. .
EE e e A i R RS b e

e /23
Canada Law Journal.

EDITORS:

HENRY O’BRIEN, K.C.,
C. B. LABATT,
A. H. O'BRIEN, M.A.

I90L.

VOL. XXXVII1.

ToroNTO!

CANADA LAW BNOOK COMPANY,
32 ToRoNTO STRERT, :




Entered according to Act of the Parliament of Canada in the year 1902,
by A. H. O'BRIEN, at the Department of Agriculture,




,.\7-

TABLE OF CASES

Reported and Noted in this Volume.

Abell v, Anderson

.............. 131 | B, C. Furniture Co.v, Tugwell.... 46
Abell v, Campben. e e 316 | B. C, Land and Investment Agency
Abell, Ex parte. sevrees e 703 Vo Cum Yow.. sovieisinein. o 324
Abell v, Mclaren .. .. vaevoes 473 1 B € Mills Lumber and Trading
Abell Engine Co. v. McGuire .... 432 Co. v, Mitehell ..o 0 408
Abott - Mitchell Iron and Stec!

Beam v, Beatty.......oveo0u0r000 78§

Co., In re...... 506 | Beard v, London General Omnibus

Agricuitoral Savm;,o; & Loan ‘Co.

Couvirnnnes er raeieaaaaans .. 58
v, Lnerpool, London & Globe Beck v. Garrow ...vv i eeise. 380
Insurance Co.... 111, 843 | Bedford v, Elliss. . . .. 270
Alexander v. Alexander ... ... qot | Bell Telephone Company “and
Allan v. Merrison...... s 149 Township of Winchester...... 490
Alman v. Oppert, ............... 779 | Bell Telephone Company, Torouto
Amherst Boot and Shoe Cn. v. Railway Company, Incandescent
Sheyn. TN .43t Light Company and Torouto
Anderson v chk% R 13 1 Electric Light Cumpaay, Iure.. 851
Anderson v, Shaw. covv e 249 | Bellerby v Rowland & M. 8. Co.. 773
Anon.. <ooes 242 | Belyea v, Poovincial Chemical
Archibald v, Town of Truro ...... 37 ¢ FenilizerCo..iovvvvviiinvinins 247
Arenbury v, Wagner. ............ 38 . Bennett v, Cody.... v.venarianas 249
Armstrong v. Canada Atlantic R. ! Bennett v, Grand Trunk R.W, Co. 820
¥V, Co.. Ce e e 699 i Beunnett v, Workman ... 754
Armstrong v. Merchants' Mantle i Bentley, et al v. Boisford and Mae-
Manufacturing Co. ........... 111 ' quillan . 673
Arnold v. Breithaupt... ... .o 462 1 Berry v, Halifax Commercial Bank-
Ash v, Methodist Church........ 277 I CO i s e 266
Atcheson v, Grand Trunk lev«ay 106 | Bevan v. Webb. ...ooouuins 457, 638
Attorney-General v, Cole......... 267 | Beverly, In re, Watsonv. Watson.. 455
Attorney-General of Ontario v. ! Biggsv. Freehold Loan & Sa\mgs
Newman.... ... .. ...ovovins 222 Co vvvverrnnnn vere 371
Attorney-Genenal for Omtario v. i Bird, Inre...... ..vovv ounnn. 500
Stuart. cavii i i e 789 Birdv.Vieth‘...“.......‘......407
i Black v. Stephet....oovenensn Voo 206
i Blakie v, McLennan........... .. 204
Bagot Puaeumatic T re Co, W ! Board of Education of City of Lon.
lipper Pneumam ..... 367 i denv. Cityof London.... ..... 234
Bailey v. King.,........ ....... . . Bodine v, Howe.,.,... ... 196
Balaghat Go!d Mining Co..In re. 808 : Bogart v. Township of ng ...... 223
Ball v. Vipond, .., .. 302 ; Boland v, Jenkins................ 110
Bank of British Columbia v. Trapp 4; Bonbright v. Bonbright...... 400, yo1
Baaff Election, Brett v, Sifton ... 438 | Book v, Book  ..... ........ 106
Bank of Hamiiton v. Donaldson . 322 Borax Co., In ve, Foster v. Borax
Bank of Hamilton v, Imperial Bank e Co.e . 209
Bank of Montreal v -Bent ... § Eosmn Ru ber Shoe Company v.
Bank of Montreal v. K.u-kpa.tql z\ﬁl *, Bonton Rubher Shoe Company,
Bank of Syvia, In fe ?‘r:-.-...“!.. 253 of Montrgal .......... 308 304, 184
Banks v. Woodwarth ....... ... Boudreau, X PArta, . ..ossresss. 202
Bangue Provinciale v, Arn ddx Bourgue v Chappell careseasiae, 130
Barnett v. Howard. . . & [ “Bewden v,iBoxall... .. ..., 184
Bartlett v, Higgins .... ...“ ” 4 Brmman and Ottawa Elecmc R, \V.
Bateman v, Mail Printing Co..... 820 S 0, Inke. sy i, 238
Bathv, Bath ........... Covieeens 302 | ewster v. Bapt:st Forelgn Mis-
Bauld v. Fraser . .......... .... 363 sion Board .

i 130




o e A

RO e e s L

SN 7

o st sy wgond

i g3 e A e

e e

e

22 PR

T - T e e
22 S e e et R 2R R 7, el 0 3 RO BT gy iamaon ot =

iv Canada Law fournal.

Br_i%ht v. River Plate Cov......... 155
British Motor Syndicate v. Taylor 263
British Mutoscope Co, v. Homer.. ggg
Broad, In re, Smith v, Draeger...

Brown, In re, Brown v, Brown....

Brown v. London Street Rallway. . 413
Brown v. Moore .......... . .. 39

Brown v, Sumner............. e 43
Bruhm v, Ford ........ viiesess o 126
. Bryce v, Jenkin veeriraeeress 288
Buckland v. Buckland........ . 67
Bugbee v. Clergue ..... vessavies 187
Bullivant v, Attorney General..... 746
Bullock v. Collins. .\v.......00 .. 0%
Burns v, Clarke...,....... vervenss 32

Burrows v, Lang.... e senss B42

Butler v. McMicken........ ..... 75

C.P.R. Co, v, Smith..., ., Creaes o 438
Cadville v. Fraser................ 271
Cadville v. Pearce........ .. 6%

Campbell v. United Canneries ..., 712
Canada Atlantic R.W, Co, v, City
of Ottawa.....ovuue, ot wur. 780
Canadian Moline Plow Co. v. Cook 3513
Canadian Pacific Railway Com.
pany v, Guthrie, .............. 212
Carnahan v, Robert Simpson Co ., %

Carritt v. Bradley .............. . 748
Carrolv. Rogers.......... o132
Carson v, Villagre of Weston . 164
Cary andLott, Inre... .......... 840

Centre Star Mining Co., et al v.
B.C, Southern Railway Co,, et al 672
Chalioner v, Township of Lobo. 105, 228
Chamberlain’s Whorfv. Smith ..., g9
Chambers v. Goldthorpe. ,..... Y
Chandler v. Gibson....... ..... .. 813
Chapman v. Gilfillan ............. 131
Charterland Stores Co., Inre..... 15§
Chatham v, Bell Telephone Co.... 15
Chatham, Township of, and Cane-
dian Pacific RW, Co.....ovvvvs 701
Cheadle, In re, Bishop v. Holt ..... 100
Chessman v.Gordon . ........ . 441
Chisholm, Inre... ... ..... .688 75:
Christin v, Christin. ...... ....... 309
Clark v, Sinclair ........
Clark v, Trask. ..ooooiinveiena 8
Clarke, Re ....coovviinininn, o 74
Clarke, In re, Clarke v, Clarke ... 744
Clarke v. Rutherford ............. 201
Clarkson v. Robingon ............ 149
Claytonv. Paterson.............. 113

Clergue v. Humphrey. ............ H
Codvilie v, Pea.t!:!e y Cirerarerens 323
Cogswell v. Grant......, Cevaan veo 428
Cohen v, Tamnar.......c...00...., 62
Collier v. Michigan Centrnl R,W,
Company......... R 1 4
Collingham v. Soper....... veieas. 496
Collina v, Kilroy ..., ... 0000000 225
Collinson v. Warren ......... veere 496

Commaerclai Bank of Windasor v,
Smith. toiviivisiiiiiiiiinis, 478
Conwell v, The Reliance .,,..... 783
Cooksley v. Nakashiba ...,....... 313
Coplen v. Callaghan.............. 24
Costa Rica Ry. Co. v. Forwood... 408
Counsell v, Livingston........... 824
Courtnay v. Canadian Develop-
ment Co ....cvvnnvnnen. 20048, 323
Coynev. Ryan ................. + 700
Craig v. Cromwell ..., ......... 27
Cruise v. City of Moncton.,...... 203
Culver v, Lester ................. 421
Cunningham v, Cunningham..... 816
Curry, In re Estateof ............ 37

Damper v, Bassett.............00 777
Darrow v, Millard ............... 39

Dauncey v. Holleway....., .... 772
Davey v. Sadler................. 400
Davidson v, Hill ............. ..o, 8o
Davidson v, Mc¢Clelland.......... 114
Davies v. Dunn....ooovinion . 408
Daviesv. Thomas............... X
DeBury v. DeBury. ... 70§

DeClifford, In re, DeClifford v.

Quilter....... Veraeeiens vevaees 146
DeFalbe, In re, Ward v, Taylor... 342
DelLysalle v. Guilford,.......... 684

DeNicols v. Curlier ,.... 18
DeWilton v.Montefiore. ... .. 64
Dana v. McLean....... theeans ,. 819
Dean Arbitration, Inre .. ....... 42
Deacon v. Chadwick ............ 233
Debuenham v, Sawbridge........ . 68g
Denny v. Carey..covavirvenn oo 847
Dent v, DePothonier............ g
Deverges v. Sandeman,... .... 18|
Diamond Match Co. v, Hawkes.
bury Lumber Co........... .. . 340
Dibblee v. Fry.......vcoviviuny . 202
Dierkenv. Philpot......... Ceeveen 7

Dixon v. Dauphinee .... ....... 366
Dixon, in re, Heynes v, Diixon.... g6
Dodge v. Smith..... Crrree aeaes 166
Dods, Inre............
Dominion Coal Co. v. Kingswell
§,8. Couvvven srinnnns . .
Donahue v, Campbell ..... ...... 419
Doull v. Keefe......ooovvvvivin. . 389
Downey v. Stirton,.... ......118, 193
Drew and McGouwan, Inre..,... 235
Driefontein Gold Mines v. Janson. ggz
Drury v. North Eastern Ry. Co... 685
Duck v. Tower Galvanizing Co... 683
Dufly, Exparte........... ..v... 202
Dulieu v, White........... ...... 808
Durham, West, Election. ......... 396
Duval v. Maxwell: Burrard Elec-
Dtiog: Case.B..,].......f. erevenss 385
uxbury v. Burfow.......o0000 000 493
Duyon v, LeBlanc. .... ........ 361




Table of Cases.

E.W. A Re. ..o cininiininaen,

Earle v. Burland.,......

Earle v. Kingscote.......

East v. O'Connor 8, 701

East Indian Railway Couv. Kalidas 7%0

Eastonv. Brower ,.... ... .

Eaton Co.,Inre........

Eaves v, Nesbm S ar e

Ecclesiagtical Commissioners v.
Pinney .. e

Eckhart v, Laneashtre Ins, Lo. .

Education Department Act and
Separate Schools Act, In re....

East Elgin, In re, Provincial Elec~
tion .

Elizabethtown, Townsh:p of v.
Township of Augusta........ . 416

Eltiman v Carrington 774

Ernscliffe, L.O.L. v, Lelhbndge 123

Ethel & Mitchell, In re........ ..o 801

Etter v. Graham 669

Evans v, Jaffray. .

Excelsior Life Insurance Co. v.
Employers’ Liability Assurance
Corporation .

Fahey v. Jephcott....163, 195, 748, 8:4
Fairclough v, Smith, , ..., 670
Fairmar v, Montreni
Farley v. Pedlar .
Farmer v. Ellis ..........
Farquharson v, King,
Fautkner, Re
Fenton v. Macdonald
Fenwick v. Whitwam ...,
Fisher v, Bradshaw ... 419
First Natchez Bank v. Coleman.. 694
Fleming v. Bank of New Zealand. 148
Fong Yuk,Inre........ci.00vi0 . 12
Foulger v, Arding'. .....covovvenns 683
Fox, In re Lane R |
Foxton v. Ham:lton Steel Cnmpany 3:3
Forster v, Ivey .. Big
Foster. Appellant, v Rosa, Re-
spondent............ Ao taaas
Fraserv Murray ,.......
Frost v. McMillen ., .
Fulford v. Wallace. .... cees
Furber v. Taylor 5
Furness, In re, Furness v, S:alkartt 776

. 824
. 364
.+ 750
. 340

Gallagher v, City of Moncton ...,
Gallagher v. Wilson ............0 44
Gardiner, Inre, Gardiner v, Smith 455
garner,hln r& Byl a7y
arrioch v. McKay ..o vovvinaee 498
Geddes and Cochrane, In re.. ... 6%3
Gelinas v, Clark..... ... . 324
Gountles v. Canada Permanent,etc 0
Mortgage Corporation......... 112
Gibsonv. Hieb ......,. .....i... 239

670

.Gibsonv. Nelsont ....... ...

Gillie v. Young... ...,

Globe Savings and Losn Co. V.
Employers’ Liability Assurance
Corporation ,

Gloucester Electwn. In re, Ford v,
Neath.........

Glover v, Southern Loan and Sav-
ings Company......c..ooovin . 107

Godwin v. Newcombe ........... 2z6

Goldie v, Bank of Hamilton ...... 25

Gough, Inre. .......0v vaviares 129

Goulder v, Rook, 685

Grainger, [n re, Dawson v. H:g-
gins. .o vao 183

Srant v. Acadia Coal Co .. veees 428

Grand Hote! Company v. Wilson.. 752

Grand Trunk and Petne, re (2

Grant v, Squire.

Graves v, orrie. cees

Gray, Inre .. ...... Chrirsasaes

Gray v. Gillman....... e 3

Great Western Ry, Co. v. Lon-
don and County ankmg Co ....Boq

Green v, Miller 273

Green v. Manitoba Assurance Co. 433

Greener, In re,

Greenlees v, Picton Public School
ioard

Greenwood v. Home Life Ins. Co.

Greenwood in re, Sutcliffe v, Gled-

450

75
129

hili
Gremhalgh v. Brindle
Grimmer v. Municipality of Glou-

cester.. vavevas 247
Gunn v, Harpe .......... veraes 817
Guptill v, lngersoll. Cer an

Hadleigh Castle Gold Mines, Inre
Halbot v. L
Halifax, Cit of, v. Bent
Hall v. Norfolk.. s
Hambu:g American Packet Co. v
the King..
Hamilton, In're...
Hardoon v. Belilios .
Hare & O'More,In ra .
Hargrove v, Royal Templars of
Temperance .......v0v 0000 414, 504
Hanson v. Waller ...... veives vy 206
Harold v. Plenty,....., .75
Harper v. Hamilton Reta:l Gro.
cors Assoclation...... o 31
Harpur's Cycle Fittmgs Cornvrin 147
Harrison, Inre..... . 2
Howard, Inre, Ta lor V. Huward 3ot
Hawkey v. Burland..........
Hawley & dm'r v. Wr:ght
Hailse v. Shanks......... .
Holmes v. Taylor, ..
Hennesey v, Farquhar. ...
Henning v. Maclean,

st ean

atiea st




vi Canada Law Journal.

Hickingbottom v, Jordan...... .0 673
Highland v. Sherry,..... seseveess TII
Hilt v. Hill....... ... 751, Bag
Hirst v. Weat Rldmg Union Bank-
ingCo.. ...t o 779
Hiscock, In the goods of ......... 207
Hoare v. Ritchie,...... .... 206
Holden v. Grand Trunk R,W. Co. 488
Holland, Gregg v. Holland,...... 745

Homcwood v, City of Hamilton... 240
Hope v. Hamilton Park Commis-

sionets. .. 22

H%pkms v. Hamilton Electric L‘ght
L R T vers

Hopkins v. Hopkins, ... ....... 27
Hopkins v. Smith...............; 401
Houston and Ward v. Merchants {

Bank ... ....oiiiiiiin 459 i
Hudderstone v. Love..,.... .... U7
Hughes, In ve, & Ashley........ .
Humphreys v, Polak ............. 771
Hunt v. Luck........ s 186
Hutchinson v. Conway........... 82

Imperial Bank v. Bank of Hamilton 438
Iné)erml Bank v. Farmers' Trading
..................... sena 508

Imperial Bank v. Hull 176
Ince v, City of Toronto. vo. 396
Inman v. Ackroyd.. v 340
Insurance Co,, of North Amerlca
v. Borden ...... PN 319
Jack v. Bonnell ...... ... ceiee 509
;ack v, Johnston. ..., N 509
ackson v, Seott ... ol 226
Jacobs vo Morris..... L.l 269
Jacobsv. Revell... ............ 185
James v. Grand Trunk Raﬂ“ay
Company ....oc cvvn sans ooy Iod
]ohnsonv Bragge .. .......-. 83
I " 1qre, Gathercole v. Norfolk 100
Jo. City of 8t. John . ......... 411
Jones v, Linde Brxtiah Refngera-
tionCo........ 818

Jordan v, McMillan: C.P.R. Co,

Garnishee.......co0vive o0y 208
Kearney, Inve.....coviiivininaes 431
Kedg’v,DaV\son Cienes go
Keefer v, Pheernix Insurance Co. . .
Keighley v. Durant .... ..... vies 744
Kellyv. Davidson.......cocco00vhe 26
Kelly s Directories v. Gavin....... 300
Kennedy v. Gaudaur ......... v 229
Kennedy v. MacDonell......... . 232
Kent v, Ellis, ....., 158

Kettle River Mines v. Bleasdel. . 133
King,Inre .. . oo ciiiiinenn 317

Eing, The v, Keeping .. ..., 30. 838
King, The v, Otty...... N
King, The v, Wipper......,
King v. Bailey..........
King v. Finlay..........
King v, Rogers ... ....
Ringv. Todds.ooovneiiinin oues v 474
King v. Wilson, Ex parte Irvmg 43!
Kingsbury v, Walter ..., ........ 746
Kirkpatrick v. Cornwall Ele:..mc
Railway... ...... Civeis waee 417
Klock v, Varin. ... .....ociu.., 3535
Knight v. Williams......... . 269
Kniseley v. British Amerira lnsur-
ance Company............... o113
Knot, In re, End Rallway N - -1
i Kreutzng*r V.Brox....ooivii vov 160

La Societe Anonyme, etc. v, Pan.
hard L.M. C

Lady Forrest Mmmg Co., Inre. 3244
Lairdv, King....ooivveiienne. 34, 166
lane Fox, Inre ............0000, 16
Langley v. Van Allen...... ...... 816
Luke Simcoe Ice and Cold Storage

Co. v. McDonald. ... NN Y.
Larose v. The King ........0 reee 345
Lambert v. Lowestoft ... .., .... 339
Lamont v, Canadian Pacific Rail-

way Company ... +ovvennns 366
Lawr v, Parker . ......ooueniinnn 251
Lawry v. Tuckett-Lawry ....... .. 419
Laton Law Co. v. Machum..,... 133
Learn v, Bagnall. ... .........c.. 223

Lee, Appellant v, Rose, Respondent 507
Legyo v. Welland Vale Company. 414

Leitch v, Leitch,........... ere... 6G6
Lented v. Congdon ...... S, 161
Lever v. Koffler.. . . 342

Levitt v. Hamble:

i 493
Letourneux v, The Queen ieess 307
Leyland and Taylor, Inre ....... fog
Lick v. Rivers . verees 167
Liddell v, Copp, ‘Clark Co...onin) 116
Lindburg v, McPherson . ........ 436
Lxsgar Election, In re..... Rt
Littlgjohn v. Soper.......couvvuss 107
Liquor Act, The, In re ...,...283, §t0
vamgstone estats, Inre .... ... 736
Livin gstonev Ross ...........
Lloyd's Bank v. Pearson ...,..... 4
London General Omnibus Co. v,

Lavell. ..... «..oivieniins 268
London and Northern Bank, In re 487
Lord v, The%ueen..... R 1 7 |
Ludbrook v, Ludbrook ........... 49¢
Ludlam v, Wilson ........... 819
Lyle Shipping Co. v, Cardiff . o4

King, Thev.Adams «............ 345
King, The v. Clements ........... 429

Maecdanald v. Mail Printing Co... 691
Macdonaid v. Town of Edmonton. 438




Table of Cases.

Macdougall v, Water Commass:on-
ers of Windsor ........ ...i0.0 397
MacKenzie v, Cunningham.....,, 283
MacLaughlin v. Lake Erie and De-
troit River R.W, Co...... vieeas Boy
McAllister v, Reid ,.,..... ... . . 204
McCallum, In re, Mc.Cnnum v. Me-
Calium.... ... ......... veos 263
McCatherine v, Brewer . veies 248
McCleilan, In re, Hall v, TruH.... 8a1
McCollum v. Caston......,...238, 277
MceCosh v. Barton ,.......... 197, 413
Mcbnmmnn v, Township of Yar-
.................. . zS
McDonald v. The ng\fv
MeDougall v.Windso aterw

Commissioners ..... ..., 30
MuGaw v, Trebilcock. .. .- 703
McGuire v. Corey.ovn i,
McHugh v, Grand Trunk R. W, Co, 344
Mcintyre, Inre....... Cheeiaeaen, 402
Mclntyre vi McGregor.........v. 33
Meclntyre v. Thompson ..., 104
Melver v. Crown Point Mining Co. 117
McLaughlin v. Stewart, ... (... 238
McKeen v, McKeen .... ........ xz;
McKellar,Inre,oooooiiin e,
McKim v. Township of East Lother mS
McKinnon v, McTague........... 230
McLaughlin v, Lake Erie and De-

troit River RW, Co...ooov o1 .

McLaughlin Carriage Co, v. Oland 365

McLeod v. The Insurance Co. of
North America ................ 157

McMaster and Toronto, Inre..... 814

McMitlan v, Fortier .........000.. 92
McMorrin v.Canadian Pactﬁc Raxl-
way Company ............ . 313
McNevin v. Canadian Railway Ac-
cident Ins. Co... ......, voa 74, 818
McPherson v Trustees 8,8. No. 1,
Usbornie ......o000 o0 eee . 197
McQueen v. Tucker...ouvrsvin.on 71

Macoun v, Erskine........ g
Maddock, Liewelyn v, Washington 781
Madoc Voters' Lists, Inre ....... 102
Magann v. Auger. Cev e
Manchester Shlp Canal Co. v. Man-
chester Race Course Co.v...... 687
Manchester Ship Canal Co. v
Pearsoti........ Civeseaas B2
Manley v. Collom........ 860
Mann v. Grand Trunk leway
Company .......
Manitoba Farmers 'Mutual Hail
Ins, Co. v, Lindsay ............ 44
Maple Leaf Dalry Co,, Inre...... 830
Marmora and Lake Voters' Lists

502

In 103
Mar-:ha!l . Industrial Exhibition
Association ,...evvi000s.0. 230, 418

‘Martin and Corporation of Moul-

ton, Re.oo.ovvuvenninnn, 115 308
Marshall, I\ellxe, Inreee.eeenssis

Masters and Great Western Ry. Co., 3:;
Inreyennon. . vissriiees G4y 4
Mason Ogden, In re, v. Mason ... 453
Matthews v, Usher, . e
Mayhew, Inre, Spencer v Cutbush’ 455
Mayo, In re, Chester v, Keirl,.... 3ox
Mears v, Callender,.... ........ 782
Megret, Inre, Tweedie v. Maunder 343
Meibourne Brewery, In re..... ... 3oz
Meldrum v, Wilson.......... «.\, 812
Mellon v. Municipality of Kings... 203
Mercer v. Liverpool, St. Helen's

and 8, L.LRW, Co...ovvinivane 840
Merchants' Life Assocxauon, Re
Vernon's cases ..ouvve.vieseor, 231
Mersea, In re, Townshxp of and
Gosfield, ete..... i, 813
Mex ritt v, Copper Crown Mmmg'
408

Melcalre. In re "Tow nsh:p of‘ and
Townships of Adelaide and War-

Wick sena. v sivsarreenans 418
Metropolitan Fire Ins. Co, Inre... 144
Millard v. Darrow....coovinnnan. 274
Miller v, Cronkhite.......0... o0, 246
Mifler v. Greent 0. vvcinnns. ..
Miller v. Sarnia Gas and Fiecmc

Corvvnvnnins viel i 843
Milman v, Lane., vienor 830

Minns v Village of Omemee. ... .. Bar
Mitchell v, City of Hamilton...... 413

Mitchell v, Saylor....... creevene. 227
Mongenais Boivin v, Beaupre..... 431
Monti v. Barnes. . v eee. 263
Montreal and Ottawa R.W, Co. v.
City of Ottawa ..... ..... ve.s 750
Momreal Gas Co. v, Vasey ...... 149

Moore, in the goodsof ........... 264
Moore and Langmuir, Re ........ 8az
Moore, In re. Prior v. Moore...... sot

Moore v. Dickie..... N ¥

Morang & Co,, Limited v. Pub-
tishers' Syndicate...... R § <}

Morrmon, In re, Morrison v. Mor-

riron . T L =
Mortgage "Insurance Co. v. Cane

adian Agricultursl C. & C, Co... 781
Mowat v. Provident Savings Life

Assurance Society..,.eavseeis -
Muiler v. Trafford .....000v00. o 187
Murdy vs Barf..oovaiiiiniinaess, 758
Mummery v. Grand Trank R.W.

Lo S . .«

Nacnutt v. Shaffner.............. o8-
Neil v. Norman.,...ooeeaiiiess N
Nelgon Coke & Gas Co, v, Pellatt. ﬁgg
New Gold Coast Co., In-re....... 458




i
¥

AR

e BT

o

viii Canada Law Journal.

New Hamburg Manufacturing Co,
v.Barden .. .......0c0. 420

New York Security Co. v.;)seyser. 454

New Zealand \‘lxdland Raalway,

Smith v, Lubbock , sevanss 780
Newton v, Bergman ...... . 706
Nichol,inre....c....uu 0. Cheeaeas 237

Niek~ll v, Ashton,..... ........, 682
Niplssmg‘ Election, In re (Do-
) ¢minion)} ........ viessnseses 335
North American Life Assurance

Company v. Brophy .......... 813
North PWaterloo pElyecmon (Pro-

vineial).. Cevaeeanae o 462
Northrupv "Perkins ..., ... ... 706

Oatman v, Michigan Central Rail-
way Company.. R 1. PN L
O'Donnell v, Faulkner ........... 119
Qliver,Inre....ooovionn o 4
Oliver v. The Bank of England . 453
Ontario Mining Co. v. Seybold.. 78
Ontario SilverCompany and Bartle,
Inre,.... Crerseaaes eerearaenn 106
Oslerv, Moore ..........c.... 672
Ottawa Board of Park Manage-
ment v- City of Ottawa ...... 402
Ottawa, City of, v. Ottawa Street
Railway Company............ . 310
Ottawa Electric Co. v. Brennan .. 411t
Ottawa Electric Company v. St.
Jacques . ... 103
Ottawa Gas Co. v.. Cnty of Ottawa 787
Ontario Bank v. Merchants Bank
of Halifax ...........o000vei 238
Ontario Lands and Oil Co, v, Can-
ada Southern RW. Co......... zgg

Ovey v.Ovey...... e
Page: v. The King .. ... vieeaenss 304
Palmer v. Jones..... Chaeeaes 311, 819
Parker v, Toronto Musical Protec-
tive Association.... ........... 79
Parsons v. New Zealand Shipping
L o7 T N e sree 339
Patterson v, Fannmg'. cvaiees 233 813
Payton v. Snelling. ... ..... ceeens 769
Pearce v. Archibald ..... .. v oeee 128

Pegg v. Independent Order "of
Foresters ..... ..... .ceivaens 199
Pepin v, Bruysre. .. .... .. .... 6%
Penry v. Hanson .., 366
Peterborough v, Grand Trunk R.W.

Co vvvv viiivans R £
Pharmaceutical Assocxat:on v.
WIIVernois . ..uei caee sieaas #0
Philips v. A!hambm ‘Palace Co.... 182

Phllhps v. The Grand Trunk Rail.

way Coo vovvvniviinnn, verieny 106
-Pinhey v, Mercannle Fire Ins. Co. 75¢

Pitt.Rivers, In re, Scott v, Pitt-
Pllllivers ................ Ceivine 3OO
ollv. Danbe..,.. .....coviisss 77
Pollard v.Gare,....oovovivvnne. 498
Potter v, Morrissy ...... .... ... 8§09
Powell v. Broadhurst.. . 745

Powell, In re, Canpbch '3 Camp-
bell .oo.iivviiinniiiss ‘s
Power v, Banks... ..
Power v. Foster ,....... 5
Powes v. Ontario Accxdant Tns, Co. 168

Virssaan s

Preston v. Nugent, .....oi0evvns 792
Preston v, Thompson,.,..... .. . 698
Priest v. Township of Flos..... ve 104
Pritchard v, Pattison. ......... 1

9
Provencher, Election (Dommxon) 322
Provident Chemical Works v. Can-

ada Chemical! Mfg. Co......... 668
Provincial ElectlonsAuandTomey
Homma . 41 510
Prust, Appellam v. Rose, Respon-
dent.o.oiiiiiiieaen ve sraiases 824
ueen, The, v. Bowers.,......... 12y
ueen, The, v. Button . e, GO
ueen V. Hawes........ .....
Queen, The, v. Municipal Councxl
of the District of Mission.... .. . 436
uean v, Ol .o o..ociviiosisse. 182
ueen, The, v, O'Bryan.......... 303

ueen, The, v. Stoddardt......... 362
ueen, The, v, Streeter.,,........ 61
ucenston Heights Bridge Assess.

ment, In re....oovvunis s 103
Qu'Appelle, ete., Railroad and
Steamboat Company v. The King 3oy
qugleyv Waterloo anufacturmg
..... vitsssn e ieeeses 2978, 308
erk Ex parte....ooneeisvinnes . §10

R. v. Lightburne........c...0hu.. 278
Ramsay v. Ramsay.............. 132
Randt Gold Mmmg' Co. v. Wain-

wright oo oo 266
Ratcliffe, In re, v. Crescent Hill

Timber Co.vvvvvvevviiinenn.ns 275
Reteiver-General of N. B. v. Hay-

L 71 510
Redman, In re, Warton v. Redman 84:
Reg. ex rel. Attorney-General for

the Dominion v. Connolly. ...... 304
Regina v, City of London...... o
Regina v. Playter..........e000s . 312
Regina v, Scully........ Cheviiara 75:
Regina v. Spooner.. ......evv... 160

Regina v, Toronto R.W. Co...... 122
Reid v. Walters.......cviivniiaes 33
Reliance Sa.vmgs & Loan Co v,
Curry . ... T
Rendell, in re, Wood v. Rendell,, 268
Rennie v. Quebec Bank.......... 199




Table of Cases.

Rex v, Allan....vvviviiinnnnans .o 846
Rax v. Burns........, ........338 296

Rex v, Dungey..... .
Rex v. Gagnon.. ereas 61
Rex V. Keefer .. .vvvvvvvernrenons 5
Rexv. Marcott ..... cver taees ae §03
Rex v, Morgan ....... e . 786
Rexv. White...ceovuvivvennnivvy 320

Rex v, YOUNg souesocieceniareres 693
Rex ex rel. Carr v, Cuzhbert. verse 234
Reynolds v, Palmer...... ..... v 17
Rice v. Nokes ............ 63
Ritchie v. Vermillion Mmmg Co.. 347
Ritter v. Falrﬁeld... .......... .

Ritz v. Schmidt. . 435
Roachv, Ripley........0vvvenans .405
Robinson v, Mann .., ... ..... . 413
Robinson v, Toronto R.W. Co. .. . 412
Roblin v, Jackson.....oooviivin 252

Rochester & Pittsburgh Coal and
Iron v, The ship “GardenCity”,, 303

Rodger v. Noxon Company...... 110
Rogers v. Hosegood............. 17
Rogerson, in re, Bird v, Lee...... 486
Ross v, Corporation of East Nis-
souri...., Ceres e e 312
Ross v. The Queen...... e 27,
Rourke v. Weidenback .......... 34
Russell, Trial of Earl ... ..... ... 8o§
Rugsell v. Murray......coov0ees + 81

Ryan v. Willoughby...o.ovviane. 70

St. Jean Baptiste v, Bravit . ....35, 273
Saccharin Co, v. Anglo Continental

Chemical Works. ......ovveaunn 3o1
Saccharin Corporationv, Chemlcais

and Drugs Co.....vvvue
Saccharin Corp. v, Reitmeyer..... 143
Sadgrove v. Hole ..... ..........493
Sanders, In the goods of . R 8
Sandford, 1a re, Sandford v. Sund-

ford, .. . oiiaveasereeenns . §ot
Saunders v. Richards. Limited... 708
Sawyer and Massey Co. v. Robsrt-

BOM Lot inaiscanerrsssans. . 198
Schnadhnrst, In re, Sandkuhl v.

Schnadhorst..o.voiiveaciansie 776
Schott, Inre . ...vavicivireriii. 49§
Schwartz v. Winkler ............. B2g
Scott v. Godfrey ... ..vo.iiuis .. 8og
Scottish American Investment Co,

v. Brewer..... Ceberrerreaas veas 4B6
Scriver v, Lowe..,...coovvvnen o0 77
Sehlv, Tugwell..oiivviiinones 45

Salous, In re, Thomsun v, Selous. , §ot
Septimus Parsonage & Co,, In re..
Sharp v, Grand Trunk R.W. Co..
Sharp v. Power ...... ..
Sharpe v. School Tmstees, Distr:ct
No. 6 ... veveeress B2
Shera v. Ovaan Accident and Guar.
antes Company..........coves0 11§

.......

"

f

3

Shuttleworth v. Murray ........ .
Sidebottom, In re, Beeley v, Side-
DOLOMes s vesvinvvianae

IR EY]

Sim v, Dominion Fish Company . 41§
Simpson, Ex parte............... 510
Sims v. Harris, sericaaeeaess 226
Simultaneous Colour Prmtmg Syn.
dicate v. Foweraker............ 451
Sinclair v. Campbell.............. 404
Sinclair v, Sireston,.vv.uu0i0uue 83
Sing Kee, Re...ouinuiencinnnan,
Smith v. Canadian Pacific Ra:lway
Covernnns fireries 1Y
Smith v. Empress of Japnn .ove 483
Smithv. Hunt .. ,....... ......241, 694
Smithv. Kerr.oooiivvviiiivine.. 68
Stith v, MasON .vv..uvserinees 275
Smith v, Patrick ............ 47
Smith v, Port Colborne Baptlst
Church Trustees........... vei. 167
Smith v. Squires. ..... Cesses 230
Smith v. Smith...... oo 241, H
Sneatzigerv. Leitch.....cc00 000 161
Solicitor, In ve......c0 ool 823
Solicitor to the Treasury v. Lewis . 154
Solicitors, In re Four..... 263
Solomon v. Mulliner & The M.C.S. 8
............... B
Spencer v. anht ...... Ceeiee 24:;
Spindler, Inre v, Mears ........ o 499
Stamford v, White .. ........... . 264
Staniey Piano Co. v, Tbompson 76
Staunton v. McLean.. reaiies 849
Stevens v.Chown .vev . ivvvies. 40 409
Stewart, Archibald v, The ng ++ 305
Stevart v, Jones .o..iiiiiin eae 323
Stratford Water Works Com-
pany, Reo.icivi i ininnnnie, Yoz
Stringer & Riley, Inre. ........ 184
Struthers v. Henr{ AR 13
Sturgeon Falls, E ectnc Lxght Co.
and Townof Sturgeon Falls..., 850
Sullivan v. Allen «....v0o0uiivii, 16

Sun Life Assurance Co, v. Elliott., 15

Sunburyand Queen's Election Case 509
Sutherland, Innes Co. v. Romney . 23
Sword v. Tedder..... .. 6

Taff Vale Ry. Co. v. Amalga-
mated SocietyofRy. Servants, 263,805

Tatham,re .... e 75:
Tavlor, In re, Edmonton v. Deely
Taylor v. Grand Trunk R-W. Co..
Taylor v. Great Eastern Ry, Co .. 452

Tavior v. London and County
Banking Co......oovvei s 72

Thomas. Inre.....

Thompson, In re, Thompson v.
Thompson. .......... cerrenes

Thonipson v. Town of Sandwneh " 339

Thorne v, Perry...... e 133 704

Thornton v, Burnham......... . 296

TR

e AN 13T P S B A 20 5
o it " .

W S SOW=



X Canada Law Journal,

Thuresson v. Thuresson.......... 817 | Walker, In re, and Oakshott.. ..., 782
Thurston v, Nottingham  Perm. Wailace v. Harington........... 179
Building Society .... ... erens 18y | Walterv, Lane........ocoiiiivean 8

Tobin v, Gannon. .. .....c........ 20§ | Ward v, Benson ......... craraaae g
Tobique Valley R. W. Co. v. Can- Ward v, Bradley........... 10§
adian Pacific R.W. Co........, 245 . Warwick, Township of, v. Town-
Todd v. Linklater................ 230 ship of "BrOOKE. v vrvrinnesns 223
Toronto General Trusts Corpora- Wason v. Douglas ....co.veiiins 749
tion v, Craig...... vavsiusnss «» yoo | Watta v, Driscoll..... .. vesaeis N |

Torouto Public’ berary Board v
City of Toronto, .
Toronto Railway Co. v, Sneil.. 346
Townsend v, Jarman............. 14§
Township of Elizabethtown  v.
Townshnp of Augusta .... ..... 416
Trail v. The Queen ......0uvviisy 306
Travis, In re, Frost v, Greatorex . of
Travis v. Wav Ceeeaes 206
Treasurer, In re, Wild v, Stanham. 142

Trenholm, Ex parte...........i. . 43
Trx i inthe goodsof............ 3
fieldv. Proctor.. ..........

Trusts and Guarantee Companv v,
Hart ..., . oiivieeinnnn, 690, 691

Trusts and Guarantes Company v,
Trusts Corporation of Ontarm 416

.....

Tuckett-Lawry v. Lamoreaux .... 232
Turner, Inre........ verserasaaes 70§
Turner v. Sawdoft ... vvuenisn, .. 8oy
Turner v. Smith . veverens., 268
Turriff v. McDonald . Coreds 794

Uriderfeed Stoker Co., of America.,
B OPBaiirs civees veensrrenens
Underwood v. London Music Halt 775
Union Bank v, Eureka Woollen

Mfg. Co 35
Union (‘olhery Co. v. The %ueem. 159
Umon L ghterage To. v. London

.................... . 774
Umted Service Association, In re.. 190

Vallee v. Grand Trunk Railway

Company 09
Vancouver A ency v. ng!ey veo. 826
Vanluven v, Allinson .

Vansvcle v. Parish. ........ ug
Van Wait, Inre. ..., Ceeveaia. e 704
VanWart v, Burland..... R
Victoria v, Bowes .. ........... 251
Victoria v. Butler ..........00...0 711

Vigers v. Sanderson ..... verrsess 339

Village of Granby v. Menard..... 67

Vivian, In re, Mei-opolitan Bank v.
Vivian........... . Ceriraean o 143

Wakefield v. Wakefield.......

coes 412
Waldock v, Winfield ...,

eereer 979

Weatherall, Inre . < eves 3O

Webh v. Nickel Copper Co.. of
Dnario. . . ...

Weeks v. Underfeed Stoker Co. of

Amerita. ... viiiionaiiiiiae 32
Weir v. Union Steamsh:p Con..n.. 14y
Welch, Ex parte........ NN 11
Wellborne, Inre...... .......... 208

Wesham, Inre......... ........ 150
West Huron Election {Provincial). 350
West Wellington Election (Pro-
vincial)......o i It
Western Assurance Co. v. Temple 460
Whals v. Grand Trunk RW. Co.. 397

Wheeloek, In ra . hee 126
Whitaker, In re, \\ hitaker v.
Palmer .. ..o ciiniinn. 144, 185

Whitby, Town of, v. Graud Trunk

Railway Company ............. 223
White, in re, White v. Edmond.... 343
Whitehead v. Watt .............. 500
Whyler v. The Bugham R.D.

Conneil vovieriennnns eeiieees. 182
Wiggins' Estate, Inre..........
Wigle v. Township of Gosfield

South ..........0 v 224
Wildman v. Tait................. 755
Will of JohnSweeney,Re ........ 706
William Lamb Manufacturing Co.,

Inre........... Cieeaeranee e 75
Wilson v, Butler ........... vaeee 820
Wilson v, Fleming .............0s 349
Wilson v. Hotchkiss ............ . 690
Wilson v, Postle,........... veres 504
Wilson v. Shaver ............ eors 163
Wilson v. Tavener ..... . 343
Winterbottom v. London Police

Commissioners ,....... e 314, 504
Wolverhampton v. Emmons ......
Wood v. Confederation Life Insur.

ance Company .... ... hieeens 246

Woodman, In re . 704
Wrexham M. & C.Q. Ry. Co.. n re 19
Wright, In re, Wright v. Sandarson 299

Yates v, Tersy.ovencoviisvnni.... 184
Vates, In re, Yates v. Wyatt.,... 8ojg
York Election Case.............. 430
Youmans, Inre.......

oung Manuf: sturing Co., Inre.. 1§
Young v. Owen Sound Dredge Co,




Canada Law Fournal,

VOL. XXXVIL JANUARY 1900, NOS. 1 AND 2.

70O QUR READERS.

At the beginning of the twenticth century this journal enters
upon the forty-seventh yearof its existence.  The past century has
been one of the greater intclicctual development and greater
material prosperity probably than any before. Discoveries have
been made in the scientific world little dreamt of a comparatively
few yearsago. s to legal matters, although essentially conservative
i their character, development and improvement have there been
almost as remarkable (at least so far as the Anglo-Saxon race is con-
cerned) as in other lines, Cobwebs have been brushed away, red tape
largely: discarded, and the evils so powerfully portrayed by Dickens
and others largely remedied.  That there is much yet to be done
may be admitted, but that a great advance has bzen made cannot
be denied. We have sought from time to time to contribute our
quota to this result, and are glad to know that our subscription
list shews that our effort to keep abreast of the times in all that
concerns legal journalism has been appreciated.  And, so far as
our sphere is concerned, we challenge criticism with any other legal
journal cither in her Majesty's Dominions or elsewhere.  May the
coming year be one of prosperity to our readers.

e e e

His Honor Judge Chapple contributes some interesting remarks
to the much debated jury question, At the opening of the last
Distric: Court at Rat Portage it was remarkeu that it was the first
sittings of either a High Court or a District Court in that locality
at which a jury had not been summoned. In the Act respecting
Unorganized Territories it is not necessary to issue precepts for
the return of panels of grand or petit jurors if it appears to the
judge that there would be 1o business to be brought before such
juries,  On this occasion he was enabled to do without the
assistance of this ancient body, and thereby was the means, as
he states, of saving to the Province at least $500. The condition
of things in unorganized territories may be somewhat different
from those in the more settled parts of the. country, but the




Y i S 08 e A i R e e

e

LT

AR

2 Cancda Law Journal.

question of expense is an important one, though it should not be
allowed to carry too much weight provided the money is well spent.
There is, however, a growing feeling th=t the day of juries is
passing away ; and the judiciary and the profession arc at one with
the public in thinking that the more their use is limited the better

et

© Speaking of jurier an attempt was recently made at the
Winchester Assizes in England, aswe learn from our English name
sake. to introduce into England the Scotch verdicy of “not proven.”
It was a case of rape.  The jury after being out some time broughy
in a verdict of * not proven” which very properly was not accepted
by Mr. Justice Ridley, who dirccted the jury to return in lieu of
their finding a verdict of “not guilty”  Whilst there may be
something to be said in favour of the Scotch usage in this matter,
it is of ourse entirely foreiga to the law in other parts of the
British Empire, the theory being that the prisoner is entitled to the
full benefit of the fact that the jury feel a doubt as to his guilt, and
if the evidence is not sufficient to find him guilty he is to be declared
innocent. There certainly must be a good deal more discussion on
the subject than takes place in a jury rcom before the change
which some people think desirable can take place.

THE ADMINISTRATION OF JUSTICE IN VUKQWN.

Qur attention has been called to some matters coucerning the
administration of justice in the Yukon Territory, as to which the
condition of things at the present time is in some respects unsutis-
factory. The crying need of more judicial power has partly been
met by the appointment of Mr. Craig, late of Renfrew. IHe and
Judge Dugas, who has for some time past been overwhelmed with
work, are now zealously struggling to reduce the arrears that have
necessarily accumulated during the past eightecn months. It is
said however, that the necessities of the case are not yet met.

The Yukon District, of all places in Her Majesty’s Dominions,
is one where speedy justice is a matter of absolute necessity. The
population is constantly changing, litigants and witnesses here
to-day and gone to-morrow. Parties to suits are heavy losers, and
are often put to great inconvenience and expense, by the present
and past impossibility of having their causes heard before they
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perhaps have to leave the locality, or who find, when their cases
are called, that their witnesses are scattered to the four winds, In
this part of the Dominion we can scarcely appreciate the conditions
of the Yukon Country, and the necessity for much more prompt
justice than is required in this part of the country, and being a new
country with peculiar conditions litigation is greatly in exce - of
that in older localities, ,

It is not to be gathered from what has been said that the volume
of business is so great or that there are not sufficient force of
professional men to bring cases to trial. There is ample in this
respect, but the need is said to be still further judicial help.

This brings us to a practical suggestion, which must be intro-
duced with some explanatory remarks. At present appeals from
a single judge le only to the Supreme Couvrt of Canada or to the
Supreme Court of British Columbia, and in mining cases to the
Minister of the Interior.  As long as this remains it is manifest
that speedy finalitv of litigation is impossible. The remedy
advocated by those living in the territory is to have a docal Court
of Appeal,

The Gold Commissioner, Mr. Senkler, is said to be an excel-
lent official.  He is a lawyer and sits as a judge in mining cases,
He has other duties of an exccutive and administrative character
to perform.  Many of these could be undertaken and appropriately
dealt with by the assistant commissioner. In connection with
the suggestion which we shall venture to make it is urged that
owing to the peculiar circumstances of the country an intelligent
view of many of the points coming up for adjudication cannot
well be formed by a Court of Appeal necessarily more or less
ignorant of the detail of daily life and the condition of business
and things generally in that far distant territory. At the same
time however, it may be remarked that the Judicial Committee of
the Privy Council hears appeals from India, where everything
differs even more widely from the state of things with which the
Committec is familiar than anything in Da'vson can differ from
other business which the Appellate Courts have to do.

In mining cases the appeal is to the Minister of the Interior,
He doubtless does his best, but is engaged in active politics. It in
no way reflects upon the present Minister to say that any one
holding a political position ‘would be apt to be lacking in the
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judicial temperament and judicial knowledge required to satisfac-
torily dispose of litigation, and there is no certainty that any
successor in that office would be a lawyer, as Mr, Sifton is.

The suggestion is as follows: Let the Court of Appeal be
composed of three judges——the present judges and the Gold Com-
missioner, Let these three have co-ordinate jurisdiction in all
matters, inclucding mining cases. Do away with appeals to the
Supreme Court of Canada, the Supreme Court of British Columbia
and to the Minister of the Interior, except perhaps in cases where
verylarge amounts are at stake, or under suchcircumstances as might
be thought to warrant the delay of an appeal to some court outside
the territory, for it might not be well entirely to release both judge
and bar from criticism, and so tacilitate the growth of those errors
which a competent oversight is well calculated to restrain, The
three judges having original jurisciction, and sitting as anappellate
Court, would, in the great majority of cases,soon get rid of arrears,
and thereafter dispose with despatch of litigation as it should arise.

Men holding judicial positions in such a country and so far away
from centres of thought and criticism should of course be selected
by the Government with extra care; and it goes without saying
that professional men living in a country labouring under many
disadvantages and far rctnoved from old associations and having
{or who vught to have) the necessary characteristivs of strength of
character, honesty of purpose, and a sound knowledge of law,
should be well paid. And here it must be remarked that what would
be a good salary in other parts of the Dominion is a pittance in the
Yukon, In a place where 25 cents is paid for a daily paper, $60 a
month for a three-roomed cabin, and other expenses in proportion,
it is clear that the salaries should be very much in excess of "hose
paid to judges in other places. g

We shall be glad if the above observations will in any way heln
towards a better condition of things in a district which, from its
peculiar conditions, and from the fact that it contributes largely to
the country's wealth, deserves the most generous treatment in the
administration of justice,

e Ak e L e
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CROSSED CHEQUES.

By the Bills of Exchange Act of 1890 (33 Viet, c. 33, D),
the English practice of crossing cheques was formally recognized
as part of the law of Canada which was codified by that enactment,
and yet, probably, neither prior to, nor since that statute, has the
practice of crossing cheques ever very generally prevailed in
Canada,

[t may, therefore, be worth while to consider what are the
advantages of the practice, and what is to be gained by its
adoption.

In the first place, it may be observed that by the Bills of
Exchange Act, a cheque is defined to be a bill of exchange drawn
on a bank, payable on demand : s. 2.

It differs from an ordinary bill of exchange in that it is rarely,
if’ ever, accepted by the drawee except by the act of payment—
unless the marking the cheque good is to be deemed to be an
acceptance. It has, however, like ordinary bills of exchange, all
the incidents of a negetiable instrument, in that, in the absence of
any special indorsement, the holder for the time being is presumed
.0 be the rightful owner and cntitled to demand payment by the
drawee,

This circumstance, though convenient in some iespects, is
proved by experience to be somewhat a disadvantage in others, in
that it may enable fraudulent or wrongful holders of the instrument
to obtain payment of it in fraud of the rightful owner.

The practice of crossing cheques seems to have been introduced
in England with the view of obviating this difficulty, and as a
means of imposing some restriction on the fraudulent use of
cheques by persons having no right thereto,

According to Parke, B, the custom «° ~rossing cheques with
the name of a bank originated in the London Clearing House, and
is of comparatively recent date, and in 1852 witnesses were still
living who were able to recollect the commencement of the
practice. It had originally nothing whatever to do with restrain-
ing the negotiability of cheques, but appears to have been done
more as a matter of convenience, and for the purpose of shewing
by what particular bank the cheque had been deposited, so as to
facilitate the adjustment of accounts in the clearing house. It
afterwards became a common practice to cross cheques, which were
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not intended to go through the clearing house at all, with the name
of a banker, or the words “ & Co.;” to which the holder might add
the name of some banking company ; and where a cheque was so
indorsed, bankers generally refused to pay it to any one except a
banker, and if they paid it to a person not a banker, they con-
sidered they did so at their peril, in case the party to whom the
payment was made should afterwards be proved not to have becn
entitled to receive it.  The object being not to secure payment to
any particular banker, but simply to a banker, in order that it
might be more easily traced for whose use the money was received;
and it was not intended thereby to restrict the circulation or
negotiability of the cheque, but merely to compel the holder to
present it through a quarter of known respectability and credit.
At common law it was held that the crossing was a mere memo-
randum on the face of the cheque, and formed no part of the
instrument itself and in no way altered its effect: see Bellamy v.
Marjoribanks, 7 Ex. 389
It maybe remembered that when the practice of crossing cheques
originated in England outside the clearing house, cheques were
usually made payable to bearcr in order to escape stamp duty—
the Stamp Act, 55 Geo. 3, c. 184, sched. part I, exempting only
cheques of that description from the duty; cheques payvable to
order being liable to stamp duty. But cheques payable to bearer
were liable to get into the hands of persons not entitled thereto, and
the crossing of the cheque was therefore designed as a protection
to the true owner of the cheque, su that in case of its loss by theft
or otherwise, he might be able to trace the person to whom the
cheque had been paid; and where a banker, in disregard of the
crossing, paid a cheque to a private individual, he was deemed to
be guilty of negligence, and responsibile to the true owner if it
should turn out that the person to whom he paid it was not
entitled
In the case of Bellamy v. Marjoribanks, to which reference has
already been made, it was held that although the crossing was
made by the drawer of the cheque, it had no restrictive effect upon
the negotiability of the instrument, and had in fact no greater
effect than if made by tic holder, In that case the drawer of the
cheque intended that the cheque should be paid -over to the
Accountant General, and crossed the cheque with the words
“ Bank of England for account of Accountant General,” which
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words were struck out by his solicitor, to whom he gave the
cheque, and the solicitor substituted the name’of his own banker,
with whom he deposited it, and to whom it was paid, the proceeds
being placed to the credit of the solicitor, who subsequently
‘converted thern to his own use in fraud of the drawer of the
cheque ; but it was held that the bank on which the ch :que was
drawn was justified in paying it to the bank to which the solicitor
had crossed it.  Under the Bills of Exchange Act, however, if the
drawer of the cheque speciully crosses it with the name of a bank,
no subsequent holder is now at liberty to strike out such crossing
or substitute another, and where such prior crossing is struck cut
or another substituted, the bank on which the cheque is drawn is
to refuse payment: s, 78; and the crossing of a cheque is now by
the statute made a material part of the instrument.

In the case of a cheque originally payable to bearer, or which
has become so by genesal indorsement, crossing it may be a pro-
tection to some extent against payment to a wrongful holder, but
itis not absolutely so. If it is paid by the bank on which it is
drawn otherwise than to the bank to which it is crossed, the paying
bank becomes responsible to the true owner of the cheque for any
loss he may sustain by reason of such payment: s 78 (2); unless
at the time of presentment it does not appear to be ciossed, or to
have a crossing which has been obliterated, and it is paid in good
faith and without negligence : s, 78 (3).

In a recent case an attempt was made to make a bank respon.
sible for payment of a crossed cheque under circumstances which
would scem to have justified the expectation that the crossing of
the cheque would have afforded protection, but it did not. The
case is that of (reat Western Raihoay Co. . London and Connty
Bank (1899), 2 Q.B. 172; (100Y, 2 Q.B. 464, which has been noted
ante vol, 35, p. 7o4, and vol. 36 p. 7or.

The facts were, that the drawers of the cheque had been
induced by misrepresentation to send a cheque, for taxes claimed
to be dug, to a collector.  They crossed the cheque generally, and
marked it “not negotiable” The collector took the cheque to a
bank with which he had occasional dealings and got it cashed ;
this bank crossed it to itself, and subsequently presented the
cheque to the bank on which it was drawn and recejved payment,
The drawers having found out that they had been deceived by the
collector, and that there were really no taxes due, elaimed to
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recover the money from the bank which had cashed the cheque for
the collector, but the Court of Appeal affirmed the judge of first
instance in holding that the latter bank was protected by the
section from which s. 81 of the Canadian Act is taken, which
provides that “when a bank in good faith and without negligence
receives for a customer paymaunt of a cheque crossed generally or
specially to itself, and the customer has no title or a defective title
thereto, the bank shall not incur any liability to the true owner of
the cheque by reason only of having received payment of the
cheque.”

From this case it would scem that a wrongful holder of a
crossed cheque may take it to any bank with which he has had
any previous dealings, sufficient to warrant a finding that he is a
customer of such bar -, and if he can get that bank to cash the
cheque, the bank incurs no liability to inquire into the title of the
person who presents it; nor, after collecting it, any liability to
refund the proceeds to the true owner. A mere stranger bringing
a cheque to a bank for collection, however, has been held not to he
“a customer” within the meauing of section 81 s0 as to entitle the
bank to the protection of that section: Matthews v. Willtams,
(1894) 10 R. 210, -

In addition to crossing a cheque, the statute also enables its
negotiability to be restricted by adding the words “not negotiable,”
and by s 8o it is provided that * when a person takes a cheque so
marked he shall not have, and shall not be capable of giving, a
better title to the cheque than thut which had the person from
whom he took it” These words are very general, and would seem
to apply to bankers as well as all other persons; but the recent
decision of the Court of Appeal in Great Western Ry. v. London
and Connty Bank supra, is that althovgh the words “not negoti-
able " are on a cheque collected by a bank for a customer, they do
not prevent the bank from getting the protection of s, 81, In that
case the majority of the Court of Appeal (viz., Smith and Romer,
L JJ.) held that the bank, after cashing the cheque for Huggins,
the collector, and in subsequently presenting it and collecting the
proceeds, were acting for him, and therefore within the protection
of s 82 (s. 81 of our Act), and that although they had cashed it,
they had done so not as purchasers but merely as a matter of
accommodation, and without waiving their right to look to
Huggins in case the cheque should have been dishonoured.
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Williams, L.J., on the other hand, appears to intimate that by
cashing the cheque the bank became purchasers of it, and the
words “nut’ negotiable " prevented their acquiring any better title
to the cheque than Huggins had.

It must be confessed it is somewhat difficult to see how any
other decision could have been arrived at than that of the majority
of the Court without imposing an insuperable difficulty in the way
of banks ealing at all with cheques marked “ not negotiable.”

Assume that a customer of a bank deposits with it a cheque so
marked. It is passed to his credit in the ordinary course, and
presented by the bank for collection, and paid. It is obvious that
any further responsibility on the part of the bank should be at an
end; even if it should be held that in such a case the bank should
only receive the cheque for collection and not give credit to its
customer therefor until it is actually paid, such a holding would not
be of much practical benefit to the true owner, because questions as
to the rightful ownership of such cheques do not generally arise
until after they have been presented and paid, and it is sought to get
the money back from some one—and while the bank which has
received tne money may be well able to refund, the customer for
whom it has received the money may be quite unable to do so—
no doubt the man who has been wrongfully deprived of his money
would naturally prefer to fasten a liability on the bank, rather than
on its customer, but the Bills of Exchange Act, clearly
intended to rclieve banks from this liability when they act bona-
fide and without negligence. This was the conclusion arrived at
where a bank received on deposit a crossed cheque, the depositor's
account being overdrawn, and the bank collected the cheque and
applied part of the proceeds to the liquidation of the overdrawn
account, and it was held that the bank were entitled to the pro-
tection of s 82 (s, 81 of the Can, Act): Clerke v. London and
County Bank (1897), 76 L.T. 293

From the cases referred to, therefore, it will be seen that the
crossing of a cheque is only a partial protection against the
payment of it to a wrongful holder; and it may be doubted
whether it affors as much protection to the rightful owner as a
special indorsement, In the case of a cheque payable to bearer
crossing is desirable, as it enables a rightful owner to trace to whom
or for whose benefit it has been paid, in order to pursue such person
for the recovery of the money, :
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GENERAL SESSIONS OF THE PEACE,

In deciding a question which arose in a case recently heard
betore me, it became necessary to consider the constitution of the
Court of General Sessions of the Peace in this Province as it existed
in Canada before Confederation. Many inquiries have been made
as to the history and status of these courts in this country, but so
far as I am aware the subject has not been discussed at any length,
or from an historical point of view,

In the case referred to there was an appeal by the defendant
from a conviction made by a justice of the peace for malicious
injury to property, an offence punishable on summary conviction
under sec. 511 of the Criminal Code. By sec. 879 an appeal lies from
such conviction to the Court of General Sessions. The appellant
claimed that he had the right to have the appeal tried by a jury,
notwithstanding sec. 881 of the Cude, the contention being that this
section so far as it purported to deprive the appellant of a jury was
ultra vires of the Dominjon Parliament, the jury being an integral
vart of the Court of General Sessions and therefore a part of the
constitution of the court,

It will be reinembered that the British North America Act,
sec. 92 sub.-s. 14, grants exclusively to the . ,cal legislatures power to
constitute, maintain and organize the provincial courts both civil
and criminal, hence if a jury or a right to a jury was fundamental
and formed part of the constitution of the court, and its allowance
or disallowance was not a mere matter of procedure, the local legis-
lature has the power to legislate in respect thereto, and, therefore,
the only legislature which could by an enactment deprive an
appellant of his right to have his appeal tried by a jury.

There is nothing in R.S.0. 1897, chaps. 56 and 58 (the two Acts
in the Revised Statutes purporting to rejate to the General Sessions
of the Peace, which in any way attempts to defire the constitution
of the Court of General Sessions.  Sec. 2 of c. 56 simply confirms
former commissions and courts. Sec. 4 directs that sittings of the
court suall Le held semi-annually in all counties in Ontario except
in York, where there shall be four sittings. Sec. 6 enacts that the
County Judge shall preside as Chairman, Sec, 7 provides that,
if the Judge or Junior or Deputy Judge presides, no associate
justice need be present to constitute the court. Chapter 58, R.S.0,
merely limits the jurisdiction of the court in certain cases.
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There is no legislation by the province since Confederation
affecting the courts of criminal jurisdiction, or which defines more
closely the constitution of the several courts. Any statutory provi-
sions purport to prescribe regulations as to the sittings of the
several courts, and a¢ to the judicial officers who are to preside
over and conduct tli. husiness of the said courts.

This brings us to some interesting historical research. It is
clear that the office of Justice of the Peace and Court of
General Sessions, or Court of General Quarter Sessicns, as it was
formerly called, were in existence in Canada before the meeting of
the first Parliament of the Province of Upper Canada, that is, prior
to September 17, 1792, In this first Parliament, chapter 3
of the statutes enacted that the magistrates in each and every
district of the Province in Quarter Sessions assembled were
empowered to inake orders and regulations for the prevention of
accidental fires. By chap. 6 any two or more Justices of the Peace
acting under and by virtue of His Majesty’s commission within the
respective limits of their said commissions were empowered to hold
Courts of Request within their respective divisions, which divisions
were to be ascertained and limited by the justices assembled in
General Quarter Sessions, etc, ete. By statutes passed in subse-
quent sessions of the same Parliament, the time for holding these
courts were fixed and changed. By subsequent Parliaments the
existence of these courts was recognized.  On the 29th May, 1801,
the statute 41 Geo. 111 c. 6, was passed. It recited that doubts
had arisen with respect to the authority under which the Courts of
General Quarter Sessions cof the Peace, the District Courts, the
Surrogate Courts and the Courts of Request had been created and
were then holden in the several districts of the Proviuce, and also
the authority under which commissions of the Peace, commissions
of Assize and Nist Prius, commissions of Oyer and Terminer, com-
missions to Sheriffs and other persons concerned in the adminis-
tration of Justice had been issued in and for the said districts
respectively, and then proceeds to enact: “That the authority
under which the said courts and commissions had been erected,
holden and issucd, and also all matters and things done by, or by
virtue of the same arc, so far as relates to the avthority under which
the same have been so erected, holden, issued and done, good and
valid to all intent- and purposes whatsoever, and that the provisions
of the Acts of the Legisiature of the Province respecting the said
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courts and commissions, or any of them, are hereby declared to
extend and be in force, except as hereinafter mentioned, in each and
every the said districts respectively.”

This enactment so far as it relates to the authority under which
commissions had been issued and the courts of General Quarter
Sessions of the Peace had been held was embodied in the Con.
Stat, U.C. ¢ 17, s. 1, and have been repeated in the various Revised
Statutes of Ontario down to R.8.0. 18g7, ¢. 56,5 2.

The late learned Judge Senkler, County judge of Lincoln,in a
paper he prepared, and which was read before a meeting of the
County Judges, commenting on the foregoing statutes remarked :
“It will be observed that this enactment (41 Geo. 111. ¢. 6) did not
create the courts or even define their jurisdiction. It simply gave
the sanction of the Legislature to the courts and to the authority
under which they were held, and did not indicate what that
authority was." “[I think, however," he adds, “there can be little
doubt but that the first cuiimissions of the Peace were issued in
what is now Ontario in coi'sequence of the introduction of the
English criminal law and as part of that system,”

The criminal Law of Engiand was introduced into the Province
of Quebec by Royal Proclamation in 1763, and subsequently
extended by 14 Geo. IIL. c 83, to what is now Ontario. After the
erection of what is now Ontario into a separate province, the
Provincial legislature after reciting the Imperial Act 13 Geo. 111
c. 33, passed 40 Geo. IIL c. 81 in July 1800, enacting that the
criminal law of England as it stood on the 17th September, 1792
should be declared to be the criminal law of this Province.

From this it will be secen that the Courts of General Quarter
Sessions of the peace in this Province possessed whatever jurisdic-
tion the same courts had in England on the 17th September, 1792,
If we examine the jurisdiction of the General Sessions in England
we find that prior to that period they had jurisdiction to try all
felonies and misdemeanours with a very few exceptions. We also
find it was part of the jurisdiction of justices to try appeals from
acts of justices done out of sessions in certain cases. This right
of appeal was a qualified right, it could not arise by implication or
exist without express enactment; whereas the common law remedy
of certiorari always lay except when expressly taken away by
statute. The appeal was usually given to the next Quarter Ses-
sions. The Justices of the Sessions in all cases of an authorized
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appeal to them were the absolute judges of the facts as a jury,
and could not, if they would, remit any question of that kind to a
superior tribunal : Dickenson Quarter Sessions, 650, 6th ed., 1845.

From the forcgoing it is clear that under the English law all
appeals from summary convictions made by the Justices in Sessions
assembled were without the intervention of a jury—in other words,
except by express enactment so declaring it—a jury formed no part
of the constitution of the Court of General Sessions for the trial of
appeals. If at any time the Legislature thought fit to confer upon
parties to an appeal the privilege of a jury, its force and object was
to effect an alteration in the procedure governing the trial of
appeals and was to that extent an innovation of modern times,  As
amatter of fact the first enactment in Canada to vary the long
established practice and rule of the Quarter Sessions both in
England and in this country of trying appeals from summary
convictions and orders without a jury was made by the Parliament
of the united provinces of Upper and Lower Canada in 1850, 13
& 14 Vict., ¢. 34. consolidated afterwards in the Con. Stat. U. C
C. o Il4

The preamble of the original Act reads: “Whereas it is
expedient to extend the right of appeal ir. certain cases in Upper
Canada; Be it, thercfore, enacted, ete.: That from and after the
passing of this Act any person, complainant or respondent, who
shall think himself aggrieved by any conviction or decision before
one or more Justices of the Peace, Mayor, or Police Magistrate in
matters cognizable by such Justices of the Peace, etc, ete, not
a crime, may appeal to the next Court of General Sessions of the
Peace, ete. for the county wherein the cause of complant shall have
arisen, etc.”

Then follow the formalities to be observed as to giving
notice, security, etc. in order to perfect the appeal. Sec. 2
then enacts, for the first time, that either the appellant or the
respondent may request a jury to try the matter, gives the form
of oath to be administered to the jury, and concludes as follows :
« And the Court upon the finding of the jury shall thereupon give
such judgment as the circumstances of the case may require,” etc.

It will be seen that the legislature first largely extended the
right of appeal against summary convictions and orders, and then
followed this remedial provision by granting an optional change
of procedure at the trial of such appeals. It is too manifest to be
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stated that if sec. 2 of the Act of 1850 had not been added, all
appeals provided for by the first section of the Act would have
been tried and disposed of, both as to facts and law, by the justices
assembled in Quarter Sessions without a jury. Sec. 2, however,
amended the procedure and declared that as to all appeals, hereafter
they were to be tried in the old way unless one of the parties to
the appeal desired a jury, but if he wished a jury he must inake the
formal request before it would be granted.

Departing a moment from the matter of appeals, and ior the
purpose of making the inquiry into the history of the constitution
and powers of the Quarter Sessions complete, I call attention to
24 Vict, ¢ 14 (1861). This Act abolished “all powers and jurs-
diction of the Court of Quarter Sessions of the Peace to try treasons
and felonies for conviction whereof the punishment of death could
be imposed, and which powers and jurisdictions are by any law or
statute whatsoever granted or confirmed, or which are tn any other
manner vested in or exercised by any Court of Quarter Sessions
and Recorder's Court of this Province.” It is curious to note this
legislation, for it seems to assume that prior to that date the
Quarter Sessions had jurisdiction to try all felonies even when
punishable with death unless the particular Ac creating the offence
directed that the same should not be tried at the Quarter Sessions.

In 1869 the Dominion Parliament revised the whole law relating
to summary convictions by 32 & 33 Vict.c. 31. By sec. 35 of that
Act the general right of appeal from summary convictions was
restricted to cases where the sum adjudged to be paid exceeded
ten dollars or the punishment exceeded one month, unless an appeal
was otherwise provided for in any special Act. The clause allow-
ing either of the parties to any appeal to ask for a jury was re-
enacted in sec. 66 with some slight verbal changes. In 18y0,
by 33 Vict., c. 27, the above-mentioned restrictions or limitations as
to certain appeals was repealed and the full right restored allowing
an appeal from all summary convictions unless otherwise provided
in some special Act. In 1846 all these provisions were consoli-
dated and appear in the revised statutes of Canada c. 178. In
1890, 53 Vict, c. 37, . 25 repealed sec. 78 of the Revised Statutes
of Canada allowing the parties to an appeal to request a jury and
substituted a new section (25), the clause under consideration in
the appeal before me, which in effect restored the procedure upon
trials of appeal from summary convictions and orders, to the system
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that prevailed from the earliest times <iown to 1830, This is now
sec. 881 of the Code.

This brief review of the history and introduction of the Court
of Quarter Sessions into Canada establishes that the right to have
a jury to hear an appeal from a summary conyiction was first con-
ferred by the Legislature of the United Provinces of Upper and
Lower Canada, a body having the powar to deal with the constitu-
tion of the court as well with the procedure to be followed by the
courts possessing criminal jurisdiction. In making the change the
legislature could only have regarded it as an alteration in the
matter of procedure, as it made it a conditional change only : the
Court could still try the appeal without a jury, and pronounce the
appropriate judgment unless one of the parties intervened and
requested a different mode of trial. It is analagous to the proced-
ure existing in reference to the trial of civil cases in this Province,
where, unless a jury notice is given by one of the parties, most
causes of action will be disposed of by the court without a jury.
It is to be noted that all the special sections relating to jury and
non-jury trials are arranged in the Judicature Act under the sub-
head “Trial, Procedure and Place of Trial" (R.S. O. ¢ 51,85, 102
to 110),

It may also be observed that the offence, in respect of which
the conviction under consideration in the case before me was made,
was created by a Dominion statute, which same statute authorizes
a justice of the peace to try summarily an offender against its
prohibition. It was the same legislature vhich authorized an
appeal to the General Sessions of the Peace, and whicn purported
to regulate the procedure to be followed at the trial of any such
appeal. If the Dominion Parliament had the power to permit or
deny the right of appeal, it seems hardly arguable to contend that
it could not attach such conditions and limitations as to the mode
of trial of any such appeal as it might deem proper. Any direc-
tions made by the statute as to the mode of trial in my opinion
amounted only to regulating procedure.

- I found only one case in the reports since 1867 in which the
presec juestion had been at all considered, Reg. v. Bradsiamw, 38
U.CR. 564. In that case, tried in 1873, the respondent, who was
the prosecutor before the magistrate, had not asked for a jury at the
. hearing of the appeal at the General Sessions; indeed, though urged
by the court to do so, he refused to demand a jury. The appelia.t
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likewise declined to have a jury., The court then tried the appeal
without a jury and quashed the conviction with costs. The res-
pondent then removed the proceedings by certiorari to the Queen’s
Bench and moved to quash all the proceedings at the Sessions on
the ground that the Court of General Sessions had no power to try
the appeal without a jury. The motion was refused. The Court,
composed of Harrison, C.J., Gwynne, J. and Wilson, J., refused the
rule.  Gwynne, [, delivered the judgment of the Court.  He said :
“It was suggested that s, 66 of 32 & 33 Viet. ¢ 31, which
authorizes the Conrt to proceed without a jury when neither party
demands one is ultra vires of the B.N.A. Act, which places under
the jurisdiction of the local legislature, the constitution, main-
tenance and organization of I’rovincial courts both civil or criminal,
but s. 66 of 37 & 33 Vict., c. 31, comes, in my opinion, within the
subject numbered 27 rescrved for the jurisdiction of the Dominion
Parliament, namely “Criminal Law,” except the constitution of

courts of criminal jurisdiction, but including the procedure in
criminal matters,”

The above being the upinion of a superior court, and a decision
which has not been reversed or re-considered, settled the question

before me against the contention of the appellant who claimed the
right to have a jury to try his appeal.

Joseril K. McDouGALL.

ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

VOLUNTARY SEYTLEMENT —INTENT TO DEFEAT AND DELAY FUTURE CREDI-

TOorRs—13 Ev1z. ¢, 3.

In ve Lane Foxr (19c0) 2 Q.B. 508, although a bankruptcy case
deserves attentior here. By a voluntary settlement made shortly
after attaining twenty-one a lady vested the whole of her property
in trustees, with an absolute discretionary trust to apply either
capital or income in payment of her existing or future debts, and

a further discretion to apply the income during her life for the
benefit of herself or any husband or children.

The deed contained.
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a power of revocation with the consent of the .ustees. The few
debts she had at the date of the settlement were paid,—cn two
st bsequent occasions the settlor executed partial revocation, of the
settlement, and portions of the settled funds were applied in payment
of the settlor’s debts ; but the trustees having refused a third time
to pay her debts she was adjudicated bankrupt, and her trustee
claimed that the scttlement was void, under 13 Eliz.¢. 5. Wright, ],
however, held that as it was honestly entered into at the time
it was made, it could not be adjudged fraudnlent and void
because sume yoars afterwards it is found to have the effect of
defeating ard delaying subsequent creditors.

RESTRICTIVE COVENANYS —COVENANT RUNNING WITH THE LAND —COVENANT
WITH EQUITABLE OWNER — ENFORCING RUESTRICTIVE COVENANT — ' ONE
MESSUVAGE "~ " HOUSE "~ PRIVATE RESIDENCE "~ RESIDENTIAL FLATS,
Rogers v, fHosegood (1goo) 2 Ch, 388, is an interesting case on

the law relating to restrictive covenants, An estate was owned

by four partners subject to 2 mortgage. Two parcels were sold,
the mortgagee joining in the conveyance, and the grantee entered
into restrictive covenants with the mortgagors only, with intent
that the covenants should bind the lands thereby conveyed, and
enurc to the benefit of the mortgagors, their heirs and assigns, and
whereby the covenantor cavenanted that no more than one
messuage or dwelling house with suitable out-houses should be
erected on each plot.  Subsequently another parcel of the estate
was sold to the late Sir John Millals and conveyed, © with all the
rights, covenants, or appurtenances belonging, or reputed to belong
thereto,” but with no express reference to the restrictive covenants
of the grantce of the other two parcels, and of which Sir John
Millais had no knowledge. The plaintiff Rogers, had become the
owner of the rest of the estate, and he and the real representatives
of Sir John Millais brought the present action to restrain the
present owner of the first two parcels, who had purchased with
notice of the restrictive covenants, from erecting a block of build-
ings to be used as residential flats. Rogers, prior to the action,
had released the defendant's grantor from the covenant so far as
it restricted the number of dwellings to be erected on each parcel,
but such release was not to prejudice or affect any of the
other covenants, and the defendant's grartor had at the same time
covenanted with Rogers that cvery messuage to be erected on
the said two parcels should be adapted and used as and fora
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private residence only. It was claimed by the plaintiffs that the
erection of the residential flats was a breach of both the originai
covenants, to the benefit of which Millais’ representatives claimed
i to be entitled, and also of the subsequent covenant which Rogers
claimed to enforce. One technical difficulty in the case arose
5 from the fact that the covenants had not been made with the
owners of the legal estate, but with the equitable owners, and,
therefore, in contemplation of law with strangers to the land.
The Court of Appeal (Loid Alverston, M.R,, and Rigby and
‘Collins, L.J].), however, held, that though such a covenant might
not at law run with the land, yet a Court of Equity would not
permit such an objection to defeat the clear intention of the
parties and, therefore, “when a covenant was clearly made for the
benefit of certain land with a person who, in contemplation of
such court, was the true owner of it, it would be regarded as
annexed to and running with the land, just as it would have run
at law, but for that difficulty.” Although it is subsequently
conceded by the Court that though a grantee of the estate of
the coverfantor, if he acquires an equitable title only, would be bound
by the covenant whether he had notice of it or not, vet if he
acquires the legal title he is not bound thereby unless he has
notice. The covenants in question were, therefore, held to be
annexed to the land, and the plaintiffs as grantees thereof were
held entitled to enforce them, and no actual assignment of the
benefit thereof by the grantors was considered necessary, and
the fact that Millais was ignorant of their existence when he received
his conveyance was held to he immaterial. The Court of Appeal
also agreed with Farwell, ], that the erection of flats was a breach
.of both the original and subsequent covenant, that the buildings to
be erected should be adapted and used as and for * private
residences,” On this latter point the decision of Cozens-Hardy, J,,
in Kmber v. Adams, noted ante vol. 36, p. 367, was not referred to.
“The two cases would seem to establish that although the erection of
“flats " may be no breach of a covenant against erecting more than
one house, yet such an erection is a breach of a covenant not to
erect a building except for use as a private residence.
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CONFLIOT OF LAWS ~MARRIAGE—DOMICIL-~ CHANGE OF DoMICIL.~ COMMITY
OF GOODs~FRENCH LAW--INMOVABLES-—-STATUTE OF FRAUDS,

Inn re De Nicols, De Nicols v. Curlier (1900) 2 Ch. 410, is an
old friend (see ante vol. 34, pp. 374, 655, and vol, 36, p. 283). The
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previous decision had the effect simply of devermining that the
moveables of the estate in question were governed by the French

law of community of goods, and the present case is a decision of

Kekewich, J, that the leaseholds and real estates of the deceased
were governed by that law, The facts are stated in our previous
note, p. 283 Kekewich, ], was of opinion that the French law
of community of goods had the same binding effect as an express
marriage contract, and bound the real and leasehold estates there-
after acquired by the spouses in England, and he held that it was
not necessary that there should be any writing as the Statute of
Frauds did not apply to such a contract, which was in substance
one of partnership, and the property acquired for the purposes of
the partnership was by operation of law held for those purposes.
In the result the widow of the deceased was held entitled to half
the real and leasehold estates notwithstanding the disposition
thercof made by the will of the deceased hushand.

SHAREHOLDERS' MEETING —EvIDRNCE—~ DECLARATION OF CHAIRMAN OF MEET-
ING-- COMPANIER' ACT, 1862, (25 & 26 VicT., . 8g) 8. 51,
In re Hadleigh Castle Gold Mines (1900) 2 Ch. 419, an applica-
tion was made by two shareholders of a company for a winding-
up order, notwithstanding a resolution of the sharcholders for a
voluntary winding-up of the company. On the motion it was
contended that the chairman’s decision that the resolution in
question was carried by a majority of these present was erroneous,
but Cozens-Hardy, J., held, that, in the absence of fraud, the
declaration of the chairman was conclusive, and he refused to
entertain the question whether the resolution was carried by the
requisite majority, as under The Companies Act, 1862, s. 51, it is
provided that “unless a poll is demanded by at least four members
a declaration of the chairman that the resolution has been carrieu
shall be deemed conclusive evidence of the fact without proof of the
number or proportion of the votes recorded in favour or against the
same.” Kekewich, J., in Voung v. South African & A. Syndicate
{1896) 2 Ch. 268, had held that evidence is admissible to shew as a
fact that,nothwithstanding the chairman’s declaration, the resolution
was not carried ; but Cozens-Hardy, ], declined to follow that case.

RECEIVER — RaiLway—** WORKING EXPENSES AND OTHER PROPER OUTGOINGS.”

i ve Wrevham M. & C. Q. Ky. Co.(1300) 2 Ch. 436. A receiver
having been appointed of a railway company under the English
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Railway Act, 1867, s. 4, which provides that all money received
by the receiver shall, after due provision for the working expenses
of the railway and other proper outgoings in respect of the under-
taking, be applied in payment of the claims of the creditors, of the
railway according to their priority. Certain judgment creditors
whose judgment had been recovered against the railway for
damages to a ship loading goods at the railway company’s wharf,
owing to the breach of an implied contract by the company to
keep the wharf in proper repair, claimed that their debt came
under the head either of a working expense, or a proper outgoing,
and as such entitled to priority over the claims of other creditors
of the railway. Farwell, ], however rejected the claim and dis-
missed their application for prior payment with costs.

Correspondence.

UNDUE INFLUENCE.
To the Editor CANADA LAW JOURNAL,

Sir,~—As supplementary to my remarks on the subject of
undue influence which appeared in the last number of your journal
(vol. 36, p. 690), it would be well to refer to a recent decision of
the Court of Appeal wherein that Court endorsed its earlier
opinion by a still more emphatic declaration of its adherence to the
principle that the relation of husband and wife is not exempt from
the application of the doctrine of Hugwuenin v. Haseley. The case
is Hophins v. Hoplins (see post p. 27) to whica I have been referred
through the courtesy of Mr. Christopher Robinson, Q.C. The
plaintiff and defendant were married in 1892, the husband being
alinost twice the age of the wife.r In 18gg the plaintiff made a
settlement on the defendant, his wife, of 3co shares of bank stock
(valued at $22,500), and a month thereafter the parties separated,
a deed of separation having been drawn up. Shortly after the
separation the husband brought suit to recover these shares from
his wife. The action was dismissed by Chief Justice Falconbridge,
but the Chancery Divisional Court (Boyd, C., Robertson and
Meredith, JJ., the latter dissenting,) reversed the judgment on
the ground of the exercise of undue influence by the wife. The
tearned Chancellor very graphically describes the position of the
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parties : “It is the case of an old man, lonely, terrified and very
sick, overborne (contrary to his natural bias of acquisition) by the
threats and violence and importunities of an unsatisfied woman
against whom no check was interposed by the” solicitor who drew
the papers.” He held (with the concurrence of Mr. Justice Rob-
ertson) that the onus-was on the wife to support the gift. The
Court of Appeal afirmed this decision, the learned Cliief Justice
stating clearly that “ the onus of proving that a gift obtained under
such circumstances was the spontaneous offspring of a free and
unbiased mind lay upon the defendant, and it was essential to the
validity of a gift obtained under such circumstances that the donor
should have had competent and independent advice, but he had
none.” ‘

JoHN G. O'DONOGHUE.
Toronto.

EXAMINATION ON JUDGMENT SUMMONS.

To the Editor of the CANADA LAW JOURNAL:

Sir,—Ina recent case (Re Lucas, Tanner & Co., 36 C.L.J. 384) it
was argued for the defendant that sec. 36 of chap. 147, R.5.0. 1897,
was unconstitutional.. The note of this case reminds me of a
Division Court case in which I had some interest a year or two ago,
though not engaged in it, the result of which—the imprisonment of
the debtor—induced me tolook into the provisions of sec. 247 of the
Division Courts Act, which is almost identical with sec. 36 above
mentioned. It seemed to me then, that, whether ultra vires or not,
the greater part of the section should never have been enacted,

Whatever may be said in the defence of the imprisonment of a
debtor who is possessed of property and refuses to apply it in pay-
ment of his debts, or who is earning good wages and will not use
any part of them for that purpose, I do not think any defence can
be made of the clauses providing for such imprisunment, even if it
appears from the examination of the judgment debtor or other
evidence that he has disposed of his chattels with intent to defraud
his creditors, or that he obtained credit from the plaintiff or incurred
the debt under false pretences or by means of fraud, Hereis a
debtor ordered to attend, and not only to be examined as to what
property he has and as to what hag become of the property he once
had, but also, if he has been guilly of fraud, to accuse himself of it.
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In an ordinary criminal case (suppose under sec. 368 of the Criminal
Code, which provides for theé punishment of similar offences) the
accused is protected from accusing himself without full considera.
tion and deliberation. 1If in a civil case any one is compelled to
give answers which would criminate him if prosecuted, those answers
must not be used against him on such prosecution. But in the
Division Court, the debtor must answer his creditors’ questions,
If he refuses to do so, he is sent to gaol for such refusal; if he admits
his guilt, he is sent down for fraud. And this incriminating cvid-
ence is wormed out of him by his creditor's lawyer, who, of course
does his best by the usual means, to bully or entice him into a
confession, The debtor has no notice of what is to be brought
against him and probably expects nothing but the ordinary exam-
ination as to his means of paying the debt, and if the creditor's
solicitor understands his business, everything is carefully concealed,
so that the charge is a complete surprise, the witnesses arc unknown,
the debtor has no opportunity to contradicting them, and if he has
no rnunsel, e * is most likely the case, no means of cross-examining
them.

In a word the whole proceeding is that of a criminal charge
brought and pressed against the accused, who is given no proper
opportunity for defence—not by the Crown, in the interest of justice
and for the protection of the community, but by a private person,
solely with a money end in view, and practically in most cases with
the idea of squeezing the debtot’s relatives and friends, who, it is
expected, will pay the debt rather than sec him sent to prison.
The real eharacter of the wholc prodeedings is shewn by the pro-
vision that at any time on payment of the debt and costs the debtor
is to be released.

I do not think it is using too strong language to call these pro-
visions of the Division Courts Act unjust and opposed to the whole
-spirit of English law, both in their real object and in the means by
which that object is attained, and therefore, at all events in the
broadest sense of the word, unconstitutional,

W. BURGESS.
Port Elgin.
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REPORTS AND NOTES OF CASES.

Dominion of Canada.

SUPREME COURT.

Que.] St. Jean BarrisTE 2. BrauLm [Oct. 8, 1900:

Constitutional law—Legisiative powers—B. N. A. Act, 1867— Criminal
Code—K. S. C e 239—R. S. Q. art. 2920—53 Viet., ¢c. 36 (Que.)~-
Lotiery — Indictable offences — Contract— Illegal consideration— Co-
selative agreement— Nullity— Judicial notice of invalidity.

The Provincial Legislatures have no jurisdiction to permit the opera-
tion of lotteries forbidden by the criminal statutes of Canada.

A contract in connection with a scheme for the operation of a lottery
forbidden by the criminal statutes of Canada is unlawful, and cannot be
enforced in a court of justice. The illegality which vitiates such a contract
cannot be waived or condoned by the conduct or pleas of the party against
whom it is asserted, and it is the duty of the courts, ex mero wotu, to
notice the nullity of such contracts at any stage of the case and without
pleadings.

Per GiroUARrD, J., dissenting. In Canada, before the Criminal Code,
1892, lotteries were mere offences or contraventions and not crimes, and
consequently the Act of the Quebec Legislature was constitutional.
Appeal allowed with costs.

Frtgpatrick, Q.C. and Beigue, Q.C., for appellant. Beleourt, Q.C,,.
for respondent. -

Ont.] SuTHERLAND-INNES Co. 2. ROMNEY, [Oct. 8, 1g00.

Drainage work—Municipal corporation—Improvement of natural twater-
courses —~Artificial  walercourses— Embankments— Dykes—© B, aefit ¥
assessment-—\\ Injuring liadility " —*: Outlet liability®—Assessment of
wild lands— Construction of statute,

The Ontario Act, 57 Vict., ¢. 56 has not abrogated the fundamental
principle underlying the provisions of the previous Acts of the Legislature
respecting the powers of municipal institutions as to assessments for the
improvement of particular lands at the cost of the owners which rests on:
the maxim, qui sentit commodum sentire debet et onus.

Lands from which no water is caused to fiow by artificial means into a
drain having its outlet in another municipality than that in which it was
initiated cannot be assessed for ““outlet liability " under said Act,
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\Where a drainage work initiated in a higher municipality, obtains an
outlet in a lower municipality, the assessment for “outlet liability ” therein
is limited to the cost of the work at such outlet.

Every assessment, whether for *‘injuring liability” or for * outlet liability"’
must be made upon consideration of the special circumstances of each
particular case and restricted to the mode prescribed by the Act. In every
case there must be apparent water which is caused to flow by an artificial
channel from the lands to be assessed into the drainage work or upon
other lands to their injury which water is to be carried off by the proposed
drainage work.

Assessment for ‘‘benefit” under the Act must have reference to
the additional facilities afforded by the proposed drainage work for the
drainage of all lands within the area of the proposed work, and may vary
according to difference of elevation of the respective lots, the quantity of
water to be drained from each, their distances from the work and other
like circumstances.

Sec. 75 of that Act only authorizes an assessment for repair and main-
tenance of an artificially constructed drain, The cost of widening and
deepening a natural watercourse for the purpose of draining lands is not
assessable upon particular lands under said section 75, butisa charge upon
the general funds of the municipality.

1n the present case the scheme proposed was mainly for the reclama-
tion of drowned lands in a township on a lower level thun that of the
initlating municipality, and such works are not drainage works within the
meaning of section 75 for which assessments can be levied thereunder, nor
are they works by which the lands in the higher township can be said to
have been benefited. Appeal allowed with costs.

Atkinson, Q.C., and M., Wilson, Q.C., forappellant. 4ylesworth, Q.C.,
and Rankin, Q.C., for respondent.

B.C] CorLEN ©. CALLAGHAN, [Oct. 8, 1900.

Mining claim—Recorded description—Error—-Adverse action—Cerlificate
of works—R.S. B, C ¢, 135, 5. 28,

A. C. located the “Cube lode " mining claim describing the direction
of ihe side line as south-easterly both on the post No. 2, and on the claim
as recorded. W. C. subsequently located the *Cody” and ¢ Joker”
fractions, whereupon A. C, claimed that a portion of the ground covered
by the latter was included in the *' Cube lode,” alleging that the survey
of the ‘‘Cube lode” was wrong and that the side line ran north-
easterly instead of south-easterly. In an * Adverse action” by W. C., sec.
28 of the Mining Actof B.C. (R.8. B. C. c. 135) was relied on by the
defendant, who recorded a certificate of work done on the ground. That
section was as follows :
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%28, Upon any disputes as to the title to any mineral claim, no
irregularity happening previous to the date of record of the last certificate
of work shall affect the title thereto, and it shall be assumed that, up to that
date, the title to such claim was perfect except upon suit by the Attorney-
General based upon fraud.”

The trial judge held that this section gave A, C. a perfect title to the
ground in dispute and dismissed the action (6 B.C. R. 523). His
judgment was reversed by the full court and judgment entered for the

laintiff.
’ Held, affirming the last mentioned judgment, that as the plaintiff was '
misled by the error in the recorded description, and located the “Cody”
and ¢ Joker” fractions in consequence of such error, the same was notcured
by the certificate of work done on the ground in dispute by the ¢ ~fendant
under section 28 of the Act. Appeal dismissed with costs.

‘Aylesworth, Q.C., for appellant. Sir C H. Zupper, Q.C,, for res-
pondent, :

Province of Ontario.

———

COURT OF APPEAL.

———

From Meredith, C.J.] [Nov. 13, 1900

GOLDIE ». BANK oF HAMILTON,

Mortgage—~Machinery— Vendor's lien— Priorities— Insurance—
Subrogation,

Under a contract with the owner of a mill and machinery which was
subject to two mortgages, each containing a covenant to insure, the plain-
tiffs took out the inachinery replacing it with new machinery, reserving a
lien for the balance of the price, the lien agreement providing that the mill-
owner should insure the machinery for the plaintifi’s benefit. Before any
further insurance was effected the mill and machinery were destroyed by
fire:

Held, upon the evidence, MACLENNaN, J.A., dissenting, that the
second mortgagees had consented to the purchase of the new machinery
upon the terms specified and, as a result of that finding, that the plaintiffs
were entitled subject to the first mortgagee’s claim, to payment of the
insurance money on the machinery and to be subrogated to the first
mortgagee’s rights against the land to the extent to which that insurance
money was exhausted by him. Judgment of MereDITH, C.J., 31 O.R. 143,
affirrned.

Aylesworth, Q.C., and Lees, for appellants. Riddel, Q.C., and A,
£, Rose, for respondents.
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From Divisional Court.] KEeLLy 2. Davipson. [Oct. 16, 1g00.

Master and servant—— Workmen's Compensation Act—Neghigence—
Foreman— Evidence.

An appeal by the defendant from the judgment of a Divisional Court
[Bovp, C., FErGUson and MERrEDITH, JJ.), noted 32 O.R. 8, reversing the
judgment at the trial of MacMaHON, ], reported 31 O.R. 521, was argued
before ARMOUR, C.J.O., OsLER, MACLENNAN, Moss and LisTER, J].A., on
the 8th of Octoher, 1goo, and on the 16th of October, 1900, was dismissed
with costs, the Court agreeing that there was some evidence to support the
finding of negligence,

Clute, Q.C., and 4. R. Clute, for appellant. H. Fi. lrwin, and S. B.
Harris, for the respondent.

11 a———

“From Meredith, C.].] BarLey 2. KiInc. [Nov. 13, 1900.

Husband and wife—Criminal conversation— Damages—Statute of
Limitations.

Criminal conversation is a continuing wrong, and where the original
enticing away of the wife takes place more than six years before, but the
criminal conversation continues down to the time of the bringing of the
action, the husband may recover such damages as he has sustained within
the period of six years next before the bringing of the action ; recovery in
respect of the enticing away and of anything else which happened prior to
that period being harred by the Statute of Limitations. Judgment of
Mgereprrn, C.J., affirmed, Arymoug, C.J.O., dissenting.

A. F. Lobb, for appellant, Heyd, Q.C., for respondent.

et

From Armour, C.[.] INov. 13, 1yoo.
MowaT v, PRoVIDENT SAVINGS LIFE AsSURANCE SoOCIETY.

Insurance— Life insurance— Premium—Mistake— Rescission of contract—
Repayment of premiums—~Laches.

The court having found upon the evidence that there was a contract
when the insurance in question was effected that the annual premium was
not to be inureased, directed, upon a demand for payment of an increased
premium being made after seven annual premiums at the agreed rate had
been paid, cancellation of the policy end repayment of the premiums
although the policy, which had all the time been in the plaintiff’s posses-
sion, contained a provision that the premium might be increased, the
plaintiff denying that he had noticed this provision or assented to it
Judgment of ARsOUR, C. J., affirmed, MAcLENNAN, J.A,, dissenting.

Marsh, Q.C., for appellants, Riddell, Q.C., and R. 7. Harding, for
respondent.
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From Meredith, J.]  AsH 2. METHODIST CHURCH. [Nov. 13, 1900.
Church— Expulsion of minister— Domestic Sorum.

The court cannot interfere with the action taken by the duly con-
stituted tribunals of a church in expelling a minister when these tribunals
have proceeded in accordance with the rules, regulations and discipline of
the church, and the accused has had the opportunity of defending himself.
Judgment of MEREDITH, ]., affirmed.

Ridaell, Q,C., and 4. A. Abbott, for appellant.  Maclaren, Q.C., for
respondents.

From Divis onal Court.] Hopkins 2. HopKiNs. {Nov. 13, 1900.
Undue influence— Husband and wife—Independent advice.

Held, upon the evidence in this case, affirming the judgment of a
Divisional Court, that the transfer of property in question was executed by
the l‘msband under the undue influence and coercion of the wife and with-
out independent advice, and was rightly set aside.

Robinson,Q.C., and Teetzel, Q.C., for appellant. W. M. Douglas, Q.C.,
for respondent.

From Divisional Court.] Craic 2. CROMWELL. [Nov, 13, 1900.

Lien —Mechanics' lien — < Notice in writing” to owner — Lelter —R.S.O.

€. 153, 8. 11, sub-s. 2.

A letter to the owner, from sub-contractors furnishing materials,
asking him when making a payment to the contractor for the building in
question to “see that a cheque for at least $400.00 is made payable to us
on account of brick delivered, as our account is considerably over $700.00,
and we shall be obliged to register a lien if payment is not made to-day” is
sufficient *“ notice in writing” of a claim of lien under the Mechanics’ Lien
Act, R.S.O. c. 1 53- Judgment of a Divisional Court, 32 O.R. 27, affirmed.

Arnoldi, Q.C., for appellants. Thomson, Q.C., for respondents.

——

From Boyd, C.] [Nov. 13, 1goo.
COLLIER 2. MIcHIGAN CENTRAL R. W. Company.

Negligence— License— Master and servant— Ratlways— Damages
—New trial,

The plaintiff’s son was given leave by a yardmaster of the defendants
to learn in the railway yard the duties of car checker, with the expectation
that if he became competent he would be taken into the employment of
the defendants in t\hat capacity, and he was free to devote as much or as
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little time to acquiring the necessary knowledge as he saw fit. While he
was in the railway yard a few days after this permission had been given he
was killed by an engine of the defendants which was running through the
railway yard without the bell being rung though the rules of the defend-
ants required this to be done:

Held, that the deceased was a licensee and not a trespasser; that the
defendants were bound to exercise reasonable care for his protection ; and
that the omission to give the warning was negligence which made them
liable in damages for his death. Judgment of Bovp, C., affirmed. '

The court being of opinion, however, that damages of $3o000.00,
allowed by the jury, were excessive, ordered that there should be a new
trial unless the plaintiff should consent to accept $1500.00.

F. Helimuth, and J. Montgomery, for appeilants, F. 4. Anuglin, and
J- £, O'Connor, for respondent.

From Boyd, C.] Young 2. Owen Sounp Drepce Co. [Nov. 13, 1900,
Negligence— Evidence—Onus of proof.

In an action to recover damages for death caused by alleged negligence
the onus is on the plaintiT to prove not only that the defendant was guilty
of actionable negligence, b * also, either directly or by reasonable inference,
that such negligence wus the cause of the death,

Where therefore a man employed on the defendant’s tug was drowned,
and it was shewn that wood had been piled upon the tug's deck in such a
way as to make it dangerous to pass along the deck, but it was shewn that
there was a safe passage-way on a scow lashed to the tug, and there was no
evidence whatever as to the manner of the accident, the action was
dismissed. Judgment of Boyb, C., reversed.

A. G. McKay, for appellant. W, J. Hatlon, for responde

From Rose, J.] [Nov. 13, 1900,
McCrimMoN 2. TownNstiP OF YARMOUTH.
Water and watercourses—Ditches and Walercourses Aet—Railway.

An award under the Ditches and Watercourses Act directed that a
drain should be built through the land of private owners as far as a high-
way of the defendants, then by the defendants along the highway to a
point opposite the land of a railway company, and then by the railway
company along the highway, or across the highway and through their own
land, as far as might be necessary to give a proper outlet. The drain was
built by contract under the Act as far as the point opposite the railway
company’s land, but the railway company, whose railway had been declared
to be a work for the general advantage of Canada, refused to recognize the
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o ] award or do the work directed. The defendants then built a culvert across o
n the highway and brought the water to the railway company’s land, and the !
o railway company thereupon built an enbankment to keep it back, the -

result being that it overflowed from the highway duches and caused damage
to the plaintiff’:

Held, that there was no jurisdiction under the Ditches and Water-
courses Act as far as the railway company was concerned, and that the
award was therefore 1fo protection to the defendants; that the damage
resulted from the construction of the culvert, and that the defendants
were liable therefor. Judgment of Rosg, J., affirmed.

Apleswworth, Q.C., and /. M. Glenn,Q.C., fr r appellants. W. A, Wilsen,
for respondent. L. . Saunders, for the railway company, third parties.
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From MacMahon, J.] [Nov. 13, 1900,
Bank oF Hamivron 2. IspERIAL BANK.

Billy of exchange and promissory notes— Chegue—Marking by bank--
Alteration—Forgery—Banks and banking— Clearing house.

A customer having a deposit account with the plaintiff bank drew a
cheque upon that bank payable to bearer for five dollars and had it
“muarked” by the ledger-keeper. He then altered it so as to make it
apparently a cheque for $so0, it being in such form as to enable this to
be done readily, and then deposited ii with the defendant bank, obtaining
from them by his cheques upon them the sum of $500. 'The defendant
bank sent the cheque to the clearing house in the usual course of business
and there in adjusting the balances it was charged against the plaintiff
bank as a cheque for $500. On the next morning, wheu in the usual
course of banking business at the place in question, the “marked” cheque
received . the pre-ious day from the clearing house were being checked
with the deposit ledger, the alteration was discovered and the plaintiff
bank at once gave noticc to the defendant bank and demanded payment
of $495:

Held, that the alteration of the cheque by the drawer after it had been
- “‘marked ” was forgery ; that the plaintiff bank was not responsible on the
ground of negligence for the subsequent fraud of the drawer; that even if

8 the adjustment of the balances in the clearing house constituted payment of
the cheque, the notice given on the following day before the defendant
bank altered its position or lost any recourse against other parties was in
time, and that therefore the plaintiff bank was entitled to recover. Judg-
ment of MacMaHon, J., 31 O.R. 109, aﬂ‘irmed ArMour, C.J.O., dissent-
ing.

~ Lash, Q.C., and George Kapgpele, for appellants. W. M. Deuglas, Q.C,,
' and A, M. Stewars, for respondents.
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Yrom Boyd, C.] [Nov. 13, 1900.
McDovcaLr . WINDSorR WATERWORKS COMMISSIONERS.

Municipal corporations— Board of commissioners— Contract—Breach—-
Statutory restrictions--Evasion of statuie.

The waterworks system of the city of Windsor is, by 37 Vict., ¢. 79
{O.), placed under the management of a Board of Commissioners who are
authorized to collect the revenue, paying to the city any surplus over
ordinary expenditure, and to initiate works for the improvement of the
system, the necessary funds in that event to be supplied by the city. The
total expenditure is limited to $300,000, to be provided for from time to
time by by-law of the council, and not more than $20,000 to be expended
in any one year without the assent of the ratepayers. A majority of the
commissioners decided to make certain improvements but on finding that
the cost would be over $40,000 decided to carry out at the time only
one half the proposed scheme, and they entered into a contract with the
plaintifis to do work of the value of $20,000. No by-law had been
passed by the council, and at the time more than $280,000 had been
expended by the city for waterworks purposes, and the plaintiffs knew
these facts. After a small portion of the work had been done a ratepayer
threatened litigation and the commissioners instructed their engineer not
to issue u progress certificate, and the plaintiffs brought this action to
recover the value of the work done:

Held, that the commissioners had in good faith divided the work; that
there was therefore no illegal evasion of the statutory rastrictions, and that
the contract was not invalid on this ground ; but,

Held, also, that the commissioners were mere statutory agents of the
city, and that as there was no by-law of the council and the statutory limit
of the expenditure was to be exceeded, the contract was not binding.
Judgment of Bovp, C., reversed.

Aylesworth, Q.C., for appellants. Riddell, Q.C., and J. L. Murpiy,
for respondents.

.

From Armour, C.]. | EARLE #. BURLAND. [Nov. 13, 1g900.

Company—Reserve fund— Dissentient minority— President— Purchase for
company—Secret profit— Divectors—Salaries.

An ordinary trading company can, without special authority, set apart
a reserve fund, but the majority of the shareholders cannot, against the
wishes of the minority, accumulate out of the profits a reserve fund which
is far larger than is at all likely to be required to provide for any vicissitudes
in the business, and where such a fund had been accumulated and portions
of it had from time to time been invested by the directors elected by the
majority in unauthorized and hazardous investments, the court, at the




Reporis and Notes of Cases. 31

instance of the minority, ordered a reasonable portion to be set aside as a
reserve fund and the balance to be distributed among the shareholders by
undrawn profits. -

The president of a company cannot buy for his own benefit and sell
to the company at a profit a property which he knows the company
requires and which he brings for the express purpose of selling to it. Judg-
ment of ARMOUR, C.]., affirmed.

When the president and vice-president of a company cIrew for several
years, with the acquiescence of their co-directors, elected by, and closely
connected with, the majority of the shareholders, large sums ostensibly as
salaries as general manager and managing director respectively, the court
held that the propriety of che payments could be inquired into at the
instance of dissatisfied shareholders although the majority were prepared
to ratify them, Judgment of ARMoUR, C.]J., reversed.

Robinson, Q.C., and Heogg, Q.C., for appellants. Arlesworth, Q.C.,
and Chrysler, Q.C., for respon-ients,

HIGH COURT OF JUSTICE.
Boyd, C., Ferguson, J.] —— [ Dec. 3, 1900.
Harrer 2. HaMirroN RETAIL GROCERS' ASSOCIATION,
Libel - Publication — Communication to clerk — General verdict,

Motion by the plaintilf to set aside the verdict and judgment for the
defendants in an action for libel tried before STREET, J.,and a jury, at
Hamilton, and for a new trial, upon the ground of mis-direction, the trial
judge having charged the jury that dhe libel was not proved unless there
was express malice. The plaintiff was a street car conductor in the City of
Hamilton, The writing complained of was a circular sent by the defendant,
Harvey, to the n.2wmbers of the defendant association, reflecting upon the
plaintifi’s credit and character. ‘T'he publication relied upon was the giving
of the draft of the circular by the defendant, Harvey, secretary of the
association, to one, Anderson, a typewriter, not in the regular employment
of the defendants, but occasionally employed and paid by Harvey, to copy.

Wallace Nesbitt, Q.C., for the plaintiff, contended that this was pub-
lication, and it was not privileged, relying on Puilman v. Hill (18g1) 1 Q.
B. 524, and Robinson v. Dun, 24 AR. 277, and distinguishing Boatons
v. Frese (18g4) 1 Q. B. 842,

Lyneh-Staunton, Q.C,, for the defendants, shewed cause, and relied
principally on Boxious v. Frere and on Lawless v. Anglo-Egyptian Co.,
LR 4 Q1R 262

Held, that there was no publication to the typewriter, (ollowing the
Lawless case; and also that the general verdict of the jury declaring that
there was no ground for action in effect said that there was no libel.
Motion dism.ssed with costs.
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Boyd, C., Ferguson, J.] [Dec. 4, 1900,
WeEKES ¢ UNDERFEED STOKER CO., OF AMERICA.
Lnjunction—~.Stqy of proceedings-—Security for costs,

An order.for security for costs made pursuant to Rule 1199, and issued
according to form g3, has the effect of staying all furthc: vroceedings until
security is given ; and while such order stands it is not competent for the
plaintiff to proceed with a pending motion for an injunction against the
defendant who has obtained the stay, but such motion should be enlarged
till the security is perfected.

C. A, Moss, for plaintiff. . R, Smyih, for defendant, Eldred.
Holmested, for defendant company.

Boyd, C, Ierguson, J., Robertson, J.] [Dec. 5. 1900,
Burns o, CLARK.
Malicieus prosecution-—Reasonadle and probable cause — Nonsuit,

Motion by the plaintiff to set aside a nonsuit entered by Armoug, C. ],
in an action for malicious prosecution and arrest, and for a new trial.
The defendant had the plaintiff arrested on a charge of fraudulently dis-
posing of her property to defeat the defendant’s claim for money due. The
plaintiff was acquitted. She was a married woman, carrying on business
for herself, her husband driving a delivery waggon for her. She denied
that she owed the defendant anything. ‘T'he defendart supplied goods for
the plaintiff’s husiness to the husband, who, according to the plaintif’s
story, was given the cash for each purchase. Apparcutly he did not pay it
over, as the defendant charged the price of the good. 1o the plaintiff. She
said she had told the defendant not to give her husband any goods for her
unless for cash. 'T'he defendant toid the constable not to arrest the plain-
tiff if she would pay the amount due, but she refused to do so. ‘The trial
jud.e ruled that there was reasonable and probable cause for the arrest,
and dismissed the action at the close of the plaintiff’s case.

It was contended on behalf of the plaintiff that where the riaintiff
makes out a reasonable case shewing the absence of reasonable ana prob-
able cause, the judge must take the opinion of the jury; the credibility of
the plaintiff’s evidence being for the jury. The motion was not opposed.

Per Cur. The plaintiff gave evidence which, if believed, would go to
shew the absence of reasonable and probable cause on the part of the
defendant. The credibility and cffect of that evidence was for the iury,
and the trial should have proceeded in the ordinary way, and not have
been withdrawn at the close of the plaintifi’s case from the jury. New
trial, with costs in the cause to the plaintiff,
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Boyd, C., Ferguson, J., Robertson, J.] | Dec. 6, 1ge0.
McInTyRE 9. McGREGOR,

Prmapa/ and surely— Discharge of surely— Extension of time—Lramissory
note~ Fraud—For, Tery.

An appeal by the defendant, Robert McGregor, from the judgment of
the County Court of Prescott and Russell in favour of the plaintiff in an
action upon a promissory note, of which the appellant was a maker along
with one of the other defendants, his son, for whose accommodanon the
note was made. When the note matured it was retired by means of a
new note signed by the son, and purporting to be signed by the father.
The father’s signature was in reality a forgery. The original note was given
up by the plaintiff to the son, and was not produced at the trial. Second-
ary evidence of it was given, and judgment for the plaintiff upon it.

A. C Maedoneli, for the appellant, contended that he was a mere
surety, to the knowledge of the plaintifi, and that he was discharged by
reason of the extension of time allowed to the principal debtor (the son) by
means of the ﬁrst and subsequent renewals, all of which were forgeries,

J. B. O Brian, for the plaintiff.

Bovp, C. The appeal must be dismissed. JZrowin v. Freeman, 13
Gr. 463, is decisive,

Ferovsox, J. It is not very clear upon the evidence, but let it be
assumed in the appellant’s favour, that the creditor knew at the time of the
making of the original note that the appellant signed it as surety only. Yet
the plea of the discharge of the surety by the extending of time to the prin-
cipal debtor is not proved or nearly so. What happened was, that a fraud
was practiced upon the creditor by giving him a forged note in lieu of the
original note, and again another forged note in lieu of that one, and each
of these forged notes had the appellant’s name upon it. It is not shewn
that there ever was a binding agreement made by the creditor for the
extension of time to the principal debtor. So far as appears, the right and
liabilities of the parties to the original note were at the commencement of
this action just the same as they were when that note fell due — speaking

apart from accrued interest. The judgment is quite right, and should be
affirmed with costs,

RoBERTSON, J., concurred.
Falconbridge, C. J., Stree, J.] | Dec. 10, 1900,
REip o, WALTERS.

Discovery—Lxarination of party—. lppointment—Service— Enlargement—
Defanit of attendarice— Rules 443, 440.

The plaintiff obtained from the proper officer an appointment for the

examination for discovery of the defendant ; the defendant’s solicitor was

served with & copy of the appointment more than forty-eight hours before
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the time appointed for the examination, but the defendant himself was not
served. At the appointed time and place the plintifi’s solicitor attended
before the officer, but neither the defendant nor his solicitor attended, and
the officer enlarged the appointment till the next day (the 7th), and on the
7th, the defendant still not having been served, and neither he or his solici-
tor attending, the officer enlarged the appointment till the 8th. On the
7th the defendant was served with the appointment for the 8th, and with a
subpcena, and was paid his conduct money, and his solicitor was on the
7th notified by letter of the enlargement till the 8th.

Held, that the defendant was in defau!t for not attending the exami-
nation on the 8th, Rules 443 and 446 construed, Orders of MerEDITH,
C. ], and the Master in Charnbers, affirmed.

W. N, Ferguson, for plaintiff.  Ludwig, for defendant.

Boyd, C.] Lamrp ¢, KiNa. [Dec, 11, 1900,
IVrit of summons— Renerwal—Service— Rule 132.

The time allowed for renewal of a writ of summons is, upon the proper
construction of Rule 132,t0 be reckoneu émclusive of the date of issue or
of a former renewal,

Black v. Green, 15 C. D 262, 3 C.L.R, 38, and Anon, 11 W.R. 293; 32
L.J. N.S. Ex, 88; 7 L.’ N.8. 718, followed.

Where the original writ of summons was issued on the 5th November,
1398, and was renewed on the 4th November, 1899, the renewal ran out on
the 3rd November, 1goo, and service thereafter was of no effect

H. E. Caston, for plaintifl. A, L. Drayson, for defendant,

Province of Mova Beotia,

SUPREME COURT.

Full Court. IN RE NELLIE MARSHALL. March 13, 1900.
3 19

Infanis religious education—Rights of father— Forfeiture of examination
of infant by Court— Order as to custody of person-— Conditions imposed.

In the year . L M., a Roman Catholic, married 1., a Protestant, in
the Province of Nove Scotia, and, some years afterward, removed to the
Province of British Columbia, where the family resided for a number of
years. N., one of the children of the marriage, with her father's assent,
was baptised by a I'resbyterian minister, and brought up in the religion of
her mother., When N was about twelve years of age her mother died, and
she was committed to the care of one of her mother's sisters, and returned to
Nova Stotia, where she lived with relatives of her mother for about a year,
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during which time she continued to attend and finally became a member
of the Presbyterian Church. In 1898 M. returned to Nova Scotia, and,
having married again, required N. to return to live with him, and then in- !
sisted for the first titne upon her attending the Roman Catholic Church, ;
‘receiving religious instructions with a view to her Lecoming a member of -
that church. Up to the time of her father’s return to Nova Scotia, and iE
his second marriage N, had never known of his being a mewmber of the , b
Roman Catholic Church.  N. objected to comply with her father's wishes,
and as soon as she attained the age of fourteen years, left his house and
returned to live with her mother’s rejatives, by whom she wassent to an i
educational institution connected with the Presbyterian Church, N. hav- ;
ing been brought before a judge of the Conrt in obedience to a writ of %
!
i

habeas corpus, the father applied for an order to have her returned to his
custody and control,

The learned judge, following J» re McGrat/k (18g3) 1 Ch, 142, saw N,
as a mode of determining what would be for her welfare, and found her to
be a young girl of much intelligence, thoroughly understanding her position,
most proncunced in her religious views and strongly opposed to returning
to her father's house, even for a period. He was of the opinion that the
father’s conduct, from the first up to the time of his second marriage, was
such as to bring about the conditions of which he complained, by permit-
ting her to be brought up in a faith different from his own until she reached
an age when her feelings and convictions were settled and confirmed, and
then, to gratify a caprice of his own, seeking to compel her to change the
faith in which she has been educated. He refused the order applied for
on the ground that the Court ought not tolend its assistance in such a case,
and that the father must abide by the consequences of his own indifference
at the time when his child’s ideas were being formed and matured.

Held, ~n appeal, Per HENRY, ]., GRaHAM, E. J., concurring, under the
circumst..ices disclosed, the judge was right in refusing the order applied
for, and that the Court should not aid the father in regaining control of the
person of his child except upon his giving an understanding that she should
enjoy complete religious freedom, and that she should not be removed out
of the jurisdiction of the Court.

Per Rrrcuig, J.  In view of the circumstances disclosed by the report
of the learned judge he was right in making the order he did, and that the
appeal should be dismissed.

Per WEATHERBE and MEAGHER, J]., (who differed in some respects
as to the facts. )~ As the father had done nothing to waive or forfeit his right
to the custody and control of his child and as there was no reason to appre-
hend that he would act oppressively towards her, or seek unduly to influence
her in matters pertaining to her religious views, the order applied for should
be granted.

8. Russell, Q.C., and R, E. Finn, for appellant, R L. Borden,
Q.C.,and /. 4. McKinnan, for respondent,
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Full Court.] THE QUEEN 7. HAwES. [July 18, 1900,

Criminal law— Theft— Poroer of magistrale to reserve guestions for opinion
of Conrt—Code, 55. 742, 785, goo.

The prisoner, H., with his own consent, was tried summarily before
the stipendiary magistrate for the city of Halifax, under s. 786 of the
Criminal Code, and was convicted of the offence of stealing property of the
value of less than $1o. Atthe trial, the magistrate, at the request of the
prisoner, reserved a question for the opinion of the Court under s, 742 and
following sections of the Code.

Held, 1. Under s. 742 and following sections a reserved case can be
stated only by a Court, or a judge having jurisdiction inn criminal cases, or
by a magistrate in proceedings under s. 785,

2. As s. 785 bad no application to the case in question, and the pro-
visions of s. goo of the Code had, admittedly, not been complied with,
there was no proper case before the Court upon which the Court had
authority to give ai) opinion.

A, Morrison, for appellant.  Hon. J. W. Longley, Q.C., Atty.-Gen,,
for respondent.

Full Court.] HoLMes o TAYLOR. {July 18, 1900,
Arbitration — Time for making award— Power to extend.

By the terms of an agreement for submission to arbitration, the matters
in difference between the parties were referred to the award, etc., of M.
and B., and, in case they disagreed, or failed to make their award bLefore
the 1st day of August, then next, then to the award, etc., of such umpire
as said arbitrators should nominate and appoint, * so as the said arbitrators
or umpire do 1nake and publish his and their award ready to be delivered
on or before the roth day of August next, or on or before any other day
to which said arbitrators or umpire shall, by writing indorsed on these
presents, enlarge the time for making such award or umpirage "

On the 29th July the arbitrators appointed J. as umpire and on the
same day, by indorsement on the award, extended the time for making the
award by the arbitrators from the st to the 25th Aug,, and for the umpire
~ from the 1oth to the joth August. On the 25th August the arbitrators
further extended the time for making the award by the arbitrators to the
roth September, and for the umpire to the zoth September. On the zot)
September the umpire ext .nded the time for making his award to the 3oth
Septembe:, and on that date he again extended the time to the 1oth
October.  On the 7th October he made and published the award on which
plaintiff’s action was brought.

Held, per Rrrcuig, J., Grauan, E. ., concutring, that under the
terms of the agreement the power of the arbitrators to consider and deal
with the questions submitted absolutely terminated on the rst August, after
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which date the umpire was the only person who had authority to make the
award,

Held, also, that the arbitrators had no authority to extend the timf:
within which the umpire could make his award, and that as such time, if
not legally extended, expired on the roth August, and the umpire did not
attempt to extend it until the 2oth September, the award made by him was
irregular and void, and plaintiffs could not recover.

Per MEAGHER, J., McDonawrp, C. J., concurring. The power of the
arbitrators to make their award, and consequently their authority to extend
the time for doing 50, did not terminate until they disagreed upon the terms
of the award, and in the absence of evidence to shew when this disagree-
ment occurred, the enlargement of time made by them was valid.

Held, also, that under the terms of the Arbitration Act, the umpire
had one month after the original or extended time for making the award
of the arbitrators, in which to make his award, and that as he had made it
within that time it could not be said that he had no authority to do so.

J. 3. Townshend, Q.C., for appellant. /. /. Power, for respondent.

Full Court.] Ix rE EstaTE OF CURRY. { July 18, 1900.

Tenant for life — Executors of held entitled to insurance money as against
devisec of vemainderman.

8. C., the tenant for life of a house and lot of land, insured the house
against loss or damage by fire, paying the insurance premiums out of her
own funds, and taking the policy in her own name. 8. C, was not in any
way bound to repair or rebuild, or to insure. The house was totally de-
stroyed by fire and the amount of the insurance paid over to S. C. who
placed it in the bank on deposit receipt to her own credit.

Held, that the amount received from the insurance company belonged
exclusively. to 8. C., and that her executors were entitled to judgment for
the amount of the deposit receipt, with interest from date and costs, against
the devisee of W. C., to whom the lot and house were devised subject to
the life estate of 8.C.

. M. Christie, for appellant. 4. Drysdale, Q.C., for respondent.

Full Court.] Arcuisatp . Town or TRrURO. [ July 18, 1900.

Municipal corporation — Damages awarded against for trespass — Finding
of Jury— Effect of— Towns Incosporation Act of 1895, 8. 2g5—Continu-
ing trespass not barved by.

In an action brought by plaintift against defendant for entering upon.
his land and cutting a drain or trench through the same, ete., the jury
found in answer to a question submitted, that the town constructed the
drain in 1886 ¢ by virtue of the Streets Commissioner's power of oftice.”
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It appeared that plaintiff knew of the drain at the time and made no objec-
tion until the latter patt of 1896, when the land caved in and repair work
was undertaken, and plaintiff demanded compensation.

Held. 1. The clear meaning of the words “ by virtue of the Streets Com-
missioner’s power of office ” was that the town constructed the drain in
question by their agent, the streets commissioner, one of whose duties it
was to construct drains,

2. The trespass being a continuing one was not barred by the Towns
Incorporation Act of 18935, Acts of 1895, ¢. 4, s. 295, which provides that
“no action ex delicto skall be brought against any town incorporated under
the Act . . . unless within twelve months next after the cause of
-action shall have accrued, except as to damages suffered more than one
-year before action brought,

Full Court. ] ARENBURG o, WACGNER, [ July 18, 1900.

Lontract relating lo land — Mutual and dependent obligations — Cause
transferred from County Court where jurisdiction of latter to afford
relief doubtful— Costs— Taxation of.

By an agreement entered into between plaintiff and defendant for the
sale of land, it was provided that if the purchase money was paid by instal-
ments the deed was to be given when and not before the last instalment
was paid. If defendant exercised his option and paid the whole purchase
money at any time within four years, then the deed was to be given when
the money was paid.

Held, that the obligations were mutual and dependent, and the acts
were to be performed concurrently.

By the terms of the agreement a good title was to be given and this
could not be done as the release of dower could not be obtained, but
defendant signified his willingness to retain possession and to accept com-
pensation. The matter being a small one, and there being some question
as to the jurisdiction of the County Court to afford relief;

Held, 1. 'The matter should be transferred to this Court, and the
judgment for defendant in the County Court set aside, that the plaintiff
should have leave to apply at Chambers to ascertain the value of the dower,
and that the balance of the purchase money should be paid into court
within one month after the ascertainment of the value of the dower, other-
wise defendant should be taken to have abandoned his option and plaintiff
should have judgment for the amount of his claim with costs.

2. If the balance of purchase money were so paid in by defendant,
defendant should be entitled to the costs of the action up to the appeal and
that plaintiff must bear his own costs of the application at Chambers and of
.ascertaining the value of the dower. ' .

3. The plaintifi’s claim being for an amount under $80, costs must be
taxed according to the scale of the County Court in such cases.

S A MeclLean, Q.C., for plaintiff. Wade, Q.C., and Paton, fordefendant.
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Full Court.] Broww z. MOORE. { July 18, 1900.

Liguor License Act of 1895—Provision requiving wholesale licenses—Held
wltra vives—Sale without license held illegal.

In =~ action to recover the price of a quantity of liquor sold by plaintiff
to J., payment for which was guaranteed by the defendant M., it appeared
that at the time of the sale plaintiff carried on business in Truro where no
licenses for the sale of liquor were issued.

By the Liquor License Act of 1895, Acts of 18gs, c. 2, 8. 56, it is
enacted that ‘‘no person shall sell by wholesale or by retail any liquors
without having first obtained a license under this Act authorizing him to
do so.”

It was contended on behalf of plaintiff that this section was ultra vires
the provincial legislature, so far as it related to wholesale licenses.

Held, that the result of the authorities is clear as to the power of the
local legislature to enact laws requiring dealers in intoxicating liquors,
whether wholesale or retail, to take out licenses, and that this not having
been done in the present case, the sale was illegal and plaintiff could not
recover.

S A. Chisholm, for appellant, H. A. Love:, for respondent.

Full Court. ) Darrow . MILLARD. [July 18, 1900.
LPayment into court — Non-compliance with O. 22, R. 2 — Imposing condi-
tons,

Defendant paid into Court a sum of money to be paid o.i only upon
the execution and delivery by plaintiff of a good and sufficient deed with
the usual covenants. There being no way in which pl. .ntiff could take the
money out of court, in settlement of the suit, without going to trial,

Held, 1. There was no reason for interfering with the judgment of
the trial judge giving plaintiff costs, in addition to the amount paid into
Court.

2. The payment into Court was bad for non-compliance with Q. 22,
R. 2 vhich requires the payment into Court to be signified in the defence,
and the claim or cause of action in satisfaction of which such payment is
made, to be specified therein. Appeal dismissed with costs,

£. B. Wade, Q.C., for appellant. [, 4. MeLean, Q.C., for respond-
ent,

Full Court.]

uly 18, 1900,
Union Bank 7. Eureka WooLen Mrs. Co. Lyuly 18, 900

Bills and notes — Accommodation acceptance — Authority of secretary of
company to make—Knowledge of party claiming under.

The secretary of defendant company whose authority was limited to

the acceptance of drafts, indorsed in the company’s name & number of

drafts in which the company had no interest, for the accommodation of C.
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‘The learned trial judge found that the bank had knowledge that the
indorsements were made for the acconumodation of C.
Held, dismissing plaintiff’s appeal with costs, that defendant was not
liable.

Semble, that where the directors might under the power given them
delegate to the secretary power to indorse for the company, the bank taking
the paper bona fide would be entitled to assume that the secretary had such
power, although it had not, as a matter of fact, been delegated.

R. E. Harris, Q.C., and C H. Cahan, for appellant. H. Mellish,
for respondent.

Full Court.] MILLER . GREEN. [Nov. 17, 1g900.

Libel— Privileged communication—Actual malice— Evidence— Mis-divection
—Non-direction—Maleriality,

Defendant was general manager and plaintiff local agent of a life insur-
ance company. Plaintiff was dissatisfied with the remuneration that he
was receiving and decided to retire from the agency, and a new agent was
appointed to succeed him. Shortly afterwards defendant wrote to a policy
holder in the company and a client of plaintifi's, a letter in which he stated
that he had relieved plaintiff from the local agency, and that without enter-
ing into details as to the causes which compelled him to take this action
said, ** we have tried for a considerable time to get him to attend to the
business of the company and it was only because it was clearly necessary
that the change was made.” He added that the attention of certain mat-
ters was left in plaintiff’s hands, on the understanding that he was to attend
to them and remit to defendant as the company’s representative, and then
went on to siy, “*I now find that be has collected money, which, up to the
present time, we have been unable to get him to report.” Defendant then
enquired of the person to whom the letter was addressed whether she had
paid plaintiff the premium due on her policy. At the time that the letter
complained of was written it was untrue to the knowledge of defendant
that plaintiff had been dismissed from his ofiice as agent of the company,
or that he had collected any of the moneys of the company for which the
company had been unable to get him to account,

On the trial, counsel for plaintiff asked the learned trial judge, in
charging the jury, to instruct them that if it was proved that defendant
stated in the letter that which he knew to be false it was evidence from
which actual malice might be inferred. "“he learned trial judge declined
to do so on the ground that the point was already sufficiently covered.

Held, that the letter was clearly libellous, but, if it was writters bona
fide, to a policy holder in the company, even though the charges against

plaintiff contained in it were false, and could not be justified, the occasion
was privileged, and defendant would not be liable.
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Per WeaTHEREE and R1TcHIE, JJ., GRaHaM, E. }., concurx.'ing. The
point upon which the trial judg was asked to direct the jv:xry involved a
point material for their consideration, and that as the judge had not
directed the jury as asked, there must be a new trial.

Per TOWNSHEND, J., dissenting. In all material aspects of thf: case,
the charge dealt with the matters suggested, and that the omission, if there
was an omission, did not affect the issues submitted to the jury. ‘

Held, also, that ‘mere non-direction was not a ground for a new trial,
unless the want of it produced a verdict against evidence, which, in his
opinion, was not the case here.

Per WraTHERBE, J. Evidence of altercations between plaintiff and
defendant was a fit subject for submission to the jury as evidence of
malice.

Held, also. Knowledge on the part of defendant that plaintiff had
used abusive language with respect to him in connection with their business
relations, was evidence from which an inference ot malice might be drawn.

2. The trial jidge erred in directing the jury that it was not open to
plaintiff to put another construction upon the word “ report ” than the sense
in which it would be understood Ly plaintiff and defendant themselves.

3. The trial judge erred in his definition of “ malice ” in connecting it
with the idea of “wreaking petty spite” upon plaintiff, from which the jury
was likely to understand that defendant was not liable unless there was
evidence of spitefuiness on the part of defendant.

4. The learned judge erred in leaving the jury under the impression
that defendant’s evidence as to the state of mind in which he wrote the
letter complained of was conclusive on that point,

5. The jury should have been instructed that the evidence in question
was comparatively unimportant or that it should be received with caution.

. E. Roscoe, Q. C., for appellant. . B. A. Rirhie, Q.C., for
respondent.

Full Court.] {Nov, 17, 1900.

Domintox Coar Co. 2. KinasweLL 8.8, Co.

Charter pardy — Oplion to rencw — Sufficiency of notice—Agency to receive
— Burden of proof— Refusal of judge to submit guestion to jury.

A charter party made Letween the plaintiff and defendant companies
provided that plaintiffs should have the right of renewal upon giving notice
on or hefore o specified date. On the date'specified plaintifis gave notice
of renewal to M. K. & Co., who had acted as agents of defendants in con-
nection with the negotiation of the charter party and the receipt and remit-
tanice of the hire of the vessel. Defendants refused to renew on the ground
that the notice required had not been given.

Held, that the authority given by defendants to M, K. & Co. was o
special authority, and that the duty devolved upon plaintiffs of shewing that
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by usage or otherwise they had authority to receive notice in connection
with the extension of thetime, such notice not being incidental or necessary
to their original authority.

The learned trial judge having refused to submit to the jury a question
tendered on behalf of plaintiffs as to the authority of M. K. & Co.,

Held, Granam, E. J., dissenting, that he was right in doing so.

Held, that the learned judge was justified in deciding as matter of law
that there was no proof of agency, and, therefore, nothing that could pro-
perly be submitted to the jury.

. Mellish, for appellant. C 8. Harsington, Q.C., and J. M. Chis-
holm, forrespondent.

e————

Province of Mew Brunswich.

SUPREME COURT.

In Equity, Barker, J.]

Interrogatories— Answer—Ambiguity— Knowledge, information and belief
—Document in public office.

An answer to an interrogation must be in plain and positive language,
and clear in meaning, so that it may safely be put in evidence,

It is not sufficient for the plaintiff, in answer to an interrogation, to
deny having any knowled~e, without stating his information and belief.

Where a plaintiff was properly interrogated as to the existence of a
document in a public office it was held that he was not bound to seek
knowledge as to the fact, but that if he had such knowledge or information
or belief upon the subject, he should answer fully as to his knowledge,
information or belief.

A. 8. White, QC., and L, Allisen, Q.C., in support of exceptions.
G. H. V. Belyea, contra.

IN RE DEAN ARBITRATION.

Arbitrators fees— Attendances—Adjournments— Review by judge.

Where each of three arbitrators charged $5.00 for each of 2 number of
attendances at meetings which were adjourned without any business being
despatched, owing to causes for which the arbitrators were not responsible,
a review judge held the charge not to be unreasonable.

Where arbitrators each charged $1o.00 for each of their sitiings at
which evidence was taken or the matter of the arbitration was proceeded
with, a review judge refused to reduce the charge. ’

C. V. Skinner, , C., for city of St. John. I, Pugsley, Q.C,, for
arbitrators.
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Brown 2. SUMNER.

Security for costs—Form of securily—Bond—Recognizance~del 53 Viet,,
o gy 5. 286,

Quezre, whether security for costs of suit may be by recognizance
under 3. 286 of Act 53 Vict, c. 4, instead of by bond.

Security for costs of suit was ordered to be by recognizance. Security
not being given it was ordered that the bill should stand dismissed unless
security for costs was put in within a limited time. Before the expiration
of the time security was put in by bond in the usual form. Upon an
application to set the bond aside and for its removal from the files of the
court on the ground that the security should be by recognizance:

Held, that in view of the second order, security was properly put in by
bond.

W. B. Chandler, Q.C., for plaintifi. D. L. Weleh, for defendants.

IN rE Wiccing' EsTATE.
Trustees~Commisston— Personnl estate— Income—Iivestments,

No fixed rule can be laid down as to the commission trustees will be
allowed by the court, as each case must be governed by its own circum-
stances, and by a consideration of the trouble experienced in the manage-
ment of the cstate.

Where trustees of an estate consisting of stocks and mortgages received
under the deed of trust a commission of 5 per cent. on income, a commis-
sion on the estate was refused, but a commission of 1 per cent. was allowed
on investments made by them.

A. O, Earle, Q.C,, for trustees. G. C. Coster, for Mrs. A, B. Wiggins,

En Banc.] Ex PaprTE TRENHOLM. | Nov. 29, 1g00.
Canada Temperance Ad—-De/iz'cl'ry of dguor C.0. 0.

A consignment of liquor was shipped by Dominion Express from
Ambherst to Moncton, C.0.D., and delivered to the purchaser at the latter
place by the agent of the Company upon payment of the price.

Hed! that the agent was not guilty of an offence against the Canada
Temperance Act. Rule absolute for certiorari to remove co. viction.

H. H McLean, Q.C., in support of rule. M. G. Teed, contra.
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En Banc.] GALLAGHER 7. WILSON. [Nov. 29, 1900.
Practice— Judgment quasi norsuit.

Plaintiff resisted a motion for judgment quasi nonsuit on the ground
that no replication had been filed, though one had been served.

Held, that though the failure to file was the plaintiff’s default, it was
the defendant’s duty to search the clerk’s office, and to see that the issue
was complete before moving.

' A. ] Gregory, for plaintiff. L. 4. Currey, Q.C., for defendant,

Province of hanitoba.

QUEEN’S BENCH

Killam, C.J.] : |[Nov. 17, 1900.
ManiToBa FarMiErs' MutuaL Harp Ins. Co. z. LINDsAY.

Mutual insurance— Assessment on premium noles— Discount for prompt
payment—Mutual Hail Insurance Act, R.S.M.,c. 1¢6, 5. 35.

Appeal from the judgment of a County Court in favour of defendant,
a member of the plaintiff company in an action to recover the amount of
an assessment on a premium note given by defendant for an insurance
against loss by hail.

Sec. 35 of The Mutual Insurance Act, R.S.M. ¢ 106, under which
the plaintiff company was incorporated, provides that the assessment upon
premium notes” or undertakings shall always be in proportion to the
amounts of such notes or undertakings. In making the assessment of
five per cent. upon the amount of each policy the directors added a proviso
that all members and policy holders, who should pay the full amount
of the assessment on or before 1st November, 189g, should be entitled to
and should receive a discount of 25 per cent. upon the amount of such
assessment.

Held, that the effect of the resolution was to assess seventy-five per cent.
of five per cent. upon those who should pay on or before Nov. 1, 1899, and
the full five per cent. on those who should not, and that the assessment
was therefore void, as being in contravention of s. 35 of the Act.

The company had no power to impose penalties for default in
prompt payment. It was a mutual company, and the directors must
strictly observe the requirements of the Act, and preserve an equality
among the members in assessing them. Appeal dismissed with costs.

Wilson, for plaintiffs. Howell, Q.C., for defendant.
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Drovince of British Columbta,

SUPREME COURT.
Full Court.] [Sept. 17, 1900,
Raxk orF Britisy Corussia 2. Trapp,

Prachice---Examination for discovery—Nature of — [Fhether or not cros.-
examination allowed—Ruie 703,

Upon the examination for discovery of the defendants certain questions
were objected to on the ground that they were in th.. nature of cross-
examination. The examination was adjourned for the purpose of bringing
the matter beforea Judge in Chambers,and on May 3oth, 1900, Mart1y, J.,
made an order requiring the defendants to answer the questions objected
to. The defendants appealed to the Full Court. Owing to some doubt as
to the construction to be placed on the rules for examination for discovery,
on the 15th June, 1900, rule yo3 was amended expressly sanctioning cross-
cxamination. The appeal was argued before the Full Court on 15th
September.

Held, dismissing the appeal, that the examination for discovery under
rule 503 (even before the amendment) was in the nature of a cross-exami-
nation but limited to the issces raised in the pleadings.

Carroll v. The Golden Cache Mines Company (18g9) 6 B.C. 3543
35 C.1.]. 208, overruled.

The amendment of 151h June, 1geo, is retroactive.

Howay (Dockrill, with him), for appellants,  Dawds, Q.C., for
respondents.

Martin, J.] SEHL v. TUGWELL. {Oct. 29, 1900.
Practice— Copsis—Securily for—Two appeals included in one notice of
appear.

On 12th October, 1900, the defendant uy one notice of appeal
appealed, from two orders made by DraxE, |., the one granting leave to the
pleintiff to amena the writ of summons and the other aismissing the
detendant’s application to set aside the said writ.  After the plaintiff's sum-
mons to amend the writ was issued, the defendant took out a summons
to set aside the writ, returnable by special leave at the same time as
plaintif's summons,  Plaintifi demanded security for costs in tue, sum of
$75 for each appeal, but the defendant contended there was only one
appeal and filed a bond in the sum of $735.

Held, that as there were two separate appeals security for costs as of
one appeal was insufficient.

Belyea, Q.C., for the summons. Fe//, contra.
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Full Court.] Counrrnay i CaNapianN Devirorment Co. |[Nov. 5, 1900,

Practice—Adppeal—Right to tn Yukon cases--62 & 63 Vict,, ¢. 11, 5, p—
Application to pending case tried and decided after pussing of,

Motion to quash an apreal to the Full Court from a judgment of
Duaas, ]., pronounced 17th April, 1goo, in the Territorial Court of the
Yukon Territory. 'The following dates are material: Writ issued at
Dawson, North-West Territories, 28th September, 1308, statement of
claim filed same day, statement of defence delivered 3oth September, 189,
trial st February, 1900, judgment 17th April, 1900, and notice of appeal to
the Full Court of the Supreme Court of British Columbla 1st May, rgoo.
The Yukon Territory Act, 61 Vict, ¢, 6, separated the Yukon Territory
from the North-West ‘Territories and constituted for it a Territorial Court.
By the North-West Territories Act, R.S.C., 1866, ¢. 50, 8. 50, the Supreme
Court of the North-West Territories was constituted a Court in Banc to
hear appeals from all Courts of the North-West Territories. The Yukon
Territory Act does not expressly refer to the subjects of appeals.

By an Act to amend the Yukon Territory Act (62 & 63 Vict., ¢ 11),
assented to on 11th \ugust, 18gg, it was enacted that appeals should lie
from final judgments of the Territorial Court to the Judges of the Supreme
Court of British Columbia sitting together as a Full Court. 'T'he amend-
ment also gives an alternative appeal to the Supreme Court of Canada.

Held, dismissing the motion, that the Act, 62 & 63 Viet., ¢, 11, 5. %,
applies to an action pendir ; when the Act came into force, but tried and
decided afterwards.  Motion dismissed with costs.

Peters) Q.C., for the motion. Duf, contra.

Notg. —On 6th March, 1900, the Full Court quashed the appeal in the
Yukon case of Canadian and Yukon Prospeciing and Mining Company v.
Casey.  In it the trial took place in May, 189g, but the judgment was not
delivered until October, 18gg.

Full Court.] [Nov. 20, 1900.

.

B, C. FurniTure Company o TUGWERLL.
FPractice— dmendment of style of cause—Irregularily or nullity,

One Jacob Sehl, trading under the name of the B. C. Furniture Co.,
commenced on March 10, 189y, anaction in such firm name in respect of a
promissory note dated Jan. 2o, 1893, and payable sixty days after its date.
A summons for judgment under order XIV., having been dismissed on the
ground that one person cannot sue in a firm name, plaintiff obtained on
Oct. 5, 1900, an order amending the style of cause by prefixing thereto
“ Jacob Sehi trading under the name of the " Defendant applied
for an order setting aside the writ on the ground that’it was a nullity, but
the summons was dismissed. If the writ had been set aside and a fresh
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action commenced the Statute of Limitations would have been a bar to the
action. Defendant appealed from both of the orders Which were maue by
Draks, J.

Held, dismissing the appeal, that the writ was nota nullity and that the
irregularity was properly amended.

Fell, for appellant.  Belyea, Q.C,, for respondent.

Fult Court.] Banks 2. WoonwoRrTH, {Nov. 20, 1900,

Practice— Appeal from Yukon - Extension of time for—-Cosis—Securily for
~~Appeal books,

Motion to the Full Court at Vancouver for an extension of time for
appealing from a judgment of the Territorial Court of the Yukon on the
ground that it was impossible as yet to get the notes of the evidence,

Davis, .C., for motion. Peters, Q.C., for respondent, asked as a
rondition precedent that security for costs be put up and also that the
respondent be furnished with a copy of the appeal book,

FPer Curiam: Let the time be extended and securty in the sum of
$150.00 be put up before the first day of the first sitting in Vancouver,
otherwise the appeal is dismissed without further order, It is the practice
of this court that a copy of the appeal book should be given to the other
side.

McColl, J.C.] [Nov. 30, 1900, 1900,
Provinecial ELEcTions AcT axd Tommy Homma,

Provincial Elections Act, R.S.B.C. 1897, v. 67, 5. §— Falidity of —Right
of naturalised Japanese to be registeréd as voters,

Appeal to the County Court from a decision of the Collector of Votes
of Vancouver, whereby he refused to put the appellant’s name on the
Register of Voters because of 5. 8 of the Provincial Elections Act which
prohibits Japanese from being placed on the Voters’ List or from voting.
Homma, a Japanese, was a naturalized British subject.

Held, allowing the appeal that s, 8 is ultra vires, Union Colliery Com-
pany of British Columbia, Limited v. Bryden (1899) A.C, 580, considered
and followed,

Harris, for appellant.  Hilson, Q.C., for respondent.
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The Shareholders' and Directors' Manual. By ]. ). \VARDE, of the Pro-
vincial Secretary’s Department, Toronto.  Sixth edition ; price $3.00.
Toronto: Canada Railway News Company, Publishers, 1900,

This is a revised and enlarged edition of Mr. Warde's compendium of
the laws relating to joint stock companies, giving information as to the
steps to be taken in applying for charters of incorporation and licenses
under the Act of the Dominion of Canada, and of the various provinces
thereof, relating to joint stock conipanies, as well as much valuable informa-
tion respecting the organization and management of such companies.
Mr, Warde, though not a professional man, and not attempting to write a
law book, has done his work in a way that is useful to lawyers as well as to
laymen, The special provisions for insertions in charters will be found
valuable, and appear for the first time. A number of valuable forms are
given. We should have been glad to see many more, and would suggest
that in another edition their number might be added to. Forms appro-
priate to debenture lor .5, purchase of stock in other companies, and other
matters coming within the purview of the Act would be acceptable. The
book has grown from u8 pages in the tirst edition to 534 pages in the
present one.

UNITED STATES DECISIONS.

RatLway 1aw, —A street passenger who was injured after leaving the
car and while attempting to pass behind it in the dark, Ly fulling over a
fender which had become disarranged without the knowledge of the com-
pany, and was projecting from the rear of the car, is, in Gargan v. West
Lnd St. R. Co. (Mass.), 49 1..R.A. 421, denied any right to recover against
the street railway company for the injury.

The accidental death of a sick passenger, who was supposed by the
railway employees to be intoxicated, and who was helped from the car at
the terminus of the route and led to the front of the station, at or near to
the public street, and left where the way was open i which he wished to go,
but who, after the train had started again on its trip, turned and went
toward the back of the station and slipped between the wheels of a car
moving on a track, is held, in Bageard v. Consolidated Traction Co. (N.].),
49 L.R.A. 424, to create no right of action against the carrier,

A rule of a street railway company requiring passengers to board the
cars within a station, and compelling one who does not to pay fare, even
though he had previously paid in the station, is held, in Nashviile Street

Railway v. Griffin (Ten.), 40 1.R.A. 451, to be a reasonable regulation,
but one which must be enforced in a reasonable manner, and uherefore
unenforceable as against one who, after paying fare in the station, is obliged
to go outside to take a car about ready to start, or else wait twe: iy minutes
for another car.
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The Queen.

On the evening of the twenty-second day of January last, Her
Most Gracious Majesty, Queen Victoria, passed from her earthly
kingdom into the presence of the King of Kings; and what has
been in many respects the.most memorable reign in the history of
the British Empire, and perhaps of the world has come to an end.

As Queen she has lived under a solemn sense of her responsi-
bility to the Divine axiom that “ Righteouness exalteth a nation.”
As a woman her deep religious convictions were well recorded in her
own words on the mausoleum at Frogmore, which contains the
remains of the Prince Consort, and where will soon be laid all that
is mortal of his faithful and devoted wife:—

* Victoria— Albert.
Here at last | shall rest with thee
With thee in Christ shall rise again.”

Her wise and temperate attitude in regard to religious matters
may be said in no fanciful sense to have given a new meaning to
her official title of Defender of the Faith; and to have furnished
not the least striking illustration of the qualities, which, in a purely
political sphere, have rendered her a model Queen, and a pattern for
all future constitutional monarchs. It is assuredly a notable
achievement to have succeeded so admirably in comuining an
adequate fulfilment of the obligations incident to her position as
head of two state churches, with the toleration which is incumbent
upon the ruler of an Empire embracing so many hundreds of
diversified sects, that not a single jarring note has troubled the
symphony of praise which the representatives of every form of
belief has been sounding over her bier.

As our mother Queen, reverenced and loved as such, her
memory will remain in the hearts of her people while history lasts.
We quote the words of a writer who most aptly expresses the
thoughts that must fill all our minds on this subject:---
“Mothers in mansions and in hovels, in the stately homes of
England, in the cots of Ireland, in the bungalows of India, in the
whitewashed cottages of Quebec, cherished the Queen's joys and
told at the hearth the tale of her sorrows. Hence devotion to the
Queen took on much of reverence and of softness. The hearts of
the children became seed plots of patriotism. The home buttressed
the throne. All over the empire affection for the woman nestled
at the very core of loyalty to the Sovereign.”
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It needs not, however, that we should repeat the praises so univer-
sal throughout her vast Empire and which have been echoed across
the oceans from the continents to the islands of the sea. The best
testimony to her virtues and her wisdom is not so much the voice
of the civilized world joining in the same note of praise, but rather
what she has helped to accomplish during her long and eventful
reign.  Of no one of even her rank and station can it be more truly
said, S¢ monumentum queris, circumspice. The progress and pros-
perity of hundreds of millions who called her Queen and of the
many lands over which her sway extended is the best tribute to
the beneficent influence of her life. So splendid an embodiment
was she of the greatness of her age and so powerful her quiet
influence for good, that no matter how long the world lasts Victoria
will stand in the van of the rulers of men, and the Victorian age
will be an abiding stimulus to all nations in their efforts to attain
to the highest plane of living compassed by the social state.

Not the least important advancement during the reign that has
just closed has been the growth of law and order and the increased
security of life and property throughout the empire. Perhaps the
greatest blessing and the one most essential to the welfare of any
nation is the strong, sleepless and impartial administration of
justice. Since the Chartist riots in 1839 there has been no serijous
popular outbreak, and there now exists amongst her people, to ¢
degree unknown in almost any other nation, that sense of safety
and security so necessary to human happiness, and so indicative
of a high order of civilization. The criminal and dangerous
classes have learned to realize that the arm of the law is stronger
than they, and that it reaches to the ends of the earth. Perhaps
the sight so often seen in the crowded thoroughfares of London
may in a simple way illustrate this majesty of the law. A quiet
man in simple uniform steps slowly forward and lifts his hand, and
at once every vehicle, whether it be the Queen’s carriage, the Prime
Minister’s brougham or the costermonger’s cart, becomes motion-
less. A wave of the same hand and the roar of traffic begins

again. The man is only a police constable, but behind him is
the whole power of the empire.

When death removes one in authority who has always held
sovereignty over our love and veneration as well as over our poli-
tical cond.ct, it is difficult to discuss the event from the practical
standpoint of the lawyer; our minds are too much filled with the
thought of our loss in that one so gracious, so good and so great
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has been taken from us.—But we must turn again to matters more
specially within our province to refer to.

Of the many functions which pertain to the sovereignty ‘of
Great Britain, there are none more honorable, none more important
than those which are concerned with the administration of justice,
The Sovereign is the fountain of justice, as well as the fountain-of
honor, and to the Sovereign alone belongs the prerogative of
mercy. In early and primitive times the “ king sat in the gate,”
hearing the complaints of his subjects, redressing their wrongs,
settling their disputes and awarding punishment to malefactors,
So sat David and his illustrious successor, and such is the practice
to-day in Eastern countries, and from this practice grew by slow
degrees the courts by which in our day justice is administered. In
the nameé of the Sovereign all writs run, and were such a thing as
an interregnum to arise all legal proceedings would come to a
standstill. More directly than any other officials our judges repre-
sent the Sovereim. The Lord Chancellor is the keeper of the
King’s conscience,” and it is as directly representing the Sovereign
that his great functions are performed. In feudal times the
“King's Justiciar” was one of the great officers of State, and the
courts as originally established, or, as by degrees they were
extended and enlarged, were the King’s courts. As the King
could appoint the judges, so he could remove them, until this power
was so frequently abused in later times that the Sovereign was
compelled so far to limit his prerogative as to forego the power of
removal.

Lawyers are officers of the courts; and though the changes in
our constizution have made the supremacy of our Sovereign a
matter of form rather than reality, we naturally feel a special interest
in the person of the Sovereign. During the reign just ended therc
is no doubt that the opinion of the Queen had a decided influence
in the appointment of the judges. No doubt a negative, rather
than a positive influence, for it cannot be supposed that she would
have permitted the appointment to the Bench of any man whose
character was upen to suspicion in any particular. And it is one
of the glories of Queen Victoria's reign that the judges of her courts
have been of the highest reputation for probity as well as ability.

The accession of Her Majesty found our juridical system
freed from many abuses which had grown up around it, and the
criminal law deprived of many of the terrors which previously
weakened its powers by inflicting penalties so severe that juries
failed to convict. In later years still further changes have taken
place. The distinction in procedure between law and equity has
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been done away with, and the abstruse science of pleading has

given way to a simpler and more reasonable method of airiving at

the issues, The jurisdiction of the lower courts has been enlarged

s0 as to bring the means of obtaining justice within easy reach of

all.  Economy and simplicity has been aimed at, and largely
attained, and the process has been continually going on. We may
claim, therefore, that from the legal standpoint the reign of Queen
Victoria has been one of progress, and of progress always tending
to the benefit, not of any privileged few, but of the great mass of
her subjects. Justice has been more than ever tempered with
mercy. Reform rather than punisiiment has been the object of all
the changes in our criminal law, and the prevention of crime by
removing the sow  of temptation rather than the infliction of
penalties when it has been committed.

Space will not permit us to even attempt to deal with many
other important matters. We might enlarge upon thegrowth of the
constitutional law, and dilate upon the progress that has been
made in regard to the liberty of the subject. We might refer to
the Imperial Parliament rolls, which reveal such progressive
measures as those for the repeal of the last vestiges of intolerance
against Roman Catholics; th2 admission of Jews to Parliament; the
abolition of University tests; the Reform Act, of 1867; the dis-
establishment of the Irish Church; The British North America Act,
1867; and the Australian Commonwealth Act, of 1900; the two

last enactments meaning more for the maintenance and continuity
of the Kmpire than anything that the British parliament has done
since the passage of the Act of Settlement in 1700-01.

In our grief at the loss of our Queen, we have consolation in the
remembrance of all that we have gained during her long reign,
as well as the just expectation that in her successor we may hope
to see continued the progress which has produced so much benefit

to all classes of the community, and to none more than to the
profession in whose interests we are specially concerned.

We would now turn for a moment to point out in the briefest
possible way the more important constitutional effects in Canada
of the Crown's demise.

Firstly: The demise of the Crown does not dissolve the parlia-
ment of Canada, nor the Legislature of Ontario. (See 31 Vict, c.
22,8, 1; RS.Coc 11,8 1; RSO. (1897) ¢ 12, 5. 2) The same
is true of the legislatures of Quebec (R.S.Q. Tit. II, s. 78); Nova
Scotia (R.S.N.S. s5th ser, ¢, 3, s. 9); New Brunswick (Con, St. N.B.
c. 5, s 80); P. E. Island (¢ Will IV, ¢ 12, s. 1); British Columbia




T R o=

- The .szeen.‘ 48¢

(R.S.B.C. ¢ 118, s 2); Manitoba (R.S.M. c. 36, 5. 9); North-West
Territories (R.S.C. c. 50, 5. 11).

Secondly: The Governor-General is continued in office for
eighteen months after the dercise of the Crown, by virtue of the
Imperial Act, 1 Will. IV, c. 12,5, 2,

Thirdly : The Lieutenant-Governors of the several provinces,
being appointed (see B.N.A. Act, 1867, s. 58) by the Governor-
General-in-Council, are retained in office by the proclamation of the
Governor-General, which was made under the provisions of R.S.C.
¢ 19,8 3. .

It may be noted here that notwithstanding the view ex-
pressed by their lordships of the Privy Council in the Maritine
Bank v. Recesver-General of New Brunswick (18g2), A.C. 443, to
the effect that the Lieutenant-Governor of one of the provinces of
Canada is as much the representative of the Sovereign for all
purposes of provincial government as the Governor-General hisnself
is for all purposes of the Dominion Government, yet it is submitted
that inasmuch as the Lieutenant-Governor is appointed by instru-
ment under the great seal of Canada, he falls within the designation
“any functionary in Canada” mentioned in s 3 of RS8.C ¢ 19
On the other hand, assuming that this construction is untenable,
and that the act of the Governor-in-Council in appointing the
Lieutenant-Governor is practically the act of the Sovereign, then
the Lieutenant-Governor falls within’the operation of 1 Will, IV,
¢ 4 S 2, and like the Governur-General, is continued in office for
eighteen months.

Fourthly : Privy Councillors, and all officers, civil and military,
are continued in office for six months after the demise of the Crown
by 6 Anne, c. 7, s 8 (1701). The statute is expressly applied to
the colonies. There has also been legislation upon this subject by
the Parliament of Canada, and most of the provincial legislatures,
continuing public officers and functionaries in their commissions,
without limitation, upon proclamation in that behalf by the
Governor-General in the case of Dominion officials, and by the
Lieutenant-Governors with respect to provincial officials.

In such of the Provinces as there is no legislation of the kind,
it would seem necessary for the legislatures to pass enactments
confirming the officials in their offices under the new Sovereign.
See in this connection : R.8.C.c. 19,5 3; RS.O.(1897) ¢ 16,s. 1;
R.S.Q. ¢ 3, Arts.601, 602; Acts of P. E. Island, 43 Vict, c. g,s. 1;
RS.BC. c 118 s 2 '

Fifthly: The Imperial Act, 1 Geo. 111, c. 23, s. 1, which con-
tinues the commissions of the judges during their good behaviour,
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and notwithstanding the demise of the Crown, became part o1 the
law of Upper Canada by reason of the aforesaid legislation of 1792,
which intrcduced therein the English laws as they existed on the
15th October, 1792, as regards property and civil rights, in so far
as they were not inapplicable to the state and condition of the
Province. The enactment found in Con. Stat, U.C, c. 10,8, 11, is
simply declaratory of the old law in this beaalf, and raises no repeal
by implication of the Imperial legislation. It was in no sense
contrary to the latter, but, within the meaning of the authorities,
had simply a “concurrent efficacy.” See Maxwell on Stats., pp.
216, 227; Steph. Com,, 13th ed, vol. L., pp. 40, 47; Foster's case,
11 Rep. 63; Conservators of the Thames v. Ball, SR., 1 CP. 415,
Fitsgerald v. Champneys, 2 J. & H. 31 The B. N. A, Act, 1867, s.
99, in enacting that the judges of the Superior Courts shall hold
office during good behaviour, does not repeal the then existing law
of Ontario to the effect that the judge’s commissions shall not be
affected by the Crown's demise. It simply leaves untouched the
old provision as to the effect of the Crown’s demise. This propo-
sition is based upon two grounds: first, because it is a canon of
statutory construction that the legislature does not intend to make
any alteration in the existing law beyond what it explicitly
declares, or fairly implies (Maxwell, p. 113); and secondly, because
s. 129 of the B.N.A. Act, 1867, expressly declares that except as
otherwise provided therein all laws in force in the Province of
Canada, and the other Provinces, at the union, should continue in
force. And, furthermore, this very section expressly prohibits any
repeal by the Parliament of Canada, or by the Legisiatures of the
Provinces, of any laws existing at the union by virtue of Imperial
statutes, So, whether or not it was within the competence of the
Ontario Legislature in 1877 to repeal s. 11 of ¢. 10, Con, Stat. U.C,
(and we think it was not), that enactment being merely auxiliary
to and declaratory of the Imperial statute of 1 Geo. Il c. 23,5 1,
the latter is maintained in full force and effect by the section of
the B.N.A. Act last above quoted, so far as the Province of Ontario
is concerned.

The Imperial statute last referred to was re-enacted in the
other provinces of Canada, before Confederation, but these provin-
cial enactments are now repealed by the Revised Statutes of
Canada. It is doubtful, to say the least, whether this Imperial
statute obtained in Quebec, Nova Scotia, New Brunswick or Prince
Edward Island before Confederation; and s~ ex abundanti cautela,
it would be well for the Parliament of Canada to legislate upon the
subject, and silence doubts as to the effect of the Crown’s demise
on the judicial tenure of office, for all time.




The Queen.

Hrs ExcerLency THE GOVERNOR GENERAL has received with deepest
regret the news of the death of Her Majesty Queen Victoria, com-
municated to.His Excellency in the following cable {rom the Right
Honourable the Secretary of State for the Colonies :—

Lonpon, January 22, 1go1.

“ Deeply regret to inform you that the Queen passed away at six thirty
this evening.”

CHAMBERLAIN.

CANADA.

By His Excellency the Right Honourable Sir GiLBerT Jouwn Kiiior,
Earl of Minto and Viscount Melgund -f Melgund, County of Forfar in
the Peerage of the United Kingdom, Baron Minto of Minto, County
of Roxburgh in the Peerage of Great Britain, Baronet of Nova Scotia,
Knight Grand Cross of the Most Distinguished Order of Saint Michael
and Saint George, etc., etc., Gnvernor General of Canada.

To all to whom these presents sh ..t come, ~GREETING !

WHEREAS it has pleased Almighty God to call to His Mercy Our late
Sovereign Lady Queen Victoria of blessed and glorious memory by
whose decease the Imperial Crown of the United Kingdom of Great
Britain and Ireland and all other Her late Majesty’s Dominions is solely
and rightfully come to the High and Mighty Prince Albert Edward Prince
of Wales: 1, the Sir Gilbert John Elliot, Earl of Minto, Governor General
of Canada as aforesaid assisted by His Majesty’s Privy Coun.il for Canada,
and with their hearty and zealous concurrence, do therefore hereby publish
and proclain that the High and Mighty Prince Albert Edward Prince of
Wales is now by the death of Our late Sovereign of happy and glorious
memory hecome our only lawful and rightful Liege Lord Edward the

Seventh by the Grace of God, King of the United Kingdom of Great

Britain and Ireland, Defender of the Faith, to whom are due all faith and

constant obedience with all hearty and humble affection. And I do

hereby require and command all persons whomsoever to yield obedience
and govern themselves accordingly—beseeching God by whom Kings and

Queens do reign to bless the Royal Prince Edward the Seventh with long

and happy years to reign over us.

Given under my Hand and Seal at Arms, at Ottawa, this twenty-
third day of January, in the year of Our Lord one thousand
nine hundred and one, and in the first year of His Majesty’s reign.

By Command,

o R. W. Scorr,

x Secretary of State.

GOD SAVE THE KING.
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CANADA.

EDWARD g SEVENTH, by the Grace of God of the United Kingdem
of Great Britain and Ireland, King, Defender of the Faith, etc,, etc,,
ete.

To all to whom these presents shall come, —GREETING :

DAVID MILLS, }-WHEREAS by chapter nineteen of the Revised
Attorney General, | Statutes of Canada intituled * An Act respect-
Canada. )ing Public Officers,” it is, amongst other things, in
effect eracted, that upon the demise of the Crown, it shall not be necessary
to renew any commission by virtue whereof any officcr of Canada, or any
functionary in Canada held his office or profession during the previous
reign ; but that a proclamation shall be issued by the Governor General
authorizing all persons in office as officers of Canada who held commis-
sions under the late Sovereign, and all functionaries who exercised any
profession by virtue of such commissions to continue in the due exercise of
their respective duties, functions, and professions; and that such pro-
clamation shall suffice and that the incambents shall, as soon thereafter as
possible, take ‘ he usual and customary oath of allegiance before the proper
officer or officers thereunto appointed,—

Now, therefore, by and with the advice of Our Privy Council for
Canada, We do, by this Qur Proclamation, authorize all persons in office
as officers of Canada who, at the time of the demise of Qur late Royal
Mother of glorious memory, were duly and lawfully holding or were duly
and lawfully possessed of or invested in any office, place or employment,
civil or military within Our Dominion of Canada, or who held commissions
under the late Sovereign, and all functionaries who exercised any profession
by virtue of such commissions, to severally continue in the due exercise of
their respective duties, functions and professions; for which this Our
Proclamation shall be sufficient warrant,

And We do ordain that all incumbents of such offices and functions
and all persons holding commissions as aforesaid shall, as soon hereafter
as possible, take the usual and customary ocath of allegiance to Us before
the proper officer or officers thereunto appointed.

And We dou hereby require and command all Our loving subjects to
be aiding, helping and assisting all such officers of Canada and other
functionaries in the perlormance and execution of their respective offices
and places.

In TrstimoNy WHEREOF, We have caused these Qur Letters to be
made Patent, and the Great Seal of Canada te be hereunto affixed.
Wirtness, Our Right Trusty and Right Well-beloved Cousin the
Right Honourable Sir GiLeert Jonun Ervtor, Earl of Minto,
and Viscount Melgund of Melgund, County of Forfar, in the
Peerage of the United Kingdom, Baron Minto of Minto, County
of Roxburgh, in the Peerage of Great Britain, Baronet of Nova
Scotia, Km§ht Grand Cross of Our Most Distinguished Order of

St. Michael and St. George, etc., etc., Governor-General of
Canada.

Given, etc., ete,, January 23, 1go1.




