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CALDER v. HALLETT.
Sale of Uooil8 Ordinance—statute of Fraud»—Memorandum in icrlting— 

Omi»»ioH of Unn of agreement—Connecting document» evidence.

Plaintiff's agent took u verbal order for goods from the defendant, 
one of the terms of payment being that lie should, in a certain 
event, have six months' credit. The plaintiff's agent signed a 
memorandum containing all but this term of the contract. The 
defendant subsequently wrote cancelling the order. This led 
to further correspondence. In none of the letters was any refer­
ence made to the term allowing six months’ credit.

The Sale of Goods Ordinance, Ord. No. 10. UHNI. s. 4 (now C. O. 
ISON, e. .'10, s. til. (substantially a re-enactment of the 17th sec. uf 
the Statute of Frauds), was pleaded.

Held—(1). That it. was open to the defendant to prove, ns he had, 
that the term as to six months’ credit was part of the contract, 
and, ns it did not appear in any of the documents submitted to 
constitute the note or memorandum in writing, the plaintiff was 
not entitled tq recover.

(2) That as the statement of claim alleged the term ns to six 
months’ credit to be part of the contract sued on, it was unneces­
sary for the defendant to have proved it, and he might have taken 
the objection immediately upon the written evidence of the con- 
trad being put in.

(•'b That a letter cancelling the contract for the purchase qf goods 
cannot be taken to constitute an acceptance of the goods.

Semble—(1). That parol evidence is admissible to connect several 
writings so ns to constitute them together a note or memorandum 
under the Ordinance.

Oliver v. ft anting,1 referred to.

‘44 Ch. D. 205; 50 L. J. (_’h. 255; t!2 L. T. 108; 38 W. It. 018. 
I
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.Statement.

[veil..

'J’hut a memorandum of sale requited to tie in writing may be com- 
plete and binding, though silent as to price and to time ami mode of 
payment, if no agreement in fact was made on these points, the 
omission being equivalent to a stipulation for a reasonable price and 
immediate payment in the usual mode. Talpy v. Oibton * re­
ferred to.

[Wetmore, J., May Sltt, 1900.

Trial of an action before Wetmore, J., without a jury.
E, A. C. McLorg, for the plaintiff.

IV. li■ Parsons, for the defendant.

■ [May 31st, 11)00.]

Wetmore, J.—On the 27th Septemlter, 1898, the defendant 
verhally ordered from the plaintiffs agent, one R. J. Butler, a 
<|iiantity of clothing to the value of $114.75, to he delivered at 
Saltcoats on or before the first April, 1899. The price and 
terms of payment were agreed on at the time of the bargain, 
end the terms of payment were to be six per cent, discount 
from the agreed price if paid within thirty days after the 
first April, and if the defendant could not avail himself of 
the six per cent, discount, he was to have six months from 
the 1st April to pay for the goods. The plaintiffs’ agent 
prepared a written memorandum, which he signed and deli­
vered to the defendant. This memorandum was in the fol­
lowing form :—“ Saltcoats, Sept. 27, 1898. W. H. Hallett, 
Esq., Bt. John Cahier & Co., 6 off 30 days, 1 April.” Then 
followed a description of the goods and the prices. On the 
11th October following, the defendant wrote and signed the 
following letter to the plaintiffs.

“ Saltcoats, 11|10, 1898. John Calder & Co., Hamilton. 
Gentlemen,—On Sept. 27th I gave your traveller, R. J. 
Butler, an order for some clothing, which I wish you to can­
cel at once. Yours truly, W. H. Hallett.”

On the 22nd November, 1898, tne plaintiff wrote tho 
defendant an answer to that letter, in which he stated (I 
only give the portions material to this case) : “You ask us 
to cancel order, but give us no reason for doing so. We

’ll! L. J. C. P. 241, at p. 248; 4 C. B. 837; 11 Jur. 82(i.
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would remind you that this order wax given by you to our ■ludanunt 
traveller in September, and all the numbers are in a more Wetmore, J. 
or less forward state of manufacture, so to cancel them now 
would impose a certain amount of loss and inconvenience 
to us, and we hardly think you would expect us to cancel same 
without giving very good reasons for doing so. We will wait 
your further letter on the subject.” On the 28th Novem­
ber, 1898, the defendant wrote and signed the following 
letter to the plaintiff.

John fabler & Co., Hamilton. Saltcoats, 28|11, 1898.
Gentlemen,—Yours of the 22nd to hand, and contents 

noted. On the 11th October I wrote you to cancel my order, 
and I know by that time nothing was in a state of manufac­
ture for me. If they are now, it is your own fault- You 
ask for a good reason why I cancel order. The first is that 
I will not do business with a house that has the reputation 
that you have, and in the second place, I have all the goods, 
bought from good houses, that I can pay for, and were 
bought before I gave your traveller that order.

Yours truly, W. H. Hallett.
P. S.—As I told you before, if you are so foolish as to 

ship goods. I will most certainly decline to accept same.
—W. H. H.”

On Dee. 7th, 1898, the plaintiff replied to this last letter, 
stating in effect that the defendant’s reason for cancelling 
the order was unsatisfactory, and would not be accepted, 
resenting the imputation against the reputation of his house, 
and that he would forward the goods in due course. The 
goods arrived by railway at Saltcoats, but the defendant 
refused to accept them.

There was no reference in any of the writings to the six 
months’ credit in case the defendant could not avail himself 
of the six per cent, discount. The defendant contends that 
the contract in question is not enforceable by action, because 
the provisions of paragraph 1 of s. 4 of “ The Sale of Goods 
Ordinance, 1896” (No. 10 of 1896) were not complied with.
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Judgment. 

Wetnmre, J.

TERRITORIES LAW REPORTS. [VOL.

I have some doubts whether the letters written by the 
defendant sufficiently refer to the memorandum made by the 

s agent Butler, so as to afford internal evidence 
of the fact, and if they do not, whether there is sufficient 
parol testimony to point out the connection between these 
letters and that memorandum, assuming that parol 
testimony can be received for that purpose. It would 
seem, under the authority of Oliver v. Hunting,1 that 
parol testimony is admissible for that purpose. I do 
not consider it necessary to determine this question, because 
I am of opinion that the plaintiff must fail on another 
ground, namely, that the note or memorandum in writing, 
which consists of the several writings before referred to 
taken together, does not contain all the essential terms 
of the contract, inasmuch as there is no reference to the 
six months’ credit. It is unnecessary to cite authority 
for the proposition that the note or memorandum must 
contain all the essential terms of the contract. It is true 
that Wilde. C.J.. in Vulpy v. Gibsonr lays it down that “ the 
omission of the particular mode or time of payment, or even 
of the price itself, does not necessarily invalidate a contract 
of sale/’ and ho goes on to give the reason; he says: “ Goods 
may be sold, and frequently are sold, when it is the intention 
of the parties to bind themselves by a contract which does 
not specify the price or the mode of payment, leaving them 
to bo settled by some further agreement, or to be determined 
by what is reasonable under the circumstances.’’ But I 
should infer from that that, when the price and terms of the 
payment have been expressly agreed upon between the par­
ties, they are most essential parts of the contract, and should 
be, under the authorities, embodied in the note or memoran­
dum in order to satisfy the Ordinance. According to a note 
in Benjamin on Sales (3rd cd.) *185, this has been held in 
three American cases—OyPonnell v. Leeman,3 Davis v. 
Shields,4 and Salmon Falls Mnfg. Co. v. Goddard0—and, ac­
cording to a note in the Digest of English Vase Law. vol.

•43 Me. 1.18. 4,J(i Wend. N. Y. 341. *55 V. 8. (14 flow.) 440.

C/C
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4. col. 40, it has also lioen held by Stephen, J., in McCaull v. 
£ transit*

It was urged for the plaintiff that the defendant’s letters 
amounted to an acceptance of the goods within par. 3 of 
see. 4 of the Ordinance. I am at a loss to conceive how 
letters written before the goods were ready for being for­
warded requesting that the contract be cancelled can be 
hold to be an act done in relation to the goods. It seems to 
me to he an act done in relation to the order for the goods, 
not in relation to the goods themselves. It is true such a 
writing may, if it contains the proper essentials, amount 
to a note or memorandum in writing to satisfy the first par­
agraph of the section. But I cannot understand how a let­
ter requesting the order to be cancelled can possibly be 
construed to he an acceptance of the goods. Certainly such 
a letter would not be an acceptance to satisfy the Statute of 
Frauds. See Taylor v. Smith.1 While I can find no case 
where such a letter has been held to he an acceptance within 
the Statute, I can find cases where a very trifling meddling 
with the goods themselves has been held to he an acceptance, 
and 1 think par. 3 of sec. 4 of the Ordinance was framed to 
declare the law in accordance with those cases.

It was also set up that, because the defendant did not in 
his statement, of defence specially deny the contract, as set 
out in the statement of claim, the plaintiff was entitled to 
recover. There is nothing In this contention. The defen­
dant did set up in his defence that the contract did not com­
ply with par. 1 of sec. 4 of the Ordinance, and that raised 
the whole question. When the note or memorandum of the 
contract relied on was put in the defendant could have 
shown by parol testimony that it did not contain an essential 
term in the agreement. The authorities are clear on that 
point, and that is what the defendant did do in this case. 
As a matter of fact, he need not have done so. Under the 
pleadings he might have claimed that the note or memor­
andum put in did not contain all the essential terms of the

.1 u figment. 

Wntmore, J.

M Cub. & E. 100. ’in L. J. Q. R. 331; [181)3] 2 Q. B. 05; 07 
U T. 39; 40 W. R. 480-C. A.
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Judgment, contract, even according to the plaintiff’s own pleadings- 
Wetmore, J. See par. 3 of the statement of claim, which sets out that 

the six months’ credit was part of the agreement.
There was an application on behalf of the plaintiff, under 

Rule 258 of the Judicature Ordinance, to prove another 
memorandum made by Butler. I took this application into 
consideration. I refuse to grant this application. In the first 
place, I cannot see how this paper is admissible, under any 
circumstances. The memorandum made by Butler, and re­
ceived in evidence, wras only admissible on the ground that 
it was presumably the order which the defendant had in 
his mind and referred to in his letters to the plaintiff. He 
could not possibly have had the other memorandum in 
his mind, for he had never seen it before the trial. More­
over, this memorandum can serve no useful purpose, it does 
not refer to the six months credit.

Judgment for the defendant with costs~

BOLDUC v. LAROSE and STIRRETT.

Third party notice—Application for directions—Right to indemnity or 
contribution—Warranty of title.

Plaintiff brought action against the defendants for breach of war­
ranty of title to a horse sold by the defendants to the plaintiff. 
Defendants, in pursuance of leave given, served a third party 
notice on Grieve, from whom they had bought the horse, claiming 
to be indemnified by him to the extent of any damages recovered 
against them by the plaintiff, on the ground of breach of war­
ranty of title by Grieve.

Held, that upon the application for directions as to trial the Court 
should consider the defendants' right to conti ibution or indemnity, 
and if satisfied that they were not so entitled should refuse to give 
directions, which refusal will be tantamount to a dismissal of the 
third party from the action.

Held, also, that in the circumstances the defendants’ claim against 
Grieve was not properly one for contribution or indemnity, and 
that no direction as to trial should be given.

[Scott, J., October nth, 1900.]
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This was an application by the defendants, who had statement, 
served a third party notice under Buie 04 of the Judicature 
Ordinance (C. 0. 1898 c. 21), for directions as to the trial.

The facts appear sufficiently from the judgment.

[17th October, 1900.]

Scott, J.—This is an application by the defendants for 
an order for directions as to the trial of the action.

The statement of claim alleges that the defendants, by 
warranting that they had a lawful right to sell a certain 
horse, sold same to the plaintiff for $70.00; that defendant 
had not the lawful right to sell said horse, and that in con­
sequence plaintiff was afterwards obliged to deliver up same 
to one Grant, who had the right and title thereto, and plain 
tiff lost said horse and the price he had paid therefor. He 
claims $100.00, the value of the horse.

After service of the writ upon them, the defendants, in 
pursuance of leave obtained for that purpose, served a third 
party notice upon one Ludwig Grieve, claiming to be en­
titled to contribution from, and to be indemnified by, him 
to the extent of all sums that may be adjudged against 
them in this action for damages and costs, together with 
their costs, on the ground that he, by warranting that he 
had a good and lawful right and title to sell the horse in 
question, sold the same to the defendants and received valu­
able consideration therefor, and on the ground that they, 
relying on his said, warranty, sold said horse to the plaintiff, 
who now claims that they had no right or title to sell same, 
and that same was, and now is, the property of Grant.

Grieve, the third party, duly entered an appearance to 
the action, and this application is for directions as to the 
trial and disposal of the questions arising between defendants 
and himself.

It appears to be well settled that the question of the 
defendants’ right to contribution or indemnity should be 
considered on the application for directions, and that, if the 
judge to whom the application is made is satisfied that a
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Judgment, defendant is not entitled to such contribution or indemnity, 
Scott, J. Le should refuse to give directions, and that the effect of 

his refusal will be to dismiss the third party from the 
action. (See Cankore v. X. E. By. Co.,' Baxter v. France,3 
Schneider v. Batt.3

Rule (it), under which leave was granted to serve the 
third party notice, authorizes the service of a notice only 
in eases where a defendant claims to be entitled to contre 
hut ion or indemnity over against the third party. It is 
taken from English Order Id. Rule 48 (Marginal Rule 170), 
which has been in force since 188,4. The rule in force prior 
to that time authorized the service of a third party notice 
where the defendant claimed to lie entitled to contribution or 
indemnity. “ or to any other remedy or relief.” over against 
the third party. It. therefore, follows that cases decided 
under the old rule afford hut little, if any. assistance in as­
certaining the scope and effect of the present rule.

Spelter v. Bristol Steam Xarigation Co.* appears to me 
to strongly support the contention of the plaintiff that the 
defendants’ claim against the third party is not one for 
cither contribution or indemnity within the meaning of 
Rule 60. That was an action for breach of contract by 
the plaintiff to recover for damages to a cargo of sugar, 
caused by the alleged unseaworthiness of the ship in which 
it was carried by the defendants under their contract to 
deliver same at Bristol. Defendants sought to add the 
owner of the ship as a third party, alleging that they had 
hired the ship front him under a charter party, by which 
he had covenanted that the ship was seaworthy, and had 
undertaken to keep her seaworthy during the period over 
which the charter party ran. It was held by the Court of 
Appeal that the defendants’ right over against the owner was 
not a right of indemnity, and that, therefore, they had no 
right under the rule to bring in the owner as a third party.

*54 L. J. Chy. 700; 20 Ch. D. 444; 52 L. T. 232 : 33 W. It. 420. 
=04 L. J. Chy. 337: (18051 1 Q. B. 501: 72 L. T. 183; 43 W. It. 
341; 14 It. 205; 11 TIiiivh It. 234. *50 L. .1. (j. B. 525; 8 <). B. I>. 
701; 45 L. T. 371; 30 W. It. 420. *53 L. J. Chy. 322: 13 Q. B. D. 
OH; 50 L. T. 410; 32 W. It. 070; 5 A»|i. M. C. 228.
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In so fur as the application of the principle is concerned, Judgment 
I can sec no material difference between the circumstances Scott, J. 
of that case and the present one. Both are practically 
actions for breach of warranty, and in each it is claimed 
that the person sought to he added as a third party had 
given a warranty to the defendant similar to that under 
which the plaintiff claimed.

I cannot find any case in which the principle laid down 
in &/teller v. Hrietol Steam Navigation Co.* has been quea- 
tioned or departed from. Upon referring to Harter v.
France* above, upon which defendants rely. I find that it 
does not lay down any different principle.

It was not contended, nor do I think it could reasonably 
he contended, that the defendants’ claim against the pro­
posed third party is one for contribution.

For the reasons I have stated, and solely on the ground 
that I am of opinion that the defendants have not disclosed 
e.ny right of contribution or indemnity over against the 
proposed third party, 1 refuse to make an order for direc­
tions.

Keporter:
Chas. A. Stuart, advocate, Calgary. ,
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Statement.

In re BONGARD.
Extradition—Foreign trarrant—Proof of—Proof of tcarrant being in force 

—if et n rn—It inch urge.

A warrant under The Extradition Act (It. S. C. 1880, e. 142, a. 0*> 
for the apprehension of a fugitive was issued upon duly authenti­
cated copies (1) of an indictment found by a grand jury in a for­
eign country charging the accused with an extradietable offence, 
(2) uf a beuch warrant issued upon the said indictment, accom­
panied by a copy of a return thereto by the sheriff dated lOtn 
April to the effect that he could not find the accused am; believed 
that he was without the jurisdiction, ami (3) of depositions of wit­
nesses tending to show that the accused was guilty of the offence 
charged.

On the hearing, the proceedings above mentioned were put in as 
evidence subject to objection, a ne» the said sheriff gave evidence 
that the accused, whom he identified, had been in custody from 
about the 1st May until the sittings uf the Court at which he was 
indicted, and that he was at that sittings discharged from his cus­
tody.

Held, (1> That, in order to give jurisdiction to n Judge to issue such 
a warrant, either a foreign warrant of arrest must be proved or 
an information or complaint must be laid before the Judge at or 
before the time of the issue of the warrant.

(2) That, in case of a foreign warrant, it must be shown to be out­
standing and in full force, and that the evidence failed to estab­
lish this.

Semble, That in case of a foreign warrant, the original must be pro- 

The accused was therefore discharged.
[Scott, J., October I9th. 1900.

Hearing of an application for extradition.
C. A. Stuart, for the State of Minnesota.
Hon. J. A. Lougheed, Q.C., for the prisoner.

[10th October, 1900.]

Scott, J.—On the twelfth day of October, inst., upon 
the application of Mr. Stuart, acting on behalf of the Stale

•“Whenever this Act applies, a Judge may issue his warrant for 
the appiehcnsion uf a fugitive on a foreign warrant of arrest, or an 
information or complaint laid before him, and on such evidence, or 
after such proceedings as in his opiniun would, subject to the pro­
visions of this Act, justify the issue of his warrant, if the crime of 
which the fugitive is accused or alleged to hove been convicted, had 
been committed in Canada.

2. The Judge shall forthwith send a report of the fact of the- 
Issue of the warrant, together with certified copies of the evidence 
and foreign warrant, information or complaint, to the Minister of 
Justice."
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of Minnesota, I issued a warrant, under The Extradition 
Act, to the constables of the North-West Mounted Police, 
directing them to apprehend Gerhard Bongard, and to bring 
him before me or some other Jedge under the Act, to be fur­
ther dealt with according to law.

Upon the application for the warrant there were pro­
duced before me the following documents, viz.:—

1st. A duly authenticated copy of an indictment found 
by tbe Grand Jury of the County of Carver, in the State 
of Minnesota, on the 17th day of March last, whereby said 
Bongard was charged of the crime of wilfully misappro­
priating and feloniously converting to his own use certain 
moneys amounting to $6,450.75, of and belonging to said 
county, deposited with and received by him as treasurer 
of said county, the particulars of said offence being set 
out in detail in such indictment.

2nd. A duly authenticated document, purporting to 
be a copy of a bench warrant issued upon said indictment 
from the District Court of the 8th Judicial District of said 
State, on the 15th day of March last, directed to any sheriff 
of said State, and commanding him forthwith to arrest said 
Bongard, and bring him before the said Court to answer 
said indictment. The copy produced shews that the warrant 
was issued by order of said Court, and was signed by the 
clerk thereof, and that it bore a seal, but it docs not shew 
that the seal was the seal of the Court from which the 
warrant issued. Accompanying the copy of warrant 
was a copy of a return thereto by the Sheriff of Carver 
County, dated 10th April last, wherein lie returns that 
said warrant was placed in hie hands on 15th March last, 
that under and by virtue thereof, he had made diligent search 
for said Bongard, and was unable to find him in said State, 
and that he believed that said Bongard was without said 
State, and sought an asylum without said State so that ser­
vice of said warrant could not be made upon him.

3rd. Duly authenticated copies of the depositions of cer­
tain witneses taken by and before Francis Cadwell, Judge 
of said District Court, on the twelfth day of April last.

Judgment. 

Scott, J.
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Judgment. 

.Scott, J.
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Under the warrant issued by me, said Bongard was 
brought before me on 16th day of October instant, when 
1 proceeded to hear the case. Mr. Stuart, on behalf of 
the State, tendered as evidence the documents above men­
tioned, and certain other documents in the nature of certi­
ficates, authenticating them, and by consent of counsel 
for Bongard, 1 received them subject to any objections thaï 
might thereafter lie raised by him to their admissibility as 
evidence. Mr. Stuart then called as a witness the Sheriff 
of Carver County, who made the return above referred to. 
He identified the prisoner as the person referred to in the 
bench warrant referred to, and stated that, to his knowledge, 
Bongard had acted as treasurer of Carver County, and had 
received money from him as such. JI is further evidence, 
so far as material, was to the effect that he saw Bongard in 
Carver County on 10th February last, that the next time he 
saw him was at Olds, Alberta, about the beginning of May 
last, that about that time Bongard accompanied him from 
Olds to the city of Chaska, in Carver County, Bongard being 
then in his custody, that he held Bongard in his custody at 
Chaska for about fourteen days, until the sittings of the 
Court, and that he was discharged from his custody at that 
sittings of the Court.

No further evidence was adduced in support of the 
application for extradition, nor was there at any time any 
information, charge, or complaint against Bongard laid 
before me.

Among the objections taken by counsel for Bongard 
■were the following:—

That there was no foreign warrant produced before me 
at the time I issued the warrant for the arrest of Bongard, 
ner was there any information or complaint laid before 
me at that time, that, therefore, I was not justified in issu­
ing the warrant, and it follows that the proceedings founded 
upon it are void; that the only document in the nature of 
a foreign warrant was, at the most, an authenticated copy 
<•6 such a warrant, and there is no provision made for the
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production of a copy in lieu of the original ; and that the 
evidence shews that the warrant, of which a copy was pro­
duced. was satisfied, the sheriff having taken Bongard into 
custody under it, and that he was discharged from custody by 
the Court.

I think there can be no doubt that, by virtue of the 
Imperial Order in Council of 21st March, 1890 (See Dominion 
Statutes, 1890, p. xliii), the procedure with respect to the ex­
tradition of criminals from ( "i to the United States is 
regulated by the provisions of The Extradition Act, K. S. C. c. 
142. Section (! of that Act provides that a Judge may issue 
his warrant for the apprehension of a fugitive on a foreign 
warrant, or on an information or complaint laid before him. 
and on such evidence, and after such proceedings, as in his 
opinion would, subject to the provisions of the Act, justify 
the issue of his warrant if the crime, of which the fugitive 
is accused or alleged to have been convicted, had been com­
mitted in Canada.

It follows from this that, in order to give a judge juris­
diction to issue a warrant, there must be either a foreign 
warrant or an information or complaint made before him. 
There is nothing in the Act to shew that the existence of a 
foreign warrant may he proved by the production of an 
authenticated copy, or in any other way than by the pro­
duction of the original. In fact, sec. 10 of the Act would 
seem to indicate an intention that the original warrant 
should be produced, for in addition to expressly provid­
ing that copies of depositions or statements, if nli­
ent c»d in the manner therein prescribed, may be received 
it also provides that, if the warrant purports to In» signed 
by a judge, magistrate, or officer of the foreign state, and is 
further authenticated in the manner therein prescribed, it 
may be received in evidence in proceedings under the Act.

The case of Queen v. Oam1 was relied upon by Mr. 
Stuart as supporting his contention that a foreign warrant 
may he proved by the production of a duly authenticated

Judgment. 

Scott, J.

Til I.. J. Q. B. 4VJ: !> Q. R. I>. «$: 40 1* T. «6.

2

56
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Judgment, copy. Upon referring to that case, I find that it has no
Scott, J. application to the present case, because it is a decision upon

the effect of sec. 15 of the Imperial Extradition Act of
1870, which expressly authorizes that mode of proving the 
warrant.

For the reasons I have stated, I entertain serious doubts 
whether, in eases where the proceedings are founded upon 
ii foreign warrant, the original must not be produced.

I am, however, of the opinion that the last objection 
above referred to is well taken, and that it has not been
shown that there is now outstanding any foreign warrant
for the apprehension of Bongard. The only foreign war 
rant of which there is any evidence is shewn to have been 
returned on 10th April last by the sheriff, in whose hands 
it was placed for execution. Presumably, it was returned 
to the Court from which it issued.

It is open to question whether, after having been so 
returned, it could again be delivered to the same or any 
other sheriff for execution. At all events, there is nothing 
tc shew that it was so delivered, or that it was re-issued. 
It is true that the same sheriff afterwards took Bongard 
into custody, but it does not appear that it was under the 
same warrant, and even if such had been shewn, that fact 
would not be evidence of the validity of the warrant. It 
would, however, shew that, even if it had been properly 
re-issued, its force had been spent, as the person whose 
arrest it directed had been arrested under it, and brought 
before the Court from which it issued.

It was contended by Mr. Stuart that, under sec. 9 of 
the Act, I must hear the case in the same manner, as 
nearly as may be, as if the fugitive was brought before a 
justice of the peace, charged with an indictable offence com­
mitted in Canada; and that if a prisoner charged with 
such an offence is brought before a justice without any 
information or complaint having been previously laid, he 
might then draw up an information or charge against him
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and proceed to hear it. He relied upon Regina v. Hughes' 
in support of his contention. In that case the Court of 
Crown Cases Reserved appears to have held that a justice 
would have jurisdiction to hear a charge under those cir 
cuinstances, and I was at first inclined to the view that by 
analogy I might pursue the same course under the Act, 
hut upon further consideration of the question, I cannot 
so hold.

Sub-sec. 2 of sec. 6 of the Act prescribes that forth­
with after the issue of the warrant the judge shall send to 
the Minister of Justice a report of the fact of the issue of 
the warrant, together with certified copies of the evidence 
and foreign warrant, information, or complaint. It thus 
appears that where the proceedings are founded upon an 
information or complaint it must be in writing at the time 
ol the issue of the warrant.

The fact that a copy of it must at once be forwarded to 
the Minister of Justice leads me to conclude that the inten­
tion of the Act is that the proceedings under it must be 
founded upon either a foreign warrant or on an informa­
tion, or a complaint in writing, laid before the issue of the 
warrant.

1 direct the discharge of the prisoner.

Reporter:
Chas. A. Stuart, advocate, Calgary.

MS L. J. M. G. 151; 4 Q. B. D. 014; 40 L. T. 085; 14 Cox C. 
C. 284.

.1 udgment. 

Scott, J.
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POWELL v. HILTUEN.
Malicious protceut ion—Reasonable aud probable eau ne -Information bad 

in lair- Assisting iu prosecution—Croira Promeut or laying charge.

The trial Judge fourni the following facts:—
The defendant went before a J liât ice of the Pence with the intention 

of laying an information against the plaintiff for stealing the de­
fendant's calf, lie asked the Justice to take such an information, 
hut the Justice declined, and prepared one disclosing no criminal 
offence, charging the plaintiff with unlawfully taking the defen­
dant's calf into his possession. The defendant swore to the infor­
mation. and the plaintiff, as the result of the preliminary investi­
gation. at which the defendant and a number of witnesses sub­
poenaed at his request appeared, was held to bail to appear for 
trial. The defendant intended to prosecute, and believed lie was 
prosecuting, the plaintiff for a criminal offence, lie honestly be­
lieved the calf to be his (though the Judge found it to he, in fact, 
the plaintiff's), but did not honestly believe that the plaintiff was 
guilty of a theft ; and, though he did honestly believe him guilty 
of some criminal offence in relation thereto, his belief was not 
based upon a conviction founded upon reasonable grounds of the 
existence of a state of circumstances, which, assuming them to 
be true, would lead an ordinarily prudent and cautious man, placed 
in the position of the defendant, to the conclusion Unit the plain­
tiff was probably guilty of a criminal offence. The Crown Prose­
cutor at the next sittings of the proper Court, after examining the 
papers transmitted to tin* magistrate, and without having had 
an interview with the defendant, laid a charge of theft. The 
defendant, when the charge was preferred to the Court, was then 
at least aware that the charge was one of theft, and he lent his 
aid and assistance in endeavouring to secure a conviction for the 
offence so charged. The defendant was, both in laying the charge 
and in aiding the prosecution before the Justice and the Court, 
actuated by actual malice. On the facts so found by himself, ns 
the trial Judge. Wetmore, J.:

Held. 1. That the defendant, without reasonable and probable cause, 
laid the information before the Justice as for an indictable offence 
and procured the plaintiff to be prosecuted for theft before fho 
Court, and was liable in damages to the plaintiff.

2. Against the contention that, inasmuch that the information dis­
close!« no criminal offence, the defendant could not quoad that 
information lie held liable for malicious prosecution—that 
though no action will lie for maliciously and without reasonable 
and probable cause bringing a" civil action, an action will I In 
where the procedure is criminal in form, though tin* charge he 
bail in law. Jour» v. thrgnuAttirood v. \t or layerQuartz mil 
Mining Co. v. Lyre,* Hay non v. South London Tram trap Co.* con­
sidered.

’<171:11 10 Mod. It. 148; (ülb. K. It. 18T». J( 1(103) Sty. :17H. ’.72 L.
J. *i. It. 4NX; 11 tj. It. D. 074: 40 !.. T. 240. .11 W. K. 00H- C. A. 
V2 !.. J. (}. It. r«0B: (180.1) 2 Q. It. 204 ; 4 It. .722; 00 L. T. 401; 

41 W. It. 21 ; 17 Cox C. C. 001 : Ô8 J. P. 20—C. A.
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;t. That the defendant was liable for the part he took in prosecuting 
the charge before the Court. Fltzjohn v. Mac Kinder1 followed.

4. Against the contention that the laying of the charge by the Crown 
Prosecutor was an act <*f that officer for which the defendant was 
not responsible—that the defendant, having “ set the stone roll­
ing," was responsible for the consequences, inasmuch as he hud 
not, as he should have voluntarily done, informed the Crown 
Prosecutor of the facts, nut appearing on the depositions, which 
would have probably resulted in the proceedings being dropped.

5. Tiiat the following items should be allowed as spécial damages :—
(ft) Among paid witnesses attending trial of criminal charge. 
<(>) Amount paid for subpoenas and serving.
(cl Counsel fee paid at trial of criminal charge.
(f/lExpenses uf plaintiff and wife attending such trial.
(r) Expenses of plaintiff and man attending preliminary ex­

amination.
[Wktmore, J., December 1st, mo.

Trial of an action before Wetmore, J., without a jury. 
The statement of claim alleged that the defendant malici­
ously and without reasonable and probable cause preferred a 
charge against the plaintiff before a Justice of the Peace, of 
having unlawfully taken into his possession a calf belonging 
to the defendant, causing the plaintiff to be sent for trial 
on the charge of stealing the calf, and prosecuted the plain­
tiff thereon at a sittings of the Supreme Court. The claim 
ret out particulars of special damage amounting to $27.125 
and claimed *$1,000 damages.

The statement of defence (1) denied the several acts and 
matters complained of; (2) alleged that the defendant had 
reasonable and probable cause for preferring the charge as 
alleged, and that the defendant in so doing acted without 
malice and in a bona fide belief that he was discharging a 
public duty ; and (3) objected that the statement of claim did 
not disclose a good cause of action in alleging that the pre­
ferring of the alleged charge caused the plaintiff to 1m* sent 
for trial on a charge of stealing ; such course, if taken, being 
contrary to law and an act of the committing justice, and one 
for which the defendant was not liable.

E. L. Elhrood, for plaintiff.
1). 11. Cole, for defendant.

D C. R. (N. 8.1 505; 30 L. J. C. P. 257; 7 Jur. (N. 8.) 283; 4 L. T. 
140; 0 W. 11. 477.

T.L.R.—VOL. V. 2

Statement.
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Statement.

TERRITORIES LAW REPORTS. [VOL.

The facts and points of law involved sufficiently appear 
in the pleadings and the judgment.

[December 1st, 1900.]

Wetmore, J.—T find the following facts in this case : 
The calf, the subject of the alleged theft, was the property 
of the plaintiff, and not of the defendant. The defendant 
honestly believed the animal to be his property, but lie did 
not honestly believe that the plaintiff stole it.

On the 30th November, 1898, the defendant requested 
Mr. Field, the Justice of the Peace, to prepare an information 
against the plaintiff for stealing the calf, and intended to 
lay and prosecute such charge, but Mr. Field refused to en­
tertain such a charge, and in consequence prepared the infor­
mation put in evidence, which does not contain a charge of 
any criminal offence whatever, and the defendant signed and 
swore to such information. The defendant at the time he 
signed and swore to such information honestly believed that 
the plaintiff had unlawfully taken into his possession his 
calf, and, as a matter of fact, the plaintiff had, on demand 
being made for such calf by the defendant, refused to give 
him up.

In laying such information, the defendant believed that 
h< was proceeding against the plaintiff for a criminal offence 
and intended to do so. It is impossible for me to believe 
that the defendant thought that he was commencing a civil 
proceeding. Mr. Field issued a summons to the plaintiff on 
such information which was served on him, and he appeared 
at the return thereof, and the defendant appeared at the 
same time, and the preliminary examination was held and 
the defendant prosecuted the charge, produced witnesses 
who were examined under oath, and procured the plaintiff 
to be sent up for trial in the Supreme Court, and the plain­
tiff was held to bail to appear at the then next sittings of 
the Supreme Court for the Judicial District of Eastern As- 
siniboia, to be held at Yorkton. In doing all this, the de­
fendant intended to and believed that he was prosecuting 
the plaintiff for a criminal offence.
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I may say here that the Justices also thought that they .Lidirnwnt 
were proceeding against the plaintiff for a criminal offence. Wetim.ro, J. 
Their action is inexplicable on any other ground, and it 
seems to me that they must have been under the belief that 
they were proceeding against him for theft or something 
kindred thereto, otherwise I cannot understand their pro­
ceeding under section 783, paragraph a, and section 786 of 
the Criminal Code, as Mr. Field states that they did. The de­
fendant at the time he laid the information and prosecuted 
the preliminary examination honestly believed that the plain­
tiff was guilty of a criminal offence, but such belief was not 
based upon a conviction, founded upon reasonable grounds, of 
the existence of a state of circumstances which, assuming 
them to be true, would lead any ordinarily prudent and cau­
tious man, placed in the position of the defendant, to the con­
clusion that the plaintiff was probably guilty of a criminal 
offence, because an ordinarily prudent and cautious man 
would, under those circumstances, if he did not believe the 
defendant guilty of theft, come to the conclusion that the 
plaintiff was merely a tort feasor, for which only a civil 
remedy would lie.

At the next sittings of the Supreme Court, holden at 
Yorkton in May, 1899, the Crown prosecutor preferred a 
charge against the plaintiff for stealing the calf, to which 
the plaintiff pleaded not guilty, and having been tried upon 
such charge, he was acquitted. The Crown prosecutor pre­
pared this charge upon the information laid before the Jus­
tice of the Peace by the defendant, the evidence taken at the 
preliminary examination and the committal by the justices, 
and prior to the sittings of the Supreme Court he had no 
communication with the defendant.

Prior to such sittings the defendant was served with a 
subpœna to attend thereat, to give evidence “ touching and 
concerning a certain criminal charge to be . . . pre­
ferred against John Powell.” He was, therefore, aware be­
fore the charge was preferred that the plaintiff was about 
to be prosecuted at the sittings of the Supreme Court for a 
criminal offence. It is very difficult for me to believe that
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Judgment, fov this time the defendant had not realized that the only
itfetmore, J. criminal offence to which the evidence, which had been 

given at the preliminary examination, or which he could 
produce before the Court, would give colour to at all, was 
theft. He aided and assisted the prosecution of the criminal 
charge, which he had notice by the subpoena would be prose­
cuted, by subpoenaing and procuring the attendance of 
witnesses not produced at the preliminary examination and 
not known to the Crown prosecutor.

There is no direct evidence upon the point, but it seems 
to me incredible that the defendant was not aware of the 
nature of the charge which the Crown prosecutor intended 
to prefer as soon as he arrived at Yorkton, and I am not 
prepared to say that I might not infer under the evidence 
that he was so aware of the nature of the proposed charge. 
B it I make no finding on that point. But I do find that 
when the charge was preferred in the Supreme Court the de­
fendant became aware of the nature of it, and that he knew 
it was for theft, and that he then proceeded and lent his aid 
and assistance in endeavouring to secure a conviction for the 
offence so charged.

I have already found that the defendant did not honestly 
believe that the plaintiff stole the animal. I further find 
that the state of circumstances which existed, assuming 
them to be true, would not lead any ordinarily prudent and 
cautious man placed in the position of the defendant to 
believe that the plaintiff was guilty of theft. I find the last 
stated fact, because the only apparent reasons that the de­
fendant had for believing that the plaintiff stole the calf 
(assuming that he did so believe) were that he had lost his 
calf and that the plaintiff had in his possession one like it, 
which the defendant believed to be his, and that the plain­
tiff’s wife had refused to let this calf suck its alleged mother, 
when the plaintiff was not there. On the other band, the 
defendant knew that the plaintiff claimed this calf as his 
property, and T find also that he knew, especially from his 
interview with the Wilds, that the plaintiff did not have in 
his possession any more calves than he ought to have by
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reason of the natural increase of his herd and by purchase, Judgment, 
that lie had not disposed of anv calves, and that the cow Wetmore, J. 
which the plaintiff alleged to be the mother of the calf had 
a calf which, at least, must have strongly resembled the one 
he lost.

Having found the aforegoing matters of fact, I hold that 
the defendant, without reasonable and probable cause, laid 
the information mentioned before the Justice Field as for an 
indictable offence, and procured all the subsequent steps stated 
to he had and taken upon such charge, and appeared at the 
sittings of the Supreme Court at Yorkton, and without 
reasonable and probable cause caused the plaintiff to he prose­
cuted there for theft.

In considering the facts as affecting the question of rea­
sonable and probable cause and my holdings upon my find­
ings. I have been largely influenced by what is laid down in 
Hirks v. Faulkner.“ I will give my reasons for finding that 
the defendant did not honestly believe that the plaintiff stole 
the calf, and I roach that conclusion largely from the de­
fendant's own testimony. Inferring to the laying of the 
information, he testified in his examination in chief as fol­
lows:—“ At the time I laid the information before Mr.
Field, I said to Mr. Field I wanted to swear out an informa­
tion against Mr. Powell, and Mr. Field went and wrote it 
out. I was in the other room while he was writing it; he 
came in and wanted me to sign it. I read it, and told him 
I could not sign that information, as I could not charge 
Mr. Powell with stealing because I did not see him steal.
The paper Field had written out charged Powell with steal­
ing.” And on cross-examination, referring to this informa­
tion, which he stated Field had prepared, he testified:—“I 
read it over, and I could not sign it, being that Mr. Powell 
vas accused of stealing. I told Mr. Field I was not accusing 
Powell of stealing.” I have found that the defendant did ask 
Field to prepare an information against the plaintiff for

•51 L. J. Q. B. 268 ; 8 Q. B. D. 167; 30 W. R. 545; affirmed, 46 
Tj. T. 127; 46 J. P. 42»-C. A.
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Judgment, stealing, and I am very much inclined to the opinion that the 
Wetmoie, .7. testimony which I have quoted was presented to me for a 

purpose.
The counsel for the defence was evidently much impressed 

at the trial with the idea that, inasmuch as the information 
laid before Mr. Field did not charge a criminal offence, the 
defendant could not, quoad that information, be held liable 
for malicious prosecution, and that the issuing of the sum­
mons and holding the preliminary examination and commit- 
t’ng the plaintiff for trial were the erroneous acts of the 
justices, and that the charging of the plaintiff in the 
Supreme Court was the act of the Crown prosecutor, and 
that the defendant could not be held liable for any of these 
acts. Xo doubt this phase of the question had been con­
siderably discussed, because it is set out in the statement of 
defence, and I am inclined to think that the evidence I have 
referred to was given for the purpose of accentuating, not 
only in law but in fact, that the defendant not only did not. 
but that he did not intend to charge the plaintiff with 
stealing, and with that view to impress upon me the fact 
that at the time he laid the information he had no reason 
to believe that the plaintiff stole the animal. He need not 
feci surprised that when dealing with another aspect of the 
case 1 have taken him at his word.

I also find that the defendant was actuated by actual 
malice, both in preferring the information before the justice 
and in proceeding with and prosecuting the charge in the 
Supreme Court. I infer that fact from my finding want of 
reasonable and probable cause on the grounds I have set forth. 
I am also influenced in coming to this conclusion by his ex­
pressed desire to Mr. Field to have a warrant issued against 
the plaintiff and the plaintiff held as a prisoner until the 
trial. I am not at all impressed with the idea that there was 
any malice arising out of the Hay-Slough matter.

It was very strongly urged on behalf of the defendant 
that he was not liable in this action because no charge 
of a criminal offence was laid before the Justice, or, in other
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words, that the information was bad. I can find no Judgment, 
authority to support that contention. Jones v. Gwynn,1 Wetmôre, J. 
i> cited in Stephen on Malicious Prosecution at page 
12,* and it is in that text book stated that the indict­
ment was held to be bad, and that it was, therefore, 
argued that no action for malicious indictment would 
lie. “ But that Parker, (j.J., in delivering judgment 
disposed of the point in the most conclusive manner. He 
pointed out that the cause of action was the trouble and 
expense to the plaintiff, which were equally incurred 
whether the indictment was good or bad. ... If the 
badness of the indictment were an answer to the subsequent 
action, it would make it safe to indict maliciously so long 
as you make a slip in drawing the indictment.” Attwood v.
Monger,2 cited in Stephen at p. 13,* was an action for a 
false presentment before the conservators of the Thames.
It was urged after verdict that the conservators had no 
jurisdiction. Poll, C.J., is cited in Stephens as holding:—
“ It is all one whether there were any jurisdiction or no, 
for the plaintiff is prejudiced by the vexation.” I am of 
opinion that an action for malicious prosecution will lie 
for maliciously, and without reasonable and probable cause, 
laying an information such as that laid in this case if 
the party against whom it is laid is in consequence pre­
judiced. The question whether such an action would lie 
for maliciously, etc., bringing a civil action was discussed 
in the Quartz Hill Gold Mining Company v. Eyre,3 and it 
was held that such an action would not lie. The question 
is discussed at considerable length by Bowen, L.J., in his 
judgment at page 402, and, quoting from Lord Holt, he 
states :—“ The third sort of damages which will support 
such an action is damage to a man’s property, as where he 
is forced to expend money in necessary charges to acquit 
himself of the crime of which he is accused.” I am at a 
loss to know' why this should be confined to expenditures to 
acquit the person of a crime of which he is charged. If a 
person has been maliciously and without reasonable and 
probable cause compelled to expend money, wrong has been
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Judgment, done in law, and there must be a remedy at law for such 
Wetmore, J. wrong. I quite agree, as laid down in the Quartz Hill Gold 

Mining Company v. F y re,3 that an action will not lie for 
maliciously bringing a civil action, and for the reasons stated 
in that case, and anyway 1 presume the decision in that case 
is binding upon me. Rut. laying this information was not 
bringing a civil action. The plaintiff has in consequence 
been put to costs and expenses, and there is no method what­
soever of recovering such costs and expenses except by ac­
tion. In a civil action, the person against whom the action 
is brought, if he successfully defends it, is indemnified by 
having costs awarded to him, unless for some special rea­
son he is deprived of them by the Judge. In this connection 
I also draw attention to the observations of Lord Esher, 
Master of the Rolls, in Hay son v. South London Tramway 
Company.4 In that case the plaintiff was summoned for 
an alleged offence against a Tramway Act, and, having been 
acquitted, brought an action for malicious prosecution. It 
was urged that this was not a criminal proceeding, and, 
therefore, the action would not lie. The Court held that it 
was a criminal proceeding, hut in delivering judgment, Lord 
Esher says:—“ 1 am not prepared to say that if the proceed­
ings taken ... in this case were not criminal pro­
ceedings the action would not lie, if these proceedings were 
taken without reasonable and probable cause and mali­
ciously.” It would seem, therefore, that I am not estopped 
by authority from holding as 1 have held in this case.

Possibly, however, this is not very material, as I have held 
the defendant liable by reason of the part he took in prose­
cuting the charge in the Supreme Court. For this action is 
not merely for the part the defendant took in laying the in­
formation before the Justice, hut also for the part he took in 
prosecuting the charge in the Supreme Court, and, under 
Fitzjohn v. Mackinder,B that is sufficient to maintain the 
action.

It was further urged that the preferring of the charge 
iii the Supreme Court was the act of the Crown prosecutor,
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And that the defendant is not responsible for that. I can- Judgment, 
not agree with that contention. In the Territories there Wvtmore, J. 
are no grand juries. The Crown prosecutor to a great ex­
tent. quoad criminal prosecutions, exercises the functions 
of a grand jury. That is. he determines usually from the 
depositions taken at the preliminary examination whether 
there is a prima facie case on which to found a charge, and I 
■cannot bring my mind to the conclusion that a charge pre­
ferred by a Crown prosecutor under such circumstances has 
any more effect to protect the real prosecutor than a true 
bill presented hv a grand jury would have. It is to he 
berne in mind that the defendant, to use an expression I 
find in some of the books, set the stone rolling in this case.
II it had not been for him, this charge would never have 
been preferred, and he has got to take the consequences of 
what has followed.

This is not a case where the defendant was forced into 
the position he was in. Every step along the whole line 
was taken by him voluntarily. The Crown prosecutor only 
knew what appeared in the depositions. If he had informed 
the Crown prosecutor what he honestly believed, namely, 
that in his opinion the plaintiff had not stolen the calf, but 
that he was holding it in the honest belief that it was his 
property (although the defendant may have felt strongly, 
ex en certain, that such belief was erroneous), and had 
stated his reasons for such opinion, no charge would, in my 
judgment, have been laid in the Supreme Court.

I have reached my conclusions in this case with a full 
apprehension of how cautious I should be not to lay down 
law which will have the effect of deterring persons from 
laying criminal charges from fear of serious consequences 
tc themselves. But that consideration ought not to deter 
me from giving a party his legal rights when he has estab­
lished them to my satisfaction.

There is, however, a matter from another standpoint I 
will refer to. and that is that I think there is a disposition 
on the part of some persons who have lost an animal and 
have found it, or imagined they have found it, in another
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Judgment, person's possession, and the right of the property is dis- 
Wetmore. J. puted, to resort to the criminal procedure in the Courts in 

the hopes that their rights to the animal may be pronounced. 
They do this without any honest idea that the animal has 
been stolen, and knowing that the alleged thief is claiming 
the property under clear colour of right, and without any 
fraudulent intention whatever. They launch the prosecu­
tion simply because they think it will be a cheap method 
to them of having the right of property tried out. If they 
can convince the Court there has been a larceny, they will 
get possession of the animal. If they fail to do so, no harm 
happens to them, and they will get paid for their loss of 
time anyway.

I do not know that the evidence in this case will war­
rant my finding that the prosecution against Powell was in­
fluenced hv such considerations, but I may say that I tried 
Powell on the charge of theft, and that was the conclusion 
I formed in my own mind at such trial.

Judgment for the plaintiff for $300, made up as follows:
Paid Witnesses attending trial of criminal charge.$130
Expenses of Plaintiff and Man attending Prelim­

inary Examination ................................................ 10
Paid for serving Subpoenas...................................... 12
Paid Clerk Court for Subpoenas........................... 1
Counsel Fee paid Counsel on trial of criminal

charge ...................................................................... 301
Expenses of Plaintiff and his wife attending 

Court, made up as per scale of fees for witnesses 40 
Insult, Indignity, and Wounded Pride.................... 77

$300
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VANCOUVER LAND & SECURITIES CO. v. 
McKINNELL.

Pleading—Mortgage action—Alternative provisoes—Embarrassing or un­
necessary—Striking out.

Allegations in n statement <\f claim unnecessary inasmuch as they 
merely auticipate a possible defence are not necessarily embar­
rassing.

The plaintiffs in paragraph 2 of their statement of claim alleged that 
the defendant by deed dated 13th November, 1888, in consideration 
of £1,U03 lent him by one A. M., mortgaged his reversionary in­
terest in his father’s estate, and that in the said deed it was pro­
vided that if the defendant should within ten years after the date 
of the mortgage become entitled to the said reversionary interest 
by the death of the tenant for life, and should within 30 days 
after obtaining possession of the same pay the said A. M. $2,000, 
with compound interest at 10 per cent, per annum, then the mort­
gage should be void. In paragraph 3 it was alleged that it was 
further provided by the mortgage that if the defendant should 
at the expiration of 10 years from the date of the mortgage re­
pay to A. M. the said sum of £1,003, with interest compounded 
yearly at 10 per cent., then the mortgage should b#1 void. In 
paragraph 4 it was alleged that the defendant covenanted in the 
said need to pay the mortgage money and interest and observe the 
provisoes therein contained. In paragraph 5 it was alleged that 
A. M. had duly assigned the mortgage to the plaintiffs; in para­
graph 0, that the defendant did not within 10 years become en­
titled to the property mortgaged by the death of the life tenant, 
and in paragraph 7 that the defendant had not paid any sum what­
ever on the mortgage. The plaintiff claimed £1,003 and interest 
at 10 per cent, compounded yearly.

Held, on an application to strike out the whole statement of claim, 
or at any rate either paragraph 2 or paragraph 3 as embarrassing, 
that the pleading was not embarrassing, and should stand ; that 
so far as any of the allegations might be unnecessary they merely 
anticipated a possible defence, and were not on that account em­
barrassing.

[Scott, J., February 1st, 1901.

Summons to strike out statement of claim as embarrass- 
ing. The facts sufficiently appear from the judgment.

James Muir, K.C., for the defendant.
P. McCarthy, K.C., for the plaintiffs.

[fst February, 1901.]

Scott, J.—This is an application by the defendant to 
strike out the whole or certain portions of the plaintiff’s

Statement.
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statement of claim on the ground that they are embarrass­
ing, and certain portions thereof on the ground that they are 
unnecessary.

Paragraph 2 of statement of claim alleges that defendant 
by his deed dated 13th November, 1888, in consideration 
of £1,003 (equal to #4,876.81) mortgaged to one Alfred Mc­
Kinnell his (the defendant’s) reversionary interest under 
the will of one Alfred McKinnell, deceased, in certain real 
and personal property, and that in said mortgage it was 
agreed and provided that if the defendant should within ten 
years of the date of the mortgage become entitled to the 
mortgaged property by the death of the tenant for life, and 
should within thirty days after receiving the same pay to 
the mortgagee the sum of #2.000 with interest thereon from 
31st December. 1888, at the rate of ten per cent, per annum 
to he compounded yearly on 31st December on each and 
every year the mortgage should he null and void.

Paragraph 3 alleges that by said mortgage it was further 
provide! that if the defendant should at the expiration of 
ten years from the date thereof repay to said Alfred Mc­
Kinnell the said sum of £1,003, with interest thereon from 
31st December, 1888, at the rate of ten per cent, per annum 
compounded yearly on 31st December in each and every 
year the mortgage shall be null and void.

Paragraph 4 alleges that defendant by said mortgage 
covenanted to pay to said Alfred McKinnell the mortgage 
money and interest, and to observe the provisoes therein 
contained.

Paragraph o alleges that said mortgage was duly assigned 
by Alfred McKinnell to the plaintiff company.

Paragraph 6 alleges that the defendant did not within 
ten years of the date of the said mortgage become entitled 
to the mortgaged estate by the death of the tenant for life.

Paragraph « alleges that defendant has not paid the 
above mentioned sum of £1.003 and interest thereon as 
aforesaid, nor any part thereof.
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Plaintiffs claim from the defendant the sum of £1,003 
and interest thereon from 31st December, 1888, at the rate 
< f ten per cent, per annum compounded yearly on 31st 
December in each year.

Defendant applies to have struck out:—
1. All of plaintiff's Statement of Claim except so much 

thereof as set out such facts as entitles plaintiff to payment 
of the mortgage money and interest, as unnecessary.

2. Either the second or third paragraphs on the ground 
that same are embarrassing.

3. The whole statement of claim as embarrassing and 
tending to prejudice the fair trial of the action, or that 
plaintiff should be ordered to amend the same so as to shew 
with certainty the amount claimed by the plaintiff both for 
piincipal and interest.

It was contended on behalf of the defendant that this 
being an action upon the covenant in the mortgage, plain­
tiff should allege only such facts as will entitle him to re­
cover under the covenant, that unnecessary facts are set 
up. namely, claims for two different sums arc shewn, and only 
one of them is sued for.

I cannot bring myself to the conclusion that this plead­
ing contains unnecessary matter or that it is embarrassing. 
Assuming that the action is upon the covenant in the mort­
gage, I must take it for granted that its effect is properly 
stated in the pleading.

It is stated to be a covenant to pay the mortgage monev 
and interest, and to observe the provisoes therein con­
tained. A question that naturally arises is what is the 
mortgage money. Upon the happening of a certain event 
it is to be $2,000 and interest, otherwise it is to be 
$i,871.27.

These are among the provisions in the mortgage which 
the defendant covenants to observe. If the plaintiff claims 
a larger sum it does not appear to me to be out of place for 
him to allege facts to shew that it and not the smaller sum 
is the mortgage money. In fact, I doubt whether it is not

Judgment. 

Scott, J.
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Judgment, necessary that he should do so, but, if not necessary, he is 
Scott. J. merely anticipating a defence by the defendant that the 

smaller sum is the mortgage money, and his taking that 
course would not necessarily render the pleadings embar­
rassing.

I cannot see that there is any uncertainty as to the 
amount claimed by the plaintiff for principal and interest. 
As I interpret the claim, it is one for $4,871.27, with interest 
as stated, compounded yearly on 31st December in each 
year up to the time of this action. Whether he is entitled 
so to claim is a question that does not arise on this appli­
cation.

Application dismissed with costs to the plaintiff in any 
event on final taxation.

Reporter :
Clias. A. Stuart, Advocate, Calgary.

CARTE v. DENNIS.

Copyright—Sole right of dramatic representation—Infringement—Imperial 
Arts—Evidence—Examination for discovery—Admissibility thereof as 
evidence against co-defendants.

Sec. 10 of the Imperial Copyright Act, 1842 (5 & 0 Vic. c. 45), pro­
vides that the defendant in pleading shall give to the plaintiff a 
notice in writing of any objections on which he means to rely on 
the trial of the action. Sec. 20 allows the pleading of the general 
issue.

Held (Richardson, J.), that s. 10 is complied with if the objections 
intended to be relied on are taken in the statement of defence. 
Dicks v. Yates1 followed.

Where, under rule 201 of the Judicature Ordinance, 1898, a party 
to the action has been orally examined before trial, Rule 224, 
which allows any party to use in evidence any part of the ex­
amination so taken of the opposite parties, does not limit the effect 
of such evidence, or provide that it may only be put in ns against 
the party examined, and, therefore, any part of such examination 
is admissible as evidence against opposite parties other than the 
one actually examined, provided they had an opportunity to cross- 
examine the party actually examined.

*60 L. J. Ch. 809: 18 Ch. D. 76; 44 L. T. 660.
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At the trial of an action against the officers and members of the 

committee of management of an unincorporated society for in­
fringement of plaintiff’s sole right of dramatic representation of 
an opera, plaintiff put in as evidence parts of the examination for 
discovery of 13., one of the defendants, the secretary-treasurer of 
the society. All the defendants were represented by the same 
advocate, who had attended such examination on behalf of all the 
defendants and cross-examined the witness.

Held, that the testimony given on such examination was admissible 
as evidence against all the defendants as well as against B. 
himself.

Plaintiff proved that the opera in question, and an assignment to 
him of the sole right of dramatic representation thereof, had been 
duly in gistered at Stationers’ Hall. On said examination B. 
testified that he knew the opera in question, and that the per­
formances complained of were meant to be performances of this 
opera. He also identified one of the programmes used on the 
occasions in question, and what he thought to be a poster adver­
tising the performances. Both programme and poster designated 
the opera by its registered name, and specified the author and 
composer thereof. L. also testified at the trial that he knew 
the opera in question, which he had seen and heard performed 
many times; that he had been present at one of the performances 
complained of, and that what had been performed on such occa­
sion was the opera in question.

Held, that this was sufficient proof of the identity of what was per­
formed by defendants with the opera in question, and consequently 
of the infringement.

Per Wktmore, J.- Objection to secondary evidence of the contents 
of a written document must be distinctly stated' when it is offered, 
ami if not objected to it is received, and is entitled to its proper 
w< iglit, and the weight to be attached to it will depend upon the 
circumstances of each case.

Each programme of an entertainment is an original document, not a 
mere copy.

Per McGuire, J.—-The rule excluding oral testimony of a witness of 
the contents of a written document which he had read was not 
applicable to the present case. What was sought to be proved 
was not the contents of any book or document, but the resemblance 
or identity of two performances, partly verbal, partly musical, 
and partly made up of dramatidl action, gesture and facial ex­
pression.

Sufficiency an*, admissibility of evidence of resemblance or identity 
of the performance or of copy with original discussed.

Judgment of Richardson, J., reversed.
[Richardson, J., October 29th, 1900.

[Court en bane.. March 7th, 1901.

The action was fried before Richardson. J., June 22nd, 
Sfhh and 28th, 1900.

Fard Jones, for plaintiff.

T. C. Johnstone, for defendants.

Statement.
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The pleadings and evidence are sufficiently set fortli in 
the judgment. No evidence was adduced on behalf of tlie- 
defendants.

[October 29th, 1900.]

Kichardson, J.—By the plaintiff’s claim he asserts:—

1. He is the assignee of a copyright in a musical com­
position or comic opera, “ The Pirates of Penzance,” re­
gistered 18th August, 1880.

2. Defendants on 27th and 28th December, 1899. in­
fringed plaintiff’s copyright by representing or causing to- 
be represented (without plaintiff’s consent) the said musical 
composition at a place of dramatic entertainment, that is, 
the Town Hall, Regina.

Damages claimed, $200.
Injunction and costs.

Defence.
1. That plaintiff is not assignee of the alleged copyright.
2. The said musical composition was not copyrighted.
3. Defendants did not nor did any of them infringe tho 

said copyright by representing or causing to be represented 
as alleged.

4. Plaintiff’s claim discloses no cause of action.

At the hearing Mr. Jones appeared for plaintiff and Mr. 
Johnstone for defendants.

Before submitting any testimony the plaintiff’s counsel 
drew attention to the fact that no notice had been given 
by the defendants under the Copyright Act, 1842, 5 & 0 
Vic. (Imp.) c. 45, s. Hi, and consequently the plaintiff’s 
title to the copyright was admitted.

When this Act was passed an entirely different system 
of pleading Mas in use from that brought into operation 
by the Judicature Act, 1873, practically followed in this 
Court. By section 20 of that Act, 5 & 0 Vic. c. 45, the gen­
eral issue was pleadable, under which a defendant could
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give special matter in evidence. The importance of giving Judgment 
notice of objection a defendant intended to rely upon at Riohardwn.J. 
the trial is obvious, as otherwise the plaintiff would ba 
ignorant of what might be set up on the trial and be takeà 
by surprise. Since 1873, when, as in this ease, the facts 
on which the defence is based are set out in the pleadings 
it has been held (Dicks v. Yates,1 in appeal, and I follow 
this), that the notice called for by section l(i is suffi­
ciently given if the facts intended to be relied upon are 
stated in the pleadings.

By them the defendants simply traverse the facts on 
which plaintiff asserts his right of action, and before he 
can recover in his action the plaintiff is required to pro/e 
them.

Towards proving them:
1. The plaintiff put in exhibit “A,” a certificate pur­

porting to be signed by the registering officer appointed 
by the Stationers’ Company under Imperial Act 5 & G Vi?, 
c. 45, shewing that on August 18th, 1880, William 
Schwenck Gilbert and Arthur Seymour Sullivan, alleging 
themselves to he proprietors of the sole liberty of representa­
tion or performance of a dramatic or musical composition 
entitled, “The Pirates of Penzance,” the time and place of 
first representation or performance being the Bijou Thea­
tre, Brighton, Devon, 30th December, 1879, of which they,
Gilbert and Sullivan, were the author or composer, obtained 
an entry thereof in the ^ook of Registry of Copyrights and 
Assignments kept at the Hall of the Stationers’ Company 
pursuant to the Act above named.

2. The plaintiff followed exhibit “A” by putting in ex­
hibit “ B,” a certificate of the same officer showing that 
on 18th December, 1893, the same Gilbert and Sullivan 
assigned to the present plaintiff the sole liberty of represen­
tation or performance of the dramatic piece or musical 
composition described in exhibit “A” for Great Britain and 
Ireland (outside the four-mile radius of London), Canada.
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Judgment Australia, and all British colonies and possessions, also for 
Richardnon,.!. the continent of Europe (in the English language).

These two exhibits “A” and “ B ” established, section 
11 (their authenticity not having been questioned), the pro­
prietorship and the assignment of the dramatic piece or 
musical composition as therein expressed, with the time and 
place of its first representation or performance, so far as 
the right of representation or performance of the same 
extends within the limit named, in the plaintiff as assignee 
of the composers.

The examination before the clerk of one of the defend­
ants, Briggs, for discovery was put in, in which he stated that 
he knew a comic opera called “ The Pirates of Penzance,” 
and had heard what was so called ; that the comic opera he 
knew and had seen is practically the same; that he last heard 
it performed on 27th and 28th December, 1809, in the Town 
TTnll. Regina ; that admission to these performances was by 
tickets sold to such of the public as chose to purchase them, 
of which numbers availed themselves and did attend; that 
the performance was got up and made by the Regina Musical 
Society, an unincorporated society of which all of the defend­
ants were members, and of whom all except the defendants 
ITaultain. Hogg, Goggin, F raser and Pocklington took part 
in the performance.

With the exhibits put in on this examination, identi­
fied by Briggs, is a public advertisement or poster, giving 
public notice that the Regina Musical Society intended to 
perform “ Gilbert and Sullivan’s opera. The Pirates of 
Penzance.” at the place and on the dates I have referre 1 
to, to which the public would be admitted on paid-for 
tickets.

Briggs further stated that at a meeting of members of 
the society held in September, 1899, at which defendants 
Dennis, Goggin, Brown, Pocklington and Napier were present, 
it was agreed upon to produce and entertain the public with 
the opera named ; that early in November a notice was received 
demanding payment of license fees to plaintiff as a condition
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for allowing the proposed performance, it being protected by Judgment, 
copyright, and that as some members of the society had Richardson,J. 
learned that in other places, which he named, the same 
opera had been performed without license fees being paid, 
no notice beyond acknowledging its receipt, was given to 
that letter. Mr. Briggs produced vouchers and accounts 
showing receipts and expenses in connection with the per­
formance, and further stated that no permission was ever 
asked or obtained from any person so far as he knew for the 
production of the opera, nor did he know of his own knowledge 
whether or not the opera of “The Pirates of Penzance” is 
or ever was copyright; that the scores of the opera the 
society produced were obtained from New York before its 
production, and returned after, they being only hired for 
the occasion.

Mr. LeJeunc was called as a witness. He was preseat 
at the public performance of 28th December, 1899, and pur­
chased and paid for a ticket which admitted him. ITc iden­
tified defendant Poeklington as one who took part in the 
performance and several of the others named by Briggs.
He, about twenty years ago in England, saw and heard an 
opera which had been publicly advertised to be performed, 
as stated in the advertisement, by one of the D’Oyly Carte 
Companies as “The Pirates of Penzance,” and what lie 
heard produced 28th December, 1899, was the same he had 
heard in England twenty years ago.

By the production of exhibits “A” and “B” the plain­
tiff's right to bring his action is established. Then, by his 
claim, the plaintiff charges the defendants with having 
given representation in public of the opera “The Pirates 
of Penzance,” of which lie holds the copyright as assignee 
of the author, without his permission.

The defence set up in the action, that is, the defendants 
did not, nor did any of them, infringe said copyright by 
representing, or causing to be represented, the said compo­
sition at a place of public entertainment known as the Town 
Hall in the town of Bcgina, raises the question whether
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Judgment, or not tlie representation proved to have been made in- 
Kichard»on,.l. fringed the riglits of the plaintiff secured to him hy the 

registration at Stationers’ Hall, and upon the plaintiff de­
volves the onus of establishing:

(1) The original composition to which the certificate of 
registry relates.

(2) That what was. performed on the occasions, or either 
of them, at the dates named, was practically the same as 
contained in the original composition, in order to convin v 
the Court ot7 the identity of the production in Regina with 
the original composition alleged. The original composi­
tion itself, which would be the best legal evidence of its 
contents, was not produced, nor was its non-pro: I notion 
accounted for in order to admit secondary evidence of its 
contents.

LvJeunc’s statement that twenty years ago lie heard 
in England a company advertised as D’Oyly Carte’s, who 
at best has only been the owner of the copyright seven 
year, perform what, according to his memory, was per­
formed under a like name or title in Regina, in my judg­
ment, falls far short of compl'ancc with the rule laid down 
in lioosej/ v. Davidson 2 and Lucas v. Williams * and is in­
sufficient to raise the presumption of identity on which the 
plaintiff’s case depends.

As I had already on an interlocutory application decided 
that the plaintiff’s statement of claim was sufficient in 
point of law, reference to clause 4 of the defence is not now 
necessary.

The plaintiff appealed. The appeal was heard Decern 
her 3rd and 5th. 1900.

Ford Jones, for appellant :—Though the term “ copy­
right ” is often used to designate the right • in question 
(Cunningham & Mattinson’s Precedents of Pleading, 2nd 
ed., 240; Ruling Cases, Vol. 9, 808 ; Encyclopaedia of Laws

*13 Q. It. 2.*»7: is L. J. Q. It. 174; 13 Jur. fi78. HU L. J. Q. It. «»; 
<1802)2 Q. it. 113; fill L. T. 70fi.
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of England, Vol. 3, 308) it is so used incorrectly. Thu Argument, 
‘•sole right of dramatic representation” is distinct from 
“copyright ” proper—Chappell v. Boose y.4 Clark v. Bishop.*
Copyright is strictly protected by the Courts: 1 Valter v. 
jj(ine,a Marne v. Seehohm.1 The remedy is conferred by 3 
X I Win. IV., e. 15, and 4 & 5 Vic. c. 45. Wall v. Taylor.“

The performance complained of need not be in a public 
place, nor for profit: Duck v. Bales,0 Bussell v. Smith.10 No 
guilty knowledge is necessary: Lee v. Simpson.11

Plaintiff’s evidence at trial was not secondary. There 
is no original composition which could have been produced.
Registry of copyright of a drama and of the sole right « i! 
representation thereof is effected by making an entry in 
the register at Stationers’ Hall only (5 & <> Vic. c. 45, s. 201, 
and a copy is not deposited anywhere, as is the case with 
books, etc. (5 & 0 Vie. c. 45, ss. 6, 8 and 9.) The evidence 
was at least sufficient to make out a prima facie case. Le- 
deune’s evidence was not secondary — Lucas v. Williams.3 
Laras v. Williams:| is an authority strongly in favour of the 
appellant.

T. ('. Johnstone and Horace Harvey, for respondents:—
Tower having been conferred upon the Federal Govern- 
ment by section 91 of the B. N. A. Act to legislate as to 
copyright, and that Government having passed “ The Copy­
right Act,” the Imperial Acts no longer apply. There was 
no sullicient evidence of infringement: Boosey v. Davidson/
JjUcas v. Williams.3 Plaintiff complains of infringement of 
copyright, but the evidence goes only to show infringement 
of the sole right of representation. The trial Judge’s find-

*51 L. J. Ch. 023; 21 C. D. 232 40 L. T. 854; 30 W. It. 733. “25 
!.. T. '.ms. ut» L. J. Ch. t.VV; |1V00) A. <\ 33V; 8» L. T. 28V; 4U W.
It. VO. ’07 L. J. Cii. lit*); 3U Ch. D. 73; 08 L. T. 028; 30 XV. It. 080.
02 L..I. (J. It. 008: II (j. It. If. 102; 31 W. It. 712. ufflrmiiig 51 
L. .1. Q. B. 047; V Q. B. D. 727; 47 L. T. 47; 30 W. It. V48; 40 
.1. I\ Oil). M3 L. J. Q. It. 338; 13 (J. It. 1>. 843; fit* U T. 778; 32 
W. It. 813; 48 J. p. 001. ”12 Q. It. 217: 17 L. J. Q. B. 225; 12
•1er. 723. >«3 C. B. 871; 4 1). & L. 000; 10 L. J. C. P. 105; 11
Jar. 127.
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ings arc findings of fact, ami should not be disturbed. 
There is no evidence connecting the programme and poster 
with the defendants. The evidence of Briggs given on his 
examination for discovery is an admission, and as such can 
be used against himself only: Meyers v. Montriou,™ Salt- 
mardi v. Hardy.™

Ford Jones, in reply:—The Imperial Acts are still in 
force in Canada: Smiles v. Bcltord,14 Routledge v. Lowe,™ 
Anglo-Canadian v. Suckling. 0 The trial Judge made no 
findings of fact, but even if so, the Court will not hesitate 
to overrule such findings if the Court would not, on 
the evidence, have come to the same conclusion: Coghlan v. 
Cumberland,17 Colonial v. Massey.™ Briggs’ examination 
is available to plaintiff as evidence at trial: J. 0. r. 224. 
The exhibits form part of the examination: In re Hindi- 
liffe,™ Hands v. Upper Canada Furniture Co.20 Briggs’ 
evidence t an lx- used against all the defendants, they being 
connected together as the officers and committee of an un­
incorporated society, and being all represented by the one 
advocate, who, on behalf of all, attended the examination 
and cross-examined Briggs: Allan v. Allan tC Bell.21 Meyers 
v. MontriouM and Saltmarsli v. Hardy 3 refer to admissions 
contained in pleadings. Having established his legal right 
and its invasion, plaintiff is entitled to an injunction and 
damages as of course: Fullwood v. Full wood,22 Cooper v. 
11 hill in glia m,23 Shelter v. City of London Fl. L. Co.,2* Ager 
v. P. <f- 0. Sleam Nav. Co.2* Warne v. Scebohm.1 Plaintiff 
paid to defendants’ advocate their taxed costs in the Court

,=9 Bvav. r.21. "42 L. J. ('ll. 422. "2.% Grant .190; 1 O. A. It. 4.1(1. 
1 37 !.. J. Cli. 4.14: L. It. .1 H. L.100; 18 !.. T. 874: 10 W. It. 1081. 
”17 O. II. 239. ”07 L. .1. Ch.4<L; (18H8) 1 < li. 704; 78 L. T. .140. 
vll.1 !.. J. Q. It. 100; ('18iMli 1 Q. It. 38; 73 L. T. 497; 41 W. It.
212; 12 T1..... Rep. .17. “64 L. .1. Ch. 76; (1896) 1 Oh. 117: 12 It.
33; 71 L. T. .132; 43 XV. It. 82. -12 P. It. 292. "(1894) P. 248; (13 
!.. J. P. 120; 70 L. T. 783; 42W. It. .119; <1 It. .197; 10 Times Itep. 
166. - IT !.. .1. ('ll. 119; 9 ('ll. I). 170; 38 L. T. 380; 26 XV. R. 186. 

”49 I,. J. Cli. 712: 1.1 Hi. P. .101; 43 L. T. 16; 28 W. It. 720. 
"(14 L. J. Cli. 210; (1891) 1 Ch. 287; 12 It. 112; 72 L. T. 34; 43 W. 
It. 238. .13 L. .1. Ch. 689; 2(1 Ch. 1>. (137; 60 L. T. 477; 33 W.
R. 110.



l’Ain K V. DENNIS. 31)V 1

below. This amount should be refunded by defendants to Argument, 
plaintiff.

[March 7lh, 1901.]

Wetmore, J.—Tliis was an action for infringing the 
plaint ill’s rights as assignee of the copyright in a musical 
composition or comic opera called “ The Pirates of Pen­
zance,” by representing or causing the same to be repre­
sented without his consent at a place of dramatic entertain­
ment known as the Town Hall in Regina. The plaintiff 
claims damages and an injunction restraining the defend­
ants from representing or causing to be represented with- • 
out his consent the said musical composition or comic opera 
during the term of the copyright. The right infringed was 
really the sole right of representation or performance of the 
piece or composition. In the shape the case was presented 
to this Court nothing, however, turns upon that fact. A 
question of law was raised by the fourth paragraph of the 
statement of defence. It does not appear from the appeal 
book to have been urged before the learned trial Judge, and 
it was not urged before this Court on appeal. I assume, 
therefore, that it was abandoned. Probably the défendants* 
counsel was satisfied that it could not be successfully put 
forward.

The learned trial Judge in effect found that the pro­
prietorship of the sole right of representation in Canada 
of a dramatic piece called “ The Pirates of Penzance ” was 
vested in the plaintiff. This finding was not questioned 
by any of the parties to this action. The learned Judge, 
however, found that the evidence failed to establish that the 
composition or comic opera in question performed at Regina 
was identical with the original the right to represent which 
was registered in the book of the Stationers’ Company, and 
he, therefore, gave judgment for the defendants. From 
this judgment the plaintiff appealed.

It was urged on behalf of the defendants that, assuming 
that all the evidence offered on the part of the plaintiff and re­
ceived by the trial Judge was properly received, the finding was
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.îudgim nt. correct. And it was also urged that a portion of the evidence, 
Wet nu in-, .1. namely, the examination of Briggs, one of the defendants, was 

improperly received, and that in the absence of such testimony 
there was no evidence to establish the identity of the piece 
performed at Regina with that registered. I will first deal 
with the question of the admissibility of this testimony.

The defendants’ factum alleges that the evidence of Briggs 
was put in subject to objection. The plaintiff’s counsel at 
the argument stated that no objection was taken to the re- 
cept'on of it. I can find nothing in the appeal book which 
shows that the reception of this testimony was objected to.

* 1 made enquiry of the trial Judge whether any and what 
objections were taken to its admissibility, and he informs 
me that when tin* evidence was tendered counsel for 
the defendants raised the objection that the exhibits re­
ferred to by Briggs in his examination were not properly 
before the Court, because there was no notice to produce 
them, and stated that when Briggs was examined before 
the clerk lie had objected to their production, but his ob­
jection was overruled, and he renewed the objection before 
the Judge. It does not appear that any other objection was 
then taken to the admissibility of this evidence. There 
was nothing in this objection. In the first place the min­
utes of the examination before the clerk do not disclose 
that the defendants’ counsel took any such objection except 
as to one question respecting the contents of certain cor­
respondence between Briggs and one Tams. Briggs an­
swered that question subject to the objection, but the an­
swer was entirely immaterial and doe* not affect the matters 
in issue. So far as certain documents were concerned, 
counsel for the defendants refused to produce them for 
reasons stated by him, and the Clerk ruled with him. I 
think possibly the plaintiff had more reason to complain 
of that ruling than the defendants had. So far as the 
clerk’s minutes of the examination show the exhibits actu­
ally put in at Briggs’ examination were put in without any 
objection whatever. But apart from this there was nothing
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in the objection. The only object of a notice to produce Judgment, 
is to enable the party giving it to put in secondary evidence Wetnmre, J. 
of the contents of a writing if the original, being in the 
possession of a party to the suit to whom the notice is given, 
is not produced. If the party chooses to produce the 
original without notice, or if the person desiring to put in 
the original gets possession of it and puts it in, it is no 
objection that a notice to produce was not given. The 
exhibits in question were not copies, they were originals, 
so 1 gather from the clerk’s minutes and the examination.

After Briggs’ examination was put in, and during the 
argument of the case upon its merits, a question was raised as 
to the effect of that testimony, and that was that it was 
only admissible as against Briggs, and did not affect the 
other defendants. That question was also raised on appeal, 
ami it, in my opinion, requires careful consideration. The 
examination of Briggs was taken under Buie 201 of The 
Judicature Ordinance, and was offered in evidence and 
received under Buie 224. There can be no doubt that this 
testimony was admissible as against the defendant Briggs, 
and I am of opinion that under the rule it was admissible 
against the other defendants, or, in other words, that it 
was testimony in respect to the wdtole case. The defendant 
Haultain was president. Brown vice-president, Briggs sec­
retary-treasurer, Dennis conductor and manager, and the 
other defendants members of the committee of management 
of an unincorporated society known as The Begina Musical 
Society, which it is alleged infringed the plaintiff's right to 
represent the piece in question. The object of Buie 201 is 
for discovery, to obtain from a party to the suit opposed in 
interest to the examining party evidence, not merely as 
against the party examined, but for the purpose of the 
case, and Buie 224, which allows the evidence to be put in, 
does not limit the effect of such testimony or provide that 
it may only be put in as against the party examined. Why 
should it be necessary to recall the party examined and 
reswear him, and go all over the ground again? Allan v.
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Judgment. Allan21 was cited on behalf of the plaintiff. It seems to
Wetmore, J. me that it is only important, in so far as the question in­

volved in this case is concerned, in that it establishes that it 
is not open to the defendants to object to the testimony on 
the ground that there was no opportunity to cross-examine 
Briggs on behalf of the other defendants, because Mr. John­
stone appeared at the examination for all the defendants, 
and was at liberty to cross-examine the witness if he wished 
to do so. 1 am not prepared to state what the consequences 
might have been as to the admissibility of this testimony 
as against the other defendants if counsel for such defen­
dants had not had an opportunity of cross-examining Briggs. 
Saltmarsh v. Hardy 13 was cited for the defendants. That 
was a suit by a wife against the trustee in bankruptcy of her 
husband to establish her equity to a settlement. The hus­
band was a party defendant, and tiled an answer, in which 
he admitted a certain statement in the plaintiff’s bill. The 
plaintiff asked to put this admission in as against all the 
defendants, and counsel for the trustee in bankruptcy 
objected that it was not evidence against his client. The 
Lord Chancellor at first was disposed to overrule the objec­
tion. but eventually allowed it. He evidently allowed it 
on the ground that, being an admission, it was only evidence 
against the party making it, and, moreover, that a party 
to a suit making an admission in his answer, in the manner 
the husband had, does not bind himself to the truth of it. 
He merely submits to have it considered true as against him­
self for the purpose of the suit. It must be remembered 
that the testimony of Briggs is not merely an admission by 
Briggs, it is sworn testimony by him of facts within his 
knowledge.

Having reached the conclusion that Briggs’ examination 
wras admissible, as well against all the defendants as against 
himself, I am of opinion that the plaintiff establishes a fair 
prima facie case against at least some of the defendants, 
and that the judgment of the trial Judge ought to be re­
versed.
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The evidence established that the sole liberty u£ re- Judgment, 

presentation or performance of “ The Pirates of Pen- Wotmore, J. 
zanee,” a dramatic piece or musical composition, of which 
William Schwenck Gilbert and Arthur Seymour Sullivan 
wore the author and composer, was registered at Stationers’
Hall in favour of the author and composer on the 18tii 
August, 1880, and that an assignment of such sole right 
to the plaintiff was registered there on the 18th December,
1893. These facts were found by the trial Judge and were 
not disputed at the hearing of the appeal. Briggs testified 
in substance that he knew an opera called “ The Pirates of 
Penzance,” and that he had heard an opera called “ The 
Pirates of Penzance ” at the town hall in Regina on 27th 
and 28th December, 1899, which was intended to be the 
same as the opera which he knew called “ The Pirates of 
Penzancealthough it was not identically the same, and 
that this opera was so produced at the town hall by the 
Regina Musical Society. These productions were the infringe­
ment comp’ained of. Briggs also produced a programme 
which he testified was a copy of the programme of the per­
formance given by such society on the occasions referred 
to, and that programme stated on its face that the pro­
gramme was of “ Hilbert and Sullivan's Opera, The Pirates of 
Penzance.” I may remark that Briggs testified that this 
was “a copy of the programme.” I do not understand him 
to have meant that it was a copy of an original document.
We all know that a number of programmes of such perform­
ances are printed for the use of the people going to the 
performance, and circulated among them, and I understand 
Mr. Briggs to mean that the document put in evidence was 
a copy of one of those programmes, and therefore it was 
not secondary evidence. I mention this in view of what I 
have hereinbefore held as to the admissibility of the tes­
timony. Returning to the effect of the testimony, we have 
the fact established that the society caused to be published 
programmes stating that the opera they were performing was 
Gilbert and Sullivan’s Pirates of Penzance. Briggs also 
produced a poster, which he stated he thought was a poster
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.imigiiK-nt. advertising llic performance. He did not remember having
w.-tumr*, .1. seen them: he had nothing to do with the advertising, but 

lit* knew from the accounts that the performance in question 
was advertised, and this poster was put in evidence. Now, 
all this evidence as to the poster was received without any 
valid objection. The only objection raised, as I have stated, 
was that no notice to produce had been given. It was not 
necessary to give a notice to produce in order to enable 
testimony of that character to he given or put in. I can 
conceive of a most serious objection to the reception of this 
poster, but it was not raised before the trial Judge or on 
this appeal. And I am very strongly of opinion that an 
objection to the reception of testimony cannot be raised 
after the case is closed. So we have this poster in evidence. 
It refers to the performances in question, and states that 
“The Begina Musical Society” will perform (< Gilbert ami 
Sullivan’s opera. The Pirates of Penzance.” We ought 
to assume that the opera which the society advertised they 
would perform was the one they actually did perform. In 
fact, 1 think the evidence establishes that, apart from any 
assumption. I have referred to the testimony of ami 
respecting the poster. That testimony might be struck 
out and the strength of the plaintiff’s case not impaired, 
because the evidence of and respecting the programme 
would remain with all the inferences to be drawn therefrom. 
Lucas v. Williams/1 was an action for the infringement of 
copyright in a painting by Marcus Stone. The original 
picture was not produced in evidence. The alleged infringe­
ment was a sale of a photograph of a picture, and at the 
time of the sale a card was attached to the photograph 
with the words “ Painted by Marcus Stone, It. A.” upon it. 
The Court held that there was evidence in that case for 
the jury, that the picture which the defendant sold was a 
copy of the original picture, in respect of which the plain­
tiff had copyright, and the verdict was sustained. The 
judgment did not altogether turn upon the fact that the 
photograph had this card attached to it. In fact, the espe­
cial weight was given to other testimony which was given,
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but Lord Kshvr. M.R., in delivering his judgment, stated Judgment, 
(see p. 1 IT):—“There was more proof in the present case, Wetmcre, J. 
because on one of the pictures sold by the defendants were 
the words, t Painted by Marcus Stone, R. A.,’ which is some 
evidence of an admission by the defendants that the picture 
which they sold was a copy of the picture painted by that 
aitist.” So, in my opinion, going a step further than Lord 
Esher, the announcement made by the society in their pro­
grammes that the play they put on was Gilbert and Sulli­
van’s opera The Pirates of Penzance, afforded, with the 
other testimony in the case hereinbefore and hereinafter 
referred to, strong prima facie evidence that it was the 
piece or composition of which William Schwcnkc Gilbert and 
Arthur Seymour Sullivan were the author and composer.
Then there was the evidence of Henry Le Jeune, who swore 
that he knew the opera “ The Pirates of Penzance,” of which 
W. S. Gilbert and A. Seymour Sullivan were the author and 
composer, that he had heard and seen performances of 
it several times, that the first time he heard and saw it it 
was advertised as by one of the plaintiff’s companies about 
twenty years before the trial, and that he heard and saw 
the same opera performed in Regina on 28th December,
1899. There was no objection whatever raised to the recep­
tion of this testimony, and counsel for the defendants 
declined to cross-examine the witness. The learned trial 
Judge commented on the fact that Le Jeune swore that 
twenty years before he had heard and seen the opera, as 
advertised by one of plaintiff’s companies, and that the 
plaintiff had only been owner of the right since December,
1893. Le Jeune swore to about twenty years before, and 
there was nothing improbable in it, for one of the plaintiff’s 
companies might have put on the piece by license of the 
author and composer, who then had the sole right of repre­
sentation, just as the defendants in this case might lawfully 
have performed it at Regina if they had complied with the 
request of the plaintiff’s advocates, and paid the royalty 
they demanded. The trial Judge found for the defendants, 
because he was of opinion that the evidence of identity fell
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Judgment. short of compliance with the rule laid down in lloosey v.
Wftmiw. .1. Davidson2 and Lucas v. Williams 3 above cited. 1 do not 

understand Jiooscy v. Davidson2 as laying down any rule 
as to what evidence is necessary to prove identity between 
the piece or composition registered and that by which its 
right of representation is alleged to be infringed. That 
case turned partly on the question of the admissibility of 
certain testimony, not upon the effect which that testimony 
would have had if it had been admitted. The action was 
brought for the infringement of the plaintiff’s copyright in 
musical pieces taken from Bellini’s opera of “ La Somnam- 
bula.” The infringement was by publishing the pieces. 
Bellini was an Italian, and the defendant called a witness 
who stated that the opera was represented at Milan about 
March, 1831. The witness was then asked whether he had 
seen printed copies of some of the airs in “ La Somnam­
bule,” in the shops at Milan prior to 10th June, 1831 ? This 
question was objected to at the trial and rejected on the 
ground that it amounted to parol evidence of the contents 
of a written document without accounting for the nonpro­
duction of the original. In other words, that the evidence 
offered was secondary evidence, and was not admissible for 
the reasons stated. This ruling was upheld by the Court 
of Queen’s Bench. The same witness testified that before 
the 10th June, 1831, he had heard persons in society sing 
parts of the opera in question at a piano with printed 
music before them as if performing therefrom. (I have 
extracted this from the judgment of Lord Denman, at p. 
ITT of the Law Jour. Rep. It is slightly different from 
what the reporter alleges that the testimony was. I assume 
that Ijord Denman’s statement would most likely be cor­
rect.) It does not appear from the report in the I jaw Jour- 

* nal that the admission of this evidence was objected to. 
The defendant was endeavouring to show that there was a 
publication not merely a representation of the opera in ques­
tion prior to 10th June, 1831, the date of entry at Station­
er’s Hall. The trial Judge ruled that there was no evi­
dence of such publication. According to the judgment
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referred to, “ the evidence in question was adduced to show 
that the printed paper lying before the musical performer 
had been purchased in the usual way, . . . and also 
that its contents were the same as those of the work regis­
tered by the plaintiff.” The Court held that for the then 
argument it might be assumed that the printed paper lying 
before the musical performer had been purchased in the 
usual way, hut that “ the printed paper itself is the legal 
evidence of its contents, and that the plaintiff had a right 
to object that there was no legal evidence of its contents 
unless it was produced or accounted for.” It will be borne 
in mind that the witness in that case did not inspect the 
printed paper that was before the performer. His testi­
mony was the same as if some person attempted to prove 
the contents of a written document, and that they were the 
same as another document, because he had heard a third 
person read from the document first mentioned. I can 
quite understand that evidence of that character, even if 
admitted without objection, would prove nothing. But, 
suppose the witness had gone further, and sworn that he 
inspected and read the printed paper, and that it was the 
opera in question, and that such evidence had been tendered 
and received without objection. Would it prove nothing?
I am of the opinion that it would amount to evidence of 
the contents of the paper so inspected and read by the 
witness. I do not understand the judgment in Boosey v. 
Davidson2 to intend to decide the contrary. If it did, I 
most respectfully beg leave to dissent from it in that respect. 
My understanding of this rule has always been that objec­
tion to secondary evidence of the contents of a written docu­
ment must be distinctly stated when it is offered, and if not 
objected to, it is received and is entitled to proper weight, 
and the weight to be attached to it will depend upon the 
circumstances of each case. I think that this is borne out 
by the text in Roscoe’s Nisi Prius Evidence (16 cd.) 7, and 
Williams v. Wilcox20 there cited. The rule laid down

A. & E. 314; 3 N. & P. 000; 7 L. J. Q. B. 229; 1 W. W. & 
II. 477.

.Iwigmvnt.

XVetmore, .1.
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Jiidgiiifiit. jn tlint east* ( L. J. 236) is a safe one, not only for 
Wetmorr.J. the reasons stated by the same learned Judge (Denman, 

C.J.), but because it is quite possible if the objection is 
raised the party offering the testimony may be able to ac­
count for the non-production of the original. In Lucas v. 
Williams3 the evidence in question there was objected to 
when tendered. The evidence was received, and at the 
argument it was urged that the evidence ought not to have 
been received, because it was secondary evidence, but the 
court held that it was properly received, because it was ori­
ginal evidence. While 1 am not prepared to hold that the 
testimony of Briggs or Le Jeune is of the same character 
as that in Lucas v. Williams* 1 am inclined to think that 
the trend of that case is more favourable to the plaintiff 
than to the defendants in the case now under consideration. 
It is certainly in favour of the plaintiff in that it establishes 
that it is not necessary in every case to produce the original 
of the book, piece, composition, or picture the copyright or 
sole right of representation of which is registered at Sta­
tioner’s Hall, (living the weight to the evidence of Messrs. 
Briggs and Le Jeune to which it is entitled, it having been 
received without objection, and to the exhibits produced 
by Mr. Briggs, to which I have already referred, I have 
come to the conclusion that the opera performed at Kegina 
was the piece or composition of which the plaintiff had the 
sole right of representation. That the Regina Town Hall was 
a‘‘place of dramatic entertainment ” within the statute is 
beyond question. Tickets for admission of the public were 
sold. The hall was, therefore, used for the public repre­
sentation for profit of the opera, and comes within the deci­
sion in llussell v. Smith.'0

The next question which arises is how many and which 
of the defendants are liable. The evidence establishes that 
the performance complained of was produced and put on 
by The Regina Musical Society, before referred to. There 
can be no doubt as to the liability of the defendants Dennis, 
Broun, Briggs, Hamilton, Martin, Nap:er, Balfour, and 
Pocklington. That is, assuming there was any liability by
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any person, because they took an actual part in the per­
formance, and this was practically conceded by the defen­
dants’ counsel. 1 am of opinion that there is also evidence 
to fix the liability of the defendant Goggin. While it is 
true that there is no evidence to establish that he took an 
actual part in the performance, the evidence of Briggs estab­
lishes that Mr. Goggin was a member of the executive com­
mittee of the society, or committee of management; that a 
meeting of such committee was held, at which he and others 
were present, when it was decided that the society should 
take up “The Pirates of Penzance;” that the productions 
in question were the result of that decision, and that all 
who were present agreed to the proposition. Then, at a 
meeting on 29th September, 1899, Mr. Goggin was present 
and seconded a resolution: “ That the secretary be in­
structed to write to Tams, of New York, regarding “ rent of 
orchestral and vocal scores.” This resolution was carried, 
and Briggs swore that that resolution referred to renting 
orchestral and vocal scores of the opera in question for the 
performance thereof in December (the time when the per­
formances complained of were had). Then, as appears by 
the minutes, Mr. Goggin seconded a resolution “That 
Messrs. Pock ling ton, Balfour, and Hamilton be a stage 
committee.” This was also carried, and evidently has re­
ference to the same performances. This sufficiently fixes 
Mr. Goggin with taking an active part in procuring the 
representation to be performed, and the plaintiff’s rights 
infringed. 1 am also of opinion that there was evidence 
sufficient to fix the liability on the defendant Hogg, although 
it is not so strong as that to which I have referred as fixing 
the liability on the defendant Goggin. Mr. Hogg was a 
member of the executive committee, and, while there is no 
evidence that he was present at the meeting of that com­
mittee which resolved to put the performance on the stage, 
he was present at a meeting of the committee on 15th No­
vember, and seconded a resolution “That Mr. Dennks be 
authorized to procure the necessary coats ‘for policemen 

T. L. R.—VOL. v. 4

J udgment. 

Wotmore, J.
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Judgment, and wigs/” This was carried, and Mr. Briggs swore that 
Wetmore, J. it referred to costumes to be used in the productions in 

question. That is, in my opinion, suilicient to fix his lia­
bility. 1 have some doubts whether there is suilicient evi­
dence to fix liability on the defendant Iiaultain. While it 
is true that he was president of the society, there is no 
evidence to show that he was present at any meeting which 
authorized the production or performance of the opera, or 
at which any action was taken or had respecting its produc­
tion or performance. In fact, the evidence is rather the 
other way, that he took no part in the performance or its 
production. It is true that he was present at a couple of 
rehearsals, and took part in the chorus thereat, but, as the 
other members of the court are of opinion that this is suffi­
cient to fix his liability, my doubts arc not sufficient to 
warrant my dissenting. I can discover no evidence what­
ever to fix liability on the defendant Fraser.

It is not necessary to support this action, for the plaintiff to 
prove registration under “The Copyright Act” (R.S. C. c. 62), 
the Imperial Act, 5 & 6 Viet. cap. 45, applies to Canada by 
express enactment. The Dominion Act has no provision 
relating to the right to dramatic representation, and, more­
over, the reasonings of the learned Judges in Smiles v. Bel- 
ford,1* appear to me as quite conclusive, so far as the ques­
tion is concerned. As to the question of damages and costs, 
I am of opinion that the Imperial Act, 51 & 52 Vic. c. 17, 
applies to this country, and that the damages should be 
for such an amount as this Court considers reasonable, and 
that the costs should be in the discretion of the Court.

The judgment of the trial Judge should be reversed, and 
judgment entered in the Court below against all the de­
fendants, except the defendant Fraser, for thirty-five dol­
lars ($35.00) damages and costs, and that the defendants, 
except Fraser, should be restrained by injunction order 
from representing or causing to be represented without the 
authority or consent of the plaintiff or of his assigns, the 
said musical composition or comic opera called “ The Pirates

—
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of Penzance ” during the term of the sole right of repre- Judgment.
scntnlion therein, and that the said defendants, except Wetmore.J.
Fraser, pay to the plaintiff his costs of this appeal. Under
the circumstances there will be no costs to the defendant
Fraser cither here or in the Court below. The costs paid
by or on behalf of the plaintiff to the defendants’ advocate
to uc repaid by the defendants.

McGuire, J.—The plaintiff appeals from the judgment 
of Mr. Justice Richardson, dismissing the plaintiff’s action 
brought to recover damages for infringement, by the de­
fendant, of what is described in the statement of claim as 
his copyright in the musical composition or comic opera 
called “ The Pirates of Penzance,” but which would be more 
accurately described as an infringement of his sole right 
of representation or performance of said opera, on the 27th 
and 28th of December, 1809, at Regina.

The plaintiff claims that he is the proprietor of the sole 
right of representation or performance of said dramatic 
piece or musical composition by virtue of an assignment 
by the authors, Messrs. Gilbert and Sullivan, that such 
right extends to Canada, and that the defendants infringed 
his said rights by representing and performing said opera 
at a place of dramatic entertainment at Regina on the dates 
mentioned without his license or consent. The defendants 
deny the assignment, that the said musical composition 
was copyrighted, and the alleged infringement, and ob­
ject that the statement of claim does not disclose any cause 
of action, because it does not show' where the alleged copy­
right was obtained or how it was assigned or that the assign­
ment was registered, or that the representation complained 
of was for profit. At the trial the plaintiff put in a certi­
fied copy of the entry in the book of registry of copyrights 
and assignments kept at the Hall of the Stationers’ Com­
pany pursuant to Act of Parliament, 5 & G Vic. (Imp.) c.
45, being the original entry by the authors, W. S. Gilbert 
and Arthur S. Sullivan, on August 18, 1880, of a “dramatic 
piece or musical composition,” the title of which was “ The
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Mc<iuire, J.
Pirates of Penznnee, or The Slave of Duty—Comic Opera,” 
and the first representation or performance of which was 
at. the “Bijou Theatre, Paignton, Devon, on 30th Decem­
ber. 1879 also a certified copy of an entry in said book 
on December 18th, 1893, of an assignment of the sole liberty 
of representation or performance of said opera, described 
as in the above entry, from said Gilbert and Sullivan to the 
plaintiff for, among other places, Canada. These copies 
had underwritten certificates duly signed and stamped bv 
Charles Hubert Bisington, describing himself as “Register­
ing Otlicer appointed by the Stationers’ Company,” pur­
suant to s. 11 of said Act, 5 & G Vic. c. 45. By said sec­
tion the said book of registry is required to be kept at said 
hall, and the officer appointed by said company is author­
ized to give a copy of any entry in said book certified and 
impressed with the stamp of said company, and it further 
makes such certified copy j trim a facie proof of the proprie­
torship or assignment of copyright or license as therein 
expressed, and in the case of dramatic pieces or musical 
compositions it shall be prima, facie proof of the right of 
representation or performance. The learned Judge in the 
judgment appealed from found that the production of the 
certified copies above mentioned established the plaintiff’s 
right, to bring his action for any unauthorized representa­
tion or performance of said opera, and nothing was shown 
in the argument before this Court to affect the correctness 
of such finding.

The learned Judge, however, dismissed the action on the 
sole ground that the evidence was not sufficient to establish the 
identity of the composition to which the certificates relate with 
the opera shown to have been performed by the defendants. 
The evidence before him on that point was that of Mr. Le­
jeune, given orally at the trial, lie swore that he knew the 
opera “ The Pirates of Penzance,” author and composer W. S. 
Gilbert and A. Seymour Sullivan — had heard and seen the 
performance several times. First time was about twenty years 
ago—when it was advertised as by one of the plaintiff’s
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companies—that lie last saw it performed on 28th Decern- Judgment, 
bur, 1899, in Hegina, and that the performance in Regina McGuire, J. 
was the same he had heard and seen twenty years ago, and 
he mentions that the defendant Dennis was the conductor of 
the representation, and that the defendants Brown, Briggs,
Hamilton, Napier, Balfour and Pocklington took part in 
the performance on 28th December, 1899. This witness 
was not cross-examined by the defendants’ advocate. The 
learned Judge took the view that this evidence “ falls far 
short of compliance with the rule laid down in Boosey v.
Davidson- and Lucas v. Williams,3 and is insullicient to raise 
the presumption of identity on which the plaintiff’s case 
depends.” In Boosey v. Davidson2 the evidence relied on 
was that of a man who asserted that some sixteen years 
before he had seen in Milan a printed copy of the music in 
question, which statement, if sufficient, ivould have de­
stroyed the plaintiff’s copyright on the ground of prior 
publication in a foreign country. It was pointed out in 
the judgment there that this evidence was an attempt to 
prove by oral evidence the contents of a document alleged 
to be in existence sixteen years before. In the present 
case there is no evidence offered as to the contents of 
any document or book. Mr. LeJeune says he heard 
and saw something performed and that that something 
was the comic opera named in the plaintiff’s statement of 
claim. The performance would be something appealing 
both to the eye and the car—to the ear by words sung or 
spoken and with orchestral accompaniment, to the eye by 
the scenery and costumes and by the dramatic action of the 
players. Some at least of this could not well be printed 
or written, and there is no evidence that what Mr. lie Jeune 
speaks of ever was so printed or written. He is not speak­
ing of the score or music from his recollection of seeing 
the same on paper, lie says he heard and saw this opera 
performed several times. Then he says he beard and saw 
the opera that was performed in Hegina Town Hall on 28th 
December last, and he says the opera so performed was the 
same as the opera lie had seen and heard on the previous
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Judgment. 

McGuire, J.
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occasions. Given, a witness with good memory, a trained 
far for music, a familiarity with that class of performance 
end a faculty for observation, the testimony of such a one 
n ight be much more satisfactory evidence than the at- 
t< mpted record on paper of so much of such a performance 
as is capable of being represented to the eye alone on paper. 
It seems to me that the rule rejecting the oral testimony 
cf a witness as to the contents of a document he had read 
does not apply here at all. What is sought to be proved 
in this case is not the contents of any bock or document, 
but the resemblance or identity of two performances, partly 
verbal, partly musical and partly made up of dramatic ac­
tion, gesture and facial expression. It is quite possible that 
the argument of the case before the learned trial Judge 
v.as less full than it was before this Court, and especially 
would more emphasis be laid by the counsel for the plain­
tiff, on the argument of this appeal, upon the point on which 
the judgment in the Court below was adverse to him. The 
learned Judge was possibly of opinion that by the copyright 
law in England a copy of the dramatic piece or musical com­
position was required to be delivered at the British Museum 
under section (î of ,r> & G V'ic. c. 45, or at the Stationers’ 
Company’s Hall, under section 8. These sections, however, 
speak only of books, and the opera in this case comes within 
not the definition of a “hook” but of a “dramatic piece.” 
By section 20 the “provisions hereinbefore enacted in re­
spect of the property of such copyright and of registering 
the same shall apply to the liberty of representing or per­
forming any dramatic piece or musical composition . . . 
except that the first representation or performance of any 
dramatic piece or musical composition shall be deemed 
equivalent ... to the first publication of any book.” 
The provisions as to “ property ” arc in section 3, and as 
tc “registering” in section 11. This latter section, it will 
be noted, does not make registration compulsory—“ a re­
gister wherein may be registered, etc.” It is section 24 
which makes registration necessary, but only in the case of 
copyright in books by making it a condition precedent to
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bringing an action for infringement. Section 20, it will be Judgment, 
remembered, speaks of “ provisions . . . hereinbefore99 McGuire, J.
which obviously does not include the provisions of section 
24. This latter section, however, expressly (though pos­
sibly with superfluous caution) provides that nothing herein 
shall prejudice the remedies which the proprietor of the 
sole right of representing any dramatic piece shall have 
*• by virtue of 3 & 4 Wm. IV. c. 15, although no entry shall 
be made in the book of registry aforesaid.” There is, 
therefore, no statute requiring the delivery at the British 
Museum or elsewhere of a printed copy of a dramatic piece 
or musical composition. If there ever was, therefore, any­
thing which could be called an original (in print or manu­
script) of the “ Pirates of Penzance ” it was the manuscript 
scores furnished by Messrs. Gilbert and Sullivan respec­
tively. Will it be argued that such original must be pro­
duced on every trial for infringement of the proprietor’s 
rights? There is by statute no means provided whereby a 
certified copy of such original could be obtained. There 
are, it is true, the provisions in sections 8 and 13 qualified 
by section 20, that certain entries may be made in the book 
there mentioned, and that certified copies thereof shall be 
prima facie proof of the right of representation of dramatic 
or, musical pieces.

It comes, then, so far as Lejcune’s evidence is concerned, 
to a question of whether it is such as to be entitled to any 
appreciable weight, for—as there was no attempt to deny, by 
any evidence tendered for the defence, that the two per­
formances were identical with each other, and with the 
one referred to in the certificate from the Stationers’ Com­
pany—the plaintiff must succeed on the question of identity 
if LeJenue’s testimony is entitled to rank as at least prima 
facie evidence of the fact. I do not understand that the 
learned Judge at the trial rejected Mr. LeJeune’s evidence 
on the ground of being of no weight. He thought he was 
governed by the decision in Boosey v. Davidson2 and Lucas 
v. Williams.8 As already pointed out, I do not think the 
former case was parallel to this one, and as to Lucas v.
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Judgment. W iIlia ms,a it seems to me a fairly strong ease for the plain- 
McGuire, J. tiff, in that vase there was an original painting in existence, 

yet a witness was allowed to use an engraved.copy of it, and 
tf speak front memory of the picture, and to say that the 
photograph complained of as an infringement was a had 
photograph of the engraved copy of such original painting. 
In that case, it is true, one of the two things between which 
the plaintiffs sought to prove a sufficient resemblance to 
constitute an infringement was in Court, i.e., the infring­
ing photograph, but if it was allowable to speak from 
memory as to one of the two things compared—the painting 
itself—it is only carrying the principle one step further to 
allow the witness to speak from memory of the other sub­
ject of comparison. The Master of the Bolls, in fact, dis­
cusses this very proposition, but for an obvious reason, does 
net actually decide the point. He says: “Supposing that 
neither the alleged copy nor the original picture was pro­
duced. It is not necessary now to say. and I do not say 
that it would not be sufficient to call a witness who had 
seen both to say that they were exactly alike. ... I 
do not know that it is necessary to produce either the 
original picture or the alleged copy.”

Lopes, J., said: “1 am of opinion that in an action like 
this you may call a witness to prove the infringement by 
saying that he knows the original picture, and that the 
alleged copy is exactly like it. That is not secondary evi­
dence.” So far as the evidence of the witness is concerned, 
i; would seem immaterial whether or not he had the copy 
before him at the moment of expressing his belief in their 
similarity—its production could only be of advantage (if 
any) in enabling the jury to see it and compare it with the 
description given of the original. But that would, as 
pointed out in Lucas v. Williams* affect only the weight of 
the evidence.

It may be remarked that the language just cpioted 
from Lucas v. Williams,8 and particularly that of Lopes, 
J., is quite in point in this case. Ix>Jeunc is a witness called 
“to prove the infringement by saying that he knows the
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original, and that the allvgvfl infringing performance was 
exactly like it. That is not secondary evidence.”

As to the proof of identity between the performances 
LcJcunc saw twenty years ago and what is spoken of in 
the entries in the book of Stationers’ Hall, I think the 
identity of the rather peculiar name of the piece—of the 
authors—of there being two authors—and of the time of 
its performance and that by one of the plaintiff's companies— 
and that no two different pieces could be registered under 
the same name—all amount to sufficient to shift the onus 
to the defendants of showing want of identity.

But there was other evidence produced by the plaintiff, the 
examination on oath of the defendant Briggs, who says he was 
secretary of the society to which the defendants belonged, 
and who undertook the representation which constitutes 
the alleged infringement. Before further considering his 
evidence it is necessary to deal with the objection that 
Briggs’ evidence taken on examination and not at the trial, 
would bind only himself, and not his co-defen ' Buie 
224 of the Judicature Ordinance says : “ Any party may 
ni the trial of an action or issue . . . use in evidence
any parts of the examination of the opposite party.” There 
i nothing here limiting it to use against himself. The 
Judicature Ordinance permits the cross-examination of such 
«I party after his examination in chief—and Briggs was, in 
fact, cross-examined by Mr. Johnstone, who was the ad­
vocate for all the defendants, and who all joined in their 
defence. 1 have found no case to support the contention 
that the use of Briggs’ examination would be admissible 
only as against himself. The decision in Allen v. Allen 
and Hell21 contains language that shows the test to be 
whether the other defendants or their counsel had the op­
portunity to cross-examine the witness. If they were de­
nied that privilege, then the evidence given by a co-defen­
dant ought not to be used against thorn. In the Allen 
case, if counsel for Bell had been " ‘ to cross-examine
Mrs. Allen, her evidence would have been held usable as

Judgment. 

McGuire, J.
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Jutigment. against him, but as the trial Judge refused him such privi- 
Mctiuire, J. lege her evidence ought not to have been used against him.

Here, as we have seen, the defendant could have been cross- 
examined on behalf of his co-defendants by their common 
counsel, and he was in fact so examined. His interest was 
identical with that of the other defendants. There is no 
suggestion that he was otherwise than friendly to them, 
and he was the secretary of the dramatic society. I am of 
opinion that this evidence was admissible against all the 
defendants.

That being so, I think there was ample evidence to 
show that the opera produced was the one mentioned in the 
certificates put in. Exhibit VV to Briggs’ examination (the 
programme) sets out that the performance was by the 
Begin a Musical Society, to which he says all the de­
fendants belonged, says it is a “ performance of Gilbert 
and Sullivan’s opera * The Pirates of Penzance/ ” and 
sets out the names of all the defendants as officers of 
the society as taking part in the performance. Exhibit X 
to Briggs’ examination is the poster advertising the per­
formance, and is also spoken of by Mr. Le Jeune. It also 
represents the opera as being produced by the Regina 
Musical Society, and that it is Gilbert and Sullivan’s “ with 
full cast, chorus and orchestra.” Mr. Briggs in his evi­
dence says he knows the comic opera called “ The Pirates 
of Penzance,” that it was produced in the Regina Town 
Hall on 27th and 28th December, 1899, by the Regina 
Musical Society, and that he thought none of the promi­
nent parts or features of the opera were omitted in the 
performance in question. “ Was it practically the same ? 
It was intended to bo the same.” (Briggs’ examination.) I 
think this was ample evidence, uncontradicted as it was, 
to entitle the plaintiff to succeed.

The Regina Town Hall was, I think, unquestionably a 
place of dramatic entertainment—on the occasions referred 
to at least—the performances being public and in no sense 
private or domestic : Duck v. Bates.0
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Smiles v. Bedford14 is a decision that 5 & 6 Vic. c. 45 is in 
force in Canada, and was not repealed by the Canadian Copy­
right Act of 1875. Chapter G2 of It. S. C. does not make any 
provision as to sole right of representation or performance.

As to the damages, Briggs’ evidence shows that the net 
proceeds of the entertainments was $50.89. 3 & 4 Wm. IV. 
c. 15, s. 2, provides that the damages shall he forty shillings 
for each representation, or the full amount of the benefit or 
advantage arising from such representation or the injury 
or loss sustained by the plaintilf, whichever shall be greater. 
There is no evidence as to what the injury or loss sustained 
fc) the plaintiff was, but the pecuniary benefit arising from 
the performance was $50.

This Act was amended by 51-2 Vic. c. 17, making the 
damages in the discretion of the Court or Judge, so that 
they “be reasonable.” The costs also arc left in the dis­
cretion of the Court. Double and treble costs were 
abolished by 5 & G Vie. c. 97.

The Act 51-2 Vic. c. 17 is, I think, in force here. The 
Act 3 & 4 Wm. IV. c. 15 extended to Canada by its terms, 
and is in force here not by virtue of the North-West Ter­
ritories Act. That being so, amendments or changes made 
since 1870 are to be observed here. It appears on evidence 
that the license fee demanded by the plaintiff would have 
been $35. I think the verdict should be for that amount 
ii: favour of the plaintiff.

I think there is evidence implicating all the defendants 
except the defendant Fraser, who does not seem to have 
taken any part in causing the alleged infringing represen­
tation, nor at the rehearsals nor in the representations them­
selves, and judgment should not be against him. The 
fermai judgment should, therefore, be in accordance with 
the judgment in this Court of my brother Wetmore just 
read.

Rouleau and Scott, JJ., concurred.

Appeal allowed with costs. 
Reporter: >

Ford Jones, advocate, Regina.

Judgment. 

McGuire, J.
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1,AMONT V. THE CANADIAN PACIFIC RAILWAY CO.
C. P. It. Co.—Sty vice niton—,lud ica I u ir Ordinance, see. H (3) and Do­

minion s tut nli h of i«8i, cap. J, Schedule A, see. 9.

41 Vic. ( 1 SHI) v. 1, intituled "An Act Respecting the Canadian 
Pacific Railway Company," Schedule A. s. !l (ft. providing for a 
place of service in each Province or Territory, is special legisla­
tion. and is mandatory and not merely permissive, and, there­
fore. quoad the C. P. It. Co., overrides the general provisions as 
to service of see. 14 (3) of the Judicature Ordinance.

Judgment of Met it hie, J„ reversed.
[MctlUIBB, J., Map 7th, J900.\ 

[Court in banc, March 7III. 1U01.

The cause of action arose in the Territories. The writ 
of summons was served upon.the defendants’ station agent 
at Prince Albert. The defendant, under tlie provisions of 
section 9 of Schedule A of chapter 1 of 1881, had by by-law 
appointed the ollicc of the company at Regina as the place 
where service of process might be made on it in respect of 
any cause of action arising within the Territories, and had 
( i, August 28th, 1883, deposited a duly-authenticated copy

(fl “ The chief place of business of the Company shall he at the 
city of Montreal, but the Company may, from time to time, by by­
law. appoint and fix other places within <vr beyond the limits of 
Canada at which the business of the Company may be transacted, 
and at which the directors or shareholders may meet, when called 
as shall be determined by the by-laws. And the Company shall 
appoint and tix by by-law. at least one place in each Province or 
Territory through which the railway shall pass, where service of 
proctss may be made upon the Company, in respect of any cause of 
action arising within such Province or Territory, and may after­
wards. front time to time, change such place by by-law. And a 
copy of any by-law fixing or changing any such place, duly authen­
ticated as herein provided, shall be deposited by the Company in 
the office, at'the sent of (loveruiiieut of the Province or Territory 
to which such by-law shall apply, of the clerk or prothonotary of the 
highest, or one of the highest, courts of civil jurisdiction of such 
Province or Territory. And if any cause of action shall arise against 
the Company within any Provire » or Territory, and any writ or pro­
cess he issued against the Company thereon, out of any Court in 
such Province or Territory, service of such process may be validly 
made upon the Company at the place within such Province or Terri­
tory so appointed and fixed ; but if the Company fail to appoint and fix 
such place, or to d< , as hereinbefore provided, the by-law made 
in that behalf, any such process may be validly served upon tho 
Companv. at any of the stations of the said railway within such 
Pro\ ince or Territory.”

4
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of said by-law with the Clerk of the Supreme Court for the 
Judicial District of Western Assiniboia.

The defendant moved before McGuire, J., in Chambers,1 
to set aside the service of the writ of summons.

[May 7Ih, 1000.]

McGuire, J.—The defendants took out a summons call­
ing on the plaintiff to shew cause why the service of the 
writ of summons in this action should not be set aside 
because made on the station agent at Prince Albert on the 
ground that service could validly be made in the Ter­
ritories only at Regina, the place appointed and fixed by a 
by-law. of the defendants, “ where service of process may 
le made upon the company ” pursuant to s. 9 of c. 1 of 
Dominion Statutes of 1S81.

Assuming, as alleged, that such by-law was passed, and 
that the provisions of the section were complied with so 
as to make Regina a place in the Territories where process 
issued out of a Court in the Territories for a cause of ac­
tion arising therein may be served, the question then comes 
up, is service elsewhere, and which, but for said section 9, 
would be a good service on the defendants, invalid?

Our Judicature Ordinance has in section 14, sub-s. 3, 
provided that in the case of corporations the service of por­
tées may be made upon a number of persons, among these 
being an “ agent or other representative, by whatsoever 
name or title he he known, of such corporation, or of any 
branch or agency thereof in the Territories,” and there is 
the further provision, “ that every person who within the 
raid Territories transacts or carries on any business of or 
lor any corporation whose chief place of business is with­
out the Territories, shall for the purposes of being served 
with a writ of summons, etc., be deemed an agent thereof.”

It was not disputed by the defendants that if section 9 
of the Dominion Act did not apply, the station agent at 
Prince Albert would bo an agent of the defendants within 
the meaning of the Judicature Ordinance, and service upon

Statement.
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•indgniHit. him would be valid, nor was it questioned that the Terri- 
McGuire, .1. torial Legislature had jurisdiction to provide for the mode 

cf service of writs so long as it did not conflict with Fed­
eral legislation. Is said section 9 to be construed as making 
Regina the only place where service can be validly effected ? 
if that is the true reading of the section, then, notwith­
standing the conflict with the section referred to of the 
Judicature Ordinance, the former must prevail because all 
Territorial Ordinances are “ subject to any Act of the Par­
liament of Canada ” (s. 13, N. W. T. Act).

The language of section 9 (c. 1, 1881) seems to me to bo 
] emissive. The company “ shall appoint and fix at least 
one place in each Province or Territory where service of 
process may be made upon the company,” in certain cases. 
And if the company does so fix such place and comply with 
the other requirements of the section, then, in the cases 
provided for, “ service of such process may be validly made 
upon the company ” at that place, but if the company shall 
fail to fix such place as provided, then, “ any such process 
may be validly served upon the company at any of the sta­
tions of the railway within such Province or Territory.” 
If two sections of the same or different Acts dealing with 
the same subject can be read together, without conflict, 
then they should be so read so as to give due effect to both. 
The Dominion Act nowhere says that service in the Ter­
ritories mvst be at the place, if any, so fixed by the com­
pany’s by-law ; it merely, as I take it, says that service may 
be validly made there.

In Tytler v. C. P. It.,1 at p. 059, Meredith, J., seems to 
take the same view when he says: “ But the words relied 
upon are merely enabling, they must be served in the manner 
provided for, not they must be served in that manner only.” 
Il seems to me that if Parliament had intended to restrict 
service within any Province to the place therein duly fixed 
b) by-law of the company the language employed would
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niid could easily have so indicated. The permissive word 
*• may ” is used twice, first in declaring the purposes of 
the by-law which the company are required to pass, “ where 
service of process may be made upon the company,” and 
again in declaring that upon the due appointment of such 
place, “ service of such process may be validly made there ” 
The only thing in the Act which seems to lend colour to 
the defendants’ contention is the provision, in case of 
default, in duly fixing a place in the Province where 
service may be made, that the service may be made “at 
any of the stations of the company within such Pro­
vince, etc.” It may be said that this is useless if 
our Ordinance applies whether a place has been fixed 
or not. I have not considered whether there may not be 
cases where the last cited provision of the Act would make 
good a service which would not be good under the Judica­
ture Ordinance, or vice versa. Had our Legislature not 
dealt with the subject facilitating service as it has done, 
then the Federal provision might be valuable. There is 
nothing in the Act saying that service can be efleeted at 
any station only in case of default by the company in fixing 
a place. Parliament is not, without necessity, at least, to 
be presumed to have meant more than it has said, and as­
suming that reasons may exist in some cases for extending 
the language employed, I can see no reason for so doing 
litre. The statute says that, given a place duly fixed by 
by-law, all services there are valid. The defendants con­
tend that this universal affirmative has as a logical converse— 
the proposition “ all valid services must be there.” It is 
elementary that a universal affirmative has no logical con­
verse, otherwise this argument would be good—all horses 
are quadrupeds, therefore all quadrupeds are horses.

The summons will be discharged with costs to be paid 
by the defendants.

The defendant appealed. The appeal was argued De­
cember 3rd, 1900.

Judgment. 

MuGuir**, J.
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Argument. //. A. Hobson, for appellant:—The defendant having, 
pursuant to section if of Schedule A of c. 1 ot 1881, by by­
law fixed Regina as the place in the North-West Territories 
where service of process might be made upon the company 
in respect of any cause of action arising within the Terri­
tories, and liaving deposited a duly-authenticated copy of 
such by-law in the oilice of the Clerk of the Court at Re­
gina, the scat of Government of the Territories, the mode 
of service on the defendant company of writs of summons 
in respect of causes of action arising within the Territories 
is restricted to service at the place so appointed. Ry s. 2 
of e. 1 of 1881 the defendant’s charter, having been duly 
published in the Canada Gazette, has the same force and 
elfcct as if it were an Act of the Parliament of Canada. 
Clause 3 of Rule I t of “ The Judicature Ordinance *’ does 
rot apply, (1) because s. 1) of Schedule A of c. 1 of 1881 is 
special legislation, and excludes the application of such 
general legislation whether passed before or after the special 
legislation, and (2) because s. It of Schedule A of c. 1 of 1881 
is, as to the defendant, inconsistent with clause 3 of Rule 
I I. and being Dominion legislation is, therefore, paramount. 
Clause 1 of s. IS of Ordinance No. 4 of 1878 is of exactly 
the same effect as Clause 3 of Rule 14. Parliament must 
be- presumed to have known, when passing ?. 1 of 1881, 
the state of the law: Maxwell on Statutes, p. 30; Emllich on 
Statutes, par. 29, 53; Ex parle Kent County Council.a The 
special legislation overrides the general : Thompson on Cor­
porations, vol. (>, p. 5961 ; Fitzgerald v. Chainpnej/sThorpe 
v. Allants,' The Queen v. Champneijs;' Dodds v. Shepherd," 
In re Smith's Es! ale, Clements v. Wan IA Ex parle Alhraler, 
In re Turner,H Yarmouth Corporation v. Simmons." The

iis'.ih 1 K. 7*2." : till L. .1. Q. It. 435: I'm L. T. 213; 30 W. It.
4o: M .1. 1*. 047. 30 L. .1. ('h. 7 !. & II. 31: 7 .Itir . |.\ . s ,
1 Ol II ; ; !.. T. 233; 0 W. It. 850. M.. It 0 (' 125: 40 1!.. .1 . M.
<’ : 23 1!.. T. 810; 10 W. It. 352 !.. It. 0 ('. 1 l: :o ! .. .1 . C.
i' li.-,:; 24 I. T. 181; 10 W. 11.380 "1 Kx 1» 45 1. . .1. IN. 457;
34 !.. T. :358; 24 W . It. 322. 35 (\ I». 580 !.. .1 . Ch. 72' I; 50
L. T. sr,0:; 35 W. It. 514; 51 J IV 002. 55 n ll 40 1 . .1. IV.-.
11 : 3* !.. T. «L82: 25i XV It 200. '»10 Ch . H. 518; 47 I .. .1. (’ll. 702;
38 !.. T. 881 ; 2U W. It. 802.
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special method of service must be followed unless service 
cannot be effected in that manner: Evans v. Dublin and 
Drogheda Jig. Co.10 “ If ” or “ when ” in a stipulation usu­
ally creates a condition precedent : Ji cornfield v. Crowder,11 
Jesting v. Allen,12 Duffield v. Duffield, correctly Duffield v. 
Elwes,lt Jollg v. Jfuncock\u The provisions of s. 9 exclude 
all other provisions as to service which might otherwise be 
applicable: Ex park Vicar and Churchwardens of St. Sepul­
chres, In re Westminster Bridge Act, 1859,15 London, Chatham 
<(• Dover Jig. v. Wandsworth Board of Works,™ Ont. Ji. IV. Co. 
v. C. J\ JI.11 Tgtler v. C. J\ JI.1 is distinguishable, as there 
the cause of action arose in British Columbia, and the ac­
tion was brought in Ontario, so that the case did not come 
within s. 9. Territorial legislation is expressly subject to 
Dominion legislation, whereas Ontario legislation is not. 
Territorial legislation is inoperative where it is inconsistent 
with Dominion legislation: lie Claxton,18 Massey v. Me- 
Cunnick.™

Hamilton, Q.C., for respondent :—Clause 3 of Rule 14 of 
1 The Judicature Ordinance ” is not ultra vires of the Legis­
lative Assembly—N.-W. T. Act, sec. 13 (10). Sec. 9 of 
schedule A of chap. 1 of 1881 is permissive, and not manda­
tory—Tgtler v. Can. J*ac. Jig. Co.1 Clause 3 of Rule 14 
of The Judicature Ordinance, and sec. 9 of schedule A of 
chap. 1 of 1881 can and should be read together without 
conflict, so as to give due effect to both—Endlich on Inter­
pretation of Statutes, pp. 237 and 71.

[March 7th, 1901.J
The judgment of the Court (Richardson, Rod le au, 

Wktmore, and Scott, JJ.) was delivered by:
W it moke, J.—A Chamber summons was granted in this 

oise by my brother McGuire to set aside the service of the

1 U M. & XV. 142; :t Rail. Can. 700; 2 D. & L. 80T»; 14 L. J. Ex.
- Jar. 474. "1 It. & |\ X R. 313. “12 M. & XV. 279; 13 L. 

.1. Ex. 74. "3 Rligh (X. K.) 200; 32 R R. 70. "22 L. .1. Ex. :t8; 
7 Ex. 820; 10 Jur. 7m0. 1 33 !.. .1. <’h. 372; 4 Did. J. & S. 232; 3 
N. R. r.94; 10 Jur. (N. 8.) 298; 9 L. T. 819; 12 XV. R. 499. “42 L. 

•I XI. 70; L. R. 8 C. P. 8. ,T14 O. R. 432. ”1 Terr. L. R. 282.
*N. XV. T. Rep., vol. 2, No. 1. 1.

T. !.. II. —VOL. V. ft

Argument.
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Jmlgmi-nt. writ of summons on the defendants on the ground that such
Wetuiurv, J. service was not effected in accordance with the provisions 

of cap. 1 of 44 Vic. (1881) entituled “ An Act respecting the 
Canadian Pacific Railway.” On the return of the Chamber 
summons, the learned Judge dismissed the application with 
costs, and from this order the defendants appealed. The 
writ of summons was served on one Davidson, the defen­
dants’ station agent at Prince Albert. The defendants, 
under the provisions of sec. 9 of the schedule A to the Act 
of 44 A ie. before referred to, had by by-law appointed and 
fixed the office of the company at Regina as the place where 
service of process might be made on it in respect of any 
cause of action arising within the North-West Territories, 
and had on the 28th August, 1883, deposited a copy of such 
by-law, authenticated by the secretary of the company, under 
seal, with the Clerk of the Supreme Court for the Judicial 
District of Western Assinilmia. I assume the making 
of the by-law referred to, and the depositing of a copy of 
the same, duly authenticated, with the proper officer, to be 
conceded, because no contention was raised to the contrary 
at the argument of the appeal or by the respondent’s factum. 
I also, for the same reason, assume it is conceded that the 
cause of action herein arose within the North-West Terri­
tories. The service on Davidson was made under the pro­
visions of Rule 14, paragraph 3, of The Judicature Ordinance 
(Con. Ord., cap. 21), and the learned Judge held the service 
to be a good service on the defendants under that rule. 
The defendants appeal on two grounds:—

1. That quoad the defendant company, paragraph 3, of 
Rule 14 is ultra vires the Legislative Assembly, because it 
is inconsistent with the provisions of sec. 9 of the Act 
before referred to.

2. That this sec. 9 is special legislation providing the 
mode of service of process on the defendant company. That 
the legislation was made by an authority having power to 
legislate on the subject, that such mode of service must be 
followed, and that paragraph 3 of Rule 14 of the Ordinance
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was not applicable by reason of the maxim “ GeneraJia spe- 
cialibus non dévoyant.”

It was argued on behalf of the plaintiff:—
J. That the paragraph of the rule is not so ultra vires.
2. That section 9 of the Act is merely permissive, or 

enabling; that while it provided a mode of service on the 
company, it was quite competent for the Legislative Assem­
bly to provide another mode.

I have presented all the questions which were argued be­
fore this Court.

1 express no opinion with respect to the question of 
ultra vires of paragraph 3 of the rule. It is not necessary 
for me to do so, in view of the conclusion I have reached 
upon the other objection.

I have with very great reluctance arrived at the conclu­
sion that the other ground of objection raised by the appel­
lant is fatal to the service of the writ. I cannot escape the 
conclusion that the sec. 9 of 44 Vic. is special legislation, 
and I cannot bring my mind to the conclusion that the pro­
visions therein contained respecting the service of process 
are merely permissive and enabling. In the first place, at 
the time that section was enacted there were provisions in 
force in the Territories under which, apart from such sec­
tion, service of process could have been made on the com­
pany. I refer to paragraph 4 of sec. xii. of The Adminis­
tration of Civil Justice Ordinance, 1878 (No. 4 of 1878), 
which is almost word for word identical with paragraph 3 
of Hide 14. I do not think that I am mistaken in stating 
that there were similar provisions in every Province of 
Canada through which the proposed railway was to pass, for 
service of process upon corporations, all of which were more 
simple and more convenient for the plaintiff as regards the 
manner of service than what is provided in sec. 9 of the Act. 
I-ord Blackburn in Ynuny v. The Mayor of Royal Learning- 
ton Spa86 lays down the following:—“ We ought in general,

** A. C. 517; 52 L. J. Q. R. 713; 49 L. T. 1; 31 W. R. 925; 47
.!. V. 000.

Judgment. 

Wet more, J,
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.îudgmint. jn construing an Act of Parliament,to assume that the Legis- 
Wetmore, J. lature knows tlie existing state of the law.” And in ex 

parle County Council of Kent2 Lord Halsbury says :—“We 
think the Legislature must be taken to have been aware of 
the state of the law as pronounced by the House of Lords 
in 18,8.” We must assume, therefore, that when the Par­
liament of Canada enacted section 1) of the Act of 1881 it 
was aware of the state of the law as to service of process on 
corporations. Where, then, was the necessity for this sec­
tion as a mere enabling provision? Then, take the provis­
ions of the section itself whereby, if the company failed to 
appoint and lix a place for service or to deposit a copy of the 
by-law, service might be made in another prescribed manner. 
It seems to me that, under that section, service in this other 
prescribed manner could only be made when there was a 
failure to fix a place by by-law, and then as contemplated 
by the section, it could only be made in the manner so pre­
scribed. Moreover, we have the fact that this Act, 44 Vic., 
cap. 1. is a special Act relating to the defendant company. 
All these considerations arc, to my mind, utterly irrecon­
cilable with the idea that the section in question is merely 
enabling or permissive. The plaintiIT relied very strenuously 
upon the judgment of Meredith, J., in 1'ytler v. The Cana­
dian Pacific Railway Company,1 at page (>59, who, referring 
to the same section 9, lays it down:—“ Put the words relied 
upon are ‘ merely enabling, they (i.e„ the process), may be 
served in the manner provided for, not that they must be 
served in that manner only.” And my brother McGuire 
also (piotes this opinion with approval. I am unable to 
agree with it. It will be observed that that case was carried 
to appeal.*’ and. while the appeal was dismissed, the judg­
ment of Meredith, .1.. was not sustained on the ground of 
the section being merely enabling, hut because the case 
did not come within the section, as the cause of action did 
not arise within the Province of Ontario, but in the Province 
of British Columbia. (I draw attention to the wording of



V I LA.MONT V. TH K CANADIAN PACIFIC RAILWAY CO. (>9

tlu» section in this respect.) Members of the Court threw Judgment 
out a suggestion that possibly the section might be ultra Wetmore, J. 
vires the Parliament of Canada. 1 have no hesitation in 
saying that, so far as Ontario and the other provinces of 
Canada originally confederated under The British North 
America Act are concerned, this suggestion is worthy of the 
most serious consideration. But it will serve no purpose 
to consider it, so far as this appeal is concerned, because 
beyond all question, in so far as the North-West Territories 
are concerned, Parliament has full powers of legislation in 
respect to all matters affecting the Territories. The pro­
visions of the section 9 of 14 Vie., cap. 1 are, therefore, 
in my opinion, special. Those of paragraph 3 of Buie 14 
of the Ordinance, and all antecedent provisions of the same 
character in the Ordinances respecting the administration 
of justice passed by either the North-West Council or the 
Legislative Assembly are general, and, in my opinion, the 
maxim “ (ieneralia special ibus non dcrogant ” applies. There 
are a number of cases which deal with the application of 
that maxim. It will be sufficient for me to refer to the last 
case 1 can find on the subject. Lord Hobhousc, in deliver­
ing the judgment of the Judicial Committee of the Privy 
Council in Barker v. Edger22 at p. 754, lays it down :—
“ When the legislature has given its attention to a separate 
subject, and made provision for it, the presumption is that 
a subsequent general enactment is not intended to interfere 
with the special provision, unless it manifests that intention 
very clearly.” I am of opinion that the general enactment 
in question does not interfere with the special provisions.
On this point I draw attention to Palmer v. Caledonian 
Jiailicay Company23 as being in one branch of it of a some­
what parallel character. Having reached the conclusion that 
the provisions of this section 9 arc special, 1 have no doubt 
that, in view of the powers of Parliament to legislate with 
respect to the Territories, they would override quoad the 
defendant company the provisions of paragraph 4 of section

,s<1808) A. C. 748; <17 L. J. P. C. 115; 70 L. T. 151. «M802) 1 Q.
It 8*j:t; (il L. J. Q. B. 552; GO L. T. 771; 40 W.R. 502.
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Judgment. xii. of the Ordinance of 1878, and, in this connection, 1 draw 
Wftmutc, .1. attention to the fact that the large powers to legislate with 

respect to the administration of justice and procedure in the 
Courts conferred by section 15 of The North-West Terri­
tories Act, were not possessed by the North-West Council 
until 1886. when they were conferred by 49 Vic. (1886), cap. 
25, sec. 27.

In view of the manner in and circumstances under which 
the schedules mentioned in 44 Vic., cap. 1, were passed, I 
cannot avoid the conclusion that the intention of the sec­
tion 9 was far from that of enabling provisions. It seems 
to me that the intention of the section was to provide a mode 
of service whereby the company would not be liable to be 
served with process upon any of its agents over an extended 
area of country, and whereby service could only be affected 
in one stated manner, and at one fixed place in each Pro­
vince and Territory.

I very much regret having come to the conclusion I have, 
because I am of opinion that the mode of service prescribed 
by the section of the Act in question is, in view of the gen­
eral circumstances of the Territories, very inconvenient, and 
the provisions of paragraph 4 of Buie 14 arc convenient and 
suitable, and would work no hardship or injustice whatever.

In my opinion, this appeal should be allowed with costs, 
the judgment of my brother McGuire reversed, and the 
service of the writ of summons set aside with costs.

Appeal allowed with costs.
Heportf.r :

Ford Jones, Advocate, Regina.
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McCarthy v. the municipality of tiie town
OF REGINA.

Separate Schools—Aseesament and Taxation—X.-W. T. Act, see. li, and 
School Ordinance.

A ratepayer to a Separate School District is not liable to taxation 
to meet debenture indebtedness of the Public School District in­
curred prior to the establishment of the Separate School District.

[Court cn banc, March 7th, 190t.

This was a case stated for the opinion of the Court, statement. 
The facts as stated were:—

1. The defendant Municipal Corporation was duly erected 
on December 1st, 1883.

2. The Regina Public School District is a corporation 
duly organized on December 20th, 1884, under the provisions 
of The School Ordinance of 1884, and its limits are those 
of the defendant municipality.

3. In 1895 and in 1899 the said Public School District 
duly issued and sold debentures to raise money for the erec­
tion of school houses.

1. The said Public School District has always been, and 
is supported by rates levied by the defendant at the request 
of the trustees of the said Public School District, under the 
provisions of the School Ordinances, from time to time in 
force.

5. One of the rates which the said Public School District 
has yearly requested, and did for the year 1899, request to 
be levied and collected by the defendant is an annual rate 
required to provide for the indebtedness incurred by the 
issue and sale of the said debentures.

0. The plaintiff has for some years been and is a rate­
payer of the said defendant corporation and of the said 
Public School District, and has, up to the year 1899, paid 
without complaint the annual rate levied in respect of the 
said debenture indebtedness.
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StatciiiMit. 7. On February 24th, 1809, tlie Roman Catholic rate­
payers within the ............... municipality duly organized
the Gratton Separate School District within the limits of 
the Public School District.

8. Upon the organzation of the said Separate School 
District, the plaintiff became, and has ever since been, a 
ratepayer thereof, and the school taxes therefor are col­
lected by the defendant upon request of the trustees of the 
said Separate School District.

0. The plaintiff was assessed for. and paid to the defen­
dant, taxes for the year 1899 amounting to $15.93, being 
at the rate of 23.00 mills on the dollar, which said rate 
included a rate of 2.9 mills on the dollar to provide for the 
said debenture indebtedness, which said last-mentioned rate 
amounted to $1.95, and was paid by the plaintiff under 
protest.

The plaintiff sued to recover this $1.95, and the question 
submitted for the opinion of the Court was whether or not 
the plaintiff, by reason of his being a ratepayer of the said 
Separate School, was exempt for the year 1899 from taxa­
tion for the rate imposed in respect of the said debenture 
indebtedness.

It was agreed that judgment was to be entered in the ac­
tion pursuant to the opinion of the Court.

The case was heard December 5th, 1900.
IV. C. Hamilton, Q.C., for plaintiff.
X. Mackenzie, for defendant.

[March 7Ih, 1901.]

Richardson, J.—The facts admitted are:—
1. That on the 24th February, 1899. the Grattan Catho­

lic Separate School District was established in the town of 
Regina by the Roman Catholic ratepayers, the limits of the 
School District being those of the Municipality of the Town, 
as also the limits of the previously organized Public School 
District of Regina.

15318698
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!>. That at the time of the e> * of the Separate Judgment.
School District the Public School District was liable for Richardson,J 
debts, to secure the repayment of which, by yearly instal­
ments (one falling due in 1899), that Corporation had issued 
debentures.

3. That for the purpose of meeting this payment, the 
Hoard of Public School Trustees " the amount with 
other sums necessary for school purposes for that year, and 
required the Municipal Council of the Town to assess for 
and collect it along with other rates of the Municipality for 
tbv year. This the latter body proceeded to do in the usual 
way, bv exacting payment from McCarthy of $1.95, his 
assessed proportion of the said rate. He claims the Council 
had no power or right to do this for the reason that, being a 
ratepayer of the Separate School District, he is only liable 
to be assessed for such rates as arc imposed by the Board 
of Trustees of the Separate School District.

In my opinion, McCarthy’s contention is correct.
In arriving at this conclusion, T place this construction 

upon sec. 14 of The N.-W. T. Act, which enacts “ That 
. . . the ratepayers establishing such Separate Schools

(i.e., here the Roman Catholic ratepayers of the Grattan 
Separate School district), shall Ik* liable only to assessment 
of such rates as they impose upon themselves.” This sec­
tion. in so far as material in this cose, forms sec. 3G of the 
School Ordinance, and sec. 40 provides that, after the estab­
lishment of a Separate School District, it (i.e., the Separate 
School District) shall possess and exercise all rights, powers, 
privileges, and be subject to the same liabilities and methods 
1 f government as is (by the Ordinance) provided in respect 
to Public Schools. The result is that quoad the 
lar rate referred to, the subject of the present case, the 
Municipal Council had not the power claimed for it of as­
sessing and levying, because the Board ol Trustees of the 
Public School District ceased, with the establishment of the 
Grattan Separate School District, to have the power of as­
sessing and ' g rates on ratepayers of the last-named

583781
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Judgment. School District, ns they are expressly declared to be liable 
ttiehardson.J. only to assessment of such rates as they impose upon them­

selves, and this board could not confer upon the Municipal 
Council powers in excess of those they could legally exercise.

Judgment in the action should go for the plaintiff, with 
costs in the Court below and in this Court.

Wetmore, J.—The question intended to be presented 
to the Court by this Special Case is whether a ratepayer of 
a Separate School District is liable to assessment to pay 

* debenture indebtedness created by the Public School Dis­
trict for the erection of School Houses in the district before 
the Separate School District was organized, such ratepayer 
having been a ratepayer of the Public School District before 
the organization of such Separate School District. I do not 
know that the facts stated raise the question as clearly as 
it might be raised, because the assessment in question was 
for the year 1890, ami the Separate School District was only 
organized on the 24th February of that year, and there is 
nothing to show when the assessment list was prepared, 
whether before or after that date. However, as there was 
no attempt to assess the plaintiff or to impose a rate on 
him in respect of any other liability of the Public School 
District than the debenture indebtedness, I think we may 
assume that he was assessed after the organization of the 
Separate School District. Moreover, the doubt which has 
occurred to me was not raised by counsel. The broad ques­
tion which I have above set forth was the only one argued. 
I am of opinion that judgment should be given for the plain­
tiff.

The powers which the Legislative Assembly have to 
legislate with respect to education are conferred by sec. 14 
of The North-West Territories Act (B. S. C. c. 52), as 
amended by the Acts of 1898, c. 5, sec. 6, which pro­
vides that “ The Legislative Assembly shall pass all 
necessary ordinances in respect to education; but it shall 
therein always be provided that a majority of the ratepayers 
of any District or portion of the Territories, or of any less
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portion or sub-division thereof . . . may establish such Judgment,
schools therein as they think fit, and make the necessary Wetmorv, J. 
assessment and collection of rates therefor; and also that 
the minority of the ratepayers therein, whether Protestant 
or Itoman Catholic, may establish Separate Schools therein, 
and in such case the ratepayers establishing such Protestant 
or Itoman Catholic Separate Schools shall be liable only to 
assessment of such rates as they impose on themselves in 
respect thereof.” Section 3G of the School Ordinance (C. 0.
1898, c. 75), contains strictly the provision with respect 
to the minority of the ratepayers provided for in the Act, 
including the provision that the ratepayers establishing Sep­
arate Schools “ shall be liable only to assessment of such 
rates as they impose upon themselves in respect thereof.”
It was urged that these words which I have last quoted, both 
in the Act and in the Ordinance, have only relation to lia­
bility to assessment in respect to the Separate Schools. I 
am unable to take that view. It seems to me that for such 
a purpose they would be unnecessary; it would be inconceiv­
able that any person could possibly imagine that the author­
ities of the Public School District, who had no interest in 
the Separate School, could impose a rate on the Separate 
School ratepayers for the purposes of such Separate Schools.
The intention of the enactments was that the ratepayers 
of the Separate Schools should cease to be liable for any 
other rates than those imposed upon themselves for their 
Separate School.

It was further argued that the plaintiff was liable to 
the assessment and rating in question by virtue of sub-sec­
tion G of section 128 of the Ordinance. That section is as 
follows:—“Notwithstanding anything contained in this and 
the two last preceding sections, any land liable to assess­
ment for debenture indebtedness at the time of the issue 
"f any debentures shall remain liable to and subject to as­
sessment for such debenture indebtedness until the whole of 
Mieh indebtedness has been paid and satisfied.” The spe- 
' al case does not bring the plaintiff within the provisions of
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.ludgiiHnt. that sub-section, as it is not stated that the assessment or 
Wtitinun-, .1. rating upon him is in respect of land. It was intimated at 

the argument that the assessment and rating on the plaintiff 
was in respect to land, and the Court suggested that if its 
opinion was desired on the right to assess the land, the spe­
cial case had better be amended so as to bring that question 
forward. As the suggestion was not acted upon, I assume 
that such opinion is not wished, and as I do not propose 
dealing with matters coram von judice, 1 will confine my 
opinion to what is submitted by the case. A number of cases 
were cited bearing on the question of the retroactive opera­
tion of Statutes. I cannot see that these cases have any 
application to this question. The facts and condition of 
affairs in this matter arose after the passing of The North- 
West Territories Act, and applying section 14 of that Act 
to the facts, as presented by the Case, is not giving a retro­
active operation.

Judgment should be for the plaintiff for $1.95 and costs.

McGuire, J.—This is a stated case presented to this 
Court. There is no dispute as to the facts. The question 
submitted is whether, on the facts as set out in the case, a 
Roman Catholic, who is a ratepayer of a Separate School, is 
liable to be assessed by the Municipality in which his pro­
perty is situate, acting at the request of the Trustees of the 
Public School District within which such property is also 
situate, in respect of a rate for the current year to meet de­
benture debts of said Public School District payable during 
such year, said debenture debts having been incurred in 
1899 and 1895, before the establishment, of the Separate 
School. It is contended bv the Municipality and the Trus­
tees of the Public School, inasmuch as the property in ques­
tion was liable to be assessed in respect of these debenture 
debts at the time they were incurred, that, notwithstanding 
the subsequent establishment of a Separate School, this land 
still continues liable to be assessed for payment of these 
debenture debts until they are satisfied and paid. The plain­
tiff contends that, upon the establishment of a Separate
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School, he, being a member of the religious minority estab- Judgment, 
fishing such school and being a ratepayer thereto, ceased McGuire, J. 
to be liable to the Trustees of the Public School District 
directly or indirectly, whether for debenture debts or other­
wise, for school purposes.

On looking at the School Ordinances in force at the 
dates of the creation of the debenture debts, viz., March,
1899, and February, 1895, 1 find that section 159, cap. 59, 
of the Revised Ordinances of 1888, which was in force 
on January 1st, 1880, has continued unchanged up to the 
present day. By that section the debentures, when duly 
executed, “ bind the School District,” and are a “lien or 
charge,” not on the property of the ratepayers situate 
n the District, but only “on all School property and 
the rates in the School District.” In the Ordinances 
which were in force when the debenture debts in this 
case were respectively incurred, there was no express lan­
guage declaring that the supporters of a Separate School 
should continue liable to the payment of rates in respect 
of debenture debts incurred previous to the establishment 
of such Separate School District. But on looking back to 
Ordinance No. 5 of 1884, the first Territorial School Ordin­
ance, we find that, by section 31, it is provided that “ any 
land, and personal property thereon, set apart as a Separate 
School District shall be assessable by the Public School Dis­
trict for the purpose of paying off any debenture indebted­
ness that may bave been incurred previously to the estab­
lishment of such Separate School.” Section 41 of Ordin­
ance No. 2 of 1887 is in the same terms. But when the 
ordinances were revised and consolidated in 1887 this pro­
vision was wholly left out, and from that time on, until 
1897, there does not appear any provision dealing expressly 
with the subject matter of the section above cited. During 
this period the School Ordinances were twice consolidated 
and revised, viz., in 1892 and 1890, but in the School Ordin­
ance of 1897 somewhat similar language again appears as 
a sub-section added to section 125 of the Ordinance of 1890.
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Judgment. But, before dealing further with this amending sub-sec-
Motiuiie, J. tion, 1 shall look at the provisions of The North-West Terri­

tories Aet and Ordinances passed thereunder in reference to 
Separate Schools. Chapter 25 of 43 Vic., consolidating the 
Acts relating to the Territories, by section 10, requires the 
Local Legislative body to pass all necessary ordinances in 
respect to education, but placed this limit on the exercise of 
this power—that such ordinances must inter alia provide that 
the minority, whether Protestant or Roman Catholic, could 
establish Separate Schools, and, in the event of such schools 
being established, “ the ratepayers establishing such . . .
Separate Schools shall be liable only to assessment of such 
rates as they may impose upon themselves in respect thereof.” 
This limitation has ever since been continued as a con­
dition governing local legislation in respect of Schools. In 
the first School Ordinance, No. 5 of 1884, section 25 pro­
fesses to be passed “ in accordance with the provisions of 
section 10 of The North-West Territories Act, 1880,” the 
one just cit< d. It and subsequent sections do provide for 
the establishment of Separate Schools, as in section 10 of 
the Federal Act, but do not follow the language of that 
section limiting the liabilities of the ratepayers establishing 
such Separate Schools. Section 31 says:—“ Any land and 
personal property thereon set apart as a Separate School 
District shall be assessable by the Public School District 
within whose organized limits it is situated for the purpose 
of paying off any debenture indebtedness that may have 
been incurred during the time that such land was included 
as a part of such Public School Districts in the same manner 
and time, and at the same rate, as the remaining portion 
of such Public School District may be assessed to pay off 
such indebtedness, but for no other purpose whatever.” It 
will be noted that the Federal Act imperatively required 
that it should he provided in the Ordinance that the Sepa­
rate School ratepayers should be “ liable only to the assess­
ments of such rates as they may impose upon themselves,” 
which seems inconsistent with section 31 of the Ordinance,
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which provides in effect that they shall be liable to assess­
ments lor certain rates imposed by a body other than them­
selves; for I take it, there can he no difference, except a mere­
ly verbal one, between assessing the “ land and personal pro­
perty thereon” and assessing the ratepayer who owns it. 
Whether s. 31 was or was not a disobedience of the Federal 
Act need not be now considered, because Ordinance No. 2 of 
1887, which amended and consolidated Ordinance No. 25 of 
1884, was repealed by the Revised Ordinances passed in 
1887. and these latter did not re-enact section 31 of 1884, 
nor the similar section of 1887, but provided (sec. 41) that 
“ all property within such Separate School District belong­
ing to or held by ratepayers of the religious faith indicated 
in the name of such School District shall be liable only to 
assessments such as they may impose upon themselves in 
respect thereof.”

In 1892 the School Ordinances were consolidated, and 
again in 1896. In those consolidations the phraseology of 
the section just quoted was changed, and it was provided 
that the minority, whether Protestant or Roman Catholic, 
might establish a Separate School, and “in such case, the 
rale]layers establishing such Protestant or Roman Catholic 
Separate Schools shall be liable only to assessment of such 
rates as they impose upon themselves in respect thereof,” 
and such continues to be the language of the School Ordin­
ances down to the present time. Now, this provision is a 
literal compliance with the requirement of the Federal 
legislation on the subject, and appears to me to indicate 
as clearly as the English language will permit, that the 
ratepayers of a Separate School are not liable to be assessed 
for School purposes by any body, authority, or corporation 
other than themselves. There is no language that I can 
find in any School Ordinance between No. 2 of 1887 and No. 
5 of 1897 which could be read as authorizing the Trustees 
of the Public School, or Municipality for them, to assess 
the ratepayers of a Separate School for any School purposes 
whatever.

Judgment. 

McGuire, J.
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Me!luire, J.

It would appear, then, that on the date when the 
debenture by-laws in this case were passed, viz., on 
March 2, 1899, and February 23, 1895, the Ordinances in 
force made no provision authorizing an assessment of Se­
parate School ratepayers for rates to pay off these deben­
tures. so that if. say in 1896, a Separate School had been 
established in Kcgina, the ratepayers establishing it would 
not have been thereafter liable in respect of these deben­
tures. In 1897, however, a clause was added to section 125 
of The Consolidated School Ordinance of 1896 (now sub­
section 6 of section 128. cap. 9), as follows:—“ Notwith­
standing anything contained in the three last preceding 
sections, any land liable to assessment or debenture indebt­
edness at the time of the issue of any debentures shall re­
main liable to and subject to assessment for such debenture 
indebtedness until the whole of such indebtedness has been 
paid and satisfied.” It is urged that, ns all lands and all 
persons in the Public School District were liable at the date 
of the issue of the debentures in this case to assessment in 
respect of them, there being then no Separate School estab­
lished, by virtue of this change in the law the plaintiff’s pro­
perty continued and continues to be so liable. If the Legis­
lature intended thereby to qualify the general language of 
what is now section 36, one would naturally expect that 
the aim * been made to that section itself,
either as a sub-section or by a section imnu " *v following 
it. or. if placed in some other part of the Ordinance, it would 

1 ave either referred to that section by its number or by some 
words which would have included it, as e. g., “ Notwithstand­
ing anything in this Ordinance, &e.” Instead of that, it is 
put. as a rider only, on sections 123. 124, and 125. which 
deal merely with special cases of landlords and tenants, 
joint ownership, and companies, i.e., cases where there are 
both Protestants and Homan (’atholies connected with the 
same property, and where doubts might arise as to which 
School District should be entitled to assess. The question 
would arise whether such a provision would be within the 
competence of the Legislative Assembly, if it were intended,

C^+:.+B
6
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or so worded, as to authorize the assessment for any school Judgment 
purposes of the ratepayers of a Separate School by any one McGuire, .T. 
other than themselves. Clearly any local legislation con­
travening the directions of section 14 of The North-West 
Territories Act would be ultra vires. One is not without 
necessity to assume that the legislature intended to exceed 
its authority, and if its Ordinances can be reasonably and 
fairly read so as not to conflict with the paramount legisla­
tion of the dominant legislative body, they should be so 
read. Unless this amending sub-section must necessarily 
be taken as intending lu limit the general language of sec­
tion 36, it will not be necessary to consider whether it was 
ultra vires the Assembly. 1 think that the amendment of 
1897 was not intended to limit section 36. Nor in the pre­
sent case would it be necessary unless it would affect the 
result. At any time prior to 1897, and after the issue of the 
said debentures, the members of the religious minority were 
able to relieve themselves from future assessment in respect 
of said debentures by establishing a Separate School—this 
was a right they had at the time of the creation of the 
debenture indebtedness—and persons purchasing such de­
làmures would be taken to know the law then existing, and 
1<> buy, knowing that a portion of the property then assess­
able to pay off the debentures might at any time be with­
drawn. As we have also seen, debentures never were de­
clared a lien or charge on property in the Districts not 
belonging to the School District itself. Can, then, the 
amending provision be deemed to have a retroactive effect 
so as to take away the rights of the mmority to relieve 
themselves from future assessments for debentures? The 
general rule is that, unless the law clearly so provides, legis­
lation is not to be read as retroactive. If this amendment 
were to be given a retroactive effect, then the ratepayers of 
t Separate School established on 1st January, 1896, though 
relieved during that year at least from assessment for these 
debentures and from any other assessment for school pur­
poses by anyone but themselves, would, after such amend­
ment. came in force, be deprived of this right of exemption.

T.L.R.—VOL. v. o
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Judgment As to this question, however, as it is not necessary to a deci- 
McGuirè J. 1 prefer to express no opinion. Whether it were in­

tended to qualify the general exemption granted by section 
30 to Stparate School ratepayers, or as qualifying only the 
three sections expressly mentioned in it, as I have already 
found, I think that sub-section does not affect the preset 
case.

I might have referred to the fact that the Legislature 
in consolidating and revising the ordinances in 1887 left out 
the provision in the previous ordinances making Separate 
School ratepayers liable for debentures issued previous to 
the establishment of a Separate School. It is not improb­
able that this omission was intentional, under the belief that 
such provision was a disobedience of the section in The 
North-West Territories Act dealing with Separate Schools. 
It is an argument in favour of the view that the Legislature 
then and thereafter (until at least the session of 1897) did 
not intend that Separate School supporters should be held 
liable in respect to debentures issued prior to the estab­
lishment of such Separate School.

It may also be noted that the amendment of 1897 does 
not assume to interfere with the previous section exempt­
ing Separate School ratepayers from assessment other than 
such as they should “impose upon themselves.” It does 
not provide that the Public School Trustees, either directly 
by their own officers or indirectly by the Municipality, 
should have the power to assess such ratepayers. Were 
it not for the exemption section, such a power might be 
implied, but I do not think any such implication could be 
made in the face of the clear and specific and general words 
of that section to the contrary.

It may be said that it is unjust that property liable, at the 
time of issue of debentures, to be assessed for the payment 
thereof should be relieved of such liability; that it throws 
upon the remaining ratepayers of the Public School District 
a greater burden than they would have to bear if no por­
tion of the property originally liable had been withdrawn.
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It is doubtless true that the debenture rates must increase .îudgment 
as the properly assessable decreases. A sufficient answer Mc(iüîrë, J. 
to this observation would be that the Legislature is respon- 
sible for any such alleged injustice, and that the duty of 
this Court is not to amend unjust legislation but to con­
strue the law as it finds it. But the other side might com­
plain if the law compelled them to continue to pay for 
svhoolbuildings which they can no longer use. There is no 
provision whereby the minority, on exercising their consti­
tutional right to establish a Separate School for themselves 
can demand any share of the assets of the District as it ex­
isted up to that time. In the case of ordinary partnerships, 
retiring partners, while still remaining liable for the debts 
of tile firm, are entitled to a proper share of the assets. In 
the case of supporters of a Public School deciding to with­
draw and form a Separate School District they thereby 
abandon all their share in the assets of the original Dis­
trict—buildings which have been partly paid for by taxes 
contributed by them become the property of the Public 
School District. It would seem only fair that at least if 
they are to be held liable for existing debenture debts they 
should be entitled to some compensation for their interest 
mi the assets of the District.

If subsection 6 of section 128 is inconsistent with the 
exemption section (now section 30), it must also be incon- 
Hslent with section 1-1 of The North-West Territories 
Act', and therefore bad. If it is not inconsistent with sec­
tion 30, then it may be left out of consideration, and the 
case will turn on whether by said section 14 or section 30 
Separate School supporters arc liable to assessment for pay­
ment of these debentures, and, as I have stated, I think they 
are not.

The Judgment should, therefore, be for the plaintiff 
for 11.05 with costs.

Reporter:
Ford Jones. Regina. Advocate.

Judgment according/?/.
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IN Re DEMAUREZ.

Ext ni/il i oiim Urdinmm —Alien—Tools and implements of trade—More than 
one trade—Election—Land and buildinys—Division or sale Incum­
bered laud—Extmptlon out of excess—Assignment for benefit of credi­
tors—Executions—Mechanic's lien—Priorities—Estoppel — Costs— 
Advocates undertakiny to refund.

A general assignment for the benefit of creditors was made of all 
the assignor's real and personal estate, except what was exempt 
from seizure and sale under execution. The land was not 
specifically described, but the assignment contained a covenant on 
the part of the assignor to execute such instruments as should 
be required to effectuate the assignment. An order for the ad­
ministration of the estate was subsequently made, and this was 
followed by the sale of the land under the direction of a Judge, 
and a transfer by the assignor to the purchaser.

Tne land was subject to two mortgages; and $1,330, the surplus of 
the price in excess of the mortgages, was paid into Court. The 
assignor was an alien friend resident in the Territories.

He'd, per Richardson, J.—(1) That an alien friend resident in the 
Terri ories is entitled to the benefit of the provisions of the Ex­
emptions Ordinance, notwithstanding the provisions of the Natural­
ization Act. H. S. C. (1880) c. 113, s. 3.

Affirmed on appeal to Court in banc.
The assignor being by trade a repairer of watches and jewelry, and 

having received the tools and implements appertaining to that 
trade, exempt under the Exemptions Ordinance, C. O. ISPS, c. 27,

t2) That he could not maintain a claim for such tools and imple­
ments ns were used in connection with a steam laundry run for 
him by an expert, “ though he sometimes tinkered about the laun­
dry,” he himself not being by trade a laundrytnan.

(31 That the assignor was entitled ns an exemption to the extent of 
$1 600, out of the $1,330, the excess of the price of the laud be- 
yi iid the mortgages to which it was subject.

Affirmed on appeal to Court en banc. Ontario Bank v. Mcffickcn1 
fol'owt <1.

(4) That an execution creditor whose execution was registered" sub­
sequent to the mortgages, and was the only one registered prior 
to the assignment, though other executions were registered prior 
to the administration order and the execution of the transfer by 
the assignor, was entitled to the $30 in priority to these subsequent 
executions.

On appeal to the Court en banc, the whole sum of $1.330 was held to 
be subject, in priority to the first execution creditor, to the claim 
of the holder of a mechanic’s lien, who had obtained judgment, 
and to his costs, which exhausted the $30.

Th • subsequent execution creditors claimed to be entitled to be 
pa ill out of the $1,300 in view of s. 4 of the Exemptions Ordin­
ance, which excepts from its effect “ any article . . the
price of which forms the subject matter of the judgment upon

’7 Man. R. 203; 11 C. L. T. 18.
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which the execution is issued." Their action was upon promis­
sory notes made by the assignor ta the plaintiff. These notes 
were given to and discounted by the assignor for the purpose of 
paying certain moneys, for which the C. P. It. withheld delivery 
of certain machinery which went into the building on the land as 
fixtures, and were sold us part of the laud; and the moneys so 
inised were partly so apniieo.

(5) That the subsequent execution creditors did not come within the 
provisions of s. 4.

(ti) That the $1,000 was subject to the payment of a claim under a 
mechanic's lien which was registered, and on which action was 
commenced before the date af the assignment; but that it was 
not subject to the payment of Cither of two other claims under 
mechanic's liens registered before the assignment, on the ground 
(without deciding on the objection that no action ta enforce these 
liens hail been commenced, it appearing, however, that the time 
limited for that purpose had not expired at the date of the as­
signment). that the claimants had, in their statutory declarations 
proving their claims ngains the estate, stated that they held no 
security for their claims.

No fund being left to pay the general creditors,
i7i That the petitioning creditors were entitled to their costs out of 

the $1.500, as it. was in consequence of their proceedings, which 
the assignor’s conduct forced them to take, that the rights of the 
various parties were determined and the fund distributed; that the 
assignee was entitled out af the same fund to his costs and his 
compensation and expenses as assignee; that the execution credi­
tor, who was entitled to the excess $30, was also entitled to his 
costs in these proceedings out of the same fund; and that the 
assignor's advocate was entitled to a lien far his costs as between 
advocate ami client on the same fund.

(tn appeal to the Court en banc it was
He'd, ptr Curiam, reversing the decision of Richardson, J., that 

the petitioning creditors and the assignee inst bear their own 
costs; that the petitioning creditors were liable to pay the costs 
of tin- assignor and the assignee, both before the Judge and m 
appeal; ami that the assignor was entitled to the $1,530 after pay­
ment thereout of the amount of the claim and costs of the lien- 
hohh r whose claim had been allowed.

The costs allowed to the various parties by the Judge, having been 
paid out to their respective advocates upon their undertakings tiled 
to lepay the same if so ordered, the Court, in giving judgment on 
the appeal, ordered payment accordingly.

Tin- Ivxi inptious Ordinance discussed as to the right to call for, and 
the obligation to submit to, a division of land and buildings claimed 
to be exempt.

Per McGuire, J.—The sheriff is bound to leave a debtor what is 
exempt, the debtor having the right, if he chooses to exercise it, 
to a choice from a greater quantity of the same kind of articles 
as an- exempt. If he does not see fit to make the choice, it is 
probable he would not be heard to complain that the sheriff had 
not made the choice most favourable to the debtor.

[Richardson, J., September nth, 1899.
[Court in banc, March 7th, 1901.

On January 14th, 1899, Demaurez made an assignment statement, 
in trust for the benefit of his creditors to one Cameron, by
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Statement, wh cli he assigned to the paid Cameron in trust as aforesaid 
all liis real and personal property “ except what is exempt 
from seizure and sale under execution.” His property con­
sisted solely of Lot 17 in Block 10 in Indian Head, accord­
ing to the registered plan of the said town. Upon the front 
of this lot was situated a building occupied by him as a 
shop and dwelling house combined. Upon the rear of the 
lot was situated a building used by him as a steam laundry. 
His title to this lot was subject to two mortgages of $500 
each. On November 9th, 1898, McKay & Brooks had re­
gistered in the I^and Titles Office a writ of execution against 
Demeurez* lands. On November 15th, 1898, C. Peltier, 
J. Conn and A. W. Sherwood registered mechanics* liens 
against the lot. On January 4th, 1899, C. Peltier insti­
tuted an action against Dcmaurez on his mechanics* lien and 
régis!ered a lis pendens. On February 1st, 1899, an order 
xias made and published calling upon creditors to send in 
their cla ms. On March 14th, 1899, Edwards and Boyd 
registered in the Land Titles Office a writ of execution 
against Dcmaurez* land. Dcmaurez refused to execute a 
transfer of the lot to Cameron as assignee.

On April 29th. 1899, upon a petition of several of the 
creditors an originating summons was granted for an order 
for the administration of the trust estate. Affidavits were 
filed by six of these creditors alleging that the assignee 
had not used due and proper diligence towards realizing 
the estate, and was unsuitable and incompetent to per­
form his trust, and his removal was asked, and the ap­
pointment of another as liquidator. Two affidavits of 
the assignee were filed in reply, and on May 13th the 
matter was enlarged till June 15th, and the assignee 
was directed “ to proceed with the execution of the 
trust, and to dispose of the real estate xvithout delay.” 
On May 13th the assignor executed a transfer of the lot to 
the assignee. On May 23rd Dcmaurez notified the assignee 
in writing that he claimed as exempt from seizure, and 
therefore not included in the assignment, the real estate 
occup ed by him to the value of $1,500 and his tools not in-



V.] IN HR DKMAUREZ.

eluded ns fixtures of the laundry plant, as well as his house­
hold goods and clothing. On May 22nd the assignee de- 
mandvd possession of the premises, which was refused by 
the assignor. A writ of summons was issued by the as­
signee i'or ejectment and possession, and a notice of motion 
for immediate judgment was served by leave with the writ. 
On June 1st the motion was heard, when the assignor ap­
peared in person and claimed exemptions, and that these 
should he allotted. An order was then made for judgment 
ns asked, with a direction that the judgment should not 
be entered till June 11th unless it were shown by aft davit 
that the assignor was obstructing the assignee, the ques­
tion of costs being reserved, (a) Meanwhile the assignee 
had advertised for offers for the purchase of the real estate. 
The best offer received was of $1,530 cash for the lot, the 
purchaser to assume the mortgage. All parties except the 
ass gnor recommended the acceptance of this offer. Upon 
June 17th an order was made directing the acceptance of 
this offer and the payment of the purchase money into Court. 
The ord r also directed that the executions and liens filed 
against the property should be withdrawn, and that the 
rights of all parties should be preserved, and should at­
tach upon the fund in Court according to the respective 
rights and priorities against the land itself, the fund to 
be admin'stored under the direction of the Court. The 
question of costs was reserved. On July tith the assignor 
was examined as a witness in support of his claim to ex­
emptions, when he swore that he came from the United 
Stales of America, and had never been naturalized as a 
Brit sh subject. On subsequent dates verbal and document­
ary evidence was taken in respect to two of the claims filed 
with the assignee, also in respect to the claims of the differ­
ent execution creditors and lien-holders.

The matter was argued on July 31st and September 14th.

(«) Note by reporter.—On June 101 h the affidavits were filed mid 
judgment entered for possession of the land. A writ of possession 
was immediately issued and handed the sheriff far execution, under 
which the assignee obtained possession.

87
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James Balfour,, for assignor:—The assignor is entitled 
to $1,500 as exempt from seizure over and above the mort­
gages : Ontario Haul- v. McMicken;l also to all tools not 
fixtures of the laundry plant, he being a laundryman and 
not a jeweller. lie is entitled to $1,500 of the fund in 
Court less the amount of Peltier’s claim under his mechanics’ 
lion, and this amount to which he is entitled cannot be 
mulcted for costs.

IV. C. Hamilton, Q.C., for assignee:—The assignor, being 
an alien, is entitled to no exemptions. The rights of an 
alien arc only those expressly given by “ The Naturalization 
Act.” If the assignor is entitled to any portion of the 
fund as exempt, the amount due upon the two mortgages 
(some $1,171) is chargeable against such portion. The as­
signee is entitled to remuneration and costs as between 
solicitor and client out of the fund.

N. Mackenzie, for mechanics’ lien-holders :—The right 
(if any) of the assignor to exemptions will not prevail against 
the holder of a mechanic’s lien.

T. C. Johnstone, for execution creditors :—The execu­
tion at the suit of McKay & Brooks was registered before 
the debtor assigned, consequently the assignee took subject 
to this claim.

Judgment was reserved.

[September loth, 1S99.]

Richardson, J.—On an application, 29th April, 1899, 
by petition supported by allidavit of Francis L. McKay, 
James Conn, Adiel W. Sherwood, Daniel McLean, William. 
Boyd and Samuel R. Edwards of Indian Head, complaining 
that, the above-named Deinaurez had on the ! 4th day of 
January, ’99, made an assignment of all his estate to one 
William S. Cameron in trust for the benefit of his creditors, 
and that for reasons disclosed by the above material inter­
ference by the Court was sought, I granted an originating 
summons, calling upon all the parties concerned to be present
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the 6th May, 1899, when an application would be made for Judgment, 
an order for the administration of the trust estate or such Richardson,J. 
other order as should be proper.

On the return of this, extended some days for the pur­
pose of notice to the assignor, both he, the assignee and 
a number of persons claiming to be creditors of the estate 
were present and represented.

The following facts were disclosed on the hearing:—
Charles Oswald Demeurez, according to the records 

of the Land Titles Office, was on and prior to the 14th 
January, 1899, the registered owner of lot 17 in block 40 
according to the registered plan of the town of Indian 
Head in the registration District of Assiniboia, subject to 
two mortgages thereon to the Dominion Building and Loan 
Association amounting to $1,000 and interest, and had dur­
ing 1898 erected thereon a laundry operated by steam power.

By indenture dated the 14th January, 1899, made be­
tween himself described as a laundryman of the first part,
William S. Cameron, trustee of the second part, and the 
creditors of the said party of the first part, of the third part, 
it was recited :

That the said party of the first part being indebted to 
the said parties of the third part in several sums of money 
and unable to pay the same in full, was desirous of having 
his estate equitably divided and distributed among all his 
creditors, and had agreed to transfer and assign all his 
property real and personal, save what is exempt from seizure 
and sale under execution, to the said trustee upon the 
trusts and for the purposes thereinafter mentioned. The 
said party of the first part did thereby grant and convey 
unto the said trustee all the real and personal property of 
every nature and kind whatsoever which he, the said party 
of the first part, was then seized or possessed of or interested 
in, save as aforesaid.

And it was thereby declared that the trustee should hold 
the said real and personal property upon trust to sell and 
dispose of the same when and so soon as he should deem
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Judgment, expedient, ill such a manner and on such terms, and either to- 
Ricliardmn.J. getlicr or in lots, and either by public auction or private 

sale as they or he should deem proper. And it was thereby 
further declared that the trustee should hold the moneys 
arsing from any such sale or sales as aforesaid upon trust, 
first, to pay the costs, charges and expenses attending in 
and about the execution of the truste thereof, or of any of 
the powers therein contained, and in the next place to pay 
the residue of the said moneys unto and among the creditors 
of the said parly of the first part rateably and proportion­
ately and without preference or priority, according to the 
respective amounts of the respective claims ; and lastly, to 
pay the residue (if any) after the payment of the said claims 
to the said party of the first part.

It is to be observed that as to real property the said 
indenture contains no description of the assignor’s land, 
lot 17, intended to pass it so that registration in the Land 
Titles Office as a transfer to the assignee could be effected, 
but by a clause in the assignment the assignor Demaurez 
covenanted that he would execute, perform and do such 
further assurances, deeds and acts as might *e lawfully re­
quired by the said parties of the second a 1 third parts or 
any of them for the purpose of more efT tually conveying 
and assigning the premises thereinbe assigned, or any 
part thereof.

Under a Judge’s order (Jud. Ord., Rule 595) on 1st Feb­
ruary, 1899, Cameron had called for creditors’ claims.

From the date of his acceptance of the trust Cam­
eron had endeavoured unsuccessfully to obtain from De­
maurez such an instrument as would by describing the land 
in it enable Cameron to obtain registry in the Land Titles 
Office, for want of which the latter had been unable to pro­
ceed with the execution of the trusts by selling the property 
assigned ; the result being that Demaurez had improperly 
obstructed the assignee in the execution of the trusts cre­
ated by the assignment.

After hearing Demaurez’ reasons for refusing to execute 
the formal transfer called for, and overruling them, and it
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appearing that ns between Demaurez and the creditors, and .iwlgment. 
among the creditors, there were conflicting claims to be ad- R:ehardson,J. 
justed, it was considered proper that the assigned estate 
should be administered by the Court.

Under directions given by me the necessary formal 
transfer was executed by Demaurez.

Cameron was instructed to call for tenders to purchase 
the property, the tenders to be brought in by the 11th June,
1899. Pending these, on the application of the assignee,
Cameron, it being shown that Demaurez was still obstruct­
ing the assignee by withholding possession of the land from 
him, on my direction proceedings to eject Demaurez were 
instituted under which possession was given to Cameron by 
the sheriff.

On the 13th June. 1899, under an appointment for the 
purpose, Cameron brought in five tenders received by him 
for the purchase of the property, Demaurez and creditors 
interested being present. The lowest of these live tenders 
was shown to have been put in by Demaurez in the name of 
one J.imes Jackson, a relative by marriage. The highest 
in price was by one Bunting; to acceptance of this Demaurez 
objected, urging that it was lower than the fair cash value 
of the property, but after hearing evidence of independent 
valuators, on oath, the creditors recommending it, I directed 
the acceptance of Bunting’s tender of #1,530 for the pro­
perty subject to the two mortgages existing thereon. To 
enable the passing of a title to Bunting free of conflicting 
claims, some creditors asserting preference over the general 
body under entries appearing in the Land Titles Otlice af­
fecting the property, and Demaurez claiming certain rights, 
to wh ch I refer later o:i, it was arranged that such entries 
should be rescinded and withdrawn, and the purchase money 
paid into Court to represent the property to be distributed, 
and their respective rights adjusted as they stood previous 
to and at the time of sale.

This arrangement was carrier! out. The #1,530 was paid 
into Court and Bunting received his transfer.

X
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Judgment. In detvrininiiig upon the distribution of this $1,530 in 
Hicltardwonv1. Court the following conflicting claims in Court have to be 

adjusted.
Demauroz asserts, that inasmuch as by the assignment 

so much of his estate as would be exempt from seizure and 
sale under execution was reserved to him by the assignment, 
to that extent his claim stands before the creditors.

To this the creditors object, and urge that Demaurez 
being, ns is admitted, an alien born and not a British subject, 
is not entitled to claim any exemption from seizure and sale 
under execution, and, therefore, in law nothing was ex­
empted from the operation of the assignment, and the 
whole $1,530 belongs of right to his creditors. In support 
of this contention reference is made to section 3 of the 
Natural zation Act, and the second proviso.

This section is as follows:—“Real and personal pro- 
pi rtv of any description may lie taken, acquired, held and 
deposed of by an alien in the same manner and in all re­
spites ns by a natural-born British subject; and a title to 
Teal and personal property of anv description may be de­
rived through, from or in succession to an alien, in the 
same manner in all respects as through, from or in succession 
to a natural-born British subject; but nothing in this sec­
tion shall qualify an alien for any office, or for any muni­
cipal. parliamentary or other franchise; nor shall anything 
herein entitle an alien to any right or privilege as a British 
subject, except such rights and privileges in respect of pro­
perly as are hereby expressly conferred upon him.”

Stress is then laid upon the words of the latter proviso, 
the contention being that because the rights and privileges 
of exemptions from seizure and sale are not by that section 
expressly conferred upon aliens, they have none in Canada, 
and while the words of the Ordinance make no distinction 
between classes of execution debtors, to include aliens would 
be inconsistent with the Dominion Act.

1 construe this section thus:
An alien shall not be entitled to any rights or privi­

leges in respect of property except taking, acquiring, hold-

-
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ing and disposing of real and personal property of any de- Judgment, 
pcription in the same manner in all re-pe.ts as a natural-bom i£iuiiar<«Hon..i. 
British subject; and a title to real ami personal property of 
any description may be derived through, from or in succession 
lo an alien in the same manner in all respects as through, 
from or in succession to a natural-horn British subject, but 
nothing in this section shall qualify an alien for any office or 
for any municipal, parliamentary or other franchise.

How otherwise it can lie construed so as to give effect 
to the whole section, and thus gather what I conceive was 
the manifest intention of Parliament, I fail to perceive.

Laws exempting property from seizure and sale under 
execution have existed in Ontario for some fifty years, in 
Manitoba over twenty years, and also in the other provinces, 
and I have neither observed nor heard of any instance in 
which su h an objection as is now raised has been preferred.

1 am, therefore, left to my own construction as above, 
and therefore must overrule the objection of the creditors.

Having disposed of the question of Demaurez* rights to 
exemptions as an alien, 1 have now to determine upon the 
merit of his claim.

He first asserts that as a laundryman (lie is so described 
m the alignment) such tools and implements as were used 
in the laundry to the extent of $200 were exempt under sec­
tion 2, s.-s. 7 of the Exemption Ordinance, which declares 
free from seizure by virtue of all writs of execution, the 
toeds and^ necessary implements to the extent of $200 used 
by the execution debtor in the practice of his trade or pro­
fession. As to this claim, the evidence submitted estab­
lished that during the brief period, six weeks or so, it was 
operated, the laundry was run by an expert employed by 
him; that Demaurez was not a laundryman by trade or 
profession, such was not the business he had learned, or his 
handicraft; that his particular occupation was that of a 
watchmaker, or a repairer of watches and jewelry, and that 
his tools and implements in that line had been either re­
tained by him or handed over to him. True, he started a 
laundry run by machinery, he employed a man to run it,
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ami although he (as put hy Mr. Thompson in his work on 
!. Homesteads and Exemptions, s. 750) “sometimes tinkered 

about the laundry,” the articles he claims as exempt from 
seizure under execution are not tools he worked with n 
contradistinction to his ownership of machinery and its 
usual adjuncts as a laundry run by steam power.

This claim I, therefore, reject as untenable.
In addition Demaurez claims that out of the $1,530 in 

Court lie is entitled to $1,500 for the reason that the pro­
perty assigned and sold was the building occupied by him 
at the time of the assignment and the lot on which the 
same was then situate ; the Exemption Ordinance, s. 2, 
s.-s. 10, providing these to the extent of $1,500 to be free 
from seizure and sale under execution.

This claim qualified in amount, as will appear, 1 feel I 
cannot refuse to allow.

Demaurez’ right to the whole of the $1,500 is contested 
by two execution creditors, as also by three claimants of 
mechanics’ liens.

As to the executions:
First there is that of McKay and Brooks, which, from the 

9th November, 1898, attached upon Demaurez’ then interest 
in the property which was subject to the two mortgages, 
$1,000, and interest thereon.

Had the present sale been made by the sheriff that officer 
would have realized a surplus of $30 over the exemptions 
which would be applicable upon their execution, and to this 
$30, in my judgment, McKay and Brooks arc preferred to 
the other creditors.

The other execution against Demaurez is that of Edwards 
and Boyd, delivered to the sheriff and registered in the Land 
Tiths Office, 14th March, 1899, for $390.72, and these ex­
ecution creditors assert that the exception provided 
by section -1 of the Exemption Ordinance was applicable, and 
therefore as against them Demaurez had no right of exemp­
tion. Their claim, for which judgment was signed in de­
fault of appearance, lltli February, 1899, is for three pro­
missory notes, dated respectively 6th August, 1898, made
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by C. 0. Dcmaurez payable to the order of the plain- Judgment, 
tiffs at the Union Bank of Canada at Indian Head, two, Richardson,J. 
three, and four months after date, $102, $103, $156, in the 
payment of which the maker defaulted. It was shown that 
part of the machinery purchased by Dcmaurez for use in and 
placed upon the premises in his laundry on Ctli August, 1898, 
while it was in course of construction was withheld from de­
livery by the C. P. It. Co. until certain moneys had been paid, 
and that Dcmaurez induced Edwards and Boyd to indorse 
his notes (those sued on) to the Union Bank of Canada, 
which discounted the notes and paid the proceeds over to 
Dcmaurez, who thereupon paid over the amount for which 
delivery was withheld by the C. P. It., and used the residue 
of the money received from the bank for his other purposes.

It was not shown that Edwards and Boyd wrerc the ven­
dors of the mater ai at the C. P. It. or in business together, 
and the records show that the subject matter of the judg­
ment obtained by them was not for the price of any articles 
sold by them to Dcmaurez.

Their contention must therefore fail for, by section 4 
referred to, exemption from seizure is only removed from 
and is expressly restricted to articles the price of which forms 
the subject matter of the judgment, which does not happen 
in this instance.

Dcmaurez’ right to the $1,500 is then contested by three 
creditors who claim to have rights superior to Demeurez’ 
ex- mptions under the provisions of the Mechanics’ Lien 
Ordinance. These arc: 1, Clement Peltier; 2, Adiel Sher­
wood ; 3, James Conn.

As to Peltier. An action was commenced in this Court 
4111 January, 1899, against the assignor Dcmaurez on a 
claim in which, after setting out the facts which, under the 
provisions of the Mechanics’ Lien Ordinance, entitled him 
to claim a lien upon Dcmaurez’ interest in the property 
sold, and alleging that the formalities required by the Ordi­
nance to perfect such lien had been performed, sought 
through the direction of this Court to have that interest 
disposed of, and for such purpose all proper directions
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Judgment, given. A ropy of the writ of summons and claim appear 
.Richardson,.I. by the files ol' the Court to have been duly served upon 

Demaurez on the 17th January, 1899. To this action no 
appearance or defence was entered, and none having been 
placed on the files Demaurez must be taken to have admitted 
tin* rights as asserted by Peltier in his suit, who at any time 
prior to the sale made to Bunting was entitled upon taking 
proper steps to an order enforcing his lien.

Against such an order, or out of the proceeds of a sale 
of Demaurez’ interest in the property the Exemption Ordi­
nance would, in my judgment, have no application in his 
favour, and Peltier's claim, therefore, forms a first claim 
on the $1,500.

As to Adicl W. Sherwood and James Conn. These claim 
to have mechanics’ liens against the estate or interest De­
maurez had in the land sold, and, being of the same class 
as Peltier’s under the Mechanics’ Lien Ordinance, to also 
rank upon the $1,500 in Court, although neither of them 
bail instituted proceedings in this Court.

As to Sherwood’s claim of lien. On the 18th November, 
1898, this claimant filed in the Land Titles Office, Assa., a 
document in which he states that he claimed a lien upon 
Demaurez’ estate in respect of the following material, then 
setting out an account for articles of lumber, itemized, at 
various dates commencing 22nd April to 25th June; then 
after an interval 1st August to 23rd August, then Septem­
ber 8th, 44 cents; September 9th, 48 cents; October 4th, 
07 cents, and October 28th, 10 cents, total, $140.40; that 
11ns • materials were furnished on or before 28th October. 
1898, and that Demaurez then owed, after crediting $10.75, 
$129.05; that lot 17, block 40, Indian 1 lead, was the land 
to lie charged.

It was objected before me that this was not a claim 
complying with the Ordinance, in that it does not show 
the purpose for which the materials in the account were fur­
nished, whether for construction, alteration or repair of a 
building or erection upon the land sought to be charged.
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Up to ilic completion of the sale to Bunting no other Judgmint. 
j roceeding appears to have been taken in the Land Titles Ricliardson.J. 
Office as in the Peltier suit by the claimant. Sherwood 
subsequently, i.e., on 21st June, 1899, by a statutory declara- 
t.un before Mr. Jackson, affirms that Demaurez is indebted 
to him in $128.82, to which is annexed an account the total 
of which corresponds with his declaration. As the last 
item in this is charged 9th September, 1898, or more 
than thirty days before the claim was filed in the Land 
Titles Office, and as Demaurez disputes having received the 
last two items in this account, as well as those of 4th and 
28th October, and as Mr. Sherwood deliberately asserts in 
his solemn declaration of June 21st, “ I hold no security 
for the said indebtedness or any part thereof,” he must be 
taken to have known, when making this declaration, he had 
no legal rights under the Mechanics’ Lien Ordinance.

As to Conn’s claim. This, made in similar form to 
Sheiwood’s, was lodged in the Land Titles Office November 
loth, 1898, and no other proceeding taken under the Me­
dian ies’ Lien Ordinance. The account is simply one for 
hind er supplied 18th to 20th November, 1897, 26th April 
to 29th October, 1898, at various dates. There is nothing 
to show the purpose for which the lumber charged was sup­
plied. The amount sworn to as due is $160.78.

To prove that no lien can legally stand, Demaurez brings 
m an account rendered by Conn. 8th July, 1898, showing a 
lalanee due $132.89, and his affidavit attached stating that 
the building for which the material in this account 3
items are similar to those in the claim of lien as far as they 
1 a tend) was completed long before the 15th October, 1898.
This is corroborated by the affidavit of one Murphy.

As on 26th April, 1899, Conn made an affidavit in this 
matter that Demaurez owed him $175, and James Edwin 
IÎrooks, manager of Conn, on the 4th July, 1899, solcmn- 

declared that Demaurez* indebtedness was $165.62, and 
’hat Conn held no security for said indebtedness, and as 
Demaurez disputes any indebtedness for which a lien would 

old, corroborated by Murphy, I have no hesitancy in reject- 
”g his as well as Sherwood’s claim.

T.L.R.—VOL. V. 7

26
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.Judgment. [The learned Judge then considered the proofs of claims 
Hichard»ont.J. of several other creditors, and having disallowed some in re­

spect of which evidence had not been taken, proceeded as 
follows :]

As regards the other creditors’ claims no substantial ob­
jections were raised, but as several of these claims are not 
properly proved, and as there remains in Court no money 
applicable for the general creditors, and as it may be that 
on further proceedings an opportunity to properly prove the 
same may present itself, a consideration of these is at pre­
sent unnecessary.

There remains now the question of costs to be determined.
As to those of the parties (creditors) who instituted the 

proceedings, i.e., the plaintiffs in the matter :
Although by my judgment they take no portion of the 

fund in Court, it is in consequence of their act and by reason 
of the proceedings forced on by the assignor’s conduct that 
the rights of the parties have been ascertained and deter­
mined and the fund distributed.

Their costs, party and party, arc to be paid out of the 
$1,530 in Court and to include a copy of the judgment if 
required.

As to the costs of the assignee. He not having unrea­
sonably, as I determine, carried on such proceedings as 
necessarily devolved upon him in the matter, the fund is 
chargeable with his costs as between advocate and client, 
including shorthand writer’s notes extended.

The assignee is to have a charge upon the fund for his 
personal expenses and outlay, itemized and verified by affi­
davit, in connection with the assignment and action there­
under, as also a reasonable sum for his services indepen­
dent of his advocate’s costs. These to be fixed by the Clerk.

The costs of the plaintiff’s advocate, Peltier v. D urn aurez, 
will include necessary attendances upon proceedings in the 
matter ; the claim of plaintiff including his costs as to above 
to be fixed by the Clerk.

As to Mr. Balfour’s costs. These, as between advocate 
and client, are to be taxed, and for the amount so taxed Mr. 
Balfour is to have a charge upon the fund.
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No distribution of the fund or any payment out is to be Judgment, 
made until after the time allowed for appeal from my judg- Richardson,J. 
ment, nor then if in the meantime notice of appeal is given 
by some one interested, in which event the fund is to remain 
in Court subject to the adjudication in appeal.

The assignor appealed from that portion of the judg­
ment directing payment of the costs of the creditors and 
ef the assignee and the assignee’s remuneration out of the 
1 mill, and from that portion directing that $30, being the 
difference between the $1,530 realized by the sale of the 
property and the $1,500, allowed as exempt, be applied on 
account of the judgment of McKay and Brooks.

The execution creditors cross-appealed from that portion 
of the judgment holding that the assignor was entitled to 
$1,500 as exempt.

Pending the hearing of the appeals the costs of all parties, 
as awarded by the judgment, were taxed, and paid out of the 
fund in Court to the respective advocates, upon such advo­
cates filing undertakings to repay the amounts received by 
1 ' em respectively if ordered so to do.

The appeal wras heard on June 4th, 1900.
James Half our, for appellant.—The assignment expressly 

excluding the property exempt from seizure and sale under 
«Mention, this property did not pass to the assignee except 
for the purpose of separation, and as soon as separated from 
tie balance of the estate it should have been handed over 
tu the assignor. The assignee is liable for damages if he 
appropriates exemptions: Cloutier v. Georgesou.3 The as- 
' gnee is in the same position as a sheriff, who allows or dis­
allow- exemptions at his peril: In re Gould if- Hope.3 Ex- 
« inptions arc at the absolute disposal of the execution 
debtor: Temperance Insurance Co. v. CoombeJ The sale 
vas against the will of the assignor. The fund represents 
the property. The proceeds of insurance on exempt prop- 
•rtv is also exempt: Osier v. Muter.“ The exemption could

-in Man. R. 1 : 30 C. L. J. 244: 20 C. L. T. 138. *20 O. A. R. 347.
4-‘s C. L. J. 88. e19 O. A. R 94.
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Argument. ]10t havc liccn seized or sold under a writ of execution, there­
fore the Court cannot charge the portion of the fund which 
r<presents the exemption with the payment of costs. The 
creditors failed in their proceedings and arc not entitled 
to costs: Bartlett v. Wood0 Croggan v. Allen,1 Fane v. Fane,* 
Hilliard v. Fill ford.® The #30 realized is the only fund 
available for payment of the assignee’s costs.

As to the cross-appeal.—“The Naturalization Act” does 
not interfere with an alien’s r ght to exemptions under “ The 
Exemption Ordinance.” Heal estate to the value of $1,500 
is exempt, and when the real estate is subject to a mortgage 
the exemption relates to the equity of redemption: Ontario 
Bank v. McMickenBertrand v. Magnnsson."’

IV. C. Hamilton, Q.C., for assignee, respondent.—The 
at signe o is a trustee, and as such can be deprived of costs 
only for misconduct: Colterell v. Stratton," In re Chennell, 
Jones v. Chennell, Vii In re Knight’s Will,1* Turner v. Han- 
cock,14 Farrow v. Austin,'6 In re Lore, Hill v. Spurgeon,'0 Ex 
parte 1 Vainivright.'1 In the absence of misconduct a trustee 
is awarded his costs, even of unsuccessful litigation: Fitts 
v. Lafontaine,18 or of proceedings instituted without the 
sanction of the Court: In re Beddoe, Downes v. Cotham.10 
The proceedings in question were carried on under the 
direction of the Court. The trust fund must hear the trus­
tee’s expenses incur:ed in the execution of the trust: 1 Ver­
ra// v. Harford,-0 Smith v. Beale.*' The question was new 
and a proper one for the trustee to raise, lie is, therefore, 
entitled to costs: Yale v. Tollerlon.22

1» XV. It. SI7: 30 L. Ch. 014: 4 !.. T. tHKi. 22 C. 
I» mi ; 47 L. T. 437: 31 W. It. : It*. '13 ('. I*. 228 ; 40
1 . J., Ch. 2U0; 41 L. T. 551; 28 XV. R. 348. “4 Ch. 1*. 380; 40 L.
J ( h 43; 35 L. T. 750; 25 XV. It. 101. lo Man. It. 40H; 15 (’. I,. T. 
2» ft- 31 C. L. .1. 430. 11L It. 0 Cl*. 514; 43 L. .1. ('ll. 573; 30 L. T.
580- 22 W. U. 007. ,JS C. I*. 402; 47 L. .1. ('ll. 80; 38 L. T. 41M; 
«»,; vv. It. 505. «20 C. I). 82; 53 !.. .1. ('ll. 223; 50 !.. T. 550; 32
W U. 417. '*20 C. 1>. 303; 51 L. .!.. Cli. 517; 4(5 L. T. 750; 30
W U. 480. 1118 C. D. 58; 45 L. T. 227; 30 XV. It. 50. ,62U C. D.

Ch. 233; 08 L. T. 505; 41 XV. It. 177; 
It. 308. r:2 Ch. Chs. 40.

348; 54 L. j.,Ch. 810; r»2 i,. i. au»; 03 w. it. -ho. “iu u. u. m*.
1 r.->. r.i i i < 'h 07! 45 1. T. 502 : 30 XX". It. 125. "O App. Cases.

"(1803) 1 Ch. 547; (2 L. .!.."(1803) 1 Ch. 547; (2 L. J., 
2 R. 223. ••°8 Vis. 4. “26 O.
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The amount due on t he two mortgages must bo charged Argument, 
oga list the assignor’s exemption. The assignor made no 
s -lection of exemptions, which is necessary: Cloutier v.
(leiryeson.2 The assignee’s advocates have a lien upon the 
fund for their fees and disbursements: Ex parle Yalden, In 
re Austin,23 Hell v. Teetzel2* Savaye v. James.23

T. C. Johnstone, for execution creditors, respondents.—
The «assignor, being an alien, has no rights other than those 
ixpressly conferred by ‘'The Naturalization Act,” and con­
sequently no right of exemption. If $1,500 is exempt, 
the amount due on the two mortgages is to be charged 
against this.

.V. Mackenzie, for lien-holders, respondents.

[March 7th, 1001.]

Wet moke, J.—I have come to the conclusion that my 
hi other Hiciiardson was correct in holding that the ap­
pelant is entitled to $1,5U0, part of the proceeds of the 
sale of the real property, subject to Peltier’s lien. I must 
say, however, that it is not, without some difficulty that I 
have reached this conclusion. I do not wish to be under­
go id as holding anything more than is necessary for the 
purpose of deciding the questions involved in this appeal 
upon the material presented. T can quite conceive that 
cbm’s may arise which will involve very nice questions of 
law in applying paragraph 10 of sec. 2 of “The Exemptions 
Ordinance” (Consolidated Ordinances, cap. 27), and I am of 
opinion that this appeal brings us pretty close to one of 
them. The paragraph in question exempts from seizure 
under execution “the house and buildings occupied by the 
ex lcution debtor, and also the lot or lots on which the same 
ar • situate, according to the registered plan of the same, to 
ilie extent of fifteen hundred dollars.” The appellant occu­
pied lot 17, in block 40 (according to the registered plan), in 
Indian Head. His dwelling house was situated on this lot,.

’ 4 C. D. 12U: 40 !.. J.. Bk. 59; 35 L. T. 720; 25 W. It. 134. "24 
s. C. R. 056, lIr. Itvps. 0 Eq. 357.
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Judgment. There was also another building on the lot, put there for 
Wetmure, J. the purpose of a laundry. On what part of the lot this 

laundry was placed does not appear, nor is there any evidence 
as to the size of the lot, or as to its capability of being sub­
divided into two parts so as to leave each part available for 
any practical purpose. There is evidence that the appel­
lant wanted his dwelling house and eight feet beyond it set 
olf for his exemption. It would appear, however, from the 
arguments of counsel as if the appellant wanted the front 
of the lot and eight feet back of the rear of the house and 
running across the lot. This 1 can quite conceive might 
render the rear part xaluclcss, or nearly so, because there 
might be no access to it without crossing the front part. 
My brother Richardson informed me on inquiring of him 
that a division of the lot was not pract'cable, and that 
this fact was conceded. I am of opinion, however, that this 
Court must come to that conclusion, in view of the manner 
in which this appeal is presented to it. In the first place, 
no applicat on w« s made in the proceedings before Rich­
ardson, J. for a division. If the lot was capable of being 
divided so that each portion of it would have an appreciable 
market xaluc after the dwelling house and lands about it 
necessary for its usual and proper occupation as such, in all 
to the value of $1,500, exclusive of the mortgages, had 
1 ci n set apart, an application would have been made to have 
it so d vii'eil, and 1 am not prepared to say that if the lot 
was capable of being so divided that would not have been 
the proper course to have taken, but I express no decided 
opinion on the subject. In the next place, it was not urged 
before Richardson, J., or at the argument of the appeal, 
that the dwelling house, with sufficient of the land around 
it suitable for its proper enjoyment and occupation, in all 
to the value of $1,500, should have been set apart. Ar­
riving at the conclusion that the land was not capable of 
being so divided, I am of opinion that the appellant was 
entitled to his exemption to the extent of $1,500 in 
rispect to the wl ole lot, and that that right is not affected 
by the fact that the value of the lot with the buildings was 
over $1,5C0. A person m'ght have a lot of land, the
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intrinsic value of which in itself would not be more than Judgment. 
$2U0. He might have buildings on it worth $20,000, and Wetînôro, .T. 
it would be utterly impossible to set aside any portion of 
the lot worth $1,500. But the person would have the right 
of exemption to the extent of such $1,500 if the property 
was embraced by paragraph 10 of the Ordinance in question.
In the case before the Court, while, as I have stated, the 
total value of the property was over $1,500, there were 
im rigages against it, and as a matter of fact, the equity of 
redemption was only worth $1,530 (at least, we must prac­
tically hold that for the purposes of this case). I agree 
with what was held in the Ontario Bank v. McMicken,1 
which, as I understand it, is substantially “that when the 
land in respect to which the right to exemption attaches is 
mortgaged, the debtor is entitled to his exemptions out of 
the value of the equity of redemption.” I think this is 
in accordance with the intention of the Ordinance, namely, 
that quead such properly, the debtor shall be entitled to, if 
it can be realized, sufficient to provide him with a dwelling 
place to the extent of the exemption. I do not wish to 
decide anything further in this respect or to make any sug­
gestions. I simply, for the reason stated, hold that, under 
the circumstances of this case, the appellant is entitled to 
the $151:0, subject to the Peltier lien. Subject to what I 
have In reinbefore stated, I concur in the judgment of my 
brother .Milllike and in the conclusion he has reached.

McGuire, J.—This is an appeal from a portion of the 
judgment of Mr. Justice Richardson in the above matter.
Dcmaurez on the 14th January, 1899, made an assign­
ment in trust for the benefit of creditors to one W. S.
Cameron, by which he assigned all his real and personal 
pvo| erty to said Cameron in trust as aforesaid, “except 
what is exempt from seizure and sale under execution.”

On the 29th April, 1899, an originating summons was 
granted on “an application on the part of certain of the 
creditors.” by Mr. Justice Richardson, for an “order for the 
administration of the trust estate,” and an affidavit made 
by one James Conn, who cla med to be a creditor, was filed
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on tliai application, which affidavit alleged that the assignee, 
Cameron, had not “used due and proper diligence towards 
realizing the said estate,” and was, in his belief, “unsuit­
able and incompetent to perform his trust.” Similar affi­
davits made by five oilier creditors were also filed. Counter 
affidavits of Dcmuarez and Cameron were also filed. The 
petition on which the originating summons was granted 
alleged that the assignee had not proceeded to get posses­
sion of the property assigned, and had allowed Demaurez 
to remain in possession and enjoyment thereof, and the 
petitioners believed Cameron to he unsuitable and incom­
petent to perform his trust, and asked for his removal, and 
that another person, one Campkin, he appointed liquidator. 
On the 13th of May, cause was shewn, and the Judge’s note 
is: “The ease stands to 15th June, and the assignee is 
directed to proceed with the execution of the trust, and to 
dispose of the real estate without delay.” The appeal hook 
shews that on the 22nd May the “assignee demanded 
possession of the store premises, which demand was refused 
by the said assignor. A writ of summons for ejectment 
and possession was issued, and notice of motion for imme­
diate judgment was served by leave, and judgment was given 
for the assignee, and costs to the amount of $82.52 taxed by 
the said assignee against the said assignor.” On the hear­
ing of this motion for ejectment, it appears that Demaurez 
appeared in person, and claimed exemptions, and that these 
should he allotted, and on the 1st June the Judge found 
“plaintiff entitled to judgment as asked. No judgment to 
be entered until June 11th, unless it be shewn by affidavit, 
of which! Mr. Balfour is to have notice, that defendant is 
obstructing plaintiff. Question of costs reserved.” On the 
13th June the matter came again before the Judge, 
when counsel for the assignee stated that five tenders for the 
land had been obtained, one of which was put in by Edward 
Bunting, offering to pay f1,530, over and above the amount 
of the mortgage thereon—$1,171. Counsel for all parties, 
except for Demaurez. recommended acceptance of this ten­
der. Mr. Balfour, for Demaurez, opposed the sale, not con­
sidering the offer sufficient.
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The matter was adjourned till 30th .Tune, and again till 
6th July, when Demaurez was examined as a witness as to 
what property he had, and in his evidence he said lie was 
never naturalized as a British subject, and came from Maine, 
U.S.A. There were certain mechanics’ lien claims against 
the property, and some evidence was taken as to these, and 
it also appeared that Demaurez had given a written notice 
to the assignee as to what lie claimed as exemptions. On 
page 15 of the appeal hook is a notice, dated 23rd May, 
1899, signed by Demaurez, addressed to the assignee, in 
which he claims as exempt:—“ (1) The real estate occupied 
by me to the value of $1,500, and (2) the following personal 
property: my tools, not included ns fixtures of the laundry 
plant I made my living with, household goods, and my cloth­
ing,” and warns the assignee not to interfere with the said 
property.

Mr. Balfour, for Demaurez, insisted that the assignor 
was entitled to $1,500, less the Peltier claim including costs. 
Peltier was a lien-holder, and had obtained judgment.

Judgment was thereafter rendered, in which the objec­
tion that Demaurez. being an alien, was not entitled to any 
exemption, was not allowed, and the judgment then proceeds 
to deal with what was exempt. The Judge decides against 
the claim of exemption set up as to the tools used in the 
laundry. As to the real estate, he says: “Had the present 
sale been made by the Sheriff, that officer would have rea­
lized a surplus of $30 over the exemptions, which would be 
applicable upon their execution (that of McKay and Brooks) 
nil to this $30, in my judgment, McKay and Brooks are 

preferred to the other creditors.” Another execution of 
Kdwunls and Boyd, it was claimed, was not affected by the 
exemption set up by virtue of sec. 4 of cap. 27, but this 
contention is not sustained. The judgment then says: 
‘ Demaurez’ right to the $1,500 is then contested by three 
creditors, who claim to have rights superior to Demaurez’ 
exemptions, under the provisions of The Mechanics’ Lien 
Ordinance. These are Clement Peltier, Adiel Sherwood and 
Janies Conn.” Peltier’s claim is allowed, but Sherwood’s

Judgment. 

McGuire, J .
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and Conn’s rejected. In the result the Judge decides that 
Dcmaurez is entitled to $1,500, less Peltier’s claim, and then 
he nrocieds to consider the question of costs. “ As to those 
of the parties (creditors) who instituted the proceedings, 
i.c., tin* plaintiffs in this matter, although by my judgment 
they take no portion of the fund in court, it is in conse­
quence of their acts, and by reason of the proceedings forced 
on by the assignor’s conduct that the rights of the parties 
have been ascertained and determined and the fund dis­
tributed—their costs, party and party, are to be paid out of 
the $1,530 in Court.” The costs of the assignee, he directs, 
are also to he paid out of the $1,530. Also the costs of 
Peltier (lien-holder) and of Mr. Balfour, advocate for 
Dcmaurez, are to be a charge upon the fund in court.

Dcmaurez appeals from that portion of the judgment 
referring to the payment of costs incurred by the creditors 
and the assignee and against that part which adjudges that 
the $30 in excess of the $1,500 should be applied on the 
execution of McKay and Brooks, and asks that this $30 
should be applied “ on payment of the costs incurred in 
winding up the said estate,” as that sum is all that was 
realized by the said sale.

The execution creditors, by cross-appeal, ask for a re­
versal of so much of the judgment as decides that Dcmaurez 
was entitled to exemption as to the real estate.

1 think the decision of the trial Judge that Dcmaurez 
being an alien, did not disentitle him to exemption, was 
correct.

The contention that section 3 sub-section 1 of The Na­
turalization Act debars him is due to a hasty and incorrect 
reading of the sub-section, which merely states that nothing 
“ therein ,” i.e., in that section, shall entitle an alien to any 
rights or privileges as a British subject, except such rights 
and privileges in respect of property as arc hereby (i.e., by 
that Act) expressly conferred upon him. It does not say 
that nothing in any other Act or law shall entitle an alien 
to any privilege not conferred by this Act. The meaning 
is that nothing is to be implied from section 3 in favour of
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an alien beyond what is expressly conferred by this Act ; 
that the rights and privileges in respect of property ex­
pressly conferred upon an alien hy the Act are not to be 
amplified or extended as being given hy section 3.

Leaving, then, the Naturalization Act, what are the rights 
of an alien friend resident in the Territories? Lord Cran- 
wortli, in Jcffcrys v. Moose y,2" said : “Prima facie the Legisla­
ture of this country must he taken to make laws for its own 
subjects exclusively. . . . But when 1 say ... its own 
subjects, I must be taken to include under the word ‘ sub­
jects ’ all persons who arc within the Queen’s Dominion, and 
who thus owe to her a temporary allegiance.”

Jervis, C.J., in the same case said: “Natural horn sub­
jects, and persons domiciled or resident within the kingdom, 
owe obedience to the laws of the kingdom, and arc within 
the benefits conferred hy the Legislature.”

Our liberal exemption legislation was doubtless enacted 
with a view to encouraging immigration, and immigrants 
from foreign countries were welcome ns well as those coming 
from the oldf-r provinces of Great Britain. An immigrant 
from foreign soil must remain an alien for three years at 
least after coming hero, and if the Exemption Ordinance did 
not apply to him until he became naturalized, the object of 
the Ordinance, so far as such immigrants were concerned, 
would be in a great measure defeated.

It does not seem to he disputed, on any other ground than 
his being an alien, that the judgment appealed from is cor- 
r< ct in declaring Dorn aurez entitled to the house and build­
ings occupied by him to the value of fifteen hundred dol­
lars. It was objected that he should have pointed out what 
he claimed as exempt. I think the law is that the sheriff 
is bound to leave him what is exempt, the debtor having 
the right, if he chooses to exercise it, to a choice from the 
gicater quantity of the same kind of articles which are ex­
empted. If he does not see fit to make the choice it is prob­
able he would not be heard to complain that the sheriff had

"4 II. L. Cns. 815; 3 C. L. R. 025; 24 L. J., Ex. 81; 1 Jur. 
(N.S.) 015.

Jii<lgim-nt.

McGuire, «I.
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not made the choice most favourable to the debtor. But 
even if lie was bound to declare what he claimed as exempt, 
it seems to me he did so by the written notice ol‘ *^3rd
May.

This brings us. then, to the portion of the judgment 
appealed from by Dcmaurez, the direction that the costs of 
the proceedings should be charged against the $1,500 in 
( out declared to be his exemption. 1 shall not inquire 
into the natural justice of the conclusion arrived at by the 
trial Judge, that the costs of all parties should be paid out 
of the fund in Court. If not hampered by the Exemption 
Ordinance 1 might have come to a similar conclusion. But 
however hard it may seem to the creditors and the assignee 
that, they should have to bear their own costs—assuming that 
there is any hardship in this—it is equally hard that Dcmau­
rez should escape paving the debts he owed these same credi­
tors. The Ordinance, however, says that creditors must 
go unpaid unless the defendant has property not exempt out 
of which the executions can be satisfied, or unless the debtor 
is willing to waive his exemptions. The honesty of the 
creditors’ claims is not in question in such a case as the 
present, in face of the positive language of the Ordinance. 
If the judgment here was correct in directing payment of 
costs, but not of the original debts, out of the debtors’ ex­
clu])! ion, I do not see why, in all cases where the creditor 
sues to judgment, the costs of such suit should not be pay­
able out of property otherwise exempt. There is no question 
whatever that, had there been no assignment for benefit of 
creditors all the creditors could have done would be to get 
judgments and put executions in the sheriff’s hands, and all 
they would have got out of the real estate here would have 
been $30. It. seems to me the costs were all incurred by 
the creditors in their efforts to recover the amounts of their 
claims. These efforts proved to have been ill-advised and 
ineffectual—they attempted to have the assignee removed, 
but they failed in that—tliev found fault with Demaurez 
because ho did not transfer the real estate to the assignee. 
He never agreed to assign, nor did he assign, his real estate
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1 o the assignee, except subject to his exemptions, and it 
turns out that, as to his real estate, he in effect assigned 
«inly $30. His interest then was $1,500, the assignee’s $30 
—he would seem to have been justified in declining to exe­
cute a transfer, except under the protection and directions 
of the court.

I think the appeal should be allowed, and that it should 
be declared that lfemaurez is entitled to be paid out of the 
money in Court the sum of $1,530, after deducting there­
from the amount of Clement Peltier’s judgment and costs; 
that Demaurcz should be paid his costs of this appeal, and of 
the pr< ccedings before Judge Richardson, by the petition­
ing creditors; that the assignee’s costs in this appeal and in 
said proceedings before Judge Richardson should be paid 
by the petitioning creditors; that the cross-appeal should be 
dismissed, with costs to the appellant to be paid by the 
n spondents.

It is further ordered that the sums paid out of the 
moneys in Court to the advocates of the respective parties 
on their respective undertakings filed to repay the same 
if so ordered, be paid back by them respectively into Court 
to the credit of this cause; that is to say: Messrs. 
Hamilton and Jones, $363.62; Mr. .lames Balfour, $160.67; 
Mr. T. C. Johnstone, $163.10; and Messrs. MacKenzie and 
Brown, $112.20 ; and that when said moneys are so 
paid in the money then in Court to the credit of this cause 
he paid out to the parties respectively entitled thereto as here­
inbefore directed.

Rouleau and Scott, JJ., concurred.

Appeal allowed with costs.

Cross-appeal dismissed with costs.

Reporter:
Ford Jones, Advocate, Regina.

ilKlglllfllt.

IcQuirt. J.
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CLARK v. HAMILTON (No. 1).

SiCurity (or co «.'#—Discretion—Aft tacit of m:riti—C'/o m-cua ini nation 
of deponent.

Thu practice under It. 520 uf the J. O. (C. (>. 18!IS, <•. 21) as to se­
curity for costs, differs from the ih:^i..<Ii practice in making it obliga 
tory upon the defendant to lile the affidavit ui Himself or Ins agent al­
leging lie has a good defence on the merits.

Quaere, whether it is necessary to set out the grounds of defence. 
This rule leaves the granting of the security to the discretion of the 

Judge under the circumstances of each case. The Judge may 
order the deponent to be cross-examined upon his affidavit as to 
the nature of the alleged defence before deciding the motion. Un­
der the circumstances of this case the Judge was held to have 
exercised a proper discretion in refusing security.

Judgment of Richardson, J., affirmed.
[Richardson, J., January 18th, 1901.

[Court en banc, May 7th, 1901.

The plaintiffs claimed from the defendant as acceptor of 
three bills of exchange $103. Upon an affidavit of the defen­
dant s'u wing that the plaintiffs resided rx. juris., and alleging 
that, in his belief, he had a good defence to the action on the 
merits on the ground that he had overpaid the plaintiffs, a 
Chamber summons, issued on December 10th, 1900, for an 
order for security for costs. In opposition to the application 
the plaintiffs filed an affidavit of a member of the plaintiffs’ 
firm, alleging that the defendant was justly and truly in­
debted in the sum sued for in respect of the acceptances, 
which were for goods supplied—that the defendant was en­
titled to no credit which had not been given, and had no 
set-off or counterclaim—that the defendant had never com­
plained of any error or overcharge in his account, or defect in 
the goods—:that the defendant had no defence to the action, 
and that the deponent believed that the application was made 
solely for the purpose of delaying and hindering the plaintiffs 
in the recovery of their claim ; an affidavit of a student in 
the office of the plaintiffs’ advocates, alleging that prior to 
the issue of the writ of summons lie had had several conversa­
tions with the defendant in regard to the claim sued on, in



v.| Cl.A UK V. HAMILTON. Ill

which the defendant had admitted his liability on the accep­
tances sued on, and had oll'ered to pay $25 per month in set­
tlement, and that, in pursuance thereof, the defendant had 
made one payment of $25 on account prior to the issue of the 
writ of summons ; an affidavit of one of the plaintiffs’ advo­
cates, verifying the acceptances sued on, and alleging that 
prior to the issue of the writ of summons he had had a con­
versation with the defendant in regard to the claim sued on, 
in which the defendant had stated that the acceptances sued 
on represented the balance of an account which he had been 
carrying with the plaintiffs for years, and that he wished to 
pay the same; that the defendant had then offered to pay $25 
per month in settlement, and had never intimated to the de­
ponent that he had any defence to the claim, and that the 
deponent believed that the application was made solely for 
the purpose of delaying the plaintiffs in the recovery of their 
claim ; and a further affidavit of the said advocate, alleging 
that on December 20th, 1900 (after an enlargement and be­
fore the determination of the application), the defendant, in 
the course of a conversation with him in the defendant’s own 
office, regarding the claim sued on, had admitted his indebted­
ness, using the words : “ I owe the $103.”

The application was heard on January 14th, 1901.
The defendant in person.
N. Mackenzie, for plaintiffs.

[January 18th, 1901. ]

Richardson, J., delivered a verbal judgment discharg­
ing the summons with costs to the plaintiff in the cause.

The defendant appealed (by special leave). The appeal 
was heard on March 5th, 1901.

Ford Jones, for appellant :—In England a summons for 
security for costs issues on an affidavit showing only plain­
tiff’s residence ex. juris. : Eng. Mar. Rule, 981, Dan. Ch. Forms 
(3rd cd.)967, Chitty’s Forms 223. Here the affidavit must 
also swear to “ a good defence on the merits to the action ”—

Statement.
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Argument. Jud. Ordee. rule 520. A plaintiff residing ex. juris, must fur­
nish security for costs—in re The Percy d; Kelly Mining Co.,1 
Pray v. Edie? Crozat v. Brogden3—unless he has substantial 
property within the jurisdiction, or has money belonging to 
the defendant in his hands, or there is a cross-action. A 
fourth exception is sometimes mentioned, viz., where the de­
fendant admits his indebtedness. Hut this exception cannot 
apply here, because before a defendant can obtain a sum­
mons for security for costs here lie must tile an atlidavit 
swearing to “ a good defence on the merits to the action,” 
which is inconsistent with an admission of indebtedness. 
Even where the action is on a foreign judgment, or where the 
plaintiff is temporarily within the jurisdiction, security will 
be ordered—Crozat v. Brogden.'' Eng. Mar. Hide 1)81. (a) 

The Court cannot upon such an application go into the 
merits of the action,” Crozat v. Brogden.* The atlidavit of 
the defendant is sufficient for the purposes of this an interlocu­
tory application, lie New Calloa Co* This is not a case in 
which the Judge below exercised a discretion which the Court 
si ion Id hesitate about overruling, Crozat v. Brogden,2 3 Allcroft 
v. Morrison,B Coghlan v. Cumberland,fl The Colonial Securities 
Trust Co. v. Massey.1 Security, if ordered, should lie in an 
amount sufficient to cover past as well as future costs : 
BrocMebanl- v. Lynn Steamship Co.,* Massey v. Allan," liepub- 
lic of Costa liica v. Erlanger.10

X. Mact’cnzic, for respondents, was not called upon.

[March 7th, 1001.]

Wktmore, J.—There is nothing in this appeal. Down to 
the passing of section 10 of Ordinance No. 21 of 1890, when

2 (\ !>. 531 : 45 L. .1.. <’h. V„»U: 24 XV It. 1057. *1 Term. Ren. 207:
1 R. It. 200. ’(1804) 2 Q. H. :tO; OU L. j. <y B. 325; 70 L. T. 522:
42 W. It. .".17. 353: 0 It. 200; 10 Times L. It n 203. 301. 4 * *30 W. It.
047: 47 !.. T. 175. 10 I*. It. 50. M>08) 1 Ch. 701; 07 L J Ch
402: 78 L. T. 540. 7 * *(1800i 1 (). R 38; 05 L. J « R kJo- 7*i
L. T. 407: H XV. R. 212: 12 Tines I . R,r*7. "it C p I» hofi
47 L. J. (V I*. 321: 38 L. T. 480: 27 W. v .,4 •]., r i, iS0-.'
48 I . J.. Ch. V02: 41 L. T. 788; 28 XV. R. 243. ,#3 C D 02• 45
L. J.. Ch. 743: 35 L. T. 10; 24 XV. R. 055.
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a plaintiff resided out of the Territories, the defendant, upon Judgment, 
making, by himself or his agent, an affidavit that he had a Wetmore J. 
good defence on the merits, was entitled to an order for 
security for costs. (See “The Judicature Ordinance, 1886,'’ 
sec. 429, and The Judicature Ordinance, Rev. Ord. 1888, cap.
58, sec. 452.) Under those Ordinances the right to the order 
was imperative, provided that the affidavit was made. Sec.
10 of the Ordinance of 1890 changed all this, and the defen­
dant was only entitled “ to a summons to show cause why an 
order (for security) should not issue,” and that provision has 
been carried forward into every succeeding Judicature Or­
dinance. If the contention of the appellant is correct, that 
amendment served no needful purpose whatever. The effect 
of the amendment, in my opinion, to a very great extent (not 
altogether however), assimilated the practice in the Terri­
tories with respect to ordinary security for costs to what it 
is in England. There is still a difference, however, under 
the Territorial rule. For instance, the form of the order is 
different. And then there is another difference which applies 
to this case. Under the English practice it is not necessary 
that the affidavit on which the summons is granted should 
state that the defendant has a good defence on its merits.
The Territorial practice expressly requires that it shall state 
it. I can quite understand why the Legislature requires this.
11 obviously is to prevent defendants who have no meritorious 
defence delaying plaintiffs and putting them to unnecessary 
1 rouble and inconvenience, and, in some cases where security 
i an not be given, putting them out of Court. Then, it seems 
to me that one of the objects of making the amendment of 
1890 was to prevent defendants who were disposed to make 
false affidavits as to merits from unnecessarily putting plain- 
t'ffs to inconvenience or putting them out of Court. And

• the matter was left in the discretion of the Judge to deal 
< n the return of the summons with each case as it arises, ac­
ting to its circumstances. I have no douht that the Judge 

"uld in this or a similar case, make an order for the defen­
dant to be cross-examined on his affidavit, and if on such

8T.L.R.—VOL. V.
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Judgment, cross-examination it turned out as a matter of fact that there 
Wetinôre, J. was no defence on the merits, to refuse the order 1‘or security.

I quite agree that the Judge ought not, on an application for 
security, to try out the merits of the action, but 1 see no 
reason why he might not, under certain suspicious circum­
stances, enquire whether or not there are any merits, or 
whether the alleged merits are not a mere pretence and an 
abuse of the process of the Court. In my opinion, the fact 
that the Territorial rule requires the affidavit to allege merits 
operates more against the defendant's contention than in its 
favour. 1 think my brother lhciiAimsoN, under the cir­
cumstances of this case, exercised a very sound discretion in 
refusing the order for security.

The defendant's affidavit set forth the nature of the 
merits lie set up. Now, 1 do not know that it was 
necessary for him to do so, and it is quite possible that 
if lie had not disclosed the nature of his merits this 
case might have presented more difficulties than it does, 
but having disclosed the nature of his merits, it was 
quite open to the learned Judge to eonsidei the nature of 
them. The action was brought on three acceptances of hills 
drawn by the plaintiffs on the defendant. The merits dis­
closed were of rather a peculiar, and, I must say, suspicious 
character in respect to such cause of action. They were that 
the defendant had overpaid the plaintiffs. The acceptances 
were not denied. It was not alleged that the defendant had 
paid the amount of the acceptances, nor was any fraud al­
leged in connection with them, but it was just generally al­
leged that he had overpaid the plaintiffs. At the return of the 
summons affidavits were read, one made by one of the plain­
tiffs’ advocates, in which lie swore in effect, with all circum­
stances, that before action the defendant had admitted his 
indebtedness upon the acceptances, and that such acceptances 
represented the balances which he owed, and that he asked 
for time to pay, and also that after the Chamber summons 
was issued the defendant again admitted his indebtedness 
and specified the amount sued for as such indebtedness. An
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affidavit was also road, made by the clerk of the plaintiffs' Judgment, 
advocate, who also swore in effect that the defendant had Wetmore, J. 
admitted his liability, and set forth the circumstances under 
which the liability was admitted. Mr. Hamilton never at­
tempted to answer or explain these affidavits. I do not wish 
to l)e understood as laying down any hard and fast rule re­
specting orders for security for costs. I merely wish to state 
that, under the circumstances of this case, the learned Judge’s 
discretion should not he interfered with, and that this appeal 
slum Id he dismissed with costs.

Scott, J.—In my opinion, this appeal should he dis­
missed, for the following reasons:—

In his affidavit filed upon the application for security for 
costs, defendant alleges that in his belief he had a good de­
fence to the action on the merits on the ground that he had 
overpaid the plaintiffs. It appears, however, by one of the 
affidavits filed in answer to the application that the defen­
dant, in a conversation with one of the plaintiffs’ advocates, 
which took place after the application was made, admitted 
his indebtedness to the plaintiffs in respect of the cause of ac­
tion sued for. The evidence of this admission is not con­
troverted.

I do not look upon the evidence of this admission as evi­
dence in contradiction of defendant’s statement in his affida- 
11 It merely shows that though, at the time of making 
I hr affidavit he entertained the belief that lie had a good de- 
tinee, he, at the time he made the admission, no longer 
• ntortained that belief.

In view of this subsequent admission by the defendant of 
! ilify. I think my brother Rtchardson exercised a reason- 
a discretion in refusing the application.

Rovleau and McGuire, JJ., concurred.

Appeal dismissed with costs.
Rjtorter:

l ord Jones, Advocate, Regina.
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McGEORGE v. IiOSS.
Hauler and terrant—Dismissal— Servant's wrongful accusations against 

master—Master's knotcUdge of the same.
>

Where h Bervont, upon unfounded suspicion, endeavoured to make 
his f. llow-servnnts believe that his master had committed a crim­
inal offence.

Held, that the master was justified in dismissing his servant.
Held, al o, that though the master may have been unaware of 

tin se acts of his servant at the time of dismissing him, he was 
entitled to rely upon them ns n defence to an action for wrongful 
dismissal.

Se i /7c. it was sufficient to justify the dismissal that the servant 
falsely informed customers of the master that he, the servant, had 
been placed in bis position by other persons for the purpose of 
‘Straightening out the business."

[Scott, J., Jlfoy tSrd, 1901.]

Action for wrongful dismissal.
The facts appear sufficiently from the judgment. The 

action was tried at Edmonton on 10th April, 1901.
J. R. Boyle, for the plaintiff, referred to Smith, Master 

and Servant, p. 132, Gould v. Webb.1
F. C. Jamieson, for defendant, referred to Macdonald, 

Master and Servant, pp. 10ft, 207, 210, 212; Smith, p. 170.

[May 23rd, 1901.\

Scott, J.—Plaintiff alleges that defendant, who is a 
hardware merchant at Strathcona, agreed to employ him as 
clerk for the term of one year at a salary of $1,000, that in 
pursuance of such agreement he entered defendant’s em­
ployment on 26th September, 1899, and continued to serve 
him until 28th of May, 1900, upon which date defendant 
discharged him without lawful excuse. He admits receipt 
of $660.07, and claims $339.93 as damages for wrongful dis­
missal.

'4 E'. & Bl. 033 ; 24 L. J. Q. B. 205; 1 Jur. (N. 8.) 821; 3 W. 
R. 300.
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1 find that defendant did dismiss the plaintiff on the 
date claimed. He justifies the dismissal upon the follow­
ing grounds, among others:—

(1) That on or about 1st May, 1900, plaintiff took an 
envelope and letter addressed to one J. Hawke from de­
fendant’s store, and called in employees of the defendant 
and shewed them the envelope, and made use of terms with 
regard to defendant which were improper to be uttered by 
any employee.

(2) riaintiff informed one John Delong and others that 
defendant had nothing to do with his entering his employ, 
and that he was sent there to look after the interests of the 
creditors.

Plaintiff in his reply denies the misconduct charged, but 
does not raise the question whether such misconduct, if 
proved, would justify plaintiff in dismissing him. That 
objection, however, was taken upon the argument before
me.

As to the first ground. It appears that defendant some­
time in May, 1900, received a letter from one J. Hawke in 
which was enclosed for a reply an envelope addressed to 
him. Defendant left this envelope on his desk- in his office, 
but when replying to the letter a few days afterwards he 
could not find the envelope. Upon making enquiries he 
obtained information which led him to apply to the plaintiff, 
who informed him that he had it in his pocket at his house. 
Upon defendant asking him why he had taken it he replied 
that he was going to write a private letter. McNulty, who 
is defendant’s bookkeeper, states that plaintiff called him 
and one Montgomery into the office one day and shewed 
them this envelope, asking them if they would know it 
again, that he then enclosed it in a blank envelope, drawing 
pencil lines diagonally across it, and asked them to place 
ihrir initials upon it, which they did, and that plaintiff 
then put it into his pocket, saying, “he is kicking, and if 
lie don’t quit I will put the son of a bitch in the Peniten­
tiary.’’

J udgment. 

Scott, J.



118 TERHITOMES LAW ItEI'OllTS. [VOL.

Judgment. 

Scott, J.

Plaintiff admits having asked McNulty to place his in­
itials upon the envelope, but denies having made the state­
ment referred to, or any statement at that time. He states 
that his reason for taking the envelope was that he had been 
expecting to receive a letter from Hawke, and he thought 
some one had been tampering with his mail, and that the 
reason he asked McNulty to put his initials upon the en­
velope was simply to prove that he had not taken it without 
letting some person know that he had taken it.

1 cannot avoid the conclusion that plaintiff did make 
the statement referred to by McNulty. It would be difficult 
for me to believe that the latter manufactured that portion 
of his evidence, or that plaintiff would have taken the pecu­
liar steps he did take with respect to the envelope without 
making some explanation as to their object. I am satisfied 
that defendant intended to convey to McNulty that de­
fendant had committed a criminal offence of which the en­
velope was proof, and that he intended to hold it in ter- 
rorem over the defendant. It may be that plaintiff thought 
at. the time that defendant had committed a criminal of­
fence by opening a letter addressed to another, but whether 
or not lie so believed appears to me to be immaterial. The 
fact of his having merely upon this suspicion, which turns 
out to have been unfounded, endeavoured to induce a fel­
low-servant to believe that their master had committed a 
criminal offence ought, in my opinion, to constitute a suffi­
cient ground for his dismissal by the master.

As to the second ground. One Delong, who appears 
to have been a customer of defendant’s, states that on more 
than one occasion plaintiff informed him that defendant 
could not “ sack ” him as he was sent there to “ straighten out 
the business.” Davidson, another witness, states that plain­
tiff told him that he was sent there to run the business, and 
a third witness (Tranter) states that plaintiff told him 
that defendant had nothing to do with hiring him.

Plaintiff denies having made these statements, but I 
am inclined to accept the evidence of the three independent
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and apparently unprejudiced witnesses to the effect that he 
did make them, and I believe that in making them he in­
tended to lead the persons to whom they were made to be­
lieve that he was employed in the business in the interests 
of others than the defendant. A reasonable inference 
would be that those others were defendant’s creditors, but 
ns there may be a doubt upon that point, and as to whether, 
if the inference I have suggested is the correct one, plain­
tiff’s conduct in making these statements would justify his 
dismissal, I do not base my judgment on that ground.

It is not clearly shown that defendant at the time of 
the dismissal of plaintiff was aware of these acts of mis­
conduct on the part of the plaintiff, or that he dismissed 
him because of those acts, but even if he were not aware 
of them at the time he is now entitled to rely upon them. 
See Bouton Deep Sea Fishery Co. wAnscll,2 and McIntyre 
v. Ilockin,*

Judgment for defendant with costs.

Reporter:
Clias. A. Stuart, Advocate, Calgary.

THE KING v. WAGNER.
Criminal Voile, see. 360—“ Valuable security ”—Lien note.

An ordinary “ lion note ” is n “valuable security ” within the mean­
ing of soc. HUO of The Criminal Code, 1802.

[Court co banc, June 4th, 1901.

This was a question of law reserved by Scott, J., for 
the opinion of the Court under s. 743 of The Criminal 
Code, 1892. The defendant was tried before him at Ed­
monton on May 28th and 29th, 1901, upon the following 
charge:—

“ That he, the said Philip Wagner, on the 8th day of 
February, A.D. 1901, unlawfully, knowingly and designedly

=31) Ch.v. Dlv. 339 ; 59 !.. T. 345. '10 O. A. R. 599.

J udgment. 

Scott, J.
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statement, did falsely pretend to one Hretzko Aronetz, the said 
Hretzko Aronetz being a ltussian and unable to understand 
the English language, that a certain document which he, 
the said Hretzko Aronetz, was then through interpretation 
of him, the said Philip Wagner, called upon to sign, was 
merely a receipt or memorandum of agreement regarding 
the sale of a cow by one Frank Lafortunc to him, the said 
Hretzko Aronetz, setting forth that if the cow was not as 
represented the money which he, the said Hretzko Aronetz, 
was then paying therefor, forty-five dollars, would be re­
funded to him, said forty-five dollars being made up of the 
sum of twenty dollars in cash then paid to the said Frank 
Lafortunc, and the sum of twenty-five dollars due and 
owing by said Philip Wagner to said Hretzko Aronetz, and 
by him said Wagner agreed to be paid to the said Frank 
Lafortunc, and did further falsely pretend that the said sum 
of twenty-five dollars was already paid to said Frank La- 
fortune, the said Lafortunc being indebted to him, the said 
Wagner in that amount; by means of which false pretences 
the said Philip Wagner did thereby unlawfully and fraud­
ulently induce the said Hretzko Aronetz to sign a certain 
lien note in favour of the said Frank Lafortunc for 
the sum of twenty-five dollars with intent thereby then 
to defraud and injure the said Hretzko Aronetz, whereas 
in truth and in fact the said document was, as the said 
Philip Wagner well knew, a lien note for the purpose of 
securing to the said Frank Lafortunc the payment by the 
said Hretzko Aronetz of the sum of twenty-five dollars, 
being the money already held by the said Philip Wagner for 
the said Hretzko Aronetz in trust to pay the same to the 
said Frank Lafortunc, and whereas in truth and in fact 
said Wagner had not paid said sum of twenty-five dollars 
to said Lafortunc, nor was said Lafortune indebted to him, 
the said Wagner, in said amount.”

The evidence established that the defendant with in­
tent to defraud and injure the said Aronetz had by false 
pretences induced him to execute the following document, 
that is to say:

i
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“ $25.00.
“ Edmonton, N.W.T., 8th February, 1901.

“ On or before the 8th day of April, 1901, for value 
received I promise to pay to Frank Lafortune or order the 
sum of twenty-five dollars at Edmonton, N.W.T., with in­
terest at one per cent, per annum till due, and ten per cent, 
per annum after due until paid.

“ Given for one cow six years old, branded horseshoe on 
rump, red cow, half of side white.”

“ The title ownership and right to the possession of the 
property for which this note is given shall remain at my 
own risk until this note, or any renewal thereof, is fully 
paid with interest, and if I shall make default in payment 
of this, or any other note in their favour, or should I sell, 
or dispose of, or mortgage my landed property, or if they 
should consider this note insecure, they have full power to 
declare this, and all other notes made by me in their favour, 
due and payable forthwith, and they may take possession 
of the property and hold it until this note is paid, or sell 
the said property at public or private sale, the proceeds 
thereof to be applied in reducing the amount unpaid thereon, 
and the holders hereof, notwithstanding such taking pos­
session or sale, shall have thereafter the right to proceed 
against me and recover, and I hereby agree to pay the 
balance then found to be due thereon.

Witness, P. Wagner. his
G. W. R. Almon. H. X Aronetz.

mark
The false pretence was that the defendant represented to 

said Aronetz that said document was merely a receipt or 
memorandum respecting the sale of a cow by said Lafortune 
to him, the said Aronetz, setting forth that if the cow was 
not as represented the money which said Aronetz was then 
paying therefor would be refunded to him.

At the conclusion of the trial the defendant was con­
victed of the offence charged, but sentence was reserved 
until 25th June, 1901.

Statement.
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Statement.
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The question reserved for the opinion of the Court 
was :—

Was the document referred to a valuable security within 
the meaning of section 3(50 of The Criminal Code, 1892?

The case was argued June 4th, 1901.

T. C. Johnstone, for the Crown, referred to Regina v. 
Scott,1 Regina v. Brady,- Regina v. RymalJ Regina v. 
Danger,4

No one appeared for the prisoner.

[June 4th, 1901.]

The judgment of the Court was delivered by
McGuire, J.—By s. 3, s.-s. (c.c.) the term “valuable 

security” is defined, and among the various writings there­
by included under the term we find “ any . . . note,
warrant, order or other security for money or for payment 
of money.” If this document is a “note”—meaning a 
“ promissory note ”—then it is a valuable security, but even 
if not a “promissory note”—a point not necessary to de­
cide—it is a document coming within the description “other 
security for money or for payment of money.” It is a 
document in the nature of a “note” and is a “security for 
the payment of money.” I think it comes also within the 
words of another part of s.-s. (c.c.) a “ document of title 
to . . . goods as hereinbefore defined.” that is. in s.-s.
(g), which includes a “ document used in the ordinary course 
of business as proof of the possession or control of goods, 
authorizing . . . either by indorsement or by delivery, 
the possessor ... to transfer or receive the goods ” 
mentioned. This document is one of a class in common 
use for the purposes just mentioned, and expressly author­
izes the possessor of it, on certain conditions, to “ take pos­
session” of the chattel and “to sell” it.

'(1M7M) 2 s. r. ]{. .149. «(1800) 2fi T\ (\ <). It. 1.1. '<18891 17 O. 
It. 227. 118371 lienrs & It. C. C. .107; .1 Jur. (N. 8.) 1011; 20 L. 
.1. M. C. 183; 5 W. It. 738; 7 Cox C. C. 303.
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I think l.ierc is no doubt whatever that the signing and Judgment, 
delivery of this document was the making of a “ valuable McGuire, J. 
security” within the meaning of s. 360 of the code.

Reporter :
Ford Jones, Advocate, Regina.

THE TRUSTEES of the BALGONIE PROTESTANT 
PUBLIC SCHOOL DISTRICT v. THE CANA­

DIAN PACIFIC RAILWAY CO.

Taxation hu School District—Unpatented land act apart for C. P. iî. 
land grant, hut not sold or occupied by company—U Vic. cap. 1, 
Schedule—Exemption from taxation—Municipal law.

Crown lands which have been set apart for the land grant of the 
C. P. R. Co., and earned by that company as part of its land' grant 
under th'e Schedule to 44 Vic. (1881) c. 1, “ An Act respecting the 
Canadian Pacific Railway,” but which have never been sold or 
o cupied by the company, are exempt from taxation by School 
Districts in the Territories by virtue of s. 10 (t i of the Schedule.

Per Richardson, J.—On the ground that a School District is a 
“ municipal corporation.”

Per Wetmorb, J.—On the ground that the Territorial Legislative 
Assembly—and consequently a Territorial School District—acts 
merely by authority delegated by the Dominion Parliament, and, 
therefore, that taxation by a Territorial School District is taxa­
tion “ by the I >omiuion.”

Per McGuire, J.—On the ground that the Territorial School Ordi­
nance exempts from taxation lands held by Her Majesty, and does 
not authorize the taxation of any interest therein, and that as to 
the lands in question the company is at best in the position of 
purchasers who had paid their purchase money, but had not yet 
actually received a conveyance, and, until conveyed, the lands 
are held by Her Majesty.

Semble, lier Wktmc.rk, .1 -Territorial School Districts are not 
“ municipal corporations.”

Semble, per McGuire. J.—Taxation by a School District is not taxa­
tion “by the Dominion,” which latter means taxation direct by 
the Dominion. A School District is not a “ municipal corpora­
tion.” The effect of the Act was not to make Ipso facto a grant 
to the company, nor to operate as a grant to the company as each 
20 miles of railway was completed, but to entitle the company as 
each 20 miles was completed to ask for and receive a grant of the 
land subsidy applicable thereto.

Construction of Statutes discussed.
[Court en banc, June 4th, 1901.

<t) Quoted in full in judgment of McGuire, J.
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Statement The plaintiffs sued for $6.40, being $3.20 for taxes for 
1809, assessed against each of the S.-XV. and N.-XV. quarters 
of Section 9, Township 18, Range 17, XVest of the Second 
Meridian. The defendants admitted liability for the $3.20 
claimed in respect to the N.-XV. quarter, and with their dis­
pute note paid this amount into Court, together with 52c. 
for costs, but pleaded that the S.-XV. quarter was unpatented 
Crown land, which formed part of their land grant, and was 
exempt from taxation under sec. 16 of the Schedule to 44 
Vic. cap. 1. Instead of going to trial, a case was stated for 
the opinion of the Court en banc. By the stated case it was 
admitted that the lands had been duly assessed; that all 
formalities necessary to impose the taxes had been duly 

» Complied with ; that the S.-XV. quarter (except as herein­
before mentioned) was land belonging to and vested in Her 
Majesty, and forming part of the public lands of the Do­
minion, and that the same had never been patented or 
granted by the Crown; that the said land formed part of 
the land set apart as a land grant to the defendants under the 
contract, a copy of which forms the Schedule to 44 Vic. cap. 
1; that the defendants had duly fulfilled the said contract 
and had earned the said land as part of their said land grant 
on or about January 1st, 1884; that the said land had never 
been sold or occupied by the defendants; that up to the 
time of the passing of 44 Vic. cap. 1 no school districts had 
been formed in the North-XVest Territories, nor had provi­
sion been made, by ordinance or otherwise, for the estab­
lishment thereof; and that at the time of the assessment in 
question the plaintiffs were, and had since continued to be, a 
duly-incorporated school district.

The ease was heard March 4th, 1901.
H. Harvey, Deputy Attorney-General, for plaintiffs.
J. S. Tuppcr, K.C., and F. II. Phippen, for defendants. 
The following cases were referred to:—Seward v. Vera 

Cruz,* Garnett v. Bradley,2 Regina v. Poor Law Commis-

91885) 10 App. Cns. 59: 54 L. J. P. 9: 52 L. T. 474: 3.1 W. It. 
477: 5 A»p. M. C. 380; 49 J. P. 324. *(1878) 3 App. Cas. 044; 48
L. J. Ex. 180; 39 L. T. 201; 20 W. It. COM.
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sioners,9 London and Blackwell Railway Co. v. Limehouse,0 
City of Vancouver v. Bailey,° People’s Milling Co. v. Mea- 
ford,0 Doe dem Jackson v. Wilkes,7 Cornwallis v. 0. P. R.,9 
Ryckman v. Fan Voltenburg,° Simcoe v. Street,10 Church v. 
Fenton,11 Street v. Kent,12 Ruddell v. Georgeson,13 Whelan v. 
liyan,10 Mayor of Essenden v. Blackwood10 Mersey Docks v. 
Cameron,10 Hornsey Local Board v. Monarch Investment and 
Building Society11 Caledonian liy. Co. v. JVorM British Ry. 
Co.,19 C. P. R. v. Burnett,10 City of Winnipeg v. (7. P. If.20

[June Jfth, 1901.]

Richardson, J.—The plaintiffs sued defendants to re­
cover $6.40 taxes assessed against the defendant company 
for the year 1899 in respect of the N.-W. 1-4 and the S.-E. 
14 section 9, Township 18, Range 2 West, being lands com­
prise! within the limits of the School District of which 
p'antiffs were in 1899 the trustees.

As to the N.-W. 1-4 of sec. 9, the defendant company 
admits ils liability, and has paid into Court the $3.20 as­
sessed against it. But as to the $3.20 assessed against the 
S.-E. 1-4, the defendant company dispute liability for it, 
alleging that it forms part of the defendant company’s land 
grant under Dominion Statute 44 Vic. c. 1, which has 
never been patented or granted by the Dominion Govern­
ment, and is by sec. 1C of the Schedule to that Act exempt 
from taxation.

Instead of going down to trial in the usual course, the 
parties have agreed upon certain facts which, by means of

'(1837) 0 A. & E. 1; 1 N. & P. 371; 0 L. J., M. C. 41. *(1856) 
3 K. & J. 123; 20 L. J., Ch. 104; 5 W. It. 04. 6(1895) 25 S. C.
It. 02. "(1885) 10 U. It. 405. »(1833 i 4 U. C. Q. B. (O. S.t 142. "(1800) 
7 Man. It. 1 ; 10 S. C. R. 702. "(1857) O U. C. C. P. 385. lu(1802) 2 
E. & A. 211. “(1878) 28 U. O. C. P. 384; 1 Cart. 831; 4 O. A. It. 
159. "(ISOn 11 V. C. C. P. 255. u(1893) 9 Man. It. 43. “(18911

20 8. C. R. 05; 0 Man. R. 505. “(1877) 2 App. Cm. 574; 45 L. J., 
P. C. 98; 30 L. T. 025 ; 25 W. R. 834. “(1805) 11 H. L. C. 443;
20 C. B. (N.8.) 50; 35 L. J.. M. C. 1 ; 11 Jur. (N.8.) 740; 12 L. T. 
043 ; 13 W. R. 10(9. ,T(1889) 24 Q. B. D. 1 ; 59 L. J„ Q. B. 105; 01 
L. T. 807; 38 W. R. 85. “(1881) 0 App. Cas. 114; 29 W. R. («5. 

,v(1889) 5 Man. It. 395. ”(1899) 12 Man. It. 581 ; 30 8. C. It. 559.

Argument.
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Judgment. a Special Case, they have submitted to this Court for the- 
Richard son, J. purpo-e of having it at once determine whether or not the 

defendant company is liable for the taxes claimed.
The right of the plaintiffs to sue is admitted, as also 

that the assessment, providing the land was legally assess­
able, was duly made. It is also admitted that the land has 
not been patented to the defendant company, although it 
forms part of the lands set apart as the land grant to the 
company under the Dominion Act, 44 Vic. c. 1, and was 
earned as part thereof by 1st January, 1884, and it is fur­
ther admitted that this land lias never been sold or occupied 
by the defendant Company, and that, when the Act It Vic., 
e. 1, was passed, no provision for the establishment of Sehool 
Districts in the North-West Territories existed, nor had any 
School Districts been established therein.

The determination of the question of liability by the 
defendant company to the plaintiffs depends upon the con­
struction to be placed on sec. 1C referred to, and whether or 
not by that sec. 1C the defendant company’s lands are freed 
from assessment quoad sehool purposes.

By sec. 1C Parliament enacted that: * * * “The
lands of the company in the North-West Territories, until 
they are eitlnr sold or occupied, shall * * * be free
from * * * taxation

(a) by the Dominion, or
(b) by any Province hereafter to be established, or
(c) by any municipal corporation therein,

for twenty years after the grant thereof from the Crown.
At. the time *14 Vic. c. 1 was passed the N.-W. T. 

Act of 1880 was in force. By sec. 14 thereof power was 
conferred upon the Local Assembly, “when and so soon 
as any systim of taxation shall be adopted, to pass all neces­
sary ordinances in respect to education, and to provide in 

i such ordinances for the necessary assessment and collection 
of rates for schools.”

Acting under this, in 1884 the Local Assembly enacted 
the first School Ordinance.
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In the several N.-W. T. Acts since 1880 the same power Judgment, 
lias not been changed, and in several years subsequent to Richardson,J. 
1884 the Local Assembly have by consolidation continued 
the School Ordinance of that year, in each of which “ all 
the property, rial and personal, within School Districts” 
established under them was rendered liable to taxation for 
the support and maintenance of schools, subject to certain 
defined exemptions, among these “ all land . . . spe­
cially exempted from taxation by the Parliament of Canada.”

Now, as the Parliament of Canada had, by sec. 16 of 44 
Vic. ch. 1 declared that the lands of the defendant company 
in N.-W. T. shall be exempt from taxation by the Dominion 
or any Province thereafter to be established, or any munici­
pal corporation therein, the question arises, Is a corporation 
(Tt a ted by the School Ordinance a municipal corporation 
within the fair meaning of the words used in the enactment ?

Prior to 1884 there were no corporations in N.-W.-T. 
styled municipal, so that, in my opinion, Parliament, when 
enacting sec. 16 in 1881 must have intended municipal cor­
porations to mean, i.e., corporations to which in N.-W. T., 
the management of purely specific local affairs, such as taxa­
tion of lands, Is given by authority, and which would include 
such corporations as the plaintiff. That such was the inten­
tion of the contract is, in my view, supported by exempting 
the defendant company’s lands within any province estab­
lish! d within the N.-W. T. as they existed when the Act 
was passed. For if the contention of plaintiffs were sup­
ported. and the lands in question held taxable now, just so 
soon as a province were established, including the School 
District, this land would become exempt unless the condi­
tions as to time limited for exemption had expired. Again, 
had the Local Legislature termed School Districts munici­
pal corporations, as they might have done, the exemption 
would have, on plaintiff’s own contention, existed, and were 
the law hereafter changed, and municipal corporations sub­
stituted for School Districts, then exemption not previously 
existing would commence.



128 TEHIUTOIUKS LAW REPORTS. [vou

Judgment In delivering judgment in Cornwallis v. C. P. R.,8 the 
RiulmrdHon.J. lale learned Mr. Justice Patterson thus interprets sec. 16:

—“ I have no doubt that the proper construction of clause 
16 is that, unless sold or occupied, no part of the land sub­
sidy in N.-W. T. shall be liable to taxation until after the 
specified period of exemption.”

The plaintiffs’ action should be dismissed, with costs in 
this and the Court below.

Wktmore, J. (after stating the admitted facts as set 
out in the Special Case).—The first question that arises for 
our decision is whether the taxation in question of the 
sou.h-west quarter of section 9 comes within the language 
and intention of clause 16 of the contract set out in 44 Vic. 
(1881). cap. 1? That is, is it a taxation by the Dominion, 
or by any Province established after the date of such con­
tract (21st October, 1880), or by any municipal corporation 
therein ? 1 am of opinion that the words “ such taxation ” 
in that portion of the clause which relates to “ the lands of 
the company in the North-West Territories ” means taxa­
tion by the Dominion or any Province established after the 
date of such contract, or by any municipal corporation 
therein, and that the words “ by any municipal corporation 
therein ” in such clause mean by any municipal corporation 
in any Province established after the date of such contract. 
Heading the clause in question with the portions of it herein 
referred to as I have interpreted them, the question nar­
rows down to this: Is the taxation in question a taxation by 
the Dominion, within the intention and meaning of the 
contract to be gathered from its language? I have arrived 
at the conclusion that it is. In construing this contract, we 
must give it and every portion of it the operation intended 
by the parties thereto in so far as such intention can be 
gathered from its language. The contract has, by virtue 
of the Act, the operation of law. It is nevertheless, how­
ever, to bo construed according to the ordinary rules appli­
cable to the construction of contracts. In order to get at 
the intention of clause 16, the Court must put itself in the
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situation of the parties to the contract, and construe its lan- Judgment, 
guage in the light of the surrounding circumstances and Wetmore, J. 
conditions. Upon carefully reading the clauses, I have not 
the slightest moral doubt that it was the intention of the 
parties to the contract, and, therefore, the intention of Par­
liament, to exempt or relieve the lands in question in the 
North-West Territories from taxes, for the period specified, 
for any public purpose in so far as any legislation was con­
cerned which _ the Dominion Parliament could then or 
thereafter control. That would not be suflicient, how­
ever, unless the contract contains apt words to effect 
that purpose. But if apt words are used, it is the duty of 
the Court to give effect to such intention. Putting myself 
in the situation of the parties to the contract at the time 
it was made, the question arises, where was, then, the taxing 
power with respect to properties of the various characters 
mentioned in clause 16? So far as station grounds, work­
shops, and other properties, of the character mentioned in 
the first portion of the clause, situated in Provinces which 
were established at the time of the making of the contract 
(or the passing of the Act, it is immaterial which) were con­
cerned, Parliament could not affect the taxation of such 
properties by such Provinces for Provincial purposes, or by 
any municipal corporation herein, for municipal purposes; 
such taxing powers were entirely independent of any con­
trol or interference by Parliament. Consequently, clause 
HI did not attempt to deal with any taxation which these 
established Provinces or the municipalities within them had 
or might have the right to impose on such properties. The 
clause only dealt with such taxation which the Dominion 
Parliament had then the right to control, or which it would 
have the right to control in any future creation of Pro- 
'in os by provisions inserted in any Act creating any such 
Province. So far as any property, real or personal, situate 
m the North-West Territories was concerned, the only 
authori.y wh'ch had original powers to impose taxation upon 
it. was the Parliament of Canada, or, in other words, as

9T. !.. H. —VOL. V.
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Judgment, expressed in clause 1(5, “The Dominion.” The Lieutcnant-
Wetmort-, J. Governor of the Territories in Council had, at the time of 

the making of this contract, certain powers of legislation 
conferred by Act of Parliament. Whether at that time the 
North-Wist Council, as it was called, had power to tax real 
or personal property is not quite as clear as it might have 
been. 1 will, however, for the purposes of this case, assume 
(and possibly the assumption might not be very far astray) 
that it had such power. But any such powers, as well as any 
powers of legislation with respect to any othef subjects, were 
delegated powers. In other words, it was Parliament or the 
Dominion legislating by means of its delegated authority. 
Therefore I am of opinion that the words “ taxation by the 
Dominion ” were capable of and might naturally be used in 
a broad sense not only to include taxation by Parliament 
itself, but also to include taxation imposed by any authority 
delegated by Parliament and which Parliament had the 
power to control, and that these words were used and in­
tended by the parties to the contract in that sense. It 
would be an anomalous state of affairs if the delegated au­
thority would be in a position to do what the delegating 
authority could, not do without a breach of faith, and there­
fore what we must assume that it would not do. Therefore 
any powers of taxation conferred on either the North-West 
Council or North-West Legislative Assembly, whether con­
ferred before or after the passing of the Act of 1881, must 
be so construed as to limit them to go no further than we 
must assume Parliament itself would go in the face of 
its own solemn enactment if it had legislated upon the sub­
ject itself. I may just mention the fact, as it may have 
some slight hearing on the question, that at the time of the 
passing of the Act of 1881 the North-West Council had not, 
so far as I can discover, passed any ordinance taxing real 
or personal property. The first taxing ordinance of that 
character which I can find is The North-West Municipal 
Ordinance. 1883 (No. 2 of 1883), and no School Ordinance 
was passed until the School Ordinance of 1884 (No. 5 of 
1884). If the construction I have put on the words “ taxa­
tion by the Dominion#> in clause 1G of the contract is not
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correct, then the (‘ompaiiy took very little by the provisions Judgment, 

of it in so far as the lands in the North-West Territories Wetmore, J. 
are concerned. In fact it took practically nothing so long 
as the Territories remained Territories. It would only be 
after a Province would be created within the limits of such 
Territories that it would derive any practical advantage 
from the clause. Moreover, we would have this very extra­
ordinary state of affairs that the lands and property in ques- 
t on would be liable to taxation by the North-West Council 
or Assembly, as the case might be, so long as the Territories 
existed as such, but the moment they were created into pro­
vinces the power to tax would cease. L cannot bring my mind 
to the conclusion that anything of that sort was ever contem­
plated by the parties to the contract. Moreover, the parties 
to the contract knew very well at the time it was executed 
what the condition of affairs were throughout the whole of 
Canada. They knew that the powers of direct taxation of 
property throughout Canada were only exercised by the Tro­
unces for local purposes ; that Parliament did not then, nor 
was it likely in the near future to resort to direct taxation 
« f property for Dominion purposes. It cannot, therefore,, 
be possible that the parties intended to contract by the 
words in question simply against a taxation which no one 
ever imagines would be resorted to. Having reached the 
eonclusjon that the taxation in question was a “ taxation by 
the Dominion ” within the meaning of clause 10 of the con­
tract, any further questions that arise are settled by The 
Mural Municipality of Cornwallis v. The ('an. Mac. My. Co.,* 
in which it was held that the lands were not liable to the 
taxation from which they were exempted by the clause in 
question until 20 years after the grant of such lands, unless 
they were in the meanwhile sold or occupied. I am of opin­
ion that the maxim gencralia spccialibus non deroyant has no 
application to this case.

I express no decided opinion as to whether the school 
trustees under The School Ordinance arc a municipal 
corporation; it is not necessary in view of the conclusion I 
have reached to do so. I incline, however, to the opinion 
tliat they arc not a municipal corporation. The Can. Tac.



132 TKKIUTOHIK8 LAW UEI'OIITS. [VOL.

Judgment. By. Co. v. City of Winnipeg20 does not determine that ques- 
Wetiuore, J. tion. All that was decided in that case was that the school 

tax under the circumstances presented, being assessed for 
and collected by the municipal authority, was a municipal 
tax and assessment within the provisions of the city by-law 
then in question.

Judgment should be entered for the defendants, the 
plaintiffs to have their costs down to date of the filing 
the dispute note and the payment of the money into Court, 
the p'a'ntiffs to pay the defendants’ costs subsequent to 
that date, the costs so allowed to be taxed, and the costs al­
lowed to the plaintiffs to be set off against those allowed 
to the defendants, end defendants to have execution for the 
balance.

McGuire, J.—A ease stated for the opinion of the 
Court. It is admitted that the plaintiffs have complied with 
all the formalities imposed by the School Ordinance so as to 
create a valid charge of the taxes sued for unless the land 
in Question is not taxable (a) because it is the property of 
the Crown, or (b) because, if it is the property of the defen­
dants, it is part of their land subsidy for the building of 
their railway, and is exempt by virtue of s. 1G of Schedule 
to cap. 1, 44 Vic., the twenty years there mentioned not 
having expired.

It is urged on behalf of the plaintiffs that s. 16 docs 
not. exempt the defendants from school taxes, first because 
taxes imposed by a school corporation arc not expressly 
mentioned in the section, and (2) because prior to the pass­
ing of Ch. 1, 44 Vic., Parliament had in 1880, cap. 25, con­
ferred upon the Territories the power to impose school 
taxes ; that it would not be assumed that it intended to dero­
gate from the powers so given when the contract with the 
C. P. R. was subsequently entered into unless it expressed 
such intention in clear and express terms; and that it has not 
so expressed that intention, but on the contrary, while men­
tioning taxes imposed by a municipality, it does not men­
tion those imposed by a school corporation.



133V.] BALOON1E PROTESTANT SCHOOL V. C. P. R CO.

In reply to this it is urged for the defendants that the 
words of s. IB, and especially the words “municipal corpora­
tion,” are wide enough to include a “ school corporation.” 
Section lfi referred to is in the following terms: “ The Cana­
dian Pacific Railway and all stations and station grounds, 
workshops, buildings, yards and other property, rolling stock 
and appurtenances required and used for the construction and 
working thereof, and the capital stock of the company, shall 
he forever free from taxation by the Dominion or by any 
Province hereafier to be established, or by any municipal 
corporation therein; and the lands of the company in the 
North-West Territories, until they arc either sold or occu­
pied, shall also be free/rom such taxation for 20 years after 
the giant thereof from the Crown.” It will be observed 
that the section is divisible into two main parts. First, 
perpetual exemption of cerlain kinds of railway property 
from taxation (a) by the Dominion, (b) by any Province 
thereafter to be established, (c) by any municipal corpora­
tion therein, i.e., in any Province thereafter to be estab­
lished. This part does not expressly apply to the Terri­
tories, nor apparently by implication, as the Territories are 
not yet a Province as there intended.

The second part expressly applies to the Territories. 
The exemption here is (a) of "lands of the company,” 
(b) for 20 years after the grant thereof from the Crown 
unless sooner sold or occupied, and (c) the exemption is 
from “ such taxation.” If the land in question is still Crown 
land, it is exempt beyond question. If it is “ land of the 
company,” then it is exempt from “such taxation for 20 
years from the grant thereof from the Crown.” It is ad­
mitted that no patent has issued for the quarter section in 
question, but that it is part, of the land set apart as a land 
giant for the company, and that it was earned as part of 
such grant about 1884, that is, less than 20 years ago. Un­
less, then, it can be held that this land was in effect 
“ granted " to the company by the Act of 1881, the period 
of exemption has not yet expired. Conceding, however, for 
the present that the period has not yet expired, and that

Judgment. 

McGuire, J.
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Judgment. t]]0 ]nnd is that of the company (about which T shall have 
McGuirv, J. something to say later on), what is the estent of the exemp­

tion ? it is not expressed to be from all taxation—only from 
“such taxation,” that is, such as is mentioned in the former 
part of the section—(a) by the Dominion, (b) by a Province 
hereafter to be established, or (c) by a municipal corporation 
therein. Taken literally, the last two cannot refer to the 
Territories. But, if mutatis mutandis we apply these words 
to the Territories, they might he read to mean (b) by the 
Territories, or (c) by any municipal corporation in the Ter­
ritories. Are school taxes here imposed by the Dominion? 
We must construe the language of s. 1(5 in the ordinary 
sense of the words in the English language, ns we think they 
were used by the parties to the contract, ns shown by the 
contract and ns applied to the subject matter. The powers 
of the Territorial Legislature are delegated by the Dominion, 
and it is contended that all legislation here may be sa;d to 
be by the Dominion through its delegates. If the acts of a 
delegated body arc to he deemed the acts of the delegating 
authority, why did the parties to the contract provide against 
municipal taxation, having provided already against taxation 
by the Province, for, if the Territories are delegates of the 
Dominion, surely a municipal corporation is a delegate of 
its Provincial Leg'slature. If the parties to the contract 
had in mind that the acts of the delegate were properly in- 
c'uded under the arts of the delegating authority, they would 
not have mentioned municipal corporations. Their having 
done so is a reason for believing that when they used the 
words “taxation by the Dominion” they meant only what 
is generally understood by such words, namely, taxation 
direct l>v the Dominion, just as taxation by a Province would 
ordinarily be intended to mean taxation direct by the Pro­
vince. In this view of the section, then, school taxes would 
not he included under the first head. Are they taxa­
tion by “a municipal corporation?” “Municipal corpora­
tion” w is in 1881 a well-known phrase; the thing itself was 
familiar to the parties to the contract, and it can hardly 
bo supposed they had in mind anything hut what was and is 
well known as a municipal corporation. If one were looking
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for legislation dealing with school districts, he would hardly 
look at the Ordinance governing municipal corporations. 
Putting ourselves in the position of the contracting parties, 
or of Parliament, would we intend “municipal corpora­
tions ” to include a school corporation ? I scarcely think so. 
Moreover, as I have already mentioned, had the parties 
meant “ all taxation,” presumably they would have said so, 
but the use of “ such ” can only mean that they meant some­
thing less than “ all.”

There is then another fact which may help us to under­
stand what was meant by Parliament. It had as early 
as 1875 given power to the Territories to make all 
necessary ordinances in respect to education. In 1880 
the Act of 1875 (c. 49, 38 Vic.), and subsequent amend­
ments, were revised, consolidated, and continued by chapter 
25, and s. 10 thereof provided that “the Lieutenant-Gover­
nor, by ami with the consent of the Council or Assembly, 
as the case may be, shall pass all necessary ordinances in 
respect to education.” To provide for the establishing of 
school di>tricts and enabling them to impose taxes for the 
maintenance of schools would be a proper provision in such 
an ordinance. Then it continues: “but it shall therein bt 
always provided that a majority of the ratepayers of any 
district or portion of the North-West Territories . . . 
may establish schools therein as they may think fit, and 
make the necessary assessment and collection of rates there­
for.” This seems to me clearly not only to empower, but 
to command, the passing of Ordinances authorizing the 
establishment of schools, and conferring on the ratepayers 
the power to assess and collect taxes therefor. The section, 
it is true, goes on to provide for separate schools, but that 
does not alter the fact that the Territories were thereby given 
the power just mentioned. The Act of 1880 was in force 
when c. 1 of 44 Vic. (1881) was passed. Parliament must be 
taken to have been aware that it had given these powers to 
the Territories, and to have expected that c. 25 would be 
obeyed. It is fair argument, that, such being the ease, had 
Pari ament imended to limit the power of the ratepayers of

Judgment. 

McGuire, J.
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Judgment, schools and prevent them taking the company’s lands, it
McGuire, J. would have expressly so declared. This consideration seems 

to confirm the view that “ such taxation ” in s. 1G did not in­
clude school taxation. I confess I am somewhat inclined to 
this view, but as I think this land was clearly exempt on an­
other ground, it is unnecessary to dispose of the matter on 
this ground, or to express any definite opinion on it.

We must now consider if this land is exempt from school 
taxation under any other statute or ordinance. As already 
noticed, it is admitted that this land has not been patented 
or granted by the Crown, unless the effect of c. 1, 41 Vic., 
and the admitted fact that this land has been earned by the 
company as part of its land grant, arc to bo deemed equiva­
lent to a grant—a statutory grant. Assuming that Parlia­
ment could, by apt words in a statute, transfer to the com­
pany an estate in fee simple in Crown lands without the 
intervention of the formal instrument known as a “grant” 
or a “patent,” I cannot find that Parliament has done so. 
Chapter 1 of 1881 is where we would expect to find such a 
statutory transfer if any existed. Section 3 of that Act says : 
“ The Government may grant to the company a subsidy of 
twenty-five million dollars in money and twenty-five million 
acres of land, to be paid and conveyed to the company, &c.” 
Clearly this contemplates something to be done thereafter be­
fore the company shall become owners of the land. These 
words no more amounted to a grant of the land than they 
amounted to a payment of the money grant. Compare sec­
tion 3 of Schedule A, p. lfi, providing for the transfer to 
the company (on the happening of a named event) of the 
contract “ without the execution of any deed or instrument 
in that behalf.” The Act might similarly have declared 
that as soon as the company had earned a particular portion 
of its land grant, the same should become their property, 
without the giving of any grant or patent, as was done by 
s. 22, s.-s. 7, of the Dominion Lands Act, to the Hudson’s 
Bay Co. But it has not in this Act so declared. Turning 
to s. 9 of the Schedule to the Act, s.-s. (b), p. 9, we find 
this: “Upon the construction of any portion . . . not
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less than 20 miles in length . . . the Government shall Judgment, 

pay and grant to the company the money and land subsi- McGuire, J. 
dies.” Section 11 (p. 11) does not provide for a grant to, or a 
creation of ownership by, the company of any land subject 
to a right afterwards to “ divest ” itself of such sections as 
are “in a material degree not fairly fit for settlement,” as 
argued by Mr. Harvey. The agreement is that “ the com­
pany shall not be obliged to receive ” such sections “ as part 
of such grant ”—that is, such sections never become the pro­
perly of the company. This clearly contemplates an oppor­
tunity being given to the company, before the proposed 
giant is complete, of exercising its right of rejection by 
establishing the unfitness of any particular sections. Section 
12 provides for extinguishment of the Indian title affecting 
“the lands herein appropriated and to be hereafter granted 
in aid of the railway.” Neither in the Schedule, then, nor 
in the Act itself, is there any language which is capable of 
being construed ns an actual grant, to take effect immediately 
or on the happening of any future event, but merely an 
agreement to grant. This view is further confirmed by s.-s.
28 and 30 of the schedule to the contract (pp. 25, 27). Sec­
tion 28 provides that the mortgage bonds authorized to be 
issued “ shall not attach upon any property which the com­
pany are hereby, or by the said contract authorized to ac­
quire or receive, from the Government of Canada until the 
same shall have been conveyed by the Government to the 
company.” Section 30 has a similar proviso. It seems to me 
it was understood, not that the Act operated as a grant, to 
take effect according as each 20 miles of railway would 
he completed, but that when 20 miles were completed the 
company were entitled to ask for and receive a grant of the 
land subsidy applicable thereto.

As the railway was completed so as to entitle the com­
pany to a grant of the land in question herein in 1884, the 
defendants were beneficially interested in this land (unless 
rejected for “ unfitness ”)—they were, at best, in the posi­
tion of purchasers who had paid their purchase money, but 
had not yet actually received a conveyance. Is such land
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Judgment taxable? In Ontario (then Upper Canada) we find that the
McGuire, J. law provided, as far hack ns 1819, that all lands were rat­

able when “ holden in fee simple, or promise of a fee simple, 
by Land Board Certificate, Order in Council, &c.”

Ilychman v. Van Voltenburg0 was a decision on such 
an Assessment Law. The Crown had in 1820, in effect, agreed 
to convey to the heirs of one Ryckman, but the patent did 
not issue until 1851, when it issued to the plaintiff as repre­
senting such heirs. In the interim, however, viz., in 1830, 
the land had been sold for eight years’ arrears of taxes, and 
defendant claimed under the Tax Sale Vendee. Plaintiff 
contended that the land, being at the time the taxes were 
imposed the property of the Crown, was not taxable. It was 
conceded that this would be so as against the Crown, and 
also that had the patent in 1851 issued to a person other 
than the original nominee or his representative, the patent 
would prevail against the tax sale title. But the patentee 
Ryckman took, just as if he had been the original nominee 
a d had merely delayed taking out 1rs patent. The deci­
sion rested on the assessment law allowing the taxation of 
land held " under promise of a fee simple,” or when “ de­
scribed as granted ” by the Report of the Surveyor-General, 
as this land was in 1820, prior to the imposition of the 
taxes for arrears of which it was sold. In Church v. Fen- 

ton11 the Crown sold land to plaintiff in 1807. Part of the 
purchase money was paid in 1858 and the residue in 1867, 
and in 1809 plaintiff received a patent. It had been as­
sessed during the years 1804 to 1809, and in 1870 it was 
sold for arrears of taxes for those years. The tax sale was 
held good as against the patent. The Assessment Act of 
1803 provided that. Crown land when sold, or agreed to be 
sold, or located as a free grant, should be liable to taxation, 
and that the interest of the person so buying or located 
might be sold for taxes. Mr. Justice Burton, referring to 
this provision allowing taxation of Crown lands “agreed to 
be sold,” says that this legislation was enacted in conse­
quence of the Courts having held that Crown lands “agreed 
to be sold ” but not patented were no1 assessable. In Mani­
toba, in the case of Whelan v. 11 pan,14 we sec that the law
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there expressly made un patented lands taxable saving, how­
ever, the rights of the Crown, and, as pointed out by Mr. 
Justice Kimam in the Court below, the Municipal Acts of 
Manitoba defined “ land,” “ real property,” and “ real es­
tate” as including “all rights to and interests in lands.”

Now, there is no provision in our School Ordinance ex­
pressly authorizing the assessment of unpatented land which 
the Crown has merely agreed to sell or convey ; the Ordin­
ance is silent on the subject. Nor has it defined “ land ” or 
“ real estate ” as including “ all rights to or interests in land,” 
or used any words of similar effect. It has given a defini- 
t'on of “land ” as including buildings thereon and fixtures. 
Nowhere, so far as T can discover, has it expressly dealt with 
interests in land. It directs the assessment of land, and that 
the assessor shall set forth in his roll the “ value of each 
parcel,” and the name of the occupant and of the owner if 
ascertainable, and provides that the taxes mav be recovered 
from either the occupant or the owner. The occupant is 
made liable, not by reason of any title or interest he may 
have in the land, but because he is occupant of it, and there 
is no provision for assessing an interest—it is the corpus 
of the land that is to he valued, and the amount set out in 
the roll. In s. 188 it is provided that “ whenever the title 
of any land sold for arrears of taxes is vested in the Crown, 
the transfer thereof, in whatever form given, shall be held 
to convey only such interest as the Crown may have given 
or parted with, or may be willing to recognize or admit that 
any person possesses under any colour of right whatever.” 
As an “ occupant ” of land is assessable for it, this section 
may, and probably was intended to, apply to cases where 
land has been occupied and has been sold for arrears of 
taxes due by such occupant. This would seem also to be the 
view taken of a similar section in the Manitoba Act, s. 37, 
s.-s. (1), by Taylor, C.J., in Whelan v. liyan.14 In liuddell 
v. Georgeson,,a Mr. Justice Dubuc comments on a section 
of the Manitoba Statutes similarly worded to our s. 188. 
He says: “The Legislature merely assumes that the lands

.Tu Igment. 

MoGSuire, J.
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are taxable and liable to be sold without any positive enact­
ment empowering the municipality to tax.” I do not think 
it must necessarily be inferred from s. 188 that authority 
was intended to be given to assess the interest of a pur­
chaser from the Crown prior to patent, where such purchaser 
is not the occupant. Even though it be thought that the 
Legislature may have intended the taxation of the interest 
of a person not in occupation, the benefit of the doubt must 
be given to the person sought to be made liable, as was held 
in Ni'kit v. Douglass}1 “But if it were even doubtful the 
decision should be for plaintiff, because whoever claims the 
right to impose a burden on the subject must establish 
clearly that there is such a right,” per Wilson, J.

I have read the School Ordinance carefully to find if there 
is any language which would indicate an intention to assess 
the interest of a person in unpatented land, but I find nothing 
even looking in that direction, outside of s. 188. All through 
the Ordinance it seems to he the whole value of the land that 
is in contemplation, and which is to be estimated at its 
“ actual cash value as would be appraised, &c.” In the case 
of joint tenants or tenants in common or holders of any 
property (s. 137), each is not to be assessed for his individual 
interest, but the whole of the property is to be assessed 
against them collectively, but the whole tax may be recover­
ed from any one or more. But a purchaser from the Crown 
bef< re patent cannot be brought, within the language of s. 
137. When land is to be sold for arrears of taxes it is the 
corpus that is put up for sale, and the transfer, Form L., 
purports to convey the corpus, not an interest, in the land. 
I, therefore, find no express or clearly implied authority to 
assess the interest of a purchaser from the Crown prior to 
issue of patent where he is not the occupant.

We mav next look to see what property is assessable. By 
s. 132 it includes “all real and personal property situated 
within the limits of any school district . . . subject to 
the following exemptions:

1. All property held by Her Majesty. . . .
•'(1874) 3fi IT. <J. Q. B. 120.
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3. Where any property mentioned in the preceding Judgment, 
clauses is occupied by any person otherwise than in an offi- McGuire,.!, 
cial capacity the occupant shall be assessed in respect 
thereof, but the properly itself shall not be liable.

Jn /Street v. Kent12 there was a somewhat similarly worded 
exemption to be considered, and it was held that land pur­
chased from the Crown was not taxable before issue of the 
patent.

What does the first exemption, “ All property held, &c.,” 
mean? The Encyclopaedic Dictionary defines “hold” to 
mean “ to retain or keep possession of, to possess, to oc­
cupy, to own.” Crabb’s Synonyms says “ hold ” is dis­
tinguished from “occupy” thus:—“We hold a thing for 
a long or a short time; we occupy it for a permanence; we 
‘ hold ’ it for ourselves or others ; we ‘ occupy ’ only for our­
selves; we ‘hold’ it for various purposes; we ‘occupy’ only 
for the purpose of converting it to our own private use.
Thus, a person may 1 hold ’ an estate, or, which is the same 
thing, the title deeds to an estate pro tempore, for another 
person’s benefit.”

There are three words used in the Ordinance to indicate 
the relation of a person to property—“ own,” “ occupy ” and 
“hold.” Owner and occupant are used most frequently.
Molding would seem to differ from either “ owning ” or 
“ occupying.” The owner may neither hold nor occupy; the 
occupant may neither own nor hold, and a holder may be 
neither an owner nor an occupant, whereas any of these re­
lations may be co-existent with either or both of the others.
1 f the Ordinance had meant to exempt only lands “ owned ” 
by Her Majesty it would presumably have said so, but it 
would not then have exempted lands occupied by Her Ma­
jesty under lease. “ Held ” evidently does not refer merely 
lo land occupied or used by Crown officials, for it speaks of 
land “held by Her Majesty but occupied by persons other­
wise than in an official capacity.” Had the phrase been 
“ owned by Her Majesty ” it might have been urged that 
land, which the Crown has sold or agreed to grant, and the 
consideration for which has been fully paid or performed,
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Judgment, and where nothing remains to be done but to execute the
Met luire, j. formal grant, ha* teased to be “ owned ” by the Crown. In 

equity the purchaser would, under such circumstances, be 
treated ns the owner, at least if the vendor was a private in­
dividual. But, as pointed out by Mr. .1 ustice Killam in 
C. I\ 11. v. Burnettand by Mr. Justice Bain in Riddell v. 
Georgeson.'3 ih s fiction of equity applies only as between the 
parties to the agreement, and cannot lie set up by third per­
sons. Moreover, I may refer to the language used by Lord 
Cairns in Burlington v. The Attorney-General : ** “If the 
Crown, seeking to recover the tax, cannot bring the subject 
within the letter of the law, the subject is free, however ap­
parently within the spirit of the law the case might other­
wise appear to he. In other words, if there be admissible 
in any statute, what is called an equitable construction, cer­
tainly such a construction is not admissible in a taxing sta­
tute where you can simply adhere to the words of the sta­
tute.'’ Somewhat similar language is used in B'ackwell on 
Tax Titles, section 143.

And the same i onsidi rations would apply if “ held ” were 
to be construed a< equivalent to u owned.” But T do not 
th nk “ hold,” a* here used, is synonymous with “ own.” A 
person who has sold, but not yet conveyed the land, has not 
yet parted with but retains the legal title. Is he not pro­
perly described as retaining or holding the same? A stake­
holder has no interest or t tie in the stakes, yet he holds 
them until he has actually handed them over to the persons 
entitled. So long as the Crown has not final I v parted with its 
land but retains the legal title, what more apt mode is there 
of describing its position than to say that it is holding the 
land? Mr. Justice Killam in the Cornwallis Case.* at p. 
21, after considering cap. 1, 44 Vie., thought “that it was 
not intended that the company should have nny recognizable 
interest in the lands until actually granted by the Crown.” 
The same h arned Judge, in Riddell v. Georgeson,18 in view 
of the fact, that the company could not compel the 
Crown to convey the lands to them, thought that the 

”H8iit)) L. R. 4, H. L. 100; 38 L. J., Ex. 206; 21 L.
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company “ cannot bo considered to have acquired from the .Tiulgmt-nt. 
Crown any interest or estate in the land.” If these opin- McGuire, J. 
ions be sound these lands must still be held by the Crown.

The conclusion I have arrived at is that the land in ques­
tion is part of the land set apart by the Crown for the 
purpose of fulfilling its obligation to the company in respect 
of the land subsidy, and whatever may be the rights of the 
company in respect thereof, so far as the assessor was con­
cerned, it was land “ held by Her Majesty,” and therefore 
ex< mpt by the Ordinance under which he was acting.

I agree witli the judgment of my brother Wetmore as 
to the result.

Scott, J.—I concur.

Rouleau, J., was absent.

Reporter :
Ford Jones, Regina, Advocate.

FINDLAY v. C. P. B.
l\‘oil tea y Aft—Prescription—Limitation—Amendment—Vented right—“ By 

reason of the rail tea y "—Commission or omission.

The provisions of The Knilwny Act, 1888, s. 287 (ns to limitations 
of actions for damages or injury sustained by reason of the rail­
way) apply to actions founded on the commission of acts, not to 
tliore founded on the omission of acts, which it was the company's 
duty to perform.

Kelly v. Ottaira It. Co.,1 McWillie v. N. 8. R. Co.,1 Zimmer v. O. T. R. 
Coconsidered.

If, in an action against n railway company, an amendment of the 
statement of claim is asked for it should not be allowed if s. 287 
applies, and the amendment sets up a new cause of action.

[Richardson, J., June lith, mi.

Th’s act "on was commenced on 25 th August, 1899, to 
recover damages for injuries alleged to have been sustained 
by p’a'ntiff while working as an employee of the defendant 
company. These injuries were caused by his falling, on the

’3 O, A. R. 010. *17 8. 0. R. 571. *10 O. A. R. 093.
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Statement, night of 28th October, 1898, into a ditch or excavation 
made by defendants’ servants during plaintiff’s absence and 
without his knowledge.

Defendants, besides pleading not guilty by statute under 
an Act respecting the Canadian Pacific Bailway, 44 Vic., 
1881, c. 1, and The Bailway Act, 51 Vic. 1888, c. 29, s. 287, 
and other defences, objected that the statement of claim dis­
eased no cause of action against them. Issue was joined, 
and the ease prepared for trial, but it having been con­
sidered more convenient that the question of law, as it went 
to the root of the action, should be disposed of, under Buie 
149, it was set down for argument.

The question was argued on 20th April, 1901.
T. C. Johnstone, for plaintiff.
IF. A. Hobson, for defendants.
Johnstone adm tied that the statement of claim was 

defective, and asked leave to amend, by alleging that 
the ditch or excavation into which plaintiff fell on the night 
of the 28th October, 1898, was made by defendants’ servants 
during plaintiff’s absence and without his knowledge, but 
with the knowledge and at the instanec of defendants, and 
that on said night it was left unguarded, without a light or 
other protection to defendants’ servants, including plaintiff; 
and, alternatively, that the excavation was made at defen­
dants’ insta- ce by one Sharpe, under contract with defen­
dants, whose duty it was to properly guard the same by a 
fence, light, or other protection, which not being done, 
plaintiff, in the dark, fell into said ditch and was injured.

Hobson objected to any amendment which would in­
terfere with defendants’ vested right of prescription, under 
section 287 of the Bailway Act.

[June 12th, 1901.]

Richardson, J.—Whether or not the proposed amend­
ment should be allowed depends upon the answer to be 
given to the question, Was the alleged injury sustained “by 
reason of the railway”?
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1. If not, as contended by plaintiffs’ counsel, then only 
the imposition of terms would have to be considered.

2. If it was, then a vested right accrued to defendants 
limiting plaintiff’s right of action to a period of one year 
from 28th October, 1898, and the question becomes, Van 
the proposed amendment be properly allowed ?

1 am of opinion that if the injury set out in plaintiff’s 
amended statement of claim can be held to have been sus­
tained “ by reason of the railway,” then, since it sets up an 
entirely new cause of action, it would interfere with defen­
dants' vested right, and should not be allowed.

From perusal of the Ontario cases to which defendants’ 
counsel referred, it appears that up to and including Kelly 
v. Ottawa Ry. Co.,1 the limitation clause, now section 287 of 
the Bail way Act, was construed to apply to actions for dam­
ages, whether the act complained of was one of commission 
or omission. In the Kelly case the Court was composed of 
Moss, C.J.A., Burton, Patterson, and Morrison, JJ.A. Both 
Moss, C.J., and Burton, J., while supporting, for the reasons 
given in their judgments, the principle laid down in former 
cai-e-t, very plainly intimated the opinion that the protection 
of the statute applied only to acts of commission.

In McWillie v. N. S. Ry. Co.2 the action was for damages 
caused by sparks from one of defendants’ engines, negli­
gently managed, setting fire to and destroying plaintiff’s 
barn. Besides other defences, that of prescription under 
s. 27 K. S. C. c. 109, was set up, and although it appears 
to have been dealt with in the lower courts adversely to de­
fendants, and with other grounds was appealed by them to 
the higher tribunal, they abandoned it on the argument. 
Notwithstanding this, three of the appellate Judges refer to 
the subject, and approve of the findings of the lower Courts. 
One (if these, Mr. Justice G Wynne, remarks : “ There was a 
plea of prescription upon the record as to which, although 
the point raised bv it was not pressed before us, it may, per­
haps, be os well to say that, in my opinion, neither s. 27 
of c. 109 R. S. C. nor s. 287 of 57 Vie. cap. 29, have any

Judgment.

IlieliardHun.J.
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.Judgment, reference to an action like the present, which is for damages 
Kkhurdso»,,!. not occasioned by reason of the railway, but by reason of 

sparks suffered to escape from an engine running upon it 
by the neglect and default of the company, whose engine 
caused the damage.”

In Zimmer v. G. T. liy. Co.,3 093, at page 703, Osier, 
J.A.. speaks approvingly of Mr. Justice Gwynne’s expression 
in the McWillic case, but as the action was brought by a 
son of deceased, under the Ontario law, adopting Lord Camp­
bell’s Act. tlie prescription created by the Kailway Act did 
not apply.

In this action plaintiff does not complain of an act done 
by the railway itself or in its maintenance, but of neglect 
of the defendants to provide adequate protection in the shape 
of notice or otherwise to plaintiff, whose duty took him past 
ihu-exea.va.timi described in the claim.atiQn^desi

— I "confess that, in expressing the opinion I do, I am not 
entirely free from doubt as to its soundness, but I adopt 
the view expressed in the M(Willie case in preference to 
the older Ontario decisions, which have been seriously ques­
tioned by more than one of that Province’s eminent Judges.

In niv judgment as at present advised, the prescription 
in section 287 of the Railway Act does not apply to such 
causes of action as are set up in the proposed amended state­
ment of claim, and as no other objection to their being 
allowed, save terms, which means the payment of all costs 
incurred by defendants subsequent to appearance is raised, 
the following order will he made:—

1. Plaintiff to pay all defendants* party and party taxed 
costs incurred in the action subsequent to the entry of ap­
pearance. before 1st July, 1901.

2. That on payment of such costs plaintiff may place 
on the fyles of tin* Court his proposed substituted statement 
of claim in lieu of the existing one.

3. That defendant have ten days to answer such new 
claim.
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4. That on failure of plaintiff to comply with the terms Judgment, 
named within the time fixi d, his ac tion do stand dismissed Kidc.nlxm.j. 
without further order with costs.

Reporter :
C. It. Bell, Advocate, Regina.

11 EMI V MiCIUWAN, OVERSEER OF THE WE Y BURN' 
LOCAL IMPROVEMENT DISTRICT, NO. 51», v. 
THE -GOVERNOR AND COMPANY OF ADVEN­
TURERS OF ENGLAND TRADING INTO HUD­
SON’S BAY.

Local tmproviment taxis—Districts ixccediny 72 sq. mills in ana—Von, 
Oiüvl/,. cup. 7J. see. J—Cap. 17 uf mint, sics. Jj ami 20, cap. 26 
ol WOt—-Constructtun u/ Statutes.

Assvisnunt and taxation—Local Impronment District—Error in forma­
tion—Assessment <-/ corporation bp otlnr toon corporate name— 
Assessment for irholc or portion of year—Exceptional tax—Hudsons 
Hay Vo.—Construction of Statutes.

'Hit* construction of statutes generally and of the Ordinances relat­
ing to loeal impiovemeuts in particular discussed.

The construe i n of taxing statutes diseus.-ed.
The effect of non-fulfilment of statutory conditions subsequent dis-

Ilcld, per Curiam, affirming the judgment of Richardson, J.—
I. That the designation of a local improvement district by an in­

correct number, while its name was otherwise correctly stated in 
the notice in the Gazette constituting the district, did not in­
validate the notice.

- That the assessment of the def« ndants was m t invalid by reason 
of their being assessed under the name of “The Hudson’s Bay 
Company a name by which they were commonly designated by 
tin mselves and the public.

II. That, though the district in question Was not constituted until 
July, 1809, and the defendants not assessed till August. 1800, they 
w» re liable for the whole amount for which they were assessed, 
the rate of assessment being a fixed rate per acre, irrespective of 
time, and the assessor being expressly authorized to assess at 
any time during the year.

•1. That the assessment of the defendants under the Ordinances in 
question is not an exceptional tax upon them within the meaning 
of the Imperial Order in Council of June 23rd. 1870, inasmuch ns 
it was equal and uniform tlnoughout the district.

[Richardson, J., October 29th, 1990.
[Court rn bane, July 26th, 1901.
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The pleadings and evidence are set forth in the judg­
ment appealed from. The case was tried at Regina before 
Richardson*! J., July 9th, 1900.

II. Harvey, Deputy Attorney-General, for plaintiff.

J. S. Tapper, Q.C-, J. Muir, Q.C., and F. II. Phippen, 
f<»r defendants.

[October 29lli, 1900.]

Richardson, J.—By his statement of claim the plaintiff 
alleges:

That he is the overseer of the Weyburn Local Improve­
ment District No. 518, being a district constituted under 
the provisions of the Local Improvement Ordinance and 
amendments thereto.

That (he defendants were in and for the year 1899 duly 
assessed by the overseer of the said local improvement dis­
trict. in respect of 81.3*20 acres of land, as described in the 
statement of claim, and by virtue of such assessment the 
defendants became indebted to the district in $1,054, which 
not having been paid the plaintiff bv this action sues to re­
cover from defendants.
In defence the defendants say—

1. That they deny that the plaintiff was the overseer of the 
said district, and further say that no overseer ever was ap­
pointed or elected for said district in accordance with the pro­
visions of The Local Improvement Ordinance or the amend­
ments thereto.

2. That the said district never was constituted or organ­
ized according to the provisions of the said Ordinance or 
amendments.

3. That the said district was not. limited to the area, nor 
did it contain the population residing therein of the propor­
tions or of the number, nor was the notice of the intention to 
constitute sa d distr’et ever prepared, published, posted or 
addre.-sel as required by the said Ordinance or amendments.
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4- That the defendants never were the owners or occu- Judgment, 
pants of the lands in the plaintiff’s statement of claim men- Rich»«l*on,J. 
tinned, or any of them, nor were they ever assessed therefor 
or any part thereof, nor was any assessment roll made out, 
prepared or posted, nor was there set out in any such assess­
ment roll the information as required by said Ordinance and 
amendments.

5. Alternatively the defendants sa v that at the time of the 
assessment the lands mentioned in paragraph 2 of the plain­
tiff’s statement of c'aim were owned by and in the name of 
the defendants, as was well known to the plaintiff, or as he 
nrght with reasonable enquiry have ascertained, yet the 
plaintiff in the assessment roll upon which the claim for 
taxes is made herein did not set out the name of the defen­
dants as the persons assessed on account of the said lands or 
as the owners thereof, as required by section 1G of the said 
Ordinance, but did in the said roll set out the Hudson’s Bay 
Company as the owners thereof and as the persons assessed 
in respect of the said lands, and the assessment is void and 
of no effect as against the defendants.

G. Further alternatively the defendants say that prior • 
to the assessment the defendants became, and at the time 
of the assessment they were and still are. the owners of the 
said lands under and subject to the provisions, terms and 
conditions among others referred to and contained in the 
Bupert’s Land Act, 18GS, The Imperial Order in Council,
23rd June, 1870, The British North America Act and the 
surrender, claims and grants thereunder; viz., “that no excep­
tional tax should be placed upon the said lands of the de­
fendants and the local improvement districts constituted, 
the assessments made and the taxes placed on the said lands 
in the statement of claim mentioned are so constituted, 
made and placed under and by virtue of the power, authority 
and jurisdiction in that behalf of the Legislative Assembly 
of the North-West Terri tor es, and this action is brought 
by the said Legis'ative Assembly, with the said overseer as 
nominal plaintiff only ; and the local improvement districts 
constituted by the said Legis'ative Assembly or under the
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.Tudgmeut. provisions of the «nid Ordinance and amendments at the time 
Richardson,J. of the* assessment did not and they do not inelu !e, and the 

assessments have not. been made or the sai l taxes placed on, 
all the lands in the North-West Territories over which the 
said Legislative Assembly has such power, authority and 
jurisd ction or which come within the requirements and 
provisions of the said Ordinance and amendments: and the 
saiiI Legislative Assembly has not assessed or placed the said 
tax upon other lands subject to and within such powers, au­
thority and jurisdiction owned or occupied by persons or cor­
porations other than the defendants, and has not consti­
tuted such other lands into local improvement districts un­
der sa d Ordinance and amendments, and has not otherwise 
assessed or placed said tax upon said other lands as the said 
Legislative Assembly could or should have done. The said 
tax is an exceptional one within the provisions, terms and 
conditions upon which the defendants became and were and 
are the owners of the said lands, and the assessment is vitra 
vires of the said Legislative Assemb'y and is void and of 
no effect as against the defendants and their said lands.

Issue was joined.
The hearing took place at Regina, 9th July, 1900; Mr. 

Harvey, the Deputy Attorney-General representing Mr. 
Haul ta in, the Attorney-General, North-West Territories, the 
plaintiff's advocate on the record, counsel for the plaintiff, 
Messrs. Tapper, Q.C., and Phippen, of Winnipeg, and Mr. 
Mu r. Q.C., of Calgary, counsel for the defendants.

By arrangement between counsel on both sides all the 
evidence was taken by a stenographer and has been extended 
in type.

The evidence submitted on plaintiff’s side in substance 
consisted of

1. A certified copy of an order of the Lieutenant-Gover­
nor in Council of the North-West Territories attested as 
such by John A. Reid, the clerk of the Executive Council, 
dated 21st July, 1899, constituting certain lands, describ­
ing them, which include the lands set out in the plaintiff’s
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statement of claim. Local Improvement District numbered Judgment. 
618, and to be known by the name of The Weyburn Local Richardson,J. 
Improvement District, under the provisions of section 14 of 
chapter 17 of the Ordinances. 1899.

This was admitted by me as evidence of the original order 
in Council of which it purports to be a copy under sub-section 
(c) of section 9 of the Canada Evidence Act applied to the 
North-West Territories by sub-section 13 of section 7 of The 
Interpretation Act of Canada, also by sub-section 55 of sec­
tion 8 of The Interpretation Ordinance.

2. A certified copy, likewise attested, of an Order-in- 
Council of 21st July, 1899, authorized by section 15 of chap­
ter 17 referred to, appointing the plaintiff overseer of the 
Weyburn Local Improvement District No. 518.

This was also received as evidence of the original Order­
ing ouneil of which it purports to be a copy.

3- The assessment roll for 1899 of the district which by 
section 33 is prima facie evidence of the debt.

By arrangement between counsel a copy of so much of 
this roll as affects the lands set out in plaintiff’s statement 
of claim was substituted in lieu of the original roll.

4. Certified copies of the Government township survey 
maps of the several townships which comprise the district 
purporting to have been issued by the Dominion Lands Of­
fice of the Department of the Interior, and which show the 
area comprising the district to exceed 2,000 square miles.

By the above described documents the constitution of the 
Weyburn Local Improvement District under the provisions 
of section 14 of chapter 17 of the Ordinance, 1899—which 
enacts that the Licutcnant-Govcmnr in Council may con­
stitute as a local improvement district any portion of the 
Territories comprising an area greater than 72 square miles, 
no part of which is already contained in any local improve­
ment district and exclusive of municipalities and villages— 
its area and the appointment of the plaintiff as overseer— 
by section 33 authorized in his own name to sue for the re­
covery of taxes and arrears of taxes due the district—and the
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.imigimnt. assessment made by plaintiff in 1899 were (subject to the 
Uichantnon,.!. disposition of the other questions raised by defendants) 

established.
In addition to the production of the assessment roll 

which bv section 33 is prima facie evidence of the debt sued 
for. as also the mailing of notice of assessment under section 
17 of chapter 17 of the 1899 Ordinance, the plaintiff was ex­
amined as a witness. He explained the nature of the en­
quiries be made in making the assessment, which I find 
were made with reasonable (i.e., prompt) diligence. From 
the maps or plans, that is. those filed. F.xhihit 1). to which 
he had access, and other information procured for him by 
Mr. Dennis, the Deputy Commissioner of Public Works, ho 
ascertained that all the townships within the Weyburn Local 
Improvement District had been not only surveyed, but that 
such survey had been confirmed, and he also ascertained (for 
the Dominion Lands Act so declared) that all the lands he 
entered upon the roll, that is, those set out in the plaintiff’s 
statement of claim, were by section 22, sub-section 7 of that 
Act/ without the issue of a patent vested in the Hudson’s 
Bay Company in fee simple, and he so assessed them. It 
appeared, however, that the plaintiff did not post a copy of 
the assessment roll in a school house or post office within 
the district, ns required by section 18; but that the defendant 
had notice of the assessment after its completion is made 
clear by the production from the custody of defendants of 
the notice plaintiff stated in bis evidence he had mailed “the 
Hudson’s Bay Company.” Winnipeg—the name it was shown 
the defendants are commonly known by and use themselves 
in their ordinary business transactions and in some legal pro­
ceedings: The Hudson*8 Bay Company v. The Attorney-Gen­
eral of Manitoba.1

It is quite true the name by which the defendants 
arc assessed is not the proper corporate name. The 
omission to ascertain the correct name of the owners 
of the lands, as also the actual number of acres each parcel

'(1878) Man. Rop. Temp. Wood 200.
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contains, was at most an omission of duty, section 16. But «Tu lgmynt. 
as the assessor is, in my opinion, a mfliisterial officer charged Richardwm.J. 
with the performance of a statutory duty, (therefore direc­
tory) the omission to perform such duty with exactness does 
n t, I conceive, render the asses>mcnt void, as against the 
defendants’ lands assessed under tl.e name they derived their 
title by, one they arc commonly known by and use themselves, 
no injury thereby being shown- I refer to Caldow v. Pixell2 
and Town of Niagara v. Mi Hog.3

Neither will the error in acreage void the assessment for 
tin- reason, in addition to the foregoing ones, that by sec. 19 of 
the Ordinance, e. 73, provision is made for rectifying such 
errors and defendants are entitled through the Court in this 
suit to have, if plaintiff succeeds, the amount claimed reduced 
to correspond with the correct acreage of defendants’ lands 
st t out in plaintiff’s claim. I refer to London v. G. IV. P.
(

It was further urged by counsel for defendants on the 
argument that because the district was only constituted 21st 
•Tulv, 1899, under an Ord nance which came in force 24th 
April, 1899, the assessment made 24th «July, for the whole 
year 1899, thus covering a period anterior to both legislation 
and the creation of the district, is void ; with this view I do 
not agree.

See. 17 of the Ordinanee 1899 provides that in any dis­
trict constituted under sec. 14 (as the Weyburn one was),
“ the assessment may be made at any time of the year,” and 
h.v sec. 31, sub-sec. 2 of chapter 73, Consolidated Ordinances, 
all taxes shall be held to be due on the first day of January 
• f the calendar year with:n which the same are imposed.
This would plainly, to my mind, render taxes assessed for 
in August. 1899, due as of 1st January of and for that calen­
dar year. In my judgment, therefore, there was a valid as­
sessment of the lands named in the roll to the defendants 
of wh'ch they are the owners.

VI877) 2 C. P. D. 602: 40 L.J. C. P. 541: 30 L. T. 409; 25 W. R. 
773. ’(1885) 21 O. L. J. (N. 8.) 394. ‘(1859) 17 U. C. Q. B. 202.
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Judgment. Tli • legal constitution of the district is attacked and its 
Kichanlnon,.i. validity impugned, th#ground taken being that the forma­

lities prescribed by sec. 3 of chapter 73 were not complied 
w th in advance of the passage of the Order-in-Council con­
stituting the distr et above allude 1 to, and that compliance 
with these is rendered imperative by sec. 20 of chapter 17 of 
the Ord nance of 1800. By reference to this, it will be 
ob rved that the Leg slature have bv see. 20 distinctly in- 
corp rated with see. 14 of that < * r only such provisions 
of chapter 73 as arc applicable to the Local Improvement 
Districts — not to he created hut — created under section 11 
(that is. already in existence) ; consequently sec. 3, in my 
op nion, has no application to this case, except that portion 
of it which provides for the publication of “notice of the 
ordir constituting the district in the offic:al Gazette.” The 
publieation of such a not ce was not shewn by plaintiff as 
part of his ease. Ilis counsel contended that publication 
was a duty cast upon an officer whose omission to publish 
would not. as defendants’ counsel urged, invalidate the 
Order or the assessment, no injury having occurred to defen­
dants by reason of such omission, and with plaintiff’s con­
tention I coincide.

The defendants, however, brought in a copy of the Gazette 
containing a notice informing the public of the constitution 
of the district, its name and contents as to land, but giving 
5 Id as the number instead of 518, the correct one. The error 
was so plainly a printer’s one that the objection as to suffici­
ency on that ground 1 consider too technical to seriously con- 
si dvr.

In my judgment, the Weybum Local Improvement Dis­
trict, No. 518, was by the passing of the Order-in-Council of 
21sl July, 1899, legally constituted. This Order on its face 
shows it comprises an area exceeding 72 square miles, and 
that this an a is independent of either municipalities or vil­
lages within its boundaries is to be assumed in the absence 
of proof to the contrary, the onus of which would be upon 
the defendants.

62
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As to the sixth and las' clause of the statement of de- 
fen e, the contviition of the defendants is that as it is un- Richardson,J 
disputed that in portions of the Territories, other than those 
included in the Wcvlmrn Local Improvement District, the 
defendants and the other persons and corporations own land 
not. included in any Local Improvement District, and, there­
fore. not in 1800 subject to assessment, if the assessment 
claimed for is allowed to stand, it would constitute a 
violation of clause 11 of the Imperial Order-in-Council of the 
23rd of June. 1870, wliieh stipulates that “no exceptional 
lav shall he placed on the company’s lands.”

Bv this Imperial Order-in-Oouncil, wh’ch by sec. 146 of 
the B. N. A. Act is declared to he an Act of Parliament, all 
the lan Is comprising what is therein describ ’d as the North- 
Western Territory became from July 15th, 1870, part of the 
Dominion of Canada, and by the same Order the Parliament 
of Canada attained power to legislate for the future welfare 
and good government of the Territory.

Out of this Territory certain lands were by this Order- 
in-Coun< il reserved to the defendants, which by the Domin­
ion J^ands Act, sec. 22. included those referred to in defen­
dants’ sixth paragraph of defence, and to all those lands 
clause 11 of the Imperial Order-in-Council—the condition 
that “no exceptional tax shall be p'aced on the company's 
lands,”—I take it, applies.

Now, by the vesting of the North-Western Territory in 
the Dom'nion of Canada ami the Parliament of Canada hav­
ing attained the power of legislating for its future welfare 
and good government, the right of imposing direct taxation 
by that Parliament became inherent, exercisable generally 
over all land for general purposes of the whole, as well ns 
over local ties selected by it, where such localities should 
from time to time be considered to be benefited, for public 
purp >ses within them. ? refer to Bank of Toronto v. Lambe8 
and Dow v. Black.9 Any variation or limitation of this 
inherent power would, 1 conceive, require to be expressed in

'<18871 12 App. Cns. 578; 50 L. J. P. C. 87; 57 L. T. 377. M875)
L. R. 0 P. C. 272; 44 L. J. P. C. 52; 32 L. T. 274; 23 W. R. 037.
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Judgment, unambiguous tonus. I think the meaning of “ exceptional” 
Kicli*r<lwm,.l. as given in the Century and other leading dictionaries as 

"unusual ” or “special,” s that Intended to be conveyed 
by the condition in question, and the construction of the 
condition intended, and which the words used indicate, is that 
whenever Canada apples its inherent power of taxation 
upon the whole or part of the North-Western Territory the 
lands compr s ng the lands of the company within the area 
in which taxation is to he imposed should not be taxed in 
an unusual or special manner, or in other words, that the 
rule of equality and un form!tv should not be departed from.

Instead of legislating direct and imposing taxation upon 
fixed localities for the public purposes of those localities, as 
it might, Parliament delegated this power to the Legislative 
Assembly of the North-West Territories, in so far as lands 
in tin* Territories arc concerned, by legislation had in sev­
eral sessions, the last being the amendment to the N. W. T. 
Act of 1891, by sec. 6 of which the power to make Ordinances 
in relation to (sub-sec. 2) direct taxation for raising a rev­
enue for local purposes is expressly conferred.

In my opinion, the Ordinance respecting Public Improve­
ments enacted by the Legislative Assembly, under the pro­
visions of which the Wevhurn Local Improvement District 
No. 518 was constituted and the assessment complained of 
made, rendering taxable equally and without exception or 
discrimination all lands within its limits, does not infringe 
upen the condition of clause 11 of the Imperal Order-in- 
Council of 23rd of June, 1870, by exceptionally placing a 
tax upon the lands set out in plaintiff’s statement of claim.

From such construction there has been, in my judgment, 
no departure by the Ordinances referred to; consequently the 
plaintiff is entitled to judgment on the record; but as it ap­
peared at the hearing that in some instances, parcels entered 
on the roll do not contain as many*acres as the assessor en­
tered for them, in my opinion, this is a matter adjustable 
by this Court, and unless the parties can agree upon the true 
figures, an applicaVon to correct them and adjust the sum
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really due in conformity with the Ordinance may be made Judgment, 
in Chambers, for which when made the judgment should ui i>«rd«m,.l. 
be entered.

The defendants appealed. The appeal was heard March 
6th, 1901a

J. S. Tapper, K.C., and F. //• Phippen, for appellants:—
The Ordinance, being a taxing statute, must be con­

strued strictly—O’Brien v. Cogswell,1 Partington v. Attorney- 
General,’ lie Micklethwait,* Daines v. HeathAlloway v. 
Champion." Whelan v. llyan." Hardy v. Desjardins,13 N anion 
v Vileneuve," Colquhounx. Driscoll," TUreanil v. Vaughan."1 
Sec. 14 merely enlarged the districts which the Lieutenant- 
Governor in Council was empowered to constitute, and did 
not specify the particular form of procedure to be followed, 
so that even without sec. 20, by necessary implication the 
procedure to be followed would be that prescribed in regard 
to the smaller districts, except as varied by express provi­
sions inconsistent therewith. See. 20, however, makes this 
clear. The most important condition precedent to the con­
stitution of a district is that requiring notice to be pub­
lished in the Gazette and posted up in a post office within 
the proposed district. This was not done. To hold that 
see. 20 applies only to districts after they have been con­
stituted would be to give the word “ created ” an unnatural 
construction and to override the plain intention of the Legis­
lature. The notice of the Order-in-Council constituting the 
district specified its distinctive number as 516, whereas its 
correct number is 518. The district was constituted on July 
31st, 1899, consequently there was no power to assess the 
land for the preceding portion of the year. Sec. 31 provides 
that “for the p irpose of this section" all taxes shall be 
deemed to bo due < n January 1st, but the purpose of the 
section is solely to secure returns of taxes in arrears. The

’11800} 17 S. C. R. 430. '(1800) L. R. 4 H. L. 100; 38 L. J. Ex.
2111 ; 21 !.. T. 370. •( 18.",) 11 Ex. 452; 25 I,. J. Ex. 10. “(1847,
3 C. B. 038; 10 L. J. O. P. 117; 11 Jur. 185. ”(1891) 7 Man. R.
5011. ’’(18111) 20 8. C. R. 05. ”(18112) 8 Man. R. 550. “(1804) 10
Man. It. 213. ”(1804) 10 Man. It. 254. ”(180:i) 12 Man. R. 457.
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Argument, assessment roll was not posted, as required by sec. 17. The 
overseer did not make diligent enquiry as to the parcels of 
land owned or occupied within the district, or as to the 
number of acres they contained, and also neglected to make 
rt asonablc enquiry to ascertain the appellants* name. The 
assessment roll did not show that these appellants were 
assessi d, or that any taxes were due by them. The tax is 
an exceptional tax upon the appellants within the meaning 
of the Imperial Order-in-Council of June 23rd, 1870. and the 
legislation respecting the same. The taxation is ultra vires 
of the Legislative Assembly, as it is not direct taxation for 
Territorial, municipal, or lotal purposes within the meaning 
of the North-West Territories Act.

ill"

r ,

]I. Harrei/, Deputy Attorney-General, for respondent:—
The appellants arc commonly known as “The Hudson’s 

Bay Ci mpany,” and are so designated even in Acts of Par­
rainent. Such an error in name would not vitiate the as­
sessment, unless the mistake misled the appel'ants: Town of 
Niagara v. Millay.3 As to proof that all conditions and 
acts required by the Ordinance existed and were performed, 
the respondent is an official, and the maxim “ omnia presum- 

"anlnr rile esse act t ” applies. The provisions of sec. 20 
apply to a district only after it has been created under 
see. 1 I.

See. 4 (i>) shows clearly that, notwithstanding the ab­
sence id' the requisite number of residents, the constitution 
aid organization of the district would be valid : Caldow v. 
Pircll2 Failure to publish notice of the Order-in-Council 
could not affect the legal status of a district, because a dis­
trict must be legally established before the notice is given. 
As to the assessment being for the whole of the year 1899, 
though the district was in ex sterne for only a portion of 
that y< ar, the assessment is of a fixed amount, for a single 
definite purpose, to he made only once in any one year, but it 
<an be made at any time of the year. The tax is not an 
exceptional one within tin- meaning of the Imperial Order- 
in-Council: II. 11. Co. v. Attorney-General for Manitoba.1
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The taxation is direct taxation within the meaning of the Argument 
North-West Territories Act, and consequently intra vires 
of the Legislative Assembly: Bank of Toronto v. Lambed

[July 20th, 1901.]

Wetmore, J.—I am of opinion that this appeal should 
he allowed. I base my judgment upon one ground only, and 
that is, that no notice of the intention to constitute the Local 
Improvement District in question was given, as required by 
sub-section 2 of section 3 of “ The. Local Improvement Or­
dinance ” (Con. Ord., rap. 73). The Local Improvement 
District in question comprised a greater area than seventv- 
two square miles, ami was therefore, constituted under the 
authority of section 14 of chapter 17 of the Ordinances of 
1890. It is urged that the provisions of “ The Local Im­
provement Ord nance ” (Con. Ord., cap. 73), which relate 
to ti e preliminaries precedent to the constitution of a dis­
trict under that Ordinance, do not apply to a district consti­
tuted under section 14 of the Ordinance of 1899, because (as 
it is urged) section 20 of the last-mentioned Ordinance limits 
tin* provisions of the original Ordinance, not inconsistent 
with the amending Ordinance, to districts created under sec­
tion 14 of such amending Ordinance, or, in other words, that 
there is nothing in the section applying the provisions of the 
original Ordinance to districts “ to be created ” under such 
section 14, but, on the contrary, the application of such pro- 
v s ons is l'mited to districts “ created ” by such section 14.

The wording of section 20 is as follows :—“ Except as 
they may be inconsistent herewith, all the provisions of 
“ The Local Improvement Ordinance/’ and of any amend­
ments thereto, shall apply to local improvement districts 
cr. a1 c l under the first, sub-section of section 14 hereof.”

I am of opinion that the construction contended for on 
the part of the plaintiffs is too narow, and, if allowed, would 
defeat the intention of the Legislature. The Ordinance of 
1899 professes to be and is an amendment of cap. 73 of the 
Consolidated Ordinances, which I will hereafter, as I have 
hereinbefore done, refer to as the original Ordinance. Sec­
tion 3 of the original Ordinance authorized the Lieutenant-
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Judgment. Governor in Council by order to constitute any portion of the
Wet more, J. Territories into a district (for local improvement purposes) 

subject to certain restrictive provisoes mentioned in such 
section, one of which was “that no district shall comprise 
an area greater than seventy-two square miles.” The ob­
ject and intention of section 14 of the amending Ordinance 
was to get rid of that proviso, and enable the Lieutenant- 
Governor in Council to constitute districts of a larger area 
than seventy-two square miles with all the provisions of the 
original Ordinance applicable to such larger districts as were 
not inconsistent with the special provisions of such amend­
ing Ordinance enacted in respect to such larger districts. 
Suppose that section 20 of the amending Ordinance had 
not been inserted at. all, could there be a possible doubt that 
all the provisions of the original Ordinance not inconsistent 
with those of the amending Ordinance would have ap­
plied to the larger di°tricts whether they related to matters 
preliminary or subsequent to their crention? The intention 
of section 20 was not to limit this operation, but to make it 
clear. Sub-re, tion 2 of section 3 of the original Ordinance 
provides that before constituting any district a notice 
to do so shall be published in the Official Gazette 
and posted as therein directed. Why should this pro­
vision not be just as applicable and as much neces­
sary to the proposed larger districts as to the smaller 
ones ? I fail to perceive any reason for it, notwith­
standing the ingenious argument of the learned counsel 
for the plaintiff.

The object of the section, it seems to me, is obvi­
ous, namely, to enable parties interested, and who would 
by the constitution of the district be brought under the 
operation of the Ordinance and made liable to the taxes 
provided for, to make, if they desired to do so, representa­
tions with respect to the necessity for constituting the dis­
trict. The opportunity for doing this seems to me to be just 
as desirable in the ease of the larger districts ns that of the 
smaller ones, possibly more so in the case of the former. 
I do not wish, in making the latter statement, to be con­
sidered as dictating to the legislators; I merely state it as
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one reason which has influenced my m’ncl in reaching the Judgment, 
conclusion I have come to, and in endeavouring to ascertain Wetmore, J. 
what was the intention of the Legislature in enacting the 
provision in question. 1 can perceive nothing in sub-section 
2 of section 3 of the original Ordinance inconsistent with 
the special provisions in the amending Ordinance relating to 
the larger districts. 1 am of opinion that the learned trial 
Judge has placed a too limited construction on the word 
created, in the twentieth section of the amending Ordinance.

It was urged that there was no evidence that notice of the 
publication of the intention to constitute the district was 
not published in the OtTicial Gazette, and that the maxim 
<l Omnia praesumvntur rite esse acta” applied. There was 
no evidence that such notice was published, or that it 
was posted as required, and I am not prepared to say 
that where the question of the proper constitution of 
the district is raised by the pleadings, as it was in 
this case, the onus of proving it is not on the plain­
tiff. It is not necessary to decide that, however, because it 
was abundantly proved that this notice of intention was not 
published in the Otlicial Gazette. John A. Reid, the King’s 
Printer of the North-West Territories and Clerk of the 
Executive Council, was called as a witness on behalf of the 
defendants. He produced a copy of the Official Gazette 
containing a notice of the Ordcr-in-Council constituting the 
district and of the appointment of the plaintiff as overseer 
of the district, and swore that he had looked through the 
Gazette from the time of the passing of the Ordinance under 
which the districts were formed, and did not find any adver­
tisement of a notice of any intention to form the district in 
question, and, in substance, that there was not, so far as he 
knew, any advertisement relating to the formation of this 
district other than the two I have above mentioned, and 
that there was not, to his knowledge, any advertisement of a 
notice of intention to form the district. This evidence was 
not objected to, and I cannot conceive of any stronger evi­
dence to prove a negative fact than this, unless, indeed, it 
would he necessary to produce all the Gazettes published

T. L. R.—VOL. V. ]1
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Judgment, since the time of the passing of the amending Ordinance 
Wetmore, J. and coll upon the Judge to search them himself in order to 

ascertain that there was no such notice published in them. 
Surely that would not be necessary ; if it is, it is entirely 
new law to.me.

It was also urged that the provisions of sub­
section 2 of section 3 of the original Ordinance are 
merely directory. I cannot agree with that contention. 
There is certainly a class of cases which support the con­
tention that certain provisions in a taxing Act arc merely 
directory, although the language in which they are worded is 
in the imperative mood, but 1 am of opinion that the pro­
visions in the Ordinance respecting the publication of 
this notice of intention do not fall within such cases. The 
Ordinance in question is a taxing Ordinance. The provi­
sions relating to the publication of the notice are a step pre­
scribed in the very constitution of the district (constituted 
for tax purposes). It is not. a step directed to be taken inci­
dentally in carrying out the working of the district when 
constituted. Strong, J., in O'Brien v. Cogswell,1 at page 424, 
lays down the law as follows:—“The general principles ap­
plicable to the construction of statutes imposing and regu­
lating the enforcement of taxes for general and municipal 
purposes are well settled ; enactments of this class are to be 
construed strictly, and in all eases of ambiguity which may 
arise that construction is to be adopted which is most 
favourable to the subject. Further, all steps prescribed by 
the statute to be taken in the process, either of imposing 
or levying the tax, are to be considered essential and indis­
pensable, unless the statute expressly provides that their 
omission shall not be fatal to the legal validity of the pro­
ceedings; in other words, the provisions requiring notices 
to be given and other formalities to be observed are to be 
construed ns imperative, and not as merely directory, un­
less the contrary is explicitly declared.”

This judgment is not that of the Court, it is that of the 
learned Judge, but he lays down the law, in my opinion, cor­
rectly, and the provision in the Ordinance requiring notice 
of intention to constitute the district is more akin to a step
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to be taken in the process of imposing or levying a tax and Judgment 
of a notice to be given in the course of that process, than Wetmoee, .1. 
it is to the cases where it has been held that the step directed 
to b • taken is merely directory.

This appeal should be allowed, the judgment of the 
learned trial Judge reversed, and judgment entered in the 
Court below for the appellants with costs. The plaintiffs 
to pay the defendants’ costs of this appeal.

The foregoing judgment was prepared before the Or­
dinance of the last session of the Legislative Assembly in­
tituled “An Ordinance to remove certain doubts as to the 
effect of Chapter IT of the Ordinances of 1890 intituled 
‘ An Ordinance to amend chapter T3 of the Consolidated 
Ordinance of 1898 intituled An Ordinance Respecting Local 
Improvement/ ” was enacted. I am still of the opinion that 
were it not for such legislation, this appeal ought to be al- 
1 >wed. In view of this recent enactment, I agree that this 
appeal must be dismissed ; effect must be given to the de­
clared intention of the Assembly : Attorney-General v. Theo- 
bald.11

I express no opinion as to what would have been the 
effect of an omission to publish in the Official Gazette a 
notice of the Order-in-Counci 1 constituting the district in 
(jUestion. I agree with my brother McGuirk, and for the 
reasons stated by him, that such notice was so published, and 
that the mere clerical error of describing the district by the 
wrong number in such notice did not invalidate it.

Except as above stated, I concur in the judgment of my 
brother McGuire, but with this further exception, that in 
view of the fact that, were it not for the legislation of the 
last session, the defendants would have succeeded in their 
appeal and in this action, the plaintiffs ought not to be al­
lowed the costs of the action or of the appeal.

Judgment will be entered for the plaintiff in the Court 
below, for an amount to be ascertamed as directed by the 
learned trial Judge in his judgment, without costs.

There will be no costs of this appeal.

,T(1N>0> 24 Q. B. I». 557; «2 L. T. 7(18; 38 W. R. 527.
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Judgment. McGfiRK, J.—This is an appeal from the judgment of 
Mviiuire, J. Mr. Justice Richardson in favour of the plaintiff.

The action was brought by the overseer of “ Wcvburn 
L eal Improvement District, No. 518,” to recover payment 
of taxes imposed under the Local improvement Ordinance, 
( r 73, C. O., as amended in 1800 by chap. 17. By sec. 
33 of that Ordinance taxes due to a district may be recovered 
by suit in the name of the overseer as a debt, and the assess­
ment roll is made prima facie evidence of such debt.

The plaintiff duly proved the assessment roll and the 
assessment of the defendants in respect of certain lands for 
the amount claimed in the action. The burden was there­
upon thrown upon the defendants to shew why they should 
not he required to pay. They raised a large number of 
objections to the assessment, the first being that the district 
had never been constituted, for want of compliance with the 
requirements of s. 3, chap. 73.

The Ordinance originally provided only for the consti­
tution of districts not exceeding 72 square miles in area. 
The amending Ordinance authorized the construction of 
districts comprising more than 72 square miles. It was 
contended by the appellants that this was an amendment to 
s. 3 (eh. 73), authorizing the creation of the small districts, 
and that all the provisions in s. 3 applied to the creation and 
operating of these larger districts, except where special pro­
visions were in the Ordinance of 181)9. and if there 
was any doubt as to that, then it was made clear by s. 20 of 
the latter Ordinance, which is in these words :—

“Except as they may l>e inconsistent herewith, all the 
provisions of the Local Improvement Ordinance, and of any 
amendments thereto, shall apply to Local Improvement Dis­
tricts created under the first sub-section of s. 14 hereof.”

But it was pointed out, for the respondents, that it is 
only to “ districts created ” that s. 20 refers, that is, to such 
districts after they have been created, and, therefore, the 
provisions governing the creation of the smaller districts 
were not intended to apply to the creation or constitution of 
the larger districts.

5

5
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Preliminary to the constitution of the smaller districts, 

a notice of intention to do so *" was required to he published 
in the Official Gazette, and to be posted in at least one post 
office, &c.” This had not. been done before the constituting 
of the Weybura District. It was further provided that 
there must be at least twelve ratepayers in a proposed dis- 
tr'ct, and a population resident therein in the proportion 
of one ratepayer to each three square miles of area. It was 
also required that the order constituting the district should 
lie published in the Gazette and that the district should bo 
given “ a distinctive number.”

It was urged for the respondent that none of these 
provisions or conditions were intended to apply to 
the larger districts constituted under s. 14 of chap. 
17, 1899. In the smaller districts the ratepayers elect 
their overseer; in the larger he is appointed bv the 
Lieutenant-Governor in Council; in the smaller districts 
the ratepayers may commute for the taxes by doing a cer­
tain number of days’ work in lieu of the money payment ; 
this is not allowed in the larger districts; the rate of tax 
per acre is $2.50 in the smaller and $2.00 in the larger. 
Chap. 17, 1899, was not passed as an amendment to s. 3 of 
the prior Ordinance, as was urged for the appellant, but as 
an amendment to the whole of that prior Ordinance. S. 14 
(2) provides that “this section shall not affect the authority 
to erect districts under s. 3 ” of that Ordinance. This 
provision would be unnecessary if s. 14 was to be deemed 
an amendment to sec. 3. Sub-sec. 3 of s. 14 (ch. 17) pro- 
v dts that in case of there being within a larger district 
created under that section a portion in which the conditions 
prestr lied in s. 3 exist, such portion may be formed into a 
small district on the petition of a majority of the resident 
ratepayers therein, and such small district when created 
shall be excluded from the larger distr et of which it pre­
viously formed a part.

This sub-sec. 3 seems to me to indicate that the legis­
lature did not. in passing s. 14, intend that the con­
ditions necessary to the erection of a small district

Judgment. 

McGuire, J.
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should also exist throughout tho larger one. I take it 
that tills sub-section may be read as saying: “If in any 
porlien of a larger district there happen to exist the condi­
tions which would have warranted such portion in being 
(reeled into a smaller distr ct under s. 3, such portion may 
still be ireeled on the petition of its residents.” This seems 
to me to point to the conclusion that it was not contem­
plat'd that these conditions must necessarily exist in the 
area to be erected into a larger dstriet—only that it might 
happen that they would exist in portions of surh area, and 
in that event, the nsidmts nvght pc'it'on as provided. It 
is obvious why a certa'n population should he necessary in 
the smaller districts and not in the larger, S’nce in the for­
mer. among other things, the ratepayers may, instead of 
paying the tax in money, do certain work, and they are 
authorized to meet and elect their overseer and to make ar­
rangements as to where the work is to he done. &c. In the 
larger distr ets. the area of which is unlimited (provided 
not less that 13 square miles), it is obvious that meetings 
of ratepayers ni ght he inconvenient owing to remoteness. 
As to the use of the word “ created.” the meaning given to 
that word by tho respondent seems to me the correct one, 
and to be in harmony with what I have already pointed out 

■as the indicated intention of the Legislature. A district 
“ created ” cannot, except hv the loosest use of words, mean 
a district not yet created but only proposed to be created. 
In s. 3 (eh. 73) where something is to be dore before the 
constituting of a district, it expressly says: “Before con­
stituting any district a notice of intention” is to be pub­
lished—“no district shall he erected unless, &c.”—"No dis­
trict shall comprise, &c.,” whereas, when the past tense is 
used, it always refers to something to he done after the dis­
trict has been constituted. For example, take s. 4 (6), eh. 
73. “Should it be made to appear . . . that any dis­
trict constituted under the provisions rf this Ordinance.” 
Here the section is clearly dealing with a d striet that has 
been completely formed. Turn to s. 14, ch. 17, sub-see. 3, 
and to ss. 15, 16, 17, 18, and we find the words “created,” 
“ erected,” “constituted,” all referring to d stiicts that have
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already been created, erected or constituted as the case may Judgment, 
be. While a strict application of the rules of grammar is McGuire, J. 
not to be insisted on where so doing would be inconsistent 
with the obvious meaning of tile context—even the ordinary 
meaning of words used is to yield to the context—still the 
rule is not to suppose that the Legislature has been either 
ungrammatical or loose in its use of tenses or words, but 
the contrary. Words are to be construed in the sense in 
which they arc ordinarily used, unless there is something 
to show that such was not the meaning intended. Now, here 
there is nothing unreasonable or inconsistent in the Legis­
lature providing that some of the formalities prescribed by 
itself as pre-requisite to the erection of small districts should 
not be required in the creation of larger districts—or that 
the conditions ns to population should not necessarily be 
the same in both. There is nothing in chap. 17 (1899) in­
consistent with the legislature having intended when using 
the word “created” to mean just what they said, i.e.. that 
they were speaking of the. district as something that had 
been “ created”—not something “ created or about to be 
created,” which is the meaning sought to be given itby the 
appellants. I have, moreover, pointed out why I think the 
respondent's interpretation is the one which is consistent 
with the indicated intention of the Legislature, and I have 
shewn that the Legislature has not loosely used such words 
as “ created ” and “ erected ” in other places in these two 
Ordinances, but has used them properly and grammatically.

If this view is correct, then s. 20 applies only to matters 
affi cting a district after it has licen constituted, such as the 
appointment of the oversier, his making of an assessment,
&c. Sec. 20, having expressed how and when the provisions 
of s. 3 should apply, viz.: as I have found, after creation, 
it is proper to infer that it was not intended they should 
apply prior to creation—expressio unius exclusio est alterius.

The appellants objected that notice of the constitution 
of the district hail not been published in the Gazette, as 
required by sec. 3 of ch. 73. If that notice is a necessary 
element in the very constitution of the district, then it is
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Mu(»uire. .1.
something to be done after the district lias been constituted, 
ami see. 20 does not make this a condition applicable to the 
larger districts. If it is something not a part of the crea­
tive act, but to be done after the district has been created, 
then by hypothesis, the district being already a thing in 
existence, the only way in which the non-performance of 
this requirement as to notice could affect the district would 
be by way of destroying it or nullifying its creation. There 
is nothing in the Ordinance giving such an effect to the non- 
compliance with any of its conditions subsequent. Compare 
the language of Coleridge. J„ in LeFeuvre v. Miller,18 I have 
seen the report of Her v. The. Inhnhilmils of Wnxhhrook 
rited, but it does not, T think, help the appellants. It is, 
however, not necessary to decide what would be the result 
if this notice had not been given, for the evidence, T think, 
shews that it was in fact given. The appellants object to 
the notice as published in the Gazette that it gives the num­
ber of the district as “616” instead of “518.” T think 
it was a mere typographical or clerical error, bv which no­
body was or could he de ceived. The notice recites the fact 
of the constitution of the district, shows what land is in­
cluded in it. and that it is “ to he known by the name of 
The Weyburn Local Improvement District, and that it be 
numbered 516,” so that the number is not a part of the 
name bv which it. is “to be known.” Moreover, in the same 
issue of the Gazette there is a notice of the appointment of 
Henry McGowan as “Overseer for the Weyburn Local Im­
provement District, No. 518,” the number being given cor­
rectly.

Now, will any one seriously sav that the defendants were 
in the slightest degree prejudiced hv the typographical error 
in a single figure of the number? I cannot see how such a 
thing could be possible unless another district existed bear­
ing the name “ Weyburn L. I. District,” and even then it 
would require other facts to establish that they were in any

'•<18.171 S El. & 111. 321: 26 L. J. M. ('. 175; 3 Jur. (N. 8.) 1255. 
"(1M2.1i 7 h. & It. 221: 4 It. & <\ 732.
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way thereby prejudiced. Section 14 (eh. 17) does not re­
quire the district to be either named or numbered, though 
sec. 3 of ch. 73 requires a “ distinctive number ” to be given 
to the smaller districts. 1 think this notice, assuming that 
it was necessary, was sufliciently given.

This objection to the number is very much on a par with 
another objection I propose now to consider, viz., that the de­
fendants were never assessed at all. On examination, however, 
it turns out that this apparently formidable objection is an ex­
ceedingly harmless matter—it means that the assessor called 
the defendants “The Hudson’s Bay Co.,” whereas their correct 
name is “ The Governor and Company of Adventurers of Eng­
land trading into Hudson's Bay.” This company all over the 
West call themselves by the same name as the assessor did— 
their letter paper employed by their highest officials con­
tains the short name, and even Acts of Parliament so refer 
to the company. Further comment on this objection is 
unnecessary.

Another objection is that the assessor did not post 
up a copy of the assessment roll in a post office or 
school as required. The onus of proving this lay on tho 
appellants, but I cannot find a tittle of evidence that this 
was not done. This remark also applies to their objection 
that they did not own or occupy the lands in question. No 
proof is attempted to support this ground.

They object that the Ordinance of 1899 authorizing the 
creation of this district was passed only on 29th April, 1899, 
and the constitution of this district was still later (in Julv), 
and the assessment was in July and early part of August, 
and they say that, they ought not to be assessed for a whole 
year when the district was in existence during less than half 
of such year. Tho Ordinance says that the assessment may 
lie made at any time of the year. I fail to see how this objec­
tion can prevail. Had the assessment been required to be 
made, as in the smaller districts, bv March 1, the assessor 
could not, in the year 1899, have so assessed, but by see. 17 
he had authority to assess at any time of the year, and he 
made his assessment with reasonble diligence. It is well

Judgment. 
MuGuire, J.
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known thnt. in municipalities nnd school districts the assess­
ment never takes place until the year is well advanced, 
thi ugh hv a special section the taxes when assessed are 
deemed for some purpose to be due on the first d îy of that 
year. The rate of assessment has no relation to time—it 
is a fixed rate per acre. The delay in assessing postponed 
the time for payment, a fact not usually considered a dis­
advantage by those who have to pay.

Appellants also contend that the assessor did not “make 
diligent enquiry as to the lots or parcels of land owned or 
occupied within the district or as to the number of acres or 
the names of persons assessed in respect thereof.” The 
evidence shews what enquiry the assessor did make, and the 
appellants were able to prove only a few relatively small 
errors, and these the judgment appealed from allowed to be 
corrected. The burden of proof rested on the defendants 
to istablish this objection. The learned trial Judge was 
not convinced, and I do not feel like disagreeing with him.

It was also urged that the tax was exceptional, and for 
that reason forbidden by the defendants’ deed of surrender. 
Assuming, for the purpose of the argument, that the terms 
of their charter would control, I think the appellants quite 
failed to establish that this tax was au exceptional one within 
the meaning of the deed of surrender. The company’s land 
was assessed just as the land of other persons in the district, 
neither a rent more or less—the tax was equal and uniform 
within the given area.

In conclusion, I fail to find wherein the appellants have 
established any of their objections, and in my opinion the 
appeal should be dismissed with costs.

Scott, J., concurred with Wetmore, J.

Appeal dismissed without casts.

Reporter :
Ford Jones, Advocate, Regina.
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SPRING—MCE v. TOWN OF REGINA.

Assessment—Taxes illegally collected—Repayment of—Voluntary pay­
ment—Payment under protest—Mistake of luic—Court of Revision.

Oittkii of the plaintiff's lots were by by-law of the defendant mnmci- 
pn ify “ extmpted from payment of taxes ” for the year 1899 and 
other years. The said lots were assessed for taxes for the said 
year “ for school purposes only." Thereafter the plaintiff received 
from the defendant a statement and demand for payment within 
90 days of the taxes on the said lots for the said year, and “ in 
consequence of the said demand " paid the same.

Held, that, assuming the plaintiff was entitled to exemption from 
ta> at on for school purposes, this did not amount to such on in­
voluntary payment as would entitle the plaintiff to recover the 
amount so paid.

Effect of decision of Court of Revision discussed.
[Court rn Bane, July 27th, 1901.]

This was a case stated hy consent for the opinion of 
the Court, the question of costs not to be considered. The 
facts arc sufficiently set out in the judgment.

The case was heard July 25th, 1901.

N. Mackenzie, for defendant:—The matter is res judi­
cata: Municipal Ordinance, s. 138 (12); Angus v. Calgary 
School Board,1 Jones v. City of St. John.2 The payment. 
was not involuntary : Vapley v. Manley,a Street v. Simcoe,4 
Close v. Phipps,B Fraser v. Pondlebury,® Marriott v. Hamp­
ton.7 The mistake, if any, was one of law: Powell v. Smith,8 
In re Railway Time Table Pub. Co., Ex parte Sandy8.9

F. Jones, for plaintiff:—The onus is on the defendant to 
prove res judicata: Brandlyn v. Ord.10 The judgment was 
not that of a Court—Rogers v. Wood11—the Judge being 
merely a persona designaia. To act as an estoppel the judg­
ment must have been pronounced directly on the matter in

'(1887) 1 Terr. L. R. 111. *(1901) 21 C. L. T. 401: 37 C. L. .1.’ 
411. '(1845) 1 C. B. r,94; 14 L. J. C. P. 204; 9 Jur. 452. 4(1802i 12 

ü. C. C. P. 284. '(1844) 7 Man. & G. 580; 8 Scott (N. R.) 381.
'(1861) 31 L. J. O. P. 1: 10 W. R. 104. T(1797) 2 Smith's L. C. 418;
7 Term. Rep. 209; 2 Fep. 540; 4 It. R. 439. '(1872) L. R. 14 Eq.
86; 41 L. J. Ch. 734; £0 W. R. 002. M8Mt) 42 C. D. 98; 58 L. 
J. Ch. 504; 01 L. T. IM; 37 W. R. 531; 1 M«g. 208. ,el Atk. 671. 

(1831) 2 B. & Ad. 245.

Statement.
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quest ion : Attorney-General for Trinidad v. E riche'2 or it 
must be shown that, in the former suit the plaintiff might 
have recovered what lie seeks in the latter: Xelson v. Couch,13 
Hunier v. Stewart,u Whittaker v. Kershaw'3 Gibbs v. Cruik- 
shanJe.,8 There is no estoppel where the matter is not one 
necessary to he decided at the former proceeding : The 
Duchess of Kingston-8 Case'7 Concha v. Concha.'3 The de­
cision of a Judge on appeal from a Court of Revision is not 
final: C. P. P. v. Calgary.'3

The payment was involuntary, having been made “in 
consequence of the demand.” If the plaintiff had not paid, 
his goods and chattels in the municipality would have been 
distrained upon. The parties were not upon equal terms, 
and the payment not voluntary: Hooper v. Exeter23 Morgan 
v. Palmers' Steele v. Williams,22 llain v. Montreal23 at p. 
2f>9; Leprohnn v. Montreal,2* C. P. P. v. Cornwallis.28 The 
taxes not having been legally due and having been paid in­
voluntarily the plaintiff is entitled to recover, the defendant 
being liable in assumpsit for money had and received: Hall 
v. Mayor of Swansea.23

[July 27th, 1001.]

The judgment of the Court was delivered by
McGuire, J.—The case states that the plaintiff was by 

a by-law of the defendant corporation exempted “ from pay­
ment of taxes ” for (among other years) the year 1899.

The defendant corporation, treating this as an exemp­
tion from taxes for municipal purposes only, and not from

,e(V03) .x. c. 518; 153 L. J. I». C. 0; 1 It. 440; 09 L. T. 505. 
pi Jnr. .V s.i MB; 18 <’. B. (N. 8.) 09; 88 I- .1. I'. 46;

H I . T. .'77; 11 W. U. JK54. H(1802| 4 HvC. F. & .1. 108; 31 L. J. Cli. 
340: S Jnr. (N. S.i 317; 5 L. T. 471: 10 W. It. 170. lM8U0> 45 C. 
!►. 320; hi I.. J. Hi. 0; 03 L. T. 203; 39 W. It. 23. *'(1873) L. R. S 
1*. IV 454; 42 L. J. C. I». 273: 28 L. T. 735; 21 W.V. 734. 1 (1770) 
2 Smith’s !.. C. 713; 20 How. St. Tr. 537. l't1880) 11 App. Cas.
541: 50 !.. J. <’h. 257; 55 L. T. 522 ; 35 W.tt. 477. ,u( 1KS7I 5 Man. 
L. It.37: 1 Terr. !.. It. 07. *’(1887) 50 L. J. Q. R. 457. *'<1824) 2 R. 
A U. 729; 4 I). & It. 283; 2 !.. .1. «>. S.i K. R. 145; 20 R. It. 537.

1*531 X l x. 025; 22 L. .1. IX 2”5. 17 Jnr. 40J ; “(1882>
8 8. C. It. 252. !l2 L. (*. R. 80. - (IMi'h 7 Man. L. It. 1. “(1844) 
5 l}. R. 520; I». A M. 475; 13 L.J. Q. R. 107; 8 Jnr. 213.
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those imposable for school purposes, rated the plaintiff Judgment, 
for school taxes for that year. The plaintiff appealed from McGuire, J. 
his assessment to the Court of Revision, and, not being suc­
cessful there, appealed further to the Judge, when again 
his appeal was dismissed, and the assessment confirmed.
Thereafter “ a statement and demand for payment within 
thirty days ” of said taxes was made “ during the month of 
September,” and “on December 19th, 1899, the plaintiff 
paid the defendants, in consequence of the said demand, the 
said sum of #108.13 3-4,” being the said school tax. The 
full Court in Manitoba had recently then held (City of 
Winnipeg v. C. P. P. Co.,‘7 that under somewhat similar cir­
cumstances school taxes were not included in a by-law of the 
City of Winnipeg exempting the C. P. R. from municipal 
taxes, and this judgment had been cited in the appeal before 
the Judge here. So that at the time the plaintiff paid the 
taxes he was possibly inlluenced by the Manitoba judgment 
just referred to, as well as by the result of his appeal to the 
Judge. Be that as it may, he seems to have paid the taxes, 
so far as the case shows, without notice that he did so under 
“protest,” and without any warrant of distress having 
issued, and without even a threat of a distress. As stated 
in the case, he paid “ in consequence of the demand,” that 
is, the “ statement and demand ” referred to. Subsequent­
ly, and after payment, the Supreme Court of Canada re­
versed the judgment of the Manitoba Court, and the plain­
tiff thereafter sought to recover back the taxes for 1899 
so paid by him. Practically the whole question at issue has 
narrowed itself down to whether this payment was or was 
not a “voluntary one.” In the absence of any distress or 
threat of distress or issue of a distress warrant the plaintiff 
nevertheless, contended that, knowing the Tax Collector 
had the power to distrain in case of non-payment within the 
time prescribed, the payment should be treated as if made 
under pressure of an actual distress. It may be observed 
that the taxes were not, in fact, paid within the thirty days

2712 Man. R. 581, reversed on this point, 30 S. C. R. 558.
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Judgment, stated in the notice, but at least a month and a half after 
McGuire, J. the expiration of such thirty days, which, as far as it goes, 

would seem to indicate that the plaintiff was not influenced 
by the danger of a distress. What is or is not such pressure 
as will make a payment of money an involuntary one must 
depend on circumstances, and may frequently be a nice 
question to decide. In one sense all taxes may be said to 
be involuntarily paid—and the same remark, too, frequently 
is applicable to payments of other debts. But that kind of 
voluntariness is not what is meant in speaking of “ voluntary 
payments.” Usually there is evidenee of distress or a de­
mand with threat of distress, and the exhibition of a war­
rant to support the threat. Or the party paying does so 
“ under protest,” usually in writing. We cannot find any 
ease going so far as to make the mere possession of the 
statutory power of distress by the person making the de­
mand, but without anv actual resort to sueh power, such 
duress as makes the payment an involuntary one. On the 
other hand, we find in the ease cited to us on the argument, 
viz., Rain v. The City of Montreal,23 that where a payment 
of taxes had been made by the plaintiff after service of a 
notice demand,ng payment within fifteen days, and con­
cluding with these words: “in default whereof execution 
will issue against your goods and chattels,” and signed by the 
City Treasurer—whieh notice will be found at pp. 268, 269 
of the report, the majority of the Court were, nevertheless, 
of opinion that the payment was voluntary and could not 
be recovered hack. I would refer to the observations of 
Strong, J., in the beginning of his judgment, p. 265, and 
again on p. 266. Taschereau, J., at p. 285 refers to the 
fact that the payment was not accompanied by a “protest,” 
though with knowledge of all the facts, and that learned 
Judge thought that in the absence of actual constraint, as dis­
tinguished from a threat, the party “ ought to accompany 
this payment” with a protest, if not under the impossibility 
of making one, and he elds his reasons. It is true that 
Henry, J., dissented, and thought the demand of payment
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served was a threat which rendered the payment involun- Judgment, 
tary. In the present case we do not know of any threat of McGuire. J. 
proceedings against the plaintiff, in case of default in pay­
ment, being embodied in the demand—the ease does not in­
form us, and we have no right to assume that it was, so 
that in this respect the evidence for the plaintiff is some­
what weaker than in Bain v. Montreal.23 We are not con­
vinced by anything that appears in this case that the plain­
tiff did not pay acting under the belief that he was legally 
Vable to do so. He knew all the facts, and if he was in 
error, it was one of law and not of fact. While we think, 
therefore, that the plaintiff is not entitled to recover back 
the taxes for 1899 so paid, by reason of the payment being 
9 voluntary one, we think there is little room for doubt 
that had the payment been under duress or accompanied by 
a protest, he would be entitled to repayment. We can only 
regret that the defendant corporation should refuse to re­
turn the plaintiff a sum of money which they are not en­
titled to receive, and which they had agreed by by-law to 
exempt the plaintiff from.

The opinion of this Court is that the plaintiff is not, 
ci- the facts, as stated in the case, entitled to recover from 
the defendants the said sum so paid by him to them.

Reporter :
Ford Jones, Regina, Advocate.
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SPENCE v. ARNOLD.
Covenant to deliver possenaion of loud—Dominion Lands Act—Assign­

ment or transfer—Mistuke— Rectification of contract.

A covenant contained in an agreement for farming “ on ah a res ” to 
deliver possession of lam* to which covenantor has home-lead 
rights only, is not an assignment or transfer within the meaning of 
Dom, Lands Act, II. S. C. 1880, c. 54, s. 42, as amended by 00-61 
Vic. 1807, c. 29, s. 5.

licctilicntinn of contract for mistake discussed.
[Uiciiardson, JM July Slat, 1901.

Trial of nn action before Richardson. J., without a jury.
By seale<l memorandum of agreement, made between 

plaintiff ami defendant, dated 12th January, 1901, defendant 
declared himself the owner of a quarter section of land, and 
covenanted that plaintiff should have possession thereof for 
five years, from the date of the agreement, ns also of certain 
farm stock and implements, to he properly eared for and 
kept by plaintiff at his own expense. Defendant was to 
erect on the land a habitable house for plaintiff's use dur­
ing the term, to he fit for occupation on or before April 
1st. 1901.

In March defendant gave plaintiff written notice that 
he refused to perform the covenants on his part because :— 
1. Plaintiff had not fed and eared for the stock from the 
date of the agreement, and (2) defendant was “ not a com­
petent person, and not possessed of sufficient means ” to farm 
the land. In April plaintiff, who contended that the in­
tention was that the agreement should take effect from April 
1st. demanded performanec by defendant of his covenants, 
and on refusal brought this action for damages. De­
fendant. while asserting that the plain words of the deed 
as to date must govern, set up that the agreement was void 
under Dom. Lands Act. c. 42, as amended by fiO-fil Vic. 
(189Î). c. 29, s. 5.

IV. (\ Hamilton, K.C., for plaintiff.

J. ltatfovr, for defendant.
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[July Slst, 1001.)

Uichardson, J. (having found upon tlio evidence that 
the intention of the parties respecting the date of delivery 
of possession was, owing to the error of the conveyancer, not 
truly expressed), gave judgment as follows:—

The writing is only evidence of the contract. The true 
terms, in so far as they relate to the time of the possession 
of the horses, &e., are the binding ones, and if the defen­
dant had undertaken proceedings to cancel the contract for 
the first reason given in his notice of March 27th, this Court 
having the powers of a Court of Equity, would have rectified 
the mistake and enforced the real agreement. (Pollock on 
Contracts, p. 493, et seq.).

A further contention of defendant is that the land of 
which he agreed to give plaintiff possession was not his 
own, but belonged to the Crown, under whom he had ob­
tained certain statutory rights termed homestead rights, and 
that, inasmuch as the conditions imposed upon homesteaders 
had not been fully performed by defendant, he exceeded his 
powers in executing the contract, which is,, therefore, void. 
His counsel referred to I)om. lands Act, sec. 42, as amended 
by 60-61 Vic. (1897) c. 29, s. 5, which declares void “ unless 
the minister otherwise declares, every assignment or transfer 
of homestead . . . right, or any part thereof, and every
agreement to assign or transfer . . . after patent ob­
tained.”

By this contract, defendant neither assigned nor trans­
ferred, nor agreed to assign or transfer to the plaintiff, 
either the whole or any part of the quarter section named. 
He only agreed that plaintiff should have possession of the 
land for five years, and ns this can neither operate as an as­
signment or transfer nor an agreement to do so after patent 
issues, the penalty enacted by the section referred to does 
not apply.

Judgment for plaintiff for $25 damages and costs on the 
higher scale.
Reporter :

C. H. Bell, Advocate, Regina.
T.L.R.—VOL. V.

Judgment, 

lichard son,J.

12
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CLAIIK v. HAMILTON (No. 2).
Dill of Exchange—Acceptance—Mated account—Opening account—Mistake 

—Pica d i ny—A nun d incut.

Acceptance of n bill of exchange is evidence of an account stated 
to the amount of the bill.

In order to open a settled account it is necessary to particularize 
specific errors in the account.

In an action by the drawer of bills of exchange against the acceptor, 
the defendant pleaded generally that he accepted the bills under 
n mistake as to the state of the account. This defence was 
struck out, with leave to the defendant to amend on terms of tiling 
an affidavit verifying the facts to be set out in the proposed 
amended defence.

The proposed amended defence alleged that when the defendant 
accepted the bills he did so under the mistaken idea that he was 
indebted to the plaintiff in the amount, whereof;that such mistaken 
belief was occasioned by the plaintiff having represented to him, 
by statements of account in writing and by drawing the bills, that 
he justly owed the plaintiff that amount, whereas, in fact, he was 
not. indebted to him in any amount; that the defendant had dealt 
extensively with the plaintiff for over six years ; that in course of 
such dealings plaintiff had, without defendant’s knowledge or con­
sent. made many exorbitant and illegal charges, and that if ac­
counts were taken it would be found that the defendant was not 
indebted to the plaintiff in any amount. This proposed defence and 
a counterclaim, based on the same allegations, for an account, were 
held bad: and were not allowed to be filed, and there being, there­
fore, no defence on file, judgment was given for the nlaintiff.

[Richardson, J., July Sist, 1901.

Statement. Plaintiff ru(‘(1 to recover $103.75, being a balance claimed 
upon three overdue bills of exchange drawn by plaintiff upon 
defendant and accepted by him.

By the defence tiled defendant admitted accepting the 
bills, but alleged that such acceptances were made under a 
mistake as to the standing of the accounts between plaintiff 
and himself ; and asserted that if proper accounts were taken 
it would be found that defendant owed plaintiff nothing. By 
way of counterclaim defendant asked an account of all deal­
ings between plaintiff and himself be taken by the Court.

In his reply plaintiff, besides denying any mistake, ob­
jected to the defence as insufficient in law, on the ground that 
no particulars of, or facts constituting, the alleged mistake 
were set out; to the counterclaim he objected that no ground 
was disclosed entitling defendant to relief and also pleaded 
an account stated.
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Upon an application to set the cause down for trial the 
question of the sufficiency in law of the defence arose, and 
some argument was had resulting in an application by defen­
dant to amend. This was granted, on condition that an affi­
davit of the truth of the facts alleged in the amended plead­
ing. be filed, following Stoughton v. Kilmorey.1

The proposed amended defence alleged that defendant ac­
cepted the bills sued on under a mistaken idea that he was 
indebted to plaintiff in the amount thereof; such mistake 
being occasioned by plaintiff having represented to him, by 
statement of account in writing and by drawing the bills, that 
he was justly and truly indebted to plaintiff in said afnount; 
whereas he was not at the time of acceptance or since in­
debted to plaintiff in any amount whatsoever; that defen-4 
dant had dealt extensively with plaintiff for the past six years 
and longer; that in the course of such dealing plaintiff had, 
without defendant’s knowledge or consent, made many ex­
orbitant and illegal charges; and that on proper accounts 
being taken it would be found that defendant owred plaintiff 
nothing. In the alternative, that by reason of these facts 
there was a total failure of consideration for the bills. An 
account was asked for by way of counterclaim.

Defendant’s affidavit filed set forth that when lie accepted 
the bills sued on lie believed he was indebted to plaintiff in 
the amount thereof; that such belief was occasioned by plain­
tiff having represented to him, by statement in writing and 
liy drawing the bills, that he justly owred plaintiff said 
amount; that defendant had dealt extensively with plaintiff 
for the past six years and longer, and he verily believed that 
if accounts were taken between plaintiff and himself it would 
be found that defendant was not, when the bills were drawn, 
or since, indebted to plaintiff in the amount sued for.

N. Mackenzie, for plaintiff.

Ford Jones, for defendant.
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*2 0. M. & R. 75; 3 D. P. C. 705 ; 5 Tyr. 508; 1 Gale 91; 4 L. J. 
Ex. 138.
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Judgment. Richardson, J.—Acceptance of the bills sued on forms 
Richardson,J. evidence of an account stated, as to amount : Wheatley v. Wil­

liams? Rhodes v. Gent3; and consideration is presumed till 
the contrary appears. A defence of absence of consideration 
must specify the circumstances affirmatively : Byles on Bills, 
p. 419, and cases there named. Eng. Marginal Rule 202, 
which is in force in the Territories, prescribes that in all 
cases in which the party pleading relies upon any fraud, mis­
representation . . . etc., particulars (with dates and 
items if necessary) shall be stated in the pleading. 
Parkinson v. Hanbury,4 at p. 290, per the Lord Chan­
cellor :—“ Where n. party seeks to open a settled account 
there must be a distinct statement of some error in the 
account. There must be some direct distinct and specific 
averment of error stated to entitle the party to open the 
account.” And per Lord Cran worth: “ Where a party 
attacks an account already treated as settled, something must 
be distinctly alleged to the effect that although the accounts 
are so settled and have been acquiesced in, there are certain 
errors which escaped his notice, and which must, therefore, 
be rectified.” See also Wallingford v. Mutual Society,B For­
man v. Wright,° Agra & Masterman’s Bank v. Leighton,7 War­
wick v. Nairn,8 Jones v. Latimer.0 “ Some specific errors in 
the account impeached must he particularized”; DeMonlmor- 
cncy v. Devereau :10 “ To open a settled account some specific 
error must be pointed out.”

In my judgment, as no specific facts arc set out which, if 
proved, would show plaintiff not entitled to recover, the 
original statement of defence forms no answer to plaintiff's 
claim, neither does the counterclaim set out a good cause of 
action.

*1 M. & W. M3: 2 Onl.‘ VO; 3 L. J. Ex. 237. *3 It. & Aid. 243. 
«31$ i, j ch 2112; L. It 2. II. L. 1; 10 L. T. 243; 15 W. It. 042. 
T, Ann. Cas. 0*5; 50 L. J. Q. It. 40; 43 L. T. 258 ; 20 W. R. HI. 
rll (’ R 402 ; 20 L. J. C. P. 145; 15 Jur. 700. ’L. II. 2 Ex. 50; 4
II. & 0. 650; 30 L. J. Bz. 33. *10 Ex. 702. el Jur. 980. «7 Cl.
& F. 188; 1 1>r. & Wal. 110; 2 Dr. & Wnl. 410. West 04.
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The proposed statement of defence in substitution is, for Judgment, 
similar reasons, insufficient, and is not to be allowed on the Richatdiou.J. 
mord. There is, then, no valid defence to the action, and 
thus plaintiff is entitled to judgment for his claim, with costs 
necessarily incurred.

Reporter :
C. IT. Bell, Advocate, Regina.

WALTER CROSSKILL, OVERSEER LOCAL IMPROVE­
MENT DISTRICT NO. 507 v. THE SARNIA 

RANCHING COMPANY.

Local Improvement Ordinance, C. O■ c. 73—Assessment—Lands held 
under lease hut not enclosed—isstsstmut of occupant—Personal Ua- 
liilil!l of person assessed.

Whore lands nre held under lease from the Crown and, though they 
are not enclosed or fenced, the lessee uses them as pasture for his 
sheep, the lessee is en “ occupant ” if the h ds within the meaning 
of The Local Improvement Ordinance, C. O. 181)8, c. 73, r. 15. 

Notwithstanding the wording of r. 10, s.-g. 2, and of s. 17 of the 
said Ordinance, the effet t of the provisions of as. 15, 20 and 23 is 
to create a personal liability to pay, upon which the occupant may 
be sued.

[Scott, J„ August lSlh, 1901.

This was an action by the Overseer of the Medicine Hat 
Local Improvement District, No. 507, to recover the sum of 
•$180, being the amount of taxes levied by him upon the de­
fendant company in respect of certain lands held by them 
under lease from the Crown. The facts of the case suffi­
ciently appear from the judgment- The action was tried 
at Medicine Hat on the 5th day of November, 1900.

Horace Harvey, Deputy Attorney-General, for the plain­
tiff:—The ease of McGoiran v. The Hudson liny Co.t shows 
that all the grounds of defence are untenable except the con­
tention that the defendants’ lands are exempt by reason of 
their being Crown lands. As to this contention, the lands 
themselves are not taxed. There are authorities, however, 

t Ante p. 147.
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Argument, which show that the interest of a person in un paten ted lands 
may be sold for taxes: Mayor of Essenden v. Blackwood,1 Doe 
deni McGillies v. Macdonald,- Wrightman v. VanVallenburg,s 
Church v. Fenton,* Buddie v. Georgeson,B Whelan v. By an,9 
Cornwallis v. (7. P. P. Co.7

Norman MacKenzie, for the defendants:—The assess­
ment roll is merely prima facie evidence. The onus is on the 
plaintiff to show that the provisions of sections 2 and 3 have 
been complied with, and there is no evidence to show this. 
Herron v. Bolhmincs,8 McKay v. Chrysler,° Colquhon v. Pns- 
ro//.10 As to taxes being personal, other sections of the 
Ordinance show that the intention is to tax the lands. See 
also Lelroy on Legislative Power, p. 04. The lease to the 
defendant created merely a license: Ally.-Gen. v. Mercer,11 
City of Quebec v. Queen,12 Begina v. Wellington,18 Quirt v. 
The Queen,11 Simcoe v. Street.16

Harvey, in reply :—Even if the provisions referred to did 
apply they are merely directory and not obligatory : Maxwell 
on Statutes, p. 521; Hardcastle, pp. 276, 303.

[August 13th, 1001.]

Scott, -T.—This is an action to recover #198 for taxes 
which plaintiff claims were duly assessed against defendant 
company, for the year 1899, in respect of certain land within 
the limits of the district.

The action was tried before me at Medicine Hat sittings 
on the 5th of November last, judgment being reserved- Be­
fore I was ready to deliver judgment an appeal to the Court 
en banc from the judgment of Bichardson, J., in a suit of 
McGowan v. Hudson’s Bay Co.,t had been entered, and as 
some of the questions arising in this suit were being raised

’2 A. C. 574: 45 L. J. P. C. 08; 30 L. T. 025; 25 W. II. 834. *1
U. C. Q. B. 432. *0 U. C. O. P. 385. ‘28 J. C. O. P. 384, 5 S. C.
II. 230. 'O Mnn. It. 407. *20 8. C. It. 74. 19 S. C. R. 702.
"(1802) A. C. 408; nt pp. 501, 521, 523: 07 L. T. 058. *3 S. C. It.
430. “lO S. C. It. 254. ”8 A. C. 707: 52 L. J. P. C. 84; 49 L.
T. 312. =2 Ex. (Con.) 450. "17 O. A. It. 471. “10 8. C. It. 510.
,52 E. & A. 211. t Ante p. 147.
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upon that appeal, I, with the assent of counsel for the par­
ties, deferred giving judgment until the appeal was decided. 
Judgment was delivered upon the appeal on 27th July last.

On 9th May, 1899, an order in Council was passed and 
duly published in the oflicial gazette ordering that a certain 
defined area (except certain portions thereof included in 
local improvement districts already created) should be 
formed into a local improvement district under the name 
of The Medicine Hat Local Improvement District No. 507. 
As the lands comprised in the district exceeded 72 square 
miles, the authority for creating it is to be found in s. 14 of 
c. 17 of 1899, which amends the Local Improvement Ordi­
nance, C. 0. c. 73.

It was contended on behalf of the defendant company 
that C. 0. c. 73 prescribes certain conditions precedent to 
the formation of a local improvement district, and that 
plaintiff has not shown that these conditions were complied 
with, and that the onus was upon him to show this. One 
of these is that under section 3 no part of a municipality 
or village shall be within the district, and another that 
under the same section a district shall not be erected unless 
it shall contain a population in the proportion of at least 
three residents to each square mile.

One of the questions raised upon the appeal in Mc­
Gowan v. Hudson’s Bay Co. was whether the notice pre­
scribed by sub-section 2 of section 3 of intention to erect a 
district was required to be given in the case of districts 
proposed to lie created under section 14 of the Ordinance 
of 1899. After the argument of that appeal, and while it 
was standing for judgment, the Legislative Assembly passed 
an Ordinance explaining the meaning and intention of the 
Ordinance of 1899, and the Court en banc subsequently held 
that by reason of the effect of such explanatory Ordinance 
that notice was not required to be given in the case of dis­
tricts so erected. I am unable at present to refer to the 
provisions of the Ordinance, but my recollection of the effect 
is that the conditions precedent prescribed by C. 0. c. 73 
with respect to districts formed under its provisions were

Judgment. 

Scott, J.
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J udgment. 

Scott, J.
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not intended to apply, and did not apply to districts formed 
under section 14 of the Ordinance of 181)1). Such being the 
effect it follows that the conditions precedent referred to 
are not applicable to the district in question.

Another objection raised on behalf of the defendant 
company was that although the district in question was not 
constituted until May, 1899, the whole amount of the tax 
authorized by the Ordinance to be levied in each year was 
levied for that year, and that such levy was, therefore, im­
proper and illegal.

This same question was raised on the appeal in tli .1 Fc- 
Gowan Case, and it was there held by the Court cn banc 
that such levy was authorized by the Ordinance.

The evidence shows that nearly all the lands in respect 
of which taxes are claimed arc Dominion lands, and are 
held by defendant company for a term of 21 years from 1st 
February, 1899, under what is known as a grazing lease 
granted by the Crown under the authority of “The Domin­
ion Lands Act.”

The manager of defendant company states that defen­
dant company’s sheep were running on these lands during 
the year 1899, but that the lands were not fenced nor were 
the sheep confined to them.

Defendant company contend tha under section 15 of 
cap. 73 it can be assessed only as ners or occupants of 
lands, and that it was neither 11 wner nor occupants of 
the lands comprised in the lease.

In my opinion defendant company was the occupant of 
the lands to such extent as to render it liable for the pay­
ment of taxes in respect of them. Tender the lease it had 
the right of sole occupation subject to certain conditions 
and exceptions which do not appear to me to affect the 
question raised, and it exercised that right by running 
sheep upon the lands during the year 1899. The fact that 
the lands were not enclosed or that defendant company may 
have permitted the stock of other persons to run or graze 
upon them does not, in my opinion, relieve it from liability 
as an occupant. It was further contended by defendant
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company, that under the provisions of c. 73 it is the land 
itself and not the owners or occupants thereof that is as­
sessed, and that, therefore, the lauds comprised in the lease 
being Dominion lands are not liable to taxation. Section 
15 provides that it shall be the duty of the overseer to as­
sess every person, the owner or occupier of land situate in 
the district, for a certain specified sum in proportion to the 
quantity of land so owned or occupied by him.

Section 16 provides that the overseer shall make out an 
assessment roll in which lie shall set out (a) each lot or 
parcel of land owned or occupied within the district and the 
number of acres it contains, and (b) the name of the per­
son assessed on account of each such lot or parcel, and the 
amount of the assessment, and sub-section 1 of section 30 
provides that the overseer shall make up a statement in 
writing containing, among other things, the names of all 
persons assessed in the district, with the amount of the 
assessment, describing the land owned or occupied by each 
person.

These provisions appear to clearly indicate the inten­
tion that it is the owners or occupants and not the lands 
who are to be assessed. On the other hand, however, sub­
section 2 of section 16, and section 17, expressly refer to the 
assessmen c lands, and section 36, et seq., provide for 
the forfeiture of the lands for non-payment of the taxes 
imposed upon them.

It would, I think, be somewhat difficult to so con­
strue the Ordinance as to reconcile these apparently incon­
sistent provisions, but, in my opinion, it is for the reasons 
which I will now state unnecessary for me to undertake 
that task.

Section 15, which I have already quoted, provides that 
the owners or occupants shall be assessed in respect of the 
lands owned or occupied by them. By section 20 every 
person shall (unless he commutes by labour) pay the whole 
amount for which he is assessed.

By section 23 any taxes or arrears of taxes due to a dis­
trict may be recovered by a suit in the name of the Overseer,

J udgment. 

Scott, J.
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Judgment, and under section 34, in case any person neglects to pay his 
Scott, J. taxes for two months after notice, the same may he levied 

by distress of the goods and chattels of the persons who 
occupy the same.

These provisions appear to me to clearly show that there 
is n personal liability upon those who have been duly as­
sessed as owners or occupants of lands in the district to 
pay the taxes imposed, which liability may be enforced in 
this form of action. This is apart from any question which 
may arise as to whether the lands are or are not made liable 
to assessment or taxation, or whether the taxes constitute 
a lien upon them, or whether they or the interest of the 
owner or occupant therein may be forfeited for non-pay­
ment of taxes.

No question was raised before me as to the liability of 
defendant company for the taxes claimed in respect of lands 
not comprised in the lease.

There is no evidence that defendant company was not 
the owner or occupant of them. The assessment roll which 
was produced before me shows that defendant company was 
duly assessed for them, and by section 33 it is made prima 
facie evidence of the debt.

I give judgment for the plaintiff for $198 with costs.

Reporter :
C. A. Stuart. Advocate, Calgary.
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In re CANADIAN PACIFIC RAILWAY CO. AND THE 
MacLEOD PUBLIC SCHOOL DISTRICT.

Appeal from a88i‘8*nuut—(Jiiural plan—Onu8 of proof—land and 
buildings.

Under ordinary circumstances, it is incumbent upon an appellant 
who complains that he is assessed too high to shew that the pro­
perty is not worth the amount for which he is assessed, but 
where, although this is not shewn, it appears that under the 
general scheme of assessment, lands of a particular description 
are assessed generally at a certain fixed sum per acre, and that 
the appellants’ lands of that description, which are of no greater 
value either by reason of their situation or otherwise, are assessed 
at a larger amount, the assessment should be reduced to accord 
with the general scheme of assessment.

A School District assessor assessed certain of the appellants' lands 
at $800, and the dwelling houses thereon at $2,000.

Held, that the assessment should stand, although the more correct 
course would have been to assess the whole as “ land ” and place 
a single value upon both soil and buildings ns “ land.”

[Scott, J., August 29th, 1901.

Appeal from the Court of Revision of the Macleod Public Statement. 
School District for 1901.

C. K. I). Wood, for the Canadian Pacific Railway the 
appellants,

C. F. Harris, for the School District the respondents.

Scott, J.:—This was an appeal by the Canadian Pacific 
Railway Company from the Court of Revision of the Mac- 
lend Public School District.

Appellants’ assessment is as follows:—
Road bed on Secs. 3 and 4, Tp. 9, R, 26.. $1,800 00
S.-w. 1-4 2-9-26 West 4th, 160 acres.. .. 800 00
Ten-stall Round House and Turn-table.. 10,000 00
Men’s Dwellings on S.-W. 1-4 2-9-26.... 2,000 00
E. 1-2 2-9-26 West 4th, 320 acres..........  1,600 00

116,200 00
It was admitted on the hearing of the appeal that the 

N.-E. 1-4 of 2-9-26 was improperly assessed and that the
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Judgment.
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assessment thereof should therefore be struck out. It ap­
peared that it is within that portion of the School District 
which is within the Municipality of Macleod, and should, 
therefore, be assessed in that municipality.

The S.-W. 1-4 and the E. 1-2 of Section 2 are assessed at 
the rate of #5.00 per acre. Several witnesses were called, 
who expressed the opinion that they were worth that 
amount. It was shown that in 1897 the E. 1-2 was pur­
chased for the appellants for #1,800, and the S.-W. for 
$1,400, and the assessor states that in 1899 and 1900 appel­
lants offered to sell him 20 acres of the S.-W. 1-4 at #5.00 
per acre.

On the other hand, it is admitted that the price of Do­
minion lands, and of railway lands other than those assessed, 
is $3.00 per acre. Also, the assessor states that he valued 
the E. 1-2 at #5.00 per acre because it was close to the town 
site, that he thinks the S.-E. 1-4, though it does not adjoin 
the town site, is worth as much as the N.-E. 1-4, because it is 
better land: that the quarter section immediately east of 
the S.-E. 1-4 is assessed at $3.00 per acre: that all unoccu­
pied lands in tin- school district outside the municipality 
other than the appellants’ lands arc assessed at $3.00 per 
acre, and that most of the Government lands adjoining the 
school district are not yet taken up.

The assessor, when examined before me on 6th July 
last, stated that he assessed the E. 1-2 of section 2 at $5.00 
per acre because it was close to the town site. When his 
examination was resumed, on 14th August last, he stated 
that ho assessed the appellants’ lands adjoining the muni­
cipality at $5.00 per acre because he thought they were 
more valuable by reason of their situation adjoining the 
station property. In view of these inconsistent statements, 
it is impossible to ascertain upon what principle he fixed 
the assessable value.

I cannot hold, upon the evidence, that the lands referred 
to arc not worth the amount for which they are assessed, 
and, under ordinary circumstances, it is incumbent upon
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an appellant who complains that he is assessed too high to 
shew that the property is not worth the amount for which 
ho is assessed. But when it is shewn that, under the 
general scheme of assessment, lands of a particular descrip­
tion are assessed generally at a certain fixed sum per acre, 
and that the appellants’ lands of that description, which are 
of no greater value, either by reason of their situation or 
otherwise, arc assessed at a larger amount per acre, I think 
the assessment should be reduced to accord with the general 
scheme of assessment. If this were not done, the appellants 
would be called upon to pay an undue share of the taxes of 
the district, and 1 am not satisfied that such was not the 
intention.

It was contended by appellants that the round-house was 
not liable to assessment other than as part of its roadway. 
For the reasons stated by me in my judgment upon the 
appeal of these appellants against the corporation of the 
town of Macleod, 1 cannot uphold this contention.

It was also contended by the appellants that the assess­
ment of the dwelling-houses on Section 2 should be struck 
out on the ground that they formed part of the land upon 
which they stand, and that their value must be taken to be 
included in the assessment of the land.

It is apparent that it is not so included, because, while 
the buildings are assessed at $2,000, the land is assessed at 
only $1,800, and a glance at the assessment roll will shew 
that, under the general scheme of assessment, the buildings 
are valued apart from the land upon which they stand.

I doubt whether this is the correct course to pursue. 
Sec. 131 of the School Ordinance provides that “ land ” shall 
include all buildings and erections thereon. I, therefore, 
think that the assessed value of the land should include 
the value of the buildings thereon, and that the value of the 
latter should not be separately stated, or, if separately 
stated, the joint value should be shewn. But where, as in 
the present case, it is apparent that the value of the build­
ings is not so included, it would be improper to strike out 
the assessment.

Judgment. 

Scott, J.
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It was admitted upon the hearing that if I found that 
the round-house was assessable apart from the roadway, it 
consists of ten stalls, only 7 1-8 of which were in that por­
tion of the school district which is outside the municipality 
of Macleod, and that its value is at the rate of $980 per 
stall.

I direct that the following changes he made in the ap­
pellants’ assessment, viz.: That the assessment of the round­
house be reduced from $10,000 to $6,900: that the assess­
ment of the N.-E. 1-4 of sec. 8-9-86 be struck out: that the 
S.-E. 1-4 thereof be assessed at $180, and that the assess­
ment of the S.-W. 1-4 be reduced from $800 to $480. In 
all other respects the assessment will stand as it now is.

Reporter:
Chas. A. Stuart, Advocate, Calgary.

THE MACLEOD IMPROVEMENT CO. v. TOWN 
OF MACLEOD.

Municipal asst ssnunt—Real estate and buildings thereon—Occupation of 
one storey by the L'romi—Exemption.

The fact that a portion of a building assessed for taxes under the 
Municipal Ordinance, is occupied bj the Crown under lease, and is 
therefore exempt under sec. 121. a s. 1 of that Ordinance, does 
not prevent the remaining portion being assessed for a propor­
tionate part of the value of the wlmle.

[Scott, J., August 29th, 1901.J

The appellants were the owners of certain real estate 
in the town of Macleod, and owned a building situated 
upon it. The ground floor of the building was occupied 
by the Dominion Government as a Court House, under lease 
from the appellants. The appellants were assessed for 
$1,500 in respect of the whole building. They appealed 
against this assessment, and the appeal was heard at Macleod 
on 4th July, 1901.

An officer of the appellants appeared for them.
C. F. Harris, for the town of Macleod.



m'lkod improvement co. v. town of m’leod

[29th August, 1901.] Judgment 
Scott, J.Scott, J.—This is an appeal from the Court of Revision 

for 1901.
Appellants are assessed for $G60 for real estate and 

$1,500 in respect of the building thereon. The evidence 
shews that it is a two-storey building, that the lower storey 
or ground floor is occupied by the Dominion Government 
ns a Court House, under a lease from the appellants, and is 
not otherwise occupied, and that the upper storey is vacant. 
It is also shewn that the Dominion Government does not 
rent or occupy or have any control over the upper storey or 
over the land other than what the building covers.

As the assessment roll does not shew that only a portion 
of the building was intended to be assessed, I must take it 
for granted that the whole of it was assessed. In my view, 
the lower storey being occupied by the Crown under a lease 
and not otherwise occupied, is exempt from taxation under 
sub-sec. 1 of sec. 121.

The evidence is silent as to the proportion the lower 
storey bears to the value of the whole building, but I think 
I ought to assume that it is at least one-half.

I see no difficulty in the way of dividing a building into 
two or more portions for the purposes of assessment. If an 
ordinary tenant were in possession of the lower storey of 
the building in question under a lease, he ivould be entitled 
to be assessed for that portion, and for that portion alone. 
If it could be separated for that purpose, it could be separ­
ated for the purpose of exemption.

I direct that appellants’ assessment of the building be 
reduced from |1,500 to $750, and that the assessment be 
amended so as to apply only to the upper storey.

Reporter:
Chas. A. Stuart, Advocate, Calgary.
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In Me CANADIAN PACIFIC RAILWAY CO. and TOWN 
OF MACLEOD.

Assessment and tujiiIion—t'liiiinliitn Pacific Railway—Exemption from 
taxation—Crate's Xest Puss Ruiheay—Branch lines—Municipal Ordin­
ance—" Superstructure "—Value of round-houses, freight sheds, and 
other buildings.

Clause l($t (relating to exemption from taxation) of the agreement 
between the Canadian Pacific ltailway Company and the Govern­
ment of Canada, as embodied in the Act, 44 Vic. (1881), c. 1, is 
not applicable to the Crow’s Nest Pass Railway, but is appli­
cable only to the main line of the Canadian Pacific Railway Com­
pany and to such branches thereof as the Company was authorized 
by clause 14 § of the agreement to construct from points on the 
main line, and does not extend to other distiact lines of railway 
which the Company may have been subsequently authorized to 
construct.

Under the Ordinance respecting the Assessment of Railways, C. O. 
181)8, c. 71, s. the round-houses, station, or office buildings, sec­
tion houses, employees' dwellings, freight sheds, and other build­
ings of like nature belonging to a railway company and situated 
upon it, are not included in the term “ superstructure." but may 
be assessed separately as personal property under the Municipal 
Ordinance.

Such buildings should not be valued ns part of the railway ns a 
going concern, and as having a special value as such, but merely 
at what they are worth separate and distinct from other portions 
of the railway.

When only two and a half stalls of a round-house were situated 
within the municipality, and the round-house was shewn to be 
worth $D00 a stall, the assessment was fixed at $2,250.

[SCOTT, J., August 29th, 1901.

This was an appeal from the Court of Revision for 1901 
of the municipality of the town of Macleod.

C. K. J). Wood, for the appellants the Canadian Pacific 
Railway Co.

C. F. Harris, for the respondents the town of Macleod.
tlO. The Canadian Pacific Railway Company, and all stations and 

station grounds, workshops, buildings, yards, and other property, 
rolling stock, and appurtenances required and used for the construc­
tion amï working thereof, and the capital stock of the Company, 
shall lie forever free from taxation by the Dominion, or by any 
Province hereafter to be established, or by any municipal corpora­
tion therein; and the lands of the Company, in the North-West Ter­
ritories. until they are either sold or occupied, shall also be free 
from such taxation for 20 years after the grant thereof from the

§14. The Company shall have the right, from time to time, to lay 
out, construct, equip, maintain, and work, branch lines of railway 
from any point or points along their main line of railway to any 
point or points within the territory of the Dominion.
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[August 29th, 1901.]

Scott, J.—This was an appeal by the Canadian Pacific 
Hailway Co. from the Court of Revision for 1901 of the 
town of Macleod.

Appellants are assessed as follows :—
Hoad bed.................................................  $1,500
Round House......................................... 3,500
Station do.............................................. 3,000
Road-master’s dwelling......................... 800
Store Building........................................ 2,000
Section House........................................ 800
Freight Shed.......................................... 800
Loco. Engineer’s Dwelling..................... 800

$13,200
It was contended on behalf of respondent company that 

the property assessed is exempt from taxation under clause 
16 of the agreement embodied in the Act respecting the 
Canadian Pacific Railway, 44 Vic. (1881), cap. 1, but re­
spondent company’s counsel did not argue the question, nor 
did he state the grounds for the contention.

The road-bed assessed is part of the road-bed of the 
Crow’s Nest Pass Railway, and the other property assessed 
consists of buildings erected upon and about the station 
grounds of the company at Macleod.

In my opinion, the exempting clause referred to is not 
applicable to the Crow’s Nest Pass Railway. I think the 
reasonable interpretation of the agreement referred to is 
that the clause is applicable only to the main line of the C. 
P. R. and to such branches thereof as respondent company 
was authorized by clause 14 of the agreement to construct 
from points on the main line, and that it does not extend, 
nor was it intended to extend to the other distinct lines of 
railway which the company might subsequently be author­
ized to construct. The Crow’s Nest Pass Railway is not a 
branch from the main line of the C. P. R., but a distinct 
line of railway.

t. e. a.—vol v. 13

Judgment. 

Scott, J.
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Judgment. 

Scott, J.
The respondent company also contend that the build­

ings assessed are part of the superstructure of the roadway, 
and that under C. 0. (1898), c. 71, they must be included in 
the assessment thereof.

Sec. 3 of the Ordinance referred to provides that it shall 
be the duty of the assessor to assess the lands of a railway 
company and the roadway thereof, and the superstructure 
of such roadway, subject to the proviso that the roadway 
and superstructure thereon shall not be assessed at a greater 
value than $1,000 per mile.

The Ontario Assessment Act provides with respect to 
railways that the quantity of land occupied by the roadway 
shall he assessed at the actual value thereof, according to 
the average value of land in the locality, but no mention is 
made of the superstructure of the roadway.

The earliest enactment with respect to the assessment 
of railway property appears to be see. 21 of 1G Vic- cap. 182. 
It is s rnihir to the Ontario Act referred to, except that in the 
earlier Act the words “ road ” and “ roadway ” are both used, 
but the way in which they are used would appear to indi­
cate that they were intended to mean the same thing.

In Great Western By. Co. v. Bouse1 it was held that the 
term “road” (and presumably “roadway”) in see. 21 of 16 
Vic. cap. 198, included the superstructure, “such as the iron 
rails, bridges,” etc.

That case was followed in London v. Great Western By. 
Co.,2 and by the Supreme Court of Canada in Central Ver­
mont By. Co. v. The Town of St. John’s,3 which was a deci­
sion upon a similar statute passed in the Province of Quebec.

In Toronto v. Great Western By. Co.* the question was 
raised whether, under sec. 31 of 1G Vic. cap. 198, the defen­
dant could be assessed for the value of the buildings used 
or occupied by it for railway purposes when the land occu­
pied by such buildings had been assessed at the average

*15 TT. O. Q. B. 168. *17 U. C. Q. B. 262. *14 S. C. R 289. *25 
U. C. Q. B. 57U.
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value of land in the locality, hut that question was not de­
cided in that case, nor can i find any case in which it has 
been decided.

In Bouvier’» Law Dictionary, under the head of “ Road­
bed,” “ Hoadway,'” it is stated upon the authority of certain 
American decisions that the roadbed of a railroad is the 
foundation upon which the superstructure of the railroad 
rests, and that the roadbed is a right of way.

The South Wales ]{y. Co. v. Swansea Local hoard:' is a 
decision upon an Imperial llailway Act which provided 
that rates should be levied on all properly assessable 
thereto upon their full net annual value, but that the 
occupier of land used only as a railway should be assessed at 
one-fourth only of such net annual value. A distinction 
may easily be drawn between the words “ land used only as 
a railway” and “roadway and the superstructure thereof,” 
but the language used in the judgment in that ease appears 
to me to be applicable to the question I am now discussing.

Lord Campbell, C.J., says, at p. 301:—“ Now, it seems 
to me that the sidings, turn-tables, and so much of the plat­
form as is to be considered as the side of the railway, form 
part of the railway, and arc entitled to lie rated at the lower 
amount. . . . With regard to the buildings in which
the goods are deposited, it is conceded by Mr. bvamwell that 
they are no part of the railway. . . . Then, there are
other portions which the case finds to be necessary for the 
using and working of the railway, and which are occupied 
by the (railway company) for that purpose. Now the sta­
tute does not say that land occupied for the purpose of a 
railway is to be exempt, but land used only as a railway. 
In popular language, we must take it that there is a distinc­
tion between the stations and the railway proper; and that 
a station is no part of the railway. Therefore, I think that 
the warehouses and all other buildings and property which 
are auxiliary to the working of a railway are not exempt 
under the proviso, according to the fair meaning of the 
Legislature. . . .”

*24 L. J. M. C. 30; 4. El. & Rl. 180; 3 C. L. R.18; 1 Jur. (N. 
St 320; 3 W. R. 23.

Judgment. 

Scott, J.
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•I udgment. 

•Scott, J.

(VOL.

Wightman, J.. says at samo page:—“A distinction has 
been drawn between a railway properly so called and build­
ings used with it and auxiliary to it. The language of the 
statute is very precise. In no case can it be said that these 
offices form part of the railway property so called, although 
they may be necessary to the proper and convenient working 
of it.”

Erie, J., says, at p. 35:—“I think, also, that the sidings, 
having rails laid upon them, and the turn-tables, are land 
used as a railway only. Then, we come to the offices and 
warehouses, as to which 1 am clearly of opinion that they 
are not entitled to the exemption.

“ They are proximately used for the purposes of habi­
tation. The station here is in the middle of a large town, 
and used for the arrival and departure of passengers and 
goods. These buildings have been erected under the powers 
of the Act for taking additional land besides that required 
for the line of railway, and such buildings ought not to be 
exempted as part of the railway. I believe that the prin­
ciple upon which we are now acting has been put into prac­
tice upon many railways, viz., that buildings auxiliary to the 
tiansit of passengers arc ratable upon a different principle 
from the railway itself. . . .”

In London cl’- AT.-IV. ////. Co. v. Llandudno Improvement 
Commissioners,® it was held that, under a similar enactment, 
the platform at a railway station and the roof covering the 
railway, the platform and sidings might be rated as lands 
used only as a railway. It was also held (per Willcs, J., at 
p. 297), that the tenu “ line of railway ” used in another por­
tion of the enactment, is confined to whatever reasonably 
belongs to the line and is necessary for the physical use of 
the line as a line of railway, that it would include the en­
gines, turn-tables, and sidings, but not the platform and 
roofs referred to.

I cannot find any authority to guide me in determining 
what limitation, if any, should be placed upon the word 
“ superstructure ” as it is used in sec. 3 of Ord. Cap. 71.

°(1M>7) 1 Q. B. I>. 287; (Ml L. J. Q. B. 232; 75 L. T. «50; 45 W. 
II. 350.
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In Grand Trunk By. v. Port Perry,1 it was held by Dart- 
ncll, Co.,T., that water tanks and platforms are part of the 
superstructure of a railway, and as such arc not assessable 
apart from the roadway, and in Midland By. Co. v. Midland • 
it was held by Ardagli, Co.J., that a railway wharf upon 
which railway tracks were placed and which was used as a 
right of wav for the railway was a superstructure, and as 
such was not assessable.

While the term “ roadway ” in sec. 3 may mean and in­
clude the whole right of way where it is used for no other 
purpose than as a right of way for the railway track. I am of 
opinion that the word “superstructure ” as it is used therein 
is intended to mean and include only the superstructure 
constituting the line of railway, and that it is not intended to 
include, and does not include, anv buildings or structures 
upon or adjoining the line of railway which, though used 
for railway purposes alone, form no part of that line of rail­
way. In this view the term would include the ties, rails, 
turn-tables, brfdgcs, culverts, &c., and (following the prin­
ciple laid down in South Wales By. Co. v. Swansea Local 
Board.*) it would also include railway platforms, but it would 
not include station or office buildings, warehouses, store­
houses. or dwellings or lodging houses for employees of the 
railway. Neither would it, in my opinion, include round­
houses.

One fact which leads me to the conclusion I have stated 
is that sec. 3 implies that the roadway and superstructure 
thereof or thereon is to be assessed at a certain rate per 
mile. That may be a reasonable mode of estimating the 
value of not only the line of railway, including the super­
structure of the railway track, but, in my view, it would be 
reasonable to so estimate the value of not only the line of 
radway but of all the buildings and erections required for 
railway purposes at a station like that in Macleod.

It was further contended by the appellant company that 
the buildings assessed were valueless as such except for the 
purposes of the railway, and, therefore, that for the purposes 

’34 Can. L. Journal, 230. '4 C. L. T. 501.

Judgment. 

Scott, J.
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JuilgnwiiL of assessment they are of value only for the building material 
.Scott, J. they contain. The Bell Telephone Company and the City of 

Hamilton9 and lie London Street Bailway Company Assess­
ment 10 were cited in support of this contention.

As I understand the principle laid down in those cases, 
adapting it to the circumstances of the present case, it is 
that the buildings should not be valued as part of the rail­
way as a going concern, and having a special value as such, 
but merely at what they are worth separate and distinct 
from other portions of the railway. It may easily be in­
ferred that if the portion of the railway track within the 
municipality were valued upon that basis its value would 
be merely the value of the ties and rails, &c., as railway ma­
terial, because as they now stand they are not of any other 
use or value except in connection with the rest of the rail­
way land, but it is different with respect to the buildings.

It is not shewn that they are not of value as such for 
other than railway purposes. Some of them may be of value 
as they now stand as dwellings, others as storehouses or 
warehouses, apart from the railway. For that reason, I am 
unable to hold that they should not be valued as other build­
ings of a like nature are valued.

The evidence shews that only about two and a half stalls 
of the round-house are within the municipality, and the 
value has been shewn to be nine hundred dollars per stall. 
It was contended bv respondent company that, as only a 
portion of the building is within the municipality, no por­
tion of it could be assessed. As to this, see judgment of 
Muss. J.. in Be London Sired Railway Company Assessment,10 
at ]». 89.

I direct that the assessment of the round-house be re­
duced from thirty-five hundred dollars to two thousand two 
hundred and fifty dollars.

The evidence as to the value as buildings of the other 
buildings assessed is conflicting. It has not, however, been 
shewn to my satisfaction that in the case of any of them it 
is less than the assessed value. The assessment as to them 
will, therefore, stand.
Reporter:

C. A. Stewart, Advocate, Cnlgarv
•25 Ont. A. R. 351. *27 Ont. A. R. 83.
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LAMONTAIGNE and BECKER v. TOWN OF 
MACLEOD.

Vunicipal amassment income tax—Basis of assessment— Previous year’s 
income.

Although n person assessed for income tax under the Municipal 
Ordinance was not during the previous year a resident of the 
municipality, the previous year’s income, wherever earned, may 
be taken as a basis for determining the amount for which he 
should be assessed.

Income to the extent of .$(100 is exempt.
[Scott, J., August noth, 1901.]'

Appeal from the Court of Revision of the town of Mac- 
leod for 1901.

The parties assessed—appellants in person.
C. F. Harris, for the town of Maclcod—the respondents.

[30th August, 1901.J

Scott, J.—Upon the hearing it was admitted that La- 
montaigne is assessed for $010 for income, that he first be­
came a resident of the municipality about 30th March, 1901, 
and that his income for the year 1900 was at the rate of $60.00 
per month.

It was also admitted that Becker is assessed for $1,000 
for income ; that he first became a resident of the munici­
pality on 23rd January, 1901, and that his income for the 
year 1900 was $1,000.

It was contended on behalf of the appellants that their 
income for the present year is not yet ascertained, and that 
the Municipal Ordinance does not authorize the taking of 
the previous year’s income as a basis in cases where the 
person assessed was not at that time a resident of the muni­
cipality.

I cannot give effect to this contention, nor can I see any 
objection to taking the previous year’s income, wherever 
earned, as a basis for determining the amount of the assess-

Statement.
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Judgment. 
Scott, J.
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ment. Tliere is certainly nothing in the Ordinance which 
would lead to the view that such a course was not intended.

It was also contended that, in any event, only the excess 
of income over $(100 should be assessed.

I have already given effect to this contention in other 
appeals heard before me at the same sittings.

I direct that Lamontaigne’s assessment for income be 
reduced from $1110 to $120, and Becker’s from $1,000 to 
$400.

Reporter:
Chas. A. Stuart. Advocate, Calgary.

In Re LOUtiHEED and THE CITY OF CALGARY.
Sale for taxes—Liability of purchaser for taxes imposed, in the year of 

sale—Construction of statutes.

Certain lots in the city of Calgary were, on the 27th June, 1800, 
sahl for arrears of taxes due thereon for certain years prior to 
1806; the sales were duly confirmed by the Court, and on the 
10th July, 1897, and 27th June, 1808. the purchaser received cer­
tificates of title in due form from the Registrar of Land Titles, 
and entered into ami remained in possession of the lots ns owner. 
The lots were duly assessed for taxes for the year 1890, but no 
rate was struck until after the sale. The said taxes for 1890 
remained unpaid for two years.

Section 81 of the Ordinance Incorporating the City of Calgary pro­
vides that the transfer from the treasurer to the purchaser shall 
vest in the purchaser all the rights of property of the original 
holder of the land, and purge and disencumber it from all encum­
brances of whatever nature other than existing liens of the City 
and the Crown.

Ifeld, that the lots in question were liable to be sqki for taxes for 
the year 1890. and that, under section 51 of the same Ordinance, 
the purchaser was i Tsonally liable to the city for the amount of 
the taxes.

Section 81 was amended by Ordinance 1900, c. 39, s. 4, by the addi­
tion after the word “ Crown ” of the words “ including all taxes 
unpaid' upon such land at the day of the date of such transfer, 
and whether imposed before or after the day of the date of the 
tax sale at which said lands were sold."

Held, that this amendment did not raise the presumption that the 
section as it originally stood had not the same meaning; that the 
amendment was probably made to remove doubts that may have 
existed.

[Scott, J., September 5th, 1901.1
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This was a stated case, the facts of which are sufficiently 
set fortli in the judgment.

It. B. Bennett, for the tax purchaser.
J. B. Smith, K.C., for the town.

[5th September, 1901.)

Scott, J.—The following facts are stated by the par­
ties by way of a special case:—

Certain lots in the city of Calgary were, on 27th June, 
189G, duly offered for sale by the aity for arrears of taxes 
due therein for certain years prior to the year 189G, and said 
James A. Lougheed (hereinafter styled the purchaser) there­
upon became the purchaser thereof. The time for redemp­
tion having expired, deeds of said lots were prepared, exe­
cuted, and delivered by the city to the purchaser, which 
deeds were duly confirmed by the Court, and certificates of 
title, dated respectively 10th July, 1897, and 27th June, 
1898, were issued by the proper Registrar of Land Titles, 
and the purchaser is still the owner thereof, and is and has 
been in undisturbed possession thereof. Said lots were 
duly assessed for the year 1896, but no rate was struck until 
after the sale. Demand for payment thereof was duly made 
upon the purchaser. The case further states that the city 
claims that said lots, being duly assessed for the year 1.896, 
and the purchaser having become the purchaser at the tax 
sale, and such sale being confirmed, and the purchaser be­
coming the registered owner of the lots, and being in undis­
turbed possession thereof at the date of said sale, and con­
tinuing since that date, and the taxes for 189G being two 
years in arrears and unpaid, the said lots arc liable to be 
sold for said arrears for 1896.

The questions submitted for my opinion are:—
1. Whether the purchaser is liable to the city for the 

taxes of 1896.
2. Whether said lots are liable to be sold for arrears of 

taxes for 1896.

Statement.
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In my opinion, the lots referred to were liable to assess­
ment and taxation by the city during the year 1896, not­
withstanding their sale for arrears for taxes during that 
year. Sec. 38 of the charter (Ordinance 33 of 1893) pro­
vides that all lands in the city, with certain specified ex­
ceptions, shall he liable to taxation. There is nothing in 
the charter which specifically exempts land sold in any 
year for arrears of taxes from taxation during that year, 
nor is there anything in it which would lead to the con­
clusion that such exemption was intended. In fact, such 
an exemption would have the unreasonable effect of throw­
ing the burden of taxation for that year upon those rate­
payers who by payment of their taxes had prevented their 
lands being sold for their payment.

But the purchaser contends that the city cannot dero­
gate from its own grant, and that having conveyed the lots 
to the purchaser subsequent to 1896, it is estopped from 
claiming any interest therein which accrued to it prior to 
said conveyance.

It is true that the lots were duly offered for sale by the 
city and that conveyances thereof were duly prepared, exe­
cuted, and delivered by it to the purchaser, but if these 
facts are correctly stated, it may be open to question whether 
the procedure followed was authorized by the provisions of 
the charter. In my view, those provisions direct that the 
lands shall be sold, not by the city, but by the treasurer, and 
that he, and not the city, shall transfer the land to the pur­
chaser after the time for redemption has expired if they 
have not been redeemed. That the treasurer, and not the 
city, is the vendor is shewn by section 69, which provides 
that, if no bidder appears for the full amount of the arrears 
of taxes, costs, and charges, the treasurer shall sell them to 
the city at the upset price. It is true that, by section 68, the 
mayor is authorized to command the treasurer to sell lands 
for arrears of taxes, but such command having been given, 
the treasurer proceeds to sell in the manner prescribed by 
the charter, and, although he may be in all other respects
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a servant of the city and subject to its control, he is, so fnr 
as all matters pertaining to the sale arc concerned, a public 
officer charged by law with the duty of selling the land for 
the purpose of realizing the claims of the city against them 
for arrears of taxes. Under the Municipal Acts at one time 
in force in Ontario, the sheriff of the county was charged 
with the duty of selling lands for that purpose. While that 
law was in force, could it be said that the municipality which 
directed the sheriff to sell lands was the vendor? I think 
not, nor do 1 think that it should be said in the present case, 
because it happens that under the charter the person charged 
with that duty happens to be an officer of the city.

Sec. 81 of the charter provides that the transfer by the 
treasurer shall not only vest in the purchaser all rights of 
property which the original holder had therein, but shall 
purge and disencumber it from all payments, charges, liens, 
mortgages, and encumbrances of whatever nature and kinds 
other than existing liens of the city and Crown. If the 
lands were duly assessed in 189G, the taxes for that year 
would appear to constitute a lien of the city thereon, from 
which the lands would not be purged by the transfer. That 
section, however, was amended by sec. 4 of Ord. 39 of 1900 
by adding after the word “Crown” the following words: 
“including all taxes unpaid upon such land at the day of 
the date of said transfer and whether imposed before or 
after the day of the date of the tax sale at which said lands 
were sold.” It was urged on behalf of the purchaser 
that the fact of such amendment having been made 
raised the presumption that the original enactment would 
not include such taxes. I cannot find any authority for any 
such presumption, and 1 doubt whether it exists. It may 
be that the amendment was passed merely for the purpose 
of avoiding doubts that may have existed as to the effect of 
the original enactment.

It was further contended on behalf of the purchaser that 
if the claim of the city to the taxes for 189G is upheld, he 
would be assessed without having any right to appeal against

.Judgment. 

Scott, J.
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Scott, J
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the assessment. That might possibly be the result, but I 
hardly see that it would be ground for holding that the pro­
perty should not be assessed. If such would be the result, 
the purchaser must be taken to have been aware of that 
circumstance at the time he purchased.

Assuming that the sale of lands for arrears of taxes re­
ferred to in the ease stated was one made by the treasurer 
pursuant to sec. 58 and following sections of the charter, I 
answer the second question in the atlirmative.

Sec. 52 of the charter provides that all assessments im­
posed under it shall be due and payable not only by the 
owner of the property upon which they arc imposed, but 
also by the possessor or occupant of the property.

In view of thiis provision, under the facts stated, I answer 
the first question also in the affirmative.

Reporter:

Clias. A. Stuart, Advocate, Calgary.

ENGLAND v. ENGLAND.
Husband and wife—Suit by one against the other—Married Women's Pro­

perty Ordinance—Land Titles Act.

In an action by a husband against his wife for a declaration that 
certain real and personal property claimed by both parties, be­
longed to him, and for an injunction to restrain the wife from dis­
posing of the same.

Held, that a husband can sue his wife in respect of both real and 
personal property as if she were a feme sole.

Semble, The law in the Territories is practically the same as that 
in England' as to suits between husband and wife, except that in 
the Territories one may sue the other in respect of torts, while in 
England this is not so.

[Richardson, J., September 2lst, 1901.

Plaintiff by his statement of claim alleged that, he and 
defendant were man and wife; that since coming to the Ter­
ritories in 1890 they carried on business together as bakers, 
confectioners and merchants; that a house and lot had been 
purchased in defendant’s name with profits derived from
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said business, in which the parties and their family lived 
up to June 4th, 1901, as also a farm consisting of a quarter 
section of land; and that the fixtures in the store were pur­
chased with plaintiff’s money. Plaintiff further alleged 
that defendant claimed both real and personal estate as 
her own, refused him the use of the dwelling and furniture, 
and threatened to dispose of the property for her own use; 
and claimed a declaration that he was entitled to the pro­
perty, an injunction, and a receiver to wind up the business. 
Defendant admitted the marriage, but denied the carrying 
on of the business together, as also the purchase, out of 
profits of the business, of the real estate, and the purchase 
with plaintiff’s money of the fixtures. She claimed sole 
ownership of the property in her own right, and set up that 
because plaintiff and defendant were man and wife, this 
action was not maintainable.

On motion to set the case down it was determined to dis­
pose of this question of law before trial of the facts, since it 
went to the whole cause of action, and the argument took 
place on September 18th, 1901.

T. C. Johnstone, for plaintiff.

Jas. Balfour, for defendant.

[September 21st, 1901.]

Richardson, J.—Mr. Balfour, in supporting the objec­
tion, relied largely upon Brooks v. Brooks (not reported), 
where a husband sued his wife, decided by me in 1896. In 
flint case, while resting my decision upon other grounds, I ex­
pressed some doubt as to whether in our Courts a husband 
could sue his wife. It will, however, be observed that this 
was an action for tort, and also that at the time it was in 
my hands the question of the validity of the Ordinance re­
specting Personal Property of Married Women was before 
the Supreme Court of Canada in Conger v. KennedyJ that 
Ordinance having been held ultra vires by our Court en banc.

Statement.

•2 X. W. T. It. 1»; 20 8. V. It. 207.
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Judgment.

Richardson,.!

[VOL.

Ordinance No. 20 of 1890 repealed No. 1G of 1889, and 
instead of confining the rights and liabilities of a married 
woman to those in respect of “ her personal property,” as 
that Ordinance did, extended them generally “in respect of 
personal property.” Ordinance No. 20 of 1890 now forms 
ch. 47 of the C. O- 1898, and, as I construe it, enacts that 
in respect of personal property a married woman shall be 
under no disability, i.e., legal incapacity, whatever, and is 
subject, to nil the liabilities of a femme sole. To hold that 
there arc any liabilities which a femme sole may incur in 
respect of personal property, for which a married woman 
lould not be sued in this Court, would, in my judgment, 
amount to legislation annulling the plain intent of the Ordi­
nance.

The same remarks apply to land by virtue of section 11 
of The Land Titles Act, 1894.

Mr. Lush in his valuable work on Husband and Wife, at 
page 404, lays down as plain law in England that since the 
Married Women’s Property Act, 1882, “ a husband and wife, 
notwithstanding the relation existing between them, are 
entitled to sue one another except for tort, which is by the 
Act- expressly excluded, although the proceedings are not 
for the protection and security of the wife’s own separate 
property.”

In England, by section 17 of the Act of 1882, special 
provision is made for the settlement, by summary applica­
tion to a Judge, of disputes between husband and wife as 
to the title to or possession of property, which may account 
for the absence of any cases appearing in the reports bear­
ing upon this class of litigation.

Mr. Lush’s remarks at page 170 on this Act of 1882 
seem applicable here : “As regards her power to contract 
and to hold and dispose of property, the wife is for all pur­
poses in the same position as a femme sole; she can con­
tract. with her husband as with any other person as a femme 
sole, and there seems to be no possible reason why she should 
not enter into a contract of partnership either with her hus­
band or with any other person, so far as to be, to all in-



V.] ENGLAND V. ENGLAND. 207

tenta and purposes, a partner entitled by virtue of her con- Judgment, 
tract to a share in the profits, and subject as a partner to the Richardson,J 
partnership debts and liabilities.*’ The law in the Terri­
tories is practically the same as that in England as to suits 
between husband and wife, except that in the former torts 
are not excluded.

In my judgment, where property, either real or personal, 
is in dispute between a husband and his wife, the latter is 
liable to be sued by her husband claiming rights therein, 
just the same as if she were not married.

Reporter:
C. II. Bell, Advocate, Regina.

PEASE v. TOWN OF MOOSOMIN and SARVIS.
Municipal Ordinance—Constable—Servant of corporation—Liability of 

corporation—Indemnity—Validity of by-lam, resolution, or order— 
Declaration of invalidity—Quashing—Limitation of proceedings—Par- 
1 irs—E v i deuce:—( 'os ts.

Whore it was evident from the conduct of counsel on both sides 
that they each took it for granted that the trial Judge had 
knowledge of certain facts, established in another action, which 
bad been previously tried before him with a jury and out of which 
the present action arose, and that for that reason no evidence was 

given of these facts.
Held, that the trial Judge might properly, and in this present case 

should, in deciding the case, make use of the knowledge of the 
facts which he was so assumed to have.

Where a constable appointed as such by a by-law of a town cor­
poration arrested a party claiming to have done so for an offence 
under the Criminal Code (s. 207 " Vagrancy ”) and the party sued 
him for false arrest and imprisonment:

Hdd—(1) That the constable, in making the arrest for such an 
(VTenee. was not acting as the servant of the corporation; and. 
therefore, that the maxim Respondeat superior did not apply; that 
the corporation was not liable to the party arrested; that a resolu­
tion of the council retaining an advocate to defend the constable 
and agreeing to indemnify him was ultra vires, and that payment 
by the corporation to the advocate so retained of his costs and 
to the advocate for the party arrested of his taxed costs, was 
illegal, irishart v. City of Brandon,* McSorley v. Mayor of St. John,* 
Cornwall v. West Missouri * considered.

>4 Man. R. 453, at p. 452. *6 S C. R. 531, at p. 559. *25 U. 0.
C. P. 0, at p. 12. tlL,
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(2) That the payment of a fee to an advocate for his opinion ns to 
the liability of the corporation and of the councillors individually 
was a legal payment.

t3) That, though possibly the resolution of the council and the 
payments made thereunder might amount to a ratification of tli3 
act of the constable, so as to render the corporation liable to the 
party wrongfully arrested, it could not make it legal or Intra vires 
as against any complaining ratepayer. Kelly v. Barton* referred 
to.

(4) That, inasmuch as it appeared that the resolution complained 
of was passed by the council at the instigation of the constable, and 
that, notwithstanding a by-law (passed after the payment of the 
costs—the damages not having been paid) to the effect that no 
further payment should be made in pursuance of the resolution, 
the constable still maintained that the town was liable to indem­
nify him by reason of the resolution, the constable was a proper 
party to the action.

(5) That the Municipal Ordinance C. O. 1898, e. 70, sub-tit. “Appli­
cation to Ornish By-laws,” ss. -(18 and 2(19, are merely permis­
sive, and do not oust the jurisdiction of the Court to declare by­
laws, orders, or resolutions invalid, nor, tumble, to quash them on 
certiorari, and do not apply where the by-law, order, or resolution 
is invalid on its face, and the action is to enjoin proceedings 
thereunder.

((It That s. 273 affords protect ion for acts done under the by-law, 
order, or resolution, but does not bar an action to restrain the cor­
poration from enforcing it. Quaere, as to the effect of s. 101, which 
applies to by-laws only.

(7) Against the contention that, so far as the claim for a refund of 
the moneys paid under the resolution was concerned, the action 
should have been brought in the name of the town or in the name 
of tin* Attorney-General—that a ratepayer, suing un behalf of him­
self and all other ratepayers similarly situated, had a right to 
bring the action.

(8i That the town, having paid the moneys under the resolution, 
not under a mistake either of law or fact, though at the consta­
ble’s r< quest, and having, therefore, no right to recover them 
from him as money paid to his us<- the plaintiff suing on behalf 
of all ratepayers, had no greater right.

(9» The corporation, having set up the by-law of the council tu 
the effect that no further payments be made under the resolu­
tion, and consented to judgment and payment of costs, and the 
constable, on the other hand, having contested the plaintiff’s 
position throughout, the costs of the action were disposed of as 
follows: The constable to pay the plaintiff's costs of and incidental 
to his defence, including the costs of the trial; the corporation to 
pay the plaintiff’s costs of the motion for judgment against the 
corporation, and the corporation and the constable to pay jointly 
the other costs.

[Wetmore. J., October 2nd, 1901. 

Trial of an action before Wetmore, J., without a jury. 
The defendant Sarvis was secretary-treasurer of the de­

fendant corporation and also a constable, appointed to both 
offices by by-law of the corporation. lie arrested one James
without a warrant on view for an alleged offence under the

«28 O. It. <11)8.
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clauses of I lie Cvim. Code, s. 207, relating to “ vagrancy.” 
James sued Sarvis for false arrest and imprisonment. There­
upon the council at Sarvis’ instigation passed a resolution 
engaging an advocate and undertaking to indemnify Sarvis. 
Accordingly this advocate defended the action. Judgment 
was given against Sarvis for damages and costs. Thereupon 
the council took legal advice as to the liability under the re­
solution of the corporation and of the members individually. 
Following th's the council, out of the funds of the corpora­
tion paid the fee of the advocate for his opinion as to their 
liability, the costs of the advocate whom they had retained 
to defend the action and the costs taxed to the plaintiff’s 
advocate against Sarvis; but as to the damages awarded to 
James they passed a by-law that no further moneys should 
be paid out in pursuance of the resolution.

This action was brought by the plaintiff on behalf of 
himself and all other ratepayers of tlie corporation for a 
declaration that the resolution and all proceedings there­
under were illegal, void and vitra vires of the council, for an 
order that all moneys paid out should be refunded by Sarvis, 
and for an injunction restraining the corporation from pay­
ing any other moneys or otherwise acting further on the 
resolution.

The statement of defence of the defendant Sarvis, be­
sides traversing the allegations of the statement of claim, 
took objections in law as follows :

(a) That the Court had no jurisdiction until the resolu­
tion complained of had been quashed, which was not alleged, 
and that the Municipal Ordinance, C. 0. 1898, c. 70, s. 268, 
requires such an application to be made within two months 
from the final passing of the resolution complained of.

(b) That the plaintiff had no locu. standi to bring the 
action for the refund of the moneys ; either the corporation 
or the Attorney-General of the Territories being the only 
parties entitled to bring such an action.

The defence of the corporation merely set up that the 
council had passed the by-law that no further moneys be

T.L.R,—VOL. v. 14

Statement.
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paid pursuant to the resolution, and that, assuming no- 
further substantial relief was claimed against the corpora­
tion, the corporation did not further defend the action, and 
consented to pay the plaintiff’s costs properly taxable against 
the corporation.

E. A. C. McLorg, for the plaintiff.

J. T. Brown, for both defendants.

[October 2nd, 1901.']

Wetmore, J.—There is no conflict of testimony in this 
case. The material facts are as follows:

The defendant Sarvis at the time of the acts complained 
of was town constable and secretary-treasurer of the town, 
having been appointed thereto by a town by-law. About 
the 20th August, 1900, an action was commenced in this 
Court against Sarvis by one James for false arrest and im­
prisonment. At a meeting of the town council held on the 
4th September, and after Sarvis had been served with the 
writ of summons at the suit of James, he, Sarvis, informed 
the council that lie had been served with such a writ, and 
requested the council to take up the case and indemnify 
him against the consequences thereof. Thereupon the- 
council by resolution resolved to engage a solicitor to de­
fend such action and to indemnify Sarvis against the con­
sequences thereof, and the council at such meeting further 
resolved that Mr. J. T. Brown be engaged as solicitor to de­
fend such action. That action was defended and was tried 
before me with a jury on the 15th, 16th and 17th November 
last, and resulted in a verdict for the plaintiff James for $300, 
for which judgment was entered against Sarvis with costs.

At a meeting of the council held on the 4th December, 
and after judgment had been so entered against him, Sarvis 
requested the council to take the matter up as per the reso­
lution passed on the 4th September. The council thereupon 
resolved to take legal advice as to their liability, either as 
a council or personally before moving in the matter, and a 
committee was appointed to procure such legal advice, who-
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selected Mr. T. C. Johnstone, and lie was consulted on the Judgment.
matter. On the 10th December Mr. Johnstone advised by Wetmore, J.
telegram that the town council should pay Mr. Brown’s costs,
but not other costs or the damages, and on the same date
gave a written opinion that the municipality was not liable
for damages or costs ; that the council had no power to
divert, municipal funds in the way proposed, but that the
secretary-treasurer or his sureties might be made to refund,
and warned the council against the consequences of such an
action as has been brought by the plaintiff Pease. This
opinion is not of importance as influencing my judgment.
1 merely refer to it as it was tendered at the trial on behalf 
of the defendant Parvis, and was received without objection, 
to point out that the council and Sarvis deliberately acted 
contrary to the advice which the retained counsel had so 
given. Of course, if Mr. Johnstone’s advice was erroneous, 
the council were justified. If not the councillors seem to 
have acted in the most headstrong manner, for it does not 
seem that they ever asked for or obtained any other legal 
opinion on the subject.

At a meeting of council held on the 24th December (I 
may sav with Mr. Johnstone's telegram and written 
opinion before it) cheques were ordered to issue to Mr.
Brown for $270.55 in payment of his costs in James v.
Sards, to Messrs. White, Elwood & Gwillin for $109.49 
in full of costs in the case of James v. Sarvis, and to 
Mr. Johnstone for $10.25 for his legal opinion in the 
matter. There is no direct testimony that Mr. Brown was 
actually retained as solicitor on the record for the defendant 
in the case of James v. Sarvis, in pursuance of the resolu­
tion of 4th September, or that Mr. Brown acted on such re­
tainer, but I think that 1 am warranted in inferring that 
he was so retained and so acted, because the account, in pay­
ment of which the cheque to Mr. Brown was ordered to 
issue, was made out against the town of Moosomin, and con- 
tained all the charges which the attorney on the record for 
Parvis would be entitled to charge- Moreover, there is no 
direct sworn testimony showing in what capacity Messrs.
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Judgment. White. El wood & Gwillim acted in the matter, hut I am also 
Wvtmore, J. of opinion that J am warranted in inferring that they acted 

as solicitors on the record for James in James v. Sarvis, be­
cause a letter was put in from Mr. Brown to Sarvis, as secre­
tary to the town, enclosing a letter from Messrs. White, El- 
wood & Gwillim, whom Mr. Brown states to he the plaintiff’s 
advo.ates in that action, and this letter of Messrs. White, 
Eiwooil & Gwillim is written in the matter of James v. Sar­
vis, sets forth the amount of damages and taxed costs in that 
action, credits some costs taxed against James, and claims 
the balance as the amount due to their client, and asks for 
a cheque for the same.

I find, therefore, as a matter of fact, that Mr. Brown 
was retained by the town as advocate on the record for 
Sarvis in James v. Sarvis in pursuance of the resolution 
of 1th September, and that he acted on such retainer, 
and that White, Elwood & Gwillim were the advocates 
on the record for James in such action, and that the 
cheque issued to Mr. Brown was for his costs as such ad­
vocate, and that the cheque issued to Messrs. White, Elwood 
A: Gwillim was for their taxed costs as advocates in that 
case less the costs so taxed against James. No question 
was raised at the trial as to those last mentioned facts so 
inferential!)' found by me. Nothing on account of damages 
awarded to James has been paid by the town. The 
cheques above referred to were signed by Sarvis as secretary- 
treasurer; 1 hold that, because it was his duty under section 
111 of the Municipal Ordinance (C. 0. 1898, c. 70) to sign 
all cheques ordered to be issued by the council, and I as­
sume he acted under that section. This fact was not ques­
tioned at the trial of this action.

This action is brought by the plaintiff on behalf of him­
self and other ratepayers:—

To have it declared that the resolution of 4th September 
and all the proceedings thereunder are void and illegal, and 
vitra vires of the council.

For an order that the moneys so paid out of the civic 
funds be replaced by the defendant Sarvis.
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For an injunction restraining the town council, their Judgment, 
servants or agents, from paying out any other moneys or Wetmure, J. 

otherwise acting further on the said resolution.
On the fifth March last, and after the commencement of 

this action, the town council passed a by-law by which they 
recited the resolution of 4th September, stated that certain 
moneys had already been paid out by the town thereunder, 
and that it is desirable that no further moneys be paid out 
or i he civic funds thereunder, and enacted that no further 
moneys be paid out under such resolution.

The town and Servis severed in their defences and plead­
ed separately. The town merely pleaded this last mentioned 
by-law, and set forth that they assumed that no further sub­
stantial relief is claimed against them, and therefore they did 
not further defend the action, and consented to the pay­
ment of the plaintiff’s costs of action as against them.
The defendant Sarvis disputes the plaintiff’s right to relief 
ns against him on various grounds, and the trial hereof 
vas on the issues joined on the pleadings as between the 
plaintiff and Sarvis.

The case, as presented to me, is not satisfactory in one 
important particular, and that is, I can find nothing, in 
the sworn testimony or in the exhibits put in or in the 
pleadings, to indicate the alleged cause for which Sarvis 
arrested James, and upon which the action for false im­
prisonment was based. It is true that the third para­
graph of the statement of claim in this action sets forth that 
Sarvis laid an information under oath before a justice of 
the peace against James for creating a disturbance by being 
drunk and swearing on Main street in Moosomin on the 
morning of the 1st June, 1900. But there is no allegation 
that James was arrested by virtue of a warrant issued upon 
such information, and it does not necessarily follow that any 
wairant was issued upon that information, or that James 
was arrested on any such warrant. As a matter of fact, as 
1 will point out hereafter, James was not arrested on any 
such warrant. The arrest complained of was an arrest on 
view and without a warrant. It is, I think, important to
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know the alleged ground of James’ arrest for which he 
hi ought his ac tion, in order to determine the questions raised 
in this ease; because it is possible that if Sarvis arrested 
Jam s “in the legitimate exercise of some duty of a cor­
porate nature which devolved upon him by law or by 
the direction or authority of the corporation,” as, for in­
stallée, if he arrested him for a breach of a town by-law, the 
doctrine of respondeat superior might apply, and the town 
council might have been quite justified in indemnifying him, 
and in that view it would not necessarily follow that such 
a resolution would be ultra vires—it would depend on circum­
stances. Then a very nice question would arise. On whom 
is the onus of proof placed in an action such as this? Is it 
on the plaintiff to prove that the resolution is ultra vires? 
Or is it on the defendant by his plea to set forth the cir­
cumstances under which the arrest was made, and to prove 
th in in order to establish the authority of the council to 
indemnify? The question occurred to me whether or not I 
on Jit to turn this case off on this ground. But on reflection I 
have reached the conclusion that, under the circumstances, T 
ought not to do so. No question of the kind was raised at 
the trial by counsel for cither party. It seemed, on the 
contrary, to he taken for granted on both sides that as the 
case of James v. Sarvis was tried before me I was fully ac­
quainted with the alleged cause for arrest of James by Sar- 
x is. As a matter of fact, this is true. But, I am of opinion 
that strictly I have no right in adjudicating upon a case to 
axail myself of matters of fact within my knowledge when 
such matters of fact are not established by the testimony 
produced, although 1 might, if required, he sworn and tes­
tify to such facts. In this case, however, in view of the fact 
tint the counsel on either side have apparently dealt with 
this case on the assumption that I was acquainted with the 
alleged cause of arrest, I am of opinion that I will best serve 
the ends of justice by dealing with it in the same way, and 
that, under the circumstances, I am warranted in doing so. 
I think it would lie unfair to do otherxvise, liecause, if the 
qU' stion I have now raised had been raised at the trial by
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counsel, it would have been a very easy matter to have 
secured evidence to prove the alleged cause of arrest.

As a matter of fact, Sarvis claimed to have arrested James 
without warrant, having found him committing an offence un­
der paragraphs (f) and (g) of section 207 of “The Criminal 
Code, 1892,” by causing a disturbance in one of the streets 
of Moosomin by swearing and being drunk, and by dis­
orderly conduct wantonly disturbing the peace and quiet 
of the inmates of dwelling houses situate near such 
street. He did not claim to arrest him for the breach of 
any by-law of the town. I find that Sarvis made this arrest 
as town constable or policeman in this but in no other sense; 
that he was not a constable, so far as the evidence discloses, 
except as town constable, and if he had not been such con­
stable he would not have made the arrest at all.

It is claimed on behalf of Sarvis, in the first place, that the 
resolution of 4th September was not ultra vires of the coun­
cil or illegal, and that it is binding on the town, and, which 
probably would follow as a consequence, that the payment 
out of the moneys to Messrs. Brown, White, El wood & tiwil- 
lim and Johnstone were legal and within the powers of the 
council.

The question to be determined in this connection is 
whether the relationship of master and servant existed be­
tween the town and Sarvis in respect of this arrest, so as to 
make the maxim of respondeat superior applicable and 
render the town liable for Sarvis’ act, because, if the maxim 

eel the resolution in question was quite intra vires of the 
council. I am of opinion that the maxim was not applicable 
and so hold. The author of Dillon on Municipal Corpora­
tions (4th cd.) discussing the question as to when this maxim 
is applicable, and when not, as regards such corporations, in 
section 974 states as follows : “ It may be observed, in the 
next place, that where it is sought to render a municipal 
corporation liable for the acts of servants or agents, a car­
dinal inquiry is whether they are the servants or agents of 
the corporation. If the corporation appoints or elects them,

Judgment. 

Wot more. J.

42
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■iudtr»"»t. c(ln control them in the discharge of their duties, can con-
Wetmure, J. tinue or remove them, can hold them responsible for the 

manner in which they discharge their trust, and if those 
duties relate to the exercise of corporate powers, and are 
for the peculiar benefit of the corporation in its local or 
special interest, they may justly be regarded as its agents or 
servants and the maxim of respondeat superior applies.”

These views of Chief Justice Dillon arc quoted with ap­
proval by Taylor J., in delivering the judgment of the Court 
in Wishart v. The City of Brandon,' at p. 458. Chief Justice 
Dillon proceeds further in the same section cited above: “ It 
will thus be seen on general principles it is_ necessary, in 
order to make a municipal corporation impliedly liable, on 
the maxim of respondeat superior, for the wrongful act or 
neglect of an officer, that it be shown that the officer was 
its officer, either generally or as respecting the particular wrong 
complained of, and not an independent public officer; and 
also that the wrong was done by such an officer while in the 
legitimate exercise of some duly of a corporate nature which 
was devolved on him by law or by the direction or authority 
of the corporation.” This whole section from Dillon is 
cited apparently with approval by Strong, J., in McSorley, 
v. The Mayor of St. John,1 at p. 559. Supported by the 
authority of so eminent a Judge as Sir Henry Strong, and 
by the judgment of the Court in Wishart v. The City of 
Brandon,' and the general trend of the judgment of Sir 
William Bitchie in McSorley v. The Mayor of St, John,1 con­
curred in by Mr. Justice Taschereau, I have no hesitation 
in holding that Chief Justice Dillon puts the law correctly 
in so far as he states that in order to make a municipal cor­
poration liable upon the maxim “ respondeat superior ” for 
an act of its officer the wrong must be done bv such officer 
“ in the legitimate exercise of some duty of a corporate 
nature.” In Cornwall v. West NissouriJ at p. 12, G Wynne, 
J., lays down the following : “ These municipalities have no 
jurisdiction, except such as is expressly given them by sta­
tute, or such as is necessarily incident to the effectuation
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of the powers which arc expressly given. A township muni- •lodgment, 
cipality (as sucli) has nothing to do with the administration Wctmore, J. 
of justice;” and Hagarty, C.J., at page 15 of the same case 
in delivering the judgment of the Court of Appeal says:—
"Here we have to deal with a clearly defined statutable 
body, constituted for a declared purpose, and whose only 
means of obtaining funds is by resort to direct taxation. We 
think such a body must be held to a rigid abstinence from 
all expenditure not warranted by express enactment or neces­
sary implication. The administration or vindication of pub­
lic justice is a matter wholly foreign to the purposes of the 
defendants’ corporation.”

I may add that this is in accord with what I have always 
considered the law on the subject to be. The councillors 
of a municipal corporation arc trustees for the citizens and 
ratepayers of the corporate funds. It is hardly necessary 
to cite authority for that, for it is obvious. I will refer in 
that connection, however, to the remark of Proudfoot, J., 
in Morrow v. Connor,• at p. 424. The councillors have no 
power or authority to apply these funds, or any part of them, 
as they may see fit, or for any other object than such as the 
Act incorporating the municipality contemplates. There 
are authorities which support the proposition that a munici­
pal council may render the municipality liable in trespass 
or for damages to a third person by doing some act not 
within their corporate powers, and possibly also that it may 
render the municipality liable to a third person in some in­
stances by ratifying or adopting the wrongful acts of its 
officers. It is a very different question when, as in this case, 
the citizens or some of them intervene to prevent the muni­
cipality or its officers deliberately misappropriating the 
municipal funds, and if misappropriation has been made to 
compel the parties in the wrong to make it good. I will 
just refer again to Wishart v. The City of Brandon1 That 
case is very much in point, so far as the question I am now 
discussing is concerned. That was an action against the city

‘11 O. P. R. 423.
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Judgment, for a false imprisonment by a policeman appointed by a board 
Wetmore, J. of police commissioners for the city, and who held office dur­

ing the pleasure of the hoard. It was sought to hold the 
city liable for the wrong on the ground that the policeman 
was a servant of the city, and that, therefore, the maxim 
respondeat superior applied. The Court held that the 
maxim did not apply, and that the city was not liable. It 
is important to notice that the arrest in that case was al­
leged to have been made for a breach of a city by-law. It 
is not necessary for me for the purposes of this case to 
go that far. But in so far as the reasoning in that 
ease is applicable to the liability of a municipality for an 
arrest, not purporting to be made under a municipal by-law, 
o! in the legitimate exercise of some duty of a corporate 
nature, I quite agree with it.

It was further urged on behalf of Sarvis that the coun­
cil by this resolution of 4th September ratified his wrongful 
act and adopted it, and thereby rendered the town liable to 
an action at. the suit of persons for such wrongful act, and, 
therefore, that such resolution and the payment out of the 
monies thereunder were infra rires. Now, I am not pre­
pared to say that in view of this resolution the council did 
not ratify Sarvis’ act quoad Janies, and that James would 
not have had a good cause of action against the town. The 
resolution of the town council in this case went further than 
that of the executive committee of the City Council of To­
ronto in Kelly v. Barton.* The resolution of the executive 
committee in that case merely authorized the city solicitor 
to defend the action brought against the police officer. The 
Court held that this did not amount to a ratification of the 
transaction as a whole (see page G23). In this case the re­
solution of the council was not only to engage a solicitor to 
defend the action, but it was also to indemnify Sarvis against 
the consequences of his wrongful act. We do not know 
what effect the resolution of the executive committee would 
have had on the judgment in Kelly v. Barton if it had gone 
ai far as the resolution in this case, but I have no hesitation 
in holding that quoad the plaintiff in this case and the other
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ratepayers lie is acting for, and in view of the nature of the Judgment, 
relief sought herein, no ratification of Sands’s wrongful act Wetmore, J. 

by the town council can help the defendants. This act of al­
leged ratification is the very thing complained of, it is the 
very act which the plaintiff and such other ratepayers claim 
to have been outside the scope of the power and authority 
of the councillors as such, and I have upheld their conten­
tion. It is idle to say that although it is illegal to have 
passed the resolution and to have acted on it, yet it must 
he supported because it has given a third person a right of 
action against the town which he would not otherwise have 
had. If James had a right of action against the town it 
would he because the council by its resolution had quoad 
James rendered the town liable with Sarvis as joint tort 
feasors. Sarvis is not in that position, especially as between 
himself and the ratepayers. A muncipal corporation is 
neither an indemnity company nor a guarantee company, 
ami I cannot see on what principle its council can he held au­
thorized to indemnify a person for an act for which the cor­
poration is in no way liable- It may be of importance to 
bear in mind that the resolution in question was passed af­
ter James had launched his action against Sarvis by issuing 
and serving the writ of summons, and in this respect, I im­
agine, differs from the position the executive committee, 
mentioned in Kelly v. Barton,4 were in when they passed 
thoir resolution. On this question of ratification 1 will also 
refer again to Dillon on Municipal Corporations, sec. 4H3, 
where it is stated: “ A municipal corporation may ratify the 
unauthorized acts and contracts of its agents or officers 
which are within the scope of its corporate powers hut not other­
wise” And in sec. 147 the following is stated: “When a 
municipal corporation has no interest in the event of a suit 
or in the question involved in the case, and the judgment 
therein can in no way affect the corporate rights, or corpo­
rate property, it cannot assume the defence of the suit or ap­
propriate its money to pay the judgment therein, and war­
rants or orders for the payment of money based upon such a 
consideration are void.** It is true that further on in this sec-
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Judgment, tion I find the following: “ A corporation has power to in- 
Wetmore, J. demnify its officers against liability which they may incur 

in the bona fide discharge of their duties, although the result 
may shew that the officers exceeded their legal authority. 
Thus it may vote to defend suits brought against its officers 
for acts done in good faith in the exercise of their office.”

A number of American and some English authorities arc 
cited in the note to Dillon for what he here states. I have 
not been able to obtain the American authorities cited, but 
I feel quite confident that the officers indemnified were per­
forming acts endeavouring to carry into effect, or bona fide 
believing that they were endeavouring to carry into effect, 
some municipal object, or something in aid or for the benefit 
of the corporate powers. Because, if I take what is stated 
in Dillon in the last citation as broadly as it is stated, it would 
be quite inconsistent with what was stated in the preceding 
portion of the section which 1 have cited, and also with what 
is staled in section 1G3. I have, however, read the English 
cast s cited, and in all of them, and in fact in every case 
which has been brought under my notice, when officers have 
been held properly indemnified by a municipal corpora­
tion as to the consequences of their acts, or as to the costs 
of actions brought in consequence of their acts, the act com­
plained of has been one in which the corporation as such 
was interested by virtue of its corporate powers. In Lewis 
v. Mayor of Rochester,° the mayor and assessors of the city, 
at a Court of Revision, expunged the names of a number of 
burgesses from the burgess list, and the burgesses applied 
for and obtained rules for mandamus to command the suc­
ceeding mayor and assessors to hold fresh Courts of Re­
vision. The corporation retained the plaintiff, an attorney, 
to shew cause against the rules, and he sued the corporation 
for his costs. The Court held the corporation liable, upon 
the ground that the question in litigation under the rules 
“ virtually affected the powers of the constituent body.” See 
judgment of Erie, C.J., at p. 175, and I also refer to what he

•30 r. J. C. I*. 100; 0 C. B. (X. S.) 401 ; 7 Jiir. (N. 8.) 080: 3 L. T.
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states at the same page : “ The law appears to me to have been •hulgim-nt. 
well laid down in the case of the Attorney-General v. The Wetmoro, .1. 
Mayor of Norwich7 that the right of the corporation to incur 
expense is limited to expense in respect of the due perform­
ance of the trusts imposed upon them in their corporate capa­
city.” In the Queen v. The Lichfield Council8 nothing decisive 
upon the question was decided, but Denman, C.J., and Cole­
ridge, J., stated in effect that they would not say that it was 
not proper for the council to protect its officer whilst in the 
duty of his office in carrying into effect the provisions of the 
Municipal Act. The order moved against in that case was 
quashed for irregularity. In the Queen v. Mayor, Ac., of Leeds9 
the Court quashed orders of the town council for payment of 
( osts and expenses of opposing a rule for a mandamus to 
receive and count the vote of one Radford Potts. At a cor­
porate meeting of the council of the borough, Mr. Potts’ vote 
had been rejected by the mayor. These orders were quashed 
mi the ground that it did not appear that the rights of the 
corporation were in any way affected by the question in­
volved. In Breay v. The lioyal British Nurses’ Associa­
tion,10 cited at the hearing on behalf of Sarvis, the right of 
the corporation to undertake the defence of the servant was 
put upon the ground “ that the society would bo liable for 
the very same thing,” because they themselves published the 
libel for which the servant was sued.

Sarvis’ next objection is that he did not receive the 
money complained of, and he denies that such money was 
paid by the town at his request or on his behalf, and claims 
that such payment was solely voluntary on the part of the 
town. It is true that Sarvis did not receive this money 
himself, and it is not charged that he did, but I find that 
it was paid out by the town at Sarvis’ request and on his 
behalf. The payment was voluntary on the part of the town 
in the sense that it was not made under duress, but it was 
not voluntary in any other sense.

:2 Myl. & Cr. 407, affirming 1 Keen 700; 1 Jur. 398. ND. & M. 491 ;
4 O. It. 900 ; 7 Jur. 070 ; 12 L. J. Q. It. 308. M2 L. J. Q. It. 309;
4 Q. It. 790; D. & M. 143; 7 Jur. 009. ,000 L. J. Cb. 58? ; (18971
2 Ch. 272 ; 70 L. T. 735 ; 40 W. It. 80—C. A.
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•hulgment. 

Wetmure, J.

[VOL.

The minutes of council put in evidence and verified over 
Sams’ own signature as secretary-treasurer, prove beyond 
all question that he was the instigator of the whole trouble, 
and that the resolutions in question were passed at his 
request. At the meeting of council of the 4th September 
he informed the council that he had been served with a writ 
of summons at the suit of James, and requested them to take 
up the case and indemnify him, and in consequence, the 
resolution of that date was passed, and again at the meeting 
of Jth December, after judgment had been given against 
him, he requested the council to take the matter up, as per 
resolution of 4th September. It is idle, under such circum­
stances, to pretend that these resolutions in question were 
not passed or the moneys paid out at his request or on his 
behalf. It was contended that Sarvis brought the ipatter 
before the council as town ofiicer. This does not appear 
to me to be material, but if it is, I have no hesitation in hold­
ing that his principal object was personal, namely, to get 
himself protected by the town against the consequences of 
the action brought against him by «lames.

I may say here, in view of this fact, I am of opinion 
that Sarvis was a proper party to this action, even if 
an order is not made against him to refund the moneys 
paid out. In a suit such as this for a declaration to 
have the resolution declared illegal, and to prevent any 
further moneys to he paid out under it, Sarvis, who in­
stigated the making of the resolution, and for whose benefit 
it was passed, was entitled to be heard and brought 
before the Court; and in dealing with the question of 
costs, it is to be borne in mind that, while the town has 
not contested the question of the illegality of the resolu­
tions, but has practically conceded the point, Sarvis has 
fought the question out, not only on the ground that he is 
not hound to refund the moneys paid out, but also on the 
ground that the resolution of the council and the payment 
of the moneys thereunder were legal and binding on the 
town.

I
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The next objection raised by Servis is that this action Judgment, 
cannot be maintained, because no application was made to Wetmore, J. 
quash the resolution, under sections 2G8 and 2G9 of the 
Municipal Ordinance (C. 0. 1898, c. 70), and that he is, 
therefore, protected under section 273 of the same Ordin­
ance.

These sections are taken from the Ontario Act, and they 
seem to have given very considerable difficulty to the Courts 
in that Province in construing them- Sections 268 and 269 
are, it seems to me, merely permissive, and allow an appli­
cation to a single «Judge in the way prescribed, and appoint 
the time within which such application must be made. I 
would be very much surprised to learn that it ousted the 
common law jurisdiction of the Court to quash by way of 
nrtiorari. It is not necessary for the purposes of this suit 
to express a decided opinion on this point. Section 101 of 
the Ordinance may have the effect of legalizing any by-law 
if no application to quash is made within two months. This 
section does not apply to resolutions or orders. It would 
seem, apparently, that the Ordinance intended to afford no 
protection fur anything done under an order or resolution, 
except in so far as it may be afforded by section 273. Under 
any circumstances, the whole question turns upon whether 
section 273 is a bar to the plaintiff’s right of action. In 
construing the section in the Ontario Act corresponding 
to this section, the Courts hold that it only affords protection 
for acts done under the by-law or resolution, and that it 
does not bar an action to restrain the corporation from en­
forcing it if it is invalid. Osler, «T., so holds in Connor v.
Miildagh,n at page 388, and the trend of the judgment of 
llagarty, C.J., in the same case, beginning at page 360, and 
the authorities cited by him, is in the direction that the sec­
tion was passed in respect to actions sounding in damages, 
or, in other words, for acts done under a by-law, order, or 
resolution. In Hose v. W awanosh,12 Street, J., entertained 
a suit for an injunction to restrain the defendants from

“10 O. A. R. 357. "10 O. R. 204.
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Judgment, proceeding under nn illegal by-law, and granted the injunc- 
Wetmore, J. tion, although the by-law had not been quashed, holding

that the section did not apply to such a by-law. In Hannan 
v. Toronto,1* Boyd, C., in an action brought for that pur­
pose, declared a by-law of the city vitra vires, and restrained 
the defendants from proceeding thereunder, holding that 
*' no preliminaries as to notice or quashing are needed, when 
the by-law is on its face invalid and the relief sought is to 
restrain action being taken thereon by the municipality 
which is injurious to the party asking the intervention of 
the Court.”

In this case the resolution in question is invalid on its 
face, being entirely outside the corporate powers. I agree 
with these decisions, and hold that it was not necessary 
for the purposes of this case, so far a- the declaration asked 
for and the restraining of further action under the resolu­
tion are concerned, that such resolution should be first 
quashed.

I have already held that Sarvis is a proper party to this 
action, and that ruling, in so far as the relief I have just 
mentioned is concerned, is not affected by section 273, for 
that section is so framed that it cannot be read with one 
meaning when applied to the municipality and with another 
meaning when applied to a person acting under the by-law', 
order, or resolution. The language of the section as applied 
to such persons is “ every such action,” shewing that the 
action contemplated is ejusdem generis with the action pro­
vided for against the municipality.

It was also urged on behalf of Sarvis that this action 
was improperly brought against him by the present plain­
tiff, that the town of Moosomin are the only proper parties 
to bring an action against him for the recovery of the 
moneys in question. It was not alleged in the pleadings 
by either the town or Sarvis, and I did not understand 
that it was urged at the hearing, that this action was 
improperly brought against the town. Assuming that 
the action was properly brought against the town, Sarvis

“22 O. It. 274.
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is a proper party to it for the reasons I have stated 
before. 1 understand, however, the point raised to be 
that the present plaintiff has no right of action against 
Sarvis to compel him to refund the moneys paid out. The 
judgment of James, L.J., in Gray v. Lewis,1* at page 
1050, is cited in support of this contention. Assum­
ing. however, the contention to have been that this action 
was improperly brought by the present plaintiff, both against 
the town and Sarvis, the question raised is one entirely of 
procedure and practice, and I point out a distinction between 
the relief sought in this case and that asked for in Gray v. 
Lewis.1* The relief asked for in Gray v. Lewis appears at 
page 1042 of the Report, and it will be observed that the 
suit was practically brought to recover property, because, 
while it asked for a decree declaring tin* acts of the directors 
vitra vires, and that there was a breach of trust on the part 
of the directors and the hank, it proceeded to ask that the 
directors and hank might he declared liable to make good 
the loss to the shareholders, and that relief should be 
granted in consequence of such declaration. There was no 
application in that case to restrain the directors or the 
company from carrying out the acts declared to be ultra 
rires, and it may, therefore, have been with a purpose that 
«fames, L.J., limited the rule lie referred to to “ actions 
brought to recover property.” In this case, the gist of the 
action is to restrain the corporation from further acting 
on and carrying out an invalid resolution. The other relief 
sought is either incidental or asked for with a view to pre- 
xenting multiplicity of actions. If this action was properly 
brought, against the town and Sarvis to have the declaratory 
decree and restraining order granted, and Sarvis is liable 
to refund the money, it avoids circuity of action to ask for 
that relief in this action. Returning, however, to Gray v. 
lewis,1* I am not prepared to say that .Tames, L.J., did not 
intend to lay down a more comprehensive rule than that 
which I have suggested. If he did so intend, then I am

,4L. It. 8 Ck. 1035; 43 L. J. Cby. 281; 29 L. T. 12; 21 W. R.
923.

Judgment. 

Wetmore, .1.

T.L.R.—VOL.V. 15
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Judgment, bound to state, of course, with great hesitation and with all
Wetmore, J. respect to the opinion of the Judges of the very high stand­

ing of James and Mellish, L.JJ., that, to say the least I 
very much doubt on perusing the cases referred to in that 
judgment, namely, Mosley v. Alston,1G Foss v. ITarbottle,16 and 
Atwool v. Merry weather,11 whether they support the rule in 
the wide sense. Moreover, I am more impressed with the 
reason given by Dillon in his work on Municipal Corpora­
tions already referred to in section 915, for holding that this 
action is properly brought. This judgment has been drawn 
out to such a length that I will not quote the whole section, 
all of which is Applicable. I will merely quote the follow­
ing:—"If the officers of the corporation are parties to the 
wrong, why may not any inhabitant, and particularly any 
taxable inhabitant, be allowed to maintain in behalf of all 
similarly situated a class suit to prevent or avoid the illegal 
or wrongful act.” A municipal corporation only speaks or 
acts through the members of the council board. Under the 
circumstances of this case, it would have been idle before 
bringing this action to have asked the council to bring the 
action in the name of the town. Against whom would they 
hove brought it? Not against the town, surely. The town 
could not sue itself. Then, would it be within any reason­
able probability that these officers who perpetrated the 
wrong would authorize an action to be brought by the town 
against themselves; because at the time of the commence­
ment of this action there was no change of councillors. I 
am very much impressed with what was laid down by Kil- 
lom, C.J., in Slirimpton v. Winnipeg,1* at pages 218 and 
219. In view of the fact that this is merely a question of 
practice and procedure, and that, at any rate, on this side of 
the Atlantic, a practice has grown up of entering suits of 
this character by shareholders and by ratepayers of muni­
cipalities, I feel warranted in holding the practice to be as 
suggested by Chief Justice Dillon, and I feel that in doing 
so I am laying down a rule of practice better calculated, at

»1 Ph. 790; 10 L. J. Ch. 217; 4 Rnilw. Cas. 030; 11 Jur. 315. 
"2 Hare 401. ,!37 L. J. Ch. 35; L. It. 5 Kq. 4454. ,H18 Man. It. 211.
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any rale in the ease of municipal corporations, to safeguard Judgment, 
tho rights of the ratepayers. I hold this action to have Wetmore, J. 
been properly brought by the plaintiff on behalf of himself 
and other ratepayers.

The last objection taken is that the Attorney-General is 
the only proper person to bring the action against Sarvis for 
the recovery of the money in question. In dealing with this 
question, I may repeat a great deal of what I have set forth 
in dealing with the next preceding question. I will, how­
ever, merely state that, quoad this objection, this suit was 
properly brought as it has been, and that, in reaching this 
conclusion, I am influenced by what is laid down in Bromley 
v. Smith,*• Patterson v. Davies,20 and Shrimpton v. lliu- 
ii ipeg,18

I have now dealt with all the questions raised, except 
a. to the relief claimed. The plaintiff is entitled to a de­
coration that the resolution of 4th September, 1900, was 
illegal and ultra vires of the town council, and that the pay­
ment of the $270.55 to Mr. Brown and $109.49 to Messrs.
White, Elwood & Gwillim was illegal. He is not entitled 
to a decree that the $10.25 paid to Mr. John Johnstone 
was illegal. The council were quite satisfied in taking 
legal advice on the subject, and the payment for that pur­
pose was proper. The plaintiff is also entitled to an injunc­
tion order restraining the town from further acting on the 
resolution of 4th September by paying out any further 
moneys under or by virtue of such resolution, and from in 
any wise further indemnifying Sarvis against the conse­
quences of the action of James v. Sarvis, or of the judgment 
recovered therein against Sarvis. It was urged that there 
was no necessity for this injunction order, because the town 
had passed the by-law referred to in its statement of defence 
that no further moneys be paid out under that resolution.
The by-law, however, did not in terms rescind that resolu­
tion, and it still stands. Sarvis, however, has appeared be­
fore the Court, and claimed that the resolution is valid and

”5 L. J. (O. S.) Ch. 53; 1 Sim. 8; 27 R. R. 139. *4 Grant-» Ch. P.
170.
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Judgment, binding. He must mean by that that it is binding on the 
Wf-tmore, J. town, or, in other words, that the town is bound to indem­

nify him. I think the plaintiff lias the rierht to have the 
town protected by injunction against any attempt on the 
part of Sarvis to further enforce the carrying out of the 
resolution.

The only remaining question to determine is whether the 
plaintiff is entitled to a decree or order that Sarvis refund 
the town treasury the moneys paid out to Mr. Brown and 
Messrs. White, Elwood & Gwillim. No question can arise 
as to the $10.25 paid to Mr. Johnstone, as 1 have held that 
payment legal and justifiable. 1 hold that the plaintiff is 
not entitled to an order against Sarvis to refund these other 
moneys. The only ground on which this order is asked is 
that the illegal resolution was passed and the moneys paid 
out thereunder at the instigation of Sarvis. 1 am of 
opinion that that does not afford a ground for ordering the 
money to be repaid. It is quite clear that the town could 
not on the ground set up compel Sarvis to refund the 
money. That is. an action would not lie against him 
for money paid to his use, because the town did not 
piy the money out either in ignorance of law or fact. So 
far as the payment to Messrs. White, Elwood & Gwillim 
was concerned, they paid it out right against the advice of 
the counsel they had retained to advise with on the subject, 
and 1 am of opinion that the payment to Mr. Brown was not 
made in that ignorance of law which, under certain circum­
stances, might enable the town to recover from Sarvis. I 
do not think that Pease by bringing this action could com­
pel Sarvis to pay moneys the town could not compel him 
to pay unless Sarvis was charged as a trustee. Sarvis was 
not in this action, either on the pleadings or at the hearing, 
charged as a trustee. At the hearing, my attention was 
drawn to the fact that Sarvis signed the cheques under 
which these moneys were paid, and that it was his duty to 
do so as secretary-treasurer. Mv attention, however, was 
only drawn to this by the plaintiff's counsel, when dealing 
with the alleged voluntary character of the payments
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bv the town and to point the fact that they were made Judgment 
at Sar vis's instance and with his full knowledge. 1 can Wetmorp, J. 
conceive that possibly Servis might on another ground 
have been ordered to refund these moneys, hut as 
this relief was not asked for on any other ground and 
as if it had been the question is not clear by any means,
1 do not feel called upon to decide it. Sands must pay the 
plaintiff's costs arising out of his defence, including the 
costs of the trial. He has contested every question raised 
h;> the plaintiff, and if he had succeeded the plaintiff would 
not have been entitled to any relief. Servis lias merely suc­
ceeded as to his liability to refund the moneys. If he had 
merely rested his defence on the question of that liability 
it would have been different. He attempted to have the re­
solution held binding on the town. As before stated, there 
can he no costs exclusively applicable to the question on 
which he succeeded.

Some evidence was received subject to objection, with the 
understanding that 1 should strike it out if I considered it 
improperly received. I am of opinion that the Spectator was 

received in the absence of any testimony that its 
contents were ever brought to the notice of the plaintiff.
1 am also inclined to think, although 1 have some doubts, 
that the by-laws were improperly received. The date of the 
certificate was so long before the facts involved in the case 
arose, and the oral testimony was that no alteration had 
been made, with one or two exceptions, up to the 15th June,
1900. I am left in the dark as to what may have hap­
pened afterwards. I have not struck the testimony out.
However, it has not influenced my mind, and I think it bet­
ter, should this case go to appeal, that all matters in ques­
tion should he before the Court. The plaintiff can get the 
benefit of his objections there, if entitled to it.

Order and Decree.—Declare that the resolution of 4th 
September, 1900, was illegal and vitra vires of the town 
council, and that the payments of $270.55 to Mr. Brown, 
and $109.49 to Messrs. White, Elwootl & fiwillim, were

498642
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Judgment, illegal. Injunction order to restrain the town, its servants 
Wutmore, J. or agents, from further acting on the resolution of 4th 

September, by paying out any further moneys under and 
by virtue thereof, and from in any wise indemnifying 
Sarvis against the consequences of the action of James v- 
Survis. Sarvis to pay the plaintiff or his advocate his costs 
of and incidental to Sarvis’s defence, including the costs of 
and incidental to the trial. The town to pay the plaintiff or 
his advocate his costs of the motion for judgment against the 
town. The town and Sarvis jointly to pay the plaintiff’s 
other costs of this action.

Reporter:
E. A. C. McLorg, Advocate, Moosomin.

El Re BLANK ESTATE.

Administrator—Responsibility in paying claims—Corroborative proof of 
claims—Declaration proving claims.

A Judge sitting on the Probate side of the Court passing accounts is 
not bound by the rule of procedure requiring claimants against the 
estate to give corroborative proof <xf their claims. This rule of 
procedure is applicable only when the claim comes to be contested 
in Court.

Semble, a Judge sitting without a jury is not bound any more than 
is a jury to apply it under all circumstances. Dictum of Jessel, 
M. It., in Re Finch, Finch v. Finch, or Wynne-F inch,1 contra, disap-

'J lie responsibility of paying claims falls upon the administrator; 
he must use care and judgment in considering them, and if he 
does so fairly and honestly, and in the interest of the estate, ho 
will on passing his accounts be allowed such as he has thought 
tit to pay.

Remarks on the usual form of statutary declaration proving claims.
[Wktmore, J.. October 25th, 1901.

Application to pass administrator’s account.

E. L. Elwood, for administrator-

E. A. C. McLorg, for the mother of the deceased.

•23 Ch. D. 207; 48 L. T. 120; 31 W. It. 520.
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[October 25th, 1901.]

Wetmore, J.—This is an application to pass the ac­
counts of this estate. The passing of the accounts was 
opposed on behalf of the mother of the deceased. It was 
claimed that Young, the administrator, had managed the 
estate carelessly. I am of a different opinion. His dis­
bursements have been reasonable, and kept within bounds, 
except as to printing and auctioneer’s charges, and they are 
such as are usually charged in the Territories. And I also 
think that he has realized from the estate all that is in it.

* * * * * * * • »
Objections were taken to the statutory declarations veri­

fying accounts against the deceased. These declarations 
are in the usual form, and set forth that the deceased was 
indebted to the claimant in a specified sum, and refer to an 
account annexed containing particulars, and state that the 
claimant holds no security. It is claimed that these declara­
tions are faulty and bad, because they do not state that the 
prices charged are fair and reasonable, or were the customary 
prices, or that the goods or work specified were sold or done, 
as the case may be, at the request of the deceased. Now, 
while it would, no doubt, be much the best if these facts 
were set out in such declarations, I am not prepared to hold 
them bod because they are not set forth. I think to do so 
would lead to great inconvenience i;nd confusion in wind­
ing up estates, in view of the absence of facilities in the case 
of many persons to procure declarations to be drawn. 
In many instances they must be drawn by justices of the 
peace. And the charges which are specified are of a charac­
ter that the administrator can form an opinion as to whether 
they are reasonable or not; and if, as a matter of fact, there 
is no indebtedness and the declaration in that respect should 
be wilfully false, the declarant would he liable to a criminal 
prosecution.

It was further urged that these accounts should not be 
allowed in the absence of corroborative testimony, that is, 
corroborative testimony other than that of the claimant, 
and 2 Wm. on Ex. (9th ed.), 1659, was cited in support of

Judgment. 

Wetmore, J.
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Judgment, this contention. I have looked at the cases cited in the
Wetmure, J. notes in Williams. Those cases do not carry the rule as far 

8c contended for by Mr- McLorg, Mrs. Caroline Blanks’ ad­
vocate. 1 doubt very much whether the true rule goes further 
tlum this, that when the claim is against the estate of a dead 
person the evidence ought to be carefully sifted and closely 
scrutinized, but if it satisfies the mind of the Court it is 
sufficient although uncorroborated, and I draw attention to 
what was laid down by Brett, M.R., in In re Garnett, Gandy 
v. Macaulay,2 at pp. 8 and 0, and by Sir James Hannen in 
In re Hodgson, Beckett v. Hamsdale,8 at p. 183. There is 
no case that goes as far as Mr. McLorg’s contention. Thd 
case that comes the nearest to doing so is in In re Finch, 
Finch v. Finch or Wynne-Finch.1 In that case, Jessel, 
M.R., at page 271, lays it down that “ it is a rule of pru­
dence that, sitting as a jury, we do not give credence to the 
ursupported testimony of the claimant . . . it is not 
a rule of law, but it is a question to be decided by a jury, 
although the Judge must recommend the jury not to trust 
the uncorroborated evidence ; but still, if they did, I do not 
know that any one could interfere with their verdict. But 
when we are sitting here as a jury we apply the rule to our­
selves.” I must say, with great hesitation however, and the 
most profound respect for such an eminent Judge, that what 
he lays down is not satisfactory to my mind. It seems to 
me to mean this, that while a jury may disregard the recom­
mendation, a Judge, sitting as a jury, ought not to do so, 
or, in other words, he cannot do so. I am much more im­
pressed with what was laid down by Brett, M.R., in In re 
Garnett, Gandy v. Macaulay2 However, it is not necessary 
for me to decide the question at present, because, even 
accepting what Jessel, M.R., lays down, as I have stated I 
understand him, it only applies to a case where a claim is 
being contested in Court. That is, the question before the 
Court must be that of the validity of the claim questioned 
cither by the representative of the estate, that is, by the exe­
cutor or administrator, or by some person interested in the
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estate. If the claim has been recognized and paid by the pro- Judgment, 
per authority, the question is beyond the Courts, except the Wetmore, J. 
executor or administrator has so acted in paying the claim as 
to make himself liable for waste, in which case I am inclined 
to think he would not be allowed for the payment in passing 
his accounts. But it would not l>c sufficient by itself 
to hold him liable for waste, or to refuse to pass tbs 
accounts, that he had not obtained corroborative testimony.
How could lie procure corroborative testimony as a matter 
of record? He could make enquiries, and ought to do so, 
especially if the claim is doubtful, but that is all he could 
do. If he pays the claim, the payment is not to be disal­
lowed on the passing of accounts on the probate side of the 
Court simply because he has made it on the uncorroborated 
declaration of the claimant. A good many considerations 
arise in such a case. The claimant may be known to the 
administrator, and his standing may be of such a character 
that the administrator would be justified in putting full con­
fidence in the declaration. Again, the claim may be of such 
a character either as to amount or the circumstances in 
connection with it, that it would be prudent in the interests 
of the estate to pay it rather than involve the estate in doubt­
ful litigation, which might result in the estate having to pay 
it after all with large bills of costs added. A case might 
arise, however, when I, having the parties before me as 
Judge of Probate, could adjudicate upon .the claim, and then 
the rule which Mr. McLorg urges, if correct, could be set 
up. And there is a claim in point in this case, and that is 
the claim of the administrator against the deceased. I re­
frain from adjudicating on that claim at present for the 
same reason that I refuse to pass upon Ewen’s account, 
namely, that it may only be payable pro rata.

I draw attention to the fact that the practice requiring a 
claimant to file a statutory declaration is entirely statutory.
It was first required, so far as the Territories are concerned, 
by Ordinance No. 6 of 1897, sec. 1, sub-sec. 75. I cannot find 
any such provision in the English practice. The object of it 
is to protect estates of deceased persons from false claims*
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Judgment. The declaration, however, on the one hand, is not conclu- 
xVetmore, J. sive, and, on the other hand, it does not put the administra­

tor in a worse position titan he would be in if no such pro­
lusion existed in the practice. He has got to use care and 
judgment, and if he docs that fairly and honestly, and in the 
interest of the estate, and pays claims against the estate, he 
will be protected. In this matter, however, a somewhat 
novel course has been taken as to the claims against the de­
ceased in his lifetime. The administrator has paid none of 
them except the Ewen claim which I have mentioned. He 
has simply laid the claims and the statutory declarations 
before me, and attempted thereby to ease his shoulders from 
the burden,, and cast the responsibility upon mine. I am 
afraid that, as this is not warranted by the practice, I will 
have to decline the responsibility. As a matter of fact the 
administrator, as matters stand at present, is in a far better 
position to judge as to the merits of the claims than I am, 
and, anyway, it is his duty and not mine. I have not in 
this application to decide what claims the administrator 
ought or ought not to pay. I have merely to decide whether 
he ought to be allowed for payments that lie lias made. On 
the other hand, I cannot, behind the hacks of the claimants, 
and without giving them an opportunity of being heard, bar 
their claims against the estate. Therefore I cannot give 
effect to Mr. McLorg's contention that these unpaid claims 
are not properly claims against the estate.

I may say in one case (Re Sapwell—not reported), and in 
perhaps one or two more, I did decide as to the validity of 
claims against the deceased party. In He Sapuell there was 
not sufficient to pay these creditors in full, they had to be paid 
pro rata. The claimants had been paid in part, and I decided 
how much more each claimant should be paid in order to 
obtain his pro rata share. But it will be observed that in 
order to do so I had to pass on the validity of the payments 
made by the administrator on account of each claim before 
his accounts were filed, and if no objection had been made 
I would have had no hesitation, in order to save the costs 
of another application to pass accounts, to direct that the



v.J UE BLANK ESTATE. 235

administration bond in this case be cancelled on the admini- .Tudgment. 
strator paying the accounts in question and some other Wetmore, J. 
moneys. But, in view of the objections raised by Mr. Me­
ls rg, I cannot do so. I may also state that the corrobora­
tive testimony referred to in the cases docs not mean cor­
roborative testimony as to each and every item claimed, or 
testimony which would in itself be sufficient to technically 
establish the claim. This testimony may, I think, be of a 
vi ry general character.

Beporter:
F.. A. C. McLorg. Advocate, Moosomin.

CAVANAUli v. McILMOYLE.
Liquor License Ordinance—Ultra vires—Absence of jurisdiction, 

tcaiver of.

A Territorial Ordinance enacting that no appeal shall lie from a 
conviction under a Territorial Ordinance unless the appellant shall, 
within the time limited for giving notice of appeal, make an ath- 
davit before the Justice who tried the cause that he dit»' not by 
himself or otherwise, commit the offeuce, is not ultra vires of the 
Legislative Assembly.

The omission to make such affidavit within the time prescribed is 
fatal to the jurisdiction of the Court to which the appeal is given, 
and is an omission which cannot be waived so as to confer juris-

[Court on Banc, December \th, 1901.]

This was a case submitted by Wetmore, J., for the opin­
ion of the Court cn banc. The appellant was convicted be­
fore a justice of the peace for allowing playing at cards 
with betting in his licensed hotel premises contrary to the 
provisions of The Liquor License Ordinance. He ap­
pealed against such conviction to a Judge of this Court 
sitting without a jury, -nd such appeal came on to be heard 
before Wetmore, J. The affidavit required by section 22 
of Ordinance c. 32 of 1900, was made by the appellant and 
filed with the Clerk of the Court, but such affidavit was 
not made within the time limited for giving notice of such
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Statement.

[VOL.

appeal, as prescribed by that section. Counsel appeared for 
the respondent and for the Attorney-General of the North- 
Wist Territories, and stated that lie was willing to waive 
the omission to make the affidavit in proper time if that 
would confer jurisdiction to hear the appeal ; but he urged 
that such waiver would not confer jurisdiction, or, in other 
words, that such omission could not be waived. The other 
preliminaries to the appeal were admitted to be correct. 
Counsel for the appellant contended that the omission could 
be waived so as to confer jurisdiction, lie also contended 
that section 22 of the Ordinance in question was ultra vires 
of the Legislative Assembly, because Parliament is the only 
authority, quoad the North-West Territories, which can 
leg slate upon the subject of procedure for the recovery of 
fines and penalties provided for a breach of a Territorial 
Ordinance, and therefore that the section 22 in question, 
being a departure from section 880 of The Criminal Code, 
was ultra vires.

The questions submitted for the consideration of the 
Court eu banc were:—

1st. Is section 22 of Ordinance 32 of 1900, so ultra vires ?
2nd. Can the omission to make the atlidavit within the 

time prescribed by that section, be waived so as to give 
the Judge jurisdiction to hear the appeal ?

The case was heard December 3rd, 1901.
No one for appellant.
II. Harvey, Deputy Attorney-General, for respondent.
The omission to make the affidavit within the prescribed 

time is not one which can be waived so as to confer juris­
diction : Aldersvn v. Palliser,1 In re Jones v. James,2 Moors 
v. Qamqee,* Lord v. The Queen* The section in question is 

not ultra vires of the Legislative Assembly : Pegina v. Wa- 
son,6 Pegina v. BittleS

•tinon 2 k. r. 833; 70 l. j. k. r. iav. 40 w. n. 700; 17 Time* l.
R. 742: XT. L. T. 210. *(1850) 10 L. J. Q. R. 257; 1 L. M. & P. 05. 
*(1800) 25 Q. R. D. 244: 50 L. J. Q. R. 505 ; 38 W. R. 000.
MOOD 31 S. ('. R. 105. ‘(1800) 17 O. A. R. 221. '(1802) 21 O. 
R. 005

I
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[December 4th, 1901] Judgment 

The judgment of the Court was delivered by 
Wetmore, J.—The first question to be decided under 

the reference in this ease is whether or not s. 22 of Ordi­
nance c. 32 of 1900 is ultra rires of the Legislative Assembly.
By virtue of section 13 of The North-West Territories 
Act, as enacted by s. 6 of 54-55 Vic. (1801) e. 22, and as 
amended by s. 0 of 00-61 Vic. (1897), c. 28, the Assembly has 
power “ subject to the provisions ... of any . . .
Act of the Parliament of Canada declared to be applicable 
to the Territories,” to make ordinances for the government 
of the Territories in relation to, among other things, “ the 
imposition of punishment by fine, penalty or imprisonment 
for enforcing any Territorial Ordinances.” This power will 
be found in paragraph 11 of the section 13 referred to, and 
the language of the paragraph is in effect the same as that 
of paragraph 15 of section 92 of The British North 
America Act, 1807, conferring powers of legislation with 
respect to practically the same subject matter as the Pro­
vincial Legislatures. It was held in Negina v. Wason s that 
the power given by par. 15 of a. 92 of The British North 
America Act to legislate respecting the imposition of pun­
ishment by fine, etc., for enforcing any law of the Province, 
carried with it the power to provide the machinery by or 
under which the punishment may be enforced ; in other 
words, it onqrowerod the Provincial Legislatures to provide 
a procedure to enforce such punishment. We entirely agree 
with the decision in that case so far as that question is con­
cerned, and with the reasons therein given therefor. The 
only question remaining for decision is, so far as this branch 
of the reference is concerned, whether s. 22 of the Ordi­
nance in question is inconsistent with the provisions of 
Part LVIII. of The Criminal Code, 1893, relating to 
“ Summary Convictions,” inasmuch as the provisions of 
the Criminal Code are by virtue of s. 983 thereof made ap­
plicable to The North-West Territories, except in so far 
as they are inconsistent with the provisions of the North-
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Judgment. West Territories Act and the amendments thereto. It is a 
\\Vtun-re, J. question, to say the least, fairly open to discussion whether 

the Legislative Assembly has not as incidental to the powers 
conferred on it by par. 11 of s. 13, as enacted by the Act 
of 1891, already referred to, power to enact a Summary Con­
victions Ordinance to enforce the imposition of punishment 
provided for a breach of Territorial Ordinances. It is not, 
however, necessary for the purposes of this reference to de­
cide that question, because we are of opinion that the pro­
visions of section 22 of such Ordinance are not inconsistent 
with the provisions of the Code relating to “ Summary 
Convictions.” The question turns upon the reading of sec­
tion 880 of the Code. That section provides that “ every 
right of appeal shall, unless it is otherwise provided in any 
special Act, be subject to the conditions following ” ; then 
the section goes on to provide what are usually called the 
preliminary proceedings for the bringing and entering of 
the appeal. Section 22 of the Ordinance merely provides 
another preliminary requisite which is in no way whatever 
inconsistent with those provide d in section 880 of the Code. 
As a matter of fact, it does not interfere in the slightest 
degree with the preliminaries provided for in section 880. 
We are of opinion, to say the least, that such legislation 
was quite open to the Legislative Assembly by virtue of 
paragraph 11 of section 15 as enacted by the Act of 1891, in 
view of the light turned upon it by the conclusion men­
tioned as reached in Regina v. Wason*

We, therefore, advise that section 22 of Ordinance cap. 
32 is not ultra vires of the Legislative Assembly.

We are also of opinion, and so advise, that the omission 
to make the affidavit within the time prescribed bv that 
section of that Ordinance, is fatal to the jurisdiction of the 
Judge to entertain the appeal, and that such omission can­
not be waived. We draw attention to a very late ease upon 
the question of waiver of statutory conditions precedent to- 
the exercise of jurisdiction, Alderson v. Palliser.' We are, 
however, influenced in reaching the conclusion we have upon 
this branch of the Ordinance by two reasons.
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let. The language of the section of the Ordinance in Judgmtm 
question is not merely imperative, it is prohibitive; it pro- Wetuiore, J. 
vides that “ no appeal shall be . . . unless ” the steps 
pointed out by the section arc taken.

2nd. The provision as to time is not imposed principally 
for the benefit of the party as put by Strong, C.J., in 
Lord v. The Queen.' It was enacted in the public interest 
and for the better protection and enforcement of the law 
respecting the keeping of orderly licensed houses. It is 
quite well known that this provision was enacted in view 
of a recent decision of this Court which it was thought 
rendered it possible for a person convicted of an offence 
under The Liquor License Ordinance, by a frivolous ap­
peal to practically suspend the operation of that law as to 
certain ulterior consequences of convictions in certain cases, 
as, for instance, suspension or forfeiture of his license, and, 
therefore, it was provided that there should be no right of 
appeal unless the proposed appellant made the affidavit 
prescribed by the section, and made it within the prescribed 
time. In both the respects pointed out the question now 
under consideration differs from that in Lord v. The Queen.'

Reporter:
Ford Jones, Regina, Advocate.



240 TERltlTOHlES LAW REPORTS. [VOL.

In hi. LAND TITLES ACT, 1894, AND BLANCHARD 
ESTATE.

Land Titien Act—Amendments of 1900—Executions—Filing renetral-Ec- 
piry—Memorandum on ctrtiflcate of tit e—Sheriff's certificate of 
expiry, etc.—Judye’s order.

The Land Titles Act, 1894, s. 92, provides for the delivery by the 
sheriff of a copy of a writ of execution against lands to the re­
gistrar, until the receipt by whom no land shall be bound by the 
writ. It also provides that *' No certificate of title shall be 
granted .... except subject to the rights of the execu­
tion creditors under the writ while the same is legally in force,” 
and also that the registrar on granting a certificate of title . . . 
shall by memorandum thereon express that it is subject to such 
rights.

Th.s section was amendée» by <13-94 Vic. 1900, c. 21, s. 52 (which 
came into effect on being assented to the 7th July, 1900) by add­
ing a proviso to the effect that every writ, shall cease to bind or 
effect land at the expiration of two years from the date of the 
receipt thereof by the registrar, unless before the expiration of 
such period of two years a renewal of such writ is filed with the 
registrar in the same manner as the original is required to be filed 
with him.

Held, that this proviso applies only to writs of execution tiled with 
the registrar after the passing of the amending Act, and, there­
fore, among other consequences, a writ of execution filed with the 
registrar before the passing of the amending Act and regularly 
renewed does not require to be refiled with the registrar.

The hand Titles Act. 1894, s. 93. provides that upon the delivery 
to the registrar of a certificate by the sheriff or a Judge’s order 
shewing the expiration or satisfaction or withdrawal of the writ, 
the registrar should make a memorandum on the certificate of 
title to that effect.

93-94 Vie. 1900, c. 21, s. 3. substituted' for the above section a pro­
vision that upon the satisfaction or withdrawal from his hands of 
any writ the sheriff should transmit a certificate to that effect to 
the registrar, and that the registrar on its receipt or on receipt of 
a Judge's order showing the expiration, satisfaction or withdrawal 
of the writ, should make a memorandum on the certificate of title 
to that effect.

Held, that now a sheriff cannot give a certificate of the expiry of a 
wr t of execution : that unless the proviso added to s. 92 applies 
and the writ appi »rs by force of that proviso to have expired, the 
registrar can mak<» a memorandum of its expiry only upon a 
Judge's order.

If the sheriff has begun to execute a writ, e.g.. by seizure, it does 
not require a renewal.

The delivery by a sheriff to the registrar of a copy-writ pursuant 
to s. 92 is not a seizure or other inception of execution which 
will prevent the expiry of the writ.

[Court en bane, December 4th, 1901.
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The following questions of law were referred to the Statement. 
Court en banc by McGuire, J. (After each question is 
added the answer, extracted from the judgment.)
Case No. 1.

Execution against lands issued in 1895.
Delivered to Registrar in 1895.
Execution never renewed.
Execution never refiled with Registrar.
Execution never acted upon by seizure by the sheriff 

otherwise than by delivering copy to Registrar.
First.—Can Registrar issue certificate of title without 

entering a memo, of the execution thereon, without a 
■Tudge’s order ? Answer—“No.”

Second.—If not, would above facts justify Judge in 
making an order that execut ion expired ? Answer—“ Yes.”

Third.—Had it expired before the amendment to Land 
Titles Act, s. 2 of 1900, c. 21, repealing s. 92 L, T- Act?
Answer—“ Yes.”

Fourth.—Is the effect of this amendment to revive or 
continue the binding effect of an execution till end of two 
years from delivery to Registrar? Answer—“No, because 
not retroactive and the writ also expired before the passing 
of e. 21 of 1900.”
Case No. 2.

Facts same as No. 1. Except that writ regularly re­
newed but not refiled with Registrar.

First.—Has it expired because not refiled with Registrar 
within two years ? Answer—“ No.”

Second.—Is Judge’s order necessary ? Answer—“ A
Judge could not make such an order.”

Patent has not issued and consequently the land lias not 
been brought under the Act, but party was entitled to 
patent before 1st January, 1897.

Third.—If patent now issued, dated in 1896, should Re­
gistrar in issuing certificate do so free from execution?
Answer—“ No.”

Fourth.—If not, can Judge make order that writ ex­
pired? Answer—“No.”

T. L a—VOL V. 16
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Statement. Case No. 3.
Execution dated July 10th, 1898.
Execution delivered to Registrar 10th July, 1898.
Execution renewed on 9th July, 1900, not refiled.
Did it expire on 11th July, 1900 (after two years from 

delivery to Registrar) ? Answer—“ No.”
Case No. 4.

Execution issued 1st February, 1898.
Registered 2nd January, 1900.
Never renewed or refiled with Registrar.
Is it still binding for two years from January 2, 1900, 

notwithstanding not renewed ? Answer—“No.”

[December 4th, 1901.]

The judgment of the Court was delivered by
McGuire, J.—This is a reference by me to this Court of 

the following questions. (The questions as stated above were 
here set out.)

No counsel appeared to present any arguments on this 
reference The principal reason why these questions are 
referred is because of the amendment to the Land Titles 
Act by chapter 21 of 1900, which adds a proviso to section 
92, and repeals section 93, substituting new provisions 
therefor.

Section 2 of c. 21 (1900) adds to s. 92 of The Land Titles 
Act this proviso: “ Provided that every writ shall cease to 
bind or affect land at the expiration of two years from the 
date of the receipt thereof by the Registrar of the district 
in which the land is situate, unless before the expiration of 
such period of two years a renewal of such writ is filed with 
the Registrar in the same manner as the original is required 
to be filed with him.” Is this proviso retroactive in its 
effect, or does it apply only to writs filed with the Registrar 
after the passing of c. 21 of 1900, namely, the 7th July, 
1900 ?

If it applied to writs previously filed with the Registrar 
this might happen. A writ filed with the Registrar in Janu­
ary, 1898, regularly renewed under the provisions of the
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Judicature Ordinance, but not refiled with the Registrar, Judgment, 
would on the 7th July, 1900, have been more than two years McGuire, J. 
in bis hands, and would cease to bind the land. But prior 
to the amending Act of 1900 a writ once filed with the Re­
gistrar continued to bind “ while the same is legally in force ”
(s. 9 Land Titles Act, 1894), and without being refiled with 
the Registrar. By hypothesis, the writ being regularly re­
newed would be “ legally in force,” and up to the moment of 
the pass ng of c. 21 of 1900 would have been binding on the 
land. Then comes the amendment, and if it has the effect 
suggested, it would, without warning, deprive the execution 
creditor of his rights. It is not to he assumed that Par­
liament intended to deprive parties of their legal rights as 
they ex sted under the former law, and if giving the amend­
ment a retrospective effect would be to take away existing 
rights, such effect should not be given unless the language 
showed clearly that such was the intention. I think that 
the intent of the proviso was to enable registrars to treat 
executions more than two years in their hands without be­
ing refiled as having expired without actual proof that they 
had in fact expired, but this should apply only to executions 
thereafter filed with them. If I am right in this, then, so 
far as concerns executions filed with the registrar prior to 
July 7, 1900, the proviso added to s. 92 L. T. Act, 1894, by 
c. 21 of 1900, has no application.

In looking at the new section substituted for s. 93 bv 
s. 3, c. 21 of 1900, it will be observed that while under that 
section as it existed before the last named Act, the sheriff 
might give a certificate as to the expiry of a writ in his 
hands, the new section provides that he may give a certi­
ficate only as to satisfaction or withdrawal of a writ; and 
the expiry of a writ, where not covered by the proviso to 
section 92, must be dealt with bv a Judge’s order. That 
being so, the Registrar would not be warranted in treating 
a writ as expired by a sheriff’s certificate of its expiry be­
ing produced to him. Where, therefore, it is sought to 
have a certificate of title granted freed from an execution, 
that has been filed with the registrar, on the ground that
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•ludgun-nt. hag expired, if the ease is not covered by the said proviso 
Mcüüirr, J. to section 93, a Judge’s order must be obtained. Producing 

to the registrar evidence from which he might come to the 
conclusion that a writ had in fact expired, as for example, 
that it was in the sheriffs bands entirely unexecuted, and 
that two years had elapsed from its date without renewal, 
i< not I think, sufficient. The Act itself has furnished a 
means of satisfying the Registrar that it has expired-that 
is, a Judge’s order—and (except as to cases coming within 
the proviso to section 93) it is the only means, and he ought 
not to exercise his own judgment on the sufficiency of the

evidence ns to expiry.
In answering the second question in case No. 1, viz., 

“Would the above facts justify the Judge in making
In answ

" VV0111(1 111" nuv.c ’ ’ j---------
an order that the execution had expired ? there mus 
be taken into consideration the fact mentioned of de­
livery by the sheriff of a copy of the writ to the Re­
gistrar. Is that a seizure or part execution of the writ. 
By the Ordinance a writ unless executed must be renewed 
Within two years from its date. If it has been executed it 
does not require renewal. For example, if the sheriff e- 
fore the expiration of two years from the date of a writ has 
I,to execute it by seizure, advertising the land for sale, 
etc he could sell after the two years without the writ being

It becomes material, then, to consider whether the de-

”'V 1 " i. 93, Unit Titles Act, is such an act 
as would justify the sheriff in selling after two 

! the date of the writ, it not being renewed. The 
- -• ----j of execution to the registrar

,„i ~„y intention of seizing the land, but
compliance with the Land Titles Act. I cannot 

" _j, »= a seizure or an inception of execu-
and especially is this clear since the Land 

of 1894, because under that Act the sheriff is not 
ppecify the lands intended to be bound, as was 

under The Real Property Act. If the delivery of

livery
tion pursuant to s. 
of seizure as >
years from t.--------
sheriff in delivering a copy 
does so, not with any 
simply in < 
consider such an act as a se 
tion of the writ,
Titles Act c. --- 
required to sped 
the case 1*».——-
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a copy of the writ to the Registrar were deemed an incep­
tion of execution of the writ, further evidence would be re­
quired, v.g., to show that the seizure had been abandoned 
or terminated, but if it is not a seizure by the sheriff, then, 
I think, on the facts set forth the execution in No. 1 had 
expired, and the Judge would be justified in making an order 
to that effect.

The four questions in Case No. 1 will, therefore, be an­
swered as follows : to the first “ No ” ; to the second and 
third “ Yes,” and to the last “ No, because not retroactive, 
and the writ already expired before the passing of c. 21, 1900.

As to Case No. 2, the answers to all the questions ex­
cept the second will ho in the negative, and to the second, 
“ Judge could not make such order.”

As to Cases Nos. 3 and 4, the answers will also be in 
the negative.

Reporter :
Ford Jones. Advocate, Regina.

THE QUEEN v. McLEOD.
Conviction—Appeal—Liquor License Ordinance—Application by Attorney- 

Uiiural to ixpeditc hcariny—“ Court to which such appeal is made ” 
—Imprisonment for offence of another person—Prior conviction.

Notice having been given of an appeal from a conviction for an in­
fraction of the Liquor License Ordinance, (a consequence of which 
conviction was a forfeiture of the license of the person convicted), 
to “ the presiding Judge sitting without a jury at the sittings of 
the Supreme Court for the Judicial District of Western Assini- 
boia, to be holden at the town of Regina on Tuesday, the 25th day 
of March, 11102,” the Attorney-General applied to a Judge under 
Ordinance 11101, c. 33 (amending the Liquor License Ordinance), 
s. 21, s.-s. 3, to expedite the hearing.

Held, that the appeal was to the Supreme Court for the Judicial Dis­
trict named, generally, and not merely to a Court coming into 
existence only on the day mentioned, and that a Judge hati juris­
diction to hear the application:

Held, on the hearing of the appeal, that sec. 04, s.-s. 5, of the Liquor 
License Ordinance was intro vires, although the effect might be to 
inflict imprisonment (on non-payment of fine) upon a person who 
had not personally violated' the Ordinance:

Judgment. 
McGuire, J.
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Statement.

[voi.

Held, nlso, following Reg. v. Black,1 tbnt forfeiture of license results 
ureter st c. 811 from n second or any subsequent offence against sec. 
04. notwithstanding the convictions occurred in different licensing 
years.

[ItlCHARDSOX, J., January 101», mi ]
The appellant was, on 5th December, 1901, convicted 

before a justice of the peace of having, on 17th November, 
in the Windsor Hotel at Regina, being a place where liquor 
may be sold, unlawfully sold liquor during the time pro­
hibited by the Liquor License Ordinance for the sale of the 
same, without any requisition for medicinal purposes being 
produced by the vendee; and it appearing to the justice of 
the peace that the appellant was previously, on 24th Oc­
tober, 1900, convicted before a justice of the peace of hav­
ing, on 14th October, 1900, unlawfully sold liquor in said 
premises contrary to the provisions of the Liquor License 
Ordinance, and it also appearing that on 25th April, 1901, 
said appel'ant was again duly convicted before a justice of 
the peace of having in said premises unlawfully sold liquor 
contrary to the provisions of the Liquor License Ordinance; 
said first named justice of the peace did adjudge the offence 
of said appellant so firstly mentioned to be her third offence 
against said Ordinance, and adjudged her to pay a fine of 
$175, with absolute forfeiture of license, and if the fine was 
not paid forthwith to five months imprisonment.

On 7th December, 1901, appellant gave notice of in­
tention to prosecute an appeal “ before the presiding Judge 
sitting without a jury at the sittings of the Supreme Court 
for the Jud'cial District of Western Assiniboia to be holden 
at the Town of Regina on Tuesday, the 25th day of March, 
1902," and duly made and deposited the affidavit required 
by Ordinance 1900, c. 32, s. 22, and Ordinance 1901, c. 33, 
s. 21.

On December 31st an application was made to Richard­
son, J., on behalf of the Attorney-General under Ordin­
ance 1901, c. 33, s. 21, on notice to appellant to expedite 
the hearing, and after argument by counsel, the learned
Judge fixed January 4th, 1902.

*43 U. C. Q. B. 180.
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T. C. Johnstone, for appellant, objected that aa the notice Argument, 
of appeal to “the presiding Judge, etc.,” complied with sec­
tions 879 and 880 of the Criminal Code, the motion could be 
made only to the same Court, which did not come into exist­
ence until the day named, and therefore the learned Judge 
had, until then, no jurisdiction.

Horace Harrey, Deputy-Attorney-General, for respon­
dent, and the Attorney-General, contended that the appeal lay 
to the Supreme Court for the Judicial District named, gen­
erally, and the sittings mentioned in the notice of appeal 
merely did not constitute a Court within the meaning of those 
sections. To hold otherwise would be to virtually remove 
s.-s. 3 of s. 81, c. 33 of 1901, from the Ordinances.

At the hearing, the appellant produced the notice of 
appeal, recognizance, and her affidavit, which asserted “ that 
I did not, nor did my agent, servant or employee, or any 
other person with my knowledge or consent, on the seven­
teenth day of November, 1901, or at any other time on the 
premises known ns the Windsor Hotel, being a place where 
liquor may he sold, sell liquor during the time prohibited 
by the Liquor License Ordinance for the sale of the same, 
without any requisition for medicinal purposes as required 
by the said Ordinance being produced.” It was admitted 
on behalf of appellant that the wrongful sale was made, 
as alleged in the conviction, by the servant or employee of 
the appellant, and the prior convictions were not disputed.
For the respondent, the truth of the matters set out in ap­
pellant’s affidavit was admitted.

For the appellant it was urged that the conviction 
was had, because, upon failure to pay the fine im­
posed, appellant was liable to imprisonment, although 
upon the facts as admitted, she had committed no of­
fence. This was an unwarrantable interference with the 
liberty of the subject and ultra vires of the Legislative As­
sembly. He also contended that prior convictions, in order 
to support forfeiture of license, must be had under the 
same license as the subsequent offence, otherwise there could
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Argument. be no limitation. It could not be the intention that of- 
fenees committed an indefinite number of years ago should 
be brought up against a licensee.

For the respondent it was submitted that there was 
no undue interference with the liberty of the subject. 
By force of the Ordinance, the offence of the servant be­
came the offence of the employer, and a licensee knew, 
when obtaining his license, the conditions under which it 
was granted. As to prior convictions he referred to Reg. 
v. Black.1

[January 10th, 7902.]

Bichardson, J.—On the application to expedite the 
hearing, Mr. Johnstone, for appellant, urged that inasmuch 
ns the notice of appeal complied with the requirements of 
sections 879 and 880 of the Criminal Code, I attained no 
jurisdiction to hear and determine the matter at any earlier 
date than that named in the notice, which would be at a 
regularly constituted sittings of the Court, and that the 
power given by s.-s. 3, s. 81, c. 33 of 1901, could only be 
exercised at the time named in the notice.

After hearing Mr. Haney, Deputy Attorney-General, 
in reply to this objection to jurisdiction, I overruled it. 
By referring to s.-s. 3, e. 21, c. 33 of 1901, it will be observed 
that the power given the Judge on the application of the 
Attorney-General to expedite the hearing of appeals is deal­
ing with procedure, which was held in Camnagh v. Me- 
Jlmoyle, decided en banc in December term, 1901, to be 
within the powers of the Legislative Assembly, such power 
not being inconsistent, in mv opinion, with section 879, 
C. C. conferring the right of appeal from summary con­
victions.

The hearing of the appeal was then proceeded with. 
For the appellant, it was contended that as, by the convic­
tion, imprisonment on non-payment of the fine was im­
posed upon appellant, she not having personally violated
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the law, as was admitted by respondent, the conviction was Judgment, 
bad. Riolinldeun,.!,

But as by s. 64, s.-s. 5 of the Ordinance, “ any contra­
vention of the provisions of this section by a servant, agent, 
cr employee of a licensee ” (the appellant being a licensee, 
and the offence in question being one created by that sec­
tion) “shall be presumed to be the act of such licensee,” 
and this presumption not having been by any proof rebutted, 
the objection, in my judgment, is not sustainable, the of­
fence being by the Ordinance her own.

For the respondent it was then established that the ap­
pellant was previously convicted of offences under section 
61 on two separate occasions, namely, 14th October, 1900, 
and 25th April, 1901, consequent upon proof of which be­
fore the convicting justice, that functionary declared ap­
pellant’s license absolutely forfeited. This is provided for 
by section 82, which enacts that “ violation of any of the 
provisions of section 04 hereof shall be an offence for which 
the person violating shall be liable on summary conviction ”
. . . “ for the second or any subsequent offence to a 
penalty of” from |100 to $200, with absolute forfeiture of 
license, and in default of payment forthwith to from 4 to 
C months imprisonment.

It was contended on behalf of the appellant that as the 
license under which she became licensee did not exist when 
such prior convictions were made, it could not be affected 
thereby, as, by the proper construction of section 82, the 
offences there referred to mean offences committed during 
the currency of living licenses.

Now, it is to be noticed that in this section 82 the words 
used are "the person violating,” not the “licensee violat­
ing,” or “the person holding the license violating,” which 
if used, might perhaps reasonably be taken to limit the 
section, as contended for on behalf of the appellant. I con­
ceive that thé proper construction of section 82 is that applied 
by the Court of Queen’s Bench of Ontario in Rtg. v. Black' to 
like words in an Ontario Act regulating liquor licenses, viz..
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Judgment, that offences under section 82 are not simply offences 
Richard hud. J. against the license issued for a particular year, but of­

fences against section 64 and the social order which that 
section of the Ordinance is intended to enforce . . . 
“and unequivocally indicates the intention by the Legisla­
ture to punish the offences under section 82 as offences 
against public order ”... “ whether the several of­
fences were committed on several days in the same year, or 
cn different days in different years. The offences are still 
against social order and still against law.” See also Ex 
parte Sheritt,! lieg. v. Tine.3 In my judgment the present 
appeal must be dismissed, and the conviction affirmed with 
costs.

Reporter:
C. H. Bell, Advocate, Regina.

HOLNESS v. NIEBERGALL.
I—

Jnnttcc of the Peace—Potter» of—Hatter and terrant—Complaint for non- 
payment of tcayts—No rate of wages fixed.

When n servant is employed by a master without any agreement 
having been made either before entering upon his empkxyment 
or during the course of it as to the rate of wages to be paid to 
him, a Justice of the Pence has power under the Ordinance re­
specting Master and Servant (C. O. 1898, c. 50, s. 3) to fix the rate 
of wages to be paid to the servant.

Upon appeal the rate of wages fixed by the Magistrate was varied.
[McGuire, J., February ltth, 1902.J

Holncss, under the provisions of section 3 of Consoli­
dated Ordinances, c. 50, the Masters and Servants Ordinance, 
lodged with a Justice a complaint against Niebergall for 
non-payment of wages. On the hearing the evidence showed 
that at the time when Niebergall engaged Holness to work 
for him nothing was said as to the remuneration Holness 
was to receive, neither was any rate of wages agreed upon

■L. R. 5 Q. B. 174. '44 It. J. M. 0. 6 
L. T. 842; 23 W. R. 649; 13 Cox C. C. 43.

; L. R. 10 Q. B. 196; 31
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during the continuance ot tile employment. It was ob- Statement, 
jeeted by counsel for Niebergall that the Justice had under 
the Ordinance no jurisdiction to fix a rate of wages. The 
Justice, however, held that it was within his powers, and an 
order was made for payment of wages computed at the rate 
of $1.25 per day, and costs. From this decision Niebergall 
appealed under the provisions of s. 879 of the Criminal Code.

P. J. Nolan, for Niebergall, referred to Brown v. Craft.1

II. W. II. Knott, for Holness:—A statute should be con­
strued so as to suppress the mischief and advance the 
remedy: Heydon’s Case,2 Maxwell on Statutes, p. 95. A 
construction which facilitates the evasion of the statute is to 
te avoided, Maxwell on Statutes, 272. The Imperial Sta­
tute, 5 Geo. IV. c. 96, s. 2, was also cited.

[February 11th, 1902.]

McGuire, J., overruled the objection, and made an 
cider for wages to be paid by Niebergall to Holness at the 
rate of $1.50 per day with costs.

Reporter :
Chas. A. Stuart, Advocate, Calgary.

'«mon 4 Terr. L. R. 401. '(1584 ) 3 Rep. 70.
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FR1EL v. ST1XT0N.
Practice—Jury—Counterclaim.

Stutenumt.

When- the claim ia such that it cannot by reason of It. 17U of the 
Judicature Ordinance (C. O 181)8, c. 21), be tried by a jury, and 
there ia a counterclaim which, if the defendant hail sued in a 
separate action, he would have been entitled to have tried by a 
jury:

If the counterclaim ariaca out of the same transactions ns the claim, 
they must be I roil together; and In that event the defendant, hav­
ing accepted the forum chosen by plaintiff, a jury cannot be al­
lowed,

[Richardson, J., March 61», mi.

The plaintiff, a miller, brought Ilia action to recover 
a ilebt of 1180.78, alleged to be due him from the defendant, 
a cattle dealer, for goods sold and delivered, etc.

The defendant, besides denying the sale and delivery, al­
leged that out of 16 tons of chopped stuff supplied by the 
plaintiff, 11 tons were of a class which the plaintiff was by 
law prohibited from selling. He further alleged, alterna­
tively, that the goods charged for were delivered under a 
contract for delivery of 200 tons, and because only 131 tons
were delivered he was not liable.

The defendant then set up, by way of counter-claim, 
this contract and its breach by the plaintiff, alleging that 
he had sustained damages by reason thereof. He further 
alleged that plaintiff accepted 618 bushels of wheat for 
storage in his elevator at the usual rate, and that conse­
quent upon gross negligence in handling and storing the 
same, the grain became heated and injured in value, to 
plaintiff’s damage; and he claimed $2,000 damages.

On the plaintiff's motion to set the case down for trial,
T. C. Johnstone, for defendant, contended that since the 

counterclaim was for more than $1,000, he was entitled to 
a jury to try the issue of fact thereon; that the claim and 
counterclaim were two séparai e and distinct actions, and
should therefore be separated in this case.
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Ford Jones, for the plaintiff, submitted that the claim Argummt 
and counterclaim should be tried together, and since the 
piaintilf’s claim did not exceed #1,000, no jury should be 
allowed.

[March 6lh, 1902.]

Richardson, J.—'On the application to set this cause 
down for trial, it was announced on the defendant’s behalf, 
that he desired a jury for the trial of the issues of fact raised 
in the action, under the provisions of Rule 170. (This Rule 
is confirmed by Dominion legislation, (10-61 Vic. c. 32.)
Some discussion and argument took place upon the proper 
construction of this Rule, and as to whether or not the 
counterclaim should be disposed of by a jury while the plain­
tiff’s action was triable by a Judge without a jury.

The authorities leading up to and including A won v.
Uobbett1 and Slumorc v. Campbell1 have settled the law 
to be “ that claim and counterclaim for all purposes, except 
execution, are two independent actions, and the counter­
claim for all purposes, for which justice requires it, is to 
be treated as an independent action.” i

In Neck v. Taylor * the practice seems admittedly settled, 
that where the counterclaim arises out of the same matter, 
transaction or contract on which the plaintiff’s claim is 
founded, although in form a counterclaim, it forms really 
a defence to the plaintiff’s action. See also Smith v. Har­
grove.* Daniel, 619, 677. There should be but one trial, 
or rather the counterclaim should be tried vith the original 
action, unless under exceptional circumstances. See Thomp­
son v. Woodfine.*

In this case the counterclaim evidently arises out of the 
same transactions on which the plaintiff’s claim is founded 
and the claim and counterclaim should be tried at the same

■CO L. T. 912; 37 W. R. 329 ; 22 Q. B. D. 648; 58 L. J. Q. B.
219. HU L. J. Q. B. 483; 06 L. T. 218; (1892) 1 Q. B. 317; 40 W.
It. 101. -62 L. J. Q. B. 514; 4 R. 344; (1893) 1 Q. B. 560 ; 68 L.
T. 399 ; 41 W. U. 480. *10 Q. B. D. 183; 34 W. R. 294. *26 W.
R. 078 ; 47 L. J. Ch. 832; 38 L. T. 753.
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Judgment, time, following flic course laid down by Mr. Justice Fry in 
Kieiutnlitun.j. Thompson v. Ilood/tuv.a

Having arrived at the conclusion that no exceptional 
circumstances appear in this case for deviation from the 
general rule I have adverted to, provided for by English 0. 
36, Rule 8, the question, novel to me, has arisen:—By what 
forum, judge, or judge and jury is the action to be tried?

Our Rule 170 thus enacts:—
“ On the application to set a cause down for trial . . . 

in the action (i.e., the plaintiff's action) be for debt (as in 
this ease) . . . wherein the amount claimed . . . 
(by the plaintiff) ... to be recovered exceeds $1,000 

. . . and cither party signify his desire to have the 
issues in fact therein tried by a judge with a jury . . . 
the same shall be tried by a jury.”

Here the plaintiff on commencing his action selected 
at; of right his forum ; lie claimed to recover a debt alleged 
to be due him from the defendant less than $1,000. The 
defendant, by pleading in the action, accepted, I conceive, 
such forum, and, however desirous 1 may be to be relieved 
from responsibility in settling disputes between litigants 
where such can properly be donc, 1 feel that in this case 
there is no alternative but to decline defendant’s request for 
a jury. The order applied for is to be made for setting 
down the cause for trial at the next sittings in Regina with­
out a jury.

Reporter :
C. H. Bell, Advocate, Regina.
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FORFAR v. SAGE: Ex parte WILKINS.
Sale of land—Agreement—Time of essence—Notice—Rescission—Forfeiture 

of payments, dr.—Receiver—Accountability fur rents—Laches—Specific 
performance—Costs.

Semble, that the acceptance by a vendor of a payment on account of 
a past due instalment of purchase money is a waiver of his right 
to take advantage of a provision in the agreement of sale tunning 
time of the essence thereof; but, if there be a subsequent default 
in payment of a subsequent instalment, that, being a new breach, 
gives the vendor a right to insist on that provision.

Held—(i/. That a vendor, if he gives to the purchaser a notice limit­
ing a reasonable time within which to complete an agreement to 
purchase, and informing him that after the lapse of the time 
limited the agreement will be treated ns at an end, and if he does 
no act subsequently to waive the effect of the notice, thereby 
legally rescinds the agreement, and the purchaser is not entitled to 
specific performance. 0

2. That mere delay in enforcing his rights, consequent upon such 
a rescission, doi s not disentitle the vendor to a declaratory order 
that the agreement is rescinded'.

3. That in such a case payments on account of purchase money are 
forfeited to the vendor if there be a provision to that effect in 
the agreement, and, stmble, even without such a provision.

•1. That where, after such an agreement, the property in question 
passed into the hands of a receiver appointed by the Court, and 
he, ns well ns the purchaser, was given a notice in the terms 
above mentioned, the receiver was accountable to the vendor for 
the rents received subsequent to the date on which the notice ter­
minated the agreement.

The receiver, on the grounds of his being an officer of the Court, 
and of the delay of the vendor in taking steps to enforce his 
rights, was not ordered to pay the costs of the application in 
which the above questions were raised.

[McGuire, J., May 5th, I90t.

The plaintiff and defendant being then in partnership 
entered into an agreement in writing, dated April 2nd, 1900, 
with one Wilkins for the purchase of certain lots. The 
agreement provided that $75 should be paid in cash, $100 
on the 14th April, 1900, and the balance, $175, on the 
30th day of April, 1900, and expressly provided that if de­
fault should be made by the purchaser in the payment of 
any or all of these sums as they became due the agreement 
should become immediately void and of no effect, and any 
moneys paid under it should be forfeited, and become the 
vendor’s absolutely. The purchaser went into possession 
immediately, and $55 was paid on April 2nd, $20 on April

Statement.
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4th, anil #40 on April 23rd, 1900. No more was ever paid. 
On the 5til August a receiver was appointed to take pos­
session of the assets of the firm, and he continued in pos­
session and collected the rents. Nothing further was done 
until February 27th, 1901, when Wilkins served the plaintiff 
and the defendant and the receiver with a notice that unless 
the balance of the purchase money with interest were paid 
on or before April 5th, 1901, “the said agreement shall 
then be and it is hereby expressly declared to be void and 
at an end and absolutely determined,” and I hat in default he 
would claim possession and retain payments already made. 
Nothing further was said or done by any of the parties until 
March, 1902, when the receiver, who had continued in pos­
session and in receipt of the rents and profits with the full 
knowledge of Wilkins, obtained an order for sale of the 
partnership interest in the property.

Wilkins made an application for an order to restrain the 
sale and declare the agreement rescinded, and to declare that 
he was entitled to retain the payments made and to an ac­
count of the rents and profits after April, 1901.

James Muir, K.C., for Wilkins, the vendor, referred to 
Henson v. Smith,' Howe v. Smith,’ Jackson v. Scott,' Ham- 
blyn v. Ley.'

Chas. A. Stuart, for the plaintiff and the receiver, re­
ferred to Mills v. Hayward,' Hunter v. Daniel,' Webb v. 
Hughes,1 O’Keefe v. Taylor.'

[May 5th, 1902.]

McGuire, J.—In this matter a summons was granted by 
Mr. Justice Scott on 24th March, 1902, on the application 
of Francis Edward Wilkins, calling on all parties concerned 
to attend in Chambers upon the application of said Wilkins 
for an order that the order for sale of Lot 10 in Block No. 
10, Plan H., in the town of Red Deer, dated the 5th day

'0 Bcnvrn 502: 15 L. J. (N.S.) Ch. 218. ’53 L. J. Oh. 1055; 27 
Ch. D. 89; 50 L. T. 573 ; 32 W. It. 802. '1 Ont. L. B. 488. *3 
Swans. 301. Mi Ch. D. 190. *4 Hare 4.31; 14 L. J. Ch. 19' ; 9 J„r. 
520. '36 L. J. Ch. 006; L.R. 10 Eq. 281; 18 W. R. 74». *2 Or. Ch.
It. 103.
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of March, 1902, made by Mr. Justice Scott, and the pro­
ceedings thereunder, lie set aside, and that an inquiry be 
made whether the said Wilkins or the said plaintiff and de­
fendant or either of them, has or have any or what interest 
in the said land taken possession of by Arthur B. Nash, the 
receiver appointed in this action, or for such further or 
other enquiry or order or relief, as to the Judge before 
whom said application should be made might seem meet, 
and in the meantime, and until further order directing 
the sale of said land to stand adjourned.

The matter was argued before me on the 16th day of 
April, 1902, Mr. Muir appearing as counsel for said Wil­
kins, Mr. Stuart for the plaintiff and receiver, and no one 
for the defendant. Mr. Muir read the affidavit of said Wil­
kins, filed on the application for the summons, and affidavit 
of Mr. Muir himself, and the exhibits to both these affi­
davits.

From these it appears that by an agreement in writing 
signed by Wilkins only, and dated April 2, 1900, he agreed 
to convey to Lewis M. Sage and E. Forfar all his interest in 
said lot “ for the considerations and upon the fulfilment 
of the conditions hereunder specified, namely :

1. The payment to me in cash by the said Lewis M. Sage 
and E. Forfar of the sum of ($75) seventy-five dollars, and

2. The further payment to me by them of the sum of 
(100) one hundred dollars of lawful money of Canada upon 
the fourteenth day of April, A.D. 1900, and

3. The further payment to me by them of the sum of 
($175) one hundred and seventy-five dollars . . . upon 
the 30th day of April, 1900. And it is expressly reserved 
and provided that should default be made by the said Lewis 
M. Sage and E. Forfar in the payment to me of any or all 
of these sums as they shall become due then this agreement 
becomes immediately void and of no effect, and any moneys 
which may have been paid to me shall he forfeited by them 
and shall become mine absolutely. (Sd.) Francis Wilkins.”

17

Judgment. 

McGuire, J.

T.L.R.—VOL.V.
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Judgment. 

McGuire, J.
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The following payments were made: $55 on April 2nd, 
1900, and $20 on 4th April, and on 23rd April, $10, in all 
$115. Neither the balance of the second instalment nor any 
part of the third instalment was ever paid. The purchasers 
were in possession of the property until the appointment of 
the receiver.

Nothing was done by either the vendor or purchaser to­
wards enforcing or further carrying out the contract until 
about February 27th, 1901, shortly after the trial of this 
action on February 20th, 1901, when, having heard, as he 
says, that the receiver was treating the agreement of sale as 
still binding, Wilkins served the plaintiff and defendant and 
receiver each with a notice that without prejudice to or 
in any way waiving his rights under the agreement, he per­
emptorily gave them notice that unless the balance of the 
purchase money with interest thereon, as provided by said 
agreement, was paid on or before April 5, 1901, “ the said 
agreement shall then be and it is hereby expressly declared 
to be void and at an end and absolutely determined,” and 
further, Hint on default he claimed and would take posses­
sion of the property, and would retain all moneys paid on 
account as forfeited.

No attention was paid to this notice and no moneys were 
paid on the date named, or at any time since, nor were there 
any negotiations or correspondence. Matters remained in 
this way until Wilkins, in March of this year, learning that 
the receiver had procured on order from Mr. Justice Scott, 
directing him, among other things, to sell the property in 
question, served the receiver with a notice that he, Wilkins, 
claimed to be the owner of the property, and that Sage and 
Forfar had no estate or interest therein as the agreement 
for sale had been forfeited and rescinded, and that he, Wil­
kins, would refuse to acknowledge any sale by the receiver, 
or to transfer to any purchaser thereof. This was served 
on the receiver on March 11th, 1902, and as the receiver 
had advertised the sale for March 26th Wilkins applied for 
the present summons restraining the sale, etc.

Wilkins claims that time was of the essence of the agree­
ment of sale originally, and that he was entitled to treat it
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as rescinded, at any rate, will'll default made in the pay- Judgment, 
ment of $175 on 30th April, 1900. There is no doubt, I McUuire, J. 
think, by the wording of the agreement time was of its 
essence, but advantage was not taken of the default in pay­
ment of the instalment of $100 due April 14th, for the re­
ceipt of $40, part thereof, on 23rd April, was an admission 
that the agreement was considered by Wilkins as still in 
force, and it might fairly be inferred that, by acceptance of 
a part of the instalment time was tacitly given for payment 
of the balance of that instalment. The default in payment 
of the third instalment was a new breach, which gave a new 
right to Wilkins to treat the agreement as being abandoned 
by the purchasers. I do not find any evidence to shew, how­
ever, that either party actually intended to treat the agree­
ment as at an end on and after April 30th. Then came 
the notice of March 2nd, 1901, which, while without pre­
judice to existing rights, fixed April 5th, 1901, as the 
date when the contract must be completed, and the wording 
i f that notice is very peremptory and distinct that on de­
fault the agreement would then be void. Default was made, 
and it seems to me that Wilkins was justified in treating 
this default as an abandonment by the purchasers of the 
contract. Bowen, L.J., in Howe v. Smith,1 said: “Though 
I ho purchaser may appear to be insisting on his contract, in 
reality he has so conducted himself under it as to have re­
fused. and given the other side the right to say he has re­
fused, performance.” It is urged for the purchasers that 
Wilkins should have acted promptly and taken proceedings 
to enforce his rights, e.g., by an application to the Court for 
an order requiring the receiver to deliver up possession of 
the property, and that not having done so, and by tacitly 
acquiescing in the receiver treating the agreement as t till 
in force and his possession of the property as rightful, and 
tacitly allowing the receiver to lease the property, he h ereby 
waived his right to rescind or to treat the sale as abandoned.
I can find no authority to sustain this view—the sections of 
Fry on Specific Performance and cases referred to by Mr.
Stuart do not, I think, bear the construction he would place 
on them. In Hunter v. Daniel,* the Vice-Chancellor does
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.liidgmpnt. 6av “ But that right should have been asserted the moment 
Mctliiire, J. tile breach occurred,” but lie explains what ho means by 

what follows. “ The defendants,” he says, “ were not at 
liberty to treat the agreement as still subsisting and to take 
the benefit of it ut the expense of the plaintiff if they meant 
to insist that it was at an end. . . . The defendants 
had no right to accept the money but upon the principle 
that the agreement was still subsisting.” And it was pointed 
out that accepting payment is as much a waiver of such an 
agreement as subsequent acceptance of rent is a waiver of 
a forfeiture of a lease. If Wilkins were relying on the de­
fault in payment of tho second instalment of $100, I think 
the language just cited from llimlrr v. Daniel’ would be 
authority for saying that subsequent acceptance of $40 was 
a waiver of that default. But whatever inferences may be 
drawn as to an intention not to insist on this default in 
payment of the third instalment, what evidence is there of 
waiver of the default in complying with the notice of March 
2, 1901? Merely that legal proceedings were not imme­
diately taken to enforce Wilkins’ rights—no payments were 
offered or accepted thereafter. No negotiations or corre­
spondence took place from which the purchasers might have 
been led to think Wilkins was still treating the agreement 
as subsisting. Wilkins was not “ taking the benefit of it (the 
agreement) at the expense of the purchasers,” as was said 
in IItinier v. Daniel," for the delay was no advantage to Wil­
kins nor detriment to the purchasers, but rather to their 
advantage, as they were enjoying the possession and in re­
ceipt of the rents. In O’Keefe v. Taylor,• cited by Mr. 
Stuart, it is said “ that the right to object to delay as a 
ground for resisting specific performance may lie waived by 
the conduct of the parties in treating the contract as sub­
sisting,” but the cases there relied on shew what such “ con­
duct” must consist of. In King v. Wilson8 there were 
subsequent negotiations “ considering whether a satisfactory 
indemnity could not be had.” In Sonlltcomb v. Bishop of 
Exeter18 “negotiations had been continued, but under pro-
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lest, after the time fixed by such notice for the completion ludgaunt. 
of the contract.” In the case in which these were cited McGuire, J. 
(O’Keefe v. Taylor*), the plaintiff was a purchaser in pos­
session for three years, making improvements of consider­
able value, “more than three times the contract price of 
the land.” Defendant knew of this, but without having pre­
viously adopted any step for the purpose of determining the 
contract, at the end of three years re-sold. “ It would 
have been competent to defendant,” says the Chancellor,
“ to have required the plaintiff at any moment after default 
to have fulfilled his agreement within a reasonable time,” as 
Wilkins did in this case. Moreover, in O'Keefe v. Taylor8 
the defendant “ repeatedly requested plaintiff to complete 
his engagement,” which, as the learned Judge says, was evi­
dence against the vendor, as showing that hi' was recogniz­
ing the existence of the agreement. In that case, too, time 
was not originally of the essence of the agreement. In 
Webb v. Hughes 1 there was a provision for payment of inter­
est in ease of non-completion on day named, which has been 
considered evidence that the parties did not intend time to 
he of the essence. It was laid down in that case that where 
time was of the essence of the contract, if the person entitled 
to tho benefit of such a stipulation did not make his stand 
upon the day specified, “ but continued to negotiate after that 
date, he thereby waived his right to insist upon the stipu­
lation.”

I find no case in which mere delay in enforcing his 
rights, even where the purchaser is in possession, was re­
garded as fatal to the vendor’s right to treat the contract 
as abandoned. On the contrary, I find cases where delay 
was not so regarded. In Benson v. Lamb 1 the purchaser 
gave a ten days’ notice to complete the contract, or he would 
treat it as at an end. The vendor did not comply. The 
ten days expired on December 4th. Nothing was done by 
either side till the following March, when the conveyance 
was perfected and the purchaser was asked to complete but 
refused. Vendor brought a suit for spcific performance, 
but it was held that the purchaser had properly given the
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Judgment, notice requiring completion within the time named, “and 
McGuire, J. the time having expired the contract is at an end.” In 

Howe v. Smith2 a notice extending time for completion for 
one month was given. The month expired on July 20, yet 
nothing was done by the vendor to enforce his rights or to 
declare that he treated the sale as at an end until January 
31, when he re-sold. There was a delay of over six months. 
In Gibbous v. Cozens11 the notice making time of the essence 
expired in May, but nothing was done by the vendor. The 
purchaser in August began suit to recover payments made. 
In this case the purchaser was in possession.

From the foregoing cases it seems to me that, having 
given notice limiting a reasonable time within which to 
complete, and that in default the agreement would be treated 
as at an end, Wilkins was not bound to give any further 
notice after default (though he, in fact, did give a notice to 
that effect to the receiver), and that mere delay to enforce 
his right to possession in the absence of any negotiations or 
other conduct shewing that he did not treat the agreement 
as abandoned, was not a waiver. As said in Benson v. 
Lamb,1 “ the time having expired tin* contract was at an end.”

If it is at an end the purchasers arc not entitled to spe­
cific performance. The delays and defaults in compliance 
with the agreement debar them from claiming to have the 
contract enforced. It must not be overlooked, that the 
written agreement was not signed by the purchasers, and 
the vendor was the only one bound by it, and as laid down 
by Fry on Specific Performance, “ any delay in the party in 
whose favour the contract is binding is looked at with espe­
cial strictness.” The purchasers have not shewn themselves 
ready to carry out the agreement ; not even now arc they or 
the receiver (as he admits) able to pay. As said by Lori 
Justice Cotton in IIout v. Smith * specific performance is 
given only “to those who arc ready and prompt.” It was 
Hi'd in that case: “He was not ready with the money in

«2» Ont. R. 350.
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order to purchase the estate, and at the time when the action Judgment, 
v.ae commerced if the vendor had said ‘Where ia your McGuire,.1. 
money ? Produce it, and then I will make the conveyance,’ 
he would not have been able to produce the money.” The 
same state of facte exist here.

As to the payments made on account, I think the vendor 
is clearly entitled to retain these. Howe v. Smith‘ is au­
thority for this. In that case the agreement contained no 
clause as to what was to be done with the deposit in case 
the contract was not performed, yet it was held the pur­
chaser could not recover back what he had paid. In the 
present case the agreement distinctly provided that in case 
of default any payments already made should be forfeited 
and become Wilkins’. The same is laid down in Jackson v.
Scott,1 Gibbons v. Cozens,“ and Frazer v. Ryan.'2

The only remaining question is as to the rents collected 
by the receiver. As I hold that the sale was at an end 
after the 5th of April, 1901, I think the receiver should 
account to Wilkins for the rents received by him after that 
date and still in his hands, and if the amount cannot be 
agreed on there should be a reference to the Clerk to ascer­
tain the amount of such rents.

The order of Mr. Justice Scott should be set aside, so 
far as it directs the receiver to sell the land in question.
Being an officer of the Court, I do not think he should be 
ordered to nay the costs of this summons, and, moreover, 
the delay of Wilkins in asserting his rights is, I think, a 
further reason for not ordering costs.

Reporter :
C. A. Stuart, Advocate, Calgary.
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WRIGHT v. SHATTUCK.
Sal» of pood»- Paining of pruperty in the poods thereunder— Right of 

party to traire the performance of a stipulation in his favour.

Wright v. Slmttuck, 4 Terr. L. R. 455, Rouleau, J., 1901, affirmed.
Opinion evidence discussed.

[Court en bane, June Jfth, 1001.

The defendant appealed by special leave from the judg­
ment of Rouleau, J., reported 4 Terr. L. R. 455. The ap­
peal was heard March 5th and 6th, 1901.

P. McCarthy, K.C., and J. Muir, K.C., for appellant:— 
The property in the animal never passed to the plaintiff. 
Tin* contract was a conditional one. and neither of the two 
conditions therein contained was ever fulfilled. Conse­
quently the contract never became executed so as to pass the 
property: Shepherd v. Harrison,x Seath v. Moore,2 Ogg v. 
Shuler.8 Even if the non-fulfilmeni ui the conditions was 
due to the default of the defendant, the plaintiff’s only 
remedy would be an action for damages : Ileilbutt v. Hick­
son* Hanson v. Meyer.2 The defendant was justified in not 
withdrawing the charge laid before the association by the 
plaintiff’s conduct : McKay v. Dick.2 A demand by the 
plaintiff was necessary before a right of action for detinue 
could accrue to him : Burroughes v. Bayne,1 Bain v. Mc­
Donald,6 Stephens v. Cousins,° Sevcrin v. Keppell,10 Jones v. 
Dowle,11 Wilkinson v. Verity,12 Sparkman v. Foster,12 Miller 
v. Dell,14 In re Tidd,15 Pelerkin v. McFarlane.14

‘(1871) 5 II. L. 110: 40 I. J.. Q. R. 148; 24 L. T. 857; 20 W. R. 1. 
*il880) 11 App. Cas. 350; 55 L. J., I\ C. 54; 54 L. T. 090 ; 5 Asp. 
M. C. 580. '(1875) L. It., 10 C. P. 1.59. *(1872) L. R. 7 C. P. 438;
41 L. J.. C. P. 228; 27 L. T. 330; 20 W. R. 1035. *(18u5> G East,
014; 2 Smith. 070; 8 R. R. 572. *(1881) 0 Anp.Cas. 251; 214 W.
R. 541. ’(1800) 5 II. & X. 200; 29 L. J., Ex. 185: 2 L. T. 10. 
'(18721 32 V. C. O .11. 190. *<18.58» 10 V. C. Q. B. 329. ,0(1803) 
4 Esp. 150. “(1841) 9 M. & W. 19; 1 D. (N.S.) 391; 11 L. J., Ex.
52.'*(1871) L. R. 6. C. P. 200: 40 L. J.. C. P. 141: 24 L. T. 32; 19 
W. R. 004. ”(1883) 11 Q. B. I». 99 : 52 L. J.. Q. R. 418; 48 L. T.
070; 31 W. It. 548 ; 47 J. P. 4.V,.'*(1890) 00 L. J., Q. B. 404; (1891) 
1 Q. B. 408 ; 03 L. T. 093 ; 39 W. R. 342. “ (1893) 02 L. J., Ch.
915; (1893) 3 Ch. 154; 3 It. (457; <59 L. T. 255 ; 42 W. R. 25. 

"(1884) 9 O. A. It. 439.
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II. B. Benntlt, for respondent:—The condition in the Argument, 
agreement as to the withdrawal of the charge before the As­
sociation was in favour of the plaintiff. But for this con­
dition, upon tender of the money the animal became the 
property of the plaintiff. The plaintiff had a right to waive 
the performance of this condition as he did. It was the de­
fendant’s duty to withdraw the charge. Not having done 
so, he can not now avail himself of the condition: McKay v.
Dick," Pontifex v. Wilkinson,1T Stewart v. Rogerson,'‘ (Hies 
v. Giles,10 Hotham v. East India Co.,20 Thomas v. Freder­
icks,21 As to want of demand, the detention is admitted by 
the pleadings, the only issue raised being that as to the pro­
perty in the animal.

[June lilh, 1902.)

The judgment of the Court was delivered by
Wetmore, J.—This is an appeal from the judgment of 

Rouleau, J., in favour of the plaintiff. The material facts 
of the ease are as follows: The plaintiff Wright at one time 
owned a heifer named Irene, and the ownership in this 
animal subsequently became vested in the defendant. Be­
fore such ownership became vested in the defendant the 
plaintiff had caused her to be registered in the books of the 
Dominion Shorthorn Breeders’ Association in Ontario as 
a thoroughbred Shorthorn heifer, and it was sold to the 
defendant as such. After this, and on the 26th March,
1899, the defendant laid a charge before the association to 
ti e effect that this heifer was not a pure-bred Shorthorn, 
but was a grade heifer. Notice of such charge was given 
to the plaintiff, and he was also further notified that the 
committee of the association would meet on 5th April, I 
infer, for the purpose of dealing with such charge. On the 
2ïth March the plaintiff and the defendant came together, 
and agreed to settle their differences, whereupon the fol­
lowing agreement was drawn up and executed by the respec­
tive parties:

"(1845) 1 C. B. 75. '*(1871) L. B. 6 O. P. 424. “(1848) 0 Q. B
184; 15 L. J., Q. B. 387; 11 Jar. 83. “(1778) IT. It. 8.18; 1 Dang!.
272. ”(1847) 10 Q. B. 775 ; 18 L. J. t). B. 308 :11 Jar. 042.
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Judgment. 

Wvtmorv, J.
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“ Agreement mailc this twenty-seventh day of March in 
this year 1899 between Herbert Wright of the one part and 
William D. Shat tuck of the other part. Whereas disputes 
and differences have existed between the said parties with 
regard to a heifer known as Irene and sold by the said 
Wright as a thoroughbred heifer to the said Shattuck, and 
whereas the said parties have agreed to settle all their differ­
ences as follows:—

'■ 1. The contract for the sale of the said heifer is to be 
cancelled, and the said Wright is to repay to the said Shat- 
tuik the sum of $115.00, being the price of the said heifer, 
and $25.00 for expenses, making in all $140.00 to be paid by 
the said Wright to the said Shattuck.

“ 2. When the said sum of $140.00 is paid, the heifer 
and her calf are to be the property of Mr. Wright, to do with 
as he pleases.

“3. Mr. Shattuck agrees to withdraw the charges made 
by him to the Shorthorn Breeders’ Association in respect 
of the said heifer, and upon all proceedings being dropped by 
the said Association in connection with the matter, the foregoing 
part of this Agreement is to be carried out, and when so carried 
out, the parties mutually agree to release each other from any 
and all claims and demands in connection with the said 
transaction."

This agreement was type-written, down to and including 
the words “to be carried out” in the third clause. The 
remainder of that clause, which I have italicized, was written 
hv Mr. Guthrie, a practising solicitor in Ontario, who was 
acting for the plaintiff, and who testifies that this third 
clause was inserteil in the agreement in the interests of and 
for the protection of Wright. No objection was taken to 
the admissibility of this evidence, either before the trial 
Judge or on this appeal. The defendant signed a letter 
withdrawing the charge in question, and delivered it to a 
Mr. Goodfellow with directions to hold it until he, the de­
fendant, gave orders that it should be delivered to the Asso­
ciation or to Mr. Hobson (the Vice-President of the Associa­
tion). This letter never reached the association, and, as a
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matter of fact, ns the learned trial Judge has found, the Judgim-nt. 
defendant never withdrew the charge as he agreed to do in Wetmun-, .1. 
the agreement hereinbefore set forth ; but, on the contrary, 
he exhibited every disposition to press it. On the 5th April 
the plaintiff appeared before the committee of the associa­
tion, and produced evidence with a view of establishing that 
the heifer was a thoroughbred animal. The defendant also 
attended this meeting, and I10 testifies that after he heard 
the evidence produced by the plaintiff he wanted the case 
to go on, and ho stated that he would bring the heifer back 
to Ontario. The heifer at the time was in Alberta, in the 
North-West Territories. The agreement in question was 
executed in Ontario, and all the meetings of the association 
referred to were held there. The evidence docs not, in my 
opinion, establish that the association dropped all proceed­
ings in connection with the defendant’s charge. A good 
deal of evidence was adduced with a view of establishing 
that the association never, as a matter of fact, took any pro­
ceedings in the matter at all. This evidence entirely failed 
to establish that fact. The secretary of the association noti­
fied the ]>arty charged of the charge. Both parties interested 
were notified as to when and where the committee of the 
association would meet to deal with it. The committee met 
at such time anil place; the parties interested appeared before 
it. And the committee heard witnesses who were produced 
anl received testimony. If this was not taking proceed­
ings in the matter, I would very much like to be informed 
what would be necessary to constitute “ taking proceedings.”

A large amount of evidence was taken under the commis­
sion a- to what course the association would have taken if 
a withdrawal of the charge by the defendant had been 
lodged. In mv opinion, the whole of that testimony was for 
the purposes of this case “just so much trash." As a mat­
ter of fact, the association had never before dealt with a 
similar case. No established rule or usual course of prac­
tice, therefore, had been laid down by it, and the testimony 
of the several witnesses in this respect was consequently 
merely their own individual opinions upon a hypothetical
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.lndgim>nt. cage, which could not be allowed to influence this or any 
Wetuiora, J. other Court.

The plaintiff, after the agreement was executed, tendered 
to the defendant the $140.00 therein mentioned, which 
the defendant refused to accept. The learned trial 
Judge has found this fact, and it is entirely warranted 
by the evidence. I may add that I am satisfied, under the 
evidence, that this money was tendered to the defendant not 
only at the Wellington Hotel in Guelph between the making 
of the agreement and the 5th April, the day that the asso­
ciation committee met, but that it was also tendered to him 
on the 12th April, at the C. P. K. Station in Guelph.

One ground of objection taken on the appeal was that there 
was no evidence of a demand for and refusal of the animals. 
That question was not raised by the pleadings, the only ques­
tion raised thereby is property or no property. The atten­
tion of the defendant’s counsel was drawn to this at the 
argument of the appeal. He then intimated that he would 
apply to amend the statement of defence, so as to enable 
h m to raise this question. The Court arose almost imme- 
d ately after this intimation was given, and when it assem­
bled the following morning the defendant’s counsel stated 
that the amendment was not pressed, and no further refer­
ence was made to that ground of appeal.

The only question, therefore, to be decided is, in whom was 
the property in these animals vested at the time of the com­
mencement of this action. This depends upon the construc­
tion to be given to the agreement hereinbefore set forth. *If 
this agreement had not contained the third clause, there can 
be no doubt that, under the authorities, the property would 
have passed to the plaintiff immediately upon payment or 
tender by him to the defendant of the $140.00. I doubt 
whether see. 20, Rule 1, of “ The Sale of Goods Ordinance ” 
(Con. Ord. cap. 39), applies to this contract, as it was made, 
in Ontario. That, however, is immaterial, because that rule 
only enacts what the rule was at common law. And in this 
case (if the third clause had been left out of the contract), 
by virtue of clause 2, the property, instead of passing to the
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plaintiff immediately upon the making of the contract, would 
not have passed until the money was paid or tendered. The 
law in this respect is so well understood that It i* unneces­
sary to refer to authorities on the subject. That is, this 
Court would have been bound by authority to hold that such 
was the intention of the parties. Then, what effect had the 
insertion of the third clause of the agreement upon the 
question of the passing of the property. Lord Coleridge, 
C.J., lavs down the law in Ogg v. Shuler,3 at p. 162, as fol­
lows: “ The result of the decisions ... is that the 
question whether the property in goods has passed under a 
contract of sale is a question of intention to be gathered 
from all the circumstances, the expressions made use of in 
the contract, and also the surrounding circumstances.” The 
learned trial Judge has held that tho 3rd clause of the 
agreement was a stipulation in favour of the plaintiff. Ap­
plying the rule of construction so laid down by Lord Cole­
ridge. I am of opinion that the learned Judge has construed 
the clause correctly.

It was argued by defendant’s counsel that this was not a 
stipulation exclusively in favour of the plaintiff, because 
if the association did not drop the proceedings the defen­
dant might, if they went on, be liable to be expelled from 
the association, of which ho was a member, for making a 
false charge. I am of opinion, looking at it as a matter of 
intention at the time the contract was made, that no such 
idea ever entered the mind of the defendant. I am inclined 
to think that the idea is rather due to the ingenuity of coun­
sel, conceived after this action was brought. The object of 
the stipulation was, in my opinion, to secure the plaintiff 
against any future proceedings on account of the charge 
preferred against him, and that he would not be bound to 
pay over his money until that object had been secured. 
Having reached the conclusion that this condition was a 
stipulation in favour of the plaintiff, it was open to him 
expressly to waive its performance. This was not disputed 
on the part of the defendant. This is stated to be the law 
in Benjamin on Sales (7th Am. Ed.), sec. 566, and it is

Judgment. 

Wetmore, J.
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Judgment, there stated to Le such a clear proposition that it is not 
WVimorc, .1. necessary to cite authority to support it. The learned Judge 

has found that the plaintiff waived the performance of this 
condition by tendering the $140. All that it is necessary 
for me to state is lhat I agree with him in that respect.

This appeal should be dismissed with costs, and the 
judgment of the trial Judge affirmed.

Appeal dismissed with costs.

Reporter :
Ford Jones, Advocate, Regina.

Re BONN ELLY TAX SALE.
Practice—Motion to Court en banc, sufficiency of notice of—Tax sale— 

Land Titles Act, secs. 95 and 97—Time for rcyistration of tax sale 
transfer, extension of—Non-prosecution of appeal, excuse for.

Rule 460 of The Judicature Ordinance, C. O. 1898, c. 21, providing 
for two clear days’ notice of motion, except by special leave, ap­
plies to motions to the Court en Banc.

An order stopping the registration of a tax sale transfer and Judge’s 
order confirming the sale, as provided for by sec. 97 of The Land 
Titles Act, also acts as an order extending the time for registra­
tion of the transfer, ns provided for by sec. 95 of the Act.

An appellant is excused for not having proceeded with the appeal 
by the fact that the original documents from which the appeal 
hook is to be prepared have remained in the respondent’s posses­
sion, he having neglected to file them in the Land Titles Office, as 
directed by the order appealed from.

[Court en banc, June ith, 1902.

On November 16th, 1901, an order was made by Rich­
ardson, J., confirming a tax sale of land, of which Mrs. 
Calvert was the registered owner, and concluding:—“The 
affidavits and documents submitted on the said application 
to he filed in the Land Titles Office for the Assiniboia Land 
Registration District at Regina, together with the transfer 
herein and this order.” On December 6th, 1901, Mrs. Cal­
vert caused a notice of appeal from the said order to be 
served, returnable before the Court en Banc June 2nd, 1902, 
and obtained from Richardson, J., an order “stopping the
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registration of the said transfer until the appeal should Statement, 
he disposed of or until such further or other time as may 
be ordered.” Tho transfer and the affidavits and documents 
used on the application to confirm the tax sale were not 
deposited in the Land Titles Offiee, but remained in the pos­
session of the advocate for the purchaser at the tax sale.
The appeal had not been proceeded with, and the purchaser 
moved on notice to set aside the appeal for want of prosecu­
tion and to rescind the order stopping registration of the 
transfer, or for such other order as to the Court might seem 
meet. The notice of motion was served May 27th, 1902, 
returnable June 2nd, 1902. The motion was heard June 
2nd, 1902.

Ford Jones, for the registered owner:—The notice of 
motion is insufficient, not having been served in time. The 
order in question has ceased to be valid as against the owner, 
not having been registered within the time prescribed by sec.
95 of “ The Land 'Pities Act.” The order stopping the re­
gistration was made under sec. 97 of “The Land Titles 
Act,” and is not an order extending the time for registra­
tion, as contemplated by sec. 95. The order made under 
sec. 97 was an indulgence granted to the registered owner; 
an order under sec. 95 extending the time for registration 
would be an indulgence to the purchaser. The order has 
also lapsed through non-compliance by the purchaser with 
the direction therein contained to file the transfer, order and 
all material used on the application therefor in the Land 
Titles Office. In any event, the registered owner is excused 
from not proceeding with her appeal by the purchaser’s omis­
sion to lodge the material in the Land Titles Office, as 
directed. The original material for the appeal book re­
mained in the purchaser’s possession ever since the order 
confirming the sale was made, and the appellant was under 
no obligation to apply to the purchaser for it or copies 
thereof.

N. Mackenzie, for the purchaser:—The notice of motion 
is sufficient, having been served more than two clear days
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Argunifiit. before its return. The order made stopping the registration 
of the transfer is in effect an order extending the time for 
registration thereof, as provided by sec. 95 of “ The Land 
Titles Act.” The order confirming the sale, so far as filing 
the material used on the application therefor is concerned, is 
directory only, and not compulsory. The material for the 
appeal book could have been obtained at any time upon appli­
cation therefor to the advocate for the purchaser.

[June 4th, 1902.1

The judgment of the Court was delivered by
Wetmore, J.—On 16th November last, Richardson, J., 

made an order confirming a tax sale of land, of which Cal­
vert was the registered owner. On the 6th December, Cal­
vert caused a notice of appeal for the present sittings against 
such order to be served, and thereupon Richardson, J., on 
application on behalf of the appellant, Calvert, made an or­
der staying the registration of the transfer until the appeal 
should be disposed of or until such further or other time 
as might be ordered. The appeal has not been proceeded 
with, and Mr. McKenzie, on behalf of the respondent Don­
nelly, the purchaser at the tax sale, now moves upon notice 
of motion to set aside the appeal for want of prosecution 
and to rescind the order staying the registration of the 
transfer or for such other order as to this Court may seem 
meet. The notice of motion was served on the 27th May, 
more than two clear days before the day upon which the sit­
tings of this Court opened and the day named in the notice 
for bearing the motion.

Mr. Jones, on behalf of the respondent, raised the 
objection that the notice was not served in time. We 
sec no reason why Rule 460 of the Judicature Ordin­
ance, which provides that “ there must be two clear days be­
tween the service of a notice of motion and the day named in 
the notice for hearing the motion,” is not applicable to this 
motion. It is a motion to the Court- The notice, therefore, 
was served in time.
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The order confirming the tax «ale directed that Judgment. 
Ihe nfiidavits and documenta submitted on the appli- Wetmore, J. 
cation to confirm should he filed in the Land Titles 
Office, together with the transfer and such order. We are 
of opinion that this embraced all the affidavits and docu­
ments used on the application, whether on behalf of the 
applicant Donnelly or on behalf of Calvert. None of these 
affidavits or documents have been filed. Mr. Jones, for the 
appellant, claims that the respondent, not having tiled these 
papers with the Registrar of Land Titles, the transfer has 
ceased to be valid against his client, 1st, because the Judge’s 
order directed such papers to be so filed, and the omission 
to do so is a disobedience of that order; 2nd, because under 
see. 95 of The Land Titles Act they should have been filed, 
and an order taken out by the respondent extending the time 
for registration beyond the two months mentioned in that 
section.

We arc of opinion that the omission to file the papers 
was not a disobedience of the order. It was not intended 
that the order in that respect was compulsory on the party 
applying to confirm the sale. It was merely directory. The 
applicant was quite at liberty to abandon the order con­
firming the sale, and if he did so it would not have been 
necessary to lodge either the order or the papers used on 
the application. The direction is a very common one to 
include in orders of a similar character, and the intention is, 
if the party obtaining the order acts upon it, he must at 
the time he lodges it with the Registrar, also lodge the ma- 
ter'al used in and about obtaining it. We are also of 
opinion that the Land Titles Act does not require the appli­
cant to lodge the order or material upon which it was made 
at any particular time; we cannot find any such provision, 
lie must however be careful to lodge the order and otherwise 
comply with its provisions so as to comply with the provi­
ens of section 95 of the Act as to time, unless the time is 

extended by the order of a Judge. In this case the time 
w as extended by an order of the Judge. The appellant

T. !.. n —VOL v. is
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Judgment, having taken that order out we can see no necessity for the 
Wetmun. 1. respondent to take out a similar order. Mr. Jones con­

te niled that' tile order extending the time was taken out un­
der section 97 of the Act. We are unable to perceive that 
that makes any difference; the order serves the purpose of 
either section, and the Registrar is bound to obey it. As by 
virtue of the order Donnelly could not get his transfer re­
gistered until further order, he was not bound to lodge the 
order confirming the sale, and the papers used in connec­
tion with that order and his transfer has not ceased to be 
valid against the owner of the land, because the time for 
registering it has by virtue of the order extending the time 
not expired.

But we arc of opinion that the omission to lodge the 
order confirming the sale and the material referred to af­
fords the appellant a reasonable excuse for not preparing 
her a; peal book and proceeding with the appeal. Knowing 
that an appeal was pending it would have been prudent for 
Mr. Mackenzie to have lodged these papers. Strictly speak­
ing Mr. Jones was not bound to wait upon him to obtain 
these papers with a view to preparing his appeal book. Pos­
sibly, if he had done so, there would have been no difficulty 
in obtaining the papers, and possibly Mr. Jones may not be 
open to the charge of being over-zealous about getting these 
papers.

On the other hand, the only course that Mr. Mackenzie 
could take to get the matter disposed of was to make this 
motion. We are of opinion that the interests of justice will 
be served in this case by refusing this application, and by 
ordering the respondent within three days from this date 
to lodge the order confirming the sale and all affidavits and 
documents used in the proceeding before Richardson, J., 
to confirm the sale with the Registrar of T.and Titles for 
the Assinihoia Land Registration District ; and that the appel­
lant be at liberty to proc ;ed with her appeal, provided that 
the appeal books be filed and the appeal entered with the 
Registrar of this Court on or before the 1st day of October
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next, and the facturas of both parties filed on or before the Judgment. 
1st of November. wvtmôrè, J.

The costs of each party to this application to abide the 
event of the appeal.

Reporter:
Ford Jones, Advocate, Regina.

Order accordingly.

II C. WILL v. KATE WHITE, ADMINISTRATRIX OF 
A. WHITE, DECEASED.

Landlord and tenant—Lease—Option to purchase—Revocation of bp 
death—Specific performance — Consideration, inadequacy of — 
Tender—Evidence—Declarations against interest, admissibility of.

A provision in o lease, whereby the lessor grants to the lessee an 
option to purchase the leased property within a limited time, is 
not a nudum pactum. Such un option is, within the time limited, 
binding on a deceased lessor’s personal representatives, though 
not so expressed.

Statements, whether written or verbally made, by the" lessor as to 
the terms of the lease are not, after the death of the lessor, ad­
missible ns evidence in favour of his successor in title as being 
declarations against the deceased’s interest.

P<r McGuire, C.J. Such statements merely amount to statements 
of an agreement which must be supposed to be made on fair 
terms, and, consequently, ns much in favour of the maker’s interest 
as against it.

Where a tender is made in current bank bills, and objection is made 
only to the amount tendered, the objection cannot subsequently 
be taken that the tender was not made in “legal tender.”

The questions of the necessity for a formal tender, a contract under 
seal importing a consideration, the inadequacy of the considera­
tion in an action for specific performance, discussed.

Judgment of Rovi.eau, J., affirmed.
[Rouleau, J., April 29th, mi.

[Court cn banc, June ith, 1902.

Til's action was for specific performance of an agree­
ment to sell contained in a lease, and was tried at Medicine 
Hat before Rouleau, J., March 8th and 9th, 1901.

Janm Muir. K.C., and C. R. Mitchell, for plaintiff.
R. R. Bennelt, for defendant.
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The lease in question was executed by A. White, de­
ceased, in favour of the plaintiff, and was dated May 1st, 
1S96. There was no subscribing witness to the execution 
of the lease, but the affidavit of execution thereof was sworn 
to by A. M. Parker. The lease contained the following 
e’ause: “ And the said Alfred White hereby grants to the 
said Harry 0. Yuill at anv time during the term of two years 
hereby granted the right of purchasing the said property, 
at the sum of ($2,500) two thousand five hundred dollars.” 
The evidence established that the lease was prepared by A. 
M. Parker, who was at the time the advocate for A. White, 
deceased, and was in his handwriting. It was executed 
about May 27th, 1899. A. White died in November, 1899, 
and the defendant was his widow and the administratrix of 
his estate. A. M. Parker was dead. On July 19th, 1900, 
the p'aintiff gave the defendant written notice that he de­
sired to exercise his right to purchase contained in the lease, 
and tendered her an accepted cheque for $2,500 and a trans­
fer for execution. He also afterwards tendered $2,500 in notes 
of a chartered bank. B. Hill testified for the plaintiff that lie 
was present when the bargain was made between A. White, 
deceased, and the plaintiff, and that the option was to pur­
chase at $2,500. G. P. Thomas testified for the plaintiff 
that under instructions from A. White, deceased, he had 
drafted an option clause to be inserted in the lease, and that 
the option c’ause contained in the lease was as drafted by 
him. The defendant tendered in evidence the testimony of 
W. Carter and A. Yokes, who each swore that he had met 
A. White, deceased, in Winnipeg in June, 1899, when de­
ceased had told him that he had given an option on the pro­
perty in question at $3.500, and the testimony of A. Hughes, 
who swore that Parker, the deceased advocate, told him in 
April, 1899, that A. White, deceased, was turning the pro­
perty in question over to the plaintiff and that if the 
plaintiff wanted to buy the price was to be $3,500. The 
eh fendant also tendered in evidence three letters written by 
A. White, deceased, to the defendant, dated respectively
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April 19th, April 23rd and May 1st, 1899, containing state­
ments indicating that the option in question was at #3,500. 
All this evidence was objected to on behalf of the plaintiff, 
and received subject to the objections.

Judgment was reserved.

[April 29th, 1901.]

Rouleau, J.—The statement of claim in this action al­
leges that the plaintiff on the 1st May, 1899, leased for two 
years at $800 a year from one Alfred White a property called 
and known as the American Hotel situated on lot No. 17 in 
block No. 14 in the town of Medicine Hat, with the right, 
within two years, of purchasing the said land and property 
at the sum of $2,500.

On or about the 12th November, 1899, the said White 
died intestate, leaving a widow and two children. On 14th 
June, 1900, the defendant, Kate White, the widow of the 
late Alfred White, was duly appointed administratrix of the 
estate of her late husband, the said late Alfred White, and 
the said land and property went to and vested in. the defen­
dant as administratrix of the deceased.

On or about the 19th July, the plaintiff notified the de­
fendant in writing that lie accepted and claimed said right 
t.r purchase tiie property in question, and at the same time 
offered to pay the said purchase money, but the defendant 
refused to carry out said sale to the plaintiff.

The plaintiff, therefore, claims specific performance. 
There arc two distinct issues in this action: the issue of law 
and the issue of facts. The issue of law, which I will con­
sider first, is that the plaintiff has no right of action against 
the defendant as the personal representative of the deceased 
Alfred White or against his estate.

Our law in the Territories is different, as to the descent 
of land, from .lie law of England. In England the land 
goes to the heirs and the personal property goes to the per­
sonal representatives. In the Territories land goes to the 
personal representatives of the deceased owner thereof in

Aiguisent.
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.imlginent the same manner as personal estate goes, and is dealt with 
Rouleau, J. and distributed as personal estate. When a lessor gives 

an option to his lessee to purchase within a certain time 
the premises leased, this option gives to the lessee 
an equitable interest or equitable estate in the land, 
and the personal representative of the lessor is bound 
to c arry out the option, when accepted by the lessee : 
See Buckland v. Papillon.1 It was contended by 
the defendant that the ease of Dickenson v. Dodds2 had 
clearly decided the point in controversy in this case, but I 
find that this case is quite different from the case under 
consideration. Mellish, L. J., in the above ease said: “It 
is admitted law that if a man who makes an offer dies, the 
offer cannot he accepted after he is dead.” This ease can­
not be authority in the present action, because a simple offer 
is regarded in law only as a nudum pactum, while an option 
to buy made for a consideration, such as exists in case such 
an option is contained in a lease inasmuch as the lessee is con­
sidered to pay a certain rent in part consideration of the option 
to purchase the said property within the period of the lease, is 
an unilateral contract, which becomes effective and complete 
by the acceptance of the option: Buckland v. Papillon1 
Collingwood v. Bow* and Woods v. Hyde.* It is a well estab­
lished rule of law that by the death of a party to the con­
tract the obligation to perform and the right to call for the 
performance of the contract devolves on the representatives 
of the party dying: Fry on Specific Performance, 91; Jud. 
Ord.. C. (). 1898, c. 21, s. 33.

For the above reasons, and on the authorities cited, I 
am of the opinion that the plaintiff has a right to enforce 
specific performance for the purchase of the property under 
the optional clause in the lease.

As to the facts, I must admit that there was a great deal 
of ability displayed by the advocates of both parties in this

•U800) 30 L. J. Ch. 81; L. It. 2 Ch. 07; 12 Jur. (X. S.) 092; 15 
!.. T. 878; 15 W It. 02. '(1876) 2 Ch. I». 168; ir. L .1. Oh. 777; 
34 L. T. < 07; 24 L. T. 'M. silKr»7i 20 I . J. (’ll. <’49; 3 Jur. (N. 
S.) 785; 5 W. It. 484. ‘(1802)31 L. J. Ch. 295; 0 L. T. 317; 10 W. 
It. 339.
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case in arguing as to the admissibility of certain evidence 
on the part of the defence. 1 do not think that under the 
circumstances there is any necessity to worry through all 
the authorities cited in order to admit or reject the evidence 
tendered. I am satisfied that even if that evidence is ad­
missible, still the weight of evidence, as well as the most 
incontestable evidence, is in favour of the plaintiff.

On behalf of the plaintiff there is the lease under seal 
containing the following clause: “And the said Alfred 
White hereby grants to the said Harry C. Yuill at any time 
during the term of two years hereby granted the right of 
purchasing the said property at the sum of ($2,500) two 
thousand five hundred dollai ’’ This clause is corroborated 
by the evidence of plaintiff, who swears positively that the 
amount of the option, for which he was to purchase the 
property, was definitely agreed to be $2,500, and that the 
lease was prepared and drawn by Mr. Parker, Mr. White’s 
solicitor, and that the duplicate filed in Court was given 
to him by the said White himself: also by Mr. Thomas’ evi­
dence, who swears that he prepared the said clause himself, 
at the request of both parties, but that he did not draw the 
lease because he was not then admitted to practice his pro­
fession in the Territories; that he positively recollects the 
amount of th« option, and that it was $2,500, and that the 
clause of tl option that he had prepared was in the exact 
words, as t as he can recollect, of the clause inserted in 
the lea1- uul also the evidence of Richard Hill, the bar­
tend «■

Against this most solemn and positive evidence, there 
is the defendant’s evidence, who says that her husband 
told her that he leased the property to Yuill for two years, 
with the option to purchase it during that time, for $3,500: 
the evidence of William Carter, who swears that about June, 
1899, in his house in Winnipeg, when the late Alfred White 
was on his way to England, he told him that he had leased 
his hotel at Medicine Hat for two years, with the option for 
purchase, for $3,500. and that he had leased the place for two 
years at $75 per month; the evidence of Andrew Yokes, who

Judgment 

Rouleau, J.
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Judgment. 6nyS tliat at Carter’s house in Winnipeg, the late Mr. White 
Ruuletm, .1. told him that he had leased his hotel for two years, with the 

option of purchase, for $3,500: that the rent was $75 per 
month for the two years : also a letter from White to his wife, 
dated the 23rd of April, 1899, where lie says: “Yuill and 
I put in all yesterday with Parker, making our agreements, 
etc. He pays me #1,000 down for the contents of the house, 
#800 per year, or about $66.1-2 per month rent, and if at 
any time within two years he tenders me #3,500 I hand him 
over the house complete.” It is to be remarked that this let­
ter was written several days before the lease was signed and 
executed; and also that the two witnesses, Carter and Yokes, 
may be mistaken as well in the amount of the option as they 
were mistaken as to the amount of rent that Yuill had to 
pay; or that the late Alfred White had exaggerated when he 
told them about the rent and the optional clause. At all 
events, all this is hearsay evidence, and there is no document 
to corroborate it.

Very likely, when Mr. White wrote to his wife on the 
23rd April, he might have been under the impression that 
he could get $3,500 for the property, but I do not believe 
that at the time the optional clause was prepared that was 
the amount agreed to; because Mr. Thomas says in his evi­
dence:—“ I was present when the plaintiff and Alfred White, 
deceased, were conversing and bartering as to this lease—pur­
chasing the hotel and furniture, liquor stock and cigars. They 
talked all this over and came to an agreement. Then Mr. 
Yuill rented the place at eight hundred dollars per year: was 
to take the stock at a certain figure, and was to have the 
* American Hotel ’ for the sum of two thousand five hundred 
dollars. I remember this distinctly. Mr. White, Mr. Yuill, 
Richard Hill and I were present at the conversation. While 
we were there I drew up the purchasing clause as agreed upon 
between Mr. White and Mr. Yuill. I also saw this lease 
before it was signed and after it was signed. This all took 
place about the date of the lease, some time on or about 
the month of May, 1899. I heard Mr. White say he ought
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to have $3,000 for the hotel, but Mr. Y will would not con- Judgment, 
sent, and it was after this they agreed to two thousand five Rouleau, J. 
hundred dollars.” This is positive evidence, fully corro­
borated by the lease itself, and by two other witnesses.
True there was some discrepancy in the evidence as to the 
exact time of this conversation and the agreement between 
White and Yuill, but in general when a man has a bargain 
in writing he does not burden his mind with many of the 
facts connected with it. The general rule is that where a 
contract has been reduced into writing by the parties, the 
writing is the best evidence of its contents So in point of 
fact and in law, the plaintiff is entitled to his judgment for 
specific performance under the lease by his paying the money 
to the defendant, and if the defendant refuses -the money 
and to sign the transfer, direction is hereby given that the 
money be paid into Court and a vesting order granted to the 
plaintiff. I will not grant the costs of this action to the 
plaintiff, because I consider the defendant had reasonable 
grounds to think that the amount mentioned in the purchas­
ing clause might have been put in by mistake.

The defendant appealed. The appeal was heard Decem­
ber 2nd, 1901.

J. A. Lnvgheedy K.C., and R. R. Bennett, for appellant:—
The lease containing no words extending its application to 
the executor or administrator of the deceased, its operation 
is absolutely limited to the deceased. The offer to sell con­
tained in the lease not having been accepted in the lifetime 
of the deceased, no acceptance of it thereafter can consti­
tute an enforceable contract: Highgate Archway Co. v.
J cakes,° Stocker v. Dean,0 Dickinson v. Dodds,* In re Adams 
and Kensington Vestry,7 In re Ethell and Mitchell and Butler’s 
Contract,0 London & South-Western Ry. Co. v. Commrelied

(1871) L. R. 12 Eq. 9: 40 L. J. Ch. 408; 24 L. T. 607; 10 W. R.
<8)2. < 10 Benv. 101. :(1884) 27 Ch. D. 394 ; 54 L. J. Ch. 87; 51
I-. 1’. 3«2: 32 W. It. 883. *(1901) 17 Tiim-n L. It. 892; (1901 > 1 Ch.
945; W. N. (1001) 73; 70 L. J. Ch. 498.; 84 L. T. 450. •(1882) 20
Ch. D. 502 ; 51 L. J. Ch. 530; 46 L. T. 449; 80 W. It. 020.
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Argument, on by the respondent, only decides that while an option to 
purchase may create an equitable interest in the land, yet it 
is not a covenant that runs with the land so as to bind suc­
cessors in title. The evidence as to the terms of the alleged 
lease is so unsatisfactory that the Court will not decree spe­
cific i erformance: Cooper v. Phibbs,10 Torrance v. Bolton,11 
Jams v. Clifford,12 Bteuart v. Kennedy,12 Jones v. liimmer,14 
Pres on v. J click,16 Cheslerman v. Matin.12 There was no con­
sideration for the option to purchase, which was nudum 
pactum: Dickinson v. Dodds.2 No legal tender of the pur­
chase money was ever made. The statements made and 
letters written by the deceased are admissible in evidence, 
they being statements against his proprietary interest, as the 
granting of the option to purchase conveyed to the plaintiff 
an equitable interest in the land, and thereby cut down the 
title of the deceased: Taylor on Evidence, sec. G84, G86, 
and cases cited ; Roscoe’s N. P. Evidence, 57, and cases cited. 
The entries made by Parker, the deceased advocate, are ad­
missible in evidence: Bowlins v. Pickards,11 Doe v. Robson.12

James Muir, K.C., for respondent:—In actions ex con­
tractu, except when the performance of the contract depends 
upon some personal skill of the deceased, the obligation to 
perform devolves upon the personal representatives of the 
deceased: Smith’s Equity Jurisprudence (14th ed.), 278; Fry 
on Specific Performance (3rd ed.), 91. A bare offer to sell 
without consideration, is nudum pactum. This is all that 
was decided by Dickinson v. Dodds,2 relied on by the appel­
lant. In the present case the option was under seal, which 
imports consideration. Sec. 56 of “The Land Titles Act” 
provides that the land mentioned in a certificate of title shall 
be subject by implication to a lease for a term not exceeding 
three years accompanied by actual possession, ns in this case,

10(1807) L. It. 2 II. L. 141) : 10 L. T. 078: 15 W. It. 1049. “(1872)
L. It. 14 K«|. 124: 42 L. .1. Hi. 177: L. 1!. 8 Ch. 118; 27L. T. 738; 
21 W. R. 134. ,2(1876) 3 Ch. I). 779; 45 L. J. Ch. 809; 35 L. T.
937; 24 W. It. 979. ‘ (1890) 15 App. Cas. 75. '«(1880) 14 Ch. D.
588; 49 L. J. Ch. 775; 43 L. T. Ill ; 29 W. It. 1G5. »(1884) 27 Ch. 
1) .497. >"(1851) 9 Hare 200; 22 L. J. Ch. 151. ,T(18G0) 18 Beav.
370. **(1812) 13 It. It. 301; 15 East. 32.
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ami by see. G7 a right lo purchase may be included in the 
has»*, and upon the lessee performing his covenants, the 
lessor is bound lo transfer the land to the lessee. The 
opi ion created in the plaintiff an equitable interest in the 
pr perty—London & South-Western By- Co. v. Oomm0—the 
benefit of which the plaintiff could assign—Buchland v. 
Papillon.1 Such an option is enforceable after the death of 
the person granting it: Tounley v. Bedwell10 Lawes v. Ben­
nett,*0 Collingwood v. Bow,21 Weeding v. Weeding, -2 Re PyU, 
Pyle v. Pyle.22 The statements by the deceased arc inad­
missible in evidence, being against neither his pecuniary or 
proprietary interests: Taylor on Evidence (9th ed.) 435; 
Peaceable d. Uncle v. Watson,2* Gery x- Bedman,2'" Massey v. 
Allen,20 Iligliam v. Bid yew ay,21 Price v. The Earl of Torring- 
ton,28 Ganfon v. Size,2* Confederation Life v. O’Donnell.30 
As to mistake: Powell v. Smith,31 Tamplin v. James.22 In­
adequacy of consideration forms no defence unless it is such 
as shocks the conscience and amounts to conclusive evidence 
of fraud : Stilwell v. Wilkins.22 Harrison v. Guest,2* Coles v. 
Trecotluick22 Bin ron es v. Lock,20 Lowtlier v. Lowther.37 If 
specific performance is refused, a reference as to damages 
should be allowed, as in Tamplin v. James.22

[June 4th, 190J.]

McGuire, C.J.—This is an appeal from the judgment for 
the plaintiff rendered by the late Mr. Justice Rouleau in 
an action brought by Harry C. Yuill agamst Kate White,

,e(1808) 14 Yes. 580; 0 R. R. 352. “(1785) 1 Cox 107; 1 R. R. 
!" ' I<571 26 I . .1 Ch ■ III; 3 in ■ <N. «.» 785: 5 « . R W4.

<18001 30 L. J. Ch. 080: 1 John & II. 424; 4 L. T. (N. S.) 010; 
9 W. R. 431. **(181)5) 13 R. 300; 04 L. J. Ch. 477; (1895) 1 Ch. 
724; 72 L. T. :,.J7 : 18 W. R. i." '(1811) I Taunt. 16; 18 B. R. 552.
;*(1875> 1 Q. R. D. 101: 45 L. J. Q. B. 267 ; 24 W. R. 270. 
‘(1870) 40 L. J. Ch. 70; 13 Ch. D. 558; 41 L. T. 788; 28 W. R. 212. 
(1808 1 2 Smith’* !.. <817; l" Bast 1" R. R.
(1768) 2 Smith's L. C. 810; l Balk. 285 (1864 ) 22U C.Q.B.47R:

2 E. & A. (Ont.) 308. “(1880) 13 S. C. R. 218. "(1872) L. R. 14
Eq. 85; 41 L. J. Ch. 734; 20 W. R. 002. *-(1880) 15 Ch. I). 215; 
43 L. T. 520 ; 29 W. R. 311. '< 1>21 ) .lm«»l> 282: 23 R. It. 50.

11855) 25 L. .!. Ch. 544: 0 TM1. M ,V O. 424; 2 Jur. (N. S.) 
Oil; 4 W. It. 585; » (firmed 8 II. L. C. 481; 11 Eng. Rep*. 517. 

118041 0 Vo». 248; 1 Smith 233: 7 R. It. 107. “(1805) 10 Yen. 471;
3 It. It. 33. 850. ,T(180:i) 13 Vvs. 05

Argument.
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Judgment. administrâtrix of Alfred White, deceased, to enforce specifi- 
Mctiuir«-,C.J. cally an agreement contained in a lease between said de- 

ceasid as lessor and the plaintiff as lessee, giving the latter 
an option of purchasing certain hotel property in Medicine 
Hat, and being the premises demised by the lease. The 
lease is under seal, bears date the first day of May, 1899, and 
is executed by both parties. The term is two years, rental 
$8im a year, payable monthly, and the option clause relied 
on is as follows:—

“And the said Alfred White hereby grants to the said 
Harry C. Yuill at any time during the term of two years 
hereby granted the right of purchasing the said property at 
the sum of ($2,500) two thousand five hundred dollars.”

The plaintiff went into possession as tenant, and paid 
lent, as reserved in the lease. Shortly after the execution 
of the lease—early in June—White left this country for 
England, and died there. His widow took out letters of ad­
ministration here to his estate on 14th June, 1900. A notice 
dated 19th June, 1900, was served on defendant that plain­
tiff wished to exercise the option to purchase. The plaintiff 
says that on the 2tith of June, 1900, he tendered to the said 
administratrix for execution a transfer of the land in ques­
tion to him, and also a marked cheque for $2,500, but she 
refused to accept it or to execute the transfer, as it appears, 
on the ground that the price was to be $3,500. He says 
that on the lltli of October, 1900, lie tendered her $2,500 
in bills of the Merchants’ Bank of Canada. She refused 
the money, and said she would not sell the place—that the 
money offered was not enough. Oil the 29th of the same 
month, he says he again, in company with Mr. Mitchell, his 
advocate, saw the defendant, and again tendered her $2,500 
in same bank bills. Mr. Mitchell, he says, counted the 
money in her presence, at her request, and he asked her to 
sign the transfer and accept the money, but she again re­
fused. From the evidence of the defendant, it appears that 
she claimed the amount $2,500 was not the right amount, 
and she tendered in evidence letters received by her from 
her late husband, but which were objected to by the plaintiff,
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to show that the price was to be $3,500. Evidence of two Judgment, 
men to whom White spoke about the transaction was also McGuirr.C.J. 
given subject to objection, that he told them he had leased 
his hotel with an option to purchase for $3,500.

The defendant besides asserting that there was no agree­
ment to give an option for purchase for $2,500, denies the 
legality of the tender of the $2,500 on the ground that 
neither a marked cheque nor the bills of the Merchants 
Bank of Canada were legal tender. I think, on the evidence, 
there is no pretence for saying that her objection was as to 
the character of the tender. I think the evidence estab­
lishes reasonably that she was unwilling to carry out the con­
tract if the price was to be $2,500, and that she would not 
l ave accepted $2,500 no matter in what form tendered.

“ The vendor is not relieved from his obligation because 
of the failure of the vendee to pay the purchase price, if 
such failure came about through the act of the vendor.”
Am. & Eng. Encyclopedia, vol. 22, p. 913.

“ All necessity for a formal tender disappears where the 
defendant denies or repudiates the contract—so if it is evi­
dent that a tender would be rejected. In such cases a simple 
otter to perform will meet the requirements of equity. . . .
A tender of performance need not be made where it would 
lie wholly nugatory.” Am. & Eng. Ency., vol. 22, p. 1040.
“ Where tender is in bank bills the objection to the form 
< f ti nder will be deemed to be waived if he rejects the tender 
on the ground of the insufficiency in amount, or on some 
other ground without making objection to the legality of the 
ti nder in point of form.” Encyclopedia Laws of Eng., vol.
12, p. 118. I think that this ground of defence is not good 
on the evidence here.

Another ground is that there is no evidence of any con- 
s deration for the agreement as to the option, and therefore 
the offer could be retracted at any time before acceptance 
—that the death of the lessor, which took place and was 
known to the plaintiff before any acceptance by the lessee, 
was a revocation of the option. This is, I think, a sound
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Judgment, proposition of law. provided there was no consideration for 
McGuire,C J. the option. The plaintiff, however, points out that the lease, 

of which the option clause was a part, is under seal and im­
ports a consideration, and the option was therefore irrevoc­
able. In the Encyclopedia of the Laws of England, vol. iv., 
p. 174, I find it laid down thus: “And to the present day 
the law remains that a promise made by deed is irrevocable 
even before its acceptance (Zenos v. Wickham88) and is en­
forceable without any consideration” (Ex p. Fottingcr™J. 
“A man may without consideration enter into an express 
covenant under hand and seal,” per Lord Mansfield in Shu- 
brick v. Salmoiid.*0 “If a man enter into a voluntary bond 
be shall not be allowed to aver want of consideration to evade 
the payment, for every bond from the solemnity of the instru­
ment carries with it an internal evidence of good considera­
tion.” 2 Blackstone’s Comm. 446.

But, was it a promise without consideration ? Apart 
from the fact that the instrument is a deed, and from 
the fact that the option clause is a part of a lease, 
there is no express evidence as to any consideration given 
for this particular promise (the option), nor is there 
any to show that no consideration was given—and even 
if. as the appellant contends, a deed is merely prima facie 
evidence of consideration, and that the fact can be dis­
proved, the burden would appear to be on the defendant 
to establish the absence of consideration. Certainly, in 
the absence of any such proof, in view of the fact of it being 
part of a lease in which there are mutual engagements, I do 
not think it can be inferred that the option was with­
out consideration. In vol. 22, Am. & Eng. Encyc’o- 
pedia, at p. 1021, there is a note, “But if such contract is 
a part of a lease or made at the same time with the lease and 
in consideration thereof, it will be enforced.”

But apart from the question of consideration, the de­
fendant contends that an option such as this must be ac­
cepted in the lifetime of the party giving the option.

» (1807) L. R. 2: II. L. Cn. 200; 30 !.. J. C. F. 313. "«1878> 8
Ch. D. 021: 47 L. J. Bky. 43. 4’(1705) 3 Burr. 1037.
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The authorities cited by the appellant’s counsel do not, Judgment.
I think, bear out this proposition. Dickinson v. Dodds2 was McGuire,C.J.
a case where there was no consideration for the option, and
it was revoked before acceptance, ns the other party was
aware. Both James, L.J., and Hellish, J., speak of it as
“a nudum pactum.” Hellish, J., said: “It is admitted law
that if a man who makes an offer dies, the offer cannot be
accepted after he dies, and parting with the property has
very much the same effect ns death of the owner.” The
parting with the property shews that the maker of the offer,
ha< changed his mind. James, L.J., in the same case said
that the “plaintiff knew as clearly that Dodds was no longer
minded to sell as if Dodds had gone to him and said, ‘ 1
withdraw the offer.’” The true principle, as laid down by
James, L.J., is this: “Two minds must agree at some one
mi meut of time, le., that there was an offer continuing till
time of acceptance; if not then no contract.” By the terms
of the agreement here White agreed that the offer should
continue for two years; the acceptance was within two years.
Had there been no time limit the ease might be otherwise.
I do not sec how a man can avoid an engagement by death 
which he could not revoke by an express act of revocation.

In London <6 S. H7. Ry. Co. v. Gomm? Jessel, M.R., held 
that, an option to purchase was an “ interest in the land.”
He said: “In the ordinary case of a contract for purchase 
there is no doubt of it; and an option to purchase in its mo­
tive does not differ.” In another part of his judgment he 
asks: “Is there anv substantial distinction between a con­
tract for purchase, an option for purchase, and a limitation 
on condition or a conditional limitation?”

If, then, an option to purchase does not differ from a 
c ontract for purchase, let us see what the law is as to such 
a contract when one of the parties dies before completion.
In Addison on Contracts, vol. I., s. 451, it is said: “The 
personal representatives are responsible to the extent of the 
assets that come to their hands upon all the contracts of their 
testator or intestate, whether they arc deeds or contracts by



288 TERRITORIES LAW REPORTS. I VoL.

Judgment, record or simple contracts, and whether the executors or ad- 
MoGuire.C.J. mini strut ors are named in the contract, or whether they are 

not.” In Williams on Executors it is said : “It is clear also that 
in iminy cases a liability may accrue after the death of the 
ti stator or intestate upon a contract made in his lifetime, 
although the executor or administrator lie not named there­
in, e.g., A. agrees to build a house for B., but dies before 
completion; his executors are bound to perform the con­
tract,” Quirk v. Ludborrow,41 and even where the ‘heir’ is 
named but ‘ executors ’ not named,” Williams v. Burrell.*2 

High gate Archway Co. v. J cakes* was eited as authority for 
the contention that on the death of White, Yuill could no 
longer accept- In that case it was the person who was to 
accept who died, and that, moreover, was not a case of con­
tract, but an obligation imposed upon a railway company by 
an Act of Parliament that the first opportunity to purchase 
must be given to a designated person or persons, and in the 
particular case that person having died there was no one 
to whom they could make the offer, and they were held re­
lieved. If, in the present case, the contract had stipulated 
that the acceptance of the option should be made to Alfred 
White it might be argued that the intimation of acceptance 
could be made to him alone, and no such intimation being 
made to him his death made it impossible to be performed. 
But there is here no such provision. White “grants . . . 
to Yuill . . . the right of purchasing the said pro­
perty”—the only limitations being the price and the time 
within which he is to exercise the right. To say that one 
must read into it that the acceptanec must be communicated 
to White himself is no more to be allowed than to say that 
the rent reserved must bo paid to White only, for it is not 
said in express words to whom the rent is to be paid. Town- 
bj v. Bedwell18 and Latres v. Bennett,20 cited in last case, are 
cases where the acceptance of the option to purchase was 
after the death of the person granting the option. In Buck- 
land v. Papilion1 there was no mention in the agreement of

4,3 Bufotr. 20. «(1845) 1 C. B. 402; 14 L. J. C. P. 98; 0 
Jur. 28L.
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assigns or heirs or executors and administrators, and yet it Judgment, 
was held that the assignee in bankruptcy of the bargainee McGuire,C.J. 
could exercise the option. In Church v. Brown43 the omis­
sion of “ assign ” did not prevent the assignee from taking.
In Lawes v. Bennett20 there was no mention of executors or 
administrators or assigns, and the agreement was merely a 
memo endorsed on the lease. The authorities cited above 
make it unnecessary further to deal with the contention that 
the omission to mention the personal representatives of the 
lessor had the effect of making an acceptance communicated 
to White’s personal representative of no validity. The con­
tract. was not a persona! one in the sense in which a contract 
with an artist to paint a picture or with an author to write 
a book is so considered.

The question of fact must now be dealt with- Was 
there such an option clause in the lease when executed by 
White, and was the price to be $2,500 or $3,500 ? I think 
it will be conceded that the evidence of the plaintiff, as it 
appears in the appeal book, is singularly contradictory—par­
ticularly as to dates—and is hard to reconcile in many re­
spects with the evidence of some of his witnesses. Some 
facts, however, seem fairly well established, if any credence 
it to be given to the witnesses. First, the lease itself con­
tains the clause, which it is sworn, by the plaintiff and 
several of his witnesses, that White and he agreed upon.
It is shown to be in the handwriting of Mr. Parker, who 
drew the lease. An examination of the document affords 
some evidence that the written part of the body of the lease 
is in the same handwriting as the option clause. Albert 
Hughes, a witness called for the defence, says he knew well 
Parker’s writing, and that that clause, as well as the writing 
in the whole document, is in his, Parker's, writing. The 
defendant admits in her evidence that Parker was her hus­
band’s solicitor in Medicine Hat, and the plaintiff and 
Thomas say that Parker drew the lease at the request of 
White. Unfortunately, Parker is also dead. There is an

4,(1808) 15 Yes. 204; 10 R. R. 74.
T.L.R.—VOL.V. 19
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affidavit of execution endorsed on the lease sworn to by Mr. 
Parker before Mr. Mitchell. It will he noticed that he 
swears it “was executed on the day of the date thereof,” 
these words being in print, and the date appears to be the 
iirst day of May, “ one thousand eight hundred and ninety 

,” the word “ nine ” being evidently not filled in 
(the rest of the year being in print) for, by the attestation 
clause it is said to have been “ signed, sealed,” etc., by the 
parties “ this first day of May, 1HS19.” The affidavit also 
states that he, Parker, is a “subscribing witness thereto,” 
which appears to be incorrect as far as “ subscribing ” is 
concerned, for after the words “ in the presence of ” there 
is no name of anyone. There is an evident carelessness in 
the filling up of the forms, and too much stress cannot, 
therefore, be laid upon the statement in the affidavit that 
the lease was executed on the 1st May. As the lease 
was apparently to take effect from the first day of May it 
might have been so dated, even though drawn on a day sub­
sequent. The affidavit of execution is shown to have been 
sworn to on the 29th May, 1899, proving that it was in his 
hands on that day, a fact which corroborates the plaintiff's 
evidence when he says that it was executed at the latter end 
of May.

There is a suggestion, but no evidence, that the option 
clause was inserted after the execution of the lease by the 
lessor. An inspection of the lease shows that this was by 
no means difficult to do, as there is a considerable blank 
space at that part of the printed form used for the lease— 
and if the option was in a different handwriting, or if there 
was anything in its appearance to indicate that it was writ­
ten at different time from the rest of the writing in the 
document, the evidence for the plaintiff is not of such satis­
factory character as to make such a thing improbable. But, 
if it were written in after execution that could only have 
been done by the connivance, and probably fraudulent con­
nivance, of Parker. There is no evidence to show that Parker 
was other than a respectable advocate, but on the contrary, 
Hughes, one of defendant’s witnesses, says that Parker had
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th reputation of being a straight, honest, honourable man, 
and the fact that he was White’s solicitor is a circumstance 
against the suggestion that he would deliberately commit a 
fraud against las client. It is suggested that Parker left 
his papers in Medicine Hat after his departure, so that they 
were accessible to the public, but while that would be im­
portant if the option clause was in a handwriting different 
from the rest of the lease, it has no bearing on the question 
as the fact is. It might well account, however, for the dis­
appearance of any duplicate retained by White, who, on leav­
ing for England, might have left it with Parker. Mrs. 
White says she never saw a duplicate, though she made 
search for it.

For the defence it was attempted to put in certain 
letters of the late Mr. White to his wife. These ap­
pear in the appeal book, having been admitted subject to 
objection. If they are evidence, then they put it beyond 
question that there was, in fact, an option to purchase “at 
any time within two years ” (which is very much like the 
language of the option clause in the lease), hut he says the 
price was to be $3,500. The letter which contains this state­
ment is dated April 23rd, 1899.

The evidence under commission of William Carter and 
Albert Yokes, two friends of White whom he is said to have 
met in Winnipeg in June while on his way to England, was 
also put in subject to objection. They say that he told 
them that the option to purchase was for $3,500, and both 
of them say that he told them the rent was $75 a month, 
whereas in fact it was only $60.00. I do not see how the 
statements made bv White to these two men in the absence 
ef the plaintiff can be evidence, and the same remark applies 
to the letters written to Mrs. White. The ground on which 
it is sought to have them admitted is that they are statements 
made against White’s interests, pecuniary or proprietary. 
They are not, in my opinion, against his interests. They 
merely amount to a statement “ of an agreement which 
must be supposed to be made on fair terms, and consequently 
a.i much in favour of the maker’s interest as against it” In

Judgment. 

McGuire, .i.
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Juiigim iit. Taylor on Evidence, s. 671. a case is referred to where this 
MvGuire.O.J. entry was sought- to lie used—“ April 4th. A. came as a ser­

vant to have for the half-year £2.” and it was not allowed 
on the ground above stated. Coleridge, J., pointed out 
“that this was not against the maker’s interest unless the 
mere making of a contract be so, and if that were the case, 
the existence of a contract would be against the interest of 
both parties to it.” The conversation between Parker, 
White’s solicitor, and Albert Hughes, not in the presence 
of the plaintiff, is also, I think, inadmissible.

The evidence, then, is all one way, and even though the 
witnesses do not agree with each other in many respects, and 
the plaintiff’s own testimony at different times is not con­
sistent, in view of the statements of three men on oath, all 
agreeing with each other, that. White had agreed to give an 
option to purchase at $2,500—thus corroborating the docu­
ment itself—and there being no evidence to contradict that 
given for the plaintiff on this point, it seems to me that there 
is no reasonable course left but to say that there is evidence 
that White did agree as the option clause sets forth.

It- is further set up that the price, $2,500, was inade­
quate, and that specific performance should be refused. The 
only evidence as to value is that the property was assessed 
in 1899 at $2,500 and in 1900 at $4,000, but reduced by the 
Court of Revision to $2,500, and the testimony of Mr. 
Tweed, a former owner, that lie sold it in 1896 to White for 
$2,500. And there is, of course, the rent which Yuill agreed 
to pay.

I confess I find it hard to understand how a building 
which could bring a rental of $800 a year would be sold by 
the owner for a little over three years’ rent, but even ff the 
defendant’s contention that the price was to be $3,500, that 
is, less than four and a half years’ rent, that, too, seems a 
very small figure. Possibly the goodwill of the business was 
an element which may account for the relatively high rental. 
On the other hand, it may be said that in the absence of any 
evidence of an increase in value since 1896, the fact that 
White was getting $1,600 rent and $2,500, i.e., $4,100 in all,.
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payable within two years, shows that he was getting a good Judgment, 
price for the property, which had cost him only $2,500 three McGuire,C.J. 
years before. However that may be, it at least may be said 
that the evidence does not establish an “ inadequacy of price 
such as shocks the conscience and amounts in itself to con­
clusive evidence of fraud in the transaction/’ and, there­
fore, “it is not itself a sufficient ground for refusing a spe­
cific performance,” as was laid down by Lord Eldon in Coles 
v. Trccotliiclr.**

As to the contention of the defence that there was a 
mistake in the amount mentioned in the option clause, the 
party seeking to establish such a mistake must produce evi­
dence outweighing that which supports the agreement as 
written. In the present case the evidence is all in favour 
i-f the option clause containing just what was actually agreed 
upon.

I think 1 have dealt with all the grounds urged for the 
defendant, and I have come to the conclusion that the ap­
peal must be dismissed, and with costs of the appeal.

Wi.TMOKH, J.—The learned trial Judge has found the 
facts in this case in favour of the plaintiff. That is, he has 
in effect found that the deceased, Alfred White, executed 
the lease in question with the full knowledge and understand­
ing that it contained the clause giving the plaintiff the op­
tion within the term demised of two years of purchasing the 
demised property for $2,500. I am of opinion that the evi­
dence fully warranted that finding, and 1 am not disposed to 
interfere with it- In fact 1 am rather inclined to think 
I hat I would have come to the same conclusion had I been 
in that learned Judge’s place.

I may add that I am of the opinion that the letters from 
the deceased to his wife, and of his statement to the witnesses 
Carter and Yokes were improperly received. The only 
ground upon which it is claimed that this evidence 
was admissible is that if the plaintiff’s contention is 
correct, that the granting of the option to purchase con­
veyed to Yuill an equitable interest in the land, thereby
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Judgment, cutting clown the title of the deceased Alfred White,
Wetmore, J. verbal or written statements made by him as to the 

option would he against his proprietary interest, and, there­
fore, admissible. This view, no doubt, is very ingenious, 
hut I am inclined to think somewhat far-fetched. It is 
conceded that the deceased intended to give to plaintiff an 
option; the plaintiff contends that he was to have such op­
tion. as the lease states, at $2,500; those representing the 
deceased, and, therefore, standing in his shoes, say he in­
tended to give the option at $3.500, or $1,000 more. It 
teems to me, therefore, the statements of the deceased made 
or written to third persons are anything but statements 
against his interests. To admit such testimony would simply 
violate the rule that parties are not allowed to manufacture 
evidence for themselves. Leaving the evidence of these 
statements out, I cannot find that the defendant has any ma­
tt rial of a substantial character to support her case that the 
option was intended to be at $3,500. But, even with this 
evidence, I am of the opinion that the learned trial Judge 
was quite justified in finding that the weight of evidence was 
ir favour of the plaintiff.

It is urged on behalf of the defendant that the option 
clause was limited to the deceased White, that there were 
r.o words in the clause which bound the executor or ad­
ministrator of the deceased, and therefore that the clause 
was merely an offer which could only be accepted in the life­
time of the deceased. It will be observed, upon looking at 
the lease, that the lessor in no instance by express words 
binds his executors or administrators. The clause in ques­
tion was not nudum pactum. It was no more nudum pac­
tum than the clause by which the lessor agreed to pay 
taxes. I cannot find a case w’here it has been held that such 
an optional clause in a lease was nudum pactum. No-such 
case has been cited ; on the other hand, the books are full of 
cases when specific performance has been decreed by the 
Courts in cases when the lease or agreement contained such 
a clause.
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In Collingwood v. Bow,3 one Hawker agreed to sell his Judgment, 
business to one Hartley, and to execute a lease to him for Wetmore, J. 
14 years containing an option of purchase. Hawker died, 
and thereupon Hartley brought suit for specific performance 
of the agreement. The Court ordered a lease to be executed 
to Hartley for 14 years containing the option to purchase, and 
i.i the expiration of the 14 years, Hartley, claiming to exer­
cée his option, the Court ordered a conveyance to be made 
to him. In Weeding v. Weeding22 specific performance 
under such an option was decreed in a suit brought against 
the trustees of the lessor’s will after his decease. In Be 
.1 dams and The Kensington Veslrg 7 it was conceded that the 
option might be exercised after the death of the lessor. In 
U nods v. Hyde4 and In re Pyle, Pyle v. Pyle,23 it was never 
questioned. I cannot, therefore, conceive how it can be suc- 
< cssfully urged that such a clause is nudum pactum. The 
fact that the executors or administrators of White were not 
named in the clause does not relieve White’s representatives 
from performing what he agreed to do; the obligation to 
perform devolves on them. Fry on Specific Performance 
(3rd cd.), 91; Ilighgate Archway Co. v. Jeakes,5 Stocker v.
Dean3 Dickinson v. Dodds,2 and In re Adams and Kensing­
ton Vestry,7 and the dicta of some of the Judges made on 
these cases were relied on by the defendant’s counsel in sup­
in rt of the proposition that the representatives of the de­
feased person who had given the option were not bound un­
less the option had been executed in the lifetime of the de- 

vased. These eases do not, in my opinion, support this con­
tention. Ilighgate Archway Co. v. Jeakes5 was decided upon 
the question of what construction was to be put on the word 
" person ” in an Act of Parliament. The question in Dickin­
son v. Dodds2 was whether the writing in question was an 
offer or an agreement. The Court held it to be an offer. In 
In re Adams and Kensington Vestry7 the party who gave the 
rght of option, and the one who had the right to exercise 
il were both dead, and the administrator of the original 
lessee, who happened also to be his heir-at-law, exercised the 
right and obtained a deed of the property, but the question
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Judgment, raised by the proposed vendees from such administrator and 
Wtitmuie, .1. heir-at-law was whether a good title could, under the circuni- 

stam es, be given without the next of kin of the deceased 
lessee joining in the deed. Of tucker v. Dean0 turned upon
the peculiar wording of the agreement then in question.

it is also urged that the tender of the $2,500, which was 
made in current bank notes, was not a legal tender. No 
objection was made to the tender at the time on that ground.
1 cannot believe that this objection is seriously raised.

i see no reason why the Court should in the exercise of 
its discretion refuse specific performance in this case. The 
learned trial Judge, in the exercise of his discretion, has 
granted it, and we should hesitate before wo interfere 
with his discretion. No fraud has been proved. The 
witnesses for the plaintiff, iu is true, are somewhat contra­
dictory as to the time when the lease was executed and when 
certain conversations were had, and who were present at 
some of these conversations, but they are all agreed as to 
the essential matters in the ease, and they are supported by 
the lease itself, perfectly regular on its face, with the ex­
ception of Mr. Parker’s affidavit of execution, which states 
that the lease was executed on the day of its date, which is 
a clear error. It cannot, in view of the evidence of the 
witnesses Tweed and McCloy, be said that the property sold 
for a great deal under its value. The deceased sold it for 
what he paid for it, and does not appear to have improved it 
to any great extent. It is true the value of property in 
Medicine Hat had gone up, but it is equally true that what 
Tweed calls a “ fine hotel ” had been put up since he sold to 
the deceased. The rent that a property will command in this 
country is very often out of all proportion to its selling value, 
and affords no indication whatever of it.

In my opinion the appeal should be dismissed with costs.

Richardson and Scott, JJ., concurred.

Appeal dismissed with cosls.
Reporter:

Ford Jones, Advocate, Regina.
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In He KEKK.

Mini id l>ul laic—Sale of land for taxes—Corporation—Right to redeem 
—Construction of statutes—ltet rouet ire le<jislution—\ ested rights.

Sec. SO of the Charter of the City of Calgary (Ordinance 33 of 
J893Ï) provides that if land sold for taxes be not redeemed within 
one year after the cute of the sale, the purchaser shall be entitled 
to a transfer, which shall have the effect of vesting the land iu 
him in fee simple or otherwise, according to the nature of the 
estate sold; and sic. 81 provides that the transfer shall not only 
vest in the purchaser all lights of property which the original 
owner had therein, but shall purge and disencumber such laud 
from all payments, lieu charges, mortgages, and encumbrances 
whatever, other than existing liens of the city and the Crown.

Certain lots iu me city of Calgary were sold for taxes on 10th April,
1100, and a transfer was given to the purchaser on 8th May, 1001, 
the owners not having offered to redeem within the year. 

lie Id, that sec. 2 of Ordinance 12 of 1001, “ an Ordinance Respecting 
the Continuation of Sales of Land for Taxes,” passed 12th June,
1001, giving a right to redeem at any time before the hearing ot 
the application for continuation, is not retrospective, and that 
the original owners could not take advantage of its provisions.

Ibid, further, that sections 80 and 81 of the Charter of the City of 
Calgary are not ultra vires as being in conflict with sections 54 
and 57 of tho Land Titles Act, 1804. Wilkie v. Jcllctt3 applied.

[Scott, J., June 19th, mi.

This was an application by J. II. Kerr, the purchaser of Statement, 
certain lots in the city of Calgary under a tax sale, to have 
the sale confirmed. The owners appeared and objected to 
the confirmation on the ground that they were still entitled 
to redeem. The facts appear sufficiently from the judg­
ment.

J. B. Smith, K.C., for the purchaser and the city of Cal­
gary.

James Short, for the owners.
[June 16th, 1002.]

Scott, J.—The applicant seeks the confirmation of a 
sale to him by the treasurer of the city of Calgary for arrears 
of taxes- The sale took place on 16th April, 1900, and the 
transfer by the treasurer is dated 8th May, 1901.

fSee similar provisions in the Municipal Ordinance, C. O. 1808, c.
70. ss. 201, 202.

T.*L. R.—VOL. V. 20
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Judgment. The materials filed on the application shew that all per- 
Scott, J. sons who appeared by the records of the proper Land Titles 

Office to have any interest in the property were duly served 
with notices of the application.

Three of them, viz-, J. 1). Lafferty, William Gillies and 
James Gillies, appeared by counsel, and opposed the confir­
mation on the ground that it was shewn that before the time 
for hearing the applieation they had tendered the applicant 
a sufficient sum under section 2 of Ordinance chapter 12 of 
1901. They admitted the regularity of the sale, and that 
the applicant was entitled to have it confirmed if they were 
not entitled to redeem under that section.

Counsel for the applicant contended that the parties 
were not entitled to redeem because that Ordinance is not 
retrospective, and therefore does not apply to sales made be­
fore it was passed.

One of the grounds for that contention is that the effect 
of giving section 2 of the Ordinance a retrospective opera­
tion would be to deprive the applicant and others in his 
position of certain vested rights which before its passing 
they hail acquired under Ordinance 33 of 1893 (the charter 
of the city of Calgary). It is, therefore, important to con­
sider what, if any, vested rights the applicant had acquired 
before it was passed.

Section 80 of the charter provides that if the land be not 
redeemed within the period allowed by the Ordinance (one 
year from the date of the sale) the purchaser shall be en­
titled to a transfer which shall have the effect of vesting 
the land in him, his heirs, assigns and other legal represen­
tatives in fee simple or otherwise, according to the nature 
of the estate sold ; and by section 81 such transfer shall not 
only vest in the purchaser all rights of property which the 
original holder had therein, but shall also purge and dis­
encumber such lands from all payments, liens, charges, 
mortgages, and incumbrances of whatsoever nature and kind 
other than existing liens of the city and Crown.
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If full effect is given to these provisions it follows 
that the ant by reason of having received his transfer 
before the Ordinance in question was passed, was at the time 
of its passing the absolute owner of the lands subject only 
to any liens of the city or Crown.

Such being the case, section 2 of the Ordinance, if it were 
given a retrospective operation, would undoubtedly have the 
effect of depriving him of the property if a tender were made 
under its provisions. In view of this effect, and of the fact 
l hat there is nothing in the Ordinance to indicate that sec­
tion 2 was intended to have a retrospective operation, 1 
would bo obliged to hold that it had not such operation. 
See Quillcr v. Mapleaon,1 ami Jlickson v. Darlow3. 1 see 
no reason why full effect should not be given to those 
provisions of the charter.

I was at one time in doubt whether they were not 
vVm i ire», as they appeared to conflict with sec­
tions 54 and 57 of the Land Titles Act, owing to the 
provisions contained therein to the effect that after a certi­
ficate of title has been granted no instrument shall be effect­
ual to pass any estate or interest in the land until the same is 
registered, and that the certificate of title shall, so long ns 
it remains uncancelled, be conclusive evidence of ownership, 
but upon referring to the case of Wilkie v. Jellell in oar own 
Court, which was affirmed by the Supreme Court of Canada,1 
1 am led to the view that owing to the construction placed 
in that case upon those sections (they forming sections 59 
and 02 of the Territories Krai Property Act), and upon the 
general effect of the Act, the provisions referred to of the 
charter arc not open to that objection. It was held in that 
ease that the positive language of these sections was not in­
tended to prevent a Court from giving effect to rights equit­
able or otherwise. Now, I think that there can be no ques- 
! ion as to the authority of the Legislative Assembly to em­
power municipalities to sell lands for arrears of taxes and

■32 L. .T. O. R. 44: n Q. R. D. U72: SI W. R. 75. '23 Ch. D. GflO; 
48 I,. T. 449| 31 W. R. 417. ’2 N. W. T. R. No. 1, p. 125; 2» S. 
O. R. 282.

Judgment. 

Scott, J.47
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.ludgim ne. to transfer the land so sold to the purchasers. In fact such 
Stutt. ,l. sales and transfers arc recognized bv section 97 of “The Land 

Titles Act,” and that Act does not provide with respect to 
them, as it does with respect to sales under execution, that 
they shall not be of any effect until confirmed by a Judge. 
Section 97 provides that the transferee under a tax sale has 
the right to apply to he registered as the owner, and that 
implies that lie must either in law or in equity be entitled as 
owner at the time lie makes the application.

For the reasons I have stated I am of opinion that sec­
tion 2 of the Ordinance in question does not apply to the 
tale now sought to be confirmed, and as I am satisfied from 
the materials before me that the sale was regular, I hold that 
the applicant is entitled to an order confirming it.

Rr.roRTF.it:
Chas. A. Stuart, Advocate, Calgary.
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REGINA V. MELLON.
Criminal law — Indian Act—Intoxicant—Sale—Indian—Half breed— 

Menu rea—Construction of Statutes.

Section 94 of the Indian Act (It. S. C. 188(1 c. 431 provides that. 
" Every person who sells, exchanges with, barters, supplies or gives 
to any Indian or non-treaty Indian, any intoxicant . . . shall
on summary conviction ... be liable to imprisonment for a 
term not exceeding six months . . .

Held, following ltegina v. Ilowson,l that a half-breed who has “ taken 
treaty” is an Indian within the meaning of the Indian Act. A 
conviction of a person, licensed to sell liquor, for the sale of an in­
toxicant to such a half-breed was however quashed because the 
licensee did not know and had no means of knowing that the half 
breed shared in Indian treaty payments.

Mens rea must be shown.
[Rouleau, J., June 18th, 1000.

Appeal from conviction made the 20th January, 1900. 
The facts sufficiently appear from the judgment.

J. C. F. Bourn, for appellant.
C. tie W. MacDonald, for respondent.

[June 18th, 1900.]

Rouleau, J.—This is an appeal from a conviction made 
l>y William S. Edmiston and Stanislas Larue, Esquires, two 
justices of the peace in and for the North-West Territories, 
against John Mellon, of the town of Strathcona, in the said 
Territories, for that he the said John Mellon on the 19th 
January, 1900, supplied to one Charles Pepin, the said 
Charles Pepin then being a treaty Indian, an intoxicant.

It is admitted by Mellon that he supplied intoxicating 
liquor to Charles Pepin, but he says that he never knew, and 
had no means of knowing, that Pepin was a treaty Indian. 
Daignault, who was present when Pepin got the liquor, swore 
that he never knew that Pepin took treaty, although he knew 
he was a half-breed. Pepin himself was examined before 
me, and he sw'ore that he never dressed like an Indian, that

» 1 Terr. L. It. 492.

Statement.

T.L.R. VOL. V.—21
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Judgment. 
Roulwiu, J .

[VOL.

ho had worked for one Donald McLeod freighting between 
Calgary and Edmonton for two summers, that he never wore 
moccasins, that he was driving a pair of horses and selling 
posts the day he got the liquor. As a matter of fact Pepin 
speaks English fluently, and dresses better than many ordin­
ary white men, and there is no indication whatever in his 
appearance, in his language or in his general demeanour that 
he does not belong to the better class of half-breeds. It is 
a fact, nevertheless, that he took treaty about fifteen years 
ago. and according to Regina v. Ilowson,1 a half-breed having 
taken treaty is an Indian within the meaning of the Indian 
Act.

In Fou ler v. Padget* Lord Kenyon says: “It is a principle 
of natural justice and of our law, that the actus non facit 
reutn nisi mens sit rea. The intent and act must both concur 
to constitute the crime.” 1 find this principle fully discussed 
in all its phases in the case of the Queen v. Toison,3 
and the conclusion, arrived at by the Court there, is that 
there can be no crime without a tainted mind. Although 
this is not an inflexible rule, as in the case of by-laws passed 
by municipal corporations, still an enactment must be con­
strued with the qualifications ordinarily imported into the 
construction of criminal statutes, and in view of the various 
circumstances that may make the one construction or the 
other reasonable or unreasonable.

Would it be reasonable in this case to think that the 
licensee was guilty of an offence which he had no intention 
to commit, or which he had no means to ascertain ? Of course 
if there was any evidence to show that he was not in good 
faith, or that he might have had some reason to think that 
the man was an Indian, or that he was suspicious and ran his 
chances, 1 would not then hesitate to confirm the conviction. 
Mellon was not doing anything morally or legally wrong 
when he sold the liquor to Pepin, he was doing only what he 
vas entitled to do, in ordinary circumstances, according to 
the terms of his license.

3 7 T. It. 300, 4 It. It. 311. *38 L. J. M. C. 07, 23 Q. It. D. 168, 
60 L. T. 800.
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I find a case very much ad rem with this case in Sherras 
v. Deltutzen,4 where it was decided that in order to convict 
the licensee of a public house under sub-section 2 of section 
l(i of the Imperial Licensing Act, 1872. for serving a con­
stable with liquor or refreshment while on duty, mens reu, 
or knowledge on the part of the defendant that the constable 
was on duty, must be proved.

The clause referred to in this decision is, “If any licensed 
person (11) supplies any liquor or refreshment whether by way 
of gift or sale to any constable on duty unless by authority 
of some superior officer of such constable, he shall be liable 
to u penalty not exceeding, for the first offence, ten pounds, 
and not exceeding for the second or any subsequent offence, 
twenty pounds.”

In conclusion, I may add what Wright, J., said in the 
case just referred to, “In the present case, if knowledge were 
unnecessary, no publican would be safe.” Conviction 
quashed.

Recorder :
.1. E. Wallbridge, Advocate. Edmonton.

4 i 1895 > 1 Q. B. 918; 04 L. J. M. 218; 15 It. 388 ; 72 L. T. 839 ; 43 
W. It. 520; 18 Cox C. C. 157; 59 J. V. 440.

HE ESTATE HENRY STEIDEL, DECEASED.
IIunhand and wife — Devolution of Estates Ordinance — Married 

Women's Property Ordinance—Land Titles Act—Construction of 
Statutes—Imperial Acts in force in the Territories.

Tlio Devolution of Estates Ordinance, c. 13 of 1901, (assented to 
•June 12th, 1901), provides “1. The property of any man hereafter 
• lying intestate and leaving a widow, but no issue, shall belong to 
such widow, absolutely and exclusively, provided that prior to his 
death such widow had not left him and lived in adultery after leav­
ing him. (21 This section shall apply to the property of any person 
who died before the date of the coming into force of this Ordinance, 
m case no portion of the estate of such person has been distributed.”

II1 l[l. that s.-s. 2 does not apply to a case where the widow died pre 
Mously to the passing of the Ordinance, although no portion of the 
"siale of the deceased husband had l>een distributed at the time of 
its passing.

Judgment. 
Itouleau, J
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Statement.

The Ordinance respecting the personal property of married women, V. 
O. 181)8 c. 47, provides that "a married woman shall in respect of 
personal property he under no disabilities whatsoever heretofore ex­
isting by reason of her coverture or otherwise, but shall in respect 
of the same have all the rights and be subject to all the liabilities of 
a feme sole."

llehl. that notwithstanding this provision a husband is entitled to the 
whole of his deceased intestate wife's undisposed of personal property 
upon taking out letters of administration.

Section 3 of the l and titles Act, 38U4, "»7 & 58 Vic. (Pom.) c. 28, 
which provides that “ land in the Territories shall go to the personal 
representatives of the deceased owner thereof in the same manner as 
personal estate now goes, and lie dealt with and distributed as per­
sonal estate," duet# not convert realty into personalty, but refers 
only to the manner of distribution.

The Imperial Intestates’ Estates Act, 53-54 Vic. c. 21), is not in force 
in the Territories.

Where, therefore, S. died on the 24th December, 1801), intestate and 
without issue, leaving as his next of kin his father, and also his 
widow, who having married I»., died on the 22nd April, 1001. leaving 
a child by It., the property of S. was directed to be distributed as 
follows: one-half of the personal property to the deceased’s father 
and the other half to IS. for his own benefit, on his taking out admin­
istration to his deceased wife; one-half of the real property to the 
deceased’s father and the other half to the administrator of the 
widow's estate to be distributed, one-third to IS. and two-thirds to her 
child.

[Scott, J., January 21st, 1902.

This was an application by the Public Administrator by 
originating summons for an order determining the per­
sons entitled to share in the distribution of the estate. 
Deceased died on 24th December, 1899, without issue, and 
intestate, leaving a widow, who afterwards married one Engle- 
bert Buchler. and his father Franz Steidel. The widow died 
on the ‘22nd April, 1901, leaving a child by Buchler. Letters 
of administrat ion were granted to the applicant on 10th June. 
1901, and no portion of the estate was distributed prior to 
the passing of the Ordinance respecting Devolutions of 
Estates, c. 13 of 1901 (12th June, 1901).

N. I). Beck, K.C., Public Administrator, in person.
Wm. Short, for Franz Steidel.—The father is entitled to 

share as next of kin. Ordinance e. 13 of 1901 provides only 
for the case of a widow who survives. The widow died be­
fore the passing of the Ordinance, and therefore was never 
in a position to take under it. It contains no provision for 
the passing of shares of deceased persons.

J. C. F. Bourn, for Englebert Buchler.—Widow was en­
titled to whole of estate of deceased by combined effect of sec­
tion 11 of North-West Territories Act, section 3 of Land
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Titles Act. and section 1 of Imperial Intestates’ Estates Act, Argument. 
53 A 54 Vie. c. 21). Husband is entitled to whole of wife’s 
personalty. C. 0. 1898, c*. 47, has not taken away husband’s 
common law right as to property undisposed of by wife. The 
Statute of Distributions does not apply to property of married 
women. Leith’s Real Property Statutes, at p. 204; Williams 
on Executors, 9th ed., pp. 347 and 1357.

Heel', for infant child of widow.—Ordinance c. 13 of 
1901 is retroactive. It must be taken as speaking from the 
death of the husband, therefore widow would take the whole 
property. In any event she is entitled to one-half of the 
real estate under section G of the Land Titles Act. As 
between the present husband and child the child takes two- 
thirds of the wife’s real estate under section 7 of the Land 
Titles Act and of the personalty under the Statute of Dis­
tributions. The effect of C. 0. 1898, c. 47, is to make wife’s 
property hers absolutely. It is a new departure. It is not 
a separate property Act, but gives her a greater interest than 
any other Act respecting property of married women. The 
idea of separate property is eliminated. The married woman 
is given as absolute an ownership as a feme sole or a man.
When wife is freed from disabilities her property goes to the 
next of kin. Williams on Executors, 9th ed., p. 348; In re 
(jooils of Worman,1 In re goods of Farraday,2 * In re goods of 
Sleyhenson,8 In re goods of Brighton.4

If husband is entitled to whole of personal estate he is not 
entitled to it by his marital right, but must take out letters 
of administration. Attorney-General v. Partington.5

[January 21st, 1902.]

Scott, J.—This is an application by the administrator of 
the estate of deceased for an order determining certain ques­
tions arising in the administration of the estate.

Deceased died on 24th December. 1899, without issue and 
intestate. He left a widow who afterwards married one

11 8w. & Tr. 518; 20 L. J. P. 104 ; 5 Jur. (N.8.) 087. *2 Sw.
A Tr. .100 ; 31 L. .1. I*. 7: 7 Jur. ( X.8.) 252. 8 L. It. 1 P. & D. 280 ; 30
L J. P. 20. * 34 L. .1. P. 55. 6 3 II. & C. 103; 33 L. J. Ex. 281 ; 10
Jur. (X.S.i 825; 10 L. T. 751; 13 W. It. 54.
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Judgment Buehler. She died on 22nd April. 1901. leaving a child by 
Soott, J. Buehler. Letters of administration to the estate of the de­

ceased were granted to the applicant on the 10th June. 1901. 
No portion of the estate was distributed by him prior to the 
passing of the Ordinance, c. 13. of 1901 (12th June. 1901). 
Franz Steidel, the father of the deceased, is his next of kin.

The first question submitted is whether Franz Steidel, 
the father of the deceased, is, in view of the provisions of sec­
tion 1 of the Ordinance referred to, entitled to any share of 
the estate.

The following is the section referred to:
1. “The property of any man hereafter dying intestate 

and leaving a widow hut no issue shall belong to the widow 
absolutely and exclusively, provided that prior to his death 
such widow has not left him and lived in adultery after leav­
ing him.

2. “This section shall apply to the property of any per­
son who died before the date of the coming into force of this 
Ordinance in case no portion of the estate of such person has 
been distributed.”

In my opinion the effect of s.-s. 2 is to make the section 
cable only to cases where the widow of the deceased was 

living at the time of the passing of the Ordinance.
It is apparent that the only object of the section was to 

make better provision for the widow than she had theretofore 
been entitled to, and, for that purpose, and that purpose alone, 
it appears to have been thought advisable that, in cases 
within sub-section 1, even the interest of the next of kin, 
which vested imnu " ly upon the death of the husband, 
should be divested. It surely could not have been the in­
tention to deprive the next of kin of such vested right in 
cases like the present where the sole object of the provision 
could not be attained nor, in my view, does any such inten­
tion appear.

Although the sub-section may be said to give the provision, 
to some extent, a retrospective effect by making it applicable 
under certain circumstances to the proj>erty of a person

38

41
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dying In*fore it was passed, there is no provision for its taking Judgment, 
effect, in such case, from the time of death. It takes effect Scott. J. 
only from the time it was passed and, such being the case, 
his widow dying before that time could not at any time have 
acquired anv interest under it. There was nothing which 
could pass to her personal representatives at her death, and, 
in order to give to the provision the effect contended for on be­
half of Buehler and the infant in this case, it appears to me 
that it should have provided that, in the event of the widow' 
dying before the passing of the Ordinance, her personal re­
presentatives should be entitled.

In Reid v. Reid0 Bowen, L.J., referring to the maxim 
that, except in special cases, the new’ law ought to be con­
strued so as to interfere as little as possible with vested rights, 
says: “ It seems to me that in construing a statute which is 
to a certain extent retrospective, and even in construing a 
section which is to a certain extent retrospective, we ought 
nevertheless to bear in mind that maxim as applicable when­
ever we reach the line at which the words of the section cease 
to be plain. That is a necessary and logical corollary of the 
general proposition that you ought not to give a larger retro­
spective power to a section, even in an Act which is to some 
extent intended to be retrospective, than you can plainly see 
the legislature meant.”

It was further contended on behalf of Buehler that by the 
combined effect of the X. W. T. Act and Imperial Act c. 53-54 
Vic. c. 28, s. 1, the widow of the deceased became entitled 
to the w'hole of his estate both real and personal. The answer 
to this contention is that the latter Act is not one which is 
applicable to the Territories. In Hardcastle on Statutes, 2nd 
ed.. at p. 447, it is stated that “ theoretically the British Par­
liament can legislate for the whole Empire; but it is never 
])resumed to legislate except for the United Kingdom unless 
apt words arc inserted in the Act.”

The next question is whether Buehler, the husband of the 
widow of the deceased, is either jure mariti or as her admini­
strator with or without letters of administration to her estate,

*31 Ch. D. 402; 55 L. J. Cb. 2U4; 54 L. T. 100; 34 W. R. 232.
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Judgment, entitled, to the exclusion of the infant child of his marriage, 
.Scott, J. to such share of the personal estate of the deceased as his 

wife was entitled to.
It was conceded by counsel for the infant that under the 

Acts respecting the personal property of married women in 
force up to the time of the passing of C. 0. 1898, c. 47, the 
husband was entitled, upon the death of his wife, to the whole 
of her separate personal estate in resnect of which she died in­
testate, but it was contended by him that, by reason of that Or­
dinance, a different rule must now prevail, that its effect is to 
make her the absolute owner of her own property and to give 
her the same control over it as if she were a feme sole freed 
from all restrictions which were contained in the former Acts 
with respect to her powers in relation to her separate estate, 
and that the Ordinance is an entirely new departure from the 
former Acts respecting the separate estate of married women 
in that it gives her a greater interest in her property than 
was given by them.

It may be true that such is the effect of the Ordinance, 
but nevertheless, like the other Acts referred to, it is silent 
as to what is to become of her property, undisposed of by her 
prior to her decease.

In In re Lambert, Stanton v. Lambert,'1 Stirling, J., re­
ferring to the Imperial Married Women’s Act of 1882, says, 
at p. 035, “ The Act simply confers on married women the 
capacity to acquire, to hold and dispose, by will or otherwise, 
of property as if they were feme sole. None of these matters 
are in question. The acquisition and holding of the pro­
perty are past and gone. The dispute is as to the devolution 
of the property undisposed of. Now with this the Act docs 
not purport to deal. In this respect the language of the 
Act is in marked contrast with that of the 25th section of 
20-21 Vic. c. 85. which provides that in case of judicial sepa­
ration the wife shall from the date of the sentence and whilst 
the separation shall continue be considered as a feme sole 
with respect to property of every description which she may 
acquire or which may come to or devolve upon her, and such

’39 Ch. D. 020; 57 L. J. Cb. 027; 50 L. T. 420.
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property may be disposed of by her in all respects as a feme 
sole, and on her decease the same shall, in case she shall die 
intestate, go as the same would have gone if her husband had 
been then dead.”

In my view this language is applicable to C. 0. c. 47 to 
the same extent as it is to the Act to which it refers.

I find that in the Province of Ontario provision is made 
by R. S. 0. c. 127, s. 5, for the devolution of the property of 
a married woman undisposed of by her. Under it one-third 
of both real and personal property goes to the husband if she 
leaves issue, and one-half if she leaves no issue, and subject 
thereto it devolves as if her husband had predeceased her. It 
appears to mo that some such provision is required here in 
order to entitle her issue to share in her personal estate.

In my opinion Buehler is entitled to the whole of the 
share of the personal estate of deceased to which his wife 
became entitled, but, in order to obtain it, he must take out 
letters of administration.

The question last referred to having been answered in the 
affirmative, it becomes necessary to answer the further ques­
tion whether, in view of the provisions of the Land Titles Act 
relating to the descent of land, and of the declaratory Act 
63-64 Vic. c. 27, s. 5, the real estate of the deceased was con­
verted into personalty thereby entitling Buehler to the share 
of the real estate of the deceased to which his wife became 
entitled.

Section 3 of the Land Titles Act is as follows:
“ 3. Land in the Territories shall go to the personal re­

presentatives of the deceased owner in the same manner as 
personal estate now goes, and shall be dealt with and dis­
tributed as personal estate.”

If this section stood alone it might be open to the con­
struction that its effect is to convert lands into personal pro­
perty upon the death of the owner, but there are other pro­
visions of the Act which point to the conclusion that such 
was not the intention.

Judgment. 

Scott, J
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.Judgment. Section 6 provides that no widow whose husband died on 
Scott, J. or after 1st January, 1897, shall he entitled to dower in the 

lands of her deceased husband, but she shall have the same 
right in such lands as if it were personal property.

Jt follows from this that a widow whose husband died 
before that date is still entitled to dower in the lands he died 
possessed of, and in order that she may have dower therein 
the lands must continue as lands and not as personal pro­
perty. Again, if, upon the death of her husband, his land 
became personal property, the latter part of the provision 
would be unnecessary legislation, because she would in that 
case be entitled to share in it as personal property, not as if 
it were personal projwrty. The use of the words “as if it 
were personal property ” is in itself a strong indication that 
conversion was not contemplated.

Sections 12, 13, 14, and 15 all refer to lands and interests 
in lands as such subsequent to the death of the owner, and 
thus afford a similar indication.

In view of the other provisions of the Act to which I have 
referred, I am of opinion that the effect of section 3 is not 
to convert lands into personal property upon the death of the 
owner, but that the proper construction to be placed upon it 
is that the land shall be dealt with and distributed not as 
personal property, but merely as if it were personal property.

I reserve the question of costs of the application, as I wish 
to hear the parties upon it.

[An order was subsequently drawn up to the effect stated 
in the head-note.]

Reporter :
J. E. Wallbridge, Advocate, Edmonton.
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ROBERTSON v. WHITE.

Practice—Counterclaim—Adding garlics to.

Tin- |irneticp of the Supreme Court of the Territories permits n der 
fi-i'dimt to set up a counterclaim which raises questions between him­
self and the plaintiff, along with other persons, and to add such other 
persons as parties by the counterclaim: the English practice respect­
ing counterclaims contained in Order 21, rr. 11, 12. 13, 14, and 15,* 
being in force in the Territories.

| Scott, J„ Jlarch Srd, 1902

This was an application by the plaintiff and by H. B. R. 
and W. S. R. to strike out the defendant’s counterclaim, 
whereby the said H. B. R., \V. S. R. and one X. W. had been 
joined along with plaintiff as defendants to the same, on the 
grounds that the practice of the Court does not authorize the 
delivery of a counterclaim against the plaintiff along with 
parties not parties to the action, nor does it authorize the 
adding of parties to the action by way of counterclaim.

X. D. Beck, K.C., for plaintiff and added defendants.— 
The defendant is right if the English practice as contained

* Note.— ( 111 Where a defendant by his defence sets up any 
counterclaim which raises questions between himself and the plaintiff, 
along with any other iiersons, lie shall add to the title of his defence a 
further title similar to the title in a statement of claim, setting forth 
the names of all the persons who, if such counterclaim were to be 
enforced by cross action, would be defendants to such cross action, 
and shall deliver his statement of defence to such of them as are parties 
to the action within the period within which he is required to deliver 
to the plaintiff.

t 121 Where any such person ns in the Inst preceding rule men­
tioned is not a party to the action, he shall be summoned to appear by 
being served with a copy of the defence, and such service shall be regu­
lated by the same rules as hereinbefore contained with respect to the 
service of a writ of summons, and every defence so served shall lie 
endorsed in the form No. 2, in Appendix It., or to the like effect.

( 13» Any person not a defendant to the action, who is served with 
a defence and counterclaim as aforesaid, must appear thereto as if lie 
had been served with a writ of summons to appear in an action.

( 141 Any person named in ji defence as a party to a counterclaim 
thereby made may deliver a reply within the time within which lie 
might deliver a defence if it were a statement of claim.

(151 Where a defendant sets up a counterclaim, if the plaintiff 
or any other person named in manner aforesaid as party to such 
counterclaim contends that the claim thereby raised ought not to be 
disposed of by way of counterclaim, but in an independent action, he 
may at any time before reply, apply to the court or a judge for an 
order that such counterclaim may be excluded, and the court or a judge 
may, on the hearing of such application, make such order as shall lie

Statement.
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Argument.

[VOL.

in Order 21, rr. 11, 1*?. 13, 14 and 15, is in force in the Ter­
ritories. I contend that it is not: Conrad v. Alberta Mining 
Co.A Boardmnn v. Handley,2 Our Rule 110, Order XI., in­
troduces counterclaim against plaintiff alone, but the rules 
are silent as to any other mode of counterclaim. Order XI. 
deals with “ pleadings generally,” and collects such portions 
of the English Orders as were intended to be in force here. 
The latter part of Rule 110, “and if in any case in which the 
defendant sets up a counterclaim, the action of the plaintiff 
is stayed or dismissed, the counterclaim may nevertheless be 
proceeded with,” is taken from the English Order 21. r. 16, 
and that is the only portion of the Order which appears in 
our Ordinance, and all that was intended should apply. If 
this contention is not correct, then there are other provisions 
which would he in force here, viz., rr. 18, 19 and 21.

C. de W. MacDonald, for defendant:—Subsection 3 of sec­
tion 8 of the Judicature Ordinance, which is identical with 
subsection 3, section 24, of the English Judicature Act, 1873, 
as to claims against plaintiff and other parties, shows that such 
counterclaim is authorized by our practice even in the ab­
sence of rules. Our Rule 110 only contains the portion of 
the practice respecting counterclaim which appears in Eng­
lish Order 19 on “ pleadings generally,” all the rest of the 
practice on counterclaims appears in English Order 21 on 
“Defence and Counterclaim.” Rules 11 to 15 are a subject 
apart from the rest of the rules in that order, and might 
have been headed, “ bringing in other parties by way of 
counterclaim,” and we are not tied down by the headings. 
The subject not being touched upon by our Ordinance the 
English Rules are, therefore, in force under section 21.

Beck, in reply:—Subsection 3 of section 8 of the Judica­
ture Ordinance does not affect the question. Neither the 
Legislature nor the Judges have made any rules to carry out 
the provisions in the subsection, and until rules are made, it 
is inoperative.

1 4 Terr. L. R. 412. 14 Terr. L. R. 200.
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[March 3rd, 1902.]
Scott, J.—Held that the English Rules in question arc 

in force in the Territories, and dismissed the application.

Reporter :
J. E. Wallbridge, Advocate, Edmonton.

IMPERIAL liAXK v. HI LL.

1 lank Act—1 till of lading—Property in pood*—Passing of property— 
Sole* of goods ordinance- Conn 0/ actum — Action for price 
Conversion -Measure of damages—Alci chantable poods Implied 
warranty- Sitting np breach of icurranty in (i inn nation or ex­
tinction of price -Practice—Pleading—Claim of relit / —Payment 
into t ourt—Judgment on plea of paginent into Court—Costs— 
Appeal as to costs --Amendment oj pleading*—Moulai.tg pleadings 
to accord with evidence

The judgment of Koulkav. J. (4 Terr. L. T. 41)8» varied by striking 
out the order to amend the plaintiffs' statement of claim ns unneces­
sary. and directing that judgment he entered for the defendant, and 
ih.ii the amount paid into Court by the defendant be paid out to the 
plaintiffs; the plaintiffs to have the costs of the action up to the 
time of the second payment into Court ; the defendants to have the 
general costs of the action after that date, and the plaintiffs to have 
the costs of the issues upon which they succeeded.

The trial Judge having reserved judgment came to the conclusion that 
the plaintiffs were entitled to the moneys paid into Court by the 
defendant. lie held, however, that they were not so entitled under 
the form of the statement of claim (4 Terr. L. It. p. 41)81. but only 
under a claim for conversion, and accordingly in his reasons for 
judgment—the formal order bad not been taken out before the appeal 

he stated.that under the authority of Rule 181) of the Judicature 
Ordinance. "C. O. 1898, c. 21, he “ amended the statement of claim 
so as to determine the real question at issue according to the evidence 
adduced,” and thereupon directed judgment to be entered for the 
plaintiffs for the amount paid into Court, without costs.

Held (11. (McGuire, C.J., doubting). that no amendment was neces­
sary ; that if, as in this case the facts alleged showed a wrongful 
conversion that was sufficient, although the specific words were not 
used, and that so far as the relief claimed was concerned the Court 
was entitled under English O. 20, rule 0 (introduced by J. O. 1898, 
s. 21 ). and J. O. 1898, s. 8. s.-s. f>, to give, and ought to give, any 
appropriate relief to which the plaintiffs were entitled, though it was 
not specifically claimed.

(21 That where money is paid into Court (though with a denial of 
liability) it is to be taken to be pleaded as an alternative defence 
going to the whole cause of action, and if the plaintiff fails to show 
himself entitled to a greater sum the defendant is entitled to judg­
ment. on t his defence, and that the proper judgment ns to costs is :— 
The plaintiff to have the costs of the action up to the time of pay­
ment into Court ; the defendant to have the general costs of the 
action from that time and the plaintiff to have the costs of the issues

Judgment. 
Scott, J.
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found in lii.s favour. Waystoff v. Haïtien' (taken as interpreting 
W'lmler v. V'/w / niteil Teh /iIihik Co.? (loti turd v. Carr" and Mood 
v. Leetham * i, followed and applied.

(It) That although by Hide 500 of the J. O. C. O. 1808. c. -1, no 
appeal lies without leave from any judgment or order as to costs 
only which by law are left to the discretion of the Court or Judge 
making the judgment or order: and although the Court will not as a 
rule interfere with such discretion unless it has been exercised on a 
wrongful principle, nevertheless when the judgment or <>rd«*t dealing 
with the question of costs is appealed from on other grounds, the 
Court has power under Hide 507 to make any order which ought to 
have been made by the Court or Judge, and this rule authorizes 
tin* Court in banc to deal with the question of the costs below in 
any way which may appear necessary or expedient by reason of its 
varying or reversing the judgment or order appealed from.

(41 That there were therefore two grounds on which to vary the trial 
Judge's direction as to costs:

(oi That the trial Judge acted on a wrong principle, and
(0 i That his direction amending the plaintiffs statement of claim was 

unnecessary and improper.
The trial Judge’s direction as to costs was therefore varied.
Per AlvtivniK. C.J. (11 Against the contention of the plaintiffs that the 

measure of damages was the face value of the Hill of Exchange- inas­
much as the defendants’conduct prevented them from returning the 
bill of lading to the consignors and demanding back the amount ad­
vanced upon its security, that the measure of damages was the value 

hut only the actual value having regard to their condition and 
quality—of the goods to the plaintiffs, not necessarily what the de­
fendant could or did sell them for. The plaintiffs' contention was 
unsound, inasmuch as upon the dishonor of the draft they were en­
titled to look to the drawers at once and were not obliged to give 
credit for the amount of the collateral security until they hail 
actually realized thereon, MoUiohh Hank v. Cooper.* The bill of

(lading was of no value except to give the via in tiffs the property, and 
the right to the possession of the goods. The damages in an action 
by either the bank or the consignors against either the defendant or 
a stranger would have lieen the same. viz. : the xalue of the goods, 
because now by virtue of section 51 of the Sales ,»i (Hoods Ordinance 
any breach of warranty—here the defective quality of the goods— 
caii be set up in diminution of extinction of the price sued for.

(21 The difference in language between the Imperial Hills of Lading 
Act I 18-lb Vie. c. 111. s. It. and the Hank Act (defining the posi­
tion of an endorsee of a bill of lading I, considered.

(31 Money paid into Court at the opening of the trial without objec­
tion, anil without any terms being imposed, must be taken to have 
been paid in under the rules in that behalf, tloutard v. Carr."

Per Wetmore, J. (Richardson and Scott, JJ.. concurring).
(11 Had the consignors as in »Sheplienl v. Ilarrison " sent the bill of 

exchange with the bill of lading attached, directly to the defendant, 
they might have sued for the price on the basis of the defendant’s 
acceptance of the goods or for damages on the basis of a conversion. 
In the former case the defendant could have set up the defective 
quality of the goods in diminution of the price. In the latter case 
the measure of damages would have been the value of the goods to 
tlie consignors which would probably be the same as in the former 
case. The bank as the holders of the hill of lading were in no better 
position than the consignors.

’ (1001) 71 L. J. K. R. 55: (10021 1 K. It. 124. * (1884) 13 Q. 
R D. 507 ; 53 L. J. <). H. 400 : 50 L. T. 740: 33 W. H. 205. 11883»
1.3 Q. R. I) 508h : 53 L J. (>. R. 107» : 33 XV. It. 205a. «(18021 01 
L J. (>. H. 215. 5( 18001 20 S. ('. K. 011. ‘(1871 • L. It. 5 II. L. 110; 
40 L. J. Q. R. 148 ; 24 L. T. 857 : 20 XV. It. 1 : 1 Asp. M. C. 00.
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(lii Semble, the right and title vested in the plaintiffs under s. 73 of 
the Hunk Act by virtue of the hill of lading was only the right and 
title to the goods, and not contractual rights which the consignor hud 
against the purchaser.

Circumstances raising an implied warranty that goods are merchant­
able considered.

[Court in banc, June l'ph, W02.

The plaintiffs appealed from the judgment of Bouleau, 
J.. reported 4 Terr. L. R. 498.

The appeal was heard July 26th, 1901.
B. McCarthy, K.C., and C. A. Stuart, for appellants:— 

The plaintiffs took the bill of lading as security for the 
amount advanced by them to the Parsons Produce Co. upon 
the bill of exchange, which they arc authorized to do by the 
Bank Act. The bill of lading, which was a valuable security, 
was handed to the defendant for the purpose of enabling him 
to inspect the goods only, and having parted with the bill of 
lading he must accept and pay the draft: Shepherd v. Jlar- 
risonClover v. Southern Loan and Savings Co.1 The de­
ft mlant's re-shipping and selling the goods constituted a con­
version of them : Hew v. Payne* The measure of damages is 
not what the goods realized, but what they were worth to the 
plaintiffs: A rat ns v. Hums,° Eivbank v. Nutting™ and they 
were worth to the plaintiffs the amount of the bill of ex­
change. The defendant, having accepted the goods by deal­
ing with them, must pay the plaintiffs the price he agreed to 
pay the Parsons Produce Co., and any liability for defect in 
the goods is not transferred to the plaintiffs, but remains in 
the Parsons Produce Co., against whom the defendant still 
has his recourse. There is no privity of contract between 
plaintiffs and defendant: Parker v. Palmer,n Street v. Blay,,a 
Chapman v. Morton.13 Gurney v. Be hr end,14 was decided be­
fore the Bank Act was passed. The plaintiffs are entitled to 
their full costs of the action. No amendment of the state­
ment of claim was necessary.

_( HKll i 1 o. L. It. 50. "(1880 i 53 L. T. 082; 5 Asp. M. V. 515. 
1 18i8i i:x. Div. 2S2: 47 L. J. Ex. 50(1; 20 XV. It. 024. " i 18401 

• . B. 707. "(182H 23 It. It. 313: 4 B & AI<1. 387. ,a(IKil » 30 
}' B. 020; 2 B. A Ad. 450. ",1843i 11 M. & XV. 534: 12 L. .1. Ex. 
r;'-\ ''(18541 23 L. J. Q. B. 205; 3 El & Bl. 022: 18 Jur. 850; 2 XV.
It. 425.

Statement.
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Argument. v|. Lougheed, K.C., and li. B. lhnnett, for respondent :
—The plaintiffs are in no better position with relation to the 
defendant, the buyer, than the sellers, the Parsons Produce 
Co., would be. By section 14 of the Sale of Goods Ordin­
ance (a) there was an implied contract on the part of the 
sellers that the buyer should have possession of the goods free 
from any charge or encumbrance of any third party not known 
or declared to the buyer before or at the time the contract 
was made; by section 16 there was an implied contract that 
the goods were of merchantable quality and reasonably fit 
for human food; by section 311 the seller was bound to afford 
the buyer a reasonable opportunity of examining the goods ; 
by section 51 the buyer may set up any breach of warranty 
bv the seller in diminution of the price. By section 73 of 
the Bank Act the plaintiffs acquired only the rights and title 
of the Parsons Produce Co. : Cox v. Bruce,™ Qurneg v. 
Behrend,14 Thompson v. Doming,™ Sewell v. Burdick,17 Lick- 
harrow v. Mason,™ Kemp v. Falk,™ Bills of Lading Act 
(Imp.), 18 &' 10 Vic. c. Ill, s. 1. The bill of lading was 
worth to the plaintiffs only what the goods were worth. The 
plaintiffs can recover from the defendant only what the Par­
sons Produce Co. could have recovered, viz., the value of the 
goods at the contract price, less wlmt the defendant is entitled 
to deduct therefrom for breach of warranty, which amount 
the defendant paid into Court. There was no wrongful re­
tention of the bill of lading by the defendant to make him 
liable in conversion under Shepherd v. Harrison.9 The state­
ment of claim was insufficient. The plaintiffs are not entitled 
to costs, not having accepted the money paid into Court. As 
to the measure of damages, Wills v. Wells.*" As to costs, 
Coutard v. Carr,9 Wheeler v. United Telephone Co.,2 and Wood 
v Leetham.*

(a) Cap. 39 of Consolidated Ordinances, 1898.
18 (1880) 18 Q. R. I). 147; 56 L. J. Q. R. 121; 57 L. T. 128; 35 

W. It. 207: 0 Asp. M. 0. 152. 1011*451 14 M. & W. 403 ; 14 L. J. Ex. 
320. 17(1884) 10 App. (’as. 74; 54 L J. Q. R. 150; 52 L. T. 445 ; 33 
W. It. 401 ; 5 Asp. M. C. 370. '"(17N7i 1 It. It. 425 ; 4 Rro. P. C. 57; 
1 II. Rl. 300 ; 5 Term. Rep. 683 ; 0 Term. Rep. 131. '"< 1882 • 7 Apr 
Cas. 573 ; 52 L. J. Ch. 107: 47 L. T. 454: 31 XV. It. 125 : 5 Asp. M. 
0. 1. *"(18181 8 Taunt. 204 ; 2 Moore 247.



V] IMPERIAL RANK V. HULL. 317

. [June J>th, 190J]

McGuire, C.J.—This is an appeal from the judgment of 
the late Mr. Justice Rouleau.

The plaintiffs sued the defendant for the amount of a 
draft drawn upon the defendant by the Parsons Produce 
Co., of Winnipeg, payable to the order of the plaintiffs, but 
not accepted by the defendant.

The plaintiffs had for value taken the draft, and, as col­
lateral security therefor, an assignment of a bill of lading 
of a quantity of poultry agreed to he supplied by the Parsons 
Produce Co. to the defendant for the price of which the draft 
had been made. On the arrival at Calgary of the car con­
taining the poultry, defendant’s manager, Mr. Gillies, wish­
ing to examine the goods before accepting the draft, obtained 
the bill of lading from the plaintiffs for the expressed pur- 
]»<-<(. of enabling him to so examine. At the first partial in­
spection the true condition of the poultry was not apparent, 
but on removal to the warehouse and on opening up the crates 
it was found that the goods were not according to contract, 
and that a large portion was unfit for food. The following 
day, on further examination, this was confirmed, and the 
Parsons Produce Co. were informed by telegram, and on the 
vOtli—two days after «retting the bill of lading—the bank 
was informed that the draft would not be paid, on account 
<>f the condition of the poultry. The defendant’s manager 
tried to get back the bill of lading from the railway com­
pany, but was unable to do so as the practice of that company 
is in such cases to retain and cancel the bill. The draft was 
not accepted nor was it paid.

The defendant says that he sold all the poultry that 
was fit for food, the rest being destroyed except a quantity 
shipped at the request of John Parsons, to Vancouver ; that an 
account was kept of all that was sold ; and the value, at invoice 
price, was paid into Court. The consignment to Vancouver 
never realized anything to the defendant, but, as this was 
done without authority from the plaintiffs, the defendant on 
the morning of the trial, paid into Court a further sum which

T.L.R. VOL. V.—22

Judgment. 

McGuire,C.J.
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.lmlgimnt. included the amount of this consignment at invoice price.
MoUuiro,C.J. The plaintilT declined to accept the money paid into Court, 

and proceeded with the trial.
The learned trial Judge found that when the defendant 

refused to accept the draft he was guilty of a conversion 
in dealing with the goods, and was liable to the plaintiffs for 
the value of the poultry, but he also found that the sums paid 
into Court were sufficient to satisfy the damages sustained 
by the plaintiffs.

The trial Judge interpreted the plaintiffs’ statement of 
claim to be one for the amount of the unaccepted draft, and 
that on the pleadings as they stood, the plaintiffs could not 
succeed. He held, however, that the facts in evidence would 
entitle them to succeed as for a wrongful conversion and to 
recover the value of the goods. He, therefore, ordered the 
statement of claim to be amended accordingly. He con­
cludes his judgment as follows:

“ The plaintiffs are, therefore, entitled to receive the 
amount deposited in Court to the credit of this cause, to wit, 
the sum of $827.02 deposited with the filing of the defence, 
and a further sum of $370.90, $125.08 of which was for goods 
delivered to the Parsons Produce Co. without the consent of 
the plaintiffs, making in all the sum of twelve hundred and 
four dollars and fifty-two cents ($1,204.52) for which sum 
the plaintiffs are entitled to judgment without costs.”

The plaintiffs, on this appeal, do not contend that they 
were entitled to recover upon the unaccepted draft, and say 
that they never so claimed, and that while the language of 
their statement of claim may not have set out distinctly their 
real cause of action, it sufficiently alleged the facts, and if so 
they were entitled without amendment to such remedy as the 
facts would justify. They say that the defendant was guilty 
of conversion and that they are entitled to the value of the 
poultry, viz., the value of the goods to them, and that such 
value was the amount of the draft, because, as they contend, 
owing to the non-return of the bill of lading and the con­
version of the goods they were unable to return it to the 
Parsons Produce Co., and to demand back the amount paid
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by them for the draft. It is not contended that the defendant Judgment 
wilfully detained the hill of lading, but the plaintiffs say that McGuire,C.J 
he so dealt with it, by delivering it to the railway company, 
as to prevent him returning it to the plaintiffs. The defend­
ant, on the other hand, says that he was entitled to inspect 
the goods before accepting the draft and it was plaintiffs’ 
duty to afford him the necessary facilities for so inspecting; 
that plaintiffs knew and assented to the use he was going to 
make of the document, and that it was not the defendant’s 
fault that he was unable to return it to the plaintiffs.

Dealing with the plaintiffs’ contention. I agree that they 
arc entitled to damages measured by the value of the goods 
—and the value thereof to them—not necessarily what de­
fendant could or did sell them for—but I cannot agree that 
such value was the face of the draft nor is the reason offered 
a good one, viz., that by reason of defendant's acts they were 
unable to look to the Parsons Produce Co. Upon the dis­
honour of the draft they were entitled to look to the drawers, 
and were not obliged to give credit for the collateral security 
until they had actually realized thereon: Molsons Bank v.
CooperThey were not purchasers of the poultry—by the 
Hank Act they could take the bill of lading as security, and 
plaintiffs admit that it was taken only as security. Ilad the 
defendant got possession of the draft itself and refused to 
return it, then the plaintiffs might have been entitled to 
i laim its face value. A bill of lading, however, is not a bill 
• f exchange, nor was it of any value to the plaintiffs except 
tii give them a property in. and a right to the possession of, 
tlii- goods. Had the defendant been a total stranger to the 
plaintiffs, and had he wrongfully got possession of the goods 
«iid converted them to his own use, what civil remedy would 
plaintiffs have had to recover the value of the goods?
There was no contract between the plaintiffs and the de- 
h ndant, and their right to sue him is either because he wrong­
fully converted the goods to his own use and deprived the 
plaintiffs of them, or because they had acquired all the right 
-nul title of the owners and could sue for the price. The 
damages in cither case would be the value of the goods, under
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Judgment the circumstances in this ease. The evidence satisfied the 
McGuire,r J. trial Judge that the defendant paid into Court the invoice 

price of all the goods that were fit for food—the poultry that 
was mildewed and unfit for fowl and thrown away was of 
no value to the plaintiffs or anyone else; the defendants there­
fore paid into Court the invoice price of (practically) all the 
poultry covered by the bill of lading. I think the learned 
trial Judge was justified in finding that the amount paid in 
was at least sufficient to satisfy the damages of the plaintiffs, 
even assuming that the measure of damages was the value, to 
the plaintiffs, of the poultry. It was argued that by the Bank 
Act. s. 73. the plaintiffs had all the rights of the Parsons 
Produce Co. If so. what could that company, if plaintiffs, 
have recovered ? At one time the law was that in an action 
for the price they would have been entitled to the amount 
agreed on, the defendant not being allowed to set up any 
breach of warranty in reduction or extinction of the price, 
but being left to a cross action for damages for such breach. 
But that is not the law now. The defendant is entitled to 
set up such breach of warranty in diminution or extinction of 
the price (s. 51. Sales of Goods Ordinance).

A distinction was drawn between the Bills of Lading Act 
in England (18-19 Vic. e. Ill, s. 1) and section 73 of our 
Bank Act, inasmuch as the former, in defining the position 
of an endorsee of a hill of lading uses the words, “ Shall have 
transferred to, and vested in him, all rights of suit and lie 
subject to the same liabilities as if the contract . . . had
been with himself,” while our Act omits mention of “ lia­
bilities.” Plaintiffs contended that in England the plaintiffs 
would, as endorsees of the hill of lading, he liable equally 
with the consignors—that the omission from our Act of the 
provision as to “ liabilities ” indicates an intention that the 
endorsees (the bank) should have the rights hut not the lia­
bilities of the owners. The rights of the owners under the 
contract would have been a cause of action for the price of 
the goods, and in such an action the defendant could set up 
the breach of warranty in diminution or extinction of the 
price, and in addition he might have counterclaimed or
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1 trought a cross action for anv further damage he has suf- Jll<te|lieut- 
fvred. The right of the defendant, in this action, if it be McGuire,C.J 
treated as one ex contractu, to set up the breach of warranty 
in diminution of the price, is not based on the “ liability ” of 
tlie owner, but by reason of its being a limitation on the 
measure of the owner’s rights which plaintiffs claim to have 
vested in them. Had defendant attempted to counterclaim 
against the bank for further damage suffered by him, the 
question of whether the bank would be liable in respect of 
such further damage would arise on the contention that this 
is a “liability ” for which our Act does not make the trans­
ferees of the bill of lading responsible.

Hut if. instead of suing on the contract the plaintiffs are 
proceeding for not accepting the draft and refusing to re­
turn the bill of lading, in such an action the proper measure 
of damages would be, not the face of the draft but. as was 
decided in Hew v. Payne * “ the value of the cargo ” with the 
addition under the special circumstances of that case, of an 
allowance of 2J per cent, for the detention.

The learned Judge found that the plaintiffs were entitled 
to the money paid into Court, and, following the decisions in 
England of Goutard v. Carr* and Wheeler v. United Tele- 
phone Co.,2 the verdict should be for the defendant, the pay­
ment into Court being an alternative defence.going to the 
whole root of the action. It was urged for the plaintiffs 
that as part of the money was paid in after joinder of issue, 
and on the morning of the day of trial, the plaintiffs were 
«■ntitled to their costs of the action. In Goutard v. Carr* it 
was held that money paid into Court must he deemed as paid 
in under the Hides in that behalf; for if not so paid the clerk 
had no authority to receive it at all. It does not appear that 
any objection was made by the plaintiffs to the payment made 
on the opening of the trial, or that any terms were imposed 
as the price of leave to pay in at so late a date.

Being in fact paid in and, so far as appears, without ob­
jection, I think it must be treated as if paid in with state­
ment of defence, and if so the plaintiffs would he entitled to 
the money, but the verdict would be for the defendant.
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Judgment. As to the amendment which the trial Judge thought neces- 
McUuite.C.J. sarv, mv learned brethren are agreed that the pleadings 

disclosed sufficient facts to entitle the plaintiffs to succeed 
without anv amendment, and while I entertain very serious 
doubts ns to that, I do not feel justified in dissenting.

Concurring, then, in their view as to this point, I agree 
with the disposition of the costs in the Court below as set 
out in the judgment of my brother Wetmore. I also agree 
as to there being no costs of this appeal to either party, and 
for the reasons given by Mr. Justice Wetmore. Otherwise 
also 1 agree in the result as stated in this judgment.

Wetmore, J.—The Parsons Produce Co. on 30th No­
vember, 1899, shipped by Grand Trunk Railway at Centralia 
in Ontario, a quantity of poultry consigned to the Mol sons 
Bank, Calgary, and procured a hill of lading therefor. This 
poultry was intended for the defendant, who was a purveyor 
of meat at Calgary, and was forwarded with the object of fill­
ing a contract made by the Produce Company with the de­
fendant to supply poultry. I think it may be inferred that 
this poultry was to he used in the defendant’s business for 
sale for human food, and it was not disputed that the Produce 
Company were dealers in poultry ; consequently there was an 
implied condition that the goods would he of merchantable 
quality. The bargain of sale was made at Calgary between 
the agents of the Produce Company and of the defendant, 
and the uncontradicted evidence of Gillies, the defendant’s 
agent, established that by the agreement the poultry was to 
be first class dry, picked and drawn, and the heads and wing 
feathers off, packed in cases, frozen, and to he delivered at 
Calgary frozen and in good condition. The Produce Com­
pany procured the hill of lading to be endorsed by the Mol- 
sons Bank to the plaintiffs, and thereupon drew a bill of ex­
change upon the defendant in favour of the plaintiffs for 
$2,885.89, the price of the poultry. The plaintiffs discounted 
this bill at their agency in Winnipeg, placing the proceeds 
to the credit of the Produce Company, and taking the bill 
of lading as collateral security. The bill of exchange with 
the bill of lading attached was forwarded by the plaintiffs’
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agency at Winnipeg to their agency at Calgary with instruc­
tions that the bill of lading was to be delivered only on pay­
ment of the draft. About the 14th December the draft with 
the bill of lading attached was presented to the defendant’s 
agent Gillies for acceptance, but be refused to accept the 
draft on the ground that the poultry had not arrived. The 
draft with the bill of lading attached was again presented on 
or about the 18th December, after the poultry had arrived, 
to Gillies, who again declined to accept, this time on the 
ground that he wished to have the bill of lading for the in­
spection of the goods. There may he some doubt under the 
evidence whether Gillies actually saw either the bill of ex­
change or the bill of lading when presented to him, but he 
was aware that the plaintiff held the bill of exchange, and he 
was also aware, before he took possession of the goods, that 
the hank held the bill of lading, because he got it from the 
bank’s official, and therefore it is immaterial whether or not 
he saw these bills at the time the bill of exchange was pre­
sented for acceptance. All the transactions in this case were, 
so far as the defendant is concerned, carried on by Gillies, 
who was the defendant’s agent for the purpose, which is not 
disputed. Gillies applied to plaintiffs’ acting agent at Cal­
gary and obtained the bill of lading for the purpose of examin­
ing the poultry. He had, previous to obtaining this docu­
ment. gone to the station and asked the railway company’s 
agent to give him access to the car containing the poultry, 
and had been informed by such agent that he would have to 
produce the bill of lading and deliver it up before he could 
get access to the poultry, but it does not appear that this fact 
that the bill of lading would have to be delivered up was 
communicated to the plaintiffs’ agent by Gillies or that such 
agent was aware that this was necessary. Having obtained 
this document Gillies delivered it to the station agent, who 
cancelled it. Gillies then examined a few cases of the poultry 
at the car, and thereupon removed the whole consignment to 
the defendant’s warehouse. Some of the poultry was de­
livered by the defendant to the Palace Meat Market Co., at 
Calgary, in which the defendant, was interested ; some was 
forwarded to the defendant’s branch places of business at
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Judgment. 
Wetmore, J.
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Banff. Golden and Field to l»c sold there, and some was ship­
ped to the Parsons Produce Company at Vancouver. Of 
those delivered to the Palace Meat Market Company and 
those, shipped to defendant’s branches some was sold. A 
large quantity of the poultry did not answer the conditions 
of sale. It was not in good condition, some was not dry 
plucked, some not drawn, some had their heads and wing 
feathers on, and some were utterly unfit for human food, 
were not merchantable, and were condemned and thrown 
away. Gillies, upon discovering that the poultry was not up 
to the contract, refused to accept the hill of exchange and 
gave as his reasons for such refusal the condition in which 
he found the poultry. The plaintiffs’ agent then asked for 
tho bill of lading, hut the railway company’s agent refused 
to give it up, and therefore Gillies was unable to return it 
to the plaintiffs. It was claimed on the part of the plaintiffs 
that, the defendant had delivered the poultry to the Palace 
Meat Market Company, and made the shipments to his 
branches at Banff. Field and Golden after he had discovered 
the condition of the poultry. It is not necessary to decide 
this question, because it is immaterial. As a matter of fact 
he did so deliver and ship the poultry, he never got it back 
or got it in a position to return it to the Parsons Company 
or to the plaintiffs, or so that they could take possession of it. 
hut as a matter of fact he or his agents went on selling the 
poultry after he had discovered the condition of it ; and this 
was such a dealing with the property that the Parsons Produce 
Company or the plaintiffs, if they desired to do so, were in 
a position to insist that he had accepted the goods, and that, 
whether he had made the delivery and done the shipping in 
question before he became aware of the condition of the poul­
try or not. The plaintiffs in their statement of claim set 
forth the facts substantially and in a general way as I have 
stated them (omitting, of course, conclusions of law and in­
ferences of fact which 1 have found, and also omitting the 
conditions of the bargain of sale between the Produce Com­
pany and the defendant), and claim for relief payment of 
the amount of the bill of exchange and interest. The de­
fendant pleaded a very lengthy defence, and, while denying
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liability, paid into Court with such defence $827.02 in full Judgment, 
satisfaction of the plaintiffs’ cause of action, and counter- Wetmore, J. 
claimed. It is not necessary to refer any further to the state­
ment of defence, and, as to the counterclaim, it was abandon­
ed at the trial. The action was tried before the late Mr.
Justice Rouleau. The defendant on the opening of the case 
paid into Court the further sum of $570.90, making in all 
$1,204.52 paid into Court in satisfaction of the plaintiffs’ 
cause of action.

The defendant sold all the poultry that was sale­
able except that portion shipped to the Produce Com­
pany at Vancouver; a large portion for less than invoice 
prices—I presume some for more, and the moneys paid into 
Court represented the value of the poultry so sold, and that 
of the shipment to Vancouver at invoice prices. It was not 
disputed that this represented the fair value of the merchant­
able poultry.

The learned trial Judge held that the property in 
the poultry did not pass to the defendant, but lu- also 
held that the plaintiffs had mistaken their form of action, 
and that their proper form of action was one for wrong­
ful conversion with an alternative claim for the proceeds of 
the goods sold and disposed of.

Acting, however, under Rule 189 of the Judicature 
Ordinance (C. 0. 1898 e. 21) he amended the state­
ment of claim, as he puts it in his judgment, “ so as to 
determine the real question at issue according to the evid­
ence.” and thereupon gave judgment for the plaintiffs for 
$1,204.52, the amount paid into Court, without costs, and 
gave the defendant the costs of the action. He also gave 
judgment for the plaintiffs on the counterclaim with costs, 
such costs to he set off against the defendant’s costs of the 
action. That part of the learned Judge’s judgment award­
ing the costs of the action to the defendant is somewhat ob­
scure, but I have no doubt upon reading that part of his 
judgment relating to the counterclaim that he intended to 
and did award to the defendant the costs of the action.
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Judgment. 
Wet more, J.

The plaintiffs appeal from this judgment, and contend that 
the learned Judge should have given judgment for the amount 
of the bill of exchange and interest. I am of the opinion 
that the judgment, being in effect for the fair market value 
of the property taken and disposed of by the defendant, was 
correct. Rouleau, J.. found that the transfer of the bill of 
lading by the plaintiffs to the defendant did not under the 
circumstances pass the right of property therein to the de­
fendant. In order to reach this conclusion he must have 
found, as a matter of fact, that the bill of exchange and bill 
of lading having been forwarded together to the plaintiffs, it 
was not the intention that the right of property should pass 
to the defendant until he had paid, or at any rate accepted, 
the bill of exchange, and that the defendant was aware of 
this, and that the delivery of the bill of lading to the defend­
ant’s agent was made not for the purpose of passing the pro­
perty, but simply to enable the defendant to examine the 
goods. This finding was quite warranted by Shepherd v. 
Harrison.* The plaintiffs had the right of property by virtue 
of section 73 of the Bank Act (53 Vic. c. 31), and continued 
to hold such right of property, notwithstanding the de­
livery of the bill of lading to the defendant’s agent, as it 
was not delivered for the purpose of passing the property 
hut mcrelv to enable the agent to examine it. In order to de­
termine the rights of the plaintiffs and the relief they would 
bo entitled to against the defendant, I think it is material 
to determine what would have been the rights of the Parsons 
Produce Company, and what relief they would have been 
entitled to against the defendant supposing that they had 
sent the bill of exchange for acceptance with the hill of lad­
ing attached directly to the defendant, as was practically done 
in Shepherd v. Harrison.“ It seems to me that the Produce 
Company would have had two remedies. They might have 
relied on the acceptance by the defendant of the goods, and 
brought an action against him for the agreed price, or they 
might have treated him as a tort feasor and brought an ac­
tion against him for wrongful conversion. In either case I 
think that the result would have been about the same. If 
the Produce Company brought an action for the price of the
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goods the defendant could have set up the defective quality 
of the poultry in diminution of the price : Mondel v. Sleek.1' 
If. on the other hand, they brought an action for a wrongful 
conversion the measure of damages would have been, T should 
say. the value of the converted property to them, that is, the 
price which the defendant agreed to pay for it. less the dimi­
nution in such price by reason of the defective quality of the 
poultry. Possibly, however, the measure of damages would 
have been the market value of the property. I presume that 
there would not, under the circumstances of this case, he 
much difference which measure of damages might be adopted. 
But I cannot conceive that the plaintiffs would be in a better 
position than the Produce Company would have been in under 
the circumstances I have stated, or that they could recover 
against the defendant a larger amount than the Produce 
Company could have recovered. I can find no authority for 
tile proposition that the measure of damages should be the 
amount of the bill of exchange except a remark of fjord 
Chelmsford in Shepherd v. Harrison,' at p. 126, but this re­
mark is not even a dictum; it is merely a suggestion, and in 
my opinion the authorities on the question of damages in ac­
tions for a wrongful conversion do not support it, and it does 
not strike me on principle as a fair measure of damages un­
der the circumstances of this case. In the first place, I doubt 
very much if any action could have been brought bv the plain­
tiffs against the defendant arising out ■of the contract between 
the defendant and the Produce Company, because 1 am in­
clined to think that the right and title vested in the plain­
tiffs under section 73 of the Bank Act by virtue of the bill 
of lading was the right and title to the property, not con­
tractual rights which the previous owner had in respect to 
the property. However, assuming for the purposes of this 
case that the plaintiffs had vested in them the contractual 
rights of the Produce Company they could recover no more 
than that company could have recovered in an action upon 
such contractual rights.

Judgment. 
Wetmore, J.

(1841) 8 M. & W. 858; 10 L. J. Ex. 420; 1 D. (N. S.) 1.
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Judgment. | inclined to agree with Rouleau, J., that the 
Wetmore, J. plaintiffs’ proper remedy was an action for wrongful 

conversion of the property. Now, 1 quite agree with 
the contention of the learned counsel for the plaintiffs, 
that the proper measure of damages would he the value of 
the property to the plaintiffs, which might not necessarily 
he the market value of such property. But I do not agree 
that the value of the property to the plaintiffs was the amount 
of the hill of exchange. The hank held this Bill of lading 
as collateral security for the hill of exchange, and as such 
against all persons interested, including the Produce Com­
pany. Now what was the value of that security to the plain­
tiffs? It was simply what the property would realize in 
the market. Suppose the defendant had never got posses­
sion of the hill of lading at all. and had never touched the 
property or dealt with it in any way, hut had refused to ac­
cept the draft, what benefit would the security have been to 
the hank? The only value it could have been to them as a 
security would have been what they could have realized upon 
it. Having been deprived of that security by the wrongful 
act of the defendant all the Court can do is to put the plain­
tiffs in the same position as they would be in if the con­
version had not taken place, that is, to compel the wrongdoer 
to pay them the amount the security was really worth to them 
as such, and that the judgment of Rouleau, J., in awarding 
them the $1.204.52 has done. It was claimed, however, that 
the defendant by his wrongful act had prejudiced the plain­
tiffs* right and remedies as against the Produce Company. 
1 fail to perceive in what way that has I icon done. The plain­
tiffs hail the right to proceed upon all the securities they held. 
There was nothing to prevent their giving the Produce Com­
pany notice of dishonour when the defendant refused to 
accept the bill of exchange. It is true that the Produce 
Company might be in a position to sav to the plaintiffs, by 
your act you have caused us to be ' "of our property, 
and you must make it good, and possibly the plaintiffs would 
have been bound to do so. I express no decided opinion upon 
this point, however; but I can see no reason why the plaintiffs

0645
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tin m credit for the value of the security and enforced pay- 
ii cut of the balance of action. I again put the case—sup­
pose the defendant had not converted the goods, but had 
refused the acceptance. The plaintiffs, if they wished to 
avail themselves of the security would have had, first giving 
the Produce Company notice of dishonour, to have realized 
on the goods, credited the amount so realized, and proceeded 
mi the bill of exchange against the Produce Company for 
the balance,

1 am of opinion that the amendment ordered by the learn­
ed Judge was not necessary, and that the relief he granted 
might have been given without it. According to the prac­
tice and procedure in force in the Territories the technicali­
ties in pleading which prevailed in the old practice in the 
Courts at Westminster have been done away with. There­
fore. if. as in this case, the facts alleged in the statement of 
claim set forth what amounts to a wrongful conversion of 
property, it is, 1 conceive, sufficient, notwithstanding the 
words “ wrongful conversion ” are not used. I do not wish 
to he understood as advising such a system of pleading, be­
cause it is quite likely that the practitioner adopting it might, 
unless he could shew sufficient reason for doing so, find his 
pleading, or the greater nart of it, struck out with costs. But 
if any such pleading has not been objected to, I see no reason 
why the same relief might not be granted as would have been 
if the pleading had in express terms set up a wrongful con­
version. I refrain from expressing any opinion as to whether 
the statement of claim in this case under the circumstances 
is or is not prolix ; as a matter of fact, I have formed no opin­
ion on the subject.

It may have occurred to the learned Judge that 
he could not as the statement of claim was drawn 
grant the relief he did, because no such relief was claimed. 
That need not have prevented him. In the first place, under 
Order 20. R. 0 (230) of the English Rules, which is in force 
in the Territories by virtue of section 21 of the Judicature 
Ordinance, “ Everv statement of claim shall state specifically 
the relief which the plaintiff claims either simply or in the

Judgment. 

NVet more, J.



TERRITORIES LAW R KIN HITS. [VOL.

II

Judgment, alternative, and it shall not be necessary to ask for general 
Wetmore, J. or other relief, which may always be given as the Court or a 

Judge may think fit, to the same extent as if it had been asked 
for.” and again by virtue of paragraph 5 of section 8 of the 
Ordinance the Court has power to “ grant ... all such 
remedies whatsoever as any of the parties . . . may ap­
pear to be entitled to in respect of any and every legal or 
equitable claim properly brought forward ... so that 
as far as possible all matters so in controversy between the 
. . . parties respectively may he completely and finally
determined, and all multiplicity of legal proceedings con­
cerning any such matters avoided.” Under these provisions 
it was, T think, quite open to the trial Judge, although the 
statement of claim claimed payment of the whole amount of 
the bill of exchange and interest, without amending such 
statement, to have stated. I will not give you the whole amount 
which you claim, you are not entitled to it, but you are en­
titled to another relief which vou have not asked for, namely, 
to have awarded to you a less amount than that which you 
have asked for. It is important to bear in mind that this 
amendment was apparently made at the trial Judge's own in­
stance, and without its having been asked for by any person 
concerned in the case. I am of opinion that the order for 
amendment should he set aside.

This brings us to the question of the trial Judge’s 
ruling on the question of costs. While we must keep 
in view the fact that under Rule 500 of the Judi­
cature Ordinance no appeal lies without leave from any 
order of a Judge “ as to the costs only which by law are left 
to the discretion of the Judge” and moreover that the Court 
will not, as a rule, interfere with such discretion unless it has 
been exercised on a wrong principle, we must also bear in mind 
that when an appeal is taken to this Court of the nature of 
the one now under consideration, and which is not an appeal 
as to costs only, the Court has power under Rule 507 of the 
Ordinance #<to make any order which ought to have been
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Court below which arc rendered necessary or expedient by 
reason of the judgment we have given altering or reversing, 
as the case may be, the judgment of the Court below. Now, 
if I felt clear in my mind that the learned trial Judge was 
not acting under a misapprehension in making the order as 
to costs which he did make, I might not feel at liberty to in­
terfere with his discretion. I do not feel so clear ; on the con­
trary, I am inclined to believe that he made that order under 
the impression that the action was improperly brought in 
form, and that, therefore, he could not give relief without 
amending as he did. or. in other words, that the plaintiff had 
utterly failed in his action as brought, and, therefore, was 
not entitled to any costs in respect thereof. Reading Wheeler 
v. The United Telephone Co.r (loulard v. Carr,3 and Wood v. 
Leetham,4 without any further assistance, it would seem to 
have been laid down by the Courts in England that when 
money is paid into Court with a plea denying liability, and the 
plaintiff proceeds with the action and establishes the liability 
of the defendant, but fails to establish that he is entitled to re­
cover more than the amount so paid into Court, the defendant 
is entitled to the general costs of the action, and the plaintiff 
is only entitled to the costs of the issues found in his favour.
I am free to confess that up to a very recent date I was of 
the opinion that these cases did so lay down the law. A case 
recently reported, Wagstaff v. Bentley,x has induced me to 
change my mind. That case is exactly in point, and the form 
of the order is given at p. 125, and in so far as the costs are 
concerned, it is as follows: “ That the plaintiffs have the 
costs of the action up to the time of payment into Court; 
the defendants to have the general costs of the action from 
that time and the plaintiffs to have the costs of the issues 
*"un,l in their favour.” That order is exactly in accordance 
with what I conceive such an order ought to be under the 
practice, were I not constrained to hold the contrary by
II heeler v. The United I'eleplione Co.,2 Coutard v. Carr3 and 
11 v* Leetham.* That part of the order in Wagstaff v. 
11 en tin/ awarding costs to the plaintiff down to the time of

payment of money into Court was not appealed from. The 
" tion was for damages by reason of the defendants’ alleged

Judgment. 
Wetmore, J.
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Judgment, negligence ; the defendants denied that they were guilty of
\v et » i<>re, J. negligence, and averred contributory negligence, and the only 

question appealed was whether the plaintiffs under the order 
were entitled to their costs relating to the question of negli­
gence. The ease was an appeal from an order refusing a re­
view of taxation of costs. But I cannot conceive it possible 
that in 1901. when the order was made in Waystaff v. Bent­
ley,1 such an order could have been made if Wheeler v. The 
United Telephone Co.,2 Coutard v. Carr2 and Wood v. Leet- 
ham4 were interpreted in England as laying down the law 
ns I supposed they did. The first named case was decided in 
1884, and after the second named case was decided, and the 
last mentioned case was decided in 1892, and all were, there­
fore, eases of long standing in 1901, and must have been 
thoroughly understood. And T can only understand the 
order in War/staff v. Bentley1 on the assumption that the 
other three cases are interpreted in England ns merely laying 
down the practice that the general costs of the action only 
from the time of the payment of the money into Court go to 
the defendant when he succeeds on bis plea of the payment 
into Court and fails as to bis plea denying liability, and the 
costs down to the time of payment into Court go to the plain­
tiff. As this is in accordance with my views, and, to my mind, 
a fair rule 'of practice, T hold that way.

Ï repeat that this is not an appeal as to costs only. As 
stated by Wright. J.. in Wood v. Leetham,4 at p. 217. “This 
is an important question of law and principle, and not one 
relating to costs only.” Moreover, the appellants are en­
titled to succeed on one ground of their appeal, namely, to 
have the order for the amendment set aside, and this neces­
sarily involves a reconsideration of the question of costs.

There should be an order setting aside the order for the 
amendment, and the learned trial Judge’s order should be 
varied, and judgment be entered for the defendant, the 
$1,204.52 paid into Court by the defendant to be paid to the 
plaintiffs; that the plaintiffs to have the costs of the action up 
to the time of the payment into Court of the second sum so 
paid in. namely, $370.90; the defendants to have the gen-
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oral costs of the action from the time that such last mention­
ed sum was paid into Court, and the plaintiffs to have the 
costs of the issues joined upon all the paragraphs of the state­
ment of defence except the issue joined upon the 21st para­
graph of such statement; the plaintiffs to have also the costs 
of the counterclaim.

No costs of this appeal to either party.

Richardson and Scott. JJ.. concurred with Wet-
more. J.

Order accordingly.

Reporter :
Ford .Tones. Advocate, Regina.

CURBEN ET AL. v. McEACHEN ET AL.

Erection of school district—/School ordinance—Disti id more than five 
nulls long — Consent of rate yager h affected — Meaning of 
‘affected and of “actually resident '—Residence — Domicile 
Construe! ion of /Statutes—t on fit mu tor g Act.

Th.- expression “ all the resident ratepayers affected by such perm)-.
- "il " as used "u s. 12 of the School Ordinance, <•. 7~i, C. O. 181)4, 
means, not "all the resident ratepayers,” but only those who are 
aiHrtnl by the district being more than five miles long, and when 
tin- district purported to he erected is in fact over five miles long 
the residents in each of the tiers of sections which lie at the 
extremities of the district must be considered as affected, since it is 

i ■ '-tilde to say which tier should be regarded as the excess in 
length.

Where a ratepayer owned real property in the district and had a 
house with furniture in it locked up on this property, hut rented a 
house out of the district for the use of his wife and family, while he 
was prospecting in the mountains and for some time also working in 
a coal mine, both out of the district.

ID Id. that he was not an “actual resident” whose consent in writing 
could he required under s. 12.

The meaning of “ residence,” “ actual residence,” and “ domicile,” 
considered.

[McGuire, C.J., August 2nd. 1902.

This was an action by the plaintiffs, who wore ratepayers in 
Hu; Grand Valley School District, No. 550. which had been 
reefed, under the provisions of the School Ordinance, by an 
'•'1er of the Lieutenant-Governor in Council, dated July 4th,

T.L.B. VOL. V.—23

Judgment. 
Wetmore, J.
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•Statomunt. y goo. They sought an injunction against the defendants, 
who wore the trustees and treasurer of the said dis­
trict. restraining them from acting as such trustees and trea­
surer, and from exercising any of the duties of those offices 
on the ground that the school district in question was more 
than five miles long, and that the requirements of the last two 
subsections of section 12 of the School Ordinance, necessary 
in such a ease, had not been complied with.

The action was tried at Calgary before Chief Justice Mc­
Guire on the 12th day of July, 1902.

J. It. Costigan, K.C., for the plaintiffs.
James Shart. for the defendants.

[2nd August, 1902.]

McGuire. C.J.—The evidence shows that the Grand 
Valley Public School District, No. 559. as erected or pur­
porting to be erected hv Order in Council of (or about) July 
4, 1900, under section 41 of the School Ordinance, was five 
miles wide by a length of between five and six miles—the 
Bow River being its southern boundary, running in a crooked 
course through the most southerly tier of sections.

Plaintiffs by their statement of claim admit the passing 
of the said Order in Council ; but as to the notice required to 
be given by the chairman of public instruction under section 
12 of the Ordinance, they say that they do not know whether 
it was given or not—but that if given it should not have been 
given, because the proposed district being more than five miles 
long the said chairman had no authority to give permission 
for the erection of a school district exceeding five miles in 
length, unless all the resident ratepayers affected by such per­
mission had agreed in writing thereto, and that this condi­
tion was not complied with. The case for the plaintiffs prac­
tically was narrowed down to this—to show that this condi­
tion had not been complied with.

The burden of proof was upon the plaintiffs to establish 
this allegation. The first question to be considered is who 
were the resident rate|myers so affected ? Counsel for plain­
tiffs says that every resident ratepayer in the proposed district
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was ont* affected by the permission. If this contention be 
correct, then the words “ affected by such permission ” in 
section 12 of the Ordinance must be disregarded. The 
section does not say “ all the resident ratepayers ” must agree 
in writing, but only those “ affected by such permission.” 
These words must not he disregarded, and the section read as 
if they were not there. I think they mean only those who bv 
reason of the district being longer than five miles are “ af­
fected.”* Had the northern tier of sections been omitted, 
then the district would have been less than five miles in either 
direction, but the permission to include the northerly tier 
would affect the ratepayers resident in such tier, because the 
school house might thereby he placed where their children 
would have farther to go to attend it than if the district were 
only five miles long. Similarly if the southerly broken tier of 
sections had been omitted then those north would not have 
been affected, because the area would not have exceeded the 
prescribed length and breadth, but the resident ratepayers in 
the southerly tier of sections would be affected by the pro­
posed addition of their land. If we could say for certain 
which tier is to he regarded as the excess of length, it might 
only be necessary to ascertain who were in such excess, hut 
as that is impossible, I think the ratepayers resident in either 
the southerly or northerly tiers are to be deemed “ affected.” 
Those in the four intervening would not have cause of com­
plaint if either tier had been omitted, and it seems to me that 
in one view of the case it is rather to their advantage than 
to their detriment that the additional territory should be in­
cluded, a‘- the burden of maintaining the school would he con­
tributed to by the residents of such additional territory. 
Now the only person being a resident ratepayer in the north­
erly tier of sections was W. D. Kerfoot—and there is not only 
no tittle of evidence to show that he did not agree in writing, 
but there is a letter from Mr. Calder that he, Kerfoot. had 
>«» agreed, though I am of opinion that that letter is not evi­
dence of the fact.

Then who were the resident ratepayers in the southerly 
tier,/ One McPherson was such a resident ratepayer. I

J udgment. 
McGuire, C..T.



Judgment, think the plaint ill's have failed to prove that he did not agree 
McGuire,C .i. in writing. The only evidence on the point is that given 

by Baptic and McEachen that so far as they knew, he had 
not, hut both added that he might have done so without their 
knowledge. It was a matter which could easily have been 
proved whether the chairman of public instruction had re­
ceived any such agreement from McPherson, hut there is 
not a tittle of proof of any search in the proper office at Be­
gin a. nor that the said chairman has been made aware of the 
contention that he gave permission without first having the 
necessary consent of those affected. I think it may fairly 
he assumed in the absence of proof to the contrary that the 
chairman acted rightly and had the necessary consents in 
writing. Omnia pracsumnnlur rile esse acta is a maxim ap- 

“r to the acts of public officers in the performance of 
their official duties.

There is evidence that Mr. Curren. one of the plaintiffs, 
did not so agree in writing or otherwise, but I think on the 
evidence he was not a resident ratepayer in the district at 
the time or for some time prior to the order in council for 
the erection of the school district. He was not living in the 
district, lie owned property in the southerly tier of sections, 
hut his wife and daughter were living at Banff in a house 
rented by Mr. Curren for a year, and Curren and his son 
were part of the time prospecting in British Columbia, and 
the rest of the time he was working in the coal mines at 
Anthracite. He came hack for a few days in September, hut 
went away again. His wife did not return until the follow­
ing spring. Under these tire urn stances was Mr. Curren a 
resident ratepayer—that is (s. 2, s.-s. 2) a person actually 
residing within the proposed school district, and who had 
so resided therein for a period of three months immediately 
prior to the date of the first school meeting? I think not. 
The evidence at best establishes that his domicile may have 
been there notwithstanding the temporary residence of him­
self and family in British Columbia. Taking the definition 
of residence in Bouvier, “ Residence ” means “ personal pres- 
i n in a fixed and permanent abode.” “ The abode where

A/B
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nno actually lives—not the legal domicile.” “ One may seek Judgment 
a pince for the purposes of pleasure, of business, or of health ; McGuire,C.J 
if his intent he to remain it becomes his domicile; if his in­
tent he to leave ns soon ns his purpose is accomplished it is 
his residence.” When Curren went to British Columbia he 
says it wns on business and not with intent to stay—there­
fore the pince he went to did not become his domicile, hut 
as it was his intent to leave it as soon as his purpose was 
accomplished, it was his “ residence.” TIis residence was 
then in British Columbia and not in the Grand Valley School 
District, though his domicile was probably still in the latter.
Taking the definition in Stroud, cited from 11. v. Inhabitants 
of X. Cvrn/S Curren’s residence at the time this district was 
organized was not in the Grand Valley district. So much as 
to “ residence.”

lint the School Ordinance uses the words “ actually 
resident.” which must he something more limited than simply 
“ resident.” To construe the Ordinance differently would 
he to make it almost impossible to comply with the condition 
of getting the written consent of every person having a domi­
cile in the district, but who might he at the time resident 
abroad. 1 think that Curren was not one whose consent in 
writing was required. Baptie was not asked if he had given 
his written consent, and there is no evidence that he did not 
so agree. McPherson, as i have pointed out, is not proved 
not to have agreed in writing, but there is evidence that he 
as well as Baptie was in favour of the organization of the dis­
trict and voted fo it and for trustees, and, subsequently, 
for the debenture by-law. McPherson and Baptie are the 
•il' resident ratepayers in the southern tier ol sections. It 
is not unworthy of observation that the plaintiffs did not act 
promptly to object to the organization of the district, but 
waited until a school was erected and a teacher employed 
and debentures issued. Had they acted promptly and I had 
been shown that there wns anything defective in the pre­
liminaries, the matter might have been remedied before con­
siderable sums of money had been expended and liability

• 4 It. C. 052 ; 10 B. C. L. U. 873.
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Judgment, incurred. The plaintiffs and the other ratepayers who are 
McGuire,C.J. said to he opposed to the organization of the district arc, as 

it appears, persons not having any children of school age, 
and, therefore, not anxious for a school district or its con­
sequences irrespective of its size or shape or the location of 
the school. It would be, I think, from considerations of 
public policy undesirable that the action of the plaintiffs 
should succeed, considering all the circumstances, unless such 
a course were imperatively demanded by the justice of the 
case. Not having established the necessary facts I think they 
arc not entitled to success.

There is, however, another ground. Such would defeat 
them even had they otherwise established their case.

By the Ordinance of 1901, c. 29. s. 178. “all school dis­
tricts heretofore erected or purporting so to he. are hereby 
confirmed as districts legally established under this Ordin­
ance.” This “school district” purported to have been 
erected prior to the passing of that Ordinance, and would 
he among those “ confirmed as districts legally established.”

The action will be dismissed with costs to the defendants.

Reporter :
('lias. A. Stuart, Advocate, Calgary.

MASSEY-HARRIS CO v. SC1IRAM.
Lwemptions Ordinance—Sale of homestead—Mortgage taken in part 

pay men t—lived ver.

The Exemptions Ordinance. C. O. 1898. c. 27. s. 2. s.-s. ». declares the 
following real property of an execution debtor and his family free 
from seizure by virtue of all writs of execution, namely:—

(9) “The homestead, provided the same is not more than one 
hundred and sixty acres; in case it lie more the surplus may be sold 
subject to any lien or incumbrance thereon.”

Held, that mortgage moneys, forming part of the proceeds of the sale 
of the defendant’s homestead, do not come within this provision.

This provision exempts the homestead only so long as it remains a 
homestead, and where the debtor has voluntarily disposed of it the 
language of the ordinance is not wide enough to extend the exemp­
tion to the proceeds, unless they are reinvested in other exempt 
property before a creditor has acquired a charge or lien upon them.

Receiver order, as equitable execution, discharged.
I Scott, J., October 11th, 1901.
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Application to vacate a portion of an order appointing a 
receiver. The facts sufficiently appear from the judgment.

C. IF. Cross, for the plaintiffs, referred to Conn v. Knott.'

C. F. Bonn, for the defendant, referred to Ile De­
meurez'

4 [October 11th. 1002.]

Scott, J.—This is an application by the defendant to 
dismiss and vacate that portion of the order, made by me 
herein on 9th August, 1901, which appointed a receiver to 
receive the rents and profits, the right, title, interest and 
equity of redemption of the defendant in a certain mortgage, 
on the north-west quarter of sec. 18, twp. 52. range 27 west 
of 4th meridian, to secure the sum of $720. made by Valen­
tine Kulak to the defendant, and which was, on or about the 
2nd day of May, 1901, transferred to Bown & Robertson.

Plaintiffs are judgment creditors of the defendant and 
flic order for a receiver was obtained by wav of equitable 
execution.

The grounds upon which the application is made are that 
the said lands were, at the time of the sale thereof to the said 
Kulak and the giving of the said mortgage, the homestead 
of the defendant within the meaning of the Exemptions 
Ordinance, and, therefore, free from seizure under execu­
tion. either legal or equitable, and that said mortgage, having 
been given to secure part of the purchase money of such home­
stead. the same and all moneys due or to become due there­
under are also free from seizure under any such execution.

It was admitted that the mortgage moneys form part of 
the proceeds of the sale of the defendant’s homestead (being 
the lands comprised in the mortgage) to Kulak the mort­
gagor; that the defendant was residing thereon until he 
'"bl same to Kulak ; that the price paid by Kulak was $1,500 ; 
and that the mortgage was given by him to secure the bal­
ance of the purchase money.

110 o. H. 422, 20 O. H. 204, 10 Can. L. T. 218. 1 Ante, p. 84.

339

Statement.
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The exemption is claimed under s. 2 and s.-s. 9 thereof of 
the Exemptions Ordinance, which provides as follows:

2. “The following real and personal property of an ex­
ecution debtor and his family is hereby declared free from 
seizure by virtue of all writs of execution, namely:

(9) “ The homestead, provided the same is not more than 
one hundred and sixty acres; in case it be more the surplus 
may be sold subject to any liens or incumbrances thereon

In my opinion the mortgage moneys are not, under this 
provision, exempt from seizure under execution by reason 
of the fact that they form part of the proceeds of the sale, 
by the defendant, of his homestead which was so exempt. 
The provision exempts the homestead only so long ns it re­
mains a homestead, and. where the debtor has voluntarily 
sold and disposed of it. the language of the provision is not 
wide enough to extend the exemption to the proceeds of such 
sale. It is true that the defendant might have applied the 
proceeds in the purchase of another homestead to which the 
exemption would doubtless attach, but the plaintiffs having 
acquired, under their judgment, a lien on such proceeds, 
before they were so applied, the exemption cannot be upheld 
as against them.

The decision in J?e Demanrez,2 in our own Court, which 
was relied upon by defendant’s counsel, is not applicable 
to the present case. In that case Demaurez, the debtor, 
made an assignment for the benefit of his creditors of all his 
property, except that portion which was exempt from seizure 
or sale under execution. lie claimed exemption in respect 
of a certain portion of his real estate under s.-s. 10, of s. 2 
of the Ordinance referred to, which exempts the house and 
buildings occupied by the execution debtor and also the lot 
or lots on which the same are situated to the extent of $1,500. 
In proceedings for the administration of the trust estate he 
was directed to transfer the property to the assignee, who 
was directed to sell the same. The debtor was held entitled 
to $1,500 out of the proceeds of the sale.

There was therefore no voluntary alienation of the pro­
perty by the debtor, but merely a sale by direction of the
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Court for tlie purpose of realizing for the creditors the excess 
over any exemption to which he was entitled.

The application will, therefore, be dismissed with costs.

Reporter :
J. E. Wallbridge, Advocate, Edmonton.

LEBLANC v. MALONEY (No 1).

Controverted Elections Ordinance—Election—Petition — Examination 
for discovery.

Section 18 of The Controverted Elections Ordinance, C. O. 1808. c. 4, 
provides as follows : “The said petition and all proceedings there­
under shall he deemed to be a cause in the Court in which the said 
petition is tiled, and all the provisions of the Judicature Ordinance 
in so far as they are applicable and not inconsistent with the provi­
sions of this ordinance shall lie applicable to such petition and pro­
ceeding!

Held, (1) that the provisions of the Judicature Ordinance respecting 
examinations for discovery come within the above section.

(21 That where particulars of the charges had been ordered the 
examination could not be compelled until after the delivery of the 
particulars.

[ Scott, J., October 30th. 1002.

This was a proceeding under the Controverted Elections 
Ordinance, by petition, to set aside the election of the re­
spondent.

On appointment for the examination of the respondent 
touching his knowledge of the matters in question, an appli­
cation was made on the respondent’s behalf to set the ap­
pointment aside upon the ground that

(1) The deputy clerk had no jurisdiction to grant the 
same, the provisions of the Judicature Ordinance in respect 
of examination of parties not being applicable to election 
cases ;

(2) The appointment was made prematurely, there being 
no jurisdiction to make the same until after delivery of par­
ticulars of the charges (an order for which had been made).

Scott, J., set the appointment aside on the second 
ground.

Judgment. 

Scott, .1
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Argument. After delivery of particulars, a new appointment was 
taken out, whereupon an application was made on the 21st 
October, 1902, to set it aside upon the first ground above men­
tioned.

JV. T>. Bed-, K.C., for the petitioner.—Petitioner has a 
right under s. 18 of Controverted Elections Ordinance to 
examine respondent. Discovery is not allowed in Eng­
land. but that is owing to special provisions there. Par­
liamentary Elections Act (21 & 32 Vic. c. 125), Wells v. Wren 
(Wallingford Election)1, Moore v. Kennard (Salisbury Elec­
tion).* An election petition is not a penal action, or at least 
only so as to acts of personal bribery. Stewart v. Macdonald 
(Kingston Election).* The policy of the law is to give right 
to discovery. Dominion Controverted Elcctii n» Act. B. S. 
C. c. 9.

,7. C. F. Bown, tor respondent.—Bight of discovery is 
not extended to cases where it did not exist before: Holm- 
stead & Langton, pp. 608-9. Such as cases for penalties or 
forfeitures: Mexborough v. Whitwood.* Martin v. Treacher,' 
Regina v. For.' Petitioner seeks a forfeiture of respondent’s 
seat: Saunders v. Wield This is not an action within the 
meaning of rule 201, Action is a suit commenced by writ 
of summons.' Judicature Ordinance s. 2. “Cause” does 
not include “ action.” Nor is this an issue.

Beclc, in reply.

[October 30th, 1902.]

Scott, J.—This is an application to set aside an appoint­
ment, made by the deputy clerk at Edmonton, for the ex­
amination of the respondent touching his knowledge of the 
matters in question herein. It is made upon the ground that 
the deputy clerk had no authority to make such appointment,

' 5 C. P. D. 54(1, 49 L. J. Q. B. U81. » 10 Q. B. D. 290, 52 L. J. Q. 
B. 285, 48 L. T. 220. 21 W. It 1110.47 J. P. 243 • Hodg. Klee. Vase», 
«25. « (1897 ) 2 Q. B. Ill, 110 L. J. Q. B. («7. 70 L. T. 705, 45 W. It. 
54(1. 13 Times lien. 443. 116 O. B. D. 507, 53 L. J. O. B. 209. • 18 
P. B. 343. ' (1892 ) 2 Q. It. 18, 321. Ill L. ,T. (j. B. 097, 60 L. T. 
850. 40\V. It. 094. 8 Times Itep 050, 02 L. J. Q. B. 37, 67 L. T. 207. 
I It. 1.
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the rules under the Judicature Ordinance respecting examina­
tions for discovery not being applicable, it was urged, to elec­
tion petition matters.

The pctiton herein was filed under the provisions of the 
Controverted Elections Ordinance, s. 18 of which provides 
as follows:

“The said petition and all proceedings thereunder shall 
be deemed to be a cause in the Court in which the said peti­
tion is filed, and all the provisions of the Judicature Ordin­
ance in so far as they are applicable and not inconsistent 
with the provisions of this Ordinance shall be applicable to 
such petition and proceedings.”

The appointment was made under rules 201 et set/, of the 
Judicature Ordinance. Rule 201 provides that any party 
to an action may. without any order for the purpose, be orally 
examined before the trial by any party adverse in interest, 
touching the matters in question in any action. Section 
203 provides at what stages of the action the examination, 
on the part of the plaintiff and defendant respectively, may 
be had ; and further provides that the examination of a party 
to an issue may take place at any time after the issue has been 
filed. And s. 204 provides that the party entitled to examine 
may procure an appointment therefor from the deputy clerk 
in the judicial district in which the action was commenced.

It was argued on the part of the respondent that a peti­
tion under the Controverted Elections Ordinance is not an 
action within the meaning of rule 201.

By s.-s. 1 of s. 2 of the Judicature Ordinance the term 
“cause” includes “any action, suit or other original pro­
ceeding between a plaintiff and a defendant, and by s.-s. 2 
the term “action” includes “suit,” and means “a civil pro­
ceeding commenced by writ or in such other manner as may 
fie prescribed by (that) Ordinance or bv rules of Court.”

It was contended that under these provisions, although the 
word “cause” may include an action, it does not necessarily 
follow that the term “ action ” includes everything that is 
included in the term “cause.”

Judgment. 

Scott, J.
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Judgim nt. Under these definitions the term “ action ” is more com- 
Scott, j. prehensive than the term “ cause,” because it includes all 

civil proceedings commenced under the Ordinance or rules 
of Court, whereas “cause” is apparently intended to include 
only original proceedings between a plaintiff and defendant ; 
I therefore am of opinion that the term “ action ” includes 
* cause.”

But even if such were not the case, the latter part of rule 
203 shows that the rules respecting examinations for dis­
covery are apnlicable to parties to issues, and such issues 
may not in themselves form what is usually known as an 
action, but may be merely collateral thereto, and under the 
Controverted Elections Ordinance the petition, at a certain 
stage of the proceedings under it, constitutes an issue between 
petitioner and the respondent, and I see no reason why in 
such issue the parties to it should not have the right to dis­
covery.

It is further contended that the provisions in our rules 
respecting discovery do not extend the right of discovery to 
cases where it did not exist before ; that it did not before 
exist in actions for penalties or for forfeiture ; and that the 
petitioner in this case seeks a forfeiture because the respond­
ent now occupies the seat from which he is sought to be re­
moved.

In my opinion this proceeding cannot be considered as 
one either for a penalty or a forfeiture. It is simply a pro­
ceeding to set aside the respondent’s election on the ground 
that he was not duly elected. No penalty is sought to be 
recovered, and if the petitioner should be successful the effect 
will be that it will be declared that the respondent never was 
legally entitled to the position. In my view a forfeiture 
presupposes the existence, at one time, of a legal right or title 
to possession, which right or title is subsequently lost. Here 
tlie claim is that the respondent never had anv right to the 
position.

It was held in Wells v. Wren,1 and in Moore v. Kennard,2 

that the rules under the Judicature Act in England with 
respect to discovery by interrogatories (which is the mode of
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(list «very under the rules there) are not applicable to pro­
ceedings on election petitions under the Parliamentary Elec­
tions Act (31 & 32 Vic. c. 125) ; hut the reasons for so hold­
ing are not applicable here.

Section 2 of that Act enacts that the Court of Common 
Pleas, to which jurisdiction was given in such proceedings, 

shall, subject to the provisions of this Act, have the same 
powers, jurisdiction and authority, with reference to an elec­
tion petition and the proceedings thereon, as it would have 
if such petition were an action within their jurisdiction.”

By s. 25 power was given to the judges on the rota to 
make general rules and orders for (among other things) the 
regulation of the practice and proceedings of election peti-

Section 26 provides that until rules of Court are made 
in pursuance of the Act, the principles, practice and rules 
on which committees of the House of Commons had there­
fore acted, should he observed so far as mav he.

It was held in those cases that, owing to the words “ sub­
ject to the provisions of this Act,” in s. 2. the powers given 
by that section were subject to the provisions of s. 26 ; that, 
as no rules had been made under s. 25. the practice and rules 
of the Committee of the House of Commons must he ob­
served ; and that there was no provision in their practice or 
rules for discovery by interrogatories.

In the first mentioned case Lord Coleridge. C.J.. says, at 
page 683, "If those words (“ subject to the provisions of this 
Act”) were left out of the section (s. 2) there is no doubt 
that this Court would have power to order the delivery of 
interrogatories to the respondent.”

By the Dominion Controverted Elections Act special pro­
vision is made for examinations for discovery after issue and 
l>efore trial, as well as for other matters of procedure. In 
fhe case of the Dominion such special provisions were neces­
sary in order to secure uniformity of procedure in the differ­
ent Provinces. In the case of Provincial and Territorial 
Elections they would be unnecessary, because the local legis­
latures could adopt such portions of the practice and pro-

Judgment. 
Scott, J.
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Judgment, cedure of the Courte therein as might be found advisable. 
Houtt, J. Tile Ijegielature of the Territories has followed that course

by adopting all the provisions of the Judicature Ordinance 
in so far as they are applicable to and not inconsistent with 
the Controverted Elections Ordinance.

Ill my view the provisions respecting examinations for 
discovery are applicable to and not inconsistent with the pro­
visions of that Ordinance.

I therefore dismiss the application with costs to the peti­
tioner in any event on final taxation.

Reporter :
J. E. Wallbridge, Advocate, Edmonton.

CONN v. HTZ iKUAI.I).
Dominion Wright* Mm/ Minnnnn Act. it. N. r. c. lOi, «. 21—Contract 

to thresh yrain—Quantity threshed subsequently ascertained by 
cubic measurement — Effect of upon contract—Threshers' Liens 
Ordinance.

The defendant contracted with the plaintiff to thresh his grain at a 
price per bushel. The quantity threshed was not measured with a 
Dominion .standard measure, or weighed, but was subsequently 
ascertained by the defendant by cubic measurement.

Held, that so measuring the grain was not a “ dealing " within the 
meaning of s. 21 of the Weights and Measures Act, which could 
relate back and render the contract void. and that the defendant was 
not therefore disentitled to a lien under the Threshers' Lien Ordi­
nance.

Macdonald v. Vorrigal,' and Manitoba Ehctric and (las Light Co. v. 
(lerrie* considered.

Judgment of Wktmoi k, J., reversed.
[WETmore, J.. April 26th. 1902. 

\('ourt en bane, December Jj/th, 1902.

Tim statement of claim alleged that the defendant broke
and entered the plaintiff’s granary and wrongfully removed 
theroform and converted to his own use 080 bushels of wheat, 
and claimed $100 damages for the trespass, a return of the 
wheat or its value, $340.80, and $100 damages for its deten­
tion. By his statement of defence the defendant denied that

(1898) » Man. Hep. 284. * (1MK7> 4 Man. Hep. 210.
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he broke into the plaintiff’s granary, denied that he removed statement, 
any greater quantity of wheat than (570 bushels ; denied that 
the said removal was wrongful, alleged that the wheat was 
removed by him and sold to satisfy a lien to which he was 
entitled under c. 00 of the Consolidated Ordinances of the 
North-West Territories and amendments thereto for threshing 
which he had performed for the plaintiff at his request within 
thirty days prior to the removal of the grain, and denied that 
the wheat was of any greater value than 45c. per bushel.
The reply, besides joining issue and alleging a breach bv the 
defendant of his agreement to thresh, pleaded in the alterna­
tive that the defendant agreed to do and did the plaintiff’s 
threshing at a set price per bushel threshed ; that the grain 
threshed, and on account of which the defendant claimed the 
said lien, was not measured or weighed as required by R. S. 0. 
r. 104. s. 81. and that therefore the plaintiff was entitled 
to no lien.

The action was tried before Wetmore. J., without a jury.

L. Thomson, for plaintiff.
It. P. Richardson, for defendant.

The facts established by the evidence sufficiently appear 
in the judgments.

[April 20th, 1002.]

Wetmore, J.—This action was brought for breaking and 
entering the plaintiff's granary on his farm and wrongfully 
removing therefrom and converting to the defendant’s use 
a quantity of wheat. The defendant is a thresher, and jus­
tifies the act complained of by setting up that he was entitled 
to a lien upon the plaintiff’s grain by virtue of the “Ordin­
ance respecting Threshers’ Liens” (c. 00 of the Con. Ord.) 
anil the amendments thereto, and that he did the acts com­
plained of for the purpose of satisfying such lien. The plain­
tiff in answer to this justification sets up that the defendant 
agreed to thresh his grain at a set price per bushel, and that 
the grain threshed on account of which the lien is claimed 
"as not measured or weighed as required by section 81 of the
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Judgment. Weights and Measures Act (Rev. Stat. c. 104), and therefore 
Wetmore, J. that the defendant was not entitled to any lien. There is 

practically no dispute as to the facts in so far as they affect 
this question. The defendant threshed the plaintiff’s grain 
in the season of 1001. Such grain consisted of wheat and 
oats. The agreed price vns four cents a bushel for wheat and 
three cents a bushel for oats. He commenced threshing on 
the 12th October and continued on the 14th. 15th and 10th 
of that month. He then went away and returned and finished 
the rest on the lGtli, 17th and 18th November. The grain wad 
seized and carried away by the defendant under his alleged 
lien on the 18th December. The defendant claims to have 
threshed 4.300 bushels of wheat and 1.100 bushels of oats 
at the first threshing, and altogether, including both thresh­
ings. 7.100 bushels of wheat and 1.100 bushels of oats. These 
quantities were not ascertained by any measure or other 
method authorized by the Weights and Measures Act. In 
fact no measure whatever was used in ascertaining the quan­
tities. They were ascertained in the following manner: the 
defendant took the number of cubic feet in each variety of 
grain threshed and allowed 128 cubic feet to contain 100 
bushels of such grain. The usual practice among threshers, it 
seems, is to allow 125 cubic feet for 100 bushels, but the de- 
fendant added three cubic feet “ so as to be certain,” as he 
expressed it. 1 find this to be true. Does this means of as­
certaining the quantities render the dealinq void under sec­
tion 21 of the Act referred to? This question came before 
me in tin* Pheasant Creel' Threshinq Co. v. Teece (unreport- 
ed). decided by me on the 2nd October last. The mode of 
ascertaining the quantities of grain threshed in that case was 
almost identical with that pursued in this ease, the only dif­
fère nee was that in that case 125 cubic feet were allowed to 
the 100 bushels, instead of 128 as in this case. 1 received more 
information in this ease, however, than T did in the case of 
Pheasant Creel' Threshinq Co. v. Teece. In that case the only 
material before me was the evidence of the plaintiff’s manager 
that 8-10 of the cubic contents of the grain brought out the 
number of bushels in the bin. In that case the cubic con­
tents of the grain was measured in bins, as I presume it was
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in this case. Tn the Tcece ease I had nothing more than the Judgment 
bare statement of the manager to that effect, together with Wetmote, J. 
the fart also testified to that that was one of the usual mode» 
bv which threshers arrived at the quantity of grain which 
they threshed, and also the fact that what the manager so 
testified to was not disputed hv the other side, either by evi­
dence or otherwise. No reason whatever was presented to 
me to show why or on what principle this result followed. It 
therefore occurred to me that it was a very arbitrary method 
of reaching such a conclusion. I held the dealing in that 
case void, and that the plaintiff was not entitled to recover 
the price of the threshing, and I did so largely influenced hy 
the judgment of Taylor, C.J.. in Macdonald v. Corrigal,1 and 
I also referred to the Manitoba Electric and Oas Light Co. 
v. Qerrie.1 In this case, however, now under discussion, the 
defendant testified, speaking of wheat, “ that a cubic foot of 
loose grain is estimated to weigh 49 lbs.,” and I was also re­
ferred to vol. 24 of the Encyclopedia Britannica, “ Weights 
and Measures,” which contains a table wherein a cubic foot 
of loose wheat is alleged to contain 49 lbs. Wheat measured 
in a Inn would, I assume, he called loose wheat. Now, put­
ting the weight of a bushel of wheat at 60 lbs., as provided 
by s. 1 of c. 26 of 1 Edw. VII. (1901), the section now sub­
stituted for section 16 of the Weights and Measures Act, 49 
lbs., or the contents of the cube, would be very nearly 8-10, 
or 4-5 of a bushel; 4-5 of 60 lbs. would be exactly 48 lbs.
The table I refer to gives the weight of a cubic foot of several 
varieties of grain and it will be found that on giving the 
number of pounds to the bushel to each such variety of grain 
as provided by the section of the Act of 1 Edw. VII., referred 
to, the contents of the cube very closely approximates in 
weight to 4-5 of the bushel. Now, allowing 125 cubic feet 
of grain to 100 bushels would be just exactly tantamount 
to allowing 4-5 of the cubic contents of a bin in order to get 
at the number of bushels it contained, and I assume that it 
was because this was not exactly right, inasmuch as the cube 
was alleged to contain 49 instead of 48 lbs. that the defend­
ant added the three cubic feet in order to arrive at the 100

T.L.R. VOL. V.—24
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Judgment bushels. All these figures, however, in this table giving the
Wetmore, J. contents in weight of p cubic foot of grain must be approxi­

mations, possibly very near, but nevertheless approximations; 
they cannot he anything else. It is evident, however, that 
the proportion will always stand because if the grain mea­
sured is light in weight, say the wheat docs not weigh 60 lbs. 
to the bushel, the weight of a cubic foot of such grain will be 
proportionately lighter. There is another table in the Ency­
clopedia under the same heading, which, I presume, is more 
accurate, that lays it down that an English bushel, which is 
the same as a Canadian bushel (see section 15 of the Weights 
and Measures Act and section 15 of the Imp. Weights and 
Measures Act, 1878) contains 2218.19 cubic inches. Figur­
ing it out on this basis 125 cubic feet would make 97.37 
bushels, and 128 cubic feet would make 99.70 bushels. It 
would appear, therefore, if what is laid down in the Ency­
clopedia is correct, allowing 128 cubic feet for 100 bushels 
is an exceedingly close approximation. Nevertheless it is a 
trifle short of the 100 bushels. Now. I have no means of test­
ing the accuracy of what is laid down in the Encyclopedia. 
No evidence was presented to me to prove its correctness, and 
I am. to say the least, very doubtful whether I ought, under 
such circumstances, to give any weight to it, and in this con­
nection I would draw attention to the fact, testified to by the 
plaintiff and his witnesses and uneontradicted, that taking 
the whole quantity of that season’s crop of wheat marketed 
the quantity taken away hy the defendant and what remained 
on hand in the plaintiff's possession, which altogether repre­
sented the wheat defendant threshed, there were only 6.400 
bushels, or. in other words, it fell 700 bushels short of what 
the defendant claims he threshed, and yet the plaintiff admits 
that there was no dispute as to the quantity of grain threshed. 
This is not explained hy the evidence. Possibly it might be 
explained on the theory that the defendant’s allowances and 
results were according to measures of capacity, and the grain 
marketed was according to measures of weight, 60 lbs. to the 
bushel, and also to dockages for dirt, etc., etc. The conten­
tion on behalf of the defendant is that the agreement or bar­
gain in this case which was verbal was merely to thresh the
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plaintiff’s grain at so much per bushel, wheat at 4c. and oats Judgment, 

at 3c., and that as nothing was stated or agreed to the con- Wetmore, .1. 
trary it must, under section 21 of the Dominion Act, be 
deemed that the price for the work was to he paid for by the 
standard bushel, and that the method adopted for getting at 
the number of bushels was merely for getting at the number 
of standard bushels that no other bushel was ever contem­
plated. This argument appealed to me with very considerable 
force, and caused me some doubts whether mv decision in the 
Pheasant Creel: Threshing Co. v. Teece was correct. The 
Manitoba Electric and Gas Light Co. v. Gerrie* is not conclu­
sive as to the question I am now discussing, but it certainly 
affords «rreat assistance in reaching a conclusion noon another 
question arising in this case and which arose in the Teece 
ease. But the Gerrie2 case was decided on the ground that 
there was a penalty provided for fixing for use the gas meter 
then in question, which had not been verified or stamped as 
tin* law provided, and therefore the plaintiffs could not re­
cover the price of the gas supplied through such a meter. I 
cannot find, on looking through the Weights and Measures 
Act, that the defendant has, by reason of his act in question, 
rendered himself liable to any penalty, but Macdonald v. 
t 'orrigal,,* it seems to me, is directly in point. The plaintiff 
in that cast1 had not, as I can discover, done anything to render 
himself liable to a penalty unless the bags in which the grain 
was measured could be called a weighing machine, and so 
rendered him liable to a penalty under s. 29 of the Act. It 
i> true the judgment of Taylor, C.J., in that case is not very 
elaborate, but giving the subject the best consideration I can,
I have come to the conclusion that it is good law, and I am 
therefore unable to change the decision I reached in the Teece 
< ase. The agreement or bargain in this case respecting the 

resiling was one in respect of work, which was to be done by 
measure not by weight, and I call attention to the fact that 

1, of the Act of Kdward VII. referred to, is not applicable 
because the contract or agreement was not one for the sale 
•ml delivery of the grain. The agreement then being one in 
a spect of work which was to be done by measurement, the 
measuring for the purpose of ascertaining the quantities was
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a dealing had with respect to such work, which had been so 
done, and such dealing was not made or had according to any 
of the Dominion Measures ascertained by the Act in several 
respects. Tn the first place, no measure was used based on 
the unit or standard of capacity as provided by s. 15 of the 
Act, or stamped as required by s. 28. or dealt with as pro­
vided by s. 10. Section 21 provides that when the dealing 
is not in accordance with its provisions, it shall he void. 
This clause of the Act was not passed for revenue purposes, 
but for the protection of the public, hut whether it was or not 
is immaterial, because the section expressly declares that the 
dealing shall he void, if not in accordance with its provisions, 
and it comes within the rule laid down by Benjamin on Sales 
s. 702, “ that where a contract is prohibited by statute, 
it is immaterial to inquire whether the statute was passed 
for revenue purposes only or for any other object. It is 
enough that Parliament has prohibited it and it is there­
fore void.” Tn this ease Parliament has not left the question 
to matter of inference, it has expressly declared the dealing 
to be void. It is respecting this "branch of the ease that the 
Manitoba Electric ami Gas TAght Co. v. Gerric2 is of assist­
ance, because the learned Judge, who delivered the judgment 
of the Court in that case, has very ably marshalled au­
thorities hearing on the question. I construe the word 
“dealing” in s. 21 of the Act as more comprehensive than 
the preceding words “ contract,” “ bargain ” or “ sale ” as 
bv embracing these words the section therefore, in providing 
that the “ dealing ” shall be void, voids and vitiates the whole 
transaction.

The defendant, however, sets up other contentions, 
namely :

(а) That the plaintiff accepted and agreed to the defend­
ant’s measurement of the grain at first threshing.

(б) That he testified at the trial that there was no dispute 
as to the quantities of any of the grain threshed, and there­
fore, I must reach the conclusion that the quantities as stated 
are correct and according to the standard.
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There is no doubt that the defendant is correct as to the 
facts thus alleged. At the first threshing the plaintiff pro­
cured one Howe to ascertain for him the quantities of grain 
threshed at the first threshing, and Howe, adopting the same 
nr a similar method as the defendant had. made them slightly 
more than the defendant did as regards both the wheat and 
the oats. The oats were all threshed at the first threshing, 
and the plaintiff admitted that he agreed to accept the de­
fendant’s measurements for the first threshing. It is equally 
true that the plaintiff testified that there was no dispute a® 
to the quantities of the grain threshed. As a matter of fact 
the real trouble between these parties seems to have been 
that the plaintiff claimed that he was damnified by some 
action of the defendant in and about the threshing which is 
not in question in this suit, and which the defendant declined 
to recognize, and the plaintiff seems to have resisted the 
defendant’s claim to be paid for his work in order to get even 
with him. That, however, cannot affect my decision. The 
parties are entitled in this case, according to the law and the 
evidence, quite irrespective of their motives. The defendant’s 
contention cannot be allowed to prevail. The Act has de­
clared the dealing void and no amount of agreement or con­
sent can give it validity. Any consent or agreement which 
attempted to do so would be against the policy of the law 
and could not be given effect to in the Courts.

It is further urged that the quantities of a portion of the 
grain threshed had been ascertained in the manner as directed 
hy the Act, namely: of such portions as had been marketed 
by the plaintiff, and of the portion taken away bv the defend­
ant, which are as follows :
Sold hy plaintiff to James McGowan ___1,092$ bs of wheat.

“ “ The Grenfell Mil’g Co..3,338$ “ "
“ “ Faulkner......................... 707 “ "

5,138
Taken and sold by defendant.................... 670

Making in all ...................................5,808 bs. of wheat.

Judgment. 
Wetmore, J.
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.Tmigmont and that, the defendant had a riglit to recover for threshing 
Wetmore, J. that, amount, and. therefore, had a right of lien in respect to 

the price for threshing that amount. This question was also 
raised in the Teecc ease so far as the right of recovery was 
concerned, hut I held against the thresher. I am still of the 
same opinion.

I do not wish to bo understood as holding that 
because a thresher has made a mistake and endeavoured 
to ascertain the quantities threshed in a manner contrary to 
the Act. that he is precluded from correcting it; hut T hold 
that if he can correct it he must do so by his own act. and he 
cannot avail himself of the act of a third person; as for 
instance in this case, the ascertaining the quantities of "rain 
threshed in the manner attempted was in a dealing between 
the defendant and the plaintiff, and the defendant cannot 
correct that bv taking advantage of a measurement in a deal­
ing ltetween the plaintiff and third persons to whom he sold 
the grain, or of a measurement in a dealing between the de­
fendant and the person to whom he sold some of the grain. 
To allow this would also be against the poliev of the law. 
The policy of the Act is to protect the public by educating 
persons contracting for services or otherwise by weights or 
measures, etc., to use weights, measures, etc. properly tested 
and certified to. and by insisting that they shall do so, by 
voiding their dealings if they do not do so. To allow persons 
who do not comply with its provisions to escape the conse­
quences intended to be visited upon them by the Act by adopt­
ing the act of third persons would defeat the intention of the 
Act.

Another object the Act has in view is to provide at 
hand and ready for use weights and measures which, bein<* 
tested and pronerly certified to, can be relied upon as correct 
without further inquiring, and that persons would not he 
driven to consult authorities in hooks of a somewhat compli­
cated nature, and resort to abstruse calculations to verifv 
the correctness of the method of measurement adopted. 
Moreover, the method adopted for the purpose of ascertaining 
the quantities for the purpose of these sales by the plaintiff
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and defendant would, I assume, in the absence of evidence -Judgmeet. 
to the contrary, be by weight under s. 1 of the Act 1 Edw. Went,»», J. 
VII. before referred to, because there was no evidence that 
“ a bushel by measure ” was especially agreed upon. As al­
ready pointed out, that section only applies to sales and de­
livery and does not apply to services by work. The quantities 
of grain threshed should, therefore, to comply with the Act, 
have been ascertained by measure and not by weight.

There is another objection to the defendant's contention 
which has occurred to me. and I think is worthy of notice.
This is an action for breaking and entering and an asportavit ; 
the defendant justifies under a lien. If his transaction has 
been rendered void, his lien is gone; that I am quite clear 
about. His transaction being voided, therefore, assuming that 
it would be restored by a correct measurement, must not the 
correct measurement he had before he eould be justified in 
seizing under the lien? There was no evidence before me 
to show when the grain was marketed by the plaintiff, whether 
before or after the seizure complained of, and the burthen 
of establishing the justification was on the defendant. I do 
not consider it necessary to decide this question. I have 
decided sufficient for the purposes of the case without it. I 
merely throw the suggestion out. Of course if the defendant 
had done anything to void the transaction and had seized 
under his lien before he had ascertained the quantities, an 
entirely different question would be raised. I must, there­
fore, find for the plaintiff on the issue joined upon the 3rd 
paragraph of the plaintiff’s replication.

The plaintiff by the second paragraph of his replication 
set up that the defendant was not entitled to the alleged lien, 
because he agreed to thresh all the plaintiff’s grain, and the 
plaintiff agreed to pay for it when it was completed, and that 
the defendant threshed only part of such grain, and neglected 
and refused without justification or excuse to complete the 
threshing. Upon the issue joined as to that paragraph, I 
find for the defendant. It was conclusively proved, in fact 
it was not questioned, that the defendant did complete the 
threshing before he made the seizure complained of. I am
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Judgment. 
Wetmure, .T.
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not disposed under the cireimistances of the case to award 
the plaintiff any more damages than 1 am actually obliged 
to under the law. The opening of the door of the granary, 
which was fastened hy a lock, for the purpose of taking away 
the grain was in law a breaking and entering. I will allow 
as damages the price at which the wheat taken was sold, that 
being admitted to be the market price.
f>70 bushels at 50c..........................................................#335 00
Ijcss the cost of marketing, admitted at ... .$10 75
Loss the amount paid to plaintiff’s advocate 1 25 18 00

Amounting to.............................................................. $317 00
And for breaking and entering.................................. 1 00

$318 00
Judgment for the plaintiff on the issue joined upon the 

3rd paragraph of the plaintiff’s replication for $318 damages 
with the general costs of the action : judgment for the de­
fendant on the issue joined upon the 2nd paragraph of such 
replication with such costs as are exclusively applicable to 
such last named issue.

The costs taxed to the defendant to be set off against the 
costs taxed to the plaintiff and the plaintiff to have execution 
for the balance.

The defendant appealed. The appeal was heard Decem­
ber 1st, 1902.

If. Ifarrey, Deputy Attorney-General, for appellant.— 
Tbe point involved being one of importance to the public 
generally, the Attorney-General has undertaken to prosecute 
the appeal and agrees that, in the event of the appellant suc­
ceeding. no costs of the appeal are to be awarded against the 
respondent.

There is no evidence to support the breach of agreement 
alleged in paragraph 2 of the reply.

Section 21 of the Weights and Measures Act has no ref­
erence to the use of inspected and stamped weights and 
measures. The words “ weights ” and “ measures ” have two 
distinct meanings, viz.: (a) a system or standard, and (6) an
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instrument or vessel, of weight or measurement. As used 
in s. 21. the words mean the system or standard, while the 
judgment appealed from ascribes to them the other mean­
ing. The object of s. 21 is to require persons in their con­
tracts and dealings, which have reference to weights and 
measures, to have in view the system of weights and meas­
ures specified in the Act. The contract in question was to 
thresh at a price per bushel, and, the bushel being one of the 
measures snecified in the Act, the contract is unobjectionable.

There was no dispute as to the quantity threshed. Even 
if there had been, the bushel, as established by 36 Vic. c. 47, 
and 42 Vic. c. 16, contains 2217.08 cubic inches, so that the 
method of measurement adopted by the defendant produced 
the correct result

The measuring of the grain by the defendant was 
not a “dealing” within the meaning of s. 21, but 
a unilateral act subsequent to and independent of the 
contract and the performance of it by the defendant. If 
the measurement were void it could not vitiate the preceding 
contract, of which it formed no part, but the only effect 
would be to leave the quantity unascertained, and the onus 
is on the plaintiff of showing that the defendant took more 
grain than he was entitled to.

The respondent having acquiesced in and accepted the 
manner and result of the measuring, and having, by subse­
quent removal of the grain, prevented the appellant from 
measuring it in any other manner, is estopped from pleading 
the statute.

Even if the whole contract were void the appellant is 
entitled to compensation under the agreement on quantum 
meruit: Hose v. Winter*,* Giles v. McEwan,1 Tress v. Savage.*

L. Thompson, for respondent.—The transaction, includ­
ing the measurement, was a “dealing” within the meaning 
of s. 21 of the Act, and therefore void: Manitoba Electric 
and Gas Light Co. v. Gerrie,1 Macdonald v. Corrigal.1 A

< 11100)4 'l'err. L. It. 353. • (189(1) 11 Man. Item 150. 1 (1854 ) 4 
E. & It. 30; 2 C. L. It. 1315; 23 L. J. Q. U. 330; 18,.lur. 080 ; 2 W. 

, 564.

Argument.
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void transaction cannot he afterwards validated by the parties: 
Bronk v. Hook," Merchants Bank of Canada v. Lucas,1 Can­
nai v. Bryce? Coekshott v. Bennett.'1 Any subsequent agree­
ment by the plaintiff to accept the illegal measurement would 
be void: Cooke v. Stratford10. The dealing being void, no 
right of lien could arise therefrom. Any legal measurement 
of the wheat subsequently made by a third partv can not 
effect the dealing between the plaintiff and the defendant. 
The parties never contemplated the legal mode of measure­
ment. Only the measurement of the grain threshed on the 
first occasion was admitted. The amount for which a lien 
was claimed was never threshed.

[December hth, 1902.]

McGuire. C.J.—This is an appeal against certain por­
tions of the judgment of the Honorable Mr. Justice Wet- 
more. The plaintiff is a farmer and the defendant a 
thresher. The plaintiff employed the defendant to thresh 
his grain at a set price per bushel. After the threshing was 
complete the plaintiff refused to pnv for the threshing. The 
learned Judge in his judgment, which was for the plaintiff, 
held that—because the grain had not been measured in a 
stamped bushel as provided by the Weights and Measures 
Act, but the amount had been arrived at by the defendant 
by measuring the cubical contents and allowing 128 cubic 
feet to contain 100 bushels—this mode of estimating the 
number of bushels threshed was not in accordance with the 
said Act, and that it was a dealing within the meaning of s. 
21 of that Act; and he found in favour of the plaintiff on 
the third paragraph of the plaintiff’s replication, which is 
as follows : “ 3. As a further alternative reply to paragraph 
3 of the said statement of defence, the plaintiff says that the 
defendant agreed to do and did the plaintiff’s threshing at a 
set price per bushel threshed ; that the grain threshed, and on 
account of which the defendant claims the said lien, was

• (1871) 40 L. J. Ex. 50; L. R. 0 Ex. 80 : 24 L. T. 89; 19 W. U. 
008. ' ( 1890) 18 S. C. It. 704. ■ (1819) 3 It. & Aid. 179; 22 R. R. 
842. ■ (1788 ) 2 Term Rep. 705 ; 1 R. R. 017. *• (1844) 13 M. &
W. 879.
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not measured or weighed as required hv the statute in that -Judgment, 

behalf, viz. : s. 21, c. 104, R. S. C.. and relying on the pro- McGuire,C.J 
visions of the said statute, the plaintiff claims that the de­
fendant is and was not entitled to any lien as set out in 
paragraph 3 of the defence or at all.”

Section 21, c. 104. R. S. C. is this: “Every contract, 
bargain, sale or dealing made or had in Canada in respect of 
any work, goods, wares or merchandise or other thing which 
has been done, sold, delivered, carried or agreed for by weight 
or measurement shall be deemed to he made and had accord­
ing to one of the Dominion weights or measures ascertained 
by this Act. . . . and if not so made or had shall be 
void. . .

The plaintiff, it will be seen, does not allege that the con­
tract or bargain under which the “ work,” i.e., the threshing 
in this case was “ done,” was “ made ” or “ had ” otherwise 
than in accordance with s. 21. In fact one cannot see how 
it could have reasonably been so alleged, for the breach as 
set out bv himself in said paragraph 3 was to thresh “at a 
set price per bushel threshed.” A “ bushel ” is one of the 
measures authorized by ss. 15 and 16 of the Act, and there 
is no suggestion that any bushel other than the standard or 
legal bushel was meant ; the replication further alleges that 
defendant not only “agreed to do” hut also “did the plain­
tiff’s threshing,” which would appear to admit that he com­
pleted his contract, as the learned Judge has found to be the 
fact.

That being so, the defendant having performed his part 
of the contract was surely entitled to call upon the plain­
tiff to perform his part of the bargain, namely, to pay. It 
'•terns to me that he could have brought an action for the sum 
to which he was then entitled on the amount of grain threshed 
it the rate stipulated, the “set price per bushel.” Under 
these circumstances it seems to me that the thresher would 
iave a right to a sufficient quantity of grain for the purpose 
'f securing payment of the said price or remuneration.

By s. 1, of c. 60, Consol. Ords. “ In every case in which 
•ny person threshes . . . grain ... for another
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person at, or for a fixed price or rate of remuneration, lie 
shall have a right to a sufficient quantity,” etc. ; that is to say, 
he will be entitled to a lien—to use the language employed 
throughout the case.

But it is argued that defendant could not have recovered 
in an action for the threshing, because he had not ascertained 
the number of bushels threshed in accordance with s. 21. 
The same difficulty must meet any plaintiff seeking payment 
for a number of things at so much each, he must in some 
way satisfy the Court or jury of the number he is entitled 
to be paid for, but because for some reason he cannot show 
the exact number—a not unusual occurrence—it does not 
follow that he is entitled to nothing. In the present case, 
as the learned Judge has found in effect, there was no dis­
pute between the parties as to the quantity of grain threshed. 
The plaintiff himself says in his evidence : “ The only point 
between Fitzgerald and I was that he went awav without 
finishing his job and on account of the loss to me was the 
reason I would not settle. There was no dispute as to the 
quantity of grain threshed.” The learned Judge has 
further found against the plaintiff as to the reason 
above given by him for *' not settling,” finding that 
the defendant did not go away without finishing his 
job. The result is that the defendant completed his contract 
and the plaintiff for a reason which did not exist refused to 
pay. there being no dispute as to the quantity of grain 
threshed, and therefore no question as to the amount the 
defendant was entitled to he paid.

Under these circumstances would not defendant have 
been entitled to succeed in an action; and if so, 1 
think there can be no question that he was entitled 
to proceed under the Threshers’ Liens Ordinance. It 
appears from the judgment delivered by the learnd Judge 
that lie was by no means clear that the defendant was not 
right in his contention, but he seems to have been influenced 
by the judgment of Taylor, C.J., in Macdonald v. Vorriyal,' 
who held that where a thresher sued for payment for thresh­
ing grain, and it appeared that the grain as it was threshed
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«•us measured by being filled into bags supposed to contain Judgment, 
two bushels, be could not succeed. Unfortunately, the judg- McGuire,C.J 
nient is very meagre, and gives no reason for the conclusions 
arrived at. It may be observed that in the Manitoba case 
there was an act of measurement by means of an unauthor­
ized vessel or measure not stamped, as required hv the 
Weights and Measures Act. and that it was done before the 
thresher had completed his contract. Whereas all that is 
alleged in the pleadings in the present ease is that the “ grain 
threshed . . . was not measured or weighed as required 
by s. 21,” not saying that there was any kind of weighing or 
measuring whatever, still less that it was measured in an 
improper manner. I do not feel called upon to say whether 
the Manitoba ease can he distinguished or not for this reason ; 
it is sufficient to say that the facts arc not the same—hut if 
necessary, I would feel bound, though with reluctance, to 
decline to accept Macdonald v. CorrigaP as good law. unless 
the case turns on the weighing in an unauthorized measure 
while the plaintiff was carrying out his contract.

In the argument before this Court it was urged that the 
defendant did not attempt to ascertain the number of bushels 
threshed by finding the cubic contents of the grain, and con­
verting into bushels at the rate of 100 hushels to 128 cubic 
feet, and that it is alleged that this was the dealing within the 
nieaning of the words of s. 21 : “every contract, bargain, sale 
or dealing mad1 or had ... in respect of any work, 
goods, etc.;” and if so, that such dealing being not in accord­
ance with the section was void. Now, it may be that measur­
ing the cubic contents of the grain piles was in some sense a 
dealing with the grain; and if so it might follow that such 
dealing, that is the attempt to ascertain the quantity, would 
be void, that is to say, nugatory or of no effect, and in effect 
as if such ascertainment had never taken place ; but it would 
not effect the defendant’s riwht to be paid, unless such act 
was a dealing within the meaning of s. 21, where it appears.
The words contract, bargain, sale, dealing, are but, as it 
seems to me, different words to express the arrangement made 
between the parties; it might not be quite easy to say just
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what is the exact distinction between say a contract and a 
r- bargain, hut one word might more fitly describe one kind of 

an arrangement, and the other another ; sale might be a more 
apt word in another case, and dealing in another, hut no one 
can. 1 think, seriously doubt that the four words all were 
intended to describe the arrangement between the parties in 
respect of the “ work, goods, etc.” Now the bargain or con­
tract here did not say anything about the mode of ascertain­
ing the number of bushels threshed, nor that it was any part 
of the defendant’s duty. His contract was completed when 
he finished the threshing of the plaintiff’s grain, and lie did 
so finish. The act relied on as being contrary to s. 21 was no 
part of the contract or dealing between the parties—was done 
after that contract or dealing had been completed on the 
defendant’s part—and nothing remained hut for the plaintiff 
to pay. as was his duty to do, at the rate he himself alleges on 
a quantity regarding which he admits there was no dispute. 
Can it be urged that the effect of attempting to ascertain the 
quantity in a way not authorized by the Weights and Meas­
ures Act. as shown was done in this case, is to relate hack 
and operate to make void the contract as to the threshing, or 
to invalidate and take away the defendant’s right of action— 
in effect to punish him by a fine of over $300? Whereas had 
he violated s.-s. 4 of s. 21, the penalty could not have ex­
ceeded $20.00, and had he been guilty of using false weights 
and measures he could at most, under s. 25, have been fined 
$25.00. But it is clear that, as the learned Judge has ex­
pressly found, the defendant has not “by reason of his act 
in question rendered himself liable to any penalty,” which 
also distinguishes this case from the Manitoba Electric Light 
and Gas Co. v. Gerrie.2

To hold that after a contractor has finished his contract 
he should forfeit the fruits of his labour because he has sub­
sequently, by some means not authorized by the Act. at­
tempted to ascertain the quantity of bushels or other units, 
would be to make an Act framed to protect the public a 
means by which a scheming and crafty debtor could evade 
payment of an indisputable claim. In the present case, we
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may suppose that defendant used a tape line, in some other Judgment, 
ease the party may be guilty of “stepping it,” or he may merely McGuire,C.J 
measure it with his eye. If the other party happens to detect 
him in the act will that he a ground for refusing to pay?
For that is the logical result it seems to me of the nlaintilT’s 
contention—one unauthorized mode of measuring would he 
as had as the other. I cannot believe that any such thing 
was meant hy the Act. and I cannot agree that the words of 
s. 21 bear anv such meaning.

I conclude, therefore, that the appeal should he allowed 
hut without costs of this appeal, nursuant to the suggestion 
of counsel for the appellant. The judgment in the Court 
below should be for the defendant with costs of the Court 
below.

Kichardson, Scott, and Prendekgast, JJ., concurred.

Appeal allowed.
Hki'orter :

Ford Jones, Iiegina, Advocate.

THE KING v. HOSTETTKlt.

Criminal laic—Trial by jury, right to—Assault, occasioning actual 
bodily harm—Criminal Code, 8. 26*2—X. IV. T. Act, i.. .
67—Construction of statutes.

V person charged with assault occasioning actual bodily harm contrary 
to s. 2(12 of the Criminal Code is not entitled, under s. ($7 of the 
North-West Territories Act, to be tried with the intervention of a
jury.

Section <10 extends to all minor offences included in the several offences 
specifically enumerated therein.

[Court cn banc, December \tK, 1902.

This was a Crown case reserved by Wetmore. J.. under 
713 of the Criminal Code. The accused was charged he­
ro him “for that he did . . . make an assault upon 
•d did heat and oeeasion actual bodily harm to John Ede, 
uirary to the provisions of s. 202 of the Criminal Code, 
'!)?.” The accused pleaded “ not guilty.” and claimed to be
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entitled to be tried with the intervention of a jury of six. 
and requested to he so tried. This was refused and he was 
tried in a summary way and convicted, sentence being post­
poned, and the following question of law being reserved for 
the opinion of the Court, viz.: “ Was the accused entitled 
to be tried by a Judge with the intervention of a jury of six?”

The case was heard December 2nd, 1902.
L. Thompson, for the Crown. No one contra.

[December J^th, 1902.]

The judgment of the Court (McGuire. C.J., Richard­
son, Scott and Prendergast, JJ.) was delivered by

Prend erg a st, J.—This is a case reserved for the opin­
ion of this Court under s. 743 of the Criminal Code, by Hon. 
Mr. Justice Wetmore.

The accused. Charles Hostetter, was charged before the 
learned Judge “for that he did on or about the 11th day of 
August. 1902, at Gainsborough . . . make an assault 
upon and did heat and occasion actual bodily harm to John 
Ede, contrary to the provisions of s. 202 of the Criminal 
Code. 1892;” and the question submitted is whether he was 
entitled to be tried by a Judge with the intervention of a 
jury of six.

It seems clear that the offence as charged, is the same as 
provided for in s. 202 therein referred to. It is true that 
there is nothing in the said section expressly referring to 
beating, while the charge reads “ did . . . make an as­
sault and did beat and occasion actual bodily harm,” etc. But 
as under s. 258, assault may be taken to mean either a com­
mon law assault in the sense of a mere attempt, or to include 
also batterv, and as occasioning bodily harm necessarily im­
plies beating, the offence as charged and that provided for 
in s. 202 are substantially the same. The reference made to 
the said section in the body of the charge, of course removes 
all doubts as to intention in this respect.

The question was raised as to whether the offence charged 
also comes under s. 242 of the Code. It surely does not come
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under the first part of the section dealing with wounding, Jodgnwnt. 
for wound means a breaking of the skin, which is in no way PnmdergMt.J 
necessarily implied by the words “ actual bodily harm ” used 
in the charge. Neither do I think that the charge comes 
under the second part of said section 242. The words 
“actual bodily harm” in the charge, as I take it, would be 
fully covered by the least bodily harm, whilst the offence 
provided in s. 242 has added to it an aggravating element 
which makes the bodily harm grievous.

Now s. GC of the North-West Territories Act specially 
enumerates what offences shall be tried in a summary way 
and without the intervention of a jury, and the next section 
provides that “ when a person is charged with any other 
criminal offence, the same shall be tried, heard and deter­
mined by a Judge with the intervention of a jury of six.”

The offence in the said charge and as provided for in said 
s. 262 of the Code, is not expressly mentioned in said s. 66.

Does it follow as a consequence then, that the offence as 
charged, not being mentioned in said s. 66, falls amongst 
those other criminal offences which under s. 67 may be tried 
with the intervention of a jury? There is this which seqpis 
somewhat to support this contention, that the right to be 
tried by a jury is a common law right which must be supposed 
to subsist, unless and until unequivocally taken away by 
statute; and it is argued that such right is not taken away— 
not expressly at all events—by said s. 66 as to the offence 
which is herein in question.

Another view of the matter, however, and one which 
seems to be a more reasonable one. is that those offences which 
must be tried in a summary way and specifically enumer­
ated in s. 66, should be taken to cover all offences included 
therein, upon the principle, as it was said, that the greater 
includes the less. In this view the offence charged and com­
ing under s. 262 of the Code, would come under and be in­
cluded in the offence mentioned in s.-s. (6) of s. 66.

The principle is, moreover, recognized, although in an­
other aspect, by s. 68 of the N.-W. T. Act, under which a 
Judge may, under certain circumstances, find the accused

T.L.K. VUL. V.— 2Û
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.imlgmMit. gU^y 0f an 0ffcnce other than that charged; and also by 
Pn«ndt-rgft»t,J g. 711 0f the Criminal Code, under which the accused may 

be convicted of an attempt when the full offence charged is 
not proved, and s. 713, which says, generally, that “ if the 
commission of the offence charged, as described in the 
enactment creating the offence, or as charged in the count, 
includes the commission of any other offence, the person ac­
cused may be convicted of any offence so included which is 
proved, although the whole offence charged is not proved.”

It may be said, of course, that it was not necessarily the 
intention of Parliament that minor offences should be tried 
summarily and the more grievous ones with the intervention 
of a jury; and that it may have had regard, less to the 
gravity of the offence, than to certain traits or characteristics 
in them which make either a Judge alone, or a Judge and 
jury, more competent to deal appropriately with the same. 
But it docs seem indeed that if the Act deems that a graver 
offence can be properly tried by a Judge alone, all other 
offences included therein can be as appropriately dealt with 
by him—not only on the ground that they are less grievous, 
but also on the ground that they must be of the same nature 
and character.

Moreover, the contrary would seem to lead to rather 
anomalous circumstances, as was pointed out. For instance, 
an assault upon a female or upon a male child under 14 years, 
being mentioned in s. 66, must be tried in a summary way; 
but a simple assault upon a full grown man, not being therein 
specified, would call for the intervention of a jury.

In conclusion, I am of the opinion, which is concurred in 
by the other Judges of this Court, that the offence charged, 
although not expressly mentioned in s. 66 of the North-West 
Territories Act, is included in the offence specified in s.-s. (c) 
thereof,—that the accused could be, and was properly tried 
in a summary manner, and that he was not entitled to be 
tried by a Judge with the intervention of a jury.

The conviction is affirmed.

Bkporter :
Ford Jones, Bogina. Advocate.
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THE KING v. RAPAY.
Criminal late—Obstructing school trustee in making distress — Crim­

inal Code, s. Mi-'/ ( 2)—Mailing of notice of assessment and tax 
notice, and of posting of tax roll, sufficiency of evidence of—En­
tries on tax and assessment rolls initialled by official trustee—
“Proceeding ”—“ Canada Evidence Act, 1S93s. 2.

Held, that on the trial of an accused on a charge of having unlawfully 
resisted and wilfully obstructed an official trustee of a school dis­
trict in making a lawful distress and seizure, the production of the 
lux and assessment rolls of such school district with entries thereon 
of the dates of the mailing of the notice of assessment, and of the 
tax notice to the accused, and of the posting of such tax roll, ini­
tialled with wlmt purports to lie the initials of the official trustee 
of such school district, is evidence of the mailing of such notices and 
of the posting of such tax roll.

field, that such proseeut'on was a “proceeding” within the meaning 
of s. 2 of “ The Canada Evidence Act. 189.*$.”

[Court en banc, December 4th, 1902.

This was a question of law reserved for the opinion of statement, 
the Court cn banc by Wetmore, J.

The accused was charged before him under s. 144 (2) of 
the Criminal Code. 1892. with having unlawfully resisted 
and wilfully obstructed the official trustee of a school district 
in making a lawful distress and seizure. The only evidence 
that the notice of assessment provided for by s. 10 (2) of the 
School Assessment Ordinance was ever mailed to the accused 
was the production of the assessment roll of the school dis­
trict having thereon what nurported to be the entry of the 
date of the mailing of such notice, initialed with what pur­
ported to he the initials of the official trustee of the district.
The only evidence that the tax roll was posted as re­
quired by s. 14 (1) of the said Ordinance was the produc­
tion of the tax roll, having thereon what purported to be the 
ontry of the date of such posting, initialed with what pur­
ported to he the initials of such official trustee. The only 
evidence that the tax notice provided for by s. 14 (3) of the 
'aid Ordinance was ever mailed to the accused was the pro­
duction of the said tax roll, having thereon what purported 
to lit* the entry of the date of mailing of such tax notice, 
initialed with what purported to be the initials of such 
official trustee.

There was no evidence to verify these entries or initials, 
mil no evidence that the accused ever actually received either
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of such notice, or tliat the tax roll was actually posted. The 
accused was convicted, sentence being postponed, and the 
following question of law was reserved for the opinion of the 
Court en bam : “ Were these entries on the re°pective rolls 
of the dates of mailing and posting, with what purported to 
be the initials of the official trustee, evidence in this criminal 
case of the mailing of the respective notices and of the post­
ing of the tax roll as required by the Ordinance.”

The case was heard December 2nd, 1902.
J. C. Brown, for the Crown.
No one for the accused.

[December 4th, 1002.]
The judgment of the Court (McGuire, C.J., Scott and 

Prexdergast. JJ.) was delivered by
McGuire, C.J.—This is a reference to this Court by 

Hon. Mr. Justice Wetmore. The question which he refers 
in short is w’hether the evidence set out in the reference and 
which would have been sufficient in any civil proceedings in 
the Territories to prove the facts alleged, is admissible and 
sufficient in this case, it being one of a criminal character 
and under a Dominion statute.

By s. 2. Canada Evidence Act, “ In all proceedings over 
which the Parliament of Canada has legislative authority, 
the laws of evidence in force in the Province in which such 
proceedings are taken, including the laws of proof of service 
of any warrant, summons, subpoena or other document, shall, 
subject to the provisions of this and other Acts of the Parlia­
ment of Canada, apply to such proceedings.”

This prosecution is a proceeding within the meaning of 
this section, and the laws of proof of service of documents in 
force in the Territories are made applicable to such a proceed 
ing. The question submitted by the reference should, there­
fore, in the opinion of the Court, be answered in the affirma­
tive. The con-, iction should be affirmed and seqtence be given 
on such conviction.

Reporter :
Ford Jones, Regina, Advocate.
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KING (IN THE INF. OF FYFFE) v. BROOK.

Criminal late—Gambling—Plea of guilty—Appeal, right of—Criminal 
Code, t. 879-—bl9toppci.

A person who lifta pleaded “ guilty " to a charge, and has been sum­
marily convicted, may raise a question of law in an appeal under 
s. SI17 of the (’rlminal ('ode. hut on such appeal his former plea 
of ” guilty ” estops him from calling upon the respondent to prove 
his guilt. So far as his guilt or innocence is concerned he is not 
a " party aggrieved ” within the meaning of s. 871) of The Criminal

[Court en hune, December 4th. 1902.

This was a reference to the Court en banc by Wetmore, 
,T. The appellant was charged before a Justice of the Peace 
with gambling contrary to s. 199 of the Criminal Code. In 
answer to such charge he appeared before two Justices of the 
Peace and pleaded “guilty,” and was thereupon convicted 
for that he did “ gamble in a common gaming house contrary 
to a. 199 of the Criminal Code,” and was adjudged to pay a 
tine and costs. He thereupon duly entered an appeal under 
s. 879 of the Criminal Code. Upon the matter coming on 
for hearing before Wetmore, J., counsel for the appellant 
claimed that the respondent should be called upon, and that 
it was incumbent upon him to prove the appellant guilty of 
the offence charged. Wetmore, J., thereupon referred to 
the Court en banc the question: “Whether, under such 
circumstances, an appeal lies under s. 879 of the Criminal 
Code.”

The reference was heard December 2nd, 1902.
L. Thompson, for the respondent.
No one contra.

[December 4th, 1902.]

Wetmore, J.—I am of opinion that the question sub­
mitted by this reference must be answered in the affirmative.

Section 879 of the Criminal Code, 1892, provides “ un­
less it is otherwise provided in any special Act under which 
a conviction takes place or an order is made . . . any

369

Statement.
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Judgment, person who thinks himself aggrieved by any such conviction 
Wetmorn, J. or order . . . may appeal.” The appellant in this case was 

convicted upon his own admission before the Justices by rea­
son of pleading “guilty” to the information. I was inclined 
to the opinion when the question was argued before me that 
under the circumstances no appeal would lie under s. 879, 
that the only questions that the appellant could raise under 
the circumstances were questions of law as to the validity 
of the information of the conviction, and that, therefore, the 
only right of appeal or review that he had must be taken 
either under s. 900 of the Code or by certiorari. I have no 
doubt that a person may plead guilty to an information under 
the Summary Convictions Procedure and be convicted upon 
such plea, and yet the conviction be had in law and liable to 
be quashed. On more careful consideration, I have come to 
the conclusion that a person convicted under such procedure 
may raise a question of law in an appeal under s. 879. I am 
very much influenced in reaching this conclusion by reading 
s. 882 of the Code. The provisions of that section have ref­
erence to an appeal under s. 879, and it is quite evident that 
it contemplates an appeal being taken based on an objection 
in point of law. It provides that “no judgment shall be 
given in favour of the appellant if the appeal is based on an 
objection to any information, complaint or summons, or to 
any warrant to apprehend a defendant issued upon any such 
information, complaint or summons for any alleged defect 
therein in substance or in form . . . unless it is proved 
before the Court hearing the appeal that such objection was 
made before the Justice.” Therefore the appeal may be taken 
based on such objection, but the appellant cannot get judg­
ment in his favour thereon if the objection was not raised 
before the Justice. An appeal based on such an objection 
would be an appeal based on an objection in point of law. 
Tlie section is silent as to aopeals based on other objections 
in point of law, and therefore appeals based on such other 
objections lie and are not subject to limitations respecting 
the judgment to be pronounced as provided for as to the cases 
specially mentioned in the section.
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But while I am of the opinion that the abstract question 
submitted by the reference must be answered in the affirma­
tive, I am of the opinion that the appellant is not, under 
the circumstances of this case, entitled to call upon the re­
spondent to produce evidence to establish that he is guilty of 
the offence of which he is charged. His plea of guilty before 
the Justices estops him from taking that ground. So far as 
the facts relating to hie guilt or innocence arc concerned he 
is not a person aggrieved within the meaning of s. 879. 
Harrnp v. Bayley1 puts this question beyond doubt.

McGuire, C.J., Scott and Prendergast, JJ., con­
curred.

Reporter :
Ford Jones, Advocate, Regina.

1 08.5(5) 6 El. & Bl. 217; 25 L. J. M. C. 107; 2 Jur. (N.S.) 882; 4 W. R. 461,

THE COLONIAL INVESTMENT & LOAN CO. v. KING 
ET AL.

Mortgage—Action on the covenant—Foreclosure under Torrens System 
Ft’-opening foreclosure—Consolidation—Huilding Society—Lien on 
shures—Adding parties.

On 27th December, 181)3, the defendant K. gave a mortgage to a Loan 
Co., to secure repayment of $403 and interest. On the 10th March, 
1804. K. entered into an agreement to sell the mortgaged property to 
the defendant L., and the defendant L. paid the purchase price and 
became entitled to a conveyance from K. On the 4th June, 1805, 
the defendant K. gave a mortgage to the same company on cena.ii 
other property to secure repayment of $2,000 and interest. At the 
time of executing these two mortgages the defendant K. subscribed 
for certain shares in the Loan Company, which lie thereupon 
assigned to the Company as security for repayme t of the loans, and 
the mortgages on the respective pieces of land were given as 
collateral. Each mortgage contained a proviso that the Company 
should have a lien upon all stock then or thereafter held in the 
Company by the defendant, ns security for repayment of the sum 
secured by the mortgage. The defendant K. allowed the payments on 
both mortgages to fall into a near. The Loan Company took proceed­
ing against K. upon the second mortgage for $2,tl00, and on the 
24th day of August. 181)1), obtained an order vesting the title in the 
property covered by it in themselves and debarring K. from all right 
to redeem.

Subsequently by an assignment executed by the mortgagees under the 
authority of the Act incorporating the plaintiff Company, the latter

Judgment. 
Wetmore, J.
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Company became the owners of Die assets of the mortgagers, 
eluding the two mortgages given by K., and the land included in 
the second mortgage. On the 10th January, 1001, the plaintiff Com 
pony brought action against K. upon his covenant to pay contained 
in the mortgage for $2,LOO, and in their statement of claim offered 
to “ re-open the foreclosure,” cud claimed the right to consolidate 
the two mortgages but did not add L. as a party.

L. applied by counsel at the opening of the trial to be added as a 
party defendant, upon an affidavit setting Torth the facts of his 
agreement with K. to purchase the property covered by tin 
mortgage, of his having paid the price in full and K.’s inability to 
give title owing to the refusal of the mortgagees to discharge the 
$4U0 mortgage until the $2,LUO mortgage was paid.

Held, that L. was entitled to be added as a party defendant under s. 
30 of the J. (). ( 1808).

Held, also, that as L. had bought prior to the mortgage for $2,000 ne 
was entitled to all the equities of the mortgagor existing at the date 
of his purchase, and that his rights were subject only to the equities 
of the mortgagees existing at that date, and that since the mort­
gagees had no right of consolidation at that date, the second mort­
gage not having yet been executed, they had no right at all to con­
solidate the mortgages ns against the defendant L.

The word “ foreclosure ” as applied to proceedings to enforce a 
mortgage under the Laud Titles Act in the Territories, is apt to 
mislead if it is sought to treat those proceedings as identical with 
“foreclosure" proceedings, where the mortgage conveys an estate 
in the land to the mortgagee with a defeasance clause in case pay­
ments are made as provided. In the Territories the mortgagee has 
merely a lien until payment, and in case of default he can proceed 
to get an order either to sell the land or to have the title thereto 
vested in himself, and care must therefore be taken when endeavour­
ing to apply to mortgages in the Territories the rules and principles 
laid down in other jurisdictions.

Held, therefore, that the plaintiffs having obtained an order vesting 
in themselves the absolute title to the property covered by the mort­
gage for $2.U(J0, they were in the same position as a mortgagee who 
has taken from the mortgagor a transfer of the mortgaged property 
where nothing appears showing any intention to reserve the right to 
sue; that, ns there was no evidence to show that the plaintiffs in­
tended when they obtained the vesting order to reserve the right to 
sue upon the covenant, the proper presumption was that the plain­
tiffs intended to take the land in full satisfaction and to abandon 
that right.

Held, further, that the fact that the plaintiffs had elected to take a 
vesting order rather than an order for sale, and the fact that they 
had waited sixteen months before beginning action were circum­
stances tending to show affirmatively an intention to abandon their 
right to sue.

Held, therefore, that the action should be dismissed with costs as 
against both defendants.

The question of the right of mortgagees to reopen a foreclosure 
considered.

[McGuire, C.J., December .Wth. 190.Ï.

This was an action upon the covenant contained in a cer­
tain mortgage deed executed by the defendant King in favour 
of the assignors of the plaintiffs. By deed dated the 4th 
June, 1805, the defendant King mortgaged to the Canadian 
Mutual Loan and Investment Company lot number 22 in 
block 2. plan D, of the city of Calgary, to secure repayment 
of a loan of $2.GOO, and by the said deed the defendant King
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covenanted to repay the said sum of $2,600, together with 
interest at 15 per cent, per annum. The mortgage contained 
a proviso that if the defendant should make certain monthly 
payments upon certain stock held by him in the said Can­
adian Mutual Loan and Investment Company until the ma­
turity of the said stock, such payments would be accepted 
in full of principal and interest, and that the mortgage should 
thereupon be null and void. By another clause it was pro­
vided that if default were made in the payment of any of 
the said monthly instalments the whole principal sum should 
immediately become due and payable. By a prior mortgage 
dated tbe 27th day of December, 1893, the defendant King 
and one James Walker mortgaged to the same mortgagees 
certain other property in the city of Calgary to secure re­
payment of the sum of $400 and interest. At the time of 
executing each of the said mortgages the defendant Kin<r 
subscribed for certain shares in the capital stock of the mort­
gagees, the Canadian Mutual Loan and Investment Com­
pany, and each of the said mortgages contained an agree­
ment to the effect that the mortgagees should have a lien 
upon all the shares of the capital stock of the mortgagees 
then held or thereafter subscribed for by tbe mortgagor until 
the principal and interest should be fully paid, and the mort­
gagor, the defendant King, agreed to assign and did assign 
in ach ease the shares so subscribed for by him to the mort- 
g gees as security for the repayment of the sums above men- 

>ned. Each of the mortgages also contained a covenant bv 
he defendant King to “ observe and obey the rules and by­

laws for the time being of the mortgagees.”
On the 10th of March, 1894, the defendant King entered 

into an agreement to sell the property contained in the mort­
gage of the 27th December, 1893, to one Lewis.

Subsequently the mortgagees, the Canadian Mutual Loan 
and Investment Company under the provisions of a special 
Act of Parliament incorporating the plaintiff company, as­
signed to the plaintiff company all their interest in both the 
mortgages and in the shares of stock above referred to. The 
defendant King allowed the payments on both mortgages
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to fall into arrear and the plaintiff company took proceed­
ings upon the mortgage of the 4th June, 1805. to enforce 
their claim against the land covered by it. and on the 24th 
day of August. 1890, the plaintiff company obtained an order 
vesting the title to the land in themselves and debarring the 
defendant King from all right to redeem. The shares held 
by King in the original companv were thereupon cancelled 
by the plaintiffs in accordance with the by-laws of the origi­
nal company.

On the 10th January, 1901. the plaintiffs commenced this 
action and sought to recover judgment against the defendant 
King for the amount of the mortgage money and interest 
due upon the mortgage of 4th June, 1895, less certain al­
lowances. By their statement of claim they alleged that they 
still held good title in fee simple to the land covered hv the 
mortgage and were willing to “reopen the foreclosure.”

The defendant King pleaded general denials of the alle­
gations contained in the statement of claim, and also set up 
the defence that the plaintiffs having obtained an order vest­
ing the property in themselves, had thereby elected ti take 
the ,' opertv in full satisfaction of their claim, and were 
precluded from “reopenimr the foreclosure,” and therefore 
from suing upon the covenant to pay.

The action was tried at Calgary at the May sittings of 
1902, before McGuire, C.J., without a jury.

At the opening of the trial 77. W. 77. Knotty acting as 
counsel for Charles Lewis, applied to have the said Lewis 
added as a party defendant, and in support of his applica­
tion read an affidavit of the said Lewis in which the agree­
ment for the sale of the mortgaged premises covered by the 
prior mortgage of 27th December, 1893, entered into on 10th 
March, 1894, between the mortgagor, the defendant King, 
and the said Lewis, was set forth, and by which it was alleged 
that Lewis had fully completed his part of the agreement, 
that he had had no notice of any other encumbrance than the 
mortgage of the 27th December, 1893, covering the lands 
which he had agreed to buy, that he was entitled to a convey­
ance of the same free of all encumbrances, and that the defen-
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liant King had been unable to give the said conveyance because 
the plaintiff company had refused to discharge the mortgage 
of 27th December, 1893. until the moneys secured by the sub­
sequent mortgage of 4th June, 1895, which were the subject 
of the action, had been fully paid.

Xnrman McKenzie, for the plaintiffs, opposed the appli­
cation to add Lewis as a defendant.

The learned Judge held that s. 36 of the Judicature 
Ordinance covered the case, and directed Lewis to he added 
as a defendant. A defence was forthwith filed on behalf of 
Lewis in which the matters set forth in the affidavit were 
pleaded and in which Lewis claimed that the plaintiffs were 
not entitled to consolidate the two mortgages and the shares 
»f stock as against him. and asked for a declaration to that 
effect.

The trial was then preceded with and evidence taken.
Norman McKenzie, for the plaintiffs, referred to Ex parte 

Hath, re Phillips.1 Burhidge v. Cotton,2 Freehold Permanent 
v. Choate,8 Western Canada Loan and Savings Co. v. Hodges,4 
Crone v. Crone,* Sheriff v. Glenton,® Wurtzburg on Building 
Societies. 3rd ed., p. 185. The plaintiffs are entitled under 
these authorities to consolidate both loans, and the liens 
created by the mortgages themselves and by the incorporation 
of the by-laws act as consolidation of the stock. Sec Scottish 
American T. Co. v. Tennant,1 Société Canadienne Française y. 
P ave lu g.8 The plaintiffs are also entitled to open the fore­
closure: Chat field v. Cunningham,° Dashwood v. Blythway,10 
Lockhart v. Hardy.11

Clifford Jones, for the defendant King. The lower se­
nility given by the mortgage was merged in the higher 
security,—the judgment of foreclosure: Pollock on Con- 
tDiets. 5th ed., 143-4, Anson on Contracts, pp. 46, 322. The 
plaintiffs cannot now open the foreclosure, having ones 
elected. Besides the rule allowing a reopening of a fore-

1 -7 Ch. 50!) : 51 L. T. 520 ; 32 W. R. 808. * 5 I)e (lex & 8m. 17 ; 
vl L. .I. Ch. 201 ; 15 Jur. 1070. 18 Grant, 412. «22 Grant, 606.

-'1 Grant. 450. « *28 L. T. 05. 110 Ont. R. 203. ■ 20 8. C. It. 440.
Ont. It. 133 ” 1 Eq. Abr. 317. “0 Heav. 340; 15 L. J. Ch. 347;

Jur. 532.
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Argument, closure cannot be made applicable in a jurisdiction in which 
the Torrens system of land titles prevails. Even if applicable 
in the Territories, the rule was never allowed to operate where 
the land had been sold, and here the transfer of assets from 
the original company to the plaintiffs was in fact a sale. 
Before a foreclosure can be reopened the mortgagee must 
be in a position to return the property unimpaired. This 
cannot he done in this case as the mortgagor’s stock in the 
company has been cancelled. He referred to North of Scot- 
land Mortgage Company v. German,12 Trinity College v. 
Hill,1* Terry v. Barker,14 McKenzie v. Thuresson

H. W. H. Knott, for the defendant Lewis. The plaintiffs 
cannot consolidate their stock and mortgages as against 
Lewis : Fisher on Mortgages. 5th ed., pp. 577, 578-9 ; Phlje 
v. White,1* Robbins on Mortgages, vol. II., pp. 859-60. 
Lewis purchased before the second mortgage by King was 
executed at all and is subject only to equities existing at the 
date of his purchase : Harter v. Colman.17

\December 26th, 1902.]

McGuire, C.J.—In this action the plaintiffs arc suing 
the defendant King upon the covenants in a mortgage given 
bv him to the Canadian Mutual Loan and Investment Com­
pany on the 4th June, 1895, for the sum of $2,600 and in­
terest and certain charges in connection therewith. The 
plaintiffs claim to be the assignees of or otherwise well en­
titled to the said mortgage security. In the plaintiffs’ state­
ment of claim reference is made to a prior mortgage on a 
different parcel of land given by the defendant King to secure 
$400 and interest, and it was urged that King was not en­
titled to pay off and receive a discharge of this prior mort­
gage without also paying off the $2,600 mortgage. This ques 
tion doubtless arose because of an effort of King to pay ofT 
this $400 mortgage, he having sold the land covered by i* 
to one Charles Lewis. Lewis applied during the trial for

u31 C. V. 341). 13 2 (). It. 34*. “8 Ve*. 527; 9 It. It. 171. 1110 W. 
It. 4. "OB L. J. Ch. 440; (1806) A. C. 1*7; 74 L. T. 323 ; 44 V 
It. 580. >' 51 L. J. Ch. 481, 19 Ch. D. 6tJ, 46 L. T. 154 ; 30 \N 
It. 484.
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leave to come in and defend this action so far as the land Ju(1gment. 
covered by the $400 lhortgage is concerned, on the ground McGuire,C.J. 
that he had bought the land prior to the giving of the $9,600 
mortgage, and has paid the full sale price thereof, and is 
entitled to a conveyance thereof from King free from the 
mortgage referred to. T allowed Lewis to come in and to 
put in a statement of defence which he did, and counsel 
appeared for him at the trial and evidence was gone into on 
his behalf, which satisfied me that he had under an agree­
ment for sale in March, 1894, bought the land and has paid 
the full consideration mentioned in the said agreement of 
sale, and he is now entitled as against the defendant King 
to a transfer free from said mortgage. The plaintiffs’ claim 
that in said $400 mortgage there is a clause whereby King 
agreed that the mortgagees should have a lien upon all shares 
of the capital stock of the mortgagees then held or thereafter 
subscribed for hv the mortgagor King and whereby further 
lie agreed to assign the shares he then held to the mortgagees 
forthwith, and there is a similar clause in the $9,600 mortgage.
Tin re is nothing, however, in either mortgage giving the 
mortgagees a lien on any land, except the lands respectively 
mentioned in such mortgage. The defendant Lewis was not a 
holder or subscriber for any stock of the mortgagees, 
and is not concerned in the question of how far the stock 
held by King mentioned in the $400 mortgage may lie sub­
ject to a lien for the payment of the $9,600 mortgage. He 
bought the land with knowledge of only one mortgage there­
on. viz., for $400. The $9,600 mortgage was not then in 
existence, and did not come into existence for over a year 
after the purchase by Ijewis. It may be taken that the plain­
tiffs’ claim that he is affected by the term in the $2,600 mort­
gage which they say gives them a lien, as against King, on 
the four shares of stock mentioned in the $400 mortgage, 
hut I cannot see in what way he can be affected by an agree­
ment to which lie is not a party in any way, which was not en­
tered into by anyone till long after his purchase and which was 

, not made in pursuance of any covenant in the $400 mortgage 
of which alone he had any knowledge. There is, as already 
mentioned, a proviso in that mortgage that the mortgagees
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_ shall have a lion on any subsequent stock which King might 
McGuire c J. subscribe lor, but there is nothing to the effect that either the 

land or stock, mentioned in the $400 mortgage, shall be 
deemed security for the payment of any subsequent mort­
gage King might see fit to give to the mortgagees, and the 
subsequent mortgage when looked at does not in any way 
give the mortgagees a lien on any land but the land men­
tioned therein, which does not include the land bought by 
Lewis.

By the terms of the $400 mortgage King was to repay 
the loan $400 with interest at 15 per cent., but by a subse­
quent clause it was “ expressly understood and agreed ” that 
If King paid certain monthly sums until the maturity of the 
four si l a res mentioned therein, such payment “ shall be taken 
in full payment of the principal and interest above reserved.” 
It is not said that on such payments and at maturity the 
mortgagor shall be entitled to four shares of a par value of 
$400, and that he may therewith pay off the mortgage. How­
ever. so far as Lewis is concerned, any question affecting 
King’s stock does not affect him. . The mortgagor was not 
bound to pay as in this proviso. He might pay the $400 
with 15 per cent, interest monthly on the first Tuesday in 
February, 1001, or he might pay it off at any time after the 
expiration of two years from the date of the mortgage by 
giving 30 days notice or paving interest for an additional 30 
days. It seems to me that is Lewis’ position. The most he 
can he called on to pay is the $400 and interest less any pay­
ments made thereon by King which he may be found entitled 
to apply in reduction thereof. In case the plaintiffs should 
claim a right to consolidate their two mortgages it was con­
tended by counsel for Ix?wis that as against him at least the 
plaintiffs have no such right, whatever their rights may be 
as against King. The law, as stated by Mr. Justice Street 
at the trial of Stark v. lieid,18 which will be found in a 
foot note to the report of that case in 26 Ont. Rep. at pp. 
262-3-4-5, seems to be as contended for by counsel for Lewis. 
In the present case the plaintiffs had no right to consolidate

" 20 O. R. 257.
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xvlien Lewis purchased and when, some years after, both Judgment, 
mortgages being in default, they elected to “ foreclose,” or McGuire,C.J. 

more correctly speaking, to enforce their security under the 
$2.(100 mortgage alone as against the land mentioned therein 
only.

They did not comply with any of the conditions laid down 
by Mr. Justice Street as essential to the right to consolidate.
I may observe, en passant, that the word “ foreclose ” as ap­
plied to proceedings to enforce a mortgage under the Land 
Titles Act in the Territories, is apt to mislead if it is sought 
to treat, those proceedings as identical with “foreclosure” 
proceedings where the mortgage conveys an estate in the land 
to the mortgagee with a defeasance clause in case payments 
nr- made as provided. In such a mortgage the mortgagee 
has only an “equity of redemption ” after the time for pay­
ment lias exnircd without payment, that is. he is held in 
equity entitled to come in and redeem after default upon 
certain terms, but no particular time has been fixed within 
which he must exercise that right. In order, therefore, that 
tlv mortgagee may not he kept, indefinitely in suspense he 
is allowed to call upon the mortgagor to exercise his right 
within a limited time. The amount the mortgagor must 
pay to redeem is ascertained by the Court. He is notified 
that unless he pays that amount by the day named his right 
to redeem will he barred, and in the event of his not availing 
himself of this final opportunity, the Court declares that 
his right to redeem is gone—-the mortgage is foreclosed. But 
under our Land Titles Act the mortgage docs not operate as 
a transfer of title, but only as security. The mortgagor re- 
nMins the owner of the legal estate. The mortgagee merely 
bus a lien until payment, and in case of default he can pro­
ceed to get an order either to sell the land or to have the title 
thereto vested in himself. Upon getting a final order vesting 
the title in him he can obtain from the registrar of land 
titles a certificate which gives him an absolute title freed 
fi'om all claim by the mortgagor. Under these circumstances 

must be careful when endeavoring to apply to mortgages 
L r,- the rules and principles laid down, say in England or
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Ontario, as governing the rights of parties to a mortgage 
there. '

To turn now to the rights of the plaintiffs as against the 
defendant King. Tt appears that the mortgagees took pro­
ceedings to enforce their security under the $2,600 mort­
gage as against the land mentioned therein, and. as set out 
in their statement of claim, “upon the 24th day of August. 
1890, recovered judgment for foreclosure, foreclosing the 
defendant’s interest in the property described in the said 
first mentioned mortgage, and a certificate of title showing 
the said property to be vested in the plaintiffs was issued 
on the 24th day of August. 1899, to them.” A certified 
copy of that judgment was put in by the defendant King, from 
which it appears that “It is ordered that the defendant do 
stand absolutely debarred and foreclosed of and from all right, 
and title, interest or estate, or right in equity of redemption 
of, in or to the above described lands.

“ And it is further ordered that all the estate and interest 
of said George Clift King, or of anyone claiming through or 
under him in the said lands (describing the land in the $2.600 
mortgage) he and the same is vested in the said plaintiffs 
(the mortgagees) free from all right or equity of redemption 
on the part of the defendant King or anyone claiming 
through or under him.”

This judgment or order was registered in the propor 
Land Titles office, and a certificate of title thereon issued 
vesting the title in the land in the mortgagees.

It will be noticed that while the person who drafted the 
judgment has used the word “ foreclosed,” he has also useil 
words ant and necessary to vest the title in the mortgagees 
The ordinary judgment in a foreclosure action under a mort­
gage which passes the legal estate to the mortgagee is usually 
in this form (Seton) :—

“ It is ordered that the defendant A. B. do from hen< 
forth stand absolutely debarred and foreclosed of and from 
all equity of redemption of, in and to the said mortgaged 
premises;” that is, the relief given by the equity courts is 
now taken away from him. There is nothing here as to vent-
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ing in the plaintiff the defendant’s title in the land, because ■•mlginent. 
the mortgage had already passed the legal estate. In the McGuire,C.J 
Territories it was necessary to do more than bar the defend­
ant. An order in the terms of a foreclosure order in the 
form taken from Seton would not have satisfied the registrar 
or warranted him in issuing a certificate of title. The judg­
ment had to vest the title to the land in the plaintiffs, and 
that is the material and indispensable portion of the judg­
ment. The “ debarring and foreclosing ” paragraph is pro­
bably not at all essential, however prudent it may have been 
deemed to insert it.

This then was a judgment that the land formerly the 
defendant’s and against which the plaintiffs merely had a 
lien by way of security is now transferred from the defend­
ant to the plaintiffs. The plaintiffs obtained that judgment 
by virtue of having satisfied the Judge that the value of the 
land was not in excess of their c im, otherwise, according to 
the well-known practice in such cases, lmd the property been 
of considerably greater value than the plaintiffs’ claim a sale 
would first have been ordered. The plaintiffs, however, put 
in a statutory declaration of value made by one “G.
Tempest.” who describes himself as the plaintiffs’ “ agent,” 
that the land did not exceed in value three thousand dollars.

It was. therefore, by their own deliberate acts that a judg­
ment was obtained vesting the title in them, instead of having 
tlv property sold. The result was the same as if the mort­
gagor bad given them a transfer. Now had he given them 
a conveyance they could not have sued him on his covenant 
“ in the absence of evidence to show a contrary intent or 
result North of Scotland Mortgage Co. v. Udell.'" On the 
-nine page tile learned Chief Justice says: “I am strongly 

f opinion that the burden is thrown upon the plaintiff to 
-utisfv a jury that a different effect was intended to be given 
I" I be transaction.” In the present case there is no evi- 

I Tice to show that the plaintiffs intended to reserve the right 
to sue on the covenant. There are some circumstances tend­
ing to establish the opposite, such as their intentionally elect-

“ 40 U. C. Q. B. fill.
T.L.R. VOL. V.—2t>
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Judgment. to take a vest in p" order rather than an order for sale, and 
Mednire,C.J. the fact that they waited over sixteen months after getting 

their vesting order before beginning the present action. In 
the ease just referred to the plaintiffs had taken a deed in 
fee, hut the cases relied upon by Hagarty, C.J., show that 
a conveyance of the equity of redemption have the same effect. 
It seems to me that if anything the conveyance bv a mort­
gagor in the Territories to the mortgagee of his legal estate 
is when unexplained even stronger evidence that the mort­
gagee did not intend to reserve a right to sue on the cove­
nant. To use again the language of the judgment of Hag­
arty, C.J., in such a ease, “ the natural presumption must 
he that the charge is merged in the complete ownership of 
the inheritance.” Now there was, it is true, no conveyance 
executed by King to the mortgagees, but there is what is its 
equivalent,—a conveyance by order of the Court, and what­
ever reasons apply in the one case seem to me equally applic­
able in the other, for presuming a merger of the charge in 
the title thus vested in the mortgagees. It may often b a 
very distinct advantage to a mortgagee to get the property 
itself in preference to receiving his money, especially in the 
West here where land values are rapidly increasing. At any 
rate, where he chooses to take the title without reserving his 
right to sue on the covenant, it seems only reasonable that 
the presumption should be as laid down in the ease just cited. 
1 think that a jury would reasonably find in the present case 
that the mortgagees did not intend to reserve a right to sue 
upon the covenant, and that is the conclusion I have arrived 
at on the facts. As to the merger of a claim in a judgment, 
sec Toronto Dental Mfg, Co. v. McLaren.20 The head note 
of a decision taken from a digest of Australian cases under 
the Torrens Land System, Campbell v. Bank of N. S. Wales21 
was cited on the argument by counsel for the defendant King, 

** Where the formalities provided by the Itcal Property Act 
for the foreclosure of a mortgage under the Act have been 
complied with and there has been no fraud, the Court has no 
power to reopen the foreclosure.” Unfortunately I have been

14 P. U. (Ont.) 81). » 10 N. 8. W. L. It. 235; 11 A. C. 11)2.
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unable to sec the reasons given in the judgments in the case ■bnlginent. 
and one is left to conjecture what were the grounds of the McGuire,c.J 
decision.

There were other points which I may refer to; for 
example, the plaintiffs’ offer to reopen the foreclosure.
I am not convinced that the judgment in the present case 
was a “ foreclosure ” in the sense in which the word is used 
where the law as to reopening a foreclosure is dealt with. It 
seems to me it is a judgment, and the evil of allowing the 
plaintiffs to reopen it would be the same as allowing a plain­
tiff to get a new trial in any other case in which he has pro­
ceeded to judgment and has got all he asked for. See case 
last cited from 14 P. B. But it is not necessary to express 
any decided judgment on the point. But assuming it to be 
a case governed by the practice as to reopening foreclosures, 
flic defendant urges that while it is true a plaintiff who has 
foreclosed fusing that word in its correct sense), may never­
theless sue on the covenant if the property proves of less 
value than the amount due on the mortgage, yet he cannot 
do so in the absence of fraud unless he is prepared to restore 
the security, and the defendant says that the plaintiffs are 
not in a position to do so here. The security mentioned in 
the mortgage consists of the land and 20 shares of stock on 
which the mortgagor had made a considerable number of 
payments. In fact the plaintiffs contend that the stock was 
the principal security, the land being merely collateral to the 
shares. The defendant says the mortgagees cancelled the 
‘v’i! shares of stock, and I think the evidence of Mr. Mitchell 
hns established that fact in the affirmative. See particularly 
hi* answers to Q. 256, 261, 262, 276, 277, 278, 284. From 
these answers it clearly appears that the 26 shares were 
‘ absolutely forfeited” before the present action was com- 
mciiced. His answers to Q. 296-7-8 confirm this. These 
;n ls of forfeiture and “ writing off ” of these shares were 
ihmc by the Canadian Mutual Loan and Investment Co., the 
pi d. cessors of the present plaintiffs, and so far as appears 
fi in the evidence nothing has been done either by the old 
company or by the present plaintiffs to reinstate King as a
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Judgment shareholder or to revive his forfeited stock. Such being the 
McGuire,C.J. case it is urged that the plaintiffs are unable to deliver over 

to him that which they contend is the principal security 
mentioned in the mortgage, and which, in whatever view is 
taken of the mortgage, was clearlv a portion of the securitv. 
The law’ is quite clear, as claimed bv the defendant, that if 
the plaintiffs after foreclosing attempt to recover upon the 
covenant to pay, they cannot succeed unless they are in a 
position to deliver hack the mortgaged property. The law is so 
laid down by the Master of the Rolls in Palmer v. Hendrie.23 

“ The question is whether the mortgagee has made it im­
possible to restore the property mortgaged ; he can undoubt­
edly at law sue upon the covenant . . . but the mort­
gagee must perform his reciprocal obligation. He is bound 
on payment to restore the property to the mortgagor, 
and if it appear . . . that by the act of the mortgagee, 
unauthorized by the mortgagor, it has become impossible to 
restore the estate upon payment . . . this Court will 
interfere and prevent the mortgagee suing the mortgagor at 
low.” That decision was where there were separate Courts 
of law and equity in existence; but the law is the same now 
where the same Court exercises the functions of a Court of 
Equity as well as of law. See also Walker v. Jones23 Kin- 
naird v. Trollope.2* In the view I have taken upon the other 
ground it is not necessary to say anything further on this 
ground of defence.

On the whole I am of opinion that the plaintiffs are not 
entitled to succeed in the present action and that the action 
should he dismissed with costs of both defendants to be paid 
by the plaintiffs.

Judgment accordingly.

Reporter:
Chas. A. Stuart. Advocate. Calgary.

*27 Heav. 34». “35 L. J. P. C, 30; L. It. 1 P. C. 50; 12 J»r. 
(11.8.1 3X1 : 14 L. T. 080; 14 W. It. 484. 143» C. IX 030 ; 57 L J 
Cb. DOB: 37 W. It. 234.
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CORTICELLI SILK €0. v. BALFOUH & CO.
Interpleader1'—Property liable to seizure—Seizure of books of aooount 

—Debtor and creditor—Assignment of debts.

A I wiser or account book containing a list of debts which have been 
assigned in writing and which are described in the writing as “ All 
the délits in a certain ledger marked A,” is a mere incident to 
the debts, and is no longer a chattel ns it was before the entries were 
made in it. It is. therefore, not sellable in execution against a 
judgment debtor, the former owner of the debts, as against the 
person to whom they have been so assigned by him.

FMtXfT^ntE. CM.. December 29th, 1902.

The Corticelli Silk Company obtained judgment against Statement- 
the People’s Supply Company, Limited, and issued execution.
The deputy sheriff seized a number of hooks of account be­
longing to the debtors, which contained entries showing the 
names of various persons indebted to the debtors and the 
amounts of their several debts. On making the seizure he 
declared that he was seizing not only the books but the debts 
referred to therein. The debtors, the People’s Supply Com­
pany, had previously assigned the debts referred to to Bal­
four & Co., and the latter company by their advocates served 
a notice on the deputy sheriff notifying him of their claim 
under the assignment, and requiring him not to sell, deal 
with or dispose of the said debts in any way.

The deputy sheriff thereupon applied for and obtained 
from Chief Justice McGuire a summons calling upon all 
parties concerned to appear and state the nature and particu- 
Inrs of their respective claims to the goods and chattels seized 
by him, and to maintain or relinquish their said claims.

Under the return of the summons,
II. B. Bennett, for the execution creditors, stated that they 

abandoned their claim to the debts, but claimed the right to 
•vize the books of account themselves, and asked that an issue 
be directed to be tried.

James Muir, K.C., for the claimants.

[December 29th, 1902.]
McGuire, C.J.—The question submitted for decision in 

this case is whether the sheriff can seize a “Ledger A.” which
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Judgment, bclongvd to «an execution debtor, but who had previously to 
Mciiuire.C.J the attempt to seize made an assignment of “All the debts in 

a certain ledger marked A.”
It is conceded that the sheri IT could not seize the choses 

in action—the book debts—themselves. By our Ordinance 
the assignment of a chose in action by an instrument in writ­
ing is allowed. Therefore the assignment of the hook debts 
was a good assignment of these choses in action. Now as 
the sheriff could not seize the debts in the ledger A. his only 
possible claim to seize the hook is that it represents a certain 
amount of paper, etc. But I think when a piece of paper 
is converted into evidence of something, as by making of it 
a promissory note, a deed, etc., it ceases to be mere paper, as 
it originally was. A liquor license has been held to be not a 
mere piece of paper : Walsh v. Walper.1

In Freeman on Executions, p. 1474, it is said: “Books of 
account, while they may contain correct statements of the 
accounts between parties, are not choses in action. They are 
mere evidence of the existence of such choses. A levy upon 
and taking possession of them would be entirely inoperative 
unless as a levy upon the paper and other materials of which 
they are composed.” At p. 432 this is said: “These hooks 
of accounts and trial balances are not property of such tang­
ible character that they can he made subject to such levies.” 
This is cited from an American judgment.

At p. 420 it is said that “ private hooks and papers having 
little or no market value, but containing accounts, etc., etc., 
are not subject to a levy on an execution against him. For 
this Oyslcad v. Shed2 is given as authority.

In Broom’s Legal Maxims will be found one, the transla­
tion of which is, “ The incident shall pass by the grant of the 
principal, but not the principal by the grant of the incident.” 
“ All that belongs to a principal thing or is in connection with 
it is called an accessory thing ”—an “ acccssorium ”—an in­
cident. It has been held in the United States that an assign­
ment of a judgment for a debt carries the debt, and if the 
latter be secured by a mortgage carries the mortgage interest.

13 O. L. It. (1002) 158. *12 Mass. BOB.
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The whole interest of the assignor passes—also the security Judgment, 
for the debt though not specially named. This is because in McUuire.C.J. 
equity the mortgage is regarded as a mere inc ident of the debt 
secured, and hence a transfer of the principal thing—the debt 
—passes also the incident conformably to the maxim referred 
to. Now it seems to me that a list of the debts contained 
or intended by an assignment thereof, though made on a piece 
of paper, is an “incident ” to the “principal thing”—the 
debts—and passes with the principal thing. In what is the 
“ ledger A.” in this case different in substance or in prin­
cipal from a list of debts ? True, it is some kind of evidence 
—or may only be an aid to some witness’s memory of the 
amount, particulars of the debts and name of debtor, but 
these are mere incidents of the debts themselves.

The law allows the assignee to be the owner of the debt 
assigned by a writing; it does not allow the sheriff to seize* 
the debts. Will it allow him to do that indirectly which he 
cannot do directly? To seize the book which is an incident 
to a principal thing, legally the property of the assignee, 
would be to allow him to interfere with the rights recognized 
by law of the assignee, for without this incident the assignee 
cannot identify the debts assigned, for it is only “ the debts 
in ledger A.” that are assigned.

I think the ledger A. is the property of the assignee pass­
ing as an incident to the debts assigned, and is not seizable 
by the sheriff. It is not a chattel, as it was before any entries 
were made in it.

As to the objection that it is a chattel and that the assign­
ment is bad for non-compliance with the Ordinance as to 
Bills of Sale and Chattel Mortgages. 1 think this objection 
fails for the book ceased to be a chattel within the meaning 
<»f that Ordinance.

I, of course, express no opinion on the question raised 
whether the assignment is not bad as being a fraudulent pre­
ference. That was not before me, though mentioned in­
cidentally.
Reporter :

Chas. A. Stuart, Advocate, Calgary.
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MAC I’ll KBSOX FHUIT CO. v. EXGLAND.

Security for costa—Judgment dismissing action for default of security 
—Assignment by defendant for benefit of creditors during cur­
rency of order—Payment of dividend by assignee.

An order was made for security for costs to be given within 3 months. 
During this period defendant made an assignment for the benefit 
of his creditors. Plaintiffs tiled their claim with the assignee and 
understood, apparently wrongly, that the claim was admitted. Judg­
ment was afterwards signed by the defendant dismissing the action 
for non-compliance with the order for security. On motion by 
plaintiffs the judgment was set aside on terms.

r Richardson. J.. December HOth. I M2

Motion to set aside a judgment entered by defendant dis­
missing the action.

Ford Jones, for plaintiffs.
T. Johnstone, for defendant.
The plaintiffs commenced their action on December 8th. 

1901. and on 21st January. 1902, while an apnlieation for 
security for costs was pending, defendant assigned for the 
benefit of his creditors. On 24th January an order was 
granted requiring plaintiffs to give security for costs within 
three months, in default of which the action was to stand dis­
missed with costs. Security not having been given judgment 
was entered accordingly on July 3rd, 1902.

On November 22nd. 1902, plaintiffs obtained a summons 
to show cause why the judgment should not be set aside for 
irregularity, and as void because it was entered after defen­
dant had assigned and without the assignee being made a 
party to the action. The summons was granted on a ffidavit 
showing that on 28th January. 1902, plaintiffs' claim, in­
cluding their costs of suit to that date, was sent to the 
assignee, who, on July 4th, one day after entry of judgment, 
paid a dividend thereon.

On the hearing of the application defendant filed an affi­
davit of the assignee which admitted the tiling of plaintitiV 
claim with him, but asserted that he had not inquired into its 
validity, and had paid the dividend with the consent of the 
principal creditors and to prevent delay.
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( I/"-ember Jlllli. 2902.] .ludgieent.

UltilAKDSON, .1.—Tliu plaintiffs apply tn have a jmlgment 
entered against them hy defendant for costs in the 
action, set aside hy order, on the ground of irregularity, and 
as void because it was entered after defendant had assigned 
his estate and without the assignee being made a party to the 
proceedings and on other grounds disclosed in the proceed­
ings and pleadings, or for such other order as mav he proper 
and just.

The application is based upon Mr. Jones’ affidavit stating 
that, as plaintiffs’ advocate, on 28th January, 1!>02. he sent 
to Peter McAra, jr., assignee in trust of defendant’s estate, 
plaintiffs’ claim against the said estate for $109.80 due plain­
tiffs by defendant, and $39.20 their costs of suit incurred up 
to that date; and on 4th July, 1902, he received a dividend 
on the estate as realized of $5.18 from the assignee, who later 
informed Mr. Jones that plaintiffs’ claim had been allowed 
in full.

When the apnlication came on for hearing defendant op­
posed it and produced an affidavit of the assignee admitting 
the filing of plaintiffs’ claim as above stated, but alleging 
that he had never investigated the legality of the claim, and 
paid the dividend with the consent of the principal creditors 
and to prevent delay.

The position of the matter on the Court records is—
1. Plaintiffs, residing ex juris, sued defendant, 8th De- 

ccember, 1901.
2. Defendant entered apjicarance 7th January. 1902.
3. On 9th January, 1902, on defendant’s affidavit deny­

ing any indebtedness to plaintiffs, a summons to show cause 
why plaintiffs should not he ordered to give security for costs 
was granted.

4. Defendant having been cross-examined on his affidavit 
the application was heard in Chambers 20th January, 1902, 
and followed hv an order on 24th January for the security 
applied for to be given by plaintiffs within three months, 
otherwise, on failure to give it, the action to stand dismissed.
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Judgment. 
Richardson,J.

[VOL

5. No security having been given, and the order of 24th 
January not having been varied, defendant on 3rd July. 1902, 
entered up judgment dismissing plaintiffs* action with costs.

It transpired that on 21st January, 1902. defendant as­
signed his estate for the benefit of his creditors. Nowhere 
is there anything on record or otherwise before me to show 
that defendant ever admitted owing plaintiffs their claim or 
assented to the assignee allowing it to rank on the assigned 
estate ; but it is claimed that because the assignee admitted 
it and paid over a dividend the suit then ended, or could not 
bo continued without making the assignee a party, conse­
quently the entry of judgment is irregular and should be set 
aside.

In support of this contention T have been referred to Bar­
ter v. DvbeW.T,1 from which, however. T can derive no support 
for plaintiffs’ contention—rather the contrary—while Martin 
v. Kintj2 seems directly adverse.

Looking at the record. T fail to notice any irregularity in 
defendant’s proceedings, authorized as they were by the order 
of 24th January, and T, therefore, decline to set aside the 
judgment on that score.

But as it seems that plaintiffs’ advocate had some reason 
to suppose when receiving the dividend from the assignee that 
their claim was admitted by defendant, and for the reason 
that if the judgment as entered be allowed to remain it may 
be the plaintiffs’ claim against defendant personally is ad­
judicated out of existence, and Mr. Jones having at the close 
of his argument suggested such a course—If plaintiffs pay 
defendant’s costs of entering the judgment and this applica­
tion and furnish the security required by the order of 24th 
January, 1902, within two weeks, an ordei will go setting 
aside the judgment and allowing defendant to enter his de­
fence within eight days thereafter. If these terms be not 
complied with, on defendant’s application in Chambers an 
order will go dismissing plaintiffs application with costs. 
Reporter :

C. H. Bell, Advocate, Regina.
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PLISSON ET AL. v. SKI XXER.
Liquor License Ordinance—Partners—License to one member of ven­

dor firm Illegal xalc— Hill of erehaage—Judgment for legal part 
of considt ration--Debtor and Creditor—Composition arrangement 
— Misrepresentation,

Whom ii firm sold ini ox ion I mg liquors in quantities for which, under 
s. 7S of (lie Liquor License Ordinance (C. O. 1808 c. 80) action 
may lie brought, hut I he only lb dise under which the firm purported 
to sell was one issued to one of the members of the firm in his own

Held, timt the plaintiffs could not recover in respect of the liquors : 
hut the action being upon a bill of exchange, and an additional 
open account, judgment was given for the portions of each which 
were not for intoxicating liquors.

A composition arrangement made with n creditor induced by a mis­
statement by I lie debtor to Hie creditor of the amount of assets and 
liabilities, will be set aside if repudiated on the discovery of the 
falsity of the statement, ivd before any benefit has been taken under 
the arrangement, even though the misstatement be not shewn to have 
been fraudulently made.

Derrg v. Pee!;.' applied.
[Rtcttarpsox, J., December HOtb 100?. 

Trial of an action before Richardson. J.. without a jury. 
T. C. Jolmslonr anti D. 77. Coir, for plaintiffs.
77. (1. W. Wilson, for defendant.

The plaintiffs, a firm trading under the style of The 
Indian Head Wine and Liquor Co., sued to recover the 
amount of a hill of exchange accepted by defendant, and 
also for the price of goods sold and delivered. Most of the 
goods so sold were intoxicants, and the hill of exchange cov­
ered the price of goods sold by plaintiffs to defendant, the 
greater part of which were also intoxicating liquors. No 
license to sell intoxicants had been issued to plaintiffs a: a 
firm, but one of the partners, who was also the manager of 
the business, held a wholesale license in his own name.

Prior to the commencement of this action, defendant be­
came unable to meet his liabilities as they fell due. A meet­
ing of his creditors was held at which both he and plain­
tiffs’ manager were present, and it was then agreed that de­
fendant should transfer his assets at a valuation to a third

188-1c4aPP- Ca8‘ 337 ; 58 L* J' Ch* 804 ; 01 L T- 205: 38 w- R*

Statement.
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Statement, party, the purchase price to l>e divided pro rata among the 
creditors, who agreed thereupon to discharge defendant from 
all liability. A memorandum in writing to this effect was 
drawn up, but during the discussion, and prior to the sign­
ing of this document, defendant had stated his liabilities t*» 
be $0,037 and his assets to exceed this amount by $1,000. 
Plaintiffs subsequently discovered that these figures were in­
correct ; that defendants’ liabilities exceeded $0,000; while 
his assets amounted to less than $7,000. They at once re­
pudiated the arrangement and brought this action.

\December 80th, 1902.]

Richardson, J.—One Plisson and several other oersons 
named carrying on business at Indian Head under the name 
and style as above, sued defendant 25th January, 1002, to 
recover :

1. The amount of an overdue bill of exchange drawn by 
plaintiffs on and accepted bv defendant for $411.34 and 
interest thereon from its maturity;

2. $2G9.06 for goods sold and delivered by plaintiffs to 
defendant as shown by an itemized account forming part of 
the plaintiffs’ statement of claim.

In defence the defendant :
1. Denies accepting the bill of exchange as also the sale 

of any goods;
2. Says that if defendant accepted the bill of exchange 

sued for, the consideration therefor was intoxicants for 
selling which the plaintiffs had no license as required by the 
Liquor License Ordinance and the sale was in contravention 
of the said Ordinance, and was illegal ;

3. Sets out a similar defence quoad the plaintiffs’ claim 
for goods sold;

4. Alternatively alleges that on or about 22nd January, 
1902, and after his debt to plaintiffs had matured, the de­
fendant, the plaintiffs, and certain other creditors of defend­
ant, together with one A. Dundas, mutually agreed that de­
fendant should assign to Dundas certain property in Indian
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TTead at the valuation of G. S. Davidson and H. H. Campkin, Judgment, 
and that the amount of such valuation should he paid by R‘chard.*on.J. 
Dundas to the creditors of defendant pm rata hy fixed instal­
ments, viz. : 25 per cent, cash and the balance in three equal 
instalments at three, six. and nine months respectively; that 
the plaintiffs and the said other creditors of defendant agreed 
to accept the Dundas payments in full satisfaction of their 
respective claims and release defendant therefrom; and that 
defendant assigned to Dundas. the valuation having been 
made, by which defendant was discharged from plaintiffs’ 
claim ;

5. As a further alternative, alleges that in January, 1902, 
upon one Dundas aereeing with the plaintiffs to pay to 
plaintiffs a proportion of their claim in consideration of the 
conveyance by defendant of certain property, and in consid­
eration of plaintiffs releasing defendant from his debt to 
them, plaintiffs agreed with defendant and Dundas to release 
defendant from all liability for their claim and look to Dun­
das solely in respect thereof; the property was so conveyed 
and Dundas became liable to pay plaintiffs their said propor­
tion and defendant was discharged.

To these defences the plaintiffs say:
1. They join issue;
2. As to paragraphs 2 and 3 of the defence, plaintiffs are 

co-partners, and from them as such, defendant purchased 
the "nods (the consideration for the bill and the other goods 
sued for) a license for the sale of which, under an arrange­
ment among themselves, was granted and taken out in the 
name of one of themselves, Pierre Remy Plisson, under the 
provisions of the Liquor License Ordinance ;

3. As to the fourth and fifth paragraphs, the only ar­
rangement was that set out in paragraph 4, into which plain­
tiffs were induced to enter by fraud of defendant in falsely 
representing to plaintiffs that his total indebtedness was 
$8,000, whereas, in truth and fact, it was then double that 
amount; discovering which within a reasonable time after 
entering into the arrangement and before plaintiffs had re-
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.Tudgnunt. cvjV(.,l anv l)onofit thereunder, plaintiffs repudiated the ar- 
Kichanlmm.J. rangement.

There being no rejoinder or subsequent pleading by de­
fendant. the 2nd and 3rd paragraphs of plaintiffs’ reply are 
in issue.

At the hearing the acceptance by defendant of the bill of 
exchange sued for. as also the sale and delivery of the goods 
detailed in the statement of claim were proven. Tt further 
appeared that the consideration for the hill of exchange was 
for goods sold. $411.34, of which items aggregating $387.34 
were intoxicants: and in the account for goods set out in the 
statement of claim $2I5.0C> were intoxicants.

To meet this the plaintiffs established the existence of 
the license to sell, under the arrangement between plaintiffs 
as set out in the 2nd paragraph of the reply.

An objection was then raised that inasmuch as the license 
was granted to Plisson. the authority to sell liquor conferred 
hv it would not enure to plaintiffs as a firm, and ss. 13. 19, 
and 81 of the Liquor License Ordinance were referred to bv 
defendant’s counsel in support of this contention.

Section 13 provides that licenses may be issued in the 
name of a copartnership; s. 19 . . . Every license for 
the sale of liquor shall he held to be a license only to the per­
son named therein, and for the premises therein mentioned, 
and shall remain valid only as long as such person continues 
to he the occupant of the said premises and the true owner 
of the business there carried on. Section 81 : No person shall 
sell . . . any liquor . . . without first having obtained 
a license authorizing him to do so. . . .

In Iirown v. Moore2 it is determined, and thus binding 
on this Court, that where by law sales of liquor without 
license are prohibited, recovery for such sales cannot be en­
forced.

Partial illegality of consideration in a bill or note is a 
good answer to a suit thereon as between the original parties 
pro tanlo : By les on Bills, p. 150.

1
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The plaintiffs in this, held no license to sell in their own Judgment, 
names or in their firm name. The person who did hold a Richardson,! 

license to sell was Plisson. who, while the sales were going on 
was neither the sole occupant of the premises nor the true 
owner of the business there carried on.

This being so. the plaintiffs, in my opinion, were pro­
hibited under s. 81 from recovering in this Court for liquors 
sold.

While, however, the sales of liquor claimed for cannot 
he supported or enforced in this suit, the prohibition will not 
extend beyond liquor sold, so that of the hill of exchange, 
the other sales included in it, $2(5.10, and of the open account,
$21, not liquors, are enforceable; and for these plaintiffs are 
entitled, if not shut out by other defences raised, to succeed 
in the suit.

The remaining question to be determined is whether or 
not the debt due by defendant to plaintiffs was discharged.

I find as facts the following:
On 22nd January, 1902, the defendant being unable to 

meet his financial engagements a meeting of his creditors 
who resided in Indian Head was held, at which defendant 
was present, as also plaintiffs, represented by Plisson. and 
several others.

On lieing asked what his liabilities were, defendant made 
mit. a statement in pencil, which, being corrected with the 
assistance of some of his creditors then present, showed lia­
bilities $(5,037.

An offer was made by A. Pundas to purchase defendant’s 
«•state at a value to be shown by outside independent valua­
tion, but estimated to reach about $7,000.

Induced by defendant’s representation that his liabilities 
wi re as stated in the pencil memorandum, and that the value 
°l his assets to he transferred to Dundas exceeded these 
linbilities by $1.000, plaintiffs, through Plisson, signed an 
instrument worded thus:

“Indian Head. 22 Jan., 1902.
“ In consideration of A. Dundas purchasing the stock in 

“trade, furniture, etc., of the Royal Hotel, and the horses,
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Judgment. 

Richard son,.i.
‘lots, eti\. from H. W. Skinner, at the valuation as agreed 
‘ upon between G. S. Davidson and H. H. Campkin, we, the 
‘ undersigned, agree with the said Dundee to pro rate on 
‘our respeetive aceounts in proportion to the relative values 
‘ of the assets and liabilities at the present time, and to give 
:‘ said Skinner a receipt in full of his account—Dundas 
“ agreeing to nay the amounts as follows: 25 per cent. down, 
'‘balance in three equal payments in three, six, and nine 
'* months.

“ Geo. Thomson. “ E. J. Brooks & Co.,
“ F. L. MacKay & Co., “ G. S. Davidson,
“P. R. Plisson, “J. Dundas,

“ Man. I. H. W. & L. Co., “ A. V. Gerry.”
Across this instrument appears this:—
“ I accept the said proposal on the said terms,

“Andrew Dundas.”
“In consideration of the arrangement entered into be- 

“ tween my creditors and A. Dundas. I hereby agree to hand 
“ over to H. H. Campkin for the benefit of my creditors all 
“ my book debts and other accounts.

“H. W. Skinner.”
Treating the agreement as a sale to him of the pro­

perty, Dundas at once entered into possession on the night 
of 22nd January, and to the sale to him by Skinner the plain­
tiffs never objected. This creditors’ meeting was adjourned 
over for the preparation of legal documents by Mr. Wilson 
to carry into effect the agreement, and resumed on 24th 
January in Mr. Wilson’s office. Plisson having discovered 
that the statement of liabilities furnished on the evening of 
22nd (and after signing the instrument I have referred to), 
was untrue, being considerably under the true amount ; and 
instead of the Dundas purchase price (it having by this 
time being fixed at $6,915.50) being sufficient to pay off the 
liabilities, which then exceeded $9,000, it was in fact more 
than $2,000 less; plaintiffs, through Plisson, notified Mr. 
Wilson in the presence of other creditors and before any 
money had l>een actually passed from Dundas on the pur­
chase, that plaintiffs would have nothing more to do with the
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agreement of 22nd January, and repudiated it for the reason Judgment, 
that defendant’s statement of assets was far from true. On Richard*»,J 
the following day, 25th January, before anything further 
had been actually done, plaintiffs having received no benefit 
whatever under the agreement, they issued their writ in this 
action.

Summarized, the following questions of fact arc pre­
sented :

1. Did Skinner on 22nd January, 1902, at the meeting 
uf his creditors on that day, make the statement of fact in 
1’lisson’s presence that his total indebtedness to his credi­
tors was only $6,037, and less than his assets by $1,000?

2. Was this statement of fact untrue?
3. Did this statement of fact form the basis and material 

fur the plaintiffs agreeing to discharge defendant from fur­
ther liability to them for his said debt?

My answer to these questions being in the affirmative.
4. Had the plaintiffs, before they repudiated the agree­

ment of 22nd January, 1902, received any material benefit 
under it?

To this my finding is in the negative.
The learned counsel for the defendant in support of the 

defence set up of discharge of the debt sued for, referred me 
to the principles laid down in Derry v. Peek.'

Referring, however, to Derry v. Peek} it is to be observed 
that that action was to recover damages for deceit, while what 
is claimed in this action by plaintiffs’ pleadings is rescis­
sion, and at nage 359 Lord Hershell, in delivering the main 
judgment is thus reported:

“An action of deceit differs essentially from one brought 
to obtain rescission of a contract on the ground of misrepre­
sentation of a material fact.

Where rescission is claimed it is only necessary to prove 
there was misrepresentation. Then, however honestly it may 
have been made, however free from blame the person who 
made it, the contract having been obtained by misrepresen-

T.L.R. VOL. V.— 27
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Jmignmit. tation cannot stand unless of course the party seeking 
Richard no»,J. relief has, as Lord Bowen indicates at p. 347, “ rendered him­

self incapable of such rescission,” which had not happened 
here.

My judgment on this branch of the case is that the plain­
tiffs have established that they became parties to the dis­
charge of their debt set up by the defendant, by misrepresen­
tation to the plaintiffs of a material fact, on discovering 
which to be untrue before receiving any benefit, the plaintiffs 
repudiated and the discharge therefore cannot stand.

The plaintiffs therefore are to have judgment for $50.10.
The question of costs is reserved to be dealt with on a 

Chamber application.
An application for costs was subsequently made on be­

half of plaintiffs, but no order was made.

Beporter:
C. IT. Bell. Advocate, Bcgina.

BE CBAWTOBD AND ALLEN.

Arbitration Ordinance — lie mission for reconsideration refused — ISJo 
authority to appoint new arbitrator.

Section 11 of “ The Arbitration Ordinance” provides that “In all 
cases of reference to arbitration the court or a judge may from 
time to time remit the matters referred or any of them to "the re­
consideration of the arbitrators or umpire.” Remission was refused 
because after the submission was entered into one of the arbitrators
com....need an action against the party who had nominated him to
recover an amount agreed to be paid for procuring settlement of the 
matters in dispute.

Where l lie instrument of submission names the arbitrators the court 
or judge has no power to appoint a new arbitrator in lieu of one 
who has liecome incompetent.

x | Scott. J.. February 27th. 1903.

This was an application on behalf of Crawford to enforce 
an award of arbitrators under section 13 of the Arbitration 
Ordinance. On the hearing of the application it was ad­
mitted that the award could not stand, but it was asked that 
the matters in question be remitted to the arbitrators to make
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ii proper award under section 11. This was refused upon the 
ground that one of the arbitrators, Leonard, had commenced 
iin action against Allen, who had nominated him, to obtain 
payment of $125.00 which he claimed Allen agreed to pay 
him to procure a settlement of the matters in dispute. He 
had arranged the arbitration between the parties, and claimed 
that the matters in dispute were thus settled.

The applicant then asked that the parties he directed to 
appoint new arbitrators.

A7. D. Mills, for Crawford, referred to Re Frankenberg 
mid the Security Co.1

F. C. Jamieson, for Allen, referred to Re Rariny liras, if 
Co. and Doulton & Co.2

[Feb-nary 28th, 1903.]

Scott, J.—After considering the authorities submitted 
by Mr. Mills, I hold that I have no authority to direct either 
of the parties to appoint a new arbitrator in lieu of the one 
named in the submission, who has been shown to be an inter­
ested party. It was contended that, as section 12 of the Arbi­
tration Ordinance gives the Court or a Judge power to re­
move an arbitrator for misconduct, the power to direct the 
appointment of another in lieu of the arbitrator so removed 
must be implied, but, in my view, that can be done only in 
cases where the arbitrators arc not—as they are here—named 
'n the submission, that is, where by the terms of the submis­
sion arbitrators are to be afterwards appointed by the parties. 
In such a case where an arbitrator so appointed by one of 
the parties is removed for misconduct the parties are in the 
same position as if no such arbitrator had been appointed. 
The case of Re Frankenberg v. The Security Co.,1 cited by 
Mr. Mills was a decision upon the effect of a submission of 
that description.

The fact that it is the parties who nominated the arbi­
trator who are now objecting to him is not material, as it is

Statement.

110 Times It. 303. $01 L. J. Q. It. 704; 8 Times It. 701.
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shown that the objection in respect of matters which arose 
after the submission was entered into.

Application refused with costs.

It eporter:
J. E. Wallbridge, Advocate, Edmonton.

HAMREN v. MOTT.

Lord’# Dug Ordinance—Appeal from conviction—Farmer—Construc­
tion of statutes—Fjusdcm generis.

The Ordinance to Prevent the Profanation of the Lord's Pay, C. O 
1808 c. 1)1, provides :

(It No merchant, tradesman, artificer, mechanic, workman, labourer 
or other person whatsoever shall on the Lord’s day sell or publicly 
shew forth or expose or otter for sale or purchase any goods, chat 
tels or other personal property, or any real estate whatsoever, or 
do or exercise any worldly labour, business or trade of his ordinary 
calling, travelling or conveying travellers or Her Majesty’s mails, 
selling drugs and medicines and other works of necessity and works 
of charity only excepted.

Held, that the words “or other persons whatsoever ” are applicable 
onlv to persons who are ejusdem generis with those specifically named 
and do not include a farmer engaged in farm work.

| Scott, ,T., February 28th. 1908.

Appeal from conviction by a justice of the peace.
Cm. B. Henwood, for the appellant. Joseph L. TTamrcn.
The respondent, Louis E. Mott, in person.

[February 27lh, 1908.]

Scott. J.—This is an appeal from a conviction made by 
J. A. O’Neill Hayes, a justice of the peace, on 4th November. 
1902, whereby the appellant was convicted of having on the 
5th day of October, 1902, near Wetaskiwin, in the North- 
West Territories. “ engaged in farm work on the Lord’s day 
contrary to s. 1 of c. 91 of the Consolidated Ordinances.”

The appeal was heard by me at the Wetaskiwin sittings 
on 19th inst., and it was there agreed between the parties 
that the depositions taken by the convicting justice on the
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hearing before him should constitute the evidence upon the 
hearing of the appeal.

A number of objections to the conviction were taken by 
counsel for the appellant, only one of which it is necessary 
for me to consider, viz., that the appellant is a farmer, and 
that the work he is shown to have been engaged in was farm 
work, and that therefore he lias not been brought within the 
provisions of the Ordinance.

Upon referring to the depositions. Î find that the appel­
lant is therein stated to be a farmer, and it is also shown that 
the work in respect of which he was convicted was driving 
pegs on his farm for a fence.

I must hold upon the authority of lien. v. Silvester,' that 
a farmer engaged in farm work is not within the provisions 
nf the Ordinance referred to. That was a decision upon the 
effect of the Stat. 29 Car. II., s. 1, which is as follows:—

“ No tradesman, artificer, workman, labourer or other per­
son whatsoever shall exercise any worldly labour or business 
of his ordinary calling upon the Lord’s day.”

It was held that the words “or other persons whatsoever 
are applicable only to persons who are ejusdem generis with 
those specifically named in the preceding part of the sentence.

The words of section 1 of the Ordinance referred to, so 
far as material, are

“ No merchant, tradesman, artificer, mechanic, workman, 
labourer or other person whatsoever shall on the Lord’s Day 
sell or publicly show forth or expose or offer for sale or pur­
chase any goods, chattels or other personal property or any 
real estate whatsoever, do or exercise any worldly labour, 
business or trade of his ordinary calling.” . . .

It will be seen that the only material distinction between 
the two provisions are the insertion in the latter of the words, 
“ merchant ” and “ mechanic.”

In my view the judgment in that case is applicable to the 
provisions of the Ordinance to the same extent as it was to 
those of the statute then under consideration.

‘Reg. v. Silvester, 33 L. ,1. M. C. 71); 10 Jur. (N.S.), 300.

Judgment. 
Scott, J.
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Judgment. | diroit that the conviction he quashed hut without costs. 
•Sentt, .1. The prosecutor is a constable of the North-West Mounted 

Police, and the information appears to have been laid by him 
in tic discharge of what ho considered to be his duty as such. 
He had no pecuniary interest in the result, and I am bound 
to say that to a person not thoroughly conversant with the 
rules respecting the interpretation of statutes, the appellant 

' would appear to be within the provisions of the Ordinance.

Heporter:
.1. I']. Wallbridge, Advocate, Edmonton.

LEBLANC v. MALONEY (No. 2).

Contract1 rf< <1 dirt ions—Com#/#/ practices—hi toxica tin y liquor in 
vicinity of poll*—T mi tiny—Treating habit—Corrupt intent- 
[ycncy—Evidence of return.

Where a person who was livid to be an agent gave two bottles of 
whiskey to an elector the day before polling day, the inference of 
fact was drawn that they were given with the corrupt intent of in­
fluencing the voter, although there was no direct evidence to shew the 
object for which they were given.

Where u quantity of whiskey was obtained from one agent of the 
respondent and taken to the home of another in the vicinity of one 
of the polling places, where it was drunk freely on election day by 
the electors generally, the infereuic of fact was drawn that it was 
provided by both these agents for the purpose of inlluencing the elec­
tors. though there was not direct evidence to that effect, and it was 
held to be a corrupt practice notwithstanding that apparently it did 
not have that effect.

The evidence also shewed that a quantity of whiskey was taken to a 
place in the vicinity of another polling place by an agent, where it 
was consumed by the agent and others on polling day.

Held, that this shewed a scheme on the part of the respondent’s agents 
to influence the voters generally, and procure the election of the re­
spondent by providing whiskey at each of the polling places.

The following were held to be agents:
One who accompanied the respondent on a canvassing trip during 

which lie spent a day canvassing for the respodent and spoke on his 
behalf at an election meeting at which the respondent was also 
present and spoke.

One who accompanied the respondent on a canvassing trip, acting as 
interpreter (the respondent being under the impression that he was 
one of his supporters), and actually worked and canvassed for hint 
with his authority.

The son of the respondent, who took an active interest in the election 
on behalf of the respondent with his knowledge, acted as scrutineer 
and was furnished with a sum of money by the respondent when leav­
ing for the polling place at which he was to act.
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ihnrrc: whether an agent accustomed to carry about with him a bottle 

i>t whiskey to treat those whom he should happen to meet, should 
not. if following this custom while actually engaged in convassing, 
l»> held to have treated with a corrupt intent.

It is not necessary that proof should be given that the respondent had 
been returned as member.

[Scott, J., April 2ht, 1903.

The election complained of was held on the 21st day Statement, 
f May, A.D. 1903. for the Electoral District of St.

Mlicrt. The candidates were Daniel Maloney, the above 
named respondent, and Louis Joseph Alphonse Lambert, and 
tin- respondent was certified to he the person elected at such 
election. The petition contained the usual charges of bribery 
and corrupt practices, and particulars were delivered. The 
- nly charges necessary to refer to for the purposes of the 
report, are the following:—

(2) Alfred Arcand. an agent of the respondent, between 
Ilu- day of nomination and the day of polling gave two bottles 
"f whiskey to Dolphis Majeau, of Lac la Nonne, at or near 
St. Albert, in order to induce him to vote at the election for 
the respondent, and in order to induce him to procure or _
• mleavour to procure the return of the respondent.

(9) The respondent provided and procured to he pro­
vided or was accessory to the providing of large quantities of 
whiskey for the purpose of the same being (as it was in fact) 
taken by his agents to a place in the vicinity of each of the 
polling places of the electoral district for the purpose of bo­
ng given and provided (as it was in fact) by the respondent’s 
|gents to the electors generally at such polling places in order 
dial respondent might be elected, and for the purpose of in­
ducing such electors to vote for the respondent, and for the 
purpose of influencing such electors to procure or endeavour 
1 • procure the return of the respondent. Such whiskey was 
i -r the purposes aforesaid, taken by the under-mentioned 
-' iits in the behalf of the respondent to the vicinity of the 
Mowing polling places, namely : At St. Emile Legal by 

•biles Chave (the deputy returning officer), of St. Albert, and 
Ulderic L’Ahhe (poll clerk), of Morinville; at Morin- 

Me by Louis Legasse, of Morinville, and one Couture, of 
Morinville, etc. The said acts were begun a few days before
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the day of polling, and were continued up to and including 
the day of polling.

(21) Ulric Marcotte, of St. Emile Legal, another agent 
of the respondent, on the day of polling at St. Emile Legal, 
gave whiskey to the electors there generally in order that the 
respondent might he elected, and for the purpose of influ­
encing such electors to give their votes to the respondent at 
the election.

X. D. Beck. K.C., for petitioner referred to Rogers on Elec­
tions, 17th cd., vol. 11, c. 14 ; Am. & Eng. Enc. Law, 2nd ed., 
vol. 10. p. 705 ; Tlaldimancl Election,1 South Grey Election,2 
East Pctcrborouyh Election,8 West Simcoe Election,4 Muskoka 
& Barry Sound Election,° East Northumberland Election* 
North Ontario Election,7 London Election,8 South Norfolk 
Election,° East Northumberland Election,10 North Ontario 
Election11 Cornwall Election12 West Prince Election13 Haldi- 
mand Election,1* Lennox Election 13 Levis Election.10

J. C. F. Bown, for respondent, referred to Rogers on 
Elections. 17th ed., vol. 2, pp. 219, 295, 363 ; East Elqin 
Election,11 Selkirk Election,13 Jacques Cartier Election,10 West 
Prince Election,13 Am. and Eng. Enc. Law, 2nd ed., vol. 10, 
I». 828; Stormont Election.20

[April 21st, 1003.]
Scott. J.—I hold that charges Nos. 2 and 21 have been 

sustained, also so much of charge No. 9 as relates to the pro­
viding and use by respondent’s agents of whiskey at the poll­
ing places, at St. Emile Legal and Morinville.

I also hold that the following persons have been shown 
to have been the agents of the respondent, viz., Alfred Ar- 
cand, Louis Legasse, Joseph Maloney, and Ulric Marcotte.

The charges which I have held to have been sustained 
being sufficient in themselves to avoid the election, 1 do not 
give any decision upon the other charges.

117 S. C. K. 170. 1 Hodg. Elec. (’as. 52. • Hodg. Elec. Cas. 245. 
41 Elec. Cas. 128. 61 Elec. Cas. 107. e 1 Elec. Cas. 134. * Hodg.
Elec. Cas. 304. • Hodg. Elec. Cas. 5(50. • Hodg. Elec. Cas. 660.
,e Hodg. Elec. Cas. 577. 11 Hodg. Elec. Cas. 785. » Hodg. Elec. Cas. 
803. «27 8. C. R. 241. 1416 S. C. R. 405. « 1 Elec. Cas. 41. “ 11 
8. C. R. 183. "2 Elec. Cas. 100. 18 39 Can. L. J. 44. “2 8. C. R. 
216. *" Ilodg. Elec. Cas. 21.
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I also hold that the respondent was unduly returned ns 
member at the election referred to in the petition, and I 
so declare. I give the petitioner his costs of the petition. 

My reasons for so holding are as follows :—
As to charge No. 2, Arcand himself admitted that on the 

day before nomination day he gave Ma jean two bottles of 
whiskey. There is no evidence to show what his object was 
in giving it, but considering the time at which it was given, 
viz., on the eve of the election, and that Arcand was an active 
supporter of the respondent, and bad been canvassing for him,
I think I must assume that it was given with the corrupt 
intent of influencing Majeau in respondent’s favour.

My reasons for bolding that Arcand was an agent of the 
respondent are that be (Arcand) accompanied the respondent 
on a canvassing trip to Morinville, and the German and 
French settlements in that neighbourhood ; that on that trip 
they spent a whole day in canvassing in the French and Ger­
man settlements, and that on Ascension Day. when they were 
at Morinville. a meeting was held after Mass at which both 
he and the respondent spoke. These facts are. in my opinion, 
sullicient to establish the agency.

In the East Elgin Case,17 Osler. J., says, at p. 115 
“ What the decisions do establish, as I read them, is that 

there must be circumstances proved from which the authority 
of the person acting is shown or may be implied—circum­
stances which show knowledge on the part of the candidate 
or some authorized agent of his—knowledge which he has, 
or would have unless lie closed his eyes to it—of the part 
which the person, whose agency is sought to be established, is 
taking in the election.”

As to charge No. 21. One Chave, a supporter of the 
respondent, who had been appointed deputy returning 
officer for St. Emile Legal polling sub-division, left 
St. Albert for that place, on the day before polling 
day, accompanied by one Ulderic L’Abbc, another sup­
porter of the respondent, who he (Chave) had re­
quested to act as his poll clerk, and who afterwards acted 

T.L.ll. VOL. v.—28

Judgment. 

Scott, J.
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in that capacity. They took some liquor with them. 17Abbe 
siales that it consisted of about a dozen small bottles of whis­
key and a few bottles of beer, and that he obtained it on the 
day they left St. Albert, from Josenh Maloney, a son of the 
ret ' who T have held to be an agent of the respondent. 
They called at several places on their way, treating at every 
place tliev called at. They reached Mareotte’s house near 
St. Emile Legal polling station on the evening before polling 
day. and spent the night there. The remainder of their sup­
ply of liquor was carried into Marcotte’s house, and that 
night, and the next day during polling hours, a number of the 
electors had drinks from it there. Marcotte admits that the 
remainder of the whiskey brought by Chavc and 17Abbe, was 
drunk there on polling day by about a dozen people, and that 
he himself took several people to his house that day. Cassa- 
vant, a witness, states, and it is not denied, that there was 
plenty of whiskey at Marcotte’s that day. that there was a 
bottle on the table, and people would help themselves ; that 
more than one bottle was Consumed, and that in some cases 
one man would drink nearly a whole bottle. It appears, how­
ever. that this liberal distribution of liquor did not create 
the intended effect, as he states that when he was present 
everyone was talking about respondent’s opponent, and say­
ing that they would vote for him and drink the respondent’s 
whiskey.

There can be no question as to Marcotte having been an 
agent of the respondent. When Chavc and I/Abbe went to 
his house on that occasion, Chavc carried a letter to him from 
respondent, asking the latter to act as his agent at the polling 
station. Marcotte appears to have at first refused to act in 
that capacity, but yielding to the repeated requests and soli­
citations of Chavc, he finally consented to do so, and did act 
apparently under a written authority from the respondent, 
which was handed to him by Chavc.

As to that portion of charge No. i), which 1 have held to 
have been proved, 1 have already shown that Marcotte assisted 
in the distribution of whiskey at St. Emile Legal on polling 
day for the purposes referred to in the charge, and that the 
whiskey distributed there was obtained from Joseph Maloney.

5824
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It is only reasonable to assume that when the latter gave the Jiulirim-nt. 
whiskey to L’Abbe he intended it for those purposes. Scott, J.

A quantity of whiskey was provided for the same purposes 
at Morinville on pulling day. Joseph Couture, a blacksmith 
residing there, states that he had in his shop there that day 
about eight or ten bottles of whiskey, which he received the 
day before from Louis Legasse, a hotel-keeper at Morinville, 
who. when giving it to him. said. “ Here is some whiskey; you 
bad better take it to your shop for to-morrow.” that on polling 
day people who came into the shop would help themselves; 
that Louis Legasse was in there during the day, and that on 
one occasion eight or ten came in together. Legasse states that 
the reason he gave Couture the whiskey was because he 
tbought he would want some during the day. and as he could 
not keep his bar open that day. he thought he would put it 
where he (Legasse) could get it.

Mv reasons for holding that Legasse was an agent of the 
re spondent are that lie accompanied the latter on a four or 
live days’ canvassing trip from Morinville, during which he 
rn ted as his interpreter. Tt is true he states that he had not 
made up his mind to vote for the respondent, and did not dc- 
• ido to do so until nomination day. but he admits that at the 
time of the trip he intended to vote for him, except as against 
a local man, and that in his belief, the respondent was then 
under the impression that he would vote for him. I find 
that not only was the respondent under the impression at that 
time, but also that Legasse was then, with his authority, actu­
ally working and canvassing for him. Legasse continued to 
work actively for him up to and including polling day. He 
appears to have possessed considerable influence in that lo- 

ility, and to have been one of the respondent’s most promi­
nent supporters. The evidence shows that Legasse carried a 
"ttle or more of whiskey with him during that trip, and with 

it be treated a number of those whom he and the respondent 
' imassed. ITe states that it is his usual custom to carry 
whiskey with him when travelling, and with it to treat those

-ni he meets, and that in carrying and using it as he did on 
lb t occasion, he was merely following his usual custom. The
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evidence shows tlmt the custom is not nn unusual one in that 
part of the country, but even if it is the usual custom, I en­
tertain serious doubts whether the person following it, while 
actually engaged in canvassing a voter, should not be held to 
have treated with a corrupt intent.

Mv reasons for holding that Joseph Maloney was an 
agent of the respondent are that the respondent admits that 
he was aware that Joseph was taking an active interest in the 
election in his hehalf. Considering the relationship between 
them, it is not unreasonable that such should have been the 
case. He acted as scrutineer for the respondent at Lac St. 
Anne polling station, and it appears that when leaving for 
that place, respondent gave him a sum of money, the. amount 
of which is li ft in doubt. Joseph states that he thinks that it 
was a sum of ten dollars, but respondent is unable to state 
whether or not it was a sum of $75.

The evidence shows that large quantities of whiskey, other 
than those T have mentioned, were provided and used during 
the campaign for the purpose of influencing electors, and that 
not all of it was provided and used in the interests of the re- 
? ' Some of it. and perhaps no inconsiderable por­
tion. was provided and used in the interests of his opponent. 
At this as well as at prior elections in that district, its free 
use on behalf of both candidates appears to have been con­
sidered as a necessary part of the election proceedings, and it 
also appears to have been considered tbit the provisions of 
the Ordinance which are intended to restrict its use during 
the elections, were not applicable to that district.

It may be that the unseating of the candidate for the 
contravention by his agents of these provisions, may have a 
salutary effect upon future elections in the district.

It was contended on l»ehalf of the respondent that proof 
should have been given by the petitioner that the respondent 
had been returned as member. I hold, following the SI' r- 
nionl Case,20 that the proof is unnecessary.

Reporter :
J. E. Wallbridge, Advocate, Edmonton.

5834
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Ue mouton.

Administration—Application for letters of administration by stranger 
—Public administrator.

In the absence of an application by a party entitled by reason of 
relationship to the deceased, it is necessary, in ordei to justify the 
grant of letters of administration to a creditor or a person with­
out interest, to shew by special circumstances that such grant is in 
the interests of the estate, otherwise the grant sh mid be made to 
the public administrator for the district.

IWetmobe, J„ February 22nd. WOO.

Application for letters of administration to the nominee 
of a creditor of the estate of a deceased.

E. L. El wood, for applicant.

[February JJrd, 1900.]

Wetmore, J.—Mr. El wood, on behalf of Sheriff Murphy, 
applied for letters of administration to be issued to him 
herein. The sheriff is not in any way personally interested 
in the estate; he is merely the nominee of the North of 
Scotland Canadian Mortgage Company.

The deceased died in British Columbia on the 1st of 
January, 1895, intestate and unmarried; the only property- 
lie owned in the North-West Territories was a quarter section 
<>f land valued at $300. It does not appear who his next of 
kin are. It seems, however, that there is a brother living in 
\ ancouver, B.C., as he made one of the affidavits used on 
this application.

No other application has been before made for letters of 
administration to issue. The North of Scotland Canadian 
Mortgage Company hold a mortgage on this quarter section, 
upon which there appears to be more due than what the 
property is valued at. I assume that the company is anxious 
to have some person appointed to represent the estate so as

VOL. V. T.L RKPTH. —29

Statement.

Argument.

•Judgment.
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Judgment. to eualile it to proceed upon the mortgage for sale or fore- 
Wetmore, J. closure. In view of the small value of the property, I was 

asked to grant letters of administration on this application, 
without citing persons interested in the estate or issuing a 
summons. 1 am opinion that 1 have not, under the practice 
of the Court, authority to do so. Moreover, I am of opinion 
that under the circumstances disclosed 1 ought not to issue 
letters to the sheriff.

Up to the passing of Ordinance No. 6 of 1897, a Judge 
had power under section 4ti3 of the Judicature Ordinance, 
1893, if no application for administration was made within 
twenty days after the decease of any person leaving per­
sonal estate, to grant letters to any person possessing the 
necessary qualifications to execute the trust and considered 
suitable by the Judge. It was quite usual to make a grant 
under that section without citing or summoning the per­
sons interested in the estate. 1 always had grave doubts, 
however, if lliat was in accordance with strict practice. For 
some reason it was considered advisable to make further 
legislation with respect to cases when prompt application 
for administration was not made, and the Legislative As­
sembly by Ordinance No. 7 of 1895, section 5, enacted the 
following, as a sub-section to section 464 of The Judicature 
Ordinance, 1893: “If in any case it is in the interests of 
the estate of the deceased person that the same be forth­
with administered, or that some one other than the personal 
representative be appointed to administer the estate, the 
Judge may on application, with such notice, if any, as he 
may direct, appoint as administrator such person as he deeiii' 
proper.” Section 463 of the Judicature Ordinance, 1893. 
was, however, left standing when this provision just cited 
was passed. In 1897, however. Ordinance No. 6 of that 
year was passed, and by section 20 thereof Public Adminis­
trators were provided for, and by section 22 thereof section 
463 of the Judicature Ordinance. 1893. was repealed (and see
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Ordinance No. 12, 1898, section 30), and by section 23 it Judgment, 
was provided that in the absence of application for letters Wetmme,.) 
of administration within a month after the death of the 
deceased, letters might be granted to the Public Administra­
il r. But the Legislature went further than that, because it 
mi amended section 469 of the principal Ordinance that the 
Court or Judge had only power in the case then provided to 
apjKiint the Public Administrator administrator ad litemy in­
tend of appointing any person in his discretion (see Ordinance 
No. 6 of 1897, section 32, and 12 of 1898, section 30). Or­
dinance No. 6 of 1897 did not, in so far as the question I am 
now discussing, interfere with section 5 of Ordinance No. 7 of 
1895. But in 1898 that section was so amended by Ordin­
ance No. 12 of that year, section 21, as to provide that a Judge 
might in the case therein provided for appoint as adminis­
trator the Public Administrator, or “such other person as 
lie deems proper.” Section 5 of Ordinance No. 7 of 1895 
i' very similar to section 73 of the Imperial Court of Pro­
hate Act, 1857 (20 & 21 Vic. 77). The Knglish Court will 
not, however, under that section make a grant unless there 
are special circumstances to justify it. See Williams on 
Kxeeutors (9th ed., 384, notes and cases cited there.) The 
'late of the law just liefore the Consolidated Ordinances 
came into force was in my opinion as follows:—

If no application for administration or to prove a will was 
made before the expiration of a month after the death of a 
person by any person ordinarily entitled to administration 
<>r probate, the Judge could grant letters to the Public Ad­
ministrator, but to no other person ordinarily entitled to 
administration. But if in the interests of the estate it might 
appear advisable that it should be forthwith administered, 
although the month had not elapsed, or if in the interests of 
’hr estate it might appear advisable to appoint some other 

' ison than the personal representative to administer the 
■ late, the Judge might appoint the Public Administrator or 
Mll‘h other person as he deems proper.
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Judgment. 

Wetmore, J.
Now, this is the only case in which the Judge may ap­

point a person, a stranger to the estate or to the rights of 
administration, other than the Public Administrator, and 
it will be borne in mind that this is only to be done in the 
interests of the estate. All these provisions have been car­
ried forward unaltered into the Judicature Ordinance (Con. 
Ordinance, c. 21). Section 23 of Ordinance No. (i of 1897 is 
section 10 of the Judicature Ordinance. Section 5 of Or­
dinance No. 7 of 1895, amended as I have stated, is embraced 
bj Rule 588, sub-section 2 of the Judicature Ordinance. 
Now, I can discover nothing in the circumstances of this case 
as disclosed which renders it advisable in the interests of the 
estate, that a stranger to the estate, such as the sheriff is, 
should lie appointed. It may possibly be in the interest of 
the creditors of the estate, namely, the mortgage company, 
to have him ap|>ointed; but that is not the case that the 
Ordinance provides for. I think that the proper person to 
apply for letters of administration in this case is the Public 
Administrator, and that to grant letters to the sheriff would 
practically deprive the Public Administrator of his rights 
and perquisites, which, in my opinion, the Legislature in* 
tended he should have.

The company will ho by no means prejudiced by this 
holding. Section 18 of the Judicature Ordinance provides 
for it, and if the course thereby prescribed is taken the ad­
ministrator is bound to make application.

It is a matter of regret perhaps, in view of the fact that 
the estate in question is of such small value, that the appli­
cation cannot be granted.

It is, however, 1 think, just as well that the practice in 
this respect should be settled and the rights of the Public 
Administrator determined. Application refused.

Reporter :

E. A. C. McLorg, Advocate, Moosomin.
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REYNOLDS v. URQUHAKT.

Interim injunction—Receiver—Probability of plaintiff being entitled 
to relief aeked — Balance of convenience — Incorporated com-

An application to continue until trial an interim injunction granted 
id- parte, and to appoint a permanent receiver, was dismissed, where 
the plaintiff’s right of action was not entirely free from doubt, 
and it appeared that the injury that would be occasioned to the 
defendants by the granting of the injunction and the appointment 
of a receiver, if the plaintiff" ultimately failed, would be very great, 
while that which would result to the plaintiff by its refusal, if he 
ultimately succeeded, would be comparatively small.

Application of this principle to an incorporated company.
[Scott, J.. March 7th, WOt.

An application to continue till the trial an injunction and 
for the appointment of a receiver of the business, property 
and effects of the Lacombe Co-operative Association. The 
facts sufficiently appear from the judgment.

Jas. Short, for plaintiff.

U. B. Bennett, for the defendant.

[March 7th, 190^.]

Scott, J.—This is an application to continue until after 
the trial the injunction granted by me herein, on the 30th 
I ' bi nary last, and for the appointment of a receiver of the 
badness, property and effects of the Lacombe Co-operative 
Association.

The action is brought by the plaintiff on behalf of him- 
>el l‘ and all the other shareholders of said corporation, except 
i lie defendant shareholders, against the defendant Vrquhart, 
who is the General Manager of the Association, the defen­
dants Tolman, Hayden, Green, Lockhart and Flewelling, who 
arc directors thereof, and H. R. Foulger & Company.

Plaintiff by his statement of claim alleges that said 
Association was incorporated as a trading corporation on the

Statement.

Argument.

•ludgmimt.
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23nl of February, 1899, under the C. 0. cap. 61, and consists 
of about 130 shareholders, the capital stock consisting of 15u 
shares of $20 each, plaintiff being one of the shareholders; 
that the Association owns certain lands in the Village of 
Lacombe, upon which, prior to the 29th January last, it car­
ried on its trading business; that about said date the de­
fendants, other than Foulger & Co., without submitting the 
same for or receiving the consent of the shareholders, and 
in excess of their powers, purported to sell the business of 
the association to Foulger & Co., a firm composed of H. 
It. Foulger, the defendant Urquhart and one Gibson; thaï 
Foulger & Co., upon and after said sale, entered into the 
said premises of said association and took possession of the 
assets and business thereof and brought thereon, and mingled 
with the goods and merchandise of said association certain 
other goods and merchandise, and have since continued 
to carry on business therein under the firm name and style 
of II. li. Foulger & Co., thereby causing said association to 
wholly cease to carry on business.

The statement of claim also alleges that on or about the 
1st February. 1900, defendant Urquhart, without submitting 
the same for or receiving the assent of the shareholders of 
said association purporting to borrow from said H. It. 
Foulger the sum of $5,000, the same bèing an amount in 
excess of the borrowing powers of said association; that the 
defendants’ manager and directors refuse and neglect to 
furnish the plaintiff and other shareholders of said asso­
ciation with any information concerning the said alleged 
sale, and the affairs of the association; and that a large body 
of the shareholders are wholly opposed to the said alleged 
sale and are desirous of continuing the business of the sai<! 
association.

The plaintiff claims, 1st, the appointment of a receiver 
of the assets, profits and moneys of the association and of 
a manager of the business thereof; 2nd, an injunction r<
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straining said sale, and the defendants from in any way 
interfering with or retaining possession of the business of the 
association; 3rd, an order setting same aside; 4th, damages; 
full, an enquiry as to what (if any) charge said loan of $5,000 
forms against the association; 6th, accounts ; 7th, costs; 8th, 
general relief.

F pon the ex parte application of the plaintiff 1 granted 
tin- injunction now sought to he continued restraining the 
defendants until the 5th of March instant, from proceeding 
with said alleged sale to Foulger & Co., or any sale thereof, 
and from selling and in any way dealing with the assets of 
said association as the same stood prior to said alleged sale, 
and from in any way interfering with the management or 
icntiol of (he business assets or affairs of said association.

Also at the same time upon the application of the plain­
tiff 1 appointed one Milne receiver until the said 5th day of 
March instant, without security, to take possession of and 
manage the said business and the stock in trade and property 
thereof, and to carry on said business as nearly as possible 
in the same manner as the same had theretofore been carried 
on, and gave him certain powers with respect to the carry­
ing on of the same. 1 also at the same time granted to the 
plaintiff a summons for the present application, returnable 
on the 4th March instant.

The application was heard by me on the last mentioned 
date, when I reserved judgment. I continued the injunc­
tion and the present receiver until the 8th day of March 
inst., at noon.

If the plaintiff is entitled to an injunction or to the ap­
pointment of a receiver he is entitled solely on the ground 
<>f his claim that the directors exceeded their powers as such 
in selling to Foulger & Co., without first receiving the assent 
"f the shareholders, and on the ground that the injunction 
•nd receiver are necessary to protect the interests of the

•Judgment. 

Scott, J.



416

Judgment. 

Scott, J.

TERRITORIES LAW REPORTS. [VoL.

shareholders until thu question can be decided. It is true 
that by the statement ol‘ claim other relief is sought such as 
the appointment of a manager of the association, and an 
inquiry as to whether the $5,000 borrowed forms a charge 
against the association, but in respect of neither of those 
claims is an injunction or a receiver necessary to protect such 
interest.

This fact seems to have been lost sight of by the plaintiff 
in making his application. He has filed a large number 
of affidavits which deal almost entirely with charges of acts 
of misconduct on the part of the directors and of Urquhart, 
the manager, which are in no way connected with the sale 
complained of, and therefore entirely foreign to this appli­
cation.

11 might possibly be inferred from certain allegations in 
the statement of claim that the plaintiff suspects that there 
may have been collusion or misconduct, or of any fraud con­
nected with the sale. The only charge is as 1 have already 
stated, that the directors exceeded their powers in making it. 
It is also charged that Urquhart, the manager, is a member 
of Foulger & Co., which is denied by him, but it is not 
charged that he is a director, or that he exercised any undue 
influence over the directors to induce them to make a sale 
to him.

Since hearing the argument on this application I enter­
tain some doubt as to whether the sale complained of was 
not within the directors’ authority.

In Wilson v. Miers,x it appears to be held that such a 
sale by them is authorized, and that case is still recognized 
as an authority upon the question. It is also oj>eu to ques 
tion whether an action to prevent or set aside such a sale 
should not either be brought in the name of the association 
or the association added as a defendant. I mention these 
doubts because, though 1 am not now called upon to decide
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these questions, the fact that there may exist a doubt as to 
whether the plaintiff will succeed in the action may be a 
matter to be considered in disposing of the application.

In Kerr on Receivers, 4th edition, at page 4, the follow­
ing is stated :—

“ But where the object of the plaintiff is to assert a right 
to property, of which the defendant is in enjoyment, the case 
is necessarily involved in further questions. The Court by 
taking possession at the instance of the plaintiff may l>e 
doing a wrong to the defendant—in some cases an irre­
parable wrong. If the plaintiff should eventually fail in 
establishing his right against the defendant the Court may 
by its interim interference have caused mischief to the de­
fendant for which the subsequent restoration of the prop­
erty may afford no adequate compensation. In all cases 
therefore where the Court interferes by appointing a receiver 
of property in the possession of the defendant, before the 
title of the plaintiff is established by decree, it exercises a 
discretion to be governed by all the circumstances of the 
case. Where the evidence on which the Court is to act is 
very clear in favor of the plaintiff, there the risk of eventual 
injury to the defendant is very small, and the Court does 
not hesitate to interfere. Where there is more of doub\ 
there is of course more of difficulty.”

In my view this language is applicable as well to ques­
tions of law affecting the plaintiff’s right to recover as to 
the evidence adduced in support of his claim.

It may plainly be seen that if the sale complained of is 
held to be one which the directors were authorized to make 
and that Foulger & Co. are entitled to the property under 
it. the damage which will be caused to them by placing the 
business in the hands of a receiver until the trial of the action 
will be incalculable. I doubt whether any damage which the 
< ourt can award could compensate them for their loss. 1 
can find no authority for conferring upon a receiver in a

.1 udgment. 

Scott, J.



418 TKIUUIOKIES LAW KEPOKTS. [VOL

.Inilament case like this authority to carry on the business as it lias lierc- 
Hcott, .1 to lore been carried on by selling goods oil credit and by ex­

pending the proceeds of sales in the purchase of other goods 
to keep up the stock.

In Kerr on Receivers it is stated on page 246: “ The 
Court will in no case assume the management of a business 
or undertaking except with a view to the winding up and sale 
of the business or undertaking. The management is an in­
terim management ; its necessity and its justification spring 
out of the jurisdiction to liquidate and sell; the business or 
undertaking is managed and continued in order that it may 
be sold as a going concern, and with the sale the management 
ends."

The receiver’s duty would therefore be either to hold the 
property intact until the rights of the parties are determined, 
or he might he authorized to sell off the stock in trade gradu­
ally. In either uise the business would in a short time be 
greatly injured if not entirely destroyed.

1 think 1 should consider also what on the other hand 
would be the damage to the shareholders if the plaintiff’s 
claim should be upheld and Foulger & Co. were left in pos­
session until the trial.

It is apparent from the statement of claim that Foulger 
& Co. bought the property with the intention of carrying on 
the business. They were carrying it on from the date of the 
sale until after this action commenced, and the statement of 
claim alleges that they had brought new goods into the 
premises and mingled them with the goods purchased from 
the association.

I assume that if the sale were held invalid the association 
would be entitled to a return of the property or its value, 
although no such claim is made in this action. The claim is 
merely that the sale be held invalid. There is no claim for 
damages for the loss the association has sustained by Foulger 
& Co. taking possession. It is true that the plaintiff claims
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damages, hut he does not state for what or against whom 
tlivv are claimed. It appears from the affidavits filed that 
the value of the stock in question is $17,800.50, and that 
the purchase price was 70 cts. on the dollar. The association 
will therefore receive seventy per cent, of that amount, and 

I the business is carried on in the ordinary way, until the 
trial, as there is every reason to expect that it will be, it is 
reasonable to suppose that at least thirty per cent, of a stock 
vf that magnitude will remain unsold at that time. The 
business would then be taken over by the association as a 
going concern, and it would hold the purchase money paid 
I x Foulger & Co: as security for the portion of the property 
disposed of by him. 1 cannot therefore see what loss would 
he sustained by the association except perhaps the loss of the 
profit which might he earned by carrying on the business in 
the meantime.

In view of the fact that the plaintiff’s right of action is 
cot entirely free from doubt in niv mind and of the further 
fact that the damage which Foulger & Co. would sustain in 
case the sale should be upheld, and they were deprived of 
possession of the property until the trial, would he very great, 
while that which would accrue to the shareholders in case the 
sale should he held invalid, and Foulger & Co. should remain 
in possession until that time, would be comparatively small, 
I cannot see my way clear to grant the application.

I therefore dismiss the application with costs.

Reporter:

J. E. Wallhridge, Advocate, Edmonton.

.1 urignient.
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KENNY v. CANADIAN PACIFIC BY. CO.
Damages fur injury un railway—Motion for nonsuit—Evidence for 

jury—Segligcncc—Railway mail clerk an passenger—Passenger 
fur reward—Contractor—Principal and agent—Master and ser­
vant—Independent contractor— Respondeat superior — Misfeas­
ance and non-feasance.

The action for damages for injury caused by negligence of a common 
carrier of passengers is in tort. A duty is imposed by law upon a 
common carrier of passengers to carry them safely and securely so 
that no damage or injury shall happen to them by the negligence 
or default of the carrier. A breach of this duty is one for which 
an action lies which is founded on the common law. and requires 
not the aid of contract to support it.

It is now settled law that corporations are liable for negligence 
whether they derive any ultimate pecuniary benefit or not from 
the performance of the duty imposed on them.

If the passenger be carried in performance of a contract, it is 
immaterial whether he himself negotiated the contract or paid the 
fare, or whether any fare were paid, or if paid wnether it went 
into the pocket of the defendants.

The L\ & E. Railway Company were the owners of a line of railway 
between the City of Calgary and the Town of Edmonton, but 
owned no rolling stock and employed no staff for the operation of 
the road. They entered into an agreement with the C. I’. It. Co., 
the defendants. “ for the regulation and interchange of traffic and 
the working of traffic over the railways of the said companies, and 
for the division and apportionment of tolls, rates and charges. a**d 
generally in relation to the management and working of the rail­
ways ” of the two companies, whereby the defendant company 
agreed to operate the railway line on behalf of the C. & E. Company 
“ with a staff and organization appointed by the C. P. R. Co. 
(the defendants), and to provide a service of such efficiency and 
speed and operate the property of the C. & E. Co. as agents for 
and on account of the C. & E. Co., as may be required or directed 
by that company or its officer.” The contract also provided that 
the defendant company should not lie required to maintain the 
road “ helow a point of efficiency necessary to the safe and proper 
handling of such train service, as may be required lor the proper 
operation of the railway.” All the expenses of operating the road 
were to lie paid in the first instance by the defendant company, but 
were to be charged against the C. & E. Co. under a special clause 
in the agreement for the apportionment of the tolls and receipts. 
The rolling stock used in operating the road bore the name of the 
defendant company. The officials employed in operating it wore 
caps indicating that they were servants of the defendant company. 
The defendant company sold tickets entitling the holder to travel 
over the C. & E. line, and issued a “ Time Bill ” giving the time 
tables of the western division of the defendant company, in which the 
line between Calgary and Edmonton was referred to as the “ Edmon­
ton Section.” and this time bill was endorsed with the names 
of the leading officials of the defendant company. The plaintiff was
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a railway mail clerk in the employ of the Government of Canada, 
whose duty it was to handle and attend to the Government mail 
matter being carried on the C. & E. line between Calgary and Ed­
monton. This mail matter and the plaintiff were both carried under 
a contract between the Postmaster-General of Canada and the C. & 
E. Co., and the C. & E. Co. received from the Government of Can­
ada the moneys paid for carrying the mail matter, and no part of 
such money was received by the defendant company. While being 
carried on a train on the C. & E. line towards Edmonton, the plain­
tiff was injured by the derailment of the train, which fell into a 
ravine, and he brought action for damages against the defendants. 

Held, that plaintiff being lawfully in the mail car with the knowledge 
and consent of the defendants, and a passenger under the charge 
and care of the defendants, of which there was evidence to gc to the 
jury, a duty was imposed upon the defendants to carry him safely 
ami securely, so that by their negligence or default no injury should 
happen to him ; that for a breach of this duty an action would lie 
independently of any contract, and that the question whether or not 
the defendant company received a reward for carrying the plaintiff 
did not affect the rights of the parties. 

field, also, against the contention that the defendant company were 
merely agents for the C. & E. Co., and that the officials and work­
men operating the road were the servants, not of the defendants, 
hut of the C. & E. Go., and that the latter company, if anyone, 
were responsible ; that there was evidence to shew that the officials 
and workmen were the servants of the defendant company, and 
that the defendant company were not merely agents but were inde­
pendent contractors.

Held, also, against the contention that the defendants were the agents 
of the ('. & E. Co. in operating the road, and were, therefore, liable 
only for a misfeasance but not for a nonfeasance : that the omission 
to take proper care in respect to the condition of the bridge, and the 
track, and the running a train over the track and bridge while in 
an unsafe condition, would be a misfeasance and not a nonfeasance, 
and that, therefore, even if the defendants were merely agents of 
the C. & E. Co. they would still be liable.

I McGuire, C.J., April 19th 1902.

The plaintiff’s statement of claim was as follows :

1. On the 29th day of May, A.D. 1899, the plaintiff 
became and was a passenger to be safely and securely car­
ried by the defendants on their railway to the town of 
Edmonton, in the North-West Territories of Canada, from 
the City of Calgary, in said Territories, for reward paid to 
the defendants.

2. The defendants did not safely and securely carry the 
plaintiff to the town of Edmonton from the City of Cal-
ai v aforesaid ; but so negligently and unskilfully conducted 

l: emselves in carrying the plaintiff on the journey aforesaid,

S ta tern
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Statement, and in managing the said railway, and the carriage and 
train in which the plaintiff was then being carried by the 
defendants, and by reason of the unfit and unsafe condition 
and the want of repair of the road bed and the bridge over 
Black Mud Creek, and the ties and rails thereon of the said 
railway, through the negligence of the defendants in mak­
ing and keeping said road bed, bridge, ties and rails in a 
fit, safe and proper condition and state of repair, the said 
carriage and train about ten miles south from the said 
town of Edmonton was derailed and fell into a ravine, and 
the carriage in which the plaintiff was then being carried 
was wrecked and shattered.

3. The plaintiff was thereby thrown down with great 
violence, and he suffered severe injuries to his legs and other 
parts of his body, and his whole nervous system received a 
severe shock.

4. The plaintiff has in consequence suffered great pain, 
and is permanently injured, and has been put to great ex­
penses, and incurred liabilities for medical attendance, nurs­
ing and ot hei wise, and for hotel and lodging accommodation, 
and extra food and nourishment, and will be put to further 
expenses in endeavouring to cure himself of his said injuries, 
and has been and is still prevented from pursuing his occu­
pation, and has lost and will lose the salary which he other­
wise would have earned, and the plaintiff claims $10,000 
damages.

The defendants after denying generally all the allega­
tions contained in the statement of claim, pleaded also that 
they did not contract to carry the plaintiff safely and securely 
or at all. and that the railway was not the railway of the 
defendants. Their sixth plea was as follows:

“ While still denying that the plaintiff was injuied and 
subject also to the several denials of fact set out and contained 
in the preceding paragraph hereof, the defendants say that
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il the plaintiff was injured it was while he was being car­
ried on the railway of the Calgary and Kdmonton Railway 
Company, and on one of its regular trains as a mail clerk 
or officer employed by Her Majesty in the Canada Post Office, 
iind under the terms of a certain contract dated the 21st day 
of June, 1890, made between Her Majesty the Queen and 
ilie Calgary and Kdmonton Railway Company, whereby it 
was for the consideration to he paid the Calgary and Ed­
monton Railway Company therein mentioned, amongst other 
things, stipulated and agreed that the said the Calgary 
and Kdmonton Railway Company should carry by their regu­
lar trains for Her Majesty, all mails, men, supplies, and 
materials required for the public service, in both directions, 
between the town ot' Calgary and a point on the North Sas­
katchewan River, to said Territories, at or near Edmonton, 
aforesaid, and if the defendants were at the time of the 
matters complained of, managing or running the said train, 
it was only as agents of and for and on behalf of the said 
I lie Calgary and Kdmonton Railway Company, and not 
otherwise.

The action was tried at Calgary before McGuire, C.J., 
and a jury, on the 21st, 22nd, 23rd and 24th days of Decem­
ber. 1901, and the 25th, 26th and 27th days of January, 
1002.

The further facts appear sufficiently in the judgment.

J. B. Co8tigan, K.C., and J. B. Smith, K.C., for the 
plaintiff.

J. A. M. Aitkins, K.C., and ./. A. Lougheed, K.C., for the 
defendants.

At the close of the plaintiff’s evidence counsel for the 
defendants moved to enter a nonsuit on the ground, first, 
i lmt there was no evidence to show that the plaintiff was 
a passenger for reward to the defendants; second, that there 
was no evidence of negligence on the part of the defendants,

423
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and third, that the defendants were only agents of the Cal­
gary and Edmonton Hailway Company, and were not liable 
at any rate for nonfeasance and that there was no evidence 
of misfeasance or active negligence. McGuire, C.J., re­
served judgment on the motion for a nonsuit, and directed 
the defendants to proceed with their evidence, and at the 
close of the evidence a number of questions were submitted 
to the jury which the jury answered and counsel for the 
plaintiff then moved to enter judgment for the plaintiff. 
Judgment was then reserved on the whole case. Upon the 
application for a nonsuit the following judgment was de­
livered by

[April 19th, 1902.]

McGuire. C.J.—The first ground urged was that plain­
tiff has not proved he was a passenger for reward to the 
defendants.

There was evidence to go to the jury that the plaintiff 
was lawfully in the mail car with the knowledge and consent 
of the defendants, and lhat he was a passenger under the 
charge and care of the defendants.

There was evidence that the defendants were operating 
the train for consideration and that the carrying of the 
mails and of the plaintiff was part of what they had agreed 
to do and that they were carrying the plaintiff for reward.

The contract of the 6th of April, 181)6, between the de­
fendants and the Calgary and Edmonton Ry. Co., recites that 
it is entered into “ for the purpose of mutually benefiting 
the traffic of their lines,” that is the lines of the two contract­
ing parties, and the defendants “ more or less directly or in­
directly derived an advantage” (remark of Lord Thesiger 
in Fovlkes v. Metropolitan liy. Co.1), from the carrying of 
the mails and the plaintiff. It was not seriously contended

1 4il L. J. <’. 1\ :tr,l ; 5 C. P. 1». 157: 42 L. T. 348 : 28 W. R. 520
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contended thal the defendants were working gratuitously, Judgment, 
and the recital in the contract shows they were not. McGuire, c.J.

But the allegation as to reward is not essential to the 
plaintiff’s case. The action for damages for injury caused 
by negligence of a common carrier of passengers is in tort.
A duty is imposeil upon such common carriers in respect 
of a passenger to carry him safely and securely so that by 
their negligence or default no damage or injury happen to 
him. A breach of this duty is one for which an action lies 
founded on the common law, and which requires not the aid 
of a contract to support it, as laid down by Dallas, C.J., in 
Brethertm v. Wood,2 Collett v. London & N. If. H. Co."

The payment of any money is not an essential part of 
the contract to carry out of which the duty arises. Smith 
on Negligence, at p. 183, citing Marshall v. YorkG N. By. 
v. Harrison;• Austin v. G. W. By.,* and see also Mersey 
Docks Trustees v. Gibbs,“ and Foulkes v. Metropolitan By. Co.1

The defendants say that the plaintiff was carried under 
a contract between the Postmaster General and the Calgary 
ami Edmonton Ry. Co., and this company received the- 
moneys paid for carrying the mails, the defendants receiving 
no part of such moneys. Assuming that to be true the' 
defendants would still not he relieved. IJalyell v. Tyrer,'
(cited with approval in Foulkes v. Metropolitan By. Co.1), and 
Mersey Docks and Foulkes eases eited above.

“ The contract seems to be made by the fact of the pas­
senger being lawfully within the carriage, and it is immater­
ial whether he himself negotiated the contract or paid the

= 11 Moore. 141 : 3 Br. S B. 54: II Price, 408; 23 R. R. 556. 'It 
1 . R. 655: 21 L. J. C. P. 34; 16 Jur. 124. *10 El. 376 ; 2 C. L. R.
"36 : 23 L. J. Ex. 308 ; 2 W. R. 626. *36 L. J. (j. B. 201; L. R. 2 

II. 442: 16 L. T. 320; 15 \V. H. 803. • 11 H. L. Cas. 686; 35 L.
■I. Ex. 225: L. R. 1 H. !.. 93: 12 Jurist (N. 8.1 571; 14 L. T. 677;
H W. II. 872. ' El. Bl. & El. 890 ; 28 L. J. Q. B. 52; 5 Jur. (N. S.)
"‘35: 6 W. R. 684.

VOL. V. T. L. HBI'TH.—HO
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Judgment. fare.” Smith on Negligence, p. 180;* also Collett v. London 
McGuire,C.I. & N. IV. Ry.H “It has been held after many conflicting 

decisions, and is now settled law that corporations are liable 
for negligence whether they derive any ultimate pecuniary 
benefit or not from the performance of the duty imposed upon 
them.” Smith on Negligence, p. 156.*

I think the result of the cases is that every person on 
the railroail in the care of the carrier is a passenger, although 
no fare has been paid. Ray on Negligence, pp. 5, 19, 20, 
citing Marshall v. York,' U. N. Ry. v. Harrison,* firent 
Western v. /(rat'd," I 'ollelt v. London & N. IV. Ry.’

There was therefore evidence, indeed the facts are not 
disputed, from which it follows that the plaintiff was law­
fully a passenger on the railway train, and there was also 
evidence that he was a passenger for reward to the defen­
dants. The connection of the defendants with the train and 
railway will be dealt with more conveniently later on.

2. The second ground urged was that there was no evi­
dence of the negligence charged in the statement of claim.

1 think there was. There was ample evidence to go to 
the jury of the unsafe condition of the bridge, and if it was 
in the state described by the witnesses for the plaintiff, it was 
at least negligence, if not wilful misconduct, to attempt to 
run the train across it.

The mail car, in which the plaintiff was, went down 
while on the bridge, and it was a question for the jury 
whether or not the injury arose through the defective condi­
tion of the bridge.

The evidence was conflicting as to the point at which 
the first derailment took place, and, if a car first left the 
rails before reaching the bridge, as to whether that was due

» lit <j. H. 884 ; »> L. .1. (J. B. 411 ; 1.1 Jar. 1053. • 1 Moore, P. C. 
IX. R.i 101: ti Jar. (N. S.) 338 ; 8 L. T. 81: 11 W. R. 444: 1 N. R.
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to any want of repair or defective condition of the track Judgment, 

south of the bridge. McGuire, C.J.
3. The third ground was that defendants «ere only agents 

of the Calgary and Edmonton By. Co., and were not liable 
at any rate for nonfeasance, and that there was no evidence 
of misfeasance or active negligence.

This raises the question of who was responsible for the 
injury to the plaintiff, assuming it to he due to the negligence 
or breach of duty of the persons responsible for his safe 
carriage, whoever they were.

In the first place there was evidence that the defendants 
held themselves out as the persons who were in possession of 
ai:d operating the road as principals, such as, that the defen­
dants are a railway corporation — their apparent posses­
ion and operation of the road as principals—the use of de­
fendants’ rolling stock with their name on the cars—that 
the conductor wore a cap indicating that he was a servant of 
the defendants—that the defendants sold tickets entitling 
the holder to travel over said road and in said cars—and 
what is, I think, very strong evidence, that the defendants 
were holding themselves out as operating the road between 
Calgary ami Edmonton, is contained in a “Time Bill No.
3Ï,” which was “To take effect at 24.01 o’clock Monday,
December 12th, 1898,” and which was the time bill in force 
at the time of the accident. This “Bill” purports to be 
issued by “The Canadian Pacific Hailway,” has on its out­
side cover the names of “ W. Whyte, Manager,” “ F. W.
Jones, Assistant-Manager,” and that it is issued “for the 
government of employees only.” It shows the time tables of 
the Western Division of the C. P. R., including the main 
line. The line between Gleichen and Canmore, for example, 
is called the “ Calgary section,” that between Calgary and 
I dmonton is called the “ Edmonton section,” and the pages 
dealing with these two portions of the line have the name 
".I. Xiblock, Superintendent, Medicine Hat.” It would
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Judgment, be difficult for anyone reading this document to suppose there 
Met luire, C. J. was any differente between the “ Calgary section” and the 

“ Edmonton section,” as to ownership or operation. The 
employees on this section were engaged apparently just as 
similar employees were hired on the main line of the C. P. It., 
and were paid by C. P. 11. cheques in the same way.

As to holding themselves out as principals, see observa­
tions of Lord Campbell in Pow les v. Hitler*0 also Oldfield v. 
Furness,11 Stables v. Fly.12

We come, then, to the agreement of April (>th, 1891», 
between the defendants and the Calgary and Edmonton Ry. 
Co. It was urged for the defendants that the effect of this 
contract is that defendants were merely agents of the Cal­
gary Co., and that the employees on the line between Calgary 
and Edmonton, and in running the trains, were not the ser­
vants of the defendants, but of the Calgary Co., and, that 
being so, the defendants are not answerable, but if any one 
is liable it is the superior—the Calgary Co. I think this 
would be a good ground if the evidence showed that the 
defendants are to be regarded merely as a sort of foreman or 
servant of the Calgary Co. The mere statement of the 
proposition rather startles one. The magnificent Canadian 
Pacific Railway Company, with its iron bands crossing the 
continent, and branching out on each side of its trunk line, 
only the hired servant of the little Calgary and Edmonton 
Ry. Co.! The contract recites that the agreement is entered 
into “ for the purpose of eventually benefiting the traffic 
of their line,” and that it is an “ agreement for the regu­
lation and interchange of traffic, and the working of traffic 
over the railways of the said companies, and for the division 
and apportionment of tolls, rates and charges, and generally 
in relation to the management and working of the rail­
ways.” It then sets forth the covenants on the part of the

,u« El. & Bl. 207: 25 L. J. (j. B. 8»1: 2 Jur. (N. S.l 472. 11 58 J. 
1\ 102; U Times L. It. 515. “ 1 0. & I*. <$14.
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defendants. They are to operate the railway on behalf of the fudgim-nt 
l algary Co., in the manner thereinafter provided — they MoUuiie, C.J. 
are to do so “ with a staff and organization appointed, by the 
defendants, charging therefor the actual working expendi­
tures as defined by the Railway Act,” etc., etc. The defini­
tion of “ working expenditures ” includes all salaries and 
wages of employees, and also “ compensation for accident 
and losses, so that it would seem that the defendants could 
charge up to the Calgary Co. compensation for accident and 
losses.” The agreement continues “ and to provide a service 
of such efficiency and speed and operate the property of the 
Calgary Co. as agents, for and on account of the Calgary 
l o„ and as may be required or directed by that company, or 
il- officerbut it is provided that they shall not be required 
;o maintain the road " below a point of efficiency necessaty 
io the safe and proper handling of such train service as may 
lie required for the proper operation of the railway.” It 
•ceins to me, a fair interpretation of that covenant is, that 
the ••staff and organization,” so to be “appointed by the” 
defendants, were to be the servants of the defendants rather 
than that the defendants’ sole duty in that respect was to 
l ire men for the Calgary Co.—for it is with this staff, etc., 
i hat they are to “ operate . . . the said railway.” A 
H.rporation cannot, from its very nature, operate a railway 
except by means of servants, or in fact do anything except 
through its employees (‘‘A body corporate never can either 
lake care or neglect to take care except through its servants,”
Mersey I tods Trustees v. Gibbs.') If they had no servants 
i oxv were they to operate the road and otherwise carry out 
the contract ? If the servants actually doing the work were 
the servants of another company then it would be their 
u,aster, that other company, that would be operating the 
i "ad. But it was not disputed that the defendants, in some 
, opacity, were in fact operating the road. Therefore it 
"tins to me that the men actually doing the work must, from
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.in.igm.nt. the very terms of the contract ami the nature of the work, 
McGuire, C..I. and the character of the corporation, be the servants of the 

corporation that was in fact operating the railway. But to 
apply other tests: First, these men were to be “appointed,"’ 
that is, “ selected ” by the defendants. The party em­
ploying lias the selection of the party employed, and it is 
reasonable that he who has made choice of an unskilful or 
careless person to execute his orders should be responsible, 
etc., etc.” Beedie v. London tC* N. 11'. Iiy. Co.™ “ Selection 
and power of removal ” is another test. “ That person is 
undoubtedly liable who stood in the relation of master to 
the wrongdoer, he who had selected him . . and who could 
remove him, etc., etc.” Quarman v. Burnett.1* Who could 
“ remove ” the persons so “ appointed ” ? Surely not the 
Calgary Co., for that would be inconsistent with the power 
of appointment. Even though the Calgary Co. had expressly 
retained the power to dismiss servants for incompetency, 
that, it seems, would not have affected the case, the “ work­
men would still he the workmen of the contractor.” Beedie 
v. L. tf N. IV. Co.™ Or even if the servants were the ser­
vants of the Calgary Co., and were loaned to the defendants, 
and under the control of the latter they would become the ser­
vants of the defendants. Fenton v. The Dublin Steam Pocket 
Co.™ There was evidence that the defendants had sole con­
trol of these servants. It is said that the wages, though paid 
in the first instance by the defendants by their own cheques, 
were to be charged against the Calgary Co. In the case last 
cited the owners of the vessel chartered it to one Bails who 
was to pay “all disbursements . . . seamen’s and cap­
tain’s wages.” Bails moreover was himself on board when 
this vessel ran down a keel of the plaintiff. It was held 
that the crew being appointed by the owners, though paid by 
Bails, were the servants of the owners. Coleridge, J.. said,

'Mi Railway (’as. 184: 4 Ex. 244 : 20 L. J. Ex. 05. 14 6 M. & W 
411»; 4 JmvOOO; 9 L. J. Ex. 3<I8. u 1 P. & I>. 10ft ; 8 Ad. & Bl. 835
8 !.. .1. g. B. 28.
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■ Now, when the accident happened, she is found to be navi- .Indûment, 
puled by a captain and crew appointed by the detendanta Mutiuin-, C.J. 

(the owners). They would, therefore, prima facie, be liable.”
In Murray v. Currie,'" Willis, J., says, " In ascertaining 
v ho is liable for the act of a wrongdoer you must look to the 
wrongdoer himself or the first person in the ascending line 
who is employer and has control over the work. You can- 
i ol go further and make the employer of that person liable.”
In Rourke v. The Whitemoss Colliery Co.,11 Cockbum, C.J., 
says, “ The engineers were still the defendants’ servants, but 
were placed as completely at the disposal of Whittle as if 
they had been lent to him. Now, where a man lends his 
servant to another . . . and an accident happens during 
the time he is working for the man to whom he is lent, he 
must be held in reference to that employment, and that acci­
dent, to lie the servant of the person to whom he was lent, 
end for whom he was actually working.”

But the agreement, t may be said, provides for control 
I y the Calgary Co., over (not the workmen, but) the defend­
ants. The Pacific Co. is to operate, etc., “as may be re­
çu ired and directed by the Calgary Co., or an officer duly 
appointed ” by the latter company, but the Calgary Co., or its 
"llicer “ shall not require the railway to he maintained below 
a point of efficiency necessary to the safe and proper hand­
ling of such train service, etc.,” so that if the railway was not 
maintained up to that “ point of efficiency ” the defendants 
cannot lay the blame on the Calgary Co. But did the con- 
tiol so reserved deprive the defendants of the position of 
bring independent contractors, and reduce them to the posi- 
lion of a mere servant or manager ? When one employs a 
contractor to erect a house the contract usually requires him 
t' follow certain “plans and specifications,” and there is 
generally an architect to watch the execution of the work in

"40 L. J. C. P. 26 ; L. R. 6 C. P. 24 : 23 L. T. 557 ; 16 W. R. 104.
2 V. P. D. 205 : 46 L. J. C. P. 283 ; 36 !.. T. 46 : 25 W. R. 263.
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.ludgiuwii tliv inten d of the owner, and to whose directions the con- 
Miiuir.,r.1 tractor is required to conform, yet such power to “require 

and direct" does not make the contractor a servant of the 
owner, If any authority is required for this proposition, 
see F ! richer v. llrnudick,“ Iteedie v. London & A". W. Hy.,'* 
Cuihirert*<nt v. J'arsons,'" Steel v. The S. E. lty. Co.,20 Jones 
v. The Corporation of Liverpool,!1 Allan v. Hayward?2 Cam­
eron v. Nyslrum." In some of these cases the power of 
control retained was greater than in the present case. The 
principle laid down in Steel v. The S. E. iiy. Co.,20 is this, 
“ w here work is done for a railway company under a con­
tract, parol or otherwise, the company are not responsible 
for the injury resulting to a third person from the negligent 
manner of doing it, though they employ their own surveyor 
to superintend and direct what shall he done.” Crowder, J., 
theie says, “ The circumstances of the work being done 
under a contract negatives his being a servant of the cor­
poration.”

A “ contractor ” is defined to be one “ who as an inde­
pendent business undertakes to do specific jobs of work 
without submitting himself to control as to the petty details.” 
3 Amer. & Eng. Encyc. 823.

“ He represents the will of his employer only as to the 
result, and not as to the means.” Shearman & ltedfield on 
Negligence.

“ No liability attaches to the employer where he simply 
reserves the right to prescribe what shall be done, not how it 
shall be done.” 14 Amer. & Eng. Encyc. 829, 830-1.

He is a person “ recognized by the law as exercising a 
distinct calling.” Milligan v. Wedge,2' and in this case it

“2 Pok. & P. (N. R.) 182: II It. It. SIS. “12 C. B. 304; 21 L. J. 
I r. M5 ; 111 Jar. 880. »’ 16 (J. B. 560. •> 54 L. J. Q. B. 345 ; 14 Q. 
B. II. 800 ; 33 W. K. 551: 411 J. V. 311. ”7 (J. B. OflO; 15 L. J. y. 
It. 00: 4 Bail. Ces. KM; 10 Jur. 02. 11 62 L. ,T. P. C. 85: (1803) A.

308: 1 It. 362 ; 68 L. T. 772; Asp. M. C. 320 : 57 J. P. 550. “4 P. 
& I). 714: 1 (J. B. 714: 12 Ad. & HI. 737: 10 !.. J. Q. B. 10.
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was tlie rather humble calling of a licensed drover. In tudgment 
Murray v. Currie,1’ the calling was that of a stevedore. McGuire, C..I

In the well known case of Laugher v. Pointer?’ fully 
reported in 29 H. If., a contention similar to that here raised 
In the defendants was considered. The Court there was 
divided, but the judgment of Littledale, J., has been fol­
lowed in Quarman v. Burnett,14 and in The Quickstep.™
The facts shortly were these: Defendant owned a carriage, 
bin no horses. These he hired from a job-master, who sent 
a driver, who was not paid by anyone, relying on getting a 
voluntary “tip” from the person driven. Through the 
negligence of this driver an injury was done to the plaintiff.
Wa- defendant liable ? Littledale, J., thought not, unless 
thi- principle was good in law: “If a man either for his 
benefit or pleasure employs an agent to conduct any business, 
such agent is to be looked upon in the same light as if he was 
the immediate servant of the employer, and that the owner 
of the property by employing such agent to transact his 
business, confides to him the choice of the under workmen ; 
and then the principle must go on to this that such agent 
and under workmen are to be considered in the same light 
n- the foreman or manager of a person in conducting his 
business, and as the workmen selected by such foreman or 
manager, and that it makes no difference to persons who 
receive an injury, in what light the offending party stands to 
the principal, whether as under workmen employed by an 
agent or an under workman employed by a foreman of the 
principal, and that the only thing to be looked to is whether 
in the end the principal pays for the employment in the 
' ourse of which the injury is occasioned.”

“ Hut I think,” says Littledale, J., “ this rule can not lie 
carried so far.”

* 5 H. & U. 547 : 8 D. 6 R. 560 ; 4 L. J. Q. B. (0.8.) 309 ; 29 It. R.
:I19. » 59 L. .1. Ad. 65: 15 P. 1). 196 : 63 L. T. 713: 6 Asp. M. C. 603.
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•I udgment. 

MoUuire, C .1

[VuL

Further ou lie says, “Suppose a mau lias a ship or car­
riage * * * to repair, and he, instead of having the 
repairs done on his own premises and by his own servants, 
sends it out to be repaired by a person who exercises the 
public employment under which it would be repaired, and 
any damage happens in the course of the repair by the negli­
gence of the t>ersons employed, these are employed by a person 
who may he considered the agent of the principal, and yet the 
law would not hold the principal liable.”

Apply that to the present case. Here is a company 
(C. A- E.) having a railroad and a franchise, hut no rolling 
stock or “staff” to operate it; hut they know of a corpora­
tion—a public chartered laxly—exercising a public and recog­
nized employment under which this road can be operated— 
and having all the rolling stock, employees and experience 
necessary. Instead then of buying rolling stock and hiring 
men to operate the road, they contract with this other cor­
onation to do the work for them as their agents, such cor­
poration to employ its own staff, etc. While this corpora­
tion is in the act of carrying out the work, an injury is done 
through the negligence of such staff, etc. According to the 
law, as laid down by Mr. Justice Littledale, the Calgary Co. 
would not be liable.

For the defendants it was contended that, as agents, they 
v.tuld be liable, not for nonfeasance, but only for misfeas­
ance. In the view I have taken that there was evidence that 
the defendants were independent contractors and not mere 
managers for the Calgary Co., this contention has no appli­
cation. But if I am wrong in considering them “con­
tractors,” and if they are to l>e regarded as servants, or agents 
in the nature of servants, then I shall consider, as briefly as 
possible, this ground. Dicey on Parties to Actions, at p. 
463, is referred to. He there says, “A servant or other agent 
is liable for acts of misfeasance or positive wrong in the 
course of his employment, but not for acts of nonfeasance
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»r mere omission,” and he cites Storey on Agency, ss. 308-9. Judgment.
At p. 4G5, however, he says, “In determining the liability Motluîm,V..1
,,f a servant towards a third party the question to be answered
1-, it is conceived, has the act of the servant merely violated
,i duty he owes to his master, or is it also an infringement of
the rights of the third party? In the former case he cannot,
in the latter he can, be sued by such party.” And Evans on
Principal and Agent, at p. 380, says: “The rule is that an
agent is personally liable to third parties for doing something
which he ought not to have done, but not for doing something
which he ought to have done.” This involves the cousideia-
linn whether there is evidence that the defendants wee
guilty of a misfeasance.

First, what is a “misfeasance”? In Amer. & Eng.
Kncyc. vol. 15, p. 1121, it is defined as “ strictly a default in 
not doing a lawful act in a proper manner, omitting to do 
it as it should be done.”

Wharton defines it as “ a misdeed or trespass,” also the 
“ improper performing of some lawful act.”

At the place just cited from Amer. & Encyc., it is said 
(the authority being an American decision), “ Misfeasance 
may involve to some extent the idea of not doing; as where an 
agent, while engaged in the performance of his undertaking, 
does not do something which it was his duty to do under 
the circumstances, as, e.g., where he does not exercise that 
care which a due regard for the rights of others would re­
quire. This is not * doing,’ but it is the ‘ not doing ’ of that 
which is not imposed merely by his relation to his principal, 
hut of that which is imposed u|x>n him by law as a responsible 
ndividual in common with all other members of society. It 

is the same not doing which constitutes negligence in any 
relation and i< actionable.”

While there was evidence that went to show negligence 
or want of skill or care on the part of the employees in 
respect to the condition of the bridge and track, there was
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.Judgment. also evidence which indicated want of care or skill on the 
McQuire, < '.J. part of the defendants in the design of the bridge and the 

inode of repair which might be due to no fault of the work­
men. They might have done their work strictly according 
to the plans ami specifications, and exactly as ordered, and 
yet the result might produce a bridge not reasonably safe. 
This would seem rather the negligence of the master than 
of the servant. Mr. Aikins said the defendants could not 
he guilty of a misfeasance unless they personally meddled 
in the matter, and, being a corporation, they could not 
lersnnally do so. But that brings us back to what we were 
considering before. Being a corporation “ they could not 
take care or neglect to take care—except through servants;” 
an I if he is right as to misfeasance, his argument would also 
go to this, that they could not be guilty of negligence of 
any kind except through servants, and if they had no ser­
vants, of course they could not be guilty. But how were 
they maintaining and operating the railway unless they had 
servants, and it was the defendants themselves who set up 
the contract with the Calgary Co. as that under which they 
were operating the road, hut only as agents. If they were 
not carrying out that agreement, then we may leave that 
agreement out of consideration as if it never existed, and 
then the evidence before the jury as to who were visibly operat­
ing the road, etc., as already referred to, would he the only 
evidence by which they would be governed. It is quite clear 
that if the defendants had no servants they were not in any 
si-nse on the railway between Calgary and Edmonton at all.

It seems to me there was evidence that the defendants 
were in possession of and operating the railway in question, 
and invited persons, and the plaintiff as one, to travel on the 
railway; and whether they did so as principals, as indepen­
dent contractors, or as agents, they would be liable even if 
only for misfeasance. To run a train over an unsafe bridge 
would be surely misfeasance. They would l>e liable if they



KENNY V CANADIAN PACIFIC KY. CO. 437

knew tliu bridge to be unsafe; and also if by their servants Ju-igment. 
they had the means of knowing and were negligently ignur- McGuire. C.J. 
ant of it. Mersey Docks Trustees v. Gibbs.'' Suppose the 
bridge had fallen down several days before the 29th May,
1899, and on the 29th they ran their train, or attempted to 
run it, across Blackmud Creek? Would they not be liable 
no matter in what character they were acting? That, of 
course, would be a very gross case, but the principle is the 
!>anic.

In Kelly v. Metropolitan Ity.,27 Rigby, J., said, “ This case 
seems to me to be an attempt to dissect the act of the defend­
ants’ servants, and to say that the omission of the engine 
driver to shut off steam was a mere nonfeasance. It is im­
possible to say that such omission was a mere nonfeasance 
within the meaning of the cases which have been relied on 
by the defendants. The plaintiff here was a passenger in 
the train with the permission of the defendants and inde­
pendently of any contract, and was injured by reason of the 
train being negligently run into the dead-head. The act was 
one act, viz., the act of omitting to shut off steam and so 
allowing the train to come into collision with the dead-head.
The cause of the accident was the negligent management of 
the train. It was a case in which the company neglected a 
duty which they owed to the plaintiff.”

In Foulkes v. The Metropolitan Jly.,1 Lord Bramwell, re­
ferring to the contention that the fare of the passenger was 
not paid to the defendants, but to another company, said,
• Kxen though the contract was with the South-Western, 
the defendants would still be liable. In that case there 
would be no duty of contract and consequently no cause of 
notion for nonfeasance . . . But there would be that 
luty which the law imposes on all, viz., to do no act to in­
jure another.” He points out that if defendants' servants

«M L. .1. Q. It. ,*MW: < 1H05) 1 Q. H. 944; 14 It. 417: 72 L. T. 531 ;
' : NY. It. 497: 59 J. I*. 437.
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Judgment, ran a truck against the plaintiff there would be no doubt of 
McGuire,C.J. their liability. “These are clear cases; but the law is the 

same in cases that are not so clear, e.g., if the carriage he was 
put in was dangerous, if the step he had to tread on was 
rotten.” In the opinion of Lord Bramwell these would not 
be mere nonfeasance. Would a rotten bridge or rotten ties 
not be in the same category as a rotten step?

Baggally, J., in the same case said: “To carry their 
passengers in carriages which were in any respect or for any 
purpose dangerous, was, in my opinion, a misfeasance rather 
than a nonfeasance.” To carry passengers .over a track or a 
bridge that was “ in any respect or for any purpose danger­
ous,** would, it seems to me, lie also a “ misfeasance rather 
than a nonfeasance.”

After carefully considering all the grounds relied on by 
the defendants 1 am of opinion that I ought not to dismiss 
the action, but allow it to go to the jury. 1 therefore «lis- 
miss the motion.

His * then delivered a written judgment dealing 
with the answers given by the jury to the questions submitted 
to them and directed judgment to he entered for the plain­
tiff for $4.000, the amount at which the jury assessed the 
damages and costs.

Judgment accordingly.

Reporter:

Chas. A. Stuart. Advocate. Calgary.

9047



GUAY AND SMITH V. GUERNSEY. 489Vj

GRAY & SMITH v. GUERNSEY.

Detinue—Vonvortion—Demand and réfutai—t vide nee.

In mi action of detinue as distinguished from an action for conversion, 
a proof of demand and refusal is essential, if the detention be 
denied.

[Uicuabuhox, J., October Jut, 1902.

Trial of an action before Richardson, J., without a jury.
T. C. Johnstone, for plaintiffs.
Ford Jones, for defendant.

The plaintiffs, who were dealers in agricultural imple­
ments. agreed to sell to one B. H. Brown, a waggon and a 
buggy. The agreement was in writing, in the form of three 
1 lien notes," which provided that the ownership of the goods 
should remain in plaintiffs until the price was paid, and 
that in default of payment they should have full power to 
retake the property. These notes were not registered under 
the Hire Receipts Ordinance. Brown, having become insol­
vent. assigned all his property “ save and except what is 
exempt from seizure and sale under execution,” to defend­
ant in trust for the benefit of his creditors, and delivered to 
lvm the goods in question, along with a quantity of other 
goo Is. Defendant thereupon caused notices of intention 
to sell the goods by public auction to Ire posted up. On seeing 
these, one of the plaintiffs went to Brown and demanded a 
return of the goods, but was informed that the property was 
in defendant’s hands. They then commenced this action of 
detinue and issued a writ of replevin for recovery of the goods 
in question, but without making any demand upon the de­
fendant. and without any further attempt to retake the goods.

[October 1st, 1902.]
Richardson, J.—This action is brought by plaintiffs to 

recover from defendant a waggon and buggy, their property,

SUtflMDi

Judgment.
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Judgment, ^liich plaintiffs allege that defendant on 10th February, 
RichanlHi.ii..i. 1902, the date on which the writ was issued, had unjustly 

detained and then unjustly detained from them, and of which 
they claimed a return or their value.

The defendant set up in defence a denial of the detention 
alleged, and nothing more.

The ownership of the property in question not being 
raised by these pleadings, it is, by operation of Rule 114, 
admitted; and I have thus only to determine whether or not 
plaintiffs have established that, when the writ issued, de­
fendant was unjustly withholding from the plaintiffs their 
property and preventing them from having possession of it. 
In my judgment, in order to succeed the plaintiffs must 
bring themselves within the rule laid down in Clements v. 
Flights1 approved in Bryant v. Herbert,* by convincing the 
Court that the detention complained of was an adverse deten­
tion when the writ issued, by proof of request and refusal; 
this being the point in an action of detinue, as distinguished 
from an action of conversion, wherein request and refusal are 
evidence only.

This case followed Jones v. Dowle.* The plaintiff in an 
action of detinue under the plea of non detinet is entitled to 
a verdict on proof that the defendant has not returned the 
chattel to the plaintiff on demand.

Now what are the facts here? These plaintiffs agreed 
to sell to one Brown, the waggon and buggy in question, on 
credit, the agreement appearing by the terms of three lien 
notes, in each of which appears a condition worded thus: 
“ The title, ownership and right of possession of the pro­
perty for which this note is given shall remain in Gray & 
Smith ” (the plaintiffs) “ until the price is paid, and if 
default is made in payment * * * they have full power
to * * * take * * * the said property.”

11H M. & W. 42; 4 1». & L. 2111 : 111 L. J. Ex. 11 8. P. *47 L. J. 
<\ P. «70; ('. P. 1). 889; 89 L. T. 17: * W. It. 898—<\ A. ' 1 
It. (X. 8.) 391: 9 M. & W. 19; 11 L. J. Ex. 52.
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Following the agreement anti subject to its terms, the Judgment, 
purchaser Brown, with plaintiffs' assent, took possession of Richardson,.!, 
the waggon anti buggy now sued for. But failing to pay 
therefor as lie had agreed, the right to exercise the power 
lo lake Ihe property as provided for became vested in plain­
tiffs.

It then appears that Brown, having become financially 
embarrassed, made on 23rd January, 1902, an assignment 

i all his property seizable under execution, to defendant, 
and delivered over with other articles, the waggon and buggy 
med for, to defendant, who, on 31st January, posted notices 
of his intention to sell the same by public auction on 12th 
February, 1902.

On the plaintiffs having observed this notice of sale, 
the plaintiff Gray started on 4th or 5th February to Brown's 
place for the purpose of taking, on plaintiffs’ behalf, the 
property, when, meeting Brown on the way, he was informed 
that the articles were in defendant’s possession. Gray then 
ret timed to plaintiffs' residence and nothing further appears 
to have been done by the plaintiffs until 10th February, 
when tliis action was commenced by writ of summons; and 
the claim being one provided for by Rule 420, they obtained 
a writ of replevin, under which the waggon and buggy were 
taken by the sheriff and delivered to the plaintiffs.

It is beyond question that before suing out their writ, 
uo request was made by plaintiffs or any one authorized by 
them, upon defendant for delivery up of their said property, 
or any attempt made to take the same; consequently the 
opportunity for refusing the request which by law, as I 
hold, defendant was entitled to. was not given, and there­
fore plaintiffs’ right to bring detinue had not, when the writ 
issued, arisen.

The action must therefore be dismissed with costs.

I’eporter:

C. H. Bell.
VOL. V. T.L.BKPT9.— 31
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KING v. BENOIT.
Manitoba drain Act—A indication for at m—Order book—Distribution 

of curs—Liera tors—Loading itlatfonns.

The Dominion Statute, 03-04 Vic. 1800, c. 25, amending the General 
Inspection Act, It. S. ('. 1880, e. 00, enacts (schedule) that the 
whole of Manitoba and the North-West Territories, and that por­
tion of Ontario west of and including the then existing District 
of Port Arthur, should Ih> known as the Inspection District of 
Manitoba. The Manitoba Grain Act (the short title of 03-04 Vic. 
1000. c. 30. intituled *" an Act respecting the grain trade in the 
Inspection District of Manitoba *' i, contains, as indicated by sub­
headings, provisions respecting a warehouse commissioner — 
elevators and terminal warehouses — country elevators, flat ware­
houses and loading platforms—commission merchants—general pro­
visions. This Act is amended by 2 Edw. VII., 1002, c. 10.

Held (li. on admission of counsel, where a farmer who is not an 
elevator owner, lessee or operator, has grain stored in a special bin 
in a farmers’ elevator at a railway station where grain is shipped, 
and has also grain stored in another elevator at the same point in 
common with other grain, for which he holds storage tickets ; that 
it is not a violation of the Manitoba Grain Act for the station 
agent to refuse to recognize such farmer as an applicant, or to 
recognize his order in the order hook for a car or cars to ship his 
said grain.

(21 Where a farmer has made order for cars in the order book at the 
station, and all applicants for cars who had made order prior to his 
order in such book, had each obtained one car, but the cars so dis­
tributed were not sufficient to fill the orders of such prior appli­
cants. while the farmer had not yet been allotted a car by reason of 
the shortage : and the agent, out of the next lot of cars which 
arrived, refused to award the farmer a car, but there being a suffi­
cient number of prior applicants, whose orders had not been 
entirely filled to exhaust the such next lot of cars, awarded out of 
such cars one to each such prior applicants, who had already 
received one car—that this teas a violation to the Act.

(3• if each of the prior applicants as above mentioned had lieen 
supplied with one car at the time when the farmer gave his order, 
but on the day previous to the farmer's application there had been 
a surplus of cars after each prior applicant had been given one 
car. and the agent, in the distribution of the sun dus cars had begun 
with the first applicant and distributed the cars so far as they 
would go. giving two or three to each of the prior applicants, but 
their order nevertheless remained unfilled, and if on the day of the 
farmer’s application additional cars arrived to he loaded, and the 
agent declined to allot a car to the farmer, but allotted a car h> 
each of the prior applicants, thus exhausting the supply—that this 
was not a violation of the Act.

(41 Where a farmer having grain to ship made order for one car in 
the order l>ook. requiring if to lie placed at the loading platform for 
the purpose of being loaded, and the agent allotted a car to each 
of the elevator companies having elevators at the same station, but 
whose orders were subsequent to those of the farmer—that this tea* 
a violation of the Act.

Illicitardsox. J„ March 9th, 190.1



KINO V. BENOIT. 443

This was an appeal from a conviction before a Justice of 
the Peace, by which a station agent of the Canadian Pacific 
Kail way Company was found guilty of certain violations of 
i he Manitoba Grain Act and amendments. The appeal took 
the form of a case stated under section 900 of the Criminal 
t ode. and the argument was heard on the 19th of February, 
19»*3. All the facts were admitted, as appears by the stated

The case is as follows :—
1. A. V. Benoit, of the village of Sintaluta, who was 

convicted before me on the 6th December, 1902. as herein­
after mentioned, for a violation of the Manitoba Grain Act 
and amendment thereto, and. in the manner required by the 
Criminal Code and the Consolidated Rules of the Supreme 
Court of the North-west Territories, made application to have 
a case stated and signed under the provisions of section 900 
of the said Code, and entered into a recognizance and duly 
paid all fees as provided by sub-section 4 of said section 900 
of the Code, and stated the grounds upon which the con­
viction was questioned, which grounds he set forth as here­
inafter mentioned, and also stated that he wished the appeal 
t" be to the presiding Judge of the Judicial District of 
Western Assiniboia at Regina; in pursuance of the said appli­
cation and of the said Rules, I state the following case :—

(a) The substance of the information or complaint :—
That A. V. Benoit, of the village of Sintaluta, in the 

Western Judicial District in the North-west Territories, 
where there was a station on the line of the Canadian 
Pacific Railway where grain is shipped, and where there was 
then a loading platform and several elevators, on or about the 
2.»ili day of November, 1902, being then and for some time 
previous thereto and thereafter the railway agent at the 
'aid Sintaluta station, did unlawfully refuse to permit a 
farmer, residing near said village, to load direct from the 
-iding a car. not at the loading platform, but that had been

Statement.
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Statement, awarded to him, pursuant to his order in the order book 
kept by the said A. V. Benoit for that purpose, to be loaded 
at said loading platform, there being then no room to load 
said car at said loading platform, nor within twenty-four 
hours after said car was allotted to him as aforesaid; and the 
said A. V. Benoit did also unlawfully refuse to allow the said 
farmer to retain after the said twenty-four hours the said 
ear until he should have an opportunity of loading the same 
at the said loading platform, but in disregard of his duty 
in that behalf the said A. V. Benoit awarded the said car to 
another applicant in said order book not entitled to it at 
the time the same was awarded to the said farmer, and that 
the said A. V. Benoit being then the railway agent at Sinta- 
luta aforesaid, did refuse to award to a farmer, an applicant 
who ha«l made order therefor in the said order and who had 
giain stored in a special bin in an elevator at the said station, 
a car to be loaded with said specially binned giain at said 
elevator.

And that the said A. V. Benoit, being then the rail- 
wax agent at Sintaluta aforesaid, did unlawfully refuse to 
award to a farmer, an applicant who had made order therefor 
in the hook kept by the said agent for that purpose, he then 
being the holder of storage tickets for grain stored in com­
mon with other grain in an elevator at said station, a car to 
be loaded with the grain represented by said storage tickets 
at said elevator.

And that the said A. V. Benoit, on the day and year 
aforesaid, being then the railway agent at Sintaluta afore­
said, unlawfully neglected and refused to award to the said 
farmer, an applicant who had duly made order for one car 
in the order book kept by the said agent for that purpose 
for the purpose of loading the same at said loading platform, 
and there having arrived on such day cars available for dis 
tribution, although all fhe applicants for cars who had 
applied for cars prior to the said farmer had each been
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awarded one car out of the ears-which had arrived on the statement. 
|ircceding day ami the said farmer had not been awarded 
any cars, hut the said agent awarded all of the said last men­
tioned cars so available on that day to applicants for cars 
who had prior unfilled orders, but each of whom had at least 
received one car as aforesaid.

And that the said A. V. Benoit, being then the railway 
agent at Sintaluta aforesaid, did refuse to award to said 
farmer, an applicant for cars who had duly made order there­
for and whose order stood in said order book as the first order 
upon which no cars had been awarded, all previous applicants 
having been each awarded one car and in the last distribution 
of cars prior to the order of the said farmer there being a 
surplus of cars which were awarded to the applicants in order 
of application, commencing with the first unfilled order, yet 
the said agent refused to award the first available car to 
arrive after his order to him, but went back and awarded the 
same to the prior applicants who had already received one 
or more cars.

That said Benoit at the said Village of Sintaluta on or 
about the 24th day of October, 1902, beiug then the railway 
agent at Sintaluta station on the line of the Canadian 
Pacific Railway where grain is shipped, did unlawfully neglect 
and refuse to award to a farmer residing near said village, 
an applicant, who had on the 20th day of October, 1902, made 
order for one car in the order book kept by the said A. V.
Ilenoit at said station for that purpose, a car ill the order of 
application as appearing in said order book, but in disregard 
of the provisions of the law in that behalf, did award cars to 
other applicants who had made order therefor in the said 
order hook subsequent to the order of the said farmer.

(6) The names of the prosecutor and the defendant:
Charles C. Castle, Warehouse Commissioner, prosecutor; 

and A. V. Benoit, defendant.



446 TERRITORIES LAW REPORTS. [VOL.

statement. (c) The date of the proceeding questioned:
The Uth day of Deeemher, 1902.
(d) A copy of the evidence, if any, in full, as taken before 

the Justice of the Peace:
The defendant pleaded not guilty, but admissions were 

made as follows:—
1. That Sintaluta is a point on the line of the Canadian 

Pacific Railway in the North-West Territories where grain 
is shipped, and that there is at said point a loading plat­
form, a farmers’ elevator and five other elevators. That 
the said A. V. Benoit is the station agent of the Canadian 
Pacific Railway, under whom the said grain is shipped, and 
that he kept an order book as such agent in which appli­
cants for cars made order according to their requirements 
pursuant to the Manitoba Grain Act and amendments 
thereto.

2. A farmer residing near Sintaluta had made order 
for a car to be delivered at the said loading platform, and, 
although the said car had arrived and was awarded to the 
srid farmer and although he had not an opportunity of 
loading the said car at the loading platform by reason of the 
fact that other cars were being loaded at the said platform 
and the said farmer could not he accommodated thereat, 
by reason whereof he applied to the said Benoit to be jier- 
mitted to load the said car direct from the siding where 
the same then was, hut the said Benoit refused to permit 
him to do so as he considered that it would be unlawful for 
him to permit the said car to be loaded direct from the wag­
gon at any place other than at the loading platform and 
that in any event he was not compelled to permit it to he 
so loaded.

3. The said Benoit further refused after 24 hours to 
hold the said car until the said farmer could have an op­
portunity of loading the same at the loading platform on 
the ground that he, the said Benoit, was not required to hold
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it longer than 24 hours, within which time the said farmer 
could not load it and the said Benoit therefore delivered the 
said car to another applicant who was not entitled to the 
same when it was awarded to the said farmer.

4. That the said farmer had grain stored in a special 
1'in in the farmers’ elevator and that he had also grain stored 
in another elevator of which he held storage tickets, the said 
latter grain having been graded and mixed with grain of like 
quality in said elevator.

For the purpose of having both said lots of grain ship­
ped he applied for cars, but the said Benoit refused to allot 
to him a car for the purpose of shipping either the grain 
in the said farmers’ elevator or the stored grain in the other 
elevator on the ground that only the elevator manager or 
operator, and not the said farmer, could be an applicant 
for a car for grain so stored in such elevators.

5. That the farmer had made order for cars in the said 
order book, that all the applicants for cars who had made 
order prior to his order had each obtained one car, but the 
said farmer had not yet been awarded a car. When the next 
batch of cars arrived for distribution he claimed the right 
of having the first car, but the said A. V. Benoit refused 
lo award him a car as there were a number of applicants 
who had made application prior to his application whose 
orders had not been entirely filled and he consequently 
awarded of the said cars, one to each of those who had 
ordered before the said farmer, each of whom had received 
one car, but on whose respective orders there was a balance 
still unfilled.

6. Also that each of the applicants who had made order 
in said book had been supplied with one car at the time 
when the said farmer made his orders. That the day pre­
vious to the application of the said farmer there had been 
a surplus of cars after each prior applicant had been 
given one and the agent in the distribution of said surplus

417

Statement.
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statfim-nt had begun with first applicant and distributed said cars as 
tar as they would go, but there remained unfilled orders of 
several of the prior applicants to whom the second car was 
nut awarded; on this condition of affairs the said farmer 
claimed the right to get the first car distributed of the next 
batch to arrive, but the said agent declined to award him 
the car but claimed the right to allot the car to a prior ap­
plicant who had already received one or more cars.

7. That the farmer residing near Sintaluta who had 
grain to ship on the 20th day of October last made order for 
one car in the said order book, which he required at once 
to be placed at the said loading platform for the purpose of 
being loaded. That the agent of the Dominion Elevator 
Company and McLaughlin & Ellis, owners of two elevators 
at the said shipping point, made order for cars on the same 
day but subsequent to the order of the said farmer. That 
the said agent awarded to the Dominion Elevator and 
McLaughlin & Ellis several cars, but did not award a car 
to tlm said farmer, although his order was prior in point of 
time to the orders of the said Dominion Elevator Company 
and McLaughlin & Ellis.

(e) Substance of the conviction:

Upon the said admissions, which were duly made, I 
convicted the defendant for having violated the Manitoba 
Giain Act and amendments thereto and duly fined him and 
ordered him to pay the costs, and in default of payment of 
the fine and costs imprisonment for one month.

(f) The grounds upon which the said conviction is ques­
tioned :

That the facts admitted do not show any offence or 
violation of the Manitoba Grain Act or amendments, but 
show that the Agent conformed to the provisions of the 
said Act.
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That the admitted facts do not show any offence or vio­
lation of law.

That the conviction is erroneous in point of law.
And the following questions by consent of Counsel for 

both prosecutor and defendant are submitted for the judg­
ment of the Judge or Judges of the Court of Appeal on the 
basis of the facts admitted.

1. Assuming that a farmer desires to load direct from 
his waggon into a car at a station where there is a loading 
platform and has made order for such car to be placed at 
the loading platform and out of the batch of cars next arriv­
ing one car has been allotted to said farmer for such pur­
pose, but by reason of there being other cars of prior appli­
cants at the loading platform and to be loaded at such plat­
form the car allotted to said farmer could not he accom­
modated or placed thereat, whereupon he applies to the 
station agent to be permitted to load the car direct from the 
waggon to the car at a point on the siding other than where 
the loading platform was:

Is it a violation of the said Crain Act for the agent to 
refuse such permission?

2. Is the station agent obliged to permit such loading?
3. Assuming that by reason of other cars being loaded 

at the loading platform and to Ire loaded at such platform 
in priority of the car allotted to such farmer, such lust 
mentioned car could not he placed at the leading platform 
within 24 hours after it was so allotted to the said farmer:

(а) Is it a violation of the Grain Act for the station 
agent to refuse to hold the car for said farmer longer than 
24 hours after it was so allotted ?

(б) Is the station agent bound to hold the car even for 
the 24 hours for the farmer when he knows that by reason of 
preceding cars to he loaded at the said platform the said car 
cannot be loaded within 24 hours?

Statement.
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Statement.

[Vi>L.

4. Assuming that a farmer who is not an elevator owner, 
lessee or operator, lias grain stored in a special bin in a farm­
ers’ elevator at a railway station where grain is shipped, and 
that he has also grain stored in another elevator at the same 
point in common with other grain for which lie holds storage 
tickets:

Is it a violation of the said Grain Act and amendments 
for the station agent to refuse to recognize such farmer as 
an applicant and to recognize his order in the order hook 
for a car or cars to ship out the said grain?

5. Assuming that a farmer has made order for cars 
in the order book at the station and that all applicants for 
cars who had made order prior to his order in such book had 
each obtained one car, but not sufficient cars to fill the orders 
of each of the prior applicants, while the said farmer had not 
yet been allotted a car by reason of the shortage and that 
the agent out of the next cars which arrived refused to 
award him a car, as there were a sufficient nuyiber of prior 
applicants whose orders had not been entirely filled and that 
he consequently awarded of the said cars, one to each of 
those who had ordered before the said farmer, but each of 
whom had already received one car:

Was the action of the agent a violation of the provisions 
of the Grain Act and amendments?

6. Assuming that each of the prior applicants as above 
mentioned had been supplied with one car at the time when 
the said farmer gave his order as aforesaid, but the day pre­
vious to the application of the farmer there had been a 
surplus of cars after each prior applicant had been given 
one and the agent in the distribution of said surplus had 
begun with the first applicant and distributed said cars as far 
as they would go, giving 2 or 3 to each of such prior appli 
cants, but the orders of the said prior applicants still re­
mained unfilled; that on the day of the farmer’s appli­
cation additional cars arrived to be loaded and the agent



KING V. IIENOIT. •151V]

declined to allot a car to the said tanner but allotted a car 
to each of the prior applicants, thus exhausting the said

-upply:
Did the agent by doing so make a breach of the provisions 

of the said Grain Act and amendments?

7. Assuming that a farmer residing near Sintaluta, who 
had grain to ship on the 20th day of October, made an order 
for one car in the order book, requiring it to be placed at the 
loading platform for the purpose of being loaded; that the 
agent allotted a car each to the elevator companies, having 
elevators at the said point, but whose orders were subsequent 
to those of the said farmer:

Would this necessarily be a violation of the Grain Act?
Assuming the facts admitted, do any of them show a 

violation of the Manitoba Grain Act or amendments?
Sgd. H. 0. Partridge, J.P.

It. M. Howell, K.C., and T. C. Johnstone, for the Crown.

J. A. it. Allans, K.C., and X. Mackenzie, for the appel­
lant.

Questions 1, 2 and 3. Aiken/.—When it is impossible, 
by reason of other cars being at the loading platform, for 
the farmer to use the platform, is the agent obliged to per­
mit him to load direct from the vehicle? The statute 
does not soy so. The statute only says that where there 
is no platform, direct loading shall be allowed. If the agent 
is not required to allow such direct loading, is he obliged to 
bold a car more than 24 hours, or even so long, if there is 
no chance of its being used within that time by reason of 
prior cars being at the platform? Suppose 20 farmers each 
apply for a car, and the 20 cars arrive. The loading platform 
will usually accommodate only 2 cars at one time, but as 
each farmer has 24 hours in which to load, the last car 
would not l>e loaded until the eleventh day. In the mean­
time the cars would be standing idle while urgently needed

Statement.

Argument.
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Argunifut. at other points. The agent is in a difficult position. If a 
ear were not loaded within 24 hours, an elevator operator 
might demand it and threaten prosecution if it were refus'd. 
while the farmer would be equally menacing if the cat were 
withdrawn from him.

Howell.—The Grain Act does not supersede the com­
mon law, hut places additional obligatims on the railway 
companies. They must provide reasonable facilities foi 
hauling and shipping the freight they are bound to carry. 
Though it is their duty generally to load cars, this may be 
changed in the nature of the goods. The Canadian Pacific 
Railway Company advertise themselves as wheat carriers, 
and must therefore give reasonable facilities for loading it. 
The amended statute does not do away with this, but stipu­
lates that one of these reasonable facilities shall be a loading 
platform at such points as the Warehouse Commissioner may 
direct.

Athens in reply.—By the common law all goods must be 
put into carriageable condition before shipment. The Act 
is >pecial legislation and takes the place of the common law. 
Where farmers have applied for and obtained through the 
Commissioner, a loading platform, they deprive themselves 
of the right to load direct.

Question 4. Howell admitted that the conviction on this 
point could not l>e sustained.

Question 5. Aliens.—Suppose at a place there are 
live elevators containing specially binned grain of farmers. 
The operators of these elevators then represent themselves 
and a number of farmers who are ticket holders. The 5 
elevators each apply for 10 cars, and 25 farmers apply after­
wards for 1 car each. Then 10 cars arrive and are allotted, 
1 to each elevator, and 1 each to the first five farmers. Next 
day 10 more cars arrive. Should the agent commence the 
distribution where ho left off the day before, or should he
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begin again at the top of the list? If the latter, then the 
vigilant man who thieslicd his grain anil took it to the 
elevators early, gels the benefit and no injustice is done.

Houell.—The farmer who takes iris grain to an elevator 
van insure or sell it, while the man who is late, probably 
lluough no fault of his own, when he brings his grain to 
the elevator tinds it full and has no protection for it what- 
■ \ cr. The elevators, instead of asking for It) cars, would 
must likely ask for 100. They are amply protected because, 
when there is a surplus of cars after each applicant has got 
one, it is to be divided rateably among them according to 
their requirements. Cars usually arrive by twos, threes and 
fours, instead of tens. Under Mr. Aikens’ interpretation the 
farmer would never get a cor.

Question ti. Aikens.—It would be unjust to hold that 
the agent lias violated the Act. Prior applicants ought not 
to I e placed in any worse position than if they had signed 
the order liook prior to the farmer, but on the same day. The 
farmer hail no interest in the prior cars when he signed the 
order book. They had come and gone when he was not an 
applicant. If this were not correct, farmers could continue 
to get cars while the elevators would get none.

Il a well admitted that by his contention the first appli- 
vants might never get a second car, but stated that the Crown 
a ke I fi r an allirinative answer.

Question 7. Aikens.—The agent appears to have con- 
si 'ere I he should treat the loading platform in the same way 
ns lie treated the elevators, allotting one car to it for every cor 
givm to each elevator; instead of treating each individual 
'armer as an applicant. Perhaps he was wrong.

Ih.uell.—A loading platform cannot make an applica­
tion; but ail elevator, through its operator, can.

453

Argument.
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Judgment.

RiclumUon.J

[VuL

Richardson, J.—Mr. T. U. Partridge, a Justice of the 
Peace in and for the North-west Territories, under the pro­
visions of section 900 of the Criminal Code, on the appli­
cation of A. V. Benoit, a station agent of the Canadian 
Pacific Bailway Company, who on fith December, 1902, on 
the prosecution of Charles C. Castle, was convicted before 
him. the >ai«l Justice, of violating the provisions of The 
Manitoba Drain Act and amendments thereto, and who, 
alleging lie was aggrieved by such conviction, desired to have 
the nuestion of its validity, on the ground that it is erroneous 
in point of law, submitted to a Judge of the Supreme Court 
of the North-west Territories by means of a case stated and 
>igne I under the provisions of section 900 of the Criminal 
Code, the seven questions hereinafter referred to.

The hearing was had before me in Chambers at Regina 
on 19th February, 1903, when Messrs. Aikens, K.C., and 
M; ckenzie appeared lor Benoit, the person convicted, and 
app-liant, and Messrs. Howell, K.C., and Johnstone repre- 
r-ciited Castle, the prosecutor and respondent.

A- to questions 1, 2, and 3 argued together, they arc 
ns follows:—

*• 1. Assuming that a farmer desires to load direct from 
his waggon into a car at a station where there is a loading 
platform and has made order for such car to be placed at 
the loading platform and out of the batch of cars next arriv­
ing one car has been allotted to said farmer for such pur­
pose, but by reason of there being other cars of prior appli­
cants at the loading platform and to be loaded at such plat­
form, the car allotted to said farmer could not be accom­
modated or placed thereat, whereupon he applies to the sta- 
lion agent to be permitted to load the car direct from the 
waggon to the car at a point on the siding other than where 
the loading platform was:

Is it a violation of the said Grain Act for the agent to 
refuse such permission?

2. Is the station agent obliged to permit such loading?
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“ 3. Assuming that by reason of other cars being loailed Judgment, 
at the loading platform and to be loaded at such platform Richard*™,.1 
in priority of the car allotted to such farmer, such last men- 
l ioned car could not be placed at the loading platform within 
','1 hours after it was so allotted to the said farmer.

*• («) Is it a violation of the Grain Act for the station 
,:g' nt to refuse to hold the car for said farmer longer than 
24 hours after it was so allotted?

“ (6) Is the station agent bound to hold the car even for 
the 24 hours for the farmer when he knows that by reason 
cl preceding cars to be loaded at the said platform the said 
car cunnot be loaded within 24 hours?”

After giving the subject matter of these my best consid­
eration, I am unable to hold that the Act clearly provides 
for the points raised in these three questions, and as the 
conviction in my judgment is sustainable upon others of the 
questions submitted, it becomes unnecessary and I decline 
to make any decided answer to these questions 1, 2, and 3.

As to question 4, which is as follows:—
“4. Assuming that a farmer who is not an elevator 

1 wner, lessee or operator has grain stored in a special bin in 
a farmer’s elevator at a railway station where grain is ship­
ped and that he has also grain stored in another elevator at 
liie same point in common with other grain for which he 
folds storage tickets:

“ Is it a violation of the said Grain Act and amend­
ments for the station agent to refuse to recognize such 
I armer as an applicant and to recognize his order in the order 
hook for a car or cars to ship out the said grain? ”

As Mr. Howell admitted that as the operator of an 
elevator is the only person who controls its working as to 
receiving in and passing out grain, he is the only person cap­
able of making order for cars for shipment of grain in the 
< levator, I hold that the station agent, by refusing the farmer’s 
application ns stated, did not contravene the law created by 
the Act.
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•I udgment. 

Richardson,J.
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(Question No. ■'> is as follows :—
*• 5. Assuming that a farmer has made order for cars in 

(he order book at the station and that all applicants for cars 
who had made order prior to his order in such hook had each 
obtained one cur, hut not sufficient cars to till the orders of 
each of the prior applicants, while the said farmer had not jet 
I eon allotted a ear by reason of the shortage, and that the 
agent, out of the next cars which arrived, refused to award 
him a car as there were a sufficient number of prior appli­
cants, whose orders had not been entirely filled, and that he 
consequently awarded of the said cars, one to each of those 
who had ordered before the said farmer, hut each of whom 
had already received one car:

“ Was the action of the agent a violation of the pro­
visions of the Grain Act and amendments? ”

This presents, as Mr. Aikeus stated, on the argument, 
a conundrum, lie endeavoured to convince me that the 
station agent in refusing to allot a car to a farmer, and pre- 
lerring the elevator as stated, was not transgressing the law, 
although the effect of such action might result in barring 
the farmer entirely from Inning a car allotted to him, while 
on the other hand the effect of Mr. Howell’s contention would 
bar out the elevators entirely.

While entertaining great doubts, I am inclined to agree 
with Mr. Howell's construction of section 58 as the only one 
it can have, and answer this affirmatively.

Question 6 is as follows:—
“ 6. Assuming that each of the prior applicants, as above 

mentioned, had been supplied with one car at the time when 
the said farmer gave his order as aforesaid, but the day pre­
cious to the application of the farmer there had been a sur­
plus of cars, after each prior applicant had been given one, 
and the agent in the distribution of said surplus had begun 
with the first applicant and distributed said cars as far as 
they would go, giving 2 or 3 to each of such prior applicants,



Kl NU V. BENOIT. 457V]
but the orders of the said prior applicants still remained un- Jwbnnwu. 
filled; that on the day of the farmer’s 11 "" hi additional Richardson.J.

t ars arrived to be loaded, and the agent declined to allot a ear 
to the said farmer, but allotted a ear to each of the prior appli­
cants, thus exhausting the said supply:

Did the agent by doing so make a breach of the provi­
sions of the said Grain Act and amendments?”

1 fail from the argument and reading of the Act to bo 
convinced that the course adopted by the station agent 
formed a breach of any of its provisions, and answer this 
question in the negative.

Question 7 is as follows:
“7. Assuming that a farmer residing near Sintaluta who 

bad grain to ship on the 20th day of October made order for 
one car in the order book requiring it to be placed at the 
loading platform for the purpose of being loaded; that the 
agent allotted a car each to the elevator companies having 
elevators at the said point, but whose orders were subsequent 
to those of the said farmer:

“ Would this necessarily be a violation of the Grain 
Act?”

The action of the station agent as set out in this ques­
tion was in my judgment a clear violation of the Act.

As a result, mv judgment is that the conviction appealed 
from must lie affirmed.

Reporter:

C. H. Bell.

9877
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LASSEN v. BAUER.

Practice—Chamber»—Affidavits—Exhibits not filed.

It is not necessary to lile exhibits referred to in an affidavit filed on 
an application in chambers.

[ Scott, J., 28th May, 1903.

This was an application by the plaintiff for an order for 
the filing of a further account pursuant to order for accounts 
granted herein. On the return of the summons, the counsel 
for the defendant objected to the exhibits, referred to in the 
affidavit in support of the motion, being read, upon the 
ground that they had not been filed with the affidavit.

J. E. IVallbridge, for the plaintiff.

I. S. Cowan, for the defendant.

[May 29th, 1903.]

Scott. J.—H )n the hearing of the application, counsel for 
the defendant took the preliminary objection that the ex­
hibits referred to in the affidavit filed on the application, 
had not been filed. So far as I can ascertain, there is no 
rule requiring exhibits to be filed with the affidavits, lie 
Hinchcliffe' leads to the view that such is not the prac­
tice.

Reporter:
,1. E. Wallhridge, Advocate. Edmonton.

1(1*;..-,, 1 Chy. 117: U4 L. J. Ch. 76: 12 11. 33; 71 L. T. .132; 
-W W. It. 82.
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HE 1\ HEIMINCK v. TUE TOWN OF EDMONTON.

.1 ssessment and taxation—Appeal against whole assessment— 
Notice of.

Tile provisions of the Municipal Ordinance* respecting appeals against 
the assessment of third parties do not authorize a ratepayer to 
appeal generally against the assessment of every person on the 
assessment roll without designating the names of all the ratepayers 
in a written request to the secretary-treasurer to notify them of the 
appeal.

[Scott, J., 17th August. 190d.

Appeal from the Court of Revision for the Municipality 
of the Town of Edmonton.

(r. F. Downes, for appellant.
A". D. Beck. K.C., for respondent.

[Edmonton, 17th Avgust, 1903.

Scott, J.—This an appeal from the Court of Revision 
of the municipality for the present year.

The following is the notice of appeal to the Court of Re­
vision given by the respondent :—

“ Take notice that I appeal to the Court of Revision 
against the assessment of every person entered upon the 
assessment roll for the current year as owner or occupant 
of any real estate for the following reasons:—

1. That the value placed by the assessor upon all of said 
lands is excessive.

* Sec. 135 of the Municipal Ordinance (C. O. 1NU8, cap. 7(h — 
“<21 If any ratepayer within the Municipality thinks that any 

person has been assessed too high or too low. or Ims been wrongfully 
inserted in or omitted from the assessment dl. or that the property 
of an.- person has been misdescribed or omitted from the roll, or that 
the assessment has not been performed in accordance with the provi­
sions and requirements of this Ordinance, the secretary-treasurer 
shall on his request in writing give notice to such person and the 
assessor of the time when the matter will be tried by the Court, and 
the matter shall be decided in the same manner as complaints by a 
nerson assessed."

Statement.

Argument.

Jiutginent.
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Judgment 

Hoott, J.
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V. That the said lands are assessed for an amount in 
excess of their fair market values.”

The Court of Revision dismissed the appeal.

Upon the appeal coming before me, counsel for the 
municipality took the objection that the appeal, being one 
against the whole assessment roll, was i nauthorized, and 
That the names of the persons appealed against should appear 
in the notice.

The appeal was taken under sub-section 2 of section 135 
of “The Municipality Ordinance,” which provides as 
follows:—

V. “ If any ratepayer within the municipality thinks that 
any person has been assessed too high or too low, or has been 
wrongfully inserted in or omitted from the assessment roll, 
or that the property of any person has been misdescribed 
or omitted from the roll, or that the assessment has not been 
performed in accordance with the provisions and requirements 
of this ordinance, the secretary-treasurer shall on his request 
in writing give notice to such person and to the assessor of 
the time when the matter will he tried by the Court, and the 
matter shall he tried in the same manner as complaints by 
a person assessed.”

I doubt whether this provision authorizes a ratepayer 
by a general notice, such as that given by the appellant, to 
appeal against the assessment of all the other ratepayers on 
the roll. If such is its effect, the result would be that any 
ratepayer is placed in a position to call upon a Judge to make 
a new assessment roll, and this would he a much more for­
midable task than that imposed upon the assessor in making 
up the original roll. The assessment of each ratepayer con­
stitutes a separate and distinct issue to he tried, and if a 
general appeal were authorized the number of issues to be 
tried would equal the number of ratepayers on the roll. 
The trial of such a multitude of issues might be a matter 
not of days, hut of months. In addition to this the sue-
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CMssful party in each issue would under ordinary circum- 
-tances he entitled to the costs of each issue, and the aggre­
gate of costs on all issues would be enormous.

It is unnecessary for me to decide the question because 
I think the appellant must fail upon another ground, which 
I will now state.

A person whose assessment is appealed against, even if 
the appeal is against an assessment claimed to he excessive, 
should have notice of the appeal in order that lie may have 
an opportunity to appeal and oppose it. It may be said 
that a ratepayer would not be inclined to oppose a reduction 
of his assessment, but there may be reasons why he should 
be opposed to a reduction. Une reason that occurs to me 
al the present, moment is that in some cases the reduction 
might have the effect of depriving him of his vote.

At all events, he having had notice that he was assessed 
for » certain amount, should not have his assessment altered 
without notice. Sub-section 2 provides that the secretary- 
treasurer shall on request in writing of the person appeal­
ing give notice to the assessor, and the person whose assess­
ment is appealed against, of the time and place where the 
matter will lie tried bv the Court. It was admitted before 
me that no such request was made by the appellant, and that 
no such notice had been given to any of the ratepavers on the 
roll.

For the reasons I have stated, 1 dismiss the appeal, but 
in view of the fact that the point involved appears to be a 
new one, I do not award any costs.

Reporter:

J. E. Wallhridge, Advocate, Edmonton.

Sc<>tt
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HE ISABELLA HEIMIXUK AND THE TOWN OV 
EDMONTON.

.1 HMMiniu-iit and taxation — Municipal (J rdimnvo— Count ruction — 
Appeal—Onus of proof.

'I lie oiium is on the appellant to shew that vacant land in towns 
conies within the exceptions mentioned in sub-sec. ! of sec. 127* of 
the Municipal Ordinance (0. O. 18V8, cap. 70), otherwise it is 
properly assessed under sub-sec. 2.

Where vacant land is shewn to he “ bona fide enclosed,” as mentioned 
in sub-sec. 1. and used in connection with a residence as a garden, 
“ position ami local advantage ” an» to be considered in addition to 
an annual rental in fixing the value for assessment purposes, and 
persons making use of valuable lands for the purposes of a garden, 
park, etc., should be assessed for it in the same proportion of 
value ns other lands in the vicinity.

[Scott. J., 18tb Augu*t, 190.1.

Appeal from the Court of Revision of the Municipality 
of the Town of Edmonton.

0. F. Downes, for appellant.

N. D. Beck. K.C.. for respondent.

{Edmonton, 18th August, 1903.]

Scott. J.—This is an appeal from the decision of the 
Court of Revision for the present year, dismissing respon-

* 127. In assessing vacant ground, or ground used as a farm, 
garden or nursery, and not in immediate demand for building purposes 
in towns, the value of each parcel of vacant ground shall be that at 
which sales of it can be reasonably expected during the current year ; 
the assessor Khali value it as if held for farming or gardening purposes, 
with such percentage added as the situation of the land may reason 
ably call for, and such vacant land, whether surveyed into lots or not, 
if unsold as such, may be entered on the assessment roll as so much 
of the original lot or section as the case may be ; and where ground 
is not held for punaisée of sale, but bona fide inclosed and used in 
connection with a residence or building as a paddock, garden, park or 
lawn, it shall be assessed at a sum which at six per centum would 
yield a sum equal to the annual rental which, in the judgment of 
the assessor, it is reasonably worth, reference being always had to its 
position and local advantages.

(2) Except in the case of mineral lands hereinafter provided for. 
land shall be estimated at its relative value as compared with the 

balance of the land in the municipality.



468V.] KK ISABELLA HEIlulNCK AND TOWN < F EDMONTON.

dent’s appeal, the ground of her appeal being that her assess­
ment was excessive. The appeal was dismissed by the Court 
of lievision.

Except as to Lot 6 in Hiver Lot 8, which I will hereafter 
refer to, the relative value of appellant’s lands at the time 
of the assessment, as compared with the value of the other 
lands in the municipality, should govern, because although 
some of the parcels are shown to he vacant, they have not 
heen shown to come within any of the exceptions mentioned 
in sub-section 1 of section 127 of The Municipal Ordin­
ance, viz., that they are not in immediate demand for build­
ing purposes or that they are “ bona fide enclosed, and used in 
connection with a residence, or building, as a paddock, 
garden, park or lawn.”

No evidence was given as to the value of any of these lands 
at the time of the assessment, and therefore it has not been 
shown that the assessment was in excess of their actual value 
at that time, or in excess of their relative value at that time 
as compared with the other lands in the municipality.

Lot 36, River Lot 8, has been shown to be within the 
last mentioned exception, viz., buna fide enclosed, and used 
in connection with a residence as a garden. It should there­
fore he assessed at “ a sum which at 6 per cent, per annum 
would yield a sum equal to the annual rental which it is 
reasonably worth, reference being always had to its position 
anil local advantages.”

One difficulty I encounter is in ascertaining what the 
annual rental is worth. My notes of the evidence do not 
contain any reference to that question, beyond the statement 
of Philip Heiminck to the effect that, it would not rent for 
very much. Another is as to the construction to be placed 
upon the words “ reference being always had to its position 
and local advantage.” The rental value of any lot for any 
purpose is but small, and for many purposes a lot at the 
outskirts of the municipality will command as high a rent

J udgtnent. 

Scott, J.
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Judgment. as one near the centre, where lots are the most valuable. If 
Scott, J. position and local advantage make any difference in the 

rental value they must, in any event, he considered in ascer­
taining that value, and if that were all that was intended by 
the words quoted, these words would he entirely unneces­
sary. 1 therefore think that the intention was that position 
and local advantage should he considered in addition to the 
rental value in fixing the value for assessment purposes, and 
J see no reason why a person who makes use of valuable 
lands for the purposes of a garden, park, etc., should not be 
assessed for it in the same proportion of value as other lands 
in its vicinity ire assessed. Such a basis of assessment 
would be merely taking position and local advantage into 
•consideration. Any other basis 1 think would be unfair, 
and it would also open the door to fraud. For instance, 
the owner of a valuable lot desiring to hold for a rise in 
values, could materially reduce the taxes upon it by enclosing 
it. and using it, and causing it to be used, as a garden for an 
adjoining dwelling or building. Of course the question 
of buna /ides would arise in such a case, but in many cases 
it would he difficult to prove the absence of it.

For the reasons stated 1 dismiss the appeal. No costs. 

Reporter:
J. E. Wall bridge. Advocate. Edmonton.
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UK McDougall and the town of edmoxtox 

UK VAUUUTHKKS AND THE TOWN OF EDMONTON.

Assessment and taxation—Appeal—Onus of proof.

In nssi'ssmvnt aplanis, the onus is upon the appellants who claim their 
property is assessed too high to prove it affirmatively.

[Scott, J., 13th August, 1903.

Appeal from the Court of Revision of the Municipality 
of the Town of Edmonton.

(J. F. Downes, for appellants.
A*. D. Beck, K.C., for respondents.

[Edmonton, 18th Anyust, 1903.]

Scott, J.—-These are appeals from the Court of Revision 
of the municipality for the «present year, the grounds of 
appeal to that Court being that the property of the appel­
lant was assessed too high. The Court of Revision dismissed 
the appeal.

No part of the appellant’s property has been shown to he 
within sub-section 1 of section 127 of The Municipal Ordin­
ance (cited in preceding case). The vacant lands are not 
shown “ not to he in immediate demand for building pur­
poses,” and no part of them is shown to be enclosed and used 
in connection with a residence. Their assessable value is 
therefore their relative value at the time of the assessment 
as compared with the value at the time of the other lands in 
the municipality (sub-section 2).

There is nothing in the evidence to lead to the conclusion 
that they are assessed in excess of that value, and I there­
fore dismiss the appeal, but without costs.

.Reporter:

J. E. Wallhridge. Advocate, Edmonton.

Sttttt-im-iit.

Argmwnt.

.TiidguiMit.
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Stati iiifiit.

Argiim-ii'.

Judgment.

IX KE SOX G LEE AXI) THE TOWN OF EDMONTON.

Municipal Ordinance — Licensing By-lute — Laundry — Quashing — 
Ljusdent generis—Oppressive and unreasonable.

By suh-sev. of m'v. 95 of the Municipal Ordinance, municipnliths 
may pass by-laws for “ controlling, regulating and licensing livery, 
feed and sale stables; telegraph and telephone companies, telegraph 
and telephone offices, insurance companies offices and agents, real 
estate dealers and agents, intelligence offices, or employment offices or 
agents, butcher shot* or stalls, skating, roller or curling rinks, and 
all otht r business industries or callings carried on or to be carried 
on within the municipality

Held, that a by-law imposing a license of $25 per annum on every 
person carrying on a laundry business could not be supported un­
der the foregoing provision, inasmuch as it was unreasonable and 
oppressive, as many women in destitute circumstances who earn a 
meagre support by taking in washing would be included within its

The application of the tjusdem generis rule discussed.
I Scott, J„ 21st August. HUM.

Application to quash sub-section (t) of section 5 of By-law 
No. 245 of the Town of Edmflnton, set out in the judgment.

J. E. Waltbridije, for applicant.
N. I). Beck, K.C., for respondents.

[21st August, 1903.]

Scott. J.—This is an application to quash sub-section 
(<) of section 5 of By-law No. 245 of the Town of Edmonton 
intituled “ A By-law to amend By-law number 187 intituled 
a By-law for licensing, controlling, regulating and govern­
ing certain businesses, callings, trades and occupât ions.*’

Section 1 of By-law 187 provides as follows :—
“No person shall carry on within the limits of the town, 

any of the businesses, callings, trades or occupations herein­
after specified, unless and until he shall have procured, as 
hereinafter provided, a license so to do, and the fees payable 
tor such licenses shall be as hereinafter specified after each 
such business, calling, trade or occupation respectively, and 
every person so licensed shall he subject to the provisions
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ol this By-law.” Here follow a number of sub-sections speci­
fying the several callings, etc., intended to be included in 
the section and the license fees payable in respect thereof.

Sub-section 5 of By-law 245 is as follows:—
5. “ The following sub-sections are hereby added to sec­

tion 1 of said By-law (No. 187)."’

Sub-section (/) added by this section is as follows:—
(/) “ Every person carrying on a laundry business, and the 

license fee shall be $25.00 per annum.”

The rounds of the application arc:—
1. That the said By-law is not within the express or 

necessarily implied powers of the municipality, and is not 
authorized by the Municipal Ordinance.

2. That it is inconsistent with and repugnant to the gen­
eral law of the land.

3. That it is unequal in its operation and unreasonable.

It was admitted by counsel for the municipality that the
only authority for licensing persons carrying on a laundry 
business, is contained in sub-section 33 of section 95 of the 
Municipal Ordinance, which provides that “ The council 
of every municipality may pass by-laws for controlling, 
regulating and licensing livery, feed and sale stables, tele­
graph and telephone companies, telegraph and tele­
phone offices, insurance companies offices and agents, 
real estate dealers and agents, intelligence offices or 
employment offices, or agents, butcher’s shops or stalls, skat­
ing, roller or curling rinks and all other business industries 
or callings carried on, or to be carried on within the muni­
cipality.”

The first question for consideration is whether a laundry 
business is within this provision.

If the words, “ all other business industries or callings ” 
were given their plain and ordinary signification, I would 
have no difficulty in arriving at the conclusion that they are

•twin ment. 

Scott, .1.
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Judgment, wide enough to include a laundry business, as such a busi- 
seott, J. ness is undoubtedly an industry or calling. There are, how­

ever, numerous authorities which show that general words 
following, as they do in this provision, specific words, may be 
restricted in their meaning by the preceding specific words. 
The rule is stated by Lord Tenterden in Sandiman v. Heath, 
as follows:

“ Where general words follow particular ones, the rule 
is to construe them as applicable to persons cjusdem </eiieris

In that case the rule was applied to a provision of The 
Lord's Day Act enacting that “ no tradesman, artificer, work­
man. laborer ur other person whatsoever, shall do or exercise 
any worldly labor, business or work of their ordinary labor 
on the Lord’s Day.” and it was held that a driver of a stage 
coach was not within it.

In Hey. v. Silvester,1 * 3 the same rule was applied to the 
same provisions, and it was held that a farmer was not 
within it.

In Kitchen v. Shair? it was held that a domestic servant 
was not included in the words “Any artificer, calico printer, 
handicraftsman, miner, collier, keelman, pitman, glassman, 
potter, laborer or other person.”

Having stated the rule of construction and given instances 
of its application, it is important to consider of what genus 
are the industries and callings specified in the
provision under consideration.

Counsel for the municipality contended that they con­
stituted a genus in that they are confined to industries and 
callings in which little or no stock liable to assessment is 
carried, and in support of this contention, he instanced the 
callings specified in sub-section 34 of the same section, which

1 7 It. & <’. ÎH»: U 1). & It. 796 : ft L. .1. (O. H.i K. It. 298: 3 R.
R. ton. .*33 I,. J. M. <\ 79: 10 Jur. N. 8. 380. » 1 X. & l\ 791 : «
A. & K. 729: XV. XV. & 1>. 278 ; 7 L. J. M. (\ 14.

^946
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constitute another genus, viz., callings in which the business 
i> carried on upon the street or at the houses of customers.

I cannot accept this view, nor can 1 see that the diver­
sity of industries and callings specified in sub-section 33 
i an he classed as of the same genus in any other respect than 
iliât they are all industries or callings. In that respect and, 
so far as 1 can see, in that respect only, can a laundry busi­
ness lie classed as of the same genus. Take for instance a 
telephone company. Van it he said that it carries little or 
no stock liable to taxation when all its lines, plant and pro­
perty within the municipality, which are usually of no small 
value, are so liable. Van such a company be classed as of 
the same genus as a person who takes in washing in any other 
respect than that which 1 have mentioned?

I doubt whether it was the intention of the Legislature 
iliât the general words referred to should make sub-section 
•>3 applicable to all industries and callings of whatsoever 
nature or description. Had such been the intention, it would 
not have been necessary to specify, as it has done, those of i 
particular description. Sub-section 34 indicates that such 
was not the intention. That sub-section authorizes the 
licensing of porters, water dealers and persons carrying on 
certain other specified industries and callings and regu­
lating the same. If sub-section 33 authorizes the control­
ling, regulating and licensing of all industries and callings, 
it would include all those specified in sub-section 34, and, 
therefore, the latter section would he unnecessary.

For tin- reason I have stated. 1 entertain some doubt as 
to whether a laundry business is within the provisions of sub­
jection 33; hut I do not decide that question, because T am 
of opinion that the by-law in question, if given the effect that 
must necessarily lie given to it, is oppressive and unreason­
able.

In Worcester’s Dictionary a laundry is defined as “ a 
room or place for washing clothes.” A laundry business may

Judgment. 

Scott, J.
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Judgment, therefore he defined as “ the l>usiness of washing clothes.”
Scott, J. Now there are doubtless many women in Edmonton in per­

haps almost destitute circumstances who take in washing, 
that is, carry on the laundry business in a small way, to 
enable them to earn a meagre support for themselves and 
their families.

It may reasonably be supposed that the payment of the 
license l'ce imposed by the by-law would be beyond the re­
sources of many of them, and the by-law would therefore 
practically put beyond their reach that means of earning i 
living, because if any laundry business is liable for its pay 
ment, they also would be liable because there is no specifi­
cation in the by-law of the nature or extent of the laundry 
business intended to be included in it. In fact, I doubt 
whether a by-law could be framed which would exact a fee 
from any description of laundry without exacting it from all. 
Such a by-law if attacked would doubtless be held void for 
discrimination.

In Dillon on Municipal Corporations, it is stated that “in 
order to be valid, a Municipal Ordinance must not exceed 
the powers conferred by the charter or statute on which it is 
based, it must lie reasonable and lawful, it must not be op­
pressive, it may regulate and not restrain trade, it must not 
contravene common right.” Sec City of Montreal v. For­
tier.4

In Kruse v. Johnson,6 Lord ltussell says, “ If by-laws are 
found to be partial or unequal in their operation, as between 
different classes, if they are manifestly unjust, if they dis­
close bad faith, if they involve such oppression or gratuitous 
interference with the rights of those subject to them, as 
can find no justification in tin* minds of reasonable men, the 
Court may well say, parliament never intended to give

Ml Cnn. Vvim. ('as. 34». ( ISOSi 2 (J. It. »1 : 07 L. .1. <j. b. 7s
L. T. <t47: 40 W. R IBM.; 02 J. I'. 40»: 14 Times Reii. 410: I» <’ox 
('.('. 103.
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•authority to make any such rules : they are unreasonable and Judgment 
ultra vires.” Sc,,tt« J-

I doubt whether the council in passing sub-sec. (t) of the 
by-law. contemplated that it would have the effect I have 
shown that it has. As it has that effect, I can come to no 
other conclusion than that it is oppressive and unreasonable.
The order will therefore go to quash that sub-section. The 
applicant to have the costs of the application.

McCALLUM v. SCHWAS.

UUl’Ll) v. SCHWAS.

1 n terp leader—Sheriff—Delay—l ndem n ity.

A delay of three weeks after receipt of claimant's notice before 
making interpleader application will not disentitle sheriff to relief 
unless the party objecting has been prejudiced.

(Juare, whether a sheriff who has taken indemnity from one of the 
parties after seizure would now lie held by that fact alone to have 
lost his right to interplead.

lldd, that in any event it is not open to the party giving the in­
demnity to take such objection.

I Scott, J., Und AuijuhI, JIHJJ.

An application Ijy the deputy-sheriff of the Northern Statement. 
Alberta Judicial District at Edmonton for an interpleader 
order in respect of certain goods and chattels seized under 
writs of execution against the defendant. On the 3rd of 
J une, 1903, after the seizure, Mina Sell wan, wife of the 
defendant, and one Ernest Frankhannel, served notice 
claiming to he the owners of the goods seized under a lull of 
-ale and chattel mortgage respectively made by the defend­
ant. The execution creditors disputed the claims, and on 
demand gave the deputy sheriff, on the 11 111 and 12th days 
of June following, bonds of indemnity indemnifying him 
against all actions, losses, charges, damages and proceedings
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which might lie brought against him on account of the seizure 
or selling of the said goods and chattels. The application 
was made on the 18th of July following, and was opposed by 
the execution creditors on the grounds, among others, that 
the sheriff by his delay and in taking indemnity from them 
had forfeited his right to relief.

,/. B. Boyle, for the sheriff, referred to Thompson v. 
lVrt///?/,1 MacDonald v. (I. X. IV. ('. By. Company.2

./. E. WaUhridye, for the execution creditors, referred to 
Cook v. Allan,* Devereux v. John* Ostler v. Brown* Crump 
v. Way.0

(r. F. Pointes, for the claimants, supported the applica­
tion.

Scott. J.—This is an application by the deputy-sheriff 
at Edmonton for an order that the plaintiffs and the claim­
ants appear and state the nature and particulars of their 
respective claims to the goods and chattels seized by him 
under writs of execution in the above actions, and maintain 
or reliquish same and abide by such order as may be made.

By the affidavit of the deputy-sheriff, filed on the appli­
cation, it ap]tears that on 3rd June, 1003, he received notice 
from the advocate for the claimants, that they claimed the 
goods seized, that lie thereupon gave the advocates for the 
plaintiffs notice of such claims, and that by notice dated 
24th June, 1003. which was probably received by him within 
a day or two thereafter, they informed him that they dis­
puted the claimant’s claims. This application was made on 
18th July last.

It also appears from an affidavit filed on behalf of the 
plaintiffs, and it was also admitted by counsel for the appli­
cant. that after receipt bv him of notice of these claims, he 
had accepted indemnity from the plaintiffs.

113 ij. It. h. 032: 54 L. .1. B. 32: 51 L. T. 034 : 33 W. it. 00.
- to Man. It. 0. "2 I>mvl. H: 1 (*. & M. 5*2. M howl. 548. 5 4
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Counsel for the plaintiffs contended that the applicant Judgment 
has forfeited his right, to interpleader by reason of his delay Scott, J. 

in making the application.
The applicant was not in a position to make his application 

until after the receipt by him of the notice of 24th June, 
lie delayed making it for a period of about three weeks there­
after. 1 cannot, however,'find any case in which a delay of 
that length of time was held to disentitle him to the relief 
claimed. In Cook v. Allan,* it was held that a delay of five 
weeks was fatal, but there is no case where a delay of a 
shorter period was so held.

In Macdonald v. G. N. W. C. Ry. Co.2 Taylor,
C.J., says:—“No doubt all the authorities show 
that a sheriff must apply promptly, and that unless he does 
no relief will be refused. But the Courts seem to deal 
more leniently with the sheriffs now than they did some years 
ago. They seem now more inclined than formerly to con­
sider the question, “Has the party been prejudiced?”

As it is not contended that the plaintiffs have been in* 
any way prejudiced by it, I hold that the applicant has not 
by his delay forfeited his right to the relief applied for.

Another objection raised by plaintiffs’ counsel is that 
the applicant, by reason of his having accepted indemnity 
from the plaintiffs, is not entitled to interplead.

The ground upon which an applicant was refused the 
relief by reason of his having accepted indemnity from one 
of the claimants, was that the fact of the indemnity having 
been given, indicated collusion between the claimant giving, 
it and the applicant. It seems, however, that collusion will 
not now be implied from that fact alone. At all events 
it is not now open to the claimant who gave the indemnity to 
take the objection. See Thompson v. WrightA

It was further contended by counsel for plaintiffs, that, 
ns it appears bv the affidavit of the claimant Nina Schwan

VOL. V. T.L ItKI-TM. —83
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the bill of sale, under which she claims, was given by 
the defendant to her after the receipt by the deputy- 
sheriff of the writs of execution under which the seizure 
was made, her claim was obviously bad, and therefore the 
deputy-sheriff cannot interplead in respect of it.

The affidavit referred to shows that Nina Schwan claims 
under a purchase from the defendant, after the executions 
were placed in the hands of the deputy-sheriff, but before 
seizure thereunder. She alleges that at the time of the 
purchase, she was not aware that the executions were in 
the hands of tlie deputy-sheriff, and that since her purchase, 
the goods claimed by her have been in her possession. If 
these facts can be substantiated by her, 1 am not prepared 
to say that her claim is untenable, and 1 entertain serious 
doubt whether the deputy-sheriff would be justified in so 
treating it.

Applicant is entitled to the usual interpleader order 
directing the trial of issues between the plaintiffs and the 
respective claimants, and in such issues, the claimants re­
spectively shall be plaintiffs, and the execution creditors, de­
fendants. 1 will hear the parties further as to the question 
of the terms of the order, the cost of the application and the 
payment of the deputy-sheriff's fees and expenses, as 1 am in 
doubt as to the proper disposition to make of these matters.

Kepokter:

»î. E. Wallbvidge, Advocate, Edmonton.
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COX v. CHH1ST1E.

Judicature Ordinance—Small debt procedure—Counterclaim for large 
debt—Costa.

In nil action under the small debt procedure, the defendant may under 
Rule 012,* set up a counterclaim, the amount of which exceeds the 
small debt jurisdiction.

Where such a counterclaim is dismissed with costs, the plaintiff is 
entitled to tax a fee of ten per cent, on the amount under Rule 
OlT.f which extends to counterclaims.

[Scott, J., 22nd August. 1DUJ.

Beview of taxation by the Deputy Clerk at Edmonton.
J. R. Boyle, for pit-intiff.
C. de IV. MucDonrldf for defendant.

[August 22nd, 1903.]

Scott, J.—This is a review of the taxation by the deputy 
clerk of plaintiff’s costs of defendant’s counterclaim.

The action was brought by the plaintiff under the small 
debt procedure to recover from the defendant $37.84. The 
disputed note filed by the defendant is as follows:

“ I have a counterclaim against the plaintiff for $900 for 
commission and profits on the sale of certain real estate sold

* 012. V defendant in any action may set off or set up by way of 
counterclaim against the claim of the plaintiff any right or claim 
whether such set-off or counterclaim sound in damages or not : such 
set-off or counterclaim shall have the same effect as if such relief 
were sought in a cross-action so as' to enable the Court to pronounce 
a final judgment in the same action, both on the original and on the 
cross-claim. No. 5 of 1894, s. 39.

tt»17. In every case where an action is defended and an advocate 
is employed by the successful party, the clerk in addition to all other 
costs shall, unless otherwise ordered by the Judge, tax to the success­
ful party an advocate’s fee equal to ten per cent, of the amount of 
the judgment recovered if such fee is taxable to the plaintiff: or equal 
to inn per cent, of the amount claimed by the plaintiff in the action 
if such fee is taxable to the defendant.

Provided that in no case shall the fee so taxable be less than 81. 
and except ns herein provided no other counsel or advocate fee shall 
be taxable or payable as between party and party. No. 5 of 1894 
s. 41».

Statement.

Argument.

Judgment
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by him for the joint benefit of him and myself, particulars of 
which counterclaim have been already rendered to plaintiff.”

The action and counterclaim were tried before me at 
Wetaskiwin on 15th May last. At the conclusion of the trial, 
I gave judgment for plaintiff for the amount of his claim 
ami costs. 1 also gave judgment for the plaintiff on de­
fendant’s counterclaim with costs.

The sole question in dispute is whether the plaintiff is 
entitled under Rule till to tax against the defendant in re­
spect of his counterclaim an advocate’s fee equal to ten 
per cent, of the amount thereof.

Rule til2 provides that “a defendant in any action may 
set off or set up by way of counterclaim against the claim 
of the plaintiff any right or claim whether such set off or 
counterclaim sound in damages or not; such set off or 
counterclaim shall have the same effect as if such relief were 
sought in a cross action to enable the Court to pronounce 
a final judgment in the same action both on the original 
and on the cross claim.”

11 was contended on behalf of the defendant, that not­
withstanding Ibis provision, 1 could not in any event have 
directed a judgment to he entered for the defendant for the 
full amount of the counterclaim as it exceeded the amount 
contemplated by the rules respecting small debt procedure, 
that my only possible judgment in the event of defendant 
proving his counterclaim would be “ defendant having 
proved a counterclaim greater in amount than plaintiff’s 
claim, plaintiff cannot recover, and 1 dismiss his action with 
costs.”

Rule til2 is the same, word for word, as the first part 
of Rule 110, which authorizes the setting up of a set-off or 
counterclaim in an action brought under the general pro­
cedure, and jf the Court can in the one case fully and finally 
dispose of the matter of a counterclaim, 1 sec no reason why
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it cannot do so in the other. A defendant in an action Judgment. 
Inought under the small debt procedure undoubtedly has the Scott. J 
right to set up a counterclaim even though the amount in­
volved exceeds the amount for which the plaintiff could bring 
his action under that procedure.

It would lie unfair and unjust if he were not permitted 
to do so (see the judgment of Thesiger, L.J., in Davis v.
Flagstaff Mining Co.1 (at p. 241). Such being the case how 
is the Court to pronounce a final judgment on the counter­
claim if it is authorized to deal only with the portion thereof 
which does not exceed the plaintiff's claim? Although 
actions under the small délit procedure are limited to claims 
and demands, not exceeding $100, if effect is given to rule 
<>12, 1 think it must follow that when such an action is 
Inought and a counterclaim exceeding that amount is set 
up, the whole counterclaim may lie tried and disposed of and 
judgment given for the full amount thereof. There is no 
such restriction upon that power as is contained in sec. 90 
of the Imperial Judicature Act of 1893, relating to counter­
claims in County Court cases, which provides that no relief 
exceeding that which the Court has jurisdiction to adminis­
ter. shall be given to the defendant upon such counterclaim.

For the reasons stated, I hold that under Rule GIT, the 
plaintiff is entitled to tax against the defendant a fee of ten 
per cent, upon the amount of defendant’s counterclaim, and 
1 direct the deputy clerk to tax and allow- same to him.

Reporter:

J. E. Wallbridge, Advocate, Edmonton.

133 C. P. L>. 241 ; 47 L. J. C. P. 503 ; 38 L. T. 700 ; 20 W. It. 50.
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THE KING v. RONDEAU.

Motion tit ij it nth conviction—Practice—Duty of justice to return 
dépositions—Certiorari—Medical Professions Ordinance — Prac­
tising midwifery.

Sir turn 888 of the Criminal Code provides for the return of convic­
tions by Justices into the Court to which the appeal is given.

Semble, apart from this provision it is the duty of Justices to make 
return also of the depositions upon which the conviction is founded.

Held, that papers purporting to be the depositions relating to the 
conviction having been returned therewith, they should be assumed 
to be such depositions' ; that they were properly before the Court, 
and a writ of certiorari was unnecessary.

Section 60 of the Medical Profession Ordinance (C. O. 1808. cap. 
52), provides : "No unregistered person shall practise medicine or 
surgery for hire or hope of reward ; and if any person not regis­
tered pursuant to this Ordinance, for hire, gain, or hope of reward, 
practises or professes to practise medicine or surgery, lie shall be 
guilty of nu offence, and upon summary conviction thereof be liable 
to a penalty not exceeding .$100.”

Ih Id. that midwifery is not included within the terms " medicine and 
surgery,” and therefore no penalty can be imposed for the prac­
tice of it by an unlicensed person.

[Scott, J„ October 2nd, HUM.

.statement. Application to quash a conviction under the Medical
Profession Ordinance. The facts sufficiently appear from
the judgment.

Argument. Wilfred (lariepy, for the defendant, referred to Reg. v.
F rawly,1 and Queen v. Aslicroft.-

A. F. Firing, for the prosecutor, referred to Queen v.
Coulson,3 and Queen v. Monaghan.4

[October 2nd, 1908.)

Judgment. Scutt, J.—This is an application to quash a conviction 
made by R. Belcher, a Justice of the Peace, on 5th May, 
1903, whereby the defendant was convicted: “ For that she 
the said Sarah Rondeau, being an unregistered person pur­
suant to the Medical Profession Ordinance of the said Terri-

45 U. C. Q. B. 227. 2 2 Can. Crim. Cas. 385; 4 Terr. L. K. 111).
I Can. Crim. Cas. 117; 24 O. R. 240. *2 Can. Crim. Cas. 488.
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tories, for gain and hope of reward, did practise medicine and 
surgery contrary to the said Ordinance, by attending and oper­
ating upon Mrs. Napoleon Ponton, on or about the 17th 
day of April, 1903, and by attending and operating upon 
Mrs. Edmund L’Abbé on or about the 2nd day of March, 
1903.”

Before the application was made the convicting justice 
had returned to the deputy clerk of the Supreme Court at 
Edmonton, the conviction and information, and also what 
purported to be the depositions and evidence taken by him 
on the hearing of the charge.

Upon the hearing of the application, counsel for the pro­
secutor took the objection that the defendant should have 
proceeded by certiorari to bring up the depositions and 
evidence, that there was nothing before me to show that the 
depositions returned by the convicting justice with the con­
viction were the depositions taken by him on the hearing of 
the charge, or that they eontaineil all the evidence adduced 
before him.

The ground of this objection is that sec. 888 of The 
Criminal Code requires the convicting justice to transmit 
merely the formal record of conviction, and that it does not 
require him to transmit the depositions or evidence upon 
which it is founded. It would appear, however, that apart 
from this provision, it is his duty to return not only the 
record of conviction but also the depositions and all the pro­
ceedings. In Paley on Convictions, at p. 3117, it is stated that 
the writ of certiorari is directed to the justices by whom the 
conviction was made, or, if it has been returned to the 
sessions, it is directed generally to “The Justices assigned 
to keep the peace,” etc., etc. (i.e., the Sessions), and that, 
upon a conviction which ought to be returned to the Ses­
sions. the writ may be directed to and the return made by 
the Sessions, “ for the justices out of Sessions are supposed 
to return their proceedings there.” The form of writ given

Judgment.
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at p. 577 directa the return not only of tlie conviction or 
order, but also of “ all things touching the same.”

In the Territories the Clerk of the Supreme Court is by 
virtue of sec. 132 of the N. W. T. Act, the clerk of the peace, 
and a return to him is therefore equivalent to' a return to 
the Sessions in England. In Jleij. v. F rate ley,1 it was held 
that, where the conviction, information and depositions had 
been returned by the convicting justice to the clerk of the 
peace, the latter was the proper custodian of them, and, 
having been returned by him under a writ of certiorari to the 
High Court, they were held to have been properly returned.

In Scager’s Magistrates Manual, at p. 11, there is given 
a form of return by the convicting Justice to a writ of cer­
tiorari directed to him, the form certifying to the return of 
the conviction, depositions, evidence and all proceedings 
taken before him. It i> then stated that, if the conviction 
has been returned to the clerk of the peace, a return in the 
same form must be made by the latter; also on same page, 
that the convicting Justice, upon being served with a cer­
tiorari, must make a return to it even if the papers have been 
returned to the clerk of the peace. The form of the return to 
be made in such case is shewn on p. 12. It sets out thal 
before service of the writ the information and depositions 
were delivered by the convicting justice to the clerk of the 
peace, and that they are no longer in the custody or eontroi 
of the former.

Section 888 provides that the convicting justice shall 
transmit the conviction to the Court to which the appeal 
is given Ik1 fore the time when an appeal from such convic­
tion may lie hoard. The object of this provision appears 
to be merely to secure the production of the formal record 
of conviction before the Court, on the hearing of the appeal, 
in order that it may then be dealt with. For the purposes 
of the appeal, the production of the depositions and 
evidence is unnecessary, and that may lx1 the reason that
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their return is not provided for. Further, in some cases 
in Ontario the appeal is not to the Sessions, hut to the 
County Court Judge, and it may be that in sueli cases, a 
return to the clerk of the peace would not be a return to the 
Court to which an appeal is given.

In the present case the convicting Justice has followed 
what appears to be the proper as well as the usual course, and 
has returned not only the conviction but also the informa­
tion, and what purport to be the depositions taken by him. 
In view of what 1 have stated, 1 think that in the absence o£ 
anything to indicate the contrary, 1 am justified in assuming 
that the depositions so returned contain all the evidence given 
at the hearing of the charge.

In her notice of motion the defendant states a number of 
objections to the sufficiency of the conviction, only one of 
which it is necessary for me to refer to, viz., “ That there 
was no evidence before the convicting justice to show that 
the said Sarah Rondeau unlawfully practiced medicine and 
surgery for gain or hope of reward as alleged in the said 
conviction.”

It may be open to question whether this objection is not 
confined to the absence of evidence of practising for gain 
or hope of reward, but upon the argument before me coun­
sel for both parties, viz., the prosecutor and defendant, treated 
it as an objection, pointing to the absence of evidence of prac­
tising medicine and surgery, and I therefore assume that they 
intended me to dispose of that question.

The evidence given upon the hearing of the charge is to 
the effect that the defendant in May last attended Mrs. Pon­
ton during her confinement, remaining in attendance upon 
her for about a week; also that she was present during the 
confinement of Mrs. L’Abbé in March last, having been 
sent for by the latter on the day her child was born, and 
reaching there when the child was being delivered. There 
is no evidence that the defendant administered any drugs or

Judgment 

Scott, J.
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JivlgniHit. medicines, or performed any operation in either case. It 
Scutt, .1. might be inferred that she was in attendance in the capacity 

of a midwife, but there is no direct evidence that she acted 
in any way as such, or that she performed any duties other 
than those of a nurse or attendant.

The conviction is made under sec. GO of The Medical 
Profession Ordinance, which provides as follows: “ GO. No 
unregistered person shall practise medicine or surgery for 
hire or hope of reward, and if any person not registered pur­
suant to this Ordinance, for hire, gain or hope of reward, 
practises or professes to practise medicine or surgery, he 
shall be guilty of an offence and upon summary conviction 
thereof shall he liable to a penalty not exceeding $100.”

There is no reference to midwifery in this section. There­
fore unless it can be held to be included in either medicine 
or surgery, no penalty can be imposed for the practise of it 
by an unlicensed person.

Section 51 of the Ordinance provides that every person re­
gistered under the Ordinance, shall he entitled to practise 
medicine and surgery, inclvdiny midwifery, or any of them 
in the Territories, and it was contended that this indicated 
the intention that wherever the terms “ medicine,” or ••sur­
gery,” are used elsewhere in the Ordinance, they should 
include midwifery. I cannot accept the view that upon that 
ground alone those terms should be so interpreted. It ap­
pears to me that such interpretation could be given only 
by an express enactment to that effect. In the Ontario Act 
respecting Medicine and Surgery (It. S. 0. 1887, cap. 148), 
from which the provisions of the Ordinance appear to he 
largely taken, the terms “ Medicine,” “ Surgery ” and “ Mid­
wifery,” are used to denote separate and distinct branches, 
and there is nothing to indicate that the last mentioned 
branch is included in either of the others. Section 45 of 
that, Act, which corresponds with sec. 60 of the Ordinance, 
provides that, it shall not he lawful for any person not re-
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gistered to practise medicine, surgery or midwifery, for gain 
or hope of reward. If it is the case that the Ordinance is 
largely taken from that Act, and the similarity in the word­
ing leads to that view, the omission of midwifery from 
sec. 60 of the Ordinance points strongly to the conclusion 
that it was the intention that no penalty should be imposed 
for the practise of it by an unlicensed person.

In an earlier Act in Ontario (Con. Stat. U. C. cap. 40), 
it was provided by sec. 13, that nothing in the Act contained 
should prevent any female from practising midwifery in 
I lie province or require such female to take out a license. 
The reason of this provision doubtless was that in some of 
the then sparsely settled parts of the province, it would be 
difficult and in some cases impossible to procure the ser­
vices of a licensed physician as a midwife. There are many 
parts of the Territories at the present time where the cir­
cumstances in that respect arc not unlike those in some parts 
of that province at the time that provision was enacted.

I hold that even if the evidence in the present case could 
he so construed as to show that the defendant had practised 
midwifery for hire, gain or hope of reward (though I doubt 
whether it is open to that construction), the conviction can­
not lie upheld.

1 therefore quash the conviction ; I do not award any costs 
as 1 doubt whether I have jurisdiction to do so: See Queen v. 
Hanks.*

Reporter :
J. E. Wallbridge, Advocate, Edmonton.

.1 urigment.

61 Can. Crim. Cases, 870.
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LEADLEY v. GAETZ.

Fiueiiee—Order for discovery of documents—Son-compliance—Appli­
cation to dismiss action—Failure to indorse notice on order— 
Hale 330.

Utile 330* applies to orders for discovery of documents, not only 
where the remedy sought for non-compliance is attachment, but 
also where the remedy sought is dismissal of the action or 
striking out of the defence.

Where therefore a copy of such an order served was not endorsed, as 
provided, an application to dismiss the action for non-compliance 
with the order was refused.

[Scott, J., Movemher 21st, 1903.

This is an application by the defendant to dismiss the 
plaintiffs’ action for non-compliance by them with an order 
for discovery of documents.

Upon the hearing of the application counsel for the plain­
tiffs took the preliminary objection that the application must 
fail by reason of the fact that the copy of the order served 
was not indorsed with the notice prescribed by Rule 330. 
Counsel for the defendant admitted that the copy was not 
so indorsed.

John E. Crawford, for the plaintiffs.

N. J). Heck, K.C., for the defendant.

[November 21sl, 1903.]

Scott, J.—(After referring to the facts) the objection 
must be sustained. Rule 330 is applicable to such an order

* Unie 330. Every judgment or order made in any cause or 
matter requiring any person to do an act thereby ordered, shall slate 
the time, or the time after service of the judgment or order, within 
which the act is to be done; and upon the copy of the judgment or 
order which shall be served upon the person required to obey the 
same there shall lie endorsed a memorandum in the words or to the 
effect following, namely ;

** If you, the within named A. 1$.. neglect to obey this judgment 
(or order) by the time therein limited, you will be liable to process 
of execution for the purpose of compelling you to obey the same 
judgment (or order).”
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as this, and it is not, as was contended by the defendant’s 
counsel, confined to cases where attachment is sought for 
non-compliance. See Hampden v. Wallis.' See also Doige v. 
Jicyi'nâ.'- Application dismissed with costs to the plaintiffs 
in any event on final taxation.

Reporter:

J. E. Wallbridge, Advocate, Edmonton.

1 Li) Ch. L>. 740 : 54 L. .1. t’b. 83 : 50 L. T. 515 ; 32 W. H. 808. 
IS <’. L. T. 103.

ST1MPS0N v. ROSS.

Practice—Application for security for coats — Agent — Affidavit of 
advocate insufficient—Rule 520.

Utile 520 provides : “ When the plaintiff in an action resides out of 
the Territories . . . and the defendant by affidavit of himself
or his- agent alleges that he has a good defence on the merits to 
the action, the defendant shall he entitled to a summons to shew 
cause why an order should not issue requiring the plaintiff within 
three months ... to give security for the defendant’s 
costs. . . .”

Jleld, that the agent must lx* some one having personal knowledge of 
the facts constituting the defence, and the allegation of the exist­
ence of a good defence must he positive. An affidavit by the defen­
dant's advocate that he verily believes the defendants to have a good 
defence is insuffieient on both grounds.

| Scott. .1.. Xor. 21st. UM

Application by the defendants for an order for security 
for costs, the plaintiffs carrying on business, as it appeared 
by the statement of claim, in the State of Indiana. TT.S.A. 
The application was supported by the affidavit of one of the 
defendants’ advocates, paragraphs 1 and 2 of which were as 
follows :

“ 1. That I am one of the advocates for the above named 
defendants.

“ 2. I verily believe that the defendants have a good 
defence to this action upon the merits.”

485

Judgment. 

Scott, J.

Statement.
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C. F. Newell, for the plaintiffs.—Defendants are not en­
titled to order upon the affidavit tiled as Hide 5520 has not 
been complied with; agent does not include advocate: Bank 
of Montreal v. Cameron,1 Martin v. Consolidated Banks 
Frederici v. Yanderzee,* Tiffany v. Bullen,4 Cordery on Solici­
tors, ‘-2nd ed., p. 94. Allegations must he positive, belief is 
not sufficient, or in any event the grounds of belief should 
Ik* stated under Buie 295*: Clark v. Hamilton (No. l).s 
Plaintiff should have right of cross-examination upon the 
affidavit, but cross-examination of the advocate would he 
useless.

O. .1/. Biyyar, for the defendants.—The advocate is the 
only person who can state that the defendant has a good 
defence upon the merits, as the sufficiency is a question of 
law. He cannot make a positive statement as he must rely 
upon the defendant’s statement of the nature of the defence, 
neither is the defendant in a, position to make a positive state­
ment.

[Nov. 21st, lltOS.]

Scutt, J.—Clark v. Hamilton (No. l),r’ shows that Hide 
520, as originally enacted by section 429 of the Civil Justice 
Ordinance of 1880. provided that where the plaintiff in any 
action resided out of the Territories, and the defendant, by 
affidavit of himself or his agent, alleged that he had a good 
defence upon the merits, the defendant should he entitled to 
an order for security for costs. Hule 520, however, pro­
vides that, upon such an affidavit, the defendant shall be 
entitled merely to a summons to show cause why such an 
order should not be made.

1 2 Q. B. I». 536 ; 46 L. .1. Q. II. 425: .16 I,. T. 415. 25 W. It. 51*1. 
145 U. C. <j. II. 16». *2 C. I*. I). 70 : 46 L. J. I’. 11*4: 35 L. T. 
HKO : 25 W. It. 380. 418 U. C. (’. l\ 91. 6 5 Terr. L. It. 110.

* Rule 295. Affidavits shall In- confined to such facts as the wit-es* 
is ahlq of his own knowledge to prove, except on interlocutory mo­
tions on which statements as to his Ixdief with the grounds thereof 
may he admitted. . . .
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I doubt whether under the earlier provision a defendant 

would have been entitled to an order for security upon the 
affidavit of the advocate alleging merely his belief that the 
defendant had a good defence. It surely must have been 
intended that there should be a positive allegation as to the 
existence of a good defence, or at least something stronger 
than the advocate’s belief in its existence, which belief would 
under ordinary circumstances be founded merely upon state­
ments made to him by his client.

The fact that it is provided that the affidavit must be that 
of the defendant or his agent, points to the view that it was 
intended that, it should be made by some person having per­
sonal knowledge of the facts constituting the defence. Rule 
384 provides for the issue of a garnishee summons upon tin- 
filing of an affidavit of the plaintiff or of his advocate m 
agent. Where the plaintiff's claim is a judgment, his advo­
cate is usually in a position to make the positive affidavit of 
indebtedness which is required, and that may he the reason 
why provision is made in that case authorizing an affidavit 
by him.

I may here point out that this rule provides for a posi­
tive allegation as to the indebtedness of the defendant, and 
an allegation founded upon information and belief as to the 
indebtedness of the garnishee; also that Rule 41T provides 
for an affidavit as to the deponent’s belief as to certain 
matters. These provisions would seem to imply that, where 
an affidavit founded upon belief is sufficient, it is so stated.

If Mr. Cross (the deponent) had complied with Rule 2U5 
and stated the ground of his belief, it might apjKiar that 
such belief was founded upon statements made to him by 
his client. In effect it would therefore be merely an alle­
gation by him that his clients had made certain statements 
to him which he lielieved to be true. and. believing them to 
be true, he believed that they constituted a good defence. 
Such an affidavit would not have entitled the defendant' to

Judgment. 

Scott, .1.
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an order for security under section 429 referred to; nor, in 
my opinion, would it entitle them to a summons under Rule 
520.

1 hold that the affidavit is insufficient, and I dismiss the 
application with costs to the plaintiffs in any event on final 
taxation.

Reporter:
«7. E. Wallhridge, Advocate, Edmonton.

KAULITZK1 v. TELFORD.

■htxticr of Ih< 1‘caoe—Collection of fine and ousts—Presumption of 
/iro/ier disposition—Duty, ichere eon fiction i/unshcd.

Ihld, in an action against a Justice of the Peace to recover the 
sum of If 1Ô paid to him as line and costs, upon a conviction under 
a Territorial Ordinance, which was afterwards (pmshed, that it 
must he presumed in the absence of evidence that the moneys were 
properly applied, i.c., the fine transmitted to the Attorney-General, 
wild the costs paid over to the complainant for whom they were 
received as agent.

There is no duty imposed on the Justice in such ease to obtain a 
refund.

The Justice’s personal fees when retained by him are in effect paid to 
him by the complainant against whom he had the right to retain

[Scott, .1., December 23rd, 1003.

Trial of an action under the small debt procedure.
C. de IV. MacDonald, for plaintiff.
U. M. Biggar, for defendant.

[ December 23rd, 1903.]

Scott, J.—This is an action to recover $15 cash alleged 
to have been paid by the plaintiff to the defendant, being the 
fine and costs imposed upon the plaintiff bv the defendant in 
his capacity of Justice of the Peace, upon the information of 
one Black, for unlawfully neglecting to promptly advertise 
an est ray animal, the defendant’s conviction having been
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afterwards quashed by my order of 14th July, 1903. The Judgment, 
plaintiff claims that, by reason of the quashing of the con- Scott, J. 
viction, the defendant has lost the right to retain the money3 
so paid.

The only evidence offered was the order referred to which 
was put in by the plaintiff. It was stated by counsel and con­
firmed by the deputy clerk, that the conviction referred to 
and the information and depositions, together with the papers 
relating to the application to quash, had been mislaid in the 
clerk’s office and could not be found.

Counsel for defendant contended that plaintiff had not 
made out a case:

1st. Because the form of conviction given in The Crim­
inal Code, which, presumably, was followed in this con­
viction, provides that the fine imposed shall be paid and 
applied according to law, and that the sum imposed for cost* 
shall be paid to the complainant, that in the absence of evi­
dence it must be presumed that the costs were paid to the 
complainant and not to the defendant ; that section 11 of the 
Magistrates’ Ordinance, provides that every Justice, upon 
receiving any fine payable to the government of the Terri­
tories, shall forthwith transmit the same to the Attorney- 
General, and that it cannot be presumed that the defendant, 
improperly retained the fine in his hands until after the con­
viction was quashed.

2nd. That, as the order referred to provides that no ac­
tion shall be brought against the defendant upon any matter 
or thing growing out of or incidental to the matter of said 
conviction by reason of the quashing thereof, this action can­
not be maintained.

3rd. Because no notice of action has been given as re­
quired by Kule 536.

Counsel for plaintiff contended that it was the duty of the 
defendant, upon the conviction being quashed, to obtain a

VOL. V. T. L. RErrS.—31
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Judgment, refund of the fine from the Attorney-General and pay it over 
Scott. J. to the plaintiff, together with at least his (defendant's) own 

personal costs which were paid to him, also to notify the 
officer commanding the N. W. M. P. that certain moneys 
payable to a constable of the force for fees had been im­
properly paid and should be returned, and also to notify the 
complainant that the moneys received by himself and his 
witnesses would have to be returned.

In my opinion this contention cannot be upheld in any 
particular.

There is no evidence that any moneys were paid by the 
plaintiff to the defendant, but, if the fine and costs imposed 
were so paid, the plaintiff must be presumed to have known 
that the costs so paid were paid to him as agent for the com­
plainant to whom they were payable under the conviction. 
The defendant may have deducted his own personal fees 
from them, but they would thus be paid him by the com­
plainant, and as against the complainant he, I think, is 
entitled to retain them. As to the fine, there is nothing to 
show the amount of it, and, even if 1 found that plaintiff 
was entitled to recover it, 1 have no means of ascertaining or 
fixing it. I think, however, 1 should assume that if paid 
to the defendant, it was paid over by him to the Attorney- 
General in due course.

1 doubt whether the plaintiff has been, in any way pre­
judiced by the loss of the papers, as 1 think that if defend­
ant’s counsel had been applied to he would have admitted 
their contents so far as material to the issues.

Judgment for the defendant.

Reporter:

J. E. Wallbridge, Advocate, Edmonton.
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SMITH V. MAIFAHLAXE (No. 1).

Practice — Chamber application — Insufficient affidavit — Amendment 
refused.

On nil application by a landlord against his tenant for an order for 
possession, the applicant was refused leave to amend the allegations 
of his affidavit upon which the originating summons was issued.

[Scott. J., December 20th. 11)03.

Application by landlord by originating summons for an 
order for possession of part of lot *2lti in block 1, Edmonton, 
which the tenant had leased from the landlord’s predecessor 
in title under the terms of a written lease made in respect 
of part of lot 214, and subsequently by verbal arrangement 
made to apply to the former. The application was supported 
by an affidavit of the landlord which identified the lease 
and alleged that the tenant claimed to continue in possession 
of the lands therein described, but there was nothing to 
show that the tenant was in possession of any part of lot 
216, or that the landlord was the owner or entitled to posses­
sion thereof.

The objection was raised that no case had been made out. 
Leave to amend was applied for.

O. M. Biggar, for landlord.
IV. S. Deacon, for tenant.

[December 20th, 1003. J

Scott, J.—I must refuse this application on the ground 
that the material is insufficient. Mr. Biggar, for the appli­
cant, contended that the mistake was merely a clerical one, 
and that he should be permitted to amend. Had the appli­
cation been one in respect of lot 214, and by mistake the 
property had lieen improperly described in' the summons as 
lot 216, 1 think that 1 should have allowed the amendment 
unless it was shown that the tenant would Ik* prejudiced

Statement

Argument.

J udgment.
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thereby ; hut the application is anti is intended to be in respect 
of lot XÎ10, and 1 therefore cannot see how any amendment of 
the proceedings that I would be justified in allowing would 
cure the defect, viz., the insufficiency of the material. I 
think that 1 ought not to permit the amendment of an affi­
davit filed by the substitution of other allegations for those 
contained in it.

Application refused with costs.

Reporter :

J. E. Wallbridge. Advocate, Edmonton.

KING v. AMES.

Criminal lair — Motion to quash conviction — Jurisdiction of single 
Judgo— Certiorari—Disorderly house—Inmate—Pleading guilty— 
Form of conviction—Like effect—Hummary conviction or sum­
mary trial—Penult y imposed under Part LV., Cr. Code—Con­
viction in form under Part LV/II.—Construction favoring con­
viction—Cr. Code, sees. 207 (j), 20X, 783 (/), 788—Forms IPIV.w

A single Judge in the Territories has jurisdiction under 54-55 Vic. 
( 18911 c. 22, s. 7, ss. ‘J, to hear and determine applications to 
quash summary convictions, whether the convictions have been 
brought into Court by certiorari or not. If the conviction has been 
returned to the Clerk of the Supreme Court, by virtue of s. 102 
of the N. W. T. Act, the issue of a writ of certiorari is unnecessary.

The defendant pleaded guilty Itefore a magistrate of Iteing an inmate 
of a disorderly house, an offence punishable either under Part XV. 
of the Criminal Code (Vagrancy), where the fine on summary 
conviction is limited to $50, or under Part LV. ( Summary Trials of 
Indictable Offences), where the fine and costs together must not 
exceed $100. A fine of $00, with $0.25 costs, was imposed, but 
the conviction was in the Form \V\V prescribed under Part LVT11. 
relating to summary convictions, and not the form QQ prescrilied 
under part LV.. and did not contain the words “ being charged 
liefore me the undersigned,'’ which api>enr in the latter form.

On an application to quash,
The conviction was sustained a good conviction under part LV., as 

being of like effect to the form therein prescribed ; the amount of 
the fine and the fact that the accused was not charged with or 
convicted of being a loose, idle or disorderly person, indicating tlr 
procedure adopted by the magistrate.
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Tin* omission to recite that the accused had been charged with the 
offence before him, a fact which appeared from the proceedings, 
is a matter of form only and not sufficient to void the conviction. 

King v. Keeping,' Queen v. Stafford* King v. Carter,9 and Regina 
v. Spooner,* discussed.

[Scott, J., December 30th, 1003.

Application by the defendant to quash a certain convic­
tion made against her upon the ground that the penalty im­
posed is greater than the magistrate could impose by law. 
The conviction was as follows :

“ Be it remembered that on the thirteenth day of May in 
the year 1903, at Edmonton, in the said North-West Terri­
tories, on the information of John H. Dean, Grace Ames is 
convicted before the undersigned Isaac Sidney Cowan, a 
Police Magistrate in and for the North-West Territories, for 
that she the said Grace Ames in the Municipality of the 
Town of Edmonton, in the said Territories, on the 13th day 
of May, 1903, was unlawfully an inmate of a disorderly 
house, to wit, a common bawdy house.

‘‘And 1 adjudge the said Grace Ames to forfeit and pay 
the sum of ninety dollars, to be paid and applied according 
to law, and also to pay the said John H. Dean the sum of 
six dollars and twenty-five cents for his costs in this behalf, 
and if the said several sums are not paid forthwith, I adjudge 
the said Grace Ames to be imprisoned in the North-West 
Mounted Police Guard ltoom at Fort Saskatchewan for the 
term of six months unless the said sums are sooner paid.

“ Given under my hand and seal the day and year first 
above mentioned at Edmonton in the Territories aforesaid.’’

(Sgd.) I. S. COWAN, (Seal)
Police Magistrate,

North-West Territories.

Statement.

1 34 N. S. It. 442 ; 4 Can. Crim. Cas. 401. * 1 Can. Crim. Cas. 239. 
*8 Clin. Crim. Cas. 401. ‘ 22 O. L. It. 481: 4 Can. Crim. Ca«. 209.
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On the return of the motion, N. D. Beck, K.C., for the 
prosecutor, took the preliminary objection that a single 
Judge had not jurisdiction to entertain or determine an 
application to quash a conviction except in cases where such 
conviction has been brought into Court by certiorari, and re­
ferred to Reg. v. Smith* and 54 & 55 Vic. c. 22, s. 7, amending 
the North-West Territories Act. The conviction in ques­
tion had not been so brought in. The matter was then 
argued subject to the objection.

J. C. F. Bown, for the defendant.—The conviction is 
under Part XV. (Vagrancy), sec. 207 (j) of the Code as 
shown by the form which is in the form WW prescribed 
under Part LVIII. (Summary Convictions), sec. 859 (see 
King v. Carter,s and Regina v. Spooner*), and must be 
quashed as the penalty imposed is greater than the magis­
trale could lawfully impose under sec. 208, which limits the 
fine to $50. Set1 Reg. v. Horton,° Reg. v. Lynch,1 and Reg. v. 
Crowell* Had the charge been tried under Part LV. (Sum­
mary Trials), sec. 782, et seq., the form QQ (sec. 807) would 
have been used.

Beck.—The magistrate had jurisdiction to try under 
Part LV. without consent : King v. RobertsThe amount 
of the fine imposed shows that he intended to proceed under 
that part, and the defendant was not charged with being a 
loose, idle and disorderly (>erson, which is necessary under 
Part XV: King v. Keeping.1 The form of the conviction 
used is the same in effect as the form prescribed under Part 
LV, differing only in the omission of the words “ being 
charged before me the undersigned,” which are only mater­
ial where consent is necessary: King v. Carter.3 See judg­
ment of Kitchie, J., which is the more reasonable one. The 
omission is a matter of form only.

11 Terr. L. It. 1Kt>. • :« Can. Crim. Cnn. H4 : ,*t4 C. L. .1. 42. 712 O.
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[December 30th, 1903.j

Scott, J.—Upon the hearing of the application, Mr. 
Beck, K.C., who supported the conviction, raised the pre­
liminary objection that a single Judge has not jurisdiction 
to entertain or determine an application to quash a con- 
net ion except in cases where such conviction has been 
brought into Court by certiorari, and that the conviction in 
question has not been so brought in.

It was held by the Court in banc in Regina v. Smith* 
that a single Judge had not jurisdiction to hear and deter­
mine an application to quash a conviction upon certiorari, 
out that jurisdiction was subsequently conferred upon a 
single Judge by 54 & 55 Vic. c. 22, s. 7, s.-s. 2, which is as 
follows: 2. “ Subject to any statute prohibiting or restrain­
ing proceedings by way of certiorari, a single Judge shall, 
in addition to his other powers, have all the powers of the 
Court as to proceedings by way of certiorari over the pro­
ceedings, orders, convictions and adjudications had, taken 
and made by Justices of the Peace ; and, in addition thereto, 
shall have the power of revising, amending, modifying or 
otherwise dealing with the same; and writs of certiorari may, 
upon the order of a Judge, be issued by the clerk of the 
Court mentioned in such order returnable as therein 
directed.”

In Regina v. Monaghan,'0 the Court in banc as then con­
stituted was equally divided upon the question whether in 
cases where a conviction had licen returned to the clerk of 
the Supreme Court, who is the Clerk of the Peace by virtue 
of sec. 102 of the N. W. T. Act, the issue of a writ of certio­
rari was necessary before an application could be made to 
quash it. In that ease, I expressed the opinion that where 
a conviction has been so returned, it is already in Court, and 
that therefore the issue of a writ of certiorari to bring it into

Judgment. 

Scott, J.

,e 2 N. W. T. Hep. 180.
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Judgment. Court was unnecessary, ami 1 still entertain the opinion I 
Se tt. J. then expressed.

In passing sub-sec. 7. Parliament may have contemplated 
that, as in England and in the several provinces of the Do­
minion the issue of a certiorari was necessary to bring a 
conviction before the Court having jurisdiction to quash it, 
it was necessary in the Territories also. The same may be 
said with respect to those provisions of the Criminal Code 
relating to the powers of the Court possessing such jurisdic­
tion. But, notwithstanding that such may have been contem­
plated, 1 am of opinion that the view 1 expressed in liegina 
v. Monaghan10 is the correct view, and that sub-sec. 7 above 
quoted confers upon a single Judge the jurisdiction to hear 
and determine applications to quash summary convictions ir­
respective of whether they have been brought up by certiorari 
or not. The words used are wide enough to include con­
victions which are not brought up by certiorari, as the addi­
tional powers there given of revising, amending, modifying 
oi* otherwise dealing with convictions are not conlined to the 
preceding powers given with respect to proceedings by way 
of certiorari.

The grounds of the application are:
1st. That the penalty imposed by the conviction is 

greater than the said magistrate could impose by law.

2nd. That the Magistrate had no lawful authority to 
make said conviction by imposing the penalty therein set out.

The olfence stated in the conviction is punishable either 
under Part XV of the Criminal Code, or under Part LV, 
which relates to the summary trials of indictable offences. 
If under the former, the fine that mav be imposed is limited 
to $50; if under the latter, a fine and costs which do not 
go together exceed $100 may be imposed. If the convic­
tion in question must be treated as one under Part XV, the 
fine imposed is therefore in excess of that which could be 
imposed; but, contra, if it is treated as one under Part LV.
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It appears to me, therefore, that the only question to be 
considered is whether it is a good conviction under the latter 
part. If it can be so treated, 1 think that it should not be 
quashed or amended by reducing the penalty in order to 
make it a good conviction under Part XV.

The fact that the Magistrate imposed a fine in excess of 
that which he was authorized to impose under Part XV 
leads to the conclusion that he intended to proceed and did 
proceed under Part LV. Another fact leading to the same 
conclusion is that the defendant was not charged with or 
convicted of being a loose, idle or disorderly person, and this 
appears to be necessary if the procedure was under Part XV. 
See King v. Keeping.1 The only circumstance which tends 
to show that he did not so intend is the fact that the form of 
the conviction appears to be that prescribed for convictions 
under Part LV1II, relating to summary convictions (form 
WW). That form ditl'ers from the form prescribed for con­
victions under Port LX’ (form QQ), in that it does not con­
tain the words “being charged before me the undersigned,' 
which appear in the latter, and it contains an adjudication 
with respect to costs which does not appear in the latter.

So far as the adjudication with respect to costs is con­
cerned, although form QQ contains no reference to them, it 
appears that under sec. 788 the magistrate is authorized to 
impose costs under Part LX’, and in liegina v. Cyr11 it was 
held that the conviction should state whether or not costs 
were imposed by it.

Lpon referring to the proceedings before the magistrate. 
1 find that as a matter of fact the defendant was charged 
before him with the offence stated in the conviction, and that 
she pleaded “ guilty ” thereto.

In the Queen v. Stafford,2 and in King v. Carter,a 
Townshend, J. (Nova Scotia), held that a conviction for a 
like offence and in the same form, could not be held to be a

.1 udgment

12 O. P. It. 24.
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Judgment. g0tMi conviction under Part LV. owing to the fact that it 
Scott, J. omitted to state that the defendant had been charged before 

the magistrate. Ritchie, J., however, in the latter ease, held 
that, notwithstanding such omission, it was a good conviction 
under that part.

In Repina v. Spooner4 it was held by the Divisional Court 
that a conviction for a similar offence by a police magistrate 
might be treated as one either under Part XV, or as one 
under Part LV. The Court elected to treat it as one under 
the former part in order that it might he amended as the 
offence was not properly stated, there being no authority 
to amend, if it were treated as one under Part LV. The 
report, however, does not set out the form of conviction, and 
it contains no reference to it beyond the statement in the 
judgment that there was nothing on the face of the convic­
tion requiring the Court to hold either that the magis­
trate was trying the prisoner under the summary trials 
clauses or under the summary convictions clauses, and that 
in all essential parts, except that the fine was in excess of 
that which could he imposed under the latter, the convic­
tion stood as well under one procedure as the other.

The defendant having been charged with the offence be­
fore the magistrate, the omission of a statement to that effect 
in the conviction is not in my opinion a defect which would 
render it void as a conviction under Part LV. The charge 
is of course a material part of the proceedings leading up to 
the conviction, but there arc other parts of the proceedings 
of equal if not greater importance which are not prescribed 
to be stated, and I therefore cannot see that the fact of the 
charge having been made is one the omission of which should 
void the conviction. It is not required that the form QQ 
shall be strictly adhered to. Section 807 provides that con­
victions under Part LV may he in the forms prescribed there­
for “ or to the like effect.” Section 800 provides that no con­
viction under that part shall be quashed for want of form 
and sub-see. 44 of sec. 7 of The Interpretation Act (R. S.
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C. c. 1) provides that wherever forms are prescribed by any 
Act, slight deviation therefrom, not affecting the substance 
or calculated to mislead, shall not vitiate them.

For the reasons I have stated, I dismiss the application 
with costs.

ItErORTER :
J. E. Wallbridge, Advocate, Edmonton.

EWING v. LATIMER.

Practice—Judgment by default—Debt—Interest—Setting aside 
—Kula 1)11.

Where in an action for a debt or liquidated demand, there is also 
a claim for interest as accruing prior to the issue of the writ, but 
no allegation in the statement <>f claim of any contract, express or 
Implied, to pay it. it cannot, being an unliquidated demand. In* 
included in a judgment signed by default under Rule 00 (t). Such 
judgment will lie set aside as irregular.

[Scott. J„ December 30th, 1003.

Application to set aside judgment signed on default of 
appearance under Rule 90. The facts sufficiently appear from 
the judgment.

J. D. Hyndman, for plaintiff.
F. C. Jamieson, for defendant.

[December 80th, 1908.]

Scott, J.—This is an application to set aside the judg­
ment entered herein for the plaintiffs on default of appear­
ance upon the ground that no facts are disclosed in the state-

(t) Rule 00. Where the plaintiff's claim is for a debt or liqui­
dated demand only, and the defendant fails, or nil the defendants—if 
more than one—fail to appear thereto, the plaintiff may after the time 
limited for appearance has elapsed enter final judgment for any sum 
not exceeding the sum claimed in the action, together with legal 
interest and costs of suit.

Judgment 

Scott, J.
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Argument.

Judgment.
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I udginent 

Scott, .7.
nient of claim which justify the inclusion in the judgment 
of the sum of $4.66 for interest.

The action was commenced on 21st September, 1903. 
The plaintiff’s claim is $108.07, the price of certain goods 
sold and delivered by them to the defendant, and for interest 
on same from 1st January, 1903. It is alleged that the time 
for payment has elapsed, but it does not appear at what time 
the goods were sold and delivered, or when the price was to 
be paid, nor is there anything to show upon what the claim 
for interest is founded. Judgment was entered on 17th 
November, 1903, for $108.07, $4.tiG interest and the costs 
of suit.

It appears to be clear that there is no implied contract 
on the part of the purchaser to pay interest on the price of 
goods sold and delivered, even after the time fixed for pay­
ment (see Her A' Pearson-Gee’s Sales of Goods Act, p. 290, 
and cases there cited). Therefore in the absence of an ex­
press contract to pay such interest, a claim for it is an 
unliquidated demand and one which, under the English 
Practice cannot form the subject of a special endorsement 
under Order 3, Pule 1G (see Annual Practice 1903, p. 17, 
and cases there cited, particularly liyley v. Master,' and 
Sheba Gold Mining Co. v. Trubshawe,2 and WiUcs v. Wood2).

Rule 90 of our Judicature Ordinance under which the 
judgment in this case appears to have been entered, is con­
fined to cases where the plaintiff’s case is for a debt or liqui­
dated demand only, and as the plaintiff’s claim in this case 
is partially liquidated and partially unliquidated, I must 
hold that the judgment was irregularly entered.

liodway v. Lvcas,4 cited by plaintiff’s counsel on the argu­
ment, appears to me to support the view I have expressed, as

'(1892) 1 Q. B. «74: «1 L. J. Q. B. 21»: «« L. T. 228 : 40 W. It. 
381 : 8 Times Itep. 30». *(18»2> i <j. B. «74: «1 L. .1. Q. B. 219; 
«6 L. T. 228 : 40 W.R. 381 ; 8 Times Itep. 30». s(18»2) 1 Q. It. 684; 
«1 L. .1. <). B. 310 ; 00 L. T. 520; 40 W. It. 418: 8 Times Itep. 405. 
MO Ex. 007: 24 L. J. Ex. 156; 1 Jur. N. S. 311.
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it was intimated by Pollock, C.B., that if any party not 
entitled to interest under an express or implied contract 
should make a claim for it by special endorsement, and should 
sign judgment for more than he was entitled to, the judgment 
would be set aside. I may refer also to British Columbia 
Land & Investment Co. v. Thain,6 in which all the later 
English authorities upon the point are reviewed.

The order will go to set aside the judgment with costs to 
the defendant in any event on final taxation.

Reporter:
J. E. Wallbridge, Advocate, Edmonton.

"4 B. C. Rep. 321.

GRIGGS v. GRA1S.

1‘ructico—lSecurity for costs—Summans to shew cause—Onus.

On nil application for security for costs under Rule 520, the plain­
tiff, to have the summons discharged, must shew affirmatively that 
the defendant is not entitled to the order.

Where, therefore, the defendant by his affidavit alleged a good defence 
to the action on the merits, which the plaintiffs sought to rebut by 
cross-examination, lie was held .entitled to the order, because his 
answers, though alleging certain facts not within his personal know­
ledge, showed that it was not unreasonable to suppose that the 
plaintiff’s claim might have been satisfied.

[Scott, J., January 25th, 190

This was an application by the defendant, by summons 
under Rule 520, for an order for security for costs, the plain­
tiffs. as it appeared by the statement of claim, being resident 
and carrying on business at St. Paul in the State of Minne­
sota. TT.S.A. The action was commenced on 21st November, 
1003, and was for goods sold and delivered to the defendant, 
who formerly carried on business at Ponsford in the same 
State. The defendant filed the usual affidavit, sworn the 3rd 
December. 1003. alleging a good defence to the action on the 
merits and was cross-examined thereon. From his answers

Jti'lgment. 
Scott, J.

Statement,
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Statement.

Argument.

it appeared that he came to the North-West Territories iu 
the fall of 1903, on a visit, leaving his store in charge of his 
sister; that he was informed by her, that about three weeks 
after his departure, viz., on 27th October, 1903, his property 
had been seized at the instance of the plaintiffs and other 
creditors, and a receiver appointed therefor, and that after 
he seizure, on an inventory being taken, the value of the 

stock in the store was shown to be $10,000. lie stated that 
his total liabilities amounted to a little over $6,000, and he 
believed the plaintiffs and his other creditors had been satis­
fied with the proceeds of his stock in trade. No other 
ground of defence was disclosed.

C. F. Newell, for plaintiffs.

<7. E. XVallbridge, for defendant.

[January 25th, 1904.]

Judgment. Scott. J. (after stating the facts)—To entitle the plain­
tiffs to have the application dismissed, 1 think they must 
show that the defendant has no reasonable ground of defence 
to the action, and in my opinion they have failed to do this. 
If the statements made by the defendant are true, it is not 
unreasonable to suppose that the plaintiffs’ claim may have 
been paid out of the proceeds of the stock in trade before the 
date upon which the affidavit was sworn.

1 hold that the defendant is entitled to the usual order 
for security for costs. Costs of the application to be costs 
in the cause to the successful party. Costs of the cross- 
examination of the defendant to be costs to him in any event 
on final taxation.

Reporter:

«J. E. Wallhridge, Advocate, Edmonton.
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EGGLESTON v. V. 1\ 11.

Examination for discovery—Officer of corporation—Railway company 
— Station agent — Section foreman — Chief clerk in office of 
(Jencral Superintendent—Rule 201.

A station agent is an officer of a railway company within the mean­
ing of Rule 201* and liable to he examined for discovery.

A section foreman is not such an officer, nor is the chief clerk in the 
office of a general superintendent.

[Scott, .1., January 28th, W04.

This was an application to examine for discovery George 
McMannus and Frederick T. English, defendant company’s 
station agents at Wetaskiwin and Strathcona respectively, 
E. Bye, its section foreman at Wetaskiwin, and Frank M. 
Wilkes, chief clerk in the offices of its general superintendent 
at Calgary. The action was to recover the value of horses 
killed by a train on the defendants’ railway.

. C. de IV. MacDonald, for the plaintiff, referred to Mor­
rison v. G. T. R.x

C. F. Newell, for defendant company, referred to Le itch v. 
G. 7. JL* Fowlc v. C. P. Vf.,3 Knight v. G. T. It.* Ramsay 
\. Midland* As the examination of the officer can now he 
used against the company the term should receive a nar­
rower construction than formerly : Morrison v. G. T. It.,' 
in appeal. See Judgment of Moss, J.A., at p. 43.

[28lh January, 1904].

Scott, J.—Under the provisions respecting examinations 
for discovery contained in the Ontario Judicature Act, from

* Rule 201. Any party to an action whether plaintiff or defen­
dant. or in the ease of a Irody corporate, any one who is or has been 
one of the officers of such body corporate, may without any special 
order for the purpose be orally examined before the trial touching the 
matters in question in any action by any party adverse in point of 
interest. . . .

‘4 O. L. R. 43: 5 O. L. It. 38. *12 P. R. Ml. <171: 13 P. It. 
3«K>: » C. L. T. 2 : 10 G. L. T. 86. *13 P. R. 413: 10 C. L. T. 
108. « 13 P. It. 380; 10 G. L. T. 08. ■' 10 P. R. 48 ; 3 C. L. T. 503.

Statement.

Argument.

Judirment.



504 TERRITORIES LAW REPORTS. [VOL.

Judgment, which the provisions in our Judicature Ordinance relating 
Scott, J. to such examinations are taken, it was held in Ramsay v.

Midland By. Co.* that a station agent of a railway company 
is an officer thereof, within the meaning of the rule corre­
sponding to our Rule 201, and in Knight v. Grand Trunk Ily. 
Co.,* it was held that a track foreman is not such an officer.

Reference to the Ontario decisions as to what officers of a 
railway company are within the meaning of that rule leads 
me to the conclusion that the chief clerk of a general super­
intendent is not within it.

Counsel for defendant company contended that, as the 
cases to which 1 have referred were decided before the amend­
ment to the Ontario rules, providing that the examinations 
of officers within the rule may be given in evidence against 
the company and as a similar amendment has been made here, 
the term “officer” in that rule should now receive a nar­
rower construction.

The effect of this amendment was referred to by the. 
Judges of the Court of Appeal in Ontario in Morrison v. 
Grand Trunk Ily. Co.,1 but there is nothing in that judg­
ment from which it may be inferred that, even if a different 
construction were placed upon the rule by reason of the 
amendment, a station agent of a railway company would not 
be within it.

The order will go for the examination of the station 
agents at Strathcona and Wetaskiwin before the persons 
and at the places named in the summons. The application 
is refused as to the others.

Reporter:
,7. E. Wallbridgc, Advocate, Edmonton.
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GOODE v. DOWNING.

Muster and Servants Ordinance — Improper dismissal of servant — 
Additional wages for—Jurisdiction of J. P.

A bar-tender employed by an hote1-keei>er at n monthly salary from 
the 1st of December, became temporarily incapacitated through ill­
ness on the 5th of June, and, procuring a substitute, left the hotel, 
returning to work again on the 10th, whereupon he was discharged 
by his employer, being paid $10 for wages up to the time he left. 
He claimed the balance of two months’ wages for improper dis­
missal. and on an information before a J. I*, under the Master and 
Servants Ordinance (<\ O. 1808, c. 60, s. 80),* was awarded five 
days' further wages from the 5th to the 10th, the date of dismissal, 
and an additional month’s wages expressed to he in lieu of notice. 

Held, on appeal from this order, that the hotel-keeper was not en­
titled to discharge the bar-tender, under the circumstances, without 
notice: also that the latter.was entitled to lie paid wages up to the 
time of his dismissal.

Itut held further, that the Justice had no jurisdiction under the 
Ordinance to order payment of the additional month’s wages, 
which could not be said to be wages due, but damages for improper 
dismissal.

[Scott. J„ February 9th, 190.\.

An appeal by the Master front order of a Justice of the 
Peace under the Master and Servants Ordinance. The facts 
sufficiently appear from the judgment.

J. C. F. Bonn, for the appellant.
0. M. Biggar, for the respondent. * w •

[9th February, 190^.]

Scott, J.—This is an appeal from an order made by 
John F. Forbes, a Justice of the Peace, on 25th June, 1903

* 8. Any justice, upon oath of any employee, servant or labourer, 
complaining against his or her master or employer concerning any 
non-payment of wages (not exceeding two months wages, the same 
having been first demanded ), ill-usage or improper dismissal by such 
master or employer, may summons the master or employer to ap­
pear . . . and upon due proof of the cause of complaint the justice 
may discharge the servant or labourer from the service or employ­
ment of the master, and may direct the payment to him or her of any 
wages found to be due (not exceeding two months’ wages ns afore­
said), and the justice shall make such order for the payment of the 
said wages ns to him seems just and reasonable with costs.

VOL. V. T.L.REPTH.—35
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Argument.

Judgment.



••

506 TERRITORIES LAW REPORTS. [VOL.

Judgment. under the provisions of the Ordinance respecting Masters 
scôttTj. and Servants (C. O. 1898, cap. 50), upon the information 

of the respondent, “ that F. E. Goode, of Edmonton, did, on 
or about the 10th day of June. 1903, improperly dismiss 
him, the said John Downing, from the service of him, the 
said F. E. Goode, and did not pay him, the said John Down­
ing. two months’ wages thereupon due him, except the sum 
of ten dollars.” By the order appealed from the appellant 
was adjudged to pay the respondent the sum of $70 forth­
with, and the sum of $2.95 for costs. The minute made by 
the Justice on the hearing being as follows: “The finding 
of the Court is that the plaintiff is entitled to five days 
wages, from the 5th to the 10th June, and to one month’s 
wages in lieu of notice, in all $70, with costs of this action, 
$2.05.”

The appellant, who is a hotel-keeper, employed the re­
spondent as a barkeeper from 1st December, 1902, at $50 
per month, with the proviso that, if the business warranted, 
the wages were to be increased. Wages at the rate of $60 
per month were paid up to 1st June, 1903. Un 5th June the 
respondent became physically incapacitated from performing 
his work. He left the hotel that morning, having first pro­
cured one Clement to act as his substitute. He returned 
to the hotel on the 10th June, whereupon the appellant dis­
charged him. He afterwards sent the respondent a cheque 
lor $10 in payment of his wages up to 5th June. Tin 
incapacity of the respondent was merely of a temporary 
nature.

I hold upon the evidence that the appellant was not 
entitled to discharge the respondent without notice. I also 
hold, following Cuckson v. Stones,1 that the respondent was 
entitled to wages up to the time of his dismissal.

Section 3 of the Ordinance referred to, provides that «a 
Justice may, on the complaint of a servant against his

W iV 134 * Bl* 248 : 28 L* J* ^ B* 25 ; 5 Jur- <N- S ) 357 *• 7
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master, for nonpayment of wages (not exceeding two months’ 
wages), ill usage, or improper dismissal, discharge the ser­
vant from the service of the master and may direct the pay­
ment of any wages found to be due (not exceeding two 
months' wages as aforesaid).

The complaint in this ease contains two distinct charges, 
viz., improper dismissal and nonpayment of wages. Unde 
the first it would lie unnecessary for the Justice to order 
the discharge of the servant as he would already be dis­
charged by the act of the master, hut. under the last mention­
ed charge, such an order would be necessary in order to 
authorize the Justice to order the payment of wages up to 
the time of the hearing of the complaint, for, if the service 
continued, he could order payment only up to the time 
they last became due and payable.

[ am of opinion that, under section 3. a Justice has no 
jurisdiction to order payment of wages for any period after 
the discharge of the servant. No wages can lie earned by 
a servant after his discharge and therefore it cannot be 
found that any wages, for any period after it. are due by 
the master. It is true that, in an action by a servant for 
wrongful dismissal, the damages allowed are based upon 
the amount of wages which he would have earned had he 
not been dismissed, but such damages are not wages and 
cannot be considered as such. The gist of such an action 
is that the master has. by dismissing the servant, prevented 
him earning any wages after the dismissal. (See Smith's 
Master and Servant. 5th ed., pp. 157, el seq.)

Under the Ordinance respecting masters and servants, con­
tained in the Revised Ordinances of 1888 (cap. 3G). a Justice, 
upon a complaint similar to the complaint in this case, was 
authorized to order the master to pay one month’s wages 
in addition to the wages then actually due the servant, but, 
by a subsequent amendment (Ord. No. 2($ of 1895) that 
power was taken away. The fact that the Legislature it

Judgment.
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Judgment, one time conferred that power and afterwards withdrew it 
Scott, J. affords a strong indication of intention that it should no 

longer he exercised.
For the reasons I have stated 1 order that the ordev 

appealed against he amended by reducing the sum of $70 
mentioned therein to the sum of $10.

As to the costs of the appeal, the respondent, on the one 
hand, has succeeded in upholding the order as to a portion 
of the amount awarded to him by the Justice, while, on the 
other hand, the appellant has obtained a substantial reduc­
tion in the amount so awarded. I think that, under these 
circumstances, it will be reasonable to direct (hat there shall 
be no cost* to cither party and I therefore so direct.

Reporter:

J. E. Wallhridge. Advocate. Edmonton.

SMITH v. MacFARLANE (So. 2.)

Landlord and tenant—Notice to Quit—Waiver.

A lease at a yearly rent payable in even portions, in advance, on 
the first day of each and every month, contained a provision en­
titling the landlord to give the tenant three months’ notice to quit 
in case the landlord received an offer to purchase which he was 
willing to accept. On the 22nd August the landlord gave the ten- 
amt notice to quit three months’ thereafter. On the 2nd of Novem­
ber the applicant, tin» original landlord’s successor in title, accepted 
the rent due in advance the previous day. for the whole of the 
month of November, though the time limited by the notice to quit 
would expire on the 22nd November.

Held, that the notice to quit was waived.
Held, also, that the acceptance on Decern lier 3rd of a cheque for that 

month's rent, although it was not presented for payment, would also 
be a waiver.

A notice to quit in pursuance of such a special provision may be 
given for any broken period of the term, and need not expire at the 
end of a month of the tenancy.

[Scott, J„ February 9th, 1904.
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Application by originating summons by a landlord for 
possession of premises occupied bv tenant. The applicant 
was the purchaser of the premises from the original lessor. 
The facts sufficiently appear from the judgment.

IV. S. Deacon, for the tenant.
The notice has been waived by the acceptance, since the 

service, of rent for the whole of November and for December. 
See Goodwright v. Cordwent,l and Croft v. Lumley.2

0. 31. Biggar, for the landlord.—Cheque for November 
rent is dated November 2nd, and was paid on November 4th, 
when there was no overholding. The receipt of rent before 
notice had expired is not a waiver. There must have been some 
act which cannot be reconciled with the intention to take ad­
vantage of the notice. The intention to waive must be un­
equivocal. See Manning v. Deem'.2 The tenant was bound 
to pay the thirty dollars on November 1st in any event, as 
there is no provision here for apportionment as in England : 
Bridges v. Potts' December rent was not received, as the 
cheque was not presented for payment and the landlord is 
ready to return it.

[February 9th, 1904.]

Scott, J.—This is an application by the landlord for an 
order that the tenant do quit and deliver up possession of 
certain premises in the Town of Edmonton, occupied by him 
as tenant.

The tenant went into possession of certain other premises 
under a lease thereof, from Bishopric and Grierson, for one 
year, from 1st June, 1903, at a rental of $380 per annum, pay­
able in even portions of $30 in advance on the first day of 
each month. This lease was subject to the following pro­
viso, contained therein, viz., “ And it is hereby agreed be­

lt T. It. 211): S R. R. un. -6 E. & B. «67: 6 H. L. Cas. 072: 
27 1- J. Q. B. 321. *35 U. C. R. 2D4. • 33 L. J. C. P. 338: 17 C 
R. N. S. 314.

Statement.

Argument.

•I tulgmeiit.
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Judgment. 

Scott, J.

[vol.

tween the lessors nncl the lessee tliat in case the lessors re­
ceive an offer to purchase the said lands hereby demised at 
any time during the term hereby granted, which the lessors 
are willing to accept, the said lessors shall have the right 
and privilege to determine the lease upon giving to the lessee 
three months’ previous notice in writing of their intention in 
that behalf.**

By a subsequent agreement between him and Bishopric 
and Grierson, the tenant in or about the month of July last 
entered into possession of the premises now in question, as 
tenant thereof, upon the same terms as those contained in 
the lease referred to.

On 22ud of August last Bishopric and Grierson gave the 
tenant notice that they had received an offer to purchase the 
premises in question, which offer they were willing to accept, 
and that in accordance with the proviso referred to they 
required him to deliver up possession of the premises to 
them at the expiration of three months from the delivery of 
the notice.

It was contended on behalf of the tenant that the notice 
was ineffective to determine the tenancy because it sought to 
determine it at a time other than at the end of some month 
of the term. In Bridge* v. Potts* it appears to have been 
held, that in a special provision for the determination of a 
tenancy by notice, such notice may, unless otherwise speci­
fied, l)e given for any broken period of the year. The 
objection therefore cannot be sustained.

It appears from the affidavit filed that on 2nd Novem­
ber last the tenant paid the landlord $30. being the pay­
ment due the previous day, under the lease, for the rent up 
to 1st December last, being eight days beyond the time 
the tenancy would expire under the notice to quit. It also 
appears that about 3rd December last the tenant gave the 
landlord a cheque for $30 in payment for that month. 
This cheque the latter received and still retains, though he
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has not yet presented it for payment. He states that when 
he received it he understood from the tenant that he expect­
ed to find a house within a short time, into which he could 
move, and it was not cashed because, before he (the landlord; 
had occasion to use it, it appeared that the tenant was not 
going to move.

In Foa’s Landlord and Tenant, at page 572, it is stated 
that, if the tenant pay money as rent accrued after the ex­
piration of the notice to quit and the landlord accept as 
such, it is conclusive evidence of the waiver of the notice.

In my opinion the landlord by accepting the rent up to 
the end of November, intended that the tenant should be 
permitted to occupy the premises up to that time, and his 
acceptance was therefore a waiver of the notice.

1 am also of opinion that, even if the acceptance of the 
November rent was not a waiver, the acceptance of the cheque 
for the rent for December under the circumstances stated 

by him was in itself such a waiver.
I therefore dismiss the application with costs.

Reporter:

J. E. Wallbridge, Advocate, Edmonton.

•Judgment.
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HENRY V. MAGE AU.

Practice—Small (lilt procedure — Conversion — Tort waived—Goods 
sold—Debt—Rule G02.

A claim for the value of goods converted by the defendant, the plain- 
fill expressly waiving the tort and suing as for goods sold and deli­
vered. may be sued under the small debt procedure.

The plaintiff in his statement of claim under the small debt proce­
dure. alleged that the defendant had wrongfully taken possession 
of a horse and converted it to his own use, and expressly waived 
the tort and sued for goods sold and delivered, claiming $75. the 
value of the horse. An application to set aside the writ and ser­
vice upon the ground that the claim was not for one debt within 
the meaning of Rule 60-,* which brings “ all claims and demands 
for debt whether payable in money or otherwise where the amount 
claimed does not exceed $100," within the small debt procedure, 
was refused.

The word “ debt ” is not restricted to " a sum certain or capable of 
being reduced to a certainty by calculation," but includes claim for 
value of goods sold where no price is mentioned.

[Scott. J., April 27th, 1901

Application by the defendant to set aside the writ of 
summons and statement of claim and the service thereof on 
the ground that the claim was not one for debt, and there­
fore did not come within the rales respecting small debt 
procedure under which the action was brought.

The plaintiff in his statement of claim alleged that the 
defendant wrongfully took possession of a horse, the property 
of the plaintiff, and converted the same to his own use. 
Plaintiff stated therein that he waived the tort and sued the 
defendant as for goods sold and delivered, claiming $75, the 
value of the animal.

C. F. Newell, for plaintiff.
Wilfrid Gariepy, for defendant.

Scott, J.—It appears to be well settled that in certain 
cases where a defendant has wrongfully obtained possession

•reel. In nil claims and demanda for debt, whether payable in 
money or otherwise, where the amount or balance claimed does not 
exceed *100. the procedure shall, unless otherwise ordered or allowed 
by a Judge. Is- as follows: (J. O. 18118, C. O. 1898, e. 21).
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of plaintiffs goods, the latter may waive the tort and sac as 
for goods sold and delivered. It does not appear by the state­
ment of claim or otherwise upon this application that the 
circumstances of this case arc such as to entitle the plaintiff 
to take that course, nor does the contrary appear, and there­
fore 1 am not in a position to decide the question. It will 
probably have to be considered at a later stage of the action.

It was contended on behalf of the defendant, that even 
if the plaintiff were entitled to waive the tort and sue upon 
contract, lie cannot sue under the small debt procedure as 
the action is not one of debt, the value of the animal being 
unascertained.

Rule (i02 provides that that procedure shall apply to “all 
claims and demands for debt whether payable in money or 
otherwise where the amount claimed does not exceed $100.” 
It is apparent from these words that the word “debt” is not 
intended to be restricted to the meaning formerly applied to 
it, viz.: “a sum certain or capable of being reduced to a 
certainty by calculation.” (Sec Encv. Laws of Eng., vol. 4, 
p. 153.)

The words “ payable in money or otherwise ” show that it 
is intended to have a much wider application. This is shown 
also by Rule (110, and it there appears that merchants’ 
accounts, the price of goods sold and delivered and claims for 
work and services, arc included in the term.

In my opinion it is not necessary in order to entitle a 
person to sue under this procedure for the price of goods sold, 
that the price must have been agreed upon between the par­
ties or definitely ascertained in some manner. If the price 
has not been fixed the buyer is bound to pay a reasonable 
price. In merchants* accounts there will usually Ik; found 
articles charged for. the price of which has never been settled 
or ascertained by the parties. The merchant is en to 
recover for their reasonable price. It would be unreason­
able to hold that, by reason of the price not having liecn ascer­
tained he could not sue for it under the small debt procedure.

VOL. V. T. L HHI'TH. — 8()

JlldglliHllt.

94
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.Imlgiiivnt. Co mi so I for the defendant cited my judgment in Mc- 
Xvillif v. Heat lie 1 in support of his contention that plaintiff 
could not sue under small debt procedure. That case is in 
my view clearly dieting from the present. It was
an notion by a servant against his master for improper dis­
missal. The plaintiff claimed one month's wages in lieu of 
notice. I held that although one month's wages might he 
the proper measure of damages for the wrongful dismissal, 
the claim was nevertheless one for unliquidated damages, and 
therefore was not within the rules respecting small debt 
procedure.

The application will be dismissed with costs to the plain­
tiff in any event on final taxation.

l’l l'OUTKH :

,!. E. Wallhridgc, Advocate, Edmonton.

1 4 Terr. t.. It. 300.
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Administrator - Responsibility in 
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Claims I Iccla ration Proving Claims.)

A .1 udge sitting on the Probate side 
of the Court passing nccounis is not 
bound by the rule of procedure re- 
Mjiiring claimants ijgainst the estate to 
give corroborative proof of their 
claims. This rule of procedure is ap­
plicable only when the claim comes to 
la* contested in Court. Semble, a Judge 
sitting without a jury is not bound any 
more than is a jury to apply it under 
all circumstances. Dictum of Jesse, 

in lie Finch, Finch v. Finch, or 
Wynn-Finch, 23 ( h. D. 1Î07: 48 L. T. 
129; 31 \V. It. 520. contra disapproved. 
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«•are and judgment in considering them, 
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will on passing his accounts lie allowed i 
such as he has thought lit to pay. Re­
marks on the usual form of statutory 
declaration proving claims. Re Itlanl 
Instate ( Wet more, J.. 1!H»1 ». p. 230.

Administration \pplicution for \ 
Letters of Administration lig Stranger— 
Public Administrator. | — In the absence 
of an application by a party entitled by 
reason of relationship to the deceased, 
it is necessary, in order to justify the 
grant of letters of administration to a 
creditor or a person without interest, j 
to shew by special circumstances that j 
such grant is in the interests of the 
estate, otherwise the grant should lie ; 
made lo the public administrator for i 
I lie dist ricet. Re Morton. ( Wet more, 
.1.. 19001, p. 409.

AFFIDAVIT.
See Costs—Practice.

ALIEN.

See Exemptions in per Execution.

AMENDMENT OF PLEADINGS.

See Hills, Notes and Cheques — 
Rank Act Where Statute ok 
Limitations Intervenes: See 
Railways.

APPEAL.

Practice Motion to Court en bane, 
Sufficiency of Xoticc of — Tax Sale - 
Land Titles Act, sees. 95 and 97—Time, 
for Registration of Tax Sale Transfer, 
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Judicature Ordinance. O. 1898. c. 21, 
providing for two clear days’ notice of 
motion, excepting special leave, applies 
to motions to the Court en banc. An 
order stopping the registration of a tax 
sale transfer and Judge’s order <on- 
lirmjng the sale, as provided for by 
s. 97 of The Land Titles Act, also acts 
as an order extending the time for re­
gistration of the transfer, as provided 
for by s. 95 of the Act. An appellant 
is excused for not having proceeded 
with the appeal by the fact that the 
original documents from which the ap­
peal book is to be prepared have re­
mained in the respondent's possession, 
lie having neglected to file them in a 
Land Titles Office, as directed by the 
order appealed from. Re Iton nett à Tax 
Sale. fCt. 1902), p. 270.
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ARBITRATION AND AWARD.

Arbitration Ordinance -Remis­
sion for Reconsideration Refused—Vo 
Authority to Appoint Xcir Arbitrator.]
- -Section 11 of " The Arbitration Or­
dinance ’’ provides that “In all cates 
of reference to arbitration the Court or 
a .1 ndge may from time to time remit 
the matters referred or any of them to 
tiie reconsideration of the arbitrators 
or umpire.*’ Remission was refused 
because after the submission was en­
tered into one of the arbitrators com­
menced an action against the party 
who had nominated him to recover an 
amount agreed to he paid for procuring 
settlement of the matters in dispute. 
Wheto the instrument of submission , 
names the arbitrators the Court or 
Judge has no power to appoint a new 
arbitrator in lieu of one who has ls>- 
(Hiine incompetent. Re t'rairfoid and 
Allen. I Scott. .1., V.NKti. p. RRK.

ASSESSMENT AND TAXATION.

Separate Schools Isscssment and 
Taxation Y.-U. .let. s. 14. and 
Selbool Ordinance.] A ratepayer to a 
Separate School District is not liable 
to taxation to meet debenture indebted­
ness of the Public School District in­
curred prior to the establishment of the 
Separate School District. McCarthy v. 
The Municipality of the Toirn of Re­
pina. (Ct. 1001), p. 71.

Taxation by School District
Unpatented Land Set I part for C. 

/*./?. Land tirant, but not Sold or Oc­
cupied by Company—14 Vie. c. 1. Se'ie 
dale — F.xemption from Taxation.] 
Grown lands which have been set apart 
for the land grant of the C. P. It. Co., 
and earned by that company as part of 
its land grant under the Schedule to 44 
Vic. (18811, c. 1. “An Ad respecting 
the Canadian Pacific Railway.” hut 
which have never been sold or occupied , 
by the company, are exempt from taxa­
tion by school districts in the Territor­
ies by virtue of s. Ill of the Schedule. 
Per Richardson. .1. On the ground 
lhat a school district is a “ municipal 
cot porn t ion.” Per Wet more, J.—On 1 
the ground that the Territorial Legis­
lative Assembly and consequently a ! 
territorial school district—acts merely ! 
In authority delegated by the Dominion 
Parliament, and. therefor», that taxa­
tion by a territorial school district »s 
taxation “ by the Dominion.” Per Mc­

Guire, J.—On the ground that the Ter­
ritorial School Ordinance exempts from 
taxation lands held by lier Majesty, 
and does not authorize the taxation of 
any interest therein, and that as to the 
lands in question the company is at 
best in the position of purchasers who 
had paid their purchase money, but had 
not yet actually icceived a conveyance, 
and. until conveyed, the lands are held 
by Her Majesty. Semble, per Wet- 
more. J.—Territorial school districts 
are not “ municipal corporations.” 
Semble, per McGuire, .1.—Taxation by 
a school district is not taxation “by 
the Dominion.” which latter means tax­
ation direct by the Dominion. A school 
district is not a “ municipal corpora­
tion." The effect of the Act was not 
to make ipso facto a grunt to the com­
pany. nor to operate as a grant to the 
company as each 2it miles of railway 
was completed, hut to entitle the com­
pany as each 120 miles was completed 
to ask for and ree'eive a grant of the 
land subsidy applicable thereto. Con­
struction of statutes discussed. The 
Trustees of Italyonie Protestant Public. 
School District v. 'The Canadian Pacific 
Rail nap Co. (Ct. 1001 l, p. 1221.

Asseesment and Taxation Local 
Improvement District—Error in Form­
ation — Assessment of Coi parution by 
other than Corporate Vame - - Assess­
ment for Whole or Portion of Year— 
F.xecptional 'Tax Hudson's Hay Co.- 
Construction of Statutes. ] The con­
st nut ion of statutes generally and of 
the Ordinances ielating to local im­
provements in particular discussed. 
The construction of taxing statutes dis­
cussed. The effect of non-fulfilment 
of statutory conditions subsequent dis- 
cuxHcd : Held, per Curiam, affirming 
the judgment of Richardson, J.—1. That 
the designation of a local inmrovemem 
district by an incorrect number, while 
its name was otherwise correctly stated 
in the notice in the Gazette constituting 
the district, did not invalidate the no­
tice. 2. That the assessment of the de­
fendants was not invalid by reason of 
their being assessed under the name of 
" The Hudson’s Ray Company” — a 
name by which they were commonly 
designated by themselves and the pub­
lic. ”. That, though the district in 
question was not constituted until July. 
1H1MI. and the appellants not assessed 
till August. 1 Sit'd, they were liable for 
the whole amount for which they were 
assessed, the rate of assessment being 
a fixed rate per acre, irrespective of 
time, and tie* assessor being expressly
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authorized to assess ut any time dur- I 
jug the year. 4. That the assessment 
of the defendants under the Ordinances 
in question is not an exceptional tax 
upon them within the meaning of the 
Imperial Order in Council of June 2.'ird, j 
INTO, inasmuch as it was equal and 
uniform throughout the district. Henry I 
McGowan, Overseer of the Weyburn ! 
I.ocal Improvement IHstriet, .Vo. 518, v. j 
The Governor and Company of Advcn- | 
hirers of England Trailing into Hud­
son's Hay. i Richardson. J.. 1000, Ot. 
11KI1 i, p. 147.

Local Improvement Ordinance,
C. O. c. 73 -Assessment Lands held 
Hir.hr Li one but not Lnelosed \ssess- 
tnent of Oeeupant Personal Liability 
of Person Assessed.] Where lands ale 
held under lease from the Crown, and. 
though they an not enclosed or fenced, 
the lessee uses them as pastille for his 
sheep, the lessee is an “ occupant ” of 
the lands within the meaning of The 
Local Improvement Ordinance, (,\ O. 
IK! 18. e. 70, s. 1,*i. Notwithstanding the 
wording of s. Ill, s.-s. 2. and of s. 17 of 
the said Ordinance, the effect of tin- 
provisions of ss. là, 20 and 2.” is to 
create a personal liability to pay for 
which the occupant may he sued. )Yal­
ler Crossbill, Overseer Local Improve­
ment IHstriet Vo. 007, v. The Sarnia 
Hunching Company. ( Scott, J., 1001 I, 
p. 181.

Appeal from Assessment—Gen
<ral Plan Onus of Proof Land and 
Huildings.] - Under ordinary circum­
stances, it is incumbent upon an appel­
lant who complains that he is assessed 
too high to shew that the property is 
not worth the amount for which lie is 
assessed, hut where, although this is 
not shewn, it appears that under tin- 
general scheme of assessment, lands of 
a particular description are assessed 
generally at a certain fixed sum per 
acre, and that the appellants' lands of 
that description, which are of no great­
er value either by reason of their situa­
tion or otherwise, are assessed at a 
larger amount, the assessment should 
he ieduced to accord with the general 
scheme of assessment. A school district 
assessor assessed certain of the appel­
lants’ lands at $800, and the dwelling 
houses thereon at $2.000 :—Held, that 
the assessment should stand, although 
the more correct course would have 
been to assess the whole as “ land ’’ 
and place a single value upon both soil 
and huildings as “ land.” In re Can­
adian Pacifie Ifailiray t'o. and the Mac­

Leod1 Public School IHstriet. (Scott, 
.1.. 1001), p. 187.

Municipal Assessment -Heal Es­
tait and Huildings Thereon—Occupa­
tion of one storey by the Crown.]—The 
fact that a portion of a building as­
sessed for taxes under the Municipal 
Ordinance, is occupied by the Crown 
under lease, and is therefore exempt 
under s. 121, s.-s. 1 of that Ordinance, 
does not prevent the remaining portion 
being assessed for a proportionate part 
of the value of the whole. The Mac­
Leod Improvement Co. v. '/"»;>» of Mac­
Leod. I Scott, .1., 1UU1 ), p. 100.

Assessment and Taxation Can­
adian Pacific Hailu ay - - Exemption 
from Taxation—Crou's Nest Pass Itail- 
way H ran eh Lines — Municipal Ordin­
ance *' .Superstructure ” — Value of 
Hound-houses, Freight Sheds, and other 
Huildings.] Clause 1(1 (relating to ex 
emption from taxation) of the agree­
ment between the Canadian Pacific 
Railway Company and the (lovernment 
of Canada, as embodied in the Act, 44 
Vie. (18811, v. 1, is not applicable to 
tin* Crow’s Nest Pass Railway, but is 
applicable only to the main line of the 
Canadian Pacific Railway Company, 
and to such branches thereof as the 
company was authorized by clause 14 
of the agreement to construct from 
points on the main line, and does not 
extend to other distinct lines of rail­
way which the company may have been 
subsequently authorized to construct. 
Under the Ordinance respecting the 
Assessment of Railways, C. O. 1808, 
c. 71, s. .‘1, the round-homes, stations 
or office buildings, section houses, em­
ployees’ dwellings, freight sheds, and 
other huildings of like nature belonging 
to a railway company and situated upon 
it, are not included in the term “ super­
structure,” hut may be assessed separ­
ately as personal property under the 
Municipal Ordinance. Such huildings 
should not lie valued as part of the 
railway as a going concern, and as hav­
ing a special value as such hut merely 
at what they are worth separate and 
distinct from other portions of the rail­
way. When only two and a half stalls 
of a round-house we.-e situated within 
the municipality, and the round-house 
was shewn to lie worth $1)00 a stall, 
the assessment was fixed ut $2,250. In 
re Canadian Pacific Hail ira y t'o. and 
Town of MacLeod. ( Scott, J., 1001),
p. 102.

Municipal Assessment Income 
Tax- Hasis of Assessment — Previous
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ASSIGNMENT FOR CREDI­
TORS

Year* lin*niic.\ Allhough a person 
assessed for income tax under tin 
Municipal Ordinance was not during 
the previous year a resident of tin 
municipality, ilie previous year's 
come, wherever earned, may he taken 
as a basis for detei mining the amount 
for which lie should he assessed. Ill 
nine to the extent of $IMNI exempt 

Jjinnontaigne and Hcckcr v. Tmt'H of 
MacLeod. I Scott. V.HIl i. p, IP!I

EXEMPTIONS I N PEU hXKt I TIUX

Assessment and Taxation lyi
linil against Whole \ su ssmcnt \ otiee 
of. | -The provisions of the Municipal 
Ordinance respecting appeals against 
the assessment of third parties do not 
authorize a ratepayer to appeal gener­
ally against the assessment of every 
person on the assessment roll without 
designating the names of all the rate­
payers in a written request to the sec­
retary treasurer to notify them of the 
appeal. If,- P. Ihiminci, v. Tin Town 
of T.iliiionUm. I Scott, .1.. IPtKl I, p. 4ÔP.

Assessment end Taxation
Municipal Ordinance—Count i art ion 
Appeal—Oiiii* of /*roo,.1 The onus is 
on the appellant to shew that vacant 
land in towns comes within the excep­
tions mentioned in s.-s. 1 of s. 127 of 
the Municipal Ordinance O'. O. IMPS, 
e. 7<ti. otherwise it is properly assessed 
under s.-s. 2. Where vacant land is 
shewn to I»» '* hona tide enclosed.” a< 
mentioned in s.-s. 1. and used in con­
nection with a residence as a garden. 
“ position and local advantage " are to 
lie considered in addition to an annual 
rental in fixing the value for assess­
ment purposes, and persons making u e 
of valuable lands for the purposes of a 
garden, park, etc., should lie assessed 
for it in the same ptoportion of value 
as Other lands in the vicinity. I{r Isa­
bella Ihiminek anil tin To ten of Ed 
mouton. ( Scott. .1., 11MKI i. p. 4U2.

Assessment and Taxation -Ap- 
prill (hills of Proof. 1—In assessment 
appeals, the onus is upon the appel­
lants wlm claim their property is as­
sessed too high to prove it affirmatively. 
Re McDoupali and the Toirn of Ed­
monton. lie Carruthcra and the Toirn 
of Edmonton. (Scott. J.. 1P02II, p. 
40Ti.

See Appeal—Land Titles Act—Tax 
Sales- Criminal Law.

Bank Act llill of Lading—P to­
per t y in Hoods Cassini/ of Property - 
Sales of Hood* (hiliniinee Eorin of 
Art ion I cl ion for Prier ( 'on version
- Measure of Ihininycs Merchantable 
Hoods Implied Warranty—Netting up 
Hi'm li of Warranty in Uiininution or 
Extinction of Price Practice—Plead­
ing—Payment into Court -Judgment 
on Plea of Payment into Court—Costs 

Appeal as to Costs I mi miment of
Pleadings- Moulding Pleadings to .4 c- 
i ord with Evidence. \ The judgment of 
Rouleau, .1. 14 Terr. L. T. 4PSi varied 
by striking out the order to amend tne 
plaintiffs* statement of claim as un­
necessary. and directing that judgment 
he entered for the defendant, and that 
the amount paid into t'ourt by the de­
fendant he paid out to the plaintiffs; 
the plaintiffs to have the costs of the 
action up to the time of the second 
payment into Court ; the defendants to 
have the general costs of the action 
after that date, and the plaintiffs to 
have tile costs of the issues upon which 
they succeeded. The trial Judge hav­
ing reserved judgment came to the con­
clusion that the plaintiffs were entitled 
to the moneys paid into Court by the 
defendant, lie held, however, that they 
were not so entitled under the form of 
the statement of claim (4 Terr. L. It. 
p. -IPSI, hut only under a claim fop 
conversion, and accordingly in his rea­
sons for judgment the formal order 
had not been taken out liefore the ap­
peal - lie stated flint under the author­
ity of Rule ISP of the Judicature Or­
dinance, O. O. ISPS. c. 21. he " amend­
ed the statement of claim so as to de­
termine the real question at issue ac­
cording to the evidence adduced." and 
thereupon directed judgment to be en­
tered for the plaintiffs for the amount 
paid into Court, without costs : Held 
(It. (McGuire, (doubting), that 
no amendment was necessary ; that if, 
ns in this case the facts alleged she.ved 
a wrongful conversion Mint was suffi­
cient, although the specific words were 
not used, and that so far ns the relief 
claimed was concerned the Court was
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entitled under Knglish (I, 2*>. rule <5 (in­
troduced li,v .1. O. IS!IN. s. 1*1», mid .1. 
(I. IS!IS, s. S. s.-s. 5, to give, ulid ought 
to give, any appropriate relief to which 
the plaintiffs were entitled, though it 
whs not specifically claimed. <-> That 
where money is paid into Court ( though 
with a denial of liability i it is to be 
taken to lie pl-nded a- an alternative | 
defence going to the whole cause of ac­
tion. and if tie- plaintiff fails to shew 
himself entitled to a greater sum the 
defendant is entitled • > judgment on 
this defence, and that lie- pto|ier judg­
ment as to costs is : The plaintiff to 
have the costs of the action tip to the 
time of payment into Court : the de­
fendant to have the general costs of 
the action from that time and the plain­
tiff to have the coats of the issues found | 
in his favour. Wagstaff v. Bentley 
i HMii i, 71 L. .1. K. B. 55: 111102». 1 
K. B. 124 (taken as interpreting 
Wheeler v. The I'nited Telephone Co.
( 1NS4 I. 1.1 <1. 11. I». .7.17: 71 li. .1. <j. 
B. 400; 71 L. T. 74!» . .'{.'I W. It. 200: 
Gnntnrd v. Carr ( 1 NK*ti. 1,*$ < j. 11. I». 
.V.iNn. : 71 L. .1. i/. It. 4R7n : lilt W. It. 
2!»5n : and Wood v. I<eethani (1M!l2i, 
til L. .1. *.,». It. 215 I. followed and 
applied. ft) That although by Rule 
7Ml of the .1. <1. C. 11. IN!IN. c. 21, no 
appeal lies without leave from any 
judgment or order as to costs only 
which by law are left to the discretion 
of the Court or Judge making the judg 
ment or order: and although the Court 
will not as a rule iuteifere with such 
discretion unless it has been exercised 
on a wrongful principle, nevertheless 
when the judgment or order dealing 
with the question of costs is appealed 
from on other grounds, the Court has 
power under Rule 717 to make any 
order which ought to have been made 
by the Court or Judge, ami this rule 
authorizes the Court in banc to deal 
with the question of the costs below in 
any way which may appear necessary 
or expedient by reason of its varying 
or reversing the judgment or order ap­
pealed from. 141 That there were, 
therefore, two grounds on which to 
vary tin* trial Judge's direction as to 
costs : ( 1 ) That the trial Judge acted 
on a wrong principle, and 12» That 
bis direction amending the plaintiff’s 
statement of claim was unnecessary 
and improper. The trial Judge's direc­
tion as to costs was therefore varied.
Per McGuire, C.J. (It Against the 
contention of the plaintiffs that the 
measure of damages was the face value 
of the bill of exchange inasmuch as the 
defendant's conduct prevented them

from returning the bill of lading to the 
consignors and demanding hack the 
amount advanced upon its security; 
that the measure of damages was the 
value—but only the actual value hav­
ing regard to their condition and quali­
ty of the goods to the plaintiffs, not 
necessarily what the defendant could 
or did sell them for. The plaintiffs’ 
contention was unsound, inasmuch as 
upon the dishonour of the draft they 
were entitled to look to the drawers at 
oms» and were not obliged to give credit 
for the amount of the collateral secur­
ity until they had actually realized 
tin icon, Molsons Bank v. Cooper 
t IN! Ml ». 2*1 S. ('. R. *111. The bill 
of lading was of no value except 
to give the plaintiffs the property, and 
the right to the possession of the goods. 
The damages in an action by either the 
bank or the consignors against either 
the defendant or a stranger would have 
been the same, viz. : the value of the 
goods, because now by virtue of s. 51 
of the Sales of Goods Ordinance any 
breach of warranty here the defective 
quality of the goods—can be set up in 
diminution or extinction of the price 
sued for. ( 21 The difference in lan­
guage between the Imperial Bills of 
I aiding Act ( IK-111 Vic. e. Ill, s. 1 », 
and (lie Bank Act (delining the posi­
tion of an indorsee of « bill of lading!, 
considered, (.'ll Money paid into fouit 
at the opening of the trial without ob­
jection. and without any terms being 
imposed, must he taken to have been 
paid in under the rules in that behalf, 
Goulard v. Carr, supra. Per Wet- 
more. J. i Richardson and Scott, ,1.1.. 
concurring I. (Il I hid the consignors 
as in Sheppard v. Harrison ( 1N711, L. 
R. 5 II. L. 11*1: 4*» !.. J. <j. 11. 14S; 
24 h. T. N57 : 20 W. R. 1 : 1 Asp. M. 
C. 11*1, sent the bill of exchange with 
the b' 11 of lading attached, directly to 
the defendant, they might have sued 
for tin* price on the basis of the de­
fendant's acceptance of the goods or 
for damages on the basis of a con­
version. In the former case the de­
fendant could have set up the de­
fective quality of the goods in diminu­
tion of the price. In the latter case the 
measure of damages would have been 
the value of the goods to the consignors, 
which would probably be the same as 
in the former case. The bank as the 
holders of the bill of lading were in no 
better jmisition than the consignors. 
(2l Semble, the right and title vested 
in the plaintiffs under s. 7.‘l of the 
Bank Act by virtue of the hill of lad­
ing was only the right and title to the



520 BANKRUPTCY A NI» IXStH.VKNCV—« 'ASKS CO.NSI|)KltKl>. VMI.

goods, and not contract iial rights 
which the consignor had against the 
purchaser. Circumstances raising an 
implied warranty that goods are mer­
chantable considered, lui per ml Hunk 
v. Hull. (Cl. MUSS), p. «13.

BANKRUPTCY AND INSOL­
VENCY.

&te I.iQlob License».

BILL OF LADING.

See Bank Act.

BILLS. NOTES AND CHEQUES.

Bill of Exchange Acceptance— 
Stated Account Open Account M in­
take—Hlcudimj Amendment. I Ac­
ceptance of a hill of exchange is evi­
dence of an account stall'd to the 
amount of the lull, in order to open 
a settled account it is necessary to 
particularize siiecilic errors in the 
account. In an action by the drawer 
of hills of exchange against the accept­
or, the defendant pleaded generally that 
he accepted the hills under a mistake 
as to the state of the account. This 
defence was struck out, with leave to 
the defendant to amend on terms of til­
ing an affidavit verifying the facts to 
be set mil in the proposed amended de­
fence. The proposed amended defence 
alleged that when the defendant accept­
ed the bills lie did so under the mis­
taken idea that lie was indebted to the 
plaintiff in the amount whereof ; that 
such mistaken belief was occasioned by 
the plaint iff having represented to him, 
by statements of account in writing 
and by drawing the hills, that he justly 
owed the plaintiff that amount, where­
as, in fact, he was not indebted to him 
in any amount : that the defendant had 
dealt extensively with plaintiff for over 
six years : that in course of such deal­
ings* pin ini iff had. without defendant’s 
knowledge or consent, made many ex­
orbitant and illegal charges, and that: 
if accounts were taken it would he 
found that the defendant was not indebt­
ed lo the plaintiff in any amount. This 
proposed defence and a counterclaim 
based on the same allegations, for an , 
account, were held had ; and were not I

allowed to be Hhil, and there being 
therefore no defence on tile, judgment 
was given for the plaintiff, ('lark v. 
Hamilton ( No. 2). ( Richardson, .1.,
1IHII i, p. 178.

Sec LiqcoR License».

BY-LAW.

Sec Mi xiciVAL Law.

CANADIAN PACIFIC RY. CO.

C. P. R. Co. Service upon—Judi­
cature Ordinance, n. 14 (3) and I to­
rn in ion Statute» of 1881. c. 1, Schedule 
.1. ». 9.|—44 Vic. (18811 c. 1, entitled 
“ An Act respecting the Canadian Pa­
cific Railway Company.” Schedule A. 
s. till, providing for a place of service 
in eucli province or Territory, is special 
legislation, and is mandatory and not 
merely lier missive, and, therefore, quoad 
the C. F. R. Co., overrides the general 
provisions as to service of s. 14 (31 of 
the Judicature Ordinance. Lamont v. 
The Canadian Pacific Itailicajj Co. 
(McGuire, J„ 1000, <’t. 11101), p. 00.

Sec Assessment and Taxation.

CASES SPECIALLY CON­
SIDERED.

Attwood v. .Moringer. (1003) Sty. 378, 
considered: Powell v. Ililtgen. 10. 

Cornwall v. New Missouri. 23 IJ. V. 
L. R. 0. considered : Pease v. 
Town of Mnosomin, 207.

I terry v. Peek, 14 App. Cas. 337 ; 38 
L. .1. <1i. 804 ; 01 L. T. 203: 38 
XV. R. 488, applied ; Plisson V. 
Skinner, 301.

Kicks v. Vales. 30 L. .1. Cb. 809; 18 
<’. I». 70; 44 L. T. 000, followed; 
In re Keniuuicz, 84.

Re Finch. Finch v. Finch or Wynne- 
Fincli. 23 C. I». 207 ; 48 L. T. 
129: 31 W. It. 320, dictum of 
Trssell. M. It., disapproved : Re 
Blank Estate, 230.
John v. MacKinder, 1) C. B. N. 8. 
303: 30 L. ,1. C P. 237 ; 7 Jur. 
X. S. 283 ; 4 L. T. 149; 9 NV. It. 
477, considered : Powell v. Hilt-
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4 imita ni v. Carr. ( 1883) 11» Q. 1$. 1>. 
7)11811 ; 53 L. .1. Q. It. 407n ; .‘lit W. 
It. 205n ; followed and applied; 
Imperial Hank v. Hull.

Jones x. <ixvynii, (1713» 10 Mod. It. 
148; (lilh. lx. It. IK"), considered; 
Howell x. Ilillgen. III.

Kelly v. Ottawa It. Co.. :i O. A. It. 
010. considered : Findlay v. C. 
H. It.. 14.1.

Kelly v. Itaiton, ‘28 (). It. 008, refer­
red to; Heaae v. Town of Mooso- 
min, ‘207.

King x. Carter. 5 Can. Crim. Cas. 401, 
discussed: King v. Ames. 402. 

King v. Keeping. ."14 X. S. It. 44*2; 4 
Can. Crim. Cas. 401, discussed ; 
King v. Ames, 40*2.

Manitoba Electric & das Co. v. derrie, 
( 1887 i 4 Man. It. 210. considered; 
Conn v. Fitzgerald. 040.

Molsons Itank v. Cooper. (ISlNIi 20 
S. C. It. Oil, followed: Imperial 
Hank v. Hall. 318.

MacDonald v. Corrige I. (1803» 0 Man. 
It. 284, considered ; Conn v. Fitz­
gerald. 340.

McSorley v. Mayor of St. John, 0 S. 
C. It. 531, consulercd ; lVase v. 
Town of Moosomin, 207.

M< Willie v. X. S. It. Co., 17 S. C. 
It. ...o, considered: Findlay v. 
C. H. It., 143.

Oliver v. Hunting. 44 f. D. 207); 7)0 
L. .1. Ch. 27)7): 02 L. T. 108; 38 
W. It. 018, referred to: < alder v.
1 Inllett.

Ontario Hank v. McMicken, 7 Man. 
It. 203: 11 C. L. T. 18. followed; 
In re Demaiirez, 7. 84.

Quartz Hill Mining Co. v. Eyre, 52
L. J. Q. It. 488; 11 Q. H. 1). 074; 
40 L. T. 240: 31 W. It. 008, con­
sidered; Howell v. Ilillgen, 10.

Queen v. Stafford, 1 Can. Crim. Cas.
230. discussed ; King v. Allies. 402. 

Itavson v. South Ismdon Tramway 
Co. 02 L. J. Q. It. 503: 118031
2 Q. It. 204 ; 4 It. 522 : 00 L. T. 
401 : 41 W. It. 21 : 17 Cox C. C.
001 ; 58 J. H. 20. considered; 

Howell v. Ilillgen. 10.
Regina v. Hlack. 43 I . C. Q. It. 180, 

followed ; The Queen v. Mclveod, 
245.

Regina v. llowson. 1 Terr. L. It. 402, 
folloxved: Regina v. Mellon, 301. 

Regina v. S|Hsiner. 32 <). L. It. 451 ;
4 Can. Crim. Cas. 200. discussed : 
King v. Aines. 402.

Shepherd v. Harrison. (1871) L. It.
5 II. L. 110: 40 L. J. Q. It. 148; 
24 L. T. 857 ; 20 W. R. 1 : Asp.
M. C. 00, considered ; Imperial 
Hank v. Hull, 313.

Valpy v. Gibson, 10 L. J. C. R. 241; 
4 C. It. 837 ; 11 Jur. 820, referred 
to: Cahier v. Ilallett, 1.

Wags tuff v. Bentley, (1001) 71 !.. J. 
K. It. 55; (1002) 1 K. It. 124.
followiMl and applied: Imiierial 
Hank v. Hull. 313.

Wheeler v. The United Telephone Co.. 
(1884i 13 A. H. D. 507 ; SI L. 
J. Q. H. 400 ; 50 L. T. T. 40; St
W. It. 205. folloxved and applied ; 
Imperial Hank v. Hull, 313.

Wilkie v. Jellett, 20 S. <’. It. 282 ; 2
X. W. T. It. Xo. 1, p. 125. 
applied: In re Kerr, 207.

Wishart v. City of Brandon, 4 Man. 
It. 47>3, considered; _Hease v. 
Town of Moosomin. 207.

Wood v. I>entlmm (1802» 01 L. J. 
Q. H. 215. followed and applied; 
Imperial Hank v. Hull, 313. 

Zimmer v. <1. T. It. Co., 10 O. A. It. 
003, considered ; Findlay v. C. R. 
It., 143.

CERTIORARI.

Sec Medical Profession..

COMPANY.

See Receiver.

COMPOSITION WITH CREDI­
TORS.

Sec Liquor Licenses.

CONSTABLE.

See Municipal Law. 1.

CONSTITUTIONAL LAW.

.S're Liquor Licenses.

CONSTRUCTION OF STATUTES.

See Assessment and Taxation — 
(’rimInal Law—Ivord’h Day Ob­
servance—Municipal Law'— Tax 
Sales.
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CONTRACT.

s" LaxiiUir» ami 1k X A X T vox
NI DURATION SAI.K <)!• ClOillIN
Sale <ik Land Dominion Lands 
Ait Rectification

CONTRIBUTION

See iNDKMXm

} j

CONTROVERTED ELECTIONS.

Controverted Elections Ordin­
ance -Fleet ion Petition- H su ni illa­
tion for hincorcry.| — Section IS of 
The Controverted Elections Ordinance. 
Ç. O. ISDN. c. 4, provides us follows : 
“ The said petition and nil proceedings 
thereunder shall lie deemed to lie a cause 
in the Court in which the said petition 
is tiled, and all the provisions of ih° 
Judicature Ordinance in so far as they 
are applicable and not inconsistent witii 
the provisions of this ordinance shall 
lie applicable to such petition and pro­
ceedings:”—Held, il* That the pro­
visions of the Judicature Ordinance re­
specting examinations for discovery 
come within the above section. (lit 
That where particulars of tin- charges 
had been ordered the examination could 
not lie completed until after the delivery 
of the particulars Leblanc v. Maloney. 
Xo. 1. (Scott. .1.. 19021. p. :ui.

Controverted Elections -Corrupt 
Practice» I iitorienting Liquor in 
Yieinit y of Polit— Treat in y Treating 
llaliit - Corniyl Intent .Igeney.] 
Where a person who was held to be an 
agent gave two bottles of whiskey to 
an elector two days before polling day. 
the inference of fact was drawn that 
they were given with the corrupt in­
tent of influencing the voter, although 
there is no direct evidence to shew the 
object for which they were given. 
Where a quantity of whiskey was oh 
tabled from one agent <«f the respond­
ent and taken to the home of anotli r 
in the vicinity of one of the polling 
places, where it was drunk freely on 
election day by the electors generally, 
the inference of fact was drawn that it 
was provided by both these agents for 
the purpose of influencing the electors, 
though there was not direct evidence to 
that effect, and it was held to lie a cor­
rupt practice »'otwithstanding that ap­
parently it did not have that effect.

The evidence also sliexvid that a quan­
tity of whiskey was taken to a place 
in the vicinity of another polling place 
by an agent, where it was consumed by 
the agent and others on polling 
day : Held, that this shewed a
scheme on the part of the respondent's 
agents to influence the voters gener­
ally. and procure the election of the 
respondent by providing whiskey at 
each of the polling places. The follow­
ing were held to be agents : One who 
accompanied tin- respondent bn a can­
vassing trip during winch lie spent a 
day canvassing for the respondent and 
spoke on bis behalf in an election meet­
ing at which the respondent was also 
present and spoke, t !,.<• who accom­
panied tin* respondent on a canvassing 
trip, acting as interpreter (the respond­
ent ueing under the impression that lie 
was one of his supporters i. and actu­
ally worked and canvassed for him with 
his authority. The son of the respond­
ent, who took an active interest in the 

I election on behalf of the respondent 
with his knowledge, acted as scrutineer 
and was furnished with a sum of money 

j by the respondent when leaving for the 
| polling place at which he was to net.

IJmvre : whether an agent accustomed 
| to carry * about with him a bottle of j whiskey to treat those whom lie should 

happen to meet, should not, if follow- 
< ing this custom while actually engaged 
1 in canvassing a voter, lie held to have 
: treated with a corrupt intent. It is 

not necessary that proof should lie given 
1 that the respondent had been t et timed 

as member. Leblanc v. Maloney. Xo. 2. 
I Scott, J.. 1 tWIIll, p. 402.

CONVERSION.

Hank Act—Detinue.

CONVICTION.

Criminal Law Motion to qnath 
eonrietion •luritdietion of tingle 
•lodge Certiorari — IIitorderly honte 

Inmate Heading guilty Form of 
eonrietion Like effect Summary Con 
rirtion or Nummary Trial—Penalty im- 
yoted under Pgrt LV„ Cr. Code—Coil- 
rietion in form under Pari LVIII.— 
Conttruelion faroring Conrietion—Cr. 
('ode. tt. JIT (;>. 21 IK. 7Kt l/l. 7HN 
Forint 11 11 . yçi.l—A single Judge in 
the Territories has jurisdiction under 
M .Vi Viet. (18011 c. 22. s. 7. ss. 2. to
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hear mid determine applications to 
quash summary convictions, whether 
the convictions have been brought into 
Court hy certiorari or not. If the con­
viction has been returned to the Clerk 
of the Hupienie Court, h,v virtue of s. 
1l»2 of the X. \V. T. Act. the issue of a 
writ of certiorari is unnecessary. The 
defendant pleaded guilty before a magis­
trate of being an ininati of a disorderly 
house, an offence punishable under 
either Van XV. of the Criminal Code 
( Vagrancy t, where the line on sum­
mary conviction is limited to $51), or 
under Vart LV. (Summary Trials of 
Indictable Offences I, where the fine and 
costs together must not exceed $100. 
A line of $00, with $0.20 costs, was im­
posed. but the conviction was in the 
Form \VW prescribed under Vart 
LX III. relating to summary con­
victions, and not the form QQ pre­
scribed under part LX'., and did not con­
tain the words “ being charged before 
me the undersigned." which appear in 
the latter form. On an application to 
quash: The conviction was sustain>d 
as a good conviction under part LX'., 
being of like effect to the form therein 
prescribed, the amount of the line and 
the fact that the accused was not 
charged with or convicted of being a 
loose, idle or disorderly iieraon, in­
dicating the procedure adopted by the 
magistrate. The omission to recite that 
the accused had lie en charged with the 
offence before him, a fact which ap­
peared from the proceedings, is a matter 
of form only and tint sufficient to void 
the conviction. King v. Keeping. 44 X. 
S. It. 442: 4 Can. Crim. Cas. 401 : 
Queen v. Stafford. 1 Can. Crim. Cas. 
2.10; King v. Carter. 5 Can. Crim. Cas. 
4(11 : and Regina v. Spooner, .42 U. 
R. 451 ; 4 Can. Crim. Cas. 200, dis­
cussed. A" ing v. . I Mica (Scott, .7.. 
100.41, p. 402.

Sec Indian Act—Justice of the

COPYRIGHT.

Copyright- Sole Ifighl of Dramatic 
lit crest illation Infringement — In- 
perial I ctx — Kridence — I!sain inn t ion 
for Discovery—Admissibility thereof ns 
Kridence against Co-defendants.\---Sec. 
10 of the Imperial Copyright Act. 1842 
(5 & 0 Viet. c. 45), provides that the 
defendant in pleading shall give to the 
p’aintiff a notice in writing of any 
objections on which he means to rely on

the trial of the action. Sec. 20 allows 
tlie pleading of the general issue : — 
Held ( Richardson. J. I, that s. 10 is 
complied with if the objections intend­
ed to be relied on aie taken in the state­
ment of defence. 1 ticks v. X ales, 50 L. 
.1. Ch. HUH: is c. It. 70: 44 L. T. 000, 
followed. Olieio. under Rule 201 of the 
Judicature Ordinance, 181)8. a party to 
the action has been orally examined 
before trial. Rule 224. which allows any 
party to use in evidence any part of the 
examination so taken of the opposite 
parties, does not limit the effect of such 
evidence, or provide that it may only 
he put in as against the party exam­
ined, and, therefore, any part of such 
examination is admissible as evidence 
egeinst opposite parties other than the 
one actually examined, provided they 
had an opportunity to cross-examine 
the party actually examined. At the 
tral of an action against the officers 
and members of the committee of man­
agement of an unincorporated society 
for infringement of plaintiff’s side right 
of dramatic i«'presentation of an opera, 
plaint ill put in as evidence parts of the 
examination for discovery of It., one of 
the defendants, the secretary-treasurer 
of the society. All the defendants were 
represented by the same advocate, who 
had attended such examination on be­
half of all the defendants and cross- 
examined the witness :—Held, that the 
testimony given on such examination 
was admissible as evidence against all 
the defendants as well as against It. 
himself. Vlnintiff proved that the opera 
in question, and an assignment to him 
of tlie sole light of dramatic representa­
tion thereof, had been duly registered 
at Stationers’ Hall. On such examina­
tion It. testified that lie knew tin* opera 
in question, and that the performances 
complained of were meant to be per­
formances of this ope:a. lie also Iden­
tified one of the programmes used on the 
occasions in question, and what lu* 
thought to be a poster advertising tlie 
performances, ltotli programme and pos­
ter designated the opera by its registered 
name, and specified the author and com­
poser thereof. L. also testified at the 
trial that lie knew the opera in question, 
which lie had seen and heard performed 
many times : that he had b«,en present 
at one of the performances complained 
of, and that what had been performed 
on such occasion was the opera in ques­
tion : — Held, that this was sufficient 
proof of the identity of what was per­
formed by defendants with tlie opera in 
question, and consequently of the in­
fringement. Ver XX’etmore, .1.—Objec­
tion to secondary evidence of the con-
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touts of a written document must lie 
distinctly stated when it is offered, and 
if not objected to it is received, and is 
entitled to In- proper weight, and the 
weight to he attached to it will depend 
upon the circumstances of each case. 
Per MetJuiie. .1. — The rule excluding 
■oral testimony of a witness of the con­
tents of a written document which lie 
had read was not applicable to the 
present case. What was sought to lie 
proved was not the contents of any hook 
or document, Imt the resemblance or 
identity of two performances, partly 
verbal, partly musical, and partly made 
up of dramatic action, gesture and 
facial expression. Kuflieieney and ad­
missibility of evidence of lesemhlaiiee 
or identity of the performance or of 
copy with original discussed, .lodg­
ment of Richardson. ,1.. reversed. Carte 
v. Dcnni*. < Richardson, .1., 1000,
«•!. RM 11 i. p. :$o.

the assignee and understood, apparently 
wrongly, that the claim was admitted. 
Judgment was afterwards signed by the 
defendant dismissing the action for non- 
compliance with the order for security. 
On motion by plaintiffs the judgment 
was set aside on terms. McPherxon 
I'ru it Co. v. Da gland ( Richardson, ,!., 
11MI2I, p. :1S8.

Practice Application for Security 
for Coxtx Agent Affidavit of Advocate 
Inxufficient Unie 720. | Rule 520 pro­
vides : " When the plaintiff in an action 
resides out of the Territories . .
and the defendant by affidavit of him­
self or his agent alleges that he has a 
good defence on the merits to the action, 
the defendant shall be entitled to a 
summons to shew cause why an order 
should not issue requiring the plaintiff 
within three months ... to give

COSTS.

security for the defendant’s costs. . .” 
Held, that the agent must he some one 
having personal knowledge of the facts 
constituting the defence, and the allega­
tion of the existence of a good defence 
must he positive. An aflidavit by the 
defendant’s advocate that lie verily be-

Security for Costs — Dixerction 
Affidavit of merit* — Croxs-exaniina- 

Hon of deponent.]—The practice under 
R. 520 of the ,1. U. (C. ISt 18. c. 21 », as 
to security for costs, differs from the 
English practice in making it obligatory 
upon the defendant to tile the alhdavit 
of himself or his agent alleging he lias 
a good defence on the merits, (juivre, 
whether it is necessary to set out the 
grounds of defence. This rule leaves the 
granting of the security to the dis­
cretion of the Judge under the circum­
stances of each case. The Judge may 
order the deponent to he cross-examined 
upon his affidavit as to the nature of 
the alleged defence before deciding the 
motion. Under the circumstances of 
this case the Judge was held to have 
exercised a proper discretion in refusing 
security. Judgment of Richardson. J„ 
affirmed, ('lark- v. Hamilton (No. 1». 
(Richardson. .!.. 1001, <’t. . V.MM i, p. 
110.

lieves the defendants to have a good 
defence is insufficient on both grounds. 
Stimpxon v. lto*x (Scott, J RMKU, p. 
485.

Practice -Security for Coxtx Sum 
monx to Shew ('au*e—Onu*.\—On an 
application for security for costs under 
Rule 520, the plaintiff, to have the sum­
mons discharged, must shew affirmative­
ly that the defendant is not entitled to 
the order. Where, therefore, the defen­
dant by his affidavit alleged a good de­
fence to the action on the merits, which 
the plaintiffs sought to rebut by cross- 
examination, lie was held entitled to 
the order, because his answers alleged 
certain facts not within his personal 
knowledge, shewing that it was not 
unreasonable to suppose that the plain­
tiffs might have been satisfied. Origgn 
v. (iraix (Scott, J., 1004), p. 501.

Security for Costs Judgment di*- 
mi-oting Art ion for Itr fa nit of Security— 
\nnignmrnt by Defendant for Itenrfit 

of Creditorx during Currency of Order 
Pa/,ment of Dividend by Axxigncr.] - 

An order was made for security for 
costs to he given within .'{ months. Dur­
ing this period defendant made an 
assignment for the benefit of his credi­
tors. Plaintiffs filed their claim with

See Municipal Law, 1 — Sale or
1 .AMiH- Exemption under Execution 

Small Debt Procedure.

COURT OF REVISION.

Sec Payment.
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CRIMINAL LAW.

Criminal Code, i. 360 — " Valu­
able security ”—Lien nolc.)—An ordi- 
nnry “ lien note ” is n “ valuable secu­
rity " within the meaning of s. 3(10 of 
“ The Criminal Code, 1892.” Hex v. 
Wagner (Ct., 1001), p. 119.

mv Iiivnum# 1,1 S. on, Ol 1 HO
Criminal Code." The Ainu (inf. Fyff es 
v. Hrook (Ct. 1902), p. 309.

Form of information : See Malicious 
Prosecution. 1—Conviction.

Criminal Law—Trial by Jury, Right 
to—Assault, nccanion in g Actual Itoailp 
Harm- Criminal Code, n. 202—A'. IV. 
T. Act, na. 00 and 07—Construction of 
statutes.] — A person charged with 
assault occasioning actual bodily harm 
contrary to s. 202 of the Criminal Cod»* 
is not entitled, under s. 07 of the North- 
West Territories Act, to lie tried with 
the intervention of a jury. Sec. <50 ex­
tends to all minor offences included in 
the several offences specifically enum­
erated therein. The King v. Hostetler 
(Ct. 1902), I». 303.

Criminal Law—Obstructing School 
Trustee in Making Mistress—Criminal 
Code. s. 114 C2» Mailing of Mo lice of 
Assessment and Tar Notice, and of 
Hosting of Tar Roll, Sufficiency of 
Evidence of — Entries on Tar and 
Assessment Rolls Initialled by Official 
Trustee — Proceeding " — “ Canada 
Evidence Act, 1893, ». 2.]—Held, that 
on the trial of an accused on a charge 
of having unlawfully resisted and wil­
fully obstructing an official trustee of 
a school district in making n lawful 
distress or seizure, the production of the 
lax and assessment rolls of such school 
district with entries thereon of the 
dates of the mailing of the notice of 
assessment, and of the tax notice to 
the accused, and of the posting of such 
lax roll, initialled with what purports 
to he the initials of the official trustee 
«if such school district, is evidence of 
the mailing of such notices and of the 
posting of such tax roll Held, that 
such prosecution was a “ proceeding " 
within the meaning of s. 2 of “ The 
< 'atiada Evidence Act. 1893.” The 
Ring v. Raimy, (Ct., 19021, p. 307.

Criminal Law Humbling—Plea of 
Hu illy I notai. Right of — Criminal 
Code, ». 879 - Estoppel. |—A person 
who has |ilended ** guilty " to a charge, 
and has been summarily convicted, may 
raise a question of law in an appeal 
under s. 897 of the Criminal Code, hut 
on such appeal his former idea of 
" guilty " estops him from calling upon 
the respondent to prove his guilt. So 
far iv his guilt or innocence are con­
cerned he is not a “ party aggrieved "

CROWN.

See Assessment and Taxation.

CROWN PROSECUTOR.

See Malicious Prosecution, 1.

DAMAGES.

See Hank Act—Malicious Pbosecu-

DETINUE.

Detinue ('(/aversion—Demand and 
Refusal—Evidence. | In an action of 
detinue as distinguished from an action 
for conversion, a proof of demand and 
refusal is essential, if the detention lie 
denied. drag <1- Smith, v. Huernseg 
( Richardson, J„ 1902).

DEVOLUTION OF ESTATES.

Husband and Wife — Devolution 
of Estates Ordinance — Married 
Women’s Property Ordinance — Land 
Titles Act—Construction of Statutes— 
Imperial Acts in Force in the Terri­
tories.] — The Devolution of Estates 
Ordinance. <*. 13 of 1901 (assented to 
•lune 12th. 19011. provides : "1. The 
property of any man hereafter dying 
intestate and leaving a widow, hut no 
issue, shall belong to such widow, abso­
lutely and exclusively, provided that 
prior to his death such widow had not 
left him and lived in adultery after 
leaving him. (2) This section shall 
apply to the propett.v of any person 
who died before the date of the coming 
into fori-e of this Ordinance, in case 
no portion of the estate of such person 
has been distributed Held, that s.-s. 
2 does not apply, to a case where tin 
widow died previously to the passing 
of the Ordinance, although no portion
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uf i In' estate uf I lie d«>eeaseil husband 
liacl boen distributed at tin* time of its 
passing. The Ovdiiumve respecting 
tlie personal property of married 
women, ('. O. 18118. «•. 17. provides that 
“ a married woman shall in respect of 
personal property lie under no disabili­
ties whatsoever heretofore existing by 
reason of her coverture or otherwise, , 
lint shall in respect of the same have 
all the rights and be subject to all the I 
liabilities of a feme sole:” -Meld, that 
notwithstanding this provision a hus­
band is entitled to the whole of his de­
ceased intestate wife's undisposed of 
personal property upon taking out 
letters of administration. Section It of 
rhe Land Titles Act. to..-*. 57 & 58 
Viet. (Mom.i c. US, which provides that 
" land in the Territories shall go to the 
personal representatives of the deceased 
owner thereof in the same manner as 
personal estate now goes, and be dealt 
with and distributed as personal 
«•state," does not convert realty into 
personally, but refers only to the man­
ner of distribution. When', therefore,
S. died on the *JItli December, 1S1HI, in­
testate and without issue, leaving as 
his next id' kin bis father, and also his 
widow, who having married It., died on 
the 22nd April, HMH. leaving a child 
by It., the property of S. was directed 
to be distributed as follows: one-half of 
the personal property to the deceased's 
I'.iiher and the other half to It. for his 
own beiielit. on his taking mil adminis­
tration to his deceased wife; one-half 
of the real property to the deceased's 
father and the other half to the admin­
istrator of the widow's estate to be dis­
tributed. one-third to It. and two-thirds 
to her child. Ke Estate Hcnrg Striihl, 
demised (8Yott. ,|.. 1!H»2 l. p. .‘{0,'t.

DISORDERLY HOUSE.

St e Conviction.

land to which covenantor 1ms home­
stead rights only, is not an assignment 
or transfer within the meaning of Dorn. 
Lands Act. U. S. ('. 18811, c. 54. s. 12, 
as amended by 0IM11 X ict. 18117. c. US), 
s. 5. Rectification of contract for mis­
take discussed. Sfnncc v. Arnold 
(Richardson. .L, V.Mtii, p. 17(1.

ELECTION.

of Exemption: Sec Exemptions un­
der Execution,

ESTOPPEL.

s<r Exemptions under Execution — 
Criminal Law.

EVIDENCE.

Declarations against Interest: Sett
Landlord and Tenant. 1.

AtHilavit—Cross-examination on: See

< 'ort'ohorative. against deceased'it 
estate: Srr Administration.

Examination for discovery: Srr Con­
troverted Elections Copy-
RHIIIT: Srr CRIMINAL LAW —

Opinion Evidence: Srr Sale ok 
Goods.

EXECUTIONS.

Renewal Expiry : Srr Land Titles 
Act Exemptions under Execu­
tion- I NTEKPLEADEIt.

DOMICIL.

Srr School District,

DOMINION LANDS ACT.
Covenant to Deliver Possession 

of Land homin',i.n I,amis \rt
Assignment or Transfer.]—A covenant 
contained in an agreement for farming 
"mi slums" to deliver possession of

EXEMPTIONS UNDER EXECU­
TION.

Exemptions Ordinance 1 Urn
Tools anil Implements of Tradi 

l/ore thon onr Trotlr- Election- Euntl 
ami lluilitings—hieixion or Sol, In 
eumtnnd ho nil—Exemption out of Ex 
cess Assignment for Hem fit of Credi­
tors Executions—Mechanic s hien 
Priorities Estoppel Costs —.Id 
rocatcH t ndrrtaking to Kef and.\ — A
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genet ni nssignnu ni for i li«* 1 of
cmliiors wns made of nil the nssign- 
ov's retil mid personal est nie. except 
wlmt wns exempt from seizure nml «nie 
under execution. Tin* Inml wns not 
especially di-serilieil. Imt tin- assign­
ment eoiitaitied n covenant ou tin- part 
of tin- assignor to execute such instru­
ments us should ht- required to effectu­
ate the assignment. An order for the 
udtiiinistration of tin- estate wns subse­
quently made, and this was followed 
by the sale of the land euder the direc­
tion of a Judge, and a tinnsfer by the 
assignor to the purchaser. The land 
was subject to two mortgages; and 
$1.0210. the surplus of the price ill ex­
cess of tin- mortgages, was paid into 
t'ourt. The assignor was an alien 
friend resident in the Territo1 ies : 
Held, per Richardson. .1, ( I i That an
alien friend resident in the Territories 
is entitled to the benefit of the provi­
sions of the Exemptions Ordinance, 
notwithstanding the provisions of the 
Naturalization Act. R. S. tlSStit 
e. 1 l.'t, s. 21. Atlirmi-i1 on appeal to 
Court in bane. The in-signor being by 
trade a repairer of watches and jew- 
eliy. anil having received the tools and 
implements appertaining to that trade, 
exempt under the Exemptions Ordin­
ance. C O. IS!IS. v. *J7. s. 2. s.-s. 7. 
(21 That lie could not maintain a claim 
for such tools and implements as were 
used in connection with a steam laun­
dry run for him by an expert, “ though 
he sometimes tinkered about the laun­
dry." he himself not being by trade a 
laundry inn n. t.'li That the assignor 
was entitled as an exemption to the ex­
tent of 2R 1.01 Ml. out of the $1.2*210, the 
excess of the price of the land beyond 
the mortgages to which it was subject 
Atlinm-d on appeal to Court en banc. 
Ontario Rank v. Me.Mieken, 7 M. R. 
21 id: tic. L. T. IS. followed. t4i That 
an execution cieditor vln se execution 
was registered subsequent to tile mort­
gages. and was the only one registered 
prior to the assignment, though other ex­
ecutions were registered prior to the ad­
ministrai ion order and (Tie execution of 
the transfer by the assignor, was en­
titled to the $250 in printit.v to these 
subsequent executions. On appeal to 
the Court ell bn tic the whole sum of 
$1,0210 was held to be subject in priority 
to the first execution creditor, to the 
claim of the holder of a mechanic's 
lien, who had obtained judgment, and 
to his costs, which exhausted the $2111. 
The subsequent execution creditors 
claimed to be entitled to be paid out of 
the $ 1 HI in view of s. -I of the Ex­
emptions Ordinance, which excepts

from its effect " any article . . the
price of which forms the subject matter 
of the judgment upon which the execu­
tion is issued." Their action was upon 
promissory m i s made by the assignor 
to the plaintiff. These Holes were 
given to and discounted by the assignor 
for the purpose of paying certain 
moneys, for which the 1*. It. with­
held delivery of certain machinery 
which went into the building on the 
land as fixtures, and were sold as part 
of the land; and the moneys so raised 
wire partly so applied. 151 That the 
subsequent execution creditors did not 
conn- within the provisions of s. 4. 
(tit That the $1.000 was subject to tIn­
payment of a claim under a mechanic's 
lien which was registered, and on which 
action was commt*iiced before the date 
of the assignment : but that it was not 
subject to the payment of either of two 
other claims under mechanics' liens re­
gistered before the assignment, on the 
ground (without deciding on the objec­
tion that no action to enforce these 
lu-ns had been commenced, it appearing, 
however, that the time limited for that 
purpose had not expired at the date of 
the assignment i. tant the claimants 
bad, in their statutory declarations 
proving their claims against the estate, 
stated that they held no security for 
their claims, no fund being left to 
pay the general creditors. 17i That 
chi- petitioning creditors were entitled 
to their costs out of tin- $1,000, as it 
uns in consequence of their proceed­
ings, which the assignor's conduct 
forced them to take, that the tights of 
the various parties were determined 
and the fund distributed : that the as­
signee was entitled out of the same 
fund to his costs and his compensation 
nml expenses as assignee : that the exe­
cution creditor, who was entitled to the 
excess $210, was also entitled to his 
costs in these proceedings out of the 
same fund: and that the assignor's ad­
vocate was entitled to a lien for Ids 
costs as between advocate and client 
on the same fund. (hi appeal to the 
t'ourt in lutiic it was :—Held, per Cur­
iam. reversing the decision of Richard- 
sott. .1., that tin- petitioning creditors 
mid the assignee must lien.r their own 
costs : that the petitioning creditors 
were liable to pay the costs of the as­
signor and the assignee, both liefore the 
Judge and in appeal ; and that the as­
signor was entitled to the $1.0210 after 
payment thereout of the amount of the 
claim and costs of tin* lienholder whose 
claim had been allowed. The costs al­
lowed to the various parties by the 
Judge having been paid out to their

00
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respective advocates upon their under- ) ('. ISSU, <-, 145. s. 0». lor the u pp rehen- 
takings filed to repay the same if so sioii of a fugitive, was issued upon duly 
ordered, the Court, in giving judgment i authenticated copies ( 1 » of an indict- 
ou the appeal, ordered payment accord- ment fourni by a grand jury in a for- 
ingly. The Exemptions Ordinance dis- : eigu country charging the accused with
cussed as to the right to call for and i an extradictable offence ; (2) of a
the obligation to submit to a division bench warrant issued upon the said in- 
of land and buildings claimed to be dictmeut, accompanied by a copy of a 
exempt. l‘er McGuire. .1.- The sheriff return thereto by the sheriff dated 10th 
is bound to leave a debtor what is ex- April, to the effect that he could not 
empt. the debtor having the right, if he ' find the accused and believed that he 
chooses to exercise it. to a choice from was without the jurisdiction, and (31 
a greater quantity of the same kind of | of depositions of witnesses tending to 
articles as are exempt, jf lie does not | shew that the accused was guilty of the
see lit to make the choice, it is pro- I offence charged. On the hearing the
liable he would not be heard to com- proceedings above mentioned were put 
plain that the sheriff had not made the m as evidence subject to objection, and 
choice most favourable to the debtor, the said sheriff gave evidence that he, 
In re Jkmauivz. I Richardson. .1.. ; identifying the accused, had been in
1MKI. Ct. 1WM ). p. H4. custody from about the 1st May until 

the sittings of the Court at which he
Exemptions Ordinance Sa/c of j was indicted, and thill lie was at that 

lloincHteud Mortgage taken in Part ! sittings discharged iront his custody:— 
Paginent.} - The Exemptions tlrdin- Held, (li That, in order to give juris- 
nnee. C. (I. 18118. c. 27. s. 2. s.-s. li. de- j diction to a Judge to issue such a war- 
clares the following real property of rant, either a foreign v. a mint of n.i rest 
an execution debtor and his family must be proved or an information or 
free from seizure by virtue of all writs complaint must In; laid before the .ludgt 
of execution, namely: (Hi “ The at or before the time of the issue of the
homestead, provided the same is not i warrant. (2) That, in case of a for­
mera than one hundred and sixty acres : 1 eign warrant, it must be shewn to be 
in case it be more the surplus may be i outstanding ami in full force, and that 
sold subject to any lien or incumbrance | the evidence tailed to establish this, 
thereon:’’- Held, that mortgage mon- Semble, that in case of a foreign wur- 
e,vs, forming part of the proceeds of j rant, the original must be pioduced. 
the sale of the defendant’s homestead, The accused was therefore discharged, 
do not come within this provision. I /» rc Uonyurd. (Scott, J., l'.HHi i, p. 
Tics prévision exempts the homestead I 10. 
only so long as it remains a homestead, 
ami where the debtor has voluntarily '
disposed of it the language of the or­
dinance is not wide enough to extend i FORFEITURE,
the exemption to the proceeds unless
they are reinvested in other exempt ! v,svn m- I amis
property before a creditor has acquired 1
a charge or lien upon them. Receiver ______
older, as equitable execution, discharged, j 
ll.lww . - I/.# i v v.'/i fit... t Sonh IMa*yf)-Han ix Vo. v. Svhrain. ( Scott,
J.. linn », p. :vih. FRAUD AND MISREPRESENT­

ATION.

Sec 1.1(^tjob Licenses.
EXEMPTIONS FROM TAXA­

TION.

See Assessment and Taxation. GAMBLING.

See Criminal Law.

EXTRADITION. 

Extradition - Foreign Warrant— HOMESTEAD.
Proof of Proof of Warrant bring in j
Force Ifeturn hixeharge.]—A war- 1 See Dominion Lands Act - Exemp-
rant under The Extradition Act (R. S. thins under Execution.
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HUDSON’S BAY COMPANY.

Sic Assessment and Taxation.

HUSBAND AND WIFE.

Hneband and Wife—Suit by One 
ayuinxt the Other—Married iVumcn’H 
Property Ordinance—Land Titien Act. | 
—In nil action by a husband against 
bis wife for a declaration that certain 
real and personal property claimed by 
both parties, belonged to him, and for 
an injunction to restiain the wife from 
disposing of the same :—Held, that a 
husband can sue his wife in respect of 
both real and personal property as if 
she were a feme sole. Semble, the law 
in the Territories is piactieally the 
same as that in England as to suits be­
tween husband and wife, except that in 
the Territories one may sue the other 
in respect of torts, while in England 
this is not so. Lngland v. I'nyland. 
(Richardson, J., 1901), p. 204.

See Devolution ok Estates.

IMPERIAL ACTS IN FORCE IN 
THE TERRITORIES.

Sec Devolution of Estates.

INDEMNITY.

Of officer by municipality : See Muni­
cipality. Sec Municipal Law, 1— 
INTEKPLKADKK—Practice.

INDIAN ACT.

Criminal Law — Indian Act—In­
toxicant — Sale — Indian—Half breed 
—Mem Itca.]—Section 04 of the In­
dian Act (R. S. C. 1880, c. 43», pro­
vides that, “ Every person who sells, 
exchanges with, barters, supplies or 
gives to any Indian or non-treaty In­
dian, any intoxicant . . . shall on 
summary conviction ... lie liable 
to imprisonment for a term not exceed­
ing six months . . . Held, fol­
lowing Itegina v. Howson, 1 Terr. L. 
It. 492, that a halfbreed who has “token 
treaty” is an Indian within the mean­
ing of the Indian Act. A conviction

VOL. V. T.L.REPTS.—37

of a person, licensed to sell liquor, for 
the sale of an intoxicant to such half- 
breed was, however, quashed because 
the licensee did not know and had no 
means of knowing that the lia If breed 
shared in Indian treaty payments. 
Mens ren must be shewn. Itcgina v. 
Mellon. ( Rouleau, .1., 1990), p. 301.

INJUNCTION.

See Receiver.

INTEREST.

See Practice.

INTERPLEADER.

Interpleader Properly Liable to 
Seizure—Seizure of Itookn of Account 
—Debtor and Creditor—IxHigntnent of 
Debt*.]—A ledger or account hook con­
taining a list of debts which have been 
assigned in writing and which are de­
scribed in the writing as “ All the debts 
in a certain ledger marked A." is a 
ineie incident to the debts, and is no 
longer a chattel as it was before the 
entries were made in it. It is, there­
fore. not i-eiznhle in execution against 
a judgment debtor, the former owner of 
the debts, as against the pers« i to 
whom they have been so assigned by 
him. Cortieelli Silk Co. v. Balfour cC 
Co. (McGuire, C.J., 1902), p. 38Ô.

Interpleader — Sheriff — Delay 
—Indemnity.]—A delay of three weeks 
after receipt of claimant’s notice be­
fore making interpleader application 
will not disentitle sheriff to relief un­
less party has been prejudiced. Qua*re, 
whether a sheriff who has taken in­
demnity from one of the parties after 
seizure would now lie held by that fact 
alone to have last his right to inter­
plead :—Held, that in any event it is 
not open to the party giving the indem­
nity to take such objection. McCollum 
v. Sehiran. Gould v. Selurun. (Scott, 
J., 1903). p. 471.

JUDGMENT.

See Practice.
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JUSTICE or THE PEACE.

Justice of the Peace -Collection 
of Fine ami ('ukIh - Presumption of 
Proper Hi* pox it ion - - I hi Ip of where 
Conviction Quashed.]- Held, in tin ac­
tion against a Justice of the Peace to 
recover the sum of #15 paid to him as 
fine and costs, upon a conviction under 
a Territorial Oi(finance, which was 
afterwards quashed, that it must be 
presumed in the absence of evidence 
that the moneys were properly applied, 
i.e., the line transmitted to the Attor­
ney-General. and the costs paid over to 
the complainant for whom they were 
received as agent. There is no duty 
imposed on the Justice in such case to 
obtain a refund. The Justice’s per­
sonal fees when retained by him are in 
effect paid to him by the complainant 
against whom he had the right to re­
tain them. Kaulihki v. Telford. 
(Scott, J., P.Mtii, p. 488.

See Master and Servant.

LACHES.

See Sale ok Lands Interpleader.

LAND TITLES ACT.

Land Titles Act \mcudments of 
V.KMl — Executions—Filing Renewal 
Expiry -Memorandum on Certificate of 
Title—Sheriff's Certificate of Expiry, 
etc.—Judge's Older.] The I .and Titles 
Act, 1804, s. 92, provides for the de­
livery by the sheriff of n copy of a 
writ of execution against lands to the 
registrar, until the receipt by whom no 
land shall be bound by the writ. 11 
also provides that "no certificate of ; 
title shall he granted . . . except sub- 1 
ject to the rights of the execution cre­
ditors under the writ while the same is 
legally in force.” and also that the re­
gistrar on granting a certificate of title 
. . . . shall by memorandum there­
on express that it is subject to such 
rights. This section was amended by 
(tit 14 Vic. llKHi, s. 21, s. 52 (which
came into effect on being assented to 
the Till July, 100th, by adding a pro­
viso to the effect that every writ shall I

cease to hind or affect land at the ex­
piration of two years from the date of 
till* receipt thereof by the legistrar. un­
less before the expiration of such pe­
riod of two years a renewal of such 
writ is filed with the registrar in the 
same manner as the original is re­
quired to lie tiled with him : Held, that 
this proviso applies only to writs of ex­
ecution filed with the registrar after 
the passing of the amending Act, and, 
therefore, among other consequences, a 
writ of execution filed with the regis­
trar before the passing of the amending 
Act and regularly renewed does not re­
quire to he lelihd with the registrar. 
The Land Titles Act. 18114, s. iti, pro­
vides that upon the delivery to the re­
gistrar of a certificate by the sheriff or 
a Judge's order shewing the expiration 
or satisfaction or withdrawal of the 
writ, the registrar should make a mem­
orandum on the certificate of title to 
that effect. <til 14 Vic. 1900, c. 21, s. 
il, substituted for the above section a 
provision that upon the satisfaction or 
withdrawal from his hands of any writ 
the sheriff should transmit a certificate 
to that effect to the registrar, and that 
the registrar on its receipt or on receipt 
of a Judge's order shewing the expira­
tion, satisfaction or withdrawal of the 
\xrit. should make a memorandum on 
the certificate of title to that effect :— 
Held, that now a sheriff cannot give a 
certificate of the expiig < f a writ of 
execution; that unless the proviso ad­
ded to s. 1)2 applies ami the writ ap­
pears by the force of that proviso to 
have expired, the registrar can make a 
memorandum of its expiry only upon a 
Judge's order. If the sheriff has begun 
to execute a writ, e.g., by seizure, it 
does not inquire a renewal. The de­
livery by a sheriff to the registrar of a 
copy-writ pursuant to s. 1)2 is not a 
seizure or other inception of execution 
which will prevent the expiry of the 
writ. In re Land Titles let, 1894, and 
Itlanrliard Estate. (<’t. 194)1), p. 240.

See Appeal—Devolution ok Instates.

LANDLORD AND TENANT.

Landlord and Tenant — Lease— 
Option to Purchase—Specific Perform­
ance Tender, Consideration for—Re­
vocation of by Heath -Evidence -/)*- 
aquations against Intaast, Admissi­
bility of ■— Consideration. Inadequacy 
of.]—A provision in a lease, whereby 
the lessor grants to the lessee nu option 
to purchase the leased property within
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a limited time, is not n nudum pactum. 
Such nil option is, within the time lim­
ited. binding on n deceased's lessor's 
personal representatives, though not so 
expressed. Statements, whether writ­
ten or verbally made, by the lessor ns 
to the terms of the lease or not, after 
the death of the lessor, admissible ns 
evidence in favour of his successor in 
title ns being declarations against the 
deceased's interest. Per McGuire, C.J. 
Such statements merely amount to 
statements of an agreement which must 
be supposed to be made on fair terms, 
and, consequently, as much in favour 
of the maker’s interest as against it. 
Where a tender is made in current 
bank bills, and objection is made only 
to the amount tendered, the objection 
cannot subsequently be taken that the 
tender was not made in “ legal tender.” 
The questions of the necessity for a 
formal tender, a contract under seal, 
importing a consideration, the inade­
quacy of the consideration in an action 
for specific performance, discussed. 
.Indûment of Rouleau, .1., affirmed. II. 
C. Y util y. Kate White, Administratrix 
of A. White, deceased. (Rouleau, J., 
1001, Ct. 1002), p. 275.

Landlord and Tenant -Notice to
Quit—Waiver.]—A lease at a yearly 
rent payable in even portions, in ad­
vance, on the first day of each and 
every month, contained •* provision en­
titling the landlord to give the tenant 
three months’ notice to quit in case the 
landlord received an offer to purchase 
which he was willing to accept. On 
the 22nd August the landlord gave the 
tenant notice to quit three months' 
thereafter. On the 2nd November the 
applicant, the original landlord’s suc- 
cessor in title, accepted the rent due in 
advance the previous day for the whole 
of the month of November, though tin- 
time limited by the notice to quit 
would expire on the 22nd November :— 
Held, that the notice to quit was waived, 
Held, also, that the acceptance on De­
cember 3rd of a cheque for that month’s 
rent, although it was not presented for 
payment, would also be a waiver. A 
notice to quit in pursuance of such a 
special provision may be given for any 
broken period of the term, and need 
not expire at the end of a month of the 
tenancy. Smith v. Macl'uilanc (No. 
2.» (Scott, J., 1004), p. 508.

LIMITATIONS.
On quashing by-laws: See Municipal 

I.AW, 1. i|'It

In action against railway company: See 
Railways,

LIQUOR LICENSES.

Liquor License Ordinance —
t lira rires - . 1 limace of Jurisdiction, 
Wuivcr of.\—A Territorial Ordinance 
enacting that no appeal shall lie from a 
conviction under a Teiritorial Ordin­
ance unless the appellant shall within 
ih<- time limited for giving notice of ap- 
l*eal, make an affidavit before the Jus­
tice who tried the cause that he did not 

1 by himself or otherwise, commit the 
offence, is not ultra vires of the Legis­
lative Assembly. The omission to make 

, such affidavit within the time pre- 
! scribed is fatal to the jurisdiction of 

the Court to which the appeal is given, 
and is an omission which cannot be 
waived so as to confer jurisdiction.

I Cavanagh v. Mcllinoyle. (C’t. liK)l), 
| p. 235.

Conviction — Appeal — Liquor 
j License Ordinance—Application by At­

torney! Jetterai to Expedite Hearing— 
I “ Court to which such Appeal is made ” 
—hnptisomnent for Offence of Another 
Person—Prior Conviction.] — Notice 
having been given of an appeal from 
a conviction for an infraction of the 
Liquor License Ordinance, a conse­
quence of which conviction was a for­
feiture of the license of the person con­
victed, to *" the presiding Judge sitting 
without a jury at the sittings of the 
Supreme Court, for the judicial district 
of Western Assiniboia, to be holden at 
the town of Regina on Tuesday, the 
25th day of March, 11)02," the Attor­
ney-General applied to a Judge, Ordin­
ances 11)01, c. 33 (amending the Li­
quor License Ordinance i, s. 21, s.;s. 3, 
to expedite the hearing:—Held, that 
the appeal was to the Supreme Court 
for the Judicial District named, gener­
ally, and not merely to a Court coming 

! into existence only on the day mention- 
j ed, and that a Judge had jurisdiction 
, to hear the application:—Held, on the 

hearing of the appeal, that s. t>4, s.-g. 5,
: of the Liquor License Ordinance was 
intra vires, although the effect might be 

i to inflict imprisonment (on non-pay- 
! ment of tine) upon a peison who had 
| not personally violated the Ordinance:

Held, also, following Reg. v. Black,
I 43 U. C. R. 180, that forfeiture of 

license results under s. 82 from a second 
nr any subsequent offence against s. 04. 
notwithstanding the conviction occurred



IKN NOTE—MALICIOUS PROSECUTION.682

in different licencing years. The (Jueen 
v. McLeod t Rivhnrdson, J., 1002), i». 
245.

Liquor License Ordinance
Partners—License to One Mem Iter of 
Vendor Firm - Illegal Sale - Itill of 
Exchange—Judgment for Legal Part of 
Consideration—Debtor and t'ieditor— 
Composition Arrangement — Misicpre- 
sentation.]—Where » firm sold intoxi­
cating liquors in quantities for which, 
under s. 78 of the Liquor License Ordi- , 
nance (C. O. 1808, c. 891, action may 
he brought, but the only license under I 
which the tinn pul ported to sell was | 
one issued to one of the members of j 
the lirm in his own name : Held, that ! 
the plaintiffs could not recover in re- I 
spect of the liquors ; but the action be- j 
ing upon a bill of exchange, and un 
additional open account, judgment was ; 
given for the portions of each which 
weie not for intoxicating liquors. A | 
composition arrangement made with a 
creditor induced by a misstatement by 
the debtor to the creditor of the amount I 
of assets and liabilities, will be set j 
aside, if repudiated on the discovery of 
the falsity of the statement, and before ; 
any benefit has been taken under the 
arrangement, even though the misstate- I 
meut be not shewn to have been fraudu­
lently made. Derry v. l’eck, 14 Ap.
< as. 337 : 58 L. J. Ch. 8<H ; til L. T. 
2<15 ; 118 W. It. 488. applied. I’lisson et 
al. v. Skinner 1 Richardson, .1., V.Mrji, 
p. 331.

See Indian Act.

LIEN NOTE.

See ('HIMINAL LAW.

LOCAL IMPROVEMENT DIS­
TRICTS.

See Assessment and Taxation.

LORDS DAY OBSERVANCE.

Lord's Day Ordinance 1 g peal 
from Conviction—Farmer—Construction 
of Statutes—Ejusdrm Generis.] — The 
Ordinance to Prevent the Profanation 
of the Lord’s Day, <’. O. 18!>8. r. 91, 
provides: (1) No merchant, tradesman, 
artificer, mechanic, workman, lab niter

l Veil,.

or other person whatsoever shall on the 
Ijord’s Day sell or publicly shew forth 
or expose or offer for sale or purchase 
any goals, chattels, or other personal 
property, or any real estate whatsoever, 
or do or exercise any worldly labour, 
business or trade of his ordinary call­
ing. travelling or conveying travellers or 
Her .Majesty's mail, seling drugs and 
medicines and other works of necessity 
and works of charity only excepted :— 
Held, that the words "or other persons 
xvhatsover ” are applicable only to per­
sons who are ejusdem generis with those 
specifically named and do not include a 
farmer engageai in farm work. Ilumren 
v. Mott ( Scott, ,1.. V.NKD, p. 400.

MALICIOUS PROSECUTION.

Malicious Prosecution Iteason- 
ahle anil Probable Cause—Information 
Had in l.air—Assisting in Prosecution - 
Crown Prosecutor Lai,ing Charge.] — 
The trial Judge found the following 
facts: The defendant went before a Jus­
tice of the Peace with the intention of 
laying an information against the plain­
tiff for stealing the defendant's calf. He 
asked the Justice to take such an infor­
mation. but the Justice declined, ami 
prepared one disclosing no criminal 
offence, charging the plaintiff with un- 

I lawfully taking the defendant’s calf into 
his possession. The defendant swore to 
the information, and the plaintiff, ns the 
result of the preliminary investigation, 
at which the defendant and a number 
of witnesses suhpu-nned at his request 
apiM-ared, was held to bail to appear for 
trial. The defendant intended to pro- 

I seeute. and believed lie was prosecuting 
the plaintiff for a criminal offence, lie 
honestly believed the calf to lie his 
( though the Judge found it to be. in 
fact, the plaintiff's), but did not hon­
est I v l>elieve that the plaintiff was guilt v 
of a theft ; and. tin nigh he did honest Iv 

I believe him guilty of some criminal 
offence in relation thereto, his belief 
was not baaed upon a conviction 
founded upin reasonable grounds of 
the existence of a state of circum­
stances which, assuming them to be 
true, would lend an ordinary prudent 
and cautious man. placed in the por­
tion of the defendant, to the conclu­
sion that the plaintiff was probably 
guilty of a criminal offence. The Crown 
Prosecutor at the next sittings of tin- 
proper Court, after examining the 
papers transmitted to the magistrate, 
and without having had an interview
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with iln- defendant, laid a «'ham- of 
theft. The defendant, when the charge 
was preferred to the Court, was then 
ai least aware that the eharge was one 
of theft, and lie lent his ahl and assist­
ance in endeavouring to secure n oon- 
vietion for the offence so charged. The 
defendant was, both in laying the 
charge and in aiding the prosecution be­
fore the Justice of the Court, actuated 
by actual malice. On the facts so 
found by himself, as the trial Judge, 
Wotmore, J.:—Held. 1. That the de­
fendant. without reasonable and pro­
bable cause, laid the information be­
fore the Justice as for an indictable 
offence and procured the pin intiff to lie 
prosecuted for theft lief ire the Court, 
and was liable in damages to the plain­
tiff. 2. Against the contention that, in­
asmuch that the information disclosed 
no criminal offence, the defendant could 
not quoad that information lie held 
liable for malicious prosecution : that 
though no action will lie for maliciously 
and without reasonable and probable 
cause bringing a civil action, such on 
action will lie where the procedure is 
criminal in form, though the charge lie 
bad in law. Jones v. tiwynn (1713), 
10 Mod. It. 14S : tillb. I\. It. 18.",; Att- 
wood v. Moringer (1053), Sty. 378; 
Qunrtz IIill Mining Co. v. Eyre. 52 L. 
.1. Q. It. -ISS : II Ij. It. It. t-.Tt : 411 L.
'V. 249 : 31 W. It. 008 C. A.; Itayson v.
South London Tramway Co., 2 L. J. (J. 
It. ‘9.3: l 18931 2 U. It. 21M ; I It. 322; 
09 L. T. 491 : 41 W. It. 21: 17 Cox C. 
C. 091 ; 58 J. I*. 20 C. A., considered.3. 
That the defendant was liable for the 
part he took in prosecuting the charge 
before the Court. Fitzjohn v. Ma<- 
Klnder, 9 C. It. (N. S.- BOB: 80 L. 
J. C. 1*. 257; 7 Jur. ( N. S.) 505: 80 
L. J. C. V. 257: 7 Jur. (N. S.) 28.3:
4 L. T. 149: 9 W. It. 477. followed.
4. Against the contention that the 
laying of the charge by the Crown 
Vrosecutor was an act of that officer 
for which the defendant was not re­
sponsible '".hat the defendant, having 
“ set the stone rolling.” was responsible 
for the consequences, inasmuch ns lie 
had not. as he should have voluntarily 
done, informed the Crown Vrosecutor of 
the fads not appearing on the deposi­
tions which would have probably re­
sulted in the proceediiprs being dropped.
5. That the following items should he 
allowed as special damages: — (a) 
Amount paid witnesses attending trial 
of criminal charge, (b) Amount paid 
fm subpoenas and serving, (cl Coun­
sel fee paid at trial of criminal charge. 
(</i Expenses of plaintiff and wife at­
tending such trial. (cl Expenses of

plaintiff ami man attending preliminary 
examination. Powell v. Hutgcn. (Wet- 
more. .1.. 19001, p. 10.

MANITOBA GRAIN ACT.
Manitoba Grain Act—Application 

for Cur*—Order Hook—Distribution of 
Curm—Hie rut or*— l.oudinp Platformf.] 
- -The Dominion Statute. 03-04 Vic. 
1899, e. 25, amending the General In­
spection Act, It. S. C. 1880. c. 99. en­
acts (schedule! that the whole of Mani­
toba and the North-West Territories, 
and that portion of Ontario west of 
anil including the then existing District 
of Port Arthur, should he known as the 
Inspection District of Manitoba. The 
Manitoba Grain Act (the short title of 
03-04 Vic. 1900. c. 39. intituled “ an 
Act respecting the grain trade in the 
Inspection District of Manitoba”), con­
tains. as indicated by sub-headings, pro­
visions respecting a warehouse commis­
sioner—elevators and terminal ware- 
houses country elevator», flat ware­
houses and loading platforms—commis­
sion merchants — general nrovisions. 
This Act is amended by 2 Edw. VII., 
1902 e. 19: -Held (1i. on admission 
of cntnsel. where a farmer who is not 
an elevator owner, lessee or operator, 
has grain stored in a special bin in a 
farmers’ elevator at a railway station 
where grain is shipped, and has also 
grain stored in another elevator at the 
same point in oniinon with other grain, 
foi which Ik* holds storage tickets; that 
i» is not a violation of the Manitoba 
Grain Act for the station agent to re­
fuse to recognize such farmer as an ap­
plicant, or io recognize his order in 
the -order book for a car or cars to 
shiD his said grain. (2i Where a far­
mer has made order for cars in tint 
order book at the station, and all ap­
plicants for cars who had made order 
prior to his order in such book, lmd 
each obtained one car. but the cars 
so distributed were not sufficient to till 
the orders of such prior applicants, 
while the farmer had not yet been allot­
ted a car by reason of the shortage; and 
the agent, out of the next lot of cars 
which arrived, refused to award the 
farmer a car, hut there l»eing a suffi­
cient number of prior applicants, whose 
orders had not been entirely filled to ex­
haust the such next lot <tf cars, awarded 
out of such cars one to each such prior 
applicants, who had already received 
one car—that this was a violation to 
the Act. (31 If each of the prior ap- 
plicnn s as above mentioned lmd been
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supplied with one ear at the time when 
the farmer gave hi» order, but on the 
day previous to the farmer's application 
there had been a surplus of cars after 
each prior applicant bad been given one 
car. and the agent, in the distribution of 
the surplus cars, had begun with the 
first applicant, and distributed the cars 
so far as they would go, giving two or 
three to each of the prior applicants, 
but their order nevertheless remained 
unfilled, and if on the day of the farm­
er’s application additional cars arrived 
to be loaded, and the agent declined to 
allot a care to the farmer, but allotted 
a car to each of the prior applicants, 
thus exhausting the supply—that this 
was not a violation of the Act. (4* 
Where a farmer having grain to ship 
made ordi r for one car in the order 
book, requiring it to lie placed at Un­
loading platform for the purpose of 
beimr loaded, and the agent allotted a 
car to each of the elevator companies 
having elevators at the same station, 
but wlnse orders were subsequent to 
those of the farmer that this was a 
violation of the Act. King v. Itenoit. 
(Richardson. .1.. IfNKI). p. 442.

MARRIED WOMEN.
See llt stiAMi and Wife—Dtcvoi.vtiox 

ok Estates.

MASTER AND SERVANT.
Master and Servant—Distil issal— 

Servant's Wrongful Accusations against 
Master—Master's Knowledge of the 
same.]—Where a servant, upon un­
founded suspicion, endeavoured to make 
his fellow-servants believe that his 
master had committed a criminal 
offence Held, that the master was 
ustified in dismissing his servant. — 
Ield. also, that though the defendant 

may have been unaware of these acts 
of his servant at the time of dismissing 
him. he was entitled to rely upon them 
as a defence to an action for wrongful 
dismissal Semble, it was sufficient to 
justify the dismissal that the servant 
falsely informed customers of the mns- 
tei that he. the servant, had been placed 
in his position by other permits for the 
purpose of straightening out the busi­
ness. Mcdeorgc v. Ross. (Scott. J., it mi I, p. nr».

Justice of the Peace—Powers of 
— Master and Serrant—Complaint for 
Non-payment of Wages—No Hate of

Wagts Fixed.]—When a servant is em­
ployed b.v a master without any agree­
ment having been made either before 
entering upon his employment or during 
the course of it as to the rate of wages 
to be paid to him, a Justice of the 
Peace has power under the Ordinance 
respecting Master and Servant (C. (>. 
Isti.s . .'ill, s. 3) to fix the rate of 
wages to be paid to the servant. Upon 
appeal the rate fixed by the magistrate 
was varied. I loi ness v. A'c ibergall 
< Met;tiire. J.. 1002), p. 250.

Master and Servants Ordinance
Improper Dismissal of Servant—Ad­

ditional Wages for—Jurisdiction of J. 
/'.J—A bar-tender employed by uu hotel­
keeper at a monthly salary from the 
1st of December, became temporarily 
incapacitated through illness on the nth 
of June, and, procuring a substitute, 
left the hotel, returning to work again 
on the 10th, whereupon he was dis- 
chatged by his employer, being paid 
$10 for wages up to the time he had 
left. He claimed the balance of two 
months’ wages for improper dismissal, 
and on an information liefore a J. 1*. 
under the Master and Servants Ordin­
ance (<’. O. IS!IS, e. 50, s. 30), was 
awarded five days’ further wages from 
the nth to the 10th. the date of dis­
missal. and an additional month’s wages 
expressed to be in lieu of notice:- — 
Ili-ld. on appeal from this order, that 
the hotel-keeper was not entitled to dis­
charge tin* bar-tender, under the cir­
cumstances, without notice ; also that 
the latter was entitled t<- be paid wages 
up to the time of his dismissal. Rut 
held further, that the Justice had no 
jurisdiction under the Ordinance to or­
der payment of the additional month's 
wages, which could not be said to he 
wages due. but damages for improper 
dismissal, (loode v. Downing (Scott, J.,v.HMt, p. non.

See MrXICIPAI. I .AW, 1.

MECHANICS LIEN.

See Exemptions undeii Execvtiox.

MEDICAL PROFESSION.

Motion to quash conviction —
Practice—Duty of Justice to return De­
positions Certiorari- Medical Profes­
sion Ordinance—Practising midwifery. ]
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—Sod ion SSS of the Criminal Code pro­
vides for the return of convictions hy 
justices into the Court t> which the 
np|H»nl is given. Semble, apart from 
this provision it is the duty of justices 
to make return also of the depositions 
upon which the conviction is founded : 
—Held, that papers purporting to be the 
depositions relating to the conviction 
having been returned therewith, they 
should he assumed to he such de­
positions : that they were properly 
before the Court, and a writ of 
certiorari was unnecessary. Section 00 
of the .Medical Profession Ordinance 
(C. <>. 1808, c. 52), provides: “No 
unregistered person shall practise medi­
cine or surgery tor hire <u- hope of re­
ward ; and if any person not registered 
pursuant to this Ordinance, for hire, 
gain, -or hope of reward, practises, or 
professes to practise medicine or sur­
gery. he shall Is- guilty of nn offence, 
and" upon summary conviction thereof 
l.e liable to a penalty not exceeding 
$100 : Held, that midwifery is not in­
cluded within the terms “ medicine and 
surgery," and therefore no penalty con 
he imposed for the practice of it by an 
unlicensed person. 7'hr l\iny v. 7fca­
di on. (Scott. .!., 100.‘Il. p. 478.

MENS REA.
See Indian Act.

MISTAKE.
See Bills. Notes and Cheques—Pay­

ment—Dominion Lands Act.

MORTGAGE.
Mortgage- Iclion on the Covenant 

—Foreclosure—Itc-oueninp Foreclosure 
—Consolidât ion — Ituildtng Society — 
Lien on Share*—Adding Forties 1—On 
27th December. 1805. the defendant K. 
gave a mortgage to a loan company to 
secure repayment of $-100 ami interest. 
On the 10th March. 1804 K. entered 
into an agreement to sell the mortgaged 
property to the defendant L., and the 
defendant L. paid the purchase price 
and became entitled to a conveyance 
from K. On the 4th June, 1805, the 
defendant K. gave a mortgage to the 
same company on certain other property 
to secure repayment of $2,GOO and in­
terest. At the time of executing these

two mortgages the defendant K. sub- 
scrilied for certain shares in the loan 
company, which he thereupon assigned 
to the company as security for repay­
ment of the loans, and th“ mortgages 
on the respective pieces of land were 
given as collateral. Kadi mortgage 
contained a proviso that the company 
should have a lien upon all stock then 
or thereafter held in the company by 
the defendant, as security for repay­
ment of the sum secured hy the mort­
gage. The defendant lx. allowed the 
payments on both mortgages to fall into 
a rrear. The loan company took pro­
ceedings against lx. upon the second 
mortgage for $2,GOO. and on the 24th 
day of August, 1800. obtained an order 
vesting the title in the property cover- 
id by it in themselves and debarring Iv 
from all right, to redeem. Subsequently 
by an assignment executed hy the mort­
gagees under the authority of the Act 
incorporating the plaintiff company 
the latter company became the owners 
of the assets of the mortgagees, includ­
ing the two mortgages given hy King 
and the land included in the second 
mortgage. On the 10th January, 1001, 
the plaint ill' company brought action 
against K. upon his covenant to pay 
contained in the mortgage for $2,000, 
and in their statement of claim offered 
to “ re-open the foreclosure,” and 
claimed the right to consolidate the two 
mortgages, hut did not add L. as a 
party. L. applied hy counsel at the 
opening of the trial to lie added as a 
party defendant, upon an affidavit 
setting forth the facts of his agreement 
with lx. to purchase the property cover­
ed by the $4<N) moitgage. of his having 
paid the price in full and lx.'s in­
ability to give title owing to the refusal 
of the m n'tgngoes to discharge the $400 
mortgage until the $2.GOO mortgage was 
paid :—Held, that L. was entitled to he 
added as a party defendant under s. ,‘IG 
of the J. O. (1808). Held, also, that 
a i L. had bought prior to tlie mortgage 
for $2.000. lie was entitled to all the 
equities of the mortgagor existing at the 
date of his purchase, and that his rights 
were subject only to the equities of the 
mortgagees existing at that date, and 
that since the mortgagees laid no right 
of consolidation at that date, the 
second mortgage not having yet been 
executed, they had no right at all to 
consolidate the mortgages as against 
the defendant L. The word “ fore­
closure ” as applied to proceedings to 
enforce a mortgage under the Land 
Titles Act in the Territories, is apt to 
mislead if it is sought to treat those pro­
ceedings ns identical xviith “foreclosure”
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proceedings, xvh«*re lin* mortgage con­
veys an «-stale in llu* Iniul In lin* mort­
gagee xv il h n ih-fi'iiHuncv «'latise in uisi* 
payments nu* i.unle as providt'd. In the 
Territ irivs tlu> inovlgiigvp lias nivrvly a 
lion nuiil payment, ami in vase of dé­
failli lu* «•an proceed lu gel an order 
either lu sell lin* land or In have Un­
til h* I herein x«*sie«l in himself, and care 
must tlu-refoie In* taken when endeav­
ouring in apply in mortgages in tin* 
Territories tin* rules ami principles laid 
down in oilier jurisdictions. Ileld. there­
fore. thaï Un* plaint ill's having obtained 
an order vesting in tlu*mselves the abso­
lute title to I In- property cover«nl by tin* 
morigagi* for $2, titHi. they were in tin* 
satin* position as a mortgagee who has 
ink* n ft oui tin- mortgagor a transfer of 
the mortgaged property where nothing 
appears showing any intention to re­
nom* tin* right I « sue : that, as there 
was no evidence to show that tin* plain­
tiffs intended when they obtained tin* 
vesting order to reserve the right to sin* 
upon tin* covenant. I In* proper pivsump- 
tioii was I ha I the plaintiffs intended to 
ink' the land in full satisfaction and to 
abandon that right. Held, further that 
the fart that the plaintiffs luul elected 
to take a vesting order rather than an 
order for sale, and tin* fact that they 
luul wailed si.\ii*«*n months before lie- 
ginning action, were circumstances tend­
ing to show allirmalixfly an intention 
to abandon their right i«> sin*. Held, 
therefore, that the action should be dis­
missed xx'i111 costs ns against both defen- | 
liants. Tin* ((tiesliui of tin* right of | 
mortgagees to re-open a foreclosure con- i 
side red. The Colonial Inri Miment «(• 1 
Loan Co. v. King et al. ( McGuire. j 
UHRÎI, p. 371.

Sec Dxkmpi ions iMinn l*iXt:t l'Tlo>— 
I'ltAVTIl K.

MUNICIPAL LAW.

Municipal Ordinance Conxtahh 
—Serrant of Corporation- -Liability of 
Corporation I mb limit y — Validity of 
Jty-lair. Hr not til ion. or Order—Declara­
tion of Inralidity - Qnaxhiny—I.imita 
lion of Prorredinyx—Parties—Costs.] 
—Where it xvns evident from the con­
duct of counsel on both sides that they [ 
each took it for granted that the trial i 
Judge had knoxvledge of certain facts j 
established in another actian which had 
been previously tried before him with a i 
jury, and out of which tin* present ac­
tion arose, and that for that reason no | 
evidence was given of these facts. Held. I

that the trial Judge might properly, 
and in this present ease should, in de­
ciding tin* ruse, make use of the knoxv- 
l«*dge if tin* fads which he was so as­
sumed to have. Where a constable ap­
pointed as such by a by-law of a town 
« orporalion arrested a party claiming 
to have done so, an offence under the 
Criminal finie Is. 207 “ Vagram y " i 
and the party sue«l him for false arrest 
and imprisonment: I leld ( 1 I That t lu* 
constable, in making the arrest for such 
an offence, was not acting as tin* ser­
vant of tin* corporal ini ; and, therefore, 
that tin* maxim respondeat superior dal 
not apply : that the corporation was not 
liable to tin* party arrested; that a re­
solution of tin* council retaining an ad- 
xiieate to dclcnd the contahh* and agree­
ing to indemnify him xvas ultra vires, 
aiul that payment by tin* corporation to 
the advocati* so r«*tained of his costs ami 
to I In* advocate for tin* party arrested 
of his taxi*«l costs, xvere illegal. Wish- 
art v. City of Brandon, 4 Man. It. 403. 
at p. 4Ô2. McSorley v. Mayor of St. 
John, <i S. C. It. Ô31. at p. 5T>0. Corn- 
xxall v. West Missouri. 2Ô V. ('. ('. I*. 0. 
at p. 12. considercil. (2) That tin* pay­
ment of a fee to an advocate for his 
opinion as to the liability of the «•or­
poralion and of tin* councillors individu­
ally was a legal payment. t3i That, 
though possibly tile resolution of the 
conned and the payments made tlicrc- 
uniler might amount to a ratification of 
the act of the constable, so as to render 
tin* corporation liable to the party 
xxroiigfully arrested, it could not maki* 
it legal or iutra vires as against any 
complaining ratepayer. K«*lly v. Bar­
ton. 2s* O. II. tilts, referreil to. 141 
That, inasmuch as it app«*ared that the 
res ilutioii compluili«‘d of xvas passed by 
tin* council at the instigation of the <un­
stable. and that notwithstanding a h.v- 
laxv l passed after the payment of the 
«osis—the damages not having been 
paid i to the effect that no further pay­
ment should be math* in pursuance of 
tin* resolution, the constable still muin- 
Iain«*d that the toxvn xvas liable to in­
demnify him by mi son of the resolution, 
tin* constable was a proper party to the 
action, t."itThat tin* Municipal Ordin- 
aiice C. <l. ISSIS. «•. 70. sub-tit. “ Appli­
cation to Quash By-laxvs,” ss. 268 and 
200. are merely permissive, and do not 
oust the jurisdiction of the Court t.i de- 
« hire by-laxvs. orders, or resolutions in­
valid. nor, sciiibh*. to «plash them on 
certiorari, and di«l not apply where the 
by-law, order, or resolution is invalid 
on its fan*, and the actiin is to enjoin 
proceedings thereunder. (0) That s. 273 
affords protection for acts done under



V.] NKUI.IOKNCE. 5»7

'

\

\

iIn- by-law, «nier, «r resolution. hut does i 
not liar an action to restrain the cor- ; 
I ion: tion frail enforcing it. tjuii-rc. as ; 
to tile effect of s. llll, which applies, to 
by-laws only. ( 71 Against the conten­
tion that, as far as the claim for a re­
fund of the moneys paid under the re- ; 
solution was concerned, the action : 
should have been brought in the name 
of the town '.ir in the name of the At­
torney-! leiiera I—that a ratepayer suing 
on behalf of himself ami all other rate­
payers similarly situated had a right to 
bring the action. (8) That the town, ; 
having paid the moneys under the reso- , 
lution. not under a mistake either of 
law or fact, though at the constable's , 
leanest, and having, therefore, no right 
to recover them from him as money paid , 
to his use. the plaintiff suing on behalf 1 
of nil ratepayers, had no greater right. 
(Ui The corporation, having set up tin- 
by-law of the council to the effect that j 
no further payments Is- made under the 
resolution, and consented to judgment I 
and payment of costs, and the constable, 
on the ither hand, having contested the j 
plainti.Vs position throughout, the costs j 
of the action were disposed of as fol- ’ 
lows : The constable to pay the plain­
tiff's costs of and incidental to his de­
fence, including the costs of the trial; 
the corporation to pay the plaintiff’s 
costs of the motion for judgment against 
the corporation, and the corporation 
amt me <• instable to pay jointly the 
other costs. I’(‘(186 v. Town of Moono- 
iiiin nml Surfin. (Wetmore, .1.. 11)01), 
p. 207.

Municipal Ordinance Licensing 
By-law—Laundry -- Quashing — E ins­
til in (L unin — Oppressive and Unreas­
onable^ liv s.-s. !!.*$ of s. Ilâ of the 
-Municipal Ordinance, municipalities may 
pass by-laws for "controlling, regulat­
ing and licensing livery, feed and sale 
stables, telegraph and telephone com­
panies, telegraph and telephone offices, 
insurance companies, offices and agents, 
real estate dealers and agents, intelli­
gence offices, or employment offices or 
agents, butcher shops or stalls, skating, 
roller or curling rinks, mid all other busi­
ness industries or callings carried on or 
to be carried on within the municipality.” 
Held that a by-law imposing a license 
of per annum on every person carry­
ing on a laundry business could not he 
supported under the foregoing provision, 
inasmuch as it was unreasonable and 
oppressive, as ninny women in destitute 
circumstances who earn a meagre sup­
port by taking in washing would lie in­
cluded within its terms. The applica­
tion of the ejusdem generis rule dis­

cussed. In re Song Lie and Ilir Town 
of Ldinoulon. t Scott, J., 11MC» i, p. 4t>ti.

NEGLIGENCE.

Damages for Injury on railway
—Million for Xon-nuit — Evidence for 
Jury- Xeyliycnve—Bail way Mail Clerk 
an Passenger—Passenger lor It e ward- 
Contractor — Principal and Agent — 
Manier ami Serrant--!ndependent Con­
tractor—Ifenpondeat Superior—Misfeas­
ance and A i.n-fensiiuee. | — The action 
for damages for injury caused by negli­
gence of a i ommoii carrier of passengers 
is in tort. A duty is imposed by law 
upon a common carrier of passengers to 
carry them safely and securely so that 
no damage or injury shall happen to 
them by the negligence or default of tin- 
carrier. A breach if this duty is one 
for which an action lies which is found­
ed on the common law, and requires not 
the aid of contract to support it. It is 
now settled law that corporations are 
liable for negligence whether they de­
rive any ultimate pecuniary benefit or 
not from the perfirmaiice of the duty 
imposed on them. If tin- passenger he 
carried in performance of a contract, it 
is immaterial whether In- himself nego­
tiated tin- contract or paid the fare, or 
whether any fare were paid, or if paid 
wln-lhcr it went into ilu- pocket of the 
defendants. The ('. & 10. Itiv'.hvny Com­
pany wore the owners of a line of rail­
way lietween the city :»f Calgary and 
tin town of lOdmonton. hut owned no 
rolling stock and employed no staff for 
the operation of tin* road. They enter­
ed into an agreement with the C. I*. It. 
Co., tin- defendants " for tin- regulation 
and interchange if traffic and tin- work­
ing of traffic over the railways of the 
said companies, and for the division and 
apportionment of tolls, rates, and 
charges, and generally in relation to 
the management and working of the 
railways " of the two e impunies ; where­
by the defendant company agreed to 
operate the railway line on behalf of 
the C. & 10. Company “ with a staff and 
organization appointed by the C. I’. It. 
Co. (the defendants I. and to provide a 
service of such efficiency and speed and 
operate the property of the C. & 10. Co. 
as agents fir and on account of the C. 
& I0. Co., as may he required or directed 
by that company or its officer.” The 
contract also provided that the defen­
dant company should not Im- required to 
maintain the road " below a point of ef­
ficiency necessary to the safe and proper 
hurdling >f stub train service, as may
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ll.- miuired for the proper o|>eration of 
tin- railway.” All tne expenses of oper­
ating the road were to lie paid in the 
first instance by the defendant company, 
hut were to he charged against the (’, & 
K. Co. under a special clause in the 
agreement for the apportionment of the 
tolls and receipts. The rolling stock 
used in operating the road bore the 
name of the defendant company. The 
officials employed in operating it wore 
caps indicating that they were servants 
ot the defendant company. The defen­
dant company sold tickets entitling the 
holder to travel over the (’. & E. line, 
and issued a " Time Hill” giving the 
time tables of the western division of 
the defendant company, in which the 
line between Calgary and Edmonton 
was referred to as the “ Edmonton Sec- 
tbn.” and this time bill was endorsed 
with the names of the leading officials 
ol the defendant company. The plain­
tiff was a railway mail clerk in the em­
ploy of the Government of Canada, 
whose duty ii was to handle and attend 
to the Government mail matter being 
carried on the C. <k B. line between 
Calgary and Edmonton. This mail mat­
ter and the plaintiff were both carrii d un­
der a contract between the I’ostmaster- 
Genernl of Canada and the C. & E. Co., 
and the C. & E. Co. received from the 
Government of Canada the moneys paid 
for carrying the mail matter, and no 
part of such money was received by the 
defendant company. While being car­
ried on a train on the C. \ E. line to­
wards Edmonton, the plaintiff was in­
jured by the derailment of the train, 
which fell hit » a ravine, and lie brought 
action for damages against the defend­
ants :—Held, that plaintiff I icing law­
fully in the mail car with the know­
ledge and consent of the defendants, and 
a passenger under the charge and care 
of the defendants, of which there was 
evidence to go to the jury, a duty was 
imposed upon the defendants to carry 
him safely and securely, so that by their 
negligence or default no Injury should 
happen to him : that for a breach of 
this duty an action would lie indepen­
dent I v of any contract, and that the 
i|iiesiiou whether or not the defendant 
company received a reward for carrying 
the plaintiff did not affect the rights of 
the parties. Held, also, against the 
contention that the defendant company 
were merely agents for the ( \ & E. Go., 
and that the dlicials and workmen oper­
ating the road were the servants, not 
of the defendants, but of the G. \ E. 
Go., and that the latter company, if any­
one, were responsible : that there was 
evidence to shew that the officials and

workmen were the servants of the de­
fendant company, and that the defend­
ant company were not merely agents 
but were independent contractors :— 
Held, a Is >. against the contention that 
the defendants were the agents of the 
G. & E. Go. in operating the road, and 
were, therefore, liable for a misfeasance 
but not for u nonfeasance ; that the 
omission to take proper care in respect 
to the conditim of the bridge, and the 
track, and the running a train over the 
track and bridge while in an unsafe con­
dition, would lie a misfeasance and not 
a nonfeasance, and that, therefore, even 
if the defendants were merely agents of 
the G. A: E. Go., they would still Is* 
liable, /va»// v. l'iiiiadiiin I’acifiv Ity. 
Go. 1 McGuire. G.,1.. 10021, p. 120.

NOTICE.

See Sai.k m Ha nil

OPTION.

See HANIlMlim AM* TBNANT, 1.

PARTNERSHIP.

Sic Hiquou Licenser.

PAYMENT.

Taxes Illegally Collected He pay
mint of-- i'olnniury Pu y mint lt> * 
■ludiintn.] Certain of the plaintiff'* 
lots were by by-law of the défendent 
rillinlcipulity " exempted from patinent 
of ‘taxes” for the year *800 and 
other years. The said lots were av -m 
for taxes lor the - « ,«r for
“ school purposes only " . et «-after tin
plaintiff reeeiwsl from the defendant a 
statement and demand for payment 
within 20 days of the taxes on the said 
Hds for the said year, and " in eoiise- 
ntieiice of the said demand ” paid the 
same :—Held that, assuming the plain­
tiff was entitled to exemption from 
taxation for school purposes, this did 
not amount to such an involuntary pay­
ment as would entitle the plaintiff to 
recover the amount so paid. Effect of 
decision of Court of Revision discussed. 
Spriny Hire v. Town of Hcgimi. (Gt. 
en banc, ItHU I, p. 171.
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PAYMENT INTO COURT

Sec Bank Act.

PLEADING.

Amendment : See Bii.ln. Notes and 
Cheques : See Bank Act—Copy- 
ltuiirr—Practice.

PRACTICE.

Third party notice — Application 
f»r Directions—Right to Indemnity or 
Contribution — Warranta of Title.] — 
Plaintiff brought action against the de­
fendants for breach of warranty of title 
to a horse sold by the defendants to the 
daintiff. Defendants, in pursuance of 
cave given, served a third party notice 

on Grieve, from whom they had bought 
the horse, claiming to he indemnified by 
him to the extent of any damages re­
covered against them by the plaintiff, 
on the ground of breach of warranty 
of title by Grieve : — Held, that upon 
the application for directions as to 
trial the Court should consider the de­
fendants' right to contribution or in­
demnity, and if satisfied that he is not 
so entitled should refuse to give direc­
tions, which refusal will he tantamount 
to a dismissal of the third party from 
the action :—Held, also, that in the cir­
cumstances the defendants' claim 
against Grieve was not properly one 
for contribution or indemnity, and that 
no direction as to trial should he given. 
Itvldue v. Larose and Stirrett ( Scott, 
J., HHM) l, p. 0.

Pleading -Mortgage Action—Alter­
na tire Provisoes—Lmbarrassina or Un­
necessary—Striking out.]—The plain­
tiffs in paragraph 2 of their statement 
of claim alleged that the defendant by 
deed dated l.'ltli November. I8S8, in 
consideration of £1,003 lent him by one 
A. M.. mortgaged his reversionary in­
terest in his father's estate, and that in 
the said deed it was provided that if 
the defendant should within ten years 
after the date of the mortgage become 
entitled to the said reversionary interest 
by the death of the tenant for life, and 
should within 30 days after obtaining 
possession of the same pay the said A. 
M. #2,000, with compound interest at 
10 per cent, per annum, then the mort­
gage should be void. In paragraph 3

it was alleged that it was further pro­
vided by the mortgage that if the de­
fendant should at the expiration of 10 
years from the date of the mortgage re­
pay to A. Al. the said sum of £1,003, 
with interest compounded yearly at 10 
per cent., then the mortgage should be 
void. In paragraph 4 It was alleged 
that the defendant covenanted in the 
said deed to pay the mortgage money 
and interest and observe the provisoes 
therein contained. In paragraph 5 it 
was alleged that A. Al. had duly assign­
ed the mortgage to the plaintiffs ; in 
paragraph 0, that the defendant did not 
within 10 years become entitled to the 
property mortgaged by the death of the 
life tenant, and in paragraph 7 that the 
defendant had not paid any sum what­
ever on the mortgage. The plaintiff 
claimed £1,003 and interest at 10 per 
cent, compounded yearly:—Held, on un 
application to strike out the whole state­
ment of claim, or at any rate either 
luragruph 2 or paragraph 3 as em- 
larrassing, that the pleading was not 

embarrassing, and should stand ; that 
so far as any of the allegations might 
he unnecessary they merely anticipated 
a possible defence, and were not on that 
account embarrassing. Vancouver Land 
it Securities Vo. v. McKinnell (Scott, 
J., 1901), p. 27.

Practice -Jury—Counterclaim.] — 
Wlmie the claim is such that it cannot 
by reason of r. 170 ot the Judicature 
Ordinance (C. O. 1898, c. 21), he tried 
by a jury, and there is a counterclaim 
which, if the defendant had sued in a 
separate action, he would have been 
entitled to have tried by a jury ; if the 
counterclaim arises out of the same 
transactions as the claim, they must be 
tried together; and in that event the de­
fendant, having accepted the forum 
chosen by plaintiff, a jury cannot be 
allowed. Friel v. St inton (Richardson, 
J., 19021, p. 252.

Practice—Counterclaim — Adding 
Parties by.]—The practice of the Su­
preme Court of the Territories permits 
a defendant to set up a counterclaim 
which raises questions between himself 
and the plaintiff, along with other per­
sons, and to add such other persons as 
parties by the counterclaim ; the Eng­
lish practice respecting counterclaims 
contained in Order 21, rr. 11, 12, 13, 14 
and 15, being in force in the Terri­
tories. Robertson v. White ( Scott, J., 
1902), p. 311.

Practice—Cha m bers — Affidavits — 
Exhibits not filed.]—It is not necessary
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to fili> exhibits referred to in an allidavit 
iii<-ii on application in chambers. 
Lassai v. lluucr (Svott, ,1., 15Mi.ii, p.

Practice Order for Disco verp of 
Document»— \ on-compliance Applica­
tion to Dismiss Action—Failure to In- , 
dorxt Xntice mi Order Fuie 830.J ■— 
Huit» 380 applies to orders for discovery 
of documents, not only where the 
remedy sought for non-compliance is 
attachment, Imt also where the remedy 
sought is dismissal of the action or 
striking out of the defence. \Vhere 
therefore a copy of such an order served 
was not indorsed, as provided, an appli­
cation to dismiss the action for non- 
compliance with the order was refused. 
Leadliy v. (tact; ( Scott, .1., 19031, p. 
484.

Practice — (J ha in hcr I p plication — 
Insufficient Affidavit — Amendment re­
fused.] On an application by a land­
lord against his tenant for an order for 
possession, the applicant was refused 
leave to amend the allegations of his 
affidavit upon which the originating 
summons was issued. Smith v. Mac- 
farlanc ( So. It, I Scott, .1.. 1903), p. 
401.

Practice Judyment bp Default - 
Debt Interest ■ Seltiny aside—Hale 
'.Mi.|- -Where in an action for a debt or 
liquidated demand, there is also a claim 
for interest, as accruing prior to the 
issue of the writ, hut no allegation in 
the statement of claim of any contract. 
e\piess or implied, in pay it. it cannot, 
being an unliquidated demand, he in- 
eluded in a judgment signed by default 
under Hide ÎM». Such judgment will he 
sot aside as irregular. Fie in y v.
I.atimcr (Scott. .1., Ï903), p, 499.

Examination for Discovery —
Officer of Corporation—Ita itirup com­
pany — Station \ ye lit — Section Fore­
man—Chief Clerk in Office of (leneial 
Superintend! lit Full 201. | A station 
agent is an officer of a railway company 
within the meaning of Hide 201, and 
liable to lie examined for discovery. A 
section foreman is not such an officer, 
nor is the chief clerk in the office of a 
general superintendent. F y y les ton v. 
c. F. F. (Scott, j., iiM»4», p. :m.

Fer Hank Act Parties - Muni­
cipal Law, 1—Mortgage.

Service: See Canadian Pacific H.
Co. : See RECEIVER S.MAI.I. I»KIIT
Prockdvhk.

PRESCRIPTION.

Fee Limitation.

PUBLIC ADMINISTRATOR.

Fee Administration.

RAILWAYS.

Railway Act—C. /*. F. Act—Pre­
scription— Limitation — Amendment— 
I'csted Fiyht—“ Ity Feaxon of the Fail- 
trap '* — Commission or Omission.J — 
The provisions of The Railway Act, 
1888, s. 1287 (as to limitations of ac­
tions for damages or injury sustained 
by reason of the railway ) apply to ac­
tions founded on the commission of acts, 
not to those founded on the omission of 
acts, which it was the company's duty 
to perform. Kelly v. Ottawa H. Co., 
3 o. A. It. did: Me Willie v. N. S. R. 
Co.. 17 S. C. R. .771; Zimmer v. (4. T. 
R. Co., 19 O. A. R. d03, considered. If. 
in an action against a railway comimny, 
an amendment of the statement of claim 
is asked for it should not be allowed if 
s. 1287 applies, and the amendment sets 
up a new cause of action. Findlay v. V. 
P. If. (Richardson, ,!., 1901), p. 143.

Fee Negligence.

RECEIVER.

Interim Injunction - Pereira 
Probability of Plaintiff briny Fntitled 
to Itclicf Asked—Ualanec of Conveni­
ence— Incorporated Company.]—An ap­
plication to continue until trial an in­
terim injunction granted ex parte, and 
to appoint a permanent receiver, was 
dismissed, where the plaintiff's right of 
action was not entirely free from doubt, 
and it appeared that the injury that 
would be occasioned to the defendants 
by the granting of the injunction and 
the appointment of a receiver, if the 
plaintiff ultimately failed, would be very 
great, while that which would lesult 
to the plaintiff by its refusal, if he ulti­
mately succeeded, would be compara­
tively small. Application of this prin­
ciple to an incorporated company. Ifey 
nolds v. I'ryuliart. (Scott, .1.. 1902», 
p. 413.
See Sale of Land — Exemptions un­

der Execution.
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RESIDENCE.

See School District.

REVOCATION.

See Landlord and Tenant,

SALE OF GOODS.

Sale of Goode Ordinance — Sta­
tute of Fraud*—Memorandum in Writ­
ing—()mi«*ion of Term of Agreement 
—Connecting Documents—Evident r. | — 
Plaintiff's agent took n verbal order for 
goods from the defendant, one of the 
terms of payment being that he should, 
in a certain event, have six months’ 
credit. The plaintiff's agent signed a 
memorandum containing all but this 
term of the contract. The defendant 
subsequently wrote cancelling the order. 
This led to further correspondence. In 
none of the letters was any reference 
made to the term allowing six months’ 
credit. The Sale of Goods Ordinance. 
Ord. No. 10, 181M1, s. 4 (now ('. O. 
1898, c. 39, s. 0, sulwtantially a ie-en­
actment of the 17th section of the Sta­
tutes of Frauds), was pleaded :—Held, 
(1) That it was open to the defendant 
to prove, ns he had, that the term ns to 
six months’ credit was part of the con­
tract, and, ns it did not appear in any 
of the documents submitted to consti­
tute the note or memorandum in writ­
ing, the plaintiff was not entitled to re­
cover. (lit Tlmt as the statement of 
claim alleged the term us to six months' 
credit to lie part of the contract sued 
on, it was unnecessary for the defend­
ant to have proved it, and he might 
have taken the objection immediately 
u|K)ii the written evidence of the con­
tract lieing put in. (31 That a letter 
cancelling the contract for the purchase 
of goods cannot be taken to constitute 
an acceptance of the goods. Semble, 
(1) That parol evidence is admissible 
to connect several writings so as to con­
stitute them together a note or memor­
andum under the Ordinance. Oliver v. 
Hunting, 44 Ch. D. 205 ; 39 L. ,1. Ch. 
255 ; 02 L. T. 108; 38 W. R. 018. re­
ferred to. (2) That a memorandum 
of sale required to lie in writing may 
lie complete and binding, though silent 
as to pi ice and to time and mode of 
payment, if no agreement in fact was 
made on these points, the omission being 
equivalent to a stipulation for a reason­

able price and immediate payment in 
the usual mode. Valpy v. Gibson, 10 
L. .1. C. P. 241, App. 248; 4 V. B. 337 : 
11 Jur. 820, referred to. Colder v. llal- 
lett. (Wetmote. .1.. 19001, p. 1.

Sale of Goods — Tossing of Tro- 
perty in the floods thereunder—ltiglit 
of Tarty to Waive, the Performance of 
a Stipulation in hi* Favour.]—Wright 

I v. Shnttuck, 4 Terr. L. R. 455, Rouleau, 
.1., 1901, affirmed. ( Ininion evidence 
discussed. Wright v. Shattuck. (C't. 
1901), p. 204.

See Bank Act.

SALE OF LAND.

Sale of Land—Agreement—Time of 
Essence—Xotice—Cession Forfeiture of 
Taymcnts, rfc.—Receiver — Accounta­
bility for Rents—Laches—Specific Ter- 
formanee—Costs.] — Semble, that the 
acceptance by a vendor of a payment on 
account of a past due instalment of 
purchase money is a waiver of his right 
to take advantage of a provision in the 
agreement of sale making time of the 
essence thereof : but. if there be a sub­
sequent default in payment of a subse­
quent Instalment, that being a new 
breach, gives the vendor a right to in­
sist on that provision :—Held, (1) That 
a vendor, if he gives to the purchaser 
a notice limiting a reasonable time with­
in which to complete an agreement to 
purchase, and informing him that after 
the lapse of the time limited the agree­
ment will be treated as at an end. and 
if he does not act subsequently to waive 
the effect of the notice, thereby legallv 
rescinds the agreement, and the pur­
chaser is not entitled to specific per­
formance. (2) That mere delnv in en­
forcing his rights consequently upon 
such a rescission does not disentitle the 

! vendor to a declaratory order that the 
I agreement is rescinded. (3) That in 
1 such a case payments on account of 
j nurohase money are forfeited to the 
! vendor if there be a provision to that 

effect in the agreement, and, semble,
| even without such a provision. (41 
I That where, after such an agreement. 
i the property in question missed into 
i the hands of a receiver anpointed by the 

Court, and he. as well as the pur­
chaser. was given a notice in the terms 

, oisive mentioned, the receiver was ac­
countable to the vendor for the rents 
received subsequent to the dntn on
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which the notice tmniimted tlie agi 
ment. The receiver, on the grounds of 
lii« being an officer of the Court, and of 
the delay of the vendor in taking steps 
to enforce his rights, was not ordered 
to pay the costs of tin* application in 
which the above questions were raised 
Forfar v. Sage, Lx parle Wilkin* 
(McGuire, 1902), p. 255

SMALL DEBT PROCEDURE.

For Taxes : — See Assessment and
axation.

SCHOOL DISTRICT.

Erection of School District - !
School Ordinance—District more Ilian \ 
Five Miles Loun -Consent of Ratepap- ! 
erg Affected — .Meaning of "Affected” 
and of “ Actually Resident” *— Resi­
dence—Domicile- -Construction of St a- I 
talcs—Confirmatory Ac/.]—The exprès- j 
sion “all the resident ratepayers affect- ' 
ed by such permission ” ns used in s. 12 
of the School Ordinance, c. 75, (J. O. I 
1898, means, not “ all the resident rate- j 
payers,” hut only those who are affected j 
by the district being more than live 
miles long, and when the district pur- ' 
ported to be erected is in fact over five 
miles long, the residents in each of the 
tiers of sections which lie at the ex­
tremities of the district must he con­
sidered ns affected since it is impossible 
to say which tier should be regarded as i 
the excess in length. Where a rate­
payer owned real property in the dis- ! 
trict and had a home with furniture in 1 
it locked up on this property, but rent­
ed a house out of the district for the 
use of his wife and family, while he 
was prospecting in the mountains and 
for some time also working in a coal 
mine, both out of the district :—Held, : 
that lie was not an “ actual resident “ 
whose consent in writing could lie re­
quired under s. 12. The meaning of 
" residence.” “ actual residence,” and 
“ domicile.” considered, barren ft at. 
v. McF.achen et at. (McGuire, C.J., 
1992». p. 333.

Judicature Ordinance — Small 
Debt Rroeedurc — Counterclaim for 
Large Debt- dost».]—In an action un­
der the small debt procedure, the de­
fendant may under Rule (112. set up a 
counterclaim, the amount of which ex­
ceeds the small debt jurisdiction. Where 
such a counterclaim is dismissed with 
costs, the plaintiff is entitled to tax a 
fee of ten per cent, on the amount un­
der Rule (il7, which extends to counter­
claims. Cox v. Christie. ( Scott, J., 
1993», p. 475.

Practice — Conversion — Tort 
Waived—Goods Sold—Debt.]—A claim 
for the value of goods converted by the 
defendant, the plaintiff expressly waiv­
ing the tort and suing ns for goods sold 
and delivered, may be sued under the 
small debt proceduie. The plaintiff in 
his statement of claim under the small 
debt procedure, alleged that the de­
fendant had wrongfully taken posses­
sion of a horse ami converted it to his 
own use. and expressly waived the tort 
and sued for goods sold and delivered, 
claiming $75, the value of the horse. 
An application to set aside the writ and 
service, upon the ground that the claim 
was not one for debt within the mean­
ing of Rule 002, which brings all claims 
and demands for debt, whether payable 
in money or otherwise, where the 
amount claimed does not exceed $109 
within the small debt procedure was re­
fused. The word “ debt is not re­

stricted to a sum certain or capable of 
being reduced to a certainty by calcu­
lation,” but includes a claim for the 
value of goods sold where no price is 
mentioned. Henry v. Magain. (Scott, 
J„ 1904), p. 512.

SPECIFIC PERFORMANCE.

Sec Landlord and Tenant. 1 Sale

STATUTE OF FRAUDS.See Assessment and Taxation.
Sec Sale of Goods. 1

SHERIFF. SUCCESSION.
INTERPLEADER. See Devolution of Kstates
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SUMMARY CONVICTION.
See Conviction.

SUMMARY TRIAL.
Sec Conviction.

TAX SALE.
Sale for Taxes Liability of Pur­

chaser for Taxes Imposed in the Year 
of Sale—Construction of Statutes.]— 
Certain lots in the city of Calgary were, 
on the 27th June, 18!Hi, sold for arrears 
of taxes due thereon for certain years 
prior to 189G; the sales were duly con­
firmed by the Court, and on the 10th 
July. 1807, and 27th June. 1808, the
fmrehaser received certificates of title 
n due form from the Registrar of La"d 

Titles, and entered into and remained 
in possession of the lots as owner. The 
lots were duly assessed for taxes for 
the year 1800, hut no rate was struck 
until after the sale. The said taxes 
for 1800 remained unpaid for two years. 
Section 81 of the Ordinance incorporat­

ing the city of Calgary provides that 
the transfer from the treasurer to the 
purchaser shall vest in the purchaser 
all the rights of property of the original 
holder of the land, and purge and dis­
encumber it from all encumbrances of 
whatever nature other than existing 
liens of the city and the Crown :—Held, 
that the lots in question were liable to 
be sold for taxes for the vear 1800, and 
that, under s. ÎÏ1 of the same Ordinance, 
the purchaser was personally liable to 
the city for the amount of the taxes. 
Section 81 was amended by Ordinance 
1900, c. .*19, s. 4, by the addition after 
the word “ Crown ” of the words “ in­
cluding all taxes unpaid upon such land 
at the day of the dale of such transfer, 
and whether imposed before or after the 
day of the date of the tax sale at which 
said lands were sold:”—Held, that this 
amendment did not raise the presump­
tion that the section ns it originally 
stood had not the same meaning ; that 
the amendment was probably made to 
remove doubts that may have existed. 
In re Lougheed and the City of Cal- 
gurp. (Scott, J., 1901 I. p. 200.

Municipal Law Sale of Land for 
Taxes—Corporation—Right to Redeem 
—Construction of Statutes Retroactive 
Legislation—Vested Rights.]- - Section

St) of the charter of the city of Calgary 
(Ordinance .'111 of 189."!l, provides that 
if land sold for taxes lie not redeemed 
within one year after the date of the 
sale, the purchaser shall be entitled to 
a transfer, which shall have the effect 
of vesting the land in him in fee simple 
or otherwise, according to the nature of 
the estate sold, and s. 81 provides that 
the transfer shall not only vest in the 
purchaser all rights of property which 
the original owner had therein, but shall 
purge and disencumber such land from 
all payments, lien charges, mortgages, 
and encumbrances whatever, other than 
existing liens of the city and the Crown. 
Certain lots in the city of Calgary were 
sold for taxes on Kith April, 1900. and 
a transfer was given to the put chaser 
on 8th May, 1901. the owners not hav­
ing offered to redeem within the year : 
—Held, that s. 2 of Ordinance 12 of 
1901, “an Ordinance respecting the 
Confirmation of Sales of Lands for 
Taxes,” passed 12th June. 1901, giving 
a right to redeem at any time before the 
hearing of the application for confirma­
tion. is not restrospective, and that the 
original owners could not take advan­
tage of its provisions :—Held, further, 
that ss. 80 and 81 of the charter of the 
city of Calgary are not ultra vires as 
being in conflict with ss. Ô4 and Ô7 of 
the laiud Titles Act, 1894. Wilkie v. 
delicti, followed. In ic Kerr. (Scott, 
J., 1902), p. 297.

See Appeal.

TENDER.
See Landlord and Tenant, 1.

TIME.
Of the essence : Sec Sale of Land.

VESTED RIGHTS.

Sic Assessment and Taxation — 
Railways—Tax Sale.

VOLUNTARY PAYMENT.
See Payment.
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WAIVER.

Sec Lan ULURU ani> Tenant.

WEIGHTS AND MEASURES.

Dominion Weight» and Mea­
sures Act, R, S. C. e. 104, s. 81—
Contract to T hr euh drain — (Juan lit a ' 
Threshed Suhacquentlp Ascertained by : 
Cubic Measurement — H fleet of upon \ 
Contract. | — The defendant contracted 
with the plaintiff to thresh his grain 
at a price per hushel. The quantity 
threshed was not measured with a Do­
minion standard measure, or weighed, 
hut was subsequently ascertained by the 
defendant by cubic measurement 
Held, that so measuring the grain was

not a " dealing '* within the meaning of 
s. 21 of the Weights and Measures Act, 
which could relate hack and render the 
contract void, and that the defendant 
was not therefore disentitled to a lien 
under the Threshers* Lien Ordinance. 
Macdonald v. Corrigal ( 1 803i. Man. 
it. -84 ; and Manitoba Klcetric and 
(las Light Co. v. Genie ( 18871, 4 
Man. It. 210, considered. .Indiquent 
of Wetmore, J., reversed. Conn v. 
I,'itzyerald. ( Wetmore, .1.. 1002. Ct. 
Its..I, p. 340.

WARRANTY.

Sec Bank Act — Sale of Goons — 
Practice.
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