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CALDER v. HALLETT.

Kale of Goods Ordinance—Statute of Frauds—Memorandum in writing—
Omission of tcrm of agreement—Connecting documents cvidenee,

intift’s agent took a verbal order for goods from the defendant,
one of the terms of payment being that he should, in a certain
event, have six months' eredit. The plaintiffi’s agent signed a
memorandum containing all but this term of the cantract. The
defendant  subsequently wrote eancelling the order.  This led
to further correspondence. In none of the letters was any refer-
ence made to the term allowing six months’ eredit,

The Rale of Goods Ordinance, Ord, No. 10, 1806, s, 4 (now
ISOR, ¢, 39, s 61, (substantially a re-enactment of the 17th sec, of

O, O,

the Statute of Frauds), was pleaded,

Held—(1). That it was open to the defendant to prove, as he had,
that the term as to six months' eredit was part of the contraet,
and, as it did not appear in any of the documents submitted to
constitufe the note or memorandnm in writing, the plaintiff was
not entitled ta recover,

(2) That as the statement of claim alleged the term as to six
months’ credit to he part of the contract sued on, it was unneces-
sary for the defendant to have proved it, and he might have taken
the objection immediately upon the written evidence of the con-
tract being put in,

G That a letter cancelling the contract for the purchase of goods
cannot be taken to constitute an acceptance of the goods.

Semble—(1). That parol evidence is admissible to connect several
writings so as to constitute them together a note or memorandum
under the Ordinance

Oliver v, Hunting,' veferved to.

44 Ch, D. 205; 59 L. J. Ch. 255; 62 .. T. a8 W. R. 618,
i 1

T R Yo v
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T'hat a memorandum of sale required to be in writing may be com-
plete and binding, though silent as to price and to time and mode of
payment, if no agreement in fact was made on these points, the
omission being equivalent ta a stipulation for a reasonable price and
immediate payment in the usual mode, Valpy v. Gibson* re-
ferred to.

[WETMORE, J., May 31st, 1900.

Statement,

Trial of an action before WETMORE, J., without a jury.
E. A. C. McLorg, for the plaintiff,

W. R. Parsons, for the defendant,

| [May 31st, 1900.)

WeTMORE, J.—On the 27th September, 1898, the defendant
verbally ordered from the plaintiff’s agent, one R. J. Butler, a
quantity of clothing to the value of $114.75, to be delivered at
Saltcoats on or before the first April, 1899. The price and
terms of payment were agreed on at the time of the bargain,
and the terms of payment were to be six per cent. discount
from the agreed price if paid within thirty days after the
first April, and if the defendant could not avail himself of
the six per cent. discount, he was to have six months from
the 1st April to pay for the goods. The plaintiffs’ agent
prepared a written memorandum, which he signed and deli-
vered to the defendant. This memorandum was in the fol-
i lowing form:—* Saltcoats, Sept. 27, 1898. W. H. Hallett,
] Esq., Bt. John Calder & Co., 6 off 30 days, 1 April.” Then
i followed a description of the goods and the prices. On the
{ 11th October following, the defendant wrote and signed the
following letter to the plaintiffs.

“ Saltcoats, 11]10, 1898. John Calder & Co., Hamilton.

} Gentlemen,—On Sept. 27th T gave your traveller, R. J.
| Butler, an order for some clothing, which I wish you to can-

cel at once. Yours truly, W. H. Hallett.”

On the 22nd November, 1898, tne plaintiff wrote the
defendant an answer to that letter, in which he stated (I
only give the portions material to this case): “You ask us
to cancel order, but give us no reason for doing so. We

10 L. J. C. P. 241, at p, 248; 4 C. B. 837; 11 Jur. 826.
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would remind you that this order was given by you to our
traveller in September, and all the numbers are in a more
or less forward state of manufacture, so to cancel them now

would impose a certain amount of loss and inconvenience
to ug, and we hardly think you would expect us to cancel same
without giving very good reasons for doing so. We will wait
your further letter on the subject.” On the 28th Novem-
ber, 1898, the defendant wrote and signed the following
letter to the plaintiff.

John Calder & Co., Hamilton. Saltcoats, 28|11, 1898.

Gentlemen,—Yours of the 22nd to hand, and contents
noted.  On the 11th October I wrote you to cancel my order,
and T know by that time nothing was in a state of manufac-
ture for me. If they are now, it is your own fault. You
ask for a good reason why I cancel order. The first is that
I will not do business with a house that has the reputation
that you have, and in the second place, I have all the goods,
bought from good houses, that I can pay for, and were
bought before I gave your traveller that order.

Yours truly, W. H. Hallett.

P. S.—As I told you before, if you are so foolish as to

ship goods, T will most certainly decline to accept same.
—W. H. H”

On Dec. 7th, 1898, the plaintiff replied to this last letter,
stating in effect that the defendant’s reason for cancelling
the order was unsatisfactory, and would not be accepted,
resenting the imputation against the reputation of his house,
and that he would forward the goods in due course. The
goods arrived by railway at Saltcoats, but the defendant
refused to accept them.

There was no reference in any of the writings to the six
months” credit in case the defendant could not avail himself
of the six per cent. discount. The defendant contends that
the contract in question is not enforceable by action, because
the provisions of paragraph 1 of 8. 4 of “ The Sale of Goods
Ordinance, 1896 ” (No. 10 of 1896) were not complied with.

3

Judgment.

Wetmore, J.
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Judgment.
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I have some doubts whether the letters written by the

Wetmore, J. defendant sufficiently refer to the memorandum made by the

plaintifi’s agent Butler, s0 as to afford internal evidence
of the fact, and if they do not, whether there is sufficient
parol testimony to point out the connection between these
letters and  that  memorandum, assuming that parol
testimony  can be received for that purpose. It would
seem, under the authority of Oliver v. Hunting,' that
parol testimony s admissible for that purpose. I do
not consider it necessary to determine this question, hecause
I am of opinion that the plaintiff must fail on another
ground, namely, that the nete or memorandum in writing,
which consists of the several writings before referred to
not contain all the essential terms

taken together,
of the contract, inasmuch as there is no reference to the
gix months’ credit. It is unnecessary to cite authority
for the proposition that the note or memorandum must
contain all the essential terms of the contract. It is true
that Wilde, C.J., in Valpy v. Gibson? lays it down that * the
omission of the particular mode or time of payment, or even
of the price itself, does not necessarily invalidate a contract

“ (Goods

of sale,” and he goes on to give the reason; he says:
may he sold, and frequently are sold, when it is the intention
of the parties to bind themselves by a contract which does
not specify the price or the mode of payment, leaving them
to he settled by some further agreement, or to be determined
by what is reasonable under the circumstances.” But I
should infer from that that, when the price and terms of the

payment have been expressly agreed upon between the par-
ties, they are most essential parts of the contract, and should
be, under the authorities, embodied in the note or memoran-
dum in order to satisfy the Ordinance, According to a note
in Benjamin on Sales (3rd ed.) *185, this has been held in
three American  cases—O Donnell v. Leeman,® Davis v.
Shields,* and Salmon Falls Mnfg. Co. v. Goddard *—and, ac-
cording to a note in the Digest of English (fase Law, vol.

43 Me. 158, ‘26 Wend. N. Y, 341, 55 U. 8. (14 How.) #46.




v.] CALDER V. HALLETT. 5

{, col. 40, it has also been held by Stephen, J., in MeCaull v. Judgment.
Stlrauss.® Wetmore, J.

It was urged for the plaintiff that the defendant’s letters
amounted to an acceptance of the goods within par. 3 of
sec. 4 of the Ordinance. I am at a loss to conceive how
letters written before the goods were ready for being for-
warded requesting that the contract be cancelled can be
held to be an act done in relation to the goods. It seems to
me to be an act done in relation to the order for the goods,
not in relation to the goods themselves. It is true such a
writing may, if it containg the proper essentials, amount
to a note or memorandum in writing to satisfy the first par-
agraph of the section. But T cannot understand how a let-
ter requesting the order to be cancelled can possibly be
construed to be an acceptance of the goods. Certainly such
a letter would not be an acceptance to satisfy the Statute of
Frauds.  Sce Taylor v. Smith. While T can find no case
where such a letter has been held to be an acceptance within
the Statute, T can find cases where a very trifling meddling
with the goods themselves has been held to be an acceptance,
and 1 think par. 3 of sec. 4 of the Ordinance was framed to
declare the law in accordance with those cases.

It was also set up that, because the defendant did not in
his statement of defence specially deny the contract, as set
out in the statement of claim, the plaintiff was entitled to
recover. There is nothing in this contention. The defen-
dant did set up in his defence that the contract did not com-
ply with par. 1 of sec. 4 of the Ordinance, and that raised
the whole question. When the note or memorandum of the
contract relied on was put in the defendant could have
shown by parol testimony that it did not contain an essential
term in the agreement. The authorities are clear on that
point, and that is what the defendant did do in this case.
As a matter of fact, he need not have done so. Under the
pleadings he might have claimed that the note or memor-
andum put in did not contain all the essential terms of the

‘1 Cab. & E. 106. 61 L. J. Q. B. 331; [1893] 2 Q. B. 65; 67
L T. 39; 40 W. R. 486—C. A.

e
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Judgment. contract, even according to the plaintif’s own pleadings-

Wetmore, J. See par. 3 of the statement of claim, which sets out that

the six months’ credit was part of the agreement.

There was an application on behalf of the plaintiff, under
Rule 258 of the Judicature Ordinance, to prove another
memorandum made by Butler. I took this application into
consideration. I refuse to grant this application. In the first
place, I cannot see how this paper is admissible, under any
circumstances. The memorandum made by Butler, and re-
ceived in evidence, was only admissible on the ground that
it was presumably the order which the defendant had in
his mind and referred to in his letters to the plaintiff. He
could not possibly have had the other memorandvm im
his mind, for he had never seen it before the trial. More-
over, this memorandum can serve no useful purpose, it does
not refer to the six months credit.

Judgment for the defendant with costs.

BOLDUC v. LAROSE axp STIRRETT.

Third party notice—Application for directions—Right to indemnity or
contribution—Warranty of title.

Plaintiff brought action against the defendants for breach of war-
ranty of title to a horse sold by the defendants to the plaintiff,
Defendants, in pursuance of leave given, served a third party
notice on Grieve, from wham they had bought the horse, claiming
to be indemnified by him to the extent of any damages recovered
against them by the plaintiff, on the ground of breach of war-
ranty of title by Grieve.

Held, that upon the application for directions as to trial the Court
should consider the defendants’ right to contiibution or indemnity,
and if satisfied that they were not so entitled should refuse to give
directions, which refusal will be tantamount to a dismissal of the
third party from the action,

Held, also, that in the circumstances the defendants’ claim against
Grieve was not properly one for contribution or indemnity, and
that no direction as to trial should be given.

[ScorT, J., October 17th, 1900.]
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This was an application by the defendants, who had Statement.
served a third party notice under Rule 64 of the Judicature
Ordinance (C. 0. 1898 ¢. 21), for directions as to the trial.

The facts appear sufficiently from the judgment.

[17th October, 1900.]

Scort, J.—This is an application by the defendants fov
au order for directions as to the trial of the action.

The statement of claim alleges that the defendants, by
warranting that they had a lawful right to sell a certain
horse, sold same to the plaintiff for $70.00; that defendant
had not the lawful right to sell said horse, and that in con- .
sequence plaintiff was afterwards obliged to deliver up same
to one Grant, who had the right and title thereto, and plain
tiff lost said horse and the price he had paid therefor. He
claims $100.00, the value of the horse.

After service of the writ upon them, the defendants, in
pursuance of leave obtained for that purpose, served a third
party notice upon one Ludwig Grieve, claiming to be en-
titled to contribution from, and to be indemnified by, him
to the extent of all sums that may be adjudged against
them in this action for damages and costs, together with
their costs, on the ground that he, by warranting that he
had a good and lawful right and title to sell the horse in
question, sold the same to the defendants and received valu-
able consideration therefor, and on the ground that they,
relying on his said warranty, sold said horse to the plaintiif,
who now claims that they had no right or title to sell same,
and that same was, and now is, the property of Grant.

Grieve, the third party, duly entered an appearance to
the action, and this application is for directions as to the
trial and disposal of the questions arising between defendants
and himself.

It appears to be well settled that the question of the
defendants’ right to contribution or indemnity should be
considered on the application for directions, and that, if the
judge to whom the application is made is satisfied that a
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Judgment.

Seott, J.

TERRITORIES LAW REPOITS, I Vol.

defendant is not entitled to such contribution or indemmity,
Le should refuse to give directions, and that the effect of
his refusal will be to dismiss the third party from the
action. (See Carshore v. N. E. Ry. ('0..' Baxler v. France?
Nehneider v, Batt?

Rule 60, under which leave was granted to serve the
third party notice, authorizes the service of a notice only
in cases where a defendant claims to be entitled to contri
bution or indemnity over against the third party. It 1s
taken from English Order 16, Rule 48 (Marginal Rule 170),
which has been in force since 1883, The rule in force prior
to that time authorized the service of a third party notice
where the defendant ¢laimed to be entitled to contribution or
indemnity, “or to any other vemedy or relief,” over against
the third party. It. therefore, follows that cases decided
under the old rule afford hut little, if any, assistance in as-
certaining the scope and effect of the present rule,

Speller v. Bristol Steam Navigation Co.* appears to me
te strongly support the contention of the plaintiff that the
defendants” claim against the third party is not one for
cither contribution or indemnity within the meaning of
Liule 60. That was an action for breach of contract by
the plaintiff to recover for damages to a cargo of sugar,
caused by the alleged unseaworthiness of the ship in which
it was carried by the defendants under their contract to
deliver same at Bristol.  Defendants sought to add the
owner of the ship as a third party, alleging that they had
hired the ship from him under a charter party, by which
he had covenanted that the ship was seaworthy, and had
undertaken to keep her seaworthy during the period over
which the charter party ran. It was held by the Court of
Appeal that the defendants’ right over against the owner was
not a right of indemnity, and that. therefore, they had no
right under the rule to bring in the owner as a third party.

L, J. C
44 L. J. (
341; 14 R. 265; 11
T0L; 45 L. T. 371
06; 50 L. T. 419;

T60; 20 Ch. D. 344; 52 L. T. 33 W. R. 420,

(1805) 1 Q. B. POT2 LT, 183 43 WL R,
mes R, 234, %50 L. J. Q. B, 1 8Q.8. D
W. R. 420. 53 L. J. Chy 1 13 Q. B. D.
2 W. R, 670; 5 Asp. M. (
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In so far as the application of the principle is concerned, Judgment.
I can =ee no material difference between the circumstances Sc.rquJ.
of that case and the present one.  Both are ||I‘il('li(‘z|l|.\'
actions for breach of warranty, and in each it is claimed
that the person sought to be added as a third party had
given a warranty to the defendant similar to that under
which the plaintiff claimed.”
I cannot find any case in which the principle laid down
in Npeller v. Bristol Steam Navigation C'o.* has heen ques-
ticned or departed from. Upon referring to Baxter v.
Franee® above, upon which defendants rely, T find that it
does not lay down any different principle.
It was not contended, nor do I think it could reasonably
be contended, that the defendants’ claim against the pro-
posed third party ix one for contribution,
For the reasons I have stated, and solely on the ground
that 1 am of opinion that the defendants have not disclosed
any right of contribution or indemmity over against the
proposed third party, 1 refuse to make an order for diree-
tions,

REPORTER:
Chas. A. Stuart, advocate, Calgary.
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IN Re BONGARD.

Extradition—Foreign warrant—Proof of—Proof of warrant being in force
—Return—Discharge.

A warrant under The Extradition Act (R, 8. C, 1886, c. 142, s. 6*)
for the apprehension of a fugitive was issued upon duly authenti-
cated copies (1) of an indictment found by a grand jury in a for-
eign country charging the accused with an extradictable offence,
(2) af a bench warrant issued upon the said indictment, accom-
panied by a copy of a return thereto by the sheriff dated 10th
April to the effect that he could not find the accused and believed
that he was without the jurisdiction, and (3) of depositions of wit-

i nesses tending to show that the accused was guilty of the offence

charged.

On the hearing, the proceedings above mentioned were put in as
evidence subject to objection, ana the said sheriff gave evidence
that the accused, whom he identified, had been in custody from
about the 1st May until the sittings of the Court at which he was
indicted, and that he was at that sittings discharged from his cus-
tody.

Held, (1) That, in order to give jurisuiction te a Judge to issue such
a warrant, either a foreign warrant of arrest must be proved or
an information or complaint must be laid before the Judge at or
before the time of the issue of the warrant,

! (2) That, in case of a foreign warrant, it must be shown to be out-
standing and in full force, and that the evidence failed to estab-
lish this,

Sthlr. That in case of a fareign warrant, the original must be pro-
duced.

The accused was therefore discharged.

[ScorT, J., October 19th, 1900.

Statement. Hearing of an application for extradition,

C. A. Stuart, for the State of Minnesota.
Hon. J. A. Lougheed, Q.C., for the prisoner.

[19th October, 1900.]

Scorr, J.—On the twelfth day of October, inst., upon
the application of Mr. Stuart, acting on behalf of the Stale

**Whenever this Act applies, a Judge may issue his warrant for
the apprehension of a fugitive on a foreign warrant of arrest, or an
information or complaint laid before him, and on such evidence, or
after such proceedings as in his opinian would, subject to the pro-
vigions of this Act, justify the issue of his warrant, if the crime of
which the fugit is accused or alleged to have been convicted, had
been committed in Canada,

2. The Judge shall forthwith send a report of the fact of the
issue of the warrant, together with certified copies of the eviGence
;nd foreign warrant, information or complaint, to the Minister of

ustice,”
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of Minnesota, I issued a warrant, under The Extradition Judgment.
Scott, J.

Act, to the constables of the North-West Mounted Police,
directing them to apprehend Gerhard Bongard, and to bring
him before me or some other Judge under the Act, to be fur-
ther dealt with according to law.

Upon the application for the warrant there were pro-
duced before me the following documents, viz.:—

1st. A duly authenticated copy of an indictment found
by the Grand Jury of the County of Carver, in the State
of Minnesota, on the 17th day of March last, whereby said
Bongard was charged of the crime of wilfully misappro-
priating and feloniously converting to his own use certain
moneys amounting to $6,450.75, of and belonging to said
ccunty, deposited with and received by him as treasurer
of said county, the particulars of said offence being set
out in detail in such indictment.

2nd. A duly authenticated document, purporting to
be a copy of a bench warrant issued upon said indictment
from the District Court of the 8th Judicial District of said
State, on the 15th day of March last, directed to any sherift
of said State, and commanding him forthwith to arrest said
Bongard, and bring him before the said Court to answer
said indictment. Theecopy produced shews that the warrant
was issued by order of said Court, and was signed by the
elerk thereof, and that it bore a seal, but it does not shew
that the seal was the seal of the Court from which the
warrant issued.  Accompanying the copy of warrant
was a copy of a return thereto by the Sheriff of Carver
County, dated 10th April last, wherein he returns that
said warrant was placed in his hands on 15th March last,
that under and by virtue thereof, he had made diligent search
for said Bongard, and was unable to find him in said State,
and that he believed that said Bongard was without said
State, and sought an asylum without said State so that ser-
vice of said warrant could not be made upon him.

3rd. Duly authenticated copies of the depositions of cer-
tain witneses taken by and before Francis Cadwell, Judge
of said District Court, on the twelfth day of April last.
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Scott, J.
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Under the warrant issued by “me, said Bongard was
Lrought before me on 16th day of October instant, when
1 proceeded to hear the case. Mr. Stuart, on behall of
the State, tendered as evidence the documents above men-
tioned, and certain other documents in the nature of certi-
ficates, authenticating them, and by consent of counsel
for Bongard, I received them subject to any objections that
might thereafter he raised by him to their admissibility as
cvidence,  Mr. Stuart then called as a witness the Sheriff
of Carver County, who made the return above referred to.
He identificd the prisoner as the person referred to in the
bench warrant referred to, and stated that, to his knowledge,
Tongard had acted as treasurer of Carver County, and had
received money from him as such. His further evidence,
8o far as material, was to the effect that he saw Bongard in
Carver County on 10th February last, that the next time he
saw him was at Olds, Alberta, about the beginning of May
last, that about that time Bongard accompanied him from
Olds to the city of Chaska, in Carver County, Bongard being
then in his custody, that he held Bongard in his custody at
Chaska for about fourteen days, until the sittings of the
Court, and that he was discharged from his custody at that
sittings of the Court.

No further evidence was adduced in support of the
application for extradition, nor was there at any time any
information, charge, or complaint against Bongard laid
before me.

Among the objections taken by counsel for Bongard
were the following:—

That there was no foreign warrant produced before me
at the time I issued the warrant for the arrest of Bongard,
ner was there any information or complaint laid before
me at that time, that, therefore, T was not justified in issu-
ing the warrant, and it follows that the proceedings founded
upon it are void; that the only document in the nature of
a foreign warrant was, at the most, an authenticated copy
<f such a warrant, and there is no provision made for the
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production of a copy in lieu of the original; and that the
evidence shews that the warrant, of which a copy was pro-
duced, was satisfied, the sheriff having taken Bongard into
custody under it, and that he was discharged from custody by
the Court,

I think there can be no doubt that, by virtue of the
Tmperial Order in Council of 21st March, 1890 (See Dominion
Statutes, 1890, p. xliii), the procedure with respect to the ex-
tradition of criminals from Canada to the United States is
regulated by the provigions of The Extradition Act, R. 8. C. c.
142, Nection 6 of that Aet provides that a Judge may issue

his warrant for the apprehension of a fugitive on a foreign
warrant, or on an information or complaint laid before him,
and on such evidence, and after such proceedings, as in his
apinion would, subject to the provisions of the Aet, justify
the issue of his warrant if the crime, of which the fugitive
is accused or alleged to have been convieted, had been com-
mitted in Canada.

It follows from this that, in order to give a judge juris-
diction to issue a warrant, there must be either a foreign
warrant or an information or complaint made befors him.
There is nothing in the Act to shew that the existence of a
foreign warrant may be proved by the production of an
atthenticated copy, or in any other way than by the pro-
duetion of the original. In fact, sec. 10 of the Act would
scem to indicate an intention that the original warrant
should e produced, for in addition to expressly provid-
ing that copies of depositions or statements, if authenti-
cited in the manner therein preseribed, may he received
it also provides that, il the warrant purports to he signed
by a judge, magistrate, or officer of the foreign state, and is
further authenticated in the manner therein preseribed, it
may be received in evidence in proceedings under the Act.

The case of Queen v. Glanz' was relied upon hy Mr,
Stuart as supporting his contention that a foreign warrant
may be proved by the production of a duly authenticated

1 L. J. Q. B 419;: 0 Q. B. D. 93;: 46 L. T. 592,

13

Judgment.

Scott, J.
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cepy. Upon referring to that case, I find that it has no
application to the present case, because it is a decision upon
the effect of sec. 15 of the Imperial Extradition Act of
1870, which expressly authorizes that mode of proving the
werrant.

For the reasons I have stated, I entertain serious doubts
whether, in cases where the proceedings are founded upon
a forcign warrant, the original must not be produced.

I am, however, of the opinion that the last objection
above referred to is well taken, and that it has not been
ghown that there is now outstanding any foreign warrant
for the apprehension of Bongard. The only foreign war-
rent of which there is any evidence is shewn to have been
returned on 10th April last by the sheriff, in whose hands
it was placed for execution. Presumably, it was returned
te the Court from which it issued.

It is open to question whether, after having been so
returned, it could again be delivered to the same or any
other sheriff for execution. At all events, there is nothing
tc shew that it was so delivered, or that it was re-issued.
1t is true that the same sheriff afterwards took Bongard
into custody, but it does not appear that it was under the
same warrant, and even if such had been shewn, that fact
would not be evidence of the validity of the warrant. Tt
weuld, however, shew that, even if it had been properly
re-issued, its force had been spent, as the person whose
arrest it directed had heen arrested under it, and brought
before the Court from which it issued.

It was contended by Mr. Stuart that, under sec. 9 of
the Act, I must hear the case in the same manner, as
nearly as may be, as if the fugitive was brought before a
justice of the peace, charged with an indictable offence com-
mitted in Canada; and that if a prisoner charged with
such an offence is brought before a justice without any
irformation or complaint having been previously laid, he
might then draw up an information or charge against him
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and proceed to hear it. He relied upon Regina v. Hughes*
in support of his contention. In that case the Court of

Crown Cases Reserved appears to have held that a justice
weuld have jurisdiction to hear a charge under those cir
cumstances, and T was at first inclined to the view that by
analogy I might pursue the same course under the Act,
Lut upon further consideration of the question, 1 cannot
80 hold.

Sub-sec. 2 of sec. 6 of the Act prescribes that forth-
with after the issue of the warrant the judge shall send to
the Minister of Justice a report of the fact of the issue of
the warrant, together with certified copies of the evidence
and foreign warrant, information, or complaint. It thus
appears that where the proceedings are founded upon an
information or complaint it must be in writing at the time
of the issue of the warrant.

"The fact that a copy of it must at once be forwarded to
the Minister of Justice leads me to conclude that the inten-
tion of the Act is that the proceedings under it must be
founded upon either a foreign warrant or on an informa-
tion, or a complaint in writing, laid before the issue of the
warrant,

I direct the discharge of the prisoner.

REPORTER:
Chas. A. Stuart, advocate, Calgary.

48 L. J. M. G. 151; 4 Q. B. D. 614; 40 L. T. 685; 14 Cox C.
. 284,
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POWELL v. HILTG

Malicious prosceution—Reasonable and probable cause—Information bad
in law—Assisting in prosccution—Crown Prosceutor laying charge.

The trial Judge found the following facts:—

The defendant went befare a Justice of the Peace with the intention
of laying an information against the plaintiff for stealing the de-
fencant's ealf.  He asked the Justice to take such an information,
but the Justice declined, and prepared one disclosing no eriminal
offence, charging the plaintiff with unlawfully taking the defen-
dant’s calf into his possession. The defendant swore to the infor-
mation, and the plaintiff, as the result of the preliminary investi-
gation, at which the defendant and a number of witnesses sub-
poenaed at his request appeared, v held to bail to appear for
trinl.  The defendant intended to prosecute, and believed he was
prosecuting, the plaintiff for a criminal offence,  He honestly be-
lieved the ealf to be his (though the Judge found it to be, in fact,
the plaintiff’s), hut did not honestly believe that the plaintiff was
guilty of a theft; and, though he did honestly believe him guilty
of some criminal offence in relation thereto, his belief was not
based upon a conviction founded upon reasonable grounds of the
existence af a state of circumstances, which, assuming them to
be true, would lead an ordinarily prodent and eautious man, placed
in the position of the defendant, to the conclusion that the plain-
tiff was probably guilty of a eriminal offence, The Crown Prose-
cutor at the next sittings of the proper Caurt, after examining the
papers transmitted to the magistrate, and without having had
an interview with the de ¢ of theft. The
defendant, when the char, a ferred to the Court, was then
at least aware that the charge was one of theft, and he lent his
aid and assistance in endeavouring to seeure a convietion the
offence so charged. The defendant was, both in laying the ge
and in aiding the prosecution before the Justice and the Court,
actuated by actual malice. On the facts so found by himself, as
the trinl Judge, WeETMORE, J.:

Held. 1. That the defendant, without reasonable and probable eause,
laid the information hefore the Justice as for an indictable offence
and procured the plaintiff to be prosecuted for theft before fhe
Court, and was liable in damages to the plaintiff.

2. Against the cantention that, inasmuch that the information dis-
closeq no eriminal offence, the defendant could not quoad that
information  be  held  liable  for  malicious  prosecution—that
thongh no action will lie for malicionsly and withaut reasonahle
and probable eause bringing a° civil action, an action  will lin
where the procedure is eriminal in form, though the charge be
bad in law.  Jones v. Gweynn,' Attwood v. Morvinger® Quartz Hill
Mining Co. v. Eyre Rayson v. South London Tramway Co.* con-
sidered,

(1T12) 10 Mod, R, 148; Gi
1 Q. B4 B. D.
2 1. J. Q. B, 5

41 W. R. 21; 17 Cox C. (

Sty

249: 31 W, R. .
_“I 4 R. 522; 69 L. T. 491;
. P 20—C. A,
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3. That the defendant was liable for the part he took in prosecuting
the charge before the Court.  Fitzjohn v. MacKinder® followed,
4. Against the contention that the laying of the charge by the Crown
Prosecutor was an act of that officer for which the defendant was
not responsible—that the defendant, having * set the stone roll-
ing,” was responsible for the consequences, inasmuch as he had
not, as he should have voluntarily done, informed the wn
Prosecutor of the facts, not appearing on the depositions, which
would have probably resulted in the proceedings being dropped.
5. That the foilowing 1tems should be allowed ax #pecia. damages :—
(m) Among paid witnesses attending trial of criminal charge.
)y Amount paid for subpoenas and serving.
() Counsel fee paid at trinl of criminal charge.
(Expenses af plaintiff and wife attending such trial,
() Expenses of plaintiff and man attending preliminary ex-
amination.
[WETMORE, J., December 1st, 1900.

Trial of an action before WETMORE, J., without a jury.
The statement of claim alleged that the defendant malici-
ously and without reasonable and probable cause preferred a
charge against the plaintiff hefore a Justice of the Peace, of
laving unlawfully taken into his possession a calf belonging
o the defendant, causing the plaintiff to be sent for trial

on the charge of stealing the calf, and prosecuted the plain-
tif thercon at a sittings of the Supreme Court. The claim
et out particulars of special damage amounting to $275.25

and claimed $1,000 damages.

The statement of defence (1) denied the several acts and
matters complained of ; (2) alleged that the defendant had
reasonable and probable cause for preferring the charge as
alleged, and that the defendant in so doing acted without
malice and in a bona fide helief that he was discharging a
public duty; and (3) objected that the statement of claim did
not disclose a good cause of action in alleging that the pre-
ferring of the alleged charge caused the plaintiff to be sent
for trial on a charge of stealing; such course, if taken, heing
contrary to law and an act of the committing justice, and one
for which the defendant was not liable.

E. L. Ellwood, for plaintiff.

D. II. Cole, for defendant.

9 C. B, (N. 8, 505; 30 L. J. C. P. 257; 7 Jur. (N. 8.) 283; 4 L. T.
140; O W, R. 477,

T.L.R.—VOL. V.
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TERRITORIES LAW REPORTS. [\'UI..

The facts and points of law involved sufficiently appear
in the pleadings and the judgment.

[December 1st, 1900.]

WerMmoreg, J—1 find the following facts in this case :
The calf, the subject of the alleged theft, was the property
of the plaintiff, and not of the defendant. The defendant
honestly believed the animal to be his property, but he did
not honestly believe that the plaintiff stole it.

On the 30th November, 1898, the defendant requested
I, Field, the Justice of the Peace, to prepare an information
against the plaintiff for stealing the calf, and intended to
lay and prosecute such charge, but Mr. Field refused to en-
tertain such a charge, and in consequence prepared the infor-
mation put in evidence, which does not contain a charge of
any criminal offence whatever, and the defendant signed and
swore to such information. The defendant at the time he
signed and swore to such information honestly believed that
the plaintiff had unlawfully taken into his possession his
calf, and, as a matter of fact, the plaintiff had, on demand
heing made for such calf by the defendant, refused to give
him up.

In laying such information, the defendant believed thai
e was proceeding against the plaintiff for a criminal offence
and intended to do so. It is impossible for me to believe
that the defendant thought that he wasg commencing a civil
procecding.  Mr. Field issued a summons to the plaintiff on
such information which was served on him, and he appeared
at the return thereof, and the defendant appeared at the
same time, and the preliminary examination was held and
the defendant prosecuted the charge, produced witnesses
who were examined under oath, and procured the plaintiff
to be sent up for trial in the Supreme Court, and the plain-
tiff was held to bail to appear at the then next sittings of
the Supreme Court for the Judicial District of Eastern As-
siniboia, to be held at Yorkton. In doing all this, the de-

fendant intended to and believed that he was prosecuting
the plaintiff for a criminal offence.
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I may say here that the Justices also thought that they Judgment.
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were proceeding against the plaintiff for a criminal offence. Wetmore, J

Their action is incxplicable on any other ground, and it
secms to me that they must have been under the belief that
they were proceeding against him for theft or something
kindred thereto, otherwise I cannot understand their pro-
ceeding under section 783, paragraph a, and section 786 of
the Criminal Code, as Mr. Field states that they did. The de-
fendant at the time he laid the information and prosecuted
the preliminary examination honestly believed that the plain-
tiff was guilty of a criminal offence, but such belief was not
based upon a convietion, founded upon reasonable grounds, of
the existence of a state of circumstances which, assuming
them to be true, would lead any ordinarily prudent and cau-
tious man, placed in the position of the defendant, to the con-
clusion that the plaintiff was probably guilty of a criminal
offence, because an ordinarily prudent and cautious man
would, under those circumstances, if he did not believe the
defendant guilty of theft, come to the conclusion that the
plaintiff was merely a tort feasor, for which only a civil
remedy would lie.
At the next sittings of the Supreme Court, holden at
Yorkton in May, 1899, the Crown prosecutor preferred a
charge against the plaintiff for stealing the calf, to which
the plaintiff pleaded not guilty, and having been tried upon
such charge, he was acquitted. The Crown prosecutor pre-
pared this charge upon the information laid before the Jus-
tice of the Peace by the defendant, the evidence taken at the
preliminary examination and the committal by the justices,
and prior to the sittings of the Supreme Court he had no
communication with the defendant.
Prior to such sittings the defendant was served with a
subpcena to attend thereat, to give evidence “touching and
concerning a certain criminal charge to be

pre-
ferred against John Powell.”

He was, therefore, aware be-

fore the charge was preferred that the plaintiff was about

to be prosecuted at the sittings of the Supreme Court for a
criminal offence.

It is very difficult for me to believe that
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Judgment. by this time the defendant had not realized that the only
Wetmore, J. criminal offence to which the evidence, which had been

given at the preliminary examination, or which he could
produce hefore the Court, would give colour to at all, was
theft. He aided and assisted the prosecution of the eriminal
charge, which he had notice by the subpwna would be prose-
cuted, by subpaenaing and procuring the attendance of
witnesses not produced at the preliminary examination and
not known to the (‘rown prosecutor.

There is no direct evidence upon the point, but it scems
to me incredible that the defendant was not aware of the
nature of the charge which the Crown prosecutor intended
to prefer as soon as he arrived at Yorkton, and I am not
prepared to say that I might not infer under the evidence
that he was so aware of the nature of the proposed charge.
But T make no finding on that point. But I do find that
when the charge was preferred in the Supreme Court the de-
fendant became aware of the nature of it, and that he knew
it was for theft, and that he then proceeded and lent his aid
and assistance in endeavouring to secure a conviction for the
offence so charged.

I have already found that the defendant did not honestly
believe that the plaintiff stole the animal. I further find
that the state of circumstances which existed, assuming
them to be true, would not lead any ordinarily prudent and
coutious man placed in the position of the defendant to
Lelieve that the plaintiff was guilty of theft. T find the last
stated fact, because the only apparent reasons that the de-
fendant had for believing that the plaintiff stole the calf
(assuming that he did so believe) were that he had lost his
calf and that the plaintiff had in his possession one like it,
which the defendant believed to be his, and that the plain-
tifi’s wife had refused to let this calf suck its alleged mother.
when the plaintiff was not there. On the other hand, the
defendant knew that the plaintiff claimed this calf as his
property, and T find also that he knew, especially from his
interview with the Wilds, that the plaintiff did not have in
his possession any more calves than he ought to have by
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reason of the natural increase of his herd and by purchase,
that he had not disposed of any calves, and that the cow
which the plaintiff alleged to be the mother of the calf had
a calf which, at least, must have strongly resembled the one
he lost.

Having found the aforegoing matters of fact, I hold that
the defendant, without reasonable and probable cause, laid
the information mentioned before the Justice Field as for an
indictable offence, and procured all the subsequent steps stated
to he had and taken upon such charge, and appeared at the
sittings of the Supreme Court at Yorkton, and without
reasonable and probable cause caused the plaintiff to be prose-
cuted there for theft.

In considering the facts as affecting the question of rea-
sonable and probable cauge and my holdings upon my find-
ings, I have been largely influenced by what is laid down in
Hicks v. Faulkner.® 1 will give my reasons for finding that
the defendant did not honestly believe that the plaintiff stole
the calf, and T reach that conclusion largely from the de-
fendant’s own testimony. Referring to the laying of the
information, he testified in his examination in chief as fol-
lows:—“ At the time I laid the information before Mr.
Field, T said to Mr. Field I wanted to swear out an informa-
tion against Mr. Powell, and Mr. Field went and wrote it
cut. I was in the other room while he was writing it; he
came in and wanted me to sign it. I read it, and told him
I could rot sign that information, as I could not charge
Mr. Powell with stealing because I did not see him steal.
The paper Field had written out charged Powell with steal-
ing.”  And on cross-examination, referring to this informa-
tion, which he stated Field had prepared, he testified:—“1I
read it over, and I could not sign it, being that Mr. Powell
was accused of stealing. I told Mr. Field I was not accusing
Powell of stealing.” T have found that the defendant did ask
Field to prepare an information against the plaintiff for

1 L. J. Q. B. 268; 8 Q. B. D. 167; 30 W. R. 545; affirmed, 46
L. T. 127; 46 J, P. 420-0C. A.
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Wetmore, J.
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Judgment. stealing, and I am very much inclined to the opinion that the
Wetmore, J. testimony which I have quoted was presented to me for a

purpose,

The counsel for the defence was evidently much impressed
at the trial with the idea that, inasmuch as the information
laid hefore Mr. Field did not charge a eriminal offence, the
defendant could not, quoad that information, be held liable
for malicious prosecution, and that the issuing of the sum-
mons and holding the preliminary examination and commit-
ting the plaintiff for trial were the erroneous acts of the
justices, and that the charging of the plaintiff in the
Supreme Court was the act of the Crown prosecutor, and
that the defendant could not be held liable for any of these
acts.  No doubt this phase of the question had been con-
siderably discussed, because it is set out in the statement of
defence, and I am inclined to think that the evidence I have
referred to was given for the purpose of accentuating, not
only in law but in fact, that the defendant not only did not.
but that he did not intend to charge the plaintiff with
stealing, and with that view to impress upon me the fact
that at the time he laid the information he had no reason
to believe that the plaintiff stole the animal. He need not
fecl surprised that when dealing with another aspect of the
case | have taken him at his word.

I also find that the defendant was actuated by actual
malice, both in preferring the information before the justice
and in proceeding with and prosecuting the charge in the
Supreme Court. I infer that fact from my finding want of
reasonable and probable cause on the grounds I have set forth.
I am also influenced in coming to this conelusion by his ex-
pressed desire to Mr. Ilield to have a warrant issued against
the plaintiff and the plaintiff held as a prisoner until the
trial. I am not at all impressed with the idea that there was
any malice arising out of the Hay-Slough matter.

It was very strongly urged on behalf of the defendant
that he was not liable in this action because no charge
of a criminal offence was laid before the Justice, or, in other
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words, that the information was bad. I can find no

¢

Z¢

Judgment,

authority to support that contention. Jones v. Guwynn,! \\-,A(,,T,r,.' J.

is cited in Stephen on Malicious Prosecution at page
12,* and it is in that text book stated that the indict-
ment was held to be bad, and that it was, therefore,
argued that no action for malicious indictment would
lie.  * But that Parker, C.J., in delivering judgment
disposed of the point in the most conclusive manner. He
pointed out that the cause of action was the trouble and
expense to the plaintiff, which were equally incurred
whether the indictment was good or bad. . . . If the
biadness of the indictment were an answer to the subsequent
action, it would make it safe to indict maliciously so long
as you make a slip in drawing the indictment.” Attwood v.
Monger? cited in Stephen at p. 13,* was an action for a
lalse presentment before the conservators of the Thames.
It was urged after verdict that the conservators had no
Jjurisdiction.  Roll, C.J., is cited in Stephens as holding :—
‘It is all one whether there were any jurisdiction or no,
for the plaintiff is prejudiced by the vexation.” I am of
opinion that an action for malicious prosecution will lie
for maliciously, and without reasonable and probable cause,
laying an information such as that laid in this case if
the party against whom it is laid is in consequence pre-
judiced. The question whether such an action would lie

for maliciously, etc., bringing a civil action was discussed
in the Quartz Hill Gold Mining Company v. Eyre® and it
was held that such an action would not lie. The question

is discussed at considerable length by Bowen, L.J., in his
Judgment at page 492, and, quoting from Lord Holt, he
states:—*“The third sort of damages which will support
such an action is damage to a man’s property, as where he
is forced to expend money in necessary charges to acquit
himself of the crime of which he is accused.” T am at a
loss to know why this should be confined to expenditures to
acquit the person of a crime of which he is charged. 1If a
person has been maliciously and without reasonable and
probable cause compelled to expend money, wrong has been

3
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done in law, and there must be a remedy at law for such
wrong. I quite agree, as laid down in the Quartz Iill Gold
Mining Company v. Eyre® that an action will not lie for
maliciously bringing a civil action, and for the reasons stated

it that case, and anyway I presume the decision in that case

is binding upon me. But, laying this information was not

bringing a civil action. The plaintiff has in consequence
been put to costs and expenses, and there is no method what-
soever of recovering such costs and expenses except by ac-
ticn.  In a civil action, the person against whom the action
is brought, if he successfully defends it, is indemnified by
having costs awarded to him, unless for some special rea-
son he is deprived of them by the Judge. In this connection
I also draw attention to the observations of Lord Esher,
Master of the Rolls, in Rayson v. South London Tramway
Company.* In that case the plaintiff was summoned for
an alleged offence against a Tramway Act, and, having been
acquitted, brought an action for malicious prosecution. It
was urged that this was not a criminal proceeding, and,
therefore, the action would not lie. The Court held that it
was a criminal proceeding, hut in delivering judgment, Lord
Esher says:—“ 1 am not prepared to say that if the proceed-
ings taken . . . in this case were not criminal pro-
ceedings the action would not lie, if these proceedings were
taken without reasonable and probable cause and mali-
ciously.” It would seem, therefore, that I am not estopped
by authority from holding as 1 have held in this case.

Possibly, however, this is not very material, as I have held
the defendant liable by reason of the part he took in prose-
cuting the charge in the Supreme Court.  For this action is
not merely for the part the defendant took in laying the in-
formation before the Justice, but also for the part he took in
prosecuting the charge in the Supreme Court, and, under
Fitzjohn v. Mackinder,® that is sufficient to maintain the
action,

It was further urged that the preferring of the charge
in the Supreme Court was the act of the Crown prosecutor,
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and that the defendant is not responsible for that. I can-
pot agree with that contention. In the Territories there
are no grand juries. The Crown prosecutor to a great ex-
tent, quoad criminal prosecutions, exercises the functions
of a grand jury. That is, he determines usually from the
depositions taken at the preliminary examination whether
there is a prima faeie case on which to found a charge, and 1
cannot bring my mind to the conclusion that a charge pre-
ferred by a Crown prosecutor under such circumstances has
any more effect to protect the real prosecutor than a true
bill presented by a grand jury would have. It is to be
herne in mind that the defendant, to use an expression I
find in some of the hooks, set the stone rolling in this case,
11 it had not been for him, this charge would never have
heen preferred, and he has got to take the consequences of
what has followed.

This is not a case where the defendant was forced into
the position he was in.  Every step along the whole line
was taken by him voluntarily. The Crown prosecutor only
knew what appeared in the depositions, If he had informed
the Crown prosecutor what he honestly believed, namely,
that in his opinion the plaintiff had not stolen the calf, but
that he was holding it in the honest belief that it was his
property (although the defendant may have felt strongly,
even certain, that such belief was erroneous), and had
stated his reasons for such opinion, no charge would, in my
judgment, have been laid in the Supreme Court.

[ have reached my conclusions in this case with a full
apprehension of how cautious I should be not to lay down
law which will have the effect of deterring persons from
laying criminal charges from fear of serious consequences
te themselves. But that consideration ought not to deter
me from giving a party his legal rights when he has estab-
lished them to my satisfaction.

There is, however, a matter from another standpoint I
will refer to, and that is that I think there is a disposition
on the part of some persons who have lost an animal and
have found it, or imagined they have found it, in another

25
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Judgment. person’s possession, and the right of the property is dis-
Wetmore, J. puted, to resort to the eriminal procedure in the Courts in

the hopes that their rights to the animal may be pronounced. B
They do this without any honest idea that the animal has
,‘ been stolen, and knowing that the alleged thief is claiming
! the property under clear colour of right, and without any
| fraudulent intention whatever. They launch the prosecu-
; tion simply because they think it will be a cheap method
| to them of having the right of property tried out. If they
can convince the Court there has been a larceny, they will
get possession of the animal,  If they fail to do so, no harm
happens to them, and they will get paid for their loss of
i time anyway.
E I do not know that the evidence in this case will war-

rant my finding that the prosecution against Powell was in-
fluenced by such considerations, but I may say that T tried
Powell on the charge of theft, and that was the conclusion
I formed in my own mind at such trial.

Judgment for the plaintiff for 300, made up as follows:

Paid Witnesses attending trial of eriminal charge.$130

Expenses of Plaintiff and Man attending Prelim-

inary Examination .......ccov00000000000ns 10
Paid for serving Subpeenas ............. ..., 12
Paid Clerk Court for Subpeenas .............. 1

Counsel Fee paid Counsel on trial of criminal
CHATIN 52 s eomsosiPaii sy et sbevanssis b 8 aes 30

Expenses of Plaintiff and his wife attending
Court, made up as per scale of fees for witnesses 40

Insult, Indignity, and Wounded Pride......... %7

$300
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VANCOUVER LAND & SECURITIES CO. v.
McKINNELL.

Pleading—Mortgage action—Alternative provisoes—Embarrassing or un-
necessary—~triking out.

Allegations in a statement af claim unnecessary inasmuch as they
merely anticipate a possible defence are not necessarily embar-
rassing.

The plaintiffs in paragraph 2 of their statement of claim alleged that
the defendant by deed dated 13th November, 1888, in consideration
of £1,003 lent him by one A. M., mortgaged his reversionary in-
terest in his father’s estate, and that in the said deed it was pro-
vided that if the defendant should within ten years after the date
of the mortgage become entitled to the said reversionary interest
by the death of the tenant for life, and should within 30 days
after obtaining possession of the same pay the said A. M. $2,000,
with compaund interest at 10 per cent. per annum, then the mort-
gage should be void. In paragraph 3 it was alleged that it was
further provided by the mortgage that if the defendant should
at the expiration of 10 years from the date of the mortgage re-
pay to A. M. the said sum of £1,003, with interest compounced
yearly at 10 per cent., then the mortgage should be vaid. In
paragraph 4 it was alleged that the defendant covenanted in the
said deed to pay the mortgage money and interest and observe the
provisoes therein contained. In paragraph 5 it was alleged that

. M. had duly assigned the mortgage to the plaintiffs; in para-
ph 6, that the defendant did not within 10 years become en-
titled to the praperty mortgaged by the death of the life tenant,
and in paragraph 7 that the defendant had not paid any sum what-
ever on the mortgage. The plaintiff claimed £1,003 and interest
at 10 per cent. compounded yearly.

Held, on an application to strike out the whole statement of claim,
or at any rate either paragraph 2 or paragraph 3 as embarrass
that the pleading was not embarrassing, and should stand; that
so far as any of the allegatians might be unnecessary they merely
anticipated a possible defence, and were not an that account em-
barrassing.

[ScorT, J., February 1st, 1901.

Summons to strike out statement of claim as embarrass-

ing. The facts sufficiently appear from the judgment.
James Muir, K.C., for the defendant.
P. McCarthy, K.C., for the plaintiffs.

[1st February, 1901.]

Scort, J.—This is an application by the defendant to
strike out the whole or certain portions of the plaintiff’s

Statement.
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statement of c¢laim on the ground that they are embarrass-
ing, and certain portions thereof on the ground that they are
unnecessary.

Paragraph 2 of statement of claim alleges that defendant
by his deed dated 13th November, 1888, in consideration
of £1,003 (equal to $4876.81) mortgaged to one Alfred Me-
Kinnell his (the defendant’s) reversionary interest under
the will of one Alfred McKinnell, deceased, in certain real
and personal property, and that in said mortgage it was
agreed and provided that if the defendant should within ten
vears of the date of the mortgage become entitled to the
mortgaged property by the death of the tenant for life, and
should within thirty days after receiving the same pay to
the mortgagee the sum of $2.000 with interest thereon from
J1st December, 1888, at the rate of ten per cent. per annun
to be compounded  yearly on 31st December on each and
every vear the mortgage should be null and void.

Paragraph 3 alleges that by said mortgage it was further
provided that if the defendant should at the expiration of
ten years [rom the date thereof repay to said Alfred Me-
Kinnell the said sum of €1,003, with interest thereon from
51st December, 1888, ot the rate of ten per cent. per annum
compounded vearly on 31st December in cach and every
vear the mortgage shall be null and void.

Paragraph 4 alleges that defendant by said mortgage
covenanted to pay to said Alfred MceKinnell the mortgage
money and interest, and to observe the provisoes therein
centained.

Paragraph 5 alleges that said mortgage was duly assigned
by Alfred McKinnell to the plaintiff company.

Paragraph 6 alleges that the defendant did not within
ten vears of the date of the said mortgage become entitled
to the mortgaged estate by the death of the tenant for life.

Paragraph 7 alleges that defendant has not paid the
above mentioncd sum of £€1.003 and interest thereon as

aforesaid, nor any part thereof.

..

-
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Plaintiffs claim from the defendant the sum of £1,003
and interest thercon from 31st December, 1888, at the rate
of ten per cent. per annum  compounded yearly on  31st
December in cach year.

Defendant applies to have struck out:—

1. All of plaintiff’s Statement of Claim except so much
thereof as set out such facts as entitles plaintiff to payment
of the mortgage money and interest, as unnecessary.

2. E'ther the second or third paragraphs on the ground
that same are embarrassing.

3. The whole statement of claim as embarrassing and
tending to prejudice the fair trial of the action, or that
plaintiff should be ordered to amend the same =o as to shew
with certainty the amount claimed by the plaintiff both for
principal and interest.

It was contended on behalf of the defendant that this
being an action upon the covenant in the mortgage, plain-
tiff should allege only such facts as will entitle him to re-
cover under the covenant, that unnecessary facts are set
up, namely, claims for two different sums are shewn, and only
one of them is sued for.

I cannot bring myself to the conclusion that this plead-
ing contains unnecessary matter or that it is embarrassing.
Assuming that the action is upon the covenant in the mort-
gage, I must take it for granted that its effect is properly
stated in the pleading.

It is stated to be a covenant to pay the mortgage monev
and interest, and to observe the provisoes therein con-
tained. A question that naturally arises is what is the
mortgage money. Upon the happening of a certain event
it is to he $2,000 and interest, otherwise it is to be
$i.871.27,

These are among the provisions in the mortgage which
the defendant covenants to observe. If the plaintiff claims
a larger sum it does not appear to me to be out of place for
him to allege facts to shew that it and not the smaller sum
is the mortgage money. In fact, I doubt whether it is not
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necessary that he should do so, but, if not necessary, he is
merely anticipating a defence by the defendant that ihe
smaller sum is the mortgage money, and his taking that
course would not necessarily render the pleadings embar-
rassing.

I cannot see that there is any uncertainty as to the
amount claimed by the plaintiff for principal and interest.
As I mterpret the claim, it is one for $4,871.27, with interest
as stated, compounded yearly on 31st December in each
year up to the time of this action. Whether he is entitled
so to claim is a question that does not arise on this appli-
cation.

Application dismissed with costs to the plaintiff in any
event on final taxation.

REPORTER:
Chas. A. Stuart, Advocate, Calgary.

CARTE v. DENNIS.

Copyright—~Sole right of dramatic representation—Infringement—Imperial
Acts—Evidence—Examination for discovery—Admissibility thereof as
evidence against co-defendants,

See. 16 of the Tmperial Copyright Act, 1842 (5 & 6 Vie. ¢. 45), pro-
vides that the defendant in pleading shall give to the plaintiff a
notice in writing of any objections on which he means to rely on
the trial of the actian. Sec. 26 allows the pleading of the general

15 N

Held (RicHARDSON, J.), that s. 16 is complied with if the objections
intended to he relied on are taken in the statement of defence.
Dicks v. Yates' followed.

Where, under rule 201 of the Judicature Ordinance, 1898, a party
to the action has been orally examined before trial, Rule 224,
which allows any party to use in evidence any part of the ex-
amination so taken of the opposite parties, Goes not limit the effect
of such eviderce, or provide that it may only be put in as against
the party examined, and, therefore, any part of such examination
is admissible as evidence against opposite parties other than the
one actually examined, provided they had an opportunity ta cross-
examine the party actually examined,

0 L. J. Ch, 809: 18 Ch. D, 76; 44 L. T. 660.
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At the trial of an action against the officers and members of the
committee of management of an unincorporated society for in-
fringement of plaintifi’s sole right of dramatic representatian of
an opera, plaintiff put in as evidence parts of the examination for
discovery of B., one of the defendants, the secretary-treasurer of
the society. All the defendants were represented by the same
aavoente, who had attended such examination on behalf of all the
defendants and crass-examined the witness.

Held, that the testimony given on such examination was admissible
as evidence against all the defendants as well as against B.
himself,

P'laintiff proved that the opera in question, and an assignment to
him of the sole right of dramatic representation thereof, had been
duly registered at  Stationers’ Hall. On  said examination B,
testified that he knew the opera in question, and that the per-
formances complained af were meant to be performances of this
opera.  He also identified one of the programmes used on the

1sions in question, and what he thought to be a poster adver-
tising the performances. Both programme and poster designated
the apera by its registered name, and specified the author and
composer thereof. L. also testified at the trial that he knew
the opera in question, which he had seen and heard perfarmed
many times; that he had been present at one of the performances
complained of, and that what had been performed on such occa-
sion was the opera in questian.

Held, that this was sufficient proof of the identity of what was per-
formed by defendants with the opera in question, and consequently
of the infringement.

Per WETMORE, J.- Objection to secondary evidence of the contents
of a written document must be distinetly stated when it is offered,
and if not objected to it is received, and is entitled ta its proper
weight, and the weight to be attached to it will depend upon the
circumstances of each case.

Ench programme of an entertainment is an original document, not a
mere copy.

Per MCGUIRE, J.—The rule excluding oral testimony of a witness of
the contents of a written document which he had read was not
applicable tq the present case. What was sought to be proved
was not the contents of any book or document, but the resemblance
or identity of two performances, partly verbal, partly musiecal,
and partly made up of dramati® action, gesture and facial ex-
pression,

Sufficiency and admissibility of evidence of resemblance or identity
of the perfarmance or of copy with original discussed.

Judgment of RicuwArpson, J., reversed.

[RICHARDSON, J., October 20th, 1900.
[Court en bane, March 7th, 1901.

The action was tried hefore Ricnarpson, J., June 22nd,
ivh and 28th, 1900.

Ford Jones, for plaintiff.

T. (. Johnstone, for defendants.
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The pleadings and evidence are sufficiently set forth in
the judgment. No evidence was adduced on behalf of the
defendants,

[October 29th, 1900.)

RicnarDson, J.

By the plaintiff’s claim he asserts:—

1. He is the assignee of a copyright in a musical com-
position or comic opera, “The Pirates of Penzance,” re-
gistered 18th August, 1880.

2. Defendants on 27th and 28th December, 1899, in
fringed plaintiff’s copyright by representing or causing to
be represented (without plaintiff’s consent) the said musical
composition at a place of dramatic entertainment, that is,
the Town Hall, Regina,

Damages claimed, $200,

Injunction and costs,

Defence.
1. That plaintiff is not assignee of the alleged copyright.
2. The said musical composition was not copyrighted.
3. Defendants did not nor did any of them infringe the
said copyright by representing or causing to be represented
a3 alleged.

. Plaintiff’s claim discloses no cause of action,

At the hearing Mr. Jones appeared for plaintiff and Mr.
Johnstone for defendants.

before submitting any testimony the plaintiff’s counsel
drew attention to the fact that no notice had been given
by the defendants under the Copyright Act, 1842, 5 & 6
Vie. (Imp.) c. 45, . 16, and consequently the plaintiff’s
title to the copyright was admitted.

When this Act was passed an entirely different system

of pleading was in use from that brought into operation
by the Judicature Act, 1873, practically followed in this
Court. By section 26 of that Act, 5 & 6 Vie. e. 45, the gen-
eral issue was pleadable, under which a defendant could
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give gpecial matter in evidence, The importance of giving Judgment.
nuctice of objection a defendant intended to rely upon at Richardson,J.
the trial is obvious, as otherwise the plaintiff would ba
ignorant of what might be set up on the trial and be takea
by surprise. Since 1873, when, as in this case, the facts
on which the defence is based are set out in the pleadings
it has been held (Dicks v. Yales,' in appeal, and I follow
this), that the notice called for by section 16 is suffi-
ciently given if the facts intended to be relied upon are
stated in the pleadings.
By them the defendants simply traverse the facts on
which plaintiff asserts his right of action, and before he
can recover in his action the plaintiff is required to prove
them.

Towards proving them:

1. The plaintiff put in exhibit “A,” a certificate pur-
porting to be signed by the registering officer appointed

by the Stationers’” Company under Imperial Act 5 & 6V

c. 45, shewing that on August 18th, 1880, Williamn
Schwenck Gilbert and Arthur Seymour Sullivan, alleging

themselves to be proprictors of the sole liberty of representa-
von or performance of a dramatic or musical composition
entitled, * The Pirates of Penzance,” the time and place of
first representation or performance being the Bijou Thea-
tre, Brighton, Devon, 30th December, 1879, of which they,
Gilbert and Sullivan, were the author or composer, obtained
an entry thereof in the Book of Registry of Copyrights ani
Assignments kept at the Hall of the Stationers’ Company
pursuant to the Act above named.

2. The plaintiff followed exhibit “A” by putting in ex-
hibit “B,” a certificate of the same officer showing that
on 18th December, 1893, the same Gilbert and Sullivan
assigned to the present plaintiff the sole liberty of represen-
tation or performance of the dramatic piece or musical
composition described in exhibit “A” for Great Britain and

Ircland (outside the four-mile radius of London), Canada,
T L.R.—VOL.V 3
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Australia, and all British colonies and possessions, also for
the continent of Kurope (in the English language).

These two exhibits “A” and “B” established, section
11 (their authenticity not having been questioned), the pro-
prictorship and the assignment of the dramatic piece or
musical composition as therein expressed, with the time and
place of its first representation or performance, so far us
the right of representation or performance of the same
extends within the limit named, in the plaintiff as assignee
of the composers.

The examination before the clerk of one of the defend-
ants, Briggs, for discovery was put in, in which he stated that
he knew a comic opera called “The Pirates of Penzance,”
and had heard what was so called; that the comic opera he
knew and had seen is practically the same; that he last heard
it performed on 27th and 28th December, 1899, in the Town
Hall, Regina: that admission to these performances was by
tickets sold to such of the public as chose to purchase them,
of which numbers availed themselves and did attend; that
the performance was got up and made by the Regina Musical
Society, an unincorporated society of which all of the defend-
ants were members, and of whom all except the defendants
Hanltain, Hogg, Goggin, Fraser and Pocklington took part

in the performance.

With the exhibits put in on this examination, identi-
fied by Briggs, is a public advertisement or poster, giving
public notice that the Regina Musical Society intended (>
perform “Gilbert and Sullivan’® opera, The Pirates of
Penzance,” at the place and on the dates T have referrel
to, to which the public would be admitted on paid-for
tickets.

Briggs further stated that at a meeting of members of
the society held in September, 1899, at which defendants
Dennis, Goggin, Brown, Pocklington and Napier were present,
it was agreed upon to produce and entertain the public with
the opera named ; that early in November a notice was received
demanding payment of license fees to plaintiff as a condition
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for allowing the proposed performance, it being protected by
copyright, and that as some members of the society had
learned that in other places, which he named, the same
opera had been performed without license fees being paid,

no notice beyond acknowledging its reccipt, was given to
that letter. Mr. Briggs produced vouchers and accounts

showing receipts and expenses in connection with the per-
formance, and further stated that no permission was ever
asked or obtained from any person so far as he knew for the
production of the opera, nor did he know of his own knowledge
whether or not the opera of “The Pirates of Penzance ” is
or ever was copyright; that the scores of the opera the
society produced were obtained from New York before its
production, and returned after, they being only hired for
the occasion,

Mr. Ledeune was called as a witness, He was presest
at the publie performance of 28th December, 1899, and pur
chased and paid for a ticket which admitted him. e iden-
tified defendant Pocklington as one who took part in the
performance and several of the others named by Briggs.
He, about twenty ¢ ago in England, saw and heard an
opera which had been publicly advertised to he performed,
as stated in the advertisement, by one of the D’Oyly Carte
Companies ag “The Pirates of Penzance,” and what he
heard produced 28th December, 1899, was the same he hail
heard in England {wenty years ago.

By the production of exhibits “A” and “B” the plain-
tifl’s right to bring his action is established. Then, by his
claim, the plaintiff charges the defendants with havihg
given representation in public of the opera “The Pirates

of Penzance,”

of which he hoids the copyright as assignee
of the author, without his permission.

The defence set up in the action, that is, the defendants
did not, nor did any of them, infringe said copyright by
representing, or causing to be represented, the said compo-
sition at a place of pablic entertainment known as the Town
Hall in the town of Regina, raises the question whether

Judgment,

Richardson,
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Tudgment.  or not the representaiion proved to have heen made in-

Richaedson,J. fringed the rights of the plaintiff secured to him by th

registration at Stationers” Hall, and upon the plaintiff de- 1
volves the onus of establishing
(1) The original composition to which the certificate of
registry relates,
(2) That what was. performed on the occasions, or either
of them, at the dates named, was practically the same as
contained in the original composition, in order to convin
the Court o/ the identity of the production in Regina with
the original compegition alleged.  The original composi-
tien itself, which would be the best il evidence of its {
contents, was not produced, nor was its non-production |
accounted for in order to admit secondary evidence of its
contents,
LedJeune’s statement that twenty yvears ago he heard
m England a company advertised as D'Oyly Carte’s, who
at best has oniy hecn the owner of the copyright seven 1
vear. perform what, according to his memory, was per-
formed under a like name or title in Regina, in my judg-
ment, falls far short of compliance with the rule laid down
in Boosey v, Davidson * and Lucas v. Willioms,* and is in-
suflicient to raise the presumption of identity on which the
plantifl’s case depends,
As I had already on an interiocutory application decided
that the plaintiff’s statement of c¢laim  was sufficient in
point of law, reference to elause 4 of the defence is not now
necessary.
The plaintiff appealed.  The appeal was heard Deeem
ber 3rd and 5th, 1900,
Ford Jones, for appellant :—Thougn the term “ copy-
right 7 is often used to d te the right - in question b

(Cunningham & Mattinson’s Precedents of Pleading, 2nd

ed., 246; Ruling Cases, Vol. 9, 868; Encyclopedia of Laws

13 Q. B, 2067 1S L. 1. Q. B, 1745 13 Jur. 678, %61 L. J. Q. B. 595;
(1802) 2 Q. 15, 113566 L. T, 706,
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of England, Vol. 3, 398) it is so used incorrectly. This
“sole right of dramatic representation ™ is distinet from
s copyright ™ proper—Chappell v. Boosey,* Clark v. Bishop.®
Copyright is strictly protected by the Courts: Waller v.
vane, Warne v, Seebohm.”  The remedy is conferred by 3
W IV, e 15, and 4 & 5 Vie, e, 45, Wall v. Taylor®

The |ull'ul’ln:lllu' l'HIII]l|:lilIL'll of need not be in a |‘ll|ll¥~t
dace, nor for profit: Duck v. Bales,* Russell v. Smith.'® No
guilty knowledge is necessary: Lee v. Simpson.!*

Plaintifl’s evidence at trial was not secondary. There
is no original composition which couid have been produced.
Registry of copyrigi:t of a drama and of the sole right «{
representaiion thereofl is cffected by making an entry in
the register at Stationers’ Hall only (5 & 6 Vie. ¢. 45, s, 200,
and a copy ix not deposited anywhere, as is the case with
hooks, ete. (D & 6 Vie. e 45, s, 6, 8 and 9.)  The evidence
was at least suflicient to make out a prima facie case. Le-
Jeune's evidence was not secondary Lucas v. Williams.*
Lucas v. Williams® is an authority strongly in favour of the

appellant.

1. . Johnstone and Horace Harvey, for respondents i=-
Power having been conferred upon the Federal Govern-
ment by section 91 of the B. N. A. Act to legislate as to

copyright, and that Government having passed * The Copy-

right Acet.” the Imperial Acts no longer apply.  There was

no guflicient evidence of infringement: Boosey v. Davidson,?
Lucas v. Williams.*  Plaintift complains of infringement of
copyright, but the evidence goes only to show infringement

of the sole right of representation. The trial Judge’s find-

J. Ch. G25; 21 C. D. 232
GO L. J. Ch, o
o7 L, J. Cn. U89, s
O $ J h A 712, afirming 51
; 47 L. T. 47; 30 W. R. ¢
13 Q. B. "
: ¢ 2Q. B.
. B. 871, 4D & L.
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ings are findings of fact, and should not be disturbed.

There is no evidence connecting the programme and poster

with the defendants.  The evidence of Briggs given on his
examination for discovery is an admission, and as such can
be usel against himsell only: Meyers v. Montriou,'* Sall-

marsh v, Hardy"

Ford Jones, in reply:—The Tmperial Acts are still in
force in Canada: Swmiles v. Bellord Roulledge v. Lowe,™®

Anglo-Canadian v. Suckling. The trial Judge made no
findings of fact, but even if so, the Court will not hesitate
to overrule such findings if the Court would not, on
the evidence, have come to the same conclusion: Coghlan v.

Cumberland,'™ Colonial v. Massey.* Brig examination

is available to plaintiff as evidince at trial: J. O, r. 224,
The exhibits form part of the examination: In re Hinch-
liffe,' Hands v. Upper Canada Furniture Co.*° Briggs’
evidence can be used against all the defendants, they being
connicted together as the oflicers and committee of an un-
incorporated socicty, and being all represented by the one
advocate, who, on behall of all, attended the examination
and cross-examined Briges: Allan v. Allan & Bell** Meyers
v. Montrion'* and Sallmarsh v. Hardy'® refer to admissions
contained in pleadings.  Having established his legal right
and its invasion, plaintiff is entitled to an injunction and
damages as of course: Fullwood v. Fullwood** Cooper v.
Whiltingham,** Sheller v. Cily of London El. L. Co.** Ager
v. I'. & O. Steam Nav. Co.,*® Warne v. Secbohm.™ Plaintift

paid to defendants’ advocate their taxed costs in the Court

L. J. Ch, 422, 25 Grant 500; 1 0, A. R. 436,

L3 H. L1005 18 L. T, 874; 16 W. R, 1081,
I. Ch.402; (18U8) 1 Ch, T04; 78 L. T. 540,

(1806) 1 Q. B. 38; 7 T 4

¥34 L. J. Ch.

. R. 82, 4 A

1805) 1 Ch.
. Ch. 589; 2
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below. This amount should be refunded by defendants to
plaintiff.
[March Tth, 1901.]

WerMore, J.—This was an action for infringing the
plaintifl’s rights as assignee of the copyright in a musical
composition or comic opera called “The Pirates of Pen-
zance,” by representing or causing the same to be repre-
gented without his consent at a place of dramatic entertain-
ment known as the Town Hall in Regina. The plaintiff
claims damages and an injunction restraining the defend-
ants from representing or causing to be represented with-
out his consent the said musical composition or comic opera
during the term of the copyright.  The right infringed was
really the sole right of representation or performance of the
piece or composition. In the shape the case was presented
to this Court nothing, however, turns upon that fact. A
raph of the

question of law was raised by the fourth p:

statement of defence. It does not appear from the appeal
book 10 have been urged before the learned trial Judge, and
it was not urged before this Court on appeal. I assume,
thercfore, that it was abandoned. Probably the defendants’
counsel was satisfied {hat it could not be successfully put
forward.

The learned trial Judge in effect found that the pro-
prietorship of the sole right of representation in Canada
of a dramatic piece called “The Pirates of Penzance ” was
vested in the plaintiff. This finding was not questioned
by any of the parties to this action. The learned Judge,
however, found that the evidence failed to establish that the
composition or comic opera in question performed at Regina
was identical with the original the right to represent which
was registered in the book of the Stationers’ Company, and
he, therefore, gave judgment for the defendants. From
this judgment the plaintiff appealed.

It was urged on behalf of the defendants that, assuming
that all the evidence offered on the part of the plaintiff and re-
ceived by the trial Judge was properly received, the finding was

39
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Judgment.  correct. And it was also urged that a portion of the evidence,
namely, the examination of Briggs, one of the defendants, was
improperly received, and that in the absence of such testimony
there was no evidence to establish the identity of the piece
performed at Regina with that registered. T will first deal
with the question of the admissibility of this testimony.

Wetmore, J.

The defendants” factum alleges that the evidence of Briggs
was put in subject to objection. The plaintifi*s counsel at
the argument stated that no objection was taken to the re-
ception of it. T can find nothing in the appeal book which
ghows that the reception of this testimony was objected to.
1 made enquiry of the trial Judge whether any and what
objections were faken to its admissibility, and he informs
me  that when the evidence was tendered counsel for
the defendants raised the ohjection that the exhibits re-
ferred to by Briggs in his examination were not properly
before the Court, because there was no notice to produce
them. and stated that when Briggs was examined hefore
the clerk he had objected to their production, but his ob-
jection was overruled, and he renewed the objection hefore
the Judge. Tt does not appear that any other objection was
then faken to {he admissibility of this evidence. There
was nothing in this objection. In the first place the min-
utes of the examination hefore the clerk do not disclose
that the defendants” counsel took any such objection except
as to one question respecting the contents of certain cor-
respondence between Briggs and one Tams. Briggs an-
‘ swered that question subject to the objection, but the an-

swer was entirely immaterial and does not affect the matters
{ in issue.  So far

as certain documents were concerned,
i counsel for the defendants refused to produce them for
reasons sfated by him, and the Clerk ruled with him. I
think possibly the plaintiff had more reason to complain
of that ruling than the defendants had.  So far as the
clerk’s minutes of the examination show the exhibits actu-

ally put in at Briggs’ examination were put in without any
objection whatever.

But apart from this there was nothing

TERRITORIES LAW REPORTS. |\'()I.-
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in the objection. The only object of a notice to produce
is to enable the party giving it to put in secondary evidence
of the contents of a writing if the original, being in the
possession of a party to the suit to whom the notice is given,
is not produced.  If the party chooses to produce the
original without notice, or if the person desiring to put in
the original gets possession of it and puts it in, it is no
objection that a notice to produce was not given. The
exhibits in question were not copies, they were originals,
8o 1 gather from the clerk’s minutes and the examination.

After Briggs’ examination was put in, and during the
argument of the case upon its merits, a question was raised as
to the effect of that testimony, and that was that it was
only admissible as against Briggs, and did not affect the
other defendants.  That question was also raised on appeal,
and it, in my opinion, requires careful consideration. The
examination of Briggs was taken under Rule 201 of The
Judicature Ordinance, and was offered in evidence and
received under Rule 224, There can be no doubt that this
testimony was admissible as against the defendant Briggs,
and I am of opinion that under the rule it was admissible
against the other defendants, or, in other words, that it
was testimony in respect to the whole case.  The defendant
Haultain was president, Brown vice-president, Briggs sec-
retary-treasurer, Dennis conductor and manager, and the
other defendants members of the committee of management
of an unincorporated society known as The Regina Musical
Society, which it is alleged infringed the plaintiff’s right to
represent the piece in question.  The object of Rule 201 is
for discovery, to obtain from a party to the suit opposed in
interest to the examining party evidence, not merely as
against the party examined, but for the purpose of the
case, and Rule 224, which allows the evidence to be put in,

does not limit the effect of such testimony or provide that

it may only be put in as against the party examined. Why
should it be necessary to recall the party examined and
reswear him, and go all over the ground again?  Allan v.

41
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Judgment. - Allan*' was cited on behalf of the plaintiff. It secms to

me that it is only important, in so f

as the question in-
volved in this case is concerned, in that it establishes that it
1s not open to the defendants to object to the testimony on
the ground that there was no opportunity to cross-examine
Briggs on behall of the other defendants, because Mz, John-
stone appeared at the examination for all the defendants,
and was at liberty to cross-cxamine the witness if he wished
to do so. I am not prepared to state what the consequences
might have been as to the admissibility of this testimony
as against the other defendants if counsel for such defen-
dants had not had an opportunity of cross-examining Briggs.
Saltmarsh v. Hardy " was cited for the defendants.  That
was a suit by a wife against the trustee in bankruptey of her
hushand to establish her equity to a settlement. The hus-
band was a party defendant, and filed an answer, in which
he admitted a certain statement in the plaintiff’s bill. The
plaintiff asked to put this admission in as against all the
defendants, and counsel for the trustee in bankruptey
objected that it was not evidence against his client. The
Lord Chancellor at first was l]!\'pll*l'll to overrule the objec-
tion, but eventually allowed it. He evidently allowed it
on the ground that, being an admission, it was only evidence
against the party making it, and, moreover, that a party
to a suit making an admission in his answer, in the manner
the hushand had, does not bind himself to the truth of it.
He merely submits to have it considered true as against him-
self for the purpose of {he suit. It must be remembered
that the testimony of Briggs is not merely an admission by
Briggs, it is sworn testimony by him of facts within his
knowledge.

Having reached the conclusion that Briggs’ examination
was admissible, as well against all the defendants as against
himself, T am of opinion that the plaintiff establishes a fair
prima facie case against at least some of the defendants,

and that the judgment of the trial Judge ought to be re-

versed.
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The evidence established that the sole liberty of re-
presentation or performance of “ The Pirates of Pen-
zance,” a dramatic picee or musical composition, of which
William Schwenck Gilbert and Arthur Seymour Sullivan
were the author and composer, was registered at Stationers’
Hall in favour of the author and composer on the 18th
August, 1880, and that an assignment of such sole right
to the plaintiff was registered there on the 18th December,
1893. These facts were found by the trial Judge and were
not disputed at the hearing of the appeal. Briggs testified
in substance that he knew an opera calied “ The Pirates of
Penzance,” and that he had heard an opera called “The
Pirates of Penzance” at the town hall in Regina on 27th
and 28th December, 1899, which was infended to be the
same as the opera which he knew called “The Pirates of
Penzance;™ although it was not identically the same, and
that this opera was so produced at the town hall by the
Regina Musical Society. These productions were the infringe-
ment comp'ained of. Briggs also produced a programme

which he festified was a copy of the programme of the per-

formance given by such society on the occasions referred
to, and that programme stated on its face that the pro-
gramnme was of * Gilbert and Sullivan’s Opera, The Pirates of

Penzance.” T may remark that Briggs testified that this

¢ )

was I do not understand him

“a copy of the programme.”
to have meant {hat it was a copy of an original document.
We all know that a number of programmes of such perform-
ances are printed for the use of the people going to the
performance, and circulated among them, and I understand
Mr. Briggs to mean that the document put in evidence was
a copy of one of those programmes, and therefore it was
not secondary evidence. I mention this in view of what I
have hereinbefore held as to the admissibility of the tes-
timony. Returning to the effect of the testimony, we have
the fact established that the society caused to be published
programmes stating that the opera they were performing was
Gilbert and Sullivan’s Pirates of Penzance. Briggs also
produced a poster, which he stated he thought was a poster
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adveriising the performance,  He did not remember having
seen them: he had nothing to do with the advertising, but
he knew from the accounts that the performance in question
was advertised, and this poster was put in evidence. Now,
all this evidence as to the poster was received without any
valid objcetion.  The only objection raised, as T have stated,
was that no notice to produce had been given. It was not
necessary to give a notice to produce in order to enable
testimony of that character to be given or put in. I can
conceive of a most serious objection to the reception of this
poster, but it was not raised before the trial Judge or on
this appeal.  And I am very sirongly of opinion that an
objection to the reception of testimony cannot be raised
after the case is closel.  So we have this poster in evidence,
It refers to the performances in question, and states that
“The Regina Musical Society ™ will perform “ Gilbert and
Sullivan’s opera, The Pirates of Penzance.”  We ought
to assume that the opera which the society advertised they
would perform was the one they actually did perform. In
fact, 1 think the evidence establishes that, apart from any
assumption. 1 have referred to the testimony of and
respecting  the poster.  That testimony might be struck
out and the strength of the plaintifl’s case not impaired,
because the evidence of and respecting the programme
would remain with all the inferences to be drawn therefrom.
Leas v Williwmms* was an action for the infringement of
copyright in a painting by Marcus Stone. The original
picture was not produced in evidence.  The alleged infringe-
ment was a sale of a photograph of a picture, and at the
time of the sale a card was attached to the photogroph
with the words = Painted by Marcus Stone, R. A.” upon it.
The Court held that there was evidence in that case for
the jury. that the picture which the defendant sold was a
copy of the original picture, in respect of which the plain-
tifl had copyright, and the verdict was sustained. The
judgment did not altogether furn upon the fact that the
photograph had this card attached to it. In fact, the espe-
cial weight was given to other testimony which was given,
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but Lord Esher, M.R., in delivering his judgment, stated Judgment
(see p. 117):—"There was more proof in the present case, Wetmore, J.
because on one of the pictures sold by the defendants were
the words, ‘ Painted by Marcus Stone, R. A.;” which is some
evidence of an admission by the defendants that the picture
which I||t'_\ sold was a copy of the i\it'llll'u ]l;lilllml h(\' that
artist.” No, in my opinion, going a step further than Lord
Esher, the announcement made by the society in their pro-
grammes that the play they put on was Gilbert and Sulli-
van’s opera The Pirates of Penzance, afforded, with the
other testimony in the case hereinbefore and hereinafter
referred to, strong prima facie evidence that it was the
piece or composition of which William Schwenke Gilbert and
Arthur Seymour Sullivan were the author and composer.
Then there was the evidence of Henry e Jeune, who swore
that he knew the opera “ The Pirates of Penzance,” of which
W. 8. Gilbert and A, Seymour Sullivan were the author and
composer, that he had heard and scen performances of
it several times, that the first time he heard and saw it it
was advertised as by one of the plaintiff’s companies about
twenty years before the trial, and that he heard and saw
the same opera performed in Regina on 28th December,
1899, There was no objection whatever raised to the recep-
tion of this testimony, and counsel for the defendants
declined to cross-examine the witness. The learned trial
Judge commented on the fact that Le Jeune swore that
twenty years before he had heard and seen the opera, as
advertised by one of plaintiff’s companies, and that the
plaintiff had only been owner of the right since December,
1893.  Le Jeune swore to about twenty years hefore, and

there was nothing improbable in it, for one of the plaintiff’s

companies might have put on the piece by license of the
author and composer, who then had the sole right of repre-
sentation, just as the defendants in this case might lawfully
have performed it at Regina if they had complied with the
request of the plaintifi’s advocates, and paid the royalty
they demanded. The trial Judge found for the defendants,
because he was of opinion that the evidence of identity fell
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Judgment. short of compliance with the rule laid down in Boosey v.
Wetmore, S, Davidson® and Lucas v. Williams ® above cited. 1 do not
understand Boosey v. Davidson* as laying down any rule v
as 1o what evidence is necessary to prove identity between
the picce or composition registered and that by which its
right ol representation is alleged to be infringed. That
case turned partly on the question of the admissibility of
certain testimony, not upon the effect which that testimony
would have had if it had been admitted. The action was
brought for the infringement of the plaintifl’s copyright in
musical pieces taken from Bellini’s opera of “ La Somnam-
bula.”  The infringement was by publishing the pieces.
Bellini was an Italian, and the defendant called a witness
who stated that the opera was represented at Milan about
March, 1831. The witness was then asked whether he had
seen printed copies of some of the airs in “ La Somnam-
bula,” in the shops at Milan prior to 10th June, 18317 This
question was objected to at the trial and rejected on the
ground that it amounted to parol evidence ol the contents
of a written document without accounting for the nonpro-
duction of the original. In other words, that the evidence
offered was secondary evidence, and was not admissible for
the reasons stated. This ruling was upheld by the Court
of Queen’s Bench, The same witness testified that before y
the 10th June, 1831, he had heard persons in society sing

parts of the opera in question at a piano with printed i
music before them as if performing therefrom. (I have
extracted this from the judgment of Lord Denman, at p.
177 of the Law Jour. Rep. It is slightly different from
what the reporter alleges that the testimony was. I assume
that Lord Denman’s statement would most likely be cor-
rect.) It does not appear from the report in the Law Jour-
nal that the admission of this evidence was objected to.
The defendant was endeavouring to show that there was a
publication not merely a representation of the opera in ques-
tion prior to 10th June, 1831, the date of entry at Station-
er’s Hall.  The trial Judge ruled that there was no evi-
dence of such publication.

According to the judgment
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referred to, “the evidence in question was adduced to show
that the printed paper lying before the musical performer
had been purchased in the usual way, . . . and also
that its contents were the same as those of the work regis-
tered by the plaintiff.” The Court held that for the then
argument it might be assumed that the printed paper lying
before the musical performer had been purchased in the
usual way, but that “{the printed paper itself is the legal
evidence of its contents, and that the plaintiff had a right
to object that there was no legal evidence of its contents
unless it was produced or accounted for.” It will be borne
in mind that the witness in that case did not inspect the
printed paper that was before the performer. His testi-
mony was the same as if some person attempted to prove
the contents of a written document, and that they were the
same as another document, because he had heard a third
person read from the document first mentioned. I can

quite understand that evidence of that character, even if
admitted without objection, would prove nothing. But,

suppose the witness had gone further, and sworn that he
inspected and read the printed paper, and that it was the
opera in question, and that such evidence had been tendered
and received without objection. Would it prove nothing?
I am of the opinion that it would amount to evidence of
the contents of the paper so inspected and read by the
witness. I do not understand the judgment in Boosey v.
Davidson * to intend to decide the contrary. If it did, I
most respectfully beg leave to dissent from it in that respect.
My understanding of this rule has always been that objec-
tion to secondary evidence of the contents of a written docu-
ment must be distinetly stated when it is offered, and if not
objected to, it is received and is entitled to proper weight,
and the weight to be attached to it will depend upon the
circumstances of each case. I think that this is borne out
by the text in Roscoe’s Nisi Prius Evidence (16 ed.) 7, and
Williams v. Wilcox*® there cited. The rule laid down

RA & E 314;3N & P.606; TL. J. Q B. 229; 1 W. W, &
I1. 477,
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Judgment. in that case (L. J. 236) is a safe one, not only for

Wetmore,J. the reasons stated by the same learned Judge (Denman,

C.J.), but because it is quite possible if the objection is

| raised the party offering the testimony may be able to ac-
| count for the non-production of the original. In Lucas v.
| Williams ® the evidence in question there was objected to
| when tendered. The evidence was received, and at the
argument it was urged that the evidence ought not to have
been received, because it was secondary evidence, but the
court held that it was properly received, because it was ori-
ginal evidence. While I am not prepared to hold that the
testimony of Briggs or Le Jeune is of the same character

as that in Lucas v. Williams.* 1 am inclined to think that
the trend of that cage is more favourable to the ]bhlillllﬁ
than to the defendants in the case now under consideration,

It is certainly in favour of the plaintiff in that it establishes
that it is not necessary in every case to produce the original
of the hook, ]lil'l'\‘. (‘<Illl|i“,~1lilll|_ or pieture the copy right or "
sole right of representation of which is registered at Sta-
tioner’s Hall.  Giving the weight to the evidence of Messrs.
¥ Briggs and Le Jeune to which it is entitled, it having been
| l received without objection, and to the exhibits produced
by Mr. Briggs, to which I have already referred, 1 have

come to the conclusion that the opera performed at Regina
was the piece or composition of which the plaintiff had the
sole right of representation. That the Regina Town Hall was
a “place of dramatic entertainment ” within the statute is
1 hevond question.  Tickets for admission of the public were
ii gold. The hall was, therefore, used for the public repre-
| sentation for profit of the opera, and comes within the deci-
sion in Russell v. Smith.*®

The next question which arises is how many and which
of the defendants are liable. The evidence establishes that
the performance complained of was produced and put on
by The Regina Musical Society, before referred to. There
can be no doubt as to the liability of the defendants Dennis,
Brown, Briggs, Hamilton, Martin, Nap'er, Balfour, and
Pocklington. That is, assuming there was any liability by
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any person, because they took an actual part in the per-

formance, and this was practically conceded by the defen-
dants’ counsel, 1 am of opinion that there is also evidence
to fix the liability of the defendant Goggin. While it is
true that there is no evidence to establish that he took an
actual part in the performance, the evidence of Briggs estab-
lishes that Mr. Goggin was a member of the executive com-
mittee of the society, or committee of management; that a
meeting of such committee was held, at which he and others
were present, when it was decided that the society should
take up *The Pirates of Penzance;” that the productions
in question were the result of that decision, and that all
who were present agreed to the proposition. Then, at a
mecting on 29th September, 1899, Mr. Goggin was present
and seconded a resolution: *That the secretary be in-
structed to write to Tams, of New York, regarding * rent of
orchestral and vocal scores.”  This resolution was carried,
and Briggs swore that that resolution referred to renting
orchestral and voeal scores of the opera in question for the
performance thercof in December (the time when the per-
formances complained of were had).  Then, as appears by
the minutes, Mr. Goggin seconded a resolution * That
Messrs. Pocklington, Balfour, and Hamilton be a stage
committee,”  This was also carried, and evidently has re-
ference {o the same performances. This sufficiently fixes
Mr. Goggin with taking an active part in procuring the
representation to he performed, and the plaintiff’s rights
infringed. 1 am also of opinion that there was evidence
suflicient to fix the lability on the defendant Hogg, although
it is not so strong as that to which I have referred as fixing
the Tiability on the defendant Goggin. Mr. Hogg was a
member of the executive committee, and, while there is no
evidence that he was present at the meeting of that com-
mittee which resolved to put the performance on the stage,
he was present at a meeting of the committee on 15th No-
vemher, and seconded a resolution “That Mr. Dennis be
anthorized to procure the necessary coats ‘for policemen
T Le B =—VOL. V. 1
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Tudgment. and wigs."”  This was carried, and Mr. Briggs swore that
Wetmore , J. 1t referred to costumes to be used in the productions in
question, That is, in my opinion, sufficient to fix his lia- ‘
bility. I have some doubts whether there is suflicient evi-
dence to fix liability on the defendant Haultain. While it
is true that he was president of the society, there is no
evidence to show that he was present at any meeting which
authorized the production or performance of the opera, or
at which any action was taken or had respecting its produc-
tion or performance. In fact, the evidence is rather the
other way, that he took no part in the performance or its
production. It is true that he was present at a couple of
rehearsals, and took part in the chorus thereat, but, as the
other members of the court are of opinion that this is suffi-
cient to fix his liability, my doubts are not sufficient to
warrant my dissenting. I can discover no evidence what-
ever to fix liability on the defendant Fraser.

1t is not necessary to support this action, for the plaintiff to ]
prove registration under “The Copyright Act” (R.S. C. c. 62),
the Imperial Act, 5 & 6 Vict. cap. 45, applies to Canada by
express enactment. The Dominion Act has no provision
relating to the right to dramatic representation, and, more-
over, the reasonings of the learned Judges in Smiles v. Bel-
ford,** appear to me as quite conclusive, so far as the ques-
tion is concerned. As to the question of damages and costs,
I am of opinion that the Imperial Act, 51 & 52 Vie. c. 17,
applies to this country, and that the damages should be
for such an amount as this Court considers reasonable, and
that the costs should be in the discretion of the Court.

The judgment of the trial Judge should be reversed, and
judgment entered in the Court below against all the de-
fendants, except the defendant Fraser, for thirty-five dol-
1 I lars ($35.00) damages and costs, and that the defendants, .
except Fraser, should be restrained by injunction order
from representing or causing to be represented without the
authority or consent of the plaintiff or of his assigns, the
said musical composition or comic opera called “ The Pirates
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of Penzance” during the term of the sole right of repre- Judgment.
sentation therein, and that the said defendants, except Wetmore, J.

Fraser, pay to the plaintiff his costs of this appeal. Under
the circumstances there will be no costs to the defendant
Fraser either here or in the Court below. The costs paid
by or on behalf of the plaintiff to the defendants’ advocate

to ve repaid by the defendants.

McGuire, J.—The plaintiff appeals from the judgment
of Mr. Justice Ricnarpson, dismigsing the plaintiff’s action
brought to recover damages for infringement, by the de-
fendant, of what is deseribed in the statement of claim as
his copyright in the musical composition or comic opera
called “ The Pirates of Penzance,” but which would be more
accurately described as an infringement of his sole right
of representation or performance of said opera, on the 27th
and 28th of December, 1899, at Regina.

The plaintiff claims that he is the proprietor of the sole
right of representation or performance of said dramatic
picce or musical mlinpnsilinn by virtue of an assignment
by the authors, Messrs. Gilbert and Sullivan, that such
right extends to Canada, and that the defendants infringed
his said rights by representing and performing said opera
at a place of dramatic entertainment at Regina on the dates
mentioned without his license or consent. The defendants
deny the assignment, that the said musical composition
was copyrighted, and the alleged infringement, and ob-
ject that the statement of claim does not disclose any cause
of action, because it does not show where the alleged copy-
right was obtained or how it was assigned or that the assign-
ment was registered, or that the representation complained
of was for profit. At the trial the plaintiff put in a certi-
fied copy of the entry in the book of registry of copyrights
and assignments kept at the Hall of the Stationers’ Com-
pany pursuant to Act of Parliament, 5 & 6 Vie. (Imp.) c.
45, being the original entry by the authors, W. 8. Gilbert
and Arthur 8. Sullivan, on August 18, 1880, of a “ dramatic
picce or musical composition,” the title of which was “ The
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Pirates of Penzance, or The Slave of Duty—Comic Opera,”
and the first representation or performance of which was
at the “ Bijou Theatre, Paignton, Devon, on 30th Decem-
ber, 18797 also a certificd copy of an entry in said hook
on December 18th, 1893, of an assignment of the sole liberty
of representation or performance of said opera, deseribed
as in the above entry, from said Gilbert and Sullivan to the
plaintiff for, among other places, Canada.  These copies
had underwritten  certificates  duly signed and stamped by
Charles Robert Risington, describing himself as * Register-
ing Ofticer appointed by the Stationers’ Company,” pur-
guant to s 11 of said Act, 5 & 6 Vie. e, 45, By said &

tion the said book of registry is required to be kept at said

hall, and the ofticer appointed by said company is author-
ized 1o give a copy of any entry in said bhook certified and
impressed with the stamp of said company, and it further
mwakes such certificd copy prima facie prool of the proprie-
torship or assignment of copyvright or license as therein
expressed, and in the case of dramatic pieces or musical
compositions it shall e prima facie proof of the right of
representation or performance. The learned Judge in the
judgment appealed from found that the production of the
certified copies above mentioned established the plaintiff’s
right to bring his action for any unauthorized representa-
tion or performance of said opera, and nothing was shown
in the argument before this Court to alfect the correctness
of such finding.

The learned Judge, however, dismissed the action on the
sole ground that the evidence was not sufficient to establish the
identity of the composition to which the certificates relate with
the opera shown to have been performed by the defendants,
The evidence hefore him on that point was that of Mr. Le-
Jeune, given orally at the trial. He swore that he knew the
opera * The Pirates of Penzance.” author and composer W. S,
Gilbert and A, Sevmour Sullivan — had heard and seen the
performance several times, First time was about twenty years
ago—when it was advertised as by one of the plaintiff’s
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companies—that he last saw it performed on 28th Decem-  Judgment,

3

ber, 1809, in Regina, and that the performance in Regina McGuire, J.

was the same he had heard and seen twenty years ago, and
Jie mentions that the defendant Dennis was the conductor of
the representation, and that the defendants Brown, Briggs,
Hamilton, Napier, Balfour and Pocklington took part in
{he performance on 28th December, 1899. This witness
was not cross-examined by the defendants’ advocate. The
learned Judge took the view that this evidence “falls far
short of compliance with the rule laid down in Boosey v.
Davidson* and Lucas v. Williams,® and is insufficient to raise
the presumption of identity on which the plaintiff’s case
depends.”  In Boosey v. Davidson® the evidence relied on
was that of a man who asserted that some sixteen years
before he had seen in Milan a printed copy of the music in
question, which statement, if sufficient, would have de-
stroyed the plaintif’s copyright on the ground of prior
publication in a foreign country. It was pointed out in
the judgment there that this evidence was an nifumpt to
prove by oral evidence the contents of a document alleged
rs before. In the present

10 be in existence sixteen ye
case there is no evidence offered as to the contents of
any document or book.  Mr. LeJeune says he heard
and saw something performed and that that something
was the comic opera named in the plaintiff’s statement of
caim.  The performance would be something appealing
Loth to the eye and the ear—to the ear by words sung or
spoken and with orchestral accompaniment, to the eye by
the scenery and costumes and by the dramatic action of the
rlayers. Some at least of this could not well be printed
or written, and there is no evidence that what Mr. LeJeune
speaks of ever was so printed or written. He is not speak-
ing of the score or music from his recollection of seeing
the same on paper.  He says he heard and saw this opera
performed several times. Then he says he heard and saw
the opera that was performed in Regina Town Hall on 28th
December last, and he says the opera so performed was the
gsame as the opera he had seen and heard on the previous
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cccasions,  Given, a witness with good memory, a trained
car for musie, a familiarity with that class of performance
end a faculty for observation, the testimony of such a one
night be much more satisfactory evidence than the at-
tempted record on paper of so much of such a performance
as is capable of being represented to the eye alone on paper.
It seems to me that the rule rejecting the oral testimony
of a witness as to the contents of a document he had read
does not apply here at all.  What is sought to he proved
in this case is not the contents of any bock or document,
Lut the resemblance or identity of two performances, partly
verbal, partly musical and partly made up of dramatic ac-
tion, gesture and facial expression. It is quite possible that
the argument of the case before the learned trial Judge
vas less full than it was before this Court, and especially
veuld more emphasis be laid by the counsel for the plain-
tiI, on the :ll',‘_"llllll'lll of this appeal, upon the point on which
the judgment in the Court below was adverse to him. The
learned Judge was possibly of opinion that by the copyright
Jaw in England a copy of the dramatic piece or musical com-
position was required to be delivered at the British Museum
under section 6 of 5 & 6 Vie. ¢. 45, or at the Stationers’
Company’s Hall, under section 8. These sections, however,
speak only of books, and the opera in this case comes within
not the definition of a “book ™ but of a “dramatic piece.”
By section 20 the “provisions hereinbefore enacted in re-
spect of the property of such copyright and of registering
the same shall apply to the liberty of representing or per-
forming any dramatic picee or musical composition :
except that the first representation or performance of any
dramatic piece or musical composition shall be deemed
cquivalent . . . to the first publication of any book.”
The provisions as to “property ” are in section 3, and as
{c “registering” in sec¢tion 11, This latter section, it will
be noted, does not make registration compulsory—*“a re-
gister wherein may be registered, ete.” It is section 24
which makes registration necessary, but only in the case of
copyright in books by making it a condition precedent to
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bringing an action for infringement. Section 20, it will be
»

remembered, speaks of “ provisions . . . hereinbefore”
which obviously does not include the provisions of section
24. This latter section, however, expressly (though pos-
sibly with superfluous caution) provides that nothing herein
ghall prejudice the remedies which the proprietor of the
gole right of representing any dramatic piece shall have
“by virtue of 3 & 4 Wm. IV. c. 15, although no entry shall
be made in the book of registry aforesaid.” There is,
therefore, no statute requiring the delivery at the British
Museum or elsewhere of a printed copy of a dramatic piece
or musical composition, If there ever was, therefore, any-
thing which could be called an original (in print or manu-
script) of the “ Pirates of Penzance ” it was the manuscript
scores furnished by Messrs. Gilbert and Sullivan respec-
tively, Will it be argued that such original must be pro-
Cuced on every trial for infringement of the proprietor’s
rights? There is by statute no means provided whereby a
certified copy of such original could be obtained. There
are, it is true, the provisions in sections 8 and 13 qualified
by section 20, that certain entries may be made in the book
there mentioned, and that certified copies thercof shall be
prima facie proof of the right of representation of dramatic
or, musical pieces.

It comes, then, go far as LeJeune’s evidence ig concerned,
to a question of whether it is such as to be entitled to any
as there was no attempt to deny, by

appreciable weight, for
any evidence tendered for the defence, that the two per-
formances were identical with each other, and with the
cne referred to in the certificate from the Stationers’ Com-
pany—the plaintiff must succeed on the question of identity
if LeJenue's testimony is entitled to rank as at least prima
facie evidence of the fact. I do not understand that the
learned Judge at the trial rejected Mr. LeJeune’s evidence
on the ground of being of no weight. He thought he was
governed by the decision in Boosey v. Davidson* and Lucas
v. Williams.® As already pointed out, I do mnot think the
former case was parallel to this one, and as to Lucas v.
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Williams," it scems {o me a fairly strong case for the plain-
tifl.  In that case there was an original painting in existence,
yet a witness was allowed to use an engraved copy of it, and
te speak from memory of the picture, and to say that the
photograph complained of as an infringement was a bad
photograph of the engraved copy of such original painting.
In that case, it is true, one of the two things between which
the plaintiffs sought to prove a suflicient resemblance to
constitute an infringement was in Court, ic., the infring-
g photograph, but if it was allowable to speak from
n-emory as to one of the two things compared—the painting
itself—it is only carrying the principle one step further to
ellow the witness to speak from memory of the other sub-
jeet of comparizon.  The Master of the Rolls, in fact, dis-
cusses this very proposition, but for an obvious reason, does
net actually decide the point.  Ie says: “ Supposing that
neither the alleged copy nor the original picture was pro-
dueed, It is not necessary now to say, and 1 do not say
that it would not be suflicient to call a witness who had
scen both to say that they were exactly alike. . . . I
do not know that it is necessary to produce either the
original picture or the alleged copy.”

Lopes, J., said: “ 1 am of opinion that in an action like
this you may call a witness to prove the infringement by
gaying that he knows the original picture, and that the
d copy is exactly like it. That is not secondary evi-
denee,”

So far as the evidence of the witness is concerned,
it would seem immaterial whether or not he had the copy
Licfore him at the moment of expressing his belief in their
gimilarity—its production could only be of advantage (if
any) in enabling the jury to see it and compare it with the
description given of the original.  But that would, as
pointed out in Lucas v. Williams.* affect only the weight of
the evidence.

It may be remarked that the language just quoted
from Lucas v. Williams,* and particularly that of Lopes,
J.. is quite in point in this case. LeJeune is a witness called

“to prove the infringement by saying that he knows the
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original, and that the alleged infringing performance was
exactly like it. That is not secondary evidence.”

As to the proof of identity between the performances
LeJeune saw twenty years ago and what is spoken of in
the entries in the book of Stationers’ Hall, T think the
identity of the rather peculiar name of the picce—of the
authors—of there heing two authors—and of the time of
itg performance and that by one of the plaintiff’s companies—
and that no two different pieces could be registered under
the same name—all amount to sufficient to shift the onus
to the defendants of ghowing want of identity.

But there was other evidenee produeed by the plaintiff, the
examination on oath of the defendant Briggs, who says he was
sceretary of the society to which the defendants belonged,
and who undertook the representation which constitutes
the alleged infringement.  Before further considering his
evidence it is necessary to deal with the objection that
Briggs’ evidence taken on examination and not at the trial,
would bind only himself, and not his co-defendants,  Rule
221 of the Judicature Ordinance says @ *“ Any party may
al the trial of an action or issue . . . use in evidence
any parts of the examination of the opposite party.” There
i~ nothing here limiting it to use against himself.  The
Judicature Ordinance permits the cross-examination of such
a party after his examination in chief—and Briggs was, in
fact, cross-examined by Mr. Johnstone, who was the ad-

vocate for all the defendants, and who all joined in their
defence, T have found no case to support the contention
that the use of Briggs’ examination would be admissible
only as against himself. The decision in Allen v. Allen
and  Bell ** contains language that shows the test to be
vhether the other defendants or their counsel had the op-
portunity to cross-examine the witness, If they were de-
nied that privilege, then the evidence given by a co-defen-
dant ought not to be used against them. In the Allen
cage, if counsel for Bell had been allowed to cross-examine
Mrs. Allen, her evidence heen held

would have

usable as
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against him, but as the trial Judge refused him such privi-
lege her evidence ought not to have been used against him.
Ilere, as we have seen, the defendant could have been cross-
examined on behalf of his co-defendants by their common
ccunsel, and he was in fact so examined. His interest was
identical with that of the other defendants. There is no
suggestion that he was otherwise than friendly to them,
and he was the secretary of the dramatic society. I am of
cpinion that this evidence was admissible against all the
defendants.

That being so, I think there was ample evidence to
show that the opera produced was the one mentioned in the
certificates put in.  Exhibit W to Briggs’ examination (the
programme) scts out that the performance was by the
Regina Musical Society, to which he says all the de-
fendants belonged, says it is a * performance of Gilbert
and Sullivan’s opera “The Pirates of Penzance,” and
scts out the names of all the defendants as officers of
the society as taking part in the performance. Exhibit X
to Briggs’ examination is the poster advertising the per-
fermance, and is also spoken of by Mr. LeJeune. It also
represents the opera as being produced by the Regina
Musical Society, and that it is Gilbert and Sullivan’s “ with
full cast, chorus and orchestra.” Mr. Briggs in his evi-
dence says he knows the comic opera called “The Pirates
of Penzance,” that it was produced in the Regina Town
Hall on 27%th and 28th December, 1899, by the Regina
Musical Society, and that he thought none of the promi-
nent parts or features of the opera were omitted in the
rerformance in question. “Was it practically the same?
It was intended to be the same.” (Briggs’ examination.) I
think this was ample evidence, uncontradicted as it was,
to entitle the plaintiff to succeed.

The Regina Town Hall was, I think, unquestionably a
place of dramatic entertainment—on the occasions referred
to at least—the performances being public and in no sense
private or domestic: Duck v. Bales.
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force in Canada, and was not repealed by the Canadian Copy- McGuire, J.

right Act of 1875, Chapter 62 of R. S. C. does not make any

pre vision as to sole right of I’l']ll'l‘\l‘lll:lli“ll or ]wl‘l’nl'lll;ln(‘('.
As to the damages, Briggs’ evidence shows that the net

proceeds of the entertainments was $50.89. 3 & 4 Wm. IV,

. provides that the damages shall be forty shillings

for each representation. or the full amount of the benefit or
advantage arising from such representation or the injury
or loss sustained by the plaintiff, whichever shall be greater.
’J']Il re

by the plaintiff was, but the pecuniary benefit arising from

no evidence as to what the injury or loss sustained

the performance was $50.

This Aect was amended by 51-2 Vie. e. 17, making the
damages in the discretion of the Court or Judge, so that
they “be reasonable.” The costs also are left in the dis-
cretion of the Court.  Double and treble costs were
abolished by 5 & 6 Vie. c. 97.

The Act 51-2 Vie
Act 3 & 1 Wm. 1V, ¢. 15 extended to Canada by its terms,
and is in force here not by virtue of the North-West Ter-
ritories Act.  That being so, amendments or changes made

¢, 17 is, I think, in force here. The

gimcee 1870 are to be observed here. It appears on evidence
that the license fee demanded by the plaintiff would have
been $35. 1 think the verdict should be for that amount
it favour of the plaintiff,

I think there is evidence implicating all the defendants
except the defendant Fraser, who does not seem to have
teken any part in causing the alleged infringing represen-
tetion, nor at the rehearsals nor in the representations them-
eclves, and judgment should not be against him. The
fcrmal judgment ghould, therefore, be in accordance with
the judgment in this Court of my brother WETMORE jusl
1ead,

Roureav and Scorr, JJ., concurred.

Appeal allowed with costs.

REPORTER:
Ford Jones, advocate, Regina.
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LAMONT v. THE CANADIAN PACIFIC RAILWAY CO.

. PR, Co~—Nerviee upon—Judicature Ordinance, sce, 14 (3) and Do-
minion Statutes of 1881, cap. 1, Schedule A, see. 9.

o Viee (ISSH e 1, dntituled *An Aet Respeeting the Canadian

acific Railway Company,” Sehedule A s 9 (), praviding 1

¢ of service in each Provinee or Territory, is special leg
and is mandatory and nat merely  permissive ul, the

. quoad the C. P R, Co., overrides the general provisions as

rvice of see, 14 (3) of the Judicature Ordinance.

gment of MeGuine, J., reversed

[McGuirg, J., May 7th, 1900.)
[ Court in bane, Mareh Tth, 1091,

The cause of action arose in the Territories, The writ
of summons was served upon_ the defendants’ station agent
at Prince Albert.  The defendant, under the provisions of
section 9 of Schedule A of chapter 1 of 1881, had by by-law
appointed the office of the company at Regina as the place

where gervice of process might be made on it in respect of

any cause of action arising within the Territories, and had

o1 August 28th, 1883, deposited a duly-authenticated copy

(1) * The ehief place of business of the Company shall be at the
city of Montreal, but the Company may, from time to time, by by-
Inw, appoint and fix other places within ar beyond the limits of
Canada at which the business of the Company may be transacted,
and at which the directors or sharcholders may meet, when ealled
as shall be determined by the by-laws. And the Company shall
appoint and tix by by-law, at least one place in each
Territory throngh which the railway shall pass, where
proecss may be made upon the Campany, in respeet of any cause of
action arising within such Provinee or Territory, and may after-
wards, from time to time, change such place by by-law. And a
Cany by-law fixing or changing any sueh place, duly authen-
< herein provide 1l be deposited by the Company in
coat the seat of Government of the Provinee or Territory
to which such by-law shall apply, of the clerk or prothonotary of the
highest. ar one of the highest, courts of civil jurigdiction of such
Provinee ar Territory.  And if any eanse of action shall arise against
the Company within any Provives or Territory, and any writ or pro-
cess be issned against the Company thereon, out of any Court in
such Provinee or Territory, serv of such process may be validly
made upon the  Compnny at the place within sueh Provinee or Terri-
tary so appointed and fixed; but if the Company fail to appoint and fix
such place, or to depasit, as hereinbefore provided, the bhy-law made
in that behalf, any such process may be validly served upon the
Company, at an f the stations af the said railway within such
Provinee or Territory.”

-
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of said by-law with the Clerk of the Supreme Court for the
Judicial District of Western Assiniboia.

The defendant moved before McGuirg, J., in Chambers,

to set aside the service of the writ of summons.
| May th, 1900.]

McGuire, J.—The defendants took out a summons call-
ing on the plaintiff to shew cause why the service of the
writ of summons in this action should not he set aside
because made on the station agent at Prince Albert on the
ground that service could validly be made in the Ter-
ritories only at Regina, the place appointed and fixed by a
by-law. of the defendants, “ where service of process may
le made upon the company ™ pursuant to s. 9 of c¢. 1 of
Dominion Statutes of 1881,

Assuming, as alleged, that such by-law was passed, and
that the provisions of the section were complied with so
as to make Regina a place in the Territories where process
issued out of a Court in the Territories for a cause of ac-
tion arising therein may be served, the question then comes
up, is service elsewhere, and which, but for said section 9,
would be a good service on the defendants, invalid ?

Our Judicature Ordinance has in section 14, sub-s. 3,
provided that in the case of corporations the service of por-
cess may be made upon a number of persons, among these
being an “agent or other representative, by whatsoever
name or title he he known, of such corporation, or of any
and there is

»

branch or agency thereof in the Territories,
the further provision, “that every person who within the
#aid Territories transacts or carries on any business of or

for any corporation whose chief place of business is with-
cut the Territories, ghall for the purposes of being served
vith a writ of summons, ete., be deemed an agent thereof.”

It was not disputed by the defendants that if section 9
of the Dominion Act did not apply, the station agent at
Prince Albert would be an agent of the defendants within
the meaning of the Judicature Ordinance, and service upon

L}
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him would be valid, nor was it questioned that the Terri-
torial Legislature had jurisdiction to provide for the mode
of service of writs so long as it did not conflict with Fed-
eral legislation. Is said section 9 to be construed as making
Regina the only place where service can be validly effected ?
I that is the true reading of the section, then, notwith-
standing the conflict with the section referred to of the
Judicature Ordinance, the former must prevail because all
Territorial Ordinances are “subject to any Act of the Par-
liament of Canada” (s. 13, N. W. T\ Act).

The language of section 9 (c. 1, 1881) scems to me to be
permissive.  The company “shall appoint and fix at least
one place in each Province or Territory where service of
process may be made upon the company,” in certain cases.

And if the company does so fix such place and comply with
the other requirements of the section, then, in the cases
provided for, “service of such process may be validly made
upon the company ” at that place, but if the company shall
fail to fix such place as provided, then, “any such process
may be validly served upon the company at any of the sta-
tions of the railway within such Province or Territory.”
If two sections of the same or different Acts dealing with
the same subject can be read together, without conflict,
then they should be so read so as to give due effect to both
The Dominion Act nowhere says that service in the Ter-
ritories must be at the place, if any, so fixed by the com-
pany’s by-law; it merely, as I take it, says that service may
be validly made there,

In T'ytler v. C. P. R.,' at p. 659, Meredith, J., seems to
take the same view when he says: “ But the words relied
upon are merely enabling, they must be served in the manner
provided for, not they must be served in that manner only.”
In seems to me that if Parliament had intended to restrict
scrvice within any Province to the place therein duly fixed
by by-law of the company the language employed would

120 0. R. 654
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and could easily have so indicated. The permissive word
“may ™ is used twice, first in declaring the purposes of

“

the by-law which the company are required to pass, “ where
service of process may be made upon the company,” and
again in declaring that upon the due appointment of such
vlace, “service of such process may be validly made there ”
'i'he only thing in the Act which seems to lend colour to
the defendants’ contention is the provision, in case of
default, in duly fixing a place in the Province where
service may be made, that the service may be made “at
any of the stations of the company within such Pro-
vinee, ete.” It may be said that this is useless if
our Ordinance applies whether a place has been fixed
or not. I have not considered whether there may not be
cases where the last cited provision of the Act would make
good a service which would not be good under the Judica-
ture Ordinance, or vice versa.  Had our Legislature not
dealt with the subject facilitating service as it has done,
then the Federal provision might be valuable. There is
nothing in the Act saying that service can be effected at
any station only in case of default by the company in fixing
a place. Parliament is not, without necessity, at least, to
be presumed to have meant more than it has said, and as-
suming that reasons may exist in some cases for extending

the language employed, I can see no reason for so doing
here. The statute says that, given a place duly fixed by
by-law, all services there are valid. The defendants con-

tend that this universal affirmative has as a logical converse—
the proposition “all valid services must be there” It is
elementary that a universal affirmative has no logical con-
verse, otherwise this argument would be good—all horses
are quadrupeds, therefore all quadrupeds are horses.

The summons will be discharged with costs to be paid

Ly the defendants.

The defendant appealed. The appeal was argued De-
cember 3rd, 1900.
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I. A. Robson, for appellant:—The defendant having,
pursuant to scetion 9 ol Schedule A of ¢, 1 ol 1881, by hy-
jaw fixed Regina as the place in the North-West Territories
where service of process might be made upon the company
in respect of any cause of action arising within the Terri-
tories, and having deposited a duly-authenticated copy of
guch hy-law in the oflice of the Clerk of the Court at Re-
gina, the seat of Government of the Territories, the mode
of service on the defendant company of writs of summons
norespeet of causes of action arising within the Territories
is restricted to service at the place =0 appointed. By s, 2
of ¢, 1 of 1881 the defendant’s charter, having been duly
published in the Canada Gazette, has the same force and
offect as il it were an Aet of the Parliament of  Canada.
Clause 3 of Rule 11 of * The Judicature Ordinance ™ does
rot apply, (1) because s. 9 of Schedule A of ¢. 1 of 1881 is
spectal legislation, and excludes the application of such
ceneral legislation whether passed before or alter the speciai

legislation, and (2) because =, 9 of Schedule A of ¢. 1 of 1881

. as to the defendant, inconsistent with clauge 3 of Rule
14 and bemmg Dominion legislation is, therefore, paramount.
Clause 4 of 5. 12 of Ordinance No. 4 of 1818 is of exactly
the same effect as Clause 3 of Rule 14, Parliament must
be presumed 1o have known, when passing = 1 of 1881,
the state of the law: Maxwell on Statutes, p. 303 Endlich on
Statutes, par. 29, 53: K parle Kent County Council?  The
special legislation overrides the general: Thompson on Cor-
porations, vol. 6, p. 53961 ; Fitzgerald v. Champneys.* Thorpe

Vst The Queen v, Champneys” Dodds v, Shepherd.”
In rve Swith’s Estate, Clements x. Ward® Er parte Alwaler,

In re Turner” Yarmoulth Corporation v. Stmmons.*  The
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special method of service must be followed unless service
cannot be effected in that manner: Evans v. Dublin and
Drogheda Ry. Co** 11" or * when ™ in a stipulation usu-
ally ereates a condition precedent: Bromfield v. Crowder,'*
Festing v. Allen,'* Duffield v. Duffield, correctly Duflield v.
Flees® Jolly v. Hancock  The provisions of 8. 9 exclude
all other provisions as to service which might otherwise be
applicable: Ee parte Viear and Churchwardens of St. Sepul-
chres, In re Westminster Bridge Aet, 1859,'* London, Chalham
& Daver Ry, v. Wandsworth Board of Works,'® Ont. B. W. Co.
. PR Tyller v, . P, R is distinguishable, as there
le cause of action arose in British Columbia, and the ac-
fion was brought in Ontario, g0 that the case did not come
ithin & 9. Territorial legislation is expressly subject to
Dominien legislation, whereas Ontario legislation is not.
I'erritorial legislation is inoperative where it is inconsistent
vith Dominion legislation: Re Claxton,' Massey v. Me-
Cormick ™
Hamilton, Q.C., for respondent :—Clause 3 of Rule 14 of
I'he Judicature Ordinance ™ is not ullra vires of the Legis-
ative: Assembly— N.-W. T, Act, see. 13 (10). Sec. 9 of
schedule A of chap. 1 of 1881 is permissive, and not manda-
tory—"1yller v. Can. Pac. RBy. Co.! Clause 3 of Rule 14
I'he Judicature Ordinance, and see. 9 of schedule A of
chap. 1 of 1881 can and should be read together without
contlict, so as to give due effect to both—Endlich on Inter-
pretation of Statutes, pp. 237 and 71,
[ March Tth, 1901.)
The judgment of the Court (Ricuarpson, RovLeau,
Wermore, and Scorr, JJ.) was delivered by:
Wersmore, J.—A Chamber summons was granted in this
ase by my brother McGUIRE to set aside the service of the

14 M. & W, 142; 3 Rail. Cas. 760; 2 D, & L. 865;
M. 2 Jur, 474, 0 S

+ 16 Jur, 550, "33 L, J.
10 Jur. (N. 8) 208; 9 L. 42 L.
M.C.70; L. R.8 C. P. 8. 1 Terr. L. R. 282,

N
J
*N. W. T. Rep., vol. 2, No. 1, 1

T. b R =VOL. V.

-
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writ of summons on the defendants on the ground that such
service was not effected in accordance with the provisions
of cap. 1 of 44 Vic. (1881) entituled “ An Act respecting the
Canadian Pacific Railway.” On the retuen of the Chamber
summons, the learned Judge dismissed the application with
costs, and from this order the defendants appealed. The
writ of summong was gerved on one Davidson, the defen-
dants’ station agent at Prince Albert. The defendants,
under the provisions of sec. 9 of the schedule A to the Act
of 44 Vie, before referred to, had by by-law appointed and
fixed the office of the company at Regina as the place where
gervice of process might be made on it in respect of any
cause of action ariging within the North-West Territories,
and had on the 28th August, 1883, deposited a copy of such
by-law, authenticated hy the seeretary of the company, under
scal, with the Clerk of the Supreme Court for the Judicial

District of Western  Assiniboia. T assume the making
of the hy-law referred to, and the depositing of a copy of

the same, duly authenticated, with the proper officer, to be
conceded, becanse no contention was raised to the contrary
at the argument of the appeal or by the respondent’s factum.
1 also, for the same reason, assume it is conceded that the
cause of action herein arose within the North-West Terri-
tories. The service on Davidson was made under the pro-
visions of Rule 14, paragraph 3, of The Judicature Ordinance
(Con. Ord., cap. 21), and the learned Judge held the service
to be a good service on the defendants under that rule.
The defendants appeal on two grounds:—

1. That quoad the defendant company, paragraph 3, of
Rule 14 is ullra vires the Legislative Assembly, because it
is inconsistent with the provisions of sec. 9 of the Act
before referred to.

2. That this sec. 9 is special legislation providing the
mode of service of process on the defendant company. That
the legislation was made by an authority having power to
legislate on the subject, that such mode of service must be
followed, and that paragraph 3 of Rule 14 of the Ordinance
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was not applicable by reason of the maxim “ Generalia spe-
cialibus non derogant.”

It was argued on behalf of the plaintiff :—

1. That the paragraph of the rule is not so ullra vires.

2. That section 9 of the Act is merely permissive, or
cnabling; that while it provided a mode of service on the
company, it was quite competent for the Legislative Assem-
bly to provide another mode.

I have presented all the questions which were argued be-
fore this Court.

I express no opinion with respect to the question of
ullra vires of paragraph 3 of the rule. It is not necessary
for me to do so, in view of the conclusion I have reached
upon the other objection.

I have with very great reluctance arrived at the conclu-
sion that the other ground of objection raised by the appel-
Jant is fatal to the service of the writ. I cannot escape the
conclugion that the sec. 9 of 44 Vie. is special legislation,
and I cannot bring my mind to the conclusion that the pro-
visions therein contained respecting the setvice of process
are merely permissive and enabling. 1In the first place, at
the fime that section was enacted there were provisions in
foree in the Territories under which, apart from such sec-
tion, service of process could have been made on the com-
pany. I refer to paragraph 4 of see. xii. of The Adminis-
tration of Civil Justice Ordinance, 1878 (No. 4 of 1878),

wlhich is almost word for word identical with paragraph 3

of Rule 14. I do not think that I am mistaken in stating
1l

it there were similar provisions in every Province of
anada through which the proposed railway was to pass, for
ervice of process upon corporations, all of which were more
“imple and more convenient for the plaintiff as regards the
manner of service than what is provided in sec. 9 of the Act.
Lord Blackburn in Young v. The Mayor of Royal Leaming-
m Spa* lays down the following:—“ We ought in general,

"SACBHIT; 52 L. J. Q. B.713; 49 L. T. 1; 31 W. R. 925; 47
TP 660,

67

Judgment,

Wetmore, J,




UL

Judgment

Wetnore, J,

TERRITORIES LAW REPORTS. [\'UI .

in construing an Act of Parliament,to assume that the Legis-
lature knows the existing state of the law.” And in ex
parte County Council of Kent?® Lord Halshury s i —* We
think the Legislature must be faken to have been aware ol
the state of the law as [ll’ullu\llh'l'!l |;_\' the House of Lords
in 18187 We must assume, therefore, that when the Par-
liament of Canada enacted section 9 of the Act of 1881 it
was aware of the state of the law as to service of process on
corporations,  Where, then, was the necessity for this see-
tion as a mere enabling provision?  Then, take the provis-
ions of the section itself whereby, if the company failed to
appoint and fix a place for service or to deposit a copy of the
by-law, service might be made in another preseribed manner.
It scems to me that, under that section, service in this other
preseribed manner could only be made when there was a
failure to fix a place hy by-law, and then as contemplated
by the section, it could only be made in the manner so pre-
seribed.  Moreover, we have the fact that this Aet, 44 Vie,,
cap. 1, is a special Act relating to the defendant company.
All these considerations are, to my mind, utterly irrecon-
cilable with the idea that the seetion in question is merely
cnabling or permissive, The plaintiff relied very strenuously
upon the judgment of Meredith, J., in Tyller v. The ("ana-
dian Pacific Railway Company,' at page 659, who, referring
to the =ame section 9, |il_\\ it down:—* But the words relied
upon are “merely enabling, they (i.c.. the process), may be
served in the manner provided for, not that they must be
served in that manner only.,”  And my brother McGUIRE
also quotes this opinion with approval. T am unable to

agree with it. 1t will he observed that that case was carried

to appeal #* and, while the appeal was dismissed, the judg-

ment of Meredith, J., was not sustained on the ground of
the scetion being merely enabling, but because the case
did not come within the section, as the cause of action did
not arise within the Provinee of Ontario, hut in the Province

of British Columbia. (I draw attention to the wording of
8

2206 0. A R, 467,
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the section in this respect.)  Members of the Court threw

69

Judgment.

out a suggestion that possibly the section might be ultra Wetmore, J.

vires the Parliament of Canada. I have no hesitation in
saving that, so far as Ontario and the other provinces of
Canada originally confederated under The British North
Ameriea Act are concerned, this suggestion is worthy of the
most serious consideration.  But it will serve no purpose
to consider it, so far as this appeal is concerned, because
bevond all question, in so far as the North-West Territories
are concerned, Parliament has full powers of legislation in
respect to all matters affecting the Territories.  The pro-
visions of the section 9 of 44 Vie,, cap. 1 are, therefore,
in-my opinion, special.  Those of paragraph 3 of Rule 14
of the Ordinance, and all antecedent provisions of the same
character in the Ordinances respecting the administration
of justice passed by cither the North-West Council or the
Legislative Assembly are general, and, in my opinion, the
maxim = Generalia specialibus non derogant ™ applies. There
are a number of cases which deal with the application of
that maxim. It will be suflicient for me to refer to the last
case | ean find on the subject.  Lord Hobhouse, in deliver-
mg the judgment of the Judicial Committee of the Privy
Council in Barker v. Edger** at p. 754, lays it down:—
* When the legislature has given its attention to a separate
subject, and made provision for it, the presumption is that
a subsequent general enactment is not intended to interfere
with the special provision, unless it manifests that intention
very clearly.” 1 am of opinion that the general enactment
noquestion does not interfere with the special provisions.
On this point T draw attention to Palmer v. Caledonian
Railway Company,* as being in one branch of it of a some-
what parallel character.  Having reached the conclusion that
the provigions of this section 9 are special, 1 have no doubt
that, in view of the powers of Parliament to legislate with
respect to the Territories, they would override quoad the
defendant company the provisions of paragraph 4 of section

“(1808) A, C. T48; 67 L. J. P. C. 115; 79 L. T. 151, #(1802) 1 Q.
B8S23; 61 L, J. Q. B, 0562; 66 L, T, 771; 40 W.R. 562.
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Wetmore,

J. attention to the fact that the large powers to legislate with

regpect to the administration of justice and procedure in the
Courts conferred by section 15 of The North-West Terri-
tories Act, were not possessed by the North-West Council
until 1886, when they were conferred by 49 Vie. (1886), cap.
25, sec. 27.

In view of the manner in and circumsiances under which
the schedules mentioned in 44 Vie., cap. 1, were passed, I
cannot avoid the conclusion that the intention of the sec-
tion 9 was far from that of enabling provisions. 1t seems
to me that the intention of the section was to provide a mode

of service whereby the company would not be liable to be

served with process upon any of its agents over an exfended
area of country, and wherehy service could only be affected
in one stated manner, and at one fixed place in each Pro-
vinee and Territory.

I very much regret having come to the conclusion I have,
because T am of opinion that the mode of service prescribed
by the seetion of the Act in question ig, in view of the gen-
eral circnmstances of the Territories, very inconvenient, and
the provisions of paragraph 4 of Rule 14 are convenient and
suitable, and would work no hardship or injustice whatever.

In my opinion, this appeal ghould be allowed with costs,
the judgment of my brother McGuIirE reversed, and the

service of the writ of summons set aside with costs.
Appeal allowed with costs.
REPORTER:
Ford Jones, Advocate, Regina.
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McCARTILY v. THE MUNICIPALITY OF THE TOWN
OF REGINA.

Beparate Schools—Assessment and Tazation—N.-W. T. Act, sce. 14, and
School Ordinance.

A ratepayer to a Separate School District is not linble to taxation
to meet debenture indebtedness of the Public School District in-
curred prior to the establishment of the Separate School District.

[Court en bane, March 7th, 1901,

This was a case stated for the opinion of the Court.
The facts as stated were:-—

1. The defendant Municipal Corporation was duly erected
on December 1st, 1883.

2. The Regina Public School District is a corporation
duly organized on December 20th, 1884, under the provisions
of The School Ordinance of 1884, and its limits are those
of the defendant municipality.

3. In 1895 and in 1899 the said Public School District
duly issued and sold debentures to raise money for the erec-

tion of school houses,

I. The said Public School District has always been, and

is supported by rates levied by the defendant at the request
of the trustees of the said Public School District, under the
provisions of the School Ordinances, from time to time in
ful'u‘.

5. One of the rates which the said Public School District
has yearly requested, and did for the year 1899, request to
be levied and collected by the defendant is an annual rate
required to provide for the indebtedness incurred by the
issue and sale of the said debentures.

6. The plaintiff has for some years been and is a rate-
paver of the said defendant corporation and of the said
Public School District, and has, up to the year 1899, paid
without complaint the annual rate levied in respect of the
aid debenture indebtedness.

Statement,
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7. On February 24th, 1899, the Roman Catholic rate-
payers within the said defendant municipality duly organized
the Gratton Separate School District within the limits of
the Public School Distriet,

8. Upon the organzation of the said Scparate School
District, the plaintiff became, and has ever since been, a
ratepayer thercof, and the school taxes therefor are col-
lected by the defendant upon request of the trustees of the
said Separate School District.

9. The plaintiff was assessed for, and paid to the defen-
dant, taxes for the year 1899 amounting to $15.93, being
at the rute of 23.06 mills on the dollar, which said rate
included a rate of 2.9 mills on the dollar to provide for the
said debenture indebtedness, which said last-mentioned rate
amounted to $1.95, and was paid by the plaintiff under
protest,

The plaintiff sued to recover this $1.95, and the question
submitted for the opinion of the Court was whether or not
the plaintiff, by reason of his being a ratepayer of the said
Separate School, was exempt for the year 1899 from taxa-
tion for the rate imposed in respect of the said debenture
indebtedness,

It was agreed that judgment was to be entered in the ac-
tion pursuant to the opinion of the Court.

The case was heard December 5th, 1900,
W. C. Hamillon, Q.C., for plaintiff.

N. Mackenzie, for defendant.

[ March 7th, 1901.]

Riciakrnson, J.—The facts admitted are:—

1. That on the 24th February, 1899, the Grattan Catho-
lic Separate School District was established in the town of
Regina by the Roman Catholic ratepayers, the limits of the
School District heing those of the Municipality of the Town,

as also the limits of the previously organized Public School
District of Regina,
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2. That at the time of the establishment of the Separate
School District the Public School Distriet was liable for
debts, to secure the repayment of which, by yearly instal-
ments (one falling due in 1899), that Corporation had issued
dehbentures.

3. That for the purpose of meeting this payment, the
dJoard of Publie School Trustees included the amount with
other sums necessary for school purposes for that year, and
required the Municipal Council of the Town to assess for
and colleet it along with other rates of the Municipality for
the vear,  This the latter body procecded to do in the usual
wiv., by exacting payment from MeCarthy of $1.95, his
8808 el proportion of the said rate. He claims the Council
ha
ratepaver of the Separate School Distriet, he ig only liable

no power or right to do this for the reason that, being a

to he assessed for such rates as are imposed by the Board
of Trustees of the Separate School District,
In my opinion, Mc¢Carthy’s contention is correct.
In arriving at this conclusion, T place this construction
upon see. 14 of The N.-W. T. Aect, which enacts “That
the ratepayers establishing such Separate Schools
(e, here the Roman Catholic ratepayers of the Grattan
Separate School digtriet), shall be liable only to assessment
of such rates as they impose upon themselves,” This see-
tion, in so far as material in this cage, forms sec. 36 of the
School Ordinance, and sec. 40 provides that, after the estab-
lishment of a Separate School District, it (i.e., the Separate
School Distriet) shall possess and exercise all rights, powers,
privileges, and be subject to the same liabilities and methods
[ government as is (by the Ordinance) provided in respect
+ Public Schools,  The result is that quoad the particu-
ar rate referred to, the subject of the present case, the
Municipal Council had not the power claimed for it of as-
sessing and levying, because the Board ol Trustees of the
PPublic School District ceased, with the establishment of the
Grattan: Separate School District, to have the power of as-
sessing and levying rates on ratepayers of the last-named

Judgment.,

Richardson,J
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School District, as they are expressly declared to be liable
only to assessment of such rates as they impose upon them-
selves, and this board could not confer upon the Municipal
Council powers in excess of those they could legally exercise.

Judgment in the action should go for the plaintiff, with
costs in the Court below and in this Court.

WEeTMORE, J.—The question intended to be presented
to the Court by this Special Case is whether a ratepayer of
a Separate School District is liable to assessment to pay

" debenture indebtedness created by the Public School Dis-

trict for the erection of School Houses in the district before
the Separate School District was organized, such ratepayer
having been a ratepayer of the Public School District before
the organization of such Separate School District. I do not
know that the facts stated raise the question as clearly as
it might be raised, because the assessment in question was
for the year 1899, and the Separate School District was only
organized on the 24th February of that year, and there is
nothing to show when the assessment list was prepared,
whether before or after that date. However, as there was
no attempt to assess the plaintiff or to impose a rate on
him in respect of any other liability of the Public School
District than the dehenture indebtedness, I think we may
assume that he was assessed after the organization of the
Separate School District. Moreover, the doubt which has
occurred to me was not raised by counsel. The broad ques-
tion which I have above set forth was the only one argued.
I am of opinion that judgment should be given for the plain-
tiff.

The powers which the Legislative Assembly have to
legislate with respect to education are conferred by sec. 14
of The North-West Territories Act (R. S. C. e. 52), as
amended by the Aects of 1898, c. 5, see. 6, which pro-

vides that “The Legislative Assembly shall pass all
necessary ordinances in respect to education; but it shall
therein always be provided that a majority of the ratepayers
of any District or portion of the Territories, or of any less
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portion or sub-division thereof . . . may establish such
gchools therein as they think fit, and make the necessary
assessment and collection of rates therefor; and also that
the minority of the ratepayers therein, whether Protestant
or Roman Catholie, may establish Separate Schools therein,
and in such case the ratepayers establishing such Protestant
or IRoman Catholic Separate Schools shall be liable only to
asscssment of such rates as they impose on themselves in
respect thereof.”  Section 36 of the School Ordinance (C. O.
1808, ¢. ¥5), contains strictly the provision with respect
to the minority of the ratepayers provided for in the Act,
including the provision that the ratepayers establishing Sep-
arate Schools “shall be liable only to assessment of such
rafes as they impose upon themselves in respect thereof.”
It was urged that these words which I have last quoted, both
n the Act and in the Ordinance, have only relation to lia-
bility to assessment in respect to the Separate Schools. I
am unable to take that view. It seems to me that for such
tpurpose they would be unnecessary; it would be inconceiv-
able that any person could possibly imagine that the author-
itics of the Public School District, who had no interest in
the Separate School, could impose a rate on the Separate
School ratepayers for the purposes of such Separate Schools.
[he intention of the enactments was that the ratepayers
of the Separate Schools ghould cease to be liable for any
ither rates than those imposed upon themselves for their
Separate School.

It was further argued that the plaintiff was liable to
the assessment and rating in question by virtue of sub-sec-
tion 6 of section 128 of the Ordinance. That section is as

llows:—* Notwithstanding anything contained in this and
the two last preceding sections, any land liable to assess-
ent for debenture indebtedness at the time of the issue
f any debentures shall remain liable to and subject to as-
ssment for such debenture indebtedness until the whole of
h indebtedness has been paid and satisfied.” The spe-
cial case does not bring the plaintiff within the provisions of

Judgument,

Wetmore, J.
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that sub-section, as it is not stated that the assessment or
rating upon him is in respeet of land. It was intimated at
the argument that the assessment and rating on the plaintiff
was in respect to land, and the Court suggested that if its
opinion was desired on the right to assess the land, the spe-
cial case had better be amended so as to bring that question
forward.  As the suggestion was not acted upon, T assume
that such opinion is not wished, and as T do not propose
dealing with matters coram non judice, 1 will confine my
opinion to what is submitted by the case. A number of cases
were cited bearing on the question of the retroactive opera-
tion of Statutes. I eannot see that these cases have any
application fo this question. The facts and condition of
affairs in this matter arose after the passing of The North-
West Territories Aet, and applying scetion 14 of that Act
to the facts, as presented by the Case, is not giving a retro-
active operation.

Judgment should be for the plaintiff for $1.95 and costs.

McGuUiRrg,
Court.  There is no dispute as to the facts. The question

J.—This is a stated case presented to this

submitted is whether, on the facts as set out in the case, a
Roman Catholie, who is a ratepayer of a Separate School, is
liable to be assessed by the Municipality in which his pro-
perty is situate, acting at the request of the Trustees of the
Public School Distriet within which such property is also
situate, in respeet of a rate for the current year to meet de-
benture debts of said Public School Distriet payable during
such year, said debenture debts having been incurred in
1899 and 1895, hefore the establishment of the  Separate
School. Tt is contended by the Municipality and the Trus-
tees of the Public School, inasmuch as the property in ques-
tion was liable to be assessed in respect of these debenture
debts at the time they were incurred, that, notwithstanding
the subsequent establishment of a Separate School, this land
still continues liable to be assessed for payment of these
debenture debts until they are satisfied and paid. The plain-
tifl contends that, upon the establishment of a Separate
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School, he, being a member of the religious minority estab-

Judgment,

Jishing such school and being a ratepayer thereto, ceased  MeGuire, J.

to he liable to the Trustees of the Public School District
lireetly or indirectly, whether for debenture debts or other-
wise, for school purposes,

On looking at the School Ordinances in force at the
Jates of the creation of the debenture debts, viz., March,
1899, and Febrnary, 1895, 1 find that section 159, cap. 59,
of the Revised Ordinances of 1888, which was in force
on January 1st, 1889, has continued unchanged up to the
present day. By that section the debentures, when duly
exeented, “bind the School Distriet,” and are a “lien or
charge,” not on the property of the ratepayers situate
n the District, but only *on all School property and
the rates in the School District.”  In the Ordinances
which were in forece when the debenture debts in  this
case were respectively incurred, there was no express lan-

wage declaring that the supporters of a Separate School
hould continue liable to the payment of rates in respect
f debenture debts incurred previous to the establishment

{ such Separate School District.  But on looking back to

.5 of 1881, the first Territorial School Ordin-

Ordinance
mee, we find that, by section 31, it is provided that “any
ind. and personal property thercon, set apart as a Separate
School District shall be assessable by the Publie School Dis-
irict for the purpose of paying off any debenture indebted-
ness that may have heen incurred previously to the estab-
shment of such Separate School.”  Section 41 of Ordin-
mee No, 2 of 1887 is in the same ferms. But when the
ordinances were revised and consolidated in 1887 this pro-
vision was wholly left out, and from that time on, until
1897, there does not appear any provision dealing expressly
with the subject matter of the section above cited. During
this period the School Ordinances were twice consolidated
ind reviged, viz., in 1892 and 1896, but in the School Ordin-
ance of 1897 somewhat similar language again appears as

asub-section added to section 125 of the Ordinance of 1896.
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But, before dealing further with this amending sub-see-
tion, I shall look at the provisions of The North-West Terri-
tories Act and Ordinances passed thereunder in reference to
Separate Schools. Chapter 25 of 43 Vie., consolidating the
Acts relating to the Territories, by section 10, requires the
Local Legislative body to pass all necessary ordinances in
respect to education, but placed this limit on the exercise of
this power—that such ordinances must infer alia provide that
the minority, whether Protestant or Roman Catholie, could
establish Separate Schoolg, and, in the event of such schools
being established, ““ the ratepayers establishing such
Separate Schools shall be liable only to assessment of such
rates as they may impose upon themselves in respect thereof.”
This limitation has ever gince heen continued as a con-
dition governing local legislation in respect of Schools. In
the first School Ordinance, No. 5 of 1884, section 25 pro-
fesses to be passed “in accordance with the provisions of
gection 10 of The North-West Territories Act, 1880, the
one just cited. It and subsequent sections do provide for
the establishment of Separate Schools, as in section 10 of
the Federal Act, but do not follow the language of that
section limiting the liabilities of the ratepayers establishing
such Separate Schools,  Section 31 says:—*“ Any land and
personal property thercon set apart as a Separate School
District shall be assessable by the Public School District
within whose organized limits it is situated for the purpose
of paying off any debenture indebtedness that may have
been incurred during the time that such land was included
as a part of such Publie School Districts in the same manner
and time. and at the same rate, as the remaining portion

of such Public School District may be assessed to pay oft
such indebtedness, but for no other purpose whatever.” It
will be noted that the Federal Act imperatively required
that it should be provided in the Ordinance that the Sepa-
rate School ratepavers should be “liable only to the assess-
ments of such rates as they may impose upon themselves,”
which seems inconsistent with section 31 of the Ordinance,
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which provides in effect that they shall be liable to assess- Judgment.
ments for certain rates imposed by a body other than them- McGuire, J.

selves; for T take it, there can be no difference, except a mere-
Iy verbal one, between assessing the “land and personal pro-
perty thercon” and assessing the ratepayer who owns it.
Whether s, 31 was or was not a disobedience of the Federal
Act need not be now considered, because Ordinance No. 2 of
which amended and consolidated Ordinance No. 25 of

1887,
1881, was repealed by the Revised Ordinances passed in
1887, and these latter did not re-enact section 31 of 1884,

nor the similar section of 1887, but provided (sec. 41) that
“all property within such Separate School District belong-

to or held by ratepayers of the religious faith indicated
in the name of such School District shall be liable only to
ssments such as they may impose upon themselves in

respect thereof.”

In 1892 the School Ordinances were consolidated, and
again in 1896, In these consolidations the phraseology of
the section just quoted was changed, and it was provided
that the minority, whether Protestant or Roman Catholie,
might establish a Separate School, and “in such case, the
ralepayers establishing such Protestant or Roman Catholic
Separate Schools shall be liable only to assessment of such
rafes as they impose upon themselves in respect thereof,”
and such continues to be the language of the School Ordin-
ances down to the present time. Now, this provision is a
literal compliance with the requirement of the Federal
legislation on the subject, and appears to me to indicate
as clearly as the English language will permit, that the
ratepayers of a Separate School are not liable to be assessed
for School purposes by any body, authority, or corporation
other than themselves. There is no language that I can
find in any School Ordinance between No. 2 of 1887 and No.

5 of 1897 which could be read as authorizing the Trustees
of the Public School, or Municipality for them, to assess
the ratepayers of a Separate School for any School purposes

whatever,
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would appear, then, that on the date when the
case  were  passed,  viz.,
March 2, 1899, and February 23,

by-laws in this on

1895, the Ordinances in
force made no provision authorizing an assessment of Se-
parate School ratepayers for rates to pay off these deben-
tures, so that if, say in 1896, a Separate School had been
established in Regina, the ratepay

rs establishing it would
not have heen thereafter liable in respect of these deben-
tures. In 1897, however, a clause was added to section 1%
of The Consolidated School Ordinance of 1896 (now sub-

section 6 of section 128, cap. 9), as follows:—* Notwith-
standing anything contained in the three last preceding
sections, any land liable to assessment or debenture indebt-
edness at the time of the issue of any debentures shall re-
main liable to and subject to assessment for such debenture
indebtedness until the whole of such indebtedness has heen
paid and satisfied.” 1t is urged that, as all lands and all
persons in the Publie School District were liable at the date
of the issue of the debentures in this case to assessment in
respect of them, there heing then no Separate School estab-
lished, by virtue of this change in the law the plaintiff’s pro-
perty continued and continues to be so liable. 1t the Legis-
lature intended thereby to qualify the general language of
what is now section 36, one would naturally expect that
the amendment would have been made to that section itsell,
cither as a sub-scction or by a section immediately following
it, or, if placed in some other

irt of the Ordinance, it would
Fave either referred to that section hy its number or by some
words which would have ineluded it

as e. ., * Notwithstand-
Instead of that, it is

121, and 125, which
deal merely with speeial cases of landlords and tenants,
Joint ownership. and companies, ie., cases where there are

ing anything in this Ordinance, &c.

put, as a rider only, on sections 123,

both Protestants and Roman Catholics connected with the

same property, and where doubts might arise as to which

School Distriet should be entitled to assess. The question
would arise whether such a provision would be within the

competence of the Legislative Assembly, if it were intended,
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or so worded, as to authorize the assessment for any school
purposes of the ratepayers of a Scparate School by any one
other than themselves,  Clearly any local legislation con-
travening the directions of section 14 of The North-West
Territories Act would be wltra vires. One is not without
necessity to assume that the legislature intended to exceed
its authority, and if its Ordinances can be reasonably and
fairly read so as not to conflict with the paramount legisla-
tion of the dominant legislative body, they should be so
read,  Unless this amending sub-section must necessarily
taken as intending {o limit the general language of sec-
tion 36, it will not be necessary to consider whether it wag
ultra vires the Assembly. 1 think that the amendment of
1507 was not intended to limit section 36. Nor in the pre-
sent case would it be necessary unless it would affect the
result. At any time prior to 1897, and after the issue of the
suid debentures, the members of the religious minority were
ble to relieve themselves from future assessment in respect
of said debentures by establishing a Separate School—this
vas a right they had at the time of the creation of the
lebenture indebtedness—and persons purchasing such de-
tures would be taken to know the law then existing, and

» buy, knowing that a portion of the property then assess-
ible to pay off the debentures might at any time be with-
rawn.  As we have also seen, debentures never were de-
ired a lien or charge on property in the Districts not
onging to the School District itself. Can, then, the
mending provision be deemed to have a retroactive effect
v us to take away the rights of the minority to relieve
hemselves from future assessments for debentures? The
eneral rule is that, unless the law clearly so provides, legis-
tion is not to be read as retroactive. If this amendment
cre to be given a retroactive effect, then the ratepayers of
Separate School established on 1st January, 1896, though
lieved during that year at least from assessment for these
bentures and from any other assessment for school pur-
oses by anyone but themselves, would, after such amend-
ment came in foree, be deprived of this right of exemption.

T.L.R.—VOL, V, G
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Judgment.

McGuire, J.
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Judgment  As to this question, however, as it is not necessary to a deci-

McGuire, J. 8i0n, I prefer to express no opinion.  Whether it were in-
tended to qualify the general exemption granted by section
36 to Scparate School ratepayers, or as qualifying only the
three scctions expressly mentioned in it, as I have already
found, I think that sub-section does not, affect the present
case,

I might have referred to the fact that the Legislature
in consolidating and revising the ordinances in 1887 left out
the provision in the previous ordinances making Separate
School ratepayers liable for debentures issued previous to
the establishment of a Separate School. It is not improb-
able that this omission was intentional, under the belief that
such provision was a disobedience of the section in The
North-West Territorics Act dealing with Separate Schools.
It is an argument in favour of the view that the Legislature
then and thereafter (until at least the session of 1897) did
not intend that Separate School supporters zhould be held
liable in respect to debentures issued prior io the estab-
lishmen® of such Separate School.

It may also be noted that the amendment of 1897 does
not assume to interfere with the previous section ¢xempt-
ing Separate School ratepayers from assessment other than
such as they should “impose upon themselves.” It does
not provide that the Public School Trustees, either directly
by their own officers or indirectly by the Municipality,
should have the power to assess such ratepayers. Were
it not for the exemption section, such a power might be
implied, but I do not think any such implication could be
made in the face of the clear and specific and general words
of that section to the contrary.

It may be said that it is unjust that property liable, at the
time of issue of debentures, to be assessed for the payment
thereof should be relieved of such liability; that it throws
upon the remaining ratepayers of the Public School District
a greater burden than they would have to bear if no por-
tion of the property originally liable had been withdrawn.
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It is doubtless true that the debenture rates must increase
as the properly assessable decreases. A suflicient answer
to this observation would be that the Legislature is respon-
sible for any such alleged injustice, and that the duty of
this Court is not to amend unjust legislation but to con-
etrue the law as it finds it. But the other side might com-
plam if the law compelled them to continue to pay for
schoolbuildings which they can no longer use. There is no
provision whereby the minority, on exercising their consti-
tutional right to establish a Separate School for themselves
can demand any share of the assets of the District as it ex-
sted up to that time. In the case of ordinary partnerships,
retiring partners, while still remaining liable for the debts
of the firm, are entitled to a proper share of the assets. In
1 case of supporters of a Public School deciding to with-
draw and form a Separate School District they thereby

abandon all  their share in the assets of the original Dis-
trict—buildings which have been partly paid for by taxes
contributed by them become the property of the Public
School District. It would seem only fair that at least if
they are to be held liable for existing debenture debts they
<hould be entitled to some compensation for their interest
the assets of the District.
If subsection 6 of section 128 is inconsistent with the
exemption seetion (now section 36), it must also be incon-
stent with seetion 14 of The North-West  Territories
\ct, and therefore bad.  1f it is not inconsistent with see-
on 36, then it may be left out of consideration, and the
se will turn on whether by said section 14 or section 36
Separate School supporters are liable to assessment for pay-
ment of these debentures, and, as I have stated, I think they
re not,

The Judgment should, therefore, be for the plaintiff
r $1.95 with costs,

Judgment accordingly.
HEPORTER:

Ford Jones, Regina, Advocate.
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IN Re DEMAUREZ.

Ercmptions Ovdinanee—Alica—Tools and implements of trade—More than
one trade—Election—Land and buildings—Division or sale—Incum-
bered land—Excmption out of cecess—Assignment for benefit of eredi-
tors—Ewccutions—>Mechanic’s  lien—Prioritics—Estoppel — Costs—
Advocates undertaking to refund.

A general assignment for the benefit of creditors was made of all
the assignor’s real and personal estate, except what was exempt
from seizure and  sale under exeention,  The land was not
specifically deseribed, but the assignment contained a covenant on
the part of the ignar to execute such instruments as shounld
be required to effectuate the assignment.  An order for the ad-
ministration of the ite was subsequently made, and this was
followed by the sale of the land under the ection of a Judge,
and a transfer by the assignor to the purchas

The land was subject to twWo mortgnges; s 1 the surplus of
the price in excess of the martgages, was paid into Court. The
assignor was an alien friend resident in the Territories,

He'd, per RiCHARDSON, J.—(1) That an '|lu-n friend resident in the

visions of the Kx-
emptions ()ulnmnm- notwithstanding the provisions of the Natural-
ization Aet, R 8. O, (1886) e. 113, s, 3.

Aflirmed on appe I to Court in Imm

The assignor being by trade a repaiver of watches and jewelry, and
having received the tools and implements appertaini » that

xempt under the emptions Ordinance, C. O, 1808, ¢, 27,

(2) That he could nat maintain a elaim for such tools and imple-
ments as were used in connection with a steam laundry run for
him by an expert, “ though he sometimes tinkered about the laun-

he himself not being by trade a laundryman.
at the assignor was entitled as an exemption to the extent of
$1500, out of the $1,030, the excess of the price of the land be-
sond the mortgages to which it was subject

Aflirmed on appeal to Caurt en bane.  Ontarvio Bank v, Mellicken!
fol'owed,

(4) That an execution creditor whase execution was registereq sub-
sequent to the mortgages, and was the only one registered prior
to the assignment, though other executions were registered prior
to the administration order and the execution of the transfer hy
the assignor, was entitled to the $30 in priority ta these subsequent
executions,

On appeal to the Court en bane, the whole sum of $1.530 was held to
he subjeet, in priority to the first execution creditor, to the claim
of the holder of a mechanic’s lien, who had obtained judgment,
and to his costs, which exhausted the $30.

Th: subsequent execntian creditors claimed to be entitled to be
paid out of the $1,500 in view of s. 4 of the Exemptions Ordin-
ance, which excepts from its effect “any article . . . the
price of which forms the subject matter of the judgment upon

7 Man. R, 203; 11 C. L. T. 18
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wh'ch the execution is issued.”” Their action was upon promis-
sory notes made by the assignor ta the plaintiff. These notes
were given to and discounted by the assignor for the purpose of
paying certain moneys, for which the C. P. R. withheld delivery
of certain machinery which went into the building on the land as
fixtures, and were sold as part of the land; ana the moneys sa
aised were partly so apniea,

() That the subsequent execution ereditors did not come within the

provisiors of s. 4.

(6) That the $1,500 was subject to the payment of a claim under a
mechanic's lien which was registered, and on which action was
commeneed bhefore the date af the assignment: but that it was
not subject to the payment of eher of two other claims under
meehanie’s liens registered before the assignment, on the ground
(without deciding on the objection that no action ta enforce these
liens had been commenced, it appearing, however, that the time
limited for that purpose had not expired at the date of the as-
signment), that the elaimants had, in their statutory declarations
proving their claims agains the estate, stated that they held no
scenrity for their elaims,

Na fund being left to pey the general creditors,

(71 That the petitioning ereditors were entitled to their costs out of
the $1.500, as it was in consequence of their proceedings, which
the assignor’s conduct forced them to take, that the rights of the
various parties were Jdet iined and the fund distributed; that the
assignee was entitled ont af the same fund to his costs and his
comprnsation and expenses as assignee; that the execution eredi-
tor, who was entitled to the excess $30, was also entitled to his
costs in these proceedings out of the same fund; and that the
assigno advocate was entitled to a lien far his costs as between
advocate and client on the same fund,

On appeal to the Court en bane it was

He'd, per CURIAM, reversing the deecision of RicHArpson, J., that
the petitioning ereditors and the assignee nmust bear their own
costs; that the petitianing ereditors were liable 1o pay the costs
of the assignor and the assignee, both before the Judge and m
appeal; and that the assignor was entitled to the $1,530 after pay-
ment thereout of the amount of the cluim and costs of the lien-
Lolder whase elaim had been allowed.

The costs allowed to the various parties by the Judge, having been
paid out to their respeetive advoeates upon their undertakings filed
to repay the same if so ordered, the Court, in giving judgment on
the appeal, ordered payment accordingly.

The Excmptions Ordinance discussed as to the right to eall for, and
the obligation to submit to, a division of land and buildings claimed
to he exempt,

Per McGUIRE, J.—The sheriff is bound to leave a debtor what is
exempt, the debtor having the right, if he chooses to exercise it,
to a choice from a greater quantity of the same kind of articles
as are exempt.  If he does not see fit to make the choice, it is
probable he wanld not be heard to complain that the sheriff had
not made the choice most favourable to the debtor.

[RicHARDSON, J., September 15th, 1899.
[Court in bane, March 7th, 1901.
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On January 14th, 1899, Demaurez made an assignment Statement.

in trust for the benefit of his creditors to one Cameron, by
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Statement. which he assigned to the said Cameron in {rust as aforesaid

all his real and personal property “except what is exemp*
from scizure and sale under exccution.” Ilis property con-
sisted solely of Lot 17 in Block 40 in Indian Head, accord-
ing o the regstored plan of the said town. Upon the front
of this lot was situated a building occupied by him as a
ghop and dwelling house combined. Upon the rear of the
lot was situated a building used by him as a steam laundry.
His title fo this lot was subject {0 two mortgages of $500
cach. On November 9th, 1898, McKay & Brooks had re-
gistered in the Iand Titles Office a writ of execution against
Demaurez’ lands.  On November 15th, 1898, C. Peltier,
J. Conn and A. W. Sherwood registered mechanics’ liens
against the lot. On January 4th, 1899, C. Peltier insti-
tuted an action against Demaurez on his mechanies’ lien and
regisiered a lis pondens.  On February 1st, 1899, an order
was made and published calling upon creditors to send in
their clams. On March 14ih, 1899, Edwards and Boyd
registered in the Tand Titles Office a writ of execution
against Demaurez’ land.  Demaurez refused to execute a
transfer of the lot to Cameron as assignee.

On April 20th, 1899, upon a petition of several of the
croditors an originating summons was granted for an order
for the administration of the trust estate. Affidavits were
filed by six of these creditors alleging that the assignee
had not used due and proper diligence towards realizing
the cstate, and was unsuitable and incompetent to per-
form his trust, and his removal was asked, and the ap-
pointment of another as liquidator. Two aflidavits of
the assignee were filed in reply, and on May 13th the
matter was enlarged till June 15th, and the assignee
was directed “to proceed with the execution of the
trust, and to dispose of the real estate without delay.”
On May 13th the assignor executed a transfer of the lot to
the assignee. On May 23rd Demaurez notified the assignee
in writing that he claimed as exempt from seizure, and
therefore not included in the assignment, the real estate
occup’ed by him to the value of $1,500 and his tools not in-
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cluded as fixtures of the jaundry plant, as well as his house-
hold goods and clothing. On May 22nd the assignee de-
manded possession of the premises, which was refused by
the assignor. A writ of summons was issued by the as-
gignee for ejectment and possession, and a notice of motion
for immediate judgment was served by leave with the writ.
On June 1st the motion was heard, when the assignor ap-
peared in person and claimed exemptions, and that these
ghould he allotted. An order was then made for judgment
as asked, with a direction that the judgment should not
be entered {ill June 11th unless it were shown by aff davit
that the assignor was obstructing the assignee, the ques-
tion of costs being reserved. (a)  Meanwhile the assignee
had advertised for offers for the purchase of the real estate.
The best offer received was of $1,530 cash for the lot, the
purchaser fo assume the mortgage. All parties except the

ass gnor recommended the acceptance of this offer. Upon
June 17th an order was made directing the acceptance of
this offer and the pavment of the purchase money into Court.
The ord r also directed that the executions and liens filed
against the property should be withdrawn, and that the
rights of all parties should be preserved, and should at-
tach upon the fund in Court according to the respective
rights and priorities against the land itself, the fund to
be admin'stered under the direction of the Court. The
question of costs was reserved. On July 6th the assignor
was examined as a witness in support of his claim to ex-
emptions, when he swore that he came from the United
States of America, and had never been naturalized as a
Jrit sh subject.  On subsequent dates verbal and document-
ary evidence was taken in respect to two of the claims filed
with the assignee, also in respect to the claims of the differ-
ent execution creditors and lien-holders.

The matter was argued on July 31st and September 14th.

(1) Note by reporter.—On June 16th the afidavits were filed and

iudgment entered for possession of the land. A writ of possession

as immediately issued and handed the sheriff far execution, under
which the assignee obtained possession.
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James Balfour, for assignor:—The assignor is entitled
to $1,500 as exempt from seizure over and above the mort-
gages: Ontario Bank v. McMicken;! also to all tools not
fixtures of the laundry plant, he being a laundryman and
not a jeweller., He is entitled to £1,500 of the fund in
Court less the amount of Peltier’s claim under his mechanics’
lien, and this amount to which he is enfitled cannot be
muleted for costs.

W. C. Hamillon, ).C., for assignee:—The assignor, being
an alien, is entitled to no exemptions. The rights of an
alien are only those expressly given by “The Naturalization
Acet.” 1If the assignor is entitled to any portion of the
fund as exempt, the amount due upon the two mortgages
(some $1.171) is chargeable against such portion. The as-
gignee is entitled to remuneration and costs as between
solicitor and client out of the fund.

N. Maclenzie, for mechanies’ lien-holders:—The right
(if any) of the assignor to exemptions will not prevail against
the holder of a mechanic’s lien.

1. C. Johnstone, for execution creditors:—The execu-
tion at the suit of McKay & Brooks was registered before
the debtor assigned, consequently the assignee took subject
to this claim.

Judgment was reserved.
[Seplember 15th, 1899.]

RiciarpsoN, J.—On an application, 29th April, 1899,
by petition supported by aflidavit of Francis L. McKay,
James Conn, Adicl W, Sherwood, Daniel Mclean, William
Boyd and Samuel R. Edwards of Indian Head, complaining
that the above-named Demaurez had on the 74th day of
January, *99, made an assignment of all his estate to one
William 8. Cameron in trust for the benefit of his creditors,
and that for reasons disclosed by the above material inter-
ference by the Court was sought, I granted an originating
summons, calling upon all the parties concerned to be present
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the Gih May, 1899, when an application would be made for Judgment.
an order for the administration of the trust estate or such Richardson,J.
other order as should be proper.

On the return of this, extended some days for the pur-
pose of notice to the assignor, both he, the assignee and
a number of persons claiming to be creditors of the estate
were present and represented.

The following facts were disclosed on the hearing:—

(‘harles Oswald Demaurcz, according to the records
of the Land Titles Office, was on and prior to the 14th
January, 1899, the registered owner of lot 17 in block 40
according to the registered plan of the town of Indian
Heed in the registration District of Assiniboia, subject to
wo mortgages thereon to the Dominion Building and Loan
\ssociation amounting to $1,000 and interest, and had dur-
ing 1898 erected thereon a laundry operated by steam power.

By indenture dated the 14th January, 1899, made be-
tween himself described as a laundryman of the first part,
William 8. Cameron, trustee of the second part, and the
creditors of the said party of the first part, of the third part,
t was recited :

That the said party of the first part being indebted to
the said parties of the third part in several sums of money
and unable to pay the same in full, was desirous of having
lis estate equitably divided and distributed among all his
creditors, and had agreed to transfer and assign all his
property real and personal, save what is exempt from seizure
and sale under execution, to the said trustee upon the
trusts and for the purposes thercinafter mentioned. The
aid party of the first part did therchy grant and convey
unto the said trustee all the real and personal property of
every nature and kind whatsoever which he, the said party
of the first part, was then seized or possessed of or interested
in, save as aforesaid.

And it was thereby declared that the trustee should hold
the said real and personal property upon trust to sell and
dispose of the same when and so soon as he should deem
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Judgment. expedient, in such a manner and on such terms, and either to-
Richardson,d_gether or in lots, and either by public auction or private
sale as they or he should deem proper. And it was thereby

further declared that the trustee should hold the moneys

arsing from any such sale or sales as aforesaid upon trust,

first, to pay the costs, charges and expenses attending in

and about the execution of the trusts thereof, or of any of

the powers therein contained, and in the next place to pay

the residue of the said moneys unto and among the creditor

of the said pariy of the first part rateably and proportion-
ately and without preference or priority, according to the
respective amounts of the respective claims; and lastly, to
pay the residue (if any) after the payment of the said claims
to the said party of the first part.

It is to be observed that as to real property the said
indenture contains no description of the assignor’s land,
lot 17, intended to pass it so that registration in the Land
Titles Office as a transfer to the assignee could be effected,
but by a clause in the assignment the assignor Demaurez
covenanied that he would execute, perform and do such

further assurances, deeds and acts as might ¢ lawfully re-
quired by the said parties of the second arl third parts or
any of them for the purpose of more ¢/ tually conveying
and assigning the premises thereinbe assigned, or any

part thereof.

Under a Judge’s order (Jud. Ord., Rule 595) on 1st Feb-
ruary, 1899, Cameron had called for ereditors’ claims.

From the date of his acceptance of the trust Cam-
cron had endeavoured unsuccessfully to obtain from De-
maurez such an instrument as would by deseribing the land
in it enable Cameron to obtain registry in the Land Titles
Office, for want of which the latter had been unable to pro-
ceed with the execution of the trusts by selling the property
assigned 3 the result being that Demaurez had improperly
obstructed the assignee in the execution of the trusts cre-
ated by the assignment.

After hearing Demaurez’ reasons for refusing to execute
the formal transfer called for, and overruling them, and it
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appearing that as between Demaures

and the ereditors. and Judgment.

among the creditors, there were conflicting cluims to be ad- Richardson,J.

justed, it was considered proper that the assigned estate
ghould be administered by the Court.

Under directions given by me the necessary formal
transfer was executed by Demaurez.

(‘ameron was instructed {o call for tenders to purchase
the property, the tenders to be brought in by the 11th June,
1899. Pending these, on the application of the assignee,
Cameron, it being shown that Demaurez was still oostruet-
ing the assignee hy withholding possession of the land from
lim, on my direction proceedings to eject Demaurez were
instituted under which possession was given to Cameron by
the sheriff,

On the 13th June, 1899, under an appointment for the
purnose, Cameron brought in five tenders received by him
for the purchase of the property, Demaurez and creditors
interested being present.  The lowest of these five tenders
was shown to have been put in by Demaurez in the name of
one Jimes Jackson, a relative by marriage. The highest
in price was by one Bunting; to acceptance of this Demaurez
objected, uwrging that it was lower than the fair cash value
of the property, but after hearing evidence of independent
valuators, on oath, the creditors recommending it, I directed

the acceptance of Bunting’s tender of $1,530 for the pro-
perty subject to the two mortgages existing thereon. To
cnable the passing of a title to Bunting free of conflicting
claims, some creditors asserting preference over the general

body under entries appearing in the Land Titles Office af-
fecting the property, and Demaurez claiming certain rights,
to wh ¢h I refer later on, it was arrangel that such entries
ghould be rescinded and withdrawn, and the purchase money
paid into Court to represent the property to be distributed,
and their respective rights adjusted as they stood previous
to and at the time of sale.

This arrangement was carried out. The $1,530 was paid
into Court and Bunting received his transfer.
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In determining upon the distribution of this $1,530 in
Court the following conflicting claims in Court have to be
adjusted.

Demaurez asserts, that inasmuch as by the assignment
¢o much of his estate as would be exempt from seizure and
sale under execution was reserved to him by the assignment,

to that extent his claim stands before the creditors.

To this the creditors object, and urge that Demaurez
8
is not entitled to claim any exemption from seizure and sale

being, as is admitted, an alien born and not a British subj

under exceution, and, therefore, in law nothing was ex-
empted from the operation of the assignment, and  the
whole $1,530 belongs of right to his creditors.  In support
of this contention reference is made {o section 3 of the
Naturalzation Aet, and the second proviso.

This section is as follows:—* Real and personal proe
perty of any deseription may be taken, acquired, held and
disposed of by an alien in the
gpeets as by a natural-born British subject: and a title to

ame manner and in all re-

real and personal property of any description may be de-
rived through, from or in succession to an alien, in the
same manner in all regpects as through, from or in succession
fo a natural-horn British subject; but nothing in this sec-
tion shall qualify an alien for any oflice, or for any muni-
cipal, parliamentary or other franchige; nor shall anything

Lercin entitle an alien to any right or privilege as a British
subject, except such rights and privileges in respect of pro-
periy as are herehy expressly conferred upon him.”

Stress is then laid upon the words of the latter proviso,
the contention being that because the rights and privileges
of exemptions from seizure and sale are not by that section
expressly conferred upon aliens, they have none in Canada,
and while the words of the Ordinance make no distinction
between classes of execution debtors, to include aliens would
be inconsistent with the Dominion Act.

I eonstrue this section thus:

An alien shall not be entitled to any rights or privi-
leges in respect of property except taking, acquiring, hold-
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ing and disposing of real and personal property of any de-
scription in the same manner in all re<pects as a natural-born
British subject; and a title to real and personal property of
any deseription may be derived through. from or in succession
fo an alien in the same manner in all respects as through,
from or in succession to a natural-horn British subject, but
nothing in this seetion ghall qualify an alien for any office or
‘or any municipal, parliamentary or other franchise.

TTow otherwise it can be consirued =o as to give effect
to the whole section, and thus gather what I conceive was
the manifest intention of Parliament, T fail to perceive.

Laws exempting property from seizure and sale under
execution have existed in Ontario for some fifty years, in
Manitoba over twenty years, and also in the other provinces,
and I have neither observed nor heard of any instance in

which sush an objection as is now raised has been preferred.

I am, thercfore, left to my own construction as above,
and therefore must overrule the objection of the creditors,

Having disposed of the question of Demaurez’ rights to
exemptions as an alien, 1 have now to determine upon the
merit of his claim,

e first asserts that as a laundryman (he is so described
n the assignment) such tools and implements as were used
n the laundry to the extent of $200 were exempt under sec-
fion 2, s-s. 7 of the Exemption Ordinance, which declares

free from seizure by virtue of all writs of execution, the
tools and_necessary implements to the extent of $200 used
by the execution debtor in the practice of his trade or pro-
fession. As to this claim, the evidence submitted estab-
lished that during the brief period, six weeks or so, it was
operated, the laundry was run by an expert employed by
him; that Demaurez was not a laundryman by trade or
profession, such was not the business he had learned, or his
handieraft; that his particular occupation was that of a
watchmaker, or a repairer of watches and jewelry, and that
his tools and implements in that line had been either re-
tained by him or handed over to him. True, he started a
laundry run by machinery, he employed a man to run it,
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Richardson J

and although he (as put by Mr. Thompson in his work on
Homesteads and Exemptions, & 756) *sometimes tinkered
about the laundry,” the articles he claims as exempt from
seizure under execution are not tools he worked with ‘n
coutradistinetion to his ownership of machinery and its
usual adjuncts as a laundry run by steam power.

This claim I, therefore, reject as untenable.

In addition Demaurez claims that out of the $1,530 in
Court he is entitled to $1,500 for the reason that the pro-
perty assigned and sold was the building occupied by him
at the time of the assignment and the lot on which the
same was then situate 3 the Exemption Ordinance, s, 2
s.-8. 10, providing these to the extent of $1,500 to be free
from seizure and €ale under execution,

This claim qualified in amount, as will appear, 1 feel I
cannol refuse to allow,

Demaurez’ right to the whole of the $1,500 is contested
by two execution creditors, as also by three claimants of
mechanics’ liens,

As to the executions:

First there is that of MeKay and Brooks, which, from the
9th November, 1898, attached upon Demaurez’ then interest
in the property which was subject to the two mortgag
$1,000, and interest thereon.

Had the present sale been made by the sheriff that officer
would have realized a surplus of $30 over the exemptions
which would be applicable upon their execution, and to this
$30, in my judgment, McKay and Brooks are preferred to
the other creditors.

The other exceution against Demaurez is that of Edwards
and Boyd, delivered to the sheriff and registered in the Land
Titles Office, 14th March, 1899, for $390.72, and these ex-
ceution  ereditors  assert  that  the exeeption  provided
by section 4 of the Exemption Ordinance was applicable, and
therefore as against them Demaurez had no right of exemp-
tion, Their claim, for which judgment was signed in de-
fault of appearance, 11th February, 1899, is for three pro-
missory notes, dated respectively 6th August, 1898, made
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by C. O. Demaurez payable to the order of the plain-
tiffs at the Union Bank of Canada at Indian Head, two,
three, and four months after date, $102, $103, $156, in the
payment of which the maker defaulted. It was shown that
part of the machinery purchased by Demaurez for use in and
placed upon the premises in his laundry on 6th August, 1898,
while it was in course of construction was withheld from de-
livery by the C. P. R. Co. until certain moneys had been paid,
and that Demaurez induced Edwards and Boyd to indorse
his notes (those sued on) to the Union Bank of Canada,
which discounted the notes and paid the proceeds over to
Demaurez, who thereupon paid over the amount for which
de'ivery was withheld by the (. P. R., and used the residue
of the money received from the bank for his other purposes.

It was not shown that Edwards and Boyd were the ven-
dors of the material at the C. P. R. or in business together,
and the records show that the subject matter of the judg-
ment obtained by them was not for the price of any articles
sold by them to Demaurez,

Their contention must therefore fail for, by section 4
referred to, exemption from seizure is only removed from
nd is expressly restricted to articles the price of which forms
{1
n this instance.

» subject matter of the judgment, which does not happen

Demaurez’ right to the $1,500 is then contested by three
creditors who claim to have rights superior to Demaurez’
eximptions under the provisions of the Mechanics’ Lien
Ordinance. These are: 1, Clement Peltier; 2, Adiel Sher-
wood 3 3, James Conn.

As to Peltier. An action was commenced in this Court
ith January, 1899, against the assignor Demaurez on a
claim in which, after setting out the facts which, under the
provisions of the Mechanics’ Lien Ordinance, entitled him
to claim a lien upon Demaurez’ interest in the property
sold, and alleging that the formalities required by the Ordi-
nance to perfect such lien had been performed, sought
through the direction of this Court to have that interest
disposed of, and for such purpose all proper directions
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given. A copy of the writ of summons and claim appear
by the files of the Court to have been duly served upon
Demaurez on the 17th January, 1899. To this action no
appearance or defence was entered, and none having been
placed on the files Demaurez must be taken to have admitted
the rights as asserted by Peltier in his suit, who at any time
prior to the sale made to Bunting was entitled upon taking
proper steps to an order enforeing his lien,

Against such an order, or out of the proceeds of a sale
of Demaurez” interest in the property the Exemption Ordi-
nance would, in my judgment, have no application in his
favour, and Peltier’s claim, therefore, forms a first claim
on the $1.500,

As to Adiel W. Sherwood and James Conn,  These claim
to have mechanics’ liens against the estate or interest De-
manrez had in the land sold, and, being of the same class
as Peltier’s under the Mechanics’ Lien Ordinance, to also
rank upon the $1,500 in Court, although neither of them
had instituted proceedings in this Court.

As to Sherwood’s elaim of lien.  On the 18th November,
1898, this claimant filed in the Land Titles Office, Assa., a
document in which he states that he claimed a lien upon
Demaurez” estate in respeet of the following material, then

sefting out an account for articles of lumber, itemized, at
various dates commencing 22nd April to 25th June; then
after an inferval Ist August to 23rd August, then Septem-
ber 8thy 44 cents; September 9th, 48 cents; October 4th,
67 cents, and October 28th, 16 cents, total, $116.10: that
thess materials were furnished on or hefore 28th Octoher.
1598, and that Demaurez then owed, after erediting $16.75,
$12¢ that lot 17, block 40, Indian Head, was the land
to he 4‘|\nl';_’|><]A

It was objected before me that this was not a claim
complying with the Ordinance, in that it does not show
the purpose for which the materials in the account were fur-
nished, whether for construction, alteration or repair of g

building or erection upon the land sought to be charged.
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Up to the completion of the sale to Bunting no other Judgment.

jroceeding appears to have been taken in the Land Titles Richardson.J.
Oflice as in the Peltier suit by the claimant.  Sherwood
subsequently, i.e., on 21st June, 1899, by a statutory declara-

ton hefore Mr, Jackson, affirms that Demaurez is indebted
to him in $128.82, to which is annexed an account the total
of which corresponds with his declaration.  As the last
tem in this is charged 9th September, 1898, or more
than thirty days before the claim was filed in the Land
Titles Office, and as Demaurez disputes having received the
last two items in this account, as well as those of 4th and
28th October, and as Mr. Sherwood deliberately asserts in
lis solemn declaration of June 21st, “I hold no security
for the said indebtedness or any part thereof,” he must be

faken to have known, when making this declaration, he had
no legal rights under the Mechanies’ Lien Ordinance,

As to Conn’s claim. This, made in similar form to
Sherwood’s, was lodged in the Land Titles Office November
15th, 1898, and no other }»l'lnw'dinj_f taken under the Me-
hanies” Lien Ordinance. The account is simply one for
mmler supplied 18th to 20th November, 1897, 26th April
to 20th Octoher, 1898, at various dates, There is nothing
to show the purpose for which the lumber charged was sup-
lied.  The amount sworn to as due is $160.78.

To prove that no lien can legally stand, Demaurez brings

i account rendered by Conn, 8th July, 1898, showing a
anee due $132.89, and his affidavit attached stating that

¢ building for which the material in this account (and the
ms are similar to those in the claim of lien as far as they
stend) was completed long before the 15th October, 1898.
I'his is corrohorated by the affidavit of one Murphy.
As on 26th April, 1899, Conn made an affidavit in this
itter that Demaurez owed him $175, and James Edwin
irooks, manager of Conn, on the 4th July, 1899, solemn-
declared that Demaurez’ indebtedness was $165.62, and
at Conn held no security for said indebtedness, and as
'emaurez disputes any indebtedness for which a lien would
I, corrohorated by Murphy, T have no hesitancy in reject-
¢ his as well as Sherwood’s claim.
T.L.R VOL. N
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Judgment, [The learned Judge then considered the proofs of claims

Richardson,J. of several other creditors, and having disallowed some in re-
spect of which evidence had not been taken, proceeded as
follows :]

As regards the other creditors’ claims no substantial ob-
jections were raised, but as several of these claims are not
properly proved, and as there remains in Court no money
applicable for the general creditors, and as it may be that
on further proceedings an opportunity to properly prove the
same may present itself, a consideration of these is at pre-
sent unnecessary.

There remains now the question of costs to be determined.

As to those of the parties (creditors) who instituted the
proceedings, i.e., the plaintiffs in the matter :

Although by my judgment they take no portion of the
fund in Court, it is in consequence of their act and by reason
of the proceedings forced on by the assignor’s conduct that
the rights of the parties have heen ascertained and deter-
mined and the fund distributed.

Their costs, party and party, are to be paid out of the
$1,530 in Court and to include a copy of the judgment if
required.

As to the costs of the assignee. He not having unrea-
gonably, as I determine, carried on such proceedings as
necessarily devolved upon him in the maiter, the fund is
chargeable with his costs as between advocate and client,
including shorthand writer’'s notes extended.

The gnee is to have a charge upon the fund for his
personal expenses and outlay, itemized and verified by affi-

davit, in connection with the assignment and action there-
under, as also a reasonable sum for his services, indepen-
dent of his advocate’s costs. These to be fixed by the Clerk.

The costs of the plaintif’s advocate, Peltier v. Dumaurez,
will include necessary attendances upon proceedings in the
matter; the claim of plaintiff including his costs as to above
to be fixed by the Clerk.

As to Mr. Balfour’s costs. These, as between advocate
and client, are to bé taxed, and for the amount so taxed Mr.
Balfour is to have a charge upon the fund.
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No distribution of the fund or any payment out is to be
made until after the time allowed for appeal from my judg-
ment, nor then if in the meantime notice of appeal is given
by some one interested, in which event the fund is to remain
1 Court subject to the adjudication in appeal.

The assignor appealed from that portion of the judg-
mnt direeting payment of the costs of the creditors and
of the asignee and the assignee’s remuneration out of the
fund, and from that portion directing that $30, being the
difference between the $1,530 realized by the sale of the
property and the $1,500, allowed as exempt, be applied on
account of the judgment of McKay and Brooks.

The execution creditors cross-appealed from that portion
of the judgment holding that the assignor was entitled to
$1,500 as exempt.

Pending the hearing of the appeals the costs of all parties,
< awarded by the judgment, were taxed, and paid out of the
und in Court to the respective advocates, upon such advo-

cates filing undertakings to repay the amounts received by

t"em respectively if ordered go to do.

The appeal was heard on June 4th, 1900,

James Balfour, for appellant.—The assignment expressly

scluding the property exempt from seizure and sale under
cution, this property did not pass to the assignee except

i the purpose of separation, and as soon as separated from

¢ balance of the estate it should have been handed over
to the assignor, The assignee is liable for damages if he
ropriates exemptions: Cloutier v. Georgeson.* The as-
nee is in the same position as a sheriff, who allows or dis-
ows excmptions at his peril: In re Gould & Hope® FEx-
cmptions are at the absolute disposal of the execution
btor: Temperance Insurance Co. v. Coombe  The sale
as against the will of the assignor. The fund represents
¢ property. The proceeds of insurance on exempt prop-
is also exempt: Osler v. Muler.® The exemption could

19 Man, R, 1: 36 C, L. J. 244: 20 C. L. T. 138. %20 O. A. R. 347.
N C L J. 88 19 0, A, R.94,
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Argument. 16t have Leen seized or sold under a writ of execution, {there-

fore the Court cannot charge the portion of the fund which

represents the exemption with the payment of costs. The
cred tors failed in their proceedings and are not entitled
to costs: Bartlett v. Wood,® Croggan v. Allen,” Fane v. Fane,®
Hilliard v. Fulford® 'The $30 realized iz the only fund
available for payment of the assignee’s costs,

As to the cross-appeal.—* The Naturalization Act™ does

! not interfere with an alien’s r'ght to exemptions under “ T'he

Exemption Ordinance.”  Real estate to the value of $1.500

is exempt, and when the real estate is subject to a mortgage
the exemption relates to the equity of redemption: Onlario

Bank v. McMicken,t Bertrand v. Magnusson.'

W. C. Hamillon, Q.C., for assignee, respondent.—The
assignee is a trustee, and as such can be deprived of costs
onlv for misconduct: Collerell v. Stralton,* In re Chennell,
Jones v. Chennell, ** In ve Knigh’s Will® Twrner v. Han-
cock,t Farrow v, Auslin,'® In re Love, ITill v. Spurgeon,'® Ex
parte Wainwright.)*  In the absence of misconduct a trustee
is awarded his costs, even of unsuccessful litigation: Pills
v. Lafonlaine,'® or of proceedings instituted without the
sanction of the Cowrt: In re Beddoe, Downes v. Cotham.*®
The proceedings in question were carried on under the
dircetion of the Court.  The trust fund must hear the trus-
te’s expenses incuried in the execution of the trust: Wor-
vall v. Harford,*® Smith v. Beale**  'The question was new
and a proper one for the trustee to raise. He is, therefore,
entitled to costs: Yale v. Tollerton.*®

. 0 W, Ch.
D, 101; W.
Iis 3. OF : 28 W.
J., Ch, 43; 85 L. T. 750; 25 W, R. 161. “10
31 (. L. J. 430, "L R. 9 Ch. 514; 3 3
22 W. R.607. M8 C. D, 47 L. J. Ch, 80; 38 L. T, 404;

50 1.
146 Lo T, 7005
. R, Bo, 120 C. D.
. R, 449, Y19 C. D. 140,
COILO125. UG App. Cases,
! 1 Ch, B4T; (2 1. 0,
“] Ves. 4. 225 0.

R
417,

‘ W, R. 480.

tH

. Chs. 49.
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The amount due on the two mortgages must be charged Argument

sga nst the assignor’s exemption. The assignor made no

g-lection of exemptions, which is necessary: Cloutier v.

tiegeson* The assignee’s advocates have a lien upon the

fund for their fees and disbursements: Ex parte Yalden, In

lustin® Bell v. Teelzel,** Savage v. J ames.*

I'. €. Johnstone, for execution creditors, respundents.—
['he assignor, being an alien, has no rights other than those
expressly conferred by ¢ The Naturalization Act,” and con-
cquently no right of exemption. If $1,500 is exempt,
the amount due on the two mortgages is to be charged
cainst this.

N, Mackenzie, for lien-holders, respondents,
[March 7th, 1901.]

Wervore, J.—1 have come to the conclusion that my
nother RiciiarpsoN was correct in holding that the ap-
pellant is entitled to $1,500, part of the procecds of the

le of the real property, subject to Peltier’s lien. I must
however, that it is not without some difliculty that I
have reached this conclusion. I do not wish to be under-
ol as holding anything more than is necessary for the

urpose of deciding the questions involved in this appeal
on the material presented. T can quite conceive that
cascs may arise which will involve very nice questions of
w in applying paragraph 10 of sec. 2 of “The Exemptions
Ordinance ™ (Consolidated Ordinances, cap. 27), and I am of

inion that this appeal brings us pretty close to one of

em. The paragraph in question exempts from seizure

nder execution * the house and buildings occupied by the
<cution debtor, and also the lot or lots on which the same
are situate, according to the registered plan of the same, to

The appellant occu-

»

e extent of fifteen hundred dollars.
pied lot 17, in block 40 (according to the registered plan), in
Indian Iead. His dwelling house was situated on this lof.

*4C. D, 129; 46 I.. J., Bk. 59; 35 L. T. 720; 25 W. R. 134, *24

SO0 R 656, ¥Ir. Reps, 9 Eq. 357,
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There was also another building on the lot, put there for
the purpose of a laundry. On what part of the lot this
laundry was placed does not appear, nor is there any evidence
as to the size of the lot, or as to its capability of being sub-
divided into two parts so as to leave each part available for
any practical purpose. There is evidence that the appel-
lant wanted his dwelling house and eight feet beyond it set
off for his exemption. It would appear, however, from the
arguments of counsel as if the appellant wanted the front
of the lot and eight feet hack of the rear of the house and
running across the lot. This I can qnm- conceive might
render the rear part valueless

. because there
might be no access to it without crossing |]1|* front part.
My brother Riciarpsox informed me on inquiring of him
that a division of the lot was not pract'eable, and that
this fact was coneeded. I am of opinion, however, that this
Court must come to that conclusion, in view of the manner
in which this appeal is presented to it. 1In the first place,
no applicat on wis made in the proceedings before Ricu-
ARDsON, J. for a division. If the lot was capable of being
divided so that cach portion of it would have an appreciable
market value after the dwelling house and lands about it
necessary for its usual and proper occupation as such, in all
to the value of $1,500, exclusive of the mortgages, had
Fecn set apart, an application would have been made to have
it o d'vi‘ed, and I am not prepared to say that if the lot
was capable of being so divided that would not have been
the proper course to have taken, but I express no decided
opinion on the subject. In the next place, it was not urged
before RicuarpsoN, J., or at the argument of the appeal,
that the dwelling house, with suflicient of the land around
it suitable for its proper enjoyment and occupation, in all
to the value of $1,500, should have been set apart.  Ar-
riving at the conclusion that the land was not capable of
being o divided, I am of opinion that the appellant was
enfitled to his exemption to the extent of $1,500 in
respect to the whole lot, and that that right is not affected
by the fact that the value of the lot with the buildings was
over $1,500. A person m'ght have a lot of land, the
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intrinsic value of which in itself would not be more than

103

Judgment.,

$200. He might have buildings on it worth $20,000, and wWetmore, J.

it would be utterly impossible to set aside any portion of
the lot worth $1,500. But the person would have the right
of exemption to the extent of such $1,500 if the property
was embraced by paragraph 10 of the Ordinance in question.
In the case before the Court, while, as I have stated, the
total value of the property was over $1,500, there were
morigages against it, and as a matter of fact, the equity of
redemption was only worth $1,530 (at least, we must prac-
tically hold that for the purposes of this case). I agree
with what was held in the Ontario Bank v. McMicken}?
which, as I understand it, is substantially “ that when the
land in respect to which the right to exemption attaches is
mortgaged, the debtor is entitled to his exemptions out of
the value of the equity of redemption.” I think this is
in accordance with the intention of the Ordinance, namely,
that quead such property, the debtor shall be entitled to, if
it can be realized, sufficient to provide him with a dwelling
place to the extent of the exemption. I do not wish to
decide anything further in this respect or to make any sug-
I simply, for the reason stated, hold that, under

gestions,
the appellant is entitled to

the circunstances of this case,
the $1.500, subject to the Peltier lien. Subject to what I
have hcreinbefore stated, I concur in the judgment of my
brother Mctivire and in the conclusion he has reached.

McGuire, J.—This is an appeal from a portion of the
judgment of Mr, Justice RricuarDSON in the above matter.
Demaurez on the 14th January, 1899, made an assign-
ment in trust for the benefit of creditors to one W. 8.
Cameron, by which he assigned all his real and personal
projerty fo said Cameron in {rust as aforesaid, “except
what is exempt from seizure and sale under execution.”
On the 29th April, 1899, an originating summons was
granted on “an application on the part of certain of the
creditors,” by Mr. Justice RicHARDSON, for an “order for the
administration of the trust estate,” and an affidavit made
by one James C'onn, who cla'med to be a creditor, was filed
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on that application, which aflidavit alleged that the assignes,
Cameron, had not “used due and proper diligence towards
realizing the said estate,”™ and was, in his belief, * unsuit-
able and incompetent to perform his trust.”  Similar affi-
davits made hy five other ereditors were also filed. Counter
aflidavits of Demuarez and Cameron were also filed. The
petition on which the originating summons was granted
alleged that the assignee had not proceeded to get posses-
sion of the property assigned, and had allowed Demaurez
to remain in possession and enjoyment thereof, and the
petitioners believed Cameron {o be unsuitable and incom-
petent to perform his trust, and asked for his removal, and
that another person, one Campkin, he appointed liquidator,
On the 13th of May, cause was shewn, and the Judge’s note
is: “The case stands to 15th June. and the assignee is
directed to procced with the exceution of the trust, and to
dispose of the real estate without delay.”  The appeal book
ghews that on the 22nd May the “assignee demanded
possession of the store premises. which demand was refused
by the said ¢

ignor. A writ of summons for ejectment
and possession was issued, and notice of motion for imme-
diate judgment was served by leave, and judgment was given
for the assignee, and costs to the amount of $82.52 taxed by
the said as

gnee against the said assignor.””  On the hear-
ing of this motion for ejectment, it appears that Demaurez
appeared in person, and claimed exemptions, and that these
ghonld he allotted, and on the 1st June the Judge found
“plaintiff entitled to judgment as asked. No judgment to
be entered until June 11th, unless it be shewn by affidavit,
of which, Mr. Balfour is to have notice, that defendant is
obsiructing plaintiff. Question of costs reserved.” On the
13th June the maiter came again before the Judge,
when counsel for the assignee stated that five tenders for the
land had been obtained, one of which was put in by Edward
Bunting, offering to pay $1,530, over and above the amount
of the mortgage thercon—$1,171. Counsel for all parties,
except for Demaurcez, recommended acceptance of this ten-
der. Mr. Balfour, for Demaurez, opposed the sale, not con-
sidering the offer sufficient.
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The matter was adjourned till 30th June, and again till
6th July, when Demaurez was examined as a witness as to
what property he had, and in his evidence he said he was
never naturalized as a British subject, and came from Maine,
U.S.A. There were certain mechanics’ lien claims against
the property, and some evidence was taken as to these, and
t also appeared that Demaurez had given a written notice
1o the assignee as to what he claimed as exemptions. On
page 15 of the appeal book is a notice, dated 23rd May,
1809, signed by Demaurez, addressed to the assignee, in
which he claims as exempt:—“ (1) The real estate occupied
by me to the value of $1,500, and (2) the following personal
roperly: my tools, not included as fixtures of the laundry
plant T made my living with, household goods, and my cloth-
ing,” and warns the assignee not to interfere with the said
prop.rty.
Mr. Balfour. for Demaurez, insisted that the assignor
was entitled to $1,500, less the Peltier claim including costs.
Peltier was a lien-holder, and had obtained judgment.
Judgment was thereafter rendered, in which the objec-
ion that Demaurez, being an alien, was not entitled to any
cxemption, was not allowed, and the judgment then proceeds
o deal with what was exempt. The Judge decides against
claim of exemption set up as to the tools used in the
aundry.  As to the real estate, he says: “ Had the present
ale been made by the Sheriff, that officer would have rea-
o a surplus of $30 over the exemptions, which would be
pplicable upon their execution (that of MeKay and Brooks)
nd to this $30, in my judgment, McKay and Brooks are
preferred to the other creditors.” Another execution of
Edwards and Boyd, it was claimed, was not affected by the

mption set up by virtue of sec. 4 of cap. 27, but this

ontention is not sustained. The judgment then says:
“ Demaurez’ right to the $1,500 is then contested by three
creditors, who claim to have rights superior to Demaurez’
exemptions, under the provisions of The Mechanics’ Lien
Ordinance. These are Clement Peltier, Adiel Sherwood and

James Conn,”  Peltier’s claim is allowed, but Sherwood’s
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and Conn’s rejected. In the result the Judge decides that
Demaurez is entitled to $1,500, less Peltier’s claim, and then
he nroceeds to consider the question of costs.  * As to those
of the parties (ereditors) who instituted the proceedings,
i, the plaintiffs in this matter, although by my judgment
they take no portion of the fund in court, it is in conse-
quence of their aets, and hy reason of the proceedings forced
on hy the assignor’s conduct that the rights of the parties
have been ascertained and determined and the fund dis-
tributed—their costs, party and party, are to be paid out of
the $1,530 in Court.” The costs of the assignee, he directs,
are also to be paid out of the $1,530. Also the costs of
Peltier (lien-holder) and of Mr. Balfour, advocate for
Demaurez, are {o he a charge upon the fund in court.

Demaurez appeals from that portien of the judgment
referring to the payment of costs incurred by the creditors
and the assignee and against that part which adjudges that
the #30 in excess of the $1,500 should be applied on the
exccution of McKay and Brooks, and asks that this $30
should be applied “on payment of the costs incurred in
winding up the said estate,” as that sum is all that was
rcalized by the said sale.

The exceution ereditors, by cross-appeal, ask for a re-
versal of so much of the judgment as decides that Demaurez
was entitled to exemption as to the real estate.

I think the decision of the trial Judge that Demaurez
being an alien, did not disentitle him to exemption, was
correct,

The contention that section 3 sub-section 1 of The Na-
turalization Act debars him is due to a hasty and incorrect
reading of the sub-section, which merely states that nothing
“therein,” i.e., in that section, shall entitle an alien to any
rights or privileges as a British subject, except such rights
and privileges in respect of property as are hereby (i.e., by
that Act) expressly conferred upon him. It does not say
that nothing in any other Act or law shall entitle an alien
to any privilege not conferred by this Act. The meaning
is that nothing is to be implied from section 3 in favour of
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an alien beyond what is expressly conferred by this Act;
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pressly conferred upon an alien by the Act are not to be
amplified or extended as being given by section 3.

Leaving, then, the Naturalization Aet, what are the rights
of an alien friend resident in the Territories? Lord Cran-
worth, in Jefferys v. Boosey,*® said: “Prima facie the Legisla-
fure of this country must be taken to make laws for its own
subjects exclusively. . . . But when I'say . . . its own
subjects, T must be taken to include under the word ‘sub-
jects ” all persons who are within the Queen’s Dominion, and
who thus owe to her a temporary allegiance.”

Jervig, C.J., in the same case said: “ Natural born sub-
jeets, and persong domiciled or resident within the kingdom,
owe obedience to the laws of the kingdom, and are within
the benelits conferred by the Legislature.”

Our liberal exemption legislation was doubtless enacted
with a view to encouraging immigration, and immigrants
from foreign countries were welcome as well as those coming
from the oldér provinces of Great Britain. An immigrant
from foreign soil must remain an alien for three years at
least after coming here, and if the Exemption Ordinance did

not apply to him until he became naturalized, the object of
he Ordinance, so far as such immigrants were concerned,
ould be in a great measure defeated.

It does not seem to be disputed, on any other ground than
his being an alien, that the judgment appealed from is cor-
rcet in declaring Demaurez entitled to the house and build-
ings occupied by him to the value of fifteen hundred dol-
lars. 1t was objceted that he should have pointed out what
he claimed as exempt. I think the law is that the sheriff
< hound to leave him what is exempt, the debtor having
the right, if he chooses to exercise it, to a choice from the
greater quantity of the same kind of articles which are ex-
cmpted. If he does not see fit to make the choice it is prob-
able he would not be heard to complain that the sheriff had

*4 M. L. Cas, 815; 3 C. L. R. 625; 24 L. J., Ex. 81; 1 Jur.
(N.8.) 615.




6 108 TERRITORIES LAW REPORTS, [VoL.

9 dudgwent. yot made the choice most favourable {o the debtor. But

Metinire, J. even if he was bound to declare what he claimed as exempt,
it seems to me he did so by the written notice of 23rd
May.

This hrings us. then, to the portion of the judgment
appealed from by Demaurez, the direction that the costs of
the proceedings should be charged against the $1,500 in
Coart declared to be his exemption. 1 shall not inquire
into the natural justice of the conclusion arrived at by the
trial Judge, that the costs oi all parties should be paid out
of the fund in Court. If not hampered by the Ixemption
Ordimance I might have come to a similar conclusion. But
however hard it may seem to the creditors and the assignee
that they should have to bear their own costs—assuming that
there is any hardship in this—it is equally hard that Demau-
rez should escape paving the debls he owed these same credi-
tors. The Ordinance, however, says that creditors mnust
go unpaid unless the defendant has property not exempt out
of which the executions can be satisfied, or unless the debtor
is willing to waive his exemptions. The honesty of the
creditors’ claims is not in question in such a case as the
present, in face of the positive language of the Ordinance.
If the judgment here was correet in directing payment of
costs, but not of the original debts, out of the debtors’ ex-
cuiption, I do not see why, in all cases where the creditor
sues to judgment, the costs of such suit should not be pay-
able out of property otherwise exempt. There is no question
whatever that had there been no assignment for benefit of
creditors all the creditors could have done would be to get
Jjudgments and put executions in the sheriff’s hands, and all
they would have got out of the real estate here would have
been $30. 11 seems to me the costs were all incurred by
the ereditors in their efforts to recover the amounts of their
claims.  These efforts proved to have been ill-advised and
ineffectual—they attempted to have the assignee removed,
but they failed in that—they found fault with Demaurez
because he did not transfer the real estate to the assignee.
He never agreed to assign, nor did he assign, his real estate

"
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o the assignee, except subject to hiz exemplions, and it Judgment.
turns out that, as to his real estate, he in effect assigned MeGuiv, J

nly $30. Iis interest then was $1,500, the assignee’s $30
he would seem to have been justified in declining to exe-

cute a transfer, except under the protection and directions

of the court.

I think the appeal should be allowed, and that it should
he declared that Demaurez is entitled to be paid out of the
movey in Court the sum of $1,530, after deducting there-

from the amount of Clement Peltier’s judgment and costs;
that Demaurez should be paid his costs of this appeal, and of
the preeeedings before Judge Ricnarpso, by the petition-
ing creditors; that the assignee’s costs in this appeal and in

aid proceedings before Judge Ricnarpson should be paid

by the petitioning ereditors; that the cross-appeal should be
dismissed, with costs to the appellant to be paid by the

respondents,
It is further ordered that the sums paid out of the
moneys in Court to the advocates of the respective parties

on their respective undertakings filed to repay the same
if s0 ordered, be paid back by them respectively into Court
to the credit of this cause; that is to say: Messrs.
Hamilton and Joneg, $363.62; Mr. James Balfour, $160.67 ;
Mr. T. . Johnstone, $163.10; and Messrs. MacKenzie and
Brown, $112.20 ; and that when said moneys are so
paid in the money then in Court to the eredit of this cause
he paid out to the parties respectively entitled thereto as here-

inhefore directed.

concurred,

RouvrLeau and Scorr, JJ.,

Appeal allowed with costs.

C'ross-appeal dismissed with costs.

REPORTER:
Ford Jones, Advocate, Regina.
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CLARK v. HAMILTON (No. 1).

Sccurity  for cos's—Diserction—Afilavit of wmvits—Cross-cramination
of dcponent.

The practice under R 520 of the J. O. (C, O. 1805, ¢, 21) as to se-
curity for costs, dillers trom the s nsh practice in making it obliga
tory uj s defendant to file the ailidavic oo wimseld or his agent al-

ws a good defence on the merits,

, whether it is necessary to set out the grounds of defence.

T'his ru'e leaves the granting of the security to the diseretion of the
Judge under the circumstanees of each case. The Judge may
order the deponent to be cross iined upan his affidavit as to
the nature of the alleged defence before deciding the motion. Un-
der the dircumstances of this ¢ the Judge was held to have
exercised a proper diseretion in refusing security,

Judgment of RicnarDpsox, J., aflirmed.

[RicnarpsoxN, J., January 18th, 1901,
[Court en bane, May 7th, 1901.

Statement. The plaintiffs claimed from the defendant as acceptor of

three bills of exchange $103. Upon an affidavit of the defen-
dant shcwinz that the plaintiffs vesided ez, juris., and alleging
that, in his pelief, he had a good defence to the action on the
merits on the ground that he had overpaid the plaintiffs, a
Chamber summons, issued on December 10th, 1900, for an
order for security for costs. In opposition to the application
the plaintiffs filed an affidavit of a member of the plaintiffs’
firm, alleging that the defendant was justly and truly in-
debted in the sum sued for in respect of the acceptances,
which were for goods supplied—that the defendant was en-
titled to no credit which had not been given, and had no
set-off or counterclaim—that the defendant had never com-
plained of any error or overcharge in his account, or defect in
the goods—that the defendant had no defence to the action,
and that the deponent believed that the application was made
solely for the purpose of delaying and hindering the plaintiffs
in the recovery of their claim; an affidavit of a student in
the office of the plaintiffs” advoeates, alleging that prior to

the issue of the writ of summons he had had several conversa-
tions with the defendant in regard to the claim gued on, in

— ———
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which the defendant had admitted his liability on the accep- Statement.

tances sued on, and had offered to pay $25 per month in set-
tlement, and that, in pursuance thereof, the defendant had
made one payment of $25 on account prior to the issue of the
writ of summons; an affidavit of one of the plaintiffs’ advo-
cates, verifying the acceptances sued on, and alleging that
prior to the issue of the writ of summons he had had a con-
versation with the defendant in regard to the claim sued on,
in which the defendant had stated that the acceptances sued
on represented the balance of an account which he had been
carrying with the plaintiffs for years, and that he wished to
pay the same; that the defendant had then offered to pay $25
per month in settlement, and had never intimated to the de-
ponent that he had any defence to the claim, and that the
deponent believed that the application was made solely for
the purpose of delaying the plaintiffs in the recovery of their
claim; and a further affidavit of the said advocate, alleging
that on December 20th, 1900 (after an enlargement and be-
fore the determination of the application), the defendant, in
the course of a conversation with him in the defendant’s own
oflice, regarding the claim sued on, had admitted his indebted-

ness, using the words: “1I owe the $103.”
The application was heard on January 14th, 1901.
The defendant in person.

N. Mackenzie, for plaintifls,

[January 18th, 1901.]

RicHARrDSON, J., delivered a verbal judgment discharg-
ing the summons with costs to the plaintiff in the cause.

The defendant appealed (by special leave). The appeal
was heard on March 5th, 1901.

Ford Jones, for appellant:—In England a summons for
sccurity for costs issues on an affidavit showing only plain-
tifl’s residence ex. juris.: Eng. Mar. Rule, 981, Dan. Ch. Forms
(3rd ed.)967, Chitty’s Forms 223. Here the affidavit must

also swear to “a good defence on the merits to the action ”—
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Jud. Ordee, rule 520, A plaintiff residing er. juris. must fur-
nish sceurity for costs—AIn re The Percy & Kelly Mining Co.,'
Pray v. Edie? Crozat v. Brogden®—unless he has substantial
property within the jurisdiction, or has money belonging to
the defendant in his hands, or there is a cross-action. A
fourth exception is sometimes mentioned, viz., where the de-
fendant admits his indebtedness.  Bat this exception cannot
;l[»pl.\‘ here, because before a defendant can obtain a sum-
mons for sccurity for costs here he must file an aflidavit
swearing to *a good defence on the merits to the action,”
which is inconsistent with an admission of indebtedness.
Even where the action is on a foreign judgment, or where the
plaintiff is temporarily within the jurisdiction, security will
be ordered—('rozal v. Brogden® Eng. Mar. Rule 981, (a)
“The Court cannot upon such an application go into the
merits of the action,” Crozal v. Brogden*  'The aflidavit of
the defendant is sufficicnt for the purposes of this an interlocu-
tory application, e New Calloa Co.*  'This is not a case in
which the Judge helow exercised a diseretion which the Court
ghould hesitate about overruling, Crozal v. Brogden® Alleroft
v. Morrison,® Coghlan v. Cumberland.® The Colonial Securilies
Trust Co. v. Massey.™  Security, if ordered, should be in an
amount suflicient to cover past as well as future costs:
Brocklebank v. Lynn Steamship Co.,* Massey v, Allan,” Repub-
lic of Costa Rica v. Erlanger.'®

N. alackenzie, for respondents, was not called upon.

[Mareh 7th, 1901.]

Weryore, J.—There is nothing in this appeal.  Down to
the passing of seetion 10 of Ordinance No. 21 of 1890, when

15 Lo, Ch S

o B

W. . 1057, *1 Term. Rep,
70 LT '
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17 L. 1., Ch.
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a plaintiff resided out of the Territories, the defendant, upon Judgment.
making, by himself or his agent, an affidavit that he had a Wetmore J.
good defence on the merits, was entitled to an order for
security for costs. (See “The Judicature Ordinance, 1886,”
sec, 429, and The Judicature Ordinance, Rev. Ord. 1888, cap.
58, sec. 452.) Under those Ordinances the right to the order
was imperative, provided that the affidavit was made. Sec.
10 of the Ordinance of 1890 changed all this, and the defen-
dant was only entitled “to a summons to show cause why an
order (for security) should not issue,” and that provision has
been carried forward into every succeeding Judicature Or-
dinance. If the contention of the appellant is correct, that
amendment served no needful purpose whatever, The effect
of the amendment, in my opinion, to a very great extent (not
altogether however), assimilated the practice in the Terri-
torics with respect to ordinary security for costs to what it
is in England. There is still a difference, however, under
the Territorial rule. For instance, the form of the order is
different.  And then there is another difference which appiies
to this case. TUnder the English practice it is not necessary
that the affidavit on which the summons is granted should
state that the defendant has a good defence on its merits.

Ihe Territorial practice expressly requires that it shall state
t. T can quite understand why the Legislature requires this.
It obviously is to prevent defendants who have no meritorious
[ence delaying plaintiffs and putting them to unnecessary

trouble and inconvenience, and, in some cases where security
n not be given, putting them out of Court. Then, it seems
me that one of the objects of making the amendment of
1590 was to prevent defendants who were disposed to make

Ise affidavits as to merits from unnecessarily putting plain-
(s to inconvenience or putting them out of Court. And
the matter was left in the discretion of the Judge to deal
the return of the summons with each case as it arises, ac-
rding to its circumstances. T have no doubt that the Judge
uld in this or a similar case, make an order for the defen-

nt to be cross-examined on his affidavit, and if on such
T.L.R.—VOL.V, 8
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Judgment. erogs-examination it turned out as a matter of fact that there
Wetmore, J. Was no defence on the merits, to refuse the order for sccurity,
1 quite agree that the Judge ought not, on an application for
security, to try out the merits of the action, but I see no
reason why he might not, under certain suspicious circums

stances, enquire whether or not there are any merits, or
whether the alleged merits are not a mere pretence and an
abuse of the process of the Court. In my opinion, the fact
that the Territorial rule requires the affidavit to allege merits
operates more against the defendant’s contention than in its
favour. 1 think my brother Riciarpson, under the cir-
cumstances of this case, exercised a very sound discretion in
refusing the order for security.

The defendant’s aflidavit set forth the nature of the
merits he set up.  Now, 1 do mot know that it was
necessary for him to do so, and it is quite possible that
if he had not disclosed the mature of his merits this
case might have presented more difficulties than it does,
but having disclosed the mnature of his merits, it was
quite open to the learned Judge 'o consider the nature of
them. The action was brought on three aceeptances of bills
drawn by the plaintiffs on the defendant. The merits dis-
closed were of rather a peculiar, and, I must say, suspicious
character in respect to such cause of action. They were that
the defendant had overpaid the plaintiffs. The acceptances
were not denied. Tt was not alleged that the defendant had
paid the amount of the acceptances, nor was any fraud al-
leged in connection with them, but it was just generally al-
leged that he had overpaid the plaintiffs. At the return of the
gummons aflidavits were read, one made by one of the plain-

tiffs’ advocates, in which he swore in effect, with all circum-
stances, that before action the defendant had admitted his
indebtedness upon the acceptances, and that such acceptances
represented the balances which he owed, and that he asked
for time to pay, and also that after the Chamber summons
was issued the defendant again admitted his indebtedness
and specified the amount sued for as such indebtedness. An
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aflidavit was also read, made by the clerk of the plaintiffs’ Judgment.
advocate, who also swore in effect that the defendant had Wetmore, J.
admitted his liability, and set forth the circumstances under

which the liability was admitted. Mr. Hamilton never at-

{empted to answer or explain these affidavits. I do not wish

to be understood as laying down any hard and fast rule re-

specting orders for security for costs. I merely wish to state

that, under the circumstances of this case, the learned Judge’s

discretion should not be interfered with, and that this appeal

should be dismissed with costs.

Scorr, J.—In my opinion, this appeal should be dis-
missed, for the following reasons:—

In his affidavit filed upon the application for security for
costs, defendant alleges that in his belief he had a good de-
fence to the action on the merits on the ground that he had
overpaid the plaintiffs. It appears, however, by one of the
allidavits filed in answer to the application that the defen-

t.in a conversation with one of the plaintiffs’ advocates,

which took place after the application was made, admitted
1

< indebtedness to the plaintiffs in respect of the cause of ac-
tion sued for. The evidence of this admission is not con-
erted,
I' do not look upon the evidence of this admission as evi-
nee in contradiction of defendant’s statement in his affida-
It merely shows that though, at the time of making
aflidavit he entertained the belief that he had a good de-
. he, at the time he made the admission, no longer
fertained that belief,
In view of this subsequent admission by the defendant of
lity. T think my brother RrciarDSON exercised a reason-
diseretion in refusing the application.

Hovreav and McGuirg, JJ., concurred.

Appeal dismissed with costs.

IRTER @

Ford Jones, Advocate, Regina.
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McGEORGE v. ROSS.

Master and servant—Dismissal—Servant's wrongful accusations against
master—Master's knowledge of the same.

\

Where a servant, upon unfounded suspicion, endeavoured to make
his fillow-servants believe that his master had committed a crim-
inal offence,

Held, that the master was justified in dismissing his servant,

Held, al o, that though the master may have heen unaware of
these acts of his servant at the time of dismissing him, he was
entitled ta rely upon them as a defence to an action for wrongful
dismissal.

Keable, it was sufficient to justify the dismissal that the servant
falsely informed customers of the master that he, the servant, had
been placed in his position hy other persons for the purpose of
“straightening ont the business.”

[Scorr, J., May 23rd, 1901.]

SecinE Action for wrongful dismissal.

The facts appear sufficiently from the judgment. The
action was tried at Edmonton on 10th April, 1901.

J. R. Boyle, for the plaintiff, referred to Smith, Master
and Servant, p. 132, Gould v. Webb.!

F. C. Jamieson, for defendant, referred to Maedonald,
Master and Servant, pp. 108, 207, 210, 212; Smith, p. 170.

[May 23rd, 1901.]

Scort, J—Plaintiff alleges that defendant, who is a
] hardware merchant at Strathcona, agreed to employ him as
i c¢lerk for the term of one year at a salary of $1,000, that in
pursuance of such agreement he entered defendant’s em-
ployment on 26th September, 1899, and continued to serve
him until 28th of May, 1900, upon which date defendant
‘ discharged him without lawful excuse. He admits receipt
of £660.07. and claims $339.93 as damages for wrongful dis-

missal.

4 B, & Bl 933; 24 L. J. Q. B. 205; 1 Jur. (N. 8) 821; 3 w.

R. 399.
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I find that defendant did dismiss the plaintiff on the Judgment.
He justifies the dismissal upon the follow-  Scott, J.

date claimed.
ing grounds, among others:—

(1) That on or about 1st May, 1900, plaintiff took an
cnvelope and letter addressed to one J. Hawke from de-
fendant’s store, and called in employees of the defendant
and ghewed them the envelope, and made use of terms with
regard to defendant which were improper to be uttered by

any employee.

(2) Plaintiff informed one John Delong and others that
defendant had nothing to do with his entering his employ,
and that he was sent there to look after the interests of the

creditors,

Plaintiff in his reply denies the misconduct charged, but
loes mot raise the question whether such misconduct, if
coved, would justify plaintiff in dismissing him. That
jection, however, was taken upon the argument before

pr

me

As to the first ground. It appears that defendant some-
time in May, 1900, received a letter from one J. Hawke in
which was encloged for a reply an envelope addressed to
him. Defendant left this envelope on his desk-in his office,
but when replying to the letter a few days afterwards he
uld not find the envelope. Upon making enquiries he
itained information which led him to apply to the plaintiff,
o informed him that he had it in his pocket at his house.
[I"pon defendant asking him why he had taken it he replied
that he was going to write a private letter. McNulty, who
: defendant’s bookkeeper, states that plaintiff called him
md one Montgomery into the office one day and shewed
iem this envelope, asking them if they would know it
1in, that he then enclosed it in a blank envelope, drawing
eneil lines diagonally across it, and asked them to place
heir initials upon it, which they did, and that plaintiff
hen put it into his pocket, saying, “he is kicking, and if
he don’t quit I will put the son of a bitch in the Peniten-

»
tiary,
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Plaintiff admits having asked McNulty to place his in-
itials upon the envelope, but denies having made the state-
ment referred to, or any statement at that time. He states
that his reagon for taking the envelope was that he had heen
expecting o receive a letter from Hawke, and he thought
gome one had been tampering with his mail, and that the
reason he asked MceNulty to put his initials upon the en-
velope was simply to prove that he had not taken it without
letting some person know that he had taken it.

I cannot avoid the conclusion that plaintiff did make
the statement referred to by MeNulty., It would be difficult
for me to believe that the latter manufactured that portion
of his evidence, or that plaintiff would have taken the pecu-
liar steps he did take with respect to the envelope without
making some explanation as to their object. I am satisfied
that defendant intended to convey to MeNulty that de-
fendant had committed a eriminal offence of which the en-
velope was proof, and that he intended to hold it in fer-
rorem over the defendant. It may be that plaintiff thought
at the time that defendant had committed a criminal of-
fence by opening a letter addressed to another, but whether
or not he so believed appears to me to be immaterial. The
fact of his having merely upon this suspicion, which turns
out to have been unfounded, endeavoured to induce a fel-
low-servant to believe that their master had committed a
criminal offence ought, in my opinion, to constitute a suffi-
cient ground for his dismissal by the master.

As to the second ground. One Delong, who appears
to have been a customer of defendant’s, states that on more
than one occasion plaintiff informed him that defendant
conld not “ sack ™ him as he was sent there to *

straighten out
the business.”

Davidson, another witness, states that plain-
tiff told him that he was sent there to run the business, and
a third witness (Tranter) states that plaintiff told him
that defendant had nothing to do with hiring him.
Plaintiff denies having made these statements, but I
am inclined to accept the evidence of the three independent
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and apparently unprejudiced witnesses to the effect that he
did make them, and I believe that in making them he in-
tended to lead the persons to whom they were made to be-
lieve that he was employed in the business in the interests
of others than the defendant. A reasonable inference
would be that those others were defendant’s creditors, but
as there may be a doubt upon that point, and as to whether,
if the inference I have suggested is the correct one, plain-
tif’s conduet in making these statements would justify his
dismissal, I do not base my judgment on that ground.

It is not clearly shown that defendant at the time of
the dismissal of plaintiff was aware of these acts of mis-
conduct on the part of the plaintiff, or that he dismissed
him because of those acts, but even if he were not aware
of them at the time he is now entitled to rely upon them.
See Boston Deep Sea Fishery Co. v.Ansell)* and Mclntyre
v. Hockin®

Judgment for defendant with cosls.

REPORTER:
Chas. A. Stuart, Advocate, Calgary.

THE KING v. WAGNER.
Criminal Code, sec. 360—" Valuable sccurity"—Lien note,
An ordinary *“lien note” is a “valuable secnrity ” within the mean-
ing of sce. 360 of The Criminal Code, 1892,
[Court en bane, June jth, 1901,
This was a question of law reserved by Scorr, J., for
the opinion of the Court under s. 743 of The Criminal
Code, 1892. The defendant was tried before him at Ed-
monton on May 28th and 29th, 1901, upon the following
charge:—
“That he, the said Philip Wagner, on the 8th day of
February, A.D. 1901, unlawfully, knowingly and designedly

30 Chy. Div. 339; 59 L. T. 345. *16 O. A. R. 599,
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did falsely pretend to one Hretzko Aronetz, the said
Hretzko Aronetz heing a Russian and unable to understand
the English language, that a certain document which he,
the said Hretzko Aronetz, was then through interpretation
of him, the said Philip Wagner, called upon to sign, was
merely a receipt or memorandum of agreement regarding
the sale of a cow by one Frank Lafortune to him, the said
Hretzko Aronetz, setting forth that if the cow was not as
represented the money which he, the said Hretzko Aronetsz,
was then paying therefor, forty-five dollars, would be re-
funded to him, said forty-five dollars being made up of the
sum of twenty dollars in cash then paid to the said Frank
Lafortune, and the sum of twenty-five dollars due and
owing by said Philip Wagner to said Hretzko Aronetz, and
by him said Wagner agreed to be paid to the said Frank
Lafortune, and did further falsely pretend that the said sum
of twenty-five dollars was already paid to said Frank La-
fortune, the said Lafortune being indebted to him, the said
Wagner in that amount; by means of which false pretences
the said Philip Wagner did thereby unlawfully and fraud-
ulently induce the said Hretzko Aronetz to sign a certain
lien note in favour of the said Frank Lafortune for
the sum of twenty-five dollars with intent thereby then
to defraud and injure the said Hretzko Aronetz, whereas
in truth and in fact the said document was, as the said
Philip Wagner well knew, a lien note for the purpose of
securing to the said Frank Lafortune the payment by the
gaid Hretzko Aronetz of the sum of twenty-five dollars,
being the money already held by the said Philip Wagner for
the said Hretzko Aronetz in trust to pay the same to the
said Frank Lafortune, and whereas in truth and in fact
said Wagner had not paid said sum of twenty-five dollars
to said Lafortune, nor was aid Lafortune indebted to him,
the said Wagner, in said amount.”

The evidence established that the defendant with in-
tent to defraud and injure the said Aronetz had by false
pretences induced him to execute the following document,
that is to say:
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“$25.00.

“ Edmonton, N.W.T., 8th February, 1901.

“On or before the 8th day of April, 1901, for value
received T promise to pay to Frank Lafortune or order the
sum of twenty-five dollars at Edmonton, N.W.T., with in-
terest at one per cent. per annum till due, and ten per cent.
per annum after due until paid.

“Given for one cow six years old, branded horseshoe on
rump, red cow, half of side white.”

“The title ownership and right to the possession of the
property for which this note is given shall remain at my
own risk until this note, or any renewal thereof, is fully
paid with interest, and if I shall make default in payment
of this, or any other note in their favour, or should I seil,
or dispose of, or mortgage my landed property, or if they
should consider this note insecure, they have full power to
declare this, and all other notes made by me in their favour,
due and payable forthwith, and they may take possession
of the property and hold it until this note is paid, or sell
the said property at public or private sale, the proceeds
thereof to be applied in reducing the amount unpaid thereon,
and the holders hereof, notwithstanding such taking pos-
session or sale, shall have thereafter the right to proceed
against me and recover, and I hereby agree to pay the
balance then found to be due thereon.

Witness, P. Wagner. his
G. W. R. Almon. H. X Aronetz
mark

The false pretence was that the defendant represented to
said Aronetz that said document was merely a receipt or
memorandum respecting the sale of a cow by said Lafortune
to him, the said Aronetz, getting forth that if the cow was
not as represented the money which said Aronetz was then
paying therefor would be refunded to him.

At the conclusion of the trial the defendant was con-
victed of the offence charged, but sentence was reserved
until 25th June, 1901.

121
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Statement, The question reserved for the opinion of the Court

was i—

Was the document referred to a valuable security within
ti:e meaning of section 360 of The Criminal Code, 18927

The cage was argued June 4th, 1901,
T. C. Johnstone, for the Crown, referred to Regina v.

Seott) Regina v. Brady? Regina v. Rymal® Regina v.
Danger.*

No one appeared for the prisoner.

[June 4th, 1901.]
The judgment of the Court was delivered by

McGuire, J.—By s. 3, s.-& (c.c.) the term “valuable

security " is defined, and among the various writings there-
by included under the term we find “any note,
warrant, order or other F‘l'l‘lll'it}\' for money or f'?l‘ ]HI_\‘"I(‘"{

of money.” If this document

is a “note”—meaning a
“”

promissory note "—then it is a valuable security, but even
if not a “promissory note ”—a point not necessary to de-
cide—it is a document coming within the description “other
security for money or for payment of money” It is a
document in the nature of a “note” and is a “security for
the payment of money.” T think it comes also within the
words of another part of s.-s. (c.c.) a “document of title
to . . . j_fumL as hereinbefore defined.” that

in 8.-8,

(2), which includes a “document used in the ordinary course
of business as proof of the possession or control of goods,

anthorizing either hy indorsement or by delivery,

. the possessor to transfer or receive the goods”

mentioned.  This decument is one of a class in common

uge for the purposes just mentioned, and expressly author-
izes the possessor of it, on certain conditions, to “ take pos-
: session ” of the chattel and “to sell ” it.

2010, C. Q. B. 18 (188 17 0O,
(. C. 307; 3 Jur. (N. 8, 1011; 26 L.
7 Cox C. C. 303.

INTS) 2 8O T 349, 2(1866)
R. 2271. 0 ) Dears & B. €
O W. R T

-
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1 think tuere is no doubt whatever that the signing and Judg

delivery of this document was the making of a “valuable McGuire, J.

security ” within the meaning of s. 360 of the code.
REPORTER :
Ford Jones, Advocate, Regina.

THE TRUSTEES or tHE BALGONIE PROTESTANT
PUBLIC SCHOOL DISTRICT v. THE CANA-
DIAN PACIFIC RAILWAY (CO.

Tazation by School District—Unpatented land sct apart for C. P. R

land grant, Lut not sold or occupied by company—ji4 Vie. cap. 1,
Nehedule—Ezemption from taration—3Municipal law.

rown lands which have been set apart for the land grant of the
C. P. R. Co., and earned by that company as part of its land grant
under thie Schedule to 44 Vie. (1881) e An Act respecting the
Canadian Pacific Railway,” but which ve never been sold or
a cupied by the company, are exempt from taxation by School
Districts in the Territories by virtue of 8. 16 (¥) of the Schedule.

Per RICHARDSON, On the ground that a School District is a
“municipal cor tion.”

Per WETMORE, J.—On the ground that the Territorial Legislative
Assembly—and consequently a Territorial School District—acts
merely by authority delegated by the Dominion Parliament, and,
therefore, that taxation by a Territorial Schaol Distriet is taxa-
tion “ by the Dominion.”

Per MeGuirg, J.—On the ground that the Territorial School Ordi-
nance exempts from taxation lands held by Her Majesty, and does
not authorize the taxation of any interest therein, and tl s to
the lands in questian the company is at best in the position of
purchasers who had paid their purchase money, but had not yet
actually reeeived a conveyance, and, until conveyed, the lands
are held by Her Majesty,

Semble, per WETMORE. .
“ municipal corporations.”

Semble, per McGuirg, J.—Taxation by a School District is not taxa-
tion * by the Dominian,” which latter means taxation direct by
the Dominion. A School Distriet is not a * municipal corpora-
tion.”  The effect of the Act was not to make ipso facto a grant
to the company, nor to operate as a grant ta the company as each
20 miles of railway was completed, but to entitle the company as
each 20 miles was completed to ask for and receive a grant of the
land subsidy applicable thereto.

Construction of Statutes discussed.

[Court en bane, June jth, 1901,

Territorial School Districts are not

() Quoted in full in judgment of McGuiIgrg, J,
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The plaintiffs sued for $6.40, being $3.20 for taxes for
1899, assessed against each of the S.-W. and N.-W. quarters
of Section 9, Township 18, Range 17, West of the Second
Meridian, The defendants admitted liability for the $3.20
claimed in respect to the N.-W. quarter, and with their dis-
pute note paid this amount into Court, together with 52ec.
for costs, but pleaded that the S.-W. quarter was unpatented
Crown land, which formed part of their land grant,and was
exempt from taxation under sec. 16 of the Schedule to 44
Vic. cap. 1. Instead of going to trial, a case was stated for
the opinion of the Court en bane. By the stated case it was
admitted that the lands had been duly assessed; that all
formalities necessary to impose the taxes had been duly
complied with; that the S.-W. quarter (except as herein-
hefore mentioned) was land belonging to and vested in Her
Majesty, and forming part of the public lands of the Do-
minion, and that the same had never been patented or
granted by the Crown; that the said land formed part of
the land set apart as a land grant to the defendants under the
contract, a copy of which forms the Schedule to 44 Vie. cap.
1; that the defendants had duly fulfilled the said contract
and had earned the said land as part of their said land grant
on or about January 1st, 1884; that the said land had never
been gold or occupied by the defendants; that up to the
time of the passing of 44 Vie. cap. 1 no school districts had
been formed in the North-West Territories, nor had provi-
sion been made, by ordinance or otherwise, for the estab-
lishment thereof; and that at the time of the assessment in
question the plaintiffs were, and had since continued to be, a
duly-incorporated school district.

The case was heard March 4th, 1901.

H. Harvey, Deputy Attorney-General, for plaintiffs.

J. 8. Tupper, K.C., and F. H. Phippen, for defendants.

The following cases were referred to:—Seward v. Vera
Cruz,! Garnet v. Bradley,* Regina v. Poor Law Commis-
'(1885) 10 App. Cas, 69; 564 L. J. P. 9: 52 .. T. 474; 33 W. R.

477: 5 Asp. M. O. 386; 49 J. P. 324, *(1878) 3 App. Cas. 044; 48
L. J. Ex. 186; 39 L. T. 261; 26 W. R. 698,
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sioners® London and Blackwell Railway Co. v. Limehouse,* Argument.

Cily of Vancouver v. Bailey,® People’s Milling Co. v. Mea-
ford,® Doe dem Jackson v. Wilkes,” Cornwallis v. C. P. I.;*
Ryckman v. Van Voltenburg,® Simeoe v. Street,'® Church v.
Fenton,* Street v. Kent,** Ruddell v. Georgeson,® Whelan v.
Ryan,** Mayor of Essenden v. Blackwood,"® Mersey Docks v.
Cameron,'® Hornsey Local Board v. Monarch Investment and
Building Sociely,"" Caledonian Ry. Co. v. North British Ry.
Co.," C. P. R. v. Burnett,”® Cily of Winnipeg v. C. P. R*®

[June 4th, 1901.]

RicHARDSON, J.—The plaintiffs sued defendants to re-
cover $0.40 taxes assessed against the defendant company
for the year 1899 in respect of the N.-W. 1-4 and the 8.-E.
1-4 gection 9, Township 18, Range 2 West, being lands com-
prisel within the limits of the School District of which
p'a‘ntiffs were in 1899 the trustees.

As to the N.-W. 1-4 of sec. 9, the defendant company
admits its liability, and has paid into Court the $3.20 as-
sesged against it. But as to the $3.20 assessed against the
S.-E. 1-4, the defendant company dispute liability for it,
alleging that it forms part of the defendant company’s land
grant under Dominion Statute 44 Vie. ¢. 1, which has
never been patented or granted by the Dominion Govern-
ment, and is by sec. 16 of the Schedule to that Act exempt
from taxation.

Instead of going down to trial in the usual course, the
parties have agreed upon certain facts which, by means of

*(1837) 6 A. & E. 1; 1 N. & P. 371; 6 L. J,, M. C. 41. *(1856)
3 K. &J.123; 26 L. J.,, Ch, 164; 5 \V R. 64, °(1805) 25 8. C.
R. 62, °(1885) 10 O. IR, 405. "(1833) 4 U, Q li 1() ﬂ p ]«) S(1890)
7 Man, R. 1; 19 8. C. R, 702, *(1857) 6 l L Py w(1862) 2
B & A 211. “11878) "‘8 U. C P. 384; l Cnrt 831 4 0. A. R,
(1861) 11 U. C. C. F “usn:sj 9 Man. R. 43. “(1801)
20 8, (‘ R.65; 6 \lnll R. 565, “(1877) 2 App. Cas. 574; 45 L. J.,
P.C. 98; 36 L. T. 625; 26 W, R. &H. *(1865) 11 H. L. C. 443;
20 C. B. (N.8,) 56; 35 L J., M.C. 1; 11 Jur, (N.B.) 746; 12 L. T.

3; 13 W. R, 10(9, * (]&h'l) 24 Q. B D.1:59 L. J, Q B. 105; 61
. T. 867; 38 W, R, 85, ™(1881) 6 App. Cas. 114; 20 W. R. 685,
1(1880) 5 Man. R, 305, *(1899) 12 Man. R. 581; 30 8. C. R. 559.
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a Special Case, they have submitted to this Court for the
purpose of having it at once determine whether or not the
defendant company is liable for the taxes. claimed.

The right of the plaintiffs to sue is admitted, as also
that the assessment, providing the land was legally assess-
able, was duly made, It is also admitted that the land has
not. been patented to the defendant company, although it
forms part of the lands set apart as the land grant to the
company under the Dominion Act, 44 Vie. ¢. 1, and was
carned as part thereof by 1st January, 1884, and it is fur-
ther admitted that this land has never been sold or occupied
by the defendant Company, and that, when the Act H Vie.,
e, 1, was passed, no provision for the establishment of School
Districts in the North-West Territories existed, nor had any
School Districts been established therein,

The determination of the question of liability by the
defendant company to the plaintiffs depends upon the con-
struction to be placed on see. 16 referred to, and whether or
not by that sec. 16 the defendant company’s lands are freed
from asscssment quoad school purposes.

By sec. 16 Parliament enacted that: * * * «The
lands of the company in the North-West Territories, until
they are either sold or uu-nlnnl‘ ghall * * * De free
from * % faxation

(a) by the Dominion, or

(h) by any Province hereafter to be established, or

(¢) by any municipal corporation therein,
for twenty years after the grant thereof from the C('rown.

At the time 44 Vie. e. 1 was passed the N.-W. T.
Act of 1880 was in force. ]{_\ see. 14 thereof power was
conferrcd upon the Local Assembly, * when and so soon
as any system of taxation shall be adopted, to pass all neces-
sary ordinances in respect to education, and to provide in
such ordinances for the necessary assessment and collection
of rates for schools.”

Acting under this, in 1884 the Local Assembly enacted
the first School Ordinance.
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In the several N.-W. T. Acts since 1880 the same power Judgment.
has not been changed, and in several years subsequent to R.cl.m.n,.l.
1884 the Local Assembly have by consolidation continued
the School Ordinance of that year, in each of which “all
the property, rcal and personal, within School Districts”
cstablished under them was rendered liable to {axation for
the support and maintenance of schools, subject to certain
defined exemptions, among these “all land . . . spe-
cially exempted from taxation by the Parliament of Canada.”

Now, as the Parliament of Canada had, by sec. 16 of 44
Vie. ch. 1 declared that the lands of the defendant company
in N.-W. T. shall be exempt from taxation by the Dominion
or any Province thereafter to be esiablished, or any munici-
pal corporation therein, the question arises, Is a corporation
created by the School Ordinance a municipal corporation
within the fair meaning of the words used in the enactment ?

P'rior to 1884 there were no corporations in N.-W.-T.
styled municipal, so that, in my opinion, Parliament, when
enacting see. 16 in 1881 must have intended municipal cor-
porations to mean, i.e., corporations to which in N.-W. T\,
the management of purely specific local affairs, such as taxa-
tion of lands, is given by authority, and which would include
such corporations as the plaintiff. That such was the inten-
tion of the contract is, in my view, supported by exempting
the defendant company’s lands within any province estab-
lishcd within the N.-W. . as they existed when the Act
was passed. For if the contention of plaintiffs were sup-
ported, and the lands in question held taxable now, just so
soon as a province were established, including the School

District, this land would become exempt unless the condi-
tions as to time limited for exemption had expired. Again,
had the Local Legislature termed School Districts munici-
pal corporations, as they might have done, the exemption
would have, on plaintifl’s own contention, existed, and were
the law hereafter changed, and municipal corporations sub-
stituted for School Districts, then exemption not previously
existing would commence.
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In delivering judgment in Cornwallis v. C. P. R.,* the

Richardson,J. late learned Mr. Justice Patterson thus interprets sec. 16:

—“1 have no doubt that the proper construction of clause
16 is that, unless sold or occupied, no part of the land sub-
sidy in N.-W. T\ shall be liable to taxation until after the
specified period of exemption.”

The plaintiffs” action should be dismissed, with costs in
this and the Court below.

Werymore, J. (after stating the admitted facts as set
out in the Special Case).—The first question that arises for
our deeision ig whether the taxation in question of the
sou'h-west quarter of section 9 comes within the language
and intention of clause 16 of the confract set out in 44 Vie.
(1881), cap. 1?7 That is, is it a taxation by the Dominion,
or by any Province established after the date of such con-
tract (21st October, 1880), or by any municipal corporation
therein? I am of opinion that the words “such taxation ”
in that portion of the clause which relates to “the lands of
the company in the North-West Territories ” means taxa-
tion by the Dominion or any Province established after the
date of such contract, or by any municipal corporation
therein, and that the words “by any municipal corporation
therein ” in such clause mean by any municipal corporation
in any Province established after the date of such contract.
Reading the clause in question with the portions of it herein
referred to as I have interpreted them, the question nar-
rows down to this: Is the faxation in question a taxation by
the Dominion, within the intention and meaning of the
I have arrived

9

contract to be gathered from its languag
at the conclusion that it is. In construing this contract, we
must give it and every portion of it the operation intended
by the parties thereto in so far as such intention can be

gathered from its language. The contract has, by virtue
of the Act, the operation of Jaw. It is nevertheless, how-
ever, to be construed according to the ordinary rules appli-
cable to the construction of contracts. In order to get at
the ‘ntention of clause 16, the Court must put itself in the
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situation of the parties to the contract, and construe its lan-
guage in the light of the surrounding circumstances and
conditions, Upon carefully reading the clauses, I have not
the slightest moral doubt that it was the intention of the
parties to the contract, and, therefore, the intention of Par-
linment, to exempt or relieve the lands in question in the
North-West Territories from taxes, for the period specified,
for any public purpose in so far as any legislation was con-
cerned which the Dominion Parliament could then or
thereafter control.  That would not be suflicient, how-
cver, unless the contract contains apt words to effect
that purpose. But if apt words are used, it is the duty of
the Court to give effect to such intention. Putting myself
n the situation of the parties to the contract at the time
it was made, the question arises, where was, then, the taxing
power with respect to properties of the various characters
mentioned in clause 16?7 So far as station grounds, work-
shops, and other properties, of the character mentioned in
the first portion of the clause, situated in Provinces which
were established at the time of the making of the contract
(or the passing of the Act, it is immaterial which) were con-
cerned, Parliament could not affect the taxation of such
properties by such Provinces for Provincial purposes, or by
any municipal corporation herein, for municipal purposes;
such taxing powers were entirely independent of any con-
frol or inferference by Parliament. Consequently, clause
16 did not attempt to deal with any taxation which these
established Provinces or the municipalities within them had
or might have the right to impose on such properties. The
lause only dealt with such taxation which the Dominion
P'arliament had then the right to control, or which it would
have the right to control in any future creation of Pro-
n-es by provisions inserted in any Act creating any such
Provinece. So far as any property, real or personal, situate
i the North-West Territories was concerned, the only
wthori.y which had original powers to impose taxation upon

was the Parliament of Canada, or, in other words, as
T.

L. R

—\VOL. V.
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expressed in clause 16, “The Dominion.” The Licutenant-
Govervor of the Territories in Council had, at the time of
the making of this contract, certain powers of legislation
conferred by Act of Parliament.  Whether at that time the
North-West Council, as it was called, had power to tax real
or per=onal property is not quite as clear as it might have
been. 1 will, however, for the purposes of this case, assume
(and possibly the assumption might not be very far astray)
that it had such power.  But any such powers, as well as any
powers of legislation with respeet to any othel subjects, were
delegated powers,  In other words, it was Parliament or the
Dominion legislating by means of its delegated authority.
Therefore I am of opinion that the words “ taxation by the
Dominion ™ were capable of and might naturally be used in
a broad sense not only to include taxation’by Parliament
itsell, but also to include taxation imposed by any authority
delegated by Parliament and  which Parllament had the
power to control, and that these words were used and in-
tended by the parties to the contract in that sense. It
would be an anomalous state of affairs if the delegated au-
thority would be in a position to do what the delegating
authority could not do without a breach of faith, and there-
fore what we must assume that it would not do. Therefore
any powers of taxat'on conferred on either the North-West
Council or North-West Legis'ative Assembly, whether con-
ferred before or after the passing of the Act of 1881, must
be so construed as to limit them to go no further than we
must assume  Parliament itself would go in the face of
its own solemn enactment if it had legislated upon the sub-
jeet itself. T may just mention the fact, as it may have
some slight hearing on the question, that at the time of the
passing of the Act of 1881 the North-West Council had not,
so far as T can discover, passed any ordinance taxing real

or personal property. The first taxing ordinance of that
character which T can find is The North-West Municipal
Ordinance. 1883 (No. 2 of 1883), and no School Ordinance
was passcd until the School Ordinance of 1884 (No. 5 of
1884). Tf the construction T have put on the words “ taxa-
tion by the Dominion” in clause 16 of the contract is not
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correct, then  the company took very little by the provisions Judgment.
of it in so far as the lands in the North-West Territories Wetmore, J.

are concerned.  In fact it took practically nothing so long
as the Territories remained Territories. It would only be
after a Province would be ercated within the limits of such
Territories that it would derive any practical advantage
from the clause, Moreover, we would have this very extra-
ordinary state of affairs that the lands and property in ques-
t'on would be liable to taxation by the North-West Council
or Assembly, as the case might be, so long as the Territories
existed as such, but the moment they were created into pro-
vinees the power to tax would eease. I eannot bring my mind
to the conclusion that anything of that sort was ever contem-
plated by the parties to the contract. Moreover, the parties
to the contract knew very well at the time it was executed
what the condition of affairs were throughout the whole of
Canada. They knew that the powers of direct taxation of
property throughout Canada were only exercised by the Pro-
vinces for local purposes

that Parliament did not then, nor
was it likely in the near future to resort to direct taxation
of property for Dominion purposes. It cannot, therefore,
he [m»,\l»ln' that the l»;ll'lil-- intended to contract h)’ the
words in question simply against a taxation which no one
ever imagines would be resorted to.  Having reached the
conelusion that the taxation in question was a * taxation by
the Dominion ™ within the meaning of clause 16 of the con-
tract, any further questions that a are settled by The
Rural Municipality of Cornwallis v. The Can. Pac. Ry. Co.,*
in which it was held that the lands were not liable to the
axation from which they were exempted by the clause in
question until 20 yvears after the grant of such lands, unless
they were in the meanwhile sold or occupied.

I am of opin-
ion that the maxim generalia specialibus non derogant has no
application to this case.

I express no decided opinion as to whether the school
trustees under The School Ordinance are a municipal
corporation: it is not necessary in view of the conclusion T
have reached to do so. T incline, however, to the opinion
that they are not a municipal corporation. The Can. Pac.
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Ry. Co. v. City of Winnipeg *® does not determine that ques-
tion. All that was decided in that case was that the school
tax under the circumstances presented, being assessed for
and collected by the municipal authority, was a municipal
tax and assessment within the provisions of the city by-law
then in question.

Judgment should be entered for the defendants, the
plaintiffs to have their costs down to date of the filing
the dispute note and the payment of the money into Court,
the p'antiffs to pay the defendants’ costs subsequent to
that date, the costs so0 allowed to be taxed, and the costs al-
lowed to the plaintiffs to be set off against those allowed
to the defendants, and defendants to have execution for the

balance.

McGuirg, J.—A case stated for the opinion of the
Court. It is admitted that the plaintiffs have complied with
all the formalities imposed by the School Ordinance so as to
create a valid charge of the taxes sued for unless the land
in auestion is not taxable (a) because it is the property of
the Crown, or (b) because, if it is the property of the defen-
dants, it is part of their land subsidy for the building of
their railway, and is exempt by virtue of s. 16 of Schedule
to cap. 1, 44 Vie., the twenty years there mentioned not
having expired.

It is urged on behalf of the plaintiffs that s. 16 does
not exempt the defendants from school taxes, first because
taxes imposed by a school corporation are not expressly
mentioned in the section, and (2) because prior to the pass-
ing of Ch. 1, 44 Vic., Parliament had in 1880, cap. 25, con-
ferred upon the Territories the power to impose school
taxes; that it would not be assumed that it intended to dero-
gate from the powers so given when the contract with the
(. P. R. was subscquently entered into unless it expressed
such intention in clear and express terms; and that it has not

g0 expressed that intention, but on the contrary, while men-
tioning taxes imposed by a municipality, it does not men-
tion those imposed by a school corporation.
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In reply to this it is urged for the defendants that the
words of &. 16, and especially the words “ municipal corpora-

“gchool corporation.”

tion,” are wide enough to include a
Section 16 referred to is in the following terms: “ The Cana-
dian Pacific Railway and all stations and station grounds,
workshops, buildings, yards and other property, rolling stock
and appurtenances required and used for the construction and
working thereof, and the capital stock of the company, shall
he forever free from taxation by the Dominion or by any
Province hereafier to be established, or by any municipal
corporation therein; and the lands of the company in the
North-West Territories, until they are either sold or oceu-
pied, shall also be free from such taxation for 20 years after
the grant thereof from the Crown.” Tt will be observed
that the section is divisible into two main parts. First,
perpetual exemption of certain kinds of railway property
from taxation (a) by the Dominion, (b) by any Province
thereafter to be established, (¢) by any municipal corpora-
tion therein, i.e.,, in any Province thereafter to be estab-
lished. This part does not expressly apply to the Terri-
tories, nor apparently by implication, as the Territories are
not vet a Province as there intended.

The second part expressly applies to the Territories.
The excmption here is (a) of “lands of the company,”
(b) for 20 years after the grant thereof from the Crown
unless sooner sold or occupied, and (c¢) the exemption is

from “such taxation.” 1If the land in question is still Crown
land, it is exempt beyond question. If it is “land of the
company,” then it is exempi from “such taxation for 20
vears from the grant thereof from the Crown.” It is ad-
mitted that no patent has issued for the quarter section in
question, but that it is part of the land set apart as a land
grant for the company, and that it was earned as part of
such grant about 1884, that is, less than 20 years ago. Un-
less, then, it can be held that this land was in effect
“granted ” to the company by the Act of 1881, the period
of exemption has not yet expired. Conceding, however, for
the present that the period has not yet expired, and that
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the land is that of the company (about which T shall have
something to say later on), what is the exfent of the exemp-
tion? It is not expressed to be from all taxation—only from
“such taxation,”™ that is, such as is mentioned in the former
part of the section—(a) by the Dominion, (b) by a Provinee
hereafter to be established, or (¢) by a municipal corporation
therein,  Taken literally, the last two cannot refer to the
Territories.  But, if mutatis mutandis we apply these words
to the Territories, they might be read to mean (b) by the
Territories, or (¢) by any municipal corporation in the Ter-
ritories,  Are school faxes here imposed by the Dominion?
We must construe the language of & 16 in the ordinary
sense of the words in the English language, as we think they
were used by the parties to the contraet, as shown by the
contract and as applied to the subject matter. The powers
of the Territorial Legislature are delegated by the Dominion,
and it is contended that all legiglation here may be sa'd to
be by the Dominion through its delegates. 1If the acts of a
delegated body are to he deemed the acts of the delegating
authority, why did the parties to the contract provide against
municipal taxation, having provided already against taxation
by the Provinee, for, if the Territories are delegates of the

Dominion, surely a municipal corporation is a delegate of
its Provincial Leg'slature. If the parties to the contract
had in mind that the acts of the delegate were properly in-
cuded under the acts of the delegating aunthority. they would
not have mentioned municipal corporations,  Their having
done o i< a reazon for helieving that when they used the
" they meant only what
is generally understood by such words, namely, taxation
direet by the Dominion, just as taxation by a Provinee would
ordinarily be intended to mean taxation direct by the Pro-
vinee.  In this view of the seetion, then, gehool taxes would
not be included under the first head.  Are they taxa-
tion by “a municipal corporation?’ “Municipal corpora-
tion ” was in 1881 a well-known phrase; the thing itself was
familiar to the parfies to the contract, and it can hardly

worls “taxation by the Dominion”

_be supposed they had in mind anything but what was and is

well known as a municipal corporation. 1f one were looking
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for legislation dealing with school districts, he would hardly Judgment.
look at the Ordinance governing municipal corporations. McGuire, J.

Putting ourselves in the position of the contracting parties,
or of Parliament, would we intend “municipal corpora-
tions ” to include a school corporation? I scarcely think so.
Moreover, as I have already mentioned, had the parties
meant “all taxation,” presumably they would have said so,
but the use of “such ” can only mean that they meant some-
thing less than “all.”

There is then another fact which may help us to under-
gtand  what was meant by Parliament. It had as early
as 1875 given power to the 'Territories to make all
NCCeSSE

'y ordinances in pect to education.  In 1880
the Act of 1875 (e. 49, 38 Vie.), and subsequent amend-
ments, were revised, consolidated, and continued by chapter
25, and s, 10 thercof provided that “ the Lieutenant-Gover-

nor, by and with the consent of the Council or Assembly,
as the case may be, shall pass all necessary ordinances in
respect to education.”  To provide for the establishing of
school distriets and enabling them to impose taxes for the
maintenance of schools would be a proper provigion in such
an ordinance. Then it continues: “but it shall therein be
always provided that a majority of the ratepayers of any
district or portion of the North-West Territories . . .
may establish schools therein as they may think fit, and

make the necessary assessment and collection of rates there-
for.” This scems to me clearly not only to empower, but
to command, the passing of Ordinances authorizing the
establishmeni of schoolg, and conferring on the ratepayers
the power to assess and collect taxes therefor. The section,
it is true, goes on to provide for separate schools, but that
does not alter the fact that the Territories were thereby given
the power just mentioned. The Act of 1880 was in force
when ¢. 1 of 44 Vie. (1881) was passed. Parliament must be
taken to have been aware that it had given these powers to
the Territories, and to have expected that e. 25 would be
obeved. Tt is fair argument that, such being the case, had
Parl'ament intended to limit the power of the ratepayers of
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schools and prevent them faking the company’s lands, it
would have expressly so declared. This consideration seems
to confirm the view that “ such taxation ” in s. 16 did not in-
clude school taxation. I confess I am somewhat inclined to
this view, but as I think this land was clearly exempt on an-
other ground, it is unnecessary to digpose of the matier on
this ground, or to express any definite opinion on it.

We must now cons’der if this land is exempt from school
taxation under any other statute or ordinance. As already
noticed, it is admitted that this land has not been patented
or granted hy the Crown, unless the effect of e. 1, 44 Vie.,
and the admitted fact that this land has been earned by the
company as part of its land grant, are to be deemed equiva-
lent to a grant—a statutory grant. Assuming that Parlia-
ment could, by apt words in a statute, transfer to the com-
pany an estafe in fee simple in Crown lands without the
intervention of the formal instrument known as a “ grant”
or a “patent,” T cannot find that Parliament has done so.
Chapter 1 of 1881 is where we would expect to find such a
gtatutory transfer if any existed. Section 3 of that Act says:
“The Government may grant to the company a subsidy of
twenty-five million dollars in money and twenty-five million
acres of land, to be paid and conveved to the company, &e.”
Clearly this contemplates something to be done thereafter be-
fore the company shall become owners of the land. These
words no more amounted to a grant of the land than they
amounted to a payment of the money grant. Compare see-
tion 3 of Schedule A, p. 16, providing for the transfer to
the company (on the happening of a named event) of the
contract “without the execution of any deed or instrument
in that behalf.” The Act might similarly have declared
that as soon as the company had earned a particular portion

of its land grant, the same should become their property,
without the giving of any grant or patent, as was done by
8. 22, e.-8. 7, of the Dominion Lands Act, to the Hudson’s
Bay Co. But it has not in this Act so declared. Turning
to 8. 9 of the Schedule to the Act, s.-s. (b), p. 9, we find

this: “Upon the construction of any portion . . . not
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less than 20 miles in length . . . the Government shall Judgment.
pay and grant to the company the money and land subsi- McGuire, J.
dies.” Section 11 (p. 11) does not provide for a grant to, or a
creation of ownership by, the company of any land subject
to a right afterwards to ““divest ” itself of such sections as
are “in a material degree not fairly fit for settlement,” as
argued by Mr. Harvey. The agreement is that “the com-
pany shall not be obliged to receive ” such sections “as part
of such grant ”—that is, such sections never become the pro-
perty of the company. This clearly contemplates an oppor-
tunity being given to the company, before the proposed
grant is complete, of exercising its right of rejection by
establishing the unfitness of any particular sections. Section
12 provides for extinguishment of the Indian title affecting
“the lands herein appropriated and to be hereafter granted
in aid of the railway.” Neither in the Schedule, then, nor
in the Act itself, is there any language which is capable of
being construed as an actual grant, to take effect immediately
or on the happening of any future event, but merely an
agreement to grant. This view is further confirmed by s.-s.
28 and 30 of the schedule to the contract (pp. 25, 27). Sce-
tion 28 provides that the mortgage bonds authorized to be
issued “shall not attach upon any property which the com-
pany are hereby, or by the said contract authorized to ac-
quire or receive, from the Government of Canada until the
same shall have been conveyed by the Government to the
company.” Section 30 has a similar proviso. It seems to me
it was understood, not that the Act operated as a grant, to
take effect according as each 20 miles of railway would
be completed, but that when 20 miles were completed the
company were entitled to ask for and receive a grant of the
land subsidy applicable thereto.

As the railway was completed so as to entitle the com-
pany to a grant of the land in question herein in 1884, the
defendants were beneficially interested in this land (unless
rejected for “unfitness ”)—they were, at best, in the posi-
tion of purchasers who had paid their purchase money, but
had not yet actually received a conveyance. Is such land
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taxable? Tn Ontario (then Upper Canada) we find that the
law provided, as far back as 1819, that all lands were rat-
able when “holden in fee simple, or promise of a fee simple,
by Land Board Certificate, Order in Council, &c.”
Ryckman v. Van Vollenburg® was a decision on such
an Assessment Law,  The Crown had in 1820, in effect, agreed
to convey to the heirs of one Ryckman, but the patent did
not issue until 1851, when it issued to the plaintiff as repre-
senting such heirs.  In the interim, however, viz., in 1830,
the land had been sold for eight vears” arrears of taxes, and
defendant claimed under the Tax Sale Vendee. Plaintiff
contended that the land, being at the time the taxes were
imposed the property of the Crown, was not taxab'e. It was
conceded that this would be so as against the Crown, and
also that had the patent in 1851 issued to a person other
than the original nominee or his representative, the patent
would prevail against the tax sale title. But the patentee
Ryckman took, just as if he had been the original nominee
ad had merely delayed taking out h's patent. The deci-
gion rested on the assessment law allowing the taxation of
or when “de-
seribed as granted ™ hy the Report of the Surveyor-General,

land held “under promise of a fee simple,”

as this land was in 1820, prior to the imposition of the
taxes for arrears of which it was sold. In Church v. Fen-
fon ' the Crown sold land to plaintiff in 1867, Part of the
purchase money was paid in 1858 and the residue in 1867,
and in 1869 plaintiff received a patent. It had been as-
sessed during the years 1864 to 1869, and in 1870 it was
gold for arrcars of taxes for those years, The tax sale was
held good as againgt the patent. The Assessment Act of
1863 provided that Crown land when sold, or agreed (o be
sold, or located as a free grant, shou'!d be liable to taxation,
and that the inferest of the person =0 buying or located
might be gold for taxes. Mr. Justice BurTox, referring to
this provision allowing taxation of Crown lands *“agreed to

be sold,” says that this leg'slation was enacted in conse-
quence of the Courts having held that Crown lands “ agreed
to be sold ” but not patented were no! assessable. In Mani-
toba, in the case of Whelan v. Ryan* we see that the law
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there expressly made unpatented lands taxable saving, howy-
ever, the rights of the Crown, and, as pointed out by Mr.
Justice Krrray in the Court below, the Municipal Acts of
Manitoba defined “land,” “real property,” and “real es-
tate ™ as including “all rights to and interests in lands.”
Now, there is no provision in our School Ordinance ex-
pressly authorizing the assessment of unpatented land which
the Crown has merely agreed to sell or convey; the Ordin-
ance is silent on the subject.  Nor has it defined “land” or
“all rights to or interests in land.”
or used any words of similar effect. It has given a defini-

“real estate ™ as including

t'on of “land ™ as including buildings thereon and fixtures.

Nowhere, so far as T can discover it expressly dealt with

¢ in land. Tt directs the assessment of land, and that

inlere.

the asses<or shall set forth in his roll the “value of each

parcel,” and the name of the occupant and of the owner if
ascertainable, and provides that the taxes mayv be recovered
from either the occupant or the owner. The occupant is
made liable, not by reason of any title or interest he may
have in the land, but because he is occupant of it, and there
is no provision for assessing an interest—it is the corpus
of the land that is to be valued, and the amount set out in
the roll. In s 188 it is provided that “ whenever the title
of any land sold for arrears of taxes is vested in the Crown,
the transfer thereof, in whatever form given, shall be held
to convey only such interest as the Crown may have given
or parted with, or may be willing to recognize or admit that
any person possesses under any colour of right whatever.”
\

may, and probably was intended to, apply to cases where

an * occupant ™ of land is assessab'e for it, this sect on

land has been occupied and has been sold for arrears of
taxes due by such occupant. This would seem also to be the
view taken of a similar section in the Manitoba Aect, s. 37,
-8, (1), by Tavror, C.J., in Whelan v. Ryan.** In Ruddell
v. Georgeson,® Mr. Justice DuBuc comments on a section
of the Manitoba Statutes similarly worded to our s. 188.
Ile says: “The Legislature merely assumes that the lands
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are taxable and liable to be sold without any positive enact-
ment empowering the municipality to tax.” I do not think
it must necessarily be inferred from e 188 that authority
was intended to be given to assess the interest of a pur-
chaser from the Crown prior to patent, where such purchaser
is not the occupant. Kven {hough it be thought that the
Legislature may have intended the taxation of the interest
of a person not in occupation, the benefit of the doubt must
be given to the person sought to be made liable, as was held
in Nikl> v. Douglass* “But if it were even doubtful the
decision should be for plaintiff, because whoever claims the
right fo impose a burden on the subject must establish
clearly that there is such a right,” per Wirsox, J,

I have read the School Ordinance carefully to find if there
is any language which would indicate an intention to assess
the interest of a person in unpatented land, but I find nothing
even looking in that direction, outside of s, 188.  All through
the Ordinance it scems to be the whole value of the land that
is in contemplation, and which is to be estimated at its
“actual cash value as would be appraised, &c.” In the case
of joint tenants or tenants in common or holders of any
property (s. 137), each is not to be assessed for his individual
interest, but the whole of the property is to be assessed
against them collectively, but the whole tax may be recover-
ed from any one or more. But a purchaser from the Crown
before patent cannot be brought within the language of s.
137. When land is to be sold for arrears of taxes it is the
corpus that is put up for sale, and the transfer, Form L.,
purporis to convey the corpus, not an interest in the land.
I, therefore, find no express or clearly implied authority to
assess the interest of a purchaser from the Crown prior to
issue of patent where he is not the occupant.

We may next look to see what property is assessable. By
8. 132 if includes “all real and personal property situated
within the limits of any school district . . . subject to
the following exemptions:

1. All property held by Her Majesty.

n(1874) 856 U. C. Q. B. 120,
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3. Where any property mentioned in the preceding Judgment.
clauses is occupied by any person otherwise than in an offi- McGuire, J.

cial capacity the occupant shall be assessed in respect
thereof, but the property itself shall not be liable.

In Street v. Kenl*® there was a somewhat similarly worded
exemption to be considered, and it was held that land pur-
chased from the Crown was not taxable before issue of the
patent.

What does the first exemption, “ All property held, &e.,”
mean? The Encyclopedic Dictionary defines “hold” to
mean “ to retain or keep possession of, to possess, to oc-
cupy, to own.” Crabb’s Synonyms says “hold” is dis-
” thus:—“We hold a thing for
a long or a short time; we occupy it for a permanence; we
“hold” it for ourselves or others; we ‘ occupy ’ only for our-
selves; we “hold” it for various purposes; we ‘ occupy’ only
for the purpose of converting it to our own private use.
Thus, a person may ‘hold” an estate, or, which is the same
thing, the title deeds to an estate pro tempore, for another
person’s benefit.”

tinguished from “occupy

There are three words used in the Ordinance to indicate
the relation of a person to property—* own,” “ occupy ” and
“hold.” Owner and occupant are used most frequently.
Holding would seem to differ from either “owning” or
“occupying.” The owner may neither hold nor occupy; the
occupant may neither own nor hold, and a holder may be
neither an owner nor an occupant, whereas any of these re-
lations may be co-existent with either or both of the others.
If the Ordinance had meant to exempt only lands “ owned ”
by Her Majesty it would presumably have said so, but it
would not then have exempted lands occupied by Her Ma-
jesty under lease. “Held ” evidently does not refer merely
to land occupied or used by Crown officials, for it speaks of
land “held by Her Majesty but occupied by persons other-
wise than in an official capacity.” Had the phrase been
“owned by Her Majesty ” it might have been urged that
land, which the Crown has sold or agreed to grant, and the
consideration for which has been fully paid or performed,
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and where nothing remains to be done but to execute the
formal grant, has ceased to be “ owned ” by the Crown. In
equity the purchaser would, under such circumstances, be
treated as the owner, at least if the vendor was a private in-
dividual.  But, as pointed out by Mr. Justice Kineay in
C. PRy, Burnett ™ and by Mr. Justice Baix in Riddell v,
Georgeson.' th's fiction of equity applies only as between the
parties to the agreement, and cannot be set up by third per-
sons.  Morcover, I may reler to the language used by Lord
Cairns in Partington v, The Atlorney-General :** = If the
Crown, seck'ng to recover the tax, cannot bring the subject
within the letter of the law, the subject is free, however ap-
rarently within the spirit of the law the case might other-
wise appear to he.  In other words, if there be admissible
in any statute, what is called an equilable construction, cer-
tainly such a construction is not admissible in a taxing sta-
tute where you can simply adhere to the words of the sta-
tute.”  Somewhat similar language is used in Blackwell on
Tax Titles, section 143,

And the same considorations wounld apply if “held ” were
to be congtrued as equivalent to *“owned.” But T do not
th'nk * hold,” as< here used, is synonymous with “own.” A
person who has sold, but not vet conveyed the land, has not
vet parted with hut retains the legal title. Is he not pro-
perly deseribed as retaining or holding the same? A stake-
holder has no interest or t'tle in the stakes, yet he holds
them until he has actually handed them over to the persons
entitled. So long as the Crown has not finally parted with its
land but refains the legal title, what more apt mode is there
of deseribing its position than to say that it is holding the
land?  Mr. Justice Krnray in the Cornwallis Case® at p.
21, after considering cap. 1, 44 Vie., thought “that it was
not intended that the company should have any recognizable
interest in the lands until actually granted by the Crown.”
The same learned Judge, in Riddell v. Georgeson,'® in view

of the fact that the company could not compel the
Crown to convey the lands to them, thought that the
2(1869) L. R. 4, H. L. 100; 38 L. J., Ex. 205; 21 L.
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company “cannot be considered to have acquired from the Judgment.
Crown any inferest or estate in the land.” If these opin- McGuire, J.
ions be sound these lands must still be held by the Crown.
The conclusion I have arrived at is that the land in ques-
tion is part of the land set apart by the Crown for the
purpose of fulfilling its obligation to the company in respect
of the land subsidy, and whatever may be the rights of the
company in respect thereof, so far as the assessor was con-
cerned, it was land “he!d by Her Majesty,” and therefore
exempt by the Ordinance under which he was acting.
I agree with the judgment of my brother WETMORE as
to the result.

Scort, J.—I concur.
RouLEeavu, J., was ahsent,

{EPORTER :
Ford Jones, Regina, Advocate,

FINDLAY v. C. P. R.

Ruilway Act—Prescription—Limitation—Amendment—Vested right—"" By
reason of the railway "—Commission or omission.

The provisions of The Railway Act, 1888, s, 287 (as to limitations
of actions for damages or injury sust eason of the rail-
way) apply to actions founded on the commission af acts, not to
those foundea on the omission of acts, which it was the company’s
duty to perform,

Kelly v. Ottawa R. Co.,' McWillie v. N. 8. R. Co..» Zimmer v. G. T. R.
Co.,* considered.

If, in an action against a railway company, an amendment of the
statement af claim is asked for it should not be allowed if s, 287
applies, and the amendment sets up a new cause of action,

[RicHARDSON, J., June 12th, 1901,

Th's act'on was commenced on 25th August, 1899, to
recover damages for injuries alleged to have been sustained
by p'a'ntiff while working as an employee of the defendant
company. These injuries were caused by his falling, on the

3 0. A, R. 616, 17T 8 C. R. 571, *19 O. A. R. 693,
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night of 28th October, 1898, into a ditch or excavation
mwade by defendants’ servants during plaintiff’s absence and
without his knowledge.

Defendants, besides pleading not guilty by statute under
an Act respecting the Canadian Pacific Railway, 44 Vie,
1881, c. 1, and The Railway Act, 51 Vie. 1888, c. 29, s, 287,
and other defences, objected that the statement of claim dis-
clcsed no cause of action against them. Issue was joined,
and the case prepared for trial, but it having been con-
sidered more convenient that the question of law, as it went
to the root of the action, should be disposed of, under Rule
119, it wa: cet down for argument.

The question was argued on 20th April, 1901.
T. C. Johnstone, for plaintiff.
. A. Robson, for defendants,

Johnstone adm’tted that the statement of claim was
dofective, and asked leave to amend, by alleging that
the diteh or excavation into which plaintiff fell on the night
of the 28th October, 1898, was made by defendants’ servants
during plaintiff’s absence and without his knowledge, but
with the knowledge and at the instance of defendants, and
that on said night it was left unguarded, without a light or
other proiection to defendants’ servants, including plaintiff;
and, alternatively, that the excavation was made at defen-
dants” instaree by one Sharpe, under contract with defen-
dants, whose duty it was to properly guard the same by a
fence, light, or other protection, which not being done,
plaintiff, in the dark, fell into said ditch and was injured.

Robson objected to any amendment which would in-
terfere with defendants’ vested right of prescription, under
scetion 287 of the Railway Act.

[June 12th, 1901.]

Rrcnarnson, J.—Whether or not the proposed amend-
ment should be allowed depends upon the answer to be
given to the question, Was the alleged injury sustained “by
reason of the railway ”?
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1. If not, as contended by plaintiffs’ counsel, then only Judgment.

the imposition of terms would have to be considered.

2. If it was, then a vested right accrued to defendants
limiting plaintiff’s right of action to a period of one year
from 28th October, 1898, and the question becomes, Can
the proposed amendment be properly allowed ?

1 am of opinion that if the injury set out in plaintiff’s
amended statement of e'aim can be held to have been sus-
tained “Dby reason of the railway,” then, gince it sets up an
entirely new cause of action, it would interfere with defen-
dants” vested right, and should not be allowed.

From perusal of the Ontario cases to which defendants’
counsel referred, it appears that up to and including Kelly
v. Oltawa Ry. Co. the limitation clause, now section 287 of
the Railway Act, was construed to apply to actions for dam-
ages, whether the act complained of was one of commission
or omission. In the Kelly case the Court was composed of
Moss, C.J.A., Burton, Patterson, and Morrison, JJ.A. Both
Moss, C.J., and Burton, J., while supporting, for the reasons
given in their judgments, the principle laid down in former
cases, very plainly intimated the opinion that the protection
of the statute applied only to acts of commission.

In McWillie v. N. S. Ry. Co.* the action was for damages
caused by sparks from one of defendants’ engines, negli-
gently managed, setting fire to and destroying plaintiff’s
barn.  Besides other defences, that of prescription under
8. %7 IS, C.oc. 109, was set up, and although it appears
to have been dealt with in the lower courts adversely to de-
fendants, and with other grounds was appealed by them to
the higher tribunal, they abandoned it on the argument.
Notwithstanding this, three of the appellate Judges refer to
the subject, and approve of the findings of the lower Courts.
One of these, Mr. Justice Gwynne, remarks: “There was a
plea of prescription upon the record as to which, although
the point raised by it was not pressed before us, it may, per-
haps, be as well to say that, in my opinion, neither s. 27
of ¢. 109 R. 8. C. nor s. 287 of 57 Vic. cap. 29, have any

I LR, ~VOL.V 10

Richardson,J
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reference to an action like the present, which is for damages
not occasioned by reason of the railway, but by reason of
sparks suffered to escape from an engine running upon it
by the neglect and default of the company, whose engine
caused the damage.”

In Zimmer v. . T. Ry. Co.* 693, at page 703, Osler,
J.AL speaks approvingly of Mr. Justice Gwynne's expression
in the MeWillie case, but as the action was brought by a
<on of deceased, under the Ontario law, adopting Lord Camp-
bell’s Aet, the prescription created by the Railway Act did
not apply.

In this action plaintifl does not complain of an act done
by the railway itself or in its maintenance, but of neglect
of the defendants {o provide adequate protection in the shape
of notice or otherwise to plaintiff, whose duty took him past
the -excavation described in the claim,

— Teonfess that, in expressing the opinion I do, T am not
entirely free from doubt as to its soundness, but I :lllnpt
the view expressed in the MeWillie case in preference to
the older Ontario decisions, which have been seriously ques-
tioned by more than one of that Province’s eminent Judges,

In my judgment as at vresent advised, the |u'r~<-riplinll
in section 287 of the Railway Act does not apply to such
causcs of action as are set up in the proposed amended state-
ment of claim, and as no other objection to their being
allowed, save terms, which means the payvment of all costs

incurred by defendants subsequent to appearance 18 raised,

the fol'owing order will he made:—
1. Plaintiff to pay all defendants’ party and party taxed
costs incurred in the action subsequent {o the entry of ap-
pearance, before 1st July, 1901,
2. That on payment of such costs plaintiff may place
on the fyles of the Court his proposed substituted siatement

of claim in lien of the existing one.
3. That defendant have ten days to answer such new
claim.
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L. That on failure of plaintiff to comply with the terms Judgment.
named within the time fixcd, his action do stand dismissed

Richnrdson,J.
without further order with co

REPORTER:
C. M. Bell, Advocate, Reg

HENRY McGOWAN, OVERSEER OF THE WEYBURN
LOCAL IMPROVEMENT DISTRICT, NO. 518, v.
THE «GOVERNOR AND COMPANY OF ADVEN-
TURERS OF ENGLAND TRADING INTO HUD-
SON'S BAY.

Loca! improcement taxcs—Districls crceeding 72 8q.

miles in arca—Con,
Ordecs. cap,

i wee. 3—Cap. 17 of 1899, sces. 1y and 20, cap, 26
of 1901—Construction o} Ntatutes.

Asscssment and taration—~Local Improvement  District—Error in forma

tion bxscssment o corpuration by other tuan corporate wame
Assessment for whole or portion of year—Exceptional tar—Hudson 8
Bay Co.—Construction of Statutes,

Ihe construction of statutes generally and of the Ordinances relat-
ing to local improvements in particular discussed,

The constive in of taxing statutes discus-ed,

Ihe effect of non-fulfilment of statutory conditions subsequent dis-
cussed,

terd, per Curiam, affirming the judgment of RicHArpsows, J.—

1. That the designation of a local improvement district by an in-
correct number, while its name was otherwise correctly stated in
the notice in the Gazette constituting the distriet, did
valicate the notice,

2 That the :

not in-

ssessment of the defondants was not invalid by rvey
of their heing assessed under the name of he Hudson's Bay
Company "—a name by which they were commonly designated by
themselves and the publie.

That, though the district in question wuas not constituted until
July, 1809, and the defendants not assessed till Angust, 1809, they
wire linble for the whole amount for which they were
the rate of assessment being a fixed rate per s
time, and the assessor being expressly author!
any time curing the year,
. That the assessment of the defendants under the Ordinances in
question is not an exceptional tax upon them within the meaning
of the Tmperial Order in Council of June 1870, inasmuch as
it was equal and uniform throughout the district.

[RicinARDSON, J., October 20th, 1900.
[Court en bane, July 26th, 1901.

ssed,

irrespective af
ed to assess at
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The pleadings and evidence are sct forth in the judg-
ment appealcd from. The case was tried at Regina before
RicHARDSON, J., July 9th, 1900,

IH. Harvey, Deputy Attorney-General, for plaintiff,

J. S. Tupper, Q.C., J. Muir, Q.C., and F. II. Phippen,
for defendants.

[October 29(h, 1900.]

Ricnarnsox, J.—By his statement of claim the plaintiff
allges:

That he is the overseer of the Weyburn Local Tmprove-
ment Distriet No. 518, he'ng a district constituted under
the provisions of the Local Tmprovement Ordinance and
amendments thereto,

That the defendants were in and for the year 1899 duly
assesscd by the overseer of the said local improvement dis-
trict in respeet of 81,320 acres of land, as described in the
statement of claim, and by virtue of sueh assessr ent the
defendants became indebted to the district in $1,054, which
not having been paid the plaintiff by this action sues to re-
cover from defendants.

In defence the defendants say

1. That they deny that the plaintiff was the overseer of the
said district, and further say that no overseer ever was ap-
pointed or elected for gaid district in accordance with the pro-
visions of The Local Tmprovement Ordinance or the amend-
ments thereto,

2. That the said district never was constituted or organ-
ized according to the provisions of the said Ordinance or
amendments.

3. That the said district was not limited to the area, nor
did it contain the population residing therein of the propor-
tions or of the number, nor was the notice of the intention to
constitute sa’'d distr'et ever prepared, published, posted or

addressel as required hy the gaid Ordinance or amendments.
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4. That the defendants never were the owners or occu-
pants of the lands in the plaintiff’s statement of claim men-
tioned, or any of them, nor were they ever assessed therefor
or any part thereof, nor was any assessment roll made out,
prepared or posted, nor was there set out in any such assess-
ment roll the information as required by said Ordinance and
amendments.

5. Alternatively the defendants say that at the time of the
assessment the lands mentioned in paragraph 2 of the plain-
till’s statement of c'aim were owned by and in the name of
the defendants, as was well known to the plaintiff, or as he
might with rcasonable enquiry have ascertained, yet the
plaintiff in the assessment roll upon which the claim for
taxes is made herein did not set out the name of the defen-
dants as the persons assessed on account of the said lands or
as the owners thereof, as required by section 16 of the said
Ordinance, but did in the gaid roll et out the Hudson’s Bay
Company as the owners thereof and as the persons assessed
in respect of the said lands, and the assessment is void and
of no effect as against the defendants.
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6. Further alternatively the defendants say that prior:

fo the assessment the defendants hecame, and at the time
of the assessment thev were and still arve, the owners of the
said lands under and subjeet to the provisions, terms and
conditions among others referred to and contained in the
Rupert’s Land Act, 1868, The Imperial Order in Couneil,
23rd June, 1870, The British North America Act and the
surrender, claims and grants thereunder ; viz., “that no excep-
tional tax should be placed upon the said lands of the de-
fendants ”; and the local improvement districts constituted,
the assessments made and the taxes placed on the said lands
in the statement of claim mentioned are so constituted,
made and placed under and by virtue of the power, authority
and jurisdiction in that behalf of the Legislative Assembly
of the North-West Territor'es, and this action is brought
by the said Legis'ative Assembly, with the said overscer as
rominal plaintiff only; and the local improvement districts
constituted by the said Legis'ative Assembly or under the
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provisions of the said Ordinance and amendments at the time
of the assessment did not and they do not inclule, and the
assessments have not been made or the sail taxes plicel on,
all the lands in the North-West Territories over which the
gaid Ty

s'ative Assembly has such power, authority and
jurisd ction or which come within the requirements and
provisions of the said Orvdinance and amendments: and the
said Legislative Assembly has not assessed or placed the said
tax upon other lands subject to and within such powers, au-
thority and jurisdiction owned or occupied by persons or cor-
porations other than the defendants, and has not consti-
tuted such other lands into local improvement districts un-
der sa'd Ordinance and amendments, and has not otherwise
assessed or placed said tax upon said other lands as the said
Legislative Assembly could or should have done. The said
tax is an exceptional one within the provisions, terms and
conditions upim which the defendants became and were and
are the owners of the said lands, and the asscssment is ullra
vires of the sald Tegislative Assemb'y and is void and of
no cffect as against the defendants and their said lands.

Issne was joined.

The hearing took place at Regina, 9th July, 1900; Mr,
Harvey, the Deputy Attorney-General representing Mr.
IManltain, the Attorney-General, North-West Territories, the
plaintil’s advocate on the record, counsel for the plainnff,
Messrs, Tupper, Q.C., and Phippen, of Winnipeg, and Mr,

Mu'r, Q.C., o, counsel for the defendants.

By arrangement hetween counsel on both sides all the
evidence was taken by a stenographer and has been extended
in type.

The evidence submitted on plaintiff’s side in substance
consisted of

1. A certified copy of an order of the Lieutenant-Gover-
nor in Couneil of the North-West Territories attested as
guch by John A. Reid, the clerk of the Executive Council,
dated 21st July, 1899, constituting certain lands, describ-
ing them, which include the lands set out in the plaintiff’s
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statement of claim, Local Improvement District numbered
518, and to be known by the name of The Weyburn Local
Improvement District, under the provisions of section 14 of
chapter 17 of the Ordinances, 1899,

This was admitted by me as evidence of the original order
in Council of which it purports to be a copy under sub-section
(¢) of gection 9 of the Canada Evidence Act applied to the
North-West Territories by sub-gection 13 of section ¥ of The
Interpretation Act of Canada, also by sub-scetion 55 of see-
tion 8 of The Interpretation Ordinance,

2. A certified copy, likewise attested, of an Order-in-
Council of 21st July, 1899, authorized by section 15 of chap-
ter 17 referred to, appointing the plaintiff overseer of the
Wevhurn Local Tmprovement District No. 518.

This was also received as evidence of the original Order-
in-Council of which it purports to be a copy.

3. The assessment roll for 1899 of the district which by
gection 33 is prima facie evidence of the debt.

By arrangement between counsel a copy of so much of
this roll affects the lands set out in plaintiff’s statement
of claim was substituted in licu of the original roll.

a

L. Certified copies of the Government township survey
maps of the several townships which comprise the district
purporting to have been issued by the Dominion Lands Of-
fice of the Department of the Interior, and which show the
area comprising the district to exceed 2,000 square miles.

By the above described documents the constitution of the
Weyburn Local Improvement District under the provisions
of scetion 14 of chapter 17 of the Ordinance, 1899—which
enacts that the Lieutenant-Governor in Council may con-
stitute as a local improvement district any portion of the
Territories comprising an area greater than 72 square miles,
no part of which is already contained in any local improve-
ment district and exclusive of municipalities and villages—
its area and the appointment of the plaintiff as overseer—
by section 33 authorized in his own name to sue for the re-
covery of taxes and arrears of taxes due the district—and the

151

Judgment

Richardson,J.




152

Judgment,

Richardson,.)

TERRITORIES LAW REPORTS, |\'Ul,.

assessment made by plaintiff in 1899 were (subject to the
disposition of the other questions raised by defendants)
established.

In addition to the production of the assessment roll
which by section 33 is prima facie evidence of the debt sued
for, as also the mailing of notice of assessment under section
17 of chapter 17 of the 1899 Ordinance, the plaintiff was ex-
amined as a witness, e explained the nature of the en-
quiries he made in making the assessment, which T find
were made with rcasonable (i.e., prompt) diligence. From
the maps or plans, that is, those filed, Fxhibit D, to which
he had access, and other information procured for him by
Mr. Dennis, the Deputy Commissioner of Public Works, ho
ascertaned that all the townships within the Weyburn Local
Improvement District had been not only surveved, but that
such survey had heen confirmed, and he also ascertained (for
the Dominion Lands Act so declared) that all the lands he
entered upon {he roll, that is, those set out in the plaintiff’s
statement of claim, were by section 22, sub-section 7 of that
Act, without the issue of a patent vested in the Hudson’s
Bay Company in fee simple, and he so assessed them. It
appeared, however, that the plaintiff did not post a copy of
the assessment roll in a school house or post office within
the district, as required hy section 18 hut that the defendant
had notice of the assessment after its completion is made
clear by the production from the custody of defendants of
the notice plaintifl stated in his evidenee he had mailed “the
Hudson’s Bay Company.” Winnipeg—the name it was shown
the defendants are commonly known by and use themselves
in their ordinary business transactions and in some legal pro-
ceedings: The Hudson’s Bay Company v. The Attorney-Gen-
eral of Manilobat

It is quite true the name by which the defendants
are assessed is mot the proper corporate mame. The
omission to ascertain the correct name of the owners
of the lands, as also the actual number of acres each parcel

'(187%) Man. Rep. Temp. Wood 209,
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containg, was at most an omission of duty, section 16. But
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as the assessor is, in my opinion, a mhisterial officer charged Richardson J.

with the performance of a statutory duty, (therefore direc-
tory) the omission to perform such duty with exactness does
n t, I eonceive, rerder the assessment void, as against the
defendants” lands assessed under tle name they derived their
title by, one they are commonly known by and use themselves,
no injury thereby heing shown. I refer to Caldow v. Pixell *
md Town of Niagara v. Milloy.*

Neither will the error in acreage void the assessment for
the reason, in addition to the foregoing ones, that by see. 19 of
the Ordinance, . ¥3, provision is made for rectifying such
errors and defendants are entitled through the Court in this
suit to have, if plaintiff succeeds, the amount claimed reduced
to correspond with the correct acreage of defendants’ lands
sct out in plaintiff’s claim. T refer fo London v. G. W. R.
Co'yt

It wag further urged by ecounsel for defendants on the
irgument that because the district was only constituted 21st
July, 1899, under an Ord'nance which came in force 24th
\pril, 1899, the assessment made 24th July, for the whole

il

ind the ereation of the district, is void ; with this view I do

vear 1899, thus covering a period anterior to both legislation

agree,

¢. 17 of the Ordinance 1899 provides that in any dis-
frict constituted under sec. 14 (as the Weyburn one was),
“the assessment may be made at any time of the year,” and
by sce. 31, sub-sec, 2 of chapter 73, Consolidated Ordinances,
all taxes shall be held to be due on the first day of January
of the calendar year within which the same are imposed.
This would plainly, to my mind, render taxes assessed for
n August, 1899, due as of 1st January of and for that calen-
dar year. In my judgment, therefore, there was a valid as-
sessment of the lands named in the roll to the defendants
of whch they are the owners.

'(1877) 2 C. P. D, 562; 46 1.,J. C. P. 541; 36 L. T. 469; 25 W. R.
T73. '(1885) 21 O. L. J. (N.8.) 804, *(1859) 17 U. C. Q. B. 262,
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Th: legal constitution of the district is attacked and its

Richardson,d, validity impugned, th® ground taken being that the forma-

lities preseribed by see. 3 of chapter 73 were not complied
w th in advance of the passage of the Order-in-Council con-
stituting the distret above alludel to, and that compliance
with these is rendered imperative by see. 20 of chapter 17 of
the Ord nance of 1899, By reference to this, it will be
obzcrved that the Leg'slature have by see. 20 distinetly in-
corp rated with see. 11 of that chapter only such provisions
of chapter 73 as are applicable to the Local Improvement
Districts —not to he ereated bhut — ercated under seetion 114
(that is, already in existence) : consequently see, 3, in my
op'nion, has no application to this case, except that portion
of it which provides for the publication of “notice of the
order constituting the district in the offic’al Gazette” The
publication of such a not'ce was not shewn by plaintiff as
part of his case.  His counsel contended that publication
was a duty cast upon an officer whose omission to publish
wou'd not, as defendants’ counsel urged, invalidate the
Order or the assessment, no injury having occurred to defen-
dants by rcason of such omission, and with plaintill’s con-
tention I coincide.

The defendants, however, brought in a copy of the Gazette
containing a notice informing the public of the constitution
of the district, its name and contents as to land, but giving
G as e nuber instead of 518, the correct one. The error
was o plainly a printer’s one that the objection as to suffici-
ency on that ground 1 congider too technical to seriously con-
sider.

In my judgment, the Weyburn Local ITmprovement Dis-
trict, No. 518, was by the passing of the Order-in-Council of
21st July, 1899, legally constituted. This Order on its face
shows it comprises an area exceeding 72 square miles, and
that this arca is independent of either municipalities or vil-
Jages within its boundaries is to be assumed in the absence
of proof to the contrary, the onus of which would be upon
the defendants,
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As to the sixth and las! c'ause of the statement of de-
fen ¢, the contention of the defendants is that as it is un-
disputed that in portions of the Territories, other than those
included i the Weyhurn Local Tmprovement District, the
defendants and the other persons and corporations own land
not included in any, Local Improvement District, and, there-
fore. not in 1899 subject to assessment, if the assessment
claimed  for is allowed to stand., it would constitute a
violation of clause 11 of the Tmperial Order-in-Council of the
23rd of June, 1870, which stipulates that “no exceptional
tax shall be placed on the company’s lands.”

By this Tmperial Order-in-Council, wh'ch by sec. 146 of
the B. N. A, Act is declared to he an Act of Parliament, all
the lan Is comprising what is therein describ-d as the North-
Western Territory hecame from July 15th, 1870, part of the
Dominion of Canada, and by the same Order the Parliament
of Canada attained power to logislate for the future welfare
and good government of the Territory.

Out of this Territory certain lands were by this Order-
in-Council reserved fo the defendants, which by the Domin-
ion Lands Aet, see, 22, included those referred to in defen-
dants” sixth paragraph of defence, and to all those lands
clause 11 of the Tmperial Order-in-Council—the condition
that “no exceptional tax shall be p'aced on the company’s
lands,”—I take it, applies.

Now, by the vesting of the North-Western Territory in
the Dom nion of Canada and the Parliament of Canada hav-
ing attained the power of legislating for its future welfare
and good government, the right of imposing direct taxation
by that Parliament became inherent, exercisable generally
over all land for general purposes of the whole, as well as
over local ties selected by it, where such localities should
from time to time be considered to be benefited, for public
purpses within them. P refer to Bank of Toronto v. Lambe®
and Dow v. Black.® Any varation or limitation of this
inherent power would, 1 conceive, require to be expressed in

*(1887) 12 App. Cas, 575; 66 L. J. P. C, 87; 57 L. T. 377. *(1875)
L. R. 6P C 272; 44 1. J. P. C. 62; 82 L. T. 274; 23 W. R. 637.
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Judgment.  ynambiguous terms. I think the meaning of “exceptional
Richardson, ), as given in the Century and other leading dictionaries as
“unusval ™ or “spccial,” ‘s that intended to be conveyed
by the condition in question, and the construction of the
condition intended, and which the words used indicate, is that
whenever Canada appl'es its inherent power of taxation
upon the whole or part of the North-Western Territory the
'ands compr's' ng the lands of the company within the area
in which taxation is to he imposed should not he taxed in

[ (3" an unusual or special manner, or in other words, that the
rule of equality and un'formity should not be departed from.
Instead of legislating direct and imposing taxation upon
fixed localities for the public purposes of those localities, as
it might, Parliament delegated this power to the Legislative
Assembly of the North-West Territories, in so far as lands
in the Territories are concerncd, by legislation had in sev-
eral sessiong, the last heing the amendment to the N. W, T.
Act of 1891, by sce. 6 of which the power to make Ordinances
in relation to (sub-see. 2) direct taxation for raising a rev-
enue for local purposes is expressly conferred.

In my opinion, the Ordinance respecting Public Tmprove-
ments enacted by the Legislative Assembly, under the pro-
visions of which the Weyburn TLocal Improvement District
No. 518 was constituted and the assessment complained of
made, rendering taxable equally and without exception or
diserimination all lands within its limits, does not infringe
upcn the condition of clause 11 of the Imperial Order-in-
Council of 23rd of June, 1870, by exceptionally placing a
tax upon the lands set out in plaintiff’s statement of claim.

From such construction there has been, in my judgment,
no departure hy the Ordinances referred to; consequently the
plaintiff is entitled to judgment on the record; but as it ap-
peared at the hearing that in some instances, parcels entered
on the roll do not contain as many*acres as the assessor en-
tered for them, in my opinion, this is a matter adjustable
by this Court, and unless the parties can agree upon the true
figures, an applicat'on to correct them and adjust the sum
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really due in conformity with the Ordinance may be made
in Chambers, for which when made the judgment should
be entered.

The defendants appealed.  The appeal was heard March
5th, 1901

J. 8. Tupper, K.C., and F. II. Phippen, for appellants:—
The Ordinance, being a taxing statute, must be con-
strued strietly—O’Brien v. Cogswell,” Partington v. Attorney-
General,® Re Micklethwait,’ Daines v. Healh,'* Alloway v.
Champion Whelan v. Ryan** Hardy v. Desjardins,'* Nanton
v Vi'lleneuve,* Colquhoun v. Driscoll,*® Titreault v. Vaughan®
See. 14 merely enlarged the districts which the Lieutenant-
Governor in Council was empowered to constitute, and did
not gpecify the particular form of procedure to be followed,
¢o that even without sec. 20, by necessary implication the
procedure to be followed would be that prescribed in regard
to the smaller districts, except as varied by express provi-
glons inconsistent therewith. Seec. 20, however, makes this
clear. The most important condition precedent to the con-
stitution of a district is that requiring notice to be pub-
lished in the Gazette and posted up in a post office within
the proposed district. This was not done. To hold that
sec. 20 applies only fo districts after they have been con-
stituted would be to give the word “created ” an unnatural
construction and to override the plain intention of the Legis-
lature. The notice of the Order-in-Council constituting the
district specified its distinctive number as 516, whereas its
correct number is 518, The district was constituted on July
31st, 1899, consequently there was no power to assess the
land for the preceding portion of the year. Sec. 31 provides
that “for the purpose of this section” all taxes shall be
deemed to be due ¢n January 1st, but the purpose of th:
scction is solely to secure returns of taxes in arrears, The
(1890) 17 8. C. R. 430. %(1869) L. R. 4 H. L. 100; 38 L. J. Ex.
265; 21 L. T, 870. *(1855) 11 Ex. 452; 25 L. J. Ex. 19, “(1847)
B. 938; 16 L. J. C. P. 117; 11 Jur, 185. "(1891) 7 Man. R.

OB, (I801) 20 8. €. R, 65, (1 ) 8 Man. R, 550, “(18N04) 10
Man, R, 213, *(1804) 10 Man. R, +. '(1800) 12 Man. R. 457.
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assessment roll was not posted, as required hy sec. 17. The
oversver did not make diligent enquiry as to the parcels of
land owned or occupied within the district, or as to the
number of acres they contained, and also neglected to make
rcasonable enquiry to ascertain the appel'ants’ name. The
assessment roll did not show that these appellants were
assessid, or that any taxes were due by them. The tax is
an exceptional tax upon the appellants within the meaning
of the Imperial Order-in-Council of June 23red, 1870, and the
legislation respeeting the same. The taxation is wllra vires

of the Legislative Assembly, as it is not direet taxation for

Territorial, municipal, or local purposes within the meaning
(-]

of the North-West Territeries Act,

IT. Tarvey, Depuly Attorney-General, for respondent:—

The appellanis are commonly known as “The Hudson’s
Bay Company,” and are so designated even in Acts of Par-
I'ament. Such an error in name would not vitiate the as-
sessment, unless the mistake misled the appel’ants: Town of
Niagara v. Milloy.*  As to proof that all conditions and
acts required by the Ordinance existed and were performed,
the respondent is an official, and the maxim “ omnia presum-
wnlur rite esse aclt™ applies. The provisions of sec. 20
apply {o a district only after it has been created under
sec, 14,

Neco 4 (6) shows celearly that, notwithstanding the ab-
sence of the requisite number of residents, the constitution
ard organization of the district would be valid: Caldow v.
Pixell*  Failure to publish notice of the Order-in-Couneil
coull not affect the legal status of a district, because a dis-
trict must be legally established before the notice is given.
As to the assessment being for the whole of the vear 1899,
though the district was in «x'stence for only a portion of
that year, the assessment is of a fixed amount, for a single
definite purpose, to he made only onee in any one year, but it
can be made at any time of the vear. The tax is not an

exceptional one within the mcaning of the Imperial Order-
in-Council: . B. Co. v. Allorney-General for Maniloba?
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The taxation is dircet taxation within the meaning of the Argument.

North-West Territories Act, and consequently intra vires
of the Legislative Assembly: Bank of Toronto v. Lambe.®

[July 26th, 1901.]

WETMORE, J.-—I am of opinion that this appeal shonld
be allowed, I base my judgment upon one ground only, and
that is, that no notice of the intention to constitute the Local
Improvement District in question was given, as required by
sub-section 2 of section 3 of “The Local Improvement Or-
dirance” (Con. Ord., cap. 73). The Local Improvement
District in question comprised a greater arca than seventy-
two square miles, and was, therefore, constituted under the
authority of section 14 of chapter 17 of the Ordinances of
1899, It is urged that the provisions of “The Local Im-
pro.ement Ord'mance” (Con, Ord., cap. 3), which relate
to the preliminaries precedent to the constitution of a dis-
triet under that Ordinance, do not apply to a district consti-
tuted under section 14 of the Ordinance of 1899, because (as
it is urged) section 20 of the last-mentioned Ordinance limits
the provisions of the original Ordinance, not inconsistent
with the amending Ordinance, to districts erealed under sec-
tion 14 of such amending Ordinance, or, in other words, that
there is nothing in the section applying the provisions of the
original Ordinance to districts * o be ereated ™ under such
section 14, but, on the contrary, the application of guch pro-

vg'ons is I'mited to distriets * erealed” hy such section 14,
The wording of section 20 is as follows: —* Except as
they may be inconsistent  herewith, all the provisions of
“The Loeal Improvement Ordnance,” and of any amend-
ments thereto, shall apply to local improvement districts
er.a‘el under the first sub-section of section 14 hereof.”

I am of opinion that the construction contended for on
the part of the plaintiffs is too narow, and, if allowed, would
defeat the intention of the Legislature. The Ordinance of
1899 professes to be and is an amendment of cap. 73 of the
(fonsolidated Ordinances, which T will hereafter, as I have
hereinbefore done, refer to as the original Ordinance. Sec-
tion 3 of the original Ordinance authorized the Lieutenant-
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Governor in Council by order to constitute any portion of the
Territories into a district (for local improvement purposes)
subject to certain restrictive provisoes mentioned in such
section, one of which was “that no district shall comprise
an area greater than seventy-two square miles.” The ob-
ject and intention of section 14 of the amending Ordinance
was to gel rid of that proviso, and enabie the Licutenant-
Governor in Council to constitute districts of a larger area
than seventy-two square miles with all the provisions of the
original Ordinance applicable to such larger districts as were
not inconsistent with the special provisions of such amend-
ing Ordinance enacted in respect to such larger districts.
Suppose that section 20 of the amending Ordinance had
not been inserted at all, could there be a possible doubt that
all the provigions of the original Ordinance not inconsistent
with those of the amending Ordinance would have ap-
plied to the larger districts whether they related to matters
preliminary or subsequent to their ereation? The intention
of section 20 was not to limit this operation, but to make it
clear. Sub-cection 2 of section 3 of the original Ordinance
provides that before constituting any district a notice
1o do so shall be published in the Official Gazette
and posted as therein directed.  Why should this pro-
vision not be just as applicable and as much neces-
sary 1o the proposed larger districts as to the smaller
cnes 71 fail to perceive any reason for it, notwith-

standing the ingenious argument of the learned counsel
for the plaintiff.

The object of the section, it seems to me, is obvi-
ous, namely, to enable parties interested, and who would
by the constitution of the district be brought under the
operation of the Ordinance and made liable to the taxes
provided for, to make, if they desired to do so, representa-

tions with respeet to the necessity for constituting the dis-
trict. The opportunity for doing this secems to me to be just
as desirable in the case of the larger districts as that of the
smaller ones, possibly more so in the case of the former.
"I do not wish, in making the latter statement, to be con-
sidered as dictating to the legislators; I merely state it as
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one reason which has influenced my m'nd in reaching the Judgment.

conclusion I have come to, and in endeavouring to ascertain Wetmore, J.

what was the intention of the Legislature in enacting the
provision in question. 1 can perceive nothing in sub-section
2 of section 3 of the original Ordinance inconsistent with
the special provisions in the amending Ordinance relating to
the larger districts, 1 am of opinion that the learned trial
Judge has placed a too limited construction on the word
crented, in the twentieth section of the amending Ordinance,

It was urged that there was no evidence that notice of the
publication of the intention to constitute the district was
not published in the Official Gazette, and that the maxim

“ Omnia praesumuntur rite esse acla” applied.
1

There was
» evidence that such notice was published, or that it
wias

posted as required, and T am not prepared to say
that

where the question of the proper constitution of
!

» distriet is raised by the pleadings, as it was in
this case, the onus of proving it is not on the plain-
{iff. It is not necessary to decide that, however, because it
was abundantly proved that this notice of intention was not
published in the Official Gazette. John A, Reid, the King’s
Printer of the North-West Territories and Clerk of the
Executive Council, was called as a witness on behalf of the
defendants,  He produced a copy of the Official Gazette
containing a notice of the Order-in-Council constituting the
district and of the appointment of the plaintiff as overseer
of the district, and swore that he had looked through the
Gazette from the time of the passing of the Ordinance under
which the districts were formed, and did not find any adver-
tisement of a notice of any intention to form the district in

question, and, in substance, that there was not, so far as he
knew, any advertisement relating to the formation of this
district other than the two I have above mentioned, and
that there was not, to his knowledge, any advertisement of a
notice of intention to form the district. This evidence was
not objected to, and I cannot conceive of any stronger evi-
dence to prove a negative fact than this, unless, indeed, it
would be necessary to produce all the Gazettes published
n

T. L. R.—VOL. V,
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since the time of the passing of the amending Ordinance
and call upon the Judge to search them himself in order to
ascertain that there was no such notice published in them.
Surcly that would not be necessary; if it is, it is entirely
new law to.me.

It was also urged that the provisions of sub-
section 2 of section 3 of the original Ordinance are
merely directory. I cannot agree with that contention.
There is eertain'y a class of cases which support the con-
tention that certain provisions in a taxing Act are merely
directory, althongh the language in which they are worded is
in the imperative mood, but 1 am of opinion that the pro-
visions in the Ordinance respecting the publication of
this notice of intention do not fall within such cases, The
Ordinance in question is a taxing Ordinance. The provi-
sions relating to the publication of the notice are a step pre-
seribed in the very constitution of the district (constituted
for tax purposes). It is not a step directed to be taken inei-
dentally in carrying out the working of the district when
constituted. Strong, J., in O’Brien v. Cogswell, ﬂt‘pn;:c 424,
lays down the law as follows:—* The general principles ap-
plicable to the construction of statutes imposing and regu-
lating the enforeement of taxes for general and municipal
purposes are well seftled ; enactments of this class are to be
construed strictly, and in all cases of ambiguity which may
arise that construction is to be adopted which is most
favourable to the subject. Further, all steps preseribed by
the statute to be taken in the process, either of imposing
or levying the tax, are to he considered essential and indis-
pensable, unless the statute expressly provides that their
omission shall not be fatal to the legal validity of the pro-
ceed'ngs; in other words, the provisions requiring notices
to be given and other formalities to he observed are to be
construed as imperative, and not as merely directory, un-
less the contrary is explicitly declared.”

This judgment is not that of the Couri, it is that of the
learned Judge, but he lays down the law, in my opinion, cor-
rectly, and the provision in the Ordinance requiring notice
of intention to constitute the district is more akin to a step
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{o be taken in the process of imposing or levying a tax and
of a notice to be given in the course of that process, than
it is to the cases where it has been held that the step directed
to b» taken is merely directory.

This appeal should be allowed, the judgment of the
learncd trial Judge reversed, and judgment entered in the
Court below for the appellants with costs. The plaintiffs
to pay the defendants’ costs of this appeal.

The foregoing judgment was prepared before the Or-
dinance of the last session of the Legislative Assembly in-
tituled “ An Ordinance to remove certain doubts as to the
offect of Chapter 17 of the Ordinances of 1899 intituled
“An Ordinance to amend chapter 73 of the Consolidated
Ordinance of 1898 intituled An Ordinance Respecting Local
Improvement,”” was enacted. 1 am still of the opinion that
were it not for such legislation, this appeal ought to be al-
Diwed. In view of this rceent enactment, T agree that this
appeal must be dismissed; effect must be given to the de-
clared intention of the Assembly: Attorney-General v. Theo-
bald 7

I express no opinion as to what would have heen the
offect of an omission to publish in the Official Gazette a
notice of the Order-in-Council constituting the district in
cuestion. I agree with my brother McGuirg, and for the
reasons stated by him, that such notice was so published, and
that the mere clerical error of descr.bing the district by the
wronz number in such notice did not invalidate it.

Except as above stated, I concur in the judgment of my
brother McGuire, but with this further exception, that in
view of the fact that, were it not for the legislation of the

last session, the defendants would have succeeded in their
appeal and in this action, the plaintiffs ought not to be al-
lowed the costs of the action or of the appeal.

Judgment will be entered for the plaintiff in the Court
below, for an amount to be ascertaned as directed by the
learned trial Judge in his judgment, without costs.

There will be no costs of this appeal.

(1800) 24 Q. B. D, 557; 62 L. T. 768; 38 W. R. 527.
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McGrige, J—This is an appeal from the judgment of
Mr. Justice Ricnarpsox in favour of the plaintiff.

The action was brought hy the overseer of * Wevburn
L cal Improvement District, No, 518, to recover payment
of taxes imposed under the Local Improvement Ordinance,
chapter 73, C. 0., as amended in 1899 by chap. 17. By sec.
33 of that Ordinance taxes due to a district may be recovered
Ly suit in the name of the overseer as a debt, and the as

ment roll ig made prima facie evidence of sueh debt.

The plaintiff duly proved the assessment roll and the
assessment of the defendants in respeet of certain lands for
the amount claimed in the action. The burden was there-
upon thrown upon the defendants to shew why they should
not be required to pay. They raised a large number of
objections to the assessment, the first heing that the distriet
had never been constituted, for want of compliance with the
requirements of s 3, chap. 73.

The Ordinance originally provided only for the consti-
tution of distriets not exceeding 72 square miles in area.
The amending Ordinance authorized the construction of
districts comprising more than 72 square miles. It was
contended by the appellants that this was an amendment to

<. 3 (ch. 73). authorizing the creation of the small districts,

and that all the provisions in . 3 applied to the creation and
operating of these larger distriets, except where special pro-
visions were made in the Ordinance of 1899, and if there
was any doubt as to that, then it was made clear by s. 20 of
the latter Ordinance, which is in these words:—
“Except as they may be inconsistent herewith, all the
provisions of the Local Tmprovement Ordinance, and of any
amendments thereto, shall apply to Loeal Tmprovement Dis-
tricts created under the first sub-section of . 14 hereof.”
But it was pointed out, for the respondents, that it is
only to “ distriets ereated ™ that . 20 refers, that is, to such
distriets after they have been ereated, and, therefore, the
provisions governing the creation of the smaller districts

were not intended to apply to the ereation or constitution of
the larger districts,
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Preliminary to the constitution of the smaller districts, Judgment

“a notice of intention to do =0 ™
in the Official Gazette, and to be posted in at least one post
office, &c.”  This had not been done hefore the constituting
of the Weyburn Distriet. It was further provided that
there must be at least twelve ratepayers in a proposed dis-
triet, and a population resident therein in the proportion
of one ratepayer to each three square miles of arca. It was
alo required that the order constituting the distriet should
be published in the Gazette and that the district ghould be
given “a distinetive number.”

It was urged for the respondent that none of these
|'l'”\i~i“ll~ or conditions were intended to :||>]bl) to
the larger districts constituted under & 14 of chap.
17, 1899, In the smaller distriets the ratepayers elect
their overseer: in the larger he is appointed by the
Licutenant-Governor in Council; in the smaller districts
the ratepayers may commute for the taxes by doing a cer-
tain number of days’ work in lieu of the money payment ;
this is not allowed in the larger districts; the rate of tax
per acre is $2.50 in the smaller and $2.00 in the larger.
Chap. 17, 1899, was not passed as an amendment to s. 3 of
the prior Ordinance, as was urged for the appellant, but as
an amendment to the whole of that prior Ordinance. 8. 14
(2) provides that “ this section sha'l not affect the anthority
to erect distriets under s 3” of that Ordinance. This
ry if & 14 was o be deemed
an amendment to see. 3. Sub-see, 3 of 8. 14 (ch. 17) pro-
vidig that in case of there being within a larger distriet
created under that section a portion in which the conditions
prescr bed in & 3 exist, such portion may be formed into a
small district on the petition of a majority of the resident
ratepavers therein, and such small district when

provision would be unnece

created
shall be excluded from the larger distr'et of which it pre-
viously formed a part.

This sub-gee. 3 seems to me to indicate that the Legis-
lature did not, in passing e 14, intend that the con-
ditions necessary to the erection of a small district

Wi 1 :|m|‘m| to be Ill||||l~'ll'|| McGuire, J.
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should also exist throughout the larger ome. T take it
that this sub-scction may be read as saying: “If in any
porticn of a larger district there happen to exist the condi-
tions which would have warranted such portion in being
erected into a smaller distriet under s. 3, such portion may
still be crected on the petition of its residents.” This seems
to me to point to the conclusion that it was not contem-
plated that these conditions must necessarily exist in the
area to be erected into a larger district—only that it might
happen that they would exist in portions of such arca, and
in that event, the residents m'ght pefit'on as provided. It
is obvious why a certain popu'ation should be necessary in
the smaller distriets and not in the larger, ginece in the for-
mer, among other things, the ratepayers may, instead of
paving the tax in money, do certain work, and they are
authorized to meet and eleet their overscer and to make ar-
rangements as to where the work is to be done, &e. In the
lgrger distr'ets, the area of which is unlimited (provided
not less that 72 square miles), it i obvious that meetings
of ratepayers m'ght be inconvenient owing to remoteness.
As to the use of the word “ercated,” the meaning given to
that word hy the respondent seems to me the correct one,
and fo be in harmony with what T have already pointed out
as the indicated intention of the Legislature. A district
“created * canmot, except by the loosest use of words, mean
a district not yet created but only proposed to be created.
In s 3 (ch. ¥3) where something is to be dore before the
constitnting of a district, it expressly says: “Before con-
stituling any disirict a notice of intention” is to be pub-
lished—*no district shall be erected unless, &e.”—*“ No dis-
trict shall comprise, &e.,” whereas, when the past tense is
used, it always refers to something to be done after the dis-
trict has been constituted. For example, take s. 4 (6), ch.
73. “Should it be made to appear . . . that any dis-
trict constituted under the provisions cf this Ordinance.”
Here the section is clearly dealing with a d'strict that has
been completely formed. Turn to s. 14, ch, 17, sub-sec. 3,
and to ss. 15, 16, 17, 18, and we find the words “ created,”
“erected,” “constituted,” all referring to d'stricts that have
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already been created, erected or constituted as the case may Judgment.
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not to be insisted on where so doing would be inconsistent
with the obvious meaning of the context—even the ordinary
meaning of words used is to yield to the context—still the
rule is not to suppose that the Legislature has been either
ungrammatical or loose in its use of tenses or words, but
the contrary. Words are to be construed in the sense in
which they are ordinarily used, unless there is something
to show that such was not the meaning intended. Now, here
there is nothing unreasonable or inconsistent in the Legis-
lature providing that some of the formalities prescribed by
itself as pre-requisite to the erection of small districts should
not be required in the creation of larger districts—or that
the conditions as to population should not necessarily be
the same in both. There is nothing in chap. 17 (1899) in-
consistent with the Legislature having intended when using
the word “created” to mean just what they said, i.e., that
they were speaking of the. district as something that had
been “ created”—not something “ecreated or about to be
created,” which is the meaning sought to be given itby the
appellants. I have, moreover, pointed out why I think the
respondent’s interpretation is the one which is consistent
with the indicated intention of the Legislature, and I have
shewn that the Legislature has not loosely used such words
as “created ™ and “erected ” in other places in these two
Ordinances, but has used them properly and grammatically.

If this view is correct, then s. 20 applies only to matters
affceting a district after it has been constituted, such as the
appointment of the overscer, his making of an assessment,
&e.  Sec. 20, having expressed how and when the provisions
of s. 3 should apply, viz.: as I have found, after creation,
it is proper to infer that it was not intended they should
apply prior to creation—expressio unius exclusio est alterius.

The appellants objected that novice of the constitution
of the district had not been published in the Gazette, as
required by sec. 3 of ch. ¥3. If that notice is a necessary
element in the very constitution of the district, then it is

s aaet e ——




168

Judgment,

McGuire, J,

TERRITORIES LAW REPORTS, [\'()L.

something to be done after the distriet has been constituted,
and sec. 20 does not make thig a condition applicable to the
larger districts, 1If it i= something not a part of the crea-
tive act, but to be done after the district has been created,
then by hvpothesis, the distriet heing already a thing in
existence, the only way in which the non-performance of
this requirement as to notice could affect the distriet would
be by way of destroying it or nullifying its creation. There
is nothing in the Ordinance giving such an effect to the non-
compliance with any of its conditions subsequent. Compare
the langnage of Coleridge, J., in LeFeuvre v, Miller® T have
scen the veport of Rer v, The Imhabitants of Washbrook®
cited, but it does mot, T think, help the appellants. Tt is,
however, not neceseary to decide what would be the result
if this notice had not heen given, for the evidence, T think,
shews that it was in fact given. The appellants object to
the notice as published in the Gazette that it gives the num-
her of the district as “ 516" instead of “518.” T think
it was a mere tvpographical or clerical error, by which no-
body was or could be dceeived. The notice recites the fact
of the constitution of the distriet, shows what land is in-
cluded in it, and that it is “to be known by the name of
The Wevburn Tocal Tmprovement District, and that it be
numbercd 516,” so that the number is not a part of the
name hy which it is “to be known.” Moreover, in the same
issue of the Gazette there is a notice of the appointment of
Henry McGowan as “Overseer for the Weyburn Local Im-
provement Distriet, No, 518, the number being given cor-
rectly.

Now, will any one seriously say that the defendants were
in the slightest degree prejudiced by the typographical error
in a single figure of the number? T cannot see how such a
thing could be possible unless another district existed bear-
ing the name “ Weyburn L. I. Distriet,” and even then it
would require other facts to establish that they were in any

BASHT) S EL & BL 321 26 L. J. M. . 175; 3 Jur. (N. 8.) 1255.
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way thereby prejudiced.  Section 14 (ch. 17) does not re-
quire the district to be either named or numbered, though
sec. 3 of eh. 73 requires a “distinctive number ” to be given
to the smaller distviets, T think this notice, assuming that
it was necessary, was sufliciently given.

This objection to the number is very much on a par with
another ohjection T propose now to consider, viz., that the de-
fendants were never assessed at all. On examination, however,
it turns out that this apparently formidable objection is an ex-
ceedingly harmless matter—it means that the assessor called
the defendants “The Hudson’s Bay Co.,” whereas their correct
name is “ The Governor and Company of Adventurers of Eng-
land trading into Hudson'’s Bay.” This company all over the
West call themselves by the same name as the assessor did—
their letter paper employed by their highest officials con-
tains the short name, and even Acts of Parliament so refer
to the company. Further comment on this objection is
unnecessary.

Another objection is that the assessor did not post
up a copy of the assessment roll in a post office or
school as required. The onus of proving this lay on the
appellants, but T cannot find a tittle of evidence that this
was not done. This remark also applies to their objection
that they did not own or occupy the lands in question. No
proof is attempted to support this ground

They object that the Ordinance of 1899 authorizing the
creation of this district was passed only on 29th April, 1899,
and the constitution of this district was still later (in July),
and the assessment was in July and early part of August,
and they say that they ought not to be assessed for a whole
vear when the district was in existence during less than half
of such year. The Ordinance says that the assessment may
be made at any time of the year. I fail to see how this objec-
tion can prevail. Had the assessment been required to be
made, as in the smaller districts, by March 1, the assessor
could not, in the year 1899, have so assessed, but by sec. 17
he had authority to assess at any time of the year, and he
made his assessment with reasonble diligence. It is well
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Judgment.  known that in municipalities and school districts the assess-
McGuire, J. ment never takes place until the year is well advanced,

though by a special section the taxes when assessed are
deemed for some purpose to be due on the first diy of that
year. The rate of assessment has no relation to time—it
is a fixed rate per acre. The delay in assessing postponed
the time for payment, a fact not usually considered a dis-
advantage by those who have to pay. e

Appellants also contend that the assessor did not “make
dligent enquiry as to the lots or parcels of land owned or
cecupied within the distriet or as to the number of acres or
the names of persons assessed in respect thercof.” The
evidence shews what enquiry the assessor did make, and the
appellants were able to prove only a few relatively small
errors, and these the judgment appealed from allowed to be
corrected. The burden of proof rested on the defendants
to «stablish this objection. The learned trial Judge was
not convinced, and T do not feel like disagreeing with him.

It was also urged that the tax was exceptional, and for
that reason forbidden by the defendants’ deed of surrender.
Assuming, for the purpose of the argument, that the terms
of their charter would control, I think the appellants quite
failed to establish that this tax was an exceplional one within
the meaning of the deed of surrender. The company’s land
was assessed just as the land of other persons in the distriet,
neither a cent more or less—the tax was equal and uniform
within the given area.

In conclusion, I fail to find wherein the appellants have
established any of their objections, and in my opinion the
appeal should be dismissed with costs,

Scorr, J., concurred with WeTMORE, J.
Appeal dismissed without costs.

REPORTER:

Ford Jones, Advoecate, Regina.
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SPRING—RICE v. TOWN OF REGINA.

Assessment—Tawxes illegally collected—Repayment of—Voluntary pay-
ment—"PLayment under protest—Mistake of law—Court of Revision,

Certain of the plaintifi's lots were by by-iaw of the defenaant mumei-
pa ity “excmpted from payment of taxes” for the year 1899 and
other years. The said lots we assessed for taxes for the said
yvear * for school purposes only.” Thereafter the plaintiff received
from the defendant a statement and demand for payment within
30 days of the taxes on the said lots for the said year, and “in
consequence of the said demand” paid the same,

Held, that, assuming the plaintiff was entitled to exemption from
taxat'on for school purposes, this di@ not amount ta such an in-
voluntary payment as would entitle the plaintiff to recover the
amount so paid.

Effect of decision af Court of Revision disenssed.

[Court en Bane, July 27th, 1901.]

This was a case stated by consent for the opinion of
the Court, the question of costs not to be considered. The
facts are sufficiently set out in the judgment.

The case was heard July 25th, 1901.

N. Mackenzie, for defendant:—The matter is res judi-
cata: Municipal Ordinance, s. 138 (12); Angus v. Calgary
School Board,' Jones v. City of St. John?
was not involuntary: Vapley v. Manley,® Street v. Simcoe,*
Close v. Phipps,® Fraser v. Pondlebury,® Marriott v. Hamp-
ton.™ The mistake, if any, was one of law: Powell v. Smith}
In re Railway Time Table Pub. Co., Ex parte Sandys.®

P, Jones, for plaintiff :—The onus is on the defendant to
prove res judicala: Brandlyn v. Ord.* The judgment was
not that of a Court—Rogers v. Wood **—the Judge being
merely a persona designata. 'To act as an estoppel the judg-
ment must have been pronounced directly on the matter in

'(1887) 1 Terr. L. R, 111, *(1901) 21 O. L. T, 401; 37 C. 1., l
411, *(1845) 1 C. B. i%4; 14 L. J. C. P, 204; 9 Jur. 452. *(1862) 12
U. O. C. P. 284, *(1844) 7 Man. & G. 586; 8 Scott (N. R.) 381,
*(1861) 31 L. C.P.1:10 W, R, 104, (1797) 2 Smith’s L, C. 418;
7 Term. Rep 2 Fsp. 546;: 4 R. R. 439. *(1872) L. R. 14 Eq.
85; 41 L. J. Ch., 734; 20 W. R. 602, *18'9) 42 C. D, 98; 58 L.

J. Ch, 504; 61 1. T. 94; 37 W. R. 531; 1 Mcg. 208, *1 Atk. 571,
‘(1831) 2 B. & Ad. 245,

The payment .
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question: Allorney-General Tor Trinidad v. Evriche!* or 1t
must be shown that in the former suit the plaintiff might
have recovered what he seeks in the latter: Nelson v, Couch,}®
Hunter v. Stewart," Whittaker v. Kershaw,'® Gibbs v. Cruik-
shank.'®  "There is no estoppel where the matter is not one
nece-sary to be decided at the former proceeding : The
Duchess of Kingston's Case,)™ Concha v, Concha.'  The de-
cision of a Judge on appeal from a Court of Revision is not
final: €. P. R. v. Calgary.*®

The payment was involuntary, having been made “in

conscquence of the demand I the plaintiff had not paid,
his goods and chattels in the municipality would have been
distrained upon.  The parties were not upon equal terms,
and the payment not voluntary: Hooper v. Ereter*® Morgan
v. Palmert Steele v, Williams,** Bain v. Montreal ® at p.
269; Leprohon v, Montreal** C. P. R. v. Cornwallis The
taxes not having been legally due and having been paid in-

voluniarily the plaintiff is entitled to recover, the defendant
being liable in assumpsit for money had and received: Hall

v le/.r/u/‘ of Swansea*®
[July 27th, 1901.]

The judgment of the Court was delivered by

McGuirg, J.—The case states that the plaintiff was by
a by-law of the defendant corporation exempted “ from pay-
ment of taxes™ for (among other years) the year 1899,

The defendant corporation, treating this as an exemp-
tion from taxes for municipal purposes only, and not from

. J. P C.6; 1 R 440; 69 L,
15 C. B, (N, 8 ;33 L. J.
HISG2) 4 DeG

2 TATTH)
1) 11 App. Cas,
1887) O Man,
M(1824) 2 B.
6 R. R. 537.

2 LoJ (0. 8) K. B, 145; 2

22 L. J. BEx. 225 17 Juore, 464 B(1882)
« C. R. 80, #(1800) T Man. L. R. 1. *(1844)
M. ATH: 1B LI, Q. B. 107; 8 Jur. 213
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those imposable for school purposes, rated the plaintiff
for school taxes for that year. The plaintiff appealed from
his assessment to the Court of Revision, and, not being suc-
¢essful there, appealed further to the Judge, when again
his appeal was dismissed, and the assessment confirmed.
Thereafter “a statement and demand for payment within
thirty days ” of said taxes was made “during the month of
September,” and “on December 19th, 1899, the plaintif!
paid the defendants, in consequence of the said demand, the
said sum of $108.13 3-4,” being the said school tax. The
full Court in Manitoba had recently then held (City of
Winnipeg v. C. P. R. ('0.,*" that under somewhat similar cir-
cumstances school taxes were not inceluded in a by-law of the
City of Winnipeg exempting the C. P. R. from municipal
taxes, and this judgment had been cited in the appeal before
the Judge here.  So that at the time the plaintiff paid the
taxes he was possibly influenced by the Manitoba judgment
just referred to, as well as by the result of his appeal to the
Judge. Be that as it may, Le seems to have paid the taxes,
so far as the case shows, without notice that he did so under
“protest,” and without any warrant of distress having
issued, and without even a threat of a distress. As stated
in the case, he paid “in consequence of the demand,” that
is, the “statement and demand ” referred to. Subsequent-
ly, and after payment, the Supreme Court of Canada re-
versed the judgment of the Manitoba Court, and the plain-
tifll thereafter sought to recover back the taxes for 1899
s0 paid by him. Practically the whole question at issue has
narrowed itself down to whether this payment was or was
not a “voluntary one.” 1In the absence of any distress or
threat of distress or issue of a distress warrant the plaintiff
nevertheless, contended that, knowing the Tax Collector
had the power to distrain in case of non-payment within the
time preseribed, the payment should be treated as if made
under pressure of an actual distress.

It may be observed
that the taxes were not, in fact, paid within the thirty days

12 Man. R, 581, reversed on this point, 30 8. C. R. 558,
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stated in the notice, but at least a month and a half after
the expiration of such thirty days, which, as far as it goes,
would seem to indicate that the plaintiff was not influenced
by the danger of a distress. What is or is not such pressure
as will make a payment of money an involuntary one must
depend on circumstances, and may frequently be a nice
auestion to decide. In one sense all taxes may be said to
be involuntarily paid—and the same remark, too, frequently
is applicable to payments of other debts. But that kind of
voluntariness is not what is meant in speaking of “ voluntary
payments.”  Usually there is evidence of distress or a de-
mand with threat of distress, and the exhibition of a war-
rant to support the threat. Or the party paying does so
“under protest,” usually in writing. We cannot find any
case going so far as to make the mere possession of the
statutory power of distress by the person making the de-
mand, but without any actual resort to such power, such
duress as makes the payment an involuntary one. On the
other hand, we find in the case cited to us on the argument,
viz., Bain v. The Cily of Montreal*® that where a payment
of taxes had been made by the plaintiff after service of a
nofice demanding payment within fifteen days, and con-
cluding with these words: “in default whereof execution
will issue against your goods and chattels,” and signed by the
City Treasurer—which notice will be found at pp. 268, 269
of the report, the majority of the Court were, nevertheless,
of opinion that the payment was voluntary and could not
be recovered back. T would refer to the observations of
Strong, J., in the beginning of his judgment, p. 265, and
again on p. 66. Taschereau, J., at p. 285 refers to the
fact that the payment was not accompanied by a “ protest,”
though with knowledge of all the facts, and that learned
Judge thought that in the ahsence of actual constraint, as dis-
tinguished from a threat, the party * ought to accompany
this payment ” with a protest, if not under the impossibility
of making one, and he ¢lds his reasons. It is true that
Henry, J., dissented, and thought the demand of payment
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served was a threat which rendered the payment involun-
tary. In the present case we do not know of any threat of
proceedings against the plaintiff, in case of default in pay-
ment, being embodied in the demand—the case does not in-
form us, and we have no right to assume that it was, so
that in this respect the evidence for the plaintiff is some-
what weaker than in Bain v. Montreal*® We are not con-
vinced by anything that appears in this case that the plain-
tiff did not pay acting under the belief that he was legally
I'able to do so. He knew all the facts, and if he was in
error, it was one of law and not of fact. While we think,
therefore, that the plaintiff is not entitled to recover back
the taxes for 1899 so paid, by reason of the payment being
9 voluntary one, we think there is little room for doubt
that had the payment been under duress or accompanied by
a protest, he would be entitled to repayment. We can only
regret that the defendant corporation should refuse to re-
turn the plaintiff a sum of money which they are not en-
titled to receive, and which they had agreed by by-law to
exempt the plaintiff from.

The opinion of this Court is that the plaintiff is not,
cv the facts, as stated in the case, entitled to recover from
the defendants the said sum so paid by him to them.

REPORTER :
TFord Jones, Regina, Advocate.
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SPENCE v. ARNOLD.

Covenant to deliver possession of land—Dominion Lands Act—Assign-
ment or transfer—Mistake— Rectification of contract.

A covenant contained in an agreement for farming * on shares ” to
deliver possession of land ta which covenantor has homestead
rights only, is not an assignment or transfer within the meaning of
Dom, s Act, R, 8, C. 1886, c. b4, & 42, as amended by G061
Vie. . 29, 8. 5.

Rectitieation of contract for mistake disenssed.

[Ricuarpsox, J., July 31st, 1901.

Trial of an action hefore Rrciarnsox, J., without a jury.

v sealed memorandum of agreement, made hetween
plaintiff and defendant, dated 12th January, 1901, defendant
declared himself the owner of a quarter seetion of land, and
covenanted that plaintiff should have possession thereof for
five vears, from the date of the agreement, as also of certain
farm stock and implements, to be properly cared for and
kept by plaintul at his own expense. Defendant was to
erect on the land a habitable house for plaintiff’s use dur-
ing the term, {o he fit for occupation on or before April
1st, 1901.

In March defendant gave plaintiff written notice that
he refused to perform the covenants on his part because:—
1. Plaintiff had not fed and cared for the stock from the
date of the agreement, and (2) defendant was “not a com-
petent person, and not possessed of sufficient means ” to farm
the land.  In April plaintiff, who contended that the in-
tention was that the agreement should take effect from April
1st, demanded performance by defendant of his covenants,
and on refusal brought this action for damages.  De-
femdant, while asserting that the plain words of the deed
as to date must govern, set up that the agreement was void
under Dom. Lands Act, c¢. 42, as amended by 60-61 Vie.

(189%), c. 29, 5. 5.
W. €. Hamilton, K.C., for plaintiff.
J. Balfour, for defendant,
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[July 81st, 1901.]

RicuarpsoN, J. (having found upon the evidence that
the intention of the parties respecting the date of delivery
of possession was, owing to the error of the conveyancer, not
truly expressed), gave judgment as follows:—

The writing is only evidence of the contract. The true
terms, in so far as they relate to the time of the possession
of the horses, &c., are the binding ones, and if the defen-
dant had undertaken proceedings to cancel the contract for
the first reason given in his notice of March 27th, this Court
having the powers of a Court of Equity, would have rectified
the mistake and enforced the real agreement. (Pollock on
Contracts, p. 493, et seq.).

A further contention of defendant is that the land of
which he agreed to give plaintiff possession was not his
own, but belonged to the Crown, under whom he had ob-
tained certain statutory rights termed homestead rights, and
that, inasmuch as the conditions imposed upon homesteaders
had not been fully performed by defendant, he exceeded his
powers n exccuting the contract, which is,. therefore, void.
His counsel referred to Dom. Lands Act, sec. 42, as amended
by 60-61 Vie, (1897) c. 29, s. 5, which declares void ““unless

the minister otherwise declares, every assignment or transfer
of homestead . right, or any part thereof, and every
agreement to assign or transfer . . . after patent ob-
tained.” ’

By this contract, defendant neither assigned nor trans-
ferred, nor agreed to assign or transfer to the plaintiff,
either the whole or any part of the quarter section named.
He only agreed that plaintiff should have possession of the
land for five years, and as this can neither operate as an as-
signment or transfer nor an agreement to do so after patent
issucs, the penalty enacted by the section referred to does
not apply.

Judgment for plaintiff for $25 damages and costs on the
higher scale.
REPORTER :
C. H. Bcli, Advocate, Regina.

T.L.R. =—VOL, V,
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CLARK v. HAMILTON (No. 2).

Bill of Exchange—Acceptance—~Ntated account—Opening account—Mistake
—Pleading—Amendment,

Acceptance of a bill of exchange is evidence of an account stated
to the amount of the bill,
In order to open o settled account it is necessary to particularize
specifie errors in the account,
In an action by the drawer of bills of excha against the acceptor,
the defendant pleaded generally that he accepted the bills under
a mistake us to the state of the account.  This defence was
ave to the defendant to amend on terms of filing
ng the facts to be set out in the proposed

, Wi

an
amended defence,
The proposed amended defence alleged that when the defendant
accepted the bills he did o under the mistaken idea that he was
indebted to the plaintiff in the amaunt whereof; that such mistaken
belief was occasioned by the plaintiff having represented to him,
by statements of account in writing and by drawing the bills, that
he justly owed the plaintiff that amount, whereas, in fact, he was
nat indebted to him in any amount; that the defendant had dealt
extensively with the plaintiff for over six years: that in course of
snch dealings plaintiff had, without defendant’s knowledge or con-
sent. made many exorbitant and illegal charges, and that if ac-
counts were taken it wounld he found that the defendant was not
indebted to the plaintiff in any amount. This proposed defence and
a cannterelaim, based on the same allegntions, for an account, were
held bad: and were not allowed to be filed, and there being, there-

fore, no defence on file, judgment was given for the nlaintiff
[RicHARDSON, J., July 31st, 1901.

Plaintiff sued to recover $103.75, being a balance claimed
upon three overdue hills of exchange drawn by plaintiff upon
defendant and accepted by him.

By the defence filed defendant admitted accepting the
bills, but a’leged that such acceptances were made under a
mistake as to the standing of the accounts between plaintiff
and himself ; and asserted that if proper accounts were taken
it would be found that defendant owed plaintiff nothing. By
way of counterclaim defendant asked an account of all deal-
ings between plaintiff and himself be taken by the Court.

In his reply plaintiff, besides denying any mistake, ob-
jected to the defence as insufficient in law, on the ground that
no particulars of, or facts constituting, the alleged mistake
were set out; to the counterclaim he objected that no ground
was disclosed entitling defendant to relief and also pleaded
an account stated.
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1

"

‘

Upon an application to set the cause down for trial the Statement.

question of the sufficiency in law of the defence arose, and
some argument was had resulting in an application by defen-
dant to amend. This was granted, on condition that an affi-
davit of the truth of the facts alleged in the amended plead-
ing, be filed, following Stoughton v. Kilmorey.!

The proposed amended defence alleged that defendant ac-
cepted the bills sued on under a mistaken idea that he was
indcbted to plaintiff in the amount thereof; such mistake
heing occasioned by plaintiff having represented to him, by
statement of account in writing and by drawing the bills, that
he was justly and truly indebted to plaintiff in said amount;
whereas he was not at the time of acceptance or since in-
delited to plaintift in any amount whatscever; that defens
dant had dealt extensively with plaintiff for the past six years
and longer; that in the course of such dealing plaintiff had,
without defendant’s knowledge or consent, made many ex-
orbitant and illegal charges; and that on proper accounts
heing taken it would be found that defendant owed plaintiff
nothing. In the alternative, that by reason of these facts
there was a total failure of consideration for the bills, An
account was asked for by way of counterclaim.

Defendant’s affidavit filed set forth that when he aceepted
the bills sued on he believed he was indebted to plaintiff in
the amount thereof ; that snch belief was occasioned by plain-
tifl having represented to him, by statement in writing and
hy drawing the bills, that he justly owed plaintiff said
amount ; that defendant had dealt extensively with plaintiff
for the past six years and longer, and he verily believed that
if accounts were taken between plaintiff and himself it would
le found that defendant was not, when the bills were drawn,
or since, indebted to plaintiff in the amount sued for.

N. Mackenzie, for plaintiff.
Ford Jones, for defendant.

20. M. & R. 75; 3 D, P, C. 705; 5 Tyr. 568; 1 Gale 91; 4 L. J.
Ex. 138,

9
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Judgment Ricuarnson, J.—Acceptance of the bills sued on forms
Richardson,J. evidence of an account stated, as to amount : Wheatley v. Wii-
liams,* Rhodes v. Genl®; and consideration is presumed till
the contrary appears. A defence of absence of consideration
must gpecify the circumstances affirmatively: Byles on Bills,
p. 419, and cases there named. Eng. Marginal Rule 202,
which is in force in the Territorics, preseribes that in all
cases in which the party pleading relies upon any frand, mis-
representation . . . ete, particulars (with dates and
items if necessary) shall be stated in the pleading.
Parkinson v. Hanbury,* at p. 296, per the Lord Chan-

cellor:—* Where a party secks to open a settled account
there must be a distinet statement of some error in the
account, There must be some direet distinet and specific
averment of ervor stated to entitle the party to open the
account.”™  And per Lord Cranworth: *Where a party
attacks an account already treated as settled, something must
be distinetly alleged to the effect that although the accounts
are so settled and have been acquiesced in, there are certain
errors which escaped his notice, and which must, therefore,
be reetificd.”  See also Wallingford v. Mulual Sociely,® For-
man v. Wright,® Agra & Masterman’s Bank v. Leighton,” War-
wick v. Nairn,* Jones v. Latimer.® * Some specific errors in
the account impeached must be particularized  ; DeMontmor-
ency v. Devereau:  “To open a settled account some specific
error must he pointed out.”

In my judgment, as no specifie facts are set out which, if
proved, would show plaintiff not entitled to recover, the
original statement of defence forms no answer to plaintiff's
claim, neither does the counterclaim set out a good cause of
action.

1M & W

436 L. J., Ch, 2
‘5 App. Cas

2 Gale 140: 5 1, J. Ex. 237,
T,

B & Ald 245
L.R 2 H L1 15 W 4

.
5 W, R, 642,
50 L. J. Q. B. 49; 43 L. T. 268; 20 W. R. 81,
1 0.8, 20 L. J. C. P. 145; 15 Jur, 706. 'L. R. 2 Ex. 56; 4
H. & C. 636; 36 L. J. Ex. 83. "10 Ex. 762. *1 Jur. 980. *7 CL
& FL188: 1 Dr. & Wal. 119; 2 Dr. & Wal, 410: West 04,
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The proposed statement of defence in substitution is, for Judgment.
similar reasons, insufficient, and is not to be allowed on the RiclnEun'J,
record.  There is, then, no valid defence to the action, and
thus plaintiff is entitled to judgment for his claim, with costs
necessarily incurred.

REPORTER :
(', I, Bell, Advocate, Regina.

\
WALTER CROSSKILL, OVERSEER LOCAL IMPROVE-
MENT DISTRICT NO. 507 v. THE SARNIA
RANCHING COMPANY.

Leeal  Improvement Ordinance, €. 0. ¢, 73—Asscssment—Lands held
under lease but not enclosed— i sxcsxsment of occupant—Personal lia-
bility of person assessed,

Where lands are held under lease from the Crown and, though they
are not enclosed or fenced, the lessee uses them as pasture for his
sheep, the lessee is an “oceupant ” of the lards within the meaning
of The Local Improvement Orvdinance, C. O, 1808, e. 73, s 10,

Notwithstanding the wording of s, 16, 2, and of s, 17 of the
said Orvdinance, the effect of the provisions of ss. 15, 20 and 23 s
to create a personal liability to pay, upon which the occupant may
be sued.

[ScorT, J., August 13th, 1901.

This was an action hy the Overseer of the Medicine Hat
Local Improvement District, No. 507, to recover the sum of
%189, bheing the amount of taxes levied by him upon the de-
fendant company in respect of certain lands held by them
under lease from the Crown. The facts of the case suffi-

ciently appear from the judgment. The action was tried
at Medicine Iat on the 5th day of November, 1900.

Horace Harvey, Deputy Attorney-General, for the plain-
tiff :—The case of MeGowan v, The Hudson Bay Co.¥ shows
that all the grounds of defence are untenable except the con-
tention that the defendants’ lands are exempt by reason of
their being Crown lands. As to this contention, the lands
themselves are not taxed. There are authorities, however,

i Ante p. 147.
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Argument.  which show that the interest of a person in unpatented lunds
may be sold for taxes: Mayor of Essenden v. Blackwood,* Doe
dem Metillies v. Maedonald* Wrightman v, VanValtenburg,®
Church v. Fenton,* Ruddle v. Georgeson,® Whelan v. Ryan,®
Cornwallis v. C. P. R. Co.”

Norman MacKenzie, for the defendants:—The assess-
ment roll is merely prima facie evidence. The onus is on the
plaintiff to show that the provisions of sections 2 and 3 have
been complied with, and there is no evidence to show this,
Herren v. Rothmines,* McKay v. Chrysler,® Colquhon v. Dris-
coll.’®  As to taxes being personal, other sections of the
Ordinance show that the intention is to tax the lands. Ses
alzo Lelroy on Legislative Power, p. 64. The lease to the
defendant created merely a license: Atly.-Gen. v. Mercer,*
Cily of Quebec v. Queen,'* Regina v. Wellinglon,® Quirt v.
The Queen,'* Simeoe v. Street.®

Harvey, in reply :—Even if the provisions referred to did
apply they are merely directory and not obligatory: Maxwell
on Statutces, p. 521; Hardcastle, pp. 276, 303.

[August 13th, 1901.]

Scort, J.—This is an action to recover $198 for taxes
which plaintiff claims were duly assessed against defendant
company, for the year 1899, in respect of certain land within
the limits of the distriet.

|

i The action was tried before me at Medicine Hat sittings
| on the 5th of November last, judgment being reserved. Be-
{ fore T was ready to deliver judgment an appeal to the Court
! en bane from the judgment of RicHARDSON, J., in a suit of
} Metiowan v. Hudson’s Bay Co.;t had been entered, and as
{

|

I

]

!

gome of the questions arising in this suit were being raised

12 A, C.574;45 L. J. P. C. 98; 86 L. T. (:25; 25 W. R. 834, 1
U.C.Q B.432. % U. C. C. P, 385, *28 J. C. O. P. 3884, 5 8. C.
R. 239 0 Man, R. 407. 20 8, C. R. T4. 19 8. C. R. 702,
) A. C. 498; nt pp. 501, 621, 623: 67 L. T. 658. "B 8. C. R.
"0 8. C R 254 "8 A. C. 707:62 L. J. P. . 84; 490 L.
{ T, 812. 2 Bx, (Can,) 450, 17 O. A. R. 471, 19 8. C. R. 510.
{ 2 K. & A. 211. t Ante p. 147.
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upon that appeal, I, with the assent of counsel for the par- Judgment.

tiee, deferred giving judgment until the appeal was decided.
Judgment was delivered upon the appeal on 27th July last.

On 9th May, 1899, an order in Council was passed and
duly published in the official gazette ordering that a certain
defined area (except certain portions thereof included in
local improvement districts already created) should be
formed into a local improvement district under the name
of The Medicine Hat Local Improvement District No. 507.
As the lands comprised in the district exceeded 72 square
miles, the authority for creating it is to be found in s. 14 of
c. 17 of 1899, which amends the Local Improvement Ordi-
nance, C. O. c. 73.

It was contended on behalf of the defendant company
that C. 0. c. 73 prescribes certain conditions precedent to
the formation of a local improvement district, and that
plaintiff has not shown that these conditions were complied
with, and that the onus was upon him to show this. One
of these is that under section 3 no part of a municipality
or village shall be within the district, and another that
under the same section a district shall not be erected unless
it shall contain a population in the proportion of at least
three residents to each square mile,

One of the questions raised upon the appeal in Me-
Gowan v. Hudson’s Bay Co. was whether the notice pre-
scribed by sub-section 2 of scction 3 of intention to erect a
district was required to be given in the case of districts
proposed to be created under section 14 of the Ordinance
of 1899. After the argument of that appeal, and while it
was standing for judgment, the Legislative Assembly passed
an Ordinance explaining the meaning and intention of the
Ordinance of 1899, and the Court en banc subsequently held
that by reason of the effect of such explanatory Ordinance
that notice was not required to be given in the case of dis-
tricts so erected. I am unable at present to refer to the
provisions of the Ordinance, but my recollection of the effect

is that the conditions precedent prescribed by C. O. e. 73
with respect to districts formed under its provisions were

Scott, J.
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Scott, J.

under section 14 of the Ordinance of 1899, Such being the
effeet it follows that the conditions precedent referred to
are not applicable to the district in question.

Another objection raised on behalf of the defendant
company was that although the district in question was not
constituted until May, 1899, the whole amount of the tax
authorized by the Ordinance to be levied in each year was
levied for that year, and that such levy was, therefore, im-
proper and illegal.

This same question was raised on the appeal in the Me-
Glowan Case, and it was there held by the Court en bane
that such levy was authorized by the Ordinance.

The evidence shows that nearly all the lands in respect
of which taxes are claimed are Dominion lands, and are
held by defendant company for a term of 21 years from 1st
February, 1899, under what is known as a grazing lease
granted by the Crown under the authority of “The Domin-
ion Lands Act.”

The manager of defendant company states that defen-
dant company’s sheep were running on these lands during
the year 1899, but that the lands were not fenced nor were
the sheep confined to them.

Defendant company contend tha: under section 15 of
cap. 73 it can be assessed only a ners or occupants of
lands, and that it was neither { ner nor occupants of
the lands comprised in the leas

In my opinion defendant company was the occupant of
the lands to such extent as to render it liable for the pay-
ment of taxes in respect of them. TUnder the lease it had
the right of sole occupation subject to certain conditions
and exceptions which do not appear to me to affect the
question raised, and it exercised that right by running
gheep upon the lands during the year 1899. The fact that
the lands were not enclosed or that defendant company may
have permitted the stock of other persons to run or graze
upon them does not, in my opinion, relieve it from liability
as an occupant. It was further contended by defendant
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company, that under the provisions of c. 73 it is the land
itself and not the owners or occupants thereof that is as-
gessed, and that, therefore, the lands comprised in the lease
being Dominion lands are not liable to taxation. Section
15 provides that it shall be the duaty of the overseer to as-
sess every person, the owner or occupier of land situate in
the district, for a certain specified sum in proportion to the
quantity of land so owned or occupied by him.

Section 16 provides that the overseer shall make out an
asscssment roll in which he shall set out (a) each lot or
parcel of land owned or occupied within the district and the
number of acres it contains, and (b) the name of the per-
gon assessed on account of each such lot or parcel, and the
amount of the assessment, and sub-section 1 of section 30
provides that the overseer shall make up a statement in
writing containing, among other things, the names of all
persons assessed in the district, with the amount of the
assessment, describing the land owned or occupied by each
IH‘]\””.

These provisions appear to clearly indicate the inten-
tion that it is the owners or occupants and not the lands
who are to be assessed. On the other hand, however, sub-
section 2 of section 16, and section 17, expressly refer to the
assessment of the lands, and section 36, ef seq., provide for
the forfeiture of the lands for non-payment of the taxes
imposed upon them. '

It would, I think, be somewhat difficult to so con-
strue the Ordinance as to reconcile these apparently incon-
sistent provisions, but, in my opinion, it is for the reasons
which T will now state unnecessary for me to undertake
that task.

Section 15, which I have already quoted, provides that
the owners or occupants shall be assessed in respect of the
lands owned or occupied by them. By section 20 every
person shall (unless he commutes by labour) pay the whole
amount for which he is assessed.

By section 23 any taxes or arrears of taxes due to a dis-
trict may be recovered by a suit in the name of the Overseer,

18
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Judgment. and under section 34, in case any person neglects to pay his

Scott, J,  taxes for two months after notice, the same may be levied
by distress of the goods and chattels of the persons who
cecupy the same.

These provisions appear to me to clearly show that there
is a personal liability upon those who have been duly as-
sessed as owners or occupants of lands in the district to
pay the taxes imposed, which liability may be enforced in
this form of action. This is apart from any question which

i may arise as to whether the lands are or are not made liable
to assessment or taxation, or whether the taxes constitute
a lien upon them, or whether they or the interest of the
owner or occupant therein may be forfeited for non-pay-
ment of taxes.

No question was raised before me as to the liability of
defendant company for the taxes claimed in respect of lands

lj‘ not comprised in the lease.

i There is no evidence that defendant company was not
e the owner or occupant of them. The assessment roll which
} was produced before me shows that defendant company was

! duly assessed for them, and by section 33 it is made prima
i facie evidence of the debt.

! I give judgment for the plaintiff for $198 with costs.

i REPORTER :
C. A. Stuart, Advocate, Calgary.
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In Re CANADIAN PACIFIC RAILWAY CO. AND THE
MacLEOD PUBLIC SCHOOL DISTRICT.

Appeal  from  asscssment—General  plan—Onus  of proof—land and
buildings.

Under ordinary circumstances, it is incumbent upon an appellant
who complains that he is assessed tao high to shew that the pro-
perty is not worth the amount for which he is assessed, but
where, although this is not shewn, it appears that under the
general scheme of assessment, lands of a particular description
are assessed generally at a certain fixed sum per acre, and that
the appellants’ langs of that description, which are of no greater
value cither by reason of their situation or otherwise, are assessed
at a larger amount, the assessment should be reduced to accord
with the general scheme of assessment,

A School Distriet assessor assessed certain of the appellants’ lands
at $800, and the dwelling houses thereon at $2,000.

Held, that the assessment should stand, although the more correct
course would have been to assess the whole as “land "’ and place
a single value upon both soil and builcings as “land.”

[Scorr, J., August 20th, 1901,

Appeal from the Court of Revigion of the Macleod Publie
School Distriet for 1901.

C. E. D. Wood, for the Canadian Pacific Railway the
appellants,

(. . Harris, for the School District the respondents.

ScorT, J.:—This was an appeal by the Canadian Pacifie
Railway Company from the Court of Revision of the Mac-
leod Publie School District.

Appellants’ assessment is as follows:—

Road bed on Secs. 3 and 4, Tp. 9, R. 26.. $1,800 00

S.-w. 1-4 2-9-26 West 4th, 160 acres.. .. 800 00

Ten-stall Round House and Turn-table.. 10,000 00

Men’s Dwellings on S.-W. 1-4 2-9-26.... 2,000 00

E. 1-2 2-9-26 West 4th, 320 acres...... 1,600 00

$16,200 00
It was admitted on the hearing of the appeal that the
N.-E. 1-4 of 2-9-26 was improperly assessed and that the

Statement.
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assessment thereof should therefore be struck out. It ap-
peared that it is within that portion of the School District
which is within the Municipality of Macleod, and should,
therefore, be assessed in that municipality.

The S.-W. 1-4 and the E. 1-2 of Section 2 are assessed at
the rate of $5.00 per acre. Several witnesses were called,
who expressed the opinion that they were worth that
amount. It was shown that in 1897 the E. 1-2 was pur-
chased for the appellants for $1,800, and the S.-W. for
$1,400, and the assessor states that in 1899 and 1900 appel-
lants offered to gell him 20 acres of the S.-W. 1-4 at $5.00
per acre,

On the other hand, it is admitied that the price of Do-
minion lands, and of railway lands other than those assessed,
is $3.00 per acre. Also, the assessor states that he valued
the T. 1-2 at §5.00 per acre heeause it was close to the town
site, that he thinks the S.-E. 1-4, though it does not adjoin
the town site, is worth as much as the N.-E. 1-4, because it is
better land: that the quarter section immediately cast of
the 8-, 1-4 i assessed at $3.00 per acre: that all unoceu-
pied lands in the school district outside the municipality
other than the appellants’ lands are assessed at $3.00 per
acre, and that most of the Government lands adjoining the

school district are not yet taken up.

The assessor, when examined hefore me on 6th July
last, stated that he assessed the E. 1-2 of section 2 at $5.00
per acre because it was cloge to the town site.  When his
examination was resumed, on Tith August last, he stated
that he assessed the appellants’ lands adjoining the muni-
cipality at $5.00 per acre hecause he thought they were
more valuable by reason of their situation adjoining the
station property. In view of these inconsistent statements,
it is impossible to ascertain upon what principle he fixed
the assessable value.

I cannot hold, upon the evidence, that the lands referred
to are not worth the amount for which they are assessed,
and, under ordinary circumstances, it is incumbent upon
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an appellant who complains that he is assessed too high to
shew that the property is not worth the amount for which
he is assessed. But when it is shewn that, under the
general scheme of assessment, lands of a particular descrip-
tion are assessed generally at a certain fixed sum per acre,
and that the appellants’ lands of that description, which are
of no greater value, cither by reason of their situation or
otherwise, are assessed at a larger amount per acre, I think
the assessment should be reduced to accord with the general
scheme of assessment. If this were not done, the appellants
would be called upon to pay an undue share of the taxes of
the district, and 1 am not satisfied that such was not the
intention.

It was contended by appellants that the round-house was
not liable to ass

sment other than as part of its roadway.
For the reasons stated by me in my judgment upon the
appeal of these appellants against the corporation of the
town of Macleod, 1 cannot uphold this contention.

It was also contended by the appellants that the assess-
ment of the dwelling-houses on Section 2 should be struck
out on the ground that they formed part of the land upon
which they stand, and that their value must be taken to be
included in the assessment of the land.

It is apparent that it is not so included, because, while
the buildings are assessed at $2,000, the land is assessed at
only $1,800, and a glance at the assessment roll will shew
that, under the general scheme of assessment, the buildings

are valued apart from the land upon which they stand.

I doubt whether this is the correct course to pursue.
Sec. 131 of the School Ordinance provides that “land ” shall
include all buildings and erections thereon. I, therefore,
think that the assessed value of the land should include
the value of the buildings thereon, and that the value of the
latter should not be separately stated, or, if separately
stated, the joint value should be shewn. But where, as in
the present case, it is apparent that the value of the build-
ings is not so included, it would be improper to strike out
the assessment.

189
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It was admitted upon the hearing that if I found that
the round-house was assessable apart from the roadway, it
consists of ten stalls, only 7 1-2 of which were in that por-
tion of the school district which is outside the municipality
of Macleod, and that its value is at the rate of %920 per
stall.

I direct that the following changes be made in the ap-
pellants’ assessment, viz.: That the assessment of the round-
house be reduced from $10,000 to $6,900: that the assess-
ment of the N.-E. 1-4 of see. 2-9-26 be struck out: that the
S.-E. 1-4 thereof be assessed at $480, and that the assess-
ment of the 8.-W. 1-4 be reduced from $800 to $180. In
all other respects the assessment will stand as it now is.

REPORTER:
Chas. A. Stuart, Advocate, Calgary.

THE MACLEOD IMPROVEMENT CO. v. TOWN
OF MACLEOD.

Municipal asscssment—Real estate and buildings thereon—Occupation of
one storey by the Crown—~Exemption,

The fact that a portion of a building assessed for taxes under the
Municipal Ordinance, is occupied by the Crown under lease, and is
therefore exempt under sec, 121, 8 8. 1 of that Ordinance, does
not prevent the remaining portion being assessed for a propor-
tionate part of the value of the whule,

[Scorr, J., August 29th, 1901.)

The appellants were the owners of certain real estate
in the town of Macleod, and owned a building situated
upon it. The ground floor of the building was occupied
by the Dominion Government as a Court House, under lease
from the appellants. The appellants were assessed for
$1,500 in respect of the whole building. They appealed
against this assessment, and the appeal was heard at Macleod
on 4th July, 1901.

An officer of the appellants appeared for them.
C. F. Harris, for the town of Macleod.
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[29th August, 1901.]

Scort, J.—This is an appeal from the Court of Revision
for 1901.

Appellants are assessed for $660 for real estate and
81,500 in respect of the building thereon. The evidence
shews that it is a {wo-storey building, that the lower storey
or ground floor is occupied by the Dominion Government
as a Court House, under a lease from the appellants, and is
not otherwise occupied, and that the upper storey is vacant.
It is also shewn that the Dominion Government does not
rent or occupy or have any control over the upper storey or
over the land other than what the building covers.

As the assessment roll does not shew that only a portion

of the building was intended to be assessed, I must take it -

for granted that the whole of it was assessed. In my view,
the lower storey being occupied by the Crown under a lease
and not otherwise occupied, is exempt from taxation under
sub-sec. 1 of sec. 121.

The evidence is silent as to the proportion the lower
storey bears to the value of the whole building, but I think
I ought to assume that it is at least one-half.

I see no difficulty in the way of dividing a building into
two or more portions for the purposes of assessment. If an
ordinary tenant were in possession of the lower storey of
the building in question under a lease, he would be entitled
to be assessed for that portion, and for that portion alone.
If it could be separated for that purpose, it could be separ-
ated for the purpose of exemption.

I direct that appellants’ assessment of the building be
reduced from $1,500 to $750, and that the assessment be
amended so as to apply only to the upper storey.

REPORTER:
Chas. A. Stuart, Advocate, Calgary.
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IN Re CANADIAN PACIFIC RAILWAY CO. axp TOWN
OF MACLEOD.

Assessment and taration—Canadian Pacific Railway—Eremption  from
tazation—Crow's Nest Pass Railway—Branch lines—Municipal Ordin-
ance—"* Superstructure '—Value of round-houses, freight sheds, and
other buildings,

Clause 167 (relating to exemption from taxation) of the agreement
between the Canadian Pacific Railway Company and the Govern-
ment of Canada, as embodied in the Aet, 44 Vie, (1881), e. 1, is
not applicable to the Craw's .\'mt Pass Railway, Imt is nppli-
cable only to the main line of the Canadian Pacitic
pnn\ and to such branches llu-n-ul’ as the Company was
wse 14§ of the agreement to construct from points on the

1 line, and does not extend tq other distiact lines of railway
which the Company may have been subsequently authorized to
construct.

Under the Ordinance respeeting the Assessment of Railways, C. O.

y e T1 808, the round-houses, station, or office buildings, sec-
tion houses, iployees’ dwellings, freight sheds, and other build-
ings of like nature belonging to a railway company and situated
upon it, are not included in the term * superstructure,” but may
be assessed separately as personal properiy under the Municipal
Ordinance,

Such buildings should not be valued as part of the railway as a
gomg concern, and as having a special value as such, but merely
at what they are worth separate and distinet from other portions
of the railw

When only l\\u .m-l a half stalls of a round-house were situated
within the municipality, and the round-house was shewn to be
worth $000 a stall, the assessment was fixed at $2,250.

[Scorr, J., August 20th, 1901.

This was an appeal from the Court of Revision for 1901
of the municipality of the town of Macleod.

E. D. Wood, for the appellants the Canadian Pacific
Railway Co.
(', I. Harris, for the respondents the town of Macleod.

$16. The Canadian Pacific Railway Company, and all stations and
station grounds, workshops, buildings, yards, and other property,
ralling stock, and appurtenances required and used for the construe-
tion and working thereof, and the capital stock of the Company,
shall be forever free from taxation by the Dominion, or by any
Province hereafter to be established, or by any muniecipal corpora-
tian therein; and the lands of the Company, in the North-West Ter-
ritorics, until they are either sold or oceupied, shall also be free
from such taxation for 20 years after the grant thereof from the
Crown.

§14. The Company shall have the right, from time ta time, to lay
out, construct, equip, maintain, and work, branch lines of railway
from any point or points along their main line of railway to any
point ar points within the territory of the Dominion,
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[August 29th, 1901.]

Scort, J.—This was an appeal by the Canadian Pacific
Railway Co. from the Court of Revigion for 1901 of the
town of Macleod.

appellants are assessed as follows:—

Road bed. ... $1,500
Round House ceee 3,500
Station do T 3,000
Road-master’s dwelling.. .. .... .. 800
Store Building Sapenan svee SO0
Section House R T e 800
Freight Shed 800
Loco. Engineer’s Dwelling.... .. .... 800

$13,200

It was contended on behalf of respondent company that
the property assessed is exempt from taxation under clause
16 of the agreement embodied in the Act respecting the
Canadian Pacific Railway, 44 Vie. (1881), cap. 1, but re-
gpondent company’s counsel did not argue the question, nor
did he state the grounds for the contention.

The road-bed assessed is part of the road-bed of the
Crow’s Nest Pass Railway, and the other property assessed
consists of buildings erected upon and about the station
grounds of the company at Macleod.

In my opinion, the exempting clause referred to is not
applicable to the Crow’s Nest Pass Railway. I think the
reasonable interpretation of the agreement referred to is
that the clause is applicable only to the main line of the C.
P. R. and to such branches thereof as respondent company
was authorized by clause 14 of the agreement to construct
from points on the main line, and that it does not extend,
nor was it intended to extend to the other distinct lines of
railway which the company might subsequently be author-
ized to construct. The Crow’s Nest Pass Railway is not a
branch from the main line of the C. P. R,, but a distinct
line of railway.

T. L. R.—VOL. V. 13
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The respondent company also confend that the build-
ings assessed are part of the superstructure of the roadway,
and that under C. O. (1898), c. 71, they must be included in
the assessment thereof.

Sec. 3 of the Ordinance referred to provides that it shall
be the duty of the assessor to assess the lands of a railway
company and the roadway thereof, and the superstructure
of such roadway, subject to the proviso that the roadway
and superstructure thereon shall not be assessed at a greater
value than $1,000 per mile,

The Ontario Assessment Act provides with respect to
railways that the quantity of land occupied by the roadway
ghall be assessed at the actual value thereol, according to
the average value of land in the locality, but no mention is
made of the superstructure of the roadway.

The earliest enactment with respect to the assessment
of railway property appears to be sec. 21 of 16 Vie. cap. 182.
It is s'milar to the Ontario Act referred to, except that in the
earlier Act the words “road ” and “roadway * are both used,
but the way in which they are used would appear to indi-
cate that they were intended to mean the same thing.

In Great Western. Ry. Co. v. Rouse* it was held that the
term “road” (and presumably “roadway ) in scc. 21 of 16
Vie. cap. 198, included the superstructure, “such as the iron
railg, bridges,” ete.

That case was followed in London v. Great Western Ry.
Co..* and by the Supreme Court of Canada in Central Ver-
mont Ry. Co. v. The Town of St. John’s,* which was a deci-
sion upon a similar statute passed in the Province of Quebec.

In Toronto v. Great Western Ry. Co* the question was
raised whether, under see. 31 of 16 Vie. cap. 198, the defen-
dant could be assessed for the value of the buildings used
or occupied by it for railway purposes when the land occu-
pied by such buildings had been assessed at the average

15 U.C. Q.B. 168. ®17T U. C. Q. B. 262, *14 8, C. R. 288, 25
U. C. Q. B. 570.
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value of land in the locality, but that question was not de-
cided in that case, nor can 1 find any case in which it has
been decided,

In Bouvier’s Law Dictionary, under the head of “ Road-
bed,” * Roadway,” it is stated upon the authority of certain
American decisions that the roadbed of a railroad is the
foundation upon which the superstructure of the railroad
rests, and that the roadbed is a right of way.

The South Wales Ry. Co. v. Swansea Local Board? is a
decision upon an  Imperial Railway Act which provided
that rates should be levied on all properly assessable
thereto upon their full net annual value, but that the
occupier of land used only as a railway should he assessed at
one-fourth only of such net annual value. A distinetion
may casily be drawn between the words “land used only as
vrailway ™ and * roadway and the superstructure thereof,”
but the language used in the judgment in that case appears
to me to be applicable to the question T am now discussing.

Lord Campbell, C.J., says, at p. 304:—“Now, it seems
to me that the sidings, turn-tables, and so much of the plat-
form as is to be considered as the side of the railway, form
part of the railway, and are entitled to be rated at the lower
amount. . . . With regard to the buildings in which
the goods are deposited, it is conceded by Mr. beamwell that
they are no part of the railway. . . . Then, there are
other portions which the case finds to be necessary for the
using and working of the railway, and which are occupied
by the (railway company) for that purpose. Now the sta-
tute does not say that land occupied for the purpose of a
railway is to be exempt, but land used only as a railway.
In popular language, we must take it that there is a distine-

tion hetween the stations and the railway proper; and that
a station is no part of the railway. Therefore, I think that
the warchouses and all other buildings and property which

are auxiliary to the working of a railway are not exempt
under the proviso, according to the fair meaning of the
Legislature. . . .»

24 L. J. M. C. 30; 4. El. & B 189; 3 C. L. R.18; 1 Jur, (N.
320; 3 W. R. 28,
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Wightman, J., says at same page:—“A distinction has
been drawn between a railway properly so called and build-
ings used with it and auxiliary to it. The language of the
statute is very precise.  In no case can it be said that these
offices form part of the railway property so called, although
they may be necessary to the proper and convenient working
of it.”

Erle, J., says, at p. 35:—“ 1 think, also, that the sidings,
having rails laid upon them, and the turn-tables, are land

used as a railway only.  Then, we come to the offices and
warchouses, as to which 1 am clearly of opinion that they
are not entitled to the exemption,

“They are proximately used for the purposes of habi-
tation. The station here is in the middle of a large town,
and used for the arrival and departure of passengers and
goods,  These buildings have heen erected under the powers
of the Act for taking additional land besides that required
for the line of railway, and such buildings ought not to be
exempted as part of the railway. 1 believe that the prin-
ciple upon which we are now acting has been put into prac-
tice upon many railways, viz., that buildings auxiliary to the
tiansit of passengers are ratable upon a different principle
from the railway itself. . . ”

In London & N.-W. Ry. Co. v. Llandudno Improvement
Commissioners,® it was held that, under a similar enactment,
the platform at a railway station and the roof covering the
railway, the platform and sidings might be rated as lands
used only as a railway. Tt was also held (per Willes, J., at
p. 297), that the term “ line of railway ™ used in another por-
tion of the enactment, is confined to whatever reasonably
belongs to the line and is necessary for the physical use of
the line as a line of railway, that it would include the en-
gines, turn-tables, and sidings, but not the platform and
roofs referred to.

I cannot find any authority to guide me in determining
what limitation, if any, should be placed upon the word
“ guperstructure ” as it is used in sec. 3 of Ord. Cap. 71.

1807) 1 Q. B. D, 287; 60 L. J. Q. B. 282; 75 L. T. 659; 45 W,
. 850,
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In Grand Trunk Ry. v. Port Perry,’ it was held by Dart- Judgment.
nell, Co.J., that water tanks and platforms are part of the Scott, J.
superstructure of a railway, and as such are not assessable
apart from the roadway, and in Midland Ry. Co. v. Midland ®
it was held by Ardagh, Co.J., that a railway wharf upon
which railway tracks were placed and which was used as a
right of way for the railway was a superstructure, and as
such was not assessable.

While the term “ roadway ” in see. 3 may mean and in-
clude the whole right of way where it ig used for no other
purpose than as a right of way for the railway track, I am of
" as it is used therein
is intended to mean and include only the superstructure
coastituting the line of railway, and that it is not intended to

cpinion that the word “superstructure ”

include, and does not include, any buildings or structures
upon or adjoining the line of railway which, though used
for railway purposes alone, form no part of that line of rail-
way. In this view the term would include the ties, rails,
turn-tables, br¥dges, culverts, &c., and (following the prin-
ciple laid down in South Wales Ry. Co, v. Swansea Local
Boord.?) it would also include railway platforms, but it would
not include station or office buildings, warchouses, store-
houses, or dwellings or lodging houses for employees of the
railway,  Neither would it, in my opinion, include round-
Louses,

One fact which leads me to the conclusion I have stated
is that sec. 3 implies that the roadway and superstructure
thereof or thereon is to be

sessed at a certain rate per
mile. That may be a reasonable mode of estimating the

value of not only the line of railway, including the super-
structure of the railway track, but, in my view, it would be
rcasonable to so estimate the value of not only the line of
ra'lway but of all the buildings and erections required for
railway purposes at a station like that in Macleod.

It was further contended by the appellant company that
the buildings assessed were valueless as such except for the
purposes of the railway, and, therefore, that for the purposes
34 Can, L. Journal, 239. *4 C. L. T. 501.
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of assessment they are of value only for the building material
they contain, The Bell Telephone Company and the City of
Hamilton® and Re London Street Railway Company Assess-
ment ** were cited in support of this contention.

As I understand the principle laid down in those cases,
adapting it to the circumstances of the present case, it is
that the buildings should not be valued as part of the rail-
way as a going concern, and having a special value as such,
but merely at what they are worth separate and distinct
from other portions of the railway. It may easily be in-
ferred that if the portion of the railway track within the
municipality were valued upon that basis its value would
be merely the value of the ties and rails, &e., as railway ma-
terial, because as they now stand they are not of any other
use or value except in connection with the rest of the rail-
way land, but it is different with respect to the buildings.

It is not shewn that they are not of value as such for
other than railway purposes. Some of them may be of value
as they now stand as dwellings, others as storehouses or
warehouses, apart from the railway. For that reason, I am
unable to hold that they should not be valued as other build-
ings of a like nature are valued.

The evidence shews that only about two and a half stalls
of the round-house are within the municipality, and the
value has heen shewn to be nine hundred dollars per stall.
It was contended hy respondent company that, as only a
portion of the building is within the municipality, no por-
tion of it could be assessed.  As to this, see judgment of
Mass, . in Re London Street Railway Company Assessment '
at p. 89,

I direct that the assessment of the round-house be re-
duced from thirty-five hundred dollars to two thousand two
hundred and fifty dollars.

The evidence as to the value as buildings of the other
huildings assessed is conflicting. Tt has not, however, heen
ghewn to my satisfaction that in the case of any of them it
is less than the ass

ssed value, The assessment as to them
will, therefore, stand.
REPORTER:

C. A. Stewart, Advocate, Calgary
25 Ont. A. R. 351. 27 Ont. A. R. 83.
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LAMONTAIGNE axp BECKER v. TOWN OF
MACLEOD.

Municipal assessment income tar—Basis of assessment— Previous year's
income.

Although a person assessed for income tax under the Municipal
Ordinance was not during the previous year a resident of the
municipality, the previous year's income, wherever earned, may
be taken as a basis for determining the amount for which he
should be assessed.

Income to the extent of $60D is exempt.

[ScorT, J., August 30th, 1901.]

Appeal from the Court of Revision of the town of Mac-
leod for 1901,

The parties assessed—appellants in person.

C. F. Harris, for the town of Macleod—the respondents.

[30th August, 1901.)

Scort, J.—Upon the hearing it was admitted that La-
montaigne is assessed for $610 for income, that he first be-
came a resident of the municipality about 30th March, 1901,
and that his income for the year 1900 was at the rate of $60.00
per month.

It was also admitted that Becker is assessed for $1,000
for income: that he first became a resident of the munici-
pality on 23rd January, 1901, and that his income for the
year 1900 was $1,000.

It was contended on behalf of the appellants that their
income for the present year is not yet ascertained, and that
the Municipal Ordinance does not authorize the taking of
the previous year’s income as a basis in cases where the
person assessed was not at that time a resident of the muni-
cipality.

I cannot give effect to this contention, nor can I see any
objection to taking the previous year’s income, wherever
earned, as a basis for determining the amount of the assess-
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ment. There is certainly nothing in the Ordinance which
would lead to the view that such a course was not intended.

It was also contended that, in any event, only the excess
of income over $600 should be assessed.

I have already given effect to this contention in other
appeals heard before me at the same sittings.

I direct that Lamontaigne’s assessment for income be
reduced from $610 to $120, and Becker’s from $1,000 to
$400.

REPORTER:
Chas. A. Stuart, Advocate, Calgary.

IN Re LOUGHEED anp THE CITY OF CALGARY.

Sale for tawes—Liability of purchaser for tavcs impoged in the year of
sale—Construction of statutes.

Certain lots in the city of Calgary were, on the 27th June, 1806,
sald for arrears of taxes due thercon for certain years prior to
1M the sales were duly confirmed by the Court, and on the
10th July, 1897, and 27th June, 1808, the purchaser received cer-
tificates of title in due form from the Registrar of Land Titles,
and entered into and remained in possession of the lots as owner,
The lots were duly assessed for taxes for the year 1896, but no
rate was struck until after the sale, The said taxes for 1806
remained unpaid for two years.

Section 81 of the Ordinance Incarporating the City of Calgary pro-
vides that the transfer from the treasurer to the purchaser shall
vest in the purchaser all the rights of property of the original
holder of the land, and purge and disencumber it. from all encum-
brances of whatever nature other than existing liens of the City
and the Crown.

Held, that the lots in question were liable to be sal@ for taxes for
the year 1806, and that, under section 51 of the same Ordinance,
the purchaser was porsonally liable to the eity for the amount of
the taxes,

Section 81 was amended by Ordinance 1900, c. 39, s. 4, by the addi-
tion after the word “ Crown” of the words “including all taxes
unpaid upon such land at the day of the date of such transfer,
and whether imposed before or after the day of the date of the
tax sale at which said lands were sold.”

Held, that this amendment did not raise the presumption that the
gection as it originally stood had not the same meaning; that the
amendment was probably made to remove doubts that may have
existed.

[ScorT, J., September 5th, 1901.}
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This was a stated case, the facts of which are sufficiently Statement.
st forth in the judgment.

R. B. Bennell, for the tax purchaser.
J. B. Smith, K.C., for the town.

[6th September, 1901.]

Scort, J.—The following facts are stated by the par-
ties by way of a special case:—

Certain lots in the city of Calgary were, on 27th June,
1896, duly offered for sale by the aity for arrears of taxes
due therein for certain years prior to the year 1896, and said
James A. Lougheed (heremafter styled the purchaser) there-
upon became the purchaser thereof. The time for redemp-
tion having expired, deeds of said lots were prepared, exe-
cuted, and delivered by the city to the purchaser, which
deeds were duly confirmed by the Court, and certificates of
title, dated respectively 10th July, 1897, and 27th June,
1898, were issued by the proper Registrar of Land Titles,
and the purchaser is still the owner thereof, and is and has
been in undisturbed possession thereof. Said lots were
duly assessed for the year 1896, but no rate was struck until
after the sale. Demand for payment thereof was duly made
upon the purchaser. The case further states that the city
claims that said lots, being duly assessed for the year 1896,
and the purchaser having become the purchaser at the tax
sale, and such sale being confirmed, and the purchaser be-
coming the registered owner of the lots, and being in undis-
turbed possession thereof at the date of said sale, and con-
tinuing since that date, and the taxes for 1896 being two
years in arrears and unpaid, the said lots are liable to be
gold for said arrears for 1896.

The questions submitted for my opinion are:—

1. Whether the purchaser is liable to the city for the
taxes of 1896.

2. Whether said lots are liable to be sold for arrears of
taxes for 1896,
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In my opinion, the lots referred to were liable to assess-
ment and taxation by the city during the year 1896, not-
withstanding their sale for arrears for taxes during that
year. Sec, 38 of the charter (Ordinance 33 of 1893) pro-
vides that all lands in the city, with certain specified ex-
ceptions, shall be liable to taxation. There is nothing in
the charter which specifically exempts land sold in any
year for arrears of taxes from taxation during that year,
nor is there anything in it which would lead to the con-
clusion that such exemption was intended. 1In fact, such
an exemption would have the unrcasonable effect of throw-
ing the hurden of taxation for that year upon those rate-
payers who by payment of their taxes had prevented their
lands being sold for their payment.

But the purchaser contends that the city cannot dero-
gate from its own grant, and that having conveyed the lots
to the purchaser subsequent to 1896, it is estopped from
claiming any interest therein which accrued to it prior to
said conveyance.

It is true that the lots were duly offered for sale by the
city and that conveyances thereof were duly prepared, exe-
cuted, and delivered by it to the purchaser, but if these
facts are correctly stated, it may be open to question whether
the procedure followed was authorized by the provisions of
the charter. In my view, those provisions direct that the
lands shall be sold, not by the city, but by the treasurer, and
that he, and not the city, shall transfer the land to the pur-
chaser after the time for redemption has expired if they
have not been redeemed. That the treasurer, and not the
city, is the vendor is shewn by section 69, which provides
that, if no bidder appears for the full amount of the arrears
of taxcs, costs, and charges, the treasurer shall sell them to
the city at the upset price. Tt is true that, by section 58, the
mayor is authorized to command the treasurer to sell lands

for arrears of taxes, but such command having been given,
the treasurer proceeds to sell in the manner prescribed by
the charter, and, although he may be in all other respects
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a servant of the city and subject to its control, he is, so far Judgment.

as all matters pertaining to the sale are concerned, a public
officer charged by law with the duty of selling the land for
the purpose of realizing the claims of the city against them
for arrcars of taxes. Under the Municipal Acts at one time
in force in Ontario, the sheriff of the county was charged
with the duty of selling lands for that purpose. While that
law was in force, could it be said that the municipality which
dirccted the sheriff to sell lands was the vendor? I think
not, nor do I think that it should be said in the present case,
because it happens that under the charter the person charged
with that duty happens to be an officer of the city.

See. 81 of the charter provides that the transfer by the
treasurer shall not only vest in the purchaser all nights of
property which the original holder had therein, but shall
purge and disencumber it from all payments, charges, liens,
mortgages, and encumbrances of whatever nature and kinds
other than existing liens of the city and Crown. If the
lands were duly assessed in 1896, the taxes for that year
would appear to constitute a lien of the city thereon, from
which the lands would not be purged by the transfer. That
section, however, was amended by sec. 4 of Ord. 39 of 1900
by adding after the word “ Crown” the following words:
“including all taxes unpaid upon such land at the day of
the date of said transfer and whether imposed before or
after the day of the date of the tax sale at which said lands
were sold.” It was urged on behalf of the purchaser
that the fact of such amendment having been made
raised the presumption that the original enactment would
not include such taxes. 1 cannot find any authority for any
such presumption, and 1 doubt whether it exists. It may
be that the amendment was passed merely for the purpose
of avoiding doubts that may have existed as to the effect of
the original enactment.

1t was further contended on behalf of the purchaser that
if the claim of the city to the taxes for 1896 is upheld, he
would be assessed without having any right to appeal against

Scott, J.
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the assessment. That might possibly be the result, but I
hardly see that it would be ground for holding that the pro-
perty should not be assessed. If such would be the result,
the purchaser must be taken to have been aware of that
circumstance at the time he purchased,

Assuming that the sale of lands for arrears of taxes re-
ferred to in the case stated was one made by the treasurer
pursuant to sec. 58 and following sections of the charter, T
answer the second question in the aflirmative.

Sce. 52 of the charter provides that all assessments im-
posed under it shall be due and payable not only by the
owner of the property upon which they are imposed, but
also by the possessor or occupant of the property.

In view of this provision, under the facts stated, T answer
the first question also in the affirmative.

REPORTER:
A. Stuart, Advocate, Calgary.

Chas.

ENGLAND v. ENGLAND.

Husband and wife—~Suit by one against the other—Married Women's Pro-
perty Ordinance—Land Titles Act.

In an action by a husband against his wife for a declaration that
certain real and personal property claimed by both parties, be-
longed to him, and for an injunction to restrain the wife from dis-
posing of the same.

Held, that a hushand can sue his wife in respect of both real and
personal property as if she were a feme sale.

Semble, The law in the Territories is practically the same as that
in England as to suits between husband and wife, except that in
the Territories one may sue the other in respect of torts, while in
England this is not so.

[RicuArDsoN, J., September 21st, 1901.

Plaintiff by his statement of claim alleged that he and
defendant were man and wife; that since coming to the Ter-
ritories in 1890 they carried on husiness together as bakers,
confectioners and merchants; that a house and lot had been
purchased in defendant’s name with profits derived from
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said business, in which the parties and their family lived
up to June 4th, 1901, as also a farm consisting of a quarter
section of land; and that the fixtures in the store were pur-
chased with plaintiff’s money. Plaintiff further alleged
that defcndant claimed both real and personal estate as
her own, refused him the use of the dwelling and furniture,
and threatened to dispose of the property for her own use;
and claimed a declaration that he was entitled to the pro-
perty, an injunction, and a receiver to wind up the business.
Defendant admitted the marriage, but denied the carrying
on of the business together, as also the purchase, out of
profits of the business, of the real estate, and the purchase
with plaintif’s money of the fixtures. She claimed sole
ownership of the property in her own right, and set up that
because plaintiff and defendant were man and wife, this
action was not maintainable.

On motion to set the case down it was determined to dis-
pose of this question of law before trial of the facts, since it
went to the whole cause of action, and the argument took
place on September 18th, 1901,

T. C. Johnstone, for plaintiff.

Jas. Balfour, for defendant,

[September 21st, 1901.]

Ricnarpson, J.—Mr. Balfour, in supporting the objec-
tion, relied I:ll‘gvl)‘ upon Brooks v. Brooks (not Ti‘l)ill'(l‘d).
where a hushand sued his wife, decided by me in 1896, 1In
that case, while resting my decision upon other grounds, I ex-
pressed some doubt as to whether in our Clourts a husband
could sue his wife. It will, however, be observed that this
was an action for tort, and also that at the time it was in
my hands the question of the validity of the Ordinance re-
specting Personal Property of Married Women was before
the Supreme Court of Canada in Conger v. Kennedy,* that
Ordinance having been held ullra vires by our Court en bane.

2N.W.T.R. 10; ¢
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Ordinance No. 20 of 1890 repealed No. 16 of 1889, and

Richardson,J. instead of confining the rights and liabilities of a married

woman to those in respect of “her personal property,” as
that Ordinance did, extended them generally ““in respect of
personal property.”  Ordinance No, 20 of 1890 now forms
ch. 47 of the (. O. 1898, and, as I construe it, enacts that
in respect of personal property a married woman shall he
under no disability, i.e., legal incapacity, whatever, and is
subject to all the liabilities of a femme sole. To hold that
there are any liabilities which a femme gole may incur in
respect of personal property, for which a married woman
could not he sued in this Court, would, in my judgment,

amount to legiglation annulling the plain intent of the Ordi-
nance,

The same remarks apply to land by virtue of section 11
of The Land Titles Act, 1891,

Mr. Lush in his valuable work on Hushand and Wife, at
page 464, lays down as plain law in England that since the
Married Women's Property Act, 1882, “a husband and wife,
notwithstanding the relation existing between them, are
entitled to sue one another except for tort, which is by the
Act
for the protection and security of the wife's own separate
property.”

In England, by section 17 of the Act of 1882
provision is made for the settlement, hy summary

expressly excluded, although the proceedings are not

a1l
applica-
tion to a Judge, of disputes between hushand and wife as

.‘ll(‘(‘

to the title to or possession of property, which may account
for the alisence of any cases appearing in the reports bear-
ing upon this class of litigation.

Mr. Lush’s remarks at page 170 on this Act of 1882
seem applicable here: “ As regards her power to contract
and to hold and dispose of property, the wife is for all pur-
poses in the same position as a femme sole; she can con-
tract with her husband as with any other person as a femme
sole, and there seems to be no possible reason why she should
not enter into a contract of partnership either with her hus-
band or with any other person, so far as to be, to all in-
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tents and purposes, a partner entitled by virtue of her con- Judgment.
tract to a share in the profits, and subject as a partner to the Richardson,
partnership debts and liabilities.” The law in the Terri-
tories is practically the same as that in England as to suits
between husband and wife, except that in the former torts
are not excluded.
In my judgment, where property, either real or personal,
is in dispute between a husband and his wife, the latter is
liable to be sued by her husband claiming rights therein,
just the same as if she were not married.

REPORTER:
C. . Bell, Advocate, Regina.

PEASE v. TOWN OF MOOSOMIN axp SARVIS.

Municipal  Ordinance—Constable—Servant of corporation—Liability of
corporation—Indemnity—Validity of by-law, resolution, or order—
Declaration of invalidity—Quashing—Limitation of proccedings—Par=
tics—Evidence—~osts,

Where it was evident fram the conduct of counsel on both sides
that they each took it for granted that the trial Judge had
knowledge of certain facts, established in another action, which
lind been previously tried before him with a jury and out of which
the present action arose, and that for that reason no evidence was

given of these facts.

Held, that the tr

properly, and in this present case
shauld, in deciding the , make use of the knowledge of the
facts which he was so assumed to have.
Where a constable appointed as such by a by-law of a town cor- |
poration arrested a party claiming to have done so for an offence
under the Criminal Code (5. 207 “ Vagraney ™) and the party sued
him for false arrest and imprisonment: |
Held—(1) That the constable, in making the arrest for such an
aTence, was not acting as the servant of the corporation; and,
therefore, that the maxim Respondeat superior did not apply: that
the corporation was not liable to the party arrested: that a resolu-
tion of the council retaining an advoeate to defend the constable
and agreeing to indemnify him was wultrae vires, and that payment
- by the corporation tq the advoeate so retained of his costs and
to the advocate for the party arrested of his taxed costs, was
illegnl. Wishart v. City of Brandon® McSorley v. Mayor of St. John}?
Cormwall v. West Nissouri® considered. |

4 Man. R. 453, at p, 452, %6 8 C. R. 531, at p. 5569. *25 U. O.

C.P. 0 at p. 12, 3.
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(2) That the payment of a fee to an advocate for his opinion as to
the liability of tne corparation and of the councillors individually
was a legal payment,

(3) "That, though possibly the resolution of the council and tne
payments made thercunder might amount to a ratification of the
act of the constable, so as to render the corporatian linble to the
party wrongfully arrested, it could not make it legal or intra vires
us against any complaining ratepayer.  Kelly v. Barton* U

to.

(4) That, inasmuch as it appeared that the resolution complained
of was passed by the council at the instigation of the constable, and
that, notwithstanding a by-law (passed after the payment of the
costs—the damages not having been paid) to the effect that no
further payment should be made in pursuance of the resolution,
the constable still maintained that the town was liable to indem-
nify him by reason of the resolution, the constable was a proper
party to the action.

(%) That the Municipal Ordinance C. O, 1898, ¢. 70, sub-tit, “Appli-
cation to Quash By-laws,"” ss. S and 2 are merely permis-
sive, and do not oust the jurisdiction of the Court to declare by-
laws, orders, or resolutions invalid, nor, semble, ta quash them on
certiorari, and do not apply where the by-law, order, or resolution
is invalid on its face, and the action is to enjoin proceedings
thereunder,

(61 That . 273 affords protection f
order, or resolution, but does nat b
poration from enforeing it, Quaere,
applies to by-laws only,

(7) Against the coutention that, so far as the claim for a refund of
the moneys paid under the resolution was concerned, the action
should have been brought in the name of the town or in the name
of the Attorney-General—that a ratepayer, suing an behalf of him-
self and all other ratepayers similarly situated, had a right to
bring the action,

(8 That the town, having paid the moneys under the resalution,
not under a mistake either of law or fact, though at the consta-
ble's request, and having, therefore, no right to recover them
from him money paid  to his use. the plaintiff suing on belialf
of all ratepayers, had no greater right.

) The corpe ion, having set up 1l by-law of the council ta
the effect that no further payments be made under the resolu-
tion, and consented to judgment and payment of costs, and the
constable, on the other hand, having contested the plaintiff's
position throughout, the costs of the actian were disposed of as
tollows: The constable to pay the plaintiff’s costs of and incidental
to hix defence, including the costs of the trinl; the corp ion ta
pay the plaintifi’s costs of the motion for judgment against the
corporation, and the corporation and the constable to pay jointly
the other costs,

acts done under the by-law,
i action to restrain the cor-
, 48 to the effect of s, 101, which

[WeETMORE, J., October 2nd, 1901.
Trial of an action hefore Wermorg, J., without a jury.
The defendant Sarvis was

secretary-treasurer of the de-
fendant corporation and also a constable, appointed to both
offices by hy-law of the corporation. He arrested one James

without a warrant on view for an alleged offence under the
28 0. R 608,
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clauses of the Crim. Code, s. 20%, relating to “vagrancy.”

James sued Sarvis for false arrest and imprisonment. There-
upon the council at Sarvis’ instigation passed a resolution
engaging an advocate and undertaking to indemnify Sarvis,
Accordingly this advocate defended the action. Judgment
was given against Sarvis for damages and costs. Thereupon
the council took legal advice as to the liability under the re-
golution of the corporation and of the members individually.
Following th’s the council, out of the funds of the corpora-
tion paid the fee of the advocate for his opinion as to their
liability, the costs of the advocate whom they had retained
to defend the action and the costs taxed to the plaintiff’s
advocate against Sarvis; but as to the damages awarded to
James they passed a by-law that no further moneys should
be paid out in pursuance of the resolution.

This action was brought by the plaintiff on behalf of
himself and all other ratepayers of thie corporation for a
declaration that the resolution and all proceedings there-
under were illegal, void and wullra vires of the council, for an
order that all moneys paid out should be refunded by Sarvis,
and for an injunction restraining the corporation from pay-
ing any other moneys or otherwise acting further on the
resolution.

TLe statement of defence of the defendant Sarvis, be-
sides traversing the allegations of the statement of claim,
took ohjections in law as follows:

(a) That the Court had no jurisdiction until the resolu-
tion complained of had been quashed, which was not alleged,
and that the Municipal Ordinance, C. O. 1898, c. 70, s. 268,
requires such an application to be made within two months
from the final passing of the resolution complained of.

(b) That the plaintiff had no locu: standi to bring the
action for the refund of the moneys; either the corporation
or the Attorney-General of the Territories being the only
parties entitled to bring such an action.

The defence of the corporation merely set up that the

council had passed the by-law that no further moneys be
T.L.R,—VOL.V. 14
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paid pursuant to the resolution, and that, assuming no
further substantial relief was claimed against the corpora-
tion, the corporation did not further defend the action, and
consented to pay the plaintiff’s costs properly taxable against
the corporation.

E. A. C. McLorg, for the plaintiff,
J. T. Brown, for bhoth defendants
[ October 2nd, 1901.]

WeETMORE, J.—There is no conflict of testimony in this
case. The material facts are as follows:

The defendant Sarvis at the time of the acts complained
of was town constable and sceretary-treasurer of the town,
having been appointed thereto by a town by-law. About
the 20th August, 1900, an action was commenced in this
Court against Sarvis by one James for false arrest and im-
prisonment. At a mecting of the town council held on the
Hth September, and after Sarvis had been served with the
writ of summons at the suit of James, he, Sarvis, informed
the council that he had been served with such a writ, and
requested the council to take up the case and indemnify
him against the consequences thereof.  Thereupon the
couneil by resolution resolved to engage a solicitor to de-
fend such action and to indemnify Sarvis against the con-
sequences thereof, and the council at such meeting further
resolved that Mr. J. T. Brown be engaged as solicitor to de-
fend such action. That action was defended and was tried
hefore me with a jury on the 15th, 16th and 17th November
last, and resulted in a verdict for the plaintiff James for $300,
for which judgment was entered against Sarvis with costs.

At a meeting of the council held on the 4th December,
and after judgment had been so entered against him, Sarvis
requested the council to take the matter up as per the reso-
lvtion passed on the 4th September. The council thereupon
resolved to take legal advice as to their liability, either as
a council or personally before moving in the matter, and a
committee was appointed to procure such legal advice, who
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selected Mr. T. C. Johnstone, and he was consulted on the
matter. On the 10th December Mr. Johnstone advised by
telegram that the town council should pay Mr. Brown's costs,
Lut not other costs or the damages, and on the same date
gave a written opinion that the municipality was not liable
for damages or costs : that the council had no power to
divert municipal funds in the way proposed, but that the
secretary-treasurer or his sureties might be made to refund,
and warned the council against the consequences of such an
action as has heen brought by the plaintiff Pease. This
opinion is not of importance as influencing my judgment.
I merely refer to it as it was tendered at the trial on behalf
of the defendant Rarvis, and was received without objection,
to point out that the council and Sarvis deliberately acted
contrary to the advice which the retained counsel had so
given.  Of course, if Mr. Johnstone’s advice was erroneous,
the council were justified. If not the councillors seem to
hiave acted in the most headstrong manner, for it does not
scem that they ever asked for or obtained any other legal
opinion on the subject.

At a meeung of couneil held on the 24th December (I
may sayv  with  Mr. Johnstone's telegram and written
opinion hefore it) cheques were ordered to issue to Mr.
Brown for $270.55 in payment of his costs in James v.
Narvis, to Messrs. White, Elwood & Gwillin for $109.49
in full of costs in the case of James v. Sarvis, and to
Mr. Johnstone for $10.25 for his legal opinion in the
matter. There is no direct testimony that Mr. Brown was
actually retained as solicitor on the record for the defendant
in the case of James v. Sarvis, in pursuance of the resolu-
tion of 4th September, or that Mr. Brown acted on such re-
tainer, but I think that 1 am warranted in inferring that

he was so retained and so acted, because the account, in pay-
ment of which the cheque to Mr. Brown was ordered to
issue, wag made out against the town of Moosomin, and con-
tained all the charges which the attorney on the record for
farvis would be entitled to charge. Moreover, there is no
direct sworn testimony showing in what capacity Messrs.
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White, Elwood & Gwillim acted in the matter, but I am also

Wetmore, . of opinion that I am warranted in inferring that they acted

as solicitors on the record for James in James v. Sarvis, be-

ause a letter was put in from Mr. Brown to Sarvis, as sccre-
tary to the town, enclosing a letter from Messrs. White, El-
wood & Gwillim, whom Mr. Brown states to be the plaintiff’s
advo atcs in that action, and this letter of Messrs, White,
Eiwood & Gwillim is written in the matter of James v. Sar-
vis. sets forth the amount of damages and taxed costs in that
action, credits some costs taxed against James, and claims
the balance as the amount due to their client, and asks for
a cheque for the same.

I find, therefore, as a matter of fact, that Mr. Brown
was retained by the town as advocate on the record for
Sarvis in James v. Sarvis in pursuance of the resolution
of 4th September, and that he acted on such retainer,
and that White, Elwood & Gwillim were the advocates
on the record for James in such action, and that the
cheque issued to Mr. Brown was for his costs as such ad-
vecate, and that the cheque issued to Messrs. White, Elwood
& Gwillim was for their taxed costs as advocates in that
case less the costs so taxed against James, No question
was raised at the {rial as to those last mentioned facts so
inferentially found by me. Nothing on account of damages
awarded to James has been paid by the town. The
cheques ahove referred to were signed by Sarvis as secretary-
treasureir; I hold that, because it was his duty under section
111 of the Munieipal Ordinance (C. O. 1898, c. 70) to sign
all ¢heques ordered to be issued by the council, and I as-
sume he acted under that section. This fact was not ques-
tioned at the trial of this action.

This action is brought by the plaintiff on behalf of him-
gelf and other ratepayers:—

To have it declared that the resolution of 4th September
and all the proceedings thereunder are void and illegal, and
ultra vires of the council.

For an order that the moneys so paid out of the civie
funds be replaced by the defendant Sarvis.
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For an injunction restraining the town council, their Judgment.
scrvants or agents, from paying out any other moneys or Wetmore, J.

otherwise acting further on the said resolution.

On the fifth March last, and after the commencement of
this action, the town council passed a by-law by which they
recited the resolution of 4th September, stated that certain
moneys had already been paid out by the town thereunder,
and that it is desirable that no further moneys be paid out
o1 the civie funds thereunder, and enacted that no further
moneys be paid out under such resolution.

The town and Sarvis severed in their defences and plead-
ed separately.  The town merely pleaded this last mentioned
by-law, and set forth that they assumed that no further sub-
stantial relief is claimed against them, and therefore they did
not further defend the action, and consented to the pay-
ment of the plaintiff’s costs of action as against them.
The defendant Sarvis disputes the plaintifi’s right to relief
as against him on various grounds, and the trial hereof
was on the issues joined on the pleadings as between the
plaintiff and Sarvis.

The case, as presented to me, is not satisfactory in one
important particular, and that is, T can find nothing, in
the sworn testimony or in the exhibits put in or in the
pleadings, to indicate the alleged cause for which Sarvis
arrested James, and upon which the action for false im-
prisonment was based. It is true that the third para-
graph of the statement of claim in this action sets forth that
Sarvis Jaid an information under oath before a justice of
the peace against James for creating a disturbance by being
drunk and swearing on Main street in Moosomin on the
morning of the 1st June, 1900. But there is no allegation
that James was arrested by virtue of a warrant issued upon
such information, and it does not necessarily follow that any
wairant was issued upon that information, or that James
was arrested on any such warrant. As a matter of fact, as
I will point out hereafter, James was not arrested on any
such warrant. The arrest complained of was an arrest on
view and without a warrant. It is, I think, important to




R s onn. . |

214 TERRITORIES LAW REPORT, [voL.
dudgment. kpow the alleged ground of James’ arrest for which he

Wetmore, . h1ought his action, in order to determine the questions raised
in this case: because it is possible that if Sarvis arrested
James “in the legitimate exercise of some duty of a cor-
porate nature which devolved uwpon him by law or by
the direction or authority of the corporation,” as, for in-
stance, if he arrested him for a breach of a town by-law, the
doctrine of respondeat superior might apply, and the town
council might have heen quite justified in indemnifying him,
and in that view it would not necessarily follow that such
a resolution would be ultra vires—it would depend on circum-
stances.  Then a very nice question would arise.  On whom
is the onus of proof placed in an action such as this? Is it
on the plaintiff to prove that the resolution is ultra vires?
Or is it on the defendant by his plea to set forth the cir-
cumstances under which the arrest was made, and to prove
th'm in order to establish the authority of the council to
indemmify? The question occurred to me whether or not 1
ouzht to turn this case off on this ground. But on reflection T
have reached the conelugion that, under the cireumstances, 1
cught not to do so. No question of the kind was raised at
the trial by counsel for either party. Tt seemed, on the
contrary, to he taken for granted on both sides that as the
case of James v. Sarvis was tried before me T was fully ac-
quainted with the alleged cause for arrest of James by Sar-

vis.  As a matter of fact, this is true. But T am of opinion

avail myself of matters of fact within my knowledge when
such matters of fact are not established by the testimony

|

{

1; that stricily T have no right in adjudicating upon a case to
!
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produced, although T might, if required, be sworn and tes-
tify to such facts. In this case, however, in view of the fact
thit the counsel on either side have apparently dealt with
tiis case on the assumption that T was acquainted with the

; alleged cause of arrest, I am of opinion that T will best serve
the ends of justice by dealing with it in the same way, and
) that, under the circumstances, T am warranted in doing so.

1 think it would be unfair to do otherwise, hecause, if the
bl qu-stion T have now raised had been raised at the trial by
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counsel, it would have been a very easy matter to have
secured evidence to prove the alleged cause of arrest.

As a matter of fact, Sarvis claimed to have arrested James
without warrant, having found him committing an offence un-
der paragraphs (f) and (g) of section 207 of “ The Criminal
Code, 1892,” by causing a disturbance in one of the streets
of Moosomin by swearing and being drunk, and by dis-
orderly conduct wantonly disturbing the peace and quiet
of the inmates of dwelling houses situate near such
glreet. He did not claim to arrest him for the breach of
any by-law of the town. I find that Sarvis made this arrest
as town constable or policeman in this but in no other sense;
that he was not a constable, so far as the evidence discloses,
except as town constable, and if he had not been such con-
stable he would not have made the arrest at all.

It is claimed on behalf of Sarvis, in the first place, that the
resolution of 4th September was not ultra vires of the coun-
cil or illegal, and that it is binding on the town, and, which
probably would follow as a consequence, that the payment
out of the moneys to Messrs, Brown, White, Elwood & Gwil-
lim and Johnstone were legal and within the powers of the
couneil,

The question to be determined in this connection is
whether the relationship of master and servant existed be-
tween the town and Sarvis in respect of this arrest, so as to
make the maxim of respondeat superior applicable and
render the town liable for Sarvis’ act, because, if the maxim
applied the resolution in question was quite intra vires of the
ccuncil. T am of opinion that the maxim was not applicable
and so hold. The author of Dillon on Municipal Corpora-
tions (4th ed.) discussing the question as to when this maxim
is applicable, and when not, as regards such corporations, in
section 974 states as follows: “ It may be observed, in the
next place, that where it is sought to render a municipal
corporation liable for the acts of servants or agents, a car-
d:nal inquiry is whether they are the servants or agents of
the corporation. If the corporation appoints or elects them,
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can control them in the discharge of their duties, can con-
tinue or remove them, can hold them responsible for the
manner in which they discharge their trust, and if those
duties relate to the exercise of corporate powers, and are
for the peculiar benefit of the corporation in its local or
special interest, they may justly be regarded as its agents or
servants and the maxim of respondeat superior applies.

These views of Chief Justice Dillon are quoted with ap-
proval by Taylor J., in delivering the judgment of the Court
in Wishart v. The City of Brandon, at p. 458. Chief Justice
Dillon proceeds further in the same section cited above: “ It
will thus be seen on general principles it is_necessary, in
order to make a municipal corporation impliedly liable, on
the maxim of respondeat superior, for the wrongful act or
neglect of an officer, that it be shown that the officer was
its officer, cither generally or as respecting the particular wrong
complained of, and not an independent public officer; and
also that the wrong was done by such an officer while in the
legitimate exercise of some duly of a corporale nature which
was devolved on him by law or by the direction or authority
of the corporation.” This whole section from Dillon is
cited apparently with approval by Strong, J., in MeSorley,
v. The Mayor of St. John? at p. 559. Supported by the
authority of so eminent a Judge as Sir Henry Strong, and
by the judgment of the Court in Wishart v. The City of
Brandon,' and the general trend of the judgment of Sir
William Ritchie in MeSorley v. The Mayor of St. John,* con-
curred in by Mr. Justice Taschereau, I have no hesitation
in holding that Chief Justice Dillon puts the law correctly
in so far as he states that in order to make a municipal cor-
poration liable upon the maxim “respondeat superior” for
an act of its officer the wrong must be done bv such officer
“in the legitimate exercise of some duty of a corporate
nature,” In Cornwall v. West Nissouri,® at p. 12, Gwynne,
J., lays down the following: “These municipalities have no
jurisdiction, except such as is expressly given them by sta-
tute, or such as is necessarily incident to the effectuation
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of the powers which are expressly given. A township muni-
cipality (as such) has nothing to do with the administration
” and Hagarty, C.J., at page 15 of the same case
in delivering the judgment of the Court of Appeal says:—
“Here we have to deal with a clearly defined statutable
body, constituted for a declared purpose, and whose only
means of obtaining funds is by resort to direct taxation. We
think such a body must be held to a rigid abstinence from
all expenditure not warranted by express enactment or neces-
sary implication. The administration or vindication of pub-

of justice;

lic justice is a matter wholly foreign to the purposes of the
defendants’ corporation.”

I may add that this is in accord with what I have always
ccngidered the law on the subject to be. The councillors
of a municipal corporation are trustees for the citizens and
ratepayers of the corporate funds. It is hardly necessary
to cite authority for that, for it is obvious. I will refer in
{hat connection, however, to the remark of Proudfoot, J.,
in Morrow v. Connor,® at p. 424. The councillors have no
power or authority to apply these funds, or any part of them,
as they may see fit, or for any other object than such as the
Act incorporating the municipality contemplates.  There
are authorities which support the proposition that a munici-
pal council may render the municipality liable in trespass
or for damages to a third person by doing some act not
within their corporate powers, and possibly also that it may
render the municipality liable to a third person in some in-
stances by ratifying or adopting the wrongful acts of its
officers. It is a very different question when, as in this case,
the citizens or some of them intervene to prevent the muni-
cipality or its officers deliberately misappropriating the
municipal funds, and if misappropriation has been made to
compel the parties in the wrong to make it good. I will
just refer again to Wishart v. The Cily of Brandon* That
case i8 very much in point, so far as the question I am now
discussing is concerned. That was an action against the city

‘11 0. P. R. 423.
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for a false imprisonment by a policeman appointed by a board
of police commissioners for the city, and who held office dur-
ing the pleasure of the hoard. It was sought to hold the
city liable for the wrong on the ground that the policeman
was a servant of the city, and that, therefore, the maxim
respondeat  superior applied.  The Court held that the
maxim did not apply, and that the city was not liable. It
is important to notice that the arrest in that case was al-
leged to have been made for a breach of a city by-law. It
is not necessary for me for the purposes of this case to

go that far. But in so far as the reasoning in that
case is applicable to the liability of a municipality for an
arrest not purporting to he made under a municipal hy-law,
or in the legitimate exercise of some duty of a corporate
rature, I quite agree with it.

It was further urged on behalf of Sarvis that the coun-
cil by this resolution of 4th September ratified his wrongful
act and adopted it, and thereby rendered the town liable to
ar. action at the suit of persons for such wrongful act, and,
therefore, that such resolution and the payment out of the
monies thercunder were infra vires. Now, I am not pre-
pared to say that in view of this resolution the council did
not ratify Sarvis’ act quoad James, and that James would
not have had a good cause of action against the town. The
resolution of the town council in this case went further than
that of the executive committee of the ity Council of To-
vento in Kelly v. Barton.* 'The resolution of the executive
committee in that case merely authorized the city solicitor
to defend the action brought against the police officer. The
Court held that this did not amount to a ratification of the
transaction as a whole (see page 623). In this case the re-
solution of the council was not only to engage a solicitor to
defend the action, but it was also to indemnify Sarvis against
the consequences of his wrongful act. We do not know
what effect the resolution of the executive committee would
have had on the judgment in Kelly v. Barton if it had gone
a: far as the resolution in this case, but I have no hesitation
in holding that quoad the plaintiff in this case and the other
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ratepayers he is acting for, and in view of the nature of the Judgment.
relief sought herein, no ratification of Sarvis's wrongful act Wetmore, J.

by the town council can help the defendants.  This act of al-
leged ratification is the very thing complained of, it is the
very act which the plaintiff and such other ratepayers claim
te have been outside the scope of the power and authority

of the councillors ag such, and 1 have upheld their conten-
tion. It is idle to sayv that although it is illegal to have
passed the resolution and fo have acted on it, yet it must
e supported because it has given a third person a right of
acticn against the town which he would not otherwise have
had. If James had a right of action against the town it
would he because the council by its resolution had quoad
James rendered the town liable with Sarvis as joint tort
feasors. Sarvis is not in that position, especially as between
himself and the ratepavers. A muncipal corporation is
neither an |l|1|\'|n!nl.\ company nor a guarantee company,
and I cannot see on what prineiple its couneil can be held au-
thorized to indemnify a person for an act for which the cor-
poration is in no way liable. It may be of importance to
Lear in mind that the resolution in question was passed af-
ter James had launched his action against Sarvis by issuing
and serving the writ of summons, and in this respect, T im-
agine, differs from the position the executive committee,
mentioned in Kelly v. Barton,' were in when they passed
their resolution.  On thiz question of ratification I will also

refer ¢

ain to Dillon on Municipal Corporations, sec. 463,
where it is stated: “ A municipal corporation may ratify the

unauthorized acts and contracts of itz agents or officors

which are within the scope of ils corporate powers but not other-
wige.”  And in sce. 147 the following is stated: *“ When a
municipal corporation has no interest in the event of a suit
cr in the question involyed in the case, and the judgment
therein can in no way affect the corporate rights, or corpo-
rate property, it cannot assume the defence of the suit or ap-
propriate its money to pay the judgment therein, and war-
rants or orders for the payment of money based upon such a
consideration are void.” Tt is true that further on in this sec-
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Wetmore, J. demnify its officers against liability which they may incur
in the bona fide discharge of their duties, although the result
may shew that the officers exceeded their legal authority.

|

Thus it may vote to defend suits brought against its officers
for acts done in good faith in the exercise of their office.”

A number of American and some English authorities are
cited in the note to Dillon for what he here states. T have
not been able to obtain the American authorities cited, but

[ I feel quite confident that the officers indemnified were per-
forming acts endeavouring to carry into effect, or bona fide
helieving that they were endeavouring to carry into effect,
some municipal objeet, or something in aid or for the benefit
of the corporate powers. Because, if I take what is stated

fitly in Dillon in the last citation as broadly as it is stated, it wonld
be quite inconsistent with what was stated in the preceding
portion of the section which I have cited, and also with what
is stated in section 463. I have, however, read the English
cascs cited, and in all of them, and in fact in every case
which has been brought under my notice, when officers have
heen held properly indemnified by a municipal corpora-
tion as to the consequences of their acts, or as to the costs
ol actions brought in consequence of their acts, the act com-
plained of has been one in which the corporation as such
was interested by virtue of its corporate powers. In Lewis
v. Mayor of Rochester,” the mayor and assessors of the city,
at a Court of Revision, expunged the names of a number of
burgesses from the burgess list, and the burgesses applied
I for and obtained rules for mandamus to command the sue-
ceeding mayor and assessors to hold fresh Courts of Re-
vision. The corporation retained the plaintiff, an attorney,
to shew cause against the rules, and he sued the corporation
for his costs. The Court held the corporation liable, upon
the ground that the question in litigation under the rules

“virtually affected the powers of the constituent body.” See

judgment of Erle, C.J., at p. 175, and I also refer to what he

30 L. J. C. . 169; 9 C, B, (N. &) 401; 7 Jur. (N, 8.) 680; 3 L. T.
300; 9 W, R.. 100.
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states at the same page: * The law appears to me to have been
well laid down in the case of the Attorney-General v. The
Mayor of Norwich® that the right of the corporation to incur
expense is limited to expense in respect of the due perform-
pa-

ance of the trusts imposed upon them in their corporate c:
city.,” In the Queen v. T'he Lichfield Council ® nothing decisive
upon the question was decided, but Denman, C.J., and Cole-
ridge, J., stated in effect that they would not say that it was
not proper for the council to protect its officer whilst in the
duty of his office in carrying into effect the provisions of the
Municipal Act. 'The order moved against in that case was
quashed for irregularity. Inthe Queen v. Mayor, &e., of Leeds®
the Court quashed orders of the town council for payment of
costs and expenses of opposing a rule for a mandamus to
receive and count the vote of one Radford Potts. At a cor-
porate meeting of the couneil of the borough, Mr. Potts’ vote
had been rejected by the mayor. These orders were quashed
on the ground that it did not appear that the rights of the
corporation were in any way affected by the question in-
volved. In Breay v. The Royal British Nurses’ Associa-
fion,'® cited at the hearing on behalf of Sarvis, the right of
the corporation to undertake the defence of the servant was
put upon the ground “that the society would be liable for
the very same thing,” because they themselves published the
libel for which the servant was sued.

Sarvis’ next objection is that he did not receive the
money complained of, and he denies that such money was
paid by the town at his request or on his behalf, and claims
that such payment was solely voluntary on the part of the
town. It is true that Sarvis did not receive this money
himself, and it is not charged that he did, but I find that
it was paid out by the town at Sarvis’ request and on his
behalf. The payment was voluntary on the part of the town
in the sense that it was not made under duress, but it was
not voluntary in any other sense.

2 Myl & (‘r. 407, nﬂirming 1 Keen 700; 1 Jur. 398, 'h & \[ 401 ;
1 0. B.900; 7 Jur. 670; l‘.! « J. Q. B, 308, 12 L. J. 9 369 ;
1Q. B, 706’ D & M.143; 7 Jur, 669. 66 L J Ch. 587; (1897)
2 Ch 272; 76 L. T. 735; 46 W. R.86—C.
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The minutes of council put in evidence and verified over
Sarvis’ own signature as secrefary-treasurer, prove beyond
all question that he was the instigator of the whole trouble,
and that the resolutions in question were passed at his
request. At the meeting of council of the 4th September
he informed the eouncil that he had been served with a writ
of summons at the suit of James, and requested them to take
up the case and indemmify him, and in consequence, the
resolution of that date was passed, and again at the meeting
of 4th December, after judgment had been given against
him, he requested the council to take the matter up, as per
resolution of 4th September. It is idle, under such circum-
stances, to pretend that these resolutions in question were
not passed or the moneys paid ont at his request or on his
behalf. 1t was contended that Sarvis brought the matter
before the council as town officer.  This does not appear
to me to be material, but if it ig, I have no hesitation in hold-
ing that his principal object was personal, namely, to get

himsell protected by the town against the consequences of

the action brought against him by James,

I may say here, in view of this fact, T am of opinion
that Sarvis was a proper party to this action, even if
an order is not made against him to refund the moneys
paid out.  In a suit such as this for a declaration to
have the resolution declared illegal, and to |»l'¢'\|'ll[ any
further moneys to be paid out under it, Sarvis, who in-
stigated the making of the resolution, and for whose benefit
it was passed, was entitled to be heard and brought
before the Court; and in dealing with the question of
costs, it is to be borne in mind that, while the town has
not contested the question of the illegality of the resolu-
tions, but has practically conceded the point, Sarvis has
fought the question out, not only on the ground that he is
not bound to refund the moneys paid out, but also on the
ground that the resolution of the council and the payment

gal and binding on the

of the moneys thereunder were leg

town.
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The next objection raised by Sarvis is that this action
cannot be maintained, because no application was made to
quash the resolution, under sections 268 and 269 of the
Municipal Ordinance (C'. O. 1898, c¢. 70), and that he is,
therefore, protected under section 273 of the same Ordin-
ance.

These sections are taken from the Ontario Act, and they
scem to have given very considerable difficulty to the Courts
in that Province in construing them. Sections 268 and 269
are, it seems to me, merely permissive, and allow an appli-
cation to a single Judge in the way prescribed, and appoint
the time within which such application must be made. I
weuld be very much surprised to learn that it ousted the
common law jurisdiction of the Court to quash by way of
certiorari. 1t is not n