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JUDICIAL OOMKITTHor Tin PlllVT 000(10^.

ILL, ^d Al

II

CUUXOri, OltAlrtWII,'WniT«HAiL,?,d A0OU8T, li«t^,

Cor*m The Right IIononibt« Lokd Kinohiiown.
"• 8in EuwAKo Hxam.
" Till Nahtm or Tui R6Lt$.

On Appeal fri.i« th« Court of (5uo«n';i,Bonch. Lower Otoad., between

TIIK HA-NK or MOWTRKAL, . " -

'. A''KON0Rl(jl4NBHlip8OIfi>P<r, \.
(t't^intift^Hlh* Count Mowf,

Jittui-Ul. ni.t Oiik 8io«k U .n imm^MbU junf. ^ Bmi-oiidwi.

S ^ b, I.W In tUe ««. „f «,to. of ImmoveWblo ,.r..p..,t,'t ^'^ >„„ „„„ ^^

Thi» w.. en Appeal to Ilor MAJ«.ljf in Her Privy Council from a ludgmon*
rondored by the Coartt,f Quoonl, U«nol,. at Moutroai, on the 31.t day of May,
l«flO, of which a full report i. given at. poge 169 c\ ,tq. of the 6th Vol. W the" liower CnnadiiJurUt."

mjtoundM Faly^r, Q.C., on behalfof the appenant/ argued, in .ubetanc'e,

"

.^Btullowa:

—

," '

Tho^qu^mi Involved in i\m appeal ia of gcqerafimportance. The uudoratand!
>ng on* practice of the legal and ootariul profowiona in LowerCanada hitherto-Imv^n that .ho dealiugH by a tutor with the pcrHoual property of hl« luino^ are''
v,JWr«t.d. ahould fhe.deoiaioo of the Canadian C^urtof Queob'8 Bench bo mVin-
talned, the la,^ will be Unseated n^d many past ttan'Hac.ioba will be impeached

"immeuul"-""
"'" '''"'"''"*^ " "''"'^'''"' ^"""^ '^'^ "" ^ ^ couaidored aa

T^ Judgment of the Superior Court o^ Lowjr Canada was founded Jn the
hjpothc8.8 that^the shares are '< immeUBlos fletift " or '< ehoses pricieuscs." •

i ho Court of Appeal decided by a majority of Judges on different ground..
They held that a tutor has not ^powjr of alienaUng even moveables except

Thflar tT 'r^V'"™"''" '^ ^ '^' erounda on which theydecided

> on ll r- M """ ^?"^" " ''''"^" '"'" '^' '^^ *"-«'' ^"-« ''"•'h i« founded
[

>j
on tl.0 Cml Low, a*.d regulated by customs and ordonnanccs.

The „,. ^^Tr ^t
*'"'''" '"'''*^' "'"''""'' °« "I^'*' P«>^«<»«« o" tbis head.The questiort. therefore, must be determined by reference to the general F«neh

f^ , _ Vol. VI.-^No. Lv -

1
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Tb* Buk of
. Montreal

Tl.

It will be oonvenient to consider first : What was the Civil Law npon the

.-. Bubjeot. The tutor was " doniinus " for purt)08C8 or administration, and clothed
^^ ' ' with a plenary power of a\|cnntion, subject to an account which he had to render.

He was originally hound to alienate without any formality and without mak-
ing any distinction between moveables and immoveables. Digest " Do Tutelfi."

Book 26, Tit. I,Scct.l, contains a general account of the tutorship: " Tutelaest
" ut ScrviuB definit visao potestas iu'capite libero ad tuendum eum qui propter

' " setatem suam sponte so defendere nequit, jure civili data^ ac permissa ; tutores

" autem sunt qui earn vim ao pctestatem hubcnt: ex quore ipsft nomon ccperunt,

" itaque appcllantur t|itore8 quasi tuitores atque defensores,"

From this pnssage it appear^that the office of tutorship warf originally contem-

plated in the light of a personal guardianship.

The tutor was lippointed with the objeor, of protecting the person of the minor
who by rea!?on of his tender ngQ was held unable to protect himself. The origin

_ _ of the word proves this theory; Tutor being simply Tuitor or Protector.

In his capacity of personal guardian the tibtor naturally became the manager
of#11 the minor's property without exception. He who was the proper person

to protect the minor would prima facte be the proper person to superintend his

property. Iti this manner he bcciime the acting master of the property, whether
real or personal, armed with i(ll the authority of an absolute proprietor, including

full {wwers of alienation at his own discretion. The only check upon him, if

even that existed in early times, was the aceount of bis tutorship which he had
to render when the minor came of age.

In the Digest, De Administratione Lib. 26., Tit. 7, sec. 27, we find the possage

which became a mnxim of the Civiliuns " Tutor qui tutelam gerit, quantum ad
" providentiam pupillarem, doniiffi loco baberi d^bet."

The tutor, it is also enjoined, must be diligent in securin" ^ propierty of the

^ minor, and for that end is clothel with plcnwy powers qTsnte.

So extensive /Indeed were these powers that it was settled that not even the

special dircct^ions of the minor's father could restrict them. For it was seen

that circumstances niisiht change, and reasons unforeseen by the father might
arise which would render an unfettered power on the:^^tor's part Jndispensablo

for the benefit of the property. JEIence the will was tr6lit«d as merely directory.

The Digest, " De Administratione," Book 26, Tit. 7, 1. 5, § 9, shows this entire

independence. ^-^

,

" Usque adeo autem. licet tutoribus patris prseoeptum negligere, ut si pater
" oaverit, ne quid rei suae distraheretur, vel ne mancipia distrahantur, vel ne ves-

" tis, vel ne ddmus, vel ue alise res periculo subjects^, liceat eis contemnere
" banc patrti^ Toluntatem."

If the father of the ward could impose no such special limitations as these> it

can hardly be supposed that the " conseil do fomille " (which had nonexistence

under the Romans) can impose them now.

The fundamental principle of the Civil Law was oppo.«ed to any restrictions

irhatever on the tutor's power fo dispose of the property. It Was held, and wise-,

ly, that unless purchasers could depend on the tutor to make a good title by
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fcimaelf, the miDor would be • suffufer } this spirit breathes strongly in the tbore m* Bnk of
passage, but not loss in others. The object was to protect the minor solely. o»tml

|

Again in jBook 26, Tit. T, I. 12, § 1. , Slmpto^'etTt

• "a/JusB bonfi fide a tutoro geata sunt, rata habentur etiam ex rescrlptis Trajan^
«t Hudriani. Et idco pupilius rem a tutoro legitime <|istraoUm vindioare non
potest, nam et inutileM pupillis, si administratio eorum non servatur, nemine
scilicet emente. Neo interest, tutor so^endo fuerifc, neone

; quum si bondfide res
gesta est, servanda sit ; si malfi fide, alienatio non valeat."

The expression bond fide'in this passage refers to the tutor's justification and
does not impugn the title of the' purchaser.

"*
'

Mala fides may dissolve any contract, for, where thgre is fraud, it is the uni-
versal policy of the law to mjike the loss fall on those who commit the fraud.
A purchaser who hparticeps criminit is liable for the consequences of the

fraud, but if a purchaser can come into Court with dean hands he has an equal
equity with the vendor and " paribus equitatibus lei prjevalebit."

Applying these rules to the present case, no charge of fraud against the Bank
can be supportod.^hey stand in.the position of bonfi fide purchasers for value.
If 4he minor is ajnjprcr, her remedy is in the first place against the defaulting
tutor;, possibly sE^^igJjt follow the property into whatever hands it has passed,
but the intermediate purdianers are secure.

Such was the state Qfth,e early Civil Law. The tutor's power over all pro-
perty was unlimited and third parties were entitled t« treat it as such. •

But in course of time it began to be perceived that in the case of real pro-
perty the loss occasioned to the minor by an imprudent or fraudulent sale was
incommensurate Xrith the possible advantages- to be derived from a wis« aad hod/
est one. Land is by nature stable, audits value is not liable t» i-apPd fluctua-
tions such as in the case of personal property requires immediitetM&on to secure
the owner

;
the only danger of loss waafrom fire, and this Was oWsldered of infin-

itesimal importance compared with the losses frequently suatahied by the tutor's .

anxiety to realize for his own protection even in an unfavorable condition of/jthe
market. For it must be borne in mind that, as the tutor had the power oflon-
vertiog and securing the property, he. was made responsible for the Ibss i/anV
occurrcd(See'Pandeot8Vol9,

p. 213, edition by Pothier.) JUnder these circumstances the written Law interfered, and hence begSi the
grand dfetinction in the tutor's power between " mobilia " and " immobilia "

The innovation commenced with the Emperor Severua who published an
edict (oratu)) by which tutors were interdicted from selling the country property
in land and houses belonging to their minors ; one exception was, howevv, admit-
ted even to this, viz.: if there should be a debt outstanding, which t^ t^t of the
property was insufficient to satisfy. In cases where the minor was associated
with some other person in joint-tenancy, this other person iras to have notic^and Uie mortgagee was to be paid oflf, where there was a mortgage on this very
country property In this exceptional case the tutor must go to the Pnetor and
obtain an order for sale and then proceed to sell. .

This edict of Severus will be found in the Pan^ts Lib. 27, Jit. 9. (see
<dfli. by Pothier, vol x, p.-232). ^ »*•«'• v««

^1
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TbaBankof The follofring fire the terms of i|:

—

Montreal „ pjj,,^^^^ patres cottscripti, interdicnm tutoribus ct curatoribus, ne pradia
fiUnptonet *i'.^^,,-^„

^^i g„(juf.lana distruhunt.'insi, ut id ficrct, parcntes tcstamcnto vol cod--

V^ icillo oavcriut. Quod si forte oos nlicnum tantum erit, ut ex rebus ceteris noni

possit exsolvi ; tunc Pnctor urbunus vir oliiriHsimus adcatur, qui pro su& religione

Kstiinct qtfso possint alienari obligarive dcbeant, mancnto pnpillo uotiono, si pos-

tca potucrit probari obreptum esse prsetori. Si coiuiaunis res erit, et sooius ad

diyisioneni provocet ; aut si creditor qui pignori agrum u p:i rente pupilli accepe-

rit, jus exsequatUr ; nihil novandum conseo."

\ ' In Potbier's edit, of the P«adects, p. 512 (Lib. 26, Tit. 7) we find these re-

marls on this. edict under the heading " Distriictio rerum pupillariuni, Quoenam

distrahi debont." >

" Jure PandiBOtarum, ei qui tuttiam administrabat, hoc 'primum inoumbobat

™ _ - _ . onus, ,ut omnes res pupilli njobites, neo non prtodia urbuna distrahoret." ^
The tutor had no option about selling what was still within the range of his

i independent authority. Mobilia and proedia urbana must still be sold or the

:

' tutor will beJiable for loss accruing to them.

'

"^

Pothier continues by quoting Ulpian (apparently) to show what was to be un-

... derstood by " proedia urbana." This passage may bo cited as showing that from

the first moment when it became important to distinguish between the different

denominations of property, quaiity or nature wan adopted as the test, not value.

ThuB.it stands.

—

r* '

^' Urbana prsedia omnia o/dificia accipimus non solum ea qusB.«ant in oppidis

Bed et si forte stabula sunt vel ali?^ meritoria in villi* et in viois vel si prietoria

voluptati tantum deservifentia : (^w^ urbanum prsedium non loctis facit sed mate-

ria. Proindo hortos quoque si qui sunt in sedificiis constituti, dicendum est _

urbanorum appellatione."

He adds " Plane si plurimum horti in reditu sunt vinearii forte vel etiara oli-

torii magis haeo non sunt urbana.'* Not implying by thi« last sentence that

value is the test, but that if the value is clearly very great it may be an element

to show what the Huture of the property Li. -

After this edict of Severus the tutor was unable to sell the country farms and

other landed property of his own power. He might however apply under urgent

pressure of circumstances for a special decree of a Judge by whitih he was author-

! iaed to sell and protected from the consequences of what would else have been a

breach of the law. This is the situation alluded to by D'E^peisses Des Tut. et

,
Cur. xvi. 5, 10, where, in speaking of the " autorit^ de Justice " a later amplifi-

cation of this judge's order, he says :

' "Parle droit Romaia,il»(les tuteurs) eussent faculty de les (meublesip^ris-

" sabl^) vendre de leur |iutorit6 priv(Se quine riquirait cette autoriti qu'en Va-

h *' liination de$ immeubla,"

y The caution with whici this alteration was introduced is worthy of notice.

\ / The change was at first very slight. " Prsedia rustioa vel suburbana " were still

/ the only exception to the ^neral rule with which it was evidently thought a bold

- innovation to interfere at afl.

So far, however, the new law appears to have worked well and to. have bectti

1
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•bana," and here the phraseo^y
the Pandects (Pothier vol. 10, p.

and thon/in the next (I^ we find the change made by

introducos a now element. ARain/eferrinir to
23.4)Lib. 27, Tit.9, II,wefini{

^

' Jure Piindectiirum ex oratj^o divi Sevcri
^ hibentur ulienuri,'

Connlaiifine.

non animaha supcrvacua, alienanda sunt "
f

Penrent, nee

The word niancipia included *y the last ikiot »ui. .a u • •«

Ti,e»c word. muB, „„dc, .he «„iver..l l.*a „f interpolation be .miiod ™i.

«««mbaupem,aa in the Iwt .entonoe im|lvin» that aninauIZ.

deel [;T"
"'"" """ *"" " ""^*^ " "" ""»' f^ "f *• P-

"Ergo nee in Mlutom den res minorum potest. Unde it. r>T™l .. »
S. -porviginti ,uo<,.e.„ni.,^i„„„,r», q..^ li dftel l!dZ:

uuuu, rae-^icaiwl preelunon w everywhere manifested

The Bank of
Uontreal

Tf.

^<lmpton «t tIt.

«
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MoMtreiU
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I t.i ill Bpiritand iJlettor toproyont such i suppogition u is put forward in this

udod in tuoh restriotions beyond^ the irnme-
c;ihe, VII., that any^ing waiTto be mo
dtiite lubject of trum.

Tlius it appear/ clonr that, by the

4

. . . Vl Law of It4)mo, the tutor was enabled
of his own authorfty, so fur ns third pa ties were cftnoerncd, to sell the incorporeal
personal propert/ of the minor at lc;ii t, which is all that concerns the present

uestion is, hov far, nd subject to -what modifications, this au-
thority was adrAitted wndor the old Fi snoh Law, or Droit Coutumiir. The ear-

liest distinct authority wo have on thb point is to be found in the Edict of Or-
leans, ordoiinaftce d'Orleans article lOB. " Los tuteurs et curateurs des mineurs
seront tenus sitfit qu'ils auront fait ihventaire des biens appaftenans ii leurs pu-
pils /aire vmdre pur auloriti de Jijtiee le$ meublet piritmhles et employer en
rente ou hdritages par aoit de pareitt et amis jes deoiers qui enj)roviendront
aveo oeux qu'ils auront trouvda com^tans ik peine do payer en leurs propres noma
leB profits de tcls denicrs." ':- / —
The pp.wcr of the tutor is stated/by Pothicr, Traits des Pcrsonncs, Partie 1,

tit. 6, sect. 4, art. 3, § 2 in these tej-uis :
" Ije pouvoir du tuteur sur lee biens du

mineur est tel que tout ce qu'il fail par rapport d leijr administration k la^mfime
efficaoitdquo si tons ces biens It^ appartenait. De la cette mazime de droit:
' Tutor doniini loco habetur.'

"

This is an entire adoption of tUe great maxim; of the Civil Law.
There is an iiriportant paasageSn Demplombe^ Gours de Droit Civil, vol. T, p.

371, No. 697, respecting tka sale!of "miBubles'f by the tutor's authority. He
remarks that the Civil Code wtitoh en^ined the sale of " meubles oorporels

"

appears not to have oonsidered t le tutu's duty with reference to " meubles in-

corporels," '^siich as stock or dcbtnturcS, see Art. 452, 457. He draws the con-

clusion in these words :
" La soli ition la plus jjUridique est celle qui voyant dans

le tuteur le reprdsontant general du pdtrimoiAj^ pupillair6, le regarde comme ca-

pable de fttire seul et sans formal t^s, 4 I'dgard deQ tiers, los actes ^our lesquels

la loi en effct n'u pas exigd de conditions ni de formalitds." -'

The maxim of the Roman law Was " Tutor! qui tut^am domini loco habetur^"

and hence came the principal of J^irench law that the act of the tutor is that of

the minor (Potliier, des Person ne»'^|)art 1, tit. vi., art. lii, § ii) ; or that the tutor

being placed by law in the situation of domimis should have" as much power as

the dominus ( Dcnisart T. iv, v6. Tuteur, No, 75.) So also Mesl<S asserts "that

originally tlie tutors had comp^^te authority for the sale of the minor's property

(Des Minorit<;.«, part I., ch. viii. No. 17.)

The words of Domat are equally strong : "Xefwuvoir et I'authorl^d du tuteuT
ont cette eflFet, que tdiit ce qu'il gdre est considdr^ comme le fait propre du min-
eur." Witliout multiplying authorities on this part of the argument, the gene-
ral French law is clear that the tutor represented the minor and in principle
had plenary power of administration over all his property. It may be admitted,
however, that, while adopting the principle of the CivU Law the French Jurist
adopted also the exceptions as they have been shown. Generally, therefore, the
tutor had\iot authority fo alienate " immobilia etcetera pretiosiora " " iinmeublfes
et choses precieuses" without the "decret.du Juge," which corresponded to the
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prrotor's dccreo. Not tFiat%iis power wjts intorfer«.l mUU ^~Z '.

thathiHp„ce.,din«».„„s«ppo;t«rby«deTr:;^^^^^^^ '-
^^.^^i^

t.oo.eo that ho would bo liablo for the c«n;^uo„cc. ^^'0! '^^
tutor IS analogous to that of an oiooutor in Encland T '7 ,

govern the duty of an o.eputor wcxe drawl fr^tro HvH ''""T '
"''''''

such F.rti^s of it a. rolated U>Ad.i;tu^^^
^'"^^ »"'' ''^'^'-''^

The duty of an executor is well eatabl'ishAl. On the death of fh^ » .the personal estate vests wbo'ly in the eiecutoA a„.l ?. k. , •

'"'**'"'

4n,o,.,L..„,j .b^.h:s:;^ r«,z uii.'r^'Tr-
W . . reed, 1, „„i .,..i„,. ,t„ ,,„^, ^„- J^™^'^ Tj7'"'reasonable, or it is imDossihln for »i.» ^ i

executor. And this is

^*^''f"g
«an be clearer than that atl executor may «o to markPtwUK I, *

An agfentis accountable to his principal onlv and thflr«r«« :p

In Hopel vs. Liddell (21 Beav. 202) where tra8t««. La „
««ip.., i.L held noil b. „»«„v; .brt^^^'i:r:r "^t

to be i«idT„T« r . ^T *"'*^ """ "P""?^"* »° the ooaveyanoe deed

;>.™g dop, », i»s .x««,«M ft« theoo.«,»jr ^ '^~"^ ""'• -

J.

'<^
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Montreal
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SUnpioii et vir
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The BMk of\Tko oxcoutor mifi^ht hove bocn culled to aooount fur the fundH he had dmpoaod of,

ut iicitiiur the trannforeeof the HhareR, nor the Bank noting bonA fide, oould have

b^on miido onHwornblo. The duties of the tutor dro unalogouit to thom of an

cxMutor, and the same prinoiploH, boin(( (grounded on roaiion, juaiiee and even

theitomo law, uiuxt be hold to apply to^(h<ti<)i8bhnrgo of both offiooa.

A8\(br the Hubtutor lir»fdnty is Tmiftod to a more Huporinlendanoe of the pro-

cecdin^ of the tutor. If ho hsH reason to sunpeoUdiiihonesty or infidelity he may

move th^" oonsoil do fumUle " and procure a change of tutor. The property is

utterly beyond his disposal, and before the wotld he is a stranger both to tuto^

and ward

The pretentions of the respondents amount to the imposition upon the Bank

of the duty of sub-tutor, to watoh over thooonduot of the^utor. Misoonduot is

attributed to the^nk in this matter for not cheeking the pr6«$indings of the tutor.

They should haveVcquired, it is said, the authority of a " donscil do fumille
"

before transferring these shares. Surely if there is culpability Anywhere it lies

rather with the " conseiKde fumille " than with the B.ink. It was the ." eonaeil de

fumille " who gave to DelM)o the oflSoial character in which he appeared, for it was

by their choice and election that ho became tutor. Upon the death of the grand-

mother the paternal uncle tooiMteps to be appointed tutor, but the " cdnseil de

fumille " deliberately preferred Dblisle, even though at that time ho was insolvent.

The pecuniary circumstances of IJ^islo must have been known to the " coiiseil

de famille " but, whether solvent or in^lvent, so long as he held the appointment

of tutor, parties wei^e bound to deal withjiim in his official character when act-

ing within the scope,of his authority. \ '

\

vlt was the duty of the suhrtutor not merely to protest but to take proceedings

sot aside the appointment of Dclt^o, and also in the iiature of an injunction

tp^ohibjt any alienation of the stock. The prot^ or notarial notice had no

legal effect whatever. There Was no evidence to supp^t the a&sertions contained

in tlie mjitice j and the most important fapt which should liavo been put forward

ns a warniW to the Bank, the insolvency of Delisle, was bot mentioned at all.

The sub-tutoiVin fact, acquiesced, merely attempting to shield himself ngainstrtho

conscquciieos byNin informal protest. Surely the Bunk oanout be expected to

^upply the neglect of thtc sub-tutor.

On the whole it ttpp^rs that the tutor must bo held, whether undof the pre-

cepts of the Civil Law ot\thc old French law, or judging by the anulogy^pf an

executor in England, to be ptuocd in the position of domihm with respect to ppr-

sonah property and to be able UKdi^pose of it accordingly. " .

Some of the authorities howev^ allude to a formality which must bo consi

dcred, namely Uie autoritd de justice, (see D'EspiSisscs Vol I. ed 4to., p. 573.)
" D6b que I'inveataire est fait les tuteuKs et cufateurs doiveut vendre d'autorit^

de justices les meublos perissables de leurbsDupilles ou mineUrs suivant I'article,

102 de I'Ordonnance d'Orlduns quoique paria Droit Bomain lis eusscnt faculttl

de les vendre de leur 9u(orit6 privue. qui ne requ^rait cette autorit^ qu'ea I'alid-

nation do9 immeubles."

What then is this Antorit^ de Justice, MesI^, '^~^ait<S des Minoritds des

Tatelles et CuratcUos " Vol. 1., ob. VIII, page 136, No>Q, says : " Lea Articles

5

i.>,: -X
\
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iatQrigatioiLqtt'awun 4e»t<Mi^aftrweK"

doa mMa cxpli(|uent quo la vente ftite pn^Kutoriti de juatioe eitt oell« qui ao Th« Buk «r
fait pnr un scrj^cnt."

;

\ Moutr««l

Afioin at p. 151, No. 30 :
•* Vdn vendro pnr mtorUt Jejuatloo, c'eat prendu- 8"ni*o«'«« »»^

dqj juge una ofdonnanw qui aMijrne lo jour de la vont*, qui ordonne d« lu puti-

lier ot qui oomniotto un Horgeni pour la fuire?" ».\ , ^

/ Mo»l<S Tomo 2, page 35, speaking of tho formalitiefl preaoHl^ed fbr the sulo of
'

.

jinuieubioa adds^ " II en serai^ do nifime d'une ohoae purement mobiiiOre, niais
d'uno grande vql&ur et qui formerait pour ainai dire touto ou la ni»j«uro partie
do la succession." It is (Joubtftil if thia prppotition oould bo supported as it

^

stands
;
but there is no evidence in the present case that the aO^shitres were even

a large pint of the minor's inheriunoe.
.'

,P«rri6rc, referring to the edict of Soverus, remarka ; " II y a quelques can aux-
quels le d^cret du juge n'est pas oikiessaire pour rendre valable l'uli<$natioD dcs
biens des m incurs, Buvoir: J-

" Lorsfiu'il s'ugit de ohoses mobilidres qui |wuvcht diminuer de priz par la-
longueur du temps." Jurisp. du Digoste, Vol. 1, p. 637.
Now shares in a Bank muot necessarily be liable to considerable flucluationa^

.
in. value, posniWy to permanent depreciation.

Toullier, Droit Civil Tit. 10, § 3, vol..2, p. 387, art. 1222, states what acts
require the authority of a coneeil do famille, referring especially to the «ik of
immeubl^

;
he docs not include tho sale'of meubles. See also Ibid p. 369. Ail.U9.K No exception is made by Toullier even of rentes.

Hence it appears thut the autorif^ do justice does not moan that the Court
creates an authority, for that already exists, but merely that it j>ut it in
motion. (*

• wiitL^tifv ;? T!"" '^'. "•
'"*""'**

"
•'

'
"""'*^ ' ' •'^*«''"p'^

"
<J''««««° whichwin justify the tjupr in doing what all along he had tho power to do.

ZTc^Iffe^ct ,h 7'T'
""^ ''•'* tH'>»toritd do justice" if necessky at alldoes no affect third parties, it remains to consider whether those 30 shares ofBank Stock are "meubles p^ri.sablos " in the sense of this principle. If heyare simply." meubles perissablos "and not cither " immeubles," which will s^anTelv

be^a^rguod, or .; immeuble fietify then the Bank had no option buttZS -

The pririciploif the old law of FWnce was this, "-obilo vilis poeseasio"Thus Marcadd in his Explication du Code N.pol6o
, /ol. 2 p 254^ 263

vTaJet^r""'^,'"'^"''"'"^'''*''"^--^
"Q-"»"« -.euMrnous a on;

tTTiB'TbllirdT'T'^^

la lkc„t77 '" T"' "^ '"*»"•'• ^iaparaitraient et I'obligation ot mfimo

tl^l *""•"""''"'' '^
''^'"T' ^^ actions dans lescompagnLdT^

^^^±r:::i'i^!^^^ ': ^t^--^ ^^ -ir bo^^
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'itinx Bunk Huiok an "{ninioubloR flo-

tho old French lii».
|

0. xi., dowriboa " ohoNcs pr!6oicunca
"

IX roli<|Uu« ut livrufl dans Icfl luniHona

W should be borne in mind thnt injifis ohm no direct vote on the alienttioo

o! flic aharca waa over put forward by the oonacil do fmnille

Tliq judgment of the Superior Court

lii- ' U not Rupported by the nuthoritie

l/)iM)l, Inwt: Cnutumierca liv. 3, Tit. 1,'

iiH being, " Icn prinoipaloa bnguoa ct joyi

dca Prinoca et Huutit Uuronx."

Jiriilion (p. 305, Vo : njcublca Uiihcurt*) given a Niuiiinr dufinilion of '• chorea

prtjoiousca/!

,

. .

"

" II CHt dea mcublcs ai pr6ciouxqu'on on oaaujotit lit vontc ii certainon lormitlj-

tdi*, tclHquo diuHiana, pierruricH."

Thus it wns mainly precious stoiios, gold and silver which oomo under thia

definition : iirtitjlca in fact which might in aomo aort be regarded as heirlooma.

A spcciul value may bo attached to these things as in tho oiw) of family jewek
and then the rAtriotion against their s«lo may well bo underHtood.

Possibly "choHCH preciouscs " may iiIk5 bo held to comprise house-rurnituro

which in fact, like fixtures, savours of tho realty. Thus iMesld (VI. eh. 8) suys i

" A regard dcs meubles pideioux et dos moubles ordinaires etiiiit dans lea ni.ii-'

sons do campugne, les tuteuta so gouvernuront pour lour veiito et cuiihorvutioa

selon Tavia des parens."

The reason of such a restriction as this also is apparent, A>r to dismantle a house
might often bo more fatal to tho minor's interest than to hcll if. There is no
buoli reason in thiii eauy .

.

' - .

Tho case of " 6H(Wes prifei^usea " was an exception to u general principle, and,
like all oxooptiong^ must be construed with the utmost strictness. Where tho
law is express h pihoviwll, where it is not express, the general principle, not tho

exception, mtist gdVern.

It will be urged, however, that the law of 24 March, 1806, ond tho decree of
the 25th Sept., l&l 3, speaking of reatcaiiur I'Etat et actions do Biimjue, assume
theriir to be only transferable under an authorisation by the conseil do fauiille

and according to the formalities prescribed by law.

These laws, however, have no direct authority in Lower Canada as they boar
date long after tho separation of that colony from Fronco. That they ore not
declaratory of the previously existing law is shown by Duranton (Cours de Droit
Fran^ais, note to No. 655) who, referring to the change made in France by the
law of 1806, says expressly :

—

" Avant cette loi aucune disposition du moins expresse ne limitant le pou-
voir du tuteur m6me pour les rentes au dcs8u»^ 60 francs de revenu, le trans-

fert qu'il en aurdit fait soul eftt peut gtre 6t6 inattaquable."

Cochin jCVoI. V., Part 3, page 427) explains the peculiar position of " rentes
con&titulcs " thus :^-

" Dans le remboursement d'unc ronte constitute, il (le tuteur) no dispose d'au-
ouii imroeuble: o'est le^^biteur de la. rente qui en offrant le remboursement,
6teint la rente et fait disparaitre I'immeuble, o'est lui qui le convertit en deniers,
sans le fait, sans la participation, sana le oonsentement ni6me du tuteur; et le

tuteur eit reoevant ne fait qn'accepter une aommtf puremcnt roobillaire." /
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The rMult of (heM authoritiM in th.t tbflM 80 h.rei ooin« mder (he d........ r.
inat 00 of .. a.euble..- But .ho«Id it be held otherwi. with ^dttZ "-*"

ble It therefore i. impowblo to deny tho shares the (,uality of meublos
They were a. such wholly under the control bf the tutor and not in the keep.

*

quire into and judge of the neoeesity of a «ilo iind transfer of the shares could
,
not legally refuse to transfer them at the requisition of their tutor
Again sifch shares are commercial commodities, and liable to rise or fall inTa «e aceo^^ipg to the circumstances of the market. Thoy are ^ot ' ' immeuble.

Sa ofr °'*""'f
^'«"'-': Consequently t|,e 30 shari in question were. „M of the ;,m«„«/..,«,e of tho respondent during her »i«>rity, wholly in hekeeping and under the control of her tutor for the time being. fZlZ Invquestion -PecUng the tutor;, right to make auch tmnsfcrs « he Id ^Z^" t

ransfeiws Lastly
:

The rospandonts having instituted ^„ action SOTinst DdiHio

him for the rehyunt or balance thereof, it iiust bo presumed that Delislo in thatap ion dubr accounted to tho respondents ter ,he pr'oceeds of the ^.el'o?^30

M? J r "'P""f"'" "" *«^PH from proboeding against the appellants

The material facts are not in dispute. The question k purely one of Cana

^iTo" F rTr T *'' P**""' "' '»•« ^"^' ^ .Uenato^he'pro;rty ^ h ^

rnZgJdiot::,^oi:.""''"'^"'^^--'^^^
The appellants are obliged to contend that the power of a tutor over prooertvof tl^s description is so absolute as to enable him to alienate, it bthr^leli

ollltT'TT '""'' "'*'"' '^' --«aa arose, he took the

2vedSeBnrr ^^T"'""^""^^^^^^ The notice which lie

. ^IdJ^^'r '" ^"^ """^' ^'^^ -' "^"'^^ ^ ^V«l with the .hares

X his l?r" 'r ""'"' "" '"'''^ ""^ '"^'^^ -»-^ when nl:

rn;;rto^::tr:;tr\rr:i^^^^^^
s»r.Ulet^u„^etn.admijist.Ja„.^^^ -
JK)»nt. But he IS clearly the perspn to whom the minorand the uunor'sfri«„I

..«. /. .^ "'''«^"»*>'771); "EnpaYgooutumiernnn«ft.U p„„^,
iw-de—donnor leirararou traSiielfe J5 ml„ou„ 4 „ui <,oi «,nt leuM

,,
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Muntrcal

SiBWMoa •> vir,

'm«S?"1i'*
'"'"*''*"* "» '«»»"' «'^»>iu,un.. pnr l„ nf.y)ir quo l«, tutour* «>nt o^IIk^. do Mn
.... nvontuiru on prdminoo dun ld^iUmocontr..«Votour.,.ii o,» un Jhhro«d tutour.''

Hut tho ollc^«tion of in*.lv..noy wm not n«,«H.ury, Tl.., |M,«Ui«„ of |)..|i«i«
w«M notorious, m,d hu* bo.,n udniittcd by tho li.nk tlir.,u«li.Mi.T IJndor tliOM
clrounmunoo., o»«n woro tho tut.,r'M ,.„».., tho miuuo ,m thi.l of a,f ..x.-cutor,
whioli it in not, tho ducJHion of tl.o ('anudiiin (Jourtn would bo ri«ht. riut tho
rmpond.ntH prefer to ro«t thoir ciwooii tho gonural luw of C..n..d« and tho iK.wor
ol tho tutor.

'

Tho hiHt..ry of tho oiwtinK f!.,ri«diiu. fnw Ir important, b..th to in'l.rprot tho
outlioriticH and tooiplain tlio prinoiplo., th lliin history thoro uro thr.o st.iKon—
tho Civil Uw <.f Homo, Uio old Urn of Kr«nco, aiid tl.o ,„odur.. L,.w of C«n..dil.
rho Codu Nup*ldon l.iitt no authority, nor evon «loMirv.,« <'X;.ii,i,„.tio.., HBthVow-
inx liKht on'tho old Kronen Law/ lt.t txaininution uiunt bo roKurdcd with nut-
^^leion, 08 likbly to niir^toad rutht/r than dircW. '

'

i, T''"
'^^''®' »'''•'« ^'x'" ^''vil ftn t.othin-4 !«« thnn to rovor^c the fornior law.

Before the Code tho Kononil rah w.« that tj.o tutor nmsf /»/Yi<,r«., now it \n that
r. lie mmt aliemUr. It, \n mocAxty (.n tliix i.oooiiiit to notice whuthor.ti.e writers
who eiatuine this question wi^to boCfo or after ^*o Codo.

In tho first place, what UJha poWcr of the tutor ? Voot, in hin disHortation
on tho Pundcota (Lib. 27, Tit. \\) Wyn down iho law nod catalojiuw U.o rt'^tric
tioiiB laid by it on'theiutoi/,. power of alio..ot|!p\ '• (iu.nmH uutoritus'tutorum
uiugna Bit, ot in niultiH, ^no plori*|uo' oa»ib«Js infinnuin Mipplcal pfipillorum
judicium in nc^otiis per coh contralioiuUH, (|Ui.udoque tui.icn Huffii^ions non OMt :

id«|Uo potiHMiuiUni, in rebus pupilioruu. ulionundis uhu venit. Nam tt«i unto ora-
tionemSeverietudeamscoutum Honiituscon.sultuni Nolit lutoris uutoritate pro-
cc8«erit rorum pupillarium ulionatio utqjifdivisio pcstea tamon alitor fieri

ut pluriinuni non potuit, (jumn ni intorposituin fuoCit n. i^iHtratuM ^orotuiu."
Voot goc8 on to Hpouk of thd^roHlrietioi.H imposed by Sovorus and Oonstautine

on the alienation of lurtdjjd projwrty, and thou procoea^ :
«• Et goneraliter rcrum

omnium imniobiliuui, utcunquo slerilium, alionatio intordicta fuit......uti et mo-
bilium corum, quae servando «ervaii posHuut, neo tempore pcreunt, voluti uurum,
urRontum, voateai gemtoao, aliaquo mobilia prvtioslora ; solfi rolictfi tutoiibus
licontifi ulionandi sinedeoroto res tales, qucu rfSrvundo scrvarinon possunt, quules
sunt fruotuR, uoimalia suporfluoj vostes attritio, o't alia his uflSi.ia."

Further on ho oontinuosCon the samo subject :, (2) " Sub rebus autcm pupilla-
ribus alicnari prohibitis etiam hie oootinentur res illsB incorporalos, quod imino-
bilibus quantum ad ^ilurimos^juris effootus acoenscpi solent, Ao proindo lion

sinedocreto procedit alirnatio cmphyteusios aut supor^eiei neo saUnaruiii
aut fodinarum metallr, cretlBB, arenro, et similium, 8cd nto Absque docreto lioita

UMUsfructus aut aliarum servitutuip tam personalium quam reulium remis.sio.

Idemque circa reditus anauo»auC ceuaus remittendps, vol in alium transferendos
statuendum videtur."

Such according to Voet wore the limits placed on the tutor's authority even
under the oivUlaw; he then remarks on a curious case which hud arisen, whe-
ther a floating^atermill was to be Included in tliese restriction?, inasmuch as it
portpok of the nature both of « mobili "and" immobiliu" his words are as follows,
" Et quamvis nlblendinnmjiatabilejjjuatnyis LWP.P.a9da Tea mobilifl fit, JMdct fortnitig plpri.
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bu» obnoiU OMlbuii ttqiM peHoulU as Tloleotli flmnlnU, niulll»,.i« liwupor m rAa^if
~IS[''»*''""it>«" i«»pcn».iii oonMirvanda, niout a tioniiulliii in nuniurum rcruift, niuB •«'»"«»^

mrfando R«rfari iio«|uount, el ob i<J aino dooroto diatrahi poMUiit, rufdratur. Moo- •'"'^" •* »"•

tuiiua voriua (amen, niiio d.creto nioloridinum tulo atioimri n«n poww ; ouiu uti(|u«
''

'

c«mMc», illud rem iiiohilcin pratinauu cmo, a>.*|uo aptuiii anaorvalioni, aU|ue iuqI
vextea prottbwD, (|unruai aliciiirtio |)«riuiMii non eat."

Kveh If tho moMt llborul twt b« mlopicd Hn<i property may bt) alicniita<r wUh-
oiit a doonu', if it comoa inid the cutoKory of tliiri^it (|iih* aorvmido aervuri non
pOHKint tlitw HhiiroH oun hiir.lljr bo lioM alioiia»»lt>. Hut if Vtwt alatoa tliu law
•coufutoljr tho nrntrlelioM ia fti more •w^'pimj, for a floi^iiiK watermill onmoa
withiD itM liinitN aH btiii« a thiiiK of too ^I'eat vXo to bo Wbiuittod to tho tutor'a
aolo didcrvtion. ,- > '

,

Strictly the law after tho timo of Conatantlne appcora to huvo boon thux, that
the tutor had. no power to alienate valuable movoablea without a dooroo au'thort-
«in« him HO to do, any moro than ho h;id p<>wor to alienate abwiute iuimoubles

'*

without Buoh tt deoroo. Wii«th«r thorto sharoa bo niovoablea or initnovoubloa the -
tutor had do jmwor to nlienato them. Ilia duty wua confined to administration
,«nd administration is totally diHiinct from alienation ; Iloincooiua (Recitations V. -

1, p. i'M, 800. 4t;8, Dupin'a edit
: ) onunoiatoo tho same prinoipie " Idem thoma

p iradoxum JuMtiuinnus no«tcr don.onHtrat 2o. cxompio tulorfs, (|ui non oat domi-
iiUH rorum pupiliarium, sod nudus adminiatrator.'ot tanion oaa ali^uundo recto
ohonaro potest

;
diciniuH, oum nllqunnd, footo alionaro : distinguendum cnim est

inter bona iiumobilia ct mobilia : hoec modo fron sint protioaa'ndmodum, ct wr-
vnudo sorvui-i non psairtt, lioito ulienuntur L. 22 C. do adm. tut. L. ult C
(juundo tloo

:
non opu. confra, ai sint immobilia maximi protii, alicnario lioita 1

non OHt, niai accodonte uiogiHtratUH deoreto." /

Tho old French Law adopted precautions 9ven more stringent and ofyot wider
range.

The ordihanco of Orleans requires tho " autoritd do juftioe " for the sales of
all " AoublcB poiiH^bl6>»."

..

Forrliire (Do la mlAorit^ et do li^ tutolle, part. IV, sec. 2, p. 166) especially
pomto out the restrictiops on the Civil Law imposed ty legislation in Franco
especially under the edlc^ of Orleans; " Natrti des effeta du pupllle, le tuteur est
obhgd de mettre son attention A vendre \<U meubles perissables, et & lea vendre
non de son autoritS priv6o cdjfil{6 le lui permet le droit remain mais bien d'au'
torit6dujugo.lnsiquelc^tiiU«ntBourotetQraverol. Doctrine fondle sur la
formelle disposition de rarllcW 102 de I'oi-aonnanoe d'Orl^ans : ily a eu dans
des tenijpe posterieurs, de pareil rdglements."

'

^he same author says (sec. VIL p. 21ft) -

. " Le tuteiyr est consider* comme 6tant le maftre. Th^orime qu'il faut!fintfin- ^dre re auvement A I'autoriti qu'a le tuteur d'.mlnistrer lea biens puplllaires;
car s .1 eat q«estu,n de lea ebr^cher le tuteur n'a en oola aucun pouvoir-nam "
tutor .0 re pup.ll. tunc domini loco habetur cum tutelam administrat, non cumpupiUum apohat." ,

' " r"""

"Ainsile tuteur no peat donner les birtadu pupille comme le juriaoonaulte
faula.l,ddc.d6(Lag.ttttorad utUitotum 22 et Leg T.n.i ... Titinnrnn.tnf?B)

y" W^
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t^jijii^e* t)4^^mn qal n'a rim d« HArTtilUui d«a qa'o;i hit qa« noua n« ponvoos Iran*-

Slmi
f«rtor 4 dwirui m qui n4 n<ra« appartiflnt

TJh* iD.!«,/«bility ofalionation att^iolxm

dfj,

I not ifiotlljr U) I

iblo#alwr"Bdf I

eawibl..

real «atato or imworo-
•bfea, but to ofiMijr daKiriptiona of tnovaablo# alw ^ asdf (hit la aqually Iha eaao
both URdor th« Cirit Law and und«r ihaT FrA^|lb taw. Both fhwu prinoipal and
(Vom authority it ia clear that thia inqapbilily «itAridfld to " prtSoiouaoa " »o
" nmm oonatiti^" to '' ||Otiona do Unquo " and inanj tiling* Uiaidua whioh.
•re not idnmovaabloa in th« Drdi^y aMeplation of th« term.

The r^al tout ia nut tha Miipotof of lh« property but thqir vaina

lUjr of proacrvntion. Mf*%m\n^\% thia propoaition in hia Trali6 doa,

d«i tutallw ot curatailoa V. L, oh. 8, page 144, No. 8. ^K**
" Dana I'anoion droit, lea tutoura dovraiont faira vondre jeaAi^

•tioua loa meubloa ; il n'y avoit quo loa bidna de oampogni, qmiMi aorait'A

les fiilre raloir que lea tuteora no pouvaient vondra MinsJfiuptHu Jt^ Vtvxa-.
^ pereur Conat<intin 6ta aux tataura «t aux (>'ai'at«uj[y|^pfoir da/endro laa

DiaiMoa do villo, rar|<ool«rle, loa hnbiU dca pri|t, ti toiaifimeHlfje$jtr4tieiix :

11 leur iwmiot .aeuieqaent hr vcuto dea bnbiu qui no pouvaient ae garder ot dca
beatiaux auporflua." .^-i.

In the next page he aaaerta the authority of" oonaoil de fninlllo."—
" A I'dgord doa ineublua prAoicux at dea meubloa ordinuiroa dtant daoM lea

naiaona do campagne lea tutoum uo gouvernoront pour lour voute ot ooosorTtttioa
eloo I'aTia doa parona."

In the following pagoa ho quolca the ordinnnoo of Orleans, and observes ita

affect in these worda :

*

''/iHfP" 102 de I'ordonnanco d'Orl^ana ordonnooux tutoura de fairo voudre
par ai*Hfrii<S de justice lea meubloa porissublcs do Icurs mioouni."

Thia auMritd de justioo was a aolomo authorisotion from a competent court,

'

and was put in force with clear formalitioH, as MeaW dewjribes it.

" Cent prendre do jugo une ordonnanoe qui assigno lo jour de la vonto, qui
brdonno do la publier et qui commotte un sorgont pour la faire. II y a dea lieux

oA, outre le sorgent lo jugc conimet un notairo ou lo Kreffior pour ^criro la vcnto."

How, then, can it be said that when forms and solemnities like those arc prca-

cribed they may be disregarded with impunity ? , ^

As to tlie particular property in quostioq in this cose, the prinoipio which
goveraa^he whole system of thft^w jfl to tutors requires that such property

ahould br inalienable except *^ivnu#><urmalitiM^_Shu^^ as these

are thdAMli and simplest m^anugj^MOHiersonul
pljlf^fy ; tlieir value varioa

but slightly, and they are but fSBMncwTtadden depreciation or destruction.

As might be expected the spirit of the authorities is against their alienation.

Fr^minville oeserto distinctly that '• rentes" eveo though declared " mcublos "

by hw are not subject to the tutor's alienation. In his work. Do la minftrit<5 et

5 da la tutelle, vol. 1, p. 260, Lib. 5, Tit. 1, oh. 1, he says :—
" L'injonetion de vCodre les meuble^ est fondle en partie sur oe qu'on veu|t

que les prix qui en provient soit ploc^ et devienne productif d'int^rfita. Oe mo^^
"^jpfimo des dispositions de I'art 452 prouve qu'il nedoit pas s'oppliquer aux

itea coDstitu^s ou fonoidrea eoit aur dea partiouliers aoit aur I'Etat. Lw

^
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•nnutt<».i mwm rm\Mwm )m tnl4r4u d^eapluus ai Hti "l5t wit t*>\\\i,4 m t*. i„„|| ^
(irin^s^vii^raa* qui jxuraiimMrt M|||r»>M«tr t»u« In. muulilo* UffBi. maUora atioolMO.

M«iit,.»|

c (wt HAn* #oute, pafM^b'fu momont da aoii adoptioli, m iKnomU que plus Ur^ "iwHoa •» tte

Im renloa aataietil «li<clar4«8 mcuhlea."

Ill lika niniinwr Pur»nt<>n (»ol. 3, No. S^aflrma " Tuliwr dolt faire Ten- '
,

drtj li'H tu«ubloH '* adAiK in the noM, " Ced la it'(>iit£od pu dea uieublaa iii

|M)r()U tola <)U« Imi runl'mi, l«a or^ane«« exiKiblfia ou & turoM." >
, ,i,

Tt>t) re^tca conntiUn'mi* wcro iimrdy irivesim«nlM of HioiM»y »« proJdOit %im
iuWrvMt, tli« raU) of which Uma wtttlajd by the agrcofiiBiit o4' tho'partiea. lav«Bt-

nenU in tioiik Htoek, capcoiuliy Nu«h aharoa aa tkeao iu queNtion, luuat aom*
undar tha lnw aa *tiit«d liy FViiminvillc, inaamueh aa th«y art, •• produoliH A*^
WrCta.'*

Tlio analogy of an oxnoutor in Kn^land liaa battn arguod froni, but tio aUol

innlojfy otiata : Tbt arfruuient for the app«llBO<i kMilumii ikak tta In
"

power in far moro reatriotud, l Hut ovoii tho ^mef of an eieoiitor doca iH|t i

CORoa rel^uvo tliird iwraunN treating witJt hiiu iroia ItabUitv, Tbua in ffj-^ va.

IlobortH (4 MadiH) the Ld. Chanflollor auivl :— '/ 'M
" KVury iwraoii who aoquiroa poriioiml wwU by Abrenchof truat in th/oicoutor

i* re»p<)nnible to thnno who uro ontttled under iIm will, if ho ia a party to tb«
breath of truat. (Jcncrolly apouliiriK *'" <'«<» n«t bccomo a party to the brimoh
of truat by buying or reo«iving ua a pledge tor nio»ey advanced to the oxooutorphc tinio any.part of tho pomonal na^oU, wliothoriijwoifiottlly«lT«n by tho will

TP()therwi8o, beoauoe tho talc-or pledge in held to bo prima facte tioniiiBtoBt with
- the duty of an eicoutor. Oenorully apeuking ho dobs become a part^ U) the

breach of truat by buying or receiving in pledge any part of the personal niaaeta,

not for money ftdv^^nced at tho time, but in aatiafaction of hia private debt,
bcciiuMe this aale or plod^e ia primd facie Inconaiattfpt with tho duty of an
eicoutor. If a party dealing with an exoftutor for tho peraonal aaaeU.paya hia ^
nioney to the eicoutor, so that it may be applied to tho purpoaea of tho will, he

'

b not rcaponaible for the excoutor'a miiiapplication of it : but if in dealing with
the executor ho doea in- truth pay hia money for the private purpoaea of the
executor ho ia equally a party to the breooh of trust niiether he applies hia
money to the private debt of the executor or to ttie priwte trade of the ez»-
cutor."

^

This diatinction appliea to the conduct of the appenanta. The transfers wer«
made for the payment of the tutor'a private dobta, and tho Sank was awai« of
the intention and thereby became participators^in The illegaEty.

LaaUy the alienation ia " nnlle de plein droit," absolutely ull and void ; and
the reapondenta are entitled to treat it aa auob and to be pul in the same poii-
tion aa if no tran«ifer had ever been made.

*

On this point Voet ia agAin an authority. • Lib. 27, Tit. 9, No 9. -
"Quod ai in rebus, non niai ex deoreto alienandis, deereti sohennftafl non fticirit >

•dhibiu, ipso jure nullum pleramque e«t, quioquidgestum fue^t" •

He caniea the rule farther than is requisite for the pitMent parpom, asaerting
that even the praetor's decree, if kqpwingly and wronsftillj giveo. wUl work no
•^•privatinn nn the pnpil

t

>

^
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/:

"**! *- ''
r

'.' S;J^"**'
*1*V*

'*"** "•'** P" '* *"*«"' ««n« »''«ntorit^ du juRe est nulle de

L^ n
•'""*.«»"•»'"» "o^«<l«"'» venditionen. foetal sine decreto ipsojure nullan. esse: .docque a.ii.ori non opus C8s« resUtutione in integrum 'J^^8U.tquele Pupjlle devenu adul.e pout dans les n.6me. cas faiTrLo nd^ U

,r:rB:c™ '^ '""^•" ^"' ^" --^^^ ^^^^^ ^''-^^'" ^«^^'
'Jlf«7ialHo(Vol.I,p.209)8ay8: " Le tuteur qui vend sans cause viJrifi6e

e ZdT"7o 7:tr-T
"'"^-^ "" ^™""'^"

'»"' vendraitZ;:;trr

ZrT^A <^°^-2'P-35) "I'arest'tutionn'est pasndoessairequandletu-

del"-^"XT f;A" 77 " "'^ •* "" ««" ^« p-'^- <»-
'«^ '-

dlw ^ (Vol.
1, p. 145,) " Quand la formalitd necessaire pour la vente

I Sr-rVT**"'""^^ 80 also Magnin (Vol.1

pm.l4ge8 ou avantagea. Toute novation de leur part dcs droits de ccux quieont sous leur puissance est nulle de droit

"

' » «« «cux qui

«..S'T' ^T,t !' P- *^' ^"- ^^') "'y^ *••«* ••> ««»« <"•««« " la niinorit* <5tait

Toirb;! •/"""•""'•'' As to the a,^„.ept that the respondents a^e
.

estopped by the judgment against Delisle: first, it is not so pleaded • seJdC

The dates, however ,how that this suit wa^ commenced before the judgment

llTr TTn^f"^^'
««°««9«e»tly, ther^ could be no estoppel. ' ^

«ir, o. A. i^o«oc«, in reply:

The.inai„'contcntion of the respondents that the valueof the property notts nature, ,s to decide as to the tutor's power of alienation is opposedto irirciple and unsupported by authority.
^^ ^

""'

The p^sage in Voet (Lib. 27, Tit. 9,) applies to real property and such msavour of the realty. Wl,ere he eitends the limitation, he is merelTJarl?
against a narrow misinterpretotipn of the general prin'ciple. He Xts h! •

. great d.st.nctH,n made by Severus and Constantino between landed and pemnal

rriL'.'.r?'*''";':
'''•"•^' -therbyway of warning, that the 1^.?^may be held to mclude some things which, taken by themselves, appeJTw

personalty, but which may be affected by being closely connected with Zrealty.

"

Thus, also, the tutor would iiot be permitted to sell an easement, suchU a rigiitof way, over h.s minor's property. And where Voet suggests that gold, silver
.
gems hangings or valuable property, may be included in the law forbidding

to tSei^lty.
^'^^"'^' '' " ^""^ '^"^ ""^ ^' ""^ '^"^ "«' '"'»«'«5

/ The instance of the floating mill does not assist the responLfs a,gamen^
for the pnnciple •hich makes such a mill inalienable is not its value, but iti
nature, whiph partakes of realty. The same remarks apply to the passage ia.

it>a
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Heiiieooiu-, who .fter wying " DiaUdguendum eat inter bow ia,n.obili« ct Th,B«.ko»
mobiJia, appears to carry the limitation further when he Speaks of "molilia ^oXir'
maximi pretii," as distinguished from » mobilia." But this ektension can only si-i-^'et tIt.

embrace " choecs prtoieuses," which i« a mere translation of " mdbilia maziuii
pretu." The doctrine concerning "choses pr^ieuses" was yery ooiifined, and"
applied only to articles of the greatest value, which might be regarded as heir-
loomfl, having a fictitious nature of their own, pnd not to such property as the
shares in question.

// t,r
"'^'""^•<»° «^ '^« hnffiBgfi of FerriAre in the first passage quoted,

(Fart IV, See. 2, p. 166) shows that the " uutorit^ de justice " he speaks of is
not a restriction, so that the sales made without it would be void, but merely a
mode which the tutor is directed to adopt. His sentence opens by asserting that
the tutor IS bound to sell the mmble, pM„able>,, that is, he must seU them under
all circlimstances, for no, qualification is mentioned, and then Ferridre shows '

how he is to Si.ll them. The latter part of the passage, therefore, concerns the
tutor, but not third parties. Indeed the conclusion to be^rawn from this pas-
sage is, that If the tutor could not procure the authority, stiU he is bound to
sell even without it.

The next passage from the same writer (^. 7, p. 215,) applies only to « im-
meubles, that is the " proedia rustica et suburbana " of the edict of Severus •

for It IS founded on the maxim. " Tutor domini loco habetur " of the civil law* ^
"

which was universally referable to landed property. The word "dominus"
*

would not be applicable to personalty. ^
Freminville was cited to prove that « rentes constitu^s " may not be alienated

''.f"f'»;*P'^«'»J»«thority. (SeeVol.T,p.260,Lib.5,Tit. 1.) But Fr^min- .
viUe cites " rentes constitutes " and " fonciores " together, and impliedly his
argument rests on this classification. " Fonciores " is equivalent to " ground-
rent ;' and if " rentes constitutes " can bo placed in tlie same category the rea-
soning is spund, inasmuch as they may b6 said to savour of the realty .But
bank stock .8 not " rentes constitutes " much less " fonciores," and does not io
any way savour of the realty.

"

Even if « rentes" are inalienable as " choses precieuses," whicl/may be the
^ '

meaning of Freminville, it does not follow that shares in a privatJ corporation
are sttbh

;
for the security is evidently established on a weaker basi

_ The value not the character ofthe property is the true test PeJidre (Jurisp.
Vol. I, p. 637) supports thb view, where he gives as the exception to cases in
which the judge's decree if necessary: i^

"Lors^u'il s'agit de ^oses mobili^res qtil peuvent diminuLp^de prix par la
ODgueur du temps." TLat is to say the possibility of depreciation appertaining
to the apparent quality of the property, not jits pro-existing value or quantity,
isjto guide the tutor. ^ '^

If the property had co-bsisted of a single share, it would have been equally in-
alienable according to this rule, had it been of such a nature as not to be susoep-
tib of depreciation. But these shares are particularly liable to such depre-
ciation, for the Bank Charter expires in 1862. Lengbh of time, therefore,
would not only diminish bpt annihilatn the vnlue.ofLth»jtfo

|wfty

1
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KieBtakof
Montreal

Slfflpwn et vir.

*'

As to the passage cited from Voot Lih V? T.» a •» • Z T" ~"

" no., nisi ex decreto alienabiiis ''Ti • V ;,
' * " """^"''^ '" *'""«"

_^ ^^

eio aiienabilis.
,. e.

, to imyveables, which these shares are

That'Vr« r"7T
""'"'' '' '''' P»--ges*q«\d from FerriA™ and MesW

p. Jm)."''"^
*''' ""'"''"'' ""'"""^ illustrated bj Potl.ier (Pun.lec.«, V;oi. 10,

^e\!ZoZlT^^^^^^^^ "^"T''^' vaIidc,o„,^uiert ie concours

'

irnii „ 1 TT' '^ ^'"''^ requisites refer to the Jfo of the inrM,.

ofw;™Z!''" "" """'' f"""*' '"'«"' '^•"» -PP"!-'' Cl..r.»

.h/cI"eH„ 1863
'''"'''''°° °° '°°°°"' "^ '"» '?'"—"= «""-«»" of

fe ".°nd '.telLl^'TT/f-
'"'"'•'"" ""' '""P"' P"»»° •» '^"i" «W

0™,r,
" "^ "^'"^ """ " ™'*'. P^ounced the f„ll„,i^

AuCTataiWrj^JK /u /! " P"'*''"'"*'"' *'''"*^ ^^"^ »° the month of

y
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Bned to thi'Dgs

liese shuros are

ire and Mesl^.

i io these pas-

ifercnoes given

ssuifes pour la

} <?t le iiiiDtmr
]

'cbus corulu,"

invariihly ap-
'

ccts. Vol. 10,

yn's Dige.^,

nts' Charter

appointed tatti«. On the death of the gUndmothor, which took [daoe in >Iay,

1846, Kobert Simson, an uncle, wan appointed sub-tutor, and Charles Michel

De Lislcj the Btcp-fathcr, was appoinwd tutor of the respondent. This up-

pointment was made on the 27th Ma/, 1846, and in such a manner as not to

interfere with or abrogate the appointment previously made of Robert Simspa
as sub-tutor. / v

Part of the property of the infanit, derived from her father, consisted of thirty

shares in the Bank of Montreal. /Robert Simson on the 29th September, 1846,
in his character of sub-tutor, ga«fc a notice in writing to the Bank, through its

cashier, informing them that O. Michel Jbe Lisle had no power nor authority

to sell these shares. (/Notwithstanding this notification C. Michel De Lisle sold

six of the shares in Doceuibe/, 1848 ; two more in January, 1849 ; ten more in

June following ; and the remaining twelve in the following month of September,
1849. In all these oases the B^ak pf Montreal made the transfer of these shares
in the books of the Bank, as required by De Lisle, out of the name of the father

of the respondent, in whose name they wore standing, into the name of the
various purchasers to whom De Lbje hud sold them. The question in this ap-

peal is the validity of these transfer.

The respondent in 1855 marrie^ her present husband, Mr. Turner, who is

also a respondent. In September, 1857, about a year after she attained her
majority, and being by her marriagloontract solely entitled to the property de-
rived from her father she instituted^iginal proceedings against the Bgnk of
Montreal in the Superior Court of Lo^er Canada, claiming the dividends which
had accrued due on the "thirty shares Irom the time of their sale in December,
1848, and in January, June, and Septeiibor, 1849. The sole question in the
cause was whether the transfer of the share8>aavalid and effectual. The case
was fully argued before the Superior Court of Montred on the 30th of NoWin-
bcr, 1859, when the Court pronounced a judgment in^or of respondent,
holding that the power of the tutor did not extend to the sule^he shares," and
that the transfer of them by the tutor was null and void. f
The Bank of Montreal appealed from this judgnj^at in 186o/to the Court of

Queen's Bench in Canada, and the case was argued in March, /860, and judg-

HwBalikol
MontiMl

vs.

Simpioii et vtlk

ges affirming the

The oorr^t-

ined is the ei

Aether that ai

ment given on the 31st May, 1860, by a majority of the
decision of the Court below, and dismissing the appeal with
ness of this decision is the question before us.

The facts ax» not in dispute, and the question to be deter
of the authority of a tutor over the property of his ward

;

ity extended to selling the Bank shares in question ; and, if ft dUliot so e|^tend,
whether the act can be considered as void in itself or onli Ridable. Ffethft
purpose of determining the question it is necessary to asoeltain what the ]&wS
franco was in this respect prior to the.great French Re/oktion, which is the
law which now obtains in Lower Canada. This law is thL old CivU Law as ap.
phcable to this subject, regulated, nevertheless, by Article 102 of the Ordon-
nanceof Orleans, promulgated in January, 1560, during/he reign of Charles IX
and which modified to some extent in this respect the dvil LaV^rfrf^ had prfe-
viously prevailed on this suhjcet.

' -
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cial authority brcviri ' ' ""' """'"'^ "'"

" P'™*^'" " ^'"f » J"di-

was the aw Ob alSl i„%r' " ".'" '" '"^^^""""^ ""'"'^''^- -^"^ »»«'»

when it wJ furtler rl 1 » T'° .'"
A'''

"''^''' P'"* «*" ^'^'^ «'-^''^«""' ««"t""-y.

by wh h Tn A tl r '^ ^^ ''•" Ordonnanoe of Orleans i„ January, 15«^

under the adv.t J 1 .- ''"l"''*^'"
'"°^'^"'''«'' '»'"» '° '''y out the produce

' ^CL oblvei ^ P""''"- «f P«>P«rty producing a permanent inco.no. It

«bJe which Csh hV •
'"'7^;"J' P^P^'^y «f th« ""nor except tlK,se movc-

LL^K ^.^"'® ""'**'''' '"P*'"^"0U8 animals; and then in oMer to

to 8 VaipT'r;, /"'"u?'''''
°- "•'^^' '""°*^ *'•»* *''« *«*or shall l^ave power

";!irrd";sT^'
'"^^'^--'^-^^^

use^Crd"? P$7f
«^'" «« <Ji«t>nguished from moveables which perish by

pllne^tt T.
"^
r^"*

"" P™P^'*^ ''''«'' ^« "»^>« *« ^«^''io?ate from

sTof iLrbT r'r

^

Just,-!^ n^ ^'T'^^ -^ " ""'"""^ "'•''''"•'«*«'. the sancion of a Court of

obCtef.Jdt:;'""'^''"'^"''"*"^^^^^^

^ZrZi- 'T'*" '1 '"r'
•"" ^" *•>« -^J«" «f-"«h di^.u'Tsion by th -

workl
^f?'<"'«'77>.of which hav« been cited and commented ipon in their

th subii^ jr^^^
"""'"'"« ^'^^ '""-«- -*»^-'- -d the writers on

ion bv iTdS. '""i"'"''
"^' ***' ^"."'''' <^'^«^' '"'d testing their opia-

or irreconcfleable diversity of opinion appears to exiat between them, and that

'i^i.^:m^^

y
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the result of the law so fur as it is applicable to the cuse before us may be thus ii.. «i.,k„,
stated :— -

•'

Monfrlii
•

Tiie tutor's duty is to inuico an inventory of all the property of his ward and S'^'^^V »'^

to tuke an adminstrutivo care in the protection and raimageniont of it ; but
without thcsancrioriofu Court ofJustice hayinK been previously obtained his power
docs not extend to soiling any portion of the iuiinoveablo property of hi^ ward or
any portion of tliat property which is of mixed character ; and further that his t

power IS also restricted fr9„, Helii..g any portion of the moveable property of the
ward without lutcrveiitioii and previous sanction of a Court of Justice bavin-

|been first obtained, except such portion ofitas is unproductive of revenue, nod
such portion also as being of a perishable character will necessarily ^jither cease
to exist or will irom peni.ancut causc-s become doteriorutod in value at the period
o time when the ward *h«ll attain his majority

; and even this qualified power
Of (lis,)osing of property of an unproductive character is stilf further limited by a
restncfon from disposing of „rticles in the nature of heir-looms, as to whieb an
hereditary " pretium affoetiouis" is attached/Although this is an inooiplete
statement of the law, it is, ,we think, ueeurate uiid sufficiently comprehensive for
the purposes of this case.

It has been contended on behalf of the appcllanf, that as in the Civil Law
the original principle was that the tutor stood in the phiep of the father, and wasdom.nus of the property of the ward and, as such, had power to dispose of all his
property the case must be considered as one in which the burthen of proof
les on the respondent to establish that thp property in question falls within
the range of the various classes of property which, by regulations made
subsequent to the original law, should be excepted from the general rule whichgave the tutor complete control

: these exceptions, it is said, were of thrc^ sorts

:

&rst,,rnmoveaWe property, and next, quasi immoveable propertv/,, which was '

called
<; immeubles fictifs ;» and, thirdly, moveable property ofVpctiar value a1

po.ssess.ng a 'pretium affeetionis,'' and being in the nature of hdr-lLs : that
these were only three classes of property excepted from the Control V the tu-
or That all property not falling within one ofthese three classes is sthl subject'
tothegeneralcontrolofthetutor, and that bank-shares do not fall withinVlie L:
Zlr'nflT

""' "^""'' '^"^ '^ Property,-apd, consequently, that the

Z:^^''-' them was absolute and the right of1 reJ.ndent to.
^

.

"rn!.?
?•'''',"''* '5°?'' ""^ take Of this case: we think that the Edict of''Constantino changed the law on this subject, and exempted all property of theward from the saleable control of the tutor, with the exception of tVe pVrtythere mentioned, and that, if the matter hid reniained .s^ed by that Edictsuch mus be considered to have been the law ofl'rance prior to the year 1560And we also think theOrdonnance of Orleans has only altered the law in th^respect by extending the power of sak by the tutorUer the moveable pCty

:[: c:;u;^r''^^'
-' ^'^ -^ ^^^^ ^^^ .r..u^,^^^jz

and without some qualification of the generality of their terms are not entir^, f

/
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H.-.pJi . ,.,.
:;"«-«/ [y

[he caaos .itcd and ccimmord :'
„Tn ^l^r^h'

""
'

'''' ^*' '"'

8toncoof which one case which wa8 oi^.l Je ^ •«Uioruio«
; on an in-

office belonging t, the ward whTc td .^fi:; 2:7 "^ ""'«-'• '«' "»>- -
of her father h.psed to tho profit of the St!teTK'^^^^^^^^^" the guardian of her daughter he

1'
' ''"^V"'P-'«'*i "^ by the widow

. -
office was in the ^ture of '^J^leutj^^^^^^^^^^

the ground that the
iJut the, case procceda to sav • " Tl • .

chose pureroenl mobiliaire. mais d'une .^Zr™!'
'"^"'" '"''

"'"ft''""'"* '»'««<»
'"

dire toute ou la majeure partie de la succeLion
"' "'' "' *^"' '""'"'"""'•*' ^'" "'"«*

if this be the oorroet vi'aw nf tu^ .
".

.PFllant to show that^e BanI « 1^^^^^^ 1 "^f *" *"" ^'^^ ''""^ ^ '"«
as tutor, was entitled to diHpoi .f w 1» T '^" ^''^"^ '"''«»'^ ^isle,

It is always to be borne n^nd that r/n"
""""*"*" *»' * ^'«"» of Justice.

crease, new denominations or^oi^Hy wil :o^^""'
'-^^^^P*--^-eiet, in-

. .;, ^ Observations made and rules laid^^J '""" **'^^''00' »« which the

.vr • Imtwectertain - douul^ f^^j'^TZ" t "* ^'""'"'^
-'Vl..

shares in question do not fall witfeiu^^Z^r? 'T^ .''f
*''« ^^"""^

powerto dispose of without the sa„ctilJft^j2^;'''°\^''o tutor has
our opinion, open to the tutor to spcoulato !Jn„ / vT"' ^* ""^ "o'' '»

• his ward, whether such shares Lth!^ ^V^*^ d«,Wor himself or for

We think that no distinction clb'takenl?^^^^
'^'^ to raS^^ •„,„,„,,

the tutor is concerned between theIt "'}^\'^!^''' «"d «» faTiinhe power of
the Company of the Bank ofEn'l? 1 '? '?! T"*"*^

B"""? .«"d Ires in
and that the'sale and reai^atfont^^^^^^^^^^

.

«?pction of a Court of Justice LdheLr'.'^"'™^ '^' interposition and
pMucing a permanent io^el^TTT"' ''''''' ^^'^^^'^^ '" P'^F'^y
Orleans.

*"""'
"""^f'^'^S ^o the terms of the Ordonnanco of

It has also been an-ucd before hr th.* .i.

authorities held ,o include ad„ , il J^ '^^r "! ''" '''''' '« ^^ «" »''<>

• incIudessak.ButwediBsentCt rr^^^^"^^ '"^^'^^^"'•''j'

' that the administration of the affa rs of« °"T"''
"' """'' ""** t''««"Pl>osition

Frtionofhispropcrty:isonederiJfrolJ ,"'Tl'^'"'"'r^^
thesaleof„„y

Wbd " administration " whicrinIf.eZ
'"' "•""''" *^"»'""'^ ""''°'' '« ^''^

representa.ive;butthisis,io:
:::l^^^^^tutor, and which. i„ orde to avpirn?!"''^^- ^"''""*

f™'" *'*' ^""«tlo„sofa
. ministration, as applicable to aTun,r incr;

""""""' *? "^^P '^'^^'""^ Ad-
sale, unless to the limited andTjl^^^^^

It is partly for this reason hat' J tjlTth":'"-
^'"^'^^ ''"^•

to comment onthe authorities cited ll 1 ,
""° *^"'°*'-^'J'*'' '^^^'••^We

-

and the arguments deduced Im them i r"""'
'^ *'' *^"«''«'' ^"''•-''^

.

levaney to the matter to be deTSed in ehi^Ze "' '" "' "P'"'""' ^'"^ -' '

rieither have we thouffhf i» «p
pre«t French cU, r'he jilj """"l'

*" '"°''''" "" A«'»l«" '« »«

.1-.
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<lon. of Frano. So far a« the«o latter h«vo any bearing on tho .ubjcct they ^ .concur .a br.„«.„, ..,,„ the conclusion already «t«L, that by the law of Fr ni «-«-"

cZdM P*"'"'' \"^-''-'' - '''atnowinforceinthekvinclff l";"«.-..^-e.W.Ca .da, .t waH not .n the power of the tutor io /oil tho Bank nhares without tl^«88.»tanoo and snnction of n Court of Justice \
'V» wiinoui the

The next qncHtion to bo couMidored in tho effect of tl\.io which h«8 actually
.-ker. place, an.l the transfer of those «hare« to per.n. who ,r. »tran«era to7e . .

tlJir'^^'^
'^'':""' '^'- '•'-'PMl-t.cven'on tl^^^«„.ption\hat •

h t , :
"""""'^' ^'^" "'"^ "'" ^''^ "- «"«*^ i ""J that, a«sun.in«thu

.
.0 trunsler ou.ht not to have boon n.,.dc, s.illthat bdnj- n.ade if i. val Jand at the net cjo only bo treated a.s .. voidable tr^nsaetron. ani not^el'ctualiy v„.d, and that, if it bo only voidable, the person, who bo «ht the Iresand ,n who.e nan.os they now «t.nd, on.ht to have bee,, brought befo t eCo n t to answer to a .^tter in which they wore so materially interested.We are of <^,n.on, however, that the act of the tutor, execedin-^ the limits

th s subject, a«.on.,Ht the authors cited, to us, are conclusive on thi.s head. It isnot necessary to reter to then, in detail, but it may be useful to .efer to one pa^X wl" nT
P''";;4>i-hieh ,o^rns th.„ and the reasons for it appear t^^

i ,re Vr t "7''V;"J"^
^y ^*»»'»«'^ i» W8 .< Traitd do Personnel," Part

1, litre VI, Article in, Section 2,
• *""

m^ stating in this passage that a nvinor can, after hj. .ninority is over, re-

ces lettr s quo^pour reven.r centre son propre fait. Un mineur a besoin de let-t^s ontre le fa.t de son tuteur, pan,e que le fait do son tuteur est cen.6 sou
propre f^t

:

n.a.s cette rogle n'd lieu qu'a I'dg^rd de^ ehoses renfermees dans le
pouvoir d un, tuteur o'esta-dire, qui coneernent I'ad^inistration du tuteur Or

'

ce te vente fa.t par le tuteur, dtant une chose qui eieOde les bornes du pouvoir du'
tuteur, n est pas plus h cet dgard le fait du mineur que ne le serait le fait d'un
^tranger qu, serait ^vjs^ de vendro c^t inimeuble. Le mineur n'a done pas plus ^
besom de lettres pour revendiquer cet immcuble, que s'il avalt dtd vendu ,par ur. Stranger sans caract^re; et le tuteur lui-m<3n,e dans les ehoses qui exc6.^ >

<Jent son pouvoir, doit gtre regards sans caract^re." '^

This passage, besides bearing on the point pow considering, is useful also as
po'ntiog out that in the sense in which the word « administration " was employ-
ed by the French Jurists on this subject, it did not include in it the idea of sale

,
Which 18 derived from our English notions on this subject. The observations
just read are made, it is true, by Pothier «th reUt'ion to the sale of immoveable
property, but the principle is the same with respect to all property sold by the
tutor which he had no power to sell, and whiclr the authority of a Court of Jus-
tide could alone entitle him to dispose of. When this excess of power is once
established, then the sale is in fact th<j sale of a stranger, and the act befe com-
plained of 18 as if a stranger had sold these shares, and had then, by fraud or
forgery, induced the Bank to make the'transfer of them in their books. In that

i:

TTT



t-''.'^

,

24 SUPERIOR COURT, 1861.

ne^B.-!, Of eue they would .(ill rem.la liableto the right, of th. n.lnor bo/h f„, ,1. J"' <

BUnpJi.. ,„. ''•;7'7 -"J fo' t»- dividend, which nocracd on ,Jo" 'T ""^

in the oonHldcr.tion ofZ cITI '

'k

'" ""' ""
'""""T'"'

°'-«-t»nco

of S.p,c„.ber. 1846, a , „ ;;;;htlf ,1; "t'?'
".""^^^

'"'r""'
"" "'« -^»"'

regular «ndf«rm„rnoroth?lt^Z^^^^^^^
ity to «,!! the share. .„d ZtL ''"'"' "'"

'T'' '""^ "« ""'h"'-

di«po.«lof,hcn;wrn„ttc^^^^^^^^^

in which c«.e it wa. ZhZlZT Tu "?^ ''"'"'^ '^
^Y"""" '" ^''« """l^.

valitago.
'^ •" ''"' ""^ ""'« ''^ '""• """id bo/lbr Hi. own «,!« ad-

The function, and dnh*o« of »».« ...k » » . /

he ha. no power of activlTv illrf ^ T T" '" '^
"W'"'^ "'""'''y ^«fl"Pd

;

the conducUf he tutrf„d
?""''' ^' ••" "'"'^ '^"7 ^ »>« »« ""«»• ove

per«.n or propertyof h^ ward" Sin'" ^^'1'"^"^^^"^ '"^''^'"^ ^ '»'«

the notice .erJcd by him on 1 ZlT^ T^ ^ ".ore formal or prcciao than

26; and a. the BanVh^ve hou'hffi '".k

'"* "'"''"''^"/ "'"'"' " '^^ »P •» P'

giving notice to the .ub t^tlr „, /k"". "V
"'" detcAlna.lon, without even

tutor%a. making to jrh's';/"
'"""'" '^'*'"' "'fr-oftho attempt tho

book.of aiitho/.h„jLe;::^;j7''^; '^
""t

'" •^'^^''^^ •'»''''^*'

conBcquence., their LordnhL L„T r
"?" "'""K^^". i^hoy niu«t now take the

fer wa., «. fa'r a. regTrdt th^ ^ r^ *'"".*''"' f of making that trans-

powy from her, and^ 'j Z^Ztfr^^^'V^^^ "^"^ ^ P-
and of tho Court of Queen'. CchLf ^ 8upenor /Court of Lower Canada
and ,hey wi.hum.?„dv^: hT^s^:^:!:;/ '^ ""'•"•^^' '^^^ --^^

iVr. RoumleU Palmer, Q. C.
Mr. C. E. Pollock,

For Appellant.

Mr.WickenB,

Mr. Gadsden.

-..^Jilor Respondent'',
(8.8.)

Judgment of Q. B. confirmed.

SUPERIOR COURT.]

MONTREAL, 30th APRIL, /sei.

Coram Badolkt, J.

No. 494.

led,.c.. TaUri^ni^Beaudin. siie Conservatoire
tne taiiie coiuerkaintr. k_ «i. , . /

i«y validly issue without the .ffldavlt
"-^Sr?."?.^'--:^-;^-

having passed without payment bein<. mnZ j!u
^'** ''"^ ""^ W"'""'



?'|f^ff*?»7i'<^

SUPERIOR COURT, 1881.

tnot in the h»ndn of the widow of the purahuor, la order that the flour miKht
ha mid nnd the pluiiitifi might bo paid by privilege oo the proooeda of the aale
of the flour. 4 ^ '

The dofcndant on the return of the writ, mdifeTlhat it be quashed, ohioflj on
the ground that the writ wua in faet a ;uMie arrtl nmple which could only iiwue
on an affidavit in the terms re«iuirod by the statute, and the statute had not been
followed in ihe prosont instance, and that thin statute had abrogated the iooient
jurisprudence permitting the emanation of a writ of $aii!e coniervafoire.

The Court, after hearing and t(frt6<;rrf, rejected the motion, citing Tof^ance vs.
Thoma$, 2 L. C. Jurist, 98.

rttr *,.»...- Motion rcjcote4
Ftibre, leutge <t Jetti, for plaintiff.

J «

Carter <t OirouarJ, for defendant.

(k.w.t.)

MONTREAL, 18th JUNE, 1858. _ __ _

Coram Bowrn, C. J., Vanfelson, J.

No. 108.

Gille»pie ot al., v. Stm.gff ct ul., mdMcOdl ot al., GMrnisheos, and Hutchinson
' et al., intervening parties.

. No. 363.

il/rtiW»d efal. V. The same.

No. 1002.

Jordan et al. v. The some.

JJ«.D '-'^•» •» •"'•''vonlng P.rty who olaimi the p.yment by the I'rothonoUry of • .um of moneyuuder . Judgment In hU, fcvour. I. bound to give notice to .11 the partlo. In the recordJhl» applicaUon to the Court tor such money*. '.
"^ouruv

The following is a brief statement of the position of these causes

:

The original plaintiffs, GillcHpie and others, on the 9th July, 1826, sued out
a Writ of Attachment under which a large quantity of effects and monies were
scuod as well lu the possession of the dofcndan^ John Spragg, and William
Hittchmson, as in the possession of James H. Lambo, and of Stewart Spragg
and W. Spragg, and various other Garnishees.
By the Judgment of the Court of Original Jurisdiction, rendered on the Uth

Icbiuary, 1833, the Attuchment in the hands of the defendants as co-partners
abd ol John Spragg individually, and of James H. L.-.mbc, Stewart Sprugg, and
William Spragg, Frun^jois X. Dpsjardins, and Benjamin Anscll, was declared
good and valid

;
but as to certain goods and moneys seized in the han.ls of the

de»ondants-in those of J.umbc. and Stewart, and W. Spragg. viz. •

Ist Cer-
tain goods enumerated in the Judgment; 2ud. £3450 15.s. 3d., bein- the pro-
ceeds ol other goods a.ld by L..mbo ; and, 3rd. £236 lOs. 6.I., received by S. and
VV. Spragg, It was ordered " that the aforesaid goods, wares, merchandise, and
ctftots, so attached and seized in the hands of the said defendants, and of the
said John Spragg, (viz.

:
those especially enumerated in the Judgment) be de-

livered up' to the said James Hutchinson, and that the said James Henry
Lambe do pay over to the said James Hutchinson the said sum of £3450 15s
=dd., and also that the said James Henry Lambe do restore an^ deliver up to

/•

l4>dU«

Touri^f;

1



2«
SUPERtOit COURT, 1885.

X

_>

t{.« iflvoldo value ;.r iho H.i.1 IkJ?., 1.
'""" '"" '"^"' ^''^ ^''^'^ '»"• «d.,

to bo ,n thoir hn„,|« „« „ft,ro.„i,j ^nd h ! f
7," • " ^^ """" '^''^•''""J

the .aid J„„.e« |,e„r, u, ^ Kfa"' L v""'"' ^^""'^ '"»' «''J-'k-1 'hut

further order .h..r..f, „.o uZl Who" h" "T f
""" '''"'' '« """'^ "'«

».«nd. bcio„«i„;,o e,. «„i iitrot, ,?^' :
'""^ "^'^"'"^ •" ^" '" "•«'••

- ««• # p„,.„e„t or „,,eh -Ji^v^r^Srf •
'''' "''^^'^ ^^"- >"J

'

Jarne- Henry U,nbo. H.owart SpZ «Sv&, ''""•:? "' ''""""''"'' "'" «"'•'

•
-verally h,Id and bound b, at dt 1'

^"J?
"'"^ "^^ '^^^^ -'J^^Kod to bo

wholly discharged. And it'is orLdthr I
' ""V''""

'"'^'"""^ "-^•»'-

o»d effce.8 attoehed and Hc.i.ed i„Z Ln.L f L"'
'"'"' ""'" «"^^''' «'"»"«''.

..id John Spra,,, by virtue of .la lid W^u Jf i ." T'
•^'""''"""•' ""'' o'' »»>«

\
the bh,.riff. ,0 bo sold «ceordin« ^ law °[f

"""'""«"'' t'" «'«'ivored up to »

\
bef.ro this Court. And itT«lS ! , T' "'"^ *''* P'"'^"""^" "'««** brouUt

ander.Oiile.pieJu„ior;do refcf^^^^^^^
•^"'"' «''""'««"». ""J Alcx-Wt aforesaid, by the.i. n^XTot^ofT ''I'r

""'"' "•"'^ ^^•^-"
Pranyois Xavior BoMarain- n„,l \T " aa«d James Henry L.aubi.

Ar,,' and Attaeh3 iTn thorn'r r T"'
""' '''' "'" ^^^ *"^^

Hutchinson, and Andro^Sl . Tr«2s7f .k"""^^
MeGilI..Willia„.

21;:^^- -- Of jau.K^s:;Lrrt:: t;^:;Lr£rr

3oiji^^;s?:::i::;:^t^^ -on the
hands an wcH of the deftDdantB as Tp 1 T ^J-^' ""** ""* «««"« i" ti'e

and of Francois XavirZ rd n/.nd^R '•
•^*"'"" ""'' ^^""-°' ^P-g^.

and valid, the .hole of ihVl7l7"nA ff

'""""'" ^"*"' '"" declared gcS
P«>P«rty of the defendants andlo deil'^? "'f

being <«clared to b<J'the

to deposit the moneys and eJllLd!>r.^
""' ^"»^'>«- '«" ordered

th. end that such order of rrirtilH ^ ^''""-"o'"'^ «» Montreal, to
tnight direct.

<i"tribut.on should be made as the Court below

the Court belo, h.d SjadL ,2„
"""

i„ ,V '°'°'"°'- "•» "» "k^

If '
- . - ^ .



8UPKRI5R COUMT, 1855.

. i h. ^i ''T'''
^~"** '" ''^ '«'«"«I«"'««t «n order th.t . dl-tribu

From thu .J„dumont, Jurao« IIutohin«.n bmught hU .ddmI to tl.rp,.€««nc., „,.j by .. „r,,.r „f eh„t trib«„..l of th,^5 h J„ S^i^^ iSZ

j„ ,1,. ,

";"'""«« 01 Wilhom llmnhiniion M • iwrtiwr of Jom.'« WHi

i i;i^ ; /"^:?"r,"?!;;
"'""'*•

'- -^ '"•'" '"'"""

cS .„Jji,sr.!d' „;::'.
'"""'" '^-^ ""^^ -» - •» "^

After hearing, the following judgment wa» rorfdcrcd.
P«aCuK,Affl:^.< The Court having heard Edmund Barnard F«Aire A.

tl.» C„u° do f« li.h " T ""'«'"'"»". "'«' «•« Pr„,l,„„„.»r, „r

^

.1

4
J"'



SUPERIOR ObUAT. IMt.

rff

A''

oin^ji.^-... tkoJiMt I»roil«M,oUriM of ihU Gmti ; Mw-r.. Ko«« ,nJ Monk, Allonii«tfbr
•prMfUi. W>««liiJ Arfml K. LnvMHHinI, <in.| K. Oriffln, F>«,«i„., At.ornry for Hob^rl

(}|lU,.i« rt «l., pInineifMn onooflho .ai.l onuurM uri.|«r th« X... UIH whor«««
nil th« purtio. in ih« iNii.l ihrri, o,„„..n «u.f|,t to |,a»„ hn.l .luft uotiw of tU
«d.l nioMun

;
oo,mi.^crln^ aim ihnt «)„,« of tho p,rti«» |„ ih„ *.ia ihrw omu««i

h«vo .iioj p<.nJi,.« tlH.« «..iu, .n.l .h..t ..o " i.^r\tmiXuxnimcc " h*. b.*,, h..|
fbr thfl purpoM. of r«pw,H...i„« .ho ..li.i .I.-fl-u*.! p,.,«,„« „, by l.iw otiKht to

.
h«tW.n.l.m«; oor,«i.l«ri„K furth.T Hmt tl.o rW,.* «f tl',o «,v«r,l l.,t«rv«,,i„«
I urHo. nnJ yth.-r, h.vo „,„ Ihoo «.IJu.li.m.„.| upon, nor i«uo J«in«,l tho«on

;

. and ihut U.« dociMon. of J|«r M,.Jo.ty i„ hor l»rlvy (Jounoil, rdLrnd to in tho
.,., Mil iifotion, wypo nm.io nnl rmi.lormi a. b«tw.>«n tho miid .Inmo. Hutohln-on

»p(>«ll«nt, nn.i Uoln^rt Uillonpio </t «|,. r..-.p<mil.mt*, nii»t b« oon^idered m bat
" rr. int,,r olio. .,ct« " nnd not bin.lifiK ujH.n third p.,rtio« having olainw yet

^ unducidcl Moro thi. (?ourt in r.«p.«,t of tho .aid n.onioH h« dc,H.Hi.„d by .h«
•ttid J-n*™ ". ^«m»H-: tho Court now h«r« doth tl.croforo onlor and udjudyo
that th«» mU ,Umm UntMnMH^ tako botliinK by bin motion of tho lOth May

• luHt and tho .an.o ia hereby di.n.ioaod with co,t« to tho auid M..«r.. K,»e „ni
3lonk.

F. GriffiH, for plalntiffi.. Gilicapio ct «l. \ *'"•'"" '^'"'"''"^^-

K. Buniurd, for Hutchinnon. '
.

I Jittie it Monk, for Liivioouut.

(I'. W. T.)

ilO.VTRKAL, 30TII MARCH, Iflfll.

Conim BxitaitY, J.

Noi. 108, 353, 1003. 1

, Oillespie et al. vn. Spra^jy ct' ul., and James Hutchinson, intervening parly.

/ U«LDi—Wh«<re»n attorney fii/ W/em h«« rpomwnto.1 • n.i.«. i« . — ..

. ......tuuon In pl.c« of ,h« flr.. ,....r„o,, ,„., ,„„t tho ,„„ri«„ of ..... Hr-t at.ornT.r„iZ-

*u ^Tq'I'T.'"^' *^''T"'^
^"""'^' ^^''••' "' *""'""^"J^ ''>' •^»™«'' Hutchinson, on

- the 18th February, 1861, made the following motion, which suflBeiontly exhibit*
toe point deeidod in the m».

\ "Motion that inumuehas Measieun Cross & Bancroft, professing to rcprc-

^
sent James Hutchinson, one . f tho Inter^ening parties in these united causes
have on the twenty-fourth day of December last past, movdl this honorable

.5 . ^
Court for a rule agvinst Sfcmuel Wentworth Monk, EHquire, to shew cause why
he should not be held U) pay him, the said James Hutchinson, the sum of four

?
thousand seven hundred and fifty pounds eight shillings and one half-penny

\
currency, now before this Court, deposited by one of the Garnishees in thii

I

cause, whereupon a rule has issued against the said Samuel Wijntworth Monk
-.

?
and proceedings have been had on said role which are still peridjiig, and where-^

\

as the undersigned was on the twenty-third day of October, ej^bteen hundred



Ti...

^-' W'^^^' fl^iuoR coujrr, mi.

.«b.U.«UK „ .lu. for.., ori.w .0 >I^«,.ur. IVhU. 4 !,.„„„, ,JZ^^;M b..«a duly .ub..i.«,«a «n.l.r . Ilk. j...|,„.,„e „„,.,,,, „„\,, .^, 7'7;

dnyofF«br«»ry alKhU l.u„.lr«.| „„a .hiriythn-o. ,„.! „., u.,..«r,ig„. h.OU..U"J i...lll.C.i..« i„Ul.C.U„ M ..K.-«teo„.yof ,h„ ^,, J.J^,'/;.

"And ln«mu..h «« th, .„id motion of Ma^icar. Cro«, A Bo^iroft wa.'wholly «,.„uthorl.c.d. .nd w«- m.d« without thn knowledge. ...riioip.. onoon-n. of ,hc «ndo„iKn«d. who di.nppro^o. of ..Id motion.
'
"""^P""""' "

rule lu'n!! I^r'''
""""";'' "'" '"'""'J"'""""*'' ''"y <'f l>«o«mb<,r l«.t. and the

ontmd upon the naid motion or rule dinohnrRnd with co.t«
•'

After hcuring „„d d..lib<!r<«, tho Court granU^d the motion..Mmu„d Hurmiif, for HutrhinHon.
Cro$, ,(, Bancm/f, moving in hi» n«m«.
(r.W.T.)

Mpran

•MM.

Motion grant«d.

MONTREAL, Mth APRif,, I8ei. m * -/
<^>rtim Bauolkv, J. •

^
(?./7.v.. ct «l. V,. Sprj. and dlvorn intervening partic. and Wminm Mann

t«.or„„.„f,,"„ „' v.'."!11m
. Of .h- dvooMiHl w IIr^ «^fJ^

«IPC..,«.,|, to IH. allowed I0 Uke „p the i«,M„^. m piio,^^ji^dHo*««l, will be «.J«cttm. M not in woordano. with tb«proctdur^ and pfactlo«ol J!!^

und?i"'V!""''irr u'T "'P"^«"»'"R »'>*"»«I'« f> be univeraal leg.tooa*

1: "'"

''T
"

r*^

•'•' "'' •^'""•"' ""^h'"-". - intervening party in tho

y^, now deceased moved the Court to bo allowed to Uko uj th.La>.rein the place and ntead of tho said Jamea Hutchinson.

diJal^"""?"^""*"''
'^" '"^"""' '"'"•"""'•"K »''«t the proper course for the up.plicanta was to present a petition on which on insue could bTtuken.

^
f\ Griffin, Q. C. for plaintiffi.. .'. •

^'°^«'' N^t'^-

CroM «fr Hancroft, tor Minn ond others.
*

(P.W.T.)

\

MONTREAL, 23BO NOViEMBER, 1801. ^
Coram Bkrthe£ot. J. . v,^

No. BIS. ,,. ^c. /

Johntton y. Whitnejf.
'''''

"
/

The defendant moved for a Conimimon Rogaioire to New York « •*.».:«*
• witness in proofof an allegation !of hi* plea. ^} — *°,^'"""*

^ 4'

"^»F"

.*?



/

no SUPERIOR COURT, 1861.

JoKuton

Whitney.

<*— ^

.Varni* for plaintiff, resisted od theground that the motion was unsupported

Torrance, in support of motion, cited Willis v. Piercel'2 L. Jurist 77
The Court granted the motion; with the condition anneied that the com-

. mission should be returnable on the 6th December, 1861. ' '

O. Macrae, for plaintiff.
'

' iw„.:„„ . j
fr i i» . « , » .

' Motion granted,
iorrancc <fe J/om«, for defendant.

(f.w.t.) '
'

'-'''",
~

\

'' » '•

;

* MONTREAL, 18th SEPTEMBER, 1861.

Coram Smith, J.

No. 1881.

Whituej, V. Dunning & al., and Mulholland & al.,. Garnishees

The plaint^ brought his action agtinst the defendants as co-partners, who
were descnM as doing business and having their partnership doJcile in Upper
Canada, but as having property within the District of Montreal.

The wnt was addressed to the Sheriff ordering him to attach money of the
defendants in the hands of Messrs. Mulholland & Baker, merehants, fn Mont- ^
real. The Sheriff made his return of service of writ upon the Gurnishefes, but
no service upon the defendants.

The defendants upon the return of the action fyled an appearance and an
exception A laforme, alleging by the latter want .of service upon them.
"The plaintiff thereupon moved the Court to reject the appearance and excep- •

tion as prematurely fyled, inasmuch as there had as yet b«en no signification of
the writ upon .the defendant, and the plaintiff was stHl in time to call the
defendants into Court as absentees by advertisement.
yliW^^fwdefen.lants, resisting theapplication of the plaintiff, citedin^^^^^^^

the case of McKerchcr v. Simpson, (5 L.C. Reports 311, ruling in ap-pealthat an
attonjey ad litem had a right to fyle an appearanoe of record without the

"

detendant having been served with the Writ.
Per Curiam

: The case cited bv the defendant is the guide in tliis matter. •

Torrance (fe Morris, for plaintiff.

Abbott <£• Desman, for defendants,

(F.W.T.)
*

"U

Motion rejected.

MONTREAL, ^ NOVJlMBRE, 1861.

' y, ^Aux S<Sai|ceB\d!£nquete.

Coram BADQLSiy, J.

» '
. - No. 767.>

-'§''
' ^^ffff «' vir vs. Wurtere.

^V^.tf""'I-"" T"* P""""'^ ** ^^^^^^^^^ en^recouvMmentde la somme

tLW/Z -7"? ".f
^"^"'^ '*'""' »''*'^° d'assumpsit, (money counts)

gans^efsp^ciale^leddfendeurplaida une d^g^gatfon g^n^le

=t

.. \̂̂



'SUPERIOR C0T7RT, 1861.
•;:

.
. 31

'

Par leur .rtioulation ^e faitn, les demandodrs res.roi^nirent leur demandTd

A I'Eoquflte, les demandours ayunt cx.rjind le d^Pendour comma ttfn.oinpour prouver «n bdlet promissoire qui avait 6t6 produit paries dLnZavec e«r d<5clarat.on
;
et poursavoir s'il avait souscrit oe billet en leur "am«,uel b. let <5ta,t p^scrit par le laps de einq ans lors dc I'instltution de 1' .'

f» fh.te do la part du defeodeur. La questioa posdo au diftndeur e Inobjection spnt oomino suit

:

"

««..„„„ -Look „ ,h. p|,i„,i|r, „jiy, „„^j^ ^ .^ ^ _

l..»ot .nd .ll6«.l. ,s haviog no reUti™, t„ the Lm nised i. M. IJ™ L.™ch ., tho platour. ™.i„„ ia no. b.«.d no, Zd^ !.„ .kT ' '""

'7r„:«^ fv^""'i°"
""""'''•''''" '"-»»c/h^^^^^^^^^^^

^-^tT.i'^r.r.o^r:b:r^^^^^^

I refer to the following authorities •_ .

.ct!r„ K ^T"'"""^
"'*' •' "''•""••'J' "°* evidence of money lent in an

larlyif it appeared on face of it, or otherwlseToLfI ' .' '
P"'*'""-

k;ii«<'„-u .
' ^''"^» ^'^ '"»'e been eiven for moSiw a

B'ttetTtr
ri.

Wurtele.

'%.

"^

-n,.



32 SUPERIOR COURT, 1861.

•Vi,„- iJ'i.f"*"'^/?'
'"" ""*' *'"' '•"''**' *»^ note payable at a day certain bar'

In demand
^' ' ^^ ^^ '- '

""^ '^ ''"'^"''^ '•»•>"«'«- p"j^

A «fe W, Robertson, Attorneys for plaintiffs.

/'. R. Lafrenaye, Attorney for defondunte.
(P.B.L.)

Objection ovcnKiied.

MONTREAL, 30 OOTOBRE, 1861.

Coram Bebthelot, J.

No. 1948.

Torrance v. Chapman e/al.

andat oommitted to him, muiit notliy the

Hold:-l8t. That . manOataire. who doc not execute the^
manrfan<ofhl8inexeontlonoftho-»ru»t ^

p^rrtrhr.ar^
d.nir.LTho.:ss^r,tr;j:!;r^^''"*^ »"'"' •"'"""' »' ^--j^^"-me wnweprt p»rt of the creditors' demand till a later gtage of the cause.

MoTllinr^T*^'^^^™""''* ^^ '^^ P'""*'^' " "«'^'»«'' «< *''« i"««>vent firm of

Lvthfj^^^ ''"^
"^"'r*

*''" '^«'"«»<^'«''«. who were the trustees nppointej

di^se of .t for the benefit of their creditors. The plaintiff was a party ti this

vents' ThT' P""*.^^ '^' '^''-'"'^ *'^' ^'^' «*"« to him by the insol-vents he^by the present action, called upon the defendants to render an accountof their gostton of the estate. The proceedings in the cause, -ftd the facts and

the remarks of his Honour Mr. Justice Berthklot, in rendering jud-^ment

ZrZTT 7' ?"""'"" *'« ^'^"^ «f '''^ ^^'•-'J-^^ with costs. '

la fannn M •ixrJ''
demandeur poursuit les dJfcndcurs eomme Syndics A

£116 I 7I
'""'"'

" ''"' "^'''"""' ^' ^«« '^^^'-^
^«J- -mme de

Que ce jour 1,1 „.e_me par acte reyu devant M'" Hunter et confrere, Notaire,.
y cut cession do b.ens par ces deux d^biteurs aux trois defendeu;, de touur forids de commerce et chances actives pour Tavantage de tons ieurs crd,n.

e ers, a la condition pur ces dcrniers de donner une ddeharge de Ieurs crdances,
ains. qu elles se trouvment mentionndes en la cedule annexiSe au dit acte, ce. qui
fut accepts par les dits cidanciers et le demandeur en particulier; pour le tout
etre administre « upon trust" par les ddfendeurs es quality, avcc toute ddpecheconvenab^par vente priv^ou encan public a credit ou pour argent comptant
amsi quds le jugerai.„t a propoaetd'e« payer le montant proportionnellement
A chacun des dits cr^anciers selok le montant de sa cr^ance, et que les dits syn-di^ auraient une commission de deux et demi par cent sur le montant r^alisd :

enfin^que moye^nant tout ce que dcssua \^ dits cr^anciers dans et par le dit

fit wTrt. r,?^r*
^"'"*"** *' ^^'''"'"•go ^^^^""'^ «'-^"»«e« a« dite d^bi-

teote Mcintosh & McLean.

m
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muiit notify the

Puis, h demandour allogue qu'en verttt d« dit aote do cession los dito d^fen. .deurftont prw possess on de toute la mn««« A., k - j T ,!. . '" °*"" Tof«i.«t

des a^n. pa, eu, r^us e. de ?r;;rtl^^r.tr^^^^^^^
moms au marc la livre a^eo les autres c«Saneiers

* "*" '"

Bnfin il oonclut i. oe que commo ordanVier des dits Mcintosh A IVTnt

«

le montant susdit, au dit jour 12 Janvier 18SS Zaa! T '""' P**"

conjointement et solidaireint ^Mr^Z^^l'lfT^^ *'''"''"""'*•

Syndics susdits, a ee que les den1wn ^ f " administration coq,me

bl pour lui 6 tre ^6 J^etTlZ ^7"* T' *"• •"""" «''"«»» ''•«»"-

de «^^.^»rte,y^rti^j^ref^s^^r:^^
payer la dite somme de £176 2s. Id. aVeo interOt

°«°<«'"n''^8 <k lui

Melntosh & McLean, ce dernier, le cessionnaire »'obligeatrde paver 4 TJdes.d.ts cr^anciers. et au demandeur en particdier 4 lll^eT^^^
8571 n

^".P-'^""-* ' 4' 8' 12 et 16 mois 4 cJ^er da 17 novZ,

«

1857,oequ'ilsavaientoru4tre avantageux pour tons lea ««io„L
""^*""'*"

dei" .ftTnrchtlir^^^^^^^^^^
^^^-^!- «>-*«-* a <«. que le. d.feo.

Tier IfifiS r„ .

administrer eux-memes en vertu du dit acte da 12 ian-V « 1868, et qu'en consentant la oesaion du 19 de fevrier 1868 ila a^.W ! •

J^^alement et fraduleasemeat envers le t.„„d.„r eH^^^^

^ par
1 aote de oession du 12 Janvier precedent, et quL c'dtait par leur n&H

navaientpastfUJtouch^etpervueBpareux-mgaieB. ^ >-v.. '**«'">
.

iTsnrZ ~^"'''**" P*'."**** oonteatation se j^rtsentent comma salt

:

^0. 81 le, d^fendeara pouyaient s'affntnchir .^ y HMn^r d. la i^^8M.bm>d
""

i- / Vol. VI.—No. 2.

..'i
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VoRuee

>apawii tt

'i

du mandat dont ils s'^taient oharg^s par I'acte de ceaaion du 12 Janvier 1868 ea

"Zr 'T "-'^^^^ ^ McLean, et par 1. J ^^:!^\Zwns^quencea d'une action en reddition decomptea.
2o Si dans lea ciroonstances de la cause, il. peuvent ^ libtfwr ayant Tenda ik

1 un de. fa,ll.., en .nvoq«ant lea clauses de I'acte du 12 Janvier qui Ltent au'il.ne scront paa tenus des pertes ocoasionnrfe. pa/ rinsoU«bilit<5 durant leur admi-
nitration, et ne aeropt responsaklea que dcs deniers qu'ils recevront ritellementon pour faute lourde ocoa8ionn<5e par leur negligence.

itf«^ !!;*
^'
'f* "°"!!"*'''"

"""i
P" ''""** ^' "*"*'«" dea difeodcur. au failliMcLeatf, ce dern.er deva.t eflFcctuer .e. paiementa aux d^Sfendeurs eux-

8IT 'HTr '

*'?'" **"'" ''"'' ~'"^"*'' ** ^'^""' «' W*Wea 4 4 moia,
« mois, 12 et 16 mois, et que par consequent lea d6fendeura ikvalent par cet acte
reserve 4 tux aeula le droit de poursuite- et recouvreinent «ont« McLean

'

«o>n it!?r 'a'^'"""
^"^'*"" ^'^ •^**'""S6 par le demand^^ir pour^rouver

31 tlo t " * ^"""'' -nen^onnee iux deux actes.de oeaaion dul2 jab-
Tier et 19 ftvner, qu aucun cbangement n'etait survenu pour le mieux dana aea
circonstaneea pecuniaire. depuia novembre 1857, ainon qu'il avait eu aa dA^baice
par le premier. Loraq^'il a 6»6 trannqucstionne par les deiendeurs, pour nrouvJr

:

^««l«>«»<«n>ent pr^tendu du demandeur 4 I'acte'du 19 de fevrier.ilaS
'

,!J ^
^'°t1^\

p!*'°?^ '"* *"^ '**' *••* a"«ng«™ent >with me, for he callednpon me I tji.nk, m the summer of ^858, to enquire why he was not paid theame as the other creditors."
*^

^ bien naturel pour lu. de a'.nformer sur oe pnjet ; il parait qu'il a ete le seal ore-
.
ancier qu. n a pas ete paye par les d6fendeurs o« par McLean, des 12s. 6d.

S^/r P**!* r "Irif
'**'"' "•"•«' * payer. Les defendeurs aprta .voir

rt^puW par 1 acte du 19 feyr er que McLean ferait les paiement. 4 eS^-mfime.
u P« Wlet^u. leur furent alors liv«Js, veulent maintenant reprooher au deman,deur dene pas s'^trefaft paye, tapdis qu'il n'av«t aucun moyoa d'exeroer di»
^ jpoursuites centre McLean. ; .

- •'^ " '^"P*'; »«»

Voici ouelquea autorites qu^'l*on peut citer sur 4es devoir, de^mandatairea
.. vis-a-vis de leurs mandaots. *

Dictionnaire du Dlg^te
; Vol. 2. /D,^-W.ndat, p. 6, No. 11. «,0n eat ma!-

s eanw!"^^*
"^"V^'onu accepts lem^ndat, on ne p^i ,-«noi.eer sans jnste <

•

No. 13. « Quand le diandataire renonpe an mkndat pour jwtt caute i doifc•n avertir le mandant, sinonll est tenn dlTmandat"
'

'

alZ ""**"n^ •"" '^^''*"^'"" <"^*«'> P«°'«"* "^^ir averti verbateipent lodem«de«rqa Ik anient con«nti 4 Jamea McLean, I'un de. dits debiteur^ I'ao^

itUT" T' ""^ "*'" "* ^^"^ * "*""« consequence contre le demandeuv

^onf^r" ' ''"' t"^ "^ ^''^'*' ^^' ^I^«P >^"» f^^> et para

^tfontre Mcintosh & iloLean, ni oontre ce dernier seal.
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8UPEBI0R COURT, 1861.
3S

,11 n'ade reconrs posflible que oontrA m« i««-j » •
'. "^^— ^

.. Priw^p. 26 et 27: DuiiM of Agciil

i«cialljdir«>l«lto»lltoW„...
'*'""""'*«'"«">«« •Www unla,

.
K» •PpliiliMnt celte doolrlse aai d«raDrl«»» . j- ^^

d. o«,lon „M«B .„ dftiteur Iui.m8m' ^^ '*•""* •"«•

•li^titi^rctrdjrjrz^'t'""'^"^"-^^^^^^

19 Birint ISJii) » .'i. . •
f"°°°""- U« ISndml qaa da 12 nmis, in

'

~ii«r.SLtm,TT" ^L ""-^ '^'i^ f" •x^" 1"^

.1.w!l'a::,11t^';';* ' """'"'••°'' *. «,i.i. > m.i«,
,1 '^B^^°«'"Q«'WatiQBapoiuL»onBOoomp>iMeiiie ' ^

ira^

:v-
y>- /
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Tbrninw

Chapnuui et

\

_ Lc«ddfoDdou™ en Btipulantj/ue McLean ferait los paiemonta i cax-m&mo»
al. niix dch,5anoe« con venues do 4, 1 ti et 16 moin, par billota h leur ordre, ont en - /lovd par cela n.e,„c;au demand/ur !e droit ou lo poUvoir do a'adrosaer directe,

mont 4 McLean pour en efrfe Ly6, et iis vculont maintonant <jtre absous et libiJ-
r«5H en so coatentant de ropon&re au deniandcur quil«dnt fait pour le mieux ea
conHentant

1 aoto de cession iu. 19 f^vrior 1858
; ^ue los autrea Srdanoioni ontM pay6s par McLean, ct v/»dr«ient faire croiro qu'il n'a dependu q^e du do-

martdour 8 .1 a'a pas 6tG Ly(.^ U preiivo no ju«tifio paS cola, I'dn a d<$j4 vii
quo lo demnndeur n'avaU donn6 «ucu« ii«,«o8<JenionV

. 11 Uvait lo. droit de
sattcndre quo lea d^fcYid^urs vcrraient an nioins H lui fairo payir aa purl de k

^compo«mon ^ 128. 6d., t/Zut comme lea autrea ordanciora paraisaont Tavoir eid :

lis no 1 ont j)a8 fait, pas/plus qu'ils n'ont" voulu administrer. -

lis ont^Iutot voul^ 80 souhtraire A I'administration des ohosos c^ddes, et
encore sajja prcndro>^cune garantio pour protdger lijur mandunt, et sana u,6in«
-favortir..ainsi qu'ilayfetnient tenu>., a^ilH^oiikient 'cesser d'administrer, suivant
\ autorif^ ci-dessus «<»^o \ " Quand lo mandatairo rononco au nmndat (pour jtfste

"

cnuseVil doit eq a^rtir le mandant, sinon il estienu du mandat.'' ',

Oy^peut hU88i 4pliquor aux ddlbndeura I'autoritd de Pothier. Mandat No
fil-/'

/ I . - '

De I'obligaOfen quo cQntraote le mandatairo par le oonlirat do mandat, nait
yction man(hja contraria qu'a le mandant coptre lo mandataire, aux fins que
^ans lo cas ayqueljUe mandataire, auns^uno jmle caM*c d'emp6chomont, aorait
manqud dWeiiter To mandat dont il a'a^ ohargd, il soit condamnd envers le
mandant aui dommages et inldrfits rdsultanttie I'iiicxeoution du mandat oomme
il a dtd dit^n I'articlo premier ; et que^ans le cat) ou il aurait exdout^ le man-
dat^il soit/condamnd a en rendre compte an mandant et a lui remet^e oe qu'il
en/retionir, Buivant quUl a dtd dit en I'article precddent." •

/ Dansyfaotre cas, lea ddfendeurs ji'offront* pas mdine au demandeur de lui re-
/inettreyles billets qu'ils ont rcQus ou dft recevoir de McLean par suite de I'acte
du lyfdvripr, pour la quote-part du demandeur.
^pendant dans I'^tat aofu6>de la procedure la Courne doit pas allor pour le

moAent au-dela d'une simple oondamuation k reddition de iompte, en deboutant
les exceptions et ddfonses aveo ddpens.' ^

>
II faut dpnner aux ddfendeurs I'occaaion do faire voir si la cession du 19 de

fdvrierestce qu'ila wvaient de mieux k faire pour s'acquUeer du mandat dont
ils^se sent charges.

lb ont prdtendu qu'ils n'avaient pas administrd, taudis que cot aote 6tail ju».
*

qn'& do certain point un acte d'administration. '

Si. c'est (30 qu'il y avait de mieut i faire, jls seront peut-«tr6 encore tonus de
rmsolvabUite jusqu'a concurrence de 12s. 6d. poor n«fpas avoir exigd des cau-
tion&de McLean, on pour oe pas avoir oolkote les billets donnds par ce dernier,
en satisfaction de$ instalments qu'il devait payer en vertu de oette cession.

S*ib ont excdde oe que^ron doit raisMinablement' entendre par administrer en
pareil cas, ou s'ils se refusent de renA compt^, ils seront p«at-6tre tenus et
pondamnds au paiement de toute la crdanfie_du"demandeur, en leur appliquant
!'»utortU5 oi-de9«usde Pothier No. 61, et en adjugeant one oondamnatitfta ea

/

< >"

' mVf
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n^nSS"
~;*'''" ''• »««• monunt que 1. criu^Ji^ demndeur qu'il.ODt laiwtf perdre Dar leur n^ir imnM /

^

|>int, laiamnt li dtftermi-

d'iniolvabilitd durant
/n le prtftendent, ausai

usqu'ils auraioDt refues

oir eiamir

ODt laia^ perdre par leur n^gligenoe.

Le jugement ne rdglera positiTemeat quele premier
ner plaa tard si ia diopenae de reaponsabiliW rdsalta
1 administration den d^fendeur8,^oil s'entendre com
tien que des sommos de»denioin q,^s n'ont pas rooues

.

et dft reoevoir, sans leurnigligenceTcet ^gard.
Ci-suitjojugement.

Vl. ^"f"'/P'^ Z^-'
«";end«. etc.; ^tcayoir ^^amin* 1. preuve et sur

invt 185^*""
"^f

^'*. consid^rant que pa/Lt. de oeLoI du 12

M«t!11T • ''.'""»'«^««t. «t intervenu ent/e/ Neil Molntosli et JameaMcLean d une part les d<Jfe„deurs en cette cause/dLtre pm, et ebfin c«Zu,

tlTnr ' ""T'" '" '•'' *'"'"^«'' et/l3cLeaa'et'nomm.mTd;

ledemwdenrdW part et les d^fendeursdWrJLrt par iwuel cea dernL

tion dent ,lse sent 14 etalors charges par le di/aote de cessiou des biensk^ qui leur .talent alors c^^s par les dits jfl.osh ei McLean pTurS^^tage de ears creancer* et du dit demandeur erLticulier en autant qu'ilT

dTurJont^dlTr"^' T''"^' '^ ^'"" qiffr.preuve que les ZlC
fiut

1
objet d« d.t acte de ccBsion i la chargf^nsi qu'ils y <taient tenuaTn lod en rendre compte a« dit demandeur. et qSl I'-L de'cessiou da iXit

S/^" f'«»
Maltre Hunter etconfr4>otaires.iutervenuentreLTtI

d^^deun. et le d.t Jnme, McLean, il ne se/It nullement affrancbUor.r
tnuto 4 leur responsab.lit^ comme mandatairj^du demandeur. et 4 PoblSn
tlm^er^.? '"J

administratioiJen ..^ution du dit .cjfu,"Janvier 1868, et considArant de plus que les /exceptions et d^Si'enaes des dit. d£

^n?T. rT • "^ ••"^''^•"°»* «t 'f-danine les d<5fendeurs ooStl
Lfllr fT"**""'^" •" ^W" •«"" 30 j5urs ioompTrtt
de l^r .dm,n..t«t.on des biens et choS appartenant .ux dit. lActn^t

.Tomifice<feirorm,forpl8intiffi,. ^
'^

^66ott<fe2>om<m. for defendant Chapman.

f'f^^* ^°' <*«^"*»nt» Sinolaii^and MeLennau.

TorruM

ChapoMB «l •!.

^e v

11
4E-
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8UPEBI0R COUHT, 1864.

i *.

Tf.

Coopw.

MOMTRBAL, 30n DBOBMBBR, IMl.

Coram Monk, A» J.

.^ . No. 48T.

Shaw et Tir w. Coop«r.

U.!-Th«t • d.ltad.Bl who In U>« )nT.ntory of th« .Awto of • nttmHonhu omittad to ta-.lad. two d.bt. h. „w.d to th. «Uto, will b. «,nd«nn«l to~l7Z^«."7. ««towb.l will .01 b. «,.d.mn«l to IbrMt hi. Intow.! th,^. ta th. .bJTJJofpiSf oM»Sl'

1,
7""^ r* ^" "^'"'' *'""'^''* ''^ '•'• ^'•'"^'f " o"« «f the heirs of the lute

Patnek W Cooper, against a co-heir, whereby the plaintiff repreaeoted, th'at thV
deTendant had committed mreeel of two sereral mortgagee of £700 .nd £0^
which he had granted in favor of the deceased, but which he hid omitted 'to
diseloee at the making of the inventory of the estate, and prayed that he be con-
demned to add these as well u certain other moveables to the inventorj. and
bat also to forfeit bis interest in the samo.

* - "
The defendant pleaded, that the hypotheqaeii were made without eoDsidera-

tion, and that he had forgotten their exutenoe, but thathe bad, after tfae makinJof
the inventory, oflered to include one of them as an addition to t1|e inventorr
aecoropsnied by a declaration that he did not owe the same. ^

After the adduction of evidence, and the hearing of counsel, when the plain-
tiTs counsel cited the authorities to be found in the foot note.

*

The case hav-
ing been confined to the hypotheques,* judgment was rendered by the Court,
whereby It was considered that, it not having- been proved that th» omission
had been fraudulently made, the- Court therefore refused to condemn the de-
fendant m the penalty of forfeiture of his share of the said hypotheques, but ad.
judged bim to include the said two hypotheques and interest in the inven-
tory, and ordered him to cause the sauef to bo added thereto, and ooodcmned
him in the costs of the aotion. • *',

Torrofice itMorrii, (or fhdatlfh. t;^ /^ - / •'

.B. JDfv^tn, for defendant.

^•
.

MONTREAL, JOth* 28th FEBRUARY, ld54. * V
0>ra)H Day, J., Smith, J., MoiHBiLET, J.

.

^
, No. ^469. . ^--^:__^^

Areand v. The Montreal arid New York Itailroad Company.
H«.»:-Pnj, tbeMth rule Of p«ctlo. of th. Superior Court requWn, option of trl.1 br Jury to b.

SSjota^on^^^inT """**"? within tour d.,. ,tft,r tau. Joln«d. that when tau. h-

toltoX hl.^h^
JMuwjr «,d motion h.. been Mcordlngly nu«Ie on the 17th rebJ^,

«ibrtu>tl.llr eompUed with the requiremento of«Ud rule ofprit^«^
'

This was ai, action of damages by a widow and legal representative of the

hnsban)!, by their allied n^leot. '

Issue was joined on the 24th January, 1854^whercunon the pWntiff on the i
• GnyofiXRcpertoire, JfecrfW, p. 473. Pothler.O^i^;;;

~~ ~^
the case ^f^6 tb. Bt6, Perraidfs Sitracts. page 68.

' 'I

vol. 3, pages 806, 807, 808, and
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807, 808, and

SUPERIOR COURT, 1861. 8»

Anutd

v^r

2^ J.nuary:i864^|„ oompli.no. with th« requir«neoU of tho 64tfL rul. «fpiiotioe, which aJlbie followinir wnr<U • <* Tk . • T "" " —

—

" move for the appointment of . d.y for trW .nd h« '
' "7"'*^ "''

V-< g.ve the dcf.nddntno..VtV o ;: 17h fT"' ' "^"^
would make . motion by which ,he decloroi hr option of ^Z'^

""'
^J*motion WM in the f«il«„i„K words ,'< Th« nllffi •

"
u

^ ^"'^- ^''«

daring her option to haV. Mri 1 by! jury h S^H" i

'T '""^ *"

-y by .aw be had in thi,i„„.. ^LVtlJu e i T '""

.T/tt"rl'of ^"^'^'^'r'^'
""""-""'^ "^ S^-k'i^d nt^Zand the rules of prootioo of the said Court, unleaa oaose to »I.«««.T w»hewn on the twentieth day offobruary riext

" '
' """"^ ***

•/'/ee. ^ Zi^^r„, for plaintiff. . ^^ ^"'^' '"' """ ""^'^ »»-'«»«•

CroM <fe ^a„cro/i, for defendant.
(F.W.T.)

• MO»TREAL,a2i(DNOV£MBKR,i861,

Coram Bertbelot, J..//' No. 515, / '

Johntton V. Whitney.

fccted, > motion by defendmnt for3. ^rl k I
''' '"°"°" "'""n f<»" <«•»• after taB-^LT

^femin«<fej|form,fordefendM^ :.: __
Motion rejected:*^

('•W.T.)
^'

• Beddet the case cited at the gtn^ar-^id. «^ ;, T"
Beport., p. 497, deddln, that .,eh motiorSSf *""•" ^' '^^ -'. " L. C.

:/.

7

P
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40 8UPKRI0R COURT, 1961.

WbiUMy.

M0NTRB4L, IOtm JUNl^ INI. /

Coram Bibthilot, J.

Ki». 1.1(10.

Power* ^. Whitney.

HKt'uiiiTr KoK awm.
IIILD :-Th«l tha oflnr of tlw obll«»lloii oron* parwn u inaurltr »l>r eocU la iMuflelant.

The plaintiff having Imjod ordorod to give doourity for oonts a* reiiiding With-
out the limite of Lower Canada, made u motion before the Court to be porwlttcd
to give the peraonal undertaking of one Htoplicn Jonca Lyman aa auoh aeeuritj.

Torrance, for the defendant, rmiatod the motion on the ground that the per-
onal undertaking of one auretj waa iniiuflioient bjr law, and oit«d the oaao of
.Donald vi. Bfvket, 4 L. C. Jurist, 127. (Monk, Judice.)

.
The Court maintained the objection. Motioo nyeoted.
Jil. <£r IF. /So6«fr/«on, for plaintiff.

'

Ifbrrance ir itfbm«, for dofendoDi. *

(F.W.T.)

• • MONTREAL, 30th APRIL, 1881.

Coram Ssi'itu, J.

ifo. 1094.

,
Morrill vs. McDonald k al., and Roi» & a!., Oppotanta.

SFX'URITY rOR COSTS BY PI.AINriPr TO OPPOSANT8.
IIBLD .-Thrt a noa-rMldent pUlntlir who Iim eonUxtod the oppoMtlon of• opponnt. U not bound t.

fiTe tbU oppoMDt nourlty for tbo cotU of hli ooqlettatlon.

The plaintiff, whoso domicile was in New York, 'United States, contested the
opposition of the opposants Koss and others, by a oobtestatioo fyled on the 26th
February, 1861. /

' '

On the 1 8th March following, the opposants Ross and others moved the Coure
that the plaintiff be ordered to rIvo security for the costs rtf his contestation,
inasmuch as he had no domicile in Lower Cinada, but resided in New York.

After hearing, the matter was taken en dmUri by the C(^urt, which decided
on the lost d^y of the following month of April that the plaintiff was not l^ound
to give such security to an opposant.

A ^ Txr D I. 4 c \ ' -a-
jMotion dismissed.

•» A.d! W. Bobertgon, for plaintiff. - I „

C. J. Dunlop, for opposants.
^

-

(F.W.T.)
" ----

--r-
- ;-

-—
- :---

,
MONTREAL, 30 SEPTKMBRB 1861. „ V

V ' Coram Smith, J. ' ^
J:.- . No. 2254.

" •^'
, .

JoMeph VK Ottell.

Jog* :-QneUd<elaraUoBlUt8 pudotJirbltrMdaulear nipport.qa'iliont<t4 •Mermentii ••••><*

____ Wjui»nt. a. «N.ti«> de l«r rapp«»t. le OTtUeatd^ p««>nnM defiiTqul fl S»«! . «M

U oontfifltationen oe^te oaase ayaat it^, cUi oonseptemeDt des parUea, r^f<$n(e

'



• *

8UPBUlOKCOUftT,l80|.

A im arbltrcN tfefi ini*truotion «Ip m fkim 7«T T ' - '

•p-.^..,w„. „. ,„,. „„ ™,,,,,::c:r.::;::,,"::'
'''*" - •*'~

'•pntcnuo dan, l„„r r-pCt n^ uL r"" ""f""'*'' "' '»"« '« <'^o'»r-ti«-

1861. d'cit vJ::^::7.xZoT '" '•"""'"^' '•"« '« ^« <^'«*"

Cherner Dorion d> Dorian, uvooata du detaondeur.
^acA«y <fe Amtin, avocaU du d<$fendeur.

(v.p.w.d.).
'\i

COUft I>E OIRCUiTC
LASSOMPTION, 21 NOVfi^BRK IWJl.

CWuin Brunsai;, J. . ^^

No. 397.

"
' ' '

. .
SouUgny vs. TrfziBrt.

.Pistil irr '"'""'"'f': r"""' """""'V"» ««ri„tend«nt sp^ial Z
F^^ «. in.^reap^a, de 1 entretuin de oe preoiter oh«.uio comme le„ ^Unt inu-

duohemiB.
'»••»*" A oWf'r do nouveuu lea „.ea,ei, p««.na«a i I'^^to^^^

I4P demftideur et les autrei in t^rewrfa •«•«««« i.«^

/0'
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'•»i -Tsifm^

COCB DE OIBCUIT, IMl/

Miliny

V«ttii«

de .eMioii .p^i.|« du ooawil «u Jour oA U Jiu, nH,u/»U, «n .»n..l d„.ii 6iw
Fi«« «n «,n. a.«r«U,n, ot fc prooA^wb.1 d. ooD.«il d. Ml. Kooh, m Imut. ho.
iuologiM< par U loi.

. Ix. ai ootobr, 1800, lo d«m.„d.«r «t ^wlqu.. .u.r« i„.«re««J, pn5«„i*H,ol
«no r„,u<«to .« oon^Ild. St. |{.K,h. d«„t lo ddftmlear f«U t«.rti« commo oon-
miiiror, o,po«.nt l«. f.;u d.,h«,u«, do„und.nt A <•„,• .lo.acl.rf. du oh.n.ln »<i
«|uoatlo,, ,,u. n. I«ur <«mit,.lu. util«, ctconoluant A a. qu'il "

f\.t i.mnAdi«temont
uoum^ «n .urlnlo„d«,.t «p<oUl p«ur l«lre r.pporl «ur U dit« n.<,u.^t«.

•

L« oor.«„| .y.„t pri, o«tto rcqu^Ui «u <«Kiiid<5ralion lo d.<f..„d«ur flt motion :

^

yuo pour Im uifliiioi r»i*„m, wotifi, ct oou«ld.^rutlon« p«r lui donnd. ct «inu.
n.<rd. d.n. u„« ,„otlop quil a f«ito et .,ui « d.d .dopr^o dev.„t co co,.««il. A
I. ««.ion .,.<(oialo du Icr d.»t«bro I8(J.) (oourunt). ral.tiTommU .u ,..0„,oohemin «t re.|uOt« dan. l« n,ii,„« ,„„, ,,«„ o«lle proM,ntde, «t .,u« de plu« ,H)ur

^ ^

e. r, ««,, ot oon.id.Jrutioni pour le,^„ollo« l„ rapport ou pr<H..««-v«rbnl ...ain-
t«o«nt «xiat«r,..,relutiTement A o. oh««.in. a ii6 amendrf, et .pprouvd t«l- q« amende par ce oon*)ll A „ «,,i„„ «p^i„,„ j„ ,3 ,„j^^ ,g^'^'

proccVvorU tol <,u-ho.„„|<,gu^ p., c, c«nH«il. ot do rhomoloKatioi duquol

" ilT^i, ?"a ^''-^I"""*^ •' "" "«'» •» "• P«"' «t" ^H drgit « 1« roquflto dodt
il I iKit, et dt'tto motion fut adopldo. -
La (IdolaratioUn octto oaua. apri. arolr rcIat^J I«a faita.-.IW«u..U

:

"R^m ni'^'f^f" «!• '* J*^ '«a"«tc au cm^ch do la paroi,ao do St.

" Batd. adaT'Kl 1' 1^
?t -p^ci-le-^ent en vertu de Tacte municipal du

'^.iSr ^ T' 1
^'''" <»« dU con«,iI „,unici,..l. ot de chaoun do.

J^enb a ou^oon^..^. du dit oonaoii. et du d^fendour ^n purtioulier. oomme6Uoi
1
un dea con«„%ra du dit eonaoiI..de nommor ^e auito par une r6«,!utiooun sunntondant apdoi^A pour f„iro rapport aur la dite rcqu«to.«

'

laquellea 6t^ renfoy.Se la r«,«fl,e du demandour. et quo le ooLii et loua le.

rrl". "^r'!'
""' "'"™'"'^"' '« d^fendcur. .„ ^fu«nt et „ gl^17 n mjuBtemcn c ,JMg„Iement de „«„,mer un aurintendant ap^cial pour fai™ un rlfport Bur la d.te roquflte. . ,gi en contravention 4 la loi et oneouru une p^JnaiiS

n'exc^dant paa $20 et de pas moina do |4. J
^

Le ddfendeur pWdapar ^natro exooptions.

^Jl!l!!'^'"i^ f'""^'^'
"* P" ^'" *«"" ^' r^piindroAcette aotion,

^ 10 VIC., 0. 64, A toute porsonne rempliaaant un devoir public

^Ltfll
'^*"' oo"n,e suit: "Lor^qu'il sera roprdacnt* A un con^il da

" IZ J
«°««nao. local, par une requet, A lui adrea«$e, par toute personne

.nt^re««5e, o« lonjqu'.l aura 6t4 pa««<5 une rd^lution par un conseil dV oomtd
ou par «n conse.l local, A I'effet qu'il devrait fitr. faU dea dispositions pour
louverture, la oonstruction, I'dlai^isscment ou rentretion d'urchemin. ott
pour tout ouvrage public dans le. limitea de ce comt6 ou de cotto munidp.-

^^

m locale, ou partie dans et partie how. de oe. limlt«^ tel conseil nommer.de
Buito un Bunntendant sp^ial pour faire rapport lur tel requflte," et la leo 3

I JHf'
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COUR DB CIRCUfT. 1861.

d« I. eUttmi 82 du n.««„ wf
, |,ripo«Bl «»« p4n.Ul.i d. 120 A 1 1 * Iwl m-«.If d un 001.^.1 r«fu,.nt ou „^,liK„,„t ,|« romplir u„ d«roir d« « oh.rK- . lurHuelU «l«u,«. lo dnm-Hlour «vait bd,<J «.«. „otion. „« pouT„U„t .'.ppiru;, .u

Torbal rtgtiliw ut ayiint plcino forw dt. M.
«!»'»» pruooi

p4r Ra tmixiAin'' eiijiirptioti

;

.

'

fU c .h.«t. N rofu. d« oon-cil d. -•«oo«,K.r do 1« dito rJ^u^I,, „„ p„u„udonnor liou iV u..., («lle notion oontro lo ddfcndour.
*^

pourru o„Mn«r unc, oo„d««,D.UoD ludividuolle oontr. U UhX^r Lur «SBctooolloctlfdu oonscil.
••>"'««»r pour un

de r«mpl.r c,««I<,uo dovolr d. lour charge la.loi n'a p«. ,„ on ruo 1«. ,ato. d-
conaoillers aux »^unooH du oon««||.

»"««• uoa

Kiifln, par u quatrii^me «iooptlon :

^lUTflnii''"^'
'" •^'^"'•.7''''" ""'""'. »« <"'"«" d« St. Kooh anil ddjA !• 13«oOt I860 pr., fn con«id«Sr.tion lea travaui A faira pour l'ontr«tlon du dit ohe-

n..nctav«,t ho„.olog»< .,eo amondo.uont |o rapport du aurlntond«.t apdoialnommd pour vwitor 06 ohomin. * "^

Que la j«quflte du domaudour et do. autrea i„t<ir««5. demandaat ab«)lumont
a n.6mo chow que eo qui avait i$t<$ rofu«i par |o dit oon-il, lor. de l-homoloRa,^n du rapport «uHdlt, le oon«,il avait parfaitomcnt le droit d. r^nyoyor «?to

prnL ;^;rr"
^'""' '* "'""" '''•">??<"»""»*^ o«>angea.en. fdolan^J.

Q<«e le conwil en coDMnUnt A nommer do aouteaa an .urintendant .p^ciala a«ra,t ft,t q„ «utori«er une difpenw inutil., pui«,ue le r^sulUt «,r»lt le mfime'
t.e» fait. al%u^ de part et d'autre (Suieot admis.
Im demandeur

et pr^tendit quo

Bitoi I'appui de u eauM, TAote Munioipal, see. 45 et 62 8 3
:

Taote 14 et 16 Vio., o 64, ne .'appliquait pa. k oette JoUonpar laquelle on d^andait I'appHoatlon d'une p<^nalite i.„po.6e7our ri^Jgligenoe
dan« l.coon.pl.Ument d'un deroir. et non d«i dommage. r^aultaal ilZ^^du ddPendeur daijs I'exeroice de sea fopotion.. -^

.
<

186;,ltl'46.
"^

' '''°'* '' '' '' ^'^
'
*• ''' "''• '' '' ••^«»« Municip.1 de

Brunkau J.^Le demandeur .eBt trainp<$ en demandant i be tribunal de pu-mr «n conwiller, pour un votTpar lui donnf & uni .^anoe du oodmU dont U
iuit parhe. Condamner le ddfondeur & une telle p<$nalit<J, m ae^ait Driver le
coMeil de toute libert<S et faire aux oon«iller. une poaiUon impo«.ibiren lespmant de tout libre «bitre, et <» les Mtwignant k faire dea acte. que leur rai-
Bon et leur jogoment leur d^montreraient fltr« inutUea et mannl. La loi mu-
mmpale en imposant en certains oas, aux oonNillers, de* devobs rigoureoaement
dlfinia, B'a pM M jaaqa'A leur flter toute libert<$, f>i le cOn«»l ajant dMi4 d«^a pa MqaieMer k k r«qulte da demandear, pour dM raiaons qui ma parab-

.^

M.

J^'-'

^ y^

i:..; . ( .

1
- " ^

•

,-^
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•
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"nw? f^^fl 3» ^»t)MS^^^^*7

u CIRCUIT COUUT, 1861.

Bontlnny

VtMiua.

A

/;. B: Go.ih., pour Ic dcunndeur.
^"''°" *^*^'''"'''^«-

/«&«, /,e,„^f ,t j,f,^^ pour le d<^fendpur. '

,

*•

(li. A. J.)

KN VAOANCa.

'\ -^ >'ONTRBAL, 21 AOUT 1861.

;
f'^'ffm, Badgley J.

•

'""-tf. .-.'/ No. 931.
,

'

/
' Bnrhiet ts. Vemer.

^
Le demnndeur. qui est locatnirc du defondeur pdWa devant la Cour de Cir

Leilefilndeur renooDtraoette action par uneexmntkn J^i- .• *'

A
1
audition,Jf. Gtrouard, dit que I'aotion du demandeur av^J^rfTA n«,»^

Tertu d« statut dea Looateurs et Locataires et ^n^ltZnT^-\^^ **

•utrement
;
que oe statut avait ii^ ^ZZrlTx •

^ ^^ ''*''''*"'''

i ex«cutioh de certaines r^parationa nAwHiuiir— j«„* 1 i- ^
»»" pour out

iaires et ^ie c'^t'ait 14 encoTJrant^rde ! ^^ "^ ^'"^"'"

des Looate'ura et dearLom^^T^n^^ a
^ ''''' *" ^*'*° **" "»**«

pent unf^iispositi" flX^auwt^^^^ "^'T T P"'' ^ «^"* ^'^



-'f"!*!^

CIRCUIT COURT, 1861.

\

_J ' " -

' ^
tion. k IWptlon des d6Ui. et de U juHdiotion qa« le sUtut reut «tre ez(N».
tionneia et eztrMrdinaires. • / ig

*^

M J BAT.8._Soutint .a oontraireque 1. juridiotion exoeptionneUe ow$<e
par le statut des looateuH, n'avait pa« Ueu dans oe oawi, maia wulement dans
le oas du demandeur en rtsiliation du bail; que oette poursuito. telle qtt'intenWo
enbrait dans I. jundietion ordinaire, et que oo n'avait jamais 6t4 I'intention de
la %.sl«ture d amener devant la Cour de Circuit des demandes qui exo6deraient
£60, et pourraient mSme comprendre une somme d'argent considerable, qu'ea
fin oette action aurait d& etre prise dana ja Cour Sup<Srleure.

.

M. BjSDWBLL^Conseil pour le d«fendeur, argua dans le mdme sc^ns.

Le jour suivant Son Honnfiur M. le Juge Badgiey rendit jugement, et dit qa«
le point 80ulev6 avait deji^t^ d^cidtf oontre le d^fendeur dans une cause de

Exception d^linatoire d^bout^e.

Carter e« G^tWuart^, pour le demandeur.
' t/; (& TT. il. J9afe«, pour le d^fendeur.

JBe<lto«;;, conseil pour le d^fendeur.

MOSTRBAL, 30th DECBMBBR, 1861.

Coram Berthelot, J.

No. 1245. \y-
\

^^cLarenet at, 7B. Hutchetondh Frcuer, T. &

?*Thi8 was a Usie arrit after judgment which had been served on the defen.
dant only two dkys before the return day of the writ. The defendant made
default, and judj^ent was claimed by the plaintiffs, on the authority of Mfettayer
et al., vs. McGafvey and JJ^tayer et al, T.S., 6 L. C. Law Reports, p. 148 : and
Jones vs. Saumilr dit Mars Leroux, T. S., 2d L. C. Jurist, p. 60.

Per CWnam .-^Admitting to the fullest extent even thfi doctrine that an
attachment after judgment is a proceeding in the nature of an execution, it docs
Bot at all follow that the mode of procedure is similar to that under an ordinary
Mtne^ution. A reference to^he form of the writ will suffice to establish
that It 18 not. In the case of the iairie^rrit the defendant is summoned ta
appear and Mswer in all respects aa under an ordinaiy writ of anmmona: the
writ being m that particular a writ of s^mmous. The deUya enacted by atatute
aiwetbre, for the aummoning of parties must be observed in the one caae aa well
a» in the other. I have merely to add that I have conaulted aU the judgea on

»• ,

• trl

^^St^r
'^^^^^

*Jt ""'^'W .P« Son Hoaneur M. le Juge Qnj, k St Jeanen man 1869, dana une cause de Huaaen vs. Bobinaon.—JVoto du B^orUur.

\ .^r

1 ^ "I

ji'



4$ COUKT OP QUEEN'S BENCH, 1861.

•
' '

MONTREAL, 7 SEPTBMBRB 18«.
*'

'
'

,^^'' <N APPiL
'^ ;^ ."''

_
.

>; ^ ^>« '» Co»f <le Circuit—DiBtriot de Montreal.
roram Sm L.^. LAFoNXAm., Bart. J. CAtlVhn, J., DvvAt, J.,M«.dith ^

J., MoNDELlT, J. \ »

,
! • AMBROISE SBKBOAL,

(Z>«m(rn^ii^r«n Cour tttftneurt,)

Appuaiit
;'It^

O.VESIMB CHJENBVBRT,

{Dtfendeur an Cour lt^M»W€.)

k ilt.«nA"i' iTn"^*"'
•" ^" ^"^*^"*"'« poirBuivMt le d^fendeor pour

^
p*n.h^ de £60, pour n'.voir p«i f.it cnr^gistrer I'^te do u>M dfl,

n idl^g«.t l'.ote de aociitd fait A Trois Rividws; que la soci^t^ .y.it fait de.jft^u^^danB le dutrictde Montreal, et qu'elle ^t«t en 00^^
rfgistrer 80P «cte de U6t6 ^ bureau du protouotaire de U Cour Supdrieuwdans le d«.trict de Montreal et .u bureau d'ear<5gistrea.eot du ZT^MoZr^, ce qui n'aTait pas 6t6 fait. ?

» ub jaont-

^ MolS^ir"
^P*'"?"*!«"« •««» *"••»» 1» Cour de Cir«pit du diatript deMont^al, hnumiy r^poudit p» uue ezoeption dA^linatoire fond<Je aur deux

lo. Parceque-la Soci<$t<$ de Navigation des Trois Rividres avant 6t4 contrac

PM obl«^ d enr^gistrer son acte de 8ooi<$t<S dajTs le distriet de Montreal •

racte de soc.6t6 dans le distriot de Jttont«5al, U cause d'action n'^tdtTori'
ginfc dans ce distrio(|.

«« l-o wn

L. Cour de Oiwuit maintieut I'exception d6cIin.toire sur le premier motif, (f)En appd le jugement fut confirm^ sur le prindpe que la iause dWtion n

V

rait pw pns naissanoe dans le district de MontwJal.
L'appelant dans son fkotnm ezposait absi sa cause •

" m
nership for trading puiyses ,n Lower Canada, shaU dkuse to be delivered to the

thi Dlli^^ -iTT,! ""ij^"^^
•* ^*^»«« »it»> tJ» fomer jarispmdeacp of the Court

. fbe plain^wen »Uowed,oii special appljcation to that end. to rule ttodefendl^t to

(t) Vide L. G. Joriit—Tome 4, B. 239.

.\



COUR DU BANC DB LA BBINB, ISftl.

Prothonotoiy of the Court of civil jurisdietion m baoh Dibtwot and to" the Ro-g.tm of lAOH CocNTV. in which the, and all carry on bumne-s, a deolaraUon

!^oTr- *uT ^ *^' "*^*'^ '"*•"''"" ""^ *« "•'^ oo^partnership, etc., etc.
"

l£ Via on. 45, sec. 1. •

Ptt lea d^poeitions imprimA*, il est <Jvident qnecettePompagnie faiaait beau-
coup plaa d«ffa.re8 4 Montreal qu'i Trois Rividres et qu'elle n'a jamais eu

;:::^n^^ir;^^ •»- ^- •« ^^^ ^«-^^ •;••

.
I*bi dupaysexige I'enr^istnvnent decette diSclaration danschaqiie district

etauM, dans chaque comtd dans les litoites desqnels «„e soci^UJ jLmercisIe
fait d* affaires (.n which, they rfiall cariy on business) ; et en celfelle diflSre

2!!trr"'. \" " *^
^l

^'^^ ^' ^"^*"* 'I" '»'««« ««*»« P«Wio«-
tion qua dans es divers arrondisaements oil l^soci6t<5 a plusieurs mauon, dec^n^u. Ddangle, 2vol. p. 162. No. 62i»; oUrve ave/ |«aucoup deral^-
que ... y;^. ,.

" i;»rticle4^u Code de Commerce, erflieilervant deces mots. La Mdi,on

» it.^TTilptl'fr^*''^^
•* "^^* ^ '^•^^' «'«''^^««. Je domicile de« *»"

«'"«»f
,
i;^tabl«ement oA les int^rfits ««iaux se centralisent, oA oomme

B. t«°»«t"»<Sgoo,ant,.lexeroe8esdroits,etr<5pondauxaction8dirig6eicontrolui.

;
On ne pent p.. entendre,^r «»« tnaUon de commerce, le lieu ou lea^-

• vaux a'exploitent .

"-"uiwi*™

J'
H est-sans doute important que dtis publications clkndwtineal deviennent

pas un moyen de fraude, o'est poUr oe moUf que I'article 42, 6tendant 4 touted
lea mat^n. de commerce qui appartiennent k la socidUJ, I'accomplissement de*
fornHjues de pubhc .^, exige qte 14 oil existe un centre d'affaiL oommunr" les tiers soient avertis."

™«"•«»^

A
? 'Sl^f/l?"'

?'«*^*»'"«^'« ^« J^«>it Commeroial. No : Soci<5t6 § 4. S!^«ede la Sooi^ld. No. 1^7, page 679. ^ ' ^

JIHZ'^'^'^
' ^1""*"" itablissements d'une «gale importance, son domi-cUese determine par les circonstances. Ainsi, une soci6t6%omme™ialo peu •

enco« bien qu;elle possWeu„e maison, dite mai^n de la com^ie,7t„.« !gn^au domicUedeson r^sseur lorsqu'U est constant qu'elleVTtabU ses bJ-

^^::;Zr ^«--^-^«^- P^-^ - enseigneetqu^Ue,

L ! ^'i^f7 ^^-^ ^'•"' ^""•'J''^ ^'•''*« «*• «»>«t6 iridicjue un si4ge «>cial

/op^<«., ce n'eat p»iht 14 que les action, qui jJ^rTnt Tvl^
^o,J!l!' f''"?,^*

[••"^i-twment de eett. dA»lar«tion 4 Montreal, oik cette
compile f«,ait le p us d'affaires, a donn« un droit d'action a« demaideur qui

oette dWaration devait fitre enr^gistr^.
wmwon

A2^iS^S''il,^'*^;:i°^**"'*'*"^^ (Con»olidatedSut«te.ofL.O,oap.

IP my I>Mtnet or Ciitmit, provided the eau,e af«u>K .,^^

t.
dMBcraA-

^

«*

iJ#*^

4&.



M »

coy? DU BANC DK LA RBINB. 1861.

1.
Ckenqvert.

'F

>*-^

:"*-

;k

1 SorSf : ^.S''.'^'*""*^
Court Act <9th-.nd lOtlT^Viot. c^^"^

dis not ,n which the defendant, or one of tie defendant, ,hS dwrfl or oiSJ« oahw b«..ne«, th. time of the action brought, or, &c.l" orTMZcaui^ 0f «,t.oo.«ro«e: " „nder,|his provision of law it h« bl heW 4XCourt of Queen'8 Bench, Exbhequer. and Common Ple«., in England tK
ingriB JBorthwick

y. Walton (15 Com. Bench 603, 80. E. C L. p 499^ Zra
f^t r '"t"";^

^''"'•'' •'^^ "^^^ atianihester, U Si, hi M
iervSr*^ '""f

.'* '''"'''^**'' '•*'* °°* JurisdicUon-^nd.ChiefTuatii
Jervis in disposing of that ease observed

:

- !
^ .

'

•"
ith i^^A??**''^'' ^f '"" ^'•" *•*

'
'^' "^ of action 'in the

"

" itite clL! "\ ?'r
««•'-*"- *«'''«>1« oause of action

; I therefo.1 ,think thft county court jud'ge was w«,ng in ttsuming jurisdietion. The whok

"Z::fthe^J^n^ "•^"-^ ^^^-^^^r. m mere delive./:?^

« ST-!/
R«»wayftotion there was not enough. -ThepUintiSb were bound

further to.provethe 'order; and that w«i given and received at Oxford Theappeal Wor, (said the leartie^ Chief JSat^oe) must fo allowed." :r«dgj'

^

amy thing that IS requWte to show the actidn to be wMntainable i. part of"the cause of acMon.»" , >r ^^T^ *^

>^ying_thp doctr^AuB laid down, wiich (I ma^^^fermitted to «^)appears to me Ho be perfectly reasonable, to the present case; and aamittiJg
for the purpose of the present di*,us8ion,.that the defendant was botod to

^^T^" J^i'^"'r ''^ °*P"tV«"Wp. as oontt,nae.i''b, the plaintiff^in the .

^«t„ct of Montreal; still it ia proved that the as*»iation, of which the defen!dant a a member, wa^fqrmed or organized in the district of Three Rivers -a ^
part of the cause of action therefore, namely the organi.atien of the company
did no Mise in the district of Montreal

; and therefore (withoutVpr^okany opinion as to v*ether« declaration of-the alleged co-partnership ought or

rS ," • S ^tr ^v *"^'«»«"«»
«» ,*« di'trict of Mont.«al) it seems tl, me

to bj, plain that the declmatory exception was properly maintained ; as ihe whole of
th6 cause of aoUon did not arise in, the district in which the action was broWht. N ,'

, . MoND«LBt, J ,-L'intim^, d<5fendeur en la Cour do Circuit de Montreal et
.que le demandeur'alldgue etre un des astoci^ d'uoe sobi^t^ dommerciale nbn-
imwrpor^, et demenfant aux Troie Rividres est pourroivi, pour le paiiment d'nme
p^naliUS de £60 emsourue par le'fait qu'il n'y *pas eu a Montreal un ^jnrtgis.

*

trcment auisieifelcla Cour Supirieuro^au bureau du R^twteur de'U
dite socuSt^ et ce en contravention k la irTio|^-46, §1. II A 6t6 aaai^

Im m&ite est m4!^ aveo oette exception,

lie jugement commlBt la mdme irregularity.

II fkUait an pr^able statoer snr la question ik juridiction. Je^^ suis l^aviT
<di8tuictemeatVe la Cour de Cinmit a bienjug* ea dMaraut qu'eUeoi'a pp. de

jfejik'
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juridiotion mai, en oonflrmant o« iuRemtnt je retranoheraiH d«,.n..tiv<fe. la'

1« «oo«$l* d'enr^siBtwip 4 MontrM .

KW'«ao

dujeobI,,irat.on,d'una«8uft,p«Ueto,o6qae«ijn.ffielaloi
-

"

«.c.«« fat d Montreal
;
qu'aq contraire ,1m A TroiH RiviAres, ou tout qtte bhia'A tordda vapour 0««.«,gj, il a'en.mt que l>I«„ation n'a pa s. f.ire l2,Len

jour le^oontraiudre de oomparaitre dans la ju^iotfon ou il demeure defant -

. ^
mja^ naturels, 4 ™oin» que la lokn'en .it&* nat.^^t^ ^ '"^ "?" (^

, >
An„,dan83eoa8ft,ea,e oil le d^Menr aurait enooumfc wSnalitA *«nr J«n

rtr r
""""•' * r.P*"^™ *-r«>" B'vidrea o. irdeS^u™ ' ' '

y
^.prts ,«, r.,«.n8,,.opi„, poor J. <«,„fir„ation de la Ooui de pren^dre

£!. Carter, eoneei], \ ' , * '
. , .

i>o«on,ZW»b«,fe.^^.rfca?^Murl'intin,,J.' .'.*
:

»'*^. '

. ,
'

(V.P.w.D.)
,

* ; , 'A

SwmmT

CbeMTtti.
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^
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J.

'T3r.\^ \
.""''"" "ght of action iopondodupon «,„.„ pcounury d.n,.ge a

siduring the weight which w^i. to hi attached to the opinion of thi. learned

tt^''^TTT? '"
^'f""''" ^H

peculiarity of his views, and when it wa.

'
'S ^'^^^^T u''''^"""'•^

''*' + ''^""8<» given to^^^^^^H ly «uffcr.n«s of the plaintiff. becaL, as he said, suffori;. I the common
ot of

.«J..n.ty . umst be admitted hat his views were peculiars indeed. Hethough that suffering .8 so much the Common lot of humanity, that no matte,

• t^T.r^'"?T"" "^ " ^"^"i ^""P*"^ '» "•«»'» ^ o^Vo-l. the suf. -

'^
ru n?o?rhi ft pTu "i °°™i>«»-»r '"''•" P"-'- That was oneruhng of Chief Baron Pollock. Then t^e sulute from which ours, was copied

f!S^d H i
*•"; ^u^-

^^•-4'y"-J-«t0od Why greai difficulty wa.found m dealing, with that e«« in ^^ English Court. It iras because the
, - ^

Knghsh Common Law proceeded altogether on pitjcedents. If there be
.

no form of action kn,fwn lo the Law thor a caabe no remedy, and, therefore, they
were embarra««d when they had ^ do .ith a new kind of ^tion. The eoun
««'^"V^^P'-»t.ff8, however, took up tl.e legal points «i they ought tobeukto

the statute proposed to give-which was to create for injuries resvlting from the
'

death of a party by negligence the same kind of «tion as already existed for in-

'

juries which did not result in death-in [short to make death |he subject of civU
action instead of the cause for levying a (^oodand, which was thJ old mode <rf-pua.
ishing the negligent penwn The Englijih; Statute did not exteni to ScotLd
for this reason, that the law ot SeotlaU, identical with that of the Lower
Canada, already provided a remedy.. It
Canadian statute to Upper Canada,

would have been as well to limit our
where alone ii waa wanted. Thetr II ....V.U uuuo i» WW waniea. Tne

tatute was based ujwn the rule of the ^ivil 'law, and to interpret it we must/
therefore, look at the civil law-for insUnce, at the law of Scotland. There
when damage were sought for the death ^f a father or a near relative, the Couri
did not look merely at pecuniary loss siiffered. An award of money ^as made
as a "solauutn for wounded feelings..Ti,e " a„izenient/or homicide "

included
a '.o?a^«m" as well a. an indemnity. The ac«6^n belonged, moreover, to
the wife and children; th«lii|iDa of (damages^ing made in the ^ame way
as the division of goods belonging to ^e community. There was a case in
1642, w^re upon the negligent kill ng of one Divid Poreat, the Court
ordered an '»a.«'2e»»«,<," and gave ^.ortions, though not portions equal to
those awarded to the other children, to the deceased's illegitlbiate children
The reason for fixing the amount »t a large sum was, moreover, stated
to be because David Forest was a good^ honest, Dubstantial man, and the other
party a nch man. The Scotch law was the proper quarter to look to for eboi-
datiou for this statute. English law afforded none. Vet the ruling intake v^fct
the M. C. R. Co. waa applied in Lower Canada, and the Jury was tjold that
they wuld not take anything but pecuniary loss into account, and mi^t reject
*ny idea of » iolaHum for mental anfierini;. That waa English law; Jbut th^

^i.,..-^..



qOURT OP QUEEN'S BENCH, 1860.SfiEI «
ruloi of right and wrong were noilt oonflned to England. They ralghli be ap-
preciated in every oivilizod oouniry, and an appeul might frequonily bo made
to the deciBionH of the United Sjaten, where their Byatcm of law was cwontially
Engliah, not without benefit, when peouliur oircumstttncea had to be -regarded.
Now, in that country,' it would be found that the Courts ofMasauohahottii, where
the judiciary -wore entitled to the higheat reapecfc, had oonaidered this question

;

and in the case of Tanny v. Williams in CuHhing's report, had set aside the
Knglwh rulings. It muHt be observed that under the Civil Law—as in Lower
Canada-Hlcoiaions might be correctly arrived at, wholly different from those
which had bc.cn, perhaps, very properly given on the very same statute in Courts
whert) the common law^ of England was administered—as in those of Upper
Canada. In ofden to interpret a Statute, it was always necessary to look at the -

Common Law as it existed before the, Statute, for a Statute oould only be pro,-
porly^expounded by reference to that. Now, the common law of France, which

.
wA alao the law of Lower Canada, was m old as the hills, founded on the Civil
Law—i»ot incident to any modern improvements

; but settled by the wisdom
of ages, and a better book on that law was not to be found than Poullain du
Pare', IniUtut, du Droit Franr^zi,. At vol. 8, p. 184, he says that in oases of
negligent homiiide, the Courts will award " reparation"—the same word as is
in the ^cdteh bi)oks—to the widow, and heirs, and this even though they may
have renounced the community and successions. The Repertoire de Juriapru-
dence under the title bomici*}, and the French books generally, are to the same
effect and purport. The action lajr,' ii^ fact, in -favour of all thiJ parties,

-

-whom Mr. J.ustice Coleridge inoneof his deeisions, enumerated as being supposed
at EngUsh common law to have no acti&n, the oiily restriction in French
law being that the action brought by the beared relation excluded the more
distant. Tbil being the-stato of the law before the Statute, what was the ef-
feet of that^naetment I The act Was admitted on all hands to be remedial—
that 18 to say, intended to confer larger rights than existed at common law
It must therefore be construed htgftHj add beneacially, and more largely in
LowerOanadathanin Upper Canada, or England,>oaute in Lowpr Canada
even if this act were struck from the Sti|tute'book, t^e action .would still belong
to the same parties to whom that Stattite gave it. It would certainly not be

'

argued that, under guise of extending the right of persons injured by railway
accidents, the^ remedy which those |>artie»,liad befo^hand, was wholly done
awijy with, orso eirteumsdribed, as perhaps to aipount 'to no remedy at all The
kar^ed Council in Blake's case. laid great stress'dn the circumstance that the
English act didnot extend to Scotland. Why ? because the Sooteh had Already
a good remedy at common law—They. had only to go on as they had done for
<5enturies past. In construing the Statute for the finit time iti Lower Canada
the Court would be glad to Ufc for instruction k th<LEnglish and Upper Cani^'
^AWfiecisions, if they at iMquared with the prltooipS of the Lower Canadiatt.'
law

;
bat they ha<^ to malcj^hat law and the Statute stand together. That being

80, could the Lower Can«dtaa Courts take that merely £. s. d. view of the sub--^
jeot for which the English Judge contended. Was hdman life to be so estimated
« to say that the.fatoUy of a dissipated or bankrapt father should rsoeivv

lUT^ry ct al.
ft.

flrand Trnak
ltaUw»yC«.

. 1
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Sourdat. Lobru.. .^.dothorH«Uf «xpre,.Iy thut tho d,..ua«cH „ri tobopourUdl^i

boeo Ha.d that tho vordiot .^r. the prenout case wa> bud b«au.e there{JCa
u. the mouth of the (Icfeadant, to wbooiLtho divwion was a matter of no *oarquence at all. BeMde. e.e„ thi, pretext wu, token away. ^ I the pCt"them«,Iye. had waived the bill of -particulars which the situte gave them Inghto have-nay. more, both had coo«,nted tothe questions to beTC^^^^tothojury.

Suppose,hejud«m,ptofthe>Courtbelowwereoonfirmeda„7.new
tnalweregraniji^lesamoobjoction noa\i<^inocoar.r^hn.n,ordTihZ
wa. another d.ffieulty a^ut this course arising from the system which prvlT-~~"^
*r?7^T^«"«»»"°f'r«^ of »««onw«, required 1,ere, the law was rigoLs «,

lon/r t rf"*'°"'- '
The plaintiff was bound and could nofZve^beyond them. No# here the plaintiffs, by asking for a round sum hadZnd

Sr T^w" '"'''71
"'"I.*""'

'««V-»"»0"l»w.andrCl^'^

^ ^^-J-^t'^Sthe -ode in which the division should take place. In concksio^
^

to -how how careful thai Scotch Legislators had boil to s^rtX;»".vo« of a person killH by negligence . compensation from the Iyer '

'

l^tt^*
Bufficenttol mention that the P.rL..nt of jier4th^^

h.a«eIf be made to pay a /um of money to Wpext of kin.' The C^urttlow

forth t *''rT''''"'^'"»'''''"'^'"8»'»''*''erewaa„ocommonlawrerdT

SJu 1

*"? ?' ?"'' '"'" ""'' '•«"«'•"= *'-» »he verdict J d^^S^

^
^^l' r n '"^ .^^'^

arrived at abo^t the same decision as to- the 1,moJ^t

not enough to disprove the chai^'e of negligence

iu.^t'!!;^?^"*''.'''?
t«iey object to the supposed failure on the part of theju^to apporhon the damages between the appellants, foi^et that this is to

CZT \^"''' f'^'f^''
»•'•«•' i««dden inourlaw.^Whatis it to theCompany how the dam^es a« apportioned, If all the parties intSe ted .„dcompetent to sue are before thU Court, and there is an L.djf drmal. t^them, covermg the whole of their claim and demand.

' ^
'^J*^!^'J

*^' ''"'«""«?^^-Thi8 is the first case whi4 has presented itself«Wer the Statute 5th Yictori. before this Court, and it i^ill. there^ Jl^t

'

to enter a l.ttle mor, laigely than usual into the merits of it.
'fP"!^' •

r (

\

7'



n
- .~

COURT OP QUEEN'S dENCH, 1860. ii

IUIIw«7 Ctt>

Th« Mtion hM be«n ingdtuted by the widow and tho ohildr«n, rtloe in oamW Kmw7,4.l
of the lato Thomwi WilHoii, who was killed .nd hii horse and cart destroyed, on nr.„dV,i.k
the Railway track, not fur from hia reaidonoo, at Ooteau du Lao, by the defcn
danta' Railway engine, and for which X 10,006 are olaimed aa damagea. The
plaintiff*' declaration allcKoa, that the dfiath pf their late huoband and fother,
rcHpeoiively, waa oauwd by the KroM caruleasneaii and negliKenoo of the dofen-
darit'a aerfants, in oonduoting thoir engine, when the loaa occurred j tfiia U ape-
cially denied by tljo dofondttiit8, who affirlri that tho imprudence and want of
care of tho dcooaaed hiniHolf wdro tho solo cauiiOfl of the injury, ^The plaintiffs'
evidonoo is confined to tho fact of Wilson's death, the destruction of his vehicle
and the ckcunwtanods of tho event, tho timo ajid plaoo of its oOourronoe being

"the evening 9f the 29th day of November, tS56, on the tlwlway track, near the
Cotoau, by the upward train from Montfroul, the want of the uiiual precautions
•nd aignals by the conductors of the traiij, the«go df the deceased between 50
and 60 years, the value of the horse and cart, his position as a farmer, un ban
habitant vivant auf sa terre; that Eliaaboth Ravary, the widow,' hirf been Wil-
son's wife, and wu» tutrix to four Cf the phildren minors, two sons of the rospeot-
ive ages of 13 artd 20, and two d.»ught(ir8 of ;$ and 18 y^ars ; that of the other
five children, two were sons abovu/ull age and were merchants trading and
residing at Montreal, and three daughters, of who^/two were morried to met-
chknts, also living at Montreal : this is fffe muMt tho plaintiff's testimohy
ThW of the defendanfB was applied to rebut the charge of negligence imputed,
it plroved the fault and imprudence of the defendant in pushing norosstho Rail'
wayWack with his horse and cart at the timelf the near approach of the engine,
and #h>oh occasioned his lodsrof life and the destruction of his property, Ths
judg^at tho trial charged thVj jury that by (aw aforesaid, pro9f U the special
d«mo^ suffered was reguirod to svpport a verdiotfor the loss of life.and that
no verdict could be given on that head, as tho requisite lej^al ^stimony had
not beejn addiiood ; that the fa«t of nogli^noe on either side and of the value of
the horiw and cart wore witljin their province. The jury rendered f^irerdiot
coDtraryUo the judge's eKarge, fading «hreo hundred and nineteen pounds '

against the defendantH, namely, threu hundred pounds- for the loss of life, and
nineteen jipmids for ihe destructioij of the property, and judgment was subsequent-

'

ly rendered by the court in ^anco by which a new trial was granted, ^^id tho -

verdict setWide updirthe ground oniie legal correctness of the judge's charge

:

from this judgment ftis appeal hasXrison. In the , argument at the Bar^ the
plaintiffs reljv upon the common law of the Peovincef, the defendnnts apontlie
statute 6 ViW.

;
the investigation nnd examination of th« case will necessarily

require therefore a scrutiny olf both laws, and not only tha extent of their appli-
cability to and oonnejstion with this case, but'also the exient^f their ooncarronoe-
with, and diff"4rence from each other." It is proper to cbnyuenoe with tlie com-
mon law, which constrains feve/y person to repair thd injury ho may have oansed
to another

i heyioe Mits, or quasi dilits technically so oaHed, oast upon the per-
sons who oomniit them, not only the necessity bat the obligation to repair the'
injury. " Le duasi ddlit produit contre son aatetti(^ robligatioti de r^parer le
" mal qiii en res^ilte

: o'est la unq faute d'oii les loia font dWver ttDex>b%ation4le

\
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IJMT,...
«IWiVC'«

'^

iWDt I oooMion
;
«ini o'e.! If loi Mtt pour l«. can de n«$ooa.il qui «( U «4rl.

mini ^tli
""^"!"'"""^' *•>«"<"' ^"-Prudir.0. .nd pr«otio«^c«,y.lod . orUmln.l praoeed.„g an.fag two »/er«J «ouMtio.«, tho one p«„,.l ...d public Z

irdu p.«TiV. t r' "'*"*'*" ''*" ''"•" oiie-«6.„« u po«,«.r" poui:

"rIcZ .1 T^T
ded «„ et iutiJrata r<J.ulUnt du dilit ent d«ti„ot« d,.1 .0 loD p^od. et on diff^re e^o. : IWion p<„ale . pour objet U pu„itlo„ du d<5«r

qu11y.it del. d.ffdrenoe entre la r^Jparation oiWIo oa I'iut^rfli olWIetlo.

"obTT""'"'*'''
"«??•»"»«" «>»foadIeto«tror«,u1l es'l^^^^^^

objet p^u„...|^ etc. San. „.Weter 4 oetto que.tioJ de nom.Tle.rit.";

1
.rb.tr4ge de ju.t.oe.d«it fltre toujour, proporti^^nnie A /rm.^«r.12^.;

" dl U It T T"*" »^""'""' «>n.id<5rable .u profit de. enfant, e!

^ I indigence ou ^ns urn sUmtim gtnte. Aimi I'm ne doit pas ,'4t<mner
l^y^'P^rUdroltcommunduRoyaume,larSparaUma^^^^

tamccessim. So to tb« Mu.e effeot, Nou^. Deniiart, «,v. : « 1. meaur. d.

fim ,r™Tf ? "' 'nexcu.«ble dan. I'auteur de r««ident." ^in in tfce

Tif ^5^* ^ occMttm." Bouvot, vo. Ble«tf, Que.t. 2. A number

^12 ^C^r™'' "*"" '^^^ -Peci-Iproof of Set. .bove mentild forX
mg to the .njaiy «.flb^ by ..oh. In Joa^^g Diet. de,.frfit., trdw .ofttmU
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""^

•H-U^ .dJagA. po«r r.i«n ^ VUomm. du p*™ doUcnt lire p.K«.I^* T?^
..I d- Audl.no..

p^ »85. .rrit. 3 .nil 1685. th. widaw .„d th. IZmlZ '

«a« D«.U. four of whom wor. minor, .nd on. «.rrl«l pn,.«mt«l tll 111

lbr.fca.b«,d .nd fk.h.r; io th. .rK«m.„t of th. ..«,. th. following ^Zuowwr and ware notoontradiutfld • •• Ij «* ,«! «... ««- .

remark.

lBti5re«^« 4 ^4f<Jrer A U ju.,|«,, et i h. r.ndr. in.tlg.t.«r. .t A feomir 1«

I. I.b.rt^ d. eonclur. A I. pein. que m^rit. I. crim., «. nW qS^ pour Z^ur..u p..emcat du domm.g. q„, r«,e„^ . „.„^ p., ,„„ „,.;;^ aTiuI q„l^

t^^oThirthU^f U^^^^^^^.
A. oth« » that of h. IMn^.du.1. who wffen. from th. orim., whll.t bj th. l.tt«^

~~^

».g.n,.nt contre IW qu'ep^d. certain, c, .« lieu q,H par not^ ^- .

4J. v.. de. homme. „, „„, .atre. oho«. que Ic. R.m.in. ten.ient "eltim.We.; ma^ nou. esHmon. I. dommage que Ton «,„ff« p.r uXntr.
.

cho««. P"7™PKnn>.pe^onnequidout.quele.rnfaU^el«^;
" beauooup dan. leur fortune par la perte de leur per. et o'^it ^a
^•rone.time^etpui^.n.rooLdaLeelui^i'J^'lZl^ '

;;^
bienad'un autre. 4 ,.p.rer la V^rt., Von\7Zn'ZtZ^^^fZ««.une une perto au..! con.iddrablo que cello d'un p«re ou d'u„ 2!! ^!^ ^

5

^' • dommage de ceu, quhfoot la perte." In thlTed"!7h i'
** '"'" '

I,ld at fifteen thouaand iivrea. and u^^n the LnS„ ofTe P '"""^^J:!™-
'

r«/ Talofl, three thou«nd livre. were adjuZd "1,^01' r~'^^^
" tier. 4 I. dite Dame Marreau (I. .euve du ^t ZLT«M .

"' "*'"''' '*"

- aw enfant, mineur. du dit defont1 man It^T^f*
'""•'*•" '"*"» *'«"

th.marHed daughter. Other :Z.:doZ'lo?;irL' Tl^^^^^
ingthe „me p«nciple. and juriaprudenc.. whir^Ztl^ppeart T^^tinned down even to the pre«nt time in the Courts of1?2oeTL; t

°""'

IrilTseV^'Jo"'
'" <i-.««, report.

d in ^e ^U^riT^Z^

Z

"fLidtTin ^ ^'"'- ^ ""P'**'"' T''"*"* • »«>«-<« '• wort da« c^t«»ident. II laiMe une Teava »ns fortune e( qaatre enfant, minear. m!I
"

^^uyeTeatut a form^contre lacompagnie de.\hemins*de ^rdeXl. 4^3*' tant en wn nom qu'an nom de m>« AnCn*. «— j :»
*''**'*

«-omme de cent cinquante milt f"« t' trlnira^JT
" '"*"""' ''""^

^%

ii^ '
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••fWT •« u " fVanw lui mniI atlribuia |Mraonn«llQm«n(, lur lM«lm|uant« milk fVanoa rMUol,
filial millfl fVnAm mnt iiuHbuAa A U J«un« flll« at dii miU« fraooi 4 ohMMi*
dm trait fila , oca oinquanta mill* franea aaronk pla«4a an rnniM inali^nablaa.

'<Jaa(|u'4 la roaJoriW da ohaoun da oaa anfanta at itnmatriouUa aa Don
" da ohaouD d'aui dana la proportion oidoiauii." The rtiaaoaa and priaoip|«i of
thaaa deoiaiona ounnot ba doubtfbl, whan it ia r«innntb«rad that thia ri||hl

to dmrntigfiintirtu, r4/Hir,ttioH eivitt, ia • paraoaal right in tha wifa, huaband

I
and obildren of tha de«aaa«d " rdpttnttionpdennMrt propurtiomnie an prijiulie*

qua U d4IU a rnu»i nm drmandtur $nt tioHM $a /qHuim, $oU dam$ ta tanti. Th*
«i(tWi/tMn muat b« d Ai miton 4g,iU i\ la ptrt«. Why ? baoauaa un ftfru cjt

familU tUmnt un itat et Ua mnjfeni lie »ub$i$ter «k nnfimmti, it J»nne I'iducation
ik$t$ Mfant$, ti ta nutrt vtoltnU teur 6tt louvmt to»tm Ua rf$imrttt qu'ih
avaiant, et ha r4<luit ditna Undigeiiee ou dana unr aituatinn, gtnia. From all th«
foregoing It muat be unqueatioiiabla that auoh proof muHt be adducod aa will

enabia oourto of Joatioo to aaoartain the fuoU and aaaaaa datnaKea auffored in

oouae<]uenM of th«^liijary, and haoM U ill aanifaat that whnt we teehnioallj

call apooial proof, waa roquirad to be adduoad in nuoh oiu«a in Franoa, and that
in Mittlin^ the perle annfftrU. by tbe horaioid<l^ " I'on oonaidAre I'art, I'induatria,
•' I'inatruotion oovera lea aafanta," quia Jit iratimaHo rjua quod intereat H quanti
inttreat non eaae occiaum. 2o. That the dirihion of tha amount eatimsted WM
made by the Court by their judgnienta amongat the dfrnandeur, in proportion
to their reapeotiva loasea, and oould not be left to th« parliea thflniwlvea, beaaum
•aob waa in hie own poraonal right, and the ri/xirMfon jticuniairt waa neither
liena de commiinauli nor tir aucccaaion : on the contrary, it waa allowed to the
aeveral aurviving parent and ohildron aimply aa auoh, and notwithatttoding their
renunoiation of both eommunauti and tueceaaion, and furthermore waa granted
In deapiteof an abaoluto oompromiae and aettlemant between the deoeued ao^
the auteur de faccident ; and, 3o. That thia pMnniary repration so given
did not derive from or rest upon the civil law, or waa it in any way conneotod with

.
the aolatium of the Sootoh law, or waa eatimated by the injured feeliiigt of the
demandeura, but plainly and obvioualy reatod upon the privation of some
•dvantnge. actually auffertti or reasonably expeoted to be auffered, ftoui the
homicide, and whioh waa oompenaated by » sum of money adjudged in Ilea
thereof. By old arrets in Franoe, two finet were imjpoaed upon the aooaaed,
one for la partie intireuie, I'autre pour l^fiao: Imbert lib. 3, oh. 1, No. 10,
[arrflt de 1306,] " maia depuia I'ordonnanoe de 1639, i'on a toujoora adjagtf k

,1' la partie intireaate dea dommagea et int^r«ti oivila, paroeque oette ordoDoanoe
1 " porte en Particle 88, ^qu'en toutea matUrea civilea et erimindlea ily aura adj'u-
" dication de dommagea et intMU, en I'art. 148, en matiire eriminelle la partie
"privie baiUeraaea concluaior^ pour y riponcke par faccut6par forme d'atUr

»"nuatioH." So maoh for the CV>mmoa Law. ;

The aUtote 6 Viet, waa made operative in both Upper and Lower danada,
and wai copied flrom the Imperial Statute t>|>arima«ertd, with verbal alterations

to suit it to our local jnriapriidenoe. The preamble declares that a person who
may have caused death of «bother by his wrongfU act, ne^ect or deftnlt, ahall

be answerable b damages.
|
It then provides, lo. The same right of action for

'l.
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fJOURT OF QUKENH IlKNCIf, l«flo. mL'\ ^^

of o«oh M tti

•n<] tU Nubn

duo dharp or

pwof of tFio loc

^•m»J«l it gIfM !• «M of dMih M fbr Milj Injnry wiUlnnd ;ithAot JMlt.
a«. Th« rMlriotwn of ih« Unfflt from tlw netioi, brotmhl lo (h« «i5i hi».li«n«i
,.*r«nt »iwi chiM. ,ir«..a .n<| .t,,, p„r,„u .n<l ohildron. 3o. Tho .llow.nei, of
r,i.ly onfl Mtlon for th« Mm.. ful.J^t m«lt«r r.f oompl.Unl!. 4o. ttn .biiAlult
hmiutim. within • j^, fV„„, ,|,. .|,.«th. fto. Thd i,«,«m<«f' ,/./.,„««« by

h., .I«««^d. fl„ TI,« ./...pi., b, »h« jury of th« .iot .«„.^. .«.„„^|
fh««bor« »M,„<.fld.ri«- .•...Utli.Hoei^o in mioh «h.™. Jth« jury .hull fl„d .„J
d.Tid«. Trtking »hU -Uluiailn lt.«wn term, .nd p^.,iJ«„.. in.lo,«„,|«ntof tho
comHion law, it .ioc. not .oo«rd d.mi«K.«. to b« .iMMnd L«.rdin« t», tl.« D«<m.
H.IIW «f the p«r(i«« ,1 niftml nnd to bo l»n«fltfld, bJt aooik»di..,r U, the k)i«
they h.n> netertlly ,n.I p.,r...n .lly «u.t«ined. Now, i„ thi« onM... fh« partie. to
be Um«a...dnre th« wl.low and the nine ehll.lwn. Uh in proportion to hi.
or Imr Iom "tifftrrg^or oxp..ote.l lo be nuffcred. from ke injury, >nd for thi«l

^^llff in hlM own perNoniy rixht. / Wlmt il.on i» the ahar«
thin record ? . How o«n the/pr.>|)ortion„d wwewiinflni,-
iiviKion iiinonK thuw ton plui/itiffn, bo off.A.i, end tlw'

^fpflounirtry ropnration, be a/onrtiiinfld wJiout i,p«ci«|

:44 u ' im'^\^! """''• '*'''" "^"*''**'
P'^'^fV i"'pli«HW<.bliK,iion to

adda«, auoh .fc.^ proof, becnum, t|« actual adv.n^ge and untioip„to.| h^mOt
to each, fVom the oon(inu,,noo of defleaacd'. lift ^ere the .ubjeot matter of

Here four ^f the children wor* provided for and/ independent of their father",
and four other, of a «,lf^upportrn^ aR. : fVom thiae cireu.natnnoea th« rcrdiot

the In umd leelinga of the .offerer are not .Aen into estimate, a^d yet
",

pred«ly the Mme wtibn allowed in auoh a oaae in that ia given by the .tatuto
in thm ease

;
moreover, -hould the damngoa formed by the jury be ewiwerated

and outrageoaa, it i. impoMJble for the Court, without tha uae of arbitmv judi
Clary power, to bring the verdict within the po-aibilily of reduction to « roaaon.
«ble amount; the jury having had no apeciol evidence before them for their
estimate, the Court would be in eiaetly the ..me position, and ,nu.t .|«, «, br

Srbr^hJ%t" «»'«;''y."'-Wi|Bi"« opinion of twelve juror. IhT «tMide by thia of three or four judxe., mg^iug without evidence. It i. dear •

neither the suffering of the deoe««d, nor the grief of hi. roprewntuUve. can be
t«ken a. one measure of damage

; beeau«, the damage to bo usesMd having to
be in proportion to the injury suffered by the porsonst to be benefited by the
.«t,«», ne«»«.rily do not rent upon mere feeling., but upon the privation of
soae advMtage, to be u»crUined by a reaMnaUe oalcuUtion id money The
death of a parent might in,«,mo case, be, in . pecuniary point of view, .
blessing when for instance he wa. dissipated, or m> poor that it was nece«»ry
foThisohildVen to contribute toii. support. A child might be supporting hi
J.«n

.nstead of depending on him, and yet by this judgment that ShUd l^ould
b. entiUed to his action a. much M the infant whose support wa. entirely^-dent b„ the life of the father who hiul been dert^Ved. ConcS
«Mon. in abundance might b«,«dduMtd in support of the wtUed jurlaprudenc
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^68 COURT OP QUBBN'S BENCH, 1860.

>».;\

""7.***'-
"^i^^^

*"•"*"*'» •" ^"g'"<* "din Upper Cnada upon the termi and provisiooa
0|3jdTr»k of the Btatute, which hold that the damage is to be est mated by the loss really

rastamed, that the injury assumed as the ground of dUage must be speoialli^
proved as being due presently suflered or reasonably Jxpected to be so, and it

.

most be of a pecuniary nature. Without that proof t^ere can be no legal ver-
dict. The judical unanimity ii perfect on these ruIiJgs, with the exception of
the obiter of Sir John Coleridge, who, in the case of kuke vs. the Great Nor-
thern R. R. Co., wished to add to the statutory requirements the solatium of tho
Scotch law, airan additional meatus of assistingf juried to assess damages in such
oases. The stream ofjudicial Und legal decision doJn to the present time ha<l
been^ opposed to the opinion expressed by Mr. Justioi Coleridge, but as he sits

. in our Court of Appeal in the last resort, this case ii sent to England may. uot-
V withstanding, find support in his peculiar view of thW Statute*^ The examination of our common law and the Statute as above exhibit'

»

marvelous coincidence between them ; both concur In giving the same right ofv^
. action, to the same parties, for the same matter of cjbmplaint ; both require thedemamU to be established by the flamespecial proof, aidboth require expressly tho

distribution of the damages found to be made by ihe tribunal, that heard and
appreciated Uie evidence adduced

; our own jurisprjlidence and the parallel deci-
sion in lingland have brought our common law and the Statute together without
reference to the Scutch ,olatium, which has no oJnnection with either or trftb
this c«», or with observations of>mei^n jurisfi which have no appliqatioa
If the statute be considered as a modification of Lr common law, it mJt fol-ow that where Its provisions are positive and nefed no judicial in&rBwtation

.
they mu,tbe followed and,,Omitted to. The stltute has in ^vewl Jticular^
modified the common law and introduced new la^ ; the chief of which ai« that
only one action pan be brought, that it should fa^ brought in the name of the
personal representative of the deceased, that it/ shall be submitted to the lurT

.
who shall assess the damages proportioned to tlie injuiy suffered by the iurv
amongst those several parties in such shares/, the jury may find and direct.The jury have in this case found damagesfor tte loss oflife without legal proofand they have neglected to carry out the positive provision of the Statute, «ii
to divide thedamagessofoundamongsttheljlaintiflsaocording to thedue and
«rtimatedshareofeaohofthem; the venfirt/is therefore decidedly bad, nor can

laJln fi
.

orJibnreoted by this o«^t, kich, thoughitmay strike out ia
. ^al finding a part of ,t, ifit be beygnd/the issue, cannot perfect a defeoUveverd^nor substUute its own judicial disci^tiou and powers for those specially

.directed to be i^rformed by the jury. b( this Statute «U the>rUerbene.
ficially mterested are united within the refior^ of one action, no doubt to pre-
Tent an aocunuJation ofoos1», but each of«,em is, in feet, a separate and inde-
pendent plaintiff in his own separate rigAit, compelled by the statute to unite
togeUier in one action, but seeking bis oWn^wrsonal share of that pecuniary re-
paration which the finding and verdict ol ' the juiy should award. Bxpreiinit

. myownoonvicbonupontho merits oftlisoause, and as a juror, it would not
have been possible for me to have mnlc^ the d#)ndants in any damages, ui
from the evidence adduced, the d^oedftd Urudently placed himself in Uie way
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nilZr R ""^*'"^»«^'J^ .^'y »"» 0"ele«n«. .„d negligence ooowioned hi. H..«,rt-own death. However th.t m.y be, I think the verdict ehould not .t.dd unde" Sito«Je,l.wor both cobbined, bccuse, lo. it w.. found without Bpecialp,^? «3."^^
.nd, 2o. becauae the statutory diyi-ion was not made. I think, the^fore. thai -

'

tVu^^Z^^''" ''*'"'' ""^'^^^^

DovAt, J., dutmtim,, concurred with Mr. Justice Badglev ;iW 0.IM .e^ial attention to the 6th sec. of the statute, Jhich obligerfhelluff to
'
^

'

pve t(,^^efbnd,an^billof particulars of the diimages claimed Saining
the ?R,n,on that the^damagesofthe verdict could only be for substanH^^ -

-'J^r'^' i^^**"'*
"'* ^PP*' ^W^'' ^' ^""'<» »» wouia^be neces-

JMyte prove spc^l damages; but inLowiOanad. another rule of jurisp™.

and fh,m the mere effi»tofoircum8tances which might be either rf«.V.^rj«a« •^us resulting .n loss or injury. Upon this principle the action was La "^
by thewidow and children of the deceased, and the only question wJ whether

'

ihe verdict of the jury: The bumber of the family 4eceased was p4ved .nd

ofthefather by whose exertions they were- maintained. That was whrtX
,.J«7 bad thought when they gave averdict for £300. HeZn^uZ '

ZmL::i^"''VT";'"''^"- ^'^^hemod^ofappSm^
Aat might be a question for the plaintiffs ; but it was not a matter with whWi

' ^••f'^^Jhj^^fWng to do, and therefor

r r'*f
"*• .^^ J"'^«^."' '^ *•>« «««' ''o-W «^e"e the order fortnew trial and give judgment 0^ the verdict.

waeriora

m following is the j^^^^^
The Court * * * Seeing that at common law an actionU at the mit nP««widowand nextof kin of a party killed by accident^Z^^tJ^.^d^ges^m the parties by whose actor default the dith ^^.^"17.

11!^^^T 5 "T* '^i''*°
^'^^ '^•"•^ ""*'»»" ''Wo^. «d next7kbw«IHJOtively, and that the action to enforoe suoliVieht b iure .annui^Zf^seeing; that thedamageswhichthepa:^;:^;^

'»

rmH"t rr ••' ^-^""^ »<> '-M- of Zch . Ln, pec"^^
S^n ",!* °"^'' ^"* comprehend . soloHum to the widow and nr7f

Seeing tiiat the Provincial Statutes of the 10th and 11th veart of V;**:,^--

' " '" - —" "' ! - ii. — i.I. I.- ^ ^111 M— .I* A.I.I.

'

.-. .1. ii.i i.ii ..ii.i I

,
i

j' II...I M III .S
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60 COURT OF QUEEN'I^BBNCH, 1860.

IUT«jet ».. Seeing that the appellants by their ooMusions or aid prayer in their deolara-

UaTw.j'cS!'
*';"^»""'«Co'"-*»«'lo'' have made their own apportioftment among themselves
of the damages wl.ioh tl.ey sc«k to recover, and that their remedy is limited by
such concision, in manner and form, as by thorn taken, in their said declara-
tion and that the verdict of the jury in their favour is to be construed relatively
to the said concUtswig in the apportionment of the damages. '

Seeing that no Sufficient cause has been shewn by the "respondent, bjpteasol
'

'

wher«,f the verdict of the jury as recorded in the Court below ought toie diJ.
turbed, and that therefore in the judgment of the saiA Court, whereby the said
verdict hath been set aside and a new trial granted, 4ere is error. It is con-

.

stdered and adjudged by the Court now here, that the same.^to wit, the judg-
ment rendered in the Superior Court at Montreal, on the thirtieth day of Set -

« tembor one thousand eight hundred .and fifty-seven, be and the same is hereby
reversed, set aside and annulled, and proceeding to render the judgment which

: _'
the Court below ought to have rendered, and seeing the motion in the Court~- below made by the appellant for judgment, it is considered and adjud-ed pur.
Buant to ihe said verdict, that the respondents do pay to the appeHants the

,
sum of three hundred anrnineteen pounds current money of this Province, a» *
and for damages by ihem sustained by reason of the accidental killing of the
late Thomas Wilson, as complained of in the said declaration, and as found and

,
^''^««!<*l'J^t>>«««"l verdict, together with interest thereon from the said 30thday of September, 1§57, till actual payment, and costs of suit as well in the
Court below as in the Court here, and lastly it is ordei^cd that the refeord he
remitted.

DUsmlimtibut, The Honourable Mr. JusUce Duval and the Honourable Mr
,-.,. Justice Badgley." •,

r . .
^v-i^'^gment of the S. C. reversed.

X-ortiMjfer.tfc /y«rM, for appellants. f
Curlier & Ponyinville, {or gea^ndmt. i^/

NoTE.-Hi8 Honour Judge Badgley has since furnished us with a very recent,
^ecjsion in England upon the Statute: it U taken from the London Times
Law Report of 25th December; 1860, and is as follows :-Holt Adm v,
Lancashire and Yorkshire" R. C. Action for death of plaintlrs son, in con-
sequence of alleged negligence on the part 0f the defendants. Evidence wa»^ven from which it appeared th|t thd deceased acted as manager of plaintiTs^tton mill, and that the plaintiff sustained actual damage by reason of his death
Mr. Justice Blackburn in summing up exphuned to the jury that it wai
.noumbent upon the plaintiff to prove some actual damages or the action would
not he and that however unfeeling it might appear, they must consider thevdue of the deceased to the plaintiff in the same light that they would con-
«der the value of 4 horse: they were not at liberty to take into «,nsidcration
the feehn^ of the plaintiff for the purpose of assessing the damages. The
questions for ithem to decide were, whether or not any actual pecuniary d.ma<»
had been sustained, and if so how much. The jury found for thepllnt^

/
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LA^^UCOUR DU BANC

EN AI

.

'

..
' ^^«y<'e Circuit pour j|i District deRlchelt

' ^ MONTREAL i«|r.JUINi86i.

C«n.« S« L. H. LAPONXA.N.. Bakt.. jl. Avlw.n.
J., p^vi J.. Me«p.t„:

'

J.. MONDBI BT, J,
-, . - !* . .

'

BELANCER,* -^ :'

-. "
1 . i- • . " -ApPEtANT.'

g) -
* * k'

'
"

,
.;

'- MOGft^ ) ' .
:' .'• ..'

-—-:-— .^i=:>;=:.-._:..^j^
,.„^ ^ Damndturtn Cour IH/Meur*. -

^ '
• ". r

.:' Intim*.

Par MjM»«,e en appel. ^appelant » plaigni^ntre aulre. griefs de ce aOe

en 6« d«trej^g6e v« quy lartkulation d. fait. pre«rite par la Joi aavTe" n a jama» it^produite de la part daucuae de« parties en irditecj^ .

.
_Devant la conr i|frieui« dandle cour. de linstrntHca de cette opposlfioh to'Demandenr ^t woduit «ne articulaUon gMraU et le WfimdeT^amneen ayant prodolt .ucune.ce dernier fit motion que, 'MWripUon fait^^^ -

"cawe O'opposition^t le R3U d'EntuH, et le M^ Ln!T ^. ^

cune artuulaium ^ /«il,g,-.vait *t* produite par aucuSTde^ V^Tj^u.
nea «t«t p.. upe. vn guelle V«/««W, ancun fait dune maniir, stZ

^

qatfle^Aait en aucune manfAre conforme ni * lesprit ni k 1* let^du^Tut'
et q«, parunt eWe devait 4^rid«r«. conune nnlZTnoLvenl^^

*''

suIleS"^"^"
P«*^*on-j^ent final,r*du le ,7 de F*vrier i860 i^tsnr cette motion que sur le mWlFde Topposftion rcjeta la premiire pertie de te

d.^ et. ^ ppns6q&nce,mJt de c^ Tartlcnlatlon d, ffit. et d«bo«to VTi!

^tiefdH °"^'*'"'
"'^r «1*P«» pour ks motifi quiLt *no«:fa au lon^dans et dit Jugemqnt comml suit: "Conridirant que Je «Ut Opnosiit mfifenZr

ZZ t Zl T/"*'''** "^" "^''°*'' ''• >'°PP«««- afin'd'innulle^ a^-tou^ et d*boute la d..e opposiUoa afin d'annullv pH^uite en cette canse p^^mfendeur et opposmt^le treize Juillet dernier avecdfipens." ^ ^

J^0nay,^ VlnHnU^ n'^ciste dans la loi aucuae disposiUon pour obli

J«8*e vu le dilSu^ o, le manque d'articulati<a, d6, faits;-^ ,e
*««.'£

-
«rf-

i«c.]r. VOL.,VI.—3 '

^^- U*

*«
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COUR DU BANC DE LA^REINE; 1861.

B«Ua|«r
v«.

Mog«.

f, '

Demtodeur serait toujour.' »r' la mere! dun dtbitaur do mauvaiie foi qui fiW
tiendrait da produira une articulation defaiti.

KW«.-S^tuts Refoodns du Biicawda-ch. 83. ,S«:. 89 et 90. -

^^.. U uul« penalit* quencourt la parfie qui neglige de produira son>articulatibn
da foits dana la caa ou elle d^ire ensuita jiure una enqu«ta est celle impos«e k

"

tout plai^eur t«ni«raire^ Ie<palament dea ffaia. La.caMe d'Aichamtwult at Ar-
chambaalt a d«j4(»«t« d6cid4e par cetta Cour sans-aucune articulation da faitd de^
la part de lune des parties,, 10 L. C. Reports, page 432. ,

^

La ittgement de la cour dappal «n conarmant Ja jugement da la C6ur de Cir^
cuit a d6clari quit n'y ayait pas mal jug6.

^ ,

.- /-

£.t/.i'/cW.avocatdeiappelant.
'

Jug»«entcoaflfm«. '

Xa/rm«;'«,&Bn<M<aH, avocat84lel'IntimA. -
,

• *

«%

*>^

1

^ ~* COURT OF QUEEN'S BENCH.
'^^

» •,
' „ . ,„;

"''^ - -IN APPEAL. ' %

FRO^ SUPER^R COURy, DISTRICT OF BEDFORD, f

, .
,.

MON3;pEAL,5TH SEPTEMBER. j86i.

Coram Sir L. H. Lafontaine. Bart.. C. J.. Aylwin.
J., Duval.

J.. Mere.
\ QITB, J.. MONDELKT, I. - '

•

ANTOINE MERIZZI, ' >t
(PlaiHtiff^inthtCouHbfhv.)

" * I/. .
. APPEttANT.

"

pETEjiiPQWivi^
;, .,y •;''^'-::/'^':'r'

" "^ {Defendant in ike Comrt betow.)

Respondent.
Held.-i«. That money tendered and paid into Court with Deferidanft ple^and not «xepted by

PlalntMr,cannot be reec^ered from theClerk o( MadCoatt by dlract action againit him ai for
money had aad received,

and. That the proper mode ofpr^eeding in audi caee U bywto upon the cleric, onlerins him to
pay over laid money.

. ,

'"

Action of Rice against Merizxi in the Circuit Cqurt for a sum exceeding /aS.
Defendant tendered with his plea and consigned into the hands of fater Cowan
then clerk of said Circuit Court. /a8. Rice refused to accept tender^ procee4ed
with his action, and recovered judgment for a larger sum than the wnoont ten-
dared. In the meantime Cowan ceased to be clerk of said Circuit Court, which
was-abolished.by act 20 Vic., cap. 44, and Mr. Hall thereupon became clerk 6f
the new Circuit C^ut for the District of Bedford. Rictj's judgment remaining
unsatisfied, he issued execution against Merixu for the fuU amount, without re-
ference to the £ia deposited. Merizzi paid into tiie hands of Mr. Hall a sum

^

sufficient, together with the said /a8, which he assumed was avaUable to pay
^op the judgment, and Mr. HaU never having received tha/a8 from Cowan; was
callpd upon by Rice for an execution which was issued. andJtfoiisi obliged to

• pay tha^/28 over again. , ' .^ ' •

Up<^ tiiis Merizzi mstituted an action agaiftst Cowsm for the ^28 and dam-
ages, all^;!^ tiiat execution had issued by Uie defdlnlt and negligence of Cowan



mbuiult et Ar^

>ii .do faiu de

Mdering him to

"m^^i'.:

Iff* COURT OF QUEEN'S BENCH. 1861.
08

•^* "<>< I»y'o« owr the said /a8 to H.ii hJT^
~^ '^'

T**""^ ,

;i
tiooCowa^pieadea that h. wf^L^ .uSl J^^TT TV ^^^ ''^'** •«>M.H„i

^^- amenabte to a rule of the Court andlhl! h^ m""°"'
"** *"" »•* ««»<»«y<o;'..

«eri„i. ex^t in obedience .0IXl^of LT ^^'" """" *'' ^'^ '"

.
Wm«> to do.thathe wi. mereirthT^i

°
^^ ..T °'^'"« """ -uthorixing'

/

«o pay over to any dne, ot'SIV^ "" Coprt. aod had no authority '

Court, and --tH^^ii;t^tZ^UZ lS"2^"'^"*'
*°^°

•

^hich it had Jjeen paid. \ . dT iS^i '^ **** "^°"* *"

?I«RBDiTH. J.-jt see^s more than probable that ^11 m."
' V

«re in favour of the PlainUff- but «Hii i
""* *»''-"'»' "^ »»«» ca|e

•tourt below, which isTw oft^" i-rr^' ''"' "" ^"'•«»«« <>' «««•

%u. Of money I. deposit^tThe c „t ^^.^'in^h; ^dT*' ^'''" *
^ourt. he. it appeals to nie. hold, such .1™ 7* "'*' °' * '='"'' °* »

.

^he orders of the Court or;hfch l , an ol. "T':
""'^•^' "^^'-^^^'^ ««

«««, of an art«al befo» ufa ium of
"^"^ *''""~' ''• •° »"«» ?'<>-

•the clerk of thVcourt^ wouM aoL/t ""^ """ '^"^"'^ '" *'"' '^^-'^ ^t

that that officer Jhould Vl^ZTl^^'^^'ZT '"^ '"'^ '^' ^"'"-^

f
Circut Court. t6 hear in what Zn^. t k .^ ""^ ^"P*"'?'' C"""' <"-">*

y^J^ositedin hisZds.
""" ""^ "'°"''* ^'^ '^'' »•>•*"» of money

^^^::^;:r^t;^L^ ^^^-^thout any
whi^h it waTdeposited^br ai^» ^ *'"""" "" °'*»' °f «»'« Court in

' ^ a court U>S;:t^Z^'^^^ - ^ «^ ^r the cL,
^

-be, compelled, to, do ^. ,f » P«.thonoU^XTleA oJ^s""' ^ " "'>"^' '**

money in his hanrfs in obedience to .n ™J
" *' <»' * «>»«. W over the

«>i1ity. Whether the ord«t^^ .^Zu "j/i?:"'*'
1" V" ^" ""P^--

;such.an order, he would of cZL d^T' ^l'^^*M^ *•"• W-^-t. without

^ot think he on«^ to i ««l^t °° ' °Shponsib«ity : and I do
<^tog .0 »»ir«o;eyTSl''„":r: •'J'»]*«««>^tr; beca«,e. ac

Pagnfe d, „„ i,laidoyer^S;7oti 1 ' ?"'' "°""°* '«"^i^ accom-

ChW^ A.Riceco'Tre^l^l^;r' f^^T ""^ *"» Po««.it« de

cesoffr^^obtint jug^er^nt^'^fSii, ;^
Rice. ayant xefu^

Bedford..pour u^rtabtr.^, f^^: *" ^" ''^ ^^"^^ ^- dfctrict li.

,i|

y'-'

^

#

t

« 4

I V
- #1 t

"N
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COURT OF QUEENS BEN9H, 1861,

ffW depfe. ««t que |i^j|i^ JinWance
I Cour dif Circuit j>ou|'MiMifquoi,

':^*^*mtiV^f^^^^i^atdS!itr(ienta, etc;

lant, en favour'

tgement d« Rice

i. f".

: X« 2f Onobre ensuivant, I'Appelant

;^3%lapit if avait fait le depdi comm^ui

Ll|bimi n'ayant pas pay6 ni ti

gnmm Rice fit 6maner une ^x^utioi

£26 im'mtm de ceaM28 q||tl 'ricl

dani la^^fy^ite dt^^l^^ipon^e]

*="^ '•Iffe et q;,
'

-jabl<|^iw»*^jra son sucoar

^ue Ton ivaifc^^ tort l|i||ft 1^

;a8 que'J^n^tzi avaitfO^pign

pr«8ve^^it tous iM^iifis

i4^t qui^nntimt' est

lift ikrAppelant, de Wm'aaati

«nt i la'j^rsuite de Rico,
f
C

paf factioq Mli qu'tHttHtA-conin

L'Inti^4 n'est plus la jgreffier. de |a

,(^H reittettire ik Hall qui a %xt no«m4
^

^ ,^de la; j^iMntf* le montant de )a ,-^
^effi«i* 4e la prfisente CoarqniUu^t,™.,«, „.„ rem«,re ce depot, a qui on

. ^^'*° P"**"**? Si |a ripoQse 4 dp^^Wlonf «tait sa solution dans la

'f "*8«j^W;''« pOwrrait^nljas diw qhrl-aticm a^iit dO «tre tontre I'lntim* pour
^1 fl'awfa^pia payries /aS & Hall/ |uf do^ttl*^ I'l^ternative. ou de iaire brade
^^) "^^i'^^f**"*'"*"

"it * R«*. bu^pr^u^ UMd«chaigedece5|eriiier?

f^^'v
^"'**!^w»*»*fficalt«et'meriteq»^

H^U^I^aince'conieited with'the Chisit JdstiL, it might be said that Cowan
having ^be money «rbich he ^as neithei: 0md^ to HaU nor paid to rtaintiff ho
/ehonltbehddforit > ' >'

• ] '
.

,
Upon agaii) going over thlsKiase.a b(4if> the conclusion that Cowan should

have been called Upon by a rulfe of Cdurt.> fccount for the money, and deposit
It in th<» hands of the presenf prothV^oMiry. to whom by law he was and ia
Iteund to deliver up all record* and motoeys be ha^ in his possession, as having^
been clerk or prbthonotaty of' the 9ourt. Bb
of his own accprd atpainsfCowan.

\fn1Mmdt

luse p^^iAre de ce qui

)ur le montant entier da
certain que I'Appelant a

qu'il pretend exercer^

ition etait et est eiicore d»
la nojvtlU cour. apris labolitioh

iMoh ti. ne serait-ce pu plutdt le

se iainfa remettre ce depftt. k qui on

•»!.

^..p-

I deny to Merizzi a direct action

y,- The Chief ^Jlstipe I^f^ntaine and

judgmeri^ Stated,in effcpct |bat they we
accordance w1t| the judgment' rende

'^iton, 5 L. C' Reports. *397, firgm wli

! a derarture.

-jijlamme, Laflamtfu 6* Duly, w
li. Dohtrty, il^kespondent.

(P.'W. T. & M, P.)
' _

AvLiI^, dissenting f^dm the.

inion to xeyerse the judgmtet io

iptice

CowT of Appeals in Irwin vs.

^/considered the present judgment

^ Judgment coq^fii|ted.

L



rmi

Ins le»

re de ce qui

at entier da
I'Appelant a

Dd exercer^

It eiicon d»
I rabolitioh

9 plutdt le

M, i^ qui on
on dans la

[ntimi pour
lire bon de
i 4eriuer ?

bat Cowan
E'laintiff, he

...^-i'-

wan should

md deposit

was and is

, as having^

irect action

S (xpm the.

iidgtaetat in
J

I Irtain vs.'?

t*judgment

*.. * .

COUR DU BANC DE LA REINE. i86a. 65
"tr-

MOT comme '

|M!(nrar ce*

^ deiddto-

i|it.rin)itance

|Missifquoi,

^ait respon-

argents, etc; . t

I. en fav<;ur'
^

It

lent d« Rice
. ">

Coram SiR L. H.

led.

Jujfl:

I EN APPBL W LA COUR S^JpBR.EURB. DISTRICT DE BBAUflARNO.S. <

MONTRKAL. 4 MARS i86a.

WoKTAiNa Bart. J. C ;' Avtw.«:
J.. ; DoVAt.

J..Meredith.
J..; c. Mondewt.

J.

No.'"

DAME RA^L BOUDRIA ET viR..

/^ (DtmandtuntHCourSupMiUN,)^

MATHEW McLEAN,
P {Dtftndtur «N Cow IttfM«ut$.)

V, .

iNTIMi.
. r> 1 . ^ JHTIME.

con.r«.<l. pari; f.r„rmi^rfl.Tvlirr*' ^"^ '°*^^^^^

n*.„.o.n.d.r.no;c; ;,t rlrj "^^^^^^^ - ''"-Pfich. pa'

ao. Que la renoadation de la femma A. I>>.n.u. j- ^i j .
•

31 octobrt i«44.
"•"*"* ^«»"««. «. P.. e» enrtgistrt le

^i« vendu & Inn des auteura de ir„Hm* "*fP*'"'«'-'«l««l '""aeuble avait

^^j»tte?^|i|jg|i^6'plaida: \ ;
.

- / . ; ;

V^^^^^^m^T" *'^""^'"- ««-«t«'*.aitpks chose jugee
^

'84* I, dite Rachel Boudfifi. avSit,cSTeTSJfr T ^' '
'"^ «' *=*•

par Ant. Couilla«l au «tJin Mct2%A ti" ''^ '* *'*'' »'*«'

joi^tes et solidaires stip«,6es au dit^^'teT^nT^ tl'",
*"'"!:*^ ~°-

contenait toutes «aranties coitre tons ,«^Jbr^deTes 4^75^"
"** f

^*''**

ques de toute nature anelconque rW^V .!'•; .^"".f .^
'
*'''"**^?* ^y^^^^' "

S-,

.. ,.;y

=Es=^onr=a^p^f^~j-^p-|^^^
simplement le |ugement de pro.

'»=!*,

• c*'"
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. vniMiippui

COUR DO'BAkc d'e LA feEINE. ,M,.

Boudria •! s.rnMtacb. M deviant Jmportaiit davoir JcJ l« .-JiT!] V
rmdu

ill ..

vir.mlAre.

J»rSon

" U Cour^tc, consi<16rant qua nar act* ri. ,..i« .,

devant deux notaire,. don. IuI-mZ WJL ""^ •*""* ' ^''' '''"»'*»'*"«'

'

.on contenu et auivan. « frm' « .«^r, "
'*'""""* '' ™*"^ «" '«"

^ Couillard . John McUan. rd^VS j' ^T j'^" P*^ -> n,ari Xntoine

paw* .u.m«me lle„. devant deux notaT/n P*!'"^''
*" '"^"' "l"' «• • *'*

en a gard. ™i„„., en da.; d„ 8 rrb;t;8'"po '/"^
'r'"'

'""" '''^^^

.

dan. le .emp. que le dit John Mct^T ..
^ "* "P''*" matrlmoniale..

-i^.ui.uon':,: ce.Jeir;,":irj;: rrr^"''^ ^'•'- -- ''^'^

.
>« Demander.«e ef «,„ mari. « q^e oett. r. lfi«;.ll^

cp„muna«.6 dehtre
poth^,e queue avii. .„r ice.,. Z>^ rdtllX^rT'*""" ' ''•^-

•I»« . pn fain, V«Wblo««,t. y «iaotrutori.«o Irt! ^ F' *'"'"" '•»««'*"<^

encow commune en bien. L "aiiC '
'^ " r\»*~ '«»"»» •"« *»«'

«^ caution, n, re,pon«.b;^ V^n^t Z^^'T '"•'^"' '•^ ^' ^^^ '

gagement ou obligation comractrpTUZ^ '• I'T"''"^^*^^
th6que. .nr la dite eer«. ell. ne peKenTLTT' . "' ""^""^^^^^^^
claration qui «,«, hypothficairea^lmi / '^ ^*»'^"«"*»'' <«« « d?
m«,d.re»« de «,„ IctiJZTZZ^^ 'n-»™».t.Jr.re,-^6Bo„,. la dite De-

^rs du D6fendeur.-
"'""action .4, Mtrea A. & W. Robertaon; procu-

^ J^^PP^'-^ expo^nt ,en« ,JM.eJt^n. comAe^ dan; leur^,.. : '
•

No. ,9) ,a rei^nciation i. cette hyp^hloue^n ?
'""*'° '""^ '^ ^P'*'^''

Dame Rache.\,udHa. apr*, co^^J-^;^ TrtCict'^r
"

^

"""^ •'^'•^

pane dit A. Coulllard. Ecr. ik Sieur inh„
„,.!""*".'*";*'. ^«n«« coritenti

•M. a eu la dite vente P^rJ^S^o^i^CflT ''/' ^ ''^^'^'^

contenu sui-ant « forme et teneur. et3?elES W "^^ ''° *'"'* ~°
. et Mlidaitement avec le djt Ant'CouniaM f^''*^« ""bilge conjeintement

,

^ -^i--.comme.ielle::^:'S^;:rrL:;^^
'

La premiere question consiate ' done i savoir si ««. . ^

* r

Comme on le v6h,
mifire ne poqrrait donher „.,
r6gistrement n-anrait paa dexistenM'

La Secdon 55 du ch^^y des Statuta Rrf^.. '«. 'C ^•* "

-

Sect. 36 de la 4 Vict. ch. 30 dit
^*^*"*" ^•'^- '»Vj^«^«*«. 1*prt*.istot 'la

w>"



. . tT^M^S^&j.M.i-SM,

.

Anient, rmdia

* /

c^^nJbv BANC DE LA Weine. m,. •«7
•

'

-
.

•

le. deti... ^Mlgatlon. oii -wgiment. contract*, r-r l. ^.h
'

i

^"^
' ^

P.r one fen.™. in.ri*a. •« '0^^^,; d.".rdTJr;'"
'* *b..g..,on, J.^cT.

et d« nul«ff«ir;' .
•

..

* """ di.porillon. «ropt .b«.lum,ni nuU

No;re I«gi.Ianon. lur c«tte m»tih^%ictri» h.. ^ ..

' ^
!

la co™n.u46. oh poomUt. «.* «.im.lLt ce outL' ! "?"'* '^"'"' ''""'"'

immobiliir^ ci.er ayec Apropot. .

^ '""^' '^"' P""*" '^ «• dot

•e/ret pourrait ..re de ^r rndrr^Z':::;:
•-""'! ~~"' * »-' -- doat

,

une femme. marife,.bu. le r^ime^oSe •'" '•*•* '""'i^nabilitfi, -Ainel.
'

d9t,ne peut pa. reni«ce> vaiaC^'rU l'^
""' ^''^"^^ «

en garantissaot la ven.e faite par «,n ^iT
'^^•''*^"'^ '6«afe,|Lla restreindra

<ui.. La renoncUtion k IfiyXoX^ "
"'°"**^'" «oWai«.nent avec

i"dirtc.e. 6ve„,uel|e. de, fond, totaux ci T "^^^ ~'""'"' "n^ji^'io"
al.*ne ou qu'eUe consente 4 ,'/ pJ.Va.ion de J. 1

'"^" '»'"' '^ '""•"«'«»

M«. Moin I.S aoloti,*, one loo „„„„ . ; .

' ""»"'"».

mari. avant ou pendant le Wiigft
' obhgauons ou engagement, du

• t-ordoiinance d'enr6gi.t«nieot iik6L«^ !«„«..„
«ec.K,B 57. «,n operation 6,ait su.pendue^ii ee

' '^."^ '84x;-„al. pa, ,a

pigchunation. fi,« !« idur ofc elte^r ^"^ '* gouverneur eut. par

Bx6e au 31 d6cembre 1841
^ " op*ratlon de la loi a

La Motion 4 (reproduite, avec amenrf-«.J;i- . A
Statu.. Ref. du B. C.) «Ifc areT.^ iTtro;.-^-

* ^'' ' '" '=*'• ^^ «»«
;°ent P.r ^Ht. etd, etc.. qui ..aitrfo:::i^!'^"r'-^*'- ""-^"^t. in.trJ..

ittrA es

MoL<^a,

7

i
i

:¥ <

\i

If'" -,

»»*'

«- i..^-.*,.*, ^;;r.s', I..::';-; ™r^
— — ;?

.J5
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COUR OU BANC DE LA HEINE, 1862.

^>.

Micun t

I*

(All

*».'

\

>

'J 4

'I

'V'-'

..•*•

'%:*^i

4 ^

• !• ou av.nt t« prraihr Joar^d. Nov.mbr. ig44.-^ »<j;r*gl««,m«in
•» «tt» l;^t da eonMNir teU hypoth*qi».. «e.. etc.. rf, Ai mAn«

.rat d« mariaica d. lAppaUnl* por,. |. date du 17 ipHet ^i(.v«nt
r« m fore, d, loiH.) «t a M «ar4«i*tr4 I. 3, oc<ob« ,..«44 : (dana 1..
tvonluaparlaloi.) ,, .

<« - " » >

t^-Appelanl* y trouvait doDc «n posMrtsion d'«« droit dhypothlqurf'l^ii'.i
*u(ndu que l«

^"PlMyiiig •"<='•« <«'oit -^ to«t porti,«r dacte notarii;V «•
wouvait "^jpiPMI^ la pq^n ^,dan» l'irtpo»ibilit« de m d*aantikde
^•«te »mfc>t»eque>A,„r aucun« dat... obligation ou anKagetnont contract* Sir
/«on nujli. avant ou pkndant le marlage.

Or jamai. obligatL 4. 1.' tomm. n. p,«t ,4jr« plw ividemm^ contrlip
^our jo„ mari que ^a ,. cM 1«»^._ W««f«|,l. V«Rlu i llatim* pSrln
mar. 6tait ua conqu«tNda communaut*. qua la „ari pouvait vendra. «in.^ con-

puialord 1. famme «a pouvant contracter qua comma communa alia n^avait
Ijjoutar plu. da vafaur aua adta. da .on marl. Lacte da ratification dX partda I. famma. an luS donnant laliat qua lui a «ttribu« i» Cour Infiriaur.. ajouui,'^done la gamntia de la falnma h calle du marf.

La jogamant a^ma qu'an ratifiant I'acta de
kypotkiqM*! at qu'an agissant ainsi, tilt n* j

*// *t n'a P0S tncouru d4 mfoHfibiUU pour
tmtratii par ion marlt'W." -> >:

"

I- ^'^Z f*
'*'""' «*»«»M«» auaaimanifaata. ne pouvait op*rer una fuateS

fprtm h ta loglqua. Si la femma aut M partie & lacta da vanta-(caj
eh«g«ut-^p.. lajpoaition qValla p«„ait dan. «.n..action) on pourriit j4-<tra

1 V'l^lk
'^' '* fo-^VtWur, all. n-aval. ^ autant ^ia,«;«t\ua «,nyri ^#tnd%-at on pour|^ axprim* la doute de «ivr,lr. si. dai. cate vent,.

I. p^me ag.s«U, »ur alle-Jama ou pour «,n mari. Mai. toul contribue pou

^IT? ;^?
^ «t'fi«''Pn.-qudle affair, i. die. la c6ndui«it chaa le

"

t^ri!; ,f'
*^;":^~«^*» ""^ ^"'iP? co„id6ration de ir priitendue tincia-

^J|g4?
alle nava,. parto,.allam^«^^ * la dodnpr. A quoi pivdk- •

Z^rr'^y'tl ^^"•*"»""«<-"« fWI.. dan. le „omen..Ccu^
,
p«pn6t6 .ur li^m^fije .„^4,Be.ti6n. .Eij|,^uval^xli,p<«er.pa. teatiment do «
dl.p«*litton» t^n^ia^ A] ^ vendant Tiva«l*ii mort'de .a femme. v

mari, tlU a r^onci a wm

ingifgtmeHt ou WjMeatiok'

"It:

i'' .» '^"

*>•,.-,-

> ^^:_\

,,» V-

i,» »
crtvait>( icte qae soiis Imitation d'une erreur Wgale

fcJL'Appala

^^'T**^"^™' *'°'' '""'•^ *^. '^''«» '»«6re3,4er On 6tait encore
'tapjipx:h6 diflfc^ua od la «gna«u^^ d« la femm*. i la veii'te d'un conqu«t avait

^
S»e granae .«po«ance. Sou, i;ancien r*giin.. l^fen,me en. .ignant7JZt^l.on de.e»,a.t Ra,;anf de toua trouble*. m«ma aprts iVdiwolution da la commn-

^"*
r

''';,"°°''"*!'°° * ^ communaut*. P6„r retrou\er .e.'repri«s Zri-^9n.aSes elle ne pouvait g6n6ralamant ..>d«s«r qui une succeaion " inaolvable-donteHeavS.t. par prudence. rtpudi<j la moiti*. .
"

»»9. aoie.

,
Ca.t pr6cis6mant 14 le mal auijuel U ,66ma.<^tJon Jvf^ .1>nrHaiMr.uiuMi

A/«-
sV
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f
COUR DU BANC DE LA RBINfi, if6a.

"f

V*.

McUm.

aviit elle hypo-

mcourt?

.89. Solution d«

.
pourni.t prendre l« car«:tAre .uiv«„,: La famme. aV.„t I'ord

^tb6que .„r le, co„qu«t. ah*n6. durant 1. eommunau.4. .an. «,n
^'affirmative nest paa douteuM. Voif »

"^
UBrunT""'*'

""'°" '" '"^' "*'* «*• * ""• ^ W^- V. No.. 85. |LaBrun No. go, pp, jpt. joj, 503.
'

'

B.cqu«..Drolt.d«iutilo..T.,.p.,„.ch.,s.No.«». f>

Forri6r..Gr.Ce«.T.j.p.;rt,No.i^

J.nu«oo. Commun.u.«. pp. 38,. ,6,. ,„d, p„„ ^^ „ <' -
• Pothler, Conunun«ut« T. 3. p. 838. No. 737.

••«».«.«4.

r«gtZlnt'Z!r^"'l"T*"r'
'°'*"*^"

P'^f""-^- i'ordonnance d-en-regwtrement parait avoir anifomitinent *j« rdsolue daha nn M.i. n,.^ a
,

ment d. p„„i4„, ,„.^ 3,.., q„.„„ ,e voIT
"

'
^ " '"'""

..uivariteat' .•|-- »'
. A ,

*

•i
'

'

3 Rivu. de JurUprudence. pp. ,34 .t sulv. Cause No aia6
Sle. Marie, Oppoaante. - '

3 Dflciiiont dei Trihunaux, p. 189.'

» Jurist, p. 103,

3 " P- 3M-

^n conaiiltant lea dficision?

i«<Aq'iiltilt VI. BrOHMu at

*

i(;
I Revue de Jurisp. p. 333,

ta^e yi lii.

.^-^

7

a votilu porter remile. Cettt lot a nlecA 1. #«.».
n,.n,„.l. p^„. .o,a.«„enta air «U A ZepTo"; d^l "T'l""

'"' '"!"""""

«ll<! milt rLn^^ II

eicepiton d|i Mm douairt, aiMualell« peu nhtoncer. elle ne pent maint.nant «i d«..anUr de ri«,, dan. I IntlrlV d.«n man, .i ce ne.t comm. commune. I)*, „„. n. p,,.,
' TZiTT

ue dan. ,.1.,.^.* d. ton. ^ droit., ot „ .iKn.tu«Tl. ^^t.nt,;;:.A M renonclation. deviant abwiument urn valeur T-ll. J •»»'f'««'»

vraie doctrine.
" T" *•*•«'• "11. eat, oroyon^nou.. la

U jugement de l,l!oor InWrieure aur.fl pour eifet de d«truire vlrtuill.ment

La." T? '" ^«'«»-'*'" '•''—. «=on.ac.A.. dan. cetteXT-
ton. A lavenir le. prohibition. ,u'ell. con.ient ne recevraient p.u.Tpp,.^.t^on q^aux enKagemont, .ou«:rit. par |. femme afrH la Upara.ion lE r!

U,e interpr6t^ d|ff«„nte a pr*valu -niveraellement d«ui. .844/ et I'Ad-

:rrmti::rr
-"- "-^ • '•" --«'i«'<«-'«« ^'-".1 de frpt

.uit. renone. . ,a communa!.. .^p.rU."r^;t,r.r^^^^^^

rjt^rr uT:r;j'if-- ^. •-• - ^-- coL,ue„c/.a^,jr

;.|^^^^

___iv
^

,
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I TiiHI«r. p. ti. No. Ml.
I Dmmi • Da^ii," tit. I, Me. 7, No. It.

• Tro<>lotM|. VHh No, »«. p. „^, No too. No. toj, Ho, tes.
» do My^M««M.No.4]«.*<•/«• Mo, 7liWi.

;

«

f^Mw, y*^, pt. i.-vteii. ,. Mil. »,.„,.
'•lloio«,p.iiNo.», ," \-
i ^ P|>.t«.«».ioo»No.lil.

• l)«ip«l»M#, Pl, I, , lit. II, »M. I,

9 Oallot, t^tttki^%, p. ,,j.4.

iGr«il»., do Nao.M.(M9.i3«-«ll.p..}}i.

..^ '-

Nokurr

IxT.r*',
*»•'•'"'>"'•'«• P««>r '• r«couvr.montdo«,uoilo..,,Jlo«pour.ul.

v.. h^th*c.lr«nonl. I|nt.m6. d«f«ndour en Cour do ,.r.. in«.nco. qui oot onion do CO conquitl d« CoimnunauiA.

.„,/ ***'*"'""i'
fammo ..f.ollo. ptr lA, m«m*. rononc* i ion drbit d'hypo»h4qu.

qu-ello .contract*,, comme W m dit plu. him. Lquollo «.t. II v» »„, dlro. .boolu-
fcnt ni.lo.ux tormo. do I'ord. 4 Vict, c: 30 .. 3*. ju.tifio-.^Ho linductlon do

If r«nonc<«tlon p.r I. lommo non communo. ol qui no .'o.* pu oWig«a comaio
l^ommuno. A «>n droit dhypolh4quo pour .0. ropriioi m.trimonl.10.

?

U mo iomblo quA port do linormo Inju.tic onvor. 1. fommo nop communo
qu« Ion comm.ttr.1,, ,n i„dui«»nt k .on oncontro. uno tollo frononci.tion
qui n a j.m.i. do f.it ou liou. Ion m> rondr.it coupobl, duno m.nife.t. .b-
•urdit*. CO no «>r.it rion moino quo da iklro produir. un ofiot i une nul|ii6 ou
en doutroo mot., .vouor que lacte do Rarantlo ost nul. et en mflmo\lomp. pr«.

Th" ?'!i.l.'
^^/'' """ renoncattog. do la p.,. do la fomme ncn ^mmuno. A

t.« d^ l.h6nat.on dun conqu<t qui ott hypotM^.* 4 voi i^pri^ m.tAmoni.Io*.
cet atte do garantio eat nul. .ux lormw do lordonnimco. oh bkw. nou. kllon «a
prpiiuror. ea iontirar. bpn gr*, mai gr*. une renoncUtion d« votre part A votre
hypothJquo. quo vou. ayioa ou non. eu lintentl^n d« renoncer. 11 iq^ iomW..'
,qu* moin. do former le. y«u« 4 |. ImnWw. lo» doU a{>oreevoir VlnivOiet dttti^
twle pvotoailon, -*

,'

En vain, tout w concMant. co quon no pout nior. e'eat4,dire que I. nrantie
«t une nullit«. we dira-t^M. que le conMntoiMnt k I'wtoriaation. eat vaUbie et
qu'on doit .«p.rar ce. deux .tipniation. La rfiponse est, que le. deux font pkrtie
4'nn ro4me tout, aoat lns«parable«. et doivcnt tellement «tte reg»rd«e. comme
teUes. que do cet acte. non ptus que d'aucune partie qui »y wncontre. on ne
pent, an pr«jud|ce do la femme qon 4;ommun«. inf/rtr une renonciation I Ihypo-
th*que pour los repriMs. «ur le conqu«t de la communaut*, ali6n« par aon man.
l* r«glo poi«e 1^ Stdon ot autre., quutt k la diviiibilit« dea diff«rente« parties
dun acte. exige que^ce. partioa w(ent M>d«pendante. re. une* de. autrea: lar.1,1
aon de cette condition, e«t toUemont" *videate gvt'm moment d> reflexion U fatt
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Miptil«iioa. J« v«uk dirt, |« ccwMniemem. r.ui.,riMi(on 4V.Ji4o.il-^ . *

^^^rz'L^
•

....

prim^ U phr«.. ,.| «.„, ,..,^. ,4. .uriW*r^^«*^d. ^,^;,S; . :,

El cek. pour «n induir* una i«nonci«iioo da la Mrt d* ti r.mm- i ^ .

'

jet da ragrat. Tout an randant hommaga A 1 h.Wlai* do cat fcr valoTa n.

.ffecta dappliquar da. r*,la. d.-d«,l. qu, ^„, fcj. ^. port*.
'

otT.*?cast qua ca. daux pr«tendu«i parti., da Lacia .^»t «„ha1 a \ P"™'*'."'

La contraira a 6.. p.u. hau. dlon.r ^rur.^«1 "^^^^^^^ '"" T 'T'' " '

~ «on. una «,ula .,ip„u.,o„. uua H,ula phr.« dontl^l^rr
"'''^^

no tout, un aaul tout. • "'•f'''''*:
^"n'

"^'H^ "•• ptrliaa conatituem ..;.

.„ .
"nguiiare. c est qu il exiata das ventea sans sarantia P«f•onne. assur^tnent, ne s'avlserait da «!« «.i». - ^ saramia. Per.

-> difil an i*mnt. que bieU <|tw ja n'ote pM I'hibftwle d^^juger laa c«,.aa ou

3e«nevol.D«cSte«i^^nattJiB.C.p.i«9. '

,f ili

n i«t* pluneurs foi. d«cld«. et la Cour d'appel. wtrautr.. « di«lnc».««.»conucr* la principa. qua « que la fe^.e „a ^"^t'faire J^^a™Jt Lt""peu^faira.nd^ecten.eot.lor,qu-,o lafai«in,.alJe violr 1 ordooaanca^ y^!
"' ^

>

-€

^^^

;=jt,-,

wit
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Boudria et viK
vs

!••

••

'

•

v.. . . ^.
^"""' **"*" *"'* *°"*= '«• ""»'«" "*•» dira.tK>n. et elle ne pourra jamais

MoU«n. "obliger, Cette conclu«ion est mal fond6^
; , on sait fort bien le contraire et il

est des circonwancea oil elle le peut faire; tnais non pa. comme dans lelipAce

i

sobliger non comme commune avec et po.urjwn mari. laidant h faIre et accom'
plir ce quil naurait pas pu effectuer. si elle neftt pas autorisfi la vente- citait
pour ravantage du mari et au prejudice de la femme. qui. dans Te syst* ne de

;

ceux qu, pr6tendent qu'elle I'a pu faire. a renonc6 Ji ses reprises, i son hypo-

.

th6que pour ses reprises, it cela pour lavantage de son mari avec lequel elle sest
.
obligfie non comme c6mmune en bieps. en contravention mknifeste de lordon-

^ nance dont lobjet n'esl pas de dfitr^ire. mais de conserver les droitk des parties
. II y a plus: la femme ici. a si bien contnS:U une obligation, c'est qjie si elle

nacc6mphssa.t pas »a renonciation. supposant qu^^le eflt reiIonc6. comme on le

^
pritend. je veux dire, si elle refusait dy donner suite, elle serait passible dune^ action personnelle de la part de lacheteur de son mari, vis-i-vis duquel. dao»^
I'lntfirfit de son man, elle a ainsi renoncfi. si toutefois.eile a renonc6. -

•
.

I

/ Jfe nai plus qu'un inj.t Jk dire et je teririine: je tuis d'avi's. et cela saiis aucun
j

doute,^ue le jugem^nt ^nt est appej^devrait fitre infirmfi. et que c«tte Cour
j

devrait dfclarer, par soil. jugement.. que la terre dont llntim6 est dfitenteur. et k
, 1 occasion de laquelle, il est pour«iivi p.ar I'Appelante, est hypoth«qu6e k ses

I

reprises matrimoniales. ^ ^ .
, S

!

Meredith, J :-Aftergi^g to tiis<«L;^,cfi- is certainly one of ^at impor-
tance. the best consideration in my ^yer. I am of opinion not bdfy that the

•
!

jiKlgment of Mr. Justice Poiette is right, t^t that theVeasons assigned by that iearn-

1

ed judge m support of hisJudgme^t.hav|notbdli; andcannot.be answered
•

J
The agr^^ent in question declares,Wt the Appellant, after haWng token

~

I

communication qf the deed, of :«1^ of th^ i8th December 1848. mad*Vher hus^
- - ,.. band.

'J
a eu la cJite vente pour agr6t»ble. lijpprouve; ci^firm, et raUfie en ^t son v

. .„ "4;Dnteou«uivant sa forme et-teneitc" i, '
'

'

.W . ^

• k ?!"'""• ^" '•'* agreement is unobjectionable; because it does notlwrfect theAp-
i Pe»ant.j|samarr(edwoma9*)''anyliabl!ity" foranydebt orobUgatta^^^

j

into by het husbaud. (•) and that the covenant above recited dow not k
I Api)ellant to .^ny a.uch liability, seems to me to' be |)lain. from the cbni

s
I

«hat no action against the Appellant could be based upoft that covenant
_'The agreement impugned, thus ^6ntinued is follows: -pt par le. prUntes
i'elle s oblige conjointement et solidilirement avec le dk Antoine Couilldtd Ecu-
"ler. son espotnc k la gar^ntie s||pjil6e au dit acte. comme si elle eut JAprfi.
'* sente * la passation d'icelui." . 1^^ ^ •I
This part of the agreement is ^nly null, as being in direct. ccmtraveijtioii of

the provision,of the registry ordonqance already referred to; but no attempt is
made in this caiise, to enforce this pJrt of the,doed.

" '^

It ishowever «ild that it ift absurd to siAthd[ an obligation can r^;n^|fom
a deed that is null. That observation is quite^true. not to say. sell<vident-3but^
It IS as inapplicable in this cause, as it is. true; becauas the deed before us iS
good m iiprt, and bad in part; and the judgment^f the Court below rests upon
that pjtrt of the deed Mdiich is valid, an>|not u>op A^t portion at it which ia null.'
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• vs.

McLMn.
/

>

:__v:

th.t ru,e^d act upon I.; jui]:*:,^r^r'r^:^;r r^^^^exception* nature prohibit, married w<Jmen fro7'e^eri^I^
««ute of^

a particular na^r«. that therefore they ar^TZ nr^e^fj r^
"*"'" °'

convention, of /wholly diflerent kind!
" ^^ ^«^?»ed Ihmi enjering into

.r°:si,r "t^::;'s:rrr r-^^l--- w-tract^^

1^ to entree, thl ^JZ^^J^'^^^^I^^^.
subjecting her«.lf to ..«„j, //a*.«y." .uch a. ,he law ^Thibit; A„a 7^'
opinion there is a pl^Jn difletence between the' J^.S^??iita/:Jj 2^renunc„.t.on of a right. (•) I .binlc that the provisfon of Lw Si^ L^ l!
Appellant, is inapplicable to the present cause. -- L. ^ ^5 *7
The interpretation put upon Ihe clause in question by the Court belbw^I
The Legislature in order to facilitate the ailmat./,. * . . .

.•rrW ™™.i„^ ^^hli, JThiTJ"™^?'"*" "^»

IK to mTOB.
, clurge ot|p,„ liKH»"l"cy •giioB Ui. faarn «t lb. toW. : ifS

*
•• -•';

#*

M^:-

"*•

» Moreover the construction ooBtendM for h»t»hl i. j • 1 - *^

1#. the taMUon. *,!,* L.gia.<L «.Z STS -/^ '" '"'''"' ^»
Bow th.i1.~..~„

'^"mre.soeiiis as. p|a„ „ „ „ M,„j,yj ^^ .,

'.-f'tj'

,?

> .,
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^m-
Boudria et vtp.

McLmd.

.«

4?",

'f:'

<#

tlL
"" T" *° ""•' i« without troubling her/ I have no doubt that

XraZt'J .r
""^' "'""•" "'^ *°"'' '"^" .ufEcient, determination to

^TforZl^"\T IT^l' "" "*"' y'tn.ight beiihduced to become

!^o M ,^^ ? """' ''"''•^'"
=
*?'"'«' ^ '"'*'' """ «*» ««>' a few husbandswho wpuld be glad to extend their credit by ,),e u«, of the' names of their wiTs

more direct manner. The object of the ordnance seems to m-to h^'bl,n

fo .he pubhc good, deprived married- women and their .minor children of c^tain „ghtswh.ch tended to obstruct the alienation of real estate, the ZIZ
havmg no tend^^^

'"« °^i~' °f the registry ordinanc;p. Thatlaw ha. therefore declared in effect that married wpmen-.hS noTwome ^«Jrit^1^ -yJabUty otherwise than as co„^unes\n liens for debts or obi

S^o/ntr^ ^ thef, husbands; leading at the same tim, the right, and
_ powers of married women m other tespects unimpaired; * :-'t~~-'~ :''. .^-~^

w/^rr'a^^" f't '° " "^"^ "'"^"'^ t<;' the diluent whichw? are now about to render; but I inay observe that one of the judgments
-•^'^. namely that mMercile«,.Fournier his ncfbearing upon the prLt cat

vews^abpve_expr«««d: but at th« aame time I may add that that case is nc^,?t an ^n pnnciple the same as the case 'before us. Th« other tw6 ^ases + are ^

mZl^ill^ *»>e,pN«r... But c«.«l u^ as this cZnH fo
:^e

tltfi-fimtime I« betieve.. tQ choose between the two conflicting opi^jons which

i^^^f^^S" *^'^_S^^
tor that one byWhich Mr. J^stic; FV,-

tWoTamofr .'^"
/""l*^"'

'^-'-8 t"" Judgment appealed from: andtherefore am of ORmion that the judgment ought to be cohfirnfed.

^Pfegarding Uris case as I do. as one of greit public inter^t. I would l^ve en>^ ^
^HIm^ :°" """ " t •"^''"""°''' ^' '^^'^ in reUttiolZ^:^

^^m Mr. La^te's valuable dissertation printed in jrd Vol. of the Rev. 1l-^- (pp. 133 to 142) H ,: \ _

• •;i> to •
. . , .

" <•' Jngeinent confirm6.
if. «nDK*a«rf, pour Appellants,

^outre &• Damut,Coa«iBi\%. /
'

• ,.
-

* . r*

A.&'W.Roberison'rpow'loihxA
''

•: » Jurist, p. so, 3 L. C. R. p. 189.

Ru«*al and Eoomier, j JnrUt, p. 3*». St. Marie and Brosseau, 3 Rev. de Lag. p. 134.

-:-A'rK\-\ -

I^P^

t- .

• ,'
—

9
-'

J, . . .^ ' s=t^^ "^l.
» . - .

' """"T

«• :

. '^'V"-

' •

>
•

#
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•• - .
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IN APPEAL FROM TriESOTEWcoURT. »

Chram S., L H r

"°^^«^AL. 5TH MARCH. '«86,...
"

.'

"
' -coram Sm L. H. Lafontainb. Bgrt. Ch. J Avtwiw J" t> .

'^' "y. .'f*" .^ •.''
' WILUXm MANN 4^aA '

WILLIAM B. LAMBE,
^ / > / .

'^*/*'*^<*>*t in tht Court btlov.

«d. Th.. Where .wo cau«Vo^c,io„t^ir«CtL'^^^^^^^^^^^^^

^ «o„<o..ercl... .he ac.ion'U no. .u*cep.,bS t;/ i'*
""" coma;.,cia,«.a .heo.her

The Appellants as Plaintiffs in the Court below in fh-j, " '

r of executors and universal legatees unS^^e^rjtM t.;^"!, 'T"^^merchant, brought their action against the Dlndlt li k .
""'*='"?«»'•

the Defendant as' heir, at law an^ univW^^ of tie^ V '
'L°^*^i

'"^^

C of Montreal. n.en:h^, be condemned to reJdTa" al^lnt Vr"^ '^'"'^
and merchandises received hv »hi i,. .

account of all goqds. wares,

•Spragge.. Hu.chinrort':
t^ ^jlf^ ^d^^

"°'" '^* ^^ °^

other oipnies received by ,he said LamL «'
'S/^.-an^ an account of all.

1826 to 1848.
^"^ - ^ '**'°' °^ '^« «»<» Hutchinson from

VThat ihejgb-partnership wa^^JwdS^fhA tw. t t-
" ' ''' •' *

still unsold. TbaVthe founts betwih^tSr^'it^t^frarl^^^^
t.on. and^certain goods specified in the award wje b^T^T^^'u^T'^son m chanje of the^ indebtedness of Sp»We & hSZ. ^^ "**''"°

«««V «rr» ^^ issued at the suit dflS Lf^n^ T" J"""'
* ""' °^

?pragge& Hutchinson, into theLdUf^H ZlnS^^ J"V"' *^*'"" °^

^.d goods Of thevalue^^.::^^^!^^^;^^?;^^^^ ^

Hutchinson. That a loftg^Jj^gadon ensued the sZ 2 wWr^ ?!!f^**eventually bya decree of:ih« Pri^v r„..n.^, \ul.T.°. ^'°''. **" '^''^J- and

the

»»

on

I

.f-'

Oi

•5b*"

.«< •>•

i'lif'S,

<*'.

Jfc

! property

Hutchir^

. „ . . . - -'jr»5-vo-^"'" ™»uea ine Steps of which Jilre r«r:»^''

»«pbr >h«» ,„rf, apm fTO„ tocb iwi pro»«diM.^r^^ir^

*•/

«vue de Ugi.l.Uon. vol. 4*7. pSlforffewS^TE^'Sf - ?.-

»'
' I ;'. &

I**.:

i'S
' «.

>, < ^^
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?^

-*+-

Mann et al.,

vs.

Lambe.

\f V

-^

The pleas were prescription, and already accounted, and also that afUm of
£5000 ha{l been deposited in Court by the- said J. H. Umbe. as Tiers Saiii,
t^HwJer of the Court^ being the procUls of said goods, and th|t the PlalnUS
by njpving to obtain the same and otherwise, had acquiesced in such deposit.

In the Superior Court the Plaintiffs moVed for acte of their option of a trial
by jury, but their motion was rejected by Mr. Justice Berthelot. and a motio^
to revise the judgment was also rejected bAWr.; Jujtide BadgUy. L. C. Juris*,.
voK v., page 330. \ ^ \ -

ThePlamtiffs. haying moved under the 2i5th se^ion of the act of the Consoli-
dated Statutes of Lower Canada, chapter 77, for. a\rule upon the Defendants, to
shew cause why a writ of appeal should not btx. gVn|ed|from these interlocii-
lory judgments, the motion was rejected by the Court, and the rule refused, Mr.
Justice i4y/tifin dissenting. .

'^^ \ , • '-

Mr. Justice Avlwin said in substance, there were twoVeasofts why he thougM
the Plaintiffs ought to have succeeded, jst. They could\only obtain a remedy
by.appealing from the Interlocutory Judgments. a§d, the Court ought to grant
the motion and permit the appeal, thereby testing the qile^iOs o^ right.' The
question was iimply this, did tlii judgment fall -within thetlree. classes speci-
fied in the 2^ sectrqn of the act cap. 77; of the Consolidated Statutes of Lower
Canada. But Secondly, tfie case unquestionably feU withifi thVdass of cases

^
triable by a jury, and the declaration manifestly disclosed a dem^t of *a com-
mercial nature. (The leaYned judge here read the conclusions of the\leclaration.

J

The pleas of the Defendants werfe moreover applicable to a comme^Ll cause.
But it would be 'said that there was an inconvenience in referring anVtion of
account » a jurjr.^ ^ut in qnestions of jurisdictiop. the argument ab incdh^nientl
was not one that could be efltertained. He was *of the opinion (bat the ri^ sW)uld

;

be granted. » . ,„. .' \. •

Mr. JusticeifJoiJDELET. said in substance. |he applicaUdb for a t^ by jury iV
this cause, (vas an anomalous proceeding. iAsmucli as two distfaict chefs pr
causes of actio* were commingled—the one of ayttereantile chaiicteK Md the
other of aJIpn-CQmmercial character. Should the lattW part of the c^use go to'
the jury ?^ Certainly not. But should the other ,p»rt of the action be referred
to a jury.? ''Yes, if jt had- stood by itself, but not as noV presented to thft Court

. A sipiil^f^ision had already been given in the Superior q9urt. in a case where
an acfi6fl,>>» declaration de fiaternitJ. and in dama|[e5 were combined, and the
trikl w^^liroperiy retuse^.' Clarie vs. JTcGra/A. r Jurist, page 5. A part ,of
the caife dould not be sent to a jury, flis honor, the dissenting judge, says.
that at an events, the appeal sfhoiild be allow^

, fiut of^j^jitnefit would that <*l

be? 4t^ would be. to grarit the writ, w;th tJJeintention "Wlbissing the appeal
''

hereafter: The rule must be refused. ^ ^, „--. , :

' DuVAL.
J., said in substance, it-^as the invsuiable ^acti(5j|jb deny the app^ilJf

the Court wasagainst the application on tlte merits. It had already been so
decided in the case of Gugy vs. Stevenson. With' regard to the case in question,
the action was one of account, and he Md never heard of vsuch ah action
beiDg.:brought before a jur>'in Lower Canada, nor did he see how it tptold be.
|n England the attion of accolint at common law was obsolete. o*iti^ t^^ .,

Ml

^' i§i*:

*'T': -—' ,

-u,, ,Z "if-
' '^:\\
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MOJ^TR^Al* 1ST JUNE. 1861.

ni^Tne. Bart, ^. J. Aylw.n.
J.. Duval.

J.. Meredith

' '7^ With refer«nce> he English action of account, the leamftl j'Le

page c^5m.th vs. Smith. Was It pretended ttffiiwo juries were W bTinJm^ r*l^T' "" '"' 'o "certain if an-Wunt was due. and another'
after the dcbaU ani sout^nm^nts wer* fyUd? T*e fact was.'that the partywho sought to bring such an action before a jury, would be thought likely .0have a very bad case. Moreover the objection taken T,y Judge MondeUt was
4u>te co^q^ive. as part of an action could not be referred to a jury.

, <Jf«» f Bancroft for ^^ppeHants.

°

Motion dismissed and appeal refused.

TorrattM 6* Afomt for Respondents^ '

'

.\
(a.m.) '

.
.

»'^ '

'^"'

,,„

•

„JpP?EAkfflPM^pB SUPERIOR CPUJU-OFTHEDfSTRICT

Chram Sir L. H. Lafoni

-

'

J-. MdndKlet JC) A.J.
'

i -
;

SARAH JOHNSON.^taLj ' * '

^ ~ - -
' '^^''!''*''JS''^ refrheYtMstanci ii, the Court below)

^

'•">. GERHARD I^^ APrBtXANTs.

I,
.* ^ '(.

,
{Dtfendant M the Court below,)

Held,-i8l; That «he p4ri«tor of gpods cannot cJaim them by revindication as bis^M™!'!!"''^'.!-they are in the bands of a part, haWg .«,» upon .hiJE^s ladt^^^^^^^^trom whom the party in possession had iceivedtheni
e fo a taird parly

,Vict-..c. w. s 4, when made for thfe pledgor's own private purpo««. pr to carry out a contractbetween pledgor and pledgee, although the pledgee knows of the-olership nTi^ngTo
- pI^gor.solo„gas.hep.cK.gorhasnot„otice^^^

^^'^r^"'^^^T- ' '"' '*' *""^^^^*'y 'be pledgee that the pledgor was not tL

•
'•'J'.-f

»*.'''r''"'*'^"«"!'nlf»i''hed by ihe pledgee transferring to a third part, for valu.hegoc«bleno^. which he i^ad t,ken for ihe advances. If the «,^e. Came tackX JoteV^ pledgee's hand^ in consequeVce o( not being paid at maturity ' ^ "

a demi^deur a fait 6maner\ une saisU rivendication i I'effet de teven<Jffl«er.«.e certa.ne ^antltl de gant^^ de^tatnes^,„| lui app^rtbnaienT^^

.

1T"T^^ p«^ion du i^ffendeur. lis avaleut ^ donn^s^leS^
de n«r i&r le „^mm6 Erastus ThVall, I'agent pu f^ur iu dmW elS"pour d« .vance. d^eniers q«e le <«fendeut avairfait^^Wl^^^^'' ^ f "^

'

"

.Le detnandeur esF prouv6 «tre'lj!i,ropri6taire. Mais Thrall pouWt il°iali,hfo
'.^'

ttt>itdelesretemr? (fMlkhiau^Ari - ; .
•- > •. ». ,f<t> -;

•'*»
. -

>•*'

M '«

Mann et al.,

vs.

Lanibe.

M

1*

fS-'"

fy"' '"«>#!*'

>-

•: *

p
. -i
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vs.

Looier.

at
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A::

Lo Juge de pwmiAre In.tanoi a dfcid* U quMtion ly, profit d*. d*fondear, e„« fondant .„r no.re S.a.ut 4> .1.47. ch. .0. J. concour. dan. li„.erp«.a ionque IHonorable Juge Dadg^y a donnte- au Statut. non pas parcequo cet o

co.ve ^.ro dc.ormm6.daprf, de, arr«.,^.Hbuna«x Ang.ai.. n,.is bien parccque les riglea dinlerpr6ta<k.„, du Droit F^n,ai. qui e.t ceJui du Ba5-Canada
perniettent de dOnner & ^re Statut Provincial le «8#ique M. Ie>», Badalev
lu. a d„nn6 dan. la Cpi,r de premiere inMance.-& Cana.lJulTvZ.
4. P- 3') •

,

«' /»
" Lb ^emandeur a p^du que le d6fendeur avait filfi c<,upableL mauvaise
fo.. et que par cons6^»tt il n'fi.ait pas prot6g6 par le, Statut. Les Vaits prouv6,
au dossier nt, ju.tift. pas. i mon avis, cette pr6tention. Le reproch°e de mauvais.
,foi, pouvait peut-6tre saddresser & Thrall. ipaJs non paa au dfifendeur.

: T ^.w . . '*B| Judgmelit confirmed.

i>(iy a(i(f Do)*. for Respondent.

("J.p.)
'

\ C^

)ii|

#-'f"T,

•

.
IN APPteAL FROM THE S^UPERIOR COURT. DISTRICT OF OTTAWA.

MONTREkv. 5TH SEPTEMBER. 1861. -
Coram The Hon. Sir L, H. LaFontaine. Bart. Ch. J., AvlwW.

J., Duval, j

.

, MbR«PITH.
J.; MONDBLST (C). A.J.

VF ; .„,
.^^^';/^^^"' .n THOMAS GIBSON^^;' ^

'^

'"
;,

;: ;i' Dtfendant in the Court below,

>.;,:;
, .-; : .^ •;,.„;!; :•'-;.• ••'"•iini'

,

"
-

''''_:::''/•: >' 'DANIEL WEAR. .,.;::.:,/,; • '1,
..

. .
PlaiH0i# the Court below,- \

•.,.;-f
\' :hp- \

'.--' '^''''
.

'.
'..,. ".

. RBSPONdfeNt. .

H^vn.^v. That a plai«liffin a petitory action cannot recover under a conveyance, as against apersonm possesion at the date of such conveyance, wl.b'ou. its being estaWishcd^hat theZZgranting the conveyance, had a right in the property conveyed
'

,

"^

and. That a plai„tifflna|pl.ory action cannot succeed upon a title whkh be had .wi pleaded:and|wb,eh the defentCl h«i no opporttaity of adswering m pleading.
*^

"

h.iJl'.?*l*
^'""^ action broujjhtf by th* Ri^pond«,t & the Court ^

it' S T / ''°^^° °' *"'' "^'^ ^^^ "^ '°* No. 9. in the 6th range

fj' 77";'''^ •''£«'^'«y- •« »he District of OtUwa. containing ,00 acres of

rRll\ "t"^"
"""^ appurtenances thereto belonging, the property of

tlMi Be^ndent. which the Appellant was in possession of. >.
.,

The Rtepondent by his declaration alleges.:— V .i

'

That % deed of,8aJe. palsed before JanU Smittf and colleague. PaMlc; No^^'Un,s at Montreal the 9th September. iSsS.Mhe Respondent purchased frorii

Mac?
^"'"*'- °/Scat-nd. spinster, represented by her attorney. Joh, Gordon

Mackenzie, of Montreal, the aforesaid half lot of land. ;

•*

That the Appellant wfell knowing the premises, had entered upon and had
been in possession of the said half lot of lanJ^yer since tHe date of^h

^



*'f< Vs'^'i^ '
*\

'

lM«' *(. i
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copyof adeedof sale oZXuot S^ST ''
^l!

""•"'^' ' '"^"""^

.0 .he said Grace R„..e„. daJ.Vh,J;\B!,"^^^
"""" *'"' ^"""^ «' Mon.real.,

The Appellan. for *co„tes.a.Io„. pleaded, fir.. a„d «,condIy pre,criD.ion ofthirty years by bimse f and his aui^f, Thi,At ^ .

pre8crip.ion of

men. in favor of .he PI4i„.iff dismissing .h« fir ,

''" «''^*' J"*'^-

jng.heconc.usionsof .hePlaLliTaj^^^^^^ -'^ «-'"

From .hi^. Judgmen. .he presen. appeal wa, i„s.,.«ed r^„.ing Mts reversal
A Mbrbdith, J.-Tho Plaintiff, in this case seek. .0 nh»oS„

The Plaintiff himself has proved, that .he Dirfimdan. has» on th^^ . .ever since the year 1854.
«««iani nas lived on .hat lot

It seems however
'
very Jirobable .tiat .he possession of .he Delend^t and of

th ? .
P'-i^<^rs may h,ve b^ .ha. of mere squa..ers b„. o„ .he

"

.ion^ and .he hain.iff being probably awart rf ^s J^ ^'
^'^'""

deed'of «Ue Uml.he SheHff'of thl D^u^^t IftonSS"^ ''
'T'' ' ^

;o.h J„,y. ,84,. in favor of Grace R«««l "e a^^Tfte P^"oS b":

'"^

for.una.eIy for .he Plaintiff; .he deed .has prodn^ri. l^re!^ !
""'

.heZ' onhe'^'^r'
"" '''"'"" °'" "^^ '"' maio^grouads of complaint on

«iowea a Plaintiff to set up. m a special answer, a title not alleged in hi. A^

^
aration; and oven in .his Court, i. was doub.ed whether" P^ffI^mtg!?wed .o,.,r.ng.hen his case, by alleging in any subseouent

-»«*-—

GIbton
vi.

• Wwr.

<««

r
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COURT OF QUEENS BENCH. i86i.

of which he might have availed himaelf in bit declaration ; bat be thia u it

may. I have never known it. to be even contended that a PlaintW; in a petitory
action, could succeed upon a title, which the Defendant had no opportunity of
answering in pleiading.*

Assuming then, as I think we must do, that- the Plaintiff cannot derive any.
advantage from the Sheriff's deed of 1841. produced hut not pleaded ; then, as
there is nothing to show that Orace Rufsell, tfie Plaintiff s auteur. w^ ever in

possession of the lot in dispute, or ever had any right to it, it requires no argu-
ment to prove, that the Plaintiff cannot, merely binder a d,e«| from her, recover
the land in dispute from the Defendant, who was living, upon It, as owner, four
years before the date of that deed. To^ai^taln the present action under such
circumstances, would be to Ay in effect, that, ff A*knpw8 B to be in the occu-

.pation 0/ land w|thout title; A, aHhough ecjually without title to such land,

may make a conveyance to C, which, of itacir, would wable^e^recover the
J^dfromB: -

I would not

me to be so

upon^Virhich it

may recover

date of such

the cpijfveyan

Jin the

recover: and

recovei^ed ; an

leem myself justified in dwel'litig on a'jioln^. which appears to

fectly plain, were it not that' this is by iiir^e^<i the first occasion.
las been contended,' in 6ftect. that a Plaintiffs in l"-petitory action,

ider ii conveyance, even as against a perspn in possosi^SlMit the
veyance, without its being established, thai the person granti^ng

bad any right whatever in the property conve;fed> .

rat case the Plaintiff has alleged a title, piwo which he canriot

Iha^failed to allege a title, upon .wlysj^ he probably could have
"'oreforei although the Defendant, hCfaMed to prove his e»xp.

^^^; <?* P'*«='^|P*'0''' ti>e PliliBtiff s action ought to have been diamissed. quant d
present, and ccin^uently I would reverse the judgment of the Court below. „

MoNDBLEX. (C), A.J.—The judgment appealed from.' was rendered at Aylmer.
in the Super or court. (A. Lafontaine.

J.) on tfie 37th' June, »86o, in a petitory
action tonden^ning t)efendant, 4ic.\ " V
The aetipnjrcsts up6n a title daed from Graci kuijelT to PlaintiflT, Respondent,

of 9th Septen^ber. 1858.

Plaintiff' in

the said gth'J ^pteipber. 1858

Defendant

of this title.

^his declafatidh, alleges that Defendant toolj pov^^ion. on or about

evidently ^rove» that bis pdraenion was much anterior M the date
j^-'" '/^

.

= -;^^'^ ' ' X * J '

Plamtiff tc fortify bis position, fyles at enqitite. ((hat is too late, of 'course. ..his

action being foundedW alle^ to. be fQunded oil his title deed of 9th Sep-
tember. 185*.)' a SherfiTs titla^f (Mr. Boston, Sherifi^) 2gth July. 1841. The
copy of tj^al^ deed is not certified by the proper authority, but merely by The
Rvgistral'^falosays: A ' • s

"1 certify thatahe foregoing is a true copy of a Record made at this office

t^ %bth day of NbVeni^ber. 1841. in book 4. page i8a, l^o. 126.

' ^ '

.
• - J J. F- TAYLOR,

kylm;r.^Uwa.8tfrM«y;i^
.

"'

'K '
Reg.strar."'

r.yi^e Ii L. C. KepVs. a?, ease of Hilmirau v. Ue/raiitoh in Mpfml

.#.

h* .
. f^ V •'*-

«
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^T^^JJ^boulU^^^^ b, .IM,|«^|„.„, or ,hi. Court .houU

* TheJu^m of ihtM»imtio* court •ho^ld. tl,.ibt»; *. wwMd.The jmlgtaent of th«Court Of Appprf. WM <Ho(i«/u foUowt-
•The Court. *c.. •#•• «»iri^ thM the^ .iUe d«od «ai«d«ed fnihi d.

d..e the 9 h d.y of Sep^mber. ,85?. by wbkh on. Gra^e R««.eU «„d .« Zrespondent ,he lot of I.nd de«ribed in tte, Respondent . ^d«l«r.tJ Ln!,lu. that t e «,id 9«ce Ru«ell .a. „J>t „ ^e d«^ ofTe ^d d^̂ f^L
tZ Zt'.'s: 'T:^'r t^^^" "^ *-•' "^ ^^^ -^ '-^ •- ««<» - ^^^ -rary that the «,d ^ot oflandwa,. a, the date of 4.14 deed of «,!,, «m» fof a

herefore. the Re.p<«,dent i. not entitled to recover pp«e.«ton of the said JotS

.he„,d Responden cannot derive any adv«,fge in .hi, cauae. from the deed^ •

«ot been pleaded by the Respondent so a. to afford the Appellant anTpX-uJ^of an.wer.ng the «me; ,nd considering therefb- that in theVudgment bf^Co^below .maintaining the action of the said Respondent there iserJ.^ ^ ^V
D^th .n^consequence rever«, the said Judgment, to wit". tBe judgment of theSuperior Court rendered at Aylmer. on the' twett.y-«ve«th day^ Ifotetousand e.ght hundred and sixty, and proceeding to render the jud^mln wJ^
X1^%T''^' " have^t«nd,.«,.in the premise,. dl'diJi™ he«l.d^act.OB of the said Respond«n<^ gu<,nt a p,/un,. ^„d doth^fldemn the Res-
Pojjden. to^pay to the Appellant, h.s cost. ^ ^,1 i^thi.C^^^

F/,«.-^.y.-*«:.fo-r Appellant. -' - ^ - Judgment revered:

Dtlislt, Johtt, f(^r' Respondent.

n.
W««r.

'm:

r^,.

(•:• y W^a.j.p.j
d'

lr„

•'".t

L-tL V.

"> -A

SUPERIOR court;
MOI^TREAL. '28TH FEBRUARY,

'

• k

. . V Coiram EtADGur,
J.

4

. . ^kolet VK liupUsiis tt vir.

"*"*'~'SrL'^H""L' "? "? •"'•"-"^'"P-"'"*-'' -proper,, from Nr^sband. i„ fa^r piner hpsband, Md endorsed bv him fa^.n-..^,:.. —j —.. . .
W P'i,._L.„. J . . , "

'' -^•"*'""H«:"7>«»ninBi'niisiiawi. infamrol

chai«dl
'^\

-nM-

th ^rT"T "•*' "P°" ^ pwrnhsory^note for^a ,7.. 8d. made by »'
husband. U>u« S, Vartm. the other DefendAt. from whqm .he ^as separated ' - "

^
to property, and by him^,^ ^^o a third^pd^.y- The declaration Sl^Id

that .t^e maker wa. at th^jj^ tt.e note j^debted to one Kdouar^ Bil.
' '

'

\ • :
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SjUPERIOR COURT.' li^ ^l^^

•^i; '^

't~

_v.

P

(lil

^ il» mijttioapi tharaof, for grocsrlea, Ac.MpplM.lo h«r faf fomiiy '«••.
Idi|i« .ho mado Ihe noi« m ih<ngi«Kl. «(hich her hutbami Mdnrmkl lo

U.ron. who encforwHl lo the Halnllft JH^ w„ .|«, a «|K*ial all^ation that
Iho nuie wu^ivon for and r«proiJRJ^h« family lUKiWriea furaialMMl by
"irofj. •'.,^ ' V ^ '

.

The DefaiKlont. Mulame Martin, (yied a peremptory exception, tlenylnR Hb«
validityof thonotefor want ofaulhoriialion by horhuatwnd.i |

^
The Plaintiff anawere<l a)U:ially. repoatlng ihat the note was rIvw for prai|

«i(.n5. Rrocerlea and nece^sarica aupplied to Madame Martin and uaed in itle
mnintimancc and aupport rif her haaband and family; and addinR that the pur-
thaw of theie RoMa from/Biron waa wi}h the knowledge and authority ot her
liutbarit|. .. \

/

To t^ia plea<iing th^ ..plofendant answered in law. afflrmlnf^ thai the validity __
,

of the note could not ^e/determined by any of the facta alletied in tho Jlain-
tiff's answer, and that t^ point in iaaue had no reference to aaaleof groicrioa

- but to the validity or-nort^validity of the note.refulting from the authorization „r
nonauthorization otthe bcjfendant by her huaband.

The hearing on law wris re«erve(f^tlll tho final argument. »

Badolkv.
J., after acting the ^acta:-Two precedents have been cited by

the Cpunsel for, the Defendant, in which under apparently similar *;ircumstancea
the demand was diiimiswd. vjz.; "the cases of Badtau vs. Branlt (I JuHst. page

°

.71) and of BinjamiH U. Clark, {III Jurist, p. «,). I„ ,he former, a joint
note sigrfod by the husf>and and wife, for goods sold to her. was held valueless
for want of authorization by the husband; there was however w> proof
«at the goods purchased were necessaries ijithor to herself or her family
In the latter case, an action on a shop account for goods sold to a wife, wai^dis.
missed for the same reason. On the otfierliahamiWfc is a oiie r«ported In ^le
Jurist. A'oJ. I. p. 172, Jtivet vs. LAmafd. which reaemblea this so closely Otot
1 shall follow the jud^tment there rendered. In that instance, the .^ition ^l
upon a note made by the wife, and a demurrer was fyled on {he ground-^hat

'

authorization by the husband was not alleged, and the note, f^d ficU. had

1^0 connection with the adminjittatloir of keV own pit)perty. This demurrer '

^as dismissed by the ^ourt. composed of Chief Juaticg. Holland and Justice Day
and SmithJ«r. Justice Day dissenting; A perem^ory exception to the same
effect havirif been fyled by the Defendants, the Plaintiffs answered specially
that the qote had been made by the wife for necessaries furnished to her family
The fact having been proved, judgment went for the Plaintiffs, by the Court
corajposed of the same judgen and without dissent of any. In the present case/i
the nature of the consideration, which js the same as in the case last" referred tT
to. IS alleged fully in the declaration as well as in the special answer. an"d being f

fc pabhshed. the action must be maintained. The law gives recourse against <he
/wife upon her contract of purchase of necessaries furnished to her; surely her

"

/
written acknowledgment of indebtedness for that purchase should subject her tb

/ the same recourse. < ^
'

'"

The judgment is moUv/aa f<rdMwi^:
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•«. • SUi'Ettiok cpugT, isibv
4i*« M^

'"•''<.

•I^'^r. .prA. .voir enunilu »M.p«r«,MHi, l*^,.;,!,^^,,^^ r„conllon ....^

•«. pr«„v« e. .voir 4r' to ,«„t d4HWr*: W-^p^ i\^,4Ho« : p*:.0'ft^^^
> uiiir i/D>en(iere*M 1 ih AmmHK^i. a., n j-^i-...

(tamnfl la dita UAfanda
'• «<l., jcourn aciuel* ds

"(r£al. 4 wptembra
" ]6 moil de w date,

'la Uanqua du Pnuple

"leur Atait pour d<M pro

"dito Vthndwnao pour

"•oJre par lo dit L. S.'Mai

"dil Edouard Uiron andoss^ et

"mkmo de /3a 178. 8d

.r!!!-';! ''.^ t!.,^;.''
'^'•*. n«fcndere.« 1 W .1.mMe d« IIH.mar.Lr.X J

u d»t I»pmaiuleur la utmmm da j^yt |W^
-'

It du Wll«f p|r«iUi4irt<r«J daiiA 1 Mon^I
la- ^ite ty(i(»m\»Tvm ^y.tbl<r'ki

Efuier. mm mMi. «« bur««ul^dk

"««* •V'« Im4rit, iwiMll* v«.
iriHe* >ar Rdotmrd Blr^in ft U
familto. «t t« dil bUtoi proini».

HvrA au <^|l Edduiird Elirori,e« pAr l«

UtefOiMdeai avoc {ntirilt mif jlp ^jtgt

.-^ -- die 4 tasptembre 1853. JuMu'tiu iwi*. ,

•ment et aux dfipen. dja^raita «i, faveur do M«i.r.. R. 4 G. Ufl.mme. avo»tli

'

"duDemandeur." ,
'

a .1 X. .

D j^n , J, , „. , .- <
" ^ Action m4lrtlaln«d.

1

/?. A'Q.Laftammt. for Plaintiff. * )>

£*6toi« «. Cajj/rfjf', foi; t)oflBnda«l8, "
. % l'^

f
F

'' %'(.,*'

ir«-» —-—.-L--^_.
,

Jl*- ,

;
MONTREAL. a5th FEB<!tlJ'ARY. i86a.

;
" Coram MotiKvJ.

;
^

. \ ,^ . .

'•^
:

.No. f67j.
;

, '**J ]; r

'p PklVIl^EOED^cio^^

lisned that ihonBv.iii luno in <hn .....ii. k.^ . ..^^ i . ..

/I

lished that Money,at luuo in the caiile bai
credit (rf'lii5"privMe accounljr . , ;

"
b««|t lodged by the party at the Banker'* to the

"
" t

, ^ plsiintiff sued the defendatit for ai« (Aicotint of a sum of ^35,7 ,,» ,d
c«rfeni:y.. alleged by her to hav^O-t^jrec^ived /rom Ihe Sheriff of Montreal", on

"
the ,3.h tebruary. X848. by him in his «p«:i»y<,f curator to a subatitut^^on
under the y^.ll of the late Alexander Mackeniie. the father of tbjB plaintiff. ThV
plaintiff had a usufructuary interest in this ^um «nder the will *_i

*

:^
The defeiidant, atifeng other things, pWaded that, as curator. h7wa» entitled

I to, 8.x pionths to dake an investment from the tftne of the receipt of the money

ZIT^'r^ accordingly |,roduced^account. c.«liting the plaintiff with

™„^?h T^i^v!""
'- «5«b, August ,848. but .Mowing her no interest

front th% ^5th February to the 15th August. 1848.

ihJH°r***?"*'^{*''^
'*"'* *° '"• ''" '"°"**'"' P''^«'» ^hat dutiog this period

the defendant .had converted- the money to his own personal use, and therefore
'

owea interest on it.
.

' "

:lr1i^''"*'''-*^''
P'""''* pHHluced John Porteoua. a witne«i. from the Bank T

Of Montreal, where it-5m admitted that the defendant had lodged /3517 of the •'

i?bney to the ci*dik of hi»*private account, and the following question Was put l^
to the Witness

:

^
' .. ^ ^ , *^

-r

K- :l
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84 SUPERIOR COURT. 1863.

Mackonziu
vs.

Taylor.

'2\

' •':*?.

"Between the 13th Febrwry. 1848. and the 13th August ot iU wme year'wa. any ,nd wh^ portion of the said sum of /3317 withdrawn fftm the said
Banic by the said Hugh Taylor ?" ^/^
Ty. question warf objected ,or by the defendant a, ilf^jal. imperlin*,t. and

not in issue in this cause. -and, the objection overruled at Enqu^te. artd subse-
fluently a motion was made by the defendant, on the 20th February, before t^Court in term, to revise the ruling at EaquAte.

The Court (the «»me Judge sitting who ruled at Enqudte) held the question
to be admtssible. , ,

'

'<^*

Torrance & Morris, for Piaintifilf

H. Stuart, for Defendant. >,

(r. w. T.)

»X
Motion dismissed.

Autkoritm ciUd by Plaintiff in support of pretention that the amount ai Bank-
ers may^shewH. "

^.^ounfde^KyS ^"^ *'*' »*»'* °' *"• *«=°'""» "^ "«» «="»t6mers and
I Greenleaf on Evid.. S 348.
I Taylor •• p. 75,.

"-Case of Lloyd vs. Freshfield. 2 C. § I*.. 325. ? ' '

usi h!"

'
"
'""'"''"*'" « "«"« "> l»y '"ter^-t on a s^ in his hands when he has

Dig. B. 17. T. I. I. 10, §3.

.
Tropl^. Mandat. N. 417. 4,^. 498. 499. 500. 3. Comm. Art. c. c.

Interest due if money used. 1'

Pothier. Mandat. No. s6. /

6 Toull.,p. 281. 2.

n TouH. p. 56. No. 44. ,
Gridley vs. Connor, a L. A. di. / ^

' ^, C. C. L. Art. 2984.
'

Also same of Attomey-at-Law.

.
Dwight vs. Simon. 4 L, A, 497.

at
ij pej cent. A merchant must generally keen Th^lL,™ f? h^K t P*''

'^iT*??'

^t .1. , * Williams' Executors, 113a.
/

ihl^ ;^f
*^^ of a deposit of money, so long as the amount in the "caiMe" is at*.*-,ihan the amount due. interest is not due by the mandaUdre

" ®^^
Troplong, Mandat. p. 476, 7, No. 503.

3. •^'>«»"*<'"»^J>»^^to«xm^hsdeU^

4. The tutor using his ward's money ow^ interest /
Mesl6, p. 139.

aftirSmSr'^'"'*'*^
on Ws ward', moniy in his ^ands witho% ii^vestment

Guyot vol. Intlrdts, p. 641.
* ^V

Idem (tf ^uFat(», p. 624I v
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sii(PERlOR COURT, 1861. 86

MQJJTREAL. 31^ MAY. 1861.

\ Coram Monk, J.

.

' Royva.Beavdry,'!mi La/reniire dit Oagnoti mis en ckus«

J-
***^^ SUiBP&NA.—CONTEMPT.

in th« cause Prcpire Lafn,ni6re\ dh Gannon, a witness, having made default

the Judge presiding at the Enquflte sittings, by motion without notiL. for a

stMay'sr"''
"' ""'""'•'' ''""^^ ^''^ "•'"•'"• "''•'='' --granted, the

The rule was served^upon the witness, returnable on the 27th May, i^] it -

was duly returned into Court^nd the witness made default •
'

The Court, after MibM. discharged the rule, on the gro«,,d tlj^the party

ITptfnttr
""* "'''' "°"" '"" "^^ '^^'^'"'^ ^'^^'^ •^''^ ^°- -

Ewwrf B|.iwM«, for party moving.
Rule discharged.

(F. #'t.) , ,

IN THE PRIVY COUNCIL.

, ; ^
tfth FEBRUARY. 1862.

Coram "Lord Chelmsford.
* ,

.

•

.

• -
-

Lord Kingsdown.

. Lord Justice Knight Bruce.
- Sir Edward .Ryan.

r Lord Justice Turner.
Sir John Taylor Coleridge.

*

bel?eenT'"'°'"
''' ''°'"'' '' ^"''"'' ^'"''' '''''^' ^'''' '^"''' '''°^''*'

• ^- .
LOUI^ MAROIS.'

" '.'>/.:: ^^^/t^dant in the Court ^^^: ',

. ':-.': .'r'"A*,D -

^^''T-
• ETIENNE ALLAIRE, ' '-^

. „ • ' P^^jntiff in the Court below, —r-
aBspondbni*

.RIGHT OF APPEAL TO THE PRIVY COUNCIL.
"

HELDi-fcThalnotwithstaadinatheaiGeo III c fi n » 9^.1 .k. w

Offic! dl."
"'°.°'' " " ° ''" '""'"'^ ^""^ ''"'^"°«' -" """^ »<" relate .oJyfeo

mjghtta l«„„d^d ,h« the Pri,, Coundl can in its diScreHon allow appeal f„ ^Tha. the c.« o*CuvUlier vs. Aylwto. ,, Knapp ,., did ;,o. receive that W^- «=°''*"»"'"«>'>.'«'Wch its great importance demanded, t
•"!"""' "" dehl^rate

That the case of CuviUier vs. Aylwin Is overruled.

Defend^/r
?^" '''' ^''^™' ''°"' ^° <2uebec. was one directed a^st fourDefendants, who were sought thereby to be condem£ed jointly

^^

\.

^T

L.C.J. VOL. vi.-i^b,

^iHi"
;J
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ly-iE' I i«fr'i^-f-^r"v^^T
% I v^/ W ^ J I* t, ^ f-q

Marios
vs.

Allaire.

* PRIVV COUNCIL. i86a.

pay to Allaire, .he Plaintiff, the \.uni of £165 3.. jd- with interest at 4* per
cent., for a few weeks previous to the institution of the action, borrowed by
them (as Plaintiff pretended), trading as bankers in partnership, under the name
of "La Caisse dEconomie de St. Roch." from him the Plaintiff.

It was pretended in the Superior Court, that all the Defendanti'were officers
of La Caisse dEconomie de St. Roch.. a charitable institution founded under the
auspices of La Soci*t* de St. Vincent de Paul, and that by the constitution andby-law that Caisse. nonfe of its officers were to receive any compensatioklftr

,th^services: that the Defendants, instead of properly .discharging their dut^.
traded for their own benefit with the monies of the Caisse. the consequences o>x
which were its bankruptcy, and the non-payment to the Plaintiff of the amount of
bis aeposit.

The Superior Court condemfl^ the four Defendants, jointly and severally, to pay
tb the said Plaintiff, the said sum of /X65 3«,' 7d.. with interest at 4J per cent., from
rsth April, 1855. and costs.

An appeal was instituted by Marois from that judgment, but it was confirmed,
the ijiotivis only being changed.'

On the loth February,, i8fei,\he following judgment was pronounced by the
Lords of the Judicial Comny^tee of the Privy Council on Warois'ijetition for
leave to appeal. .^.

'

''• ', :
'

, -'x '
*

^ This Petition for leave to appeal depends upon the same Act of. the Province
of Lower Canada as the case of Mcufarlane vs. Leclaire from the Court of
Queen's Bench at Montreal, which thgjr Lordships have just disposed of (34Geo. in. cap. 6). but the questions rai|d*in the two cases are entirely different
Upon the pres<jpt Petition it is not ^ied thgt the matter id dispute is n«t-of
the value of /500 sterling, but the Petitioner piajd^t he i,ay have-leave to
appeal granted to him upon the .special circu^^HTof his cas^ The sum
actually recovered in the action against the PetitfRs only ^^165 38. yi. with
interest at 4* per cent., but he states that in»con!*e4uencfl.4|f ^is having been
held to be liable to the Plaintiff in that actiq£as a men^r ojan incorporjated
society, carrying on a banking business for a loan or de^si't m^e by the Plain-
tiff to or with the Banking Company^ other depositors i^ the Bank have" brought
numerous actions against him. by ^hich \m is sought to be rendered liable to
claims amounting to upwardsk /4.060. ft was aigued. but not very strongly
pressed, that the existence of these actional following upon the Judgment might
possibly bring the case within the class o? exteptions in the^sdth section of the
Act. stnd so entitle the Petitioner to appeal, although the immediate sum or
value in dispute is ^es^, than /500. It would be difficMt. however, without
straining the words bf the Act to make the exceptions apply to the Petitioners
case. But the Petit oneif contends, that although he is precluded from an appe^m consequence, of tbe insufficient value of the matter in dispute, and is unable
to bring himself witliiir the exceptions, that it is still open to him to apply to
Her Majesty in Council for leave to appeal, and that the pecuUar circumstances of
his case justify the ai plication. *

He maintains that the jurisdiction by way of appeal from aU Colonial Courts
IS a prerogative qf tie Crown, vwhich cannot be taken away except by the ex-

T
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PRIVY COUNCIL, ^t 87

frnm\ f..«i.
"^ «"s»a'°"I OF not. but they desire not to be precluded bv it

(w. g.)
\^"^ *

iPetition granted.

APPEALS TO THE PRIVY COUNCIL.

V

'!'
!

\

For the informtion of th^ profession we have been permiitecTby Robert Mackav

ss;t;"S:;^:;:^sz!:r " ^n^ --^'^ ^- -^ -
? Council Office, Whitehaix.

, , , , _ . \ November 85, i86i. m
'

'

i

'^

A - -- --

(Sign^,) V HENRY RE|fcVE.
•

.
• ;. 'RegXC.P.

—r—

»

\
'

' ^ '#-'-...._..
ai.

•^' "'.



68 cmcUIT COURT. 1861.

CIRCUIT COURT.
MONTREAL, ijth MAY. i860.

Coram Monk. J.

No. 157a.

Dechantal vs. PominvlUt,

,>

freld.-Thal in default cases Interest runs on notes payable on deoiftnd from date.

This was an action, for £2^ 159.. amount of a promissory note payable on
demand, made by the defendant in favor of the plaintiff. The defendant made
default, and the only question was whether the plaintiff was entiUed to claim
interest from the date of the note.

His Honor took the case «, rf/«6/,/ on ihis point, and afterwards, in render-

ing
judgment for the interest as demanded, remarked that he did so because

he found the point had been so ruled by his predecessors, and he thought it
expedient to recognize the authority of their decisions, so Iqna as they were not
reversed by the gourt of Appeals. • ^f*^

Lefilanc&-easiidy,ioTV\a\nti?[. . \
(a. H. L'.] -

.

-4,

/ MONTREAL. 15 OCTOBRE i86r.

"
.'-'.^ No. 714.

<"' Coram ;MpNK, A. J.

-t Birs dit Desmarteau va. Aubertain,

J..Ke:-Quefasig„kationdubref de soinmation faite par unhulssie^. parent uudemtodcur. est nulle.

DanscettecauVrassignation avait 6t6 laite par le fils du demandeur
Le ddfendAur Vbduisit une exception k la forme, et pritendit que 1 'assignation

etait nulle. parce (^u'un huissier ne pouvait instrumenter pour son parent.
Rodier. Questioni sur Vordonnance de 1667, P. 45.
Le demandeur ^dmettait cette doctrine avant la passation du Statut #3 Vict

ch. 57. sec. 51. mals pr6tendait que cette prohibition n'existait plus dep^qu'il
etait perm^ aux parents 4 quelque degr6 quils fussent. d*lre enteodus comma
tcmoms. ''

;

Le d6fendeur rej^ndit <^.u'on ne pourrait 6tendre I'application du Statut dun
cas i un autre, et du'on d^ait le restreindre k I'objet p6ur lequeJ il avait 6t6

'

-, . . \ ..
Exception & la forme maintenue.

J. Jodotn, pour le demandeur.
* Dorion, Dorion &- SMfcal. pour le dfifendeur. ^
(V.P.W.D.)

j#
7^

.,,-. \

'.^ w»-



SUt'SRIpR COURT, 1861. 89

sur.est nulie.

MONTREAL, lan Ann \in OOTOBER, 18«1.

Before Justice Mom and • SpeoUl Jury.

,
AND 30»H DEOBMBER, 1861.

Coram BiRTHBLOT, J., tn i^onco.

No,U7«. ^
Raeiiu vs. Tlu EguitabU Jk$uraHe« Company of London.

Beld..Th«ttJ&e(UniUilii80f •cwtUiaUeMfiquJwdhy theoowiilkmof •Mlfly of InnumuMors
i«IN»UW» p«r*)ii. thM Ihjjr bdlerrt »h«t M,e loM hwl not oo««»M'-l»y fc^
Ivw««Mt, without oompUanM with wUoh th*>Mur«l oMUMt nooTW.

This WAS an actioti brought by the Plaintiff against the Equitable Insurance
Company of London hereby be claimed from them llfiOO, the amount of a
Policy of Insurance effected with the Pelendai^U upon a house and outbuilding
belonging t» the Plaintiff at Pike River, G. Ei which had been destroyed by

Tte Do^danta met the action by pleading tbi^t the Plaintiff had misrepre-
sented theftlae of the property in stating it to W worth £600 when it was
only worth 11200: 2ndly. That the Plaintiff had ^t as required by the con-
dition of the Policy given notice of his loss and furnished a statement Of loss
and a certificate of three respectable parties in the neighbourhood, certifying
that the 'loss had not occurred fraudulently, and 3rdly. That the Plaintiff had
connnived at the burning. »

\ /-

The Plaintiff denied the allegatioo|B of the Defendants* pleas.

The issues of fact to be submitted to the Jury were defincid as follows bv Mr
Justice Smith :— ^

\ ' '

1st. Did the Defendants by themaelves on or abont the 24th 8«pteil|be/, 1869, execute
and deliver to the Pl^ntUT the Policy of Insorance in the Plaintiff's declaration
mentioned whereby the bnlldingi and premises therein described were declared
to be insured for $1600 for one year (W>m the 21st Jijly 1859 td\ the 21st Jnly
1860, and was the said Policy subject to the conditions endorsed thereon ?

2nd. Was the cash value stated in the application referred to in the said Policy, a true
value of the said premises insured, or were the said premises overvalued, and if
so was the said overvaluation made with any fraudulent intention T

3rd. What do you find was the cash value of said property, buildings and premises ap-
plied to be insured at the time of the insurance? H^as it $2400 or $600, or what

'

was it T \

4th. Were the said buildings and premises on or about the 19tii day of Februarv\1860
'

destroyed by fire 7 ^ /^^ "v.

6Ui. Did the said Louis Racine sustain damage by the said fire to the extent of $1500.
or to what extant? \ -

«th. Did the said Plaintiff after tiie said fire comply witii the conditions endorsed
tin said PoUqyor not, and particularly with the condition No. 10 endorset^
tiieremi, and did the Plaintiff procure and exhibit to the Defendant the certifi-
cate required by the said condition, and without delay after the said fire, give
notice of Us loss to tin agenta of the Defendanta *nd did he ftimish before the
expiration of a month after said fire, as exact and detailed a description of said

^ ^ ^ ^ 4_ :\

^

^-~---^~-'^^4-'J

r-
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90 SUPBBIOR COURI', IMl.

__ Bwiiw loii and damage ai the nature of the olroumiUncei would permit aa rtqulr«l bf
Hquitableln'- laid conditioa No. 10 7

'

.uranceCon.,.-,. 7,u. Do you And that the fir. alleged by the PlalnUff in hia Mid declaration/a. caoied
by the Plalnt)ir'a act, or that it waa codnirad at by him T

^ • The PUlnUff proved tho effecting of the inauranoe through one Buaillon with
Iliokoy, tho then agentof the Dofendanta at Chambly, the fire and tho loaa.
Tho value of the property waa varioualy eatlmated at from £800 to £600. It
waa also proved by Illckoy, a witneaa summoned by the Plaintiff, the agent
who effected the Policy but who had ceaaed to be the agent of the company,
that he effected the insuranoe on the repreaenUtion of Binillon that the property
was worth 12400 and more. The inaurance sought waa $1800 but the Head
Office at Montreal would only take a risk of $1000 aa they thought $1800 too
much for the property. He would only insure twp-thirds of th« value of the

"

. property.

Tho witnesses of the Defendants estimated the value of tho buildings des-
troyed at from «700 to $1000. Connivance at tho fire was not proved.

His Honor Mr. Justice Mdnk charged the Jury that it was sufiiciently prov-
ed that Bizaillon waa tho agent of the Plaintiff, and intimated to the Jury that
he was of opinion that there had been nrisropresontatidn as to the value. There
was no satisfactory proof that the burning was the act of the Plaintiff. And
lasUy that notice of tho fire bad been given to the Defendanto but that no cer-
tificate that tho loss had not occurred fraudoJently had been furnished.
The Jury retired and after deliberation returned with the following anslvers :—

To the l8t.--Ve8.

" and.—Tothe8eeondpart,9ottbeJuiyiayMBO.» Thobther3 say "yes." T»
/; the first part "no," not the true Talup.--YeB.

^ • " 3rd.—ISino of the Jury decide $1200; two'$l(k)0, and one $1600. .
'

" 4th.—Yes.
« 6th,-4l200.

' '/

"
,

.6th—We find that he gave due noUce of the toUl loss of hU property insured
,.° . butftimisbed no certificate or description of the property so dea-
'a troyed. J^*"

\." 7th.—No. .-•'A' "
.

'•. '^"
,

^. »--"-.
The cause, having been inscribed for hearing on the merits, Loranger^ Q. C. -

for Plaintiff moved for Judgment on the verdict and i/brm for Defendants
moved likewise for Judgment on the verdict and also for Judgment non o6«tan<^

• veredicto. * ."'"' v
"'

Tho Plaintiff's counsel contended that there had been a waiter ^ the condi-
tion of the production of the certificates by the Defendants, cititogtn support of
that view, Ellis, p. 132 American Edition and that upon the verdict, the Plaintiff
was entitled to Judgment - ^ '

The Defendants' counsel argued i—lst. Tliat misrepresentaiion of the value
having been proved and found by the Jury, the contract was nuU and void and
that whether the misrepresentation was fraudulent or not 2nd. That the Court
had a right to appreciate the testimony and disregard that part of the second
finding which declared the overvaluation to be wiUiont fraudulent intent And
Srdly. That the absence of the certificate required by the 10th condition of the

>

"ii

f*r^\



SUPBRIOft OOUBT, 1861. •1

K

ff!iJ u
' "**?

i ^"^•"* '^**"*"' ''^^ *»•• P'-'-^ff couM Dot recover

After delibortUon, Mr. Joedee BitTHitor, In rendering 4a<Jgni,nt, taid •-
""'"*^^'^-

LeDemnndoar poureult !• D^enderoMe poor I. perte qii?iU«>ufferto p« I'ln-cond,e do « p,opri6W le 10 Wrrier 1880, MeurAe Z rL d'^ne poTce 3

W

,^
nwoe daWe du 84 eeptombre 1859.

*"«» P«nce a Miu.

WU donne I'avl, ord.ndro de I'lncendie «t .m. d41.i. Q«e «.u, an moi. ,apr^n pr6eenter.lt en d6t«l. <«„pte de « pehe ct onoutro «« ^^^^^^
par trois pewonnee reepectablM (non interrewAea d«n. 1« porto), dAolemnt qn'il.oonn««,nt IWr* et qu'iU oroient que I. perte eet eocidVnJ; etc.X.U montant de la perte ne devant 6tre'pay6 qu'autant qae la jIAcIaration delncendielecomptedelaporteoile«^^^
dito renMlgnemente auront ^t4 fourrilk. ^ "«. h"" »«

A i^ ^°Tf*"' ""*««« ^^'^ »• d«claraUon qu'fcalt donn« .vl.de rinoendie

fn cT 'S'^T^^'^'r
P"''"^"'"''° "^^ l>uranceav.it iS offe"

ta«o. et q« 11 avalt rempH lee condition. n6ce«alrc et vouluc par la M poutImdonner le droit de retirer le monUnt de aa perto. et .ur le rl de ia Lm.
pagnie, condut au paiement du montant de son auurance X876 0«. Od.

and SrS"*^ ^*"""» <«'*•"» •»«"«^ o**"") «» foUowIng authorlU.. .7;^r;;r.l

lat. That mlirepreaonUtlon a. to value woold avoid the Policy.
Angellonlnauranco, §163, page 204. •.

Po»cy.^''**"'"'^''*"'^''"°°'°''"""^
*""•*•"'• mlarepreaentatloa avoid th.

'

ArQoald, p. 494, §187.

^ Angell, §175.

V: Bell'a pommentariea, 1—617. »

Pothier, Aaaarance, No. 197.

BoudoaaquK, Ko. 113, p. Ml aad No. 117, p.U^
V. Orfln et Jollat, No. 210,

, 'R.
3rd. That a knowiiexaggeration of the v^luo of the object, liared ia a f^aud

BoudouiP*, p. 178, No. 144.
« • "Ma.

Pothier, Auar., N^, 76, 77. y'

Oran et Joliat, No. 213,

.h.^p",?'''****'""^"^''*'""*^
''''"**"""*'»"'«''»»'«»"« that the condition, ofthe Policy were expreu warrantiea.

vuuuuwns oi

Elli., p. 81, No. 29.

Arnould, Vol. 1, p. 577, 681, 683.
Elite, p, 82, note. ^ v^

6 Wendell, 488,

Boudouqui^, p. 236.

Bllla, p. 133 and 186.

2 PhUlip. on Evid., p; 489, Noa. 1807-9-10.
'

i
^

Oreenleaf, Vol, 2, p. 305and 406.

'_'•:/ \.:.



M STTPERIOR COURT. IMl.

BmIm

<iilti!bU la.
nnMtCiNnp'r

Far M« MuepUoni, U Dihadarmu • pr^tonda

:

lo. Qa'll y •rtit eu frnuM r«pr«MntaUon d« I* pwrt da Vutmi lonqaMl waii
fait appKoation pour a'aaaurar.an r«pr4aenUnt ta propri«t« eomme valant £«00,
Undia qu'olla d« valait alon qua Xiao «t qu'il y avait 14 dol at fraud* da aa

. part ca qui randalt la polioa nulla at aapa affat 4 aon profit,

20. Qua laa oonditiona au doa d« la Polloe faiaaiant partia du oontrat d'aa-
•uranc^ at qu'il oa t'^Uit paa oonformA 4 la lOe daa ditaa ooudiUona, oalla el-
daaaua jnantionn4a quant 4 Tarit 4 donner tana d«ai, la ooropta 4 prAaantar at
la oartifloat da trola paraonnaa, at qu'il na davait paa 6ti« pay« da aa parta tana
*7 Atra au pr6al«|)Je conformA.

80. Bnfin que ITiJortidia avalt en Hen par la fUt at la oonniVanca du Deman-
deur.

Ce dernier a rrfpondu ({An<ralement 4 oea pli^doyera.

La oQnteaUtion ainti li«e a M f<ftr*e 4 an Jury, aur artleulatibn da faita
particuliera «t ddflnia 4 rtpondre.

I

'
.

Par leur r6ponae au leoond daa AtlU arttonl^ ila ont dit: lo. qua la valenr
da la propri4t< rapr«aent^ par I'aaanrtf an tempa da I'aaaurmnoe oomme 4Unt da
£600 «tait una valeur exag«r«e ; 2o. Que oetta eiag^raUon da valeur avail 6ib
faita Sana I'intention fraudnlenae et oe par neuf contre troia.

Par leur r^ponae au 6e ila ont afflnp^ qu'il y avait eu mfk lufBaant donn4 4»
I'aaaurance, mai* que le Demandeur n'avait paa donni at produit le oartificat
et r*tat da m perte tel que requia par la lOe ooodiUon auadite.

Par leur r«ponie au 7e lb ont dit que I'inoendie n'arajt paa eu lieu par le
fait et la conniranoe du Demandeur.

Par d'autrea r^ponsea la Taleur de la propritfttf aM fix6e oomme ayantM
de £800 au tempa de I'incendie. ^

Dana oet tfut de la procedure, le Demandeur a prdsent^ une motion pour ju^
gement auivant le Terdict pour £800, et la IMfendereaae a pr«aent6 denz motiona,
la premiere pour jugement en aa fiivenr aur le rerdiot, et la aeeonde pourjugement
nonobatant le Terdict

Lea rdiona an aoutien de»denx motiona aont 4 pan prte oommunea 4 I'une et

4 Tautra et penvent ae rMuire auz deux propoaitiona auivantea :~lo. Qull y a
en exag^ration de> valeur de Timmenble par le De^iandanr 4 Tipoque de I'aa-

aurance, et 2o. Que le Demandenr a'aviut paa ex^td et ne a'Atait paa confor-

ms 4 ce qui 6tait exig6 de lul par la lOe conditbii de la police.

Quant aux premien moyena. Ton peat de aiiite rtpondra que la queation ae
trouve tranoMe et enlerie mdme 4 rappr6etation de la Ooar, p«r la queation
Boumiae au Jury et par la liponae qu'il y a fiiite. Ceat meqaeation de fiiit

^i a 4t6 laiaite 4 1'apprto'ation du Jury par le jugement de eette Conr dn 80^

de aeptembre .180^1, qu*il a'agit d'«zA)nttf. Or 4 qnoi bon jMomettre oettel
queation au JiAy ai elle ne devait paa kttt wame par lea partiea'ef 14 Obnr. '

e» l'appr6di^n de la condoite et dea intentionadu Demandeur aa tempaJla;
contmt eniaentM UmAot 4 Fi^pridation de la Oour, il en aonut pentpAtra
6tA antrement en faisaht application dea autoritSa citfca par la Difendenr en
aon fiustum et des auivantea

:

_ #?. .
" '*.;;''

t



SUPKRiOR COURT, 1861.

'Vf
Potkitr^ V. , No. 108-199.

iV»i/, V. , No, 208-209-211.

-Diwr, V. a, ReprtMBUtioni, 8»4.
Potkitr, Oootrat d'awuraoM

:

No. 199. -L'obllgllon qu« I. bonne M impoM .ox p.rU«. d« n, ri.B dW-- muler do oo qu',lli4 Mrtnt .or l«. oho«» qui .ont d. r.-«,co do oontr.L n«
•• oonotriM ordinairwDODt qoe le for inUrioor.

MIen«.t.otr.meDtderobIig<iioo do no pM Indolr. Taoti* .n orwur p.r
«dof.u««.d4eI.r.t.6n. .„ lo. oho.* qui «,nt do U .ubrt.no. do contrJt

;

" clIeKsi oonoorne I. for extAriour.

u
4**^*''

!
«•« qn"d mftoi. rM.or« •ur.it fait. «», mauvam/oi, ootte bom" d^lMr.tion, «Unt loi.in6nie m errmr.

/.«•»» »«Mf

" C.r il y . oetu difMrono. d.n. too. Im contnU inMroMH entro lo om .u-

^
quel un. partie „e dlt p«.c« qui e.t, ot lo M. .uqnel ell. dit co qui »««

" D.n. le premier o.| elle n*o.t pM teno. «ie no I'.voir pu dit, .! elle ne le
MTait pM, et .i ello no !'• pu in.lioleu«oinent diMilnuM; m.i. d«n. lo teeond
e«, ell. eet tonue, .i ce qu'ello . dit n. k trouv. pM rouble, et . induit" r.utre p.rtio en orr.ur.''

II Boitable r«$.iilter do oes autoriUJs quo lortquo la boai. ropr*MnUtion port.nr la .ubatanoo du contrat le. Maureur. pouvont on d.mu)d«r I. nallit«.

QuenauU, No. 299.
*

\
" Le. loia anr lea Msursnce. roprimont lout oxc«s dans l'«vdu.t!on dee objot?

" auur6f, Mit qu'il y ait ou dol ot fraudo dans l'«valu.lion, $trit mime qu'ilWy
- oit iuni dol ni/raude. 8i d.na eo dernier c«» I. loi no d6oUi« pa. le con-
tr«t d aMur.no. nul, eomme dans Uprmnitr, olio vout .u moin. que l'Msur.nce

• •' sou r6duit. joaqu'A oonourronoe do I. r.leur r6oUe do. objet. Maurfis."
No. 800. « M.i. suffit-il do I. plu. I6gdro difference ontro la rdear r6olle des

« objet. M.ur«., et Teetimation port6 dana U Police pour antoriser lo. anureurs
" A sen pUindr. et k reqq<{rir un. nouveU. o.tiin.tion t Nous n. lo ponsons
" p«B, et »ous M||ur«noor« inToquw aui' co point I'opinion g6n«raleinept tA-
miM en m.U^pHur.nc maritime." Conform6ment k ootte rdglo, Valhi

ftUerve qoe 1. fraodo sera manifesto .n'Mtimation exodde du *, du 1 et 4 plu^
forte raison do la J la v6rtt*bl« valour do 1. choM.

GVibetVo/ia/, ler Vol, No. 264.

" La reduction do rMsor.noo 4 I. jnate val.nr dee ohoses dont I'.^ur6 fe-
« clune le prix, n'a litu qu'.Btnt qn« I'exo^ do ro.tim.tion n'Mt biu lo r6
" su]t.t d'on oidoul flnudiHeox.**

/

Et plus bM, il dit :—" L» fiaode jie so prtenmrat j.m.is, o'^ mix uaoi/urs
• & prouTer quo I'exc*. do 1'eTalu.tion oontonno dans la Polroe, monvak do la
« msuTaiMfoi do I'aMurfr." «Celni," dit Poihm, No. 78, "qui a fiiit amiter
« MS effete poor one somme aa^.14 do l«iir vriaor eat, draa le doote, pi«ium<$

1 .TOW fait de bonne foi et par ignoranoo. Car I. fraude ne m pr^ome pu \ \
«o'6rt.tawrar.iir8lonH,u'ilsl'ii!ldgbont,.t qa'iU d«B>.ndent on cons^quenc^
"l.nullittfdorMsurance, Alaju.tM.r.'' \

L_

tunoMOMiry.

J
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M BUPiaiOR OOUIT, !•«.

^

0. bW dono qu'«n Ma d« fraud* bi«ii "•! dftmot pcolif** qu. U PoIImVi*.

I).n. lo CM a'eiig«»tioli Mot frM>d«. U> • doiio ikii aal ,iiu;uiMi d«

Ciit l« OM d'on dol rM oomiiM dtt «immii/< m No; «fO. Kt m nW dwU <». d« dol p*«oDi,.J, oWA^diM clal p» laqoal on „p,ooh# et prourt I.

U B« pui* dono biro «iu^in«i^ ,«• do sulrro oo quo lo Ju« • «pporU parw rApoHM ou •ocon.l intorrogotoiro. Coat la loi pour la Gov ot pouTloi m*.
Uoo. KH« IXfendoreije no poufralt paa r*a«lr aur CO. promlon moyona.

"

X^a«»nJ. n.oy«.. InVoqu*. p., I^D^fondor—j on «» dou, moUon. «,nt

*» quo lo>d,andour n'a»ait paa conform^Aont 4 I. lOo coidlUon do U Polico
fourni ot prteonM 4 I'aaauranco, lo. Lo compto ot «Ut do I. port«H ol 2a U >

^•™»«*t <>•»«>*• P««onnil« quMt 4 l» cauao do llnoondlo.
Lo Domandour r«pond. Tiotoriouiomont «u d^fiiut do production do I'Atat do

a» port^ en diauit quo la porto araitM totalo, ot qa'll n> arait paa do oompt*
4 foumir, ot quo p«l«,uo I'aamwnco a^ait onro,* an do <k» ompbyA. do Mon-
treal pour fiUro r-timatioo do I. porto aur lo. Uou,, ««bn,pagn6 doV Uickoy,
1 ^nt, par I ontromiao duquol raamranco arait <Ak offoctuAo, .Uo-»yalt par cola
mAino TMonna qu'oUo arait oa do. infonnaUona .uffiMntoa pour arriTTr 4 la
oonnaimnco du monUnt quo lo Domandonr nJolamit pour m porto on vortu down .Muranco. II mo Mmblo qull 7 a ou on offot do la part do la DtffondoroMo
roQonciaUon a» droit d'o^igor du Domandour un oompto on detail do h Dorto
CO qui n'Atait d'aillour. d'anonno uUNt« dan. lo. oiroonaUnco^ puiwiT'ollo anit
ot«inrormtf par Mnagont local, ot qno dan. nn paroil oa., I'on no pourralt ral-
Mnablomont wutonir colto pr«tontion do la {MfondoiOMo on pr«Nnco do la
prouTO faito ot doa oirconttancoB do laoauM.

Maia on oatJI do in«q,o du d^Taot do oortifloat f U Domandour ronrdo cotto
condition No. 10 do la PoHoo oomiAo uno olanM oomminatoire ot qai no nloit
paa, 4 d«&ntd'oxA:ution, lo fiUro dMioir do Mn droit ^0 roeonTior • «ud. .»il

• on ort ainai, pontquoi on a-t-flM fiut lo Mijot d'uno quootion particnliAro ot for-
moUo an Jury par lo jugomont du 80 aoptombro 1861, auquol lo Domandour
a oat Mumi. pukquMPn'on % pa. appoM, ot qu'ao contfairo il Pa mi. on ox«ou-
tion en procMant an prood. par Jnry.

La n<ooHit6 do FaooompliMomont do ootto oondiUon do la prodnotion d'ua
pacoU oortifloat oat rogard* comma nno condition pr«oMonto ot nfcoMaire «rant

^ quo PaMor^ pniao 4tro admia 4 reoonrror lo montMU do m porta, ot «e taat par
nombro do jugomonU derant loa oonn anglaiMa qui doiront noua Mrrir do
guido on ootto matiiro que par <H?or. jugomonti do no. cou|b.

"

Jo doi. diro do Mito qu'on PrMioo mAmo, do. oondiUon. do Polio* d'BiMinmoo
do m«mo caraotdro quo collo qui fiMt I'objot do la pr«Mnto difflcoM aoat rwar.

, d^ oommo Tftlabloa ot obUgNtoiroOi

Qti«naii{<--^M«raiiMf tonoatn..
^

*
' "

.

&it 4 lamiaBlo, il doit intontor contra ou Faotion 00 paiemont do I'aMuranoo

I'-'—v_-

• 1
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' OOUR SUPRRIIUIUI IMl.

u dart* d« I Muuno* d'an droit «t tiMMotibl* d'At*. J,iiC- -. i *
'

" ooor^nUon qrf lui . do>o4 l'.,I.UBoi ' '^
*~ '^'** »*' '* "*"• '

\
, PIm loia d«na m (r«duotion d».rouTraiM do M.Nh.ll .„ k « j •

du unktroi n 377 4 «n-« n .1 . T^ "••«h»ll «if oh. fi dfl U pr«uv«

Anawl, "^i . t '
"PP*"** P'"^*"" •'oWoM >oUmn«ll«. d«i Com.

^«o«e B.) Though tho tnot rul« of th* £ngli,h ouMtoited b« Mr ran. « .

n«7 p«o(K required by tbi oomlitiL ofP<5io,h«^„t^^

" and fnmt. . certiflciue fW.m^^^.^1^ '*•'"'•'.'" "^""^ *»f **'

« teliaf tiut th. lo« ocoarred, .od m^ttJ^T "f "T*"*"
'»^''« «»

" »nM«t«.4 !. ^-^
"«««»«^wi, na wiiD<>ut Ijwad, Ac, Ac., dto, ia a eonditio»

«ZS^
th. p^orn^^of which.au be P-ticaUri;.;^JiSy

Je n)i Tois done pM qa»il-»it bien c6rtMVatf«ak Buto-Unh. i'oa ^ «.h -I«^ement diparti 4e Ja doctrine d- Oo,l^ngId«Hi ii la^ari^e <?iul^3>

^
ll«. in4«pend«nn,ent de oe. co»«d<nUion. je t«>«.e qa.^u7c^!S«. a

-

'

I r
.

... _/'
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•i COUR 8UPEBIEURE 1861.

-_jl* In-
iMComp'j

*>.'

La mAme doctrine • 6t6 admise par la Oour 4e Quibeo dan* un procds plus
r«c«nt,celuideDiIlTa.l'AMuraBcede Quebec 1 Ber. de Ug. 117.
Dan* cette cause, la Cour lendit jugement en faveur dn Demandeur il est

infi, Bur le rerdlct en sa faveur, nonobstent la motion de I'Asqnrance pour non-
veau procis paroe qu'il parut & la Courqu'il ne s'agissait que d'nne extension
dun premier diUid^^ accords par I'Assnrance, pbur par le Demandeur ao-
complir les formalitds qui dtaient exig^ de Ini par les oondjUons de I'Assu-
rance, pendant qu'une ehqndte sur la cause du fen s'instruisait.

C'est dans les termes snivants que le Jnge BMaid s'exprimait sur la ndcessit^
de laccomplissement des conditions au droit-de la Police—en rendantle juire-
ment de la Cour

:

^
' " Observons qu'il n'en est pas dn laps de temps comme dr I'accomplissemenfr
" d un fait ant^rieur exig* par la Compagnie, tel que \» production d'un eerHfi-

" L'accomplissement dfan fait est one condition prkideau 6%ab»olue comme
•• le pronvent fes «utorit«s cities ; il faut que le fait s'accompliase." '

" II n'en est pas de m6me du simple laps de temp%il wicomminatoin suivant
" les circonstanoes." Fttfe ^/i«, p. 133-Id6.
Ce jugement filt rendu paries Juges Panet et B6dard.*
Tontes les decisions ci-dessus rapport^es ont 6t6 rendue^^lans des oas od il

y ayait^^eu un verdict formel en faveurde rasstird. Avec combien plus de raison,
doit-il eb Aire de mAme dans la pr6sente cause, d«ns laquelle il n'y a en qu'uh
vtrdict»pieial,mieenquitemri^}XB lea faits sonmis an Jniypar I'articulation
de faits sp^iaux reqnise par le jijigement da 30 Septombre 1861, Taissant k la
Cour de faire I'application de U joi et de la jurisprudence, d'«pr6s la position
que les parties se sont mutuellem^nt faites par le contrat d'assuranpe'et les condi-
tions de ce contrat et la preuve.

I

/ \ ," "

J'ajouterai que la Cour d'Appil i^nsi que prisentemint constitnj6e, dans la
cause de Atwell vs. Western Insurance Company dont le jngemftnt est rapport6
au 2 Jurist, p. 181, a maintenu que les conditions eiid«u^ au tlos de la
Police d^surance faisaient partie da contrat, et obligeainl striotement I'assar*
jusqu'A preuve par ce dernier que la Compagnie d'Assurance elle-m^me et non
son agent local, avait renoncfi k en prendre avantage dans un cas, de non ac-
conuplissement de ces conditions. U s'Mfistoit dans cette demidre cause d'une
do.uble assurance qui n'avait pas ^t« nOI^^ dans le temps prescrit par une des
conditions au doe de la Police. L'assur^ n'avait pas fait preuve devant le Jury
que rAssurance avait renonc6 k ce moyen, lors de I'estimation de la perte.

Je crois devoir rejeter la motion du Demandeur et accorder les motions de la
Dfefenderesse pour les raisons en dernier lien mentionn^ et jugeant au m^rite
renvover Taction.

"'

'- XS suit le jugement^^ 1 °

La Cour aprds avoir entendu le Demandeur et la Dfefenderesse par lenrs avo-
cats an m6rite,tant snrJa motion du Dfemandeur dn 2 Novembre dernier pouri.

N^"*J'»«
Chief Justice did not differ on tlie qnestion of the certificate, but went mncM

^ T̂

brother jBdges in the adopUoa of the strict IBnglish role. Note ot

i*:-
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* •

<30UR SUPERIEURE.
%1

iE?' *" "• 'T" P°"' *~" cento iouJ»co««nt, que .ar l«. motion, de la

uTL?? '
'^^P""'*" PO"' J"g««»><»nt en ^ fcvenr, nonobsUnt le verdict etb««ondep»urJugement«u«,ien« ftveur.que.ur e AArito de ullu^ 'et

et vu le. rtponBe. du Jury aux different, fait, qui lui ont M «,uniii

fl'Zr „tr? ^7^".»-*«Septemb. delieret parti^HZ:
a2™rT "y*"* •* " ""*"* <*«» <i't« f"t« ou queation. qd lui ont

^?.!h^-/ T T '?*"*"" '"''* '« Demwdeur el Te D6fendeur en date du

Iltr '^f ^"'' "*"' cinquante-nenf et rfoit6 et invoqui It ot
TOcouvrer de la DAfenderewe le montant de la perte par incendie qu'il r<JcLe

la Po icf^r " ""f^'
"^""^"^^^ <!«• clause, etIdiS d'

Zmh^Jx h„T™7
^""^ '* ''*^"*'*^ ''^ ^*« ^" vingl.quatri*me jour dTsep-

^n- dtintJLl^
^-q-^^-f

;
et non.™Wt unUficat ^r troi. ^r-Sonne. dtont6r«»^ conceniifte caractdro d« Demandeur et la caTse de Pin.cendie, ou i d.fadt^de <. fai^ de ^rqu^ ^-^^i^;:;;^Z:Z^

jt de a part du Demandeur 4 oette parUe de Tilfite dindme
4 raccompliuement

W^r"';t!^ Q>nsid6rantde plus qu'il nV a a«cunep«^dl
in^^ 3!1

* Demandeur ait satisfidt A cetlo partie de la dUe dixiZ

tZZTT^ '° ^"; '* D^fenderesse ait renonc6 k en prendre avanZ

W^iaflSl •r-'^.'!;^"'^'"'^P^'"* Ala sixidme question de IW C
SSnSu^r J^

•*^^r»«' • "»-oy* J« motion L Dem«.dei.^t ^feda^roit sur lea Ates deux moUpns de la D^fenderesseetsur lem&iU>.1^yant
^l^e^^auxdite.den.mo«on.ad

^C*r««j,ere«J^^r«,forPlii„tiff.
Action d%ut6e. ^

romi«« <fe ifprm, for Defendants. *

F, Cattidy, Couns^ for

(A. 11.)

<(

t.

SUPERIOR COURT.

MONTREAL, 22irp JANUARY, 1862.
*

Cbfai»SiniH,J.,andaSpe^ialJuiy.
.

>
"

"
_ No. UM. ' ' V,

f^fttaek vt. The Afutualltuuranee Compat^ 0/Bufah

By pvtieiilar m.~i*-^i— «ni ^T^jI« --Z^..
^'^ * I." without refermce to

ftmnitinn lliil iSim^ ."T"""^ ?° '*'^ «^ lot* iw4«rwilt«i mkI fcr thrtr in.
17 T" "" 'i "• »• "MMUW. uteuIniT tut ihs TCiMl dMMiU not be Mow the ola*

.; 1
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CoMok

Vatnidlnmir.
anoe Company.

SUPEBIOI; CfOUHT, 18«1.

o» for MiotlMr, ounol nw forMi^ltr in bitin^ HVrin*

/

//

Si ApononwhoiiuiwMi

ufldont to ooaatftnteu igNmUto IntoSfinSi!!!l^ <>' P«>Prte»«rthlp
, but it U in-

/ 6. To entitle .cOMlgmee orrwdolort or dMOMwi fa <««.«« *„ .

/ «P»nthemlnW.ownn«HshemiJXIfSecunL^!tS^. ^^
•rlringlh)«.ii«iupoott«i wWdiM^S^S?^^'*'*'^'"*"**^* '"•«••' ««>^.

7 tnl baluoet or othefwtaeTBnt ho»»«^^ ? ** ^?~~* "•««* «'*«Mm Iter . sen-
/ the good. mer^tCSTpoS-! ^^ "^"^ " ""^ -^t-A-iBflWaaiy «Z

/^ nn^rtr:/^'^
''*"*^ ^ ?* '«'™«^ '"«'««.«»*» it^a. been copsidered

Z3^?"'^"'^^^"''"'-*'7^«^''»^ '^^'a^jothe Ja.y! which

;::rea:s^s::n^^
to render Boc^ verdict « will mee't the justrofT^T **' "''' "^ "'

«onfK*"?r
'?"*"«^' ''" " ^^^^ of insurance to recover the value of about.5000 bushels of peaa, which had been lost while on boarf a vessel cabled th«

^^^^^^^;Zr^ I«MiutheBa.ofQuil,rr:^:^

J^^^S:^^!^-" -- - ^'- ^ ^^^ - open

\ The policy was in favour of the present Plaintiff, and was a oontr.^ ««*-«^

theYolS;t. ^ "^"'"' "" *'' P^^'^^' '^^'^fore. which in fact, fonns ^

InW present instance it is one of the conditions of the policy that it ahouMnot be\held to cover any cargo endowed on it, until the name ofthe vl^!^
ziti^T ""

"^ """'' ^'^"'' '*" ^" -munirtid toi'Zpr;

fV.fPI* • ^X^*?
^*^* *r^*^ °^ """"''''« ''«? ^«°^«d to the Defendant bythe Plaint.)^, to cover the caigoes of two vessels then lying at Belleville in U^^r Canada, each containing about 6000 bushels of Je^ the fir^^ nam^ ^e^Bay 9jeen, and the name of the other then unknown, ft is bnleirln™!ranee that the present case depends. a ^ "^

The endorsement was made, therefore, pn the 16th of May, toco^ this canro

^ the name of the vessel was not then communicated toL office.^3
to the Defendant on the 16th of May.

"•«nicawa

Ontte night of the 14th, after she had sailed on her voyage, the RiohLdcoMed a shor distance from Belleville, with another veil ^dledZ^^Mana, and sustained some damage, and afterwards on the night of the 16thl



SUPERIOB OOUar, 1861.

J««^,

wtt^M^ new Amherst Wand. ih*M aw the fact, in brief aa thevhare been gifffliln evidence.
«^.»ney

TheDefendant. meet the action b^ setting up th«e point, of defence.
1. nMt the ,n.nnu,ce w*. notoomplet^ mider the condition, of the policy,

until the name of the veuel canying the/cargo insured had been given in andendor«Kl on the.policy
;
and that befow/hk had beendone.and tlSZ a valid

reni::? ;r"~T,
""'''''"'' *^^^^ •^^«» ^^ •^ o-uJfthereby

ZSmZT^lr''"' •»|;'»r°«»>y ;
"d that thi.fact w..Lnown totuei'laintiff, and to the owner of the pW one McMahon.

tZ • r"*
•"•^^"••'Y*'^"**

««•> /^'Wch ought to have been communicated

Rictlnd^
*•
L w '^•'

r* ••''?« *^«" *>^'"' •» «»« t'"'* the name ofSRichmond wa. made known, destroy^ the contract.

.JJ^ r*"*^ P*;"!/^f?** "• *''** 7 *»>« ^o-dition. of the policy no cargoshould be covered If .hipped in a/ve«el under the ranker clai of 5 7. !I

«„^T \ •""'"*''^'""*^'r°"^
That the Richmond wa. belowi/,

aod that die was not waworthy or (iuffioienUy manned and equipped, and wasm feet not .uch a ve««l a. a prudeiit man would have shipped gSTn. That

XTvI
'" ^""^ '"* "f^' '"^ ^' *^" reasoV^e^olicy w.;t

car^l*ti!^^'"'
""^ *^** ***" ^^""*^ "''" '''^ ""^ '"''"™'''' '°*«'«* '» «>«

Asregard. the first point it is to be obwrved that no insurance could be con-

^h^lL'^"'' *!?J°'*"*^'*'°°^'*^'''"°^*h^ «>« name of the ves-
sel had Been comm>iricaied to the company. The communication was made on themoming of the 16th May, although it was not endorsed on the policy as it should

^Zl^^^
^°' therefore, as the fact wa. made known to the defendants

the contract was complete and binding. But the Defendant, pretend that the

?•
1, ff T "? ^^^'^^'^o"' «»« o^«' of the pea., were aware of the collision

which had taken place, and that by suppressing their knowledge of the fact a fraud
was committed on the Company, a. it was a most material fact wtich ought to
nave been communicated.

,

But the evidence clearly .hows that neither the Plaintiff nor McMahon wasa^ofthe fact before the same was communicated, and consequently the
coatracwa. binding and effectual, and thi. branch of the defence, therefore,
fells to the ground Had it been proved that .uch knowledge existed in the
Plainti^ orin McMahon, no doubt the in.urance would have been inoperative
to charge the Defendants

"

.«IIl!i^'^*°^^"!' "!f
'"'"^^'' *PP^' *** *"'^* "^''P*^*' these views, and their

tSid'rtSw/'"
*'"' '''' '° "^ "^"^ *'« p^'-^* - ^^-^ -

On the s^d point it i. to be observed, that by another condition of the
policy It IS declared that this policy of insurance should in no way cover any
c««go shipped m any vessel below cla« B I, and that the Richmond ranked be-

Z*fT. u
^ "S""*" *h»» «'«'*tion on the policy, the evidence has been

-gg^i^JggLMthe weight of tiwtimony ih in favnnr otth»J>lai«rtifl;^As-ther^^

OuMk

Hutaal'laHr-
anotOeBpany
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OoMek

Mutul Iniur-
MUM Coniwny,

Misto no regular olaanfioation of veRsela, or any register which can be takea as
of itself sufficient to settle; this quwtion, it must be decided by the general evi-
dence of ber being of that class as recognized by mariners, and of her being sea-
worthy an4 perfectly adapted to the carrying of grain. Aa regards the register
kept at Buffalo, the Defendants do not rely on thttt fact as being material, but
rest on the general ground that sh^ was in fact a vessel well known to be be-
low class jB/, and in fact utterly unseaworthy. \

The evidence for the Plaintiff shows that she was rebuilt in 1857 by a com-
petent builder. The description of the repairs has be«n laid before you, and
this has been supported by a number of mariners and others, who all testify to
the capacity and seaworthiness of the Richmond. On the o^^er hand, the De-

.
fendants have examined two principal witnesses, marine inspeotorh, in the employ

^
of Insurance Companies. The examination of one has described the condition
of the Richmond when he inspected her, afW she had been rebuilt in 1867, and
bis evidence goes to contradict the evideifel^f^the Plaintiff in some ipost im-
portant points. But the Plaintiff has clearly shown by evidence in rebutUi,
that this witness was in error in two important pointo; and being shown to be
in eJror in them, it is quite possible tiiat in otiier points he may also be mis,
taken. On the whole, the efidence of Plaintiff on this particular, of Ihe Rich-
mond being seaworthy and quite competent to carry grain cargoes, stands nn-
impeached, and I tl^ink you will have no difficulty in coming to the conclusion,
that the Richmond was seaworthy and in all respects 'fit for the carrying of
grain cargoes.

This brings us now to the consideration of the third and last objection of the
Defendants, and the really important question for your determination.

The object of the contract of insurance is to guard against loss.

'The great' principle is tiiat it is a contract of indemnity; It is plain, there-
fore, that if a claimant is not in any way interested in the object or thing in-
sured, he sustains no loss by its destruction, and consequently there can be "no
claim for indemnity. • ' °

'

The Plaintiff alleges that ie was the owner and consignee of the peas
injhred'on board tiie Richmond. If ho was both owner and consignee, Ojen
the quality of consignee must merge in the character of owner. If he is not
owner but a consignee, his titie to claim is different from tiiat of the owner,
and he must show an insurable interest in that character.

In this case the policy is in the name of tiie Plaintiff. He was not bound at
the time he effected tiie insurance to declare tiie nature of bw interest, but he
must declare it wh<in he puts in his claim for indemnity. He must be interested

''

eitiier as owner oj^ consignee, and^tius is what he must establish or he cannot
recover. In which of tiiese qu&Iities then has he shown any interest f As re-
gards tiie owneiihip of the pea?, the record shows abundant evidence of what
the parties themselves, I mean the consignor and consignee, thouffht of tiie
transaction. <? -^ *

The «vid«i^cegoc8conclu8ively to show that McMahonW Belleville, was the
'owner of the peas.

' ^
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The bill of lading shew* that the peas wen shipped by McMahon and consign- Canck

ed to the Plaintiff; and he in his letter of the 22nd May, written sii days after um^inma.
the loss of the Richmond, and sent to the agent of the DefendanU at Montreal,

^'^^^^*^'

expressly declared that Mr. McMahon was the owner, and that he (th» Plain-

tiff) 6n effecting the insurance, acted altogether as the agent of the owner. This
letter is as follows : . ,

MoMTBiAL, 22nd May, 1861.
TbCodom Hart, Esq., Agent Buffalo Mutual Insurance! Co.
DiAR Sib,—As I am anxious to avoid all misunderstanding and difficulty with

respect to the matter of the insurance in your agency upon the peaa on Load tiia
•' Richipond," I wish briefly to state theji^ts of the case. Ai I have already
informed you, I aoted in the matter, and still act as the agent of Mr. E. D. Mc-
Mahon ofBelleville,.the owner of the peas. With a view then to an amicable set-
tlement of the, matter, I would again eall your attention to the following facto:
On the morning of the 16th May instant, under my application of the previ-

ous day, you, as agent of the Company, insored against the perils of navigation
in your usual manner, by an entry on your book as follows

:

The Bay Queen, about 6000 bushels peaa, a 73 cts. %
Schooner, name not advised, about 6000, 9 73 ots.

.On the morning of the 16th instant, (between 11 and noon) you were in-

formed that the name of the schooner (of which the name had not previously
been pven^ was the "Richmond." Later in the day, I sent to your office a
telegram firdm Mr. McMahon inquiring if the Richmond was insured, and the
reply received flfom you was, that she had been insured in the morning; At a
subsequent hour of the same day, I made the same inquiry at your office, and
received the same answer.

In the evening of the sixteenth I received a telegram, which I shewed to

your clerk the following morning, announcing the wreck of the Richmond.
Later in the morning of that day (l7th) you called on me and stated thatyour
company was not liable on the ground that the Richmond was scow a, unfit to

can^ grain, and yon intimated a suspicion that the sender of the firs^ telegram
had at the time it was sent a knowledge of the loss. Upon my calling on ybu
later in the same day, you told me that if the Richmond was not of a lower
class than B 2 she was insured. <

The only objection then which you made to the insurance arises from the sup-
posed rank of the vessel. The fact that an insurance was effected with you in the
usual form, upon peas on board the Richmond you do not, as I understand,"deny.
Mr. McMahon will, no doubt, be able to shew that the vessel w'as fieawofthy,

and suitable for theWiying of grain, and also to satisfy you that he hag no
knowledge of th^ loss.

,

I wish now most formally to notify your company of the wreck of the vessel,

andtheprobablelmsofthepeasinsured, the whole quantity on board being -

about 6600 bushels. The particulars of the wreck, Ac., have not yet been
learned by me. Mr. McMahon has directed every possible effort to be made to

save the peas from loss and damage so far as may be.

I will feel obliged if yon will let me know what notices, statements, Ac, are

regqifri by yonr -company in oaaeB of loss x)t4Jamage~of-^preaM!^
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OiUMk
n.

Untaal Innir-
uoe Oompany,

if you will furnish me with auch printed form. « may be uwkI or .m,^»^ I..,

AwaiUng a reply at your etrliert conTenienoe,

them • for^eZjL J. i^
o' DefendantB, and without any notice to

a^^^^^ZT'l^.t'"''^'^'^'^ '«•'* *^« P~- to Kingston.

ulfthe^E^l?''"^'^^'^"- Nowthecontractofinsurancehere

contract of McS.W a^l^S^^ ' T *' ''"*'^* "°*^ "P^" " *^*

must be manifest toy^X ffh^ co^ti; of
'^'" ""'" '*'

f'" *"" "
the inter«.ti. nf ti.-

^ ^"" " *"* contract of insurance was made to secure

hlTen ft^r^L f.'
^'"°'* " ^"'''S"*^' ''"'^^«' that interest may

at the t^;At '^;^« «>"t««^<>f ^' The declaration ofbothpartiiat the tmie of the loss and at the time the claim for indemnity was made aZthat the interest intended to be insured was the intpr«.»T ?! "*"«'
f«'8

believA thi. •t.»i>».».t j t
"""^^ '"w we mterest of the owner. If youbrieve th.8 statement, and I see no ground for not giving it fhU credence ^enth.8 «,„t™ct cannot cover the interest of the Plaintiff in fny way LconS™

•v^r oJt'tr*r' r™?^?
'«»»»'« »'«»« of the Plaintiff, but the poUcy c«i

terrtS -Tr'''"i'"'"'°"^-
He insured for his princi^ther"ter^t of h.s principal, therefore that alone can be covenni under it

PhiUipe, p. 211, No. 383, says, «« policy made in the name of a narticnlar

pn^Kalth^^;^
ity to insure, ad0pt<>d the insurance with the consent of the aoe^ ^

,^:
A'

»>»
'.A'
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under thi. pohoy, w p«a now to the nit pobt to be oon-idewd. nwiely, wh.t
--^J^.

WMthenuwr.bleintemtofPlilntJff.B con.lgnee of the pew Ictt bTZloc^^ ^ fe e'ide- on thi. poi.t, I will dSct youriUf.Tn to. fe^^r.

Jceep in new the dietioction oxifting between theconwgnee'.orwwt'e in.ur.ble.ntoeet, «d h» wthority to in«.re for hi. oondgno, or priS ItT^

pew, hi. inMrabl«^intere.t mu.t therefore be that of . conriiroee.-It cwnot be ootftended, I think, th.t th^ Pliii^tift «« r^ver the Tdne of

Z^Zn^^ *"^«;t^
^^'* "' '«^*' '-^"K • "••» 0" good, in hU V .po«e«,on to the «nount of hi. «lv«,ee^ «cepUnoe.. and li^bilitiiTr^p.^

to them,'.t|uid. u, thi. re.peot pre««ly in the«tu.loBof .morlLll TdZ

wheL til"ii?n'::^'"r
'""""^ "'*'"' '^ *^« ^^^^^ ^- ^^ "^

whether thi. hen anqe. from expen«», or charge, on account of the .Dedfln^ood. or,, for a general balance, can make nodi&renT J theTen^"
con«.to of T.„on« documenta^c^n^iating of warehonw receipt, for pi W
r« !ii ?!! i u

^ MoMahon, purporting to be in favour of CuwKsk. Thev

Z"^^"^"'^'^'^7.^^^^''^^^^^^ Thefiratcouinrvenow'

^nil^^ ^'°
thi. ca«, a. they had been received at a diffe^tZand h«l been endowed over to one Doyle. The other two ^nounteTtoT^

'

Uonw>^thecargod.ippodby^e Richmond' K the« rocei^TeaTT.

i h««rr ?" ***' P«»^->tioned in them are the property of^k.I have dready demon.trated that the pea. .hipped by the KchmondTJmthe property of McMahon, and the« receipt«>fi^TtheJenT»T.ce^
do not rcp««nt«.y part ofthecargo of !he Richmond.

***'"~»«"»^'

aJ?/^ "^u"^
*^'° ""'^,*"'''^ "^ P"^°«^ ^^ connection with the accepted

them .uch credence a. you may think them ^tiH^ t^
^ r 7 wui g,ve^^thern .nch credence a. you may think them entiUed to.

\
Ihe acceptance, produced amount in all to about the .um of |30<Ml« ThaMacceptance, are all und^ protest and have never been paid, the PWntflhtvSJ

ihAthey were drawn again.t the cargo of the Richmond, but theZ^ra^er appeanj a. they dl bear date before the opening of nkvigrtion,

^^^
They conatitote no daim again.t McMahon, and qnl^ they Wmo^ed to beac^epunceaw the intewrt of McMahon, ih.j ,U«^dpriJ^TJ^Za^

.ndebtednctt by the Pbintiff ; and even if they had beenTjJ^^^^m amount than the c^^jof the Bay Queen, which arrived'^^W^^
Plaintiff. No evidence ha. been given to Aow ih» wi,tAn^ »f „ pmrai im,

\

""^^'



rrwf^'^.^

104 SUPERIOR COURT.

CutMk ano« in favour of Plaintiff, or any right or Han whatever. Th« only other

"i*cifmSS7.
*'<>^'"°«"^ pfoduc«l i« life bill -of lading. Thlt cannot be conildereda. of much
weight; aa any preauinption ofovnerdiip in Plaintiff Adudblo therefrom, i»

rebutted by the evidence adduced of MoMahon being^e owner. What in-

terest therefore, haa the Plaintiff aa a mere conaigneelTIt ia not ihown that
ha made any advanoea ; no genetlal balanoe of debt ia p|>ved ; no loM of com-
miuion ia proved

; what then can be hie intereaV' IM the cargo come to th&
j[H>eaeaBion of the Plaintiff, and had it been in his poeseasion aa factor, having a
right of sale and diapoaition over the cargo ; then it might have been different,

and if anoh circumaUncea had b^n ihoWn to eiiat, I am not prepared to uy
that aa anoh he would not have had an inaurable intereat to the full amount of
the cargo. But the question ia, what could be the insurable interest of
^e simple consignee^ who haa never had the cargo in his possession, under the
circnmstanoea laid before you f If you can pasa over the declaration of the
^'••ntiff that MoMahon is the bwner, and that the insurance was effected solely

in his interest; then you will have to determfne the amount of the insurable
interest of Plaintiff aa a simple conrignee, who is not diown to have made any
advanoea upon the caigo, nor to have a lien on it for any general balance in his

favour.

The co^l for the Plaintiff haa pushed the right of the consignee very far,

by asserting that If he had any intereat, he could recover the value of the whole
cargo. He might imure the whole, it is true, bat he could not recover more
than the anjount of his interest. It is pite impossible that it could be other-
wise, for suppose a consignee advaDces £100 on a Cargo worth £1000, and in-

sures for the whole and it be lost ; would^t be pretended that he had sustained
any loss for which the £100 would not indemnify him f If it had arrived the
payment of the £100 would Wave frfeed the cargo from all claim by him. Can
its being lost increase his rights! Surely it cannot be pretended that he could
appropriate the other„£900to himself. And the owners could have no claim
on him, for he could answer that he had not insured for them. In all such
cases the difficulty can be easily surmounted. The person effecting the insu-

rance has only to sUte he does so for « those interested," or " for whom it^ht
concern," and the real parties interested could then recover their indemnity
upon the policy.

(The questions to be submitted to the jury were then reiid and commented
upon by the application of the foregoing rules of law to the particular circum-
stances enquired of.)

Upon the last question as to the quantity of peas lost and deBtft>yed, his
Honor said » » *

There appears to have been about 650 bushels of peas saved from the wreck,
without damage, and a jfstj large quantity taken to Kingston «nd sold by the
igent of MoMahon, as he sUtes, ibr their full market value. The sound peas
appeared to have been taken by himself at half a cent a bnshel mora than he had
been offered for them, and he swears that the price he allowed for them was

/ their fhll market value. In this I see nothing improper or deserving ofcensur*.
As to the paas damaged, they appear to have Wifc^ten and nearly worthleaa,
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J,

and you will b«Jiutifl«d in considering them «toUl loee, sod iik ftuw^ring the
qoeetton on that tubjeot acoordinglj.

I here thua shortly sUted the distinotions which I consider to oitst in thia case
as to the right of recorery under the policy, and the righto of tha Plaintiff as a
consigneo, as shown by the evidence adduced.
At Uiis late hour I can only refer generally to them in such manner as will

not further prolong the oase. \

I therefore now leare the oase in your hands. \
The jury found for the Plaintiff on all the questions submitted to them.

Upon the <,uesUon whether the Plaintiff was the owner of the said peas, and if
not was he interested in tb«m, and how, and to what amount, the jury an-
swered that '

.

"The Plaintiff being the only person shown by the bill of lading and other
evidence, to have control of tha cargo, we consider him intereated to the whole
extent thereof."*

JioM d nUchU, (ot FhinHB.
^6fto« «* Dormaii, for DefendanU.
(r.j. o.A.)

*

for a motion for a new trUI.—RiPoaras's NoTi. • " ».

SUPERIOR COURT. |
MONTBBAL, tin MARCH, 1863.

Coram BiRTS^LOT, J.

Mo.m«.

Jaekton va. Paigt et al.

tod. Thrt toM SttMluAtai undw them srt. Ootttums ds Psrto wl^

. ^
. tis^yr^s^ .««c.«tp««r or ««. sj;::^jrr.-

This was an attachment before judgment obtained on the PlaintiTs affidavit,
under them Art. Coutume do Paris.

^
^ The seiiQre was of a quantity of lumber whfch had been sold with a term of
payment. .The affidavit, as well as the declaration, set forth &e insolvency of
the Defendanto in the usual manner, and prayed that the lumber seised miirht
be sold m the exercise of the Plaintirs privilege as vendor, for his benefltand
in preference to other creditors.

The Bi^le had been to B. P. Paige k Co!; and when the action was insUtuted-
reference was had to the book where partnerships ^ntn^teted in the Protho-
notary 8/office. From that book it appeared that the name^f the partners
comporfng the firm of B. P. Paige 4^ Co. were B. P. Paige an^ H. DrSibin.
son, tl^ ktter of Bradford in the Uiited States, and apooidinglyAhe action was

'

taken ont ^gunst both thaaa piii'ti^'t .

^ ^

^ ^ /
T

J a i

/
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Tbi D.f«d.«t, B. P. Pdg.. .pp^,^| by hh ooon-I. «d p^..d«d that t
Ui« oune of fl. P. Pdf« A Co. ud (yi«d . copy of • deiKl of di-olntion i

hi» !l
''/,'>'• P'- •dn'HUHl that th« MJe of th. lumber hud h^ miul. u>

.oine of ihe iteuiB of PUintiflhi Mcount, «id g«Dor.llj .11 lb. dlJaldou of bkHwatioD, concluding witb • d^fmrn mjait.
•"^•«oii. of bit

,

Al •nfiilto ibe PWnUff mtd. no alUmpt to prove the IniolvMCT of tb. TW
fendan.*. OaniiWu. ftom tbe K^ry' office .„d frUteTitboa^^^
office wew fyW, whicb .bewed tb.t .ince tbe entry of tb« i^tiT1^7i,

.
At aifumeia J. L. Morri, for Plaintiff oonunded tbet •ccoidlmr to tiT^T.'^ ^ ^iOBoemlng p.,»„,^lp^ U.e dl«ol«tioa o«gbt to ^T.^^2^^' ^***'"*

or the public partnenblpe must be considered, to exiat aa flrl ^!^^Tx
'

' U.e fon^aliUe. required by tbe la^baro been c^^pL wlJ a^tbellTluUon re<0.tered. Reference waa made to tbe ca«3 of rrpbv W Pa^! etT

' ^^i^t::!^: "^-^ ''-'^^^^^{^^m to tbe

terff
**

nT*""T?* '? '*'"''*' **>* dl-olatlon of copartnerrfilp to be reds-ter^. It hM not been done in tbU caw. Tie decUion of Mr. jLuce sISu

ifZ^ '1'
"^"'"T"''

'*' '''""«'' •^' -^ •-''' DdbndanU b^TiableInwlTenoy bM not been denied by Defendant.. It bas been alM-Thlw

J^ill? ^T ,"' ''"«"''«"«y' '»»•» 'h«"» » no .pecial denegation oMt.Judgment against botb Delendant. for $225.84 and atta^ment dedL^od:
Tbe Judgmentwaamotiv* as follows:—

La Cour apr^a Avoir entenduie Demandeur et le Difendeur Bard P P«J«.parleur. .voc.t-,I'aulre D^fendenr Hamson 1>. Robin.^;;*.^ en d^j'j^

Zn'nnrV' .P'^^'"««*'» P^yta«.lr.nrle toutdS^ cot^^^^^rant qu', p'est pomt p«,uv6 qn'il y ait ^Tu^aucun enrigiBtrenSeit lei que r^t

.
qa.l es dft an Demandeur une balance de |!?25.34 sur le prix ot U valeur dla

tf^TT - '^ ^» .'-r'^-"*-
«t d^talll^e. en U d^claratio elm"

co^IhI k ,?r
P^'"* '" »*fende««^ pour partie de laquelle «,mme . 7^

ftS; irtiiT ^ • P'^'"^* -ffl^nte de' l'identil6 il effeL tai.i» com«efi^nt partie de ceux qu, ont «td vendus par le Demandeur et musi. sur le!

1 TmlTi^^'''
le.diup.fendeu» /payer au Demandeur laZ^^^it^

Jnnietl8(H,j«.quaupa.emeirt et >u« d6pe^^ distraita A Me«.reur. Morris et

*CaieofPiefonUiH«Ts.^rev<»tetal.
4L.O.jBrirt,104. •

"^

t

V,

:.' -.:\-
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h

Lmh, AVOMta dii DmMidMr. Bt la Con, (U«lmiit boan« «t T«labl« kiiuM«
biU m oM» <mm% Am tAta m«ntionii4a m rapport da HhMff ooa»n« rait, m-
Toir: "Two pilM conUiniog tUven hsadrad and «lght7.tl^nw bhvh planks
or •boot nb«iMn thouund tii hnndrod and tw«nty «Mt, and b«« thouMnd and
forty feet of mapla pUnk,- ordoone qn'Uooi loloiit vtndiu raivant la loi et om
•ur tt A bAom la pwddt d'i«Mi la dit DMnaadear wit payi d« la dite •omnie/
da 1925.84 af«> hitArAt dapoii l« dlt 4 Juillat 1601 raWanl aon prWiMga df
f«ndeur au paiament d« laqudl« dit* •onm* la« diU Mfendean aont oondatnn^
conne dit Mt.

Morrit 4b Ztaek, for Plaintiff.

i>ay 4^ Dap, for Dafandant Paige,

(j. L. M.)

Jwlgment for Plaintiff.

COUR SUPERIEUhE.

- MONTREAL, FBVRIBR, 1862.

Coram Uon, J.

No. IT*. < /

Mauon n. Mullint et L« Stminain de Montriat, Oppoeant

^•M cette cauM le Sheriff do Diatriot de Montreal arkit vendu plaiieun im-
m^bles appartenant •uDAfendeareoTertud'an bref de Vebaitloni Exponas. 11
fit ^n rapport en U manidre oidinaiia aooompagni dn certiiioat do Rtoiatra-
teui.\duooint< de Montreal, pour lequel ilafait payi la eomme de £181 6s.
suirafct le compte acqnitt* da dit R^gistrateur, annex6 an certificat.

Le«\opposanto oonsid^rant que ce compte 6uit exhorbitant et que le R^ds-

Sheriff ^tloR6giBtrateur demandant it ce qa'ils «ussent il comparaltre devant
la UoM «t que le compte des charges faites par le R^Sgistrateur fut tax6 confer-
mtoent 41a loi, et que le Sheriff fiit contralnt de rapporter devantU Cour telle
ptrtie de k dite sonune de £181 Os. qui serait oonsid^r^e oomme excMant le
montant aiiquel le R^trateur avait r6eUement droit.

liors de iVgoment, le Sheriff pr6tendit qu'U n*avait fait qn'a>6oater la loi en
P«yant an R«gi8tratear le montant auqnel il oertiflait que 8'6ierai«nt sea ho-nor^

;
que^oe certificat «tait anthenUque et que loi le Sheriff nWit ancune

antorit6 poor le contester; qull n'«taH en consequence aucunement reeponsable
de oe qpi ppnvait avoirM pay6 de trop au R^gistratene.

Quant an R6gislrateur, il r6pondit qu'il 6tait nn offlder public reiponsable k
qm4« droit, pour lesaeteacommis dans rex«cation deses devoin, mais qn'il
n etait nullement nn offlder de la Cour } qu'il ne pbuvalt 6tre ainsi tradnit d©.
y^A 1^ tnbBMl mr nnc simpla^rAgla de Cwi> pour^voMtwr sea huauraiiwr"

' V
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^W«w #< C«tM/y, pour le ShAriff.
Jfoefay ,, ^^rt^ p^„ ,^ IWgi.tr.teur.

, , .
\»« F. W, D,l ' 7 1,
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IN THE p:RIVY council, «th MARCH 1862.

BOSWBLL,

ArriuAiT.^
KHiBORK 4 AL:,

Rwronnn.

4; PMMnt: -

Lou> CHiLiiaroRo.

LoKo JcsTioi Kirioirr Bruoi.
Loan JusTioB Tviurit. " *

».M_-*.. -S"Joh"Tatio4Co«wdoi.

8»P«lor Court WM WW«LMd»Iu.MrthnnljiMEI3irS*i'*^**'T**^'^

'n^T!;-^t''^?
'" '" ^PP^ ^"^ the Judgment ofthe Court ofQueen'i'

«„ !f^Bt'^'' ""'•"'"«• Judgment ofthe Superior Court of that Pro-
nnce, gireifWHTour ofthe AppeU.n^ in .n action for not accepting and paying

II i„ i ..,1 ., ,, „.i....i,,i „ . , „_ i_ .1.11. . Ill II —I..I— -II..I -I.....II
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for • p«r<Ml of live too* ft hopa u«4ir Ui« following «6atrMt, tigiMa Igr Ub*

rwpwUv* |MfU« ^— _',

» QtttUe, M«r«h it, fm.
MMOT^ICilborn and llafr«l mU, wnd Iomj^ K. B<mw«11 ouoUMoUfor d«Uf«l7

withth«ni rorthefi>llowtBgthrM7Mura,Tia^ 180ft, 18M, tad 18A7,flv«touwiMcht

of hopa for avery of th« Mid yaan, tk« boiM U) b« good anj |ji«roh«nUble and

of Uia growth of Mush ratpaotivu jra«#, to b« jMid for «t tb« rate, of it, iMiUx
oumnoy p«r lb. on dcUvary. Hopa to b« dalivand tr— in QtiaUo.*

Th« daolaration in the aiition afUr ptating th« torma of thv oontlkot, Md ttl«

amouot duo to tha rialDtiffa for Iha hopa dallverabla in 1 800, proc«^ad to arer

'that tb« PUintifla ware ra^ly and willing, and tonderod, and v>(rer«d to d^livar

At* tona w«i|^t of good and meishantabU hopa, Um growtji of 1806, tad r*>

queatad the D«fondaot to aco^pi and pay for the aama, y0 th« D«feodant ra-

foaad to aocopt of or pay for tba aaid hopa, whareby tha PUintifla not only loat

tha bonsflt of iha aala, but war* put to g^t aipanaa and trouble in carting

away and atowinp; the hopa in a warehouae, and in o^er raapaoU, tb« whole to

their damage of 000/. ourranoy,1br whioh aum they prayed Judgment together

with intereat and coata.

The Defendant pleaded that the hope tendered by the Plaintifb in fulfilment

of the contract w^re bad and unmerohantabio, and unfit to be u«ed ip hia bui-
neie ; and he alao pleaded what ia oallpd a defence '* au fonds m fait," the ef-

fect of whiofa^rf|||to put in iaaue all the material averoieata in the declaration.

It appeared^Kvidenco thai the Plaintiffa having in their powwion a quan>

tity of hopaof the growth of 1 800, lent to the Defendant'* brewery- a portion of

them qdnaiating ofeight-two baleis which greatly exceeded tlie weight of five tona

The Defisndant deaired that, the hopa ahould be unloaded from tho alelgha in

which they were bMughi; in order that he might inapect them, an<l the hopa
were accordingly t«ktn out of the aleigha and placed in the Defendimt'i brew-

ery, the PlainUfia agrek ing to take the hope away again if the Defendant ahould

not accept them. Ahn the examination of a few of the balea, and a lender of

the hopa in two aeparate Iota, one ooptaining fifty-three balea and on* twenty-

nine balea, but without any tender of the apeciflo quantity of five tona, aad with-

outMything having been done by the Plaintifia to diatingniah that quantity from -

the rest of the baloa, the defendant refaaed to accept the hopa, and they worn con-

veyed away by the Plaintiffa and d«poaited by them in aatore-houne id the t»wn of

Quebec There the hopa were examined by persona on behalfof the respective par-

tieaforth« purpoae ofascertaining their quidity, and the Flaintiflb again offeasd to

deliver five tons of hopa to the Defendant, but down to the time oftheoommance-
ment of the aotion they had never weighed or set apart five tona of hopa, ao «s to

wparate and distinguish them firom the large^ quantity deposited in the More- >

choose. »,
.

.a.
:

K,

it%eA gmt iffiber of witneasea were called on both sidei toprofo that^«.»

hops were or w4re not ofthe quality stipulated for by the contract. But unfortona-

laly, Oiis veijr long and expensive inquiry has become entirely firuitleaa (nm the

oonrse which the cause afterwards took. The leamedjudge of the Superior

Court treated |he action as one brought to enforce the perfomMnce of the ootf-

elii

s

#

f
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umJ^
tnwtby oompetHngtbj; Oeftadant to teke lo the hops and t» pay the Dric«

t^^ •^'eement. and a. the tend.™ alleged

I ,^eolaredtohav9beerfgoodand ralid, ho dlamiwed the action wfthooatoWsemng to tho^PIaintiflB the right. of appeal.
'

•-ChSif!;^*^^*^ ^TT' '" "''""*** *»y ^^^ ^^^rt ofQaeen'BB*nch,the•^k«fJustice deeming from the reasons on whicli,- it was founded, andZ
WHICH the Joflge had no right to raise, the partiiM themselvea havinir waived

S th?j' H '^"'''' '^^'^ ''^^ •^"^ ^~" *•»« -'^^ °P0° ^rof a copy.of the Judgment, pay to the Plaintiff, the sum of 560?. cflmncy oJJZcontract price of the hop.), with inte«st, and that upon pa^Jl pZh^I
whe™r^ '^^^•»?*°'.*^«'-«7 -ote upon'JheTupier ofS tt'

wethtt wSJS:^ T:*1:
'^ "•* ^'^"'"^ *^« Dfendantofftretx^ns

weight, to wit, fifty bales, of the hops which had been tendered andstor«d. and

an't^t^otfe L ^' ^f^'^^J'^^^
or duplicate, one for Se Defend-

'h^a^J^r^/^ P'"P^^^ "^"P**^ **^ the form of action chosenby die Plaintiffs, it would be open to great objection. By the contract dehVery IS to^ precede payment. By the judgment piyment is duZ^^t merl-*^before but without any delivery. The Defendant is adjudged to pay ^ hb J^teen day, after wrvice ofa copy ofthejudgment; ifhedis^ thePlaiSbv

Wod^l^rS:'' *^r''"^^'*'^
Court the delivery oJT^^tS.

Te1^^^^ t^"T^T"*^""• "^"^ «°PI>o»i»gthe Defendant should pavbe money and obtain-the delivery order, the Plaintift would have disoKarS
thems^vcsofevery duty imposed upon them by the Judgment,aiSSZ.dant might be unable toobtain the hops in accUncewlStllStt^^^^^^

tion of the hop while they were at the risk of the vep<2. But the Appellant

Z2T^ t'
""* topronoudce. Hesay^atthe action is brought, not to

oTtSL bv thJ^TT ' *'' co-t«ct;S for damage, for brefch of the

Z^T^l ? ! '
'" " * '^^^ '^'^ ^"P** '^"<» *»»»* *^« proper mea-

;n^?T ".""''^ "" **'*^"" •" *«
T«'«"''« ^^^^ the contract price

^tlir ^r*.**
*«««"« ofa«.isal to perform thecont^t K

^"T rj? ^ ^ '''^^** **y Engtlshlaw, there conld be no doubt as to^e extent of t^e Defendant', liability unjer the ciroumatance. of JheZ^
lI^Z.f'Tl'^l^!.'"*'*^'

mea.ure.land(to use Lord BUenborJur;

^SV\f."-^^^^^''^ "*• *03)i"»y«cteare to be done tow
firulate the identitv AnH in<ii.r:ii.,.i:». ^«<vv a^l- •. ,

^^r^u^Zx. 'J ... .. ""z' "ujrwsware w) De done tore-

state fit for immediate delivervtl" and no ac^on fnr^<wi. k. ~^-j ._.. . .T
fotrfl^ «. • J. , .

.7 —^ ' • "?"«•» w^ue aeiivereo, it is not m a

11 J[!;;T!?\"!^.^^^^^^^^
and.no_ac^on for goods banned and sold

in some o
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tnMJt) .8 by to «,t,on for non^wsoepttooe. The n«H«uty of Mp.r«tin« todX KuS^tj»g«»b.ng the .rtiole «>ld fioo. .larger p^Uty ia order toStl^ el
plete dehveiy cannot be more .trongly exemplified th«> in the cm of Cun-

^iS;, T^°^- ^:'^««-P<>'«^**^"»<>-<i«>.twh.terern..ylXT.w
of EnflJuMi on thi. .nbject, th. ««, i. to be tri«l by the old pjnch Uw, ilwhich the pnncple. to be applied are diffemt ; and that by thiit law a vendolm «>a>e cm. nmy recover the fiUl price agreed npon. where there hu been nocomplete dehvery of the .abject according to the^ of the contract TkXLoidAip. have been referred in support ofm view to the CivU I^. and .1.0

DuContrat deVente,»which contain, all the leaning upon the anWeot A ^
Wfow paa-ig,. from Mm Treati«, will diow that there iVno materUJdiffi,r^en^ between the Bngli.h law and the old French law. with rcpect toVZ.
hLl^ r^^/''"''''"

h» Trei^ partieiv. foL sVq. .tatee,^^
imperfect He My.: «Ordinairement le contrat de vente e.t cen.<$ avoir recu

., « I«rfectaon auMit^t qw le. parUe. wnt convenpe. du prix pour lequel la chci
«ra,t vendue. Cetl« rdgle a lieu lorsque la vente eat d'un cbrp. oJrUin, eW
die <»t pure et «mple. Si k vente est de c^ cho«. qui consirtVnt in gJa^L
etqmMvendentaupoid^«»nombiv<rt.i^ la measure, oommeail'on a vendu .ixmmd. de W^ dexdm qui e.t dafi..^ tel grenier, dix miUiei. pownt de Sucre,
ua cent decarpea, Ac., la vente n'estp^ifttKi^t que le bl6 n'ait 6ib me.ur6 le
Sucre

p|^ le oarpe. cgmptAia, car juaqu'l> temp, nondum appartt quid

"^T ^,^*^«^^**>^^'y«'««»^»t«P^tte questionw^erwC
goodsare sold by number, weight, or measuie, the property is transfened to the
buyer immediately or only after the goods have been counted, weighed, or
rneasured, there i. wme diierence ofopinion.

»«««. or

tit^v ^? "^P«'*«'"' «*« L6gWation de Doctrine et de Jurisprudence,"
Utre Vente,- chapter 8. section 1. range, the Jurirta upon the ophite si^
ofthc'^^t.on. and ttiggesta a distinction to reconcile the differeilce betweenthem. He P»»«» case where the seUerwqr. to the buyer, «I agree to Mil vou
«> ».any gallon, of^n* io .uch a cellar at so much /gallon ;'^e (he ^^)
!» notonly asaleby measure, but also awle of an indeterminate thing, therefore^^ Mle doe. uot operate an immediate transfer of the propertj: And he^d, "Tout lemonde est d'accord surce point." But whe^Se v ndt .al '

-Ijee to sell yoM the wine in this ce|lar *t.« much a gallon » herele

ai«e ^ no reaiwn why the property diould not pw. immediately to tL b
I^oteveu m such^a case Dalloa atate. his ooBcnriE^
Wthjtunt,ltheme««remeutthewineremain«attheriAoftheseUer.

ft
-

Uketbe thing itseU; an emential element of the m^ and the aaceitaininent of

roLku!.L"Li^!. ?. °T^ y?" ^^ ''>«°*'fi«^o°o^ the thing to tlu.

lie ^aliveiy ofiBe tEmg, and its being at the' ri?

% y^
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Bojjreii. of the buyer, appear to be convertible terms, and it seems clear from all the
XUbonittai. authorities that upon a sale by weight or measure, until the thing is ascert-

ained by weighing or measuring, it remains at the risk of the seller.

Pothier in the same section (809), which has, been already referred to, says,
" It'is only after measuriitg, Ac, that the thing sold is at the risk of the buy-
er;" "car lea risques ne peuvent tornber que sur qoelque chose de ddt^rmintf."

It is dif9cult to understand how the vendor can have any claim to receive the
price ofthe thing contracted for until he has separated it for the use of the buyer.
Until it is ascertained and identified, it may be properly said to have no exist-

ence. And yet ^re is one short passage in Pothier, sec. 809, which is opposed
to all hik reasonil^ in the same section upon which the Respondents rely as
establishing the propriety of the Judgment in their favour. The passage is

this
:
" II est vrai que d*s avant la mesure, le poids, le compte, et d6s I'instent

du contrat, les engagements qui en naissent existent. L'acheteur a dds lors

action centre le vendenr, pour se faire livrer la chose vendue, comme le ven-
deur a action pour le paiement du fruit en oflfrant de le livrer." One may fair-

r ly «8k. To deliver what? The conb-act does not give the thing existence it

depends upon the vendor himself whether it shall ever exist When tb^^i^a
condition precedent to his right to the price unperformed by him, itfisIid^toU
to understand how he can recover the price upon a mere offer to p^ilimT^
The ChiefJustice 'treats the present case as one where the vendor bas^ecut-

ed his contract, and has done all that depends npon him to entitle him to an

^
" action ex vendito gainst the vendee, and he goes on to say that from the mom-

ent the vendor has offered to deliver the thing soW, and has put the vendee
in a position to receive it, the thing is at the risk of the vendee. But how was

- the vendee in a position to receive the hope in this case ! He could not go to
the store and help himself out of the bulk to ide proper quantity. And as to
tiie hops being at the risk of the vendee, tlie Chief Justice is here direcUy op-
posed to the authority of Pothier, in the passage which has just been mention-
ed. It must always be bomejn mind that, by the terms of tiie contract, the
delivery in this case was to be made by the vendors, and tiierefore that an ac-

tual delivery by them, or acts done by them which were equivalent to a deliv-

ery, were a necesMry preliminary to their being entitied to the price. This
. the Court appears to have overiooked, for in their judgment they say that "it

Was f^ly in the Appellants' power to have set apa^;, distinguished and taken
away me tons weight ofgood and merchantable hops from among the said bales,"

thereby attributing to the Appellant the performance of acts which by tha
contract belonged to the Respondents.

'

The Judgment therefore proceeds upon false grounds, even if it was competent
to the Court to give a different kind of reliefto that which the Plaintiffs claimed
in their Declaration. The Plaintiffi demand damages for breach of tiie contract
on tiie refasal of the Defendant to accept the hops tendered to him. The Court
has converted tiie proceeding into a suit to enforce the performance of the con-
tract, which they order or intend to order by their Judgment to be carried out.

This the Respondenta contend they had a right to do, and they referred to a
passage in 4 Ouyot^s « Repertoire." wr6o » Conclusions," p. 351, whi«h_tlii_

;>

-t:
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Court WM Mid to have acted upon in • fonner c«i^ that » le Jum n«„t ~-
accorder. ou modifier le.conolu.iod. pri.e. par iT^L^ mZr iT*

'

PlaintifexouIdnotrecoTerthe price ofthehop^ but only the ZirTl i«

Sr^enrsKr'^'rr^'^-'^^
SlZSifwl^ltr '""^ "* '' °P"'"" ''••' the Judgment ofuie court Of viueen. Bench u erroneou., and ought to be lewrwd. Thi«if

OKI PlMMiir. ought to bo poimittod to amond thoir doclomion k. !... •

» oar« b, «,«n to doii,., u.. bop., ..d . .»..r^t^^;d^. ;S°S

(W.HJC)
Attorney, for Appell«,t.

^

OOUR DE CIRCUIT.
« MONTRBAL, 1» FBTBIBB, 1863.

Coram BcRTHCLOT, J.

ZavoU^t. graveL

>Dem«,deurpour.uiviJt le IMfendeur. par^eque ce demfertTTT^«.p oon«,ntement. un chimin d'hiver .„rWla long-Jr deIW^^ ^tene., dan. 1> j^u^ de Bt. M,rt,in. yoirinT de la routo fppeJ 'Zl ST
^

' »
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Lavoio
vt.

•OtMl

t„
Aubin," et qu'U .vait petc6 deoz traver. de cl6turo de pierres sar la dite pro-
pntft6,,q«eloD6mandeurpr6tendait6tr«de nature 4 ne pouvolr 6tre wpl*.
c68 sans diffiottlt^ *^
LeDifendeurplaida 4 celto action qu'U 6tait rentreprefaour deoe ehamin

dhiver.dftnient nommi par rin.pect«ur de la munioipaUto do la paro!w de
St. Martin etiqu'en cette quality, il avait le droit de pereor lee dite. ol6tum.
faites, diaaitril, de pierroa bl^Us et facilee k 6tre rQpIao^ea.
A I'enqudte, le Demandeur prouva de la maoidra la plus Batisfaisante Mr

^
trom t^moiaa, lea all4gu6« de M declaration.

'

Le Dfefendeur s'efforga de foire une preuve contraire et 6tablit d'aUlenra que
oetto cl6ture 6tait pea coftteuse, et qu'il 8'6tait arrange avec I'onyrier mfime qui
avait fait le. cldture. pour Iqa r«tablir k la fonte do. neige. pour U Mmme decmq chehns ot que oe dernier lea remettrait dans le in6me6t<t; qu'enfinle
cTiemin avait 4t6 trac6 cette ann6e au mdme endroit oik il arait tonjours
pa886, dang un temp, oik il n'y avait pa. de travtita de pierre^ et que le
Demandeur, aprd. que le D^fendeureAt aiasi thto^ le ohemin, avait donn«wn conuntement k l'in«pecteur deV laiwer Ik oA U avait M tracA. Low
de 1 argument, Jf. Oirouard pour le Xtemandeur, pr^tendit que la Gour
p avait pa. k . occuper .i le. travers de pierr^uvaient 6tie replace, k pea de
frai.

;

maw sou ement .Ml. dtaient de nature A pShwir Atre remi.^
dan. 1 6tfit oA lU dtaient auparavant, et .i le Dema^r avait oonaenti k I'ou-

* verture du chemin
;
qu'en effet la Motion 42e, par.' 3e de I'Acte de. Municipa-

ht6s de 1860, chap. 24 de. Statute Refondu. du Ba*<1aniida, declare que le.
chemin. d hiver " pounont 6tre trao^ .ur ou k traver. tout diamp ou enclo..
sauf le. verger., jardin. au oour. ou autrts terraint clos de haies vive. oumum
gut nepeuvent Stre abattue. ou rtplaeiea sans beaucoup de difieuUii ou de
grande. dfipenwa, «^ d travers leequeU lee chemine ne eermtpae itaeie, bahb'ik
ooNflBHTEiatHTDMi.'ocoupANT; que la prouvefaite permettait )iu Demanrfeur
d invoquer la disposition de cette clause de la loi qui a rapport auz terre. en-
tour6e. de cldture. qui ne peuvent dtre replWte un. beaucoup de dJffioult^s

;

et quenfin le D^fendeur. quoique revAtu de l'autorit6 munieipale devait ap-
prendreirespeoter^e. droits des propridtairee et qu»il devait .upporter les
dommi^re. encoums pour avoir ainsi trac6 un chemin d'hiver sur toute la pro-
pn6t6 du Demandeur, sans son consentement

if. JtfarcAanrf pour le D6fenderir, iouienait au contraire que la preuve du
Demandeur 6tait insuffisante eu ce qu^elle n'^tabliwait pas que la cl6ture en
question «tait de celle. qui ne peuvent 6tre abattue. ou replac^e. «in. beaucoup
de difficulty »B^egtandeSd6penM.et que dans ceca. I'inspecteur, d'aprds
1 ordre duquel le D6fendeur«v«it agi, avait le droit de tfacer le chemin d'hiver
sur le terrain en question sau. le consentement da propri^taire et it I'appui de
cette assertion, il cita le paragraphe 2e de la m6me clause 42e de I'Acte des
Municipahtfe, conju en ces tonnes: "Les chemins d'Jiiver seront traote auz
' endroits que les inspecteuis fixeront de temp, k autre;" il termina en dirant
que dans le cas present ^ nfy aurait lieu & des dommages que si au/ferintemps
la cl6ture n'6tait pa. repla66e dans le-mdme 6tal, et qu'aiufli I'actioi/ 6tait pr6-
matar6e. ~ *^
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~^ P«nigraphe 8e deU seotion 42e de I'Acte des MunicipiU,t^do,tdA,.derdecottec.u«,. « e.t .«ffl,am«ent prouv^ que lo^deuxt^v^l'

amnsxi-'-t-^ ,-—2.'!;
M. D. Otrouard, pour le Demandour.

"^

ir<»«««f« ifpriB e/ j/i,„Aa«rf, pour le Difendfeur.
<D. 6.) Y ;^

•V
*, •

,
-V

MONTREAL, 80tH NOVBMBER, 1861.
j

Coram BxRTHaLOT, J.

No. 17J7.

^^eliyB. Gmpb^l et at.'

'~«li«nonthedv«ft«JotoXofl«M ft»oM«^,.l«»M«h nofleeofthe iDotioD

^mo^ « tang n„d. .fter «„ four d.„ll„W Tr^. ^4^^3:5 ?^!

(F.w.r.)

LaroU
1.

Or»»eL

Vide SimUar ruling, in case of John^u^ r. Whitney, ft I,. 0. Jurij^^gff

M.
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Ik Apfial: '
<,

(/Vofii tht Superior Court, DUtriet of Montreal.)

MONTRBAL, »TH DBOBMBBrJ; 1861.

Coram Sir L. H. LaFoktaiiii, Bart, C. J., Atlww, J., Dovai, J.,
•

MbUDITH, J., MONDKLBT, J.

VHB iBAm 0AV8B.
Th« Court Of •iw<«to wlB*«n» . Wril rfHW«a Ihmi th« jwl,«ant »«I)orU* rtww.

TliePlwntiff having moved the Court in Appeal, to be allowed to appeii(
from the judgment reported above, the motion wai granted, the' paryea heard,
and a mle ordered to issue returnable on the first day of the followinir Urm.
ATiwiH, J^In giving judgment, rem«rked that it was to be hoped that the

pree as to this case as the granting of the motion almost nW^parUes would agree as to this case as the granting u. we moiion almost
sarilj i9)plied what the judgment on th^e appeal, if proseouted, would be.
(».w.i.)

;
Motion granted.

CQUR DB CIRCUIT, DISTRICT DE MONTREAL.
MONTRBAL, 37 MABS 18M.

Coram Smith, J.

mi Mo.

Jiieard vs. Leduc, pAre, do. vs. Zedue, flis, do. vs. £. ledue, do. vs. ^oeKon
do. y^ Brabant, do. yt.jmim. ',

MP«itMi«MriBii«dMu tooiiMet ottl'aehikt %m m7i11 n'yTM««»7w2'ii !?^

(Jn-Bltal v» toBto toCM» d-MMon iolt n«o dM» to Brtmo»^
Dans ces causes le Demandenr poursnivait pour le prix d'un certain nombi«

d arbree fnutien qu'il avait vendue auz DAfendenrs. II all6guait que la con-
venUpnav«tM faitoJans le district de Montr6al,mais que le. arbie. devaient

"

6tre hvr6i et plantis par le Demandeur, comme de fait ils Ta^aient 6t« 4 LX).

'

ngnaldansIeHaut.Canada,o4demeuraient le? Dtfendeui* 'Lee D6fendenni

S!J!Ll^^S•^.'T^^n"*' "-P^^ffepo" compariltre k Montreal,,
aeclindrent la juridiction de la Cour, *

A I'appui de leur pretention les DAfendeurs oitdrent la cause de S«n«oal *et/
Ghenevert, L. C. Jurist, vol. vi. p. 46.

««'"«»i ^
SiUTH, J.-D'apr*. la doctrine qui^ pr6valu dans la cause cit6e, et qui est

conforme •« •utoriM. sur la matidre, il f.ut que tons les fidt. n«cee«iir2 pour

lZ'll^ ? ISS"*";
•* '^'*°' P"^' *•"• ^ J""^'°''^° dans laaunUe oneu^ «»igner le Difendeur. L^ action, du Dema!i3Sir doivem Rred^rut^.

,_.».. ' ^ -Action, dftonteesavecd^pens.
XovMi?iean;, pour le Demandeur. •

Dorion, Dorian et Sinieal, pour lea D^fendeLra.

(t. p. w. D.) -
"^

/
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SUPERIOR COURT, 1861. 117

MONTREAL, 30Tn NOVEMBER, 1801.

(
Co,,im Badqlev, J.

'
.

Noi. 1U8, 333, and 1003.
'

Oaicpu ctol. vs^A>«,, ct al. „nd divers intervening |,„rtie«, a„d WilliamMmn et al., petitioners for ry,ri»e d'in,Vnce.

^^ 0.U* .rid lyie hU petition " ""' "'«" ''™»»'y »» "PPOW In lh«

as the proper guide in the prescnrcuse P„ h T' *^" P' ^^'
Cro. ., Bancro/U for petition^ ° ""'" '" ""P^"" 8™"^'^'

(f.w.t.) . > '
> .

Jugf

COUR DE CIRCUIT. - V
MONTREAL, 30 DECEMBRE, 1861.

No. 1413.

liye MB. Itaacson.

CAVTION-VRAIS.

i>en., 4e vol., vo. oaution, p. 321. v . * *^ T ' ^^^^9' % Ano.

May—Vol. 6.

A -

tti-

^'j.
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118 OOUR i)E CIRCUIT, 1862.

'f-

OMilfl
?•.

Voorntor.

Kn ooDf^quonoe do oos autorit^^, lo Jugomcnt D'ent quo pour £U 10«. ct lo»
d^pena do oetto action.

Jamtn Armstrong pour lo demnndcur.
A.d; W. RoStrtBon pour le d^reiideur.

(F. B. L.)

/

M()NTREAL,a7MAIW, 1862.

Corom BERTnELOT, J.

No. 282.

Ouilht vs. Fonrnier dit tW/untnlnc.

JUOB i-Quo le oommlH qui >m confi«diA mm oiuno (ufflKantr, peutpounulvra le mareband qnl l'»
enK«R« a riiin«e, pour iiiU«lr« acoru durtnt le ttnipn qu' I • H* »di emplol. au lieu de-
le poaraulvre on dumn»(e(-lDMrett. ^

L'ootion du demnndcur ^tuit porJdo pour lo rocouvicmont do la sonimo do
£16 13s. 4d. pour deux moiHdo cal.iiro dus ct Melius lo Icr Janvier 18G2. i\ rui-
Bon do ill 000 par uun^c, ct payublcs par tonnes montunls a Toxpiration do chnquo
mo!8. ^

Lo dcniandcur nlld;iuait par so d(5cl iration son engagement nvec la ddfon-
dercsso, mareliande publiquo, commc cominis pour uuc iinn^e a conwicncor du
lor Mai 18C1, A ralson do £100 ct payables njcnsulloincnt, ct qu6 lo ler No-
vembre I86I, il avail ^t^ cong^di6 sans rnison suflBsantc.

Lo denmndour alleguait do plus qu'il avait toujour., ettf prfit ot s etait offorfc
journelleuiontfi continuer son engagement dcpuis lolcr Novembro 1860 Jt ve-
Dir au jour do Tinstitution de son action.

La d<5fendero880 contesta cette action pn/deux exceptions. Par la prmidre
oloall<Jguait I'inconduitcdu demandcur dans son n.,.gasin ot son incapnci.^
telle, qu'il g^naitl'ordro et la marcho du niagasin.

Par la secondo, olio prdtendait quo les services du domandcur no valaient
pas plus do £40 et qu'il on avnit 6i4 plus que pajre.

Per curiam .—La seulo question qui puisse preoccupcr la Cour on cette
oause est de saVoir si I'uction n'auralt pas da etre pour les dommnges-int^Jretg
et non pour salajre. C'est bien I'opinion de MM. Gouget et Merger, vo. Com-
mia. Vol. 2 p. 13t, No. 18, Diet, du Droit Commercial. Suivant eux, cc doit
dtre uncisindeninil^ plutot qu'un salaire pour I'espaoc de temps quo le deman-
deur est restd Sftns emploi. iMais I'opinion do Potbier* est contraire A cello de
Gouot et Merger.

Dansl'especo nctuclle, le dePendeur D'a"*pa8 soulev^ cette difficult^ par ses"
defenses. ,< '-

'

Le premier dcs precedents qui ont^t^ eitds, estcelui de Dosooyers vs. Bru-
ncau, No. 932, Montr^Sal, c'ebut ane action par laquello le 'domandeur an lioQ
do dcmander I'ex&sution de son maroh^ coinme commk, avait pbursuivi et>
dommtfgrt.. Le jugement fut rendu par les Juges Rolland, Gale et Day pour
£30l dommases.:.

\ ,
• Traite du conirat de louage, Nps. 173 et 174.

}k-^^^



COUR DE CIRCUIT, 1

U MooDd ^Ublit aD« Jariiprad«nM wntmini; o'eit la oaiue de Delonne ti
Detnojen, No. 1440, ]« llonortble. ^ugM RoILnd, Smith «t Day opt nada
jugement le 16 Ootobr., 1848, en faveur du commit pour It tdaire qu'il r^li^
mait dcpuit qu'll araitM con«^di<«. iV.qtrea Ju^remtDU oot M rendut con-.
formimont & celui de Dclormo va. Deinojcra dana deux oauset de Franohe Tt
Fouraier en 1861.

Dana la oauao de Rojnolda vs. Kioncar, le dcoiandcur r<!clamaU un aalaire,
maia A titre de dommngcH, ot la ddfense on droit qui fut faite 4 I'^ncontre dt
octto deiuando fut renvoyde.

Le jugemont peut done Olro rendu en conformity & oette doctrine que le
oommia a lo droit d'fltre pnjd de son aalaire loraqu'il a <J.d renvoy^J ana canae
sufliHante

;
vtt qu'une action formulae on ce pens est reconnue par Pothler et la

jur.«prudonco ot quo d'aillcur. le d^feudeur n'a paa plaid<5 sp<Joialem«nt quant
A la (orniule do Ja demandt.

*^

i
^^ '

\
r, .• r, .

Jugemont pour £16 13s. 4d.
Lartier, Pommulh et Bitournay, pour le demandeur.
^. JK 4Sico««, pour le d^fendeur. '

• (PB.!,.) • V

ADTORITfiS DU DEMAJJl^UR, \i^'
Pardessua, Droit Commercial, Vol.- 1, No. 38.
Duraaton, Vol. 17, No. 227,

DUTergier, dn Louage, T. 4, No. 327.
Trpplong, Loaage, Vol. 3, p. 841-848-849.
pe VilleneuTe, DicUonnaire du ContenUeux'commercial, p. 167
Pothier, Vol. 2, Louage, Nos. 254-258.

•

Merlin, T. 4, Verbo Domettique, p. 4.

Merlin, T. 12, Verb. Saloiia, p. 343.
NoUTean Diniaart, Verbo Qagei, Vol. 9, p. 139.
DalloB, Vol. 3, Louage, p. 310, No. 33.

SUPERIOR COURT.
MONTREAL, 27TB MARCH, 1862.

I

'

/ Coram Badolbt, J. .\. ,'

7 ;
.

No. 2681. . '"
i

' \ > Marchand vs. Renmd.
Hub: -That in the abMoee ofan expre* agieeimnit. ao demOrran ean be elalmed by tbe maM.r ot

•'•»««*W«edb«yoBd a proper time for itatofTdMUoIi^

wlfidTd^SSir^'**''^''^"'''"'":^^*^''"^
^Th'tJnchdamacetilionld be tpeelallr proved': ^

S^^n !**" '«»«»^K to ««e proylalon. of the eh. 1<» of the CoaioUdatedSUtntM of I.C., at a grt^Ur rate than two.thoiuand rnioote^ dim.
•~""""~

This was an action by the master of » sailing veasel to recover from the con-
signee the sum of 1449.18 for freight and for damages as and for demurrage or
detcnuon of his vessel beyond the proper tunc in loading the same at Kingston
and munloadingihfsame at Montreal.
The defendant oon^ted the acUon as far as demurrage was etoimed. but ten-'

dered the jtmount of the freight, less the costs of the action-
'

**,

Mtrehaad
Tl.

Beaaud.

.V

<

T
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SUPERIOR COURT, 1868. \

Pun CwRiAM.-iThid notion cannot bo for dcmurrnge, wliioh U a »um ngreed
un<li.r nil ciprnm UniJorHUn.linff to timt cffuot ; but for the dotontion for inor«
llinn tlicjjropor lijiio ullowod to tli* oon^i^oo foi" loadioK and unloading, tho
vo«mI, ttie plaintiff ^luimi* for Boven dayn' detention at £5 per day. A* thore
waa no uiproHH ni(ro«Huont, tlio piuintitr wuh bound to prove Mpooiully what
.wore tlio diimngciy hi> actually Hufforod. Cliitty on Oarriom, p. 113 and 212.

By tho proof iidduood it doc« not appear to mo that thoro waa an improper
dbtention in load^np; at Kin^iton, and m to tlio unloading at tho port of Moiv-
trenl, tho conMij^lioo conforilduJ hiimtolf to th^ Htatutbry law, 22 Vic, 'oh*' B5
nco. ft, under whow provlHioiis lie was not bound to unload more than two
thouoand uiiiiotH daily of tho gr.fin with which tlie wsnol waa loaded, and by
tho proof ou record liu unloaded four thousand miudU daily by nioana of eleva-
tors. Tlw claim for damugcH in rojoctod, nnd'tbo judgment"goc« for freight
only, aiuFas the tender is not Buffioiont, it in deolured bud, ai^d tho defendant
it to pay oo»ta._ . J, '

Judgment for«ptjimiff with costa.

Lnfrcnnyf i(- Atnutrong, for plaintiff.

Hyan A De. Ih/lr/euUle, for defendnnt.

(P.R.L.) , ' .

T
Wil

"1/

MONTREAL, 27tu MARCH, 1862.

^y"'"
.
Coram Bavoizy, J.

_
•

» .No. r>69. ":'

The Jiohoita Batik vs. Fdlkmr et al.^,^ Falkner et tit., opj>'omtit$,

Ukld :-Th.t a Ronoral crlloulatloo of (hots will b« t^^ffi frpm tbe reoord m eontrar* to tb« law
wUioh ro<)ulro« auoh artiouiatlon to be clear 'ail(i«llatln);t

^ The defendants fyled an oppositioft d/in d'tninuller to tho judgment entered
up by tho Prothonotary ex parte, -

The plaintiff contested the opposition by a contestation whicSli upccially sot up
certain facts in support thereof.

After joining issue on the contestation, tho plaintiff fylod-an articulation of
facts, consisting of tho following question :

" Are not all the matters, allegations, and facts contained in said contestation
*' in this cause fyled true and well founded in fact ?

"

Thereupon the defendant moved the Court, on the 2l8fc MarcUaat, that such
articulation be rejected from the reoord, aa being illegal, irregular, and null,

being too vague, and made contrary to the law, which requires that each fact
which the pa^y Intends to prove be articulated separately and in a cle«r and
distinct manner.

After hearing the parties, the Cdurt (Badqlbt, J.) granted the motion, snb-
jeettothe i^laintiffs amending their articulations and correcting tb<| same, in

» X .1
.. "^ hours^ with costs of motion to the dpposanta,

Motion g^nted.

oonformitj with the law, within 48
(axed at lis. 8d.

Abbott d> Dortnan, for plaintiff.

X A. Foitjf, for opposant.

(r.w.T.)
r^

\

r

.- V-
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StTPIftlOB OOURt, 1862.

MONTRIAL, nn UAHCU, iwa.

Coram Monk, J.

y No. IMO.

. -4gp,-f

•^ ?*

combor LiT^ toKuo «o»rity for co.t.. The order not h.Tiog been complied

rir::ti::r:^::T'^^' ^-r«..ter™th?.rorthi/r

tho*!^ ^Z^
'"* '«<''"'d'^-"j of opinlb., that the Court h«i no power to dl.mi«tho .ctlon, bec.u« «,our.ty for coat. h«. not been given ; but^ui the deei.ion

Cist Zr I'll'" V' ' '•" '^"«- '»•« P-dent'e.t.b" d
. » ^«<ami vs. Sutherland, 2 Low«r Canada Juriat, 109.

S. D. MWrf, for Plaintiff.
Motion granted.

^^
•/• />uAaii|«/, fur Dofendunts.

('• wTt.) \^ ,

•

MONTRBAL, 31n MAfiuH, 1802.

Corawi Badole f, J.

No. ipgl^

Ownti T8. /)m6u«j CampMl, opIboMifitr r

Iindll,;r*"^"~"*i^"*
'""*•' *••' P^"""'^ '^^'^^ execution oeniiaUnd w»ch the oppoeant, Dame Catherine CampMl, claimed «i her proX

The plaintiff contested the oppoeition/
more i^rticalarlj mentioned. /

3.t^' in' C**"'
*•*" "P^"* ^- — -.cu„„on 01 lacts

Z\":„ ?" "*""'"''"" '"» noLnaWered^by the plaintiff,^e plainUff also eramined the oppownV^ a witneas in support ofii. cou-fcesution but did not before the close of hl?^.,„«e, or at ^ oZr Z,declareU • intention to avail himself of the eSce r;sulting froXch-w!-mmation. Vide Consol Stat, of L. G.,p. 698, § ISX
"«>9^ "«<"»-•»-

Other evidence was taken in the cause, and after heariniTihe nartiW !.«
Court dismissed the contestation for r.^ which ^^^iftlTuSent
.n upport of h« contestation of the ppposition a>J» <f«„„„ifor, f,led in thi.luseby theopposa^t, hath caused to be examined the said defend.nf«d the «iia opp^
«ant, and hath not, m. required by law, at the do,, nf l.» ^„^ .,, .-/^

(the

/on y|Ht^^ groundsTVhioh n«ed i^t be

heir articulation of facts on thib 27th

•i

If* M
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8UPSRI0B COUfiT» 18«h

»•
UlnH

:<^
'*"'»>«.»ijl^

oth«r Ubm, 'dwl^ hh ialtntioD to tftil hloiMt^W tuob •vidonw. vAn^
uoh «vld«nM il A04^ avsilubla In him in tliia aonlMtntion , aiKl (Soiiaid«rin(t that

the Mid plaintiff and oontniiUnt Itatli lyada derault tu anawar tlio artioulation of

faota fylod bjr Iho oppoMol in tliia eoatojttation, and to r|l« and aart* apoa lb«

auid oppoMnt an answer to the a«id articulation of faota of tht aaid oppoaant,

whoreby Uin aaid FhoU ao bjr hor artiouUlad ara bjr law declared to bo admittad

bj the aaid plaintiff and ooutaatant ; and eonaidaring that the aaid faoU ao arti-

oalatod and admitted, and alao the oppoaant'a evidonoe by her addu9«d herain,

«M-a Ruffiuie'nt to auatain the Aaid oppoaitinn A fi» d'annuNfr fyled by the aaid

op|p>'Nint,.and that tbo eridoooe adduood and available to the plaintiff, eontcatanf

,

irkifioien^ tOji^uintain hia aaid oontaatation of tb« aaid oppoaitioo d fin tfan-

nulttr doUi luoiiitain the aaft oppoaition dfinjttitnnulUr fyled by the oppoaant,

and doth dina^iia thO oonteatation of the aaid plair)tiffand oont«atant^ ka."

Conteatation dif<iiiiaMd.

'

J,
Mackny. til AutUn, for fUiatiS. _^ ^
M:.ili. Charptnlier,.(or Q^fonmt,. ^\^

MONTRRAL, 80 NOVBMRRE, INI.

Coram BlRTtllLOT, J. .

; No. 1805.

Dftvid va. Girard eifuior ot al.

Jaga I—Qu'un rondvurqal m prtMiita * I'^rdr* tur on* (tointada on ratlflottlon d* tltr* m pard pai

pu U Ma Mtloa an rttlllatlon du eontrat da rcntn fknta da palamaat du prl>.

ltd Pemandeur poursuiTit on rtfailiation do vonte fuuto do poiement dn prii.

II all^xuait -dana aon action intentde le 23 Aoi^t, 18Q9. *voii^ vcodu un cer-

tain lopin do terro aax dita filuataoho Girard ot aon <$poi;|M par note du 22 Jain,

1857, Mtro. Hurteau ot oonfrdre, notairoa. Quo plus tard, aoToir: l« 11 Aoftt,

1858, par aote devant Mtre. Qirnrd ot confrere, notairea, Girard ot aon tfpouiw

avaient vondu ^c\xx immeublea k Loaia Choquci, I'autre ddfendour, ot que le

lopin do- torre Tondu en promior lien fulaait parti| do fan de oea deux iinmenblea

Que le priz de vonte portd en aon oontrnt, aaToiri ^celni da 22 Jain, 1857, 4tait

ido dix-neuroei^|(8 livros anoien ooara, k oompto duqacl il avait ref u utie somme'
cle aept oenta liTrea. Par aea onnclu.<iionn ,l0 demandeur (Dayid) offrait do rem-

. boaraer 00 dernior montaot ot domandait la r^iliation, 1. de I'aote de vento.par

lui oonaenti 4 Girard et uxor; 2. de oelai oonsenti par ees demiera k Ohoquot

en aatant aoulement que oe dernier oontrat oonoornait oa affectait le lot de terre

qui faiaait I'objet da premier, laiaaant aoz d^fendeurs raltomative de payer la

balanoe da priz de vente r^lamn^ sous an d^lai k dtre fixi par la (Joar.
"

Le d^fondear Ghoqaet a plaids soul k ootte action, Girard et uxor ; faisant

<l6faat :—«t, admettant lea faits oi-dessas dnonc^s, il a pr^teodo nfenmoiiui que

I'aotion devait fitre renToyte poor lea raisons suivantes :

—

1. Parcoqae lui, Choquet, arait d^pos^ le 4 Novombro, 1858, son tftre d'ae^
'

qnisition de Girard H uxor ao greffo, doos le but d'obtenir one sentenoe derati-

fieatioo.

\
j< , i...-
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»BI»ERIOR COURT, IMl.

Mmum J« utr« <t .»uit r«!claiu4 p.r ton opp«Ulon, 1« p«i«»«nt do U bakiiM
nm« aft« "ur l« prii porld to I'tote da vonta du 22 Julo, 1867.

3. Que M dcmlor aot* n'.fait p.. <(« ^nnghui, ttndii qu« l«.I«i, |«„U
*W f%uhirciMCt,», ot qu-aioti David perdall mn droit d'hvimlh^qu* ot aon prU
tIMk* J« b«iU«ur d« fouda H Vmiwuttf, d« hi, Choquot. '

4. Q« duna aoo tltra d'ao^hiaUion tout«a l«a or«aiio«a hjpoth<<oair«« enr«{ia-
Irtta «Uim.t 45,mn.«(r<J«., quo 4l« do oo nouvaau q'^uU paa onragiatrA., n* a«
Irouvmt paa au uouibro de oca oriJauwa, at qu« lul Choquot no iM)uvaU «n afolr
eu auouno coimaiMMinoa.

5. Quo lul, Choqmi, «v,lU d<tpo><i au gn-ffo «>« prii auc<|ulaltIon, (lo 21 Nt.
foulbro, 1889,; et quo oo prii ao trouvuiit i^not\>6 purloa ordanooa hvpotW.
oairoa ourogi.4r«oa, il m,uSmi um petta r^ulW ai U deiuuadour r«aa»Uauit daoa
•oil aotioo. _ _„ ,„

0. Qua \e dcmbn.lour an fuiaant ton oppoaUlon H aa doin^ndo ao ratiflcttioo
duna lo but dW^tro paj,<5 do la buluooa du prix do vcnta rAoland par oetta aotioD
Bvait roDonc^ UotConiont 4 ion droit d'aotion on rdxiliation. /

U damiindour • r*pliqu4 gtfa^Mlaiiwnt, disant qua la fait du d6faul d'wnro./
matrcmcntd* aon litre do criaiictw ct do rt-nrogidtrciucnt du Contrat de VhJ
qua, ni la fult do aa pr«?«5ulation & I'ordiC aveo lea autrea or<$anoian dea di^
Oirard et uxor, n'alt^raiant un rien aon drort d'aoUoo an rdailiation.

Lora de I'audition le ddl'endeur a'aat appuj<$ aar r«atorit< ds Ti^plong, quL
en loa contrat de vante, 2a Vol. No. 669, p. 132, eiprimo iV'nioo quo le tan-
d«or qui a eat pr<Saanto & I'drdro pour fitre pa;<$ do aon prtx do rente, pcrd^o
droit da ppurauita en nSailiation faute da puamant. Trolong olta, «u aoaUaa
de aon opinion, un arrtt de 1« Cour de Camtion du 24 Mat, 1881.
Le doinandour a pritaodo, lo. qu'en ^quild el en raiaon la fait qu'un vendeur

• cherehiJ ^ retirer •• cr<$aDoe par U Toie U plua douoe et It plua favorabio au
ti«ra.d<Jtai»taur, ne doit paa le prifer, en oaa d'iniuoodi par oette voie, da reoou-m A une autre que la loi lui aooorde; 2o. que oette doctrine eit celle de 1»
granda majority dea autouradont quelquaa-una, entr'autrea Merlin, rtfutent aveo
lorce l4^inion de Troplong et repouasent 1* ddciaion de la Cour de CaaaaUon
que lea arr«ta contrairoa A oette d^ciaion ont iU n nombreuz en Prance et que
le juriaprudence de oe paja ^Uit ai bien ^ublie aur oe point en 1841, qu'elle a
•orrl de btoe i I'art. TIT de la loi du 2 juin de cetto ann^e qui eat conou
oomnBO il aara dit ei-aprdft. L'arguAentotioa du deoiandeur a M4 eppuy^Je dea
DombreuBoa autorit^ Buifantea :— l_

ADirOBiTfiS CIT«ES PAR LB DEMANDEUR.
RapporU Jud., T. 7, p. 66, ^j^ttonaude et Lirigi

*""!!'BiT"KiL"
'*•.'*"*"' ^"- ^P"°"' *'• ^"- «• ^'^- 1»' PP- ««Ma»-«Ju Tom. i. Mi. de

la mblioibique d«a Arocata.

To«mar,T.10,p.3e3,Np,263,No.l93.
, 22- .'•-..

Dumnion, T. 16, p. 403MJT7, No. 379. .^ , / -t; ^ ^

DeWinooart, T. 3, p. 1S6 dea notea. c^ .

• ,..; tM.-,

DoUoa, R. A, Vo. Vente, T. 12, p. f96, Not. 16 et 16, p. 897, Not. 2, BelUton t. L'floapica
de MAooD, Oaaaatiop, 27 Mai, 1824. -

) .
.
^F^

OetM

(ilfaiA

- .'*!^
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Otvld

airard.

'V'' ~-.

Dalloz, R. A., Vo. Obligations, p, 518, Note 2.

Rouen, Letellior c. Durruble, 4 Juillot, 1815...

Sirey, i8n,»-2—1.
. ,

Paris, UellardcRoinvilk, 11 Maw, 1816. • '

Duranton, Vol. 16, p. 403. .
' '

,

Danoa,R. P., 1827—1—311. A
-Casaation, Lafaige c. de'Suze, 30 Arrll, l!427.

Dalloz, R. P., 1828—2—209. ,
*

Montpellier, De Soins c. Mas, 29 Mai, 1827. '
.

Dalloz, R. P., 1829—2—180. -
.

Bourgej, Charles c. Morlc, '24 Janvier, 1828.
Dalloz, R. P., 1820—2—58.
Montpellier, Reynes c. Ma'.aterre, 1 Juillef, 1828
Dalloz, R. P., 1828-1—194.

Gaflsation,Hondaillec.-Bouvallet, 26 Mars, 1828 " /
Dalloz, R. P., 1833—2—98.
Agon, Ftcat et Lamartres, 22 Mai, 1832.

^^ meme, 1884—1—454. \\ " ' ^ j. __i
L.angler c. Icard, 30 JuiUet, 1834.

Dalloz,^l. P., 1836—2—34. .

Brandham c. Beue, 29 Maj. 1835.
*

Leni6me, 1837—1-50. ' " i -'^r .

Cassation, Rondean c. Louvier, 16 Nov., 1836. -t

Leni<"me, 1835—6—250. ,

-
'

Borlt-aux, Brandhamc. Bcs8%29Mai, 183.V
.'

;
""**'.

r

. (' tte cause est rapportde dans deux volumes ditfurents. ^ ' '

|,Li> ler rapport commence par ces mota :-" La jurisprudence a'est malgrfi qnelqaes
•• nesitations prononcue dans ce sens."

Le second commence ain3i:-"La juriaprudfence se prononce de plus en plus^'ce
• "afcnsarec raison." .

^^
Dalloz, R. P., 1837'—1—241. -

Cassation, Legenvre c. Gaillard, Arrfet 10, Ao6t, 1835 ; 31 Janvier, 1837, confirm6. v
Le rapport de cette cause conUent le^^assage suivantf-" Le pouvoir en cassation

' etait dirig6 centre un Arrfit de la Coiir de Caen du-lO Aottt, 1835, qui avait admis
1 action resolutoire, nonobsUnt la producUon du vendeur & I'ordre ouvert sur la re-
vente faite par I'acquereur du foods qUil avattvendu i ce dernier et dont il n'avait

" regu que partie du prix." L'ArrSt a 6te confirme.
Dalloz, R. P., 1840-1 -157. ^ J^-
Caasation, Satizelle c. Thony, 16 Mars, 1840.

*
-

. S':
Le mSme, 1841—2—13,

Roueo, Fle'uryc. Lambert, UJars, 1840.
*

• *'
Dalloz, Journal des Audiencoi, 1823—2—J41. '

, V'' '
'

':

Rouen, Debordeaux c. Binet, 3 F^^ier, 1823. '
'' " '

Les arrms du 3 Fivrier 1823, dU Vjuillet 1815,'da 2^ Mai 1824, du 30 Avril 1827,
du ler JuiUet 1828, du 24 Janvier ,1828, du 22 Mai 1832, du .30 JuilletJ834, du 29 Nai
1835, du 10 Aoflt 1835, du 31 Jaiivksr, 1837 et du ler Julti 1840 sont prficis et d66ident
la meme question ou du moini le mfrme principe que <»lui intoqu§ en cette cause. Les
antres arrets la decident implicitcment. Cel^i dul I.Mars 1816 est important. La
jurisprtidence sest si Aien etablie sur ce point qu'en 1841, le droit du vendeur non-paj6
de demander la rdsolution de la vente a ete restreint i)ar lart. 7<7 de laloi du 2 Mn
1841 qui est ainsi oongu. -

:

" L'adjtfilicatio'n ne trapsmet i I'adjudicafaire d'auires droits k la proprl6t6 que ceux
" apparlenant au saisi. No^inmoins I'adjiidicataire ne pourra 6tre trouble dans sa pro-

.\-*-

y-
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"pri6t6 p,r *ucune demande en ^solution fondle Bur 1« d6faut de pa7.»;nt du prix

n«e au greffe du tribunal ou se poursuit la rente "

Dalloz, Diet. Q6n6ral, Vo. Action, Nos. 99, et 100.

M. le Juge Bertheloi, upthtf de savantg commentaires sur les pr^entions re8-
peotives des paHies, a rendu Je jugement doDt fuit la substance :

"^a Cowr apr^s avoir, etc., etc.

^"ConMant que par la loi du pnjs Paction en r&olution de la vento
faute de paiement du prix appartient au vendeur ; que le defaut d'enregistre-
ment de eet aete (par David A Girard et uxor) n'a pu prejudicier A I'exereice
dece droit par Je demandeur, etqu'iln'a aucunement dia,inu4, renoncd, ou
d<5tru,t son droit A I'exercice de Taction r6solutoire pour s'fitre port^ opposant

«1 1 1 Tl'j; ';!'?'"*'"" ^''*' P'"^ '* **•* ^'"'" ^-'Huet deson acquisition
du 11 aoftt 1858, dMare r^solus 4 tout fins que de droit :-lo. Le dit acta

.

de vcnte du 22 Juin 1867, par lui consenti aux dits Bustache Girard et Zo6
Bissonnet son^ponse, devant le dit Mtre. HurteaU-/»t conftAreVnpUiresr

' 20. celu. rfu 11 aoftt 1858, reg^ devant Mtre Hurteau et confr6«srotaires
consent, par les dUs Eustache Girard et Zo^ Bisson«,t au dit Louis Ohoquet
«» f°«««t seulenient qu'il concerne et affeete le dit immeuble en premier lieu
dftignd et oe A d<Jfa«t dttl paiement de la somme de 1215 due eomme susdit

r^ nufgr* dans |a preprint* et posaession du dit immeuble, et ordonne que le

meuble de mdme qui si la vente n'eftt jat^als eu Ueu. '

" Et oondamne le dit Louis Choquet k abiindonner sous six semaines de ce
jour k possession du dit lot de tern, en preniier lieu d^crit, ^voir : cette par-

" ue, eto., etc.
'» \ ~

"Si mieux ,i'aimentleB:ditsdtfendeun;Uyer.ti demandear sons le d^lai
Busdi^ la Busdite somme de $215 iveJrhfl6ret, eto.,Vt dans tons les cas les d^
pens de oette acUon diatraits 4 M. Mag. Lanotot, avdeat da demandeur. *

'

m en outre la Cour dMare que iaute par les dits dWdeur de paver cette

.i , ^.f
""* *° **P'*^ ** *°*^^*' «*" «" 0* *« dema^enr proe^derait (suri

I*

le dtffaut de oe faire aprds le d^lai de six semaine.) poar seto r^int^r dans
la ponesaion de la dito partie da dit immeable,U nesera admis & le faire quV

'prAe d6pot aa greffe de oette Cpv de la somme de 700 livies, ancien cours"^
qo il a leyne k oompte da dit prix de vente, avec int^rfits, eto."
Mag, Lanctot, avocat da demandeur. ^

A.A. Dorian, Conseil da demandeur.
^

Ommet et Morin, Avooats du d^feedeur

David
Tl.

Oirard.

VJ

.

I
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* *

: '. V.

; '\
.

"
^ > V-*

..H^

5— J^

,
-" •-

.
- - - ir" -;

'

"-=>'l^
.1

•
,^!

.'-';
V - ^ '^y

::'
,

•

-^ « * — -^t
- r. W^ " ^

^^ V •^'i^ffl^^l

AS;. ^M r .,^'
'^



^^r ^'„ (-"JOS >• t .^'* ,>^fe>»ST/(i^

126 SUPERIOR COURT, 1866

* SUPERIOR COURT.
MONTREAL, 31bt MARCH, 18S6.

Coram Day, J., Smith, J., tioNDELET (C), J.

No. 2428.

Brown et al. vs. Smith et al.

AWARD OF ABBITER8.
IlKLD :—That In a report ofArbitrators appointed b]r the Court It Is not tufflolent for the arbitrators

to return In the terms of the rul^, that they had "examined the prooeedln||t of record
In this cause, examined the witnesses of the parlies under oath and deliberated, " but
such report must allege that the parties received due notice of the meetlnRS of the arbi-

trators or were heard in support of their allegations, and a Report omitting to allege
such notice or bearing wtti bo annulled and set aside on motion to that efllsot.

A rule for referring this cnso to arbitrators wasissuod from the Superior Court

at Montreal in the following terms:

'* It is ordered on motion by the pliiiiitiffs by consent of the defendants that

/ the facta determined and defined by this Honourable Court as the facts respcct-
~ ing which the special Jury ordered to be emponnellcd to try the issues of fact in

this cause were to make inquiry, be referred, and submitted to the final arbitra-

ment and^deoision of three arbitrators to be chosen by the parties, that such ar-

~~bitnrtor8 shall have ^Ire power tOTJiamine-the partics-anA-their witnesses undor-
oath, and if they should see fit to visit and examine the leather in the plaintiffs'

declaration mentioncd,or any portion thereof,and that they the said arbitrators or

)i majority of them ahull make their award to this Honourable Court upon each of

t.c facts so submitted to them on or before the thirtieth day of July next, which

award as to each of the said facts shall be final und binding upon Ute parties

hereto; and further that James Court, on behalf of the plaintiff, Edwin Atwater
on lehalf of the^defend&nts, and Jumes B. Greenshicldsj agreed upon by both, be

the arbitrators in the premises." .

afei

On the 18th September, 1855, the return day,. the rule having beca cxtetWRsd,

the arbitrators made their report in writing, as follows

:

James Court, of the City of Montreal, accountant, on liehalf of the plantiffd,

Edwin Atwater,of the same place,merohant,on behalf of the defendants,dndJames
B. ijlre^nshields, of the same place, merchant, agreed upon by both, being the

arbitrators appointed under a rule ofthis Cburt,ofdate the 18th day ofJune,1855,

by which role it was ordered that the facts determined and defined by the satd

Court as the facts respecting which the special Jury ordered to be empannell9d

to try the issues of fact in this cause were to make inquiry, be referred and sub-

mitted to the final arbitrament and decision of three arbitrators to b3 named by
the parties, to wit the arbitrators, aforesaid ; that such arbitrators«hould have the

power to examine the parties and their witnesses under oath, and if they should

see fit to visit and examine the leather in the plaintiffs' declaration mentioned,

or any portion thereof, and they, the sriid arbitrators, or a mjority of them,

should make their award to tho eaid Court upon each of the facts so submitted

to theui on o? befoje the thirtieth day of July, then aiext, to witj July now last

past ; and whereas by another rule of saigtHimourable Court, of date the twenty-
,

seventh day of June lost past, it wnMrdered that th^ dielay fixed for the report of

the arbitrators appointed in this cause, to wit, the aibitrattors j^bove named, be ex-

tended to tho twsnty-sevcDth day of Sdptember then next, to wit, Septembe

^^
-." -'SAsS?
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ordefendants, and i^for thSlaTntift to

To the tenth, the said arbitratorg sky : We find for the defendant
Dated at Montreal thia 18th day of September, 1855.

fr Jambs Couet.

Edwin Atwateb.
Ja9. B. GBiwwHfffBT.ftH

Z thev?hp ^7 V /f "t'"***"
^' "P"'* *" *»•« •*'* llonourM. Court Brow. t-.

iJchLt " rr •?"*"« ""•"'"*^ *''" proeeedinga of record in this sm\'-^^

r£S^''"""."** '^: ''""*^ **^ *••* ?""«• ^-i-'-o.th, and having

!ffcJ^ ??""';""''' their award to the said Honourable Cotart upon
«aoh of the faets so submitted to them, as follows, to wit •

Firstly ^id the plaintiffs on the 22nd day of March, 1853, purchase of the

11^80 .1 "'" «^'"'^'^« «'"•««- -le leather, at'one shilling per ^oundund 680 sides heavy Glasgow sole leather at eleven pence per pound ?
io the first, the said arbitrators say '' yes "

iuT!\ ^/ TJ^^f^' "" ^^' '^"'^^''' ^'y «f »'"«»•. 1853. purchase of '

thejefendants 652 sides of heavy Glasgow sole leather at elevenpence per

To the second, the said arbitrators say " yes."

«.nT*;l"^" ?iVif,''f?"^''»»«
ot the time of the said sales respectively repre-^nt the said 1200 sides to weigh 20420* pounds, the said 580 sides to weigh

13144^ pounds, and the said 552 sides to weigh 12892 pounds ?
To the third, the said arbitrators say " yes."

f? .!i • I '* ^**^*' '"' •'^ **' '"''^^^' mentioned in the Bills of Sale ther«^. •

of l^led in this cause as plaintiff's exhibits, numbers one and two ?
To the fourth, the said arbitrators say «« no."

'

Fifth. Did the plaintiffs pay the defendants^r th^ said leather at the ratesand according to the weights aforesaid, the sum of £2214 78. Id. cy?
To the fifth, the said arbitrators say " yes." • „
Sixth. Did the said „.idd8 Glasgow sole ieather at the time of the delivery

thereofweigh 20420* pounds as represented by defendants?
*

To the sixth, the saidVbitrators say « yes." "X
^Seventh. Did the said heavy Glasgow sole leather weigh in all at the timeofthe dehvery thereof 13144^ pound, as represented by the said defendants 7

10 tbe seventh, the said arbitrators say " yes."
Eighth. Did the said several lots of leather, or either of them, and which, sus-

tain any loss or diminution in the aggregate weight thereof after the delivery ^

thereof to the ph«ntifis,^nd to what cause is such lessor diminution attributable?
J^«>he eighth, the saw arbitrators say the said several lots of leather susta^^^^

loss and diminutioD in ihe aggregate weight thereof after the delivery thereof tothe pla.nt.& and such loss and diminution is attributable to atmospheric causes.
Ninth Are tho defendants indebted to the plaintiffs in any and what sum

for such deficiency in weight? ^ " »«- Bum ,

To the ninth, the said arbitrators l^~«<^no"" '/

"* ' i.
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Ti.

On the twenty-scoond March following the plaintiffB moved that the said n-
port bo declared and held to bo irregular, insufficient and illegal, and be annulled
and set aside with costs for the following among other reasons :

lit. Because the said award and the different findings and answers therein
contained arc inconiputiblo and contradictory of each other, and are va-ue and
apibiguous.

2nd. Because the said award does not fully and completely or sufficiently an-
swer the questions which by the said rule tlie said arbitrators were\equired ta
answer. '

3rd. Because it docs not appear in and by the said award that the said par-
ties or any or ejther of them were heard on the matters submitted to the said ar-
bitrators, orj;cceived any notice whatever of the meetings of the said arbitrator
or of any of their proceedings or intended proceedings, or were present at any
such meetings or proceedings.

4th. Because the soid awnrJ is in every -respect illegal, informal' null "and •

void. '

. , /

P«R CuRUM.—We .are compelled to reject the award in this cause, its it does
not appear that any notice was given to the parties. We think thU an absolute
nullity. The repfirt itself is in every respect good, but the want of notioffV
the parties B fatal, and we are obliged to reject it.

The Judgment of the CouH was motive as follows :

The Court; having heard the parties by theifoounsel, as weU upon4he motioa
of the defendants of the ^wenty-second Mar«h instijnt, to homologate the award
01 the arbitrators appointed under a rule of this Court, dated the 18th June last
past, 08 upon the motion of the plaintiffs of the said 22nd day of March instant
to set aside the said award, * considering that it doth not appear that the par-
ties were heard before the said arbitrators, or that any notice was giVen to them
to appear before the said arbitrators, doth reject the motion to homolgate the
8«ud award, and doth grant the motion to reject theaaid award with coats, in
consequence doth set aside and reject the said award.

JBadgleif tj^ Abbot, for plaintiffs.

John JT Day, for defendants.
(B.J.P.) ^

Award annulled.

"irr—

'
;

MONTREAL, 30th SEPTMIBE^ 1861. 1

Coram Badqlky, J. >

*

No. 1130. " V
,

*

''

CuthbertV8.€uthberi.'. „

- -— :~ BBOIT D'ATNliSBj PARTAOE, tio. ^'
,

'

Wi-I.
'^^l^^'f^ W»« .'proprietMy right. «B.ot be eI.iD»d a»^«, a wlU ; by tbektat M>n of the testator m luufraetuiT legrtee, bat Ontr •• MHtUn' t^HUutat.

^ a. That •p<irUigeproviikmnae»n be ordeied atany ttme between arafruetiuiy lejtateei.

/Vr Cartom.—The late Honorable James Cuthbert, the grandfather of tbe
parties, by bta last will executed in 1798, substitated or entaUed Jhis real pro-
perty ftr 1«0 years, then to belong tp auch his desoe^dants to^^hom it was spe-
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rers thcrciD

ctally limited by the will. In the interval ho gave to hU children thu^eiyoy
ment of the revenues of his seigniories mpcotivoly during their natural: lives
and thoir children s after them. The parties in this cause are his two surviyinR
grandchildren, and the children of his son James, to whom the enjoyment of
the revenues and proBts of the seigniories of Borthier were limited.

They are the smrvivors of four .children, one of whom jlied in October, 1 84d,
ood the other in August, 1855, both without descendants, and amongst whom
the scigniorialroVStoes had been divided in shares unty their deaths. From the
death of the last oi^hese two, the two surdvors, the parties in this cause, have
each enjoyed the seigniory of Berthier j but the defcndent, as the eldest, has re-
tained exclusive possession of the manor and its dopendendies, upon the grounds
01.ibe droit /d'aines$e. ^ ,

The plaintiff does not wish to remain indivu any longer, and claims an im-
^ediate provisional partition of the seigniory of Berthicr and its dependencies
in the usual manner, including thcreiA the manor-house, &e., &c., and he further
claims from the defendant £500 for the rents, revenues af the manor, Ac.
up to the institution of the action. The defendant, the eldest grandchild.
,^dshi8 exclusiveright 4o the enjoyment ofthe manor, &o.,par droit d'ai-
ncse, inasmuch as the property is vn Men nolle, and moreover two-thirds parts
iniUpartase an4 further a. set-off of £1000 against any sum that mighVbe
found due to plaintiff under the partition, for improvements and ameliorations
in and upolT the manor houses, &c. -'

Issue has been joined upoti these pretensions, and the cause has been submit-
ted by the parties.

As to the droit d'ainesse, as the parties taice as legiitees under the wiU, and
not as Urxtier, ah inte»ta, no droit d'alnes»e can enure to the defendant where-

' bT he has the exclusive erijoyment of the n»anor and two-thirds of the enjoy-
mSnt of these^iory

:
on the contrary, both parties are on equal rigfits in the

enjoyment of the entire «ei'gniory, nmnoir and aU, and therefore the defendant's
.pleas and pretention in that respect must be rejected as it now is for the follow-
ing reasons :-lo. The parties respectively claim their rights as uiufWotuary
egatees, not as hiritier,, the droit d^aineue is a proprietaiy right, the right of
the parties^is only usufructuary of the property, and moreover this point has
been ^ttH in the case of DeBellefeuile vs. DeBellefeuiUe, 3 L. C. Reports, p.
161. 2o. Where tjietestator, asJn this ease, hasnot specified the portions of the

''

seyeral usufructuaries, the right of enjoyment shaU be equal amongst them.

_

Sile ttetateur al4gu6 4 pludi^urs I'usufruit d'un objet, eonjointement, sauH
rtgler les portion? de ohacun, les usufniitiers partageront entr!eux.' Le testa--^u«st Ijmaitre de fair^ lui-mgme le partage ou de ne pas le faire, Wr«c«i«
ttah initio pro parte («AVftd neldivis&constitu. S'il a r6gU les portions!'
chaque ,„d.vHid particiiH«^ aux fruit, dans la porportion fi,6e ; en cTdenou
fixation ^desa part et que les usufruitiers ne puissent pas s'nccor^er^la loi ii

'!!?"'I^n ^
.

' ' "' ^ ^- * «"«/•«« «««»<«''«, leur rappelle le mojen usiuJ
en pafreiUes oirooi^stanoes, savoir : le rjoours & la justice. Salviat, de I'uaufruit
f 56, n now ftttriiportio adjecta dimidia pard sebetur. io. The riglit to »—li|ioiLj)£ th».«>jo|iBeBt-l»kniga to the nsufractuafy u weU as {q-IS^ J-omT"

Cutliboct

GuUibitrt.

X

* '(
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.* ^ ^
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. (

-4

lieqMthyolil. proprietor, as "nul n'eit tenu d'attrer en communion contre ion ^r/," lo "nul
BMthe.. "ne peut 6tre oontraint H deineuror dtius J'iDdivifiion et supporter les inoonv^

" Dients dPuno jouiBsanoc commune," says Proudhon
; «nd this rule is of snoh

strong application that " paete de no jamais demandcr partago ost inutile,"

Lacombe, p. 47, 2e ptirtie vo. piirtage. "On pcut demander partage quoique
" la jjjjoso ftit 6t6 indiviso par quplquo tpmps que ce soit, bien qu'on tit joi^i e6-i

"par^ment fort longtcmpp. Even if the" testator should have prohibited it

;

" de mfime h defense par Ic testateur ^t inutile.',' 4o. The will |n Ihis ease
does not extend the substitution or entail to 1*0 years, but does not prohibit and
prevent these partition of the enjoyment aih6ng8t'thoso*'eutitled Vb It. .' ' '

^Under the circumstances the plaintiff's auction is well founded, and the par
^»5ie;)r<y;,t»io/mtns ordered to be had «nd^8ccr(wined'by iKt/Jer/*.

J^orion, Dorion<S! Siiiiad, for yhiatiS. . .

'
. Stuart for defendant. L_ [ ^4_jr; i"^ 1

(.P-RLi)

-T^

'4.

g COUR SUPERIEURE.
• * ' MONTREAL 28 AVRJL, 1862.

. .
Coram B|niTHELOT, J, \

N(i. 1105. ,

- McCarthy €t al. VS. Barthe,

Jnge :-Que le d«ftndeur «n pla^ant i I'eneontre d.'un billet^dans Vetfiee aetnelle qu'U ne I'a eoB
MDti que par snrpri«« eet^na raleui siiffiwiite et eflbfUve ; nuiii qoi ne nle parm sJgi^a-
ture

;
n'est pa« tenu de produire nif affldi^vit en epnfornUte * la aecUon 88 du chaoitra

88 dea Statna Qefondus du Bas-Cai^da. .

les demandeura ayant poursuivi lis d^fendeur pour le recouvrement de le

JialaniNB^de jm billet promifsoire ; savoir : £92 78. lO^d. k d^fendcur plaid;i

I'cxception^ivante^:

—

^

Qu'il yi j>a8 consenti aux d^mandeur^le billef qui fait la bfise de oette ac-
tion

; mais tout-simplement k I'^poque de la date du dit billet, les dits deman-
deunr agissant par rentremise de run d'eux, savoir : par lo dit Ihyid McCarthy,
r^prdsentant au dit difendeur qu'ils ^taibnt en grand besoin d'aigent, pressdrent
et soUicitdrent ce dernier de vouloir bien leur sousorire un blano cle billet que
lA etalors lis lui pr^scntdrent, en lai disant qb'ils le rempliraieot eox-mlmes,.
ajoutant qu'il ne s'^lAverait pas & plus de soixante-quinse dolUrs k quatre-vingt
dollars

; qu'ils, les dits demandeura direnfalore au d^fendenr fitre Te plus que
ce dernier p9uyait leur rodevoir sur les ouvrages faits & son bateau—«cAooner—
que se oonfiant aux representations des dits demandeurs, le dits- d^fendeur aoo^
da alors k leur demande ; en leur souscrivant le blanc de billet en 'question qui
fot rempli plus tard par lea dits deqiandeurs en y intrant le montaat i6cuJa6
par cette actido.

,

'
;

'

.:>-^' '
'

-f -
.

Que le billet dont le montant est reclame par oette action est le mdme que
celni que le dit id^fendeur souscrivit en blano. ,

Le dit d^fendeur alldgue et me^ en fait ; queje fcit a I'ipoque 4 laquc|le il

•ouscrivit le Wane de billet en question' sous leiAusses representations de^ dits

demandeon il ne devait tout an plus & oes derniej^L-qu'nne somme de soikante
4;«<>i*Mt<^uin«e4dl«rfrpeuHmt wttHB^il^aeraexpliqutf oi-»pr

' -
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Qu'A r^poqne en qnestioD, UToir : lori de la/hooacriplion du dit blaoo deM«OaHhy«ti

. billet, lo dit d^fendenr ne dofait auz dita dcmandeara que pour une boliance Barthc.

'^ d'ouvragea faita- par euz ao bateau («/iooner) di^ldit d<srendeur.

Que lea dita d^mandeura aTaient cDtrepria ot i'^taient obligda d« fairo et par-

faire toua lea auadita ouvragea en qucation au dit bateau (fcAooner) du dit d<l->

fcndeur k I'exoeption du halage et cal/atage qui devaie'nt 6tre pay^a txtm pour

la somine do trente louia courant, auivantqunl appcrt & un dorit aoua aeing

pi;iv^ do la teneur au^ante, aavoir : " Capt. TSStihe, Sir, to ahcaltb and oaulk

your schooner will ooaC thirty pounda ; hauling out and oaulking old work eitra

notincludeij; D. & J. McCarthy & Co." etflequd.^orit Bona Being piivd eat

produit au/Botttien doa pr^sentea. '
!

' ^
> Quo les ouvragos pour ta bonreotion desqutila lo priz eat Btipul6 au'susdit ^ri(

BOUB Bcing privd sont idcntiquement lea mSmes ' que ceuz quo lea demandeurs

ont faits au suadit $chooner in dit d^fendfior^ et pour lesquels ila r^clament cent

sept louis, diz aept chelina et\diz deniors et demi courant auivant qu'il appert (\ ,

^
' leur coniptc fourni.au dit d^fendeur dejpuia la souaoription du dit blano du bil-

let produit au Boutien dea pr^aentes. ^ ^ >

Que lea dita d|j^andeur8^e firent au acAooner du- dit d^fendeur que oe

qa'ila a'^taietftobligt^a de faire pour trente louis par le dit ^crit aoua aeing priv^. .

Que les dits demandeurs chargent do plus pour ce qu'en ?ertu du dit ^orit, ..

ilB avaient le droit de ohaiger sous forme A'extra, t^ne somme de quinze louia0
couraM: '

|!

Qu'en supfosant que oet item de •quinae louia oourant serait un priz raison-

nable^y dits demandeura n'avaient paa le droit, ik tout ^vdnement d'eziger du
dit.delendeur pour lea onnages en queatioti plus qu'une somme de quarante*
cinq louia courant.

'

,

'
'

Qtt'lmm^diutoment aprds la confebtion des dits ^ouv^ges et de I'liyea mdme.
dea dits demandenrs, le dit dtffendeur leur aurait pay^ & oomptej une somme

*

de trehte louis eourant, ce qui laiaaait avant la aousoription da dit blano du bil-

let, une balance de qninie louis courant en faveur dea dita demandenrs. '

,
QvedepirlifMa aonaeription du ditblanc du billet^ le dit d^fendeur' aurait

payd aoz dits demandeurs la somme de douse louis courant en faveajr ides dita de- --^^_
maqdeurs. '. :\-- y-- i • ^- ; ^

'

^'-"^

Qu'& tout dvdnement la confection des oayragea en queation oe valait p&»
plus que quarante 4 cinquante louis courant y oompris Yextra.

Que n^anmoins pour ^viter touie difficult^, le d^fendeur aurait ofibrt auz
<d}ta demandeura avant I'inatitution de la pr^nte action, one somme de aoix-

^te louis dit cours, laqaelje dite aomme, il, le dit ddfendeur a toujours 6t6 et
est encore prfit & payer auz dita demandeurs/ si oes demiers Teulent I'aocepter, ^

/et p«ar laquelle il offire de oonfeaser jugement aveo int^dt i compter da vingt- •

deax avril,mil huit cent aoizante-an; joar "d'^bdance du billet qui fiiitla

bise de oette action avec d^pene d'nne action de cetteclaaae. l ;* 1
"^ Pourquoi le dit d^fendeur demande acte diitroffire de oonfesaion de jugMnent
qu'il fkat par les pi^nteset oonolat & ee qae^le jagement ii 6tre renda en oette .

eause ne le apit que pour la dite somme de SQizaitite louis oonrant aveo intdrd^ *

.— i
(Bapber da Tingt'dem svril mil hait cent soinate-UB ; le 15Bot'iy66 -.

1±
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dtJpcns do contoBtation contro Ics demand^urs, dans Iq paij ou jls n'uoooptoraient
.paa I'offre do oonfoMion do jugomont oootonuo on ooa jirducntes.

Lo 25 avril, 1862, loo dor«andfllir8 firoot motion k ce quo I'^ccptioji p6-
rcmptoiro proddito on cetto c mso por Jjs dit d<5fondo|iir ii I'oncontro do lour ac-
tion soit dfSolar^o irrdgulitirc ot aoit rejcUSo do la pricodure en cotto oause ot
niiBo do o6td comrao non avenue: on autartt quo par la\dito oxception, lo dit dd-
fendour nie la viriti du billet promiMoiro qui fiiit la iL do oetto action ot une
partio importanto d'ioolui et cc saus avoir produit un aifidavit on oonformitd a
la loi, a I'offot quo tel billet n'est pxt vrai .et qu'imc partU importante d'iaslui
n'eit jMtt vrai, \q toat avco depoQB. -

Lors do I'audition do cottc motion r

Liifrmaye pour lea demuudcurs protondit : (|uo quiquo lo djHcndour ne
niait pas sa signature par sa defense, ndanmoins il attaqu/i| ot niuit la vdrit<i du
billet ot quo vuleur n'avait pus ote ro^u par lui. ^

.
' I /

Archamfmult pour lodolondcjir, ropoodit, que n'ayai J pos pluldd uno ddnd-
gation gdndralo ot ayant simplemont alle-ud certains %iti qui dtaio.it do ni^n
a repoussor la dcmando dea domnndours; lo defendour i^'Utuit pas Wuu drpiio-
duiro un affidavit ct que toutpl.iidoyor alleguint acoommUation ou paicmonfc ne
ndcessitait pas la produotiqn d'un affida^t, \

Per Curiam :—Los iaits iflldguds par lo dofendeur ne Idocssitcnt pas la prq-
duotion d'un affidavit tel que requis par li session 86 du ohapitre 83 desStatuta
itefondu du Bas-Cunada.

|

La defense n'est pas uno ddiiegation gen^rale et no toibe pas dans la cat^"
gone des plaidoyers qui au ddsir de cette session doivent Atro soutenus par an
affidavit. En cpnsdquenoo la motion est rejetie aveo d^pons.

Lafrenat/e et ArmHrong, avoeats des doniandours. -,

Archambauli, avooat du ddfendeur. ' -

(». B. L.)

r^-SUPERIOR COURT.
MONTREAL, 26wi MARSH, 1862.

Coram Smith, J. «.

No. 826.

Ford V8. Butler. ?"

This was aa action broufttt by the plaintiff in his quality of universal legatee

lZ^TT')^''fh''' the recovery of 1400 Ld interest, k't byH A ^'^''^T
'""' t»*« -"^-tt of June, 1858. The defendant de-nied any indebtedness,M averred that the plaintiff was indebted to him

Interrogatones^jar ^it„t article, having been submitted to the defendant.
n answer to the flfth,Xi.. « Did the said Elizabeth Wilsoirever deliver to youin^r hfefme, a^d s^ when, the sum of $400 or any other sum, and say which

1858, that the Slid ^luabethWUson paid me t400,h,-»».«i,. .„„...^,.. V

. ^ A
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^ii S'^.""''"'*"" *° the iamji effect were mnde in anBwer to the 7th, 13th and
r^'tlh interrogatories, and to the 18th interrogatory defendant annworcd, '« The
^•ftid miiabcth Wiiren paid vi^j0 snid iiuni of 1400 fof a debt which the knew
'-Jwas justly duo tome for board, lodging, woshipg, and entertainmcnta during
.|o(snc(i8 on several ocoaaiooB, wMoh ogiamenoed in the your 1846, and eontinueii

# lintil the time of her death, aaj about 14 dayH before she iiod." /

\Wio parties wont to fnyu</ein November, 1860. ,P»rol evidence WM adduced
on .the pnrt of the plaintiff, and objected to by dofen'dant, whoso objections were

. overruled by Mr. Justice BadoKev, the Judge presiding at enquete. On tbo
X. 2€th November, 1860, a qjotioo taS. made by «he defendant's ootinsel, " that
-' tlie ruling of his Honor Mr. Justice l^lgley, the presiding Judgaatewjul/eon
^ho 7th November, 1860, overruling the objqotloa of defendant to the examin-
ation of Louis Alfred B'Amour, r witi^ess ojilJnined, bfl revised and reversed,
and the evidence of said witness be deoloind illegal, and rejected from the record,
as no mmmtncemfnt de pr^uvt par icritm made by'lhe plaintiff, to justify the
adduction of parol evidence such as offer^ by the plaintiff, and given by
said witnoM, and inasmuch as the issue in this cause, to wit, a loan of money as
between parties not traders, cannot be proved b]^ parol evidence."

On the 30ih November, 1860, before Mr. AsstvJustice Mqnk, judgment Wa«
given on the defendant's motion of 27th Novemb^, maintaining the ruling of
Judge Badgley. To this judgment defendant's counsel filed an excepUon." -

On the 20th March, 1862, another motion was made by M. Doherty, counsel
for defendant, to maintain his objections to the parol evidence adduced by the
plainUff, and to reject the said evidence, inasmuch as there was no commence-
ment depreuve par tcirt of a- contract de prit de conwmmation, the alleged,
cause of action, to justify the introduction of suoh parol evidence.

"

On the 27^h March, Mr. Justice Smith gave judgment in the cause which wa»
imxmotioi:

^"The Court having heard 'the parties by their oonpsei, upon the merits of

"

this cause, and upon the moUon. of plainUff of the 20th March instimt, that the
objection by him mado atEnquSte at the examination of the witnesses, George
Carter and Thomas Sexton, be deolarod good and valid, and that depositions of
aid witnesses be declared Ulegal and bo, set aside with oosts, and also npoo the
moUon of defendant of the 20th Miaivh instant, to revise and adjudioate upon the
objeetiQns made by the defendant to the parol evidence adduced in this eause and
rewrved, that the said objecUon be maintained and the said parol evidence so
adduced and given by the witnesses in this cause by the plaintiffbe rejeoted with
costs, examined the proceedings and evidence of record, and having upon the
whole duly dehbented, considering that the said plaintiff hath fully proved the
mtenal allegations of his said action, and that the said defendant borrowed
from the late Elisabeth WUson, widow of Ennis MoMullins, the sum of $400
Mder the terms and limitations set forth in the declaration, and that the said
defendant hath altogether failed toshew that be is not indebted in manner andfwm M^decUrtd on. And farther oonsideHng that the said defendant hatb
•dnutted in his answers tttr/a.V.e« arftcfe.,V he didre<bive thesaid sumof

1

rortf

Duller.

^
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BMudry

elill r
^' "'^ '**• ^'"" **"*'"'""' ••*«» »'•»»' f-"«* t« -how tUe.«ton«e of .ny ncoount .«.in.t tho ,«i,l Damo M^MuIlio., or «, Indobfd-

ol.™d or pn..«mod th.t tho «id .o« of ItOO wo, wcoirad by tho .aid dofon-d t othorw.«, th.„ M . I..aa. Tho Court doth oo«d.«a tho .'id defend. L
..id .um of 1400 wuh iatere.t thoroon from tho 9th d.y of Dooombor. 1859

Lafl-on.yo and Papm, thoTJHiintiflr. atttornoj.. /

To^ion
• '"'"" •»'«''«""«'-yJ"<l»nont complalood of ia tho .aid

"
/i«A-«^e.f/^V,^„,lbrpI„i„tlff:

/ Judgn,cnt f»r plaintiff; '

il/. Doherty, for dofondimt. ';; ' f
(J.,L. M.)

. /

f — —
COUR SUPERIEURE.

MONTREAL, 3l8T MARS, 1861.

I Coram SMrni, J.
*

.

'
,

J No. 129.

Beaudry v.. Laflamme et Davit, Intervenant.
/

Lo demandonr alloguait dans sa ddolaraUon que le 4 avril 1859, A Montr6a»
il dtait propr,dta.ro et eu po.sae8aion de quatre chevaux, et que 1& et .lora le de-fendeur dans le but d'.» disposer sans son oonsentemont ni autorito, les avaiont
enlevft ill^galement.

"»«'•»

.jy
~tte "leUon, le d<5fendenr plalda qu'il dtait coainjoryant de ohevaux en «.

ci^t<Javeo le demandeur, rotiraut la moitid dos profit, et suppor^int la moiti*
des pertos; quo ees ohovaux appartenaient A la sooi^td et quV^s en avoir vendu
plu^eursautres, .1 avait vondu ce«x-lA4 Mr. Augustus G. D^vis, pour lasomme

Puis intervienj M. Davis, el prenant fait et cause avco le dtffendeur, il i^l..ma la prpprietd desohevaux saisiff, avan^ant qu'il leu avait achotds du d^fendourIM .vnl 1859 pour 1675 dont $475 avatent dt^ pay^e, laissant une b.l-»ee
de »100 encore due; qu'il en avait obt<mu la livraison et que Ibrs de la s^e.
le 6 avnl, ,len itait en po-ession

; qu'tfles avait achet^ k marcM ouvert
et de Bonn« foi et enfin que le dtfcndeur <$Uit an commervant de chev.ui
ot que lea chevaut en questiop qgi avaicnt <?t^ UvwS. et oonaign^s pour hixtytn-

\ , '

' '

-
.•' ' * .'

-

'

'
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dai •a/«K)mpU) du demandaar. PuU il inv<M|u« l« atatut dm fuotdiini 10 «Ul
VIo.. i 10.

P«i| un autre' pUidoj«r il anutine do plun qua |« d<ifondeur tfuit I'amooitt du
damafWleur pour !« oommoroo Jm ohflvnui, <,ufl o<m quitre ohofaui aaima appw-/
tonti^til laanoidt6, at quo o'ciit pondant que eotto aook$t6 durait qu'il arai^
ain« traonlgA de boiinojfoi nveo le ddfondour. *

A cos difWrontoa ddfonae* lo demandeur rdpondit gtfn^raloniant ot Kpdoial*,
ment que lo d^fondour n'<J«.uit pan con.merQant do chovaui, ni aon agent, tui

• tormPM du atntiil dea faotoura
; mnia q«'au ouiitraire il n'ouit quo aoa aerviteur

ct hoiumo do omir, ol«r«4 du .oi» do ccs cliemui
;
quo, ai auouae vonte' Avait

ou lieu, cllo dtnit irr<5;^uli«re ct nullo. /
»Tcl» aont .|«a difforontfl pqints qui furont m.iilovdi dnnn \t^ oonteaia/na et

iiur leaqucli loa pnrtiea alldront A TenquOtc.

A I'audition, M. (3troi,„rd pour lo deiiinndour, dit qu'on jotnnt un obup d'ooil
.
mi hn diapo^itiniM do la l,»i don t^tSxtn, rintorvenant t)« pouvait prdfondre au-
cun droit do propridtd aur Ioh chnvaui aoiHis; que duna l'oap«oe pi^Honto, il

aagjMoit d'uB nKont fondd aur un pouvoir gdndml que lui oonldre lo oonimeroo
prticuhcr auquel il ae livre publiquomont ot a roxoluaioa do tout autre com-
moroe ou bcaogne

;
que oet agoiit, auivant la dootrino doa nutoura, ct franjaia at

anglaia, oblige aon prtnoipal par toua lea oontrnta et aeteg qu'il fuit av«p des
tiers de bonne foi dans lo ooura oidinoiro de son ooinraoroe; quo le fuolour oat
un aAnt do cette olusse

;
que oommo tel, il a l,i pos.sosaion dea maroband^aqui

lui sonl confides pour fitro vendues
; qu'uui youx du public, il a toke la ijoaleur

et lappa^onoo de propridtaire, et quo pour ootto rnison, i| pout en diapojKr eii
son propre nom ;iimus que oependant, de droit oomnmn, lo faotcu/ ne pent pas
disposer des marohandises qui lui ont 6i6 oonsigndos aulrom^nt que auivant lo
ooum ordinaire du comraoroo, et quo tourf s^ aotoa, nod ji»tifiables par la cou-
tame g^ndralo des fuxstours, aont irrtguliers et nula

; qw^en coni^quenoe, de droit
eommun enoora, lea vcntesdea faoteura doivent fitr« pour argent oompUnt A
moins que I'uaage do leurtommerce juStifie le credit et que tel usage aoit prou'vd
(Story, on Agency, p. 122. §llO; p. 77. §6)}. BuDldJy'a Paley, p. 21 A U
not«

;
quo los lois atatunirea introduitea en Angleterre et adoptdos par notra

legislature oanadienne, n'ont apportd aucun ch<viigeinent 4 oes rdglos du droit
oommun sur la quality des fucteurs et leur 'mode do vendi« et de disposer dea
effots de lours eommottants (Dunlop'flP^, 00 AaonoL p. 224).
Que I'intervanan^ ne so prdsentait pas dans les'oiwns'tanoos prdvues par la

loi et qu'il no pouvait invoquer ni le statut <le8 facteura, ni la'prdtendue aoeiiUJ-
"

quelapreuve faite par lo demandeur montrait olairemdnt : lo/ Qu'il a aohet^
leachevaux en queation aiix Ktats-Unia et que la propridtd n/poi/vait pas lui
Jtrod^putde; 2o. Qu'il . payd pour/ le transport et le fiCt: de. ahevaux

;

do. Quil en « dU5 en posseaftion depuis le jour qu'il les a aohctes, depuia Je Mm. -

aeneement de fdvrier 1859 jusqu'au 4 avril auivant ; 4o. Que durnnt "^ temp.
^Laflamme n^tait que I'^agd et I'homnie de cour du demandeur, ohargi
„un,qucineDt du aoin de ces chevaux

j 6o. Qu'il dtait reconnu et pria oomme tel
<ievant le public et non^paa comfflor^ant. de ohevaux; 6o. Qu'il I'avait loi-
ttflme ^yoyx6 et Jonfea^ A pl«,i<^rs peraonnea ; Yo. Qua durant ee ^^n..

1%.
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«n "t-n qudl« a«.JipM 4.<.u|yl. d'.ucun. Iln.l«,n ; Do. Q^'une partk

hterrentlon dcTo.r encore In «,„„„ d, flOO; Ho. Qu^k M.udmZ Z
dcn.a„. our do .a proprld.^ et quo plu. ,,artioulic.r«„.ont M. „«,i. Ju\Z.t .vant la vonto quo Ic. ohovau. «pp„rtc„„i.„, , M. Ileaudr, .t q«,

"
Jm^D avait po* lo droit do loa Tondro.

'

M. rorny pour I' IntflrTCna,.t, «,Btbt ao contrniro quo I* prouw fait., r.l«it

L!Z'""/r K^"'
^"''"""" ""'^^'^ **^'»'» --- duram 1-hivor do 85

«.ift r/'"l' '""
"'""'"" """" '" ""'" •''' " '^'"""«- J* iJ^rlaod ••

; q„-a

.-it ^n oot".'
'"' '''.r'"^.

'?'* '^^'^""" "••-« °^ -"'-utre- I
nlf

""'
*»""r''*

Iui-Q.«o,o pour leur .ntrotieri et noarrlturotoJ quo fo.n avo.n., «m, et fcrrag.. .to.; qu'ij |o. K.rtait «,uvoot et le. an on.^;

«n oom».« Morns ot un autre d un nommA Vanhorn, ot doux ^utrc. 4 lloter

remarque 4 Clarke " That'. . nioe pair, of horK,. Loflamme ha, Jhere "
et oaTLalbmin^ arait nidd^ Tendu oes ohovaux dan. Ice «5ourioa de Borland queWohetaux aa..,, ontW «ndu, da^. oe. m«n,o. A,urie. le 5 .ml 1869 a'IZuo^ert et de bonne foi

; qull en av.it pay. lo pri. et qu'il. lal .ni,ntC i^em me joar e e. Jlwr, Iriah
; queofia le jour o^ il ^tait .Her .obet^H«ohev.M en qu-tio., ,1 . vu diff<5renU coa».eryant. de chevaux le. m.rohander

;:r;j.r,e:dr'
'"^•"-^- ^-•^^ ^" - ^- •« propn^t^re, :::;

e nn'lk!;/ wf, "V'"*
'^''' '* commereede ohevanx .veo le demndeur

et qu ilt ont aehet« lee chevaux em question ewemble
; qu'il . p,v,$ pour le fnt

de. ohevanx et leur entretieu et qu'enfin le ^ito.ndeur lui-n.«me .iSt reoo»..
q«. ^U.t en •oe.^td .vee le d^fendeur pour le oommeroe de ol,enux

; qu'a
«tait vm que le demandeur avait p.yA pour ee. ehevaux; m.i. que le dL-de« mettait sea^rvieea dan. la 8oci<t6,et qu'en nn niot c'^taU rien antre0b«M quune «)o.^t6 en oomm.ndite, laqucUt »ei6t« pent m prouver par il-

M. Cart^ en r^plique, dlt que le. ^ourie. de Borland, dont le demandear
*t..t pfopn<t.,re et qu'il .vait lou. 4 oe nommi Berland. avaient .t^ Mu..loirf«p«oe dernier .u demandeur, qu'il en p.y.it le loyer et qu'il po«5d«t un re?\i

.«!! .Vr .
•*'" ''^•'»" '«><««» p.r L.fl.mn,e dur.Qt I'hiver de 18ft9

•piwten.ieDt.u dem.ndeur, mui. qu'il leg .v.it vendu. .« d<fend«ur oomme

- s^
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•MAa
4t«iit imp Incmmodat

; qui. qa.«t tu ch.T»l ^«„.I.. i V.nhorn, II .pp.ru.o.U
...I .u do„»„dmu ot .«it ^u^ »o„du .vofl I... ,,uatr, oh««m ^.w! ,„ „,«.
<,«-.. rt«|i|# |)» A„,^nd«ur U-.T.U pu la rotroaver

;
qu« qu.nt l« d<«f«„d«ur

«,ruU l«. chcvjr. 00..U p..«r l«, „o«er. oomn.a I'ongOK^ d^ d«mond,u^ •

q», U prcuTo dtf^ocUWd duit ln«.te«„K on «u,«„» qu'.llo n'dtnit p.. par .^cru'
CI 0. .Wflm*,. t p« |„*,p.ru do, proau et ,K,rt„,

; .,u„„fl,. ,oU qu. I« dlw.mdour
fut .M.x,.« ^it qu-n fu, .l„,,,|„„,«o^-,g„„t. |-i„,„rve„oot aurtit d& off.i, tm'
.«d«B.«mleon.„torfo,..iof. la bul«nc« du prii. lino, ot no p«.voulolr rotouir
Ainm et Iun ohovuui ot 1111*1 pnrtio du prii dn vont.'.

HiMTii J.-Lo« «,uU q„o.tl(,n« qui mm «mlov.W dan» ootto on»«o mni
lo. Lc dolondeur (Jtoit-Jl \',n^\f, du deumndour da,i. lo oommorce do oho-«u, ? -0 Ou biea «,« t-il I'ogont du do.,.«„d...,r, do ,„«„icNr« A .u.orUor I'Id-
.ar»on«nt

, |.„ Qohct.r/do |„|? I,„ q„e.ti.,„ do «K,io..J dolt fitro oo..,id<r,>«
MU.deu* l«oc-dlfr.«ro^K.„iv„nt qu'll a'agit du d*$f0«dour m. do liutorro.
nant. J ar rupport nu pron.icr nq. uno proiivo J^Jgilo da woi<<.tf n'a 6l<5 fuit« •

car c ct u„ pri„„i,,„ ^rt^i„ j^ ,1,,,^ ^„„ ,,, „^^j^^ ^^ ^^^^^^^^ ^^^ ^^^^.^^^•
prouvor cur mKxMi wtfomcnt quo par 6orit ; ot .rticun nolo ou dorlt do nocidui
net «H«J^u<5 dans leu ril«idoyor«, nl produit dun» la oqum. Kd oott«c'quonoo
IM d<5(o«aei du dAfondoujrdolyont <»tro ddbomdon.
Qunnd ,i rintoj-ma^fil o«t dans I, position d'Un tiers ot U pout commo t«I

prouvor ootte looi^t4 |Mir t^moin«. Maintonant done, Davi. a-t-il fait .uoun«
preuvo vorWo doA)oi«$t<S ontre Boaudry ot Laflamiuo? II n'y a rieii d^ps la.
pr.,uvo8ur eopor«t,« 00 n'cat lo9 nvoux du drflbndour, qui r6p<$tolt A tout le*do qu ,1 <St.lt

IWcid do M. Beaudry
; mai. 00 n'o«t paa aur ce. .voux du

dilfendoi^r que la Cour pout a'appuyor. Voioi Ion faiu : Le domaodour, qui oat
un ncho proprdtairo do cett^ vmo, ayant bo«oin de plusioura chovaitt, partit
pour lea KtafH-Ujiia, ai«,ri,pag„^ du d6fondoar. Rion o'6tait plus natural
p«i«quo LaBammei commo oonnaiaaour d« ohovau., oe pouvait que lui tin
utile dans soa oohaW. Cost en effot M. BiJaudry qui aohdtc lea ohovau. Aveo
d.utrcsanimaiix

,
cc»t lui qui on paio lo pri,, le fr6t et tout leco&t d/tJana-

port; mais oomhbo aurait fait tout servitcur, o'eat le ddfendeur qui m<^ne et a
lesoin dca Aornux pendant lo trajet k Montreal, tandis que le dem^ndeur re-
vteotA Montreal parterre dans aa voiture priv^e; lea ebefaux aont oonduits
•ux «5oun«s du deihandeur, ontre la rue St. Dominiqae et la rue du Faubourg
St. L-.urent.oii ilrfont tenua jusqu'au temps de I. vente. b vaille de la aalaie*
eteoatJAque le d^feadeur les soignait. Pendant tout cot interwllo, o'est le
demandour qui p<mrvoit k la oourrituro des ohevaux ; o'ost lui qui aeWte le foia
ot I avo.ae ot los uutros choses ndcosaairos k leur entrfrtien

; en un mot lo plai.
<loyer do sooidtd do l'iatcrvon:int doit atro renimyd,
Maintonant Laflammo dtait-il I'agent du domandeur de maniire i autoriw

M. Dav.8 k transiger avec lui ? II no parait pas quo Laflan.mo fut le fuotcor
oe M. Boaudry, jouisaant do la posnesaion doa ohovaux et du pouvoir do les

n«taitquele aerviteur «t i'homrae de oour da demandeur, oh»rg<J du soinac
oes ohovaux ot il le disait lui-meme. II oHt vrai que pendant oe (^mpa U U-tUmme sortait loaXhev.ux et lea i^xposait en ycate aur 1> plaoe publiou. .-

'„,•- -

ua^Mne.

.A

=«=

A
•rv

^/



'^.

138 ^ SUPERIOR COUPtT, 1861.

IJ

a.fl.n..,. 86 d^parurdol. possession deae. chovaux. et Ton n'a pas mfime moatrt que
ces ohoses ae passaieoU sa oonnaisaanoc. D'ailleurs daas quelle, circonatanoes
la vente a-telleeu I.cu ? Davis, aeoompagn^ du frtre du dAfendeur, se reirfifii
^curies de Berland, et sanj s'lufonner aucuneineht sur la quaUl4 de Laflamme
sans

8 iissMWrde .l|^cndue^de sos pouvoirs, murohande les ohevaur et oompl6te
ervuite le a.,rch6 dans lu barre de Irish pour »575 ; et ccla mfime aprds avoirenteadu de la bouche n.e.ne du ddfonaeur, du moins c'ost co que rapporte lo^ Wmo.nPaqueUc.quece8chcvaux ne lui appartenaient p^. qu'ils apparToaientM. Beuudrj. et quo pour Ics acheter il failuit aller le voir. II paie le soir
Bifimo 1275, et le lendeniain matin paie cnoore $275. Mais c'est aprds que les
lu.ss.ers fussejjt sur les lieux de leur execution, que oe dernier paieu.euU 6i^
fa.t, a^ors que

1 inrervcnant etuit aussi ouvertement averti du d6faut d'autorisa.

iansLf :"• rf ^" """'•' -P«-^-Vq«'il y a dri^eontradirt^
""^ fr />T'-1 '"

^"^l
"* ""'^'' ' "" ""'^ P°'"* ^^^' P« routes les parties

. etqu do.t decder en favour dudemandeur. Un er^dit de flOO a ^t^ donntf

A V"f?"r* '

'^ ^"^ "'"'' P"' *^°*^'^ """ ^«^ ^^^f^^- Or e'est une
.. rtgle de droit que les vcntes d'agent. ayant la possession de marohandises qui

- leur sent confines pour Stre vendues, ne doiVenX pas fitre faites-i credit ; maisqx.au contra,re dans tons les cas, eos ventes doiveat #tre argent ^TomptLnt. A
itio.,.8 que I'usige de leur eommeree no justifie le «jatraire; et non-seulement

• on na apport^ aucune preuve de ooutume ou usage A eet effet, nlais mSme;
Je demandeur i prouviS que les eommeroant^ de ^heveaux, pour'l^ltmpte^:
desautres, venda.ent tQujours argent comptant. Bnl^n ^ Balance de $190 auJ
rait d& dtre offei^e avec I'intervention.

Carter <fe Girouard, pour le deraandeur.
Leblanc & Caitidy, pour le d^fendeur.
Torranct & Morris, pour I'intervenant.

(X).o. ,'
.

4i^ugcfien||p^ar le deman

i

t>^'j %^

COUR DUBANCDELAREJNE.
IN APPEL.

DE LA COUR SUPERIEURE, DISTRICT DE MONTREAL.
MONTREAL, DBCBMBRB 1861. *

Coram Sir L.B. L.pontaine, Bart., J. C, 1.E8 Hon. Attwrn, Duvau,
MfeRBBITHJET MONJ&BLXT.

^* S<f>^*^'^ire de Quibec ya. Vinetet at.

, ^ ~tt9 cauM nnjugemeat interlocatoirefut rendu par I. Cotor Sup<JrieureA Mont«Jal le 31 mar« 1861, ordonn.nt A un notai«, partie d«a c.^, dT
produce la minate d'un cerUin aote au bureau da Protonotaire. Lea aatn»
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Wfendeur., nK^oontonts du jugemcnt, firent mction daaa l» torme ,de Septembre fi^erttatil.
1861, de I* Gour du Banc de la Keine, pour permiasion d'«.i uppeler. : /ihow.
Appelreftisd ittendu que lead^Sfendeura n'avaient [la* fait diligence. }U

^aursient dQ faire leur applioation dans le terme^de Juio.
J^orion, Dorionet Sinical,pom\Mdetiitiaiean. >•

Loranyei' et/riret,]povir\ead4fmiean.

(V. P. w. D.)

COURT OF QUEEN'S bench; lafi:

MONTREAL, 6th SEPTEMBER, 186L
*

•

Coram Hon. Sir L. H. La Fontaine, Bart, Ch. J., Arvmk J.. Dcval, J.
•

, . M«MDITH, J., MONUKLKT, (C.) A. J.
'

'^;^""T^""".~"r :^- TT—-^- FAWCBTT et al^'"^
.

"""
'

AMD

(Plaintif» in Court behie,}

Appillaiit;'

THOMSON et al.,

. *- « (-D^erMnlt in Court below,)^

HiLp :-Th«t posMMlon of moTMblea preaumM tiUe or right of proMrtr therein and Ui»».r»»L
they mar hwe been lold t>y one who «m not the ownW-thereof

*

Thiswaaan AppeaUrom the judgment of the Superior Court, rendered at
Montreal on the 30th pf November, 1859, a full report of which is to be foundm the 4th L. C. Jurist, pages 234 and «ey.

MONDELET, J. {di,»ent!m,) :-The appellant,, pkiotife in the Cour't below,
had brought against defendants (respondents) an action in rcvendication.
whereby they clainied 3657 hides.of hemlook sole leather as their property, and
which they alle«ed^d been stolen, taken and carried away from them who are
carrying on business in the State of NeW York, and had been brought into
Canada, and had come into the unUwful i»ssession of the defendants, who are
leather dealersJn Montreal. ^ . a o

The defendante have set up in their defenoe, that they had bought the
eather, together with a much larger quantity, from divers' persons in possession
thereon acting as owners and pipprietors of the same, who had a right (o sell
it in Montreal, where they imported it aooording to the usual custom of trade
The defendants further pretended that they had parobased and Mid for the"
eather in the usual course of busijiess. in good f«th, and without knowledge
that pontiffs had any right to or claim on the said leather. And, further. tUk
pltintdSi, having aUowed the leather (o be imported into this Province by par-
ti«who had the poH^ion thereof, were debarred of aU reoonrM against the
defendant., who had purchased it in^ ftith, for good and valiuble consid-
eration m theWoal coarse of bosineQi, and the plainUfi' neoarse was ^,
•gainst the party so intrusted with the leather. ; /

-•ff

§

«

-^^ -.
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Vlaweett et •!

Thompton.

The plaintifib have in answer donipd the whole of the above, and made affir.
mative allegations., meeting on all points the pretensions of the defendants.

I have carefully gone over the evidence, and have, without much diffioultv

,

come to theconcIu8ion,.that the Court below (Smith, J.) erred io it, judgment
whereby plaintiffs' action was dismissed.

' •» *> *

-It seems to me that the Court below misapprehended the relative positions of
thnpraintiffsandtheStevens, and considered them ascopartners. There was no
...... thing. The hides belonged to the plaintiflfe/ they were sent and delivered
to tl^ Stevens to be tann«d, they were to have been returned to the plaintiff,
by the Stevens

:
the plaintiffs were the sole owners and proprietors of the lea-

ther when tanned, and the Stevens, who had no share or rights whatever i,,
that leather, were merely to get some profits out of the sale of the leather when
disposed of. Consequently it is manifest that Pawcett & Co., independent of
the question of volfraud and eicroifucne on the part of the Stevens, had at the
time of the bringing of the action, full right to claim the leather at the hands
01 the Stevens, and to seizeund revendicate it in whomsoever's possession they

But going farther into the case, the defendants had more than su fficient un-
der their eyes to suspect that all was not right. They are not as guilty as the
Stevens of course; the latter have been nothing short of swindlers, the evidence
leaves no doubt on that point. Still the defendants, who pretend that they have
purchased the leather in good faith, und/or good and valuable consideration
trom the otdners in the usual wurse of trade, have done no such thing. There
could be^no good faith, they saw how the leather was, the state in which they
saw It, chiefly loose, instead of beHig rolled, should have, as probably it did, ex-
cited their suspicions. No mark of inspection, that alone shews that the leather
was not brought here in the usual mode and usual course of business. As to
the ownership of the ,men who brought the leather in Montreal, the evidence
has made that point clear enough iq itself, they were swindlers or thieves, and
.twas for the defendants to make out this important part of their defence;
they haye not done so., -

How have the defendants established their purchase td have bein a good and
valuable consideration ?

«
The very reverse is the case, ^he leather .was scarce

both in the Ne^ York and Montreal market, and still they got the leather at a
very low price,

Asto the idea that Pawcett & Co. have allowed the leather to be brought into
Montreal, and have thereby Ibst their recourse against defendants, it is simply
r^ioulous

:
how could they prevent what they neither knew nor suspected?

When, where, and in what manner have they ever consented to be swindled and
robbed in that audacious way ?

The identity of the leather is well made our.
It may as well be remarked that the conduct of the defendants . at the

time the leather was seized does not entitle them to much commiseration at the
hands of the Court.

Upon the whole, I »m of opinion that the judgment of the Superior Court
ought to be reversed;

'



Sl£££t£'4a!.K£i>^ <j*.

COUilT OF QUEEN'S BENCH, 1861.

Mebeditii, J :_I„ this case, which in one of considerabK* interest to all ner- *«woett,t i.mns-cngaged id trade, we have to consider first wl.«»h«r ti . l^ '

,.
"•

^Augu8M866 between Messrs. W. H. and F. Steve... uTd the plaintiffs

I ngrec with the other Judges of thia Cnurt !„ *i •
i

• . .
>*

of the 7th Au™,t IR'iR H-j .

"'wtourt m thinking that the agreement
01

tiie an August, 1855, did notoreatoaeo-partnershin IT„^„, !. \
meat Mcqsrf) W TT „^A w oi

"" F^'n't-rsiup. L/nder that aorrco-

:ft';rt;ff!in\ n^! r;^^^^^^^ n -''-' -^ ''- "^-^"

own names and with their own fLr „„ 1 !? -f "'f? ^"^ ^'"''^"''^ '" *''«'''

ia the pos^.sion of thelnl^ it 'no

"
'''" '''^'' ^"^ being tanned

m as owners ' *'' P"^''''"" ""'' *^'' P««^«^i»» of the plain-

=1

It appears that accoiding to the uaiinlv.rtiiran ->p. i

fc Kq»i«d for to C.n.dl.„ M„k,te „7»hru! ^T 'T"' '" °'""'"'

.rfthe America, totte, Wch i. m,«iS bv clj "^ T
,"* "'" '^•'

..d i..peo« then,; .„d «,i, alZghlch wZtZ'I T*"
""'' ^°"'-

lb. North or C...d. side of Ne. £k "*' '"" ^^ "°"«< *»

mooths lieforo the Aral of Ik. ..l„
•'

.. . ' """"X *'»"' '"O

.itb r«Ut .-• h^ p"i of Ith^^at m'T Tl."''
•"" •""• °»'"«»««

lik- toTwD . (r^ ifplil r
''.•^°°'™''' I" »<»"!»">« " thai be ,t«M

*.^aa4be^:.2»'.u."T;re?^'t'ThT^^ "^ T"" °'""

"H wh. toldL that Ibr .ZttTwla^
Tkompw,, ooe of the deffend-

bh. a. the rate oM, ee^JArT^^d
'"'° " '^"^ '' «>•" P"^

^ir"^'
"*'• ''>""" "' ""- " •?»»" •» »«. ••Wated to^

<gi-

IK
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Irf
- *>p|Ji. » / V If

ff

r»wMttetal.
t,ag|c to Roundoufj also the charges fqr cartage, stornpte and iirapection at NejrVI.

Thoniwoo,

%

York, t6' .which nioy be atlded'the profits of the Now York nieroj^ant.

It is not, therefore, surprising that a wholesale dealer ik leather at Montrai)
should have been willing to enter injto the arrangement propo^d bj Stevens;

••Vnder which of course the leather would not havo coine in asi usual, iq rolls/

Ibd bearing the New York inspection mark ; Vut, on th.o contrary, uninspected, '\\

*'^nd loose or in sides; it being obvious that leather cannot bo inspected and
staii)|'i>il while in rolls.

In til* following month of October, Stevens, js he had proposed, returned
.with a large lot of leather, and aftet H had been seen >y a namber of dealers in

"^

thdt commodity, and- after differ<!nt offers had. been made for parts of it,„lie

,

"sol^'the whole lot to the defendants at the price which in the previous tnontb.'
6f August thty 'stiid they wourd bo willing to givQ^ ^ -l

Now, aTthough tiHder ordinary (iiroumstances, the defendunj; might have ex-

pected to have seen such a lot of American leather, in rolls, and bearing the

^ew York inspection marKi yet it|appearB to me, that' after the negotiation

Which hud taken place between StfeVens and the defendants, about two months
before, iliul the latter would have had reason to have felt surpri^d if the. leather

.
hAid been taken to New Yodc and inspected there, prepahitory to its being
brought into the ^Miinlrcal market, where Stevens said .he.wiished to open a
trade. '

- '

. I therefore think that there was noihrng in the state in which t|i'e leather #as
brought into-this market, toiexcitc m^ susisiicions of the respondenls. ' •

The otiter circumstances which is thoii^tW Justify doubt as ta the defend.

,
ants havii^bcen purchasers in good faith is the lowness of, the price paid- by
them. On this point^he evidence is conflicting. . It is plain, Jbowever, that the

' leather could not hai{e been ptirchased in the New York market, and "sold in
the Montj-eal market at any thing fike the price paid by the defendants.^ But
it is to Ifc recollected that the leather in question .had etnne direct ftomtheU
Tannery to the Montreal market, and as by this mean^.the New York^hafges
and the profit of the New'Yortc^n^rchants hati b?en saved, it could, even without
dishonesty, have been sold mtich^ohcaper in MofttreaJ than if it had been in the '

first instance sent to New York. r
-'

• fiut even after taking these, circumstances 'into consideration there is still a

*

very great difference between the evidence on the part of tb&pluntiiis anc| the >

evidence on ^9 part of the defendvits. ,

*The plaintifb have proved that pirim> sole-leather was worth at the thne of
the first sale in this market ab|^t 30 cents per pound, and at the time of the

,
second sale about 35 cents per pound, whereas the first sale was made at"27

ceits and the second at 28 cents; but flie witnesses who give these prices do
not speak with reference to the particular lot of leather in question ; and, on the

other hand, several leather dealers, among others, Camarant, Fitzimmons, Harr
ris, Detbrme and Childs, prove that the leather in •question was not pf the best

desoription, and the same .witnesses, ezcepyng.Ohilds, who does not speak asto
"the po^nt, prove that the defendants paid the full market value for the leather

'Vv..>. •,.
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• •>

leuh' 4he defend rrdla^eaun '"^ "'° -Lure of the ii.:S:i^..

.t which thej .sold it wer„otTuoraT^ n ? ^
""*'• "" ^'"^ "'"^ »'»? P"^^'

their purohi.
"""'* "' *" ^'^^'^^ "'""^ 'i'O-^* t'l^'" » f»ir prt>fit o,,

W.J. A'very Jir^ILT r '
""^ lireeipit..,lon and inVho ,uost public

.mined in tins eause noT one ofTh! "t '
"'"^ «^'''"- '"'vo b.e„ ox-'

'

fraud; and, on the ^ntrr d, Ik^^^^^
h.m,,,^A the p.rpetr.ition ofa

«7. that when theytTZ^e^^^^^^^^^^ - '

it.ha-dit's.rrredthem wih^^^^^^^^
™-k°Mbe, woul-i'have t,u.ohu.cd '

'

a..p.o.,hi.,o.^ '

:.:
^

The third po.Dt raised in thiseauseis^s to whethcrleJ^^^^^^ l , *.

crcumstancca just. mentioned ought to be he d eft^^^« *' H."
-'"'''" ''"^

'

tiffs whowereroaliytheowne.ofthegols:ld"^^^
»Alth9ugh the abstract question involMfl i., »K!. ^ \< "

»
'

• . ^'X
t-nce, ..d.; was at one time Jch dobljS d^^^^^^^^^-it in th.p.sent ease, 00*:;::;^^^ Xldr^^JCT^'^ ''^
add anything to,what has ^ready beeh^<,peatedl7Ii k«„ .^ \ ^^ f*" *1-

becaiise all- the Judges of this Court «r«T^ 1 -^ ^ .
^° ^"¥^* = ''»» »•«>

• f
'

session pres«ii«« property to mo euCe; w?^w;''"*ft"^ *" "•""^^'''^
P«^^"' '

'

'

"

'.•^«," and therefor, («!xLtin«wJ^h«2f^^ ""«'

JcntalM^egoneraVrTirihSSC ^w"^/'-''"''"'^^ ' ".

.
b^«^e who,wasndt;h?oZ '^'^5'*^^ '

' -^ .:
^

"!?o«, not sqaare Jfae aeJ^«l h ^ «•*•« l«d .<fewn in Jaw bobka sometimes--

"^laxationlfrhel^^'^^Te";^^^ ^ 'C

;
Bell's Com., Vol. l,p/486.6.7.

. . j. '

H^J

t
1

4^
'

1 ,
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many ozUnBivo invcBtif^atioDn into tho la.w and prnotioo of trade, both at home
ond abroad, that in foreign oountrion, nniacly Franco, Portugal, Spain, Sordinio,

Italy, Austria, Holinnd, tlio IIudro Towns, Bruflsia, Donniork, Swcdon and

Ru<Mia, tlie ,rulo of law as applied to moveable property ia^ that poBsouion^ oon-

BtUutes title, " and tliat pcrrana makiDgadvancca of money upon nueh property

." are nefc^ required to enquire to ^bom it belongs, and are fiilly protected for

" tli0'advanc,c8 they make."
. «

The authorities cited by the learned Counsel for respondonts t'alil.ough, as I

have already obserTcd, .opposed to other authorities of great woiglit, sufBoc, I,

think, to show thot such was ilie rule of our law cycn before tlio passing of the

10 an<| 11 Yi6. c. 10 ; bui^iucc tho passing of tliot statute, Irtliink tlioro cannot

beAny doubt on that point.

Being, .therefore, as I am, of opinion, that the dcfcn'dantH purclinsed tlie leather

in question in good faith in the ordinary course of trado, and also tlmt. the sale

so made was cfTectual even agaiii.st ther plaintiffs as the pwners ofjt, I think the

Judgment of tho CouVt below must be confifmed. ' * ,. ' ^t

Thft rest of the Court expressed their eonoyrrence in the view expressed *t)y

the Hon-Mr. Justice Meredith, and the judgment of the- Superior Court was
therefore confirmed. •

.
-

Judgment of Court below con flrracd.

BiethiineiS; DvTican, for apiic\hnlB.

Upiri/ Stewart, Couxttcl, . ^
' / *5

'

-/f. «fe Jr. 7?o6cr<«on, for respondents. '.. ' - v

t.Se« particularly first Bourjon, pp. 468, 469, Marcadu, de la prescription on art of Code .

2^, pp. 240-7-8-9, TroploBg, prescription, No 1066. - ."
<^ . ,

*

^

m:-.

*-- *' x^.
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M Atnt DM LA COi/b BOPitHIEUM. diSTBICtV MORTBIAI.
'

M0NTRBAL,lMMAR8im '^
..

.

C«ramS..L.H
LAFoNTA,j.,fi.rt.,O.J.,An.w,N,J.,DcyAi.,J.,

WMIDITH, J,, MONOTLIT (C) A. J.

k No. 81.

' \ OLQBBNSKr, If MOB,

LDKIN«t«l.,.

> ' (^^^<f*vn «n Cour Jn/lfruurt,) .
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" empotvered and required to adminiater), be Uvied by dittrm and tale of the
" goods and chattels of such offender, by warrant signed by such Justice orJusti^
" ces of the Peace, and ojie half-.of such penalties, respectively, when paid and
"levied shall belong to Her Mi^e^ty and the otiitr half to the person suinaHor
*' the same." i

'

\
•

^^

^ Le Btatut oonfiJront I^ri»il*ge aux Intimdan« «^tient auoune autre dlfpoai-
tion reUtivement & la Wohition du privi%e. \

'*

L'action dea Intim^ii ^taU one aimple action de dommage pour k port« k oux
ocoasioDiKSo par lea Appelant^ de'lSSS A 1869, par t'oiiiploi d'un buo pour tra-
Terser I«a indirhks (jui apporWient du gram A leur mqulid aoijsneurial, siM A
Jtliu d'un mille au-doraua du pont.

Une promiiro action avait du$ lotent^e en 1863 pour Tuire constater lo droit
des Demandeurs, et par Jta oonblusibma lea Intimds domandaient quo d^SFoiise fut
fhite aux Appelants de traverser. L^droit dea {ntiin^s Ait rcoonnu par le Ju-
gement it«l fut rendu en 1869.^VoirVjurist. p. 310. Depuis ootte dpoque
le« Appelunts ontoessd de traverser.V LeKlntimds ntSanmoins non oontenta do
lajcondamnation nominalo qu'ils avaient dbteope (quarante cholins) ont jugtf 4
proppa d'intenter une action pour rAslamer Ma doinmages qu'ils pr6toodaiont
iyoir soufferta durant Tinstanoe, et o'earwr cetteSiotion qu'est intervenu le ju-
gement dont est appel. \^ \

LesAppelants s'appuictit prinoipaleraient sur rabsem»4e toute prohibition
**^

r^ckmde duns lea conclusions de la pr^sente action, quesh<Hi d^4 ddtermin^e
par lo premier jugement;celle dont il a'agit est i|ne simple action en dotemflge.
La Cour Inferioure, lors de la premidre oause^ renvoya une d^nse en droit

que les Appelanta avaient alors formula, en alldguant que le StntutSi^ndiquait
qu'un seul remfido, une p^nalit^ reoouvrable devant les Jugea de Paix>«t que
toute autre action n'^tait pas reoeVable. ^

.. n.

On con<;oit que la Cour InKrieure devait rejeter oette ddfence en droit, at^

tendu qu'il y avait plus qu'une action en dommages; o'^tait plut6t une action
B^toire tcndiint k faire affirmor un privildgo k I'exolusion des D^rundeu^fl.

Auoun de ces oaraotdres ne ae rencontre dans la prdsente demande des Inti-

in6s et leur rem^e ne peut aire autre que oelui indiqu^ par le Statut, la p^na-
rfit^ poursuivie devant le Juge de Paix. \

Ceachartes ou priviUges ootroy^s par Statut doivent etrejatriotement inter-

\pr8t4s. Si la legislature n'a jug^ A ppopos de les garantir que par des amendes
lorsqu'on empi^teraient sur leur limiies, on ne peut pas invoquer d'autres remi-
de». Coir sang la lettre du Statut pour la restreindre, la liberty qu'a tout Honune
de 66 servir de la ri^idre navigable eomtde d'un grand ohemin subsisto toujpnrs.

^a seule garantie de ca privilege, la seul condition attaoh^e A sa violation est

ramende,

,

Ml y a oependant dans oette cause quolque chose de plus favorable encore aux
Appelapts. II est ^tabli par 1« preuve que, dds que le premier jugement fut

prononc4 ils ont cess^ de traverser. II n'y a aucune malice, auoun trespass,

c'ftait de bonne foi, p^nsant exercer leur droit. Et c'est durant le litige scule-

nent qn'ils ont pontinut la traverse. .\,-\/,
» ,_i

, .,

Le seul motif qui aurait pu justifier aucane demande de la part des Intim^
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IJr. «,t 6»idont d «prt.^^ prouvo q„'i|. „•,„ o„t,,ubi .uoudo, tou« I.. uJmoin.

de. .pp«la„M „ ,ur«lt pa..<5 «ur h pont do, I„tin,<J-, q„'.b,i, o«. d.rnierTn

W

^ffocuve^ent rien perdu, co ,ui d-«illcun. „pp<,rt p;,^ prenue/jugZ: .

cholin«d6dommaRe,lor«du premier jugomont.
" que qnarante

Le« .ppelanu Inroqucnt ce. pccnior Jugemopt oomme nn pwJe^dcnt, d^nUitd« pnocpe que pour r^clan,cr de. do„ia.„ge, H fo„t juftifler . d' „e ^r" .

lep^ju.cequ,eatl.«,iteimm^
'«n i.C de dS —

—

»ag«. et .nt6r«te ne peuvent fitre que la repriaentation du prejudice iprouVnd« ga.n dont on .'^t^ priv^, fc.r«„ c«.«„. S, d„«^,^J 'JT 'P^"^' '*

«e^"n r^r„l""° '^"'"'^i""''
de prejudice -o«ff,rt, la Coar Inftrieurene pouwit pronoDoer aucune cotidamnation centre les appelant^.

tS

h: I- I • -. , , .

"•"•""
"""if«j «J8 appelant!

nnidde que la loi

^. ,,„., „w v,u,e^ Hang p^^j^ ^j^ pj^gj j^^ j^
«eroer la p<5aalit<, et c'dtait dans les oiroonstances if seal
louir aooordait. >

^
_

Les Intimis par leur factum ont expose lour cause oomme suit:Le jugemen^ dont est appel a it& rendu le 29 septemL 1860 par la Conr%^e«^ «^*M^ ft^r deilntUpourulS::!^

tMTJ!!!^^J^^
'"" '1^1''*^i^»«e«" testamepUires de feu Edonard Mkr-

nn Oha^nd durant la saison de la navigation, depuis l'al.„6e 1853 A I'annL 1859^a Bividre JAius dans les Hmitcs du ptivii^ge accord* I feu F Ulu
•
«tV^dant L'Hon. *«eph A. BertheLpaTst^t 101 nY^^
Ste. I^ose etWi^oyon duquel bac les appelaftts. dans la vuo de so pJuIJr deag..n. et de. profi^n particulier les gains et les profits de moutuHe;grWd«, cens.ta.res de la Se.^e dU'Ilo J*m. imjr^, He„, ; .vaient ^tabUZWrs mcumers et leurs servers frne voie de pS^ oo traverse pou^ tn^^l

'

^
ot transporter 4 travers 1. Rivi^*,„a dan. le. Umite* du suSit pti^Z
tons ceux qu. voulaient «, servir dTSievbie do p*«,ge pour allerXSgrains moud«a« moulins des .ppel«.XLrL^n^ Tear pSeTe^an prejudice du privilege des Int^m^s. \^ • ^^ **

Les appelants ont plaid* une d<Sn*gaUon g^n^rale. \
Wintiinfe ont prouv* des\dommage« ex«5dant d^lH»nconp^l<, montant

ac«ord«parle jugement dont est app^^^t pour ^tablir leuTAS'lion : il,
«cferentauxautorit^BBuiTOatea:u '/ .^- ^ -^f»Mun, us

r^

• ii

"T'l'l

» ,

. ''i.

' n
c

'''I
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10 LoukiMift lUporU, Fannar v*. Wakiu,
6 B. * Cr. p 703.

7 PIckarinK'i lUporU, 344.

6 Ptien 438.

e Vol. oftlw Am. Juriit. p. M ", .

iMbapalla v*. L«Mort, April 1833.

3 Vol. L.U. Juriat. p«g« 310—Laprubo»M- UlolMnaky.

f

imM
A I'argumnntation do la cause on appel, /j<j Frennifti (kour jln Intlm^* pniwh

'

dit qu« noBobatant I'absonM de toato prohibitiuii i^at»ui^ Jaua lot ooiioluaions

d« I'MtioD, 1m iDtimAi ii'4(ai«nt Meunement antroiiil* A ol'exeroor qu'un aeul

remdde ; mIuI indiqu^ par le Statut ; aavuir : une action rooevabta dovant lea

Jugea de Paix^ et que la loi coiumano, qui leur dounait droit d'aoiioa pour

dommagoa-ipt^r«to, a'avait paa 4t6 abrog^c. Que oetta demidra aoUoo ^ait
oonataiumeilt pruUqu^ ta Anj^leterre duap dea oaa analoguoa, ooiume I'on peut

k'en ooptainore par lea reniarquos judioieuaea fuitoa par/les lionorublea Jugoa
quiavaient renvojr^i la ddfense en droit en" la premiere action

; sur un tout autre

priD(;ipe que oelui que ieur ft attrftu^ lea appelants daot |eur faotum.*

Qfte lea appeUnta en traversant' loura oen-situiroa ot a^tron personaes gratui-

em^nt^maia dana le but Evident de ae proourur un ffnii indiroctooient au, prd-

jndioo dea Intim^a; ont ^videfnnient privd eea dornioraldea profita que la loi du
pays lour^a garantts, et ont Ariold lea dispositions du Sjtutut qui eontemple noo

..c

* Ltprohon vi. Qlobtniky.

No. 1812-8UI'KRIOR OODRt,

Montrtal, 28 June, 1854,

Cqram Dat,' J., Smith, J., HoNQBLpr, J. '»-..

. Ptr Curtam: Day, J. This was an action idTolrimr a tmift of aome lotereat. The plaintiff

'"f? .'°* propriety of an old bridge, acruaa tbe River Jfaua, the pririleiM of buildiDK
which had been granted him hj act of Parliament. The dt^tendant bad been in the habit of
nrrring people a<;r,oi8 the river near the bridge, to convey them to a mill owned by him
on the other aide.*^ The plaintiflTa action aubatantially seU out that the fbrry was within
the limita over which the law gave him the exclusive rikht of levying tolla, and arted
for damages, in consrquence of deiendant'a invoaion of the privilege. The defendant
pleaded a dfftn$e en droit, setting up that there was no auch action in law accompany-
ing the privilege : that they created a special prohibition and a remedy for ita in-

, mngement, and that where the Statute itself provided a remedy for iU violation, no
action at common -law could lie. This general propoaition was true, where a specific

- remedy was given, one must abide by it ; the books were full upon this subject and it
was needless to waste time upon it. There was something, however, in this caae which

^ took It out of the general rule. Tbe 10 and 11 Vic, c. 99, under, which the bddge was
constructed, after giving tbe authority to build the bridge, In the ninth. 8«cUoo, eoa-
tained prohibitory enacments, by (he terms of which, after the completion of the bridge,
no person or persons were to use any ftny for the carriage of any person, cattle or
carriage whatsoever for hire across the said River Jisns at a distance of one league
above tbe bridge and below the same, and that if any such sboald offend against these,
for each carriage, person or animal so carried across, a forfeit notexoeding 40s. shoold
be paid. By a following clause, a provision was made for the recovery of the penalty
before a justice of the Peace for the District of Montreal, and one half of the penalty
when paid was to belong to tbe Queen, and the other half to the person suing for the
same. We are of opinion that the remedy by action at law lies notwithstaiidiiig. The
remedy here given is not in favor of the party in whose favor the privilege was erected

;

by it he bos no means of indemnification. The penalty is to t& informant and the
Qneeq. Tbe disUnction in the English law is thus given :—Whertf the penalty is a
specific maaijr f'ven to the injurecTparty, then is no action at common Ia# ; bat if it
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^»1*W^T*^^W"^r

fam to fiifoD quoloonqu«.

.pXtv'zcTlr^rr 7?'t
'^^^'""••' "•-"•'•• »"•<•.

wiUun tt.e lib diM„„co for l.ircl L„ 'Thr-r",."?"'^"
"* '""'^ »'•'

H.ill on on« bunk of the river wh „ . II . T ""' " P'^''""'"'' ^^ * «'«•»

ca«.e to the other bank for t£ pur^VS^^f"''^ '"^ P?"»"- '»'<'

grain ho co„Yeyod -uch por«,„ .nd^iX'^'^ f
"''«'''" «"'"»'»' *J"' th«

The respondent b» hi* ne^iT!"..!' ''""''"P"" «••"««« oonditiong.

privilcg, I, granted impose-a^lj «1 t'SJ.''
''"' '' "'''' ''*

hibitioD. la the CoMtbelor luL /i ?.

"'^ of the pro-aWt below. judgn.en^.atht. o«« hod been gi^en for th«

iofringvment ofTUicoovrteht'th. .V '. '^"T* *" "«»'"" brought bi^n «iith», r^V.^

*«« ii dUmlM*' 3[th coin The oVh«- n«ri !"• '^"°'' •' e-mmon l«

(the lUtute bad ffiren the penaltr to the oro-

gire hia. not .„ .cti\tcomm„„«",.7^„^»t ''"''' '•"^"'"'"'« «''»fr*'«. H. would

^
iMOl,, Appellant # Jeoufoaii, Ri^ondmt.

m- • lOMA^owmAifi 18«. •
'

,
_«iit renderea in the Court halnw .!.-».!«

\
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pUiotiff, ind th« <i«ron<iant appcalitd fWitn Ihnt jndKni«nt. Tliii Flnnoar, wh»

di«Mio(«d, now Mid (hat it had h<^n t\r\pti that lli« 40*. o( th« iwnaltj wm th«

uiii; Mtnedj which tha pluintiff had, if tli« law had bean o«>ntrafrned. JU
thnoKhtOQ thai point, huwcfar, il wuioiaor that, beaidca lh« ponoltj, Ihar* watt

good olaim Tor daninKfl«n tha part of the owner oF tha privil«<K««, if th« prifi-

logn had b««n tr«pipa«a«*d on. Th«r«) had U'rn a prt'ooding aotion to obUia •

kind of inhibitioe Bgainat thia ferrj, and on that aloo th« ra«pond«nta bad obuin-

«d aJldllBicnt : but though ha ahouM, had it boun oppaalod aKainiit, bar* b««a

diapooed to rewtm that Judgment, tho Court then had nothing t^i do witit it.

The object of theJjPKiHliiture in granting thia privilege waa to enable trav«ll«f«

lo orooa th« rirer and roooh the high road with mora facility, auti th« pariiMMig

who were to build tho bridge wttfc, luoruover, and for the oaiuo purpooe, author-

ised to obtain a piooo of land to conocot the bridge and the road, and then the

•tatute doolarcd that after the bridge and worka ahould be flniahed, no other

bridge or ferry ahould be permitted to be uacd &)r hire or guio within a league

of the bridge—providing, however, that lothing in the Aot ahould prevent

peraoDi from using tho fordavof the riter, . or pooning in oanoos or other

boata without hire or gain. It might bo remarked that tho tenna of the

Btatttte applied portioulnriy to porooua and animala, Md aaid nothing about

gruin. Another oluuim <if tlio Htatute roMtrvod the riglita of the Crown and

of all other jwraona, e«o«^pt in so far na tliny were expreaiily iof|^nged on by

the Aot—that ii to aay, ao fur aa coneemcd the right to ferry for hire orgalq.

The privilege thus accorded waa the case of a contract between the grantee and

the Logialature. The former was to make and kwp up thu bridge, and the lat-

ter gav»J him tho exclusive ri^ht to receive tulU from porsona wliO oroaaod.

But tho owner of tho bridge ha*d no right to tolls or damages from a person who

ohose to ferry him.solf und family on his way to church or market, and the

claim which the rcHpondent now sought to enforce was oM oppressive in the

extreme. He said iti short that a man who found himself oa the bank opposite

this mill would have to go around to hia bridge, pay toll, and then go up the

other bank, and return tho Hamo way, when he might go directly across. The

LogiHliiture ncvpr intended that. The bridge owner might as well pretend to

oluim damages from people who tossed on the ice. Authorities from the

decisions in Louisiana had been cited, where tavernkeepors had been held for

damages whon-thoy had ferried passengers to and from their houses without

charge, within the limits of a bridge-owner's privilege. Ho could Dot admit

the oorreotness of such deeiaions, and thought that this aotion oould only suooeed

ia the event of the plaintiff cstabliHliing that by the Act complained of he has

beep deprived of tolls which ho oihorwise would necessarily have received from

people who must have traversed his bridge, if they had not lefl it on one side to

go over the ferry. There was a ease at Quebec of Mpts i>s. Bouleaa which he

thought threw some light on this ease, though it involved so many collateral

points, which might have influenced the Court, that he would not cite it M an

authority. Another case, however, bad been mentioned, whioh waatbatof the

rival bridges at Boston, a case whioh did honour to the American Judiciary, and

the report of whioh contained more learning respecting ferries and biridges than

' , /,

.1'

6*



CQUAT 0F QUEJCNb JBCNOR, IMl
r'-3^ m

.n tU T&.gll.h book. p«i to«.iW. lUfmnon to ,h.t OM. moM ...«w lh.l
lb. prinolpl* unlT«n«llj oo««„l«| »... th.t u. .«.,.!„ .„ch .n .otion m thU it

bri.lg« bjr depriving l,i„ of lolU wl.ioh he woulj oth«rwi« h.«, i„«,i.,bl, r-
ce.v.l II, „.u.l „,k, ou, tl.u .ll«K„tio« : ^ You o«n,«, pnrtio. „„Jth.
.iTJ ^k**^

'h^'r Kt«in gr«u„.|. who, if „„t il,„, ferried oror. mu.t h»ff pug.

»ow tl.. the righl or6«na/,W hnd be,n •iK.lUb«d, of r^ffir„,i„g i., In t|,a a.o«
«d.«u, . ..p. In f.,„ar of Mr ViKe,'. M.i|, wb«re th«y „,|gh» ch.rj^e what th.y
pl«.m,J for gnn.|,„g u„|,M ,H.«plo oho« to pay the toll for oroMing th« brid«
to r«,oh the other „.i||, H., would h*». b«„ di.,Hmd to di«„.i«, th» .oUoo oodemarrer. .od wu now in IHrour of revtning th« judgment below.
JIOMD.LET, J.-0.»e the judgment of the (?ourt, .lBr.ni„g the on. rendered

below.* All hoiiteed ny
woOj wWoh could not

"

be aliowed to make n

charga for Minding.

/T<inim«, Ln

^ the law did not permit that to be done indi-
" tij, and the .ppollanta, therefore, eould noT

Tying, though the prioo wai inoludud in*ilie

JiaFrenajft, f«r rMpontfeott.

Judgment of th. Court below oon
for appoUaati. .{.

m APPEAL.

Jud ioMii

v#*

:&-'

W§^^*® SUPERIOR COURT, DISTRTCT OF MONTREAL.
*

^ ;'.MONTREAL, 7™ MARCH, 1861.
,

.

ConmSil t.H. Lamhtain*, B.vrt., Oh. J., Artwiii, J., DirVAt/j;
Mbbeditii, J., BatiNKAu, J., adho9, \./'^

:'-..:, JOSEPH NBVBUrttl.,
' »

.
^ .

«" (f'toMlif* inlht Court b4lom,)

IKD .

APPKJ.4MI.;

i Tl» Hoik 0. O.ft. DK VLWia.

n .
"^W^ Bmronmn,

KtOlIPT atONKD BT MaEK—EviDlWOE.
«.iD:-Th.tfh,p.,«.„|of amqi of iMMy my be pr»T«| byth. .»«^i .. . .-i

•ir>«d witb . mark ».d. by the piirty «k«iIi., theio«*y^^
wll««to »«h»I|*

J.^i'' '.? "Lof^
'""'" ' Judgment of the Superior Court of Montreal, ren-

taZ^lsi'^
September, 1868. Th. fact, of the oa«, will be found .t 3

MM.DITH, J.-In thi. ease the principil question to be determined i«. u to

l^'- vaHdl
'** '^'^ '^ the making of a croM in the pn»eaoe of two wit-

fJ^^A^
q««««««. which ii> ono of vor^ great importan«?. and by no me.nsfreo

from difficulty, had to be decided by French authorities of modem date, (hew
A J^ m

'
I n II I III f

* 3 L. Q. Jurist, p. 310.

'ST
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oau be but little, if indeed any doubt, that the answer ought to be in th»
n<^ative> '

•

I believe, however, that early in the history of this colony, and owing, proba-
bly, in some dogrpe to the peculiar ciroumstandes in which the first settlers in a
new country are placed, the practice became very general for persons who
could not write to sign papers by n/eans of a mark or cross in the presence of
two witnesses. This practice has continued down to our time ; and is now, as
we all know, very generally observed.

' Two of the learaed Judges of this Court,
wiro were familiar with the practice in the Inferior Term of the late Court of
Queen's Bench for this Dintrict", have assured me^that in that Court, whilst they
were at the bar, a sigpnture made by a cross in *the presence of two witnesses
was invariably held valid.

""-f

^ The learned Judge who acts in this case in the place of Mr. Justice Mondelet
"^

also recollects that during his time such was the practice ; and every one W^o
has hadoccasioii to transact business in Lower Canada must- be aware that

__---rrprobably Bine-tenths of the vouchors for payments, given by illiterate persons,
re executed by the making of a mark in the presence of witnesses. ""l-

This very ancient and very general practice received, I think, an important
sanction from our Legislature in a provision contained in our old promissory
note.act. '

, .

. The last section of that Statute (the 34th Geo. Ill, o. 2), aftpr declaring that
notes not subscribed in the handwritjng of the maker should not be negotiable,
contains this further provision: » which notes, not subscribed; although bearing
" the ordinary mark, shall not be proveable but by two witnesses, and no other
" action or decision shall lie thereupon but such as art entabliBhedhi the laws,,

"customs, f^nd Usages in force in this Province."

jThis enaotment, it is to be observed, refers to promissory note? generally, and
not merely to promissory notes given in the course of trade; and it establishes
that at the time of the pasang of the statute, and therefore independently of it^

uoh promissory notes could legally be signed by a mark in the presence of
witnesses; and if the signing by a mark previously to the passing of the statute,,

and tlierefore independently of it, was a good signature to a promissory note,
tjiere is no reason that I can discover for saying that it was not eqttally a good
signature to any other instrument.

The inodern Jurists of France„,writing under a sysWm of law which, as to^^

the point under consideration, is in effect the same asfcthe ordinance of 1667,
treat as invalid a signature pade by a mark. Our Legislature, knowing the
ordinance of 1667 to be a part of our law, and having in view promissory notes
•igned by a mark, have treated such notes as being valid,, and as giving thfr

• See ToulUer, vol. 8, p. 609, and 3 arrets there cited. Merlin B^., ol. 31, p. 162, verb*
signature S. I., No. 8. Kanb, Droit Com., vol. 6, p. 28, %. 34. The thrM arrfits referred'to
by Toollier were, it i« to be observed, all rendered in the piesetft century, and althougb
the eoitom of signing by a mark is of much earlier date than even the ordinance of
1677. (Herlin Rep. toI. 31, p. 163.) I cannot find that it was ever decided in the
Parlemcnt de Paris, or indeed in any of the older French courts, that a signature by tb»
making ofamark was invalid. -

^, . » i-5
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SDPBJBOB COURT, 18«l.

"^:^'Z';IIT''' "'"'u''
''' "^^•"' acas underl statute of

-m^t th«Tr rY "^.".''^ •'^ '^* *'"'y' '^'^^ »>» -«»« does not

U

^•S^L r t; '^'i !
''^. "•

'
"""^ •*« -^^-g ^i*-'"-. whether they ct

^'^hTi^\ !'a
^^ "^" "' ^'"••«°49^ a«d Greenleaf says (No 6^3)"

wills 18 that which IS required io a;will of lands, by the statute of fmud* • .„Jth.soh.efly respects thfe signature and attctalionZ y^C^ T^aI'^^^
to the «>„«,«.. ./,,,,,,„,,,. A signature conslotZ;h;r/o/l^

^

^It : n'oTn "'"%r' l'"^'^
*"*"^ authenticating the Ls^;^"^^

" is Jlw h«y T"^ *' *•*' *''***"' should write hU entire name,.his m«rA« now held sufficent even though he was able to write,- and at Ho 6T7 le

- ir^' r '•
*'""' "" '" '"^^ "'"«' «'' the testator, a mar* made byTiewitness as his signature is a suflicient attestation " ^

^'no acdot 7!^^^T T- «^<^*"^' ^•^^ statute^ of fiaud., declares f. that -no^acon shall be
.

brought whereby to charge the defendant upon anv
^,«^1 prom.se to answer for the dem, default or »i«.rriage of ano^^^

_
o°e year from the mak.ng thereof, unfess the agreement upon which .such

"

t S.^r^?*'f' f"• * ™' "*^ •*"" »•""* ««'•*• 2d Taylor, No. 96a!

" ^^

4(

Md
I>«BI«iUT.

i

1 '<P

.

V'
4

^^E-|^M>

^

,» ^K^'^B'

V, ^HhI^

'.#
^^S^

'%\



154 8UPJ1RI0R COURT, 18611

nd

V

na " action flhall be brought, or some momoraadum or note t^etiot shall be w
D« BleuTj. " writing and signed by the party to bo charged thcrewUh."

And the Bevcfttecnlh section contains a like provision with respect to sales of— goods, wares and meroljandizos, for tlie price of £10, or upwards. And the de-

cisions under these clauses'* have been in principle, the same as those already

^ referred to, with respect to the signing of a will by the testator, and the attest-

ing of a will by the subscribing witnesses.

Now the several provisions of the statute of frauds, and of the English modern
statute of wills, are quite us stringent as to the necessity of proof in writing w
the ordinance of 1667, or the Ordinance of Moulins ; and there is nothing more
in the English statutes than b the Frencb ordinances to enable a Court to say,

that a signature by the affixing of a mark is a valid signature. And if we say,

as under tiiegjauthorities unquestionably we mutt, that a man may, by a will

Y signed with his mark, dispose of the whole of his estate, real and personal, and
tfiat he may (whether ho be a trader or not) contract obligations either as

prinoipal'or surety to an indefinite extent, by papers signed by a mark, it wpuld
hardly be possible for us^ to say that a receipt for a sum exceeding £4 Sa. 4d.

j

. i executed by the making of a mark, is ut^prly null.

We hav« bcfo'o us an English- law and a French law; each, in effect,

requiring certain classes of instruments to be signed by the party to be
charged thereby. According to the English doctrine a signature by a mark

' is valid ; according, IJbelieve, to the French doctrine, such a signature is invalid.

We have no text of law as to what constitutes a valid signature; and tee can-
not under two provisions of law,- in principle the same, declare, under one of
|hem that » signature by mark is valid, simply because the Judges in England
have said so; and under the other, that a, signature^bjf mark is void, merely
beo^u^ -the Judges in France have said fe. We mu^^efore choose betweeu
the £w6 doctrines ; and as our Legislature have acted u^n the English doctrine
by treating as valid promissory ijotes signe^ by a mark, I think, as has been
already said, that we also may adopt the same doctrine, as appears to have been
done by the Court below, and I have the less hesitation in doing so, as the
English' doctrine has already been adopted by the people generally, with the
sanction of sevcAial of our Court.<».

I by no means overlook the danger of fraud, whiclv may be supposed to be
incident td the jsonfirmation of the doctrine upon which the judgment of the

Court below is based ; but I am inclined to think that that danger is more ap-

parent than r^ And in this respect it is satisfactory for us to know that no
inconvenience appears to have been felt in England, or in the United States,

from the system which allows a man to sign his name either as a principal, or
as an attesting witness, by the making of his mark.

In this country also, it is beyond doubt that for more than three quarters of
a century marksmen have been able, irrespective of any usage, td execute several

descriptions of important instruments, and I believe but very few attempts have
been made to commit fraudsjby instruments purporting to be signed by mark.

•?-i»

' Si*
* See Chitty on Oontracts, p. 71, Ed. of 1844, and cases there cit«d.
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SOPJSRIQR COUET, 1881.

-"'wV'Jff^W

.Imost from itriublilt :htl":"'K'""i'^
"*^' "^ '» *''« «^^">

by our legislature '^t^;,;^^^^^^^^^^^^
.-^i-ly,

' with the Endish deowlnna nn
*^"'^^««'t3. and which is id acoordilliw

«.»easou.oti?::i:i,;r^ ^"^*"'^"*^' -^ ^^^^ ^^^

being accepTe^a^ J/ri"'^''f™«^' ''"'"^ j"^"^^'^ *»>" »<>''« of signature

> be expected Z ^tTx 'i'^*^
'™'" "" P"^" '' *^« *'™vince could not

particu.j:cCJtar
itsr^^^^^^^^^^^^^

the jurisprudence in O. .h»« l!i T P"'"' *° °'*"'''*'''» '•»"* bad been

occLd dS^.r^h^^'!'''';. "'l*^'*'"
*•>« '^'O'd of important cases which

been l%rfee ^d f^^^^^^^^
of Mr Sewell, he ascertained that there had

defendant HfLtJ t^Z^""lt'^'' '" '''' P'^* P'**'"""" <»f »•»«

had been adecill W «"r^'» Mr. Justice Caron, whobought thew

wJaH::'"^ ]„ :^:,77;^ DuvalJleamedLtth"

l»w, and he mustlf^th MrTu I^ i ''u
" """^"""'^^ ''*^ *•»« ^'^•'•'h

t-y, it was an abZii:^:^'^!';:^^^^^ ^^" -' '-^- ^ ^'^--

baA'cen arrjL l!^t'' ^^ oircu ated in this country, there never

Mr. PanetLCS), .^^V*'"^'^ "^ *'''' """"i^ » "g""*""- But upon

Jnt to BhowTi*.
°"'' **' ^"^ *^'°° *« °^ f«>» Toullier his arru- -

centyofwh.chtherehadbeenn,mtten.pttoin.pe«,h.
It would be absurd to Jve "

New* ,

and
Do Blrary.

^'•

iV.

\

^ff

14
•'



IM COURT OP* QUEEN'S BENCH. 18«1.
r '' -

»^- n

**Sr judgment agaioflt him nndisr «aoh oiroumstanoes. The defendant wu at leatt
DeBHttiy, bound to deny the authenticity of the alleged feoeipt, if he did Hot wish to hn

bound by it.
'

' '

Mr^^DSTloi Brcniau said, that a long experience in Montreidjauthoriied
him.Waay that the mark atCested by witnesses had always been regflied in that
distfict as a valid signature, and that he thought the greatest inooDTeuienoe
would arise from declaring that the thoupand8/)f acknowledgments of paymeilt
attested in that manner were to be considered as null. '

.

%

-.t-

.

*'

Loranger «fe Frire$, for apgellaofs.

IT. <Si<uar«, for respondent.
'

(r.j.p.)

Judgment confirmed.

VrS,, COUilT OP QUEEN'S BENCH, 1861.
..;Ct _ •

MONTREAL, Ibt JDNE, 1861.
\

Coran^ Hon. Sir L. H. I^aFontainb, BiET., OhrX, Atlwin, X, DovAt,
J.,^Merbdith, J., MoN^j^tEX (C), A. J.

m

"^

No. 73. ,,

RENKIN,

' AND

FOLBV,

No. 36,

^

(Pkiintifin ib» Court bthw,).
^'

,jLrPabLAHT
;

(Zh/mdant m the Court below,)

RlSPONDIHT,

BW,D :--Th»t Ml agtlemeiit that • e^rtein nte of oommiwioii ilutU be dtt ertdire nwy be Infivnd
from the fMt tbat, MOtfr<|iiig to tbe OMfi* ef trade, the rate ehargM li tncif aa ia oioaUT
enarged aa a^giaranteeor detcredere eomminioa.

This waa an appeal from a judgment rendered in the Superior Court at Mon-
itesi, on the 30th day of November, 1859.

The action in the Court below was brought to recover the sum of^268 0». 4d.
cy. and interest from the 1st day of March, 1859, and the claim is thus set up in
the appellant's (Renkin) declaration: "That at all and every th« times and
periods herein^r mentioned the said plaintiff was such manufacturer of fire-

arms, carrying on trade and commerce as such at Li^ aforesaid, un^er the
name or firm of Renkin FrAres, and at the same times and periods tbe said
defendant was such merchant as^aforesaid. „

That, on or about the ninth day b|^l\j[aroh, eighteen hundred and fiflty-seven,'

at Li^e aforesaid, it was ogreed between the plaintiff and defendant that the
former shouldconsign to the latter such guns and pistols as the plaintiff might
wish to have sold in the Canada market, to be sold by.the defendant, the latter
to be allowed a guarantee commission ofSeven and a half per cent, on such sales,
and in consequence thereof, that.he, the said defendant, should, and he thei^by ,

agreed to guaranlee the due payment of all such sales at the several periods*
when they should respectively fail due,and to remit the proceeds of such sales,--

.••»'=/

"^'
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COUBT OF QUEBN'S BENQH, 1881. jj,

th»«iid defendant. Bold ^ q««ntit«e,#f gua. ^d^toU, which h.,

tf VTe pfaintifr; Ste^^^^^^^^^
current «1^ rendered b, the defendant

-^.mUff particulars'^^r^^^^' "^ ^
^^f

*»>•

WM and ia, that he, the aaid deferidinV » . -^T'

!

^ 'PP"""' " *''• *«*
twenty-seventh day of Ch SiT f'}''^^'^

^^e „aid plaintiff on the

Bri*.inVon':he fiC t^o'ta^ Stl'^K' ?'? "»-/of Great

-m of one handed andthirti ll:X T ^it^ ""^ ^^^-''^^'' '» *»»•
"

lingmo%..fo,^id..„doT^^^„lK , ??" "W'ingsand eightpe^nce ster-

•ight. i, the sun. of one hL^d an »^f,:l'""' "f
*""

'''""^-i'»"<^ 6%'
i^9ney aforc«|id, and on the t^nth dJ nfA

^''''^' ""''" "'""'"8^' «'«'«»«

Ssht, in the aum of ninetrlfJ L^"^'*'
*^^^^

^

money .foresaid, «rthraftrdeK''' T j'"]'"^ -^d tenpence sterling
• «^;^'«^rge. wh^tscS.",,!*^^^^^ «---». -'

That the onlv remitan««
'"*'»*""« <»•> Moh consignments,

-co«;t;pfhi. JL^dSlCeTB?, "t'/ *« -«»<^«f-d«ne onac-

or BUI onKk 5roITson-^^.^ c'ghtpence sterling, and another Draft

fourteen ahi^ .^ttnl stl"^^
.mounts the B^MdSanrisTr^ ;^-,t"'.'^^

giving cnnlit for these,

.foresaid, and for baTance^inteSsl^'^^^ r"*

'"^ P'"'"*''' «" *« *»'"«'

of two hund^d and niLl n p^T^^ Tnm^'Z''''^' '"^' '" '''*'"»

.nterestlhfi,«,aa.ince the^flrst dayrB^l3 •°\°"««PC«ce sterling, and
«cbant current herewith fylecl 'whichS ?, '

*' ''""" "**" ^""^ ^J »»»• "

r.te of exchange beU^I ^htcTfftnT^TfT '"***'*"''^' »' *«^««»'
tvers-to hatea^erageTIod to rplnitl"^

•'"""'*
^^''^ag*'*

P'^-^ff
a equivalentA>twrhundt^^d«T^!^^'.'^"-^'*"^^^ '.

Jj^lo^theg:^

rfntK Maw^'eighteen handwd «n^ fifS! *'^k ^''^'jS^^*^^^ on the

• P'"'»»'^%-ai^nd.rs^ti^^j^ "'»1-
deftndaae, an the g..s, Ac., for^tS:^s*^;'MJr'o' f^e^' tTtfV*'..greeing;tQ^hder.n

.coouht.8ales monfchlv of ffc
^' ^^ ¥^^^*^V

•mount Aould be aufficientl, w! ?^ / . * ^"'"' "**''*' **"* "K ^ th.

'/t^

t» '-

Bmikla
»nd

-S

I*'

1,

/

/

,
upon ^hluh. the defendant paid „d disbu^;;; i;;' Z:̂

» »'

^ -'
- -

U-.

ski,., ij

'

'
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;RT op QUEEN'S BENCH, 1861.

my for duties payable and other ohargoa, to wit, the apm of two hundred
Jwuftda currency ; that by t|ie said agreement the said
'"' •"'"""lablo commission for the sale of the said god

il entitled thereto, to wit*

|t saitb that the said {igreeiia

at any time agree to warrj

ion,1pfid th;

id g^^ and

to tm.£

troubfi^; and >wa8

bat the said defen

did tha|defend

Buch commlnon a ^lirantee cop

ftiti the s&id d|fondant sol^oortain ol!^

v^bereof, an^ remitted llW sums oR?;

1^ il,e exhibits of the f4id;p|i^iff fytp

*• jm (I)' two (2) thre^ (^^ti(4) co

»Jil<(8 divffl* of raid gti¥ i|^V|B;oods were
. v^ofe|^ant,i|licli were

ir, and net,^h'ave been lealizi

^n hand iiMM^ and uil^afeab

,hdri^,«^ '

l»hcd '^oount-liiM''^

t^uins pr^ited \a,.

ai4 ty plaintirs ezhibitC

.uatlMllb;

'ie,.i

iiinety-seveti poBrta8,;^lii«een ihillings" and one

Pfr list herewith fyled^hioh iaid^ods the do-

itlra'to tbe^plaintitf, and 1^ always been and still^rf

^e up tte same, and hereby i^irs to deliver Che same to

. . ^ Jgent in \hat behalf, that la ^jthe said defendant rert-

paidadcoifiVsales to the plaint^ •and rei^pt Mb) the full value of
^Wjmdrwdiaed by defendant, aritl tbe sa^jeKndant is not novr in-

^U^ the Md plaintilF, in th6 sum k money diMuand^d by this action,

«y part |ietedtbij^;ba^ the said goods read^ ti^ M||jlivered to bis order,
which the plaiptif vas duly ootiaed ; that, «ive Hfil^oept as hereinbefore

itiondd,airj eiioh„*b| ievery the alleg^iioqB, matters ii|d things in the plain-
taPs declaratu^n setJintiijand contained are jintrne; "

i ;%
,. Wherefbra-tbe saP ^Qdank'p^ay? acte of bitfreadini, and oflers to deliver
aibd restore tfm said 'gbodti *f on band to the .plainiiff or his agent, and prays
the aismissaljffplaiutarsjactionr with' costs flf vfhich di$trait$ to the undersigned
^orqey8.V ••*,;: { 'j/ '

.

, ^ )\^H\'

.

>

The appelijinl answered, ?' that true hM'-(ta statedlii^wid plea) that the de-
fen^antngreed tb render ail account-sales monthly of ti|gutis sold, aod also, if
.the amount would be suflBoifently large, to seJ^i the piaiB^ff a Bill or Draft for
«bo amount, payable at « Banker's m London, but, wtiU ^hat exception, and ex-

,

Wpt also in so fait as .the allegations of the sai4 plea exactly oorr^pond with the

.
auctions in the plaintirs declaration containedj all and every the all^tions,
matters and things iii the said plea sot forth and contained are false, untrue and
unfounded in fact, and the wiM nlnindifF harok^ o^^^.,.!^ j„-:.- xu. \-^.' _ji

y *^V

unfounded in fact, and the said plaintiff hereby exp
each and evely therfeof,!<^pd ttie pamejire, moreover,

The- following is' the jud^nt which WasT rende

Badoley, J.j^ '
' * V ' »

" The CoujHlging heard the parties by th<

caifse, 'havin||KBined the proceedings, proo

made and giviB by-tho defendajj^, ai^^ having
defibiidant is liable a id acco ifiable to the plar

- L.

•*fl

denies the |(|me and

it in law.*'*.

Inor Court,

themoriHofthiB

Ifiad the admissions

id ; coDB^dcring that the

balance of the said

/ '*•;.?
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COURT OF QUEEN'S BENCH, 1861.

oonsigdnlerita of goods made by the plain tllP to the defendant for sale on pUln-
tira account, and by the defendant therefor radriiwd, and considering that tli«-
defeadant w not liable to the plaintiff to guaraate«* his said sales of the said
goods, and that no such guarantee was agreed between them or has been estab-
Iiah9d against defendant

; considering that previous to tho/lnstittiti^ii of this ao-

,

tion, to wit, on the sixtcootb of December, one thou«.and/eight hanitBd and fif-
ty-eight, the defendant held to the order of the plaintiff a quantity of the said
goods, amounting to' the sum of two hundred and skty-one pounds, throe shit
logs ond one penny currency as sot out in dofondji^'s statement by him fyled
D thisjoause as his exhibit number four (No. 4/ as follows, to wit :-(herc fol-
lows the statement.)

Cdnsideriqg that the defendant hath ocknowlcdgcd to have received since the
• dateot the said statement in plaintiff's account of the said goods in the said
statogient mentioned the sum of forty pounds and five pqnce, from the sale of
part op the said goods so held as aforesaid-leaving in defendant's hands of the
said, goods a balance amounting to the sum of two hundred and twenty-one
pounds three shillings and one penny; and oonsidortng that it is admitted by
he pleadings and established of Record that the said defendant is indebted to
the said plaintiff in the furtlier sum of sixty pounds currency, forming together
with the said sum of forty pounds the grote sum of one hundred pounds, where--
irom deducting the commission in the account set out in the said stutemdnt
there ootually was due in cash to the plaintiff aUhe institution of this actiV
the sum of eighty pounds, eight shilling and three pence, besides the goods in
hand |w aforesaid

: doth adjudge and condemn the defendant to pay to the said
plaintiff the sum of eighty pounds, eighteen shillings and three pence, together
with the said sum of two hundred and twenty-one pounds, three shillings an^
one penny, amounting together to three hundred and one pounds, eleven shiP-'
hngs and four pence, with interest on the said several sums from the fifth day of
March, one thousand eight hundred and fifty-nine, date of the service of this
action, unless the defendants do, within eight days- from the' service of this
judgment upO|^ hin^pliver up to the plaintiff the balance of the said g6^ in
the said statfement mentioned, less those for which the said sum of forty pounds*,
have been by him reoeivod, whereupon the said defendant shall only be held to
payto the plaintiff the said sum of eighty pprinds, eighteen shillings and three
pence with interest as aforesaid, the whole with costs to be taxedas in acontested
action of first class." iH

Bethune, for appellant, feontonded::—That the commission ohai^d in the ao-

TSS^a^ffl^^'^**^*'''^''^*''* respondent was a commission

T 7!J??"^^'^"*"''^^?*fM!^l'**^"«^«^'^ *« «"d™oe of three oompo-
^teqt /.Inesscs examinedvBJi^i^»^»^and by thefross-examination of Mr. Lee-
"9%, who wasexjumyied by the rtepondeo*, iotea^a»trtpe or cM credere com

non, as understood bv the, iMAaSn iH^nf.^.^t'.. JLs __.—.^ _• , »

*m
, *

- -—r—"'-"•w, -« «»~ «. g«.ai»iiii^jD ui Iter preuerc com
^ miMon, as understood by the trade |n «fentreat}> aW as art^rixod and reeog-
^ nized by the Taqffof the Montreal Board of Trad^'hiS^^W any agrel

ment to thecontrary. In addition to which, accof^irig to the respondent's own
,
ahowxng, he was bound to make nwtWy .remitj^o^ 6f bis salfes to the appel-^"
lant,by " Bill or Draft for the amofirt>payablfl at a Bankar'a in Loiklou," JfL

RMkla

Voley.

»\

'M\

I -i]

I i

'.?

ipd* 9^
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COURT Of QtTBBN'g BBKOH, ilftli

,¥i

"h

r

\ ~)

rUvVh •
- ''^•''''"'^ »- --fflcienUy Urge, noT«K,r,.tlon or. w.tri,ll«;w«!.tovof bo,;,g .t,p„I„u,d f6r b, «»pondeot. in p.«, of non-ooltectlon7^W^Z

Wm n his letter of jho 13th Septorabor: 1858 (Paper 29 of the IWdi

Under the ciroumitanooH, the appiJIant wa, olearl, entitled to^ «mnle -onde»n«Uon agajat the respondent for the full ..„o«nt of hi, del^d '

";-o..„endeda„du..owea"byH.e'S:Si

d ^ ? '
"'"^''' ^«""»i««i«». bit no attempt wa« mW to prove»he 'J-;r«?m«»f to guarantee as alleged

P waa maqew prove

i«Jt*ndfr"
""^'^"^^ ^^ ^^m^^^ni ahews tliHt no aueh oaetom of tr^wtj^ and fuJly sustains the appellant's plea "

™oiiraaeei

.ppeLHth'tff ''
^f' 'r

"'"«"' '"•' <l"burse^ents t»a- rendere^f to the

Td l%Ltr"n 1" '^'"^ " Ms exhibit No. 4 (No. 6 of the r..oora;, and W!Ib by him allowed and adopted. ' " «

The iten.. of £69 19s. 8d. and £186 14. 5d. are pi^ved to have been rimit-

t:llZ7^'' r'f •" '"^ <^->-»'«»^.«nd th^retnainingZLT^
n rZndel^'^''

'" ^""'^
u
P™'*' '^^ "''' ''^^"''^ ^^ «««"d *« ^ave been

1 LZfdor d
'""""'?.'''

f'^''

^"'^-^f *»« in«titation of the .ctloi, anfllk in
1

tact considered as- proved ,« the judgment appealed from.
* .

'
,.

Xhese comprise the whole of the sums claimed by appellant a's tk yatae of

cmed after the respective dates of Buid Account .sales. ,A "

BioIof'aSrt r.''^''"r''
3«»h November; :i859, was agWst the preten>

lived aShe, 7 ''"/
J'^^'^^'^

*« '»-^« «>e&n due. and to have L.I.
Teth D^^^^^^^^ Sf"'•, 3^«/»^»-» «f -«">-t of goods an hand, dated

Lfore Lt!f' ^^f
',*""'«• "^^"'t. the letter was writtea nearly three month,belore, and before the last remittance of£186 14b 6d \ - ,

r„»« f!/"*^^'"* there8pondentMscpndemnedtpp«yfeoril8'4d
with".oteres thereon from, 6th March. 1859, or to return to apielteLla.V^^

'

Miount of £221 3s. id. and pay £80 8s 3d! currency. ff
^*^^^\

feT 'PP«"""*' by his action, pnly.abmands £628 Os. 4d.^^n%rfcy r- "

.

«.JS^t r''t" "^ ^i'-^-blished of Reooni;:thn;he date^
^

from the sale^ goods, after deduction of "the chai^sTtad disbursement.

;•«!
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COURT OF QUBRN'S BKNfifH, IMl.

' W,-

111

thiwln, and tint thc'goodt on band "tnd held W. tb« order of appgllaok wcra
th« onlj part of nid oonsi({niiicnta uttoooounted for. .- ^ •

And he •ubiniU tJfAt tfio ratiBs of oniumiwion to b« ohargcd on tho ula of*
|oo^» "ullowed and rc<Mmi'B.ondod ; by the Montfwl Board of Trade, and
•hjch an relied on by tJie'^appoUttnt toeHtabliah a guarantee ooinMiiwion aKoinat
the rcHpondent, are not binding on Wm.; in aliort, that the Motitre*! Board of
Trade h:tve no legiHlutlvo pow^r.

'

That even under ar-guarantoeconuuisHlon the ri^i^dent oould only be liubl*
to account for the procoodi of the gooda w^ld, und Muld, not be held to warrant
their quality, br be oiyupolledtto keep und uooountTtfr.damWod and unsaleable'
•rtielea.

That the judgment appealed from, in So fur as it affirms roHpondenlJa right
to return to the uppollant thegopda Unsold, and tlioseo* hand returned after
We, IB rn;ht id prinoiplo, and to thut extent shodd be maintained j but the rea.
jWDdent cofltondh thai tlie judKHJent, by condemning him to pay to the appej- .

tant the nmount mentioned therein, and to return the goods on hand, m contrary
to law and 0ie evidence of record, and in that respect should be reformed ; and
hejtfbntfits that by the JMdgmont appealed fiom, acte shoujd have buQn granted
-Jinid^hw offer to return the said goods, and that the appellant's action ahoald
barriieeii-4iami88cd.

,

'
'^

j

LaFontaini, Ch. J :—Lea deux porlies, m^oontcinta du jugement Wcndu en
oetteoause, enoutinterjetiappel, 1

« ;
Lo demandeuf, armOrier h Li<Jge en Belgique, oonvicnt aveo le d6feiidour^(^

lui eovoyer des effets de soa commerce pour lea vend^re ik commiMioo en OaniS^
- lette convention est rccounue par iioi letlre adlfba^ par le dtSfondeJkl aa de-

mandeur, dat^e A Li^ge le 9 Mars 1867, et proddte par le demandeur ausou-
tien df aon notion. - Une ^uaniitd de fusils ^etd'autres irnies i rffifut erioons^-
(jueoce exp<5di«Jede Li^ge au d^Sfendeur A MontriJal. Celui-eJ lea » labord
t«u8voodus, mais il pr<5tend qHi'U^iSt^ oblig<$ d'en reprendro une partifl assei

^,
considerable, k raison des d^feoiuo8it<S%dun8 leur confection^ ou de I'insolvJbititi
dei aohetciurs/

"'

J-'
''-'"'''"']"'''''"'•' \ '

'' T
' ^e demandeur al%ne dafii'sa declaration que le dAfondeur dev»it avoii une
commission tieieretfere do ;7J pur cent, s'obligeant par Id de garantir au deLn.
dear le.prix d«^,venteii"qu'il aurait eff«jctuees. II n'^tait pas fait mentiol do
eette .commission 4anJi1«,lettre da 9 Mars 1867, aussi le difendeur a-t-il r
de^eoonnattrefrextttentjSde cStte garantie.

.
Le d^fendetkra rtiidu au demandeur plusieurs comptes de sea rentes, lesqugia

comptes sont invoqii^s duns la d^olaratioq. D'aprds oes qomptcs, il dit quij le

'

d4fendeiir.lui dovait, au 27 Mars 1858V la somme de £69 19s. 8d. sterling au
,15Maidelain8mejinn<Je oelle de £130r 13s. 8d. sterling, au 10 Juin m«L

I ^21^ V
** ^^^'^^- "**'""^' *' "" ^® ^"^' •"*"• """^ ««"« de £91 L

L.J^0d.-8terhng^l^a aprds d^Jduotlon de sa commission et toutes charges pav^el-
I ^juelesseule^aisesquilui furent faites par le d^fcndeur consistent en-deJx

SI "TT: ""'
t""^^

^^- ^^' ''''""S par une lettre do change si
Sheffield en Ingleterre, et I'autre de £186 14s. 5d. sterling, par urn, autre lettlde change aurla maison Cro» and Son. en Angleterre; que la deduction faitk
;'"•'-

, ,
r: ) / T

Mkia
Jiad
irolay. .

irt" 1

^^-
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^
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m COURT Of QUEENS BKNCH, 18«1.

<m>m

hut

1 M ."^r*"^'
^-^"'^"- »•'• «««'«»«"«» l«t<r«t ^r ioelM A compterdu l.r M««, |H5}», .i„,| ,,„.a .pp,rt par I. oompte oour^ht produit .« do«,ju.

et tourni «u dc||||,ur par k dt^lbndcur, Jaquello fHKiilt. wmme, «n j .joutant

cl!2lBB^BP"'*'^
0. 4 4Br.Mt,el.c'f«t lA teiuontant rcolamO p,r Ion

1^' **" ''"^ '* <'*'''""*^»'" * rondim d« M« Tentcn, et aoo MBp(«
,
formnnt-K-ii produoiioii.i «|ii (h^andour ^o*. 1, 2, 3, 4 « 5. "i

.t quo Ifl ddfondcur «J-ourni dm offour qu'il « rftd ^li^d d« wprendro
.pr6« le,«»o.r vondu*. et quilT affri, par ..« ddr«n«,» do r«.,.«tt«, «u domandour

u ,*?
P'"''""''"" ^"- iuii^iiW '^ ^•''"'' «» ««» 'i«<5 A ^213 13.. 4d

'

•MWuUant 1« .mmm^|#mTW-t^|. ^«f«o lo dV«ndour. II rm^
Kiui id«. Id. «t«rl^K qui o«t> Kon.ir.0 n.c«tioni.<le dunii rod diknm, qu'U dit
tt avoir paa UmehU, et par oon^qaoiit n'fitn pnn tcnu d« pjiyon %
J^ oo.,„«iMlon,.nire Foley Uann «e.,on.ptfla rendu. 4 son oommettanf

«c„ki„, ,ot«^,u une co,n„u«ioo>fc(« 7^ par cent. D'.pr^H 1. preuve faita par
icnkin, JO <iaia portd k dire que ^^t. uno eo...mi«HloD del cred^e m-lon I'uwko

de Montr^i^l. 06 Foley • v^Tidu te«^u en question, et que par oon«Squcnt i| ,
6BtKaraotd,ireoouvrcn.eBt d« prIx de vente. A oepoint de vue, je suis d'.vls \l
q«i il y a eu nwl-ju^d, ^t que le jugoment dont est nppol devraU «tre uiflrni<S 1
U|iparnesayaDtadwiinU'audlenooi,ue si l» commiMon dtoit oonsid<5NSe oora-
irtifunocomnji«.i6ii dd crtd^rf, i«s eonclusions de la dei6andjuiiUH»i*i»t «tre
jiOrdikwJugemcnt devnit dte do.in^ »u deinandeur pou^TM^nm^^

i." °r T'"'
'^*""""'^<^« P" '«• •^'*«« conclusions, aveoii^t et les d<$pens.

^_ThefoHoiringi» thejudgment rendered by the said Oourt of Queenfi Bench

—

•^le Court^*** eoDsidering that the said Dominique D. Renkio did consign
** ™^'^ Jjiiuos Foley, at the times and periods mentioned iu the declaration
0f.thesa.d Dominique D, Ronkin, filed in the Court below, divers lame quan-
tmesofl^un8.«»d pi8»(ih,to-be8old by the said James Pole>j. . conjmissioH
merolmnt for the sa^^inique D. ,Re„kin ; awLthrft the said gum and pistols
were sold by the said JaiSes l^oley as Sich commi-ssion morcbant, for the said

?T""Sir* ^^" '
"""*f•* ""»*»»'»*« remaining due by the said James

Jfoky t<f«^ 8awiW,^B.iniqttrD. i^enkin, op account of the sules of the said
guns andpistols, ia two hundred and nineteen, pounds Bve shilling and nine
pcweit*hny|»,l to the sum of two hu,nd«^and iixiy-eightpoun^l, andTour
pence curr^^:appear.-b#j|.odciountmie8 rfeftdered by the said Jameg
Foley to the sStd Dominique l!^. Benktei • And d6B^ing>rArf, th.tit .p.-
pears by the,evl4ence,a« well ^mM^iry a,'.parol. addu^io thjs cause, that
the Miid^uns apJ^pistolylfo ,Wld by the said JameaToFey for the «aid Domi-
mque p. Bojjkin, on a«J:fd|BH»mn»iMidn, and that the kid James Foley is
UaWe to m^\S DomiWljpenkin to guai^ntw tfre sales of the said guns
iind.p,8tol8l(,i|ade by1^, the «iid James ^^ey y and oonsidering also, that it
does not niipelir, bjr the end&ce adduoedjn this cause, thattbe said James Foley

S ^"'8**' *" he-alleges, to take back any partlif the said gt^M and pistols so^d by him for the said Dominique D! Bcnkin, in consequence of the said guns
and I)rstol8 being of bad quaUty, or io bad orderrtnd oonsidering therefore that

/ 1 SF

«..'
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kCOUAT OF MEN'S BKNOH, 1862. 108

in die Judgment of the Court below deaUriog thut thcnid Jamc Foley was not
bound »o Kuorontce tho said aoloi «<> niado by him. thoro la •rror, tlw Court doth
in oonaiN|uonofl revorite and .ct a»idu tlio aaid Jud»nioiit, to nit, tliejadKm«nt
rendered by the Huperior Court at Montreal, on tho thirtieth day of November, o«o
tbouiand oiKht bundrodand Ofly nine, in thUcauHK; and this Court, proceodiuK
to render that judgment irhioh the Huid .Superior Court ought to have ron.lered
in the premiMx, doth oondonm (ho auid James. Foley to pay to the Haid [hmi-
nlquo D. Jtonltin tho «nid xum of two hundred and »i«|y eight poundx ond four-
p^oo currency, with intoroHt from thu flrst d.iy of March, one tliou)i..nd eight
hundred and liay-nino, until p.iid, und ooatn uh woU in tho Couit below a» on
both tlio appeals in Ibia ouuao It this Court." *

*• m JWIgmont of Court below rovcrwd.
Bethune 4- Dunkin, fbr appellant and rcMpondont llnkin.
A. tb IK. Hoberimin, for rexpoudont and appttUunt Jt'ohu

'

>Mkta
m4
f9lmf.

^
' COURT gr QUEEN'S BENCH, 1862. & f

IN APPEAL FaOM THE SUPERIOR COURT OP THE DISTRICT OF MONTftlAL. *
! ,^ ' MONTREAL, Snd DEOEMBEIl, IMl.

*

^ Coram Sir L. U. Lafontaine, Bort., Ch. J„ Aylwi.v, J., DuVAt, J., Mkbb-
"» * DITH, J., MONDELIT J.

AuausTua o. davis,
{Inttrvtning party in the Cowl b*low,)

*""> Appillamt :

PRANOOia X. BIAUDRV,
(.Ptaintif in th* Court Mow,)

~
' RUPONDUIT.

"*""~'^''u *.!?"
"*"""*"' »* '•"'<«Wo lelM property in th* handi of A. and aadw the writ- tho

,
Jt ihorlir-attsobM property in tbe hands of B, the wiiure ia null.
|B|Tb«t>nagent(a hone deeler). In poweaalbn of horiee. givei a good title to parehtwr in

"^IP «ood lUlh •! againat hla principal, the proprietor, nudar tbe oonaoUdated SUtutee ofWWda, o. 69.

This was »n appeal from a judgment (farted 6 L. C. Jurist, p., 134) main-
taining the pretensions of the respondent to bo regarded as the owner of 4
certiln berMS, which tbe appellant had purchased from the cb^ndant.

- Th6 respondent on the 6th April, 1869, aued out a writ^&r revendica-
tion of 4 dark brown mares against the defendant, one F||MH|ias Francis
Laflamme, of Montreal, trader, allying that the defendanlpfl^^ally taken
those horses out of the poircssion of the plaintiflf to the stables of one Henry
Irish, with the intention of dispoping of them for bis own profit.

• The horses were seised on the 6th April, 1869, but the appellant maintained
that he bad purchased them on the previous day, and then got delivery of
them, »nd paid a portion of their price, and that at the time of the seizure they
were in his possesHion.

The appellant tyled an intervention in the cause, which was allowed in the-
ordinary course. By Jiis iiitcrv«8tion the appellant alleged that he had bought
the horaes on the 6th April', from Laflamme, ;for |fe75, 6f which he had paid
-••.-— (^ ' •

'.«••

m
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V

c il 1 *f'";''7;-'--' -;
M-..'J by Ih, Factor,- A.t 10 Ll II vW!.

ilTr . !
•'''^"'"" '"""'""""' '» «'«•* '"'^h fro'n »"'»^ 2,..ll, ThM

:llT;:r';l;^^^^^^ '^ "^'" ^'*'''^- ^i«e.«ubu.bad b, th.

Crhoi^tr/"''""^^^^^^^
Th,«,|.„rtwM directed .g„|„.tL„flan.„.o »;

.ppellan* when ije..od. having been doliTCred td him by Laflamme The.lemontary principle that the action df ro.endication ought to rdirectd

rZ TTn''' "-•'•«-« (O-^TOt, Revendicatlon, p. 6 9^^^!

aTeriff .» «r " P^*"'^ •" """ '>*"'^' "f A. ««d Udder the writ the

layK Stuarta Report*, page 638/note.) On Ala ground, then, the appel-bnt ,„ hm^nc contended that he waa edtttied to' . rereM «f the judKTatand a reatoration of his proportj. . /
«•*« oi we juag»oDt.

_

The caao of tha rcapondent i. fblly aeUut in the report of theMimuat b
'

the Court below, p. 134 of 6 L. C\ Juriat
^n'^wgmflat W

the appellant and respondent by their coum»l reapectively, OMmined a. well
'

fn lIllK" Tf""!'?*
the answer, thereto, and mature deliberation

ei« t hl"^^^^^^^^^
.
»-';«

^•••^f
»ba .l«th day of April, one thousand

bv the rinlf. f !^
'""°; '''"'"' ""''*'' *••• P'*^" '^^ «*«dioatioa aued out

oaa?e wZfflt^
tN attachment of the four b^wn mare, in <iue,tion in thi.

Zll ft '^"T:
'''''' ""*•" «b«P-tidy. power or poasesaion ofFranjow ahoa Franoia Laflammo, trader, the defendant in ttio L*. airainstwhom the respondent brought tait. ,.^,

^



couirr OF qubkn-b bkncii, isea.

"**•

SwJnK th»t OH thtf imf pr«fiom, to wU, th« 8fth dty of Aprfl. one thot»ana
•itflit hundmj und SIXj iiin«, thd auiJ four brown uisroM ha<l Imoo told lo th«
ppfwilaiit bjr tho Mid UfluiuHia and dulivtred, and hud Uon r«mo»ed,
from tliA lUblcw t}f iha iinid Uflaiimm, whir* pr«*loui»lj lliey had k'«n kep«
aud atubled, by tho appllaut to th« atubU of oii« lUmry Iriuli, whom thuj
waro io livary and kwij.iog at Ihu ooata and vspvniw vl' iba aaid a|)|w)lMlt, a«
buiiKhU prop«rtyandiiiilh4a aotUii||KMa«!wiion. - •

H««)ing thutthu Huid LuflniniiD h«d Iook Uiforo thfl aald iwlo^y Uim mada to
ihu ji|i|K)|laiit, boon cntruntcd by iho r«MfMnul«iiit7wiili iho ouwlmly utid \»nmtm-
•ion of tho Mid luorca, and tli4t lliuauid I^iHunuiio wux bta agant and waaautho-

'

,
riiiid U) offor Hmu for mile iiud to niulto aale tliorwif.

yooing that tli« auid appullunt puruhumxl tlio miina In Rood fallli from tht
•aid r< iflaiiime, who waa well known to b« B dciilor io bura«» and ucooatouiad
to buy and aell thorn. > - "^ g- '

8«oiiiK that ilie app«ilant paid to theaaidl Laflamma thi [liico of tho aai^"
horaon in good faith, that ia to, aay, in inonoynt tho time of 0f^ Bale, tlie auin
of four hundred and aovcntyBve dollar* ;^and that the aaid. Luflammo, by ron-
i^n of the tranaaotioo havingjCeoo o.iiii|Ht.tid aftor banking houfa, oonaented to
wait till tho noit day for theVj'HOKt of ihe auni of one hundred dollars re-
uiaining due ujwo tho price, to wit, the aum of fi»o l^updrod aod Mveuty-flTO^
dollan. :„

..
/• '

j

'
'

'" *'*

Seeing that under the proTlaiona of theMutute In thb iwhalf, to wit, the 10
ind II Viet., oh. 10, Conaolidatod 8tatut(/« of Odiiada, t)l».6d, the aaid raapon-
dent waa bound by the sale ao made by Ma igont and fi«ot<.i tho aaid Laflamnie,
and tbe appollant in moking suoh puroh/ae waa and ia fully jirotectod.

Booing the appellant hath fully oat^bii/ihod in evidonoo tho ullogatiooa oon-
lained in his intcrvontion and that tide ro^poudoot bath wh..lly failed to make
proof hisoontestation thereof, and t6ah<<w that the aaid Luflumnie waa a mero
groom, hoetler or atable servant, and n^t an agent autlhorisod to aell.

Seeing therefore that in theawird.uf judgment in fayorof the said respon-
dent, aa plaintiff in revendioation if the said four brown mares, and the dismia-
Wl of the apiiellant's interventioiyin the court below, th«e ia error; It is eon.
•idered and adjudged that thesamic, to wit, the judgmentSwidered in the Sal
perior Court at Montreal, on the/sOth day March last, be and it is hereby re-
.terscd, annulled and, set i aside, ind, proceeding to render the judgment which
the court below ought to have /given; it is considered and adjudged that the
said attaohuient effected of the inid four brown mares, be and the same hercbj
ia set aside ond vacated, the aaid eontesUtionand plea of the aaid respondent,"
to ^eaaid interveotioi(SiNhte said appellant ia overruled and dismiss^, and

nent granted in favbr of the appellant, the said
' to reatore and deliver up the sai<|l marea to

_ 1
from the service upon bim of a ci^py of th«-

present judgment; and AirUier to pay to the aaid appellant all th~e ooata by
him incurred in this behalf/aa well on his pleos to the respondent's action at
upon the intervention in thefCourt below, together with tho coaU here in appeal

;

and, lastly, i| is ordered thit the record bo remitted.

main 'leolt of the tt^

respondent is furthli __^
the appellant within three

r>«*ia
an4 '

/
I

*
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Davit
and

Beaudry.

.**
'

* . ^

'''"
|: . .

*
. .

;., .-
..

.,
'

.

. ^mi«reimvr.,>rnppollane". '\ Judgment reverb.
.:

C(«r<fr «f' CtV-OMan/, for rcspomlcnt. ,

''..''.

.
^'"'^ '*'*''**'>*: LA C^OUltSUPEIUKUR E, DISTRICT DEMONfUEAL •

.
. ,,

MONTREAL, iKR JULV18G1.
. ,

Coram Sm L. 11. Lafontaine. Bart., Ch.^ J., AvLwrn ,J.vI>utAL, X, T^iBf.
'

DIXII, J., d MOjNDELET, J. " -^
7!.' -' '•^ ;.;.. _ No. 325T. .

•"-'.;
^

-, -i-'
';;

;.:._:..^. . .^debeaujeu,
.

'^'•v.,

.* {Dtfendeur en Couril^tmSrieure,S'

v-
-• '.,*' • (JROULX,

^ _^ ^
'

i;i; .i ; ; __1 :' (Oemandtur en, Cour Infirieu're,} L.

Jco«:-,l6. ftuo^lg^u-un propridtaire qui a <it*iotIfl6 de foire «e<, travaux exlg«, de I„I par «n p,o.

, — ••'"'•"«'>'«> dentreprendre cos trav«u* pour lul.
^^ /« iwipa.

„

^
ESlSl'lSS"""'"" "" mu..c,pa,eau«,us.voyer oi^. n„«poote„rd,

gfL. lIrLAFONTAiNE,JugeeDCheCs'e8texprim^comnie8uif '^
'

^
Un procGs-F^rbal hod,ol9gu<S en 1858 par le consofl itfunipipal flu township

de Ncwtop, avait prcscrit I'ouverture d'qn chismin h travers lea?4e et 5e ramrs
de CO township, entre les 3e 6t^4e lots, et a8suj<;ti les propri^ibires . A sa confeo-

,
>

.

tioQ et a S9nentretien, dans certi>^s proportions d^termiD^es] selon la valour
"

.\delettrpropri^t6s, telle (ju'gtablie par le rote.a'evaluation.
'

, J:ie:den,andeur, Sousvoyor du 4^ Tang, a pr^tendu qu'aprds ytoir mis te ^kfeh^
.
dcur- en demeure de faire faire sa:part duchemio i\ a^ait e;^ obllg^ ti-menie

,

, de la laire
;
qu'il avait pour oet objet dep^net une somrae Ae £27 78 3d. qu^ .-

aveodific commission de vingt p'ar cent que Id stat^t lui.doi/n»it Sur cette somttenr^J
formait £32 IBs Sd./qu'ilr^claroait parVdn action. /
VJI avait d^ji poursuivi 'le d^fendeur- devant un juge/e p^x] pt avait ou renon- •

c^ a cettp poursui-te, ou en avait a^d^houtd, expo^ant par'Kk le d^fendeur r
, des frais assez considerables. ' / .'

' Le deftndeuj ^ contest^ h dcmande, a f^iit erttendre plusiettrs t^oinp; et a
ete condamne a payeY une som.iie de trpte piastres seulement, »veo intiJrdt

"ije jour du I'assignation, et des ddpens de Vactiopl^S^ '

"'

"
'^

?

:^
Le defendeur n'a fait aucurie preuye^ il g'ei^ repos^ liniquemerit sur soii^

g propre affidavit queia Iqlpermet deUiire en parfeitoas (Statut de 1855, o. 100
"

P sec. 60, 8.s,3), laquelle section est commftsu'it: t
'

_

"^affidavit du sousvoyer ^crmcnte <ievant 6n Jugirffe pa^l, constat««it que
es formaht^s de la loi pnt dte suivies et que les travaux .nt6U accomplw ou*

^le^wat^ux fournis, que la tomme dcmandee on est la'valc»r veritablo et

^^P|e d^^f^dfeurest liypersonne qui est tenue de lapaycr sui^ant la loi, etie •

y ScgHifigatd^ne par I'inspecteurqujaumeiileur do fi connaissance et croyance

'.%¥

Jf
:.-. ^ ^.. .-i>v- ^

" ^- fai\ '
••'•• -'•• "»



COUR^UPERIBURB, 1861.
A-

I«7

"los fi^ b«po8<J8 dans I'affidavit ooDt cotoformes A la v6rit6, soroot une preuya
"primSr/acie do dob faits, et s'ils nQsontpas rdfuWs, ils suffiront pour maiDtenir
"la rdolomatioa et la domande do la municipulit^ gu du sous-voyer."
Le montaiit do la oondamnation eat pou considirablo-ennui-niSme, A part des

ddpeos, etA pretnidre Vue on serait tont<S do.' bifimer le ddfoiidour d'ca^voir
appel4; d uu autre c6t4 il est seul jqge de oo qall loioonvient mieux do faire

'

pour son propro int<ii6t et pour no pas sublr oe,|u^l appello un mauvais fcraite-
ment et un acto d•opp^e88ion^ A oo ppint^do vud; on a^ saurait trouver ilL redire

'

di^saoonduitc.' •
„

*
;

II m'est inutile d'entror' dans Ics (juestWhs d'irrdgukritids ou de nullitds duo
le d6fendeur a jug^ A propoa^de soulever. Qu'il me suffiae d^ire que, d'i»8Td8

"'

la freuve, le demandour no mo pafuit pas recevalWe dans" son action..
'

.

. Dis-h mois de mai 1859;ie defbadour onvoya dea hoiai^cs aoulla oonduito
d'un nommd.Biron, travailler a sa part du cbomin. Lo sous-vftyer ou I'inspec- ^

tcur du 5e rang \ea 6ngagea*A suspendro leura- travaux jusqu'ii oe que le temp*
den semencea fut dco»le. Cos niSmos hommea reprircnt leura travaux sur le

'

chemin dans le ipois de juin, ct voyant qup vers ce temps la le demandeur aveo
riospecteur et plusienra antrea personrles avaient comraenc<?'a travailler sur liv

' part du ohemin qu'il incombait au ddfendcTur de /airo, ils alldrent de la part dl
qe dernier fair© defense au demandeur d'entreprendro et de oontinuer co tra-
vail; qu'il etait prgt'et avail le droit 'do lo faire faire lui-mSme.

, En conse-

^

quencedeces defenses le defendcur cessa son travaiU Mais cola no rempScba
pasde r^olamer du ddfondcur le prijt de ces prdtendus servides et debours^s de

.
.m6me que s'il avait fait pour lui toute sa part du chemin. La preuve constate
-que loddfendeurn'a pasdteen raiard, et que, pur consequent, le_demandeur
n'dlait pap jastiBuble d'entreprendro la ooufection du chemin pour lui. Lo de-
mandeur'luimSme avait a-|aire'^u^, son propre compte unrpartdu dit ohe-^ et iUe ravait; pas encore faite ; et s'il i'a,fiiite, oe n'est qu'apr^s que lo d4-
ftKeurpeuJui-mlme compldtd scs travaux^.^Jl ese dgalement constat^ que des

.
parts du m6me chemin apjjjjjrtetjant a d'autres partfes n'avaient pas- en core dte

• f^^te8 lorsque le demafldoui' comtoen^a se* poursuites.^ II n'avait pas miale '

^ ineCKiempresseraentalburrendre le sei-vice .qu'iUwit voulu avofr le meVite ^

^ de rettdVe au d^tendeun. Du reste, lorsqu'une partie est en demeure, la loi n'a
•pas permis que ce fut le sous-toyer ott I'inspecteur qSi fit lui-meme I'ouvrage do
cett? partie; elle a voubi^qtfe ^e fut une autre personnp et oela sap« doute pour
iSviterJes abup qui pouvaie;>t r^suiter de i'iig|et persbnnel que I'officier public

'

auifait 4 faille les travaux lui-meme
'

•nd
Oroulx.

"^ "^ sofl^voyer des chemina pourra faire faire ces travaut'ou fournir!ces ma-
".t^riaux par quelque autre per8onne,,(sect.m s.s. 1)." La oommissipn^de
imgfe'pour cent eaf |a jseule indemnite**^ laqiqlle il puisse avoir droit.

'
'

^11 me semble q^ le deipa^doiir a'cst^trop hfite de feire les travaux pour lea-'
«quels|^eummainteaant so Bfire payer;.^il -ne les a ainsi entrepria dUe &,m?«
,.un.esprlt,de-Bp&ulatioil. Lorsque M. Biron a fjiit la defense eh question^u

:
sous-vo/er, disent des tdmoins, ilre^ut pourrdpq^se: "Sivous avez de IWenfc

'

pour.payer mon ouvrqge, je suia pr|t aificher, sinon je CQntinuerai de travail-
,.ler." EnsuiteJI. Biroa l«ir dit r "> bV pas d'argent A vou^ doancr, ma^V

I?

An

'-*7;.>

. K

=T=S=

V- f,'

* r
.# •
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t

^>--

r .

W.n * -***' ' ' '

"" "

...

o£T •'"' '***^^7^°" P"""^ f«""'^«r «t f-'iro pour M. D.Bouujeu lea parts." Lo0«i"«. sous-voycr (o>t-,ttdire lo de,„„ndcur) lui a dit qu'il allait cesser lA, et qu'il avait
u„o autre place dans Ioh parts do M. DcBeaujeu et qu'ils y gagneraient plu,

^
dargent Lo so„s-voyer et «os l.o.uines aont partis ensuite, la w8.ne jbur^^e,
et n ont pas conU„«6 leurs travau,. En disoontinuant ainsi I'ouvrage/ o'tftaU
de la part du den>a„^,ur adwet.rc qu'il n'avait pas eu lo d/6it do le commencer.
i.0 fa.t que U dcmandeur n'avait pas encore lui-n.6„,e^'travaill6 a sa propre
part du chem.n

J qu'il en etajt do nifimo do plusiours personnes qu'il avait em-
ploye a CCS trayauxi q"'il y a pris ,,art l„i-me,„o sTeo ses parents etl'inspec-

Le defondour qu. ^v.den.ment a raison de revaluation un peu trop enflJde

-^ 'L „r 2 :"•; ^^/l""" ";," - J-'°-M ^ -« avis, dose plaUe de'U
,.

»an,^redo„t.laetd tnu,e;et do se rdcrior centre la conduite du demandeurr
"

rabuHlTT '"".
'

""/''"^«'' '«" 'i"«''l«« ««r'o. dans des oa^.s^mblablos

kpa^ du cbcmin du d^fendour. Je serais done dispos^ a infiflr le jugeBientdont est a|.pel ct a debouter Ic dcniandeUr do son action.
*

Ts
.^Lejugfencntde la Cour est motive commo suit-

*
' ''

- me^S";^-
*
*r-""t^'''"*

'l"^ 1« 'i^'^»J»'«r appe)aht n'etait pas etf de^
nieuro dc fix.re ou fa.ro fa.re sa part du ehemin'en question, et que' e^dfe,nan.

tJ^^\ \T ^" <iit defender lu dite part do chomin ou aueUne
part,e,*.celle, et qu. lo>ge en Ufcmiore instance a fait une Appreciation inex-actedela preuve etque partant il y a eu mal-jug. par lejugement d:„t est..,appel a^nfirmeotmfirme... ._ ,v

j,.g^ent Infirm^..
Xfl/?am»ie, Z<7/?a7nme *fc Z?a/y, pour I'appelant.

' -^ i5oM^re<fci?ao«s!, pour I'ln time'

", ^ COUR Dfi CIROULT, 18G2.
"

^

>r STE. SCHOLASTIQUE, 16 MAn862. ..

"Coram Badglet, J. ' »
,

Biroleau Alt I^afkur vs. J. G. LeBd.y
*"'

-Queled«fendenr a droit de contester la TaiMitA rf'.... ontj .» »\. ;•
'

d«endeu,.«abaqu-Un'ava,tShrni3i^^^^^ -r^matatenue, yaquele

L'action est porteo^n recouvrement d'un billet promissoire de $72_signe par
le defendeur en favour de Dosithe-Dupras et ^dosse par ce dernier«nfavLdu dcmandeur et da dopuis longtomps. Le I..,andeur a donne ^nI^ '

leguan que le^Mcuretaltsurlo point decaeV-sbiens,detteset effl^
re qu .1 les cacha,t et recela.t dans la vue de fraudei- bos creancters en gen^eral

tlt^^'^'^f^' '* dcmaod^t„I'em.datiob d'uue saife-arret
«v«ijt jugement, eu CDns^q^en<{e. .'

i

*•"»"«
;/•*' > .

''.»
. f . .,-'.

*^

Juox

.'' » .-

;^ ./ •
.... » ''^ . ?

,".*-:
t - " : • .

'

.'&,-'*'
.,**' ''"}-"
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lenr. poar an monlaot ooMi«[.ble ' *"' *" """^ ''' "^

de ifCson. Bank v^rUe ^SJ e';S^,?" ''^^^' '"^ '^«-

prudence smvie jusqu'i^ la d<Sci«on aai ^
' /f'^P*'^ ^ '» 'J^'C, mais ia juris-

leTerine,.Son fldnneur \^3^x^^h„lh.^
' ^^'''^''^^'^'^^^^^*

.^t^valablement pr^sente!'TS elflTr"'^

.ll^gu^s. et le faitde la d^confittrdtdl^^^^^^^^^
f-t.preuve dese.

Ufier
1Nation d'oae te|le^, 1 fa uotlt ""r

'"
"r"?.""*

P""''-*'"'-

forme est maintenue avec d^pens d^trai^
'^ '"• ^ ^^"^P'ion 4 1«

«.a„de„rpourlen.ontantribiJr ;" '""'''' J«S--ot pour le de. ,

.^«. Marcil, pour le demandeur ".

;'^tW/, C7Aap/ea«^ if„<Ate«, pour^ le d^fendeur.

BirolMn
n.

LeBel.

J.'

... >' •)r ' **'.

^^^

HiLD

A

<
' SUPERIOR COUttT.

»
'

; ;
MWTjiEAL, aigriiAT.isei.

^^if JafH% Vamile, Pct.#:8^|iotf^f Title:'
"^

.
' '

' Cbrajfo Monk, J, f . -^ ,, f.

-That, judgment wgiitewd-igiumt tli*au<eur of a DawkSh I .. / ^ ^

P«»ty,,oinpoiiM»ilon,benoti«gi«ered '^^"^^ •'J|'»n«*^|J>« title of wch

,

%,thi8 case the R^jgisirar's CepUficatet diaclptea number p ••.
registered against the one of the auteursJoT th^lfonertp f^f

«>«»»-

answer to the RegistrarV-Certififtat* ih^^^i-'' ^^ " pleading in

.
mentioned in thi j« 2^^^^^^^^^^^
feriogof thesamesiizedor^IZdotlLtlT^''^-'"^^^^^ "^i-
all such times in thfe^fc, and^TSfcLl ^'Ty>>^' '»»«* the «,ie,was at

auteurtf the petitijfrtropi'^T'" t^^^^
^"""''^

("* subsequent

•\
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•
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•s.

Kxpartc

f"

ft^."

the dates of 8uch judgmeots sold to Drolet and being in his open postfession u
prppriotor ; and set osido that portion of the Registrar's Certificate which dis-

chtffid such judgmeirtras being hypothiquet upon th(bproperty, (Consol. Stat.

L.'C. Cap. 37, Sec §., Sub Sec. 2, also See. 47.) ;
*

Rated- Ritch ie, for petitioner.
' •"

(T.t«r.B.) ^_^^ „ . .
•*

.

IN THE PRlVr COUNCIL. » ,

COUNCILUHAMBprt,WHj^TEHALL, 10th FEBRUARY^ 1863. *

Coram Lqlftb Cn^LMSPOBD, Lord Kinosdown, Sib J. L. KNiOht Bruce, Ii.J.,

Sir O^J, Turner, L.J,, Sir Edward RrAN and Sir JoHN^AtLOR Coleridge
\h^'' -

'

:, ,
MACTARLANE .ET AL.

'"'>
. ' **

,

"

• iiFtfrn^lSaisii and Ktapondentt^n the Conrts beloui,\

'
K, ..J* ;

.

,^.-'- ' ' AppiLLlNTa;

-LEOl^AIRE BT Ati

\

' _' (i'i«intif*-(indAppeiiarit$ in tXe Court! below,y

"... 'V Kkspondents.
ArrEAL-PfiivY councii:,-jurisdiction. '^^ •• «

H^D :—J»t. Her Majesty in Counotl is not preluded from entertaining a petition to fMcInd tekniS
appeal, by the Tact that leav^ to appeal was granted by a o'olonial court under the
authorityof a colonial Statute,'

''" *
, . ,.

',

-
•" 2nd. IndetermlningthequesttonoftHevalueofthematterindiRpute.uponwhich theright

ofappealdopends, thccor^tcoureois tolookatthejudgmentaslt'efl^ctatbe interestof
'the party who is prejudiced by It. an^ who seeks to relieve himself from i^ by an appeal/

3rd. Jhe matter in diiipufe upon which this appeal was founded exceeded in ralue £800.

This was a petition to rescind leave ,to appcll granted by the Court of
Queen's Bench. The respondent^ brought /an action in thie Siiperfor Court jU

Montreal against one Delesderniers to recover the amount of certain promissory^

notes and interest, amounting iri the whole to the sumof£417^0s: 8d. cy. The
l^spohdents in their declarjikloh claimed a writ of " sadsie-a^rit" at ^tttcj^ment

before•Judgmenbagainst'^thV goods, merchandise, chattels, fiionies,' credits aW'
. offects of Delesderniers, which Irere alleged to be in the hands ofythe Appellants>

.

and prayed that they migyfbe swmmoned as tiers-saisig, The defendant suf-

fered ^Judgment by d^f^tiilt^-and was condemne4, to pay "to the ^respondents the >

sum of £417 Os. 8d. cy^.^*jfpon the writ of «ats^-arrl(f being issued the Appel-

lants tfiade' their de6li)i:aiioh, denying that they had any goo(^, merch«bdi.se,

chattels, credits, ot i^fiU^^i Delesderniers' in their possession, and 'ptating that

tlie goods, merchandise,', 'and chattel?, &fe., alleged to b^ the property of l>eles-_

derniers had been purchased by the appellants from on© Prevostfor th^Bulm

of £1642 14s. 5d. ,The respondisnts contested this, decIiird|!(!on,' allc^jfHn^t

the transfer of the goods, merchandise, chattels, -&c., by the sai^ Prevosttothe
appellants was fraudulent. and- void as against t|ic creditol^ of the defendant "

and «oni»ie»icnr as- against themselves. The Superior Court dismislw the

oon{e8tation,on the ground that they could not declare the .C^ansfer of the'pro-

pcrty to thCj^s saisis by Prevost to !be frauduilent and void, Prevoet pot being

,
a party to these proc<n3dings. IVom thi?, judgipent an appeal was taken to the

' Court pl>-Queen's Bench jWheh thejudgmcntof the Superior Court was jeversed*

bnt leave was'Jivcn to Ae appellants tp appeal against this jiigdmenf.

at,^ Vj- .

•' ',.. ' ". \ -

' '-j-^iV '•«

14
•"

^"'x ^y'4. .. ''.-
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Tke Solicitor Gmeral (Sir Il/Pdtmi>f tt r<\ a-^l , ..

"^ '~

the petitioner, ,i.«d D-OrL v. ^c^'m^^ P C^t4fc ^*'
'TPari- art«. 177 178, 179j Cuvilior vs. Aylwi"r2 L„„ T.V TT ^^''

to the ^31 Geo. \u.j^. 3a. -..^ (2 Knapp, 72) ^ and, referred

•

f-
JI^9h Cairr„,^JXL, «nd ^Ar^ilbr'the appellants

'^'
liOBi> Chelmsford delivered the judement of ihoir r „J i,- .*W

npon this petition to dismiss the- ant^frr 1 .. 1 'P'* Theques.Jo*

u^ri that p'art of the SOth^sl io„ ofTe Aetlf". '^f'^'^''
^'"^

"""'"f^^

nenacts that the judcment of the PnMrt nf a T o .
" ,^' "' '

^'^> ^'>*^^

tended that until this order, proldin^'^I^AT^^

def..lt,n the .e„„n,.„4 ,.s™„d„ed bj th. Oortto p.v th„ ^llTg? - '

Snt ::!:
" 'f7'°°.

-r^'-^
"" *'' "'^ » «°i' P^^i " .n^

r„-h- "l'''''"°S
""^ '"'Sfi ">« H« good, claimed bj th« p«i.iMe™ to

"

.
m»Oa,aga,M.b»„„lv«.

'fh- Superior C„„„i™iss^'r';l'>"f. '

fcyeould .otdeelare U,e -8».«n.^ ^ep^op^' «,J.,,,*J*:«*«
-?.

;V
'^

' ^-Jr^

4

^
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"?wd "* 'Oit being made a party to the aotibn. But, upon appeal, the Court of Quoeo'i

It

Bench rever«ed the judgment of the Superior Court, and ordered the apwl-
lanta to make a further declaration upon oath of the goods .oomprised in the

alleged transfer which wore unsold at the date of the tUiiit arrit or attachment.
' The effect of this judgment of the Queen's Bench was' to render all the good*
eontained in the assignment from Provost, which w^in possession of the ap-

pollants at the time of the attachment, liable to the claims of the creditors of
4he original defendant; the petitioners, by issuing their attafllAint, seourinf
to themselves priority of satisfaction unless the debtor was insolvent, jii» which
case they woujd only be entitled pari pa$tu with the rest of the creditors. Th«/
course of proceeding under such a judgment is to give notice to the creditors ti

' eome in and prove their debts by a particular day, after which a final distribu-
tion of the property is made amongst them. In determining the question of
the value of the matter in dispute, upon nh^^h the right to appeal dcpendi,
their Lordships consider the^rreot course to adopt is to look at the judgment
as it affects the interest^ of the party who is prejudiced by it, and who seeks
to relieve himself from it by an appeal. If his li

*'"
upo^ the judgment

he cannot oe de-
is of on amount sufficient to entitle him to as „j,^., .„ „.„„„, „„ „«.

prived of his right because the matter in dispute happens not to A of equal
talue to both parties; and therefore, if tli^fjudgment had been in his favour,

.
his adversary might possibly have hafl no power to question it by aii

appeal. In this case, the effect of th^ judgment was to place in jeopatdV the

,
whole of the goods contained in the assignment from Provost, for which a^m
of £1642 currency Jiad been paid. This property became immediately lia„.,

to satisfy the claims of creditors of the original defendant to an uncertain and
indefinite amount. It miy turn out in the result, that the petitioners are the
sole creditors of Delesdernicrs, and therefore that the goods in the possession
of the appellants may have to bear no greater liability than the amount of the
debt due to, the petitioners. But all this was contingent at the time of the

, judgment; and it is the immediate effect of the judgment which must be re-

garded, as the right to jjppeal arises as soon as it is pronounced. The petition,
ers, however, contend that the judgment is interlocutory merely, and therefore

.
that an appeal against it is premature. But although the judgment is iaierlo-
cutory in form, it is final in its effec^iipon the rights ^^he appellants. The
goods which they claimed as their own are' finally and conclusively fired h;
the judgment to be the property of the original debiofr, and must be applied in
aatisfuction of his debt; and there is no mode by. which the appellants can be

. refieved from it except by, an appeal. Their Lordships are of opinion that,

^ttndsr the eireumstances, the matter in dispute upon which the appeal is founded
exceeds the valtletif £500, and that the petition to dismiss the appeal muct,
therefore, itseifbedisniissed, with costs., • Petition dismiswid.

Sir a. Pqlmer, Q.C., Sol. Qen.^ and
^

Charles Pollock, for Petitioners. - x ^ " -
. . ^^

Sir Hugh Caim$, Q.O., and '
^, "4"

Wicktrn, for appellants.
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on that head tli
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Coram Hon.

COURT OF QUEENS BENCH, i860.

MONTREAL. 318T MAY. iW '

3.R 1. H.. LaFontmnk. Bart. Ch.
J.. AvLw.n.

J.. DuvAt. '!..

" MotfuKLitT. (C.) A. J.. Badolkv. J., ad hoc.

Nosl 83 & 93.

r
THE GRAND TRUN^ RAILWAY jRpANYdK Canada: / *

(P*f***<iant in Court below,)

., / Appellant.
AND >\

MOUNTAIN & HUSTON. " -

'

(Pontiffs iu Court beldw.)

u _. , '.

°
. Rbspondhnts.

WELD —That fl eommoii carrier, in the cane of Kooda placed in hi. r....^« j ^
whicl, could no. be accoumed for o.herwr,S.l, i^^

*
'u^

''"''-''''''' «^^

This was a5^AppeaI from the judgment rendered by the Superior Court »,Mo^. or Which a ^„ report i,^abe^„.d In the^^ L. C^I^jL.Xi:

Gr!rTL':J/''"''^'T
~®°*'' ''"'^ "•="""'' ''"'«' ''^«"> -'^^- upon theGrand Trunk Company for goods, which, while in the warehouses of that C^pany at Point Levi, were destroyed by fire I do n„. hT!T u

:heCo.rt with respect to the iity^of ^mmL'^a;! "^^/ZfL^^^^^^cepfons wh.ch diminished the liability, when the- goods wen, carririrTcS*^dance with a sp^ial contract. That was the..defeZ JT •

II r
"^""^ ""^" ^'""^"^ ^^^"'^•'^^ A' 'he time of the fiJe theK^hfay Company was only running trainrtM^iee a xvi-k Tkl „ I

.endek to go by i,e Fricfcv train. ^butTereT^ LlSd 2r> ^^^""1,
'"'

on that head that the knowledge oV such notice having ^I'T^^ltonly brought home in both cases; in Huston's case it beihe o ovLXttt h*
actually rea^ t*e notice. Under these circumstances h^ZtJTedt^^^^^^^the question of neg.igence-whether the Company, n l^^ng ZT. TtZespons,b.ht.es of common carriers.^were yet liaWe for all'ne^'gt.T to tlhe proper precautions to secure the goods committed to their chlrLI Nowthe authorities showed that diflferent dei?r««. nf Hii!»

*
'

'' C ..T. RallkaV
l^ompany

vs.

M omitjkin And
liuiston.:

L.C.J. VOL. VIv;-7

\

V
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Vo,±r " !
*""''*"! •"" *""'•• "" "^ '"• °*" «««'•• f "'• Honour quoW m.r.l

,MonnS.„.. ;. E^-UVh rr'."'
""'.'"'" ""' '"^' '" "«««iKence. w., .he I.w „oro«ly

HnMoV
°l

'n8'«»n<l but of turope.J As to the rMpon.ibility of common oarrioM, I Mmlt
\

that it extended in I^ngland to everything but the act of God and the Kings
enemies. But the civil law excepted robberies and in general /or., maj,ur» i,.
that steamboat proprietor, jn Louisiana had not been held liable fortloss by firewhen proper precaution, had been u^. In our own. Courts it had been held-
that the carrier was respon8i},lo for loss by fire if caused l^y any human act How
nver. the powt here wa. that the good, were accepted un<ler Special contract-
hB carrier taWertaking to convey the good, at less.than the ordinary rates and
tlte.other party agreeing to accept a les. amount of liability on the'partof the car
neV^ Accordmg to Story such contracts might be impiied, arfd might be made
l^ Vubhc notice duly given by carriers, of their terms and liabilitiea,; and when
the knowl<^^e of .uch notice was brought homti to the b<iUon. it ww dee-tST
proof \c.f the contract, and converted the ggneral law Into a n^ciai' liability
fH,s ttonour here quoted several Englinh cases, to show th»t the sj»«e view of
the la«^ prevailed there.] I think, therefore, that here the iiability w«ii*|>o.hlngmore th^n to u«, that degree of precaution, which a providenTman takeTw W.own ^roi^rty; and then what were the facts? The Station Master, at k latehour of the night of the fir^ went round the premises and into the x60m ad-
jacent.to that where the firejorlfeinated, looked through a glass window artd saw ,

nothing wroW, and then returned to bed.-But the Company also.4.ept a nighi
'

watchman, ^iho examined the nremises at two or three"oclock in the domingwhen everything appeared to fright. The only evidence as to^Wft origin ofthe fire was ttiat of two witnessesyho^ thought it occurred from Ihe spontaneous
combustion of\co|ton waste used' for wipfhg the oil o*^ The machinery. But
there ^^s no.iW to show neglect in that case. TheXompany had the.mselves
lost a^l their buildings, and they had taken every precaution that could be re-
quired: It migit indeed be said that they ought to have taken precautionsa^mst this spontaneous combustion of the waste. But there wa« no proof that the

rh.r^.r. K,"'U l"*"
'^'* '""'*•

^
'^''"'' *''"'°^«' '"« company ought notto be held liable, a^id that the judgment of 4he Court below shoufcf be reversed.

UFoNTAiNECii. J._Da6s sa d6claration. le Demandeur (ilountain) aI16gue ^

Stktion du cheibinlde fer i la Poin?e L6vy, certaines matthandises pour 6tr« '
pai elle tninspor,*^ de li^ i Montrtel oi. elles devaient fitres dfilivrtes au nom-

r r '^l -T' Forbfes. les di^ marcbandi^s valant £73 148. Que. par
, •«t"«l»^«»««>H«t'la^6gligenc^elapmpagnie.W

N ,^'T *
i"" '"»?»P<"<K "ais qu'»« contrairA elles ont 6t6 perdiws.

«~^ "JlTtT/ "^T ^ 6^fe sbit^ndamn^e 4 payer au Demandeur^
vaI«urU.ik<i. ^73 14s. kvec int6f«het depens. \

. ^ r .% V
' ] * \.. '

^ ^'''": f»le«=eptions^I^feremptoir^. la Compagnia rec<5hnait *aboitl qa^' fe la

^
V' ItiA;;? 't ff^" »«« -^^^^^ man:handises pour le. transmettre

'

"
;£;?^f^^^ -

" Montreal.,, sur ses charS employ&i sp6cialemea, au trans-
'
''^'^M:^'^

6tait £«nfeu (fu Demandeur; elle ajoute quil ny avait alors
^

)<«"** *'^r^'*"',°«, »«"»» par semaine, savoir lea L%n<ii. Mercredi et Vendred.

» *
Ji£

»
kirn

I .- ^

-*; .«r

^ir- -

^-

4
'* ^i
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^atmercuitt famant d«R U r. K*Hw»y

et ce A la connaigWnpe du I>emahdei(ini «»yd» teui le«
affaire, avec la ColnpaKnio; quoJ<rt »arch#odi«« ayant 6UaApo.6e. un Ven-
dred. e„.re le. mai*g^« Coffipig^'4 la Poim, Uvy. :*(,« «, po«v,ie„.. M^-.J^n.n^
dan. lofdrc ord.n.ire^.pr*. ,«. arransem«,t. ,««lit,, .^«rtr « i« tr.«..'

"""•"•

port*.» de la Fomee Uvy i l^bngwuil <ia« par 1« train, du Lundi ,3 Dteem-b« 1836; que le Lun<K rtitin. ,3 Dtecmbre. et la nuTKBr6c6den.e, il y em
|,ne chate de neige si cori,id6rable"e, u„ mau»ii. temp. .1^^ que la D«e„,
dercMe ne pot pa. faire paftir de la Pointe Uvy le ,««„ p„„rle fret. que. par *
suii. de ce retard. occa«onn6 ..parje mauvai. temp.. Je. marehandlse. reat6rent
dan. le. hangard. et bftti.««, de la D6fendere.« & la Pointe Uvy. dan. le.

' ^

char.. ju«,ue durant la nuit d^ Lundi au Mardi. c'e«t,4Kl,re du ,5 au ,6 D6c ^ \
1856; que. durant cette nuit. un incendie-.d6trui.it toute. le. bfltiwe. de ja . >

Compagnie h la Pointe Uvy. et. par con.6quent. le. marchandiw. du D<^inan.
' '

deur et celle.de plu«eur. autre, personne.; que I, Compagnie elle-mfime
perdit jou. w. hvres et papiers, et souffrit une perte dau moin. ;^,o.ooo que
l.ncend.e a 6te purement accidentel. et e.t equivaient A un accident occa.ion
n* par ca. fortuit. ou (brrt majeure, et duquel la D6fenderesse ne peut
ment fltre re.ponsable

; quimm6diatement apr6s lincendie, il y eut une
te. et quil a 6t6 impossible den d6couvrir la cause ou t'origine. .^ui. par
am„,d.„„nt ajout6 h ses exception^,, la Compagnie all^gue' aji^T^durant toute
annte 1856. elle ayait publi6 ettenait affich6e8 le. conditig^is auxquellCs efte

faiMrt le commerce de transport deffets. depui. la,>P6inte L6vy i Loitgueuil
aux Stations interm6diaire., et. entre autre, cljoe^s^ auralt fait connal'tre putli:
quement ii toot Ip monde. et au dit Dgnrindeur en pafticulier (qui avait lui-

•

mtoe auparavarit fait transporter dj>r<ffets sur le dit cbemin <ie fer de la D6.
fendteretee au» m6mes\conditio^.'^uelle nUkart jTa. ^esponsable et ne serait, ^.a.
responsable des accidents^ui surviendraient ou arriveraient par suiib de^filais
occa«.onn6s par le^fflaiivai. temps, le fiu. la chaleur. le froid. ou autre. cho«js
de m6me naturfe. ou de for* majeure, et en dehoradte la pr6vision humaine.

Les exception. piremptoires iidnt suivies dunemLm ail fonds en fait.

La repoHM aux ^Sceptions est .fe6n6rale. A gEnq^fite. la Dfifenderess^ a admis
par 6crit le re^U (Exhibit, du Demande'ur No. 1.) de plus la reception, par la
Compagnie. des marchandises du Demandeur. le 12 D6c. 1856. pour fltre jtrans-
Ik)rt6es i. Montreal, ainsi qu* port6 dans le dit re9u et enfii la valeur des dites
marchandises. laguelle etait de ^73 ,4s. De wn cflt*. le Deffiandeur a admis
par ficrit que IteSJjsarchandises en question avsfiept ^t6 ditruikas par le feu dans

t

*;'

-^>-^

IKJUO-

la nuit du 15 au 16 D6c; i85e,.dans la Station de la Compagnie. & la Pointe
^ Levy, la quelle Station avait anssi ete pnti6rement dfitruite gar Ig Mtoe feu. '

, .

« ,Cin4t6moinsont6t4entenduesdelapartdelaD6fenderess«: '

Le premier est le nammfe Symmons, employfe.^ service de la D6fender«sse.
Lors de I'incendie. il reetait dans le hangard^ de JPStetion. • The^oods referred
to were actually packed in freight car for shipment- and would have been sent
ofif on Monday, the day before the fire, but for a storm of fcnow, a pretty smart ^
storm. We ran no freight train that day. We ttaiught^we could not do it.

^

It was very cbld also that day. it was not an extaaotdinary steyirij^ day. thou^b>'

41

if

-«««,'

wiry sharp, the snow was drifting a gc

on the night of 'idie fire. I did what^

H.

V Before going to bed

lbl^|^»jSiQt}ce. namely, walk
Viv

<r
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«««sC T. i4ii*«j rotaii

-i negliii

V
I *

K«V.i.r wbtm. I p«.«Kl l',y ,„« Ijlu-oom.. which h.<l a hall

"2<^ '"'"T
'•""•/•"'' "**' "" •»«"« °' "Khi In that lamJH. r w.. »ud.r«nlv ilw.k •

•d h« S.y,lo„ WM on Are. .„d ,h. ffkm^ w,r, proc«Hli„g from .h« u,Xr p.r.,or Ih. I.A,p room. .„., ,h« flr. proce«l«l irrcLUbly"! Parl-Lrd. c".

.of oily wa..o used for cleaning lamp., in my opinion in the lamp roomlire kept .„ch wa,.e. al«, oil for .he lamp., and lamp.-and *lc . Z.n7ne-nd o.her lamp appara.u.. Such ..uff ,.. ,ha, W..,e would b, I WeT.l„taneou. combustion. Of cour«. I did not «e .the fire actually commend b^cnnot attribute it to anything el« but that. I thinfc it wa. an LidZalT.
'

w^n.rh/*TH" "'{u
"""""^ ''""'"'• "•" "" -'^'^ "• '• Compagnla: "I

Hgh in the lamp room...... afterward. ..w fir. In thV lamp„oom. I wm Zconfused a. the moment that I did not give .„ Immediate aLm. I fc^Z ^
where I Mw the waste on fire......"

, .

y f""'"

M 3a,46moih e»t le jomm6 Webster, surintendant du Gratld Trunk lor. d.

l^Mifc.^ The cause of the fi,* could never be explained. It Jis supposed to be
.ecu, combuifon by waste, at any rate accidenul.,......-^ En conso-
le a chute de neige de Lundi. ,5 D6c. le tfimoin JmpOcha le train de

.r^r
"*'

u
^'""' '•"" """' ^~ P*'"«'8«" ^^« deux machines U

I beheve there were not more than, two engine, at the Point Uvy
,
available on that morning.' " ^,

Le 4e tomoin. est 1. 'nomm6 Pennington. auS au service de la Compagnie
* '"^''« exammation in the causes of the fir«i.'. ..... and 1 co«H finH

nothing to Indicate It to be other than spontaneous combu;;;;
i al ther taus^for U .s untaown Waste such as necessarily n,ust be kept in suck alZroom has'bemknowH to ignite spontaneously, particularly if oiUd/

^

.^nT-
*' ^'^''^'^'^ «•' '« "°"""6 James Meagher, au service de la Cbm-

w«rrrr "" ^^'^^^'''^ -^ ^ave seen as mucfe ii fifty pounds ofw»te In the lamp-room at Pointe I^yy. and I have seen as little a, te^poand^The latter quantity was too little."
t«una».

n nest pas prouve. dans cette cause. ,que le Demandeur aif eu avis du ola-«rd contenant les conditions que la Compagnie avait'cru devoir 6tabHr d'e 1 -n«me pour «e soustralre L touie re,ponsabiIit6. cela a 6,6 admis lors de la plaldoine i
1 audience. Ainsl. on ne pourrait pas mfime inffirer que. dans Le

ftccasron, il se soit soumis h ces conditions. . ^ •

II est prouve que Iddiflce en question 6,ait tout de bbis. que la chambre aux '

lampes en f-sair parties et qu'elle n6tait ^s6par6e du reste de I'ddlfice q^ p"
nne cloison de bo.s. La seule cause d^uycendie n'a pu 6tre. au dire Zit6mo.ns de la D6ienden«.se. 4ue la combu^T des ,ebut. 'de cot^; Lt^. ^ "
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W »'dn t^r lieu

moin. tmpr«4n6. i-hM.«. „ y .van au*,! u" h, rh„(u
iMtfll S4f|>rttUl

dant'un Wifice •6pnr6. aincz AbiRn*
I" ftu no ^Qt ii« coittinuniquor

imprAvoyance fnJuMlfiablo d« I

*>m etie dolt, CO w.e «emblo,
6t6 la r«itulut d qn em foflnit,

un accident que la CompagnJe «u,

.
must bo l<opt in such a lump-room,"
to ignite Rp)aUiMouily. panicula'rly If

II me Mmble que la jUKcment dana lo
<ltr« confirm^. /

L'autre action, colla de Hu»ton; e«t 'sJnibtftbla 4^«jirh.•J!M- * 'J'"'- •

Lenqulte eat la.mdme. except eT c^ Lav T 1
"" '^°*"^""

non reaponaabillt*. II du au*.. que le farif dea raarchamllsea. marqu6 A oroduiten c.tte cau^. .,„. ,,, ^^^,^ ^^^ .oute. le, Sta^iori".. en r'jZ W^^^.
J nym.> la m^econcMonque-dan. la cause de Mountain ' «

-

AvLWir.. J.-S^id that b^ con«urred in the Xw. i,;,i,n«ed hv Hi. h L
carrier ^ich ^e to be..^und^ip the judgment of y» Court below.

*^.'
5^

«• ' »
JndgBMat of thii^CoHTt below confirmed:;

<?<irtiW «*J»oA.„i>;//#,fov Appellant/ /
•

,

*

/itoftrr/ A/fATfly, Counsel. ' .
' •

'

^
• Bethutu 6" DuHiih, for Respondents.

(8.B,) ". .

: . : '^-=*t'''<^«SS^r'^r^ O'ST^ICTbr MONTREAL ;
JK ' "

"*"^TREAL^ 3RD JUNE. i86a. .,^« UK).VTA.NE. C.J.. Dt,VAL. J. MEREDm,.
J.. C. MoND«LET. I

_;
' ' I^AME JQSePRffe^VIfJER,

' . ;'r "' ^ *
'- '(PiaiHtiffinike Court btloto,)

^. i ; . .
;,

JOSEPH BEUVEAU. '?

' '
** '

J
/ ' AP*Mdanl in the Court \>elo«.y

-.-t—' ^
. J .- (
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G. T. Railway
Company

vs.

|\Vebsit'r.

178 COURT OF^QUEENS BENCH, 1861.

Onthe/Trstdayof the June term. 1862. Oirouard. for the Respondent, tt^^d

luin hour
*'"'"*' ""'''""^''"'*' " ''''*" "" '^'""' '''^"'""" °^ ""' """""y

On the same day. V. P. IV^.DoHon. for the Appeflant. moved the Court to be
permitted to amend the writ by putting the signature .of the attorneys of the
Appellaift to the writ. "^

,

The motion of the Appellant was'granted. and the motion of the Respondent was
rejeGted.J,ut with the costs of the two motibns to the Respondent, inasmuch as hi,
motion was well founded.

DorioH, Dorian &> ScHJcfll, {or AppeUant.
D. Girouard, for Respondent. «»»^

(f. w. t.) '.-...

IT

. MONTREAL. 1ST June. 1861. \, ,

Coram Hor.. Sir L. H. Lafonta.ne. Bart. Ch.
J., Avlw.n. J., Doval.

J., J. Mbre-^ DITH,
J., and Mo.VDELET, (C.) A.I

'>• No. 95.
•'*"

THE GRAND TRUNK RAILWAY COMPANY OF CANADA.
* (tiefendant in Court below,)

Appellant,
AND .,..

, ,
,

:

WEBSTER., ;S;-

y '
' .{Plaintiff in Court below.)

*

u ij T. '. Respondent. '

HeI4-Tha.m an ac.on for damages against a Railway Company for undujy refusing .o register a
ransfer of shares during several months ,he true measure of damage is the difference be-tween the price of the stock at the timeif such refusal and its price at the time of th« sub.sequent registration of the transfer.

'

This was an Appeal from a judgnient rendered by the. Superior Court at Mon-
treal. on the jist of March. ,860. condemning the Appellant to pay to the
Respondent the sum of /1382 8s. ,9d. cy.. and interest and costs.
The action i,, the Court below was brought for the recovery of damages alleged ^

'

to have been incurred by reason of the refusal of the Appellant to register certairi .
transfers of stock by fiie Respondent during several months. A full report of the
pleadmgs will be found in the 2d L. C. Jurist, pages; 221 tt seg., and in the 3rd L C
Jurist, pages 148. *< ie?.

j .

v..

The following is the Judgment which was so rendered in the Superior
Court:

—

r—

The Court.... considering that the Defendant hath not sustained the special
demurrer by the said Defendant fyled in this cause to a part of the declaration
and demande and that this special demurrer is unfounded in law doth dismiss the

'

Mme: considering further that the Defendant hath not established in evidence
the material allegations of the plea to the Plaintiffs action; considering that
the Defendant wa,^t justified in the refusal to register the transfen. of
the shares of stock, ihentiofted^^d s«>»«forth in Plaintiff's declaration, when
required to make such enregistration fey the transfers of said shares of stock and

*

seeing moreover that such refusal was contrary to law; considering that it
appear^ by the evidence produced by the said Plaintiff in this cause that in
consequence of such refusal by and on the iwrt of the said Defendant the Plain-
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Plain-

tiff hath sustained loss and damage on the said two hundred and sixty-eight
shares of stock so transferred by him tothe amount ofone thousan4 three 'hundred
and eighty-two pounds eight shillings and nine pence currency, by reason of
the depreciation in the value of the same, to wit. on fifty-eight shares trans-
/erred to Miissrs. Lemesurier Routh and Company between the tventy-fourth
day of December eighteen hundred and fifty-three, d^fe of the notarial
demand made on DefeiWant to enregister the same, and ofl the fourth day of
April one thousand eight hundred and fifty-four. date of registration, and after

^
the rata of 15 pounds per centum, also depreciation on two hundred and ten
shares transferred to the Montreal City and District Savings bank between the
nmth day of December eighteen hundred and fifty-three and thirteenth day of
May. one thousand eight hundred and fifty-four, at and after the rate of
seventeen pounds and a half per centum, and for tfhich loss and damage the
Defendant is liable to the said Plaintiff, doth adjudge «nd condemn the said

. Company Defendant to jwy and satisfy to the said Plaintiff the said siim of
one thousand three hundred and eighty-two pounds eight shillings and nine
pence currency with interest thereon from this day until actual payment and
cosu as well upon the said special demurrer as upon the said action."

The above judgment was so rendered by Assistant Justice Monk, who after
statmg the pleadings, in effect remarked :-Without pausing to examine the
vanous' points of law thus settled and disposed of by the Court of Appeals it
is sufiBcient for the Court now adjudging, to egress the opinion that the only
questions left for- its determination are. ist. Was the refusal of the Defendants
to register the transfer of Piainliff's stock justifiable; 2nd. If not. has the Plain-
tiff suffered any damage in consequence of that refusal, and

3rd. If damage has been sustained, what is the amount of that damage ?

^ In order to attain a clear view of^ the pretensions of the Defendants it be-
comes necessary to continue the analysis of his defence resting on facts urged
ill support of that defence-but before doing so it is necessary to dispose of a
plea m the natur^ of a special demurl^. in regard to which the Court is now
called upon to pr|>nounce aB^opinion. Thfs deintirrer is to that portion of the

alleges ^transfer to the Savings' Bank, the Defendants con-
>declaration which

tendmg that the Bmk had 90 authoWty or right in law to tsike such transfer or to
hold the stock in questiqji. In view of the ciixjumstances of this case, the Court
IS clearly of opin on that thi? is no legal ground of defence on the part of the
Defendants. Firstly, because, they never assigned this as, a reason, and se^ondl^.

^""^ tljey subsequently but when too lat«, for the PlaintiffC interest, did ac-
"*^llyti?insfer the stock to the Savings Bank-and thfrdly. because in so far as

Defendants weie concerned, and in so f^ ais their interest could be involved in
transfer, they had the name of Mr. tarocque on their bool^, and by ac-

c^ing the transfir as he did, he became liable personally for all obligations as
alfcareholder in he same manner as the Plaintiff was and TOUld "have been
The Court therefcre overrules this plea, with tosts. We come now to the
DefiBndanfs plea 10 the merits. The grounds of defence taken in this plea
are simUar to thoe urged in the demifn^er and special demun»r above dispos-
«d of, except in two particulars: _

G.T. Kailwajr
Coin.iany

NVebstvr.
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i^jf«tttr*f\'

'cJ^»:;' '\Jr .
""•" ""'""**' ^«"">'»''"«> lifgat'-on »«5tvveen the Plaintfff

WcHlcr \ ?f
D«f«"''«''<'"'t the time of th;, transfer, mentioned in Plaintiffs declaration.

. . • \
It appears to the Court strange that this wyle of defence should h,ve been ad-

X opted .n a case like the present, but to this I shall have occasion more particu-
larly to refer hereafter.-The next point untoudied by A demurrer is thus
stated--. That the alleged depreciation in the said stock waJnot occasioned by

. the Defendants nor are the Defendants, liable therefor. L for the inciden-
.

"tal losses or damage sought to be recovered, and the same Were not caus<Kl bythem the said Defendants, but In great part from the nlglect of the Plain-
tiff, and the transferees who did not sell shares in their reasLnable time, but onthe contrary dela>ed sale for many months and until thi 8hai«, had great-ly deprecated, and in fact sold the same in accordance with their own views

•
' -T, TXrT i

*"° '""'^''"' ""'' '*'" """''» •" ^»>1 '855. and that in
fact the PIa.nt.ff suffered no damage.' To the parties Ifamiliar with the

facts of this case the extraordinary nature of this defence! must be at once
apparent and will be more striking when we cp4e to conside^ the fatts of this
case. There was also prod\.ced a defense en fait ,s it is cal ed. but inasmuch
as ,t .s .lovel in its form, it may^,!* well to rifer to .it-belai|se to the mind
o( the Court .t is by no means clear; that this can be regirdbd a. a denial
of the facts such as the statute requires; it is th,^re stated thit "all. each, and
every |he

.

allegations in Plaintiff's declaration c«^ntained are] untrue and in-
sufficient in law.- This plea is uot only inforn^al. but vieJing it strictly a
grave doubt would arise whet^her it is sufficiently express in its dlnegation to meet
the requirements of the law; but. the Court is ^lablerf to djspbse of the case
without formally adjudicating upon this point. Isiue having keen joined with-
out the disclosure of new facts, the parties proceeded to proof.

Thejwo transfers to Lemcsurier Routh and Co.; and to the .Savings Bank"
the one .dated ist October. 1853. and ?he other 25th November. 1853. are proved

Mr. Routh and Mr. Larocque both proved the circumstances under whicj?
these transfers were made and Webster's irufebtedness as ijleged in the declaratj^ii
they also prove that they made repeated applications to Mr. HolmeT io
cause these transfers to be recorded in the books of the Company-Mr.Ji*th
says "he called several tim-s at th^ cffic<5 of the Company •-**;r, Lar^que
says "immediately after the transfer I called at the Defendant's' office to^fc
transfer recorded "-this was refused, and that he called two or 'three times
afterwards. On each of these occasions Mr. Holmes the Vice-President refused
to allow the transfers to be recorded, and this was the strange but only reason
he assigned for this refusal-" that Mr. Webster was jnaebted to the Company
and until that debt was arranged the Company could iiot entertain the transfer

''

-these gentlemen remonstrated with Mr. Holmes, brit to no effect.-the Com^
pany persisted in its refusal.

* «••

And on the ninth December. 1853. Mr. Larocque served a notarial demand,
calhng upon the Compihy to register transfer, and on the 24th December. 1^53.
Lemesnner Routh and Co.. took the same step. To both these demands ^Mr.
H«lmes, the Vice-President, makes his usual reply-" The Company." the8<?'are
hii own words, "will not recognise Mr. Webster's right to transfer the/said

.\
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Bhares till Mr. Webster settles up his account;" and her* it m/ylw proper toe
observe that the only evidence of record to justify this answer, if inW it could

'

be regarded as justification, which in the opinion of the Court it is not are two
judgments of this Court, one of the pr«feent Defendants, against the present
Plaintiff dated 20th March. ,857. for £3^6. and the other of the present Plaintiff
against the present Defendants, dated the same day. condemning Defendants to
pay Webster ;^2oo. I am therefor* of opinion both in view of the law and the
facts of this case that this pretension of the Defendants as expressed throMgh
their Vice-Preiiraent is completely without foundation, and. further, as they as-
signed no other reason for this refusal till after the action was instituted and in-
asmuch as those urged by their plea are equally groundless, the Court is fbrced
to the conclusion that the refusal of the Defendant waS wholly unjustifiable and
that there was no ground in li/w or in fact for the extraordinary and illegal course
taken by Defendants; this disposes of the first point, and I have to consider -

I

2dly. Whether Plaintiff has sustained damage by this refusal.-and in con-
sidering this point it may be proper to remark that jt does not appear nor is' it
pretended t|iat Lemesurier Routh and Co.. or the SavMgs'Bank sustained
damage; this particular security was diminished in value, anfl instead of there
being a surplus from the proceeds at the plaintiff's disposal there existed in both
.cas?? a considerable deficiency and the Plaintiff must make good that deficiency
this IS all we can say about the matter, or at least this is all the record willjustify us
in holding. H would be idle to waste discussion on a question so obvious -If
there be a loss. t|ie Plaintiff and the Plaintiff alone, so far as the facts of this'
case enablte the Court to Judge, is the loser, he and 1^ Hone fs the party*dam-

^

nified by the illegal refusal pt the Defendants to regflter the st^xik in question.
We come th^ to consider what that loss is and what amount the Court can .

awaM him. and this is the point in this case which has caused the most em-
barrassment. Enatnine first the loss on the fifiy-eight shares transferred to Leme-
vxnei Rputh and Co. It is in evidence that the transfer was m^de on the first
October. 1853. and that the Defendants persisted in their refusal to register the
stock nntil the 13th May. 1854. thirty shares of this were sold on the 18th May.
'854. at 374 per cent, discount, the twenty-eight remaining Ihaies were sold on
the 3otb October, 1854, at 45' percent, discount.

\ ;'"•,,

It is proved by three brokers of this city that the value of this stock in the
market here ranged from 20 to 37* per cent, discount, between the 15th De-
cember. 1853. and the i8th May. 1854. twenty-three sales amounting to four
hundred and ninety4l» shares are pn)ved in support of this. On the 15th De-
cember, sales were made at 20 per cent, discount, on the tgth December at igi
discount, 6n tbe aist December at 20 per cent, discount, and it is proved that the "

^^stock fell gradually but regularly to 37J discount. On the 8th. 12th. and i8tb
May. 1854. sales were made at 37j>-Routh's transfer was made on the ist

'

October. 1853, and the Notarial demand was made on the 24th Ix^cmber •

oiie
sale was made on the 18th May, 1854. at 37J. the other on the 30th Octobijr at •

45 discount. But holding it to be proved that the stock was worth 20 discount
on the 24thrDecember. date of Notarial demand, and 35 at the time of the <in-
.registration ^ the stock. 4th April. 1854. which would be the nearest estimiite

'^^
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of it value to be,made from the evidence, the Defendants will be condemned to
pay the difference, which on 58 shares would be /ji; jjos. od. sterling. This
estimate proceeds from the proved difference in value between the time of the
Notarial demand and the date of the enregistration.

In regard to the Savings Bank shares the Court adopts the same, mode of
adjusting the loss to Plaintiff; but «ui the Notarial demand was made on the
gth December. 1853, and the registration of this stock was made only on the
13th May. 1834. the depreciation will, be greater. In the month of May. 1834,
all the sales seem to have been at 37* discouQtj the loss therefore instead of 13
per cent, was 17J, and this loss the Defendants are condemned tb p^y. This loss
amounts to /918 15s. od. sterling, the two sums making together liiib\i% od. stg
equal to /1382 8s. gd. cy.. estimating the pound sterling at a4S. 4d. as regulated by
theStatute. for whichjudgmenf will be entered up with costs. ..yf

The Court of Queen's Bench confirmed the judgment so rendered "by the
Superior Court, and. in doing so. Avlwin,

J., stated, that it was unnecessaqi^ to

ente^ fully into an explanation of the case owihg to the two excellent reports, of
what bad already been adjudged therein both in this Court and in the Court
below, to be found in the 2nd and 3rd volumes of the L, C. Jurist. Thacase. as
now presented, is reduced to the consideration of one single point.—is the judg-
ment of the Court below excessive ? The pretension of the Appellant that the
Respondent, having failed to prove the precise value of the stock on the very
day that the transfer was demanded and refused, and again on the very day that
the registration was subsequently effected, is ingenious, but. in the opinion of
the Court, untenable. It is to be borne in mind that the Appellant had the
best opportunity of knowing^he precise value of its own stock on any given
day, but carefully abstaine"front adducing any evidence whatever as to its

values The Respondent, on the oi|ier hand, has done all he could do. He has
brought up ^ number of stock brokers wko attest to all the transactions in

regard to the Appellants stock which pame under their cognizance during the
period embraced betwqjsn the period of refusal and that of registration. It

happens that these transactions do not fit precisely with the actual dates in

question, but they cover them, and. in thcln^bsence of proof to the contrary, the
Court will presume the value of the stock on the precise days in question, to have
been the same as is disclosed by the transactions sA^orn to. Under the circunj-
stances the Court considers the award of the Court below correct and the judg-
ment is accordingly confirmed.

Judgment of Court below confirmed.
Cartier&' PominvUle, for Appellant.

Robert McKay, Counsel,

Bethunt &> Dufikin, tot KespondKnt. »' *'»

(s. B.) '

Coram Sir
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•

PROM THE SUPHRIOR COURT DISTRICT OP QUEBEC.
QUEBEC. 14T11 JUNE. 1838.

'

H. Lafon^.nk. lifirt., C.J., Avlwin. J.. Caron.
J.. Duval, J.

.. CHARI^ES Ef LEVEY.
(DeftHdant in the Court Mow.)

'

Appellant. --

< AND ^

. PAUL SPONZA.
(Plaintiff in tk* Court below,)

•
,
RlBPONbKNT.

.. The aniwer. of parties to Interrogalorle, on/art. tt artiit,, or their retutal to answer such inter-
rogatories, supply. In commercial cases, the place of the memorandum in writing required
by Statute of Fraud. V

rrVtlertcal error in the judgment of the Superior Court, by which the Defendant was condemned
toW £5+ 4«. in lieu of £30 4s.. will be corrected if the Court of Queens Bench ; and the
judgment will brtjfcrftied, with costf.against the Appellant, if.on the other reasons of Appeal
the Court is against hit pretentions. ; :

.
-

.rr
.

,

In June. 1857. Sponza instituted anactloili against Levey, to mover £(A> currency
grounded on the following facts :—
In 1851. by deed passed before. Notaries, at Quebec, on the 24th November

Levey agreed to advance E. P. Lee, £5 j< ton on a certain ship then being built
by him at Quebec.

On the i8th June. 1852, Defendant agreed with E. P^ Lee. to pay him another
sum of ten shillings per ton on the said ship, the said sum of ten shillings payable
to the parties having claims on the^ ship, as confirmed by Lee. ,and ligned a
memorandum <rf such agreement, and delivered it to Lee. -—'^'^

On the i6th July. 1852. Lee was indebted to the Plaintiff in the sum of /50 4s
for rigging, masting. &c.. the said ship, and then and there confirmed his account.

l,^?nd required the Defendant to pay the same.

Oii the 3rd July; iSsi. the Defendant promised to pay the Plalntifif his claim
agamst the said ship, to wit. the said sum of ^50 4s..-" which the said Defendant
has .often acknowledged to owe, and promised to pay."

The Defendant, pleaded, by exception ptfremptoire.—

1. T^at on the i8th ^ne, 1852. he had paid to E. P. Lee a sum of money
exceeding^teij shillings per'ton on measurement of such ship, to wjt, ^545 5s.. whichj^m was^aid by him to parties having claiips against the said ship as confirmed
by -Mr. Lee. and according to his express orders. ' i

*

2. That long previous to the institution of^he action,jild previous to the i6th
July. 1852, he had paid to Lee the full amoupt agreed to be paid, under the
memorandum of the i8th June. 1852. :.';,

3- That no claim of the Plaintiff in respect of the said ship, gainst, and

^
confirmed by Lee. was ever presented to, or accepted by. Defendant. Th© fourth
and fifth moyens of the exception are included in those already given. He also filed
^ defense aufonds en fait.

A Campbell. Esq.. Notary, was examined by/the Plaintiff, and deposed that
the Defendant, previous to the putting to sea of the ship bui^t by Lee as afore-
»id, on the representation made to him by witness, that if Plaintiff's account,
amounting to ^50 4s.. were not paid, the ship would be seized. (Plaintiff having

y^

^

^*l
Jfc

y"
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> informed witness that his intention wns to seizo,) Defendant said he wouhl paj
it. That witness then turned to Plaintiff, who was in Defendant » office, and in
Difendants prdtence, said—" Sponia. you ara perfectly safe; Mr. Levey will
pay you." The l>Iaintift thereupon, being satisfied, left, and the ship yvas not
seized by him. ' •

.

Lee was also examined, and testified to the fact, that Defendant had often*
expressed himself to him, relative to lilaintiffs account, under the promise in
writing, and said that he would pay it; he also proved its confirmation.

The work done by the Plaintiff was proved to be worth /50 4s.

To the questions put to Campbell and Leo. ty which it was sought to prove a
promise to pay Plaintiff, objections were made by Defendant, on the ground
that it was intended thereby to prove, by parol testimony, a promise by the
Defendant to pay the debt of ajhird person, without the proof of any memo-
randum in writing, signed by the Defendant, containing such promise; the
promise in writing, referred to ii) the said question, not containing the name of the
said Paul Sponza, as creditor of the said £. P. Lee. or as having any claim
against the said »h»p. ^ T

^
. .^ ^^

The objections so taken were argued at euqufte sittings, before Bowen. C.J., op
the loth September. 18S7. and.\yere overruled by him.

On the and October. 1857, the Defendant moved to revise the rulings of the Chief
Justice so made. On the 13th October. 1857, the Superior Court (Morin.

J., and
" Cbabot.

J.) refused to reject the questions so put.

The Plaintiff submitted interrogafories upon faitt tt articUs.Xo the Defendant, of
which Nos. 3 and 3 were couched in the following words :—

2. Did you^ever acknowledge to owe. and promise to pay. to the Plqintjlfr

aiyr sum of money for his work and labour done and performed on Wrd the
'

.

• Dertry Castie ?• Did you ever promise to pay. to the said Plaintiff, or to
Archibald Campbell. Esq.. Notary Public, on his behalf, the" 'amount sought jto

be recovered by the present action, or any amount or account.(^ yi full of the
said work and labour'^one. as in the Pjaintifls declaration alleged, on board of
or to the said ship or vessel called the " berry Castle ?" If so. state what amount
you promised to pay. > ';

3 7 Are you aware that the vessel called ' Derry Cattle " would have been seized*
had it not been for your promise made to. or in presence of. the said Archibald
Campbell, to pay the amount of the said Plaintiff's claim ?

/ To the second question he answered . " Having been advised that I am not legally

/bound^o answer this quesjion. I refuse so to do." to the third—" the same answer
^

as the last."
.

The Plaintiff moved that the facts stated in the said second and third questions be
taken "/rocoM/rMiV'

,_

At the hearing before Moripi^J.Ton the 25th November. 1857, it was contended
by the Plaintiff, that the promise ftaSThof one falling within the provisions of
the Statute of Frauds—Because it was- made, not to Sponza but to Lee. that he,

the Defendant, would discharge Lees debt to the Plaintiff.—Hargreaves vs.

Parsons, 13 M. & W. 561 ; Eastwood vs. Itehyon. 11 Ad. & El. 438; Barker vs.

Bucklin. 2 Dbnio 43. ^
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2. That Sponia had a lien^ cl|im or privilega upon the ship, with a right of
M«ure/ror ih« amount of hit account, which riRht h« abandoned dn the faith
of the Defendant

. promiM to pay him. and that conMquently that promiM was
oot within the Statute-Williami v.. Uper. 3 Burr. 1886; Houlditch v.. Miln. ,

J Eip. 86. ^ .

. He moreover contended, that, even .upposlnR that it did fall within the pro-
viiion. of the Statute, the memorandum in writing of the i8th June. 1853 couJ
be explamed by parol evidertce. and that it wppld be valid though it did noi
ipecify amount of the debt or the creditor's na^e.-Taylor on Evid. Sioie oj

,9J8. 939. 997. 1032.
»»« . W7.

That the. refusal of the Defendant to answer the questions on /ails tt arliell
established conclusively the promise made by liim to pay the debt sued for.

f
On the part of the Defendant, it was contended that the promise was oL

fatlmg within the provisions of the Statute of Frauds. That no memorandum
in writing having been drawn up by which he had promised to pay the Plaintiff
the debt due by Lee. he was not bound. That the memorandum of the iSth
June. 1832, was incomplete and insufficient. That he had. moreover, daid
/54S 31. under it. wMch was more than he had agreed to advance (as Was
fully established by the proofs ) That the want of the memorandum in writing
could not be supplied either by the answers of the Defendant, or by his refUsal
to answer the questions propoundedT

On the' 9th January. 1858. Morin.
J., considering the case as one f«lling

.within the Statute, delivered the following judgment .—
" The Court having examined, &c.

•Considering that, by the laws of this country, and the practice followJ. the
judical answers of the ^parties to interrogatories on fails et arlicUs or their
refusal to answer, are tantamount in their effect on such actions to admissions
m writing of the agreements or facts acknowledged, in such answers or affir-
matively propounded in the questions unanswered ; considering, also, that tbe
right of interrogating parties on/«i/* *t articl^ has not been abolished by the
introduction of any portion of the Statute of Frauds, but thi on the contrary
the said right has been, by the Act.of the 12th year of hIP Majesty's reign
chapter 38. declared to obtain in actions of a commereial nature-^y law
touching the rules of evidence to be observed in such cases to the contrary
notwithstanding; that the Defendant has refused to answer to the second and
third interrogatories put to him. and to which an affirmative answer would
have been, in the present case, a sufficient proof of the agreement or promise
mentionedia the declaration ;^oth declare the said interrogatories coH/essA
tt avhh, aad doth condemn the Defendant to pay to the Plaintiff, for the
cans* set forth in the said declaration, the sum of £54 4». currency, without
interest. &c."

The Defendant appealed therefrom, and the judgmefit of the Court of Qiwana
Bench is couched in the following terms :—

The Court. &c.

"Seeing that fhe Appellant was bound to answer all. each aad ev^the in-
terrogatories propounded to him by the Respondent, and that upon his refusal

i : .:
.

C. v.. I.cv*y
v«.

Paul iiii^iiM.

J-

//

1¥^
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C. F,. Ltvfy to answer lh« •conil and third of iha int«rroRatoriM. tha aama war* duly and

Pnul nIwiix. proparly taken and lield ^ro (oh/*$io, [sit] and aa an . KlmiMlon, on the record.''

of th« promiaa ratiw I upon by tha aald Raapondant—auparaading all other proof

in writing of the de 3t claim«d. and in no wiae conflicting with any of tt\^ rule*

^ of evidence of the Itw of Kngland in that behalf,—and that, therefore, in the

award of judgment tiade by (he Coart twlow, in favour of the Respondent, (here

ii no errOr. But .jfn wing thai, in entering up judgment against the Appellant,

the sum of £<iA 4s. has been, by a clerical mistalie, inserted as being the amount

in capital of the aum awarded to (he Responden(, in the stead and place of

/50 M, stated in JLlut'dRclnratiun and particulars as being the amount of the

¥• debt claimed by (he K«iponden(, and (he promise of (he Appellan( relied upon.

—ii fa considered ami adjudged, by (he Cour( now here, tha( (he said judgment.

Jo wit, (he las( jU(lgmen( rendered in (he Superior Cour(, a( Quebec, on (he gth

day of January last, be, and the same is hereby, affirmed ; and (he Cour(

here, to (he end (h^ (he said clerical mis(ake be correc(ed, do(h hereby order

(ha( the sum of ^34 4s., inser(ed in (he said judgmen(. be ahered (o (he sum

of £so 48. And i( ia fur(her considered and adjudged, (ha( (he aaid Appellant

* do pay to the said Respondent, for (he causea s(ated jn (he said declaradon, (he

said las(-men(ioned sum of /3o'4s., wi(h in(eres(, frdm, &c., and costs of suK,

as virell in the Court below as in the Court here, &c."I W(

K*rr &• LtmoiHt, for Respondent.

i'rimrou, for Appetlant.

(W. H. K.)

/

Judgment confirmed.

IN APPEAL.

MONTREAL. 7TH JUNE. i86a. ,^

/
Coram Sm L. H. Lafontainb, Bart.. Ch. J., Duval, 7m iMbrbdith, J.,

MONDBLBT. J.

j

L. M. COUTLSE.
(Dtfdt. and Oppt. in Cikuft btlow.)

I

' '

i Appbllant ;

j- ...'*; AMD

HON. JOHN ROSE.

{Plaintiff \h dourt btlow,)

>Rbsfondbnt.

Held :—That an opposant appealing tiom A Juditment diimiulng hit oppoi^ion, muit give security lo

aniwer the condemnation of the principal judgment in the esse.

The Appellant had unsuccessfully tendered before the Hon. Mr. Jus(ice SmKk;

(J..S. C.,) and (ho Hon. Mr. Jus(ice Berthelo(. (J. S. C.) securi(y for costs alone,

and now sought, by pe(i(ion. (o have (he securi(y offered declared sufficient.

It was es(ablisbed, in support of the peti(ion, that the principal judgmen( hac|r

not been appeatlea ftiom; that landed property, worth ten times the amount of

that judgmen(, had been seized under a writ ot fi*ri facias, and still remained

under seizure. <^and 0iat, from the nature of the judgment, the Plaintiff had

moreover a bailltur di fonds privilege upon the prqwrty seized. j

; ^ - ~

4

'T^ \:
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7-
UtCorJ, for Apiwllani -Tha proviio of th« ijrd a«c. of chap. 77 Con. SUI. u M Com\4,

L. C. reqnirinR an Appellant to give Mcurity that h« will •• .n.w^r th« con.lem- .oh^r^,^
nation " mnit be conatrued as meaning the condemnation of the judgment appeale<l
from, which in thia caae la for coata alone; and, the principal Judgntent not being
appealed from, no aecurity ne<^ be given to anawer iia condemnation; but
even if the word '•condemnation" were to be inteipreted to-mevj «he original
condemnation In the auit, the appellant would atllt be exempt,' under the aub.
sequent proviiiona oC the above aection. from giving any henvier aecurity than
for coata alone, upon hia declaring that be did not objec> to the Judgment given
againat him being carried into effect according fo law.^a declaration which." In *
thia caae, it would be unneceaaary and abaurd to require, In view of the facta that
(he Appellant toutd not object to the judgment, (the principal judgment of

^

courae) the delay to appeal paving long ago elapaed, and that the said judgmani
waa actually being carried into effect under a writ of execution, by virtue of
which, property, worth ten timea the amount of the condemnation, had been
Miied and atill remained under aeliure. Ha<l the Appellant appeale.1 from the
principal Judgment, giving aecurity for coata alone, and a written conaent to the -
execution of the judgment, and aubaequently file<l an oppoaitiiin, he would '

iurely not be required, in an appeal from an adverae Judgment upon hia oppoaitioR
to give aecurity to anawer the principal condemnation, elae he would be giving
greater aecurity to appeal from the incidental than from the principal Judgment
in the auit; we|l. in the preaent caae. he claimed to bp/ virtually in the aama
poaition. '

The deciaion in Lampaon and Wurtele waa probably baaed upon circumatancea
different from thoae of thia caae. and, aa reported, can form no aafe guide,
becauae neither the circumatancef of the caae nor the reaaona of the deciaion
arer given.

.'/'''
-v . ' K.

V Lajlammt', R., for the Reapondent, argued .-That if Oppoaanta were allowed to
appeal upon auch eaay terma aa giving aecurity for, coata alone, every Defendant
would become an OppoaaAt and then an Appellant for the aake of indefinite
delay, and the enda of Justice would be fruatrated; that the effect of the appeal
waa to. retard the execution of the principal Judgment, and therefore the
security ahould cover the amount of the principal condemiigte^;.4hat'thi8 point,
moreover, had already been ded^ed. in 1847. by the the»i|-t of Appeala, l#
the caae of Laro^n ind Wurtele reported in the R*vw «f# lfc/a<io«, v6l. iii. p.
107. and thia decisibiif'eugfit not to be disturbed. x_
MoNDELBT.

J.. OiM«.ttrtu.-.The Appellant doea not c»Il ja quMfibi the
principal Judgment render«^ in this cause, and I Can iee neither the reason nor

•''j3^ ''^"''** ^" *°"*^''* "^^ '° '"'*"' "" condemnation of that
judgriSiht. My respect for decisions dqea-not go so far aa to make me adopt
them when they app^r to be evidently grroneoas.

DovAL, J.—The Defendant in this case stays the execution of the princiMl
judgment just as effectually by an appeal from the judgment upon his opposltlli.
as he would have done by an appeal from the principal Judgment itself, and
should therefore be obliged in either caselo give the same security.

Meredith, J.—There mighi be cases in which secnrity, such as that tendered

1 A
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In (Ml iniUihi* wAuI4 Im c<mi>til«r«il •iifflciml. l)ul iht« ilow not apfhiar U»,li« •
CAM of ihai .l««crli>«lorii^ nor .1.) I ihink thai ilio (tocislon alrMdy njan In

Lampwn arKl Wurtala thoiiM tM diaitttlMd by ih« conlary Judimani of

Majority of ihU Court.

T. U(C«r,l. for Appnlianl.

L«yliimmt' ^ Ltfjliimmt, for

(T. McC.) ,

MON

mar*

,
Ptilllon NJccMd.

Keapnndani

'f<EAI-. ^rtf^ MARCH. iWa.^
Coram Smith, J.

No, t7t.

Lkuitf \%.UtVtiik. \

H»(d.-lf Hv« \Mf of Unil h«v« bat i .old in on« /»«. <h Wm, ind for on« pri€f, andNha purehaiar ha.^
only olMalnad votMulon oT four «>f th«in,'tht> uld piirchaMf halnv auad for iha baUnoa of
piirchaia monay, It nnl « all fiiuodad In plaaiMng llial Iha M ha falM |o 0b)aln poaaaulon
of. I* worth > larimr «uni than iha ra«t of iha lou, and Ihal Ihartffora halt MMt||ad lo havt
Iha value of (uchlol d< iluciad from ihaorlRlnal ftit 44 vtiiltol iho Ava loll, narhaii
apllllad <o a dlminuiior of ona-flfih of iha |Mirchau monay of Iha whula 0va loU, undar"

~

Iha aetlon ^aafo miHtri ,
,

The declaration In this ci le allitged that the Dabndaot had bbught from th7
I'lalntlfl five |oti of larfd. c< niaining 934 acres, for the sum of /140. on acfount
of which «fcfl^8um of £70 hak been paid. leavinR a balance of /66- for which Uw
action was brought^i 1 v . .

•
'

The Defendant admitlisd the sale of the land, but alleged that he had neW
been pu» in possession of one the tots, No. aa, cnnlaining aoo acres. That the
said lot was Vorth £120. and that he had a right to have said sum deducted from
the sum sued for. and to haVe the sum by the deed of sale, promised to be paid by
Defendant, reduced to the extent of the value of said lot of which Defendant did' not
obtain possession.

Proof of the facts was made by the parties '

Fb« Curiam :—This is an action for the balance of the purchase money of five

lots of land. The five lots were bought m bloc, in one lot of 930 acres, and for fhe
sum of ^140, on account of which the Defendant paid £70; fhe Defendant only'
got possession of four of the lots. ' Plaintifl^ sued him for the price remaining
unpaid, and he pleaded tbiU the lot he did not obtain possession of was the only
valuable one. and worth oil the rest tdgether.

,

But the Court is of opinion, that as all thrf lots were sold as on* tot, and for •

otu price, it must be considered that the whole five lots were purchased as being
of equal value. The Defendant is therefore only entitled to a diminution of

one-fifth of 4he original price, or the value of the lot he failed to obtain pos-

session of.

The action was the old one fHtiNto miMon't.
^»-.- \

Judgment for sum sued for, less one-fifth of ;f140.

Judgment Was motivi as follows :

—

The Court/having heard, Ac, &c '

'

Consideiji^ that the said plaintiff hath fully proved t^at h« did on the lath

day ojf Julyj 185a, sefl and make over to the said Defendant, accepting thereof

by. Francis pCavier Bastian, his legfdly constituted attorney for that purpose, all

these certaiif lots of land described in jhe deed of sale, as all and singular the

.'1^
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^trlAlb lo(i ofUmX bcinR copipiMMd ol loti numW u. tr, il, In lli» iM rsng*.
•ml kM Nd. at in ih« jr.1 r«nii«. aikI IoI No. io ln-llv» 4th ranft*. all ih«M lo«a

•iiuaM'in ih* Townthtp of LlichAdtl, in ih« mkI Coumy of Ou«w«. and Dla-
«nci of MortlfMl, conuinlni 934 •cwa of land, M'riuual allowanca for liigli-

w«y». with aU 'liml avary iha fmmbira ami a|i|iuH«nam •• iharaunto balonxini.
at atfd for lh# pric« and aum of f140 iii the whol«, and on account of which Iha
•aid flainliff in and by ihn aaid $cv acknowlmrKad to hava racaivad th« anm

' of /70 o. c, and (hat thare m>w ramairta diia on iha Mid Ala by Iha Mic^ »•
/ fondani a balanca of I70 o (t with inlaraai iharoon from the tjlh da> of July,

185J, according to iha tarma and condfliona of Iha oaid aaia!

And furihar. xonatifarlng that tha iiaid Dofan.larit hath fully oaiabgthod thml

Jj« Iho aaid Dafandant. ha^h npvar boan put in poaMmalon, by iha aaid I'laintiflT.

of Iho lal aa in Ui« jrd ranga^f "UichBold, conaiiiinR of about aoo acrea mora
or iooa. ao aold and convayad ai aforaMid. by iho aaid dflwl of 'aala, and that by
roaion ihari^f and by law. tho tai<r lijBfamlant Iralh a rixht 10 demand a cor-
reaponding roduction In tha prica of aala aqcording to tha termi of tba aaid con-
tract of ^le. And further. coAaidering ihal aaid aala of land waa m|da of ftva

loll of land, m btoe. without any referenca to the aupar^ciia conleiya of Iha aaid
four Iota., or without any daduclicm in iha valua Iharaof, and for a qvantily of
land auppoaed to cpniain.gjo acre* in all. and for a aingia ptieo^lalad aa tb«
prica and value qf the whole Ave lots of gfound. And Ihiit by raaaon of tba
nan-dolivary of tha aaid 3 Iota, Iha aaid Defandant ia entitlad to claim a dirainu-

V lion of one fifth of ihe whole price thereof jlmti no more, to wi^, the aum .of /a8
00. And further, conaidering that the aaid Defendlint bath failed, to ahew In

. law. or by raaaon of Anything allogad in Ihe peramplory axception^ plei^ed by
the laid Defendant, any right to claim any damo^a^ beyond the tliminution of
the price of aale from Ihe aaid I'lainliff. or to have and attain Ih^ cOIJCIuiionp

,

by him taken in ihe aaid exception.
,

'* ^
The Court doth overrule the aaid exception of the aaid Defendant with coalt,

and doth condemn inei«id Defendant t6 pay to the aa^d PlaintllT the »um of
;f4a o. being Ihe balance due to tlie aaid I'laintiff on 'the aaid aale, with in-

,tereal thereon from, tfee lalh day of Juljr,->i^, ondStnr'coala of auit. And tha
Court procoeding to adj'udge upon the roerita of the incidental demand^ made
and fifed by the «aid Defendant, doth ala6 fof-'thc^ raaaona aoaigned above, and
by reaaon of the abaence of all proof in aupport of th«i^ taid incidental demand,
dismiaa the said incidental diypand with costa.

Ouim*t 6* MortH for Plaintiff.

A.S- W. RobtrlMOH for Defendant.

O.L.M.)
'

^

"STE. SCHOLASTIQUfi.
'**

,-, Coram Badolby, J.

Fisk*r It al., va." Va^hon. v

JttgA:—Qua \t montanl annuel du loyer ii'eicMant)as*aoo,dohna iuritdtctlon 4 laCour Sup«rleura
U'enlandra una cause porl««-pourarr6r«gaid*4apl annAes de loyer, ftraiiofl da |(ioode loyer
par ann«e, lonque Taction e«l porlAa lur le droit cbminun.

Lea Demaadeurs comma hfiritiera de feu Samuel . Liacum, rfclament du D*-
fendeur sept ann^ea de loyer. !i raison de tioo par annfie. pour loyer, uiago et

'"''..
I..C.). VOL. VI.—7A

-

O
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Torrance eial occupation <Jnne terre ci-devant appurtenant au dit Liscum. et lou4 au D6fen
deur par lui; et demandant aussi que vfl le d6faut de paiemcnt de trois term.s
de,loyer. le D6fendeur soit 6vinc6. Lea Demandeurs ont aussi fait femaner une
saisie-laRerie en la manf6re ordinaire. *j

J-os-Difendeurs ont produit une exception dficlinatoire par laquel'le ils pr6ten
'

fnx que la C«iur Siipirieure na.pas jurisdiction, vu que lo montant annuel du
^oyer rdciamf; 6tant de »ioo per nnni-o. la Cour de Circuit avait scule jurisdic
tion pour entendre telle cause, quand le montant du bail ou loyer annuel nex-
c4le pas f200. A l'appui_ de cette pretention le Di-fendeur a cite

:

' « Chap. \o, Statut. refondus du Bas-Canada. Acto concernant l»9 locateurs et
locataires, Sect. 4. •' Les actions intontees en vertu du present acte seront in-
•Ment6es en la mapiire ordinaire dans la Cour Supt-ri.n.re ou de Circuit #t la
"yaleur ai«.ueUe ou loyer de la propii6t6 lo.,6e d6terminera la jurisdiction de

"

. "la Cour. quelqoe soit daiUeurs le montant des dommaRcs et du loyer rd-cla-

Aussi la cagse4 BMard vs. Dorion, je Ju??st. pp. 253, et 6e Jurist, Barbicr
vs. Verner, pp. 44, NoS. i et 2.

Las Pemandeurs soutiennent que Taction est intentfe en vertu dun droit com-mun et non sur I'acte des locateurs et loca,taires.

/Vr C«Wrtw.-Les proc6d6.s en cette ^ause ont eu lieu, en v.rtu du droit
commun: lacte des locateurs et locataires .IC-termine la procedure A adopter si
•on veUt se pr6valoir de lacte. mais d^ns lespcVe Taction a 6.6 rapport6e que
longtemps aprds avoir 6t6 intentoe. le l|)efendeur a plaidc, longtemps apris re-
tour fait, tons les proc6d6s ont eu lieu comme dans les causes port6s devant
cette Cour. le montartt r6clam6 est de fyoo. cons6quemment donne jurisdiction
a la Cour. Si Taction 6tait en recouvreinent de dolnmages pour les cas indi
qu6.au statut, r6sult^ de linex6cution; du bail, ceftt 6t6 different. Dailleurs
il a 6t6 d6cid6 que/otait le montant rcdlame qui d6termi7{.it la jurisdiction de
la cour.

I. .

ExceptioA d6clinatoire dftbout6e avec dcjbeiw.''
''Ouimet, ChapUau ehMathieu, pour Dema4deur.
Cks. Marcil, pour DVendeur.

(G.O.)

/

^

<_

. SUPERIORJXOURT. .

MONTREAL. Stm^^pTOBER, 1861.

Coram i^ntrnkixn,
J.

No. ijj3'^

Torrance et at., vb. Allan

Held :-^That a common carrier can limit <mliabiliiL,bi conditions inserted in the Bill of Lad-

aiil^ai

.
*» •common qarrier, who receives goods on T>^id his lighter, is not liable for loss afising

from a^elajr in tran,hi;.ment. owing lo a short shipment of the goods, when the Bill of Lad-
. "'8/'""»'ne<i • clause that, if from any cause the goUls did not go forward on the sttlp, the

' tLa .
M«^«|iou|db« forw«ded by the next steamer of thosamff line. ' ^'

,

*
-
This was an actiotf brought by the Plaintiflfs'Linst one of the o^Whers of th/"

.^ nf»™S^-Angl(hSaxonr rl aiming />88 yu. Ii4r- cUrtncy,-damages Tar thgT^T

.-*»'
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usamed by the detention of 47a barrels of flour, out pf 49.5 barrel, delivered Torr.„c «...
.
o the agents of the steamer. Messrs. EdmonstOne^Allan A Co.. at Montreal

^''""""""''

for conveyance to Liverpool by that steamer in. October 1857. The flour was
delivered to the agents of the steamer on board of lighters provided by them at
Montreal, and a bill of lading was granted in the usual form, as shipped on
board of the Auglo-Saxo,,. That vessel however only carried 23 barrels of tho
Hour to Liverpool, and left the remainder at Quebec, where i't was stored in. the
warehouses of the steamer until the next steamor of the Canadian Ocean Line
the North American, left a fortnight afterwards, and no notification of the de!
tention was given to the shippers.

The 23 barrels arrived at Liverpool and were sold at 36s.' sterling per barrel
thfi then market price, at which rate moreover the whole quantity had been
agreed to be soH by the agents of the shippeq..

, but which sale they were un-
able to complete owing to the non-arrival of the flour. The residue of the flour
was subsequently sold on its arrival for lower rates, realizing a loss as stated
above.

y

' The Defendants relied upon a certain contract whi9h they set uFHTthe pleas
between Edmonstone. Allan & Co.. and the firm of Routh & Co.. to proWde
freight by the Anglo-Saxon to sail from Quebec on loth October, of 2o;oo& bus-'
hels of wheat and 1000 barrels of flour provided the steamer had room the
said wheat and flour to be delivered pn board the lighters of the "steamer at
Montreal on the demand of the agents, and they further alleged that Routh &
Co. had sold to the PlaintiflS freight by the said Reamer fof 500 barrels of said
flour subject Jo the same conditions. The Defendants further set-up a clause in
the bill of lading of the following tenor

:

••In case the whole or »ny part of thegoods shipped 'herein be prevented by
";any cause from going on said steamer, the owners- of the steamer are only
bound to forward them by the succeeding steamer of the Line." They further
alleged, that the said 495 barrels of flour were lightered to Quebec with all
due despatch and such portion thereof as the steamer had room, for was taken
on bojm. and that only such portion as she could not take <>n board was left
behincf. fandifterwards sent forward by the succeeding Steamer of the Line.

)

At enquete the loss was clearly established, and proof was adduced by the 60-
fendants to show that she had not room for the whole quantity of the flour,
owing to other freight being engaged and put on board.

At the^argument the Plaintifis counsel -contenaed that the previous contract
was merged i^ the bill of lading, but that according to its terms, the flour was
to be delivered at Moiitreal only on the demand of the agents of the ship, and •

that that demand implied on their part a declaration of their ability to c&nj
They also maintained that the liability of thte carrier and his obligation to carry
with due despatch commenced with the delivery to him of the flour on board
his lighter at Montreal, and that the bill of lading being granted by the Anglo-
Saxon, her owners were bound 4o carry the flour by her on that .voyage, and
that with regard to the special clause in the bUl of lading, even assuming that
the carrier could So restrict his liabiUty as to 'avoid responsibility for hia nwn—
negligence, the words "any cause" must receive a reasonable interpretation.

;-j

4
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al and could only be held to mean "any cause" apart fr<Jm. the act, will or con-
trol of the owners, and that the mere filling up of the vessel ^tk^rn with other
freight could not after receipt of the goods Re held to be such a cause, •

,. The Defendants contended that the fact that the vessel was filled with other
freight previously engaged, was a sufficient justifecation. and that the special

clause in the birf of lading exonerated the owners from liability under the cir-

cumstances. After consideration the Comi rendered judgment, dismissing the

action, except as to a sum of £g los. for lighterage which had been paid by the

Plaintiffs on account of the Defendants, and which the latter tendered" with the

plea. The opinion of Mr. Justice Berthelot on rendering judgment will be
> found beneath, and enters fully into the facts of -the casjB, which is novel and
Interesting in its character.

Bkrthblot. J.—La question
. soulev6e par la contestation en cette cause est*

celle de la responsabilito du commissionaire ou common carrier pour ne pas
avoir transport^ de Montreal h. Liverpool. . assitdt qu'il aurait dfl ou pO le

faire (suivant le Demandeur), une certaine qnantit6 d% grains quil s'dtait oblige

de transporter par bill of lading du 7 6ctobre 1857. Et en'second lieu jusqu i
quel point le c«nimiss1onnaire peut limiter son obligation principale de trans-

porter epinsiranf^dani^ le connaissement des restrictions ou limitations & cette
obligation. ",

'

L'action est^irigfig centre le Defendeur «eul comme common carrier and
trader, proprietaire avec certaines autres personnes inconnues au Demandeur,
dun certain stpjUner. \'Anglo-Saxon, employe par eux it, faire leur commerce de
common carriers entre Montreal. Qu6bec et Liverpool.

Les Demandeurs par leur action reclament du Defendeur £im 7s. iid. pour
dommages & eux occasionnC-s par la negligence du pfifendeur de transporter
par le steamer Anglo-Saxon 495 quarts de, fleur, que par connaissement bill of
lading du 7 octobre 1857. sign6 par la compagnie Edmonstone, Allan & Co.,
[ents d6 la compagnie proprietaire du dit steamer, dont il 6tait membre,

8'^U(it obligee de transporter de Montreal h, Liverpool. pai>?le voyage alors pro-

chaiirdu dit steamer, qui devait laisser le port le 10 octobre 1857.

Le conh^ssement contenait la restriction suivante: "In case the whole or
" any part dfthe goods specified therein be prevented by any cause from going
"in said steam6r^he owners of said steatner are only bound to forward them
" by the succeeding^amer of the Line."

L'Anglo-SaxoH laissa^le port de Qu6bec le 10 octobre en ne prenant i son
bord que 23 des dits quart#!|aissant 472 des dits quarts pour le steamer suivant
de la m6me ligne devant partirYs jours plus tard.

Cette demidre quantity n'fitant^arrivfe ^ Liverpool que vers le commence-
ment de novembre 1^7. alors que le*prix de la fleur avait baiss6, les Deman-
deurs r6clament comme dommages la difference entre les prix de la fin d'oc-

tobre et du commencement de novembre 1857.

A cette demande le D6fendeur a plaids que J^- compagnie proprietaire da
steamer, par ses agents. Edmonstone Allan & Cie., avait contract^ le 24 sep-

tembre 1857 avec la soci6te de Routh & Cie., pour le fret de 20.000 minots de.

btod fit 1000 quarts de fleur par I'AnglihSMum, fnvk
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qu'll y eut place i bord pour cette quantit6. £m ditea qnantitfis devaot «lo.
livrfes & bord des lighttrs du steamer au port de MQhtr6al.

"^

^
yue le a octobre 1857, suivant lea usages dp commerce, Routh & Cie. avtit

r tranaport6 aux Demandeurs leur droit au fret susdit. jusqui concurrence de 5<o
quarts, et aux conditions susdites.

Que le 7 octobre 1857, tes Demandeurs par suite de ce que dessus. avaiei t

d61ivr6 i MM. Edmonstone. Allan & Cie. 495 quarts de fleur. et que ces de -

niers avaient aignb le connaissement {bill of lading) qui avait cj6 pr6par6 pj.r

les Demandeurs eux-mflmes ou leurs agents, et confenant I'exception susmeh-
tipnn6j, et que cette quantity de 495 quarts fut envoyue h. Qu6bec pour «tre
mise & hord de VAnglo-Saxon qui ne put en prendre que 23 quarts, et que les
autVes 472 quarts rustt-reiit a gu6')ec pour fltre envoyis par le steamer suivant
NoHh American, et que sous ces circonstances les Demandeurs ne pouvaient
avoir plus de droit que MM. Routft & Cie. aux droits de qui lis 6faient, et qui
n'avaient eu droit de charger 1000 quarts & bord"ae VAnglo-Saxon que condi-
tlonellement et sous les restrictions et exceptions auxquelles ils avaient consenti
lors du coutrat du 24 septer.ibre.

'

Les DemanJeurs ont lopondu ge i6ralement, et ont pretendu que le D6fen-
deur etait' responsable des dommages qui leur 6taient r6sult6s par suite du re-
tardement ^u tttnsport des dits. 472 quarts de fleur. tout comme il aurait 6t6
responsable de leur perte pendant quils 6taient sous sa garde et en sa posses,
sion. ., /

'

La preuvetestimonialo constate les faits suivants :

Que le contrat de fret intervenu le 24 Septembre 1857. entre £dmondstone
Allan & Co.. d'une, part et Mr. Mitchell, broker, pour Routh & Co.. navait eu
lieu qu'i la condition de 1 Anglo Saxon aurait de la place, & son bor^.
Que le transport de partie du contrat de fret par Routh & Co. aux Demandeur^

ainsi que fSit par lentremise de M. Esdaile, broker, avait eu Ueu suivant les usages
du commerce k MQptr6al et que c'6lait,une transaction de tous les jours. II
est aussi prouv6 par M. Routh qnen chargeant M. Esdaile de faire cette tran-
saction pour lui il avait dfl Tavertir des conditions auquelles il avait obtenu le
contrat du Beptembre. 1857, de Edmondstone. Allan & Co.

'

M. Scott. I'agent de la compagnie des Steamers k Qudbec. doh ils devaient
partir, s'exprime ainsi dans sa dip^sition

:

"

-.
"

. V" f
,

"The rsteon why the flour of the Plaintiflfs was not allsent by Anglo Saxon
" was that she was fully laden with other freight engaged previously. All the
" flour of the Plaintiff that the Anglo Saxon could, take was shipped by her.
'• the remainder was shipped by the North American Steamer, the next steamer
" of the line."

"When I say that the reason why the flour of Plaintiff was not all sent by
" the Anglo Saxon, was that she was fully laden with other ^eights engaged
"previously. I mean to say that other cargo had arrived and been laden on
"board the Anglo Saxon in order of arrival and in conneetion with th* memo-
"randum of tkt engagenunts for shipment received from Edmonstone, Allan
"Co., the agente of the line in Montreal, where the full cargo for the ship was
"engagBtf;"—

'

' ,

r ,

Torrance «t 1

vs.

Allan.
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•forranceefal Nous avons aiflsi la preuve quau^une nf.gl.Kence ne pcut «tre impm6e an
D6fendeur ou i ses agent!.. II ctait bien coirtpris par toutes lea personnes ,,ui
ont m parties aux contrats <lu 24 Septembre et du lopctobre 1857. que rAnglo

- Saxon ne prendrait que ce qu il pourrait prendre du fret retenu ou engage ^ur
son voyage. ,ue la livraison sen ffrait aux agents du Steamer & Montr<lal pour
par eux uire transiwrti- h gu6bec pqur y dtre mis i bord de ce steamer ou d»

,
steamer suivant <lo la nitime ligne. .

' '

II est t-gal mcnt prouvi .pie'les arrangements de la ligne 6taient tels. qui!/
fallait alor. -Jcchrirger et cliargor un steamer en /trois ou quatre jours, et qub

W

n'otait quu la veille du depart quil pouvait cire exactement connu combien fe
steamer pouvait prendre de la charge;, lorsqi/e Icnombre des passagers 6tait
connu et certain. v A T^'-^

^ Dailleurs M. David Torrance, un des D^mand^urs, a 6crit ou rempli lui.
m<3me le bill of lading, et if sexprime jlS^ daii^ sa deposition:-- The whole^^
" flour was lightered to guebec with due despatch so far «j / kngtv.- ..«, /

II ny aurait done eu ni surprise quant aux conditions du 6/7/ of lading ni
negligence k Montreal de la part de Edmonstione, Allan & Co. ou de leurs
pr6pos6s il Quubec.

, __^^ L _

Si la fleur na pas etc exp6:liee par lAnglo Saxon le 10 Octobre. cest unique-
ment et siqplemejnt, parceque conforraement i t;e qui avait 6t6 stipul6 et provu
d6s le 24 Septen»bre 1857. la charge de ce steamer etait compl6te lorsque la

'

fleur da Demandeur est arrivee .\ Quebec le 9 ou le 10 aprcs navoir et6 livrte
i Montreal qufcMe 7, h Edmonston?. Allan & Co.. ce qui ne laissait que 2 ou 3

. jours pour le prendre il guebec et le charger.

,
II ny a rien dans tout cela poiir constituir le Dofeijdeur ou les proprietaires

- du Steamer en ne'gligence. , / , I

La condition interoc dans le Jill of ladinl n'eat pas Bn contradiction de ce
qui est de I'essence du contrat /de friit. Ilfest vrai que dans ce contrat celui
qui soblige i transporter est r^sponsable de la ch6se qui lui e^t confine, il doit
en prendre tout le soin possibie et il est responsable de la perte par s^ n6gli-
gence ou par accident autre qu6 ceiui de force majeure. '

- II ne pourrait pas dans U pareil contrat ins6rer valable^ent une condition ^
qui lafifranchirait de la pertfe de la chose r6sultant p?r example de leakage ou
breakage parceque ce serait/en contradiction de I'essence pidme du Contrat qui
roblige cc^hime je viens de/le dire it prendre soin de la /hose et len font res-
ponsable Vis-i-vis du prop^ietaire. mais il peut bien dire 4 transporterai la chose
dans ce steamer ou dans^n autre ^giji mappartient. cettf semaine ou la iUmaioe
prochairie suivant que je nburrai prendre la charge.' ,

Les^emandeurs ont /cite comme venant i leur sefcours le jugement rendu
dans line cause de Harris ys. Edmonstode. mais il i/yto aucune analogic avec
le c^ actuel. dans ce /cas \!i, le* D6fendeurs voulai/nt VafTranchir de leur res-
ponskbilite de la pert^ de la chose qui 6tait arrivfie cassA, en disant tout sim-
plenient quil y avait/ une condition du 6,7/ of lading, qui" les exemptait au cas
de breakage, ectait jane conicadiction manifesto L leur obligation principale
et/une pareiUe condition 'est nuUe et iUegale. P^desius, vol. 2, p. 342. puis il$
"^ SB donn6r<»nt pafe m4>tr'

' '

y

aa^d^ciipliqiKaylcommtoUiaeeidefl^^tait arriv6r

\.
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ef comment I'objet tran.portfi avait pu fltro casH*. c«"tait un'^;:a. bien difffirent der„„.„c

Dans la cause de Hustoa vs. I^ Grand Tronc f-;alement cH(, par Ics Demandeurs.
• .1 sy ag.8sa.t de la perte do la chose .\ i.anspor.cr par InCen.lW pendant quelle

avait 6t6 la.s86e dans les hangards de la compaK'nie. Cette .lorniiro plaidait
qu'elle n 6tait pas responsable parce<iuo lincendie "6tait un accident de force
majeure, ce qu'elle nc put justif.er i son enquCte, il apparaissait au contraire
qu'une quantit6 de coton .satur6e dhuile laiss6. dans un coip assez longtemps
pour s'ennammer avait dft Otre la cause du feu, cc qui 6.aito un acte do nigligortft
dent la compagnie ctaite responsable.

' " . •
•

La pr6sentc cause ne pr6sente pas un cas.de n6gligence que Ion pui.sse im-
puter au commissionnaire. II s'est seulement riservi par une clause particu-
h«re de son contrat de transporter la chose dans un autre vapeur. un pcu plus
tard. suivant quil lui serait possible en suivant les arrangement de sa ligne de
steamers, ainsi quil 6tait alors dusage. je ne vois rien dans toute la preuve
et dans les circonstances de la cause qui puisse rendrc le DWendeur pour cause
de n6g|igence oU autrement. responsable des dommages que le Demandeur r6-
dame.

Quand & la somme de £0 los. 6d. payfe par les Demandeurs au Steamer
Napolfion pour fret de Montreal !i Qu6bec. dont la D6f,>n.Ieur leur a fait offre
avec 35s. de frais. ces deux sommes devront leur 6tre p.n, eos. pour les rembour-
ser de se que le D6fendeur aurait dtt payer lui-m^me. II ny a pas de difficultfi

'

li-dessus. mais Taction devra fitre d6bout6e quant aux dommages.

Lejugement contient les motifs comme suit :—

La Cour, etc.. etc.. etc., considerant que lo contrat interyenu entre les De-
mandeurs et la 80ci6t6 commerciale .propi it-taire du-'Sfeamer Anglo Saxon dont
le D6fendeur 'B'st un des associ6s au moyen du connaissement bill of lading en
date du 7 Octobre 1357 mentionn6 en la d6claration et aux plaidoyers, pour le
Jranspojt de 495 quarts de fleur. de Montreal i Liverpool par le Steamer Anglo
Saxon, sous les restrictions et conditions mentionnees au dit connoissement bill
of lading. n-a°M ainsi fait de part et dautre que par suite et comme suite du
contrat intervenu le 22 Septembre 1857, entre la dite compagnie proprifitaire
du Steamer Anglo Saxon et la soci6t6 de commerce .de H. Routh et Cie. pour
le transport pour cfes demiers de la quantite de 20,000 minots de bleil et 1000
quarts de fleur de Montreal ii Liverpool par le Steamer Anglo Saxon, i la con-
dition toutefois quil y eut place k boid dicelui lors de son voyage alors pro-
chain, la dite 80ci6t6 de Routh et Cie. ayant depuis. savour le deux Octobre^
1857. vendu et cM6 aux Demandeurs ses droits au dit contrat en demie|J lieu
cit6 du 22 September 1857, pour le transport de 500 quarts de fleur de Mont-
r6al & Liverpool sous les restrictions et conditions de ce dernier contrat. Con-
sidfirant de plus que ce n'est par aucune negligence qui puisse dtre imput^e au
DWendeur, si toute la dite quantiti de 495 quarts de fleur na pu fitre transpor-
tie k Liverpool par le dit Steamer Anglo Saxon, mais bien par suite demp6che-
ments pr6vus « des reserves stipul6es lors des contrats ci-dessus mentionn6s du
22 de Septembre et 7 Octobre 1857. ce qui n'^tait pat contraire k In Ini «i .v

ce qui est de Tessence "de pareils contrats, et par consfiquent que le D6fendeur ne

elal.

I

I

I
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fiaurait Oire reapons.iblu il

action pour la (liminution

lies dopimages que lea Demandeurs r6clainent par leur

(lan« le prix et la valour des 472 quarts do fleur lors

dfi^leur arriv^-c, i\ Livuipool oil ils no furent transport's quo 13 jours aprOs par
le Steamer North Anmrican. ,

A d{>bout£ ct dtilxnite fiction das Demanlfiurs quant i\ cclte panic n^c7?6,)ens.

Et adjuKeant sur la parfie de Taction par laquello Ich Dcniandciirs r6jlamcnt
du Diifendeur la somiie c|e £g ics. sd. lit coiisi Ic.niit qu<« lo IK'fendt-ur en a

fait et consiRn' les oPfrcsl devant 'cette Cour avec £1 15s. de frais a adjuK* ct

adjuKc que les dites sohimei ainsi d(6pos6<?H soi.nt p,iv{fc» an Dt-inandcurs.

Action <lisniiii»cd.

Torranc* 6», Morris for plaintiffs.

Rose «&• Ritchie for Defendant,

(A. M.)

MONTREAL, 39TH OCTOBER, 1861.

Cornm Berthei.dt,
J.

k» . 1 Nos. a435 * »59'-

Clapin vs. Nttgle and hlcGinnis. 6pposant, and Clapin, Contestant.
Heud:—That a builder is withoiil prfvileKe on the proceeds of real estate, wli? has not complied with

the formalitips preseribed hjl4Vict.C. 30, S.S. 31, 3J, Consolidated Stat. L. C. pp. 332,3,
re(iuirinB a (meet verbal to bk made before the work is begun 10 be made, establishing the
stale of iho premises in regird of the work about to be made, requiring also a 8«cond
procet verbal to be made within six months after the completion of the work establishing the
Increased value of the premises, requiring also that the second ^roc« verbal eslablishidg

the acceptance of the work, be registefgd witWh 30 days from the dale of such second precti

verbal, in order to secure such privileKC . « .

The Plaintifi in virtue of'twx) judgments against the Defendant Nagle, caused
a certain immovejtble property situated at St. Hyacinthe, to be seized and sold

at.Sheriff's sale, the,proceeds of which were returned to this Court and the Op-
• posartt fyled his opij^itlon r) /in Ae conserver, for ;fi66 5s. lod., as a privileged

tittd hj^othecary creditor.- By the judgment of distribution prepared by the

jTrothonotary. the opposant was collocated by the 5th collocation for /88 gs. 8d.,

for builders privilege.

The Plaintiff, a BailUur du fonds creditor of the Defendant, contested the collo-

cation of opposant.

The opposant claimed £ie>6 55. io5. as the price and value of certain plaster

work done to the bouse constructed on the property in question, and therein he

sset forth that he had done such through verbal agreement made with McLarkin
in November, 1858, but with the consent of the Defendant Nagle. and that then

Larkin represented himself to be the proprietor of the property.

The opposant invoked in support of his pretention

:

1st. The.judicial domination on the 6th November, 1856, of J. B. Tison as

expert in accordance with the 31st and 32nd sections of the 4th Victoria Ch.

30—to estimate the work done or to be done on the house in question.

2nd. The Report of the said expert Tison, dated the 8th Nov. 1856, establishing

that the approximate value of the house then was jf1000—the plastering to be

do<e being to complete ih» intarior-of-tho-houuui J •
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3rd. The judicial nomination of nld Tison dated the 7th January, 1857. again

to estimate certain plastering wprlr done and to be done by MpGinnis to the

same house (this must be an error as he then could only act to estimatel the
work done and finished.) ^» . /. ,

4th. The Report of Tison in /January 1837, shoWing the approximative value
of the house as being theiih|ft|tDut /1230, and^^jarlng that the work was well

done.
^,

\^
"'"''' W'''2i ^- / "' '^',

These two Reports were only edtegisterM at the^Registry Office at St. Hya-
cinthe on the 24th February 1857.^

There was .also fyled an acoSunt which was proved by Tison as a witness,

and which fixed at /185 3s. rod. the different plaster works done by opposant.

On these different d^uments and particularly the two Reports of the Expert,
opposant was collocated by the Collocation No. 3 of the judgment of distribu-

tion, because thework of the opposant had ameliorated and augmented the pro-

perty a fifth in value, namely the difference between ;fiooo and /1230., amounts
valued in the two reports, and McGinnis was collocated in consequence for the

above amount being the one-fifth the part of the adjudication after deducting

the privileged claims.

By his contestation Plaintiff set forth

:

ist. That Larkin never was, proprietor of the immoveable i*N question and
could not hypothecate it, but that the Defendant Nagle never had ceased to be
proprietor in possession thereof up to the time of its sale.

2nd. That his title of BailUur de fonds, his sale to Nagle was enregistered

long before the enregistration of the two Reports of the Expert, namely the

24th February 1857.

3rd. That Larkin ney^r was in possession of the ptoperty, and that even sup-

poi^^g he had been, this formalities required by law had not beear^observed by ,

the opposant, for the Wtter to acquire any privilege, and that his enregistration

was late. '.1
„ ^

"-* "
.

'.

'

Pbr CuRiAM.^The Plaintiff's proof establishes that, in fact, the plastering

work in question was commenced about the i5tb September, 1836, and that ip

November 1856, at the date of the first repoft, they were far advanced. It is

true that the opposant when asked on faits tt articUs, swears positively that -^

they wer^ so, only after the report ; but his answer cannot aVail him, and besides

it is difficult to believe that he is not mistaken, as Tison in his evidence proves .

that he made his admeasurement of the work the 3rd December, 1836, which .

would only legve from the 8th November, date of his first report less than four

-weeks, for work which, of necessity, took more time to be done, chiefly at that

season.' And hire, it must be remembered, the irregularity again occurs in the

Expert, Tison making his second .^examination of the work the 3rd December,

1836, whilst: he was only named and chosen as Expert for that purpose in Jan-
uary, 1857. The formalities which the opposant should have followed to ac-

quire a privileged claim, are prescribed 31st and 32nd ^ Sections of the 4th Vic-

toria, cap. 30, Registration Act. By the 3i8t section—To acquire a privileged

claim, workmen and contractor should have a proces verljial made ^tevioua by

Clspln
vt.

Nsfla.

the expert judicially mmied to certify the condition (^ the place lelatlve to the

r'

H

1
\
I

4
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work to b« done, and cauae the work to be received in the six monlha after Ihi-

ing ftnished. Hut the amount of the privilcKe cannot exceed the value certified

by the aocoud proceii verbal, and ia reduced to the Kreatetit value exiatiog at the

date of the alienation of the immoveable and resulting from the work done.

It is evident that in this cade there was no estimation mmie before or at the

common;^jgg of the work ; or, if there was. it was not accompanied by the re-

quired probes verbal of the work to be done. The first report only atatet the

valuation of tho houses, deduction made of the plastering already done, and to

be done, and nothing more.

The opposant pretends, however that these irregularities are corrected by the
second proces verbal, which states that the work was well, done, and that the
value was /lajo, instead of /i,ooo, at the date of the first. But this report is in

contradiction with the admeasurement of Tison, made the 3rd December. 1856,

stating that the amount of plaster work was only /i6fi 5s ^od, which ii in evi-

dence ih his deposition as a witness ; and further the opposant does not claim
more by his opposition; and nevertheless, the collocation gives him a fifth of

the price, which is far more than the proportion to which he would bo entitled

or the latter amount would justify

By the 32nd section— It is held thCt Workmen will conserve their privileges

at the date of the registration of the first fmaetr verbal which sets for the state

of the place, should the second proces verbal, which contains the reception of
the work, being registered within thirty days, counting from the date of such
secdnd proces verbal. In this case over forty days passed betweeh the proces

verbal of the second report aivd its enregialration. the 34th Febru^l-y, 1857/

The opposant. therefore, had not followed the law, to ret«.iir'his^ prfviieged hy-

pptheque, nor followed what was pointed out to ascertain tJje s^tHMiit iif his claim.

But the opposant answered that the enregistration required 'by this section of
the ordonance is only retjuired concerning postefior creditors and to rank before

them. That such enregisttation only applies' to creditors who might enregister

after the finishing of the work and within the delays allowed to workmen. That
the interior creditors suffer nothing by the deferred enregistration of the privi-

,

lege of the builder, and that, therefore, they cannot complain thereof. He cites

Troplong, ist vol. of, Privileges and Hopotheques.

P. 504. No. 322. Mai3 il faut faire attention qu'en ce qui concerne les cr6-

" anciers ant6rieurs aux travaux, I'inscription de larchitecte suflSt pour que la

"cause de ce dernier soit pr6f6^able i-la leur. La privil6ge produit done ici un
*'de ces grands eflfets, qui est ile primer les hypoth'dques ant^rieures. Ce nest
" que pour les crAanciers postfirieurs aux travaux. qu'on se rfiffirera aux dates
" des inscriptions." * *

It is certain that Troplong, in this passage and tiie preceding one, intends

to speak only of the anterior ordinary creditors. or*those with simple mortgage,
and not of privileged anterior creditors, as the vendor, the copartageant. or the

workman.

Besides, in this passage, he (Troplong) presupposes aan enregistration in good
time and within the delay required by law and the argument drawn therefrom by the

opposant does not apply. And having only unregistered his cbim subsequently,

Wl

w
V.
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which, c aim by enreKi.tDi,ion within the .lelny would have become a claim
privileged or of equal privikR., with another privileged claim, he now^nly ha. a
claim which give, him only an ordinary hypotheque. to count from the date of it.
enregi.tration. without retroactive effect, above nil a. again.t a privileged creditor
who ha. duly enregintered. On lljii point he refer, to Troplong. «>me ^ume.

1' 583. Uo. 383. l^ privilAgcT'ioumi. h linBcription K>m .eul. expo.«. ,\

d««endre dan. |« *».*«, de. hypoth«qu«
: et ce.t le «,rt qal^e. attend .i Ion

n obwrve pa. le. fotiHlriiti!. indiqufio. pour leur conservation.

No 3«4. Jai fait connaltre plus haut (No. a;) pour quel.imotif* le privilAge
.
etant 6limin6, laime subaiiter apri^ui un droit dhypoth6.,ue.

"P. 24. No. 37. J'ai vu deSMprit. poaitifs s'itonner que la quilit6 seule dune
cr^ance .uffiM pour lui donner la vertu d fltre <ir6f6r6e H une cr6ance hypo.
" th6caire. qui par atipulation exprew*. affccte la peraonne et lea bien..^ 7
"Mai., en y r4fl4chi.Mnt. on voit que cet effet important n<5 .yp^re que par-

•ce quo la loi donne an,^ privJli^e. .ur le. immeuble. u„e hypothique tacite/.

:;;
••^^' '"" f^pn»''«*s nficcsMiie. pour conMrver le privil6ge nont pas

«(« remphe.. il reste toujour, une c.6ance hypbthficaire. Done toute crdance
d4clar6o par la loi privil6gi6e sur le. immeuble. se compose de deux 6l6men.
savoir d-un priviI6,e personnel attachfi 4 la faveur d^ la cause, et dun droii
leel i63ultant d'une hypothique tacite.

Applying this doctrine to the case in poifit. it follows that the opposant
ha. no privilege on the property sold in this cause, by reason of hi. de-
ferred enregi.tration. he is only aq ordinary creditor par'hypothcqu* tacite, but
he cannot rank before an anterior privileged hypothecary creditor any more
than he can partake in the distribution of the monie. concurrently with him.
The contestation of the plaintiff is therefore maintained and the collocation of

the opposant set aside by the following judgment :—

"LaCour, &c., &c.

Comidirant que lopposant na pas observ* le. formtilitfis n6cessaires et pres-
crlte. rar les sections 3. et 32 du cKapitre 30 de la 46 Victoria pour faire con-
stater et fitablir sa cr6ince privil6^i63 comme constructeur e't ouvrier en ne fais-
ant pas pr6c6der du proc6s verbal voulu„ par la loi. la confection des ouvrages
dentil rdJamele prix et la valeur. et que lenrfigi.trement par lui pris le 24 de
fivrier 1857. plus de 30 jours apris le «>cond rapport de 1-architecte Tiiwn. na
pu conserver Jk sa cr6ance la prfif^^nce et le privildge qui y seraient attach6s
81I avait enr6gi8tr6 dans le temps voulu par la dite 320 section du dit Statut. et
que par li, sa cr6ance comme constructeur et ouvrier se trouve riduite au rabg
de. simple cr6ancier hypoth6oaire ^s qull y soit aUach6 aucun privilege, a
mamtenu et maintient la contestation faite par le dit demandeur de la dite collo-
cation No. 5. et ordonne que la dite collocation soit mise de c6l6 et quil soit
prepare un nouveau projet de jugement de distribution. conform6ment i. la Iqi
et i ce que dessus. le tout avec dipens de la dite contestation en faveur du dit
demandeur. &c." • /-.»»••'

Contestation maintained. ,

tf<ici(iy £• iliMfo'n. for Plaintiff.

If. DoW/)*, for McGinnis.
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STB. SCHOLASTIQUE, ij MAI i86a.

CorifM Hbrtnilot. J.

OiOM VS. Uoffti.

Juitf ^-Uu*linap«eUur d'una municipality locala n'a pai droll dci pour«uivra an ion nom, an raeou-

vramanl da la pAnalK ancourua par un habllant da la munirlp«liiA n4t|ll||aant d'anlralanir

urn chamin da front, at ca, an Varta du chap. 14 da* Statu* Kafonduii ifu Uas-C'anada, lao. 4#,

p»r. 6, talla pouriulta davani •tra'pOrtAa par I'Inipaciaur, au nom da la municlpallt4 : at qa'an

cani4<|uanca Paction doit Aira d4bout4a avac dtpana.

Action diboutte.
-° /^(//i0M pour le Demandeur. '

'

PrtvotI pour l« DAfandaur. •
-

(0.0.)
'

STE. SCHOLASTIQUE, 13 MAI i8(b.

"Coram, Bbrthilot, J.

E*parU Lefort. pour Certiorari.

Ju|4:—Qua la* Fabrlquaa onl un nom coHactlf comma Corporation dont alia* doivanl fair* uMg*
una quol allaa na pauvani attar an Jugamant.

L'action £tait port6e devant la Cour dea Commisaaires d« la Paroiase Ste.

Anne de* Plainea, contra Lafort, pour £1 31. 4d., v^laur d'une ann6e da renta

da ion banc dana rtgliae de la dite (#roiue. L'action itait intantAa par "la
" Fabriqua de Ste. Anne din Plaines agiuant par son Procureuj Racine, Mar-

"guillier fan charge."'- L41 Cour des Commiuaires, nonobatant Texcaptibn 4 1%.

forme de Lefort qui faiaait valoir que la fabrique n'Atait paa suffisamment dM-
gn6e et qu'elle ne pouvait agir par Procureur, a condamni le Difendeur au

paiement de la ibmme demandte.

' Lefort a demandA un'wtrit de cortiorari at' sur la motion to quatk, Ouimet

pour la fabrique a piitendu que la Cour des Commiasaires 6tait dans lei limites

de sa jurisdiction, puisqu'elle n'avait pas adjugA au-dal^ da I23, .ni dana aucun

des cas d'exception indiquts par le statut, et que la Cour dea Commisaaires

avait, jusqu'au montant de laj la mime jurisdiction que la Cour de Gircuit;

qu'il pouvait y avoir mal jugi, mais que le ma) jugi n'^tait pas un excds da

jurisdiction, et que la Cour devait renvoyer la motion. <

Prevost Contrii—\a Cour dea Commissairea ne peut 'avoir de juris liction

que quand.il y a des parties devant elle, que la ftlbrique a un nom otllectif

comme corporation qu'elle doit adopter, et sous lequel elle doit ^urfuivre,

qu'elle ne pouvait poursuivre par Prpcureur, iTy ayant que Sa Maj<:M6 qii pou-

vait le faire, et qua dans I'espireJl n'y avait pas de partie demandarease. -.'

tfi
''

'

Bbrthblot,
J.—Daas cette cause, il n'y a paa de corporatioq telle qife la loi

la reconnalt, savoir :
" Lea curA et marguillers de I'ceuvre, etc., jqui ait pour-

suivi, la Cour n'a peut reconnaltre que le titra de la Demandertfsse soit suffisant,

la Cour dea Commissairea n'avait pas de cause devant elle et ainsi elle n'avait

paa de jurisdiction. Le jugemcnt de la Cour des C4>mmisBairas est ddnc nul at

de nul effet, mais la Cour ne peut accorder de d6pens vA qu'il n'y a pas de De-

manderesse dans la 'causa.

Pr««oi/ pour Lefort. . .
'

Ommtt pour U fiBrique.
(G.o.)

,

Vidt juiement dif 16 DAc., i8sa> 3e vol. Lowes. ~Caiia^,Ilep4lt8, paa^ ^11, A celui da

-a»-A»riK|j<aot afrvel. Lewar CagaJa kapoita, pa«B 47e,iijrferw^eedyi>jp-(0. O) ==^

J^gement cassi sans finals.
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4A>URT OF QUKKN'S BENCH.

I.V AIM'KAL. •

rilf^l THK SUI'KRIOR COURT. DI8TRI0T OF MONTUSAL.
MONTREAL, in JVNK, mi.

Coram LAroMtAiMi, C.J, Duval, J., Mmeditii, J, Mondiht, J.

DIME AMELIA RIOK it At,

(/'laiHlift in tht Court Mow,)

AMU
'

. -7
ArPWA*mi

- . . IIEVRY AMKftN, -

( f^'nJoHl in Ih0 Court Mow.)

KuroiTDIHT.

CONB^RUCTION or CoNI«ACT-WII.TlI|CR INTEREST DUE-IMPOTATION

th. .um. duo from th,. d.r tim |,.ymo„., .HH,omo dne
""'"'"""'« *" »" '"'•'** <»»

Thi. was an appeal from a judgment of the Superior Court of Montro.1
Smith, J.. (30th April, 18C0,) in the fallowing torms:-^

'

•' La Cour aprds avoir cntcndu lea parties par Icurs avooats sur le n.drite de
eetto cau«e, examin<5 la proeddure. et pidoes produites et avoir ddiibdrd, m.io-
tient la ph.ni..^re e.ecptioh pl.iddo pnr lo ddfendeur 4 cette action. En eonsA-
quenee eondamne le d^ndeur A pojer au, demandours la sommo de £26du cours aetuel de la Prrivine* du Canada, balanee de I'obligation pas«ie devant

VaIp A T '*•''" "*'°^'"^''»' "°^'"''' '« »9 J»i"«t 1839, et oonsentio par
d^fendeur en^eur du dit fou Pierre Franjois Christin Delesdemiers, aveo

i»t<^r6t sur la d.te somme de £25 4 compter du 30 novembre 1859. jourde
1 «»«'gnat.on c,n cette cau«, jusqu'au paiement, et aux ddpens d'une aetion

^Idemand'u" °" ^^^""^ "" '"""'^^"
* ^^^' ^'""8*'' "«'•"

J'^^}\V'"
^^^""^^ '' ""P'"' ^'^ '" ''*^°'""^« ^^ "Ji'" demandeurs aveo

-ddpens dftlajoontesUtion." " "*w

' Thejudgntaont was reversed;

The facts bf the case fully appear from the remarks of the Court of Appeal.LAroNTAiM CJ. Le 19 juillet 1839, (Bastien, notaire), le ddfend^ur aconwnt.au Profit de M. Delcsderniers dont let. demandeurs sont aujourd'bui
les reprdsentafatfl, une obligation au montant de £50,.avcc promesse de "rendro.
baiUer et pay^r au dit sieur crdaneier en sa demeure ou au porteur, etc., m
.nn^e. 1840, 41i 4^^ et 44, termes prtfix, a peine, etc., et .a«. inlMU, dUcia I echiance dts pa^enients,"

Le 21 n arsisfe, le ddfendeut oyant pa,/£26 k M. Delesdemiers, celui-d
ui en donna un rcju, '• On account of the j^ymenU due on a certain obliga-
tion. <bted 19th July, 1839, J. O. Bastien, n(*tary." - Sign6, « P. P. a Delel
tQornierB. ^

^« r^n est produit par le ddfendeur A I'nLii deX nypm de cea eitwrtionw af. ]t> ^^
.%>

5

5

!
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^^^^»^p...«....l d«m, troU ,„„.«, <t«l«„ «,,.«., ««rf, 1840, :4I 1 '42

grandeur r^Uo., p., «,„ «,tiof.. c.,,it«l .t |„,^r<l»., lffnttrl..Inf<»rJU il

Zl!:;Z.''
'"'""^^'^»/;y<'P<"». d-l-l. dV— "o«-Udou,.ad.o|

• robii,„i„ „; oontiX; .'..:«;'::;::z\: ""^r
''';"";• "^ '>"

^ dA i'2R II „- .- . lA
/'•"J»«'«"on u oetle eflet

; qu njanr pnj<< un A comptc
,

do X25 il „e roMe dft c,u uo. balunoo d« X'L'ft, pou^ laquolle 11 ..ffro do coofcir

1
d It qu en .uppo«nt qu 11 .oralt tenu de poy.r lo« in.^rflf, qui ont pu .'.ocLtr,

do CO. pdcmone,. tel que mcntion«<5- dan. lobIlK«tlon, lo. dcnmndeur. «,„»-nU»mo dan. oe can, „.„, f„„d,„d..n. lourH conclusion...u'ap„tp„y<J, I« 21 Zn1843 un *-co;.p«o de £25 .ur le prlnoipaMl n^rolt pIua^,lW b.Zdo £28 ovcc £26 0,. 8d. d'lnt^.flt., on tout £50 fifsd, (o-A-dirique d«n. o^
«», e. .nt<Jr«t. no doivcnt cmmencor 4 courir quo^du 21 mar. 1843) v7ont
en.uit4iiM ddfcnwaufond.cn fait.

^u ^i mar. I84d). Vioni

y U jugemcnt dont c.t nppcl, rendu lo 30 avrll 18C0, en maintonant 1. pre-"
n..cre exception du dofl-ndcur, lui donno «ai„ do oauac, le co„dan.no HculomontA payor au domandcur la «,mnio do £25, balance do I'obllKation, avoo intdrflt dojour do 1 a««i^ation, et avoe lo. ddpen. d'uno action de £26

d .Dt^Mf-ta? m.. ello la cont.ent, de quel temp, doivent courir ce. in.drAte]Lo crdanoler, en rccovant, le 21 niar. 1843, un d-compto, do £26, ot en I'i.
tant commo ,1 r. fait, .ur le principal, «.„. fairo J^po mention do. int^rl
eat-.l par cela ni(?me cen^d avoir renonc^ <k ce. intijf ot on avoir fait re.wme,m ct-il cen«i lo. avoir rcyu. en n.Cme temp, quo I'A-compto de £2fl
Cctcettq queatiqn d'int^rflt. qui nou. c.t wumise. L'obligation dont il

»»git . dt« oo«,^tdo w«. I'empiro do notr« ordonnanoe, 17 Geo. 3, obap. 3,qu. porto
: " Pu%r ot anri. fa pimuition do ootte ordonnanoe, il wr. permii

de paner rf'«^'«H^||^S<A«^^ dan. (ou. oonlrat. pour omprunU d'ai^genMo »"«I>">%«M ^jh-'leonsue., une demoure do .iz par cont
•ur o«nt hvre. *"d«Mm||^ u dite^dom.nM Mra acwrd^Jo ou^percue
dan. too. lo. cu oA iaaW..^iendrai,ittitetf pajor.

^ ^

^
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Alarta.
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Jta... I f.p(w, U own. ^uit r^ii.l>..«nu.t.l« «n dnq rmirtii«K tToo itjwil.rim,
^^^^

^ pM ooarif aprti. ohv,m» «*|,«.Mici., !«• niola oiU*a «J«vi«M^i inutllta Ww 4*
^tt.«.«a, < V,M,nd.nt par l^tiaor.kfn d. «a «.«.. dan. lljl^.i.*. L p..rti«,

"If I .r ..; T! '"*
"'l^- ^^'^

'•"'*'•*
"" '«"• '"^^ '""" <'^'''. •« ^'»"^« «"o

•UpulaMon d iaW,r«la <,.i ^«val«nt courir «pr,W una ocrlaiiia ^,,on„«, *„„,«, j„,

.«ir« ofl.A, o«t ».,nt,o,l^«,^„,«„» .,„„ i.,m,„,i„„ ,,„ p„,,^ , ^^^ ^ ^^ ,.^^^^

2 c«»r.U
;'''P"MrtN;ai '"P-'-'l-n. .V ...on. .,|. ^| '„p„^,

n„ r! ' •»TE W"''?"*"' ""• """ '•'* f"" •»"'"• <^"""«"rt 'i»""« • M

; •JiSfflr'"
'' '

'*"""'^ '•" ' •*«P"'»*i'"? fi-it* •«"- funa ou *,«. fauli*do. dt,imm.>n ,,„arji, b.t.n cntoodu, qu'il n'y cftt paa de.d..uh. .u^ rintcMulW^
A.. p.r..c. L-arrtt t. I. Cour do UourKoa. du 11 j»in ,825. r,ppo iH!.,

il p«r«lt que I. -tipulatlon avaU «td quo " l« pui..,„c„t tioa BO 000 franca A,h..r

peine d« lonlea portoa, donimagoB ot inl^JrflU." .
' •

••uicmcnt, A

" Att«nd«. dlalMI dit, dan- l'arM». quo non^oulomont lin»ontion daft. la.cl.u«,. „b«,uro.. doit fltre o«n,ul,^, „.„la q„„ rfb.„,i„„ d,e.„o. c'at I'rquo d.n. ..„ acu,. Ie 8icy Wlatte . for„u,ilea,c!lfc«onc#
ii e.Jd i„ S^ju.qu'au 18 .Tril 1808, ofque lo. 8ieur ct Dim, LcbcBuf ao aonrf rlu „ !

quo lo. obl.Kat.ona re«pect.vemcnt conaentic- doivent fl.ro li.f^r«1en.e'ni obaorVr.'«qu-u„e partionopout rien ajoutor A colic, .u. lo..uel,o, ^T^dtS

^

On trouve dan. r.nclon Donlsart, nu mot " int^Jrflt. t. 3. p. 26. No. 76 quo.n. un to.t.n.ent oH „n log. ae trouvait ain.i: '-Je donne ot Lie Zp.uvre. do I. paroisM do Baby, I. wmmo do 4000 livres Donr en Z.Tr a
.« profit do. dlta pauvr.. laquelM «,.u.o do 4000 1

3'^^ ^^^r. „^^^^^^
ocnptor d« i,ur do mon d^cc^a. «.n. /n.^rflu. Ju.,u'a ce," il^nJlZZi

.10. mtdrfi .^taiont d0. aprd. I'.nn^o .cWolue. ou «,ulon,oat du'our doT '

,

dea.«,do
;

ot q^o par ^rfit du 16 avril 1768. il . ^t^ j„g,, oonforn.ia.e„t .«x i

Le. domandour. ont ndannioin. demand* lo. int,J,6t. aur tout lo prinolpal da

'

obl.g.t.on. A oomp.or du jour mflme de «i doofeotion. H. „W p.. tlnu

dojo^ demando o.t in«,„ten.blo. m.e pout, p.. mSmo .^juffrir iH^
L. crtanoior. on recevantl'A^mpt. a»£0^ « ftW rhnputaUon n,, tfP^.nc.p.1, Mn. r^rye de. intdrfif aocru, m ctte «,ma.« de^rCt^C

A'

J
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mnnt £iQ, S'ileftt recjir tousle plriooipalj siiOu j^ion* des Int^rfitB, nul donto

x]a6 les intdr^tR tt'eiifl8.<!nl 6\ii ^Hv^^^, Mais qui pent «inpeoher le crdunoier do

nibrecler sa orewpco, s'il fe juge Apr&pbs; .IlvJ^anait d<SjA fait par robligation,

*du conscntemeBV du d(Sfende\irj en acopfdiint ihjflui ci cinq termefljdu piement.

'•Si dix tuoiB apris r4$c)i<$an«6 du premier (ernie,^lti ddbiteur eut payd diz ioaia

au 'cr<^aiicier, et que celui-ci lui en eiit 'don0i6-une quittance sans reserve dcs

intdrSts, bien que cdb tot<^rdta eusecnt couru pendant oea diz mois, le cr^nnoier

'serait ccnKO avoir dtd pajd ^e oca ^\t mois d'intdrfitii, ou en avoir fait la remise.

Bans tous lea cas, ils sc^ient dtJeinta. 11 me iscmbh qu'en reoevant I'^-oompte

de £25 et en lui donnant, de son cpnaeiitemenl, une quittance aveo imputation

8ur le principal, il y a la memo, raison de decider dans un caa comme tjans

I'uutre, en ce qui regarde I'efifet que la quittance doi^ avoir sur les intdrdts.

On lit dans le Trait6 des intdrgtsde Le Camus drHoulouve, p. 267 :
" Quand

lo 'crdancier, auqu«f il est dCk une somme qui produit des intdrdts, revolt eette

somme, et en donne quittance pure et simple, et 8an»«iicune reserve des intdrSta

qu'il pouvait eziger, il est prdsum^ avoir 4t6 ^tisfait de ces intdrets, ou en avoir

fait la remise, il n'es't plus rccevable k lea demander. Alors lea int($r£t8 sent

4teints aussi bien que le principal. Cette rdgle a lieu pour toute sorte d'int^

rSts, soit l^^uz, soit judiciaire, soit conventionn^Is." Yoir^ aussi Bep. de

JuHapr^denoe, de Gujot,.t. 9, au mot " LQt&6t," ^p^T2,-^,le paiement in.

priiioipai eti entier, sans reserve des intfirets, produit cet effet, pourquoi le paie-

ment d'une partie du principal, sans la meme reserve, ne produirait-il pasle

mSme e£kt ? Ja ^pr^somption de paiement oa do remise des int^r^ts me semble

naitre uniquemen|^ du fait que le cr^uncier consent k recevoir le principal sana

faire reserve des int<$ret8. Or, dans un cas,^comme dans I'autre, c'est toujours le

pritaqpal qu'il revolt, quo le ddbiteur 1& lui paie cm partie, ou le lui paie en

entiejr.
' •',--

-
'Je suis done d'«vis d'infirmcr le jugement. -

''

Mbredith, J. All the Judges of this Court agree in saying that the obli-

gation of the respondent imports an undertaking to pay interest on each

paymcntt^from the date at which it beeame due.

The point, as I understand it, respecting which the Judges differ, is as to the

legal ^tl^t of the receipt of the 2l8t of March, 1843, which b in the following

irords:-^

" Eeceived, Vaudreuil, March 2l, 1843, from Ahern, Esq., twenty-ftva

f
< pounds currency, on account of the payments due (m a certain obligation dated

" July 19, 1839. Bastien, N. P."

According to the opinion of all the Jiidgeis, at the date of the receipt in ques-

tion, payments of interest were due as well as payments of capital :«(|id the

majority of the Judges are of opinion that that receipt cannot be (ionst^ered an

«zpreas imputation on account of capitid, rather than on account of interest^;

, «nd that in default ofsuch express imputation, the payment of Je25 ought to be

V imputed, first on account of interest and then on account of capital.

' Such was the ilxle laid dewn by the Qourt pf fiankruptcy after full aignment

in the case of Jean Bte. Dumouchelle, Bankrupt, a^ Hon. George Moiit,

Oppoaant, and J. J. Qirouard, also Opposant. _*-

That judgment having been appealed from was] oonfimed by a migdri^ff
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tb« Judges of the Court of Qneeu'to Bench at Montreal in 184 6. 2 Rev. de Ue.
p. 268.

'^

About in years afterwarda, the Superior Court at Montreal, in the case of
Moreau VB. McGuire, and Butler et al., opposanta, held that where " a creditor
" received a euiri of money leas than the full apionnt of the principal and inter.

" est, the ordinary role of imputation n^ost prevail, which impates the payment
« drat to I he liquidation of the inlercat, and the balance toward the principal
" vnleea it be otherwise eipiressly stipulated." (Taken from the Report in
Montrtal Herald.)

The rale laid down in the ca«^ above cited seems to me perfectly reSuonable,
ud has I believe generally be^ acted upon both in Quebec and Montreal
nooe the decision in Exparte Ihimonchelle (1846) ; and I therefore think that
we ought to be gtiided by it upon the present occasion^ As to the principal
point in this case upoji which all the Judges are ««n^d,^ think it quite need-
Ins to attempt to add anything to the observations in relation to it'which have
bten made by the Chief Justice, in which I flilly concur.

' The mo/(/« of the judgment in appeal wer« as follows :—
"IiaConr,&c.,&o.

, ;
I

" Oonsid^rant que Paction est fondle snr un€t qbKgation do 19 juillet 1889, -

(Bisticn, notaire,) consentie pai le d^fend'ejLr au profit de M. Delesderaiers
dont les demandiurs eont les reprisentanto et p«jr laqnello le dit d^fendeur
rteonnait devoir la somme'de £60 oourant ei protect la payer "en cinq paie-
nents de chacun £10 dit cours l6 18 juillet de ohjtoune des ann^es 1840, '41,
'42, '4SSrt 184*, termes pr<5fix, k peine, ,eft^, et sank int^rgts d'iei & r<k>h<$ance'

|dopaienient8.". '"'-{^r ..- .^^t:^.

Considtfrant que d'aprds la stipulation port^ enjla dite obligation, I'int^rSt

I

eonrait sur chaque paiement ik compter de son ^htfanoe.
CoD8id<Srant que le 21 mars 1843, U a 6{k fidt 4 oompte de la dite dett^, un

|piiementde'£26.

Considirant que la balance due par le d^fendeur en lui donnant credit pour
lenudit paiement de £26 ^tait k la dute de I'institution de la priSsente action
|le£66ls.2d.

Consid^rant qije par ooniifquent dans le jugement de la cour de premidre in-
l^oe, qui oondamne le dtffendeur k payer aux appelants £26 aveo int^rfit du
130 dovembre 1869 seulement, il y ajnal jugtf

:

I infinne le sasdit jugementj^Si^ir : le jugemOnt rendu pa? 1^ Cour Sup<5rieure
HMontr&U le 30 Avril 1860,^1 i)roc<dant 4 rendrt lie jtl^o^nt que la Jite

I
Cour Sup^rieure aurait (d^fs&dre, oondamne le d«5fenteur k payer auj^ap- 1

IpeUnts la somme dej£66 U. 2d. aveo inttirdt da ^ novembre 1869, jonr de ^

liuBignation en oette oaose jusqu'aa paiepent^Ie tout aveo d^pens, tant en oetta
jeoM qn'en la ooor de premidre instance e( ordonrie remise du dossier k la
|Uir8up<rieur«si4geant A Montreal. -

'

L'Honorable Sir Ionia Hj^lite LaFonteine, Bt., Juge en Chef, diumtieuf
|i|tiBt i rimpntaUon Bor les inttfrets)."

.

-t 7
^'Ofangir dk Frira, tot tipfeOnie,
^Mu (£ Z>e«iioyer«, for respondent.

('w.r.)
^

: -

Rleeetar.

Abvrn. |

'

«!;
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HONTRBAL, 4tb MAROH, 1863.

Coram iloN. Fib L H. IiAFoNTAiNt, Bart., Ch. J., Atlwin, J., Duval, J.,

MebEUITII, J., MONDILET (C.) A.J.

No. 20.

THOMAS PECK,

AHO

JOHN HA
If

(D^endant in Court Mow,)
Appiuaht

;

(Plaintiff in Court below,)

RlBPOHDIIIT.

. BiLD :—lo. That no damagm can be recovered on aoeonnt of Inconvenience and Iom raflkred by tk«
taking down and rebuilding ol • mitoyeti waU.trben luch inconvenience and louaretheae-
oetaary consequence of tbe taking down and rebuilding of tbe wall, and wben all proper pi«.

oautlonabave been obienred and no unneoewarj delay or negleet baa taken plaee.
°%-—That,altho' the mitoyen wall may be luffleient for the ezliUng buUdingi, yet, if it beiMnffleieat

torapportanewedlBeewhlohoneoftbe two neighbonringproprietorawiihea to build, the
party lo wiibing to build baa a right to demollih lueh mUoyen wall and rebuild the lame, oa
observing the farmaliUe* in that behalfby law required.

Semble.—So. That the tenant ofthe building, the wall ofwhich is so demolished, iken^iUed to a diail

nuUon in the rent payable by him, in proportion to the duraUonandextentof theeneraaeh-
ment on his posaeMion.

This was an Appeal from a judgment rend(>red by the Superior Court at

Montreal, on the Slst of May, 1861, oondemning the appellant to pay to the

teapondent £160 damages and oosts.

The demand of^the respondent vas thus set out in his deolaration in, the

Court below :

—

That heretofore, to wit: at the said City of Montreal, on the 12th day of

February, 1858, by deed of lease then and there made and executed before

MaitreJ)»mes,Smith and lihkColleague,^Notaries Public, the defendant,- Thomas
Peck, did let and lease and ptvibifped to procure peaceable enjoyment unto the

plaintiff^in this cause party theret^ircpepting for the period of three years, to

be computed froiia the first day of May then next, the property and premises in

thesaid deed of lease executed as follows: "That certain three-story cut-stone

*^ house situate, lying and being in McGill Street, in the City of Montreal,
'< distinguished as No. 72, with the shed and premises to the said house belong-

" ing and right in common with the yard of passage, with the tenant of the ad-

" joining premises, the premises hereby let and leased being bounded in front

"" by McGill Street, in rear by Longucuil Lane, on one side by property of

-" lessor, occupied by Mr. Scott, and on the other side by the property of the

<' representatives of the late John E. Mills, being the premises now occupied
-" by Messieurs Dresser & Bobinson."

That the said lease was made subject to the clauses and conditions therein

mentioned, and likewise for and in consideration of a rental of £140 cunency
per annum, as also liuch taxes and assessments as the said premises should be

subject (o during the' continuance of said lease, an authentio copy of which u
lierewKK'fyled.

,,^.c.. .'^^.J ..
,

-

. I
'

'. .y-; ., ; .:/..;,: ;

.

'

That on or about the 1st day of May, 1S58, the said plaintiff entered upon

and took possessioa of the said leased premises under the said lease, as tenant

of the said defendant, and firom that time up to thirdate faithfully paid said
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rent as it became due, ond complied with all the requircmonts on him binding by
I«w, and under and by virtue of the raid lease and therein until the committing
of the grievances hereinafter mentioned did without interruption or molestation
/arry on a large and profitable business as a wholesale and retail manufacturer
and dealer in boots and shoes and other articles appertaining to bis trade, mak-
ing use of the front or groundroom as a shop, and occupying the second or office

ygtory and portion of the said premises with his family as a dwelling.

And the raid plaintiff further alleges that notwithstonding he faithfully ful-

filled the conditions of the said lease in so for as he was and is by law bound
to do, he, the defendant, had nevertheless utterly failed to comply with the re-

quirements and obligations on him binding by law and the stipulations of the
said lease, and altogether failed to give and continue quiet and full 'had peoce-
able possesRion of sold house and premises, and to keep the said house in repair
and in habitable condition and water tight.

And the plaintiff also alleges that on or about the first day of July Inst past,
the said plointiff was disturbed and deprived of the full, quiet and peaceable'
possession of th|^said house and premises, and that on or about the lost metition-
ed day and^j^^|ftje defendant in this cause, in violation of the terms of bis
said lea8e5;5Jlle^^ and unlawfully did cause to bo pulled down and denn-Iighed
the divii^o^t|!(i|lFor gnble of the said house or premises, which . division wall or
gable sepo'rate^ the said leased house and premises from the adjoining juMperty
belonging to the heirs Mills in the said lease mentioned, also the roofof tlie said
house oQd of the outbuildings, together with the chimney thereon erected, and
all of this was done and consented to by the defendant, without there being any
occasion or ncoessity/or so doing, thereby occasioning to the said plaintiff serioua
inconvenience to hiniself and family by depriving him for a long space of time-
thereafter, to wit for the period of 5 moi^ths, of the peaceable and uninterrupted
enjoyment and possession of the said house and premises, and likewise causing
to the said plaintiff, durinjg the said space of time, very heavy lofes and damage to-

him in his trade ahd business by preventing him from carrying on his trade and
business and the manufacture of the articles of his trade, apart from the actual
damage done and occasioned thereby to his stock and trade as herewith men-
tioned.

That the said division wall and gable so pulled down and demolished was a
thick stone w«ll, having one chimney thereon for the use of the ofccupanta of
said house, and in the removal and pulling down of the same, and of the roof
of the said house, the said defendant in this matter then and there actinp, a»
well by himself as by his seryantsiind agents, rendered the workshop and dwelling
apartments of the said house and premises uninhabitable and unfit for the purpose'
of carrying on his trade and business, and moreover in the removing and pulling
down of the said wall, roofand chimneys caused the same to be done in so jinskilful
a manner that the stock in trade of the said plaintiff, ofgreat value,to wit, tie value
of £2000, currency, was greatly injured and damiiged, and part of it, being at
least of the value of £100, was rendered entirely UBser\iccable and unsaleable,
«nd the furniture and other effects. belonging to t|B plaintiff in the dwelling
apartments was very much damaged and impaired. J

':.\
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That moreover the defendant in this capre in the perfornanct. of the ujd
works did ncit adopt or coum to be adoptrd nuflicicnt preoautiondiry meaturea
to protect t^said plaintiff from the rain, wind and weather, and suffered aod
allowed the eiKii^piaintiff and his familj to remain durlhg the whole of the per

iod aforesaid, to wit, during five months from or ab6ut said first of July, et
posed to the ruin, wind and bad weather, insomucK thatthe plaintiffand his fanilj

were subjected to great exposureand serious inconvenience ; and moreover lor want
of such proper and precautionary measures the dirt and filth occasioned by ihj

demolition of the said wall spread about the said shop, workshop and dwelling

apartments so as to damage and injure the. contents thereof, and to render the

said premises unfit for occupation or for carrying on any business, and the

plaintiff fyles herewith a statement of part of.the damage by him suffered

in consequence thereof, and avers that he notified the said defendant and

protested agiiinst him on several occasions during the continuance of said griev-

ances, as will more fully appear by the several protests herewith fyled to form'

^ part of these presents. - '

That by means of the said several premises, the said plaintiff has suffered and

sustained damage and loss, to wit, in the sum of f3ti00, for which conclusioDB

. arei taken."

The 'appellant ple.tded as follows:— *

" The defendant wj^hout admitting, but, on tlie contrary, specially aiid «•

pressly denying all and every of the allegations of the plaintiff's declaration,

fiave in so far only and in manner and form hereinafter expressly adriiitled

for plea to the present action, alleges that it is true that on the 12th. day of

February, 1858, he made the lease referred to in the plaintiffs deolaration,,ex-

ecuted before Smith and bis Colleague,. Notaries, and he saith that he hath

always strictly conformed to said lease, and in so far as depended upon him the

premises thereby leased have been upheld and kept in good and proper order,

state and condition.

That he, the defendant, had nothing whatever 1o do with the pulling down

and demolition of the division or gable wall between the premises thereby leased

and the adjoining property of the heirs Mills, nor'oi' th<5 roof nor chimneys of

said property so thereby leased.

That said wall was a mitoj/en wall between that so leased and the propertj,

of the heirs Mills, who pulled down and demolished the same for the purpose of

building stores on their said property, and when their works for that purpose

were about to be undertaken, ^nd so soon as he, the defendant, himself became
aware of it, he notified the plaintiff thereof, to wit, among other things by a

certain notarial notification and protest;' executed by James Smith and his Col-

league, Notaries, the 2nd day of June, 1859, and also therein and thereby noti-

fied the plaintiff of the precautions proposed and undertaken.lo be observed and

tsiken by the said heirs Mills for the protection of him, the plaintiff, on the oo-

castion of the demolition and re-construction of said wall.

That the defendant is ignorant of what damages, if any, the plaintiff ma;
have suffered,.but if such there were, they were wholly caosiTd by the aaid faeiit

-Mills iu pulling down and demolishing said mitoyai wall, and by the plaintilf

. 4

.
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hinseir; titut be, the plaintiff, pclrsiBted in preventing the heirs Mills from en-

elofliog said so leased premises with a partition, as is custonikry in such cases,

«ud refused to allow them to a'dopt any j^recautions for the protection of himself

or of the said premises, and if Ke-suffered any damage whatever it was due to

his own fanit, negligence and misconQuct, and he, the defendcnt, is in no oa^
liable for any such pretended damage. '

And the defendant saith that the pulling down and re-con»truption' of said

wall did not occupy more than six week's.

And, notwithstanding the opposition of said plaintiff, the said heirs Mills final-

ly succeeded in adopting the necessary precautions customary in such oases fer

the protection of him, the said plaintiff, in the enjoyment of said premises." .'

The appellant also pleaded the general issue.

The following is the judgment which was rendered by the Superior Court

:

" The Court havin^ heard the parties by their Counsel upon the merits of this

cause, examined the proceedings, proof of record, and deliberated; considering

that the plaintiff hath established the material avermentet^^f his declaration, and
that an appreciable damage bath been caused to him in hk.trade and/business

in the goods and effects of bis trade by the careless manner in whichAhe mito-

ytn wall of the premises occupied by him at the times of his oppupMiHi of the
' said premises as in the pleadings mentiojied was demolished aod.jremovc(l, and
reconstructed, as well as by unskillful and inefficient proteotion^^ordi'i and
given to the plaintiff against injitry and damage to his said good8\ai^ eft'.%|,of

his trade, and against interruption to his business ; and consideringtthat the ^nid

defendant hath not protected and secured the said plaintiff from s^0h ldss,i^cl

damage as by law he was bound to do, doth condemn the said defendant to pay
to the said plaiiftiff the sum of one hundred and fifty pounds current money of>

this Province of Canada, for his damages aforesaid, with interest upon the said

sum of one hundred and fifty pounds from this day until actual payment and
costs of suit, dUtraitt in favour of B. Devlin,"Esquire, the Attorney of the said

plaintiff.

Meredith, J. The appellant in this cause and the heirs of the late Mr. John
B. Mills art respectively the 'proprietors of two contiguous emplacements situate

in McGill street in this city. In the springof eighteen hundred and fifty-seven

the heirs Mills notified the appellant that they were about to erect new warehouses

on their property; and that for that purpose it would be necessary to take

down and rebuild a part of the then existing mitoyen wall between the two pro-

-jPerties.

The respondent, the tenant of the appellant, having objected to the taking

down of the woll, the heirs Mills after the usual, notices and other formalities

eaused the wall to be examined by experts regularly named,- and the^^xperts

agreed in reporting that the wall, as it then stood, was suffieient to support the
then existing buildings, but that it was insufficient to support the new ware-
houses about to be erected (and which since that time have been erected) by
the heirs Mills. Thereupon, and in pursuance of the right given to them by the

204th article of the Custom, and after due notice to their neighbour, the heirs

Mills proceeded to take down and rebuild the part of the mltoyen wall so de-
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c! ircd insufficient for their new building ; the porformraoe of thif^worlc neoea-
earily subjected Iho renpondont as tenant of the appellant to oopflidorablo incon-
vinience aiid doubtless to some loss ; and the question I propose to consider

.
first in this cause is, as to whether the heirs Mills aip either directly or indirectly
liable to indemnify the respondent, or the appellant as the landlord of the re-

spondent, for the Inconvenience and loss to which the respondent was necutnrihj
subjected by the taking down and wbuilding of a considerable part of the gable
wall of the preniines in his occupation.

At first sight, it would seem reasonable to say, that as the heirs Mills, for

their own profit, subjected their neighbour to loss and inconvenience, that they
ought to indemnify him for the loss and inconvenience so caused, and this view
has been adopted by some of the oompientators of our custom.

Ferriore says
: "En troisiOme lieu cclui qui a dfimoli doit faire refnirc

«' incessamment le ritablissement, et au cas que par la ddmolition^l^ voisin en

y rcQoive qnelque pr<«judice, cofi^jiffe si Ics locataircs de I'autre voisio ont<5te
" contraints de sortir do la maison, ilest teny do Too dedomniagor, n'tJtant poa
"juste que I'un des voisiris fusse rieu pour sa couinioditd et uti|it6 au prejudice
" de I'autre." *

.
•

\

Ooupl (wboae views, however, «s to the 204th article of the Custom do not
agree with those of Dosgodots) concurs with Ferriore in saying that in a case

such as that before us it would not be just to refuse to the party injured an
indemnity, f

Pothier having the confliotin? views of Desgoduts and of his annotator Goupi
before him, throws the great weight of his own opinion into the scale against that
of Goupi.

j

-^

Pothier t says
:

" Lorsrjue le mur commun qui est bon pour'miy de cloture
" ou memo pour le soutien des bfitiments qui sont des deux cotes, n'cst pas'suf-'
« fisant pour soutenir I'exhaussement queje veux faire et lea nouveaux bfiti-

^ menfs que je veux felever, la Coutume de Paris, art. 196, me permct de ddmo-
"liret en construire a roes d^pcns un autre qui wit suffisant en prenant sur
" mon terrain de mon c6t^ ,ce qu'il faudra pour lui donner une plus grande
'• ^isscur que oelle qu'il avait (et en oe cas je no devrai pas les charges ayant
" reconetruit et fortifie k mes d6pens le mur commun;.

" Si le voisin avait des bfitiments do son c8td, qu'il ait fallu pour ccla'dtayer,
''j'en dois pareillcmeot sup^i^r les frais, car ils font partie des frais de >
"reconstruction. * * \v ^

" Si le voisin dtait un maitre pauniier qui efit de mon cote centre le mur
"ooffimun un jeu de paume, dois-je aussiV^^dommager des profits de son jcu
"de paume dont il a 6t6 prive pendant le tempsxq^cessaire pour la d<Smolition
" et reconstruction du mur pendant lequel iln'apiiy^e wage de son jeu de
''paume. DeSgodets decide que je ne suis pas oblig<5, e^y^iju'^ goit en cela
" reprU par Goupi, qui pretend que j'y suis oblig^, jetrouv^S^jivis de Desgo

• FerrWire, 2nd Vol., Grande Coutume, art. 204, p 1694 \ ^~~

already mentioned, agrees with Ferriore. » ,
j»

,

»n,«, «

JPothier, TraitedelaSoci6t6, No.216. c
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" dots r^gulior
; car Je ne fait qu'uter de mon droit que me donne la loi et la

" oommunnut6 au mur. La loi en me donnant le pouvoir de d<imolir et de
" rcconstruire le mur oommun poUr soutcnir roihaunsement que je veux faire,

" no m'oblijre qu'n pnycr tous 1cm fruis de cctte dtfiuolifion et reconstruction, on
" ne prut pas m'obliger a autre rime, qu'4 ce A quoi lu loi m'e.bligo. L'etat de
" miittro puumior qu'ii mon voihin no doit pns me rcndre plus ondrcuz mon
" droit de communnuftf uu mur. La priyation du profit de hon jeu de poume,
"qu'il souffle pcndunt lo temps nL'cc8.<iairo, n'est point un tort quo jc lui cause,
" onr ce n'est pus fiiiro tort a qnolqu'un que d'uscr do son droit."

The frnni^a of fho Code Civil do not seem to have made any substantiul

chnnfre in the old luW on this subject, us will bo seen on reference to the 6B8th
and 65!Mh ortieles of the Code.

And Duranton in fuforcnco to.tlieao nrticlos okscrvcs: " Lo sentiment de
" Goupi qui pciWnit qu(j duns tous'los ous ou les chungemcnts n'^taiont op6r6s
" par I'un dcs co-proprWtftires quo ^m\s son intt'rot particulicr 4e tort qu'il

" cnusnit A I'uutro devnit etre r<!par6 etait {leut^tre plus oonforme k I'^quit^,

"mills il est blon certain qu'il n'dtiit pus aussi parfuitemenf en harmonic avec
^^Mcs priiifiics de Pothier, et qu'il n'u point eie adopte par le code puisque le

" o&d^ n'oblijje colui qui fait los changcmcnts autoris^s qu'A supporter seul les

" frais iKii^s/jrop/em tftti ipgam, ct non A indemniser le voisin pour la privation

" de jouissa^do certuinos parties de son bfitiuient pendant le temps n^cessilire

"irop<5rntion."»-

This view seems tcr^ve been adopted by th|.most esteemed comiucntatom
upon the Code Civil. ^v,

Demolombc, Servitudes, V6L 1, No. 405, p. 466, says: "Maintenant il

" s'ogit de savoir si le co-propridtairo qui reoonstruit le mur dans son seul int^-

" rfit, mais sans avoir comutis aucune ftmte, et en'usant au contraire du droit

" que la loi lui conf&re, si, di^ons-nous, ce cb^oprii^tairo est responsable envers
" son oo-propri^taire du dommage quo la reconsthit^ion peut lui causer.

" L'aflBrmativeestgdn^rolemeot rcconnue,et nous^iaMit en effet tres ccrtaine,

" en ce qui concerne ceux de ces dommages, qui doivent ©ti;e consid^r^s comme
" fuisani partie des frais de la reconstruction, car 1'article

'«' entier & la charge de cclui qui reoonstruit.

" Tela Bont les frais d'e^pertise et autres qu'il aura fullu faire pour>Mtermi'
*' ner I'aligncment du mur, les frais n^oessaires pour Stayer le batiment du v^

" et pour d^pRicer, s'il y'Vlieu, oomme o'est I'ordinaire, une partie dU toit q«u~
*' les couvre, ce qui n^cessitera le r^tublissement des arbres, treillages, beroeaux
" pavilions, hangards, cabinets, etc., que Id' voisin aurait pu, dans le libre exer-
" oioe de son droit dc mijtoyenncte, appliqfiier ou adosser oqntre le mur.

* * " • '
. » • /,'" » »i •

. <

•• ••. •• "•• •• #«

" Muis que, d<<cider relativement aux autres incommodit^s et dommages que
"le voisin peut ^rouver et qui ne font prolit purtie des frais de la rooops-

^'truotion."

^'; Goupi (sur Desgodets, art. 196, de la Coutame de Paris) pensait, autrefois,

• Donnton, D;a Servitudes, 5 Vol., p. |73, No. ^l-^ ~ ~~
'
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que lo co-propridtairo qui roooDstruit le niur dans Bon Int^rflt, quelquefoig
"niflme pour bod seul ogrdinent, doit indcmni«cr I'outre de tou> lo dommoges
" Bans auoune exception, qui pcuvcnt eo royuitcr pour lui, et telle est encore
"sous notro code la doclrinedepIuBieurBJurisconBuItes." (Dolvinoourt T 1 p
" 161, Note 6. Toullicr 6, p. 391, voir aussi les autres oitations infra.)

'

" Mais outto doctrine nous piurait contraire

:

1°- " Au toxto Didme de la loi, qui dans rarticle 659 impow uniquement au
' oo-propriotuire qui rcconstruit, I'obligution de rcoonstruire uniquement 4 ses
"fraw, ot de prendre de sob cote Icxcrfdant dtfpaisBeur, o'est-A-dire qui ne
•>r«bhge quVi pajor leg dt'pcnscs directeincnt relatives i\ la reconstruction ello-
" mime propter rtm ipitam. "

2^' " Aux principoB gt'u<5raux du droit d'uprt\8 lewjuels nul n'est responsable
du prOud.ce qui peut rdsulter pour autrui de I'cxercice d'un droit li^gitime et

" qui n attachent la rosponsubilit^ quA la fuute, A la negligence, ou H I'imvtn-
" donco. (Art. 1382, 1388.)

o o
.

|/

3»- " Aux principcs pnrticulicrs de la mitoycnnet^, qui oonstitue H h charge
' de chacun dcs voisins une servitude Idgale et qui d'ailleurs aussi oonftre 6galc-
" ment a chacun d'eux un droit egal et r6ciprof|ue.

''Notre conclusion est done que le voisin qui fail reconStruire ne doit auoune
'indemnity & 8oa.vois|n, pour ruison des donimages qui ne font point partie des
" fruis de reconstruction

; nous exceptons, bien entendu, le cas od il aurait com-
"missoitcn laissant tfuiner la construction en longueur, soil en n'eniplovant
" pas toutes les prdoautions convcnables, quelque faute qui le rendrait responsa-

ble d apros le droit oonamun." (Art. 1382 et 1383.)*
Demolonibo, it will be recollected, refers to Delvincourt and Toullierns hold-

ing that a proprietor rebuilding a wall in his own interest " doit ind^niscr
" I'autro do tous les dommagcs sans auoune exception qui pouvent en r6suller
" pour lui." '

Delvincourt speaking of a' proprietor who for his own profit rebuilds a
mitogen wull, sajs,—"II est tcnu d'indemniser le voisin dee dommoges qu'ont
"pu lui causer la demolition et la reconstruction de la partie mitoyenne"t
without, however, entering into any details as to the damages for which 'an
indemnity is to be given.

. I have not been able to see the work of Mr. Fo#ler
indeed I am not ^j^ that there is a copy of if either in Quebec or Montreal!
but, whatever may ),^ the views of that learned writer, I think it may be safely
asserted that th^ preponderance of authority is beyond any doubt in favour of
the opinion, thfit the proprietor who for his own profit takes down and rebuilds
a mitoyen wall, as allowed by the 204 article of the Custom, is not obliged to
indemnify his neighbour for the loss and inconvtertiehce to whict he is necessa-
rily 8ubjec|ed injthe use of his own premises by the tuking down and rebuild-
ing of «ich wull, provided, of course, the work be done with due care and dili-
gence.

7

328;

des

125.
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^*'- ^'": .^"«"'""''' Trait6 des Servitudes, EdiUon of 1810, pp.,3^ No 176 Lalaure, Tra.te des Servitu^s, Edition de 1827, p. 174. Lepage, Loto
iBaTunents, Edition de 1847, Vol. 1, p. 62, 304, 6, 407. Se. al o DJ.pleB8i8,%d 1 ^
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t Delvincourt, Vol. 1, p. 40AfEdition of 1824.
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^.^

And, although th« dootriae may at fint appear unroaaonable, jet I think it ia

not really io. - ^ ,

The law at to the mitoymneti of wall is eatabilihed for the benefit not only t)f

the proprietors of houaeii, but of the public generally. It ia beneficial to, per-
flona owning buildinga, because, in effect, it giyea a man two gables to|his house
at the ooflt of one, and it is beneficial to the public, because, by eorinomiiing
space, it decreases, in about the proportion that the thiokness of « gable wall
bears to the whole of the front of a bouse, the cost ofthe exouvatidn and under-
ground work necessary for the drainage of the city and for supplying it with
gas and water.

For the same reason and nearly in the same proportion does the law as to

the mi/o^ennef^ of walls tend to docrouse the watering and cleaning the city and
.

other ezpenws of the soma kind. The advantages thus scoured to the parties

more directly interested ond to the public generally, are doubtless attended witK
some incoDVonionce, one of the chief of which is the annoyance fud loss to

which a person is exposed when his neiglibour rebuilds his houae; bi^lfeeap in.
^

conveniences ar« more than" compensated by the advantages by #hioh they are
accompanied, and, therefore, may reasonably be thrown upon those .who are
exposed to them without giving a right to further indemnity.

^

It may be added that a rule of law requiring a person rebuilding his house,
as allowed by the Custom, to indemnify for any damage to whi<}h the^ may
thereby be subjected, would be thereby greatly increasing the Cost of building,

letard materially the improvement and extension of our cities, and would also
be a fertile source of unreasonable demands such as were ui^4 by the respon-
dent against the heirs Mills when they commenced the building in question.

The following is the judgment rendered by the Court of Appeals :—
" The Court * * * considering that the division wall, or gable described in the

pleading in this cause fyled, as separating the premises leased from the appeU
lunt by the respondent, from the a(]joining property belongingftq the heirs of^
the late John E. Millg, Esq., was a mitoyen wall ; considering, ailso, that it was
established in due course of law before the demolition of the uiid btttoyra wall

;

that although the said wall, as it then stood, was suffioieni^o^jsupport the then
existing buildings, yet that it waa insufficient to suppoM 0ie new warehouses
then about to be erected,' and ijhich, since that time, have been erected, by the
said heirs Mills, upon their said property ; considering ilso that the aaid heirs"
Mills observed all proper precautions in and about the taking down and rebuild-

ing of the said mitoyen wall; and that no delay or neglect of any kind is'kttri-

•buUble to them in the premises; and that the said heirs Mills in so taking
down and rebuilding the said' miVoyen wall exercised a legal right, in a legal

manner, and, therefore^ that neither of the pai;tie8 in this cause can have any
daim for damages against ^bSm, by reason of their having so e«ereised their

. said right; considering ikat, although tha respondent is entitled to a diminu-
tion in the rent payable by bii^, to the appellant, in proportion to the duration

and extent of the enoroachm^t by reason of the causes aforesaid, upon his

enjoyment of the said premises so |eased to him
;
yet that the raspondent hath

Jjot demanded any such diminution J» 1 ie rent in and by the present action

;

•nd
Harrti.
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%,'

r^ and coi..ld«riDg .Iw ti>.t. .Ithough th« i«ipondfnt wu •abj.ot.d to inooow.
lu;^. nionw .Dd loM bj the taking down .nd wbuilding of th. Mid mUo^ wall, ,«tut ha h.th no oUim for dainagei ^inH th« .pptllint, on Hoount 4if the"Mid inoonTenience apd low, in so f.r •• the .ame were the neoemrj eoue-quon^ of the Uking down and rebutiding of the Mid mito^tn wail ; and eOn-

wdoring thet the inoonvenienoe and Iom to which the reapondent waa aubjeeted
by the toking down and rebuilding of the laid mitojfen wall, in ao fkr aa the
aame were not the noce«Miry oofe«e,,uencea of the aaid work, are attribut.bl* to
the improfKir <«,n<iuot, anj|,inore particularly to the unjuatiflable demanda and
inc«al thrcuU of the roHpondont, when the auid hoira Mills bflf^n to take down
the Mtd mitoi,tn wall

;
acoing, therefore, that, in the judgment of the Court below*

which condemn, the appellant to pay to the re-pondent the aum of one hun-
dred and fifty pounda currency for dum^gca, an mentioned in the aaid judgment,
there u error

;
doth in conHcquonco roVbrae (fie auid judgment, to wit, the juda-

ment rendered in thia cause by the Snperior C^urt at Montreal, on the thirty,
first day of May, one thousand eight hundred and aiityH)ne, and, proccedinR to
render the judgment which the Court below ought to have rendered in the '

premises, doth dismiss the action of the Te4)ondcnt against the oppellant,
With costs against the respondent and in favour of the appellant, and this Court
doth also condemn the respondent to pay to tho appellant his costs in thia
Court.

'

Av... e. » A r ..
Judgment 6f the Court below reversedVroMit' O'oicro/i, for nppellant.

" ««».

B. Devlin; for respoudunti '
' " . ,

MONTREAL, 6th MARCH, 1803. " „'
-.

Coram IIqn. Sm LJI iU)^a.ne, Bart., Ch. J.. Avlwin, J., Duval, J,,
MriltKDITII, J., MONDELET. (C.) J.

'

j
No. 80. ^ . .V

HANNAH LYMAN BT At.,

{D^endanti in Court below,)

^< ""* ApppLLAxn;

' r THOMAS PECK,

/ (I'laintif in Court Mow,
I

. RiBPONDaNTS.

hou»cle««l, the |.Wl<^r<lc.nnot»ue«.(,ara««<, the owner or the «yotatag property i.th.
P*'*^ "ho In hcf committed the sot complained of.

V^jmwt
a. Th.t no <t.jnHje. c.n be recojennl on .coonnt of Inconvenience .nd Iom ..flbred by th. takl.,down and rebuilding of . «!/«,,» wall, when .ach Inconrenlence and lo« ue tteTecemrJ

a. Th.t ..r ^^ *'''"*"'^ "•" "" •'»°«'»»'Tr delay or neglect biltaken plaeeT
""*"""""•

8. mat. a thou,h the mUo»en wall may be .ufflcient for theeiUting b4lldln>., yet. If It be liiniBcl..tto support anew edlflce which oneof the tWo nelgbbonrin»Krieto« wUhl to^Jd^^^^party «»w|,hlng tobuUdha,. right todemoll,h .uchm<«oyXn?^^^
oUerTlng the formalltle. In that behalf by law required. T """•»»•«>">«•«»•, on.

This was an appeal from a judgment of the Saperior Coart at MontnaL
renjfcredon theSlstday ofMay, 1861. I

^

'Sa
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Th« mUod in th« OMrl Mow wm m i«f« KiV, tnd wu iutituUMl bj tbo
rtipoDdcDt. who wu th« appellant in tba oaaa abort rtportad, on th« ground
that the dauliKM oiaioiod in that oaa« wen in Fact caua«d bj tb« appellanU in
the praioDt oaae.

In bit deolaration in the Court b«low the raapondeut alleged :—
«• For that wbereaa for mora than tan jreara n^w lut paat tba plaintiff baa bwa

•nd atill ia proprietor in poaaoaaion of a lot of ground lying and aituate in the
laid Citj of Jiloiltreal joining in front JMoOill atroot, in the rear Longueuil Lane,
on the South Eaat tide by Jacob Dewitt or repreaontativea, and on the North
Wcat aide bj property of the defcndauU wbiob the laid late John Kaaton Millt
acquired from one Abnor Bagg, which aaid lot of ground baa a threc-atory atone
touM and other buildings thereon erooted.

That a niitoyen w^l hu eiiated for mora than ten yeara now laat paat, divid'
ing the said lot of ground fVonj another lot of ground belonging to the dcfond-

^
* autK, Dame Hannah Lyman, aa well in her own name as in her aaid quality,
^^Dame Hannah JanoMilla and Mary Eliiabeth Milla, fronting on AloOill atreet

ldh;;i'|fore^id, bounded in rear by Longueuil Lane, on one aide by Joaeph McKay
i > ind on the other aide to the South Euat by th'o above described property of the

•"' j)laiutiff, \
r r J

Thut in the rear of the stone house on the suid property of the plaintiff, and
extending from thence to Longueail Lane, a distance of about eighty-six' feet,
tliere has existed for the ten yoarH last pnst up to the time of its demolition by,
the defendants aa hereinafter mentioned, a mitoyen wall of a height varying
from seventeen feet lo about one hundred and tbirty-tbrjpe feet, forming the rear
of a back shop, kitchen and shed, on the said property of the plaintiff, and hay-
ing

^
chimney constructed thereon with a book shop, kitchen and shed, abiit-*

ting on said mitoye^ wall, on the property of the plaintiff. :

XJat by lease executed before Smith and his Colleague, Notaries, the twelfth
Qfc Ifebruary, one thousond eight hundred and fifty-eight, the plaintiff let and
leased and promised to procure peaceable enjoyment of port of the above de.

"sorjed lot of ground and premises by the description following, !«.

;

That certain three-story cut stone houae, situate, lying and being in MoGill
str^t, in- the City of Montreal, distinguished aa nuniber aeventy-two, with th*
shed and premises to the said house belonging, and the right in common in the
yntd or passage with the tenants of adjoining premises, the premises directly let
and| rented being bounded in front by MoGill street, in rear by Longueuil Lane,
on bne side by the property of Lessor, ooclipied by Mr. Scott, and on the other
sidi by the property of the representatives of the late John B. Mills, being the
preiijises then occupied by Messieurs Dresser and Robinson, unto John Harris
of th\) said City and district of Montreal, boot and shoe maker, for the term of
three years to be reckoned from tbe first of May, one thousand.eight hundred
and fifty-eight, and which will expire on the first day of May, one thousand eight
hundred and sixty- one, said lease being made for and in consideration of one
hundred and forty pounds currency, per annum, payable quartferly, all which will
more fully appear by, reference to auid lease, copy whereof is herewith produo-

' *d. .

.' - 'y.
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'

~ .' t"^ "•>' *^ _
Th.t Mid John Hiirrii taUrtd ii^to fommif^ oKi.ld lo l«i«.d pmnlM. o,

the flriit dajr of M«y. on« thoaund all^hl hundr«Hj and fifty fligh».i>Dd hu civr
•iino. ooatinuod to ocvjupy th« moi. for hi. bumnow m « boot .nd shoe m«k«r
doling in boou .nd .hoe« bj wholoul. .nd rflUlI, u woU u othor artiol.. p„,'
tiiinInK lo bin Irndo.

"^

"

Th.t .bout Ihfl flnt day of July lait pa.i the dufcndnnt. o.u«hI to bo demol
l«h«d th« wid M,it«y.n wall diridirin the plaiutir. .aid lot of ground from th.t
of the d.,lbnH.nU. .nd forming tho r«.r of ib« a.i<bMk .hop, kitehen .nd .h«l
of the plaintif. botng part of tho pr«mi»o. by him m leMMd to th« uid John
Harri., togothor with tlio ohimuoy in Mid w.illand tl,« niofb of iho building, t,,

wit that portion of .aid wall aitflnding fr^ii the rear of the North Wo-t gable
,

walUf the dwelling hou«, to I.o«gu«ui| ffiiMii a. well at th. chimney therein
•nd Mie roof of tho building, whoreof Mid wall fornie.1 the rekr on uidfotof
ground or property of the plah.titr, U,ing .aid bnok .hop, kitoheq„and ahed
without .Dj rear wall, with th; oontenU eipoaed and rendering them Q..Mr»ioe.
•bio to the Mid John Harri., and cauiing him oonalderable damage, which the
•aid John Harri. pretenda and allcgea amounla to three tliouMnd dollara our-

V wnoy, and olaioia that amount from the now plaintiff for Mid damage.
That at the tiqui qf the demolition of Mid nitoyen wall it wm aound and

•trong, and rn good condition, and auflieient and abundantly able to aupport and
iicrvo for the then eziating building whereof it formed part, and wa. domoliahed
by the defondanu booauM they pretended that It waa unauited to the uMa and
ln«ufBo,cnt for a building of great and unoaual aiie •nd pitjportion., which they
wore about to erect and which they hare ainoe eon.truoted on the Mid property

That at the time, and afie^ the defendant, had demoli.ho<f Mid wall, the de^
fendant. did not encloae that (wrtion of ••jd building, of the fclalntiff, to wit, the
•aid bagk «l,op, kitchen, and ahed that he Aod opened by^he Uking down of
••Id wall, but kept and allowed them to remain open for Mveral monih.,M that
the wind, rain and dual, entered oontinuallj in Mid building, to the great deUi-
ment, hurt And damage of the Mid John Harri., tho tenant of tho plaintiff."
He then act out at length the declaration in the action to brought uainK

him, and prayed that the appellant. ahOuld be condemned in all reapeota to guar-
ranteo, indemnify, and. hold him harmlea..

' The appellant, pleaded HpeOiuJIyM follows ^,v

" yho defendant., for plea to the declaration and action of the uid plaioUfb
•ay, that true it i. the .aid defendant, in the e^rly part of July, 1859, demoliriied
the muoym wall, then existing between the plaintir. and defendant.' property
Tofcrrod to in the Mid declaration, but the Mid defendant. .Ter that the; enUnily
deny tte allegation, in the Mid declaration oonUined a. to auch demolition and
th.t the Mid w^ll wa. M demoliehed tot the cauM., under the oircumeUncea,
•nd in.the manner following: On the t#\.ntymighth d.y of M.y, 1859, through
.Ahe ministTyof lMec«)n and Colleague, Notarie. Public, the defendant formally
ootified the Mid plaintiff a. the fact wa., that the sud mitoyen w«ll wa. inmifi.
«icnt to .upport o«rtniu buildings, which the defendanto wore then erecting on
their Mid property, and that in conwquence theitwf, tlie Mid defend^nl« would
fequtfe^ demolish auch mtVoyew wall and rebuild thesMne of sufficient strength

- ..:.-^-:\ii^
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Md itaMllty to «ipiwr« auoli buil<iin|^ 0» Om lOih d*/ of Jifni^M, thttrngh

th« ninlatrjr ottmld Imumwr ana Jibi Ooilcagu*, %Mtifit Publla, (h« (lerenila^u

formallj notifled th« pUiDliff tbat, io order to provont anj uiiMundsraUntJinK

and diapatca and to adopt all neoeimry prnisautiona, thny would cauae t\\« anid

Mi^/yonwall to boaurvcpd and «i«ininfid «l ttm hour of two of tho clock in tho

aftarnoon on tho Uth daj of Juno then laatant, by AuKuaiio Laborgo, of tho
City of Montroal, contractor and builder, and did alao formally notify thr plth|.

tiff to Okine and appoint aomo flt/find oompctoiit poraon on hiolbhalf to bo
prooont at tho time aforeaaid to aurvoy and eiamino the aaid wall wMi tho aaid

Auguatin Lobergo; Tho aaid pjOintiff thereupon nominated Dntld Ferrauli.of

the City of Montreal, oontrij/tor and builder, and thtiy, the laid, Auguatin
tabergo and David I'orrault/gn tho IHlb day of June, lHft», made their report

in writing to the promiaeom tho preaenoo of aaid iMuusaoo and hia Colleague,

Nolariea I'ubllo, whereby thoy in effect declared that tho aaid miVoym wall wao
innuflloient for tho purpooes of tho aaid bulldinga ao being creeled by the aaid

defcndanta. On tho aaid IHlh day of Juno, 1869, by tho minlatry of aaid

laaacaon ttnd.{iio Colloagne, Notaries Publio, tho aaid doAndmU fbraolly noiifiod

tho auid illuiotiff of tho making of the aaid report. On tho 27th day of June,
1859, through the minlatry of aaid laaacaon niid hia Colleiiguo, NoUrica Public,

tho defendunta formally notifled tho aaid plaintiff aa tho'fuct wua, that th«y were
roady and prepared, and had offorod to oroct and act up proper cncloauren to pro-
tect the property of tho tenant or tenants of tho aaid plaintiff occupying hia aaid

property and ulao to oroct and act up all ocoouary aupports to aupport tho
flooringa and roof of tho buildings of thofsid plaintiff, ond ^ao to domoliah
and Uko dol»n tho said mitoym wall, but that the tenant of tho said plaintiff

had roAiacd to allow them, the aaid duVendanIa, to enter on tho premiaoH occu-
pied by liim ond to accompliah auth purpoaca, and thut, in oonao<|uencc, tho"
laid defendants were under tho ncocasity of formally notifying tho said plaintiff

aa they thereby did, that on Wedneaday, tho 29lh doy of Juno then inatont, at tho
hour of eleven of tho clock in the forenoon, they, tho auid defondantn, would
commenco to demolish and toko down the said mitoym wall, and did also form-
ally notify tho said plaintiff to removo o^oaufle to bo removed, til ahelving or
other property or effects attached to the aaid mitoym wall and all moveable offecto

inimcdiotely adjoining auoh wall so as to enable the said defendants to rebuild
tlio samo with os litllo inconvenience, loss or damage as might be to the occu-
pant or ooonpnts of tho promises of tho ^id plaintiff, and to suffer the aaid
defendants to enter upon the prcniiaes of the aaid plaintiff for the purpose of
erecting tho proper enclosures and supports aforesaid ; as tho whole will moro
ftilly appear lly reforenoo to aqthontio copies of the said several notorial docu-
ments herewith produced snd fyled, and to which tho said defendants particularly

refer as forming part of tjieao presents.

And tho said defcDdants further aver that the sold pliiiutiff and his said tenant

notwithstanding the premises aforesaid, still persisted in refusing perm)floioti t»
the defendants to enter the plointiff's premises aforesaid and put up the said
sapportbond provide the necessary protection afortssaid to thi plaintiff's said
""^

>Dt daring the demoUtioo of tho said wall, and also refused torcmoTO th»T
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said shelving find u.ovcablo effoctH to prevent d«n.«ge thereto
; and thereupon the

'

«u.d defendants, on the 4th of July, 1859, .ttcr having verbally offered tt, the
8«id tenant to rcn.ove nuoh BLelviog and moveable effects, and on his refusal topermit them so to do, commenrcd the dcn.olition of the said wall, and' on or

.,

about the 6th or 7th of July, 1 859, (having then for the first tio.o ;eceived ner--
uu88,o„ from the plaintiff and his said ten.nt 8...to d«)^ommcnced tb boardup and with all duo despatcl, continued to I. ..rd up in j, substantial and work-
nianhke manner the space where the said «,U1 was so demolished, a^ the de-
mohtion of the said wall progri^Kd, and did .emove the <.aid .helving before so
dcmolishinir the said wall.

And the said defendants further say that the re-erection of the said wall was
prosecuted with all possible despatch, and that the said wall was entirely re-
erected and the said ijhelving was also re-crtcted and the portion of the new wall

_oext to the plaintiffls -property "was plastered and compteted within about six
weeks from the time the 'defendants so commenced to demolish the said wall
and that in the dcmolitiap o£tho olo^wall ana the erection of the new one as
aforesaid, and in all matter^ alH things incidelSfthereto, the saitkdcfeodants took
every care not only to preventjactual daiAage to the plaintiff^Ms said tenant

• but also to cause them as little inconvenience "as pos.sible.
" ' ~

And the said defendants lifetly say, that all and every the allegations, mattcft
and things in the said declaration set forth and contained, except in so far as the
same are hereinbefore expressly admitted to be true, are false, uiitrue, and un- <

founded in fact, and the said defendants hereby expressly <fcny the same and
«nch and every thfereof."

°'

The appellants also pleaded the general issue.

The following is the judgment which Was so renderedj)y the Superior Court :—
" The Court, having heard the parties by their dounsel upon the merits of the

'

^^present action m Garantie, examined the proceeding proof and record, and seen
^and examined the judgment rendered in this court this clay, in'a cause bearing
the No. 910, and wherein one John Harris of the city of Montwsl, boot and
shoe maker, was plaintiff and the plaintiff in this cause was defendant, and
deliberated; considering that it appears by the judgment rendered in tbe said
cause No 9i0, that thesaid Johd Harrig^the plaintiff therein, had established to
the satisfaction of the court the material avefmei^ of his deolaratroh tb that
cause fyled, and that an appreciable damage had beeb ijaused to htm, the said -
Harris, in his trade and business, and in the goods and stock of hia tradeby the v
careless manner in which the mitoy^ wall of the premiaes occupied by him at,
the time of his occupation of the said premises aa in the pleadipgs mentioned
was demolished and removed and reconstructed as well as hy the unskilful and
insufficient protection affoi:ded and given to him the aaid John Harris againsi V
injury and damage to his said goods and effects of his ti|de, and against inter-
ruption to his business ; and the court in the said cause. No. 910, oonsideriog
that the said defendant in that cause, to jrit, the said Thomas Peck, the plain-
tiff in this cause had not pn^eoted and secured the said John Harris from snoh
Joss and damage as by law he was bound to do, did condemn and adjudM the
aaid Thomas Peck to pay to thesaid Jp-hn JU,^ ^^^ ^^^ ^f f^^^ ,„^„^
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iMPflay of this Province of Cnnoda as and for suob dnmages, with it

aili/COsts of suit, and tie Court now here nud adjudicatinir uim

1 interest thereon

adjudicating upon the present

action and demautfe en g<ir»ntit of the said Thomas ]^«dt apainpt the siiid

dcfendqnts en ganintie, and coiisidoiing that the said plaintiff, Thomas Peck,

Jmth suflSeiently cHtablishod the itHitcriai allegations of his declaration, and that

the said defendants en ganmtie are bound in law to warranlf and indemnify thfii

said plaintiff en garaude, Thomas Peck, against the said conde^ination pronounced

against him in fuvof«r of the said John Harris in the said cause No. 910 ; the

•Court doth adjudge and condemn the said Dnrae Hannah Lyinan as well

in^her own name as in her qualify, and the said Dame Hannah Jane Mills and
Mary Elizabeth Mills, jointly and severally to warrant, garantir, and indemnify
'the su.id plaintiff, Thomas Peck, from the condemnation pronounced' agiiinst him
in. principal, interest and .costs, in the said cause No. 910 in favour of the said

John JIarris, and doth condemn the said Dame Hannah Lyman as ^ell in her

<juality, the said Dame Hannah Jane Mills and Mnry Elisabeth Mills, jointly

«nd severally, to pay and satiisfy to the said Thomas Peck the said sum of £150,
* with interest thereon from this dpy uptil actual payment and costs of the said

notion No. 910, as well in demanding as in defending. And the Court doth

condemn the said defcndiinta «u ^aranfie in their taid names and qualities jointly

and severally to.pay the col^ts of jthii» action or demande m garantie, of which
costs distraction i*s granted tof Messrs. Cross & Bancroft, the Attorneys of the

said plaintiff fn ^aranfte." .i ..

AYtwiN, J. (ditsentiens), was of opinion, that the action en ^amn/tc'was

^ well brought, and that it was tfie duty of the appcU^rtts to have intervened in

the original suit and defended the respondent, lie would therefore reverse the

judgment of the Court below ibr the reason stated io.-the case of Peck and

Harris, but would allow the respondent bis costs in thelSuperior Court.

Meredith, J<, explained on behalf of .the Court, th« all the judges were of

opinion to reverse the judgment of the Superior Court, and that the only diffi-

culty was with r^peot to the action en garantie. The majority of the judges

held that the motivi adopted by the Court in rendering judgment in the case

cf Peck & Harris was a complete answer to anything that might be urged in ,

favour of such an action biing brought, and that the action could not under the

circumstances le sustained. The Court therefore were distinctly of opinion

that Peck had no recourse en garantie against the heirs Mills, and would con-

sequently reverse the judgment of the Superior Court with eosta against the

respondent in both Courts. ' p'

> The following is the judgment which was rendered by the Court of Appeals :

—

The Court * * * considering that the alleged wrongs, ^omplained of by one*^

John Harris in his demand and action agjainst tho respondent mentioned in

the declaration of. the respondent in this <jause fjlcd, are alleged by ibe said

declaration of the said John Harris to hs^ve been committed by the said re-

spondent himself; and therefore, that whether the all<^tion8 of the said John
Harris in his said declaration were true or untrue, the respondent jiad not a

right- to call upon th6 appellants to warrant bndiiidemnify him against the said

LftMn
. , and
FMk.
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have been conimittetl by the respondent himself, ob the aaid respondent hatb
done in and by his declaration in this cause fyled.

And considering that it appears by the evidence adduced in this cause, that
the division wall, or gable described in the said action of the said John Harris,
ond in the pleadings in this cause fyled as separating the premises leased from
the re^^pondcnt by the said John Harris from the adjoining property belonging
to the said appellants was a mitoyen w;all ; considering also* that it was estab-^

lished in due course of law, before the demolition of the said mitoyen wall,

that although the said wall, as it then stood, was sufficient to support the thea<

existing buildings, yet that it was insufficient to support the new warehouses
then about to be erected, and which since that time have been erected by the^

said appellants upon their said property; considering also thwt the said appeli

lants took all proper precautions, and used due care and diligence in and about the
taking down and rebuilding of the said mitoyen wall; considering that the said
appellants in so taking down and rebuilding the said mitoytn wall exercised a
legal right in u legal manner, and, therefore, that the respundent could not
have, either in his own right or in the right of his tenant, the said John Harris,,

any claim against the appellants^ by reason of their, having so exercised their
said right; and considering therefore thut in the judgment of the Court below^
which maintains the said action of the respondent against the appellants and
condemns them to the payment of a sum of one hundred and fifty pounds, for
the causes mentioned in the said judgment, there is error, doth in consequence -

reverse the said judgment, to wit, the judgment rendered in this cause by the
Superior Court of Montreal, on the thirty-first day of May, one thousand eight
hundred and sixty-one, and proceeding to render the judgment which the said

. Superior Court ought to have rendered in the premises, doth dismiss the said
action of the said respondent against the said appellants with costs in favour of
the appellants and against the respondent. And this Court doth also con-
demn the respondent to pay to the appellants their costs in this Court.

"

^ Judgment of Court below reversed.
Bethune & JJunkin, for appellants.

Cross & Bancroft, for respondent.

MONTREAL, 3rd JUNE, 1862.

Coram Hon. Sib, L. H. Lapontaine, Bart., Ch. J., Duval, J., MEBEDiTH,
J., MONDELET (C), A. J.

No. 19.

' FTa^/e, appellant, and .fie^Anne, respondent. • .

HiLD:-Th«ta jDdsment which determine* all the matters in litlitatloii between the parties with the
excepUon ofthe amount claimed under a plea of compensatien, and orders, ar<m//a4r«<lro«
on.nchplea.thattheamoantof compensaMon be settled bjr«*p«-«». and reserm the oues-
"">°

"f
«»*•• •• "«* • dfUnltiTe Judgment enUtling the patty aggriered to sue oat* writ of

appeal deplane, and that a writ so sued out will be set aside on moUon.

This was a motion by the respondent to set aside a writ of appeal sued out '

^/J^^,
'PPellant, on the ground that the judgment appealed from was not a

^-" tH>,,^^>mwV«iMKtfaa t ihu will wyil^^h iid bCftti iB^rouf^jjfawo, with.
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out previous applicatiou to and permission of the Court of Queen's Bench, had
consequently issued irregularly.

The judgment of the Court below was rendered by the Superior Court at
Montreal, on the 24th of February, 1862, and disposed of all the issues between
the parties, except that raised by the plea of compensation fyled by respondent,
and ordered, avant /aire droit on such plea, that the amount claimed thereby
should be settled by experts, and reserved to pronounce thereafter on the ques-
tion of CQfltS.

Duval, J.—There can be no doubt that the judgment of the Superior Court
was a more Interlocutory one, inasmuch as the matters in contest between the
parties were, in terms of the statute, only in part decided. Th« motion to dismiss
the writ of appeal which was sued out de plofto as from a definitive judgment
must therefore be granted, and the writ of appeal is consequently set aside with
OOBtfL. __^ ^ ^ ^ _

,
Motion to quash writ of appeal granted.'

', A.diW. Robertson, for appellant.

^e^Aune <& />un/:m, for respondent.

'

(8.B.) :
_

MONTREAL, 9th JUNK, 1862.

Coram Sie L. H. Lafontaine, Barf., Ch. J., Dcval, J., Meredith, J[.,>

MONDELET (C), A. J.

Wardle, Appellant, and Bethme, JRespOndent.

Hub :-Tli»t«n •ppHoatlonto be permitted to appeal l>om an interloontory Judgment, which la
not made during the term immediately subeequent to the rendering of the Judgment, to not^|oo latewhen the applicant had prevlowly .ued out • wiTfof appeal Aptow, which wasaet»^ride ai having iuned inegntarly. •

»u w».»e»

This was a motion to be permitted to appeal from an interlocutory judgment
rendered by the Superior Court at Montreal, on the 24th of February, 1862

;

the applicant having previously sued out a writ of appeal de piano, which was
4Wt aside as having issued irr^ularly.

Bethune, showing cause against the motion, contended that the motion ought
to have b*een made in the term immediately subsequent to the date of the judg-
ment oopplained of, and was consequently too late, and relied on the ruling of
this Court in the case of the Seminary of Quebec, appellant, and Vinet etil.,
respondents, reported in the 6 L. C. Jurist, 138. ' '

Feb CusiAM :—We are not disposed to hold the mover, unde/the peculiar
eiroumstaiices prejented here, to the strict rule laid down iu/the case of the
Seminary of Quebec and Vinet, particularly as we are assureiiby the Counsel
for the applicant that the appeal will virtually determine alLthe material points
at issue between the parties. The motion is therefore grailted.

j$- Motion for permis^n to appeal granted.
A.d>W. Sobertaon, for Wardle. -—-— -33^^ .

_.
. ,_^ _ -^.^

' Betkune <fe IHmkin, for Bethune.

(8.B.) ;

Wardle
and

Bethune.

©
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n SUPERIOR COURT.

MONTREAL, 28th APRIL, 1862.

Coram Bkrtiielot, J.

No. 2179.

McNtvin V8. The Board of Arta and Manufactures f6r Low& Canada,

Ct.AUSB CONUINATOIRE.
.

HlLD :-Th»t • olauiie in an obl|R«ttoD (tlpulatiiiK •• that in case the debtor •houl'd mako deflTult In
»*

' Ine P»ymcnt of the Jntercut to accrue and bMome due on a prluol|)al turn for the »paco
of thirty days after the Interest payments sliould become due and payable, then and In

','.

I
**"* ""• ''''°'* "' "'" Prlnelp«l "um. with all Intcrett then due, should immedlatilr

become duo and exigible." i« not a covenant which will be regarded as a clauie comminL
- tnire, but which will b« enforced. «•

The declaration of tlio plaintiff set up an obligation of the defendants, dated
the 25th January, 18G1, in favour of the plaintiff for «11,000, payable in two— years with intercut, meonwhilq payable aemi-annually, the first payment of the
intere^ to bo'made on the 25th June, 18G1.

The obligation contained the ftillowing olaiistf, which caused the litigation :

" In ease the Board, Ac, shall make default in the payment of the said interest

.
to accrue and become due on the said principal sum of 111,000 as aforesaid, for

: .the space of thirty days after the said interest payments shall .become due and
payable as hereinbefore stipulated and provided, then and in that case the whole
of tjie said debt, with ail interest then due, 'shall iiiimediately be and become 3ue
and exigible.", «

.

,

The defendaiits pleaded among other things that on the 25th August, 1861,
Y at Montreal aforesaid, the- defcndanto, therein acting by J. S. Hunter and his
XGolleague, notaries public, did tcnder'and offer to the said plaintiff in legal gold
Current coin of-jbis Province a hoarse dilie et demiers decouvers the said sum
of three hundred tijid eighty-five dollars, being for six months interest on the

. said principal sunf of eleven thousand dollars at seven per cent, per annum, and
- ^^^i^

aforesaid on the-twcnty-filth day of July thefr last past, and at the same
timfi tequirlng the said plaintiff to accept the same, which the plaintiff refused
to do, as the whole will more full^ appear by reference to an authentic copy of
the said tender heiiBwith produced and fyled to form part hereof.

That no demande was ever made by the plaintiff on the defendants for tte
* payment of the said sum qf three hundred and eighty-five dollars before, tl/e

institution of the present action, nor were they ever placed en demeurr to
pay the same.

TKat both the said offers hereinbefore referred to were made before the in-

Btitation of the present action, and as tfte defendants expressly .aver, long before
any service upon them of the writ and declaration in this cause, and also long
before the issuing of the present writ of summon^ calling on the defendants ta
appear on the twenty-fifth of October last.

That in fact and i^ law the defendants have by snch offer and tender ful--

filled ail thfeir obligations to the plaintiff, who is not now entitled to ask or de-
mand from them the payment of the said principal sum of eleven thousand

'I"*!"™'.?' l^^ P"""' thereof, nevertheless fhe said defendants do now renew

;u8t~laef,-; «nd-do uow-conRisil
" "

"
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before' thiu Honorable Court the said sum of three hundred and eighty-fiTe dol-

lars, together wiCh ooeta oo the said amount so tendered by thoio, namely ^e
sum of twenty-six dollars and forty-five cents ourrency for said ooals, making in

all the sum of four hundred and eleven dollars and forty-five cents ourrency.

And the defendants say that the said condition in the said deed of the

twenty-fifth day of January, eighteen hundred and sixty-one, stipulating that

in case the defendants should (taake default in the payment of the said interest

to accrue on the said principal sum of eleten tfAilsand dollars, for the space of

. thirty days after the said interest, payment riiould become due and par^able as

in the said deed then stipulated, then the whole of the aaid debt and interest

should immefliately become due and exigible, cannot be executed de rigueur, and

was and is comminatory, and Dught so^to be held and construed^

Tprrance for the defendants cited Homier vs. Demefi, 1 L. C. Jur. 12

:

BouthiUier IB. Turcot, 3 \. C. Jur. 50; Guyot, vo. Comminatoire, p. 79,

Nouv. Deii. vo. Clause Comminatoire, p. 567 ; 2 Argou, p. 305, Lib. 3, cap. 36.

Pothier, Obligations, No. 672.

PsR CcBiAM .—I think that the clause in question should be interpreted

according to its letter and spirit, and that the defendants have consequently for-

feited their right £o the delay of two years accorded by the contract. I refer to

the cases of Beaudry vs. BareilU, 1 Rev. cle Leg., p. 33^ Bichardya. Le Cur4,

• dtc.ideV(Euvreet'FahriquedeQuebfc,6'L.C.Ii»fOtta,f.l.

The judgment was modW as follows

:

LaCour, * ^^ * Et considdrant que par I'oblfgationdu 25 de Janvier

1861, revue dcvant Messrs. J. S. Hunter et confrere nouires, par laquelle le

•d^fendeur, (The Board of Arts and Manufactures for Lower Canada,) s'est

•oblige de; payer au demandeur $11,000 le montant d'icelle danH deux ans.&

•compter de la date d'icelle, aveoint^rdt k raison de deptpar cent parann^, paya-

ble' semi-annuellement de six mois en aix mois & compter du dit jour 25 Jan-

vier 1861, il a £t6 oonvenu et stipule .expressemetit entre les diles partie^ i

icelle que dans le cas ot \e dit d^biteur le d^fendeur serait en dfSfant de payer

Je dit int^rfitstipulf payable de six moijDS en six moins, pendant trente jout«

•apris que les dits paiements pour int^rSts seront ^chus, que dans ce cas toute la

'dett« principale et I'int^rSt alors ih sur icelle deviendrait alors d& exigible.

Considdrant de plus qne le dit d^fendeur, (The Board ofArts and Manofac-

itnres for Lower Canada), a failli de payer va "dit demi^deur dans les tiente

Jours qoi OQt suivi I'ech^ance du paiement pour int^rdta devenuB das depuis le

^5 Janvier 1861, au^25 ^e|juillet 1861, savoir la somme'de $385, oe qui »

donn^ droit au demandeur de rtelamer imm<(dia(cment le paiement de la dite

flomme de $11,000 k compter de I'expiration des dUs 30 jours, 4 compter da 25

juilleC 1861. Consid^rant enfin que les exceptions plaidto par le ddfendear

< flont mal fond4^ et que lesoffres par Ini faites en oejt,te cause sont insuf^ntes et

ont 4t6 faites trop tard, * oondamn4 et condamne le dit ddfendenr, ;(soa8 le nom,

Ac. " The Board of A^ts and Manufactures for Lower Canada "), k payer aa

demandeur la somme de $11,385, du ooura aotael de la province da Canada,

'aavoir $11,000 dit cours pourle montiant en capital de la dite'obligatjon au 25

Icelle k comptar du 2fit

MeNwln
*t.

Board of Arte
•ad HMoflM-

turM.

-fjwmer 1861, aveo int<r»t d|, sept par cent y»- ^uUkl.

.;-,,'*, ..-
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•nd MuuflM
tont,

MeKota 186J
,
et oclle dc- $386 dit court, pour in,t4rfi.« <5ehu8 aur la dite toiome capiulk

ss^ii^* T';' u i"'"'"
*'* ^*> J"'"'' ^^^'^ ''^ «"» »'«> <»«^P«"-. &«• .•'0'"» -wowA-, lor plaintiff. *-.

Torf^mct ik Morn'k, for defendants. ^"^^^^~~---~-_I
(F.W.T.) f*

~" w~ ^
IN THE PfiiyrCpUNCIL, 1862.

JDDICIAL COMMITTEE OP THE PJRIVY COUNCIL, COUNCIL CHAMBER;
WHITEHALL, 6n Jvly, 1862. " >

. Coram: • ^

.%

' Thb Kioht Honobablb J.orj> Kingbdqwn.
* '

* ,

" " JoDOK or TH« Admiralty Cduat.<.
" "

"
Sib Edward R^N. 1 ,

;0n Appeal from the Court of Qneen^s Bench, Lower baoada, between ,

BENJAMIN GRANT, Ji

I th* Court Mow,} '

AprauAHT
i-

(Plaintif in i

AND

, .
THfe ^TNA 'insurance 'COMPANY.'

{I>^endatUiiHihfCouTt,b«low,)

„ , ^ ^ RaSPOHDIIITS.
- '"

th.Mh« «^t r^' "T" '" '""•^ "' ^""""^ -»«» • '•«'. '"ported •^ •««««•«»

mej.^ m,t h.»Jng been perfomed. whethw «.tefW or l«m.t«^
a^. That la the piwentcTO the wontoiwed contained no iontrwi to n»vl»te. but mereli k

. .^
indloated an intenUon. and therefow did not amount to a WMTttJ- '

to interlere with the Judgment ofa Colonial STonrt on a qn«,tlon of lU form^u.!^^^

This was an appeal to Her Majesty in^HerTrivj Council from a judgment
rendered by the Court of Queen's Bench at Montreal, on the 3rdof June, 1861,
of which a full report is given at page 285 et seq. of the 5th volume of th^
Jjower Canada Jurist.

Their Lordships after, deliberation pronounced the following judgment -
On tbj^Oth July, 1868, the appellant effected aa insurance with the Re-

spondents on the steamboat "Malukoff," by which the Company engaged to
assure ti^ appellant against lass by fire to the,8te.»U.bo«t for twelve months^
theeitentof4£1000. '

7/
ciuuumwio

The p9licy of insaSnce described the "Malakoff" « ae now lying in Tate'»
Dock, Montml a«rf intended^ to navigate thp St. Lawrewo and kkes fh,m

^ Hamiltoff to Quebec, principally as' a fteight boat, and to tl laid np for winter
.

lA a plaoe approved by the Company, who wUl not be liable for explosion either
1^ steam ol'^^powde^.'* _^::~:^___^:^^__^:,,.^Z^,...^-^

OThertejmboat- never left TAc'a wharf; and was JmrnI tl^rt ol the 2M» JJune, loo9. -
-" ^

% An actioo waa bronght by the appellant in the Superior Court of T^>-.> ^

- ''
' ':. .'; .: ^, ;; f '...:. ^ ;./,./-

:
. >.;:.

;:
,

.:
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and
^UntliMur-

Cauadt, to rcoovor damages upon the policy. The oose was tried by a jury,

and a verdict found for tbe plaintiff.

An application by way^,6f inotiott was made to tlie Court by the dcfcndaota '"" *'"""•""'*

on the 20th J'ebruary, 1860, that judgnicftt:-w*iii. oi«/aw^e veredicto might bo

entered for the defendants, and that the plaintiff's acltOttHuight be dismissed

with costs. , J , '
,

Oti the 3l8t March, 1860, the Superior Court made an order to this cfll-ot.

~~^fae plaintiff appealed against this order to the Court of Queen's Ben(j^ iri

Canada, when it was affirmed, the Chief Justice idisscoting from tbe majority .^

«of the Jjidges.^ "*

v/*

The case now'comfis before us on Appeal to Her Majesty in C9unoil from'*

these sereral orders. The judgments in the Courts bel9ir, proceeded on the ground

tharthe words Which we have read from the policy .i^nitained a w^arranty that

the steamboat should navigate the St. Lawrenee ond the lakes in the mftnnor :„_ „_

there desqribed ; and that, w in f»St» she never left Tate's Dock, the policy be-

«amevoid. ,' ' !' ' V; \ ^;

'

. It Was contended^ before us, in a very able argument, tbkt the words referred
,

'

to contained no-<°warranty ; but that if they did the warranty extended only to

this—that an intention to employ the [|hip in the manficr described was bond

^(fe entertained by the insured when tbe policy was effected. '
'

It was argued that this would be the meaning of the words if they were

merely representations, according to several authorities cited ; and ib was ar- -

gued that though the effect of a warranty was very different from iqat of a

representation, the meaning of the words used must be the same,, whether they

were ftfund in or out of the policfl^

Their Lordships are of opinion that the question depends entirely, on the
'

meaning to be attached to these words. If they import an agreement that the

ship shuU navigate in the manner described in the policy—'then being an en-

gagement contained in the policy—they must be considered as a warranty, and

the engagement not having been performed, whether the engagement was ma-

terial or not material, the insurers are,discharged.

,But their Lordships think that this is not the true moaning of the words

used. They consider the clause in question amounts only to this: The

assured says, my ship ts now lying in Tate's Dock; I mean to remove her for

t^e purpose of navigation in the manner described; ahd if I do the policy shall \;

still be in force ; but in that case I engage to lay her up in winter in » place to

'

be approved by the Company. f

This construotidn,, whicfi fmplics no contract to navigate, seems to their Lord-

'ships the natural meaning of the words used, and imputes a reasonably inten-

tion to the parties to the policy.
'

'

Their Lordships, must, therefore, advise Her Majesty to reverse the judg- uf

ments coniplained of, and to direct that the defendant's motioo be dismissed,

and that the appellant's costs of the motion in the Superior Court, and of the^ ; __^

appeal to the Queen's Bench, and of the fcppeal to Her Hajesty in Coundl, be

paid to him by the respondents.

It is onnceessary to pronounce any decision on » point raised in the argu-
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Grant
•nd'

inont, vii. : tli ii it. io not coinpotcnt in n (hfciidntit in a Huit to make a nibtioit'

^.tnl'iniur- for jiidjiment wo/i ohxtimtf vi-rnlttlo. i^ucU nppenrs to be tfic rule io "EnglanJMM Cvmpany.
j^^^ ^^^ priiclicc in jury trlnln in Lower Cnujulu differs in ninny and important
rcRpoctR from tbut wiiieh prevuilH in this oounlry, Tlitir Lordnhips are always
indiHp^d to intorrcfc villi the judgment of a Colonial Oourt on • q\icition of
its forms and pructico. r

It apiwars that, besides tlio motion o/" which wo are now diFpftsIng, two other

,
niotiona were made by tlio respondoiits h> iJio Superior Court, one in arrest of

^

judgment, and the other for a new trial. Neither of those motions ia before

fr ^ U8. "uJ we do not express any opinion upon tijom, or intend to affect the rights

either ot the appellant or respondents in respcot of them. They will stand in

the same situation as if the Queen's Bench had made the order nvoti this

motion, which we think that it ought to hal^o made. To prevent any miscdnstmc-
tion upon this point, which, however, we do not think likely, we sbali advii<e~
Uer Majesty to add to the order whicK^we have already suggested, a declara-

'

tion "that this order is not intended in any manner to prcjudiee this rights

either of the appellant or respondents with respect to any other proctedings

which have taken place, or may take^pla'ce in the cause."

Judgment of Queen's Bench reversed.
Ilenry MiittliewH, ^

li. Mackay,

for appellant.

Montague Smith, "
'

(i. Shuio Le/fvre, .

for respondcntc.

(a m.)
'

• . .

^ ~^—^^--^^ ^'<^UR DE CIJJCUIT.

MONTIJEAIj, 2a JUJN 1862. .

Cornm MoNIt, J. A. -

No. 2616.

Lf» SyntlicK de Lachinevn. Joseph Laflammr.

Juok;—Qu'un catholique, qui g'ert hit protrntant, ne pput ttre cott«« pour 1a conitruetion d-nne
Ns/ ^*ll>e oatholique, quoiqu'll alt fait dea aotes que lea eathollqnet aeub poavalent IUr« etqa'il

'

x aitdemand^ laconttructlon del'dgllteenqnettlon.

FaitS.—Les dcmandeurs, Syndics nomni^s pour surveiller et dinger la oon-

BtrnotioD d'une ^glise, sacfristie etpresbytdre catholique fl Lachine, r^lamaient
du d^fendeur la'somme de t35.21, 4tant le premier paiement ^bu sur la somme
de t422.52, impo^^ sur les propri^t^s du defende'dis

Le d^fendeur plaida que depuis 30 ana et plus il avait tonjburs profeae^ la

religion protestante et n'avait pas appartenu k I'^glise fiatholique
;
qu'lPavait

4(4 mari^ Buivant les rites de I'^glise ^pisoopalienne le 7 mars 1812, et que tons

les enfanta n^s de son mariag« avaient €t6 fAayia et instruita d'aprda les deo-

trineB de I'^lise presbyt^rienne
; qu'il avait oontribntf anz ohugea fl^ceasaires

pour le Mutieo de cette dernidre ^liae, et qu'il ne ftouvait fitre fore^ k oontri-

- \\

TTx-

X-

:x^4^ ,-:r^ r-- X,

|v/
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^r " *"•;••' d'.ucun« .ut|lgion
; qu. par l« n,inl.tAf d. Mtre Wrlgh»

et «,n confirAr., noUlre., I. A^„ .«it, I. 16 novemU 1861. (<poquo o4
.

il tpprit pour la premiAre fois q^ic los domandour. entmdaiei^^iger do lui oe
qu lis r^olameDt par oette aotioift no^ifitf liSgaloment le curd^driTparoiss* de La-
chine qu il avait abandoDD^ la r||fgJ6D oatholiquo depuia I'annid 1827.
Lea demandeura r«pondiren^iu*il ^tait faui que depoia 30 an. et plua 1«

difendeur a.t appartenu A une dfe^mination religienw queleonque eiparde de
ligliM de Bome qu .1 <5tait^torifi|.que durant la p^riode auadhe le ddftndeur

u T. " ~"""* C'jMfque remain et avait eontribu<J au soutiea du
cuitecathohque; quen«tan.^„vlon,qu•il a'<Jtait agi de fulre Mnatrulre une
nouvcllejgliae d.n. 1. dita^pitoisae de Laehine, le dit d^fendeur ,V«it aignd
e. requfitea origjna.re.et >4QM.airea Unt A I'autorit^ ecol^Hi„tique.qu'A Tau-
tontd civile et avait pri. part a«, premier. prowSd^a exig<5a par la loi eiS pareille
circonatanoe, aana faire auoune reclamation

;
que durant cette p^riode de temp.

le dfendeur avait d^olartf ouvertement et k pluaieura reprises, qu'il\'avait
jamaia abandonniJ 1. religion oatholique et qu'il intendait ^agir et fitre cons&^rtf
comme cathdique, que le d^ftndeur avait 6t6 inscrit de aon conaentcment m-
mi lea oatbohque. d6 Is dite pa^i«» lora du dernier rccenaement de la Vt^
vinoe; que quqlqn'il existe dea iS^ole. disaidentea i Laohine/ le defendeur ava^'
toujour, contribu^ aa w)utien die. ^cole. cutholiquea

; que tou. lea ana le
dtffendeur souaorivait et payait uneWmme de vingt ohelins pour le soutien du
curd, vu I'inauffiaance de. dtmea, ceXqu'il a foit juaqu'A l'ann<5e courante: que

.
lacte de r<5partition produit en cctte Wae avait 6X6 ba.6 aur le non.bre et les
inoyen. dea propri6tairea oathoHquea; ^ne le protet ou notification d'abjuratrpn
invoqud par le d<srendcur «tait d'une dkte poat<Srieure & l'homolog,ti6n de cet
Bote de w5paration et ne pouvait efface\ lo privilege que la loi donne aux
dcmandeurs aur le. terre. de tona ceux qjii n troavent portd. dans la rdparti-
tion. V J\

i- *^

La preuve d^ demandcun>, outre le. foi^s dnonc«. dan. la rdponae ci-dessuf
^tablit que lor. du dernier ret^nwiment, I'offioier rcoenseur ayant inscrit le
d<5»endeur oomqie catholique, la i^lle du difei^deur alor. pr^nte' lui fit I'fibserva-
tion qu'il ne deyaii pa. se laisse^ donner la d($nomination de, oatholique, ce a
quw il rdpohdit « ce qtti est \k eat bien, mfile-toi de tes affaires." II oA aussi en
preuve que le d^fendeur a/ant iifen^ le. requetcs originaires demandanela con-
struction de r«gli8« en question ^t de. ddbat^ s'dtant <51eT«ftponrjavoir si ceux
qui demandaientcette^Jgliseconstituaientla i4njorit<5 des catholiques, quelqo^n
dit au demandeur, dan. one assemble pubUque, qui avait Uen pour constater
de quel cdtd «tut cette majority :—« Vou. n'fite. paa oatholique, M. Laflamme,
et votre nom ne devrait pa. fitre lA," ee & qnoi le ddfendeur r<Spondit : " Je
wis auni catholique qu9 le. autre, qiii ont ugn<S et je veux que men nom reste
la." -

,, .,

^
L» preuve da dtfendeur ooDsiate ^rineipalment en denz doonments, d^nt

lun en date de 1820, ct une liste de aouMription portant la aignatun^dv
dtfendeur et intitule oomme .nit :

" Si^bMription of the I>h>te.taiit inhabitant, of
« the Pwriah of Laohine for the annnak rapport of a Preabyterian CleigymVn,
''commencing on the lat day of Octpb^tr, 1820, to be paid qaarterly in advanW
"in ihe handi of i tmWMr asioinfer^r that purpo^."^l^nd^en dito

'V

Ut SyndlM 4*
Laohln*

Tf.

LaflMBin*.

I

X-^
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228 COUR DR CIRCUIT. 1868.

tM nrniiloi lie (lu 21 il<<coiiil)rc 1843, rt iMirlant nuciH la viiinaturfl du dtSfendeur, contient dam
Laeliln»

liadamin*.
Wo, ilio mcojV>a tcrnioa HuiviiiitN lu dt-ninnde d'un pnttvur fiie 4 Lachiofl

;

bur* of llio Prchbytoriaii c«)n|]rrpnt)ion of Jjachino, ko."

Intcrro(:d houh MTinrnt, Io d^fftidt-ur dit qu'il a ii6 boptiii<( ik \'6ji}m catlio-

lique, r|u'il y a c«niniuni<< ct y a H6 confirm^, niaia que depuia plua de 30 ana

il H'etait ogfrrdgd tk WS^Mi^q I'rcabyi^ricnne et y avait ooniiuuni^ une Tola, daai

k) tcmpa do Ron oliangcnicnt do religion.

IhinuMt, pour lea deniandeura, obaerye que la prcuve fuite de part ot d'autre

nc [)OUTait piapqucr dc luifHcr do granda doutea aur la d<$noniination roligieum

dunH luqucllc il I'audroit nm^or Ic d^Pcndour. Que loa croyancca rifolloa du ditto-

dour dtuicnt unc nuitioro vii lo tribunal n'avait paa le droit do p^ntStrer. Noui

ne pouTona t4.'n(r conipto que dca opparenccs aoua Icsquellea ae pr^Hcntent lea

individua. D'opr^ la conduite du d^rendeur, il pent a'ttro eipoa^ 4 aubir Ics

obligationa civiica qui inconibcbt aui oatholiqucs et auz protCMtanta, mala lui

eeul CD est In cnu»ie. Ikti d^marcbcs ront adoptdca par lea oatholiqne de La-

c^ioe pour I'drcction d'une tfgliao catbolique, et pamii coi|^ catholiquca nous

trouvona lo d^fcndcur, qui rovendique publiquenicnt la qiSIJalitd de oathblique,

qui aigne oomnie tcl lea rcqufitca adrcaa^'B auz autorit<!B coddaiaatiquea ct

civilea, et qui ae fuit compter parmi ccuz qui dcmatodcnt I'd^liae et qui out beaoia

de conatitucr une niajorit<< de cotlioliquies. A. la auite do cea requdtea, qui aont

lo fait du ddfcndcur et de aes co-i-ignatairea, un aote de repartition eat dreaa^,

' €ot acte est d<^poir^ pour homologntiqn ct eat cnfin homologu^, aans auoune pro-

tcatatioD de la part du d^fendcur, qui no pouvait pas ignorer cos proo^d^ puif-

qu'il y avait aotiveni^nt contribu^.' Du moment que cet aote de repartition a

4t6 homologu^, lea demandeura ont acquis un privilege aur touted lea propri^tda

impoEdea (Statute Refondua da Baa-Canada, o. 18, a. 32). II eat bien vrai que

cctt loi (s. 23) dit que lea propri^tAi des protcatants ne acront paa sujettes i

cotisation pour I'dreotioif d'une dglise catbolique, maia le ddfendeur an lieu

do 80 pr^valoir de cette ezemption en temps utile, avait tout fait pour 8*60

^dpouiller.

JUonk, pour le d^fendeur, rifipond que la Coar n'a i^ s'^nqu^rir que d'un acul

fait, o'eat de^aavoir si le d^fendeur eat catbolique on protcatant. Malgrd tons

lea doutea que la conduite du ddfendeur est d»«Dataro a order, I'dvidenoo

r^aulte de I'affirmation^ fuite aous serment par le ddfendenr, en presence de la

Cour, .qu'il dtait, lore de I'bomologation de I'aote do repartition et qa'il est

•encore un proteatant preebyl^rien.

Monk, J. Toute la question oonsiete en effot & savoir si le ddfendeur eat

«atIiolique oil proteatant. Or nous voyons que toute la famille du ddfendeur

est protcatante, et que le dernier acte reli^eoz du ddfen^enr (la communion)
<luoiqu'il ait 4ti accompli il ya 30 ana paais^, a eu lien 4 I'dglise presbyt^-

rienne. II est venu ici affirmer qu'il ^tait' proteatant et Ja HCour doit att^icber

plus de poids & cette declaration aolennelle qu'auz inofdents r^iiultaDt deib r

preuve. En consequence Taction doit fitre deboutie, maia sans frai^. \ '

_ , _ Action d^boati^.
-^

^ JJoutre dc Daoutt, pour les denTandeurs.
,

JbAn ilfon A:, pour le defendeor. ' 4

'': '
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COIIR SUPKlUEUnE.

8TK. HOtlOLAHTlQUB, 13 UAI 1863.
'

Cordm'BAIKlLKT, J.

No. 313.
>|

V Chtvttl dit 8t. Jacques v». John^Mo/fin.

ifr«M :—Qua Ik prMtatInn iihr«nt« porli'n ilaiia un totn d« ilun«IUin antmvlh d* pAro k (III, " qo* il !•

doiiBlalm Tcnkll4 vondre, •'clianiivr uu dunnvrAit^dlt Itirraink d<>s^lriiiiK<<ri> <>u k ftlrn <|ii«|>

qu'iutrti aoifi <W)ulfM>llnnt h vrii(o, II Mira tnnu •TobllnA t«l (|U'II lo prompt un tm* prrtavntM,

dn biiltvr «t payer aiix dlt« i(unati>an iaulrmcnt lawimmv d'd«ux mlllM llrr«<anot*n

enun, I* Jcitir d* la paintloii 1011 di-i actm dn roiiln, I'olianxe. dnnatlun et auirn* a«t«a

<S|iilpull<<n(D k TenU>,'' n'nxt pait e<iminlnalulr», mala qu'ella oit r<rput^ Alnt un« oliarf* d«
la donation, Rxlglble (IIAt t\wi\% tcrre a 'l4 v«iidu» au ditl'«nd«ur, un i^tranier.

Le 17 ootobra 184G, Thoninn Chovnl dit >St. Jac(|ueN ot Justine M>llotte M
feniuio, firciit donu^ion ontrcvifii \\ Cumille Choval dit 8t. Jifcqaes, lour flla, d'un ~
terrain ddcrit au dit note, ot ontr'autros oIuum;i«, oonditiona et r^iervoR, il a dt^

atriotcmoiit nrrOt^ cntro Ich pnrtica quo si lo donatairo venait k vendro, ohangor

ou donnur lo dit terrain a dca dtrangora ou ti fuire quo!«|u'autre aoto ^qiiipol-

lontc ^ vonte, il aernit tonu et obligo, tel qu'il le promot par le dit note, do payer

auz ditR donntoura Houloincnt (o'eat-jl-dire do lour vivant) la ROtnmo do deux

millu livrcs anciun oours, lo jour do la pnaHatimi noit dofl aotcH do Tcnto, ^ohan

go, donnUon ou nutros act '8 <S(U|ipollontii i^ veote, ill peine de tous d^pens

dommagcH pt itit^rGta. ^ "

Eiir«S;{iBtrenicnt de cot note lo 20 .ootnbre 1R4G. Qu'ed vertii du privil^e
.

de buillour de fonds, la torre donndo est devenue affectde ot bypothdqudo en

favour doH donuteurs au paiemeot. do oette sobraie 2000 livros'. Que malgr^

la oonvontioD exprosM oontcnue au dit aoto de donation, et lea ddFen'sos, du do-

nateur, la terrc a ($t<^ vendue & uo Stranger, par aote du 12 avril 18i^8, du vi-

vant des donuteurs, qui le sont encore, et qu'ainsi le jour de la vente les dona-

teurs Bont devonus on droit de rdolamer \ti6 2000 livrcs, aveo lea intdrdts it

oomptor du 12 avril 186^.' Le 2 avril 1861 le donatenr, Thomas Cheval, a

transports i^ son fils Damien (le demandeur), oette somme de 2000 livros pour

bonpo et valable oonsidtSration, iaquelle il dSolare lui fitre due p^r Kugdne Che.

val dit St. Jacques, tateur & renfant mineur de Camille Cheval, d^dS, et^fl7-

pothSoairooicnt par le dSPendeur, subrogeant le demandeur en tous sea droits,

noms, raisons et aotiona lui r^.iultant, et Eugdne Cheval aecepta le transport k
4 avril 1861, et ce transport fut ensuite signifid an tateur et au dSfendeur,

I'ayant acquise a la oharge de payer aux donatenrs la dite somae de 2000 livrea <

si 06s derniers avaiont le droit de le rSolamer.

Que lo dSfondeur comme a^tuel dStenteur de la terre donnde est tonti bypo-

th^irement au paiement de^ U dite somme de 2000 livres, aveo int^rfit da 12

avril 1858. ConolusioDS hypothdoaires & oet effet.

' Le dtffendear a plaidS :<—^o. Que la clause de I'aote de donation snr laqaelle

repone I'aotion est oonditioniielle, oon expresse, vagae<tt iasaffisante poar em- -

pdcher la vente de I'immeuble en question
;
qae la,d6fease d'ali^aer n'^tait pas

obligatoire de la part de CamUle Cheval ; (^ue Cqpiille Oheval n'a pas venda,

l*immeoble; qae ai rioteption dea donatenm oftt '<t< de oonsOTver Ij Mgn dana

"N

ii'^

t\

^

.. / /-



130 COURSUPIIRIEUBI,lMt.

iMnl rtif '(I

iIm<|I(<h.

MorHa

\

U fiiiiMlli', iU miMlKiit <l<)n|iN «|uo 00 bi<in Mrull propro au dooaUtr* 4 l«i «(
tut iieiiN i|« Mill (wtiMU \iitni>,

'j^'

2o. Quaui t«rtn«, .lo I'acto U Komiiio ,\a 2000 Um« <w( p«y„Wo .iii .lona-
Uurs Huulmiiont, «t Timmn Cli«»„l, In ,|..ii,.f,..ir, n'«„ pouv.iii f.iro !.• »r,„a.
port KU ai>ui»ndi>ur

;
qu'un mippoiant quo Ux tl..iut..uM tur«i.>nt on U, .lr..Hao

>Hfiiip.>rJ*^ofltto « no, Clio ,,|„,iw ,|„ U ,|o„,tion pipdniAiiit quo m Iu .| >n«
Uir« vmulrtiioo liiiui. ilpnioraU «u« Jonatourn ikmlmnont loa 2000 livron. i^ )>elno
d« toUN 44fmn, .lonimaKoa «t \ntiriHM, <iorino 4 ontondro quo ai la mnlt^t, n'mt
P'lapoydo, lodonatttiro no noruit tenL|u'* dea dommoKoa ot InUirflta

;
quo !«•

douatoura n'ant wuflfort auouna doitUmKiw, ot lo domandour, ,\ loura droi^
n'on allt^Kuo imoun, et auoun n'a <5t<S wiuffort

; quo lo Iraniport oat nul. la oUuno
•ana offot, H ledonotour n'a ou aununo vnlour |inur lo tranapnrt.

a.). Ihi 10 mora 1845, par aot« k oot fffot, Tlioiuaa Ohoral dit fit. Juequoaat
fODune, donn.^rent quittance \ Caiuillo Choval, do In ronUi ot ponnion via-'dfj

•inai quo do la inoiti4 d# nmw>, foina ot autroa ohoaoa, tant du paaad qu',i
Tatwir, 4 oux dftn par Tacto do donation da 17 ofltobro 1846, to! dunnant aunai
quittnnoe ot ddolmrKo do tontea lea rixwrttm or^doa on lour ftrour par oet aoto
eioopl^ lo. d'oniofor wua doux atiH la nM.itid\d'uno maiaon ; 2o. do deui placea
duna l'<Stablo, ot d«ux dana I'Aju^lo pofldant dom ana, ot 3o. do pwwr tant *
pied qu'en voituro aur la dito tbrro ;,ot i-ralLn do ootto tranaaotion, loa dita
Caniillo Choval dit St. Jacquoa et uxor, ao aontVtrouvda ot nont do i'aitddohnrKda
do toutca dcninndoa, droitN, prdtcntiona que loa diu Tliomaa Choval dit Ht. J«o-
quea ot aa femnie pouvaiont ou avaioat droit d'oxlgor 4 ruiaon do la d^^fonio
d'ali^nor portdo au dit aoto.

4o. Qu'aprda lo ddcAa de Cmiilo Choval, arrlvd lo 29 mail ,1855, Ufwant
uno eniant mincure, A.silda Choval, il futt procdJ<J 4 I'invontairo- dc» biona do
Buoooaaion, at il fftt oonatald qu'ollo dovait uno t^^mt do 11,990 livrea Ifl aoua.
Que la Ruoooasion no pouvait payor, ot lea or^iihoiora preasant le painnient do
leura dettea, et pour cmpochor la vonte forcdo, et 4 grand aaoriace do I'im-
moublo en quoatton, le aeul appartenant 4 la dite auooeasioo, et prinoipaleroont
pour payer auz dita Thomaa Cheval dit St. Jaoquea ot aon dpouae, uno renlt
annuolle ot viagdro erdde en leur favour par Camille Cfieval dit St. Jaoquea,
leur fil.a, par aon teaUment du 9 mai 18B6, EugAne Choval, oomrae tuteur'
oonvoqua une aaaembldo de parenta de la mineure, 4 laquelk) le dit Thomna
Choval fut requia d'aaaiater, et fftt autoris^ 4 vendre rimmeuble po«r lea fins

' ausditcs, et lo tuteur no voulant prendre aucane reaponaabilitd par rapport A cos
2000 livrea, 6t ajouter oomme condition de vente, que Tacqu^reur de rimmeu-
ble paiorait lea 2000 livrea aux dita Thom^i Cheval dit St. Jaoquea et aon
<SpouBe, a'ila y avaient droit

; qu'il «tait entendu h^ de I'adjudioation qu'il n'y
avait que la rente do 200 livrea payible, que oetteaomme de 2000 livrea ne de-
ait paa T^tre, et que d'ailleura lo ddfendeur a pay< un prix dea plua dlovda

,

non eompria loa 2000 livrea
; que Thomaa Cheval et aa femme, oomme repnJ-

aenUnt leur fila, dtant idnai or^anoiers et ddbiteura de la suooeaaion, n'ont pu et
De pouvaitat par leur fait, en for^ant la vente de oe bien, pour ae faire payer
leur rente viagAre, obtenir le paiementde oea 2000 livrea, et d'ailleura ila an-
raient dO renonoer 4 leur legs, une das oauaes prinoipalea de la vente de I'im-

meable en^ueation.
,^

1-
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If. PrtffOK, piiur W (tamaoilitur, an Npoom • pr4Um(la : Q»m U oondltfna '^'•"t <»<

dt na |>ulnt nli<<nor D'duit oontrair* ni aut luU nl am bontum nuour* ; i|iic «•

robUj^atinn iH>ii|U<)lla a'dtnit aomiiU (|itii>ll« Ohoral, n'4uit piw purn <it alinpla,

niaia i|u'ud« p«in« avalk 4(4 I0out^ A rinlVkelion da oatto obliKntioa do na pna

fbira ; (|uq oatte poina na peut htn ud« paina onaiaiinatoiro, maia bien una

flbarga du la donation, qui daviaDl eligible auMttbt raT^naraant da la oondition
;

d'ailtuura lua dooulaura n'avalant poa d^f'undu au dunatairo d'a)i|6nar la tonda

doau<(, inai* ila j mattan.t una oondition :
" 8i voua rali4nei, foaa noua paioraa una

aomnia do deux millo franoa lo Jour m^ma da la paiwation da I'aate d'ali^nation ;

'*

oa aa pout duno ((tro una peine eoniniinatqiro, puiaqu'ila na ddi'undent pu d'««.

li^aar, it aat parmia au donataira da vondral niaia k una oondition, oalla da payor

' una aomuie do ditux oiilla frencii, qui na poun itra autnt ohoao <iu'un« oliarKo da la

donation. Coat 14 U dootrine do Toullior qui, au Vol, III,, Kdition Boli^a,

Titra III., Daa ContratH, No. 48H, in mrdii p. 008, dit:

^ Pour qu'uaa peine mU r<!put(S() oouiminatoiro, il ftut qua robli^atton k
^i- ^

^

quelle elle ett attaoh4e,/^uia«e enoore Itre UDiplie, et ou ae libera da la |A)iaa

HI.

en acoonipliiiaant I'obliuation ; uiuIn une poine attaoh^a 4 une obligation do ne

paa tairo, ne pout jauiiia 6tto coiiiiuioatoire, car du oioiuont que voui area fuit

«e qua voua aval prom la po paa luire, touh na pouvci plua no pu le fuire, par-

tant, avuwitdt aue Toua I'avca fait, la peine eat due de plein droit.

Dana le oaa actuol, o'cat onooro bien uioin* une peine odmminatolre, car la

^onataire, Camille Cbpvnl, ne a'oNt poa obligd k faire ou k ne poa luire, il a'ost
,

oblige de payer une a|>niaia do deux uiille franoa, a'il vondait i des Strangers.

O'eat bien lA oe qui { irouve quo ootte obligution eat une charge de la donation

oonditionnelle il eat vrai, tuaia du moment que la condition eat arrir^, cotte

doit dtre rouiplie.oharge de la donation

, Autoritia cit^ea par le demandeur

;

^1^^

Odtot, Rip. Jur., Veil o Oondition, pp. 303, SM, 395

• ** /.'^ Uomminatoire, p. 78, te cul<>«aa, 8o aliioa.

" " I* / AU6DatioD, p. 306, l« colonaie, 6e "

<• "
"I OUuie Finale, p. SIM, le e»l., 2e at 3a "^

TooLLiaa, Edit. Belge,\yol. Ill, pp. 808—«0T, No. 488.

" pp.61»—628, No. 834.

I
" p. 1 06, No. 281, p. 6 IT, No. 804—806—806.

PoTBiBo, Trait6 dea Otjligitionik pp. 88—fl*i No. 347—348.

IIbrlix, Verbo, Peine ( jntraotuelle, Vol. 9, pp. 313—SIT. '>"-,.• _
Aaaou, Tome 1, Lirre 3, en. 13, p. 307.

^^ ^

II

3,cb. 13,

En preuve il eat <Sinbli que la terre a 4t^ adjug^ au d^fendeur pear le plas

. baut prix, et aussi le demandeur admet en r^ponae aox interrogationa sur faita

«t articles, qa'ii n'a pay^ qa« £25, pour valour et oonaid^ration da tranaporl

du2avrU1861. 1

BADQtiT, J.—La (disposition exprim^e & I'aeta est ezpresse et ap^iale. II

n'y a paa defense d'al|i^ner, il n'y a peine oomminatoir^. La propridt^ aM
Hl^ndtt k Oamille, leai^mfant, par ses pdre et migfty de mdme ila aoraient pa

I'avoir donate i, un Stranger, Oamille leur enfant, ne poovait empdcher les do

aateara de donner lear proprititii 4 qai ila Toalaieot. La dooation ^tait faita

/> /

», M'
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'\

•
Bujette A des charges et droits ondreux. moins oa^roux envers Camilla pour «»jouissan^ de la propndt^ que par un stranger; mais en mfime temps en ploioe
propndt^, car Camille pouvait vendre. m.is en vendant 1. condition deCt
exigible La donation est un.acte <Squipollent h vente, et les donateurs ont^consid^r^ que es autres charge, de la donation et la somme do 200o"vreB

itr^ «J.';^"". ;' ^"T°"
''"'" ^P^'^' " «•" «'« '« P«'«'"«»' d« «» 2000

Jivres, cxteptd si la terre dtait vendue.
Donors may attach to their donations such conditionals they may thinkproper If they are possible and legal, the modalities of donations are rLictedwithin these imits; in this case the condition is neither impossible uohSand ncoe^arily falls under the following rule :-« Le, effets Z condit on Ssib es ou hciU^s attachdes June donation entre.ifs se ddterminent 7^kZ

^
^mc pes gdnW qui rogl nt les obligation, conditidnhelles;" Hence theZ
Jhcation to this case. of tl^a following citation from TouUier De, Con^lMuis 81 la condition ou ^dfense d'alidner n'est pas pure et simple si^^x"emp e on'y avait ajout. une Wine eu cos d'infractirn. si jWis sUpui quC^u

je voas a. vendu ou donne, Ia>eine serait encourue de plein'droit par I'alidna-

The defendant has not b.en takenV surprise, the notices of the sale public yannounced the existence of the condition of the^laim for 2000 franL an*

;:::rthe:hC^^
'- ^-^

'' '^ ^^'^ ^^Se,.^r.u.j^i ::*

,Lc defendeur en achetant la propridtd n'a pas 6ti trompe ni surpris : les an-nonces de la vente declaraient publiquement. a lui et i to'us ^utre^ 1' x sL";de la condition de la rdclamaticn pour les. 2009 francs, et la charge ^ I'acheteur

- 6e Toullier, p. 488, Contrats innomaxJs.
'

Voici le jugement delacoar: '

. .
'

JII^'^'CaI t
*

''lf^'^°^
^"^ P" J'»«t« de donation entrevifs passd fe

ChevaT dU St S""' f
'"•f^" *' "" confr^re^notaires, le dit Thoma!

Cb va di R?'/^""" T -^^""^'^ mentionnds, auraient donnd a CamilleCheval dit St Jacques, pour lui, ses hoirs et ay.nt causes, un terrain, etc., et cepour les spnsiderations e^ sous lea conditions stipul^es au dit.cte; considWqu en r'autres conditions y stipul^es, est la suivante :-"Que A le donataire v^^nait ajndre ^changer on donner le dit te^i^i dea it«ingew, ou A feire

en ces prdsenteMe bailler et payer aux dits dona^urs seulement, la Lmmede^d^ux milleW ancien^cours, le jour de la paasation «,it di .ct<« deTentc,^hange, donatipn et autrfes aotes ^Squipollgnts A vente ; " consid^rantque le dft terrain <5tait par I'eflFet du dit aote de donaUon ohai^/et hymothn

rin!;v'"tr"""P''""''*"*'"'*^'*** Bommedede?xm5TO"!d^te conditioa ^h^ant et arriv«it fconsiddrant que le dit Camille Chevd dit
Bt. Jacques, le donataire rosdit, eatjortJiapt Vioatitntinn de cette Mtiuu ot^
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laiss^ uneonfant & laquelle la dit feugdne Oheval dit St. Jacques a iSU duement
n»mm^ tutcur; oonsid^rantque par la tronte du dit terrain pendant la via d^
dita donateura, et oe k un ^fcrangpr, savoir : au dit d<Sf3nd8ur par acte de vcnta

devant Mtre. Provost et*son confrere, notaires, le 12 avril 1848, mentionod ea
la ddolaratioa du demandeur, par lo dit Eugdne Cheval dit St. Jacques on sa

•quality de tuteur h I'enfant mineur du dit fau Oamille Oheval dit St. Jacques, la

,
dita oonditioa serait devenue ouverte et exigible ea faveur des dits donifieurfl

,

fluivant la dito stipulation nu dit aote da donation ; oonsidSrant qu^e 'ppr act*
passdderant Mtre. Bernard et son cfonfrdre, notaires, ie 2 avril 1861, et fil6m
oette cause, le dit.Thoroaa Cheval dit St. Jacques cMa au dit demandeur, la

dite somme de deux mille livres anoien oours, avoc les int6.*9ta dohusi lui per-

«onnellement, tel que mentionnd au dit acte de tranoport, et hypoth<Squairemeat
• centre le dit ddfendeur, avco subrogation en tous les droitli'noins, aotions, pri-

vileges et hypothAques resultant au dit Thdfmas Ohavaf dit St. Jac()ues des
actes susdits, lequel'transpori a <St«S duement notifi6 et signifii par ledit de-

mandeur au dit Engine Cheval ditCt. Jacques, en sa dite quality, b 4 avril .

. 1861 ; oonsiddrant que par I'acte de vecie du 12 avril 1858, oonseati par Ic^dit

. Eng^in Cheval dit St. Jacques en ea dite quality au dit d^fendeur, ce dernier a
converfli do bailler et payer a premiere /demande, si droit il avait, au dit Tho-
mas Cheval ^it St. Jaoqaes, la dite socamo de' deux mille francs, suivant le

t4it aotie de donation entravifs, dans le cas que ce dernier aurait le droit ^9
i
r^lam^r la dite somme du dit Eugene Oheval dit St. Jacques en sa quality de

*Ytttteiw coAmeditest, ou de lui dit acqudi-eur (savoir le dit ddfendeur,) hypoth^
<tfairement, le dit d^fendeur se portant fort ^t rdpondant vis-i-vis le dit tuteur, et

4^ «onsiddr«nt que la dite somme est due hypothdcairement et exigible suivant la

i^dite condition par et sur le dite terrain, en faveur du dit demandeur, ddolare le
'

dit terrain hypothdqu^, etc.

_., r Jugement pour le demandeun
rT. Prtfvoff, pour le demandeur. . ^

Moreau, Ouimet et Morin, four ledifaiienr. ,^-
*

(o.(^)
" "

• MONTREAL, 30TH DECEMBER, 1862. ^ '"

Corom BadqIiET J. .

;- - ;;-^-A- -
-No. 200. • -;-' ..---.;; :

McDougalivB. Allan et al.
"

• Mbrohamt Shippino Act—liability 01- OvrNxas fob Loss of Pas-
SENQEE's J3SWELL2BT, &0.

Held:—In an' action egainst the owners of a sea-going ship for loon o< Jewellery forming part of
the luggage ofa passenger, a plea (based upon theeOSrd clauca oJ the Meroliant Shipping
Act) alleging that the articles lost were " Gold, Silvar, Diamonds, &o., &o. ; " that the lost
happen^ without the pririty or fault of tie owner, and by reason of robbery, ambezsl«»$
ment, As., and that the pas8e^ger not having inserted in a Bill of Lading, or otherwise di»£

^_^_ ^. closed in writing, the true nature and value ofsuch articles, &o., the ownerj wore not Uabto 1
for the loss, will not The dismissed upon demurrer.

Fbb fluBlAK.—The action is brought bya^pass^ger in oae of defendants'
easels from Glasgow to Montreal, for loss aq.d non-delivery, on arrival, of part

-«f-her Ii^gage,«onsi8tiog-ofjewellery, Tratohe8jf"eto;7t5tIiSTSliIS~or3Eit2

KoDMigall
Vi.

AUMi et al.;.

iM.

C>^
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MoDodgill
va.

Allan el al.

/^

"\

dcelaratiou is in the common form ofaotioDS aguiuitt eommon carriers in sooli oases.

The dcfondonts by their plea admit their quality of common carriers, thai the

plaintiff was such paHscnger with her lug<i;ugo, but they allege their igno-

rance of the happening of fhe loss of the articles referred to, wliich consisted of

gold, silver, diamobds, watches, jewels of precious stones ; tliat thetoss was with-

out their aothal privity' or faulty and by reason of robbery, cmbeulcment,

making away with or secreting the articles lost, and thatwhcn plaintiffpat her

lupgage on board the vessel she omitted to insert in a Bill of Lading, or other-

wise to declare in writing to the owners or master of the vessel, the true nature

and value of those articles. The essential grounds of the plea rest upon the

provisions of the Merchant Shipping Act of 1854, and to this plea the plaintiff

has demurred, urging their common law liability as carricrB, and denying the

applicability in defendant's favour of ,the limitation of responsibility under that

Act as regards her, a passenger with her luggage, amongst whlcU were the

• lost articles which she had a right to have with her, and were covered by her
tun, and which the defendants were bound to deliver to her at Montreal. Tho
hearing is upon the demurrer.

The clautsgs of the Merchant Sl)ippin<; Act of 1854, having reference to this

case, and to^the limitation of tho ship-owner's reaponeibility, are as rdiows:
" 503.

^f)
owner of any sea-going ship or share thejsii), shall be liable to make

gooil any joss or damage that may happen without his actual fault or privity, of
or to any of the following things, that is to say,

1; Of or to any goods, merchandise, or other things taken in or put on
board any such ship, by reason of any tire happening on board such ship.

2. Of or to any gold, silver, diamond?, watches, jewels or precious •stones,''

taken in or put on board any such ship, by reason of any robbery, embcMle-
nient, making away with or secreting thereof, unless the owner or shipper there-

of has at the time of shipping the same inserted in his Bill of Lading, or other-

wise disclosed in writing to the master or owner of such ship, the true nature
and value of such articles " to any extent whatever."

Before proceeding further it may be proper to observe that tba Act reliaves

the ship-owner alone, not the master : that the relief oftends ia the meet gen-

eral terms, namely, to any extent whatever : that it applies to every loss or
damage that may happen, without the owner's actual privity or fault, to either

goods, merchandise or other things .generally, or to the speqit! effects, gold,'

silver, etc. : that it applies generally to all ofthem ia both eategoriss, when the

loss or damage happens by fire on board of the carrying vessel, and that it ap-
plies to thegold, silver, ^tc, particularly, when the loae happens by robbery, etc.,

unless the oWner or shipper of the goods put od board sball havo made the

owner or master aware of their true nature and value, by an act io writing ^at

the time .of thz shipmant. The first sub-seotion affords general relief against

loss or dama^ by fire td goods and things generally, and mast necessarily ia-

clude a passenger's luggage, changing in this particular the common law respon-

sibility, which made theoarrier liable for the loss of goods by fire, though the

fire was not ocoasioned by^any Actaal Diligence o/ the oarrier, and did not
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arise upon his premises, tlie carrier being oonsidered as an insurer, and liable foi-

ali losses and in all eve'u^ except by the act of Qodand the Queen'H enouiea.-

Chitty, Carriers, p. 395W
The second Bub-seotion affords reliefacainst loss by robbery, &o., to things with-

in the descriptive enuinerutlon, Unless the liiuitutiou be neutralized and destroyed*

by the owner or shipper umking the written declaration in the Bill of Lading or

otherwise, nt the time of the shipping of the articles. In this case there was

no suoh declaration, and therefore the Statute would ofcourse have its operation

of relief for loss occasioned by robbery, &o. Thegeneral enumeration ofgold, silver,

jewels, Ac, covers special' articles of the general description. /This statutory

designation Or enuincrution would appear to huye been made ad a particular protec-

tion, because the effects enumerated being of greftt value in small bulk, the facil-

ity to rob and make uway with tKcm U fur greater than of goods of less value

but greater bulk. Tiii:i protection against loss by robbery, &c., was not accord-

ed to the carrier by the common law. On the contrary he was liable for all

such losses upon grounds of public l^lioy, because such a mode of lo.«s might

by consent and combination bo curried on iq suoh a manner that no proof could

be had of it. Chitty, Carriers, |^. 4K^-_\s,, /^

. Moreover the want of actual HM^^f^'U^t % ^ho shipowners in the loss,

ia of itself made a general liuiiflH|H^. responsibility uo'der the Statute. No
ship-owner shall be liable to i|PiP^|Da any loss or damage that may happen

without his actual privity or consent, to any exteat, whatever, instead of tlleir

previous liability to the extent of the value of the ship and freight.

The plaintiff rested, her demurrer upon the common law; altogether, irrespec-

tive of the Shipping Act, naniety^ upon the carrier'^ lesponsibility to safely

«arry such luggage of passengers as was usuafior them to travel with, whether

that luggage was of necessity or for convcnienne, or of mere personal adorn-

ment, and what is deemed to be included in the pdssag» fare she objects

against the application of the Shipomg Act to herloase, that by its terms and

intendment it was confined to merchandize, and ta' owners and shippers of mer-

ohandiie on freight, and she supporwiiJteE pretenMon by reference to reported

cases, and by analogy, to the.British CarricrSSAtft, 1 V. 4, oh. 86, whose terms

and provisions were to some extent similar to those of the Shipping Act.

It may be observed in limine that the analogy attempted to be derived from

the Carriers' Act does not hold. It is not in force in this province, whilst the

Shipping Act is ; several of the provisions of both Acts are exorbitant of, and
opposed to the common law responsibility of the carrier. The Carriers' Act
applies to carriers by land, the other to carriers by sea. Their intents are

not in oqmmon The object of the former was two-fold : 1st, to apprize the

xeoeiver of the goods of the nature of the article delivered to him, in order that

he might give it a proportionate degree of attention and care. This in principle

applifes also to the Shipping Act; and, 2nd, to give the carrier an increased com-

pensation, fixed by the carrier in his tariff of rates, fot the additional risk and

danger incurred by him. This is not in the Shipping Act. Both acts contain

some common provisions, chiefly the requirement of the notn^ of the nature and

P|Miu 0k^ "UtftiV^t'UU uU IM' OufHtStiy^ "llllu ~UlO~ 'tfMCM imp
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upon the deliverer and shipper to give that notiee. They differJn eeverat

ewentials: Ist. The great extent oF'th'o enumernted pTartic'ular articles in the

Carriers' Act ; the few articles specified in the Shipping Act. 2nd. The former

addresses itself to cffeQto contained in.any paroe] or package to ba carried for

. hire, or to accompany the pe^n of the passeogcr-in atiy public conveyance;

the latter only rrfcrs to thoMptcular. effects tnkcn or pilt on board of tjie sia-

-going vessel by their o^wnor 6? shipper.
,
3rd. The fgrmer requires the carrier

to affix in h is receiving office a notice of the iDCr,e{tse<l rate of charge to be paid

to^JilVi '"^^ '^^^ requires him to give a receipt in writiagvM the goods'. deliv-,

cred to him ; the latter Act requfros none of these. 4th. The~4i^mer gives no

protedtion against the loss of effects by the felonious acts of the farriers' ser-

vants ; the latter does protpct'th'^. Owner, not the master, against suo^ loss 8(^

iiappening wHhout l^is actual privity or 'fault. '5th. The mere oral dedara",,

tion ofnotjceby the deliyerer to the carrier of -ihe nature and value of the

* «£fects will satisfy the former Act in this particular, but the latter Act requires
'

the inscrtionjto be in the Bill of -Lading, or in some other lu-^tc* decjiaratiini,

given to tliCThip-owner or maittr, by the owner or shipper. 6th. v The Carriers'

'Aci limits the responsibility fovibss to £l(h; the Shipping Act reli'eves to, any

extent whatever. The difference between the two Acts, is >8p very iparked that ;

* an argument upon tl|cir analogy cannot 'opply, not could it be made to rest

" upon reported cases resting mainly on the Carriers* Act. The Plaintiff's pre-

tension that the Shipping Act. is a merchandize or ,froi^\it Act is foutided upon

this, that it is merely a oonsolidationof the 26 G«o.^|-lI. jch. 86,^d ofithe sub-

sequent enactments in pari materiOi^iAiLKh it is'tfaid were of that description,

^>aiTd did not excu,se or relieva the 8hi]^wner from his ,ccmmon lai; responsi-

bility for the loss of passengers' luggage'. Tliis ihBCessarHy .involves the *chi(?f'^ •

point of th^ degiutrer.. 'Chitty says, p. 282, that, so soon tas a person has be*

coBcc a passenger, the Carrier is bound to teceive with him in the absence Of

aify contract or custom to the contrary a reasonable quantity of personal lug-

gaga or baggage, and that withrespe^gt to such lugga«i^th^ duties or responsi-

bilities cf a^comm'on carHer attach to him, and that fne fbgg^ge is to be car-

ried without extra charge, the carrying of 'it being a#!essory to the principal »

contract to carry the passengers. This liabUity for loss is restricted to the per-

ianal luggage of a passenger) under this term Parke,i B.,," comprises clothing

and every thing required for the passengcrs"pergonal convenience, and perhaps

even a small present, had he such with'Kim, or a book en tWioumey might he

aha included in thatlcrm." *'Pollock, Ch, B., says, the charter of the G*. W. R.

Co.^sfe6\6eB articlesW clothing, which ought to inc^de a^ things necessary to

the toilet, and^ Chitt^, p. 286, remarks "it would appear reasonable. that alt

articles with whicJirit is usual for a person to travel, whetjier they be articles of

necessity, conVcnienQ|^ .or amusement, Should be included in the term luggage,

and perhaps & reigsonable 8um.of money for the purposcs'pf travelling."

I Formerly the received dootrinef%as that 6arrie.rs by land or water were not

liable for the baggage of passengers, unless a distinct price- was paid. It, was

placed j>n the ground that 'the car|rier is liable only infvrespect to his reward, and

that the compcn'sation' should' be -in proportion tobie\jsk. But now by com-

.

A
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rto, a reasonable amouttt of luggage is deemed
moD u«(ge Mnotioned by tl^
fi) be>.luded in the'fare' of tie passenger. The CourU will, however, not al-

y k'T"
""*^'» *9 b« a^"?**. «nd under pretence of baggage permifc articles td

be iiioluded.not within the eoopo of 'the terms or Intent of the law - Thw
WWI not iwrmit the-carrier to bo defrauded of his just compensation, nqr sub,,"
j/oted to unknown bswrd. Hence when a trunk containing valuable merchan-;^
a«e was taken on- board ofH steamboat and deposited with baggage, and losf

/ it was held that iho carrier was riot liable. iXhe ordinary' baggage 'trunk of
the traveller, ijoiitainioa the usual j^ner,iVconve,^ieiicts heloKging. to him' a, a
iravdUr, faU within the cuHtoraary. form, "and to be stored away in theploce
where such ar"ticle3vare mostly deposited. Otherwise, the oa^riot is doubly
wronged; 1st, he m deprived of hi> just reward for carryfng the goods, and 2ad
he 18 pre;^nted from exercising prefer precaution against the dangers to wbicr
the property-may be exposed.. •Th^s«h« carrier is eiempt when the baggage

'

consists of an ordinory travelling trtflik in which there is a laige sum of money
such money is not considered as iftclud^d^under the t^m of baggage. But
money taken hm&fide for travelling Expenses Md personal use may properly >

be regarded as forming pirt of a traveller's bapgage, but to such reasonable

: amount only as a prudetit man 'might deem necessary and proper for such puii
iwses." Upon the whole it may be gathered that the luggage of the pjtesenger'
must to reasonable luggage, that is," usual conveniences belonging to a tra-',
Teller,"^" wlich it is usual for him to travel with," and " which are contained .

i^the ordinary traveller's trunk.." Tested by th^se limitations what is the state:
•^'

meflt-of the loss specified in the. plaintiff's declaration? "Certain articles of
IJe^nal adornment 'and joyellery to her belonging, to ^it : one gold necklace
one coral necklace, ime silver thistle piii, one pair cut coral bri6elets on^' thiSlJ

'

gold chain, one soft gold chain, one jet shawl pfii and chain, mi jet netklaoo V'
one brilliant and emkaldshai^l pfn in form of a wreath, on«^ oorai ^in. pM puii"
yellow sfone, obfi large brilliant crei».;.gold back,. the centre ^Um beingouM -'
one large Enamelled mourning ring with engraving, the„dale of death (Jf Wilttam'

'

Whifeman, one gold ring, blue stmes opened with h«ind,^op^ng set »j» p^rls,-'
two plaiii gold rings; one locket with' portrjiit in military costume, ^n the back •

Ji tombstone inlaid in.pearfs, one .large dVal' brooch, three shades of liVh^ hair •

set in pearl8, five small gold tote1cet»; one large .gold band.braoelet ^tithstines

-

turquoise." This is the list of artiptes which the declaration ownW'to )iave hU
ionged to the plaintiff, and part of which, were/amilg 'jewi>\ and therefore,
highly prized by her asvuch, apm/romitaintrin^ic value; the whole of the
value -0/ £120," and wh'ich aifngst other go^da, and effects were'oonjaincdm a certain large, trunk, the said trunk paH of her baggage. This description
and enumeration by no means appear to be of" the usual general conveniences
of a traveller," or " whaVis usual for him to travel with, and ai« usually 631
tained in the ordinary traveller's trunk," or " articles ofclothing wU|k inclttd'e''

all thinga necessary to the toilet^*' or" "clothing and every tfiing iXiired for
the passenger's personat convenience." . They are very much more" than these
and Ho not seem to fall within .that description of luggage protected by' the
common law reiponaibiljty of the carrier as passenger's InmaRp- R'H if ^htr
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were actually lugpige to be oarrieci with^Jier, the queotion- reinaint, do«»

IhuSiiipping Act relieve the Hhlp-ellner in such onset* an tluH?

It is oonformaBle to th% principle of the Ooinmpn law that rcHpon^jbility of a
carrier may ,ui;.aer it bo abridged by the spooial temiH of the acceptance of the

goods. Jlxcmptions which leave the common ^luw rule in force as 4o nil bcsidea,

- and it being the businefls of the' carrier tq bring his case dintinctly 'within them,

they are to be strictly interpreted. If the gpodj are lost or danihgcd whilst in

the custody or control of the master, the ' onus pmhandi is upon him to prove

that the loss was occnsioned by some cause for wb'ichihe law'will excuse him;
prima facie! the obligation of safety is upon- him. The common law is thus

well put by MoHoy, B., " The mus^l- is answerable if any'of the goods are lost

or purloined, or siffthin any dnmoffe, hurt or loss, whether in the haven or just

before or upon the seas when she is 'on her voyago." See Plander.'s notes. " If
there be any exception as to this responsibility afsea, it proceeds from the spe-

cial provisions in the charter party or Bill of Ladings and not from any suspen---'

sion of the rule ; such exemption is strong evidence of the acknowledged law

which rendered them necessary. In* short it must be regarded' as°a settled

point in English law that the masters and owners of vessels are liable in port

and at sen, and abroad, to the whole extent of inland carriers, cxocpj; so far as

they are «kempted by the exemption in the, contract, charter party, or Bill of
Lading, or hy Statute." Both the modern and ancient writers admit the po»-

si-We abridgment of the common law responnibility of carriers by sea and landj

either in contracts implied or understood between the parties, or by the opera-

,1
tion of Statute laws. The common carrier has two (listinct liabilities, the one
for losses by accidents or mistakes where he is liable as an insurer, the other •

by default or negligence where he' is answerable as an ordinary bailee:' he mij
restrict his liabilities as insurer, and protect himself against misfortune, but by
the public policy of the common law he cannot do so for negligence. The car-

'

rier's rcstHction byexpress or special contract rests upon the common law, and
ip productive of no evil consequences. So if the Statute makes the restriction,

that is the contract between them ; there is no implication or inference in this

Act which is specific and certain as'a cpntract, there can be no controversy be- .

twcen the parties. It is manifest that the Shipping Act has intervened betwixt
the ^ip-owner and the common law, and has to a certain extent made a re-

strictive contract in his favour. What is the construction to be put lH^UtS
provisions? There are but very few reported oases upon this Act, but thelan-
guage is so precise,! and at the same time so general, that difficulty of construc-

tion need not arise. No owner of a sfca-going ship shall be liable to any extent

.whatever for loss or damage that may happen without his actual pritity pr "

fault, or to any of t »e following things, gold, silver, diamonds, watches, jewels

or precious stones, tiken on board. The object of the Act, observed Lord Ch. B.
Adinger in Gillis vs Potter, 10 M. & W., p. 72, wap to impose upon the shipper

the onuf of giving nctice to the ship-owner of the nature of the goods intrusted

to him to carry, and Aiderson, B., there can be no dopbt that under this Statute
parties are reqiyred to state in their Bill of Lading, &o., the true nature and
value of the goqds »hioh they carry, provided these consist of silver, gold.

m '
I
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watched, jcwclw, &o., and furtlier Martin, B.,/reni«rkotl, otIicrwiliB we ohould jVut

ft' moDl refined and artificial oonHtructlnn ^n very pjain w^ji-ds. ".Wlint the

Legisliituro pointed out there was tliat the i^hijH)wncr wna to have full not'ipia of
;

what was'the value that the other party put upon thiS/property. By the €ar-

riers' Act the oarrior is to be nindo ncqui/inted jvijk the eatiniatiidvalu* of the

article, in order that he may, charging the increased rate, protect hiuisclf. At

aH'ovcnts the Statute requirca the piirty to Htate the nature and value, &o., it ip

inipowiblo but that We ought to give every statute, oa far as wo can, a oonHtruo-

tion consintent with the obvious sense of its language. The Legislutut-e ha^

' pointed out two^ things to be stated, &c." It has "been already observed

that the Carriers' Act restricted the responsibility without notice to £10 of

value ; the Shipping Act gives the full relief from any aetent wh«teoer.\ The :

prcuuiblo of> the limiting responsibility section employs 'the general words,

" tlio followji^ things." By the firht clause of the seotion, the owner's ljmit»'>

tioD of respciilasibllity is given for goods, mejrcbandisc, or other things lost by

^^"Bre on board ; ihjls is Ha general as possible, and the' passehger's lu^age is not

excepted'. By the second clause of the section, the same limitation of rflspon-

sibiiity is extended to him for particular effects, set out in terms as general,

gold, watches, jewels, &c, Effeptsr of these descriptions are goods, merchcmdiMe,

and thingt, as well as articles, of. personal use, and yet tkore is no exception ia

favour of passengers losing tlieni. This limitation is strengthened by the re-

quirement upon the oioner or thipptr to insert the nature an() lvalue, not alone

in the Bill of Lading, a purely n^cantile document, but in some wfHten de-

claration made by the owner or mipper. The effect of the statement in thQ

Bill of Lading or in the*writlcn declaration is to deprive the ship^twoer of .the

offense or relief from responsibility, to keep the effects -safely at all events ; the

failure or omission of the passenger to make the statement, on the other hand,

prcsunfcs him to have taken, the risk ipon himself, so far as the rtiip-owner is

' concerned. As remarked above^by the common law, prima /at*e, the obliga-

tion of safety is upon the carrier, but, where the Statute gives him the exemp-

' tion, the common- law to that extent is controlled and done away. Upon fulh

,

consideration of thi? matter, the demurrer cannot be sustained, and must'be re*

jectcd ; the case rests upon facts the proof of which may or may -not support the

dc<Haration,'the plea cannot be rejected as bad in law.
'

,
Dcimurrer dismissed. '

,

Torrance & Morris, for plaintiff.

JKose dk Ritchie, for defendants.
'
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CfroMx, doiuandcui^/vB. fl^^rWA/er, ddfendeur, ot Otroux, ofpo«\nt, otO Mon^euaiH, ooiit.

Jm«* i-Qu«l«oM.lonD«i|^e aWwmtM ^rtlo. d'u..« mCmo on).„o„ dolvent tnlr i»r«OV«.;;:"
reiiceeiitra eux, miii »»olr •%*rd A l'»nt«rioriM de ohtijug oewloii.

"'•-'^
'

"''^

Les opposants Giroux ot Mong^nais 6tant t9.Ma...doarcM8i"onalro8 do >artio
duprudo vontodu 25 mam 18^;.p«ira«roao cojour la par Gutien BcauoLau.n
et SOD rfpouM au d^fondour, Mtro Charleboi^ N. P. j le dit Girou«, par uctl d«
cessioD et transport A lui conacnti par lo dit Gaticn Boauchamp le 6 do novombre
1668 pour $500 aous la garantio do droits ot do payor fnuto do paiement, et lo
dit J. Bte. MoDgonaie par ucto do cession ct tran«port 4 lui oonsentl par lo dit
tratien Bcuohttiupaveo garantio do fournir et tairo valoir, lo 23 ttmi 1856 Mtre v
liuiienne, N. P.

;
^ur 1500 livresanoion cours, produisirent oM»ud une opposi-

tion afin do oonsijrver sitr les doniers provcnant do la terre on qubstion
"

L'oppdsant L^n Giroux flit scul colloqud par Jo pmjot do jugcment do dis-
tribution au prejudice do I'bpposant Mongcnais qui, en cJb.isiSqucnoo oontostn t«
oollooation du dit Giroux, on alldguantqu'il auruitdft Otro colloqud en ponour-
renoo avec la dit Uon Giroux et ce uu omro la livre, vft quo lour crianco roposo
.fur un mfime titro et quo le dit L<Jon Giroux u'avait aucuiio pr<Sfdrcnco pour sa
coance sur oello do Mongenais, Ics privil^i^os ue 8'cxer9aut pas suivant et d'aprds
le tomps, mais leurs causes.

L'oppoBODt Giroux ajant r^pondu & cette contestation que soh c<5dant s'itait
porUS garant du paiement de la somuio eddde, lui h.pposant so trouvalt subrou^
oux droits du dit Gallon Beaucbarap; les parties furont enteoduoiiau mgTito '

'

ferCunam.-La question soulev^c par la contestation do l^opposant jLage-
nais est de savoir si auoun des cessionnaires de partio d'une memo crdanco Wut"
primer les autres & raison de l'ant6riorit6 do sa cession. Toutes Ich autori^s
«Stabli8serit tine^gallt^ de.droits entre les diffdrcnts ceasionnaires do diverges por-
tions d'une ipdmo cr<5ance et font voir que c'ost la nature do la crdanoo ct non i

* P«8 8on.antdfiorit«5 qui Indiquo la pjfif^rence A observer entre eux. Lejugemfint
"^

do la cour| est motlvig comme ^uil

:

,.i^' ^T * *'* * '^<'""*'^"»* q«« P«f 1* K les cossionaires de
,

diff^rcnte^ parties fune mSm? or^anoe dolvent venir par concurrtowe entre

^

*ux 41 todre de distribution d raison du montant de la cession falte H diacun, sans
'

avoir ^gard k I'anttfriorit^ do chaque cession, i m'olns qne le ctfdant n'cftt par les
termes des cessions^tabll une prefdience entre les parties de la crdance cdddo
ou idserv^o; consld^Srant qu'Une rdsulte pas des termes de la cession du 6

^"T'iii.^^^'
'""'^ *'' **''^*^'"' <?iroux,quele dit Qatien Beauehamp ai>

* V9»'*|g»|^ aucunp pidfdrence fentro les parties de la cr^ance c^dde ou rdscrv^
*

2SK^Sfflf***°""°''*^
PO'=*e'ieurspQ.ur ce qui pouvait lui rester dtt k la date du

'
''^'- dansle dit prl^de vente du 25 inars 1856, et que par con-

„ ,
4po6ant Joarf-Bte, ftTongci ais a droit de venir 4 I'ordre de ais-

tribution pour le montant de sa cesHon par coLc'urrence kveo le dit Ldon Gitoux,
a ordonnd et ordonne que la dite hultidmo collocj.tiob Boit rdform^e de inanidre k
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dintribuer pur conourr«n6« nntre Ion <liU deut oppoaunU hinn Oirnui et Jean-

Bto. Mon)]^naiN, ie montnnt d'iccllo k rainon du uiontant de la oeMioD cjt. trona-

port h\t»,A ehaoun d'eux par Ic dit Oatien fi«auohaiup par loa diU aot«a de trana-

p(N;i.4veci d<$)>on8 de la contoatation oontr« le.dit L^n Oirouz.

. Aforeat, Ouimet et Vhapltnu, avooata do Mongeoaia.

Bonflu e:t FauttUit, avooats die Girouz.

•v.

MONTREAL, 38 AVRIL 1863.

Coram Berthblot, J.

K ^ No, 1238.

Perrat Vi. Beaudin.

iugt :—lo. Qua I'acte d'oirtofrtellMdoUtpteiaar I'^nam^MtlondMdirvrMi pl*«(wd« moDitalaqal

Mint olTertei ; '

9o. Que led^fttiitd'^DOnclatlondu eoar«4M«ip^«aol(brt««entnUtiel»nulllMd«tolIlr««i

Id. Que lonqu'il exlHte del liypothfquen inr uii bleu Tendu, II ura laftU ft I'extenlloo du Jufe^

mcnt, Ju»(]u'4 c« que Ie veiideur dotme oaution.* ,

- Le dcnaandeur rdolittnait du ddfendeur la soinnie de £39 lla. 8i). balanoe

d'lin prij^de vonto refue Ie 3 fdrrier 1858, Mtro Brisaet, N.P., aveo iot^rfit

ex nuiurg ret depuia Ie 4 Wrrier 1857- ' ^
<

Par ftCB exceptions, Ie d«Sfendcur pri$tendait i)e devoir que diverges 'aooimes;

en capital, inter^ts et friiiii ne so montaat ea tout qu'& la Bomme da 789{,

nncien cours qu'il lui nvait offerte Ie 10 jiiin 1876, par Ie minlstire de Mtre.

Behoit, "N.P., ct il r^itdruit les susdites pffroa en cxigcant du demandeur de lui

fournir unc bonne ct voluble d^charge de deux hygpth^ijaa mebtionn^cB en aes .-

exceptions.
^'

Dans I'ucte d'6ffrC8 r^ullcs fait Ic 10 juih-1857, h, Sk. Patrice de Sherrington

par Mtro. P. BenoitN.P., & la requisition du d^fendeur, il yleat dit>6t d^cTartf

cotnnic 8uif: ''Nous, dita nottiir^s soussign^s avons compt^ et offert an ait Loais

" Pctrus a bourse d<Slii6e ct deniers d<Soouvert8 en esp^oes d'or et d'argent ayant
^

" courfi, lii somnic de 73G/. a.c. r^idu en capital, 21. 16«. a.o. pour int^rfit,

'*3^.8». anoicn pours, nussi pour iiiterfit, 4^ 30». ancien oours pour/ lea fraia

" jusqu'A 00 jour; sauf i piirfaire s'il y a lieu, oo.qui fprme en tout la apmine de

" sept cent quatrc-vingt neuf livrcs, ancien cours, -que nous, dits notairos & la

" requisition susdite avons coinpt^c et offerte & bourse d^ii^tvet deniera d^couverts

" en espiccsd'oret d'argent audit' Lquia Perras, pou> lea quatre causes etpbjeta

'" qui viennent d'6tre nicntionn^s ct snuf A parfaire s'il y a lieu."

Par l6 jtigenicht rendu pAr la Cour Sup^rieurc iH Slontrfel,'cet aote d'offV^JftT

'

ddolnr^ insuffisant sur Ic principe que Ie cours des espies ofiertcs n'y tftait pSS

^nonc^cn uuoune mani.dre*', en sorle qu'il 6tait impossible ik la Cour de pcravoir

s'assurcr si ocs offres 6taient vala'blcs.'f
\ ]

.'

Le jugment'de la cour est motiv^ oomme suit": " Consid^rant do plus que les -

" ojffres fait^ par le d<SfenileUr le .10 juin 1857 n'^taient pa> l^gales, n'y ayant

" pas cu difnonciation du oonra des csp^ces offertes, a oondamn^ et oondamne U
" d^rendeurf&b. Ac, niai8 avant de poUvoir mettre le pr^acnt jugement ii exeou-

• 324 Bonnean et Robertj G. S., Moitrtol, Jugemeat 28 Jain 1863.

t Aacien Pern. vo. Otfre8.NQ'. 16 et 17.
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Ui sap^moR COURT, ises.

^i»«-

D.ty ^. .. don. le d«^,„od«ur«» tonu do fournir .u drffoodeur bonn. «t lufflwin to cationC«.....«. .. pour K.r.ath- !• dlt ddfondeu, d. touto. porta, ot do„.„.a«o, doo^o d „I
'

.
...

^^

l.r.it troubW par ,uUo do. dite« d«UE hypotl.6,,uo., |«,«ol o.uria,.nu.cut «,r.prw et ni}M au Oroffo <iu cetto oour, «» U (orino ordiiniro." , ..

LtUnnc et Ctiiaufy, avooatadu donaodoar.
Chrrritr, Dorion ft Dorian, avooata du dAfondeur.

(P. B. L.)

#

'7.

•montMal. jtt. jvst, i8«a.

Co^om BADOMr, J.

L No.M83. ,

i)«(|^«l .1. v.. Cumingham. * *

AbbITBATORS^SwiaRWO or W.TNB8SB8. '

#

«hIt""Tr;.^l h"'
''"'""*^^'''"'; """P^-f-"''""* of acontraot to acceptwheat. TJ,« partiea having conscted to refor tl.e.oaa« to ^bitrator. and therav.ng „.de their award in favour of tbefilaiatiff,, tho deffnd.ntTo'ved' t.t

.^K. I.

">"''''' •*"' •^ ""^ "'^^ ^^ '^' Honourable Court on the

fZ th
;~'' T' '" ""* "™"'"P"»'«^ '•^ .oj««.i«factory evident . a

I Ltl T«r.*''r ''^"•«^*«"-o". «nd that it i.'e.tabli.hed bythe letter and affidavit herewith f>led, that to none of the parties or their wi^nessea waa there aoj legal oath adtnlniatered whatever "

Jl\ ^f'^^T'*
'*'*"'' ^^'""^ •" '"PP"'* »f "»•' '"o""" *Hed that he wm

that^^hlT?
'

.. i
•" "^^^ P*^"'*" '"' ''•°™ «d«»in»t«red any oath, andthat the only oath ada..n„tered to any of the witnensea wua admiuiatored b; the

^^ZT ' ' "'' ''"*'" ''"•""^" ««'^'"' '•"'^ - 4l qualit; t'

rhS"-""'''
'""''"' """'^ '" '^' ^*'^ "«'''•"• "^"•'•P- 83 Consol. Stat! L. a

,^
Feb CiyiiAM.-The defendant', motion must be diamiased.

Torrance (kMnrrii, for plaintiffs.

Betkme dc Dunkin, foe defendant.

(a. J. p.) .^ '.

.^Vv .jS? Motion disnilssed.

/

; •

„.-t.i„



SOPERIOR COURT, 1862. 248

,F^ MOWIMAL, MTrfFKBROART, Ilea. ,. .

f' Coram Monk, J. .

'^ '

Ko. m' '

;,

/Vrry w. .V.VnV .nd We Ontario Bank, garnUhee, tnJ JI/.7««, oontMting loiivre.

H.M.
:
-T1..t •p.rj^w.n not h» •ll„w«l to l„..,rlb. ,«/hux K»ln«l . b.llir. r.tarn UUr lUa f.mr
Uaj* »nflr Oi« tjlliig of 111* return wlUiout ea««i •liitt^n.

' '

The defendant, to wlf, in the Fufcruary Torm; after iaauo joined, luofcd tbo
Court to be allowed to lUBoribo «./«ux against the return \)f John Batea, the
bailiff, who had oortiBod on a oopy orjudgmcDt tlint he had aerved true copy
ofjudgment upon the defendant, the"*OQpy bearing the oertifioate having been
fjrlfd on the 7tb Kovorober laat.

j^
Torramr, for plaintiff, rcnintcd the application, citing the rule of praotioe of

the Superior Cour* of dute 4th Jany., 1864.

.TlKtCfourt dinmiMiod the motion, but remarked that upon cause it would-
permit the inaoription en/.rMj'.

, Motion diamtoed.
Torrance «fr ^orm, for plaintiff. ,

JVacAr(iy({/lu«<)n,lbr defendant. af

(r. W. t.)

MQNTRKAL, Jatif MAnCH, 1862.

"'Coraw^ifyNK, ^
•^The 8ame1|n»le/V

U-U> .-That upon o«M.ih«wn by aildaTlt. . p.rtySnil t,*«lloir.d ft lMflrib«««/l««Ha«««»a -
b.llir. return aftw the four d*yillmlt«,l by ih« rule. of pfMtlM.

»!«"••

The defendant renewed In March T^rm hlsopplioation to inscribe <n /aMX
which had failed in February Term (vi,h report above); and supported his
application by an affidavit of the defendant, to the effect that the oulycopy of
judgment served upon him under the judgment of date the 30th March, 1861 -

was a copy certified by Messrs. Torrunoo and Morris, the Attorneys of the
plaintiff, to which, copy the bailiff's return hud reference, aaid signature of
Torrance and Morris being a signature which deponontVas not bound to recog-
ni«e, and not the signature of anyJ person having authority to certify judgment*
or copies ofjudgmentsi

>^

.Ai,The Court gr^d the application. ^ > Motion granted.fL
(f . w. v^i.

1 5^
MONTREAL, 22^d MAY, 1863.

f\ Coram 3XD0LEr, J.

The sayme cause.

of one of the partial In aeaui«iipon a ot^ofJudf-
int oartined by tb0li U a true copy, la not a/aturso

' Rkld :—lit. That the eartiflcaUof the att«rne;
ment, to the affeet tha^^a oopy of }
known and reoognlsed^ law

;

oow'«.only«a,tlflad by thealtome,.. and notbytho eUrk of th, Coiit. ^not .«.h^«

;

, ^l.^«r^? '•'^"ir'
""••"*'' ''W«'«r*nce to a copy of Jndgm.nto<rtlfl*lStt;

. ' »^'»»««>***<''»»T^*»'«totheaerTtagtkllur.certmcataolUi.MrU«upouawd^^^^
of aaeh copy of jadgment, are trrelerantand io«dmlaalUe. V/

The defendant fyled the following-inscription and moyeni ile/auf:^ -J
"Tha Bfid plaintiff g»/aHa;, John Milne, availing himaelf of the leave rnntpA

.*

C'J

m

^^f'-
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\

*•

MUM.

f

«

lifm to InwribofM /.luj- igtinRt th« return of John DuIm, bailiff, h«r*inaft«r refbr-

r«4 li», ofwliich roturn pl'iinlifflvaa dsoUroii jiiji intention to avait hlniiAir, «l««ta

hi« (l«<uieil« fof the pur|)o«eii hc^rmf «t tlin offlco of Maoliaj & Aualin, )iia it

tornejra, No. 28 Little Hi. JaifacN StrMi in Montreal, and d«>olarM that he ig.

»crib<!a fii/uiir aKninut the rptiirn of Johir Hatai, bailUT, dated the etoTonth i»j
of April, one thouaihid cinht hundnad and aiitj ou«, written on theoopj of jud|{.

ment fjritd by Alfred Perry, tha plaintiff in lhl« oauiw, on the oeventh d«y of

Novonib<!r, one thouiand liKht liundred wd aiity-one, and pruya tl^at anid return

Imj drolnrpd t^m and untrue, and that it jbc hold for nnuglil nnd l>e r«j«ctod from

',« the record with mn^fi ; and for reanona or mojftn% dt /au* io aupport bcroot be

WiKmya:-^-; , ^«,||^, *,.

FiA(tly_Thit he never wax, before* the Uaaing of ibo $ai$ie arrtt in tbii

Mutc, * lervcd by Raid John Hoten with otiicr papom than tlie one purporting to

bo ft copy of judKiMont, oorliliedby Torrance & Morris, plaintiff'* attorney*, naid

paper iwrvod upon him, Milne, boinn that fyled by him, Milne, in thia vanae on

-the twftlity.Mventh of February, one thottiand eight liundred and ai^ty-fwo, wbiob
• piifter (prctondod copy of jud/^niont) woa and ia not a trite nof IokoI formal

•opy of judjrmont, but by auid John B itoa wa« perhaps oonaiderud a copy of

judgniont, his return rcfura to it nnd to nothinjjf elm, and hit returo ia untroe

in 80 fur no it involvca that ho did acrvo n.true certified copy upon him, Milne, of

the judgiuont of tho thirtieth day of Mnreh, ono thoufimid eight hundred and
'

•iity-one, of the Superior Court, Montreal, rendered in thin wiuso No, 536, in

which Alfred I'orry wan plaintiff, versus John Milne, defendant.

Secondly— BecauHO said rcturaofJohn Hate.'* Written on auid copy ofjudgment
filed in thii* oauHo on tlni wjvonth of November, ono thousand pij^lit hundred and

aixtyone, atatcs thrat he did on tho eleventh day of April, eii^htcon hundred and

aixty-onc, personally servo thd within or foregoing written copy of judgment

"on John ^lilne, the within named defondunt, by delivering a true certified copy

thereof to liimself in person in tho City of Montreal, whereas he, John Bates, did

not do so.

Thirdly—Ilecauso it is false that John Bntes served him, John Milne, at any

time before the issuing of the nuiHt'e arret in thU oauso, with a copy of the

judgment of tho thirtieth day of Miirch, ono thousand eight hundred and sixty-

one, copy of which judgment is fyled upon thiH iaiiie arrtt by him, I'orrj, as hit

Exhibit No. 1.

Fourthly—Because tbo said return of John Bates, bailiff, written and appear-

ing upon the copy of said judgment of the thirtieth of March, one thousand

eight hundred and sixty-one, fyled in this oauso on tho seventh of November, one

thousand eight hundred and sixty-one, as plaintiff'ii Exhibit No. 1, ia/aux and

null and void, and ought to be declared so and bo rejected from tho record.

. Fifthly-^Becauso the. only paper purporting to be the copy of judgment

iiervod by John Bates, bailiff, on the defendant Milne, as mentioned in his said

return of the eleventh of April, one thou.sand eight hundred and sixty-one, ia the

paper writing fyled by defendant Milne on tho seventh of February, one thou-

sand eiglit hundred and sixty-two, and it i^ not a true and duly certified copy of

the judgment of the Superior Court rendered on the thirtieth day of Marob,

.li..
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lind UiQ

iNoriptioa

tbotioo oftha

«M Ihouaand tight hundrwl Md ilily^n*, in Mid cauiw, No. 636, T«rrino« A
Morrb, bj whom il ii eertiflcd, b«in,r p«n»n» nok in oharga of Ibfl OriiiiUl
Jtt.lKHi«nl, and whom aiKnaturc in auoh oiattera faith a««d not b« glfon to.

Wher«for« h«, Miln«, pcraiata in thiainacriplion Jt/aux, and pnya tlialaaid,

ralurn of aaid John Itatea, of tht alavanth of April, on* thouaand aight hundrad
•nd aiity-onp, written and ap|HiarinK "fon t>i« copy of judgment, plaiiitira
Perry'a hUihiblt No. I, fyled on th« Hdvoiith of Novembor, one thouaaod ei|{ht

bundrad and aiityone, to be declared /uMJt.untru* and falaf, Md that it b« do-
oUrcd g,)o,l for nothinn, null, and void, and bo r«j«ctod fVom the record : The
whol« with coata^olnat tho dufondant rn/aax, of which ooata the uoderiignad
«ttorn«tya pray diatraotieii." • '

• .Montrakl. 23rd April, 1862. v

Mackajf ifc AutttH, attorneya for pliiutiff m/iwt, •
^ ^

John Milne, plaintiff «M/aujr. \. , i V
Tha plaintiff *i»/aiai»ba«|tt«tly In^io STay Ten

duoJarB tho inwriptlon »aA mai/rHii dufuujt, tut rolevont a'

defendant «•« Jaux made u motion at tho aamu time
and moym$ declared irrelevant and iiuidniiaaible.

The (.'ourt rendering judnuiont d\er heariitg, maintaine
defendant tnjaux and rejected thH of the pluintiff in/i»/i.
P«R CuBiAM.—Thc Court having heard tho partioa by iheir Counsel upon tho

motion of tho defendant and plaintiff ««/«mx, John Milnp.ihal Ihia Court do
declare tho moymi dt faux relevant and tho defendant 4 faux ordor«d to
aoswer thereto, and ahw the mption of tho plaintiff aod %fendant en faux,
Alfred Perry, that the moytnt dafaux fyiod in tjiis cauHo by the Huid John Milne
bo deoiared irrelevant and ioadmiaaible, having'examined the procoedinga and
»oeB and cxauiined tho aaid moy'em defam fyled by said John Milne and de-
liberated; oonNidering thottlio dofcndanfa mo^crM <//;/tfiu; by him fyled ih this
oauae have rofcrenoo to th^ copy of judgment qertiaod by Meaara. Torrance &
MorriK, HjJ^laintiff'B attorncyn, b^ the ..defendant fyloil on the twonty-sevenUl
day of February la«t, aad to the aewleo upon tho defendant of the said copy of'
Judgment. \

" Conaidcring that the in|d copy so served is so certified to bo a true copy of
the authentio copy of jud<?iMont fyled by tho plaintiff as bis Exhibit No. One on
the seventh November, 186*1.

" Considering that neither the authentio copy nor the taid cerlifiod copy vrM
impugned in the aaiil tno>/en$ defaux as falso or falsified.

'

"Considering that the return of tho serving bailiff of the service of the said
certified copy, doea return and certify that tho said bailiff did signify the
said authentic copy of judgment^ipon and to the defendant by delivering %,
true (^rtified oop| thereof to thfesaid defendant in person. i '

/'Considering that the certificate of the plaintiff"/ attorneys uppo and to
the said certified copy is not a/awx so known and recogniied by law, and that
the said return of service so made by the ayid bailiff is not such faux, doth rejeol
the defendant's motfon to declare the said moyena de faux pertinent, and doth

MUM.
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24« SUPERIOR COURT, 1861.

BenjRDiiD
» vn.

WilHOII.

s

grant tl.o plaintiff's motion, and doth declare the said moifeni de/am irnkvM
and inadmiHsiblo with costs." >

^'^'u/cdt/ it Austin, for plaintiff en /au^. • ., . .

Torrance id 3/orriii, for defendant en faux.

'/

MO\.TREAL, 30th SEPTEMBER, It

''' Caram Bebtiielot, i. ''

•'•' .', No. 890.

'

' ' * Benjamin \t. Wilson. ' . >. .

Hbu>. :-.. Th«t wheriR » motion In a cauwl.as been aiamlMed-upon »rKument. and a •ul>M>aueiit motiono r.v.Ho tl.e formerjudgment ba. alB^ be*; aUmisBed, IheUy n.ovln;;"^^^^^

The^dfcfendant having been arrested under a capias adrespondendnm was set

.
at liberty on the usual bond being given bj Andrew Elliott and William Brooke
his surclie..... Judgment having been rendered in favour of the plaintiff for ibe
oniount lemanded, and the defendant and bis sureties having failed to comply
with the terms of the bond, the plaintiff moved on the 19th September, 1851
hat the lefendant be imprisoned in the Ooramoo (Jao! of the District, rccordiW
to law. This motion was dismissed, and a subsequent motion to revise this
Judgmen:madeinDccember,1856, was aUo dismissed. In June 1861 the
plaintiff »g„in riiovcd that inasmuch as' 'defendant had failed to fylc within
thirty dajrs after the rendering of the judgment, a statement shewing the' amount
ot his property and where situated, and also the number and amount of his
creditors, he be imprisoned in the Common Gaol of this District for such a

' Fnod, n )t exceeding one yeir, as the Court.might deem reasonable.

Jormice, for defendant, resisted the motion, on the ground that the question
had aireaJy been decided by the Court, and could not be raised again in the
manner. ,

^
-

The motion wai^ dismissed. : I - '^

i-v^j
"'.""' * * * * «on8i|eranfquele8matiereset choses qui font

1 objet de la dite motion sont les mdni^s que cello's qui ont fait I'objet do la mo-
tion des.lemandeur»j en date du 19 Scptembr^851, rejettee par le jugment
de cette Uur, du 20 Octobre 1851, et dorlt revision a ^t^ refus^e par ju°ment
de cette (.our, du 30 Ddcembre, l?S6, sur^a motion des aemandeurs i^ cereffet
fen date du 17 Ddcembre, 1856,'^ que parbons^quent il n'y a pas lieu sous ces

So"^t;ec?4r'"'*'*
-^"'« dem«nd^i cette Cour, a rejettee laMite

Carter tS:^Mondel€t, for plaintiff.'

W. G. Mack, for defendant and for And^w Elliot.

Motion rejected.
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MONTREAL, 28THJUNB, 18C2.

Coram Pmith, J.

, No. 224. . .
'

Bruneau vs. Rohtrt.

Hald :—tit. That whan the purchulerli in danger of being troubled by reaKJIi of mortgi gee, in the
posieifion of a property w\A/rancetquUte, he may retalq the payinentof the puribhaee mon-

• ey until inch mortgages are removed by the vendor, or iinleae security be given b/the latter;
aceordtng to tho provisions ol Chapter 36 of the Consolidated Statutes of Lower Canada,-^
Section 31.

2nd. That no esecntioo shnll insne until either the m'ortgagasare paid or good secitrity given.
3rd. I hat the plaintiff In such oases Is condemned to pay opsta. ' i,. ,

4th. That since the passing of the SUtute, the usual Jud^^entin nbtl djl^s being glveif in
favour of the plaintiff, bat requiring him to j|lve ^MwHty vi^th costs lioi his favour unless
the money had been tendered, has baen s^pefs^ej by the one above alluded t«.

ltt
Smith, J. The present action is bi:bugtit %' the rccov^ny^of an instalment,

being a portionVf a prix de vente. Tjie defendant by hi^plSa pretends that ho
is not bound to pay, inasmuch as the property was sold to him by the plaintiff

.
^ith the clause offranc et quitte, whereas there are sev^rab mortgages against it.

The Consolidated Statutes of Lower Canada, chap. 36, sec. 31, provides, " that

if the purchaser of any real estate is troubled^ or has just cause to fear that he
will.be troubled..;..., he shall be entitled to delay the payment of, the purchase
money until tlie vendor has removed such .trouble, unless the vendor prefers to

give security." Tho plaintiff, although not denying these facts, answers ftiat the

pleading is insufficient in law.

Before the passing of the Statute in questiotl it was usual for the Court to

give judgment in such cases In favour of tlie plaintiff, but obliging him, ho^fever,

to give security for the Mstinguishmcnt ofthe mortgages, with costs, in his favour,

unless the money had been tendered. But now, by the law as it now stands, it

is said that the vendor shall not recover till the mortgages are paid or the secu-

rity given. The Court, however, is disposed to give judgment for the plaintiff,

with an essential condition, that no execution shall issue until either the mort-
gages shall have been paid or good security given! Mr. Justice Badgley hag
already given another judgment in a case of the same nature, and nnce the ne#
law has been in force, which had not been cited at the argument. The judg-
ment in that case was that the defendant should pay the money, lesii the mort-
gage, which he was authorized to clear off, inasmuch as the action in that case"

was for the last instalment, and the amount of the mortgage was less than the

amount claimed.
'

.' '
,

But in this suit the amounts of the mortgages are very ^arge, and if the Court
was to order the defendant to pay, them" off, it would have the effect of expediting

his payments, for which a long credit has been stipulated in his behadf by the*

deed of sale.

, The judgment of the Court is therefore motivi, as follows : - '
The Court, considering that the plaintiff hath established that "the said defen-

dant is indebted to thfe said plaintiff in the i^um of $260.72, under and" by virtu*

of the acte de vente, made and executed between the said plaintiff and the said

dflfgFdant, before Beauvais and colleague notaries, on the 9th July, 1860; and,

fanner, considering that the said lot of land and premises were sold by the plaio-

Bmnean
vs.

Robert.
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.

^5«.°' tiff to the dofcodant, Aanc et qrlte of .11 n;,rtga^riS incumbran^is'of .U

^"'clr.i*'""

^^i; ""**/"'•*'>«' «'«n«'dcring\hat the said defendant' hath established th.t•i. notw.thstand.ng sueh clause oifranc et gnUte of all mortga^nd incumbrances'
the said lots and premises are charged and incumbered with several mortgagci
setforth m the exceptions pleaded to this action, abd which siid mortgages and
.ncumbranccs were created by the said plaintiff, the vendor, before the aalo of

^^ theJot and premises aforesaid; and further considering that the said defendant
as the purcliaser thereof, is in danger pf being troubled by, reason of such mort'

.

gages and incumbrances, and thaUy reason thereof, and the force of the Statute
_

.n suck case made and
.
provide<frthe ..radCdefendant, 'as such purchaser, may

rctam the payment of the pu.^a« p^tsnoj n6w.due, and exigible ondertheeon.
trac of sale afprcsaid, until the Said mortgages and incumbrances are removed

.„ ^
by the said plaintiff, as veud6r aforeaa^iJ, unless the said plaintiff, as such vendor
do give good and s^ffioict security that the said defendant, as purchaser afore!

_ said, fihall not be troubldil by reason thereof j and considering further thaf no
^ such security has been offered of tendered by the said plaintiff, *either in his

aoUonorin the special answers fylad by the qajd plaintiff to the picas of the
said defendant, setting up the existence of the said mortgages and iffcumbranoes
and his right to obtain such security, and thtt the said mortgages and inoum-
brances have not been all rtmoved, no as to relieve the said defendant from
all danger of trouble aforesaid, the Court' doth condemn the said defendant to
pay to the said plaintiff the said sum ot 8260.72vcy., but that the execution ofthe
said judgment, in so far as the sum of$240 and interest thereon \a oonoerned.being
for the instalment,.,„....bc stayed until such time as the eaid olaintiff shall have
given good and.sufficient security to the said defendant that he, sdd defendant, shall
not>e troubled or uu)lested in the possession and enjoyment of the said lota of-
land aud premises by reason of>y of the mortgage! and incumbrances as Bh®

,

remain unexpunged from the l&glstry Office, and unpaid or otherwise disohaiJ
and the Court doth condemn the said plaintiff to pay the (^st of this action. /

Hubert, Attorney for plaintiff. ;. . .

'''.

Lanctot, Attorney for defendant.

(P. E. l:^ •

*
'

. ., ' .— —-

—

"^
\

,'

MONTREAL, 27th MARCH, 1862.

.1 Cbrnni §i>iiTH, J."
_ _NalI65.

. L_ ; ^. 1 __...;-..,: •__,,__..

Exparte TAe Bank of MmUreal, petitiomp, afld Sophia Glen et al., mis en ckse
•'

aeld .--That, in order to take the benefltofthe4th sec. ctp.91 24Vle intitulad < An A„f *-^

In cane they entertain "reasonable doubts" m to the leffii!H» nf »n. „i^i * T^'
dividend or deposit Of orin the «aid Bani^.^hert^etUTZ^7^^^^^^^
div dend or depesat shall change Ijy any lawful mean, other than by transfer tHr^S

'

orlr'f rr''T''uT '"" ^"'*"°^ ''°""' ««'»« forth the f^ts, and priinX 1^order or Judgment, adjudicating and awarding the said »h.rll,, dividends or depoZ ^ ^e
^

P«rty or parties legally entilkd tothe same ; it is not euffloio^t. or wlthl." the mea^ne of

the grounds for such '• reasonable doubts- are .tated and fnlly declared In the denll^i!!!
-«>Pe""°n.t^«CourtcanhavenoJ„rla<Uction.andaucT4lL^^^^^^^^

This petition was l^led and presented under a special statute, viz., 4 sec. oap.
»1, J4 Vic, the 8ub.ston^ of which is contained iifiifee above holding.

M

iifVifae

Kl£-:.
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%
The Bnnk of Montreal, petitloDcrB, by tbe^ b|w1 petition declared tba^ there

were then and had been foraix ison'ths prcwjwsljr to the presenting of said

petition, standing in tho books of the Bank of Montreal, six shares, of£50 cy.

each, in the name of Miss Jane Anna Glen, of Chauibly, spinster, and three

shares of £50 cy. each, in ths namo of Lady /Catherine I-'rancos Wilson, of

the sameplaee/ widow of Lieutenant General the late Sii^Wiltshire Wilson,

>

Knight.
'^"•

Hiat by a certain " deolaratiDn of transraissicn," ia the form' of a petition,

addr^sed and presented to the Preaidcnt and Directors of the said Bank, and
bearing datg at Montreal, the 24th day of Dcccmbor, 1861, Sophia Southouse

Glen, wife of iJilary Dupuy, of Kingfiton, C.V/„ Esq., and Charles Wilt8hin|
Edward Glen, of the Parish of Ghambiy, physician, Bfibrcin acting by Henry
Stuart, of Montreal, Esq., Advocate; their Attorney, represented and declared

as follows, tc wit

:

„_^r ^ - '^

" That the late Jane Anna Glen, in her lifetime of the Parish of Cha||(bly, on
the third day of August, 1861, made a will by which she bequeathed her .stock m
the Montreal Bank to the said Sophia Southouse J>upuy and to Lady Catherine

F. Wihon, her sisters, in equal aohares ; that the said Jane Anna Glen died

at ChamBly on the 9th August, 1861 ; that the said mil was duly proved on
the 23rd August, 1861., .

^ *

That the said Lady Catherine F. Wilson made her last will on the 3rd August,

1851, bequeathing to her sister, the late, Jane Anna Gle^,the whole of the pro-

perty sh^ might die possessed of, with the exception of a few ti;ifling legacies
;

that the said Lady Wilson ijied at Cham'bly on the 2nd Ocfeler, 1861 ; that

the said Lady Wilson survived her said sister, and consequently the said legacy

became void ; that probate of the said last-mentioned will WMj(^anted on the

22nd October, 1861 ; that the said Lady Wilson hold three sMrcs of the stock

of the Montreal Bank.
*' "

. #
That the said Jane Anna Glen held six shares of the stock of the Montreal

Bank
; that the said Sophia Southouse Dupuy, as the Legatee of t^e said late

Jane Anna Glen, is entitled toi^.ori9-half the stock held in her name, tq wit,* three

shares, and the said Sophia Southouse Dupuy and Dr. Glen as sole Kftk^t law

ofthe late-Lady Wilson, are entitled to the other, three sharcsy share and fehare^fl*e, ;

and are also entitled to the three shares, in the name of Lady Wilson, sharl^nd .

share alike; that the said Sophia Southouse Dupuy is in consemfenoe Entitled

to six shares held in the names of tlie said l^tc Jun^ Anna (flen 9nd' Ladyn^
WilsQp, and Dr. Glen to three shares. ^
And thereupon the said Sophia Southouse Glen and Charles Wiltshire Edward

Glen, bylheir declaration of transmission in the form of a petition, prayed aft.*,

follows

:

'

r

"Wherefore your Petitioners pray that you will be pleased to direct >he
proper officer to transfer and place in the name of the said Sophia Southouse

Dupuy six shares of the stock aforesaid with- the arrears of dividends and •to

the said Dr. Glen three shares of the said stock with the arrears of dividend." , .

Certain documents were fylcd ip support of the parties' pretensions. <

,
In the present case, the Bank of Montreal, petitioners, fyled in Court all the

"

Th«Bankof
MoDtreAl
nd

Sophia GleD'
. etal.

/

#

.^ul£

"

^^^ ...„„..«

^'
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The Bank of
Montreal

r and
Sophia uien

, ttal.

said dooumontfl, declaring that, with the exception of the alloKntions in toid dcola
ration of transmiMSion to the oflFect that tlie m\^ Jmo Anna Glen hel^Mx shares
tndthe saidLadyiCathciino Francos Wilson held six shares of the oipitar
8toc\ of the Montreal Bunk,, which they adn.ittpd, the matters aIlegod'l.y the
said parties as matters of. fact were wholly unknown to them. That they en-
tertainod reasonable* doubts as to the legality of the claim made by the said
parties, and therefore, under the boforc-citcd statute, prayed for an order or
judgment of the Court, adjudicating and awarding and dccliWng the transmission
to the party or parties legally entftled to the said shares of stock and dividends.
Per Curiam.—This is a most singular case. It is clear that under the «i».tmg laws ?uoh a caM could not have coiue up, as it respects the rights of parties

who are not before Ihe Court,-i.arties interested not having been publioly adver-
tised. Butit wasbrougli'tunifer aspecialAot, 24 Vic. oap91, V

_ It appeared that twowsters^ jiyjng at Chambly, owned rcspcetivoly six sTiares
and three shares of Moitroal Bank fjtock. They each made their wills, by which
they agreed that the sl^rcs of the one who died first should go to the other. Mn
Glen, who owned six shares, died b^ore Lady Wil^n, and the heirs orthc latir now
claim all the nine shares. The clai4.anl8 produce the wills of thesaladies The
Bank say they are ignorant of the facts'; they are not aware of tlie wills being
genume, and they fyle the present, petition and pray the Court to'* determine
The Court having examintH the statute under which the petition was brought
IS of opinion that reasonable doubt of the facta not admitted must be shewn
It is not sufficient to say merely, I, doubt this or that; but there must be a
legal doubt expressed in the petition,' involving a statement of facts on which it
is based, otherwise the Court.can ha^ no jurisdiction. Here no reasonable and

.legal doubt was made known :\ r, .

'"

The judgment was^o^'t)^ asfollows:^.

The Court, &<j|j&c., consider^ that the said petjtioners in the above matter
have failed to show or set forth in any form or way any reasonable doubt ia
law in their said petition by reason of which the claim of the said mis en camt
can be called in question in law, or have failed to set forth the existence of any
fact by reason of which any doubt can exist, or which this Court can in any
way adju|Jjeate;pnd considering Wat the 24th Victoria, chapter 91, by
virtue of which the present petition is submitted to this Court, gives jurisdio-
tion to this Court to enter oa\\the consideration o£ the matters apd
things contained in the said petition only in ca.se any reasonable doubt shaU
exist ID the minds of the petitioners as to the legality of any claim made for
stock or shares, dividend or deposit, or any right in the Bank to come before -

this Court by petition as aforesaid under the provision^, of the said Act '

to have and obtain any adjudication or order-or judgment whatever, as
played for

;
And further considering thiit no such reasonable doubt in law has

been raised in the present case : The G<)url dotli reject the said petition m\k
costs.

. ; -^: I Petition rejected with costs.
/'. Crt^n-, for petitionere.

\
^

H. Stuartytox misfi en cause.
'

i , .
-

*

rf^(J. L. M.) ' ., .

J .

M>/
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poramSuim,.J. &
; •-•., ; j^o. 34&,v?' - "

•.

:^
".«

"• Browning y»y0ale.
'

^

Theplaintiffsuedtheaofendatitfortho' sam of£42^ for\oird an'd lodit.
liir.atlua Mel, known as the "Ottawa Hotel" in Montreal- from the' 30th
ApHl. 1854, till t;.e 6th July, ISUfuni fbr a portion ofwhich a^orth^'^r
dint had given him I d*aft pajalli at sight.

'
- ,

JyhiHplea^tho'defendant alleged that he' was and still is a minoV under the.M ageof twenty-ooe jeara, and was not liable to the plaintiff, ai,d could not be
aned nor could judgment be rcndcreJ agaijnst him.

'

*•
..Tit

^1"'"*^ ;'^P'''=J
specially' thnt for 'three years up^rds the defendi^

with the knowledge and consent of his tutor, and thefather and mother of the de'
fendant being dead lotig previous thercto,*l,td left hi^ domicile a«d had taken ud
. new domicile and residence H New York, a«d was carrying on irade and busj-nm ift his own name and for his o^n behalf, to, wit, the trade and business of«.agento;aeommerc.d associatidH in New York, fo. the manufacture and»le of gold pen,., and that ,n the <?zorci8e.of hi. buainess and for the purpose ofdling «uch pens he v.aited Montreal and.lodged with tha plaintiff, and contract-

"U thoindebtednes. for which he was.sued ; th.t tJ.o fl.i:r!ia- wa/uu^^aro ^
I the defendant was a minor.; th>*.the defQndir.t was bny past tht, age of «ub.r -

.y. and that his modt of living and expclditure in i). Lcfel wa^^ot'x^na^ve!;
greater than was justified by the rank and statUsn^if; of the

,, defendant under the circumstances. -
"^uuaiii, un-

Th^ plaintiff baying proved the facts alfcged> Iviifl in hia declaraticp and
special answers, and tha parties having boen heard upon the meriis of the oasfejudgment was entered up to the plaintiff ao fdlows :_ ,. "

'
'

m Court ... doth dismiss the plea af i^inority plidcd by thTsaid do-
fen a^t .„as„uch as he. the said defendaat. rwas a tracer at thi time he co Lc .
ed^the.debt for the recovery ofwhich thia action was brought, and ffiat he 'he«d defendant contrac^d the said debt in the course of his business, do^^^^Md condemn the said defendant to pay to thqjaid plaintiff^,

'
«°J""=V

Abbotty Attorney for^plaintiff.
' '

'^?

il. (fe C. i?o6eW«on, Attorneys for defendant.

(p. B. L.) ? : ' •

•
',.'•

-

'

^MONTREAL n 'AYfttlt 1861.

Coram BAMLtr, J.
°

^ '

• ; --".'- /• •. -I

_r " Vanier VB. Faikner.
'

'

Jool :-Qn'^Bne;pArtie • to droit i'ownit ton enqnfitemot ezamiiier m. i»n».i. -. .. . "^

Vic ch. 67.«^.61.,«11 d«7onue«fo«J?d^!^^qS^''** " "^ *»>•'.<»'»

I

Cette action est une dentonde eq borna^. - Le demandetir avant do. «.„

74?

«.

.

VmIw
vt.

ralliMr.

'li\

:-^:-A*:.^

»;
'• >^

< -^1

i»v .'
'

. 'i

j
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^
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. ¥ COURT OF QUEEN S mCU, 1862.

SU^Saoj^B. ^i qui p(^cmet attt

\*

^fens* ; en nutant qcie'clurant son eoqufite la nouvolU

H d'etre eutendus oomuio ttSuioins, fut mm on force.

Aprda la <rf6tur^aQ^^^«iuWe da d^fcndcur; le, de&an fit la motion sui.

vante :
" Sll(otion d#[l|i:part du 'iflt dcm^Ddeuiil^en autani quo dopuU la olj^^i

de son enqtiuto OB Ofttte ^ajiso, la loi cyan'jV^irrbia auz parents do servir

t<faJQin8 da^jS Ics oittiig|^ a«i oivil, BjinobstalM le OD«i(imo article Ju" titre

22 dd rQe()b^aanc8d|.g87
; et le ditpt^adcik^^dtant pr^valu^ea di||«ttion<

de la^di^e iflSi wvolri ^^fk. oljap^T; section 11 • ct ayan|Wvjfns|t son^^ujSte
' eramifjld ^WF^ftrents ep-ift favour cOTima s«a t^nJius. il, soit

mia ati dM^detir d'ojiiyinr de aouvcau so

parents,

demandeur.'^

|K>ur ^&blir

l..

*";,

- r . <?
'

k-'i •' '.•a t'Un'
^ - ;., J « ^,i,(i?/(?in<i/in(A<3 Court *«/ow),

^^

Held :«14t. 'rt«t»tB«M»l« ofml property In a d^lErlot wht^e t^Mme <tiMl been, but**t tta timm
„' '

. 8ii*clj;ij|ls was not 8itiiftte,l«ab8olut% null, tod »uiut»3equent'8alei founded upon it •!« '^ >

!^' ; Pg"y:.^;', •;):)'*' "' ' ^,,0 ' V „. .

'-.'" ,-!-

1

^^•Tl>a|^a%rir» title to pTOfortybi^niJ^obtaliid by f^od may be at|ack»d m any s^t li

,.. ^ ^^^^ sv^ji-tlue Is invoked, altbougb the ort^al pdMtlei to the ivaud are not paWM to i J

,
•^rd«TbatBl>rom|«M)tJr,nt>t6glwn by ati«r«W^te«J<;urtodisoliiMig«ian»ort)jageupon|iU propi^

|

'^ l^i''**.''^'*^**'''**? ''*^'V e^*^'^ wltbout ooMlderattonMt tbeWrtgaee waa created l«i 1

,

I

^ py,,j#J^a*ing,n6»lilld title to the property.
'

,

In thefcirpfrCoart,;Stanstead, on th^i 4th September, 186t,tbe foUowii^'

judgme^^as pronounced by Mr.J.U8ticc Short

:

v

u " '^'*^'*'^* */* ; *• considcring'Uat no valuable oonai<j|eration wa^ given bj

the said ^ntifj^T for the promissory i^ote' in questioq. -in), this wuae, but thai

V, the same ^waSmade and signed by said defbndanVin /avdur <tf said- plaintiff,

* the Ag4t or Atiforney of the Assignees of the ban'krupji estate, of the late w]
' liam^hillips, ^hq /j^imed io have a^M^age on part of the lot H( ~

"

7th Sangd of Barrislon, in Jhe posse^JjUfsaid defapdant, ia oonsidei

\ the said plaintiff should and would I^NPnod dischaige saidi mortgi

• payment by said dqfpadant of the amount of the saa^promisaory

oonsidorln«lait-tl^aa~^raintirTnrd no .auTHorlfy^ talce"«»ifpr^

1^4

,-j—^»r.„.,._ -^—t-^ -*,j«u
:

^'--^:-'-

-T-
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My defendant to plaintiff of the .mount of Jd p oSry
^^^^fUT'' ''''^' "' offered 'total'
Jf

.*.d the .jae to be done, doth dismisa the action of Baid
^../ra»fc to Messrs. Sanborn & Brooks, defendant', attor

b ari.pp,al was taken, and in appeal the judgment wa.,

Dflys.

eoofirincd.

,

t^ The

iisti^JT
•"?*'""' •'^*«"*^« ^ '« Cour do Circuit de Stan-

I un PhTll.«« =«^ ' .
"J^""'"" » Ja .tailhte ou banqueroute de feu Wil

Wictroue cenpnrlnnf Ji « •. V
"°°oraerait cn^ par luj consenfont o dit

pour U prix d f71 dcnVie d, '; .
/"!' " P''^"''™ ''^ ^^' ^«' No. 5,

^alaneeLdelfJiSJ frbt:r^^^^ '"'/"^'^ ^'^ ""-
t»tions, et«royant que le demandeur itlT' ^ T "'' ^"°*^ '^P'^^*'"-

vente d« 11 Janvier iSs, le dit WimZ'FmiT^'iTf
"" ^^ '' ''"''^ '^

,
»;i«ii, uuicnaeur, et J avait fait vendre dana le T>!<>tr;«f j> m . ^ •

'

d'autres terrains dp rrr.nJ« ..i j
i'lstnot de Motjtrdal, avco

I /raude et collusion aveo le dit WiUJ,4. 1>K-ir > .*^JK'""l«Sfgis8ant par -

I des t^i„a ainsi vendj et aSfC ^f ^^'' '°* ^J««MlSe „o«,inal

: Je sherif de Montreal jilfait nas le droi J-i ^"'^'^'V*'"*' !«' oons^qtjent,
^

»'<tait pas valable da Eml . • '
^*'"*™' *** "°" 1« vente A Stuart

^^A

^, \ -iiS^
T> .'

-^
"'-^•'^^"^.'•...j.llsa^ «'

..•n*

^
^^^:

•,^i<^
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s. rhiiiip*

Sanboro..

V"
X

,

a vuulu on fuiro r^.-tHltcr ; ({Uo le dofltansltJUr u'« pu offort, par son action, (]«

lib^rcr 111 dite tiy)iutlu^(|>io ; i|u'nu .teiupx (ie 'la oOnflothio du auHdtt billot, Ic

dcuiaodcur n'tUuitptiH iiuforixd (ut uW'puH eiicorip autorisd dl a^ir pour Ich ru-

pr«5MontautH du dit Wlllinni IMiillipa ; <juc le dit ^illuti en co qui rogardd lo d»-

mandeur, 'a^i($ donu^ sum aucune coD»i,d<Srution, et quo le paienient qtio |e d^-

t'vnJear bn feraitn'purait pus rcflut do libdrer I'bypoth^que en quctition, eu Mup-

posant qu'elU' e(xi it6 fulublcnient contraotdo.

" EivQu^Jo ddfeodeucconclut A la nullitd dea Ttntes raitas par le nbdriff^ugjr

a Stuart, pAr Stuart a Pbiltipa, parPbillips j^' J'ohn Sanboni, et iooUe du sua-

dit billet.
-'"

" DauB une deuzit^me ciception,' le d^fendeur dit quo le billot a 6to donod i

la oonditioD do' h liberation dc la dite by))Qthuque, libdra(iot> que le donmndeur

a promia d'obtcirir et| recevant le dit billet, mais qu'aprds Vq^voir re^u il n'a pu

obtc{)u, luSnie ft rofuG^ d'obieoir h dite libiraiioo, par consequent le dit billet

1 6tre d^olartf nul."
"

.

"

'

Tela sent, efi substaooe, 1c8 moycna do defense omployds dans lea doiiz ex-

ceptions, lesquetles sont suivies d'une ddfonite au fonda on fait.

Voici lea faitsqui^me paraiascnt £tre dtuMis au dosaier, eir debora de oe qui

est dnoncd dans les aetea sous forno authontique. •"

En rdpoddant 4 rnrtioulation de faita du ddfondeur, le dcmandeur a^ admis:

< lo. Qvi^m temps de la vente par i*llillips 4 John ^anborn, lo dit William

Fbillips dtaU curateur k la succossion du dit Thomas Scott.

2o./Que1[o d^orSt en question^ eu lieu au bureau du sheriff do liontrdul, Ji

'Montreal metnc, le 15 ddcerobro 18£%, duos la oauso'de Kerr contre Fti^ips,

,

curat^tti'.
^

"-^ -

^0. Que le District de St. Francois dtait alors sdpard du District do Montreal,

et quo le terrain en question dtait situ^ dans le dit district de St. Francois.

4o. Que le demandeur est luaiatena&t curateur & la sucocssion vacante- du

dit Thomas Scott. *
„

'

Voici CO qui «8t encore dtabli au profit du ddfcndeur, et c'cst une prattve

bicn importante en sa.favour: «. *
*

*^ Barnston, nth March, 1855.

itcceived thiu day, from George Sanborn, bis note for thirty pounds cur-

rency, payable in the month of January, 1857,., with interest, in fulpof all d?-

mauds against bim on fifty acres of lot number five, 'in the 7th range of (he

towni^ip of Barnaton, and I hereby promise to release .the mortgage in full

against his fifty apribs held by the assignees of the est!%e of the late William

Phillips, 00 the purchase of the same so soon as the note and interest is paid in

full, and not before. > .

(Signed), CHARLES 8. PHIttlPS,

Attorney for the assignees of the Bankrupt

*' ' " "EsUte of the late WilU»m Phillips.

« . AbuissioNS. , -

The plaintiff admita thfit the signature to the apceipt, drfencbtnt'a exhjbi^
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«M receipt j.th«t, or .^rtion of that, olnimed'^eb be ore.tcd by j;,d dofon- —«.,«,

the I. e Thoma»^8cott, »ad •« a part of bin Hucc««Hion ,up to th« ttl. of-tbo .

t:!i;:^sr
'^"^-.."fK-AMip..cu™t«r,<.o ^.i,^ •,

•

(Signed),, T.w." Ritchie; -.

.

St»n«t.ad, ^d November,Aseo. 1 "^ Atioraejr f^r plaintiff; ^
_

Le ^f«„d«ur cat ticrs-dfntour, en autant i,u,'.ij Jajfjt.do la suaditi, bvpo. -. ' .

kV,«e. I e«t im)«v(5 pur /leu, td«,oi„«. que John"^2r.S d^^^^ '

Hb avant Ic prdtendu ddorit du shdjiff.
PM(«s«M»on

p<.^fe d|,andeur noo e/^ son propre nom, mala commc, " Atebrnoy for 7he 1 '

T'!! t '''"^"^^P;/*:-**^ «f "'« I»t9 Wiilian^- I'hiHipa." Dant oo oaa en.dmcttaU n,a«c 1. viiidit^ dn billet, I'aotion pour en obtenir le pJ2c„"
no co»p^t paa a/den,a„deur, ™.fa blen a«r»yndios l>our ceUeZa

Maia ily a pluJ^d«irt^^^^ ,h^p|ff j, Monttdalest frapp* d'^ne
«.ll.«| absolne. Cie fonotionnai;r,^vail7^ana leS circonatanoe, de U eauT

P^^ njots. II n j/pu donner auoutS titre salable a St»art, le pVdtendu adjudica-

'

ta.re et celu.Wn • pn en donner. non plus ..i dit William Phillip,. Ce dej- > < •

prendre unehVpothAquesar son terrain. La nullit<5 absoluo du d^oret .LnT ' '

J).«

le. aW%ub^quenV La rente par d^erfit d'un Wrain, dans un aW^
attract .qtrc/du, oi 11 est situtf, soffit p.r elle-men.e pour entioher de frude

«.g,td£A,er..d<5tenteur,pMeomn.erestIed6fendeur. Toutes les Jtie.

t.STf'7 ."*^ autlrentiqaes q^i onfc dtd prpduits, me paraissenr.voir " "

TdS: p?n"^*^''*
•
"?"'.r°^

"^^ '• »"•« «» '« ^'«t. prineipalement *
d,«fe^ur Ph.n.ps en s. qoaliV* do cufateur 4 la sueoession de Tho'm;s Scott

Jlauraijf da sopposeif aa d6cret par.une oppoeitiqa afin d'annulor s'il <StaitW.laf«ude. Maisia <rfause d^^de^K, ^,,„, ,, .^^^^^^^^^^

qu '1 ?<
^toU pa, d ranger 4 la fraude, qu'au «oal«i|,, il y iuit participant, ainsi

que^d,tStuarUui-mSme,quinef»i8aitquelal|,rfit;r8onnom,
'

Judgment con&rmed.

«*

Bote & Jiitckie for appellants.

Sanborn de Bniokf for te^pon^ent,
'"{3, 8, 8.) ,/

.iE#"'

. « J,l.

r/

^

'
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MONTRRAL, M AVRIL JW9. ^ r> *

CVom IUdolby, J. ^ v

JVOB :<><)ii'un* il«lt». contrMt^ p*r iiBPBKnSHHnci<Hi« liidivfdutllcaiwl, »'Mt pMilu*
pur !• iocWI* •llo-m^nift. f^'^w '*v^7^'*^
Qu'iin*<«Mt« o^ iHml oflVlr <>i||,(M|i|Q«ntl<in nffliHKtt* d« IxmK^W, dont II Mt niimbni, Ae. •

^

Lc» (Iuinnii<icur8 MM. ('oftapira et CiittbaUi, amooida ,oolitBi« H0toUi4n, pour-*^'/

iuivuient le di/cncleur po»r $75.20.
|

'

Lo Guuipto fut n(]ini«;,iK!>>«.)« <]<!ftn(|DTir plnida qfie leu domAndeura lui

dovaiciit une Kjntiinte d« f6!*'t,5n, en vcriti d'un ^|yMlri||M0Wl|[^'''i^'^i^9
pii»ii6 dcviint Mtro, QjflflSn ct son xjonfrere, notairo^' l^er>d(^ombro

Les deinnndourM j^^pMdirent que d'apr^i on^aota la (Kmirao ^tait du« linn

pna an ddf'endour. v^k^ U soCi^US do *' Stuart ct Ryan ;" c| quo d'ailleun f&U

U no pouvnit t'opposer en oompcnaation, attendu'qu'ik

dividueiUniebU-ct ivant niomoVoxtstonofl do U
!, jugemtint pour V^stnandour.

nndeur. *>
\:

dour. "V. ':",/

eile duo au d6ren<N4

<Stoicnt parties

Booi^tl.

• Oirouard, u

DrttcoU, av(

'd, O.) -%

I'

> 4

/*

•V^-

jftNTUfiAL, 13 JUIN 18«l,
* \ /

'
-^..^Z

^
. '"^prumMoNK, J,, Asa. ^-'/ -\ '

- ''

- 1' -• W '
'

'*.

"No. 860.
'"

.,
. 1^ . -•

OmniUe Vg. Levar <i- Levar, T. S.

Jroc:—Qnt^le d^oHljnur <iul • f»it i|(ku( ii« g^ut obtenlr 1« p^rmlMlon «>< lever l« dMhut dui le

Lc dciiitindcur aruit oModu ju^cmont eontre le d6fendeur, cq 1852. Ed

1853 il fit tmicvner uno sai^ic-arrCt "^ipria^jlugemeut cntva oiaino du tiers-saiu.

Cciui-ct fit Hu declaration qu'il no pouvait qwtnt (j^isent, d<!etar$r oombicajl

-,pouvait devoir. £n ootobro 1S61, le Uors-sai^Tin^|ip aouveaa f4^ sa d<$cra''

tion oompldtjiot cello fiutc en l§53^ddclafti devoir. .

'"«
, j

Le dftmuiidcur qui AvaH fai( d^f^HjIt d^B^Kn qja'il ItjUVbt piermis'de compa-

jraltre, aux fins de fairc pdrimer Tinstitnoo, et que rinataooe fut f6xiaiibe, vfi le

d^Paut.'ilc^proofider dot>ui8 plus db » ajis>^I<d d^fcndeur' fila «ette motiMau

^effc, la oopsidd^nt comm^ une moU^fJ^jS^^tirse, et.0by||( aper^r^^

..iignifie»«n demiandeu'r.'.^.'
''-

" '^^,\_,f^^' ^''-''^^t ^'^W -^ "-

;Wntei

remption,''d'ailleurs la^d«Maration du tiei^srflaisi fai^||^ocitobr« .1^1 ifitiint une

SQit'e ou le ooitipldmei)! d^ ci|l)e par lili.d^j$fait<

interroflipue^ j|^r sei^dettz faisons n risle eat

lu^jti^n Jlk^eArarBallS. - ;
"

Bilan^^paxa dcmandeur^
"'

" sRi^c^^poBi^ftndeuc. %

O^imer, CQBseil da ^emandeon

Per Gii^<m.-^Jja dff^ndcur ne pouvait cOmparattre (Ze»U^^ lai faljaitla"

permission ait la cour. Oe prqc<y^^de sajm" a c<a &|ff9t1WnteTlb&ij>re la pd- -

i3j^ p^rempdoD a M^
^Oigemvai sUr la d^'

1- '• ,
^

V cieii) c(

- Martic

|,_„^..i,_,-::C6'

*'*SJtco

P^ ^ ^'dc|>:

* Yid» Law ReportarrliN C, pr4, Batttngnd IhtbaraU.
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COUR DB CIBOUIT.

^^ MONTRIAL, JTih 8KPTIMBER, IMJ.

Coram Badqlit^ J.

Me. MM.

McCulloeh VI JUeNtuin.

upon It! being Mi.bllihtd br n •ffldMlt of the Pltlotlir. that an awtrd pvrpoHInf io b«m>d« »ft.r Both), totb* p»MI«.WMlnftolm.d« wllbouttaoh notkt, tb« awtrd willb* Nt

Id this oauae, wl(|ch wa» an totion upon an account for £22, the amount of
««ttain plumber worV dono for ih<f Defendant by the Plaintiff, the mattera ia
issue wero referred to h^o arbitrators. ^
The arbUratora madi) an award before a Notary of a sum of $50 in favour of

^he Plaintim The aWard alleged that the parties had bean duly notil}e<l.

At the hearing on^jko merits the Defendont moved that the award be homo-
logated, and the Plaintiff moved that it be set aside, on the grounds that the
partieo did not appear by the award to ^ave been Psent, and that as wos
shown by his afdavit, be had received no notice of the meeting of the arbitra-
tors, and had tM no opportunity of froduoibg evidence or being heard, and
that the award was thorefdro illegal.

M the argument Morri$, for Plaintiff, cited in support of the motion :

Jfc*#f» vs. Verroneau, L- 0. Reports, Vol 6, p. 482.
0»iell vs.sJM|pA, Q. B., L. C. Reports, Vol, 9, p. 440,
Brown el ojfca. Smith et al.., LXJ. Jurist, Vol, 6, p. 126, and
TFaMon on IBUration, p. 256. Il ^
iVr CMrtam.^^e motion^o set aside the oward must be granted, it appeor-

'

ing by the unoont^kted affidavit of the Plaintiff, that no notice was given to
him of the meetiiJPlho arbitrators, otherwise the Court would be condemning
.parties.not belbrJJ ft. ^^Sj^' -^f ^ . ». '%. "''

'Torrance & MorriB, for ^tKlkW. '
-T

• j

John Monk, for Defendiiut.' %
(A.M.).

^ •
'-

'^.

m
:-\r

" "^r-rV " j/^- " -MONTREAL 27 MAI 1802. '
• ^ .

f,

'

>,?;'.' /.
'

Coram Smith, J. -•

*•.
, ~ '^ No. 8088. 1

';

" '"

»
Crevier VB. tSauriok dit Santouci

jfufr* i-Qu'un billet noUrt« rc^u en brefSl ait preioriptible par lo lapa do cinq aas.
''

La Demandour poursuivtf^ur le recouvrement de la somme de 216 liv., an-
ciei\ cours, montant d'un biilefe ajgnd par le Ddfendeur ot rc^u en brevfit & St.
Martin lo deux Avril 1841 ; Mtres. Filiatrault et Decelles N. P.

_ Cd billet est ainsi conju " Andre Sauriole dit Sansouoi ," areconnu
""^t confess^ devoir ^ Pierre Cfevier lasomme de 216 liv., a. c. pour^rfit
" do pareillo sommo fait au dit oomparant dis avant ea^ prilentos, ainsi Willa

,10 .

' •• --» ^- -' '

T f

. m

_.-*r

Tprr—^—^ff

Wit,
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ta u.fc.», ou •« porteur 4 prtmlAro Ucuiun.!. , ,„ «„ p,jr.„t liDt^rAl li^iii li compter do
r*Uon.

U iMfemleur ph.lda |« pr-wrlpfU q«(„,,„<.„„„|, et cflnohu or, conwfc.minc*
fM rcnroi de I'tction.

'

/Vr C^«iim.-CV billet ^Unt payablo .. or.Iro el ,K>«va.it Ptre tnn.port^ par
•ndOM«meot,* <H.t o..ni.«J<,aon.ni..nt prworiptibi* p.r l« U|h. d« oinq >hi d«piii. m
dBtP, attendu qn'il nt jmjnhh H dnmnndcf
Lo simple fuii de h p«.Mti,m d.t co billet pflrdovunt.Vot.irw n* pt^ft dm

•lRfct«r lo lundo do prfwription npplicnblo en pareil mn.
Lo| jumiinrnt dc lu CourW ciue oo billet omI

est r«)(ivny«<o.

ZflmMjrr ,t /'nVft, BTnori^ du l).mnnd«'«r. . i .

/f. d' &• Z,»»/?/»mmi;, iiVdo.itu dii Iksiendiur f.
'

'

t e«t proicrit et«n oonii^«|iiene« Pootioo

Vide p, L. C. Report, p. 41 8. LntoW «t Cretl*r^2 Vol.-Ihirerdw p,244 k
|a note.

n r

\

>'

' MONTnEAL, 1.1 JUKV 1803. "
, /

/'

Coram Monk, J.

,. Lfn Si/nJieii tie la Puroi$u Je Lachint vh. Fnllnn, ' /

^
'<^'«'"ne» •ur.lt .ul»ltMe«r*n.,.nlw.l„9«iUMl.ntun«*Bl|wprol*.trii,t..

"""I""'*

«ton *trt lnt«-r|>r(>U comm« un avov .iui.|le n-« p*i ch»n|,« <le rlUiilon. . '^
.

"

^

^LfsrSynditM dc Lacbino, nomm^s et ,nj<ij«!ffnt en vertu du statut qui pourvoit-
rt I erection des ,5Kli8e« cnlboliquos d.in.s lo Bas Canada, avaicnt poursuivi Fallori
pour recouvrer Tun dos puiementH t'ciTu, ,ur le mont^nnt ftuquel aa proprWtd
nyait otiScfitiwo pour loreotion d'utm nouvello e^'iiTO dans la paroisso d<^ La-
chine. Fallon plaid^ qu'irn'appnrtonnit paa A leijliso oatholiquo, mais i\ upo
denomination protostanto,- qu'il avait ett5 inarii, lo 21 aoflt 1850,'8ulv«nt lo
rito do IV^'liso pr.i«byteri(jpno d'l-^oosso, ct quo lea cnfnnta no» tie oe tnttfiago
nvaicnt ot«J olovds dans la doctrine do cctto dpliw; qu'ilavuit notlfitf loCj,r«5 do
Laohme do cea faita par lo minis-tiro do M. Wrijfht ct son oonfrOrc, nouirw,
par acto du 20 do noyembro 1861. >,

' V ,

Lea syndics r«5pondircnt qu'Jl tftait faux qaoFalloii eOt profosad attoune autre
religion quo la religion catholiquo

; qu!au conlrairo, il avait ouvekcmont profosad
oette. dorniiro religion, ayant un banc dans I'dgliao jusqu'A assca rdcenimont;
quil avait aignd los requOfcs n<5coi.sairo8 pour obtonir r<5reotion d'uno douwIIo
<Jgli«c catholiquo ct d'un presbytciro dans la paroiaa'o do Laehine, taut auprAs <le»
au^orit^Ja rciiginuseft quo das autoritds oivilea. Quo lo protOt invoqud dans la
ddfcnae n »,^itM Ut qu'apri^s rhomologation de I'aote do oOti^ation, ct lor«,«e

• 3 L. 0. Jiirlat p. 65 Morrin . Legault dlt Deslauriera.
1 2 h- 0. Reporte p. .335 Laro'cqnc ct al., va. Aodrews et aJ.

-''J\

41
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^-^ ,

.
, .

' -P Mai

rite d«
1 <Jgnw. pr«.bjttfnen.,« dKoo«o ; ,,«• Ic, eufan.l „,«« d. J 1 i

oalto d.n, 1 4gl{«, pn,te.Unt. •„ question, •„ oompagoi, do m fnmille •

d^ o.r .. i ullon otait cutholi.,uo ou prote.t«„t ..„„t I'.dopUon de» prefer!
p«)o^do,po«rp„rv.nir«l„co„»eructio„ du„e nouvelk ^.kH.^ d.„. 1 ZZ '

uiont.urlaDttiurede«nor«ya„ce,refti«ttderipoDdro. *

/)«. / :* ft

Jog"'"*"* fut lmii.«diatn.ont rendu pour |« DeroandeuM *'

Wrrmiy*, .fc JlriiM/ro«y, pour lo miondeur. / I

;
«/on» Monk, coitBcH. '•

'

;

!' ^OlIRT OP QUEEN'S BENCH.
MbxTKEAL, a™ JUNE, 1862.

6«m«. 3.R L. FI. LaPonta,... «.bt.. Ch. J.. Dcval, J./Mondelet. (C>
; , ,

A. J., BauNtAu, J., arf Aoc. .
. V

No. ao.

HON. IB. U. IIARWOOD Jki vx.

4ltD
{Plaintift in Court Mow,)

OHA^Ute P. WHITLOCK ft At,

AltilLLANTI.

Ue!d

{Ufftndantt in Court below,)

lUaPONUIiMTI.

inal right, and th*t a
[/*></a/ cannot aflbct

untlonal right.

rttraU/toOal btuod
Ijeadil and wigniorltl

""ii^ T "^^ * ***!« '*'*•' U« lagal and nut . oon*'r.*rv„ n »« original d^nl if eoncwaJon of1^0/ the ,/,

^

hd toL?
"'"""*' »' •««'» right, «, M to convcwit from a

M

tod. That even were woh right oonventlonal InlUoharaotof •

nlor.
"wwHoo-orthe *mm1 • tiU« daedi and dalWary ofeoplM tberMfto the S«ig>.

H-w.<>LBy,mthe8upeno,OourtatMffltreal, 00 the 30th dayof December. 1861.' I ! ' " iwn g ij&iWi I . . .^M.....— .. .. .», ,
I, I, -..M . ,1,1

':;'.--:; :;..:,;;.: ii^
^ ^ _...•/ "^

"K
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^^

*^}

'1

Htrwo-rt *nv Thevflction in the Court below was ia»ttWte<^Joth«toOttth6f'Aprilllji3«,.:i^ I

Whitiook Ik ai. Louise Josephto CharHer Do Lotb^o^i«(al9Cbf the faidflppellnnt*^^^^^
'

of Seignioressan possek^lbii oF tii0
.f!<•/ and Sl'tgDJoryof Vuudreuil, aiid hef

husband, the lion. Ri U. Harwood (the othdri of the App^Hlfciti) for th^ purppsf
of redeeming and tnking (i^rejrirfi»e, re<en»V «

..

Charles F. Whitlock and llarrifi* WbitJojsk, as uoivir^^

. ;

' "" Jolin WhiUock/a jFV situate virithiia^ithferflai(di^

'. / . < . ^nd caliod and known j|S, the.If^C^dijy/.;; :/\'^:':l:.' :' h\j'^%':' ^•'J':-\;i^y-.h'M,

- . By her doclaratibnj^the female Ap|iellari4 sets oyf her tJtlVaa *fii<^ SeJgijiotws V
'

a^'<5ngth, but,a8itwasfullyadwUt<)diotljeCt?J«ri^^
.'.•-',

,
;v is decided unnecessary hell'eW detail >h»'«Bine!.^c^""';';V:;'''.;Vv ;''/•. w":

'':/!' ''^,.'^' '.':'':':"

•\
. ;

' The declaration alleges, thatjth© i|i^iehw8^/was origijBdly. jekiteded'A^ <ift*

: : ..
,

deFie/et SeignSirie, on J6h» l4th of 4pr}i,fl768;>^ the then Sejgnioi- (^ ;

-
v.C - Vaudreuil," subject to fealty^and>oi«iage and to; the rfv^ft t^^^^ |,

t,;- ; ''The modern whigJjt^the 4aid Jbbp WbRlocb ;pftr4iia§cd- /^W Choisy an^
^ transmitted the gitae'to Char%%ad4 H^'fi^t Whitlock, iiid Ihft duration of/

,
.

their respective possftssiatts,; are alsjo aet out at length in thia°-d«lclaration,;but,T

. «s they were ato^lly admitted in, thevC'(>ui't;1^|(JW^iiiy^ unueces^ry/tp
<rcUt?tii lncni-B€r9. ,. .- Z. / - .-' ,.;.

- .;

"r The,I»efend«nt4^1edf:;^a8.: By the %t il>M cijiitcnded that Jfi^.
^^

;
'^^^\ *^*^^ .iwa?;^fijetiVe in a oeetaiijiiartiottiaf, and bj4he asodnd it was Mlegel

' V th^^H^f^a^JoM Whitk)c)f hiidacq^^ to

_

t|iifl!^fiet but jiiiip*^^ theadniissi*ii8sigdedT5y the
' -^ ^fearties was (it'la tbou^ghtX^ do away with any pbjectionsattempted^ be raised

,

\ t^ytlJh^plQW, it,M^ them. / *
'

: . l^r^i^fie^iPdt^anl Mirth gieas itov up^^e JlT^sriptioo^^404ays whi<5H"tte elaun^
*

V tbelforniec pie* jto riiii fro gatl^j^ 'time tl^? aa#«HP' Choi3|f wag ijidtiSfid and
tlj^ coiitlrart «tfre»f^hibit«d^nd, l!!y;_t]k^latte^ after th^tlrafe!^

/M*hicb"J%4pplhnt« became co.;aizant and.^aessed of all the .dieeolsj titles^;

. .
and d^dniferits appertainitig^'jto th^ aad after du(?i^ti(^'fchPreot'

..J yp the appellants.' .-;•. ",]:>'""-.,. j''^'"''':
;-:.^,, >/'^,:v, /.:r A/' ,{'.< 4;

n^ tfee matters pre^pntly ii^; (jpntest^lM been previojislylfetermined by judicial

- i<3 By tE^, 6th and ?lft pliKis,.it was cdatended t\\jiii t\i^-appa^at'^<>ffr^ifidiei

before action bfpught wete insufficient. Of the q^^ be taisfid.

" .h' **>«8e pl^j^ it ia eti|ttgh tQ say, thaV in thp ease oJP |-i5<^;* /^ ru^^
f4Ue is neeeasaiy- wid that tbo o/fre« here tMde wbi^ eUdoBtly^^tt^^

' sufficient, and::tlie^poi(nt,;^oreover, waa not urged ia 9itIier'courfc
-J^^^^^,

? ;-•

The 8tji ple| was one tjlaimiVg impensts et amUi'orations" titileaet nicesiaires.

.
'.- And-the nipthrj^lea ma fJ^v^erali^my^ .jy-'^yi'C

^'''-'^^'^^^
'

,|IarriQt Fhitlock dfe4jtaiMrtS^)ty^ ajpid tbe Rijspondents \

-^ took up the tJMtoncc a^ tie passing t>f the Seigniori^ r,

-; 1 • Amei^^iSent'Aot of18^, t^y fy^djvweapf^i» flfe^iTei»,con<«nMflnce, by MfUm '

' .they allegftd:—^'"th^aftCTj^au/ «.|f>|iO^^ olmiion'itL.V'ihittAfPa de
^'clarattflrt nreptiqnei

- liW

u
-•—"--'. -^ -. -J .-^^.,i -r^- —^ -. ^-*w- : - - r-^V-

.
. ,^m -m .£-,.*-.—^>^-^-U>Jj

,ak1f^r' » i-t^ ill iti TJ^J---— - - . V,-,. ^4.

(ffigiaal Dafoada)9tnM

.if .-.-••

-Vk.' p'.-- .*>-'».:.\-.;- -

K. '>\r
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"J^pSv ^- !• "? '^-"'' con^entionnel, claimed to be^xercfe^d^.^^..^^

^^'^^W^ 2?'i^ -^ ^ '" ^*^ '^*''" ^''^'"*' """^ *»»•* if Plaintiffs ^
liSt **^

"^'J
*^ '"''''" ^^ ''•« """""^ »»»«-' ^^'•'"tion mentioned

^

•- ViS^iT^J?^ °":^ ^"* DefendantsBave b^ome relgased from Plaintiffi,' d«^

^

T V^ *^ *^^*'^' """^ *" *•»" Defbndants will verify
"

•*

i -^J^I^SIW^I*" ""•' '' "" ""'"""'^ •«-;'-.*« we™

?'*lr''*"^
*«^"% ^"d; rwp^tively admit as follows • \ '

^

^^f^ ff ' ^^r!; '^^"^ '"^ "^ ""^^ •» PlaintiflsVdeclaration
,.

'^-^
^- 2. i^a"*JC.«M 0. d« I^bini^re conceded or grant3d, by.the deed of th. \

*

.fi,^;.i«A«rt, ^ff « -7 ^ -^ «-?«"•""' «"u»eu«u or grantsd, by.the deed of the

- S^^V tr'*^^ rlS'y^T'''!^
andaixty-eight. referred to in Plarntiffe :v.

'SS^.S T-? ^^^"^^^ '«-d called Choisy as mentioned i» ^
,

j^id dw* *tid 00 the terms ih^reinl mentioned which is the same Fief Choisy in

'i}$\^^^^^ Michel eIg. A. Cde Lot:

''mfh!^
Sa^^Ma<,by,ihathe, Mackay, shoald take possession of said

^^

F,ef|Jh0lay,th^wh6le as ,n,„tioY,ed and :on the terms mentioned in thedeed

4.^dcrthe;will alleged of ^,E,;G:A;Cba^ti^r d?^^
d^t^rs m^tfbed in Pkintiffi,' declaration took affer his de&, all his estate

f^^my. *«^ ^n^ h^ acco«lins,^.^he terms of said will ^

^^-
d^

pl^Ohtifiy dedlaration, ^jd still does, havingluired
: '.' *^l^'»e^^«'f«*«4««loFier father and the nartiti^* nf *J.«

° 1...?

.

'I's

1

,1.

gUI or fcef father and the partition of the seventeenth

'

^edand i»ODty^-ne,;alleged in PliintiflFs' declaration.

the Same littdipr 1

^'^^il^^:^^^'^ -««.r™ne,aiiegea m Flatntiffs' declaratio,*,
:H^,4»laintiff8 before murrwge made the marriage conttact' alleged in their dacla

^ ^^^^'^^r^'-g^-f »«'«°''d"it- l^he-niate'Pl^ntiffhoweyei.unde;.
Wiwr^fAtto^^^nd Mgen^ «™ce their maAe ad-'awste^dand still does administer the^aflfairs of saidlTaadreuH Seigni»rv? ;

"

btw^t, h^m and Samuel Macfeay afore«.idi .acting by their Alforneys^amcd

^^t^ nuia|.e^^ tVg^inStnene^ of^hich i'aAnitt^:^
.rWM.opowe«of>^^rtfos.act%™^^

.^^^J
^

U^a^. ref^rr^^to i, Plaite 4^.r^o^ at b^i^ing[^ ^

;
;W of the fi^t of May, piShteon hundred and tweatfeight, fyled i.^^^^^

.
^y ^<fM>

won ft ,,(f..i|fc,„/,),i^ ,, ,>tj^^ „f ^,,^i„t,. ^^^ to-^nfirc Baid^ET"

t
I

*
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-i

awweoaatHuWhMock in his possession under the pr^rioiit deeds aforesaid, between Maokay
#MUoek fell, and him^and another object of which was to purge hypothecs.

,^8. Since the death ojEJohn Whitlook, Defendants^* g^alUi$mi Defendants

t •?'"** «!f«e d" instance have possessed as owners thereof said Fief Choisy, and
thoy «rc now holdinj? it. A

9, Eihibifl^Nos, 8, 13, 14 are true copies of the several original dooumenis
of whicfj they purport to be copies, and l;he originals of Noa. 13 and U were

,y:,™*'J®*?tI signed as said copies would indicate. <

40» Oneof tl^esaid three daughters of said late M. E. G. A. C. de Lotbiniere

:
was under twenty-bne years of age at date of, the partition alleged in Plaintiffs'

<Jcclsration. " .

' '

-. •
. . 11. All births, n^oriages and deaths all^d in Pjlainttffs' deolartltion, or, in
.Other pleadings in this eause, are hereby admitted to have taken place as allied.

% V , 12. Exhibits A a B b were written by th^ male Plaintiff ta C. Whitlook, on«
- " 7

'«*J'

')>« defendants, in eighteen hundred and fifty-six, as in possession of Fief
Choisy. (Tfeis admission given, under reservation of Plaintiffs' right to move to

• reject them if they have such i!%ht.)

13. The Plaintiff R. U. Harwo^d was present at the Sheriff's sale aforesaid,
•when John Whitlook bought in the frief Choisy as aforesaid.

14. The^ Plaintiff:! in this suit are the same persons as were Plaintift, and
> I^e^«n^'»nt8^?«a^t><f» represent the same person as was Defendant in the action

^
number two hundred and ninety six (Nb. 29§) en retrai{ fioM, of the declara-
tion in which cause n true copy, is fyled as Defendants' i;|hibitC ji, and a true

,„!'. -copy df the judgment iu which cause is fyled as Defendants' Exhibit D d and
a true copy of the Plaintiffs' list of Exhibits in that cause is fyled as Defendants'

^ Exhibit E'e.. -

: / \

{. / 15. That the FieflDhoisy in question in this cause and in said cause number
-two hundred and ninetylsix (No. 296) were and an one and the same fief.

Admissions 14 a«id"i 5 are given without waiver of the Plaintiflfe' right to move
.
to rejept the siiid copies of declaration atd judgment, if they think fit so to
move, h)it Defendants reserve to resist such motion on the merits thereof.

The parties consent that for the present the Plaintiffs' right of action be only
judged upon

;
the question meant to be submitted, for the present, being as to

whether Plaintiffs have right, under al| the oiroumstanoes of this case, to exercise
or claim the droit db retraito£ Fief ChoiSy claimed in this action, and should
the judgment be favorable to Plaintiffs it is agreed that the damages and
rents, issues and profits claimed by tjiem and the fraU anUUdratiom mites et
loyaux conts claimed by the Defendants be matter for later consideration an4 to
be ascertained in due course of law by an 'expertise or by other course if the
Court see fit, and' the rights of the parties in relation thereto detexminad by a
future judgment of this Honorable Court."

r V The cause was argued in the Court beliw on the 27th May, 1861, aqd on
;,the30thofSeptember, *8"61, The Hono^ble Me. JtrsTic«B'ADOLBY,jbe!fbre
whom the aiigument.had been had, ordered a re-hearing, on the poin^ Raised by

t.
.the |ilea of;>«£» darrein continuance.^ The partiM,having been re-heard, accord- j

•ingly,judgmeptwa8 rendered on fho.30th of December} 1861, dismiaiing the

05.

I • ''
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;?•

ofiih?*
^'"'* '""'"« ^'"^ **• P"*''^ ^-y "»«•' <'0'"«el"«« well upon the merits

''•^^'^*^^

ast for therejebtioa of certain exhibit therein mentioned fro^^^ mth. cause examjned the proeeedings and evidence of r^ord, and 'e^^^^^^^^^motion and dehberaied. doth reject the said motion ; m odsiderS hat^he<^oU rfe re.«,.. stipulated and «greed>tween the p« ties fn and 171^(1 ofconcession .n th«. cause fyled by th^ Pl„i„tiffs, Ling date the fouHeentb

pt, N«^:^7d :r"' ""?r'?' ^^^ -ty-eightixecuted hereW
.
pr|«, W«|ary, and witnessen, and fbr the enforcement of the. exercise of which

^dedby th.8 action, cannot be maintained; aUo considering ci'aio„rfa«/ Lt
Seigniorial fights and duties hare by the Legislature of this PravinceS
wJrA ^ I ^ ! ""*'°" *""'' **'"? "''^""'•^ •«''» annulled absolutely antf

the *.id Defendants;,ar r.;,m^ cfinstonce have by their pleafvled in thiscauscon
tj^nty-sevcnth day of November eighteen hundred ami 'thirty-eigS invorfth^

"

benefit and adv^itage of the said remedial legislation so made as afoZd d^th

'

.fo^^the reasoy d^said dismiss the Plaintifis' action, and by coZ^ 6j1SDefondant and Defendantsi,«rr^r£^a dHmtance witBb^t cost,/' T
tharhI'VtL?irp'''"f

^''"'""'^ his judgn^ent in opej^Oourt he statedltha he wished the Counsel, present to- understand, that hiS*j«dgment turned'

H^m • f^mrn^^ «o(i^there^.Was limited toi^^^
The following IS .'copy of such original d.raft .of judgment*:!!- ^foul

1S^TT\ ^'"^T' ^' ^^ '^' ^^"^ Amendment Ae? of ifeabohshed, .bsolute^y and without indemnity or reservation of any kind th^riX.of rc^ra,^ claimed and demanded in and by this action, and. considerinJSt

and resp^tive qualities, haV^ by their plea in this cause fyled o« the 27th E «>
of November. 1858, invoked the benefit and advantage of th^^ l,*v L mSOS aforesaid, the Pourt. dismiss this action with costs"' - '^ '

Jr!Z !nt W^"^'/k^?*"^'
^'' Kespo^t., ai^ued that^lVThitlock ^4 '

*i nl f " ^T ^"/"^ ^^''''' Snarwood and wiie were ini«: :

'

.JaWe^now. of giving Respondents-what J. WBitlocfe gave fbr^e -^ei; Zd, .1^e^f^ could no^retrair.. Pothier, Fiefs, torn. 2, p. 192, small^ition, (Juyo?
Fiefs, vol. 4, pp. 15 nni^. He alsj^ended that Appellant* wete ;rong i^r

'-

"

c^nchiding to^etra^re upon the xk^t volUtaire, which was «o«Whitlock-s ae-
' '

^^^'^f^-^^'m p. 241. hAiso argued that Ao Aoit I retn^tM^

rtJff^- .T>^"''"^-"^
*•'* ^"8^°"' grarftor having, rctrieted tSe' ^

«ght,>ndin.pttl.ated it oniy as a ripht personal to himy^lf Tt w»n ntipnb^^d t^-^

r ' w

. i'S

r

•M "A
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r.. «,

lit >;

4iMwaodk U.X, bo att..cl)ed to=Jt|io person of tbe original Seigneur cmcidant only, and to be ex-

•wwuock t Bi.
erciscd only by him during hi* |ifotini«. ThftJJaad reads that the retrait may
be cxmisea 'par le dit Setgneu} conuAdanL' The words have reference to a
manin life, acting.

,
In the present ouse the grantee was daughter, heiress appa-

rent of the grantor. Maywe not suppose that he meant that she might (after
-

.^ .
his death,) sell if she pleased ? 6 Tbullier, No. 412 and also p. 450. He also^

'
•

• Jfrgiied that fdodalitd having been abolished, this action could not be main*
) tained. ,- .

^' Btthune, for Appellants, oontended that although land in Lenox was takefl in
part payment of, the acquisition of the Fief, a valuation of ?Uch land was never-
theless agreed ^^ti in the deeds of acquisition giving the transaction, therefbro, .

all the chtiraoteritios of a sale." He denied that th« Appellants concluded to
,retmire on^^cret, and argued,, onthe contrary, that the decret was merely

'
.

declared upfi? in the declaration aaWl^cret volofitaire in its true .sense. A«
^(M«^. r«o tl^' restrictive char^ter. attempted <to be put on the reserve which the Seig-

•
, ,

,
"""^ °""^®' °ono«r9»ttg hfa right of retrait, injhe original concfession deed, he

.'
'. also ar.ued that such a',>!oustruction wus entirely opposed tp the law of Lower

Canadiv And, as to the'question mainiy/ if not solely, rdised by, the judgment
' i '

,
of the Court belowy he submitted that the right of retrait iov^t to b&enforced

'

'
' m the present case is^noHhe retriiit cqnoentiouel referred to ili the statute, but

, the retrait fiodal. In the judgment as recorded, the Honorable Judge alludes

y •
totherighta8."therfroj-<rfere<rat7 8trpulatedand agreed between the parties
in and by fhe deed of concession in this cause fyled by the Paintiffs, bearing
date th0 fourteenth day of April, 1768." Thjs evidently is an error, the right
*ras not the result of any contract and agreemeht, but (as stfeteoi in tho appel-

' -lants' declaration) was such as the Appellants had power to exercise, M
\fy the

Iaw,j»riJie land
J
" the reference' to such right in the dee»J of concessioa-of the

-^V being nothing more than a mere decoration or admission by the parties
'

thereto th^t it existed, and that the conceded i'/e/shbuld at all times be held
fiubjeot to such right. But admitting even, fbr argument's sake, that the right
in question was conventional and not purely feud^l,:aie:,«onfidently submitted,
on the authority of Baran Lafreni«re, Appellant;iMd Cuthbert,et a'l. Res-
pondents, decided by, this Court on the 2nd Marchjl'^t, and of the ordinary
rules governing or interpreting the retroactive efect i)f statutes, that the legis-
lation relief Upon has no legal application whatevei^ t^ the present case'

LAE0NTAINE, €h. J..:_I1 s'agit d'une actjon parlaquBlle rAppelante; seigneu-
'^

' 'ty ^
,

"^'*"'.'' «* «^P'^« de bien d'avec son muri, pretend avoir le droit

4Wer Je retrait f^odal, sur les Defendeurs origmaires, comme legataires uni-
'

versels de feu J^hn Whitlook, repr<5sent€8, depuis leur diScds, pdr les Defendeurs
*

«n reprise d'lnstance. L'dbjet de I'action estie retrait de I'arH^re'fief Choikvm^ dans^la seigneuriQ de Vaudfeuil. L'introduction de Ja demands remoote'
au mois dAvnl, 18^4. ^Ainsi I'action si elle compete 4 la Demanderesse,
aait ouverte longtea»p9 avaut la promul^ion du stafut qqi a aboli la tenure '

aeigneunale, et-qiii ne date que de 1864.
^

/
'

Plusiedrs^exceptions rraction-ont ^ti^jH^ehKSes avant la promulgation do'

v^-

ce sHitut. •Mais, depuis cct^ ^poque, il en a ^tdajoutfuoe^autre, uniqueme

¥jrr

.e^'J

.>^''-
:>-*v...

>'•
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wu: lock * »i.;

fondle sur le 8tntat de 1855, qui a anendd oelui rf<. i«ki u ""1 ' *

exception, le, D^fendeur. prdJdent qTl. ^^^^^
rf Sv 'IlfcT '?''^r"' --*•-«.

<Jtait rdolam^r Taction, a Vtd aboli par Je rtufdTrflir T '
''"•^-•' '--<

That for

7 .

:7

1?

'rctrnif nf Pi^p /iu •
i • , .

"
' "^ excMise OF Claim the droit de

-claimed b^ttm and the Zl i
^;9»-g??«»d rents, ieaues a£^ profits,

^trfr '^ ""-'-'^•-- by<rthe.r,Ws if the Courtis fif.Id It

'•

tween th ^''''}^''J''^'^
^^e rfro.V de reirait, sUputated and agreed be-

"P^ n«tr '^""'''^^ *'''^^-'»^ ««"-^i- in this cause fvled by the

^d^c a d^^^^^^^^
-^^ thousand .ve^hun!

'' ttwle!^^^^^^
betbreSoupras, Notary, and witnesses, and forthe enforcement oft the.exercise of -whtch^said rfrotV rfc retrait as stinuM!!and agreed-upon, the said. Plaintiffs havepraceeded by th s acln cannfj

"SXvi. ^ T 'f'"''
""

f^'^'*"'
'^^ Seigniorar rights and dutTet

•'^iSv^t^^^^^^^ WrCanada a d 'specially^that ih^^taA droit th-r^tr'ait, demanded in and by the PJaintirs ac

-rrefor or rr
""^ "' *"°^"^' "^-'"*^'^ -^ without ifjn^therefor or reservation /Aereo^.Vand farther considering that^he said Defen!^

''hJr aI '^r^^^***'^' <'ishteen hujidred and thirtj-eight, invoked.the

u ?K ni
the reasons aforesaid, disfniss the Plaintir« action, and by consent of- th^ndant a.d Defendants ;,ar reprise instance ;ithout C03L" .

vof'rl"-
'''^^r- -^- ^ '>P-> ^ -oins ^uelLnorable uS f

;

voulu renvoyer au motif qui est d«nne (frfns la sedonde partie Alors iU„r»^»
-

bo^les.I^emandeuYs de leur action,- uniquement ^ rE desl^TiwS"de la tenure se.gneunale, et.pa^tant du retrait conveniiomel, qui est leWw '

quel le jugementfasse allusion. II aur.it don^c en cefte oc aU doLTi c^
'

I0.S un e&i retroactif Si le droit cie^tr^it en question ]^t^^'^ -'
comme uadro.t,^su.ltnnt purement de la conventio^ p;;t^e en 12^^* '

^on d. 14 avrll. 1768;ai,si que le Jugement le ^Z.^ aZ^'^ >
ee sera.t,uMro.t-„de retrait conventionnel . e. U r^^^.^.^ "^'' '•

f!'

ii

m

^A

i',4

• 4 ll

i^'
7:"

c

* ;

.15' •ft

^i •J* %
^f'

"
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Rarwood fc

wkltlook A-

-4.** MjLk
:;.;,'d"

^

."^.^

*^

„^,ce point .lo vuc, a d^jA dfc< d^ciddo** fiivour dtt Mfgrtour pnr4 |HKewe0r4(W
„,

nou« nvous ronduV-lo 2 mar«, t861,'di^fl(»lao«uW da Bwoo Lttft^kf^s -Ai#fll«t;;'
ot Cutlilwt ot Qvtro., Intimis, oonflrmatlf du juiieaiont 4, preiiii«jr*i b»tto^ //

.

.

Mali l« rotrait ftodal est qq droit io^al qui on imui en propra* tormev ^
1« 20eartiol»d*ikcoutaiiie d« Parw: "LaSjigwur foodul piittl preWm, r^
tenir et avdJr par puiwanoe dc fiof, 1« flef tenu ot niouvant dtj Iwj, qwt «^|
vendu par eon vassal, en payant le prix que I'aoqudrcur en a builfe ot <H.y6, «t
1«8 loyiiiu e^uateniQUH, dans quarante joure flprc\3 qu'on lai a notifi« la dite veatfl
«(icxhibd Ujs controls, si aucuna y on i» pai-dorit, ot d'iceux. haiU capkji" -

'

^
Dtttnoujin abion dit, quelque part on c6miuontant cot nrticlQ, que le retrnit

fj6()da] <5t;<it enpartie coqventionnol, quand mGmole tltred'inKodatioo n'od con- V
tiendrai| rieii. II admet aono'qa'il est, avant tout et principalement, \h19l
Qu;il.80it purement I%»1, ou en partlo le^al, ot on p.rtic oonVentionobl, la dori- '

H n.Cme. Lo droit do I'appoLunt 6tnit rturert, et son aotipy in--

atatuts quo Ton invoque. Cos statute ii'ont done pa I'uffectl^:?''

qtie cos 8tatUts parlenfnomniemeat du rotrkit feodal. , "
t'S*^, ,

cootentlonnoi (dit cclui do 1855, sec. 4), qu'il ^tajl permis au
.

lUl^r uniquenieat pour lui assurer le fOieuiont de« droits de mii''

S

^
if.it le pri^ont note." II est evident quHug s'agit i<?i que da .

''
'ijl^'^'ypP'"''***"''"

n« fleigueur vis-a-vfa de 8*^1 censitaire, parcon*«S.
.lm|Ptit,censueI, qiiL ne j/buvoit exister 'qu'en vcrtu dune stiiiuiali^ii

dans I'aetp^dWensemeBt, et non du rctmit fc^odal qui apparieqrfit ausei^neij/
dominant «)tttr& son vassal, Haus sfipulation, mais.pur rettet s^ul d<i leloi. Sih 4e seoeioa dustatut de J855 n'a trait qu'au /etrait censuol, il ne peut pa*'-
cbniprendre Ite retriit ftSodal,- ^ta..t I'un et I'autrei^gis par des regies diff^Vonteil"
Le atatut de 1834 dit bien, a la fin du 4e article de I/i' section 5 : " Mai? ^ droit
de retrait n« sera pas cons^ ^tre up droit luoratif." ^Encore icj, bien que le %is: '

lateur-sembleau premier afeord, employer le mot retrait dans unpens geo^ral il- v
est copcndantevidentqu'ilji'eritendparler que du retrait Qonsuel, car ilemplofi '

'

lemotduns une^olause ou il,ri<s t'a^t quo des droits qu'un seigneir peut avoir &
exercer centre ses censitalres, et non contre ses vassnux, droits dont il presferit .

.1 dvalu^tjon, en vi|e de Kindemnfl6 qui doij luf6tro accord^a. ;•. ^ .
"'

J)an8>aote de coneession 4«i 14 avril, 1768, le seigrieur conc^daw ^e r^wVve "•>

.*r«j.Ue8tyai, le retrait f^odtjl, en ca? do vontede|out on departieau fief C%o.«y
%'^

J.
il <Jnc6de l^^lle, m^b. ce n'est ^as une stipulation ^u Inoyen de Quelle c6

»*'

,

droitjRit avoir so4cxistenee;#rariitaeji par la loi. .Cost une fmpfe f^- 1
•serve, .msereedanra'ao'te, oomme declaratjon de la part .du concedant qui vfe.

^
i 1

,

nait de renoncer, en fowUtde sa fille, 4.rexerpice 4h plusieSrs droits t^ux '
• -^

•qj,
I ne voulait pns que cett* renouciatlon s'^tendlt au droit de retrait fgod^.!;

'-'

1^ la Ta pretendue rhervfi, {>ouf mi^ux cxpliqaer TirVtention d^ 'jJarties
° >* "

.
Le fief CJioisy a passe, A tjtre de vente, des main| do Sa1uu«l McKay, qui eu

'

-^t alors le propridtaire, street aU contra^ de c«acoaon, ;n"oell(« deljobn"
'

^

Uhitlock II y a done eu ouwture atj droi^ de retrait f^odal V "Cette vWe
^

a pas <StS noffldo au s^igpeur, et Whitloek rie lul a pas exb.i)d ses contfats, ni'
diceux bailM oopio; KD,unn^,y,,,^ 6rt done bien Jou^^e i exci^r I'^etio^.^-.
jen retrait.

.
, ,

' . .. -. ^
.

t.»
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%

* ,r ^vw«i vr yUJfilliiM-8 BENCH, MT :

|^*^'*^^*^»»«i»«l«'nont pfonouDoed by the Court:-" L» Cour * * B.rw.HH,4„x

«<i?i f^"* q«^»'.otioa de 1. dom.ndere««o, «<5p.ri5e de bien. d'aveo wn «-'""'52 • -•

' >^S du nolSfe
fi«f <^^-My. que ledit John Whitlook « acquis, Am de .

looaal »u profit d« !« d.te ^^^i^rem; que ce droit est un droit I^mI ct non
' "

.
oo«ve„t.onnel;o«'ifest:^onfld:t>^ 20e artfeb de la Coutume de Par Z

.
«Le seigneur ftomi^cutp„„drerptenir et avoir par puissanrdetfVeS "
"tend et n^ouvant de 1^, qui est vi^ndu parson vasLi, en Z^SiuI ^S ^' '

-

30. |?onsiderariJ que^lamMtiJ a ^te ouverte, et ,£gtne intcnt^e avant la

'

P-^^al.s a^v. d«4.^n««.seigneuriale, qu'en^;::: «

fMal.^ma.8 8e.lle,nentdu4trai^ ^
eottOn du retrau

^^

40. C!on»id«irantiiue,danil'ac^deoonce88io/du-H
Avril 176fi ui: n.

«onc«5(f,afl^ se r4sem him, il est vwi le retrain f«T.i 1 '
S°*"'

<le Darlifl dn <li* feif /^* • -m
'

'®. '^«^""^«o<l»'. en cas de vente de tout ou „ .
.'

.l.r .1
"^ * '^f^**"'^'*^"*' concede 4 sa fille, maisqoe cetter^serve n'est

ISrd^J-'^'T
T""^^^^ *' ''"'"^"* '' '*'«•* ^«>^ «^«'' ^'-^ existence pT^^^^^^^

/exphquer ie« inteoUons de? parties a I'aote.
* '

J^A ^r'fu
''^ ''"'• ^^°' "™ cireonstances, I'action de la dito dcn.andere8sepibo^dait valablen.eRt.et aurait du 6tr^ maintenn par la cour de oremT^r^

W;etqu,parU,s,,„ent,dans,ej^^^^^
jA dip. demandetcase, de sa^dite action, ii y a mal j^gd

^»e, |)9B«^4rfJ««»iit, le simple droit d'aotion de la demanderesse 4 1'effet d'p«r;^.te dit ret^ait f^d. daaa les circonst„„ees. fOtJu^, etqntl'Slw

'•11
•

. 1.

f.' 1

1 1

Jl
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/

Bwweod
and

Wbltlook

ft us

^
—

—

,

1

L

blemont a la demanderessfi, ollw aont oonvcnuen que los domuiugos, v6ntei, pro-

fitii et revenuR par elle roolamds, ot/tea frail, aratfltoratioDs, miwR ot loyaux cpftto

rcolamds par lea ddfendoura, aoruient lo aujat d'unoenquAtoetd'une adjudioatioD

ulMrieuro, selon la o'oura de la Iqt

Infirmd le susdit jugeinoat ()<int aat uppel, aavoir le dit jugoment rendu, lo 30
Ddoenibre, 1881, par la Cour Superieuro ui^gaant k Montreal; et oette cour, pro-

cedant ii readro le JugemeDt que la dito Cour Superieuro aurait

da rendre, dt^boate lea dits ddfendours do leurs ^xoeptions et dofensea, exceptd

I'exception par laqwelle des impensea et anidlibrationa aont reolanides Hur la

quelle exception il est prononc^ oi-aproa autaot que bcnoin peut Ctro pour lo pr^-

aent, dit que la dite action dola dito dcmandcresso est bien fondoe en consd-

({q^Dco declare que lit dite demandercsse a, pour los oauaea dnonceos dana na dd-

I

olaration, le droit de prendre, retenir, et avoir par puiasance de fief, le suadit fiuf

I Choiijf, aiset situd dans Ln dite seignourie do Y.audreuil,.dan8 le susdit district, et

, tenu 'et mourant de la dite demanderessc, lequel dit fief Choisi/ est designd

^ commeauit dans I'aotc de concession du 14 Avril, 1768, ci-haut naentionn^, ctjsst

compris duns les liniites suivantes, savoir : Une torro et conoesaion acodrdoe

sous le nom do Choittf, situee en la seigneurie de Vaudifeuil, (lo tout en bois dcbout

& r^poque de la'^oacession du dit fief,) de la contenanoe do quinze arpents de*

- front aur.toitto la profondeur de la dite yergneurio ; ainsi qu'/6st oi-aprSs dt^signtf,

tenant' d'un bout sur le doTant a la Grande llivi<3ro ou Kiifiiire Outaouais bor-

n^ au nord-ouest quart d'ouest par la concession de GubrieFConstant au uioyen

d'une ligne allant au sud-ouest quart de sud de la boussollo et borate au sud-est

par la ooncession de Jacques Bertrand au moycn d'uoe ligno ^nt au sud-ouest

un degr^, quinze minutes au sud do la boussollo, le tout conformement aux pi-

quets plant^B il y a environ. deux ans par Jean Baptiste Orenier, jlire'arpontour,

Icaquols alignoments so conserveront oinsi de part et d'autre jusqu'a la profon-

deur de vingt arpents, au bout desquels le ingme front de quinze arpents sera

repris et conduit jusqu'^ la profondour totale do la dite seigneurie de Vaudreuil,

par une paralldle d, la ligne do separation entre le dit fief et 8eign«urio, «t k
concession du dit Gabriel Constant, condamne les dits> ddfendeurs par repriiie

d'instanco a quitter, abandonner et delaisser ik, la dite deuianderessc, '«ous tel

d^lai qui serai cot efiet fix(6 par la dite Cour Sup<Srieuro, , le susdit fief" Choisy

oi-dessuB d^signe, aveo foutes ses ddpendances, droits ot ^laolumonts honorifiques

et lacratifs, aioai que tous les titres ooncernant le dit fief, etde lul rendre, payor

et delivrer toutes los ventes, revenuB;«t profits du dit fief Choisy re^us et porous

«/^ par le dit John Whitlock et scs diJUT sucoessours, le tout, en par la dite deman-

'^r' deresse payant aux dits d^fondeurs par reprise d'instanoe le prix d^it fief^que

> le dit John Whitlock k bailld et payd, et les loyaux coustemens, confonu/ment

k la loi, et ci-apr^B que le dit prix et le'^ dits loyaux s'i^tCtltemens auront dtiK^cons-

. tat^s par la dite Cour Sup^^ieuro) et flous tel d^lai qci/il plaira & la dUo Cour

Superioure de fixer, par son jugement'd'adjudioatioDet condamtaation d'ltaterve-

nir ; et aux fins ei-dessus, cette oour ordoniie que le dossier ou reijord soit ren-

voy^ 4 la dite Cour Superteur^ li^ant a Montreal,-pour ^uo, auivant lo susdit

accord intervenu entrelea pw^Qllri£t?,;<^Jl(lipir da pr^sent-jugement, il soit parvelte

Mw6A€ selon le cotu^s de la m,-; (ft<-jii''^ratiqd« -de 1^ dite cour, &
1 '

"- 'J'^,
'

' /'• "" '"
.

". •
.

;-% . n •), «.*. «'
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COURT OF QUEEN'S BENCH, 1876.

) ^ » •

, ^

/

jUblir le monUnt des dominagM, rMtos, profit^ et wenu« r^l«ii<^>krkdlte .-™«r
i ,domiDdereaM, et le motilant du priz du dit flefCA<»*y, qui doit kn nm\mn6 u^i'^ A- '
'

tiOBi que lea fr«i«, «m61ioratioa8, mittoa et loyaux odata qui ae aont ttSoUtttfa par
l«f dit8 d^f^Ddeun, et 4 prooonoer toutea aentenoea dji^udieatiid^ etjda. o6ad«m<
nation que le caa pourra t^qu<$rir i oet ^rd, iSuia'A r«5g«rd'aea aotfii
oonoluaions inoidentea des partiea; le tout do mani<k7f donnor «u p^tSs^tatJugf.
men|«aon plein et entier effet; ot oette oopr oondamne lea dita diifendeurp par
repriae d'inatanoe, intim^s, aux ddpena d<$jA enaourua en ladito flour aupiineuro

'«t auz ddpen8 8ur le present appel." ./ ,
'

•'

,.
. B^thune cfe Dunkin, for AppollantH.

^''"°"* "^ ^""'^ bek)* meraea.

„ •MacKay «fc Au*txn, for Respondeota. /

'

-f
" ,1. couR DU B.y^j6 Dig; la reine.

EM APPEL.
,(

;!i 01 IiA OOUa DE OIHCUlT, DISTRICT" DE MONTBEAL
" .':!•', '

• . /

T
-. . ^

/: MONTREAL, )(«B SEPTEMBRE 1862.

Coram Sti L. H. I^afontaine.Babt,,Jcqe en chbp, J. Duval J., Meredith,
''':/•:

^;,
;,:.... ,, J., Mondelet, J.

" "'«,,,
^ ; '

,-''' "
F. X. BOUCHER, '

.

'"
/ -

.
^

-
„ /

. ' i,D»mand«Ur en Cour t^firitunty*^
m- i " AppblaKt.

' --^
: 'LOmSA.H.LATOURiTAL. ,

•
,/ „ ^ (J^ifntdturs tn Couf In/irieun.)

-_
' , »'A t-'j » • ' mriMBs.

^ d'eu«, qui e,t ln,olv.bie,d« «hir« i lour crtMoler oommun d«. ftfta Irl,. d«. oeU. m6mo
•otion,»nienetrareipoDtableieux-memcs. ' ^ '

,

30. Que IM endoweuri dun billet proml»oiro, pouwuivto.Teo le Ureir parune aoUoi
::^

,
P»«««»'>ttoui,«rearetendoMeuri,p«rloio6meavooatetptaidaiittouB auMlfi^
partment) par le m«me arooat. ne wnt pa. ooD.idir«i oommA ayant une oonnahMM
legale de« moyen. de d«ftnN employ*, par lo tHwir, leur o<Ki«tendear. et nriont &LOixMi oonnaitre lAgalement leg incident*, procidta, Jbgemento, nl appeU Intervenw lur ta.moyens ds d*fe/w du tireor.-et qu'U fkat pour rendre leii endoMeni. re.pon.able. de»

., raux fraU '>ccl.lonn6« par le tlreur, leur dtnonoer le. inoidento interveuna .ur la d«fenwdu tlreur, et *«oialement les appel. auxquol. eette d«ibnie dunne lieu,
i - 80. Que la iiinifcation db l.ppel lnterjct«, par le portour dd billet du Jugement rendu sUr ladefenw du tlieur, qnolque feite ao prooureur oommnn du tlienr et de. endoueun n'ert

„.; I««"n«<'*n»n<='»«<>'>'»<««»n«edelappelaixend06aeuw,iK»Mtaitwiarer*poMa6i«gdd.
frai. oneouru. .or cette appel.

r-^—

^

y irMw»«i»uM

tW^faits et le droit en (question dans cette banae reaaortent ^ea faftums dea
parties et des opinions des jugea rapport^s ci-dessous. j

Factum de VAppelant.—Ij! jugement dont est appel a etd rendu en la Ceur
4e Circuit pour le District de Montreal, par Son Honneur M. le Juge Bertb^f

'

le once mars dernier, dans les termes soivants :
,^^,

;
"Considerantquele Demandeur n'a pas fait dea denoneiations suffisantes'

«t tel quo vottlu par la loi, aux D6fendcurs en ootte cause, de I'appel pat lui
interjet^du jugement rendu contre lui, Demandeur, en une cause mue au terme
aip^rieur ^ ce District de Montr6al sons No. 728 contre P. G. Lemoine^ iJ^

.:L

» »

/
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L

'"v',

1 I II I I

fcodeur en l«'dit« oiaa^«fao 1m pr^Mnt* IVrfiideuri, lo dit Jag^ment <)taot

.yffttt—et QOMiddrant d« plua qu'U
' oQrdia entra lea dtta LMfehdourt

'en trt U dU« oium wofl No. 728
Ira tanir reaponatiblea d«e luitee 'dnn

ottilfe, et qufl pour ces raiaonM le'dit

oobtre leu dita D^fendeuhi, pour .

^.

^

^ %^

^K

eelui reqdu on la^itft oaiiae lu 2!> d«

n'jtanemurpreuve do oobeert et

aetttelH (fmf at par ioura I^feqaoa et pUidoj

et ladit P. 0. Ijeiuaine,, qtftljjuiaaont loa f/2i

plaidoyera du dit P. O. Lumoipe eh lad
Peroandour n'a paN k) droit d« ae doq'

lea laire oondamner an paiement dep /^ain qu'il a enooiima pour faire oaaaer'et
infirmi-r le jugetnent du 29 f6vricr 1860—comma ^Unt dea fVaia aooeaaoirea
auiquela ila pourraient fltre tenua oomme oauttona du Demandesr, pour oo qui
a fait robject de la deqnando ou action port^e contra cut et le dit P. Q.Xemoina'
conjointwi^jn* et solidairomont, par la dite action au Terroa Sup^rieur, aoua No.
728, adi^boutd et d<Sboute Taction di| DemandauF aveo d^pena." /

I)^n» Stt D<5clarotion Tappciant alleguait: V " /
•<JuVi >[outrtfBl, lo 8 aoQt 185S>, Pierre 0. Lemojjbe, menuisier, ^e hCM do

MoiitfiJal, avait fait aon Billet Promissoire par lequel il promettait pajrar, 4 troio
moia de date, i. son propre ordre au Bureau de la Banquo du Pouple/ la sonimo
defSOO pdur Talcur re{|ue;q«eoe Billet, aprds avoir ^t6 endoaatf par le dit
Piere 0. Lemoine, I'avait 6t6 sucoesBivement par Louis A. Ht'iitour et Jean
Jaoquea Evariato Bibaud, Jes Intim^a, et avaitM ainsl traift^rtrf, pour varfur

%K<}u, au dit Appelant qui I'avait fait protester & <«ch<Jance, foute de paiement
Que le 24 novembre. 1869, une action avait M iD8tit^^e au nom du Dc-

. mandeur, Appelant, oontre lea dits PienPC G. LenSorn^ Louis A. H, Latour et
J. J. E. Bibaud pour le recouvr^^t du montant des dits Billet et protCt
la<iuelle action avait ^te rapportdMj^Cour Sup^ricuro pour le dit District lo

& ddcembre 1859.
.'^^mms

Qu'h cetto action '^ <^'^ ^i^^H^H«<i>(^ avait oppose une Exception \
la forme fond^J^ sur ce ^e Iflfjl^pierre G. Lemoino, avait 6t6 erroneraent
d^sign^ commo menuitier

;
que laWe Cour Superieure ayant raaintenu ««^tte

Exception et renvoytf4'action de I'Appeiant, ce denier avait appel<$ de ce jugc-
ment H la Cour du Banc de la Reine, si^Sgeant en Appol et que cotte dernit^re
Cour avait renveNle dit jugement, le 8 juin 1860, aveo d^pens tax^s i^ la
sommede £39.8. 1.

Que des Copies du Bref d'Appel aAnt 6t6 r<Jffulidremcnt signifiecs !i

Henry Stuart, Ecuier, Avocat et Procureur arf «<cot des dits Louis A. H. Latour
etJl^E. Bibaud; que les moyens de ddfense emploj^ par le dit Pierre G.
Lemoine dans son "Exception tida forme ^taicnt connus des dits Intim^s et
ayaient ^t^ ainsi employ^ Aleur vu et su, de leur consentement, par suite de con-
nivenM,et collusion entre le dit Pierre G. Lemoine et les dits Intim^s; que ces
demMTrs avaient eux m§iliie8 employe les mSmes moyens de Defense' dans une
Ex^ption par eux plaidee au toerite de I'action en question, alldguant dans
leuil dite Exception quails n'avaient jamais endoss^ de Billet fait par Pierre G.
Lemoine, menu titer. '. • ,

'

Que le 6 juillet 1860, I'Appeiant avait pris une Execution oontre les biens
njeubles du dit Pierre G. Lemoine pour le montant du memoire de frais tax6
Ifeur J'Appel da jugement rendu sur I'Exception 4 la forme, comnje sus4lL|fais

• "
'

', ' -'•'/ ,-
-I r

'

'\
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I

fc'« ftm iccrun «.r l« dlt^ Mliitiori ^taitrit de £'1^6. 6. I.«,uclii, ^inli au dit ^ -
.,

;,

'

.
iK^woife, forn..knt la .^.mme d« i:42. 4. fl:~.,S lo, di.. Inlirtl.*.. coramo'- V,.
g.rpD«« ou caulioijN do dit I'icrrq (}. Leaoin,,, p««r lo pai.i.MM.t do iobliumloB "

priDclpaVootttrMl^, au mojcn du dit billot. 6t»knt tenu« do p..y«r 1, I'nppe-
lant ct«8 f^ld, qui 4tMcnt ud woo«iM»ird de peUe d««e». et .«ui avuient 4^ uneou-
run pour ptrvenirtu rcoojimmcnt^du montant du dit Billet; quo Ici
<it«iont conjointemciit ot •olidairemem tcnufl, ovec lo dit Piem i
p«i«meat d« eoa fr»ji«f, wit oomm« oonc^qaanoo do lour oautionnem'
nbii comna doinBi«ge«-iDt.5rif«, niralUnt do leur ooftnivcnce, o^
plration aveo le dit I'iorre 0. Loinoino pour occanioRirar oea froia.

En oona^uonce lappelont damandait que loa latim^a CuMcnt.
coDJ.)inlniout et aolidaircmeDt k lui pajer la aonimo d«\ l&.DO •!
at dopepn. \

'

A cetto action, lea Intim^a plaiderent qw'ils ne pouvaiant fitrs MBpori83.pi,
del fVaia reolaiii^s par lAppolant; t|tt'il D'^tait pM an leur po»#olr d« ftfre

^ ccaser lo dit Appol dont an reate, tla n'aTaioat pas eu avis Idgal, et ^p'ila n'avalent
jamais^M mia en demeure de le ikire oeaacr; que la dWnae* par eus fa^to
n'impliquait auouiio malloe ni auoune 4aute de leur part, et qii'il n'y avflit '«tt

aucune oortapiration'ontre eux et l« dit Fierro 0. Lunoine au, iujet de U 4lilf
Exception & la forme. . .

'" V
La conteatation 6tant lieo et la prcuvo faite do part otd'autre, ail moyoft

d'^rits et d'admissions la cause fut argute au m^rito ot d^bdu£^e pour \m
raotift ciprjni<<8 dana le jugeuient oi haut relat^. " '

'

'cl^i; i ,, /
I^'Appelant croit que oq jugcment oat eitond. coutrairo A IVqulM, autW

qui r^gissont les mntidreajde la garantie etdu cautionDeWaot, et *,UJogiq»e
dea fhits de la cause. '

;;""
' .! i, *c '

, i.

En effct, il 8u£Bt de jgter les yout sur renseiiiWe *m oiroonstapOfld qu|."oot
accompngne et suivi 1|1^ tniinsaotion qui a donno lieu A 9|8d«bat8pour sta con-
vaincre que la position ia^i, I'Appelant est loin d'fitre ^nfonae aux rdgles i}«

lu plus commune justice.' > Void trpis personnes qui, aprds avoir contrjiotd'ane
'

obligation solennellC;, re'^isent de lo remplir ct forcent I'Appfelant de lour faire
un procis. L'uno d'elles, le pjrincipal obligd, qu<f k preuv^ ^tablii 0tr»-hBidk^
vable, dans un butqu'il est facile de coniprendro, a recoursaux ezp^ienta d'un«
misdroble chieane pour se.libdrer, et oblige I'AppelaBtd'avoir recours A un tri-

bunal supdrieur. Scs oautions et, oo-obligi^s eiuploient le ni^omojco do d<S*,

fenae qui devait leu^ rdussir^si l»Co|ir.<^ppel ne fut interwnue, «i I'Appeloof

•

«''

S

1 3tM,

s
,

5.H ''V
i

I

II

0'

ayanfSjgfinitiveiiiet^bbtenu oontro eux Rus une bondamnation pour lo montftnt
de sa c|eoneie', se tourferait > poyer des frais enafurus dans rexeroice Idgjitii

de ses^droit^ et occosionnes paFTa mouvaise foi de Pun de ses ddbiteftrs, «u>ti
et Bflrrei'deuxaUtres "qui n'auraiont pas manque"de redieillirJo b^ndfioo. d'un
rdsafltat favorable li ses prdtentionefj Si les tribunau? Banotionnaient do tela

protd^dds, 1* securite des transactions et cotttfoen fiance qui est I'ftawi et la vio
du/oommei-co cesseraicnt bi*it6t d'exifitor daps la'socidtfi. Auoune garantie n»
paJ^itrait assca forte, auoune caution assei solvable, quand il sficait au pouvoir
de Tun des ddbiteurs, qui aurait-eu le soin de gfe meftre 4 I'abri do t<Ate respo'o-

<>*.,:?v

.
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»f2 COUR DU BANC DE LA REINE, 18«6/

Boucher,

Latour ot nl

^?>

Babllit6 personnolhB, do foroer lo flr6anoior d fairo dos frais quelquefois plus oori:
Biddrables quo sa croanoe, Sana Mpoir do reoouvrement.

J
Mais 81 1'iSquitd, dans^la pr^sonto iqstanoe, militeen favour de I'Appelant, la

l^i ne lui est pas moins favorable. .

C'est une mazime oonitadte ^t indubitable que les endosseurs de billets pro-
lissoiros et de Lettrqp '^ Change soht do v^ritables garants ou cautions soli-
aires, et qu'ils sont tenus, non senlement de I'obligation prinoipale, mais endoro
le tous les accessoires qui en d^coulent. Les auteurs qui ont traits de oes ma-
;idros, tant sous I'enipire de I'anoien droit que sous I'aiitorit^ du nouveau s'ac-
lordent 4 donner oe oaractdre 4 la garantie qui rdsulte de I'endossement ; et il

/est digne do retnarquo quo le m(»tiv<5 du jugement de la Courlnfdrieure, sads
statuer express^ment sur le m^rite intrins^ue de la question de droit, implique
d une mani^re claire que la loi et les auteurs soft <iu cote de 1*Appelant. S'il
en eftt 6te autrement, la Cour Inf^rieure n'aurait pas base sa decision exolusi-

,
vomept sur I'absence- pr^tondue de la preuve de certains faits. Sous oek cir-

'

.
Constances, I'Appelant no oroit pas devoir insister davantago sur la question
Wgale, se contentant de "reftrer aux autorit^s suivantes :

Pothieb. Oblig. No. 404. II (oelui qui se rend caution en termos g^no-
Taux) doit aussi etre tenu des frais faits centre le principal oblige ; car cos frais
sont un accessoire de la dette ; mais il n'endoit 6tre tenu que du jour quo les
poursuites lui ont «t^ d^noncees;^ etc."

Grd. de 1667, Tit. 8, art 14.
'

Mass^, droit eommeroial. T. 5, No. 34, p. 46. " C'est (jlonc la rnSmo obli-
gation impos^e k pWsieurs do faire ou de payer une mSrne chose, et do la fairo
ou de la payer totalement,icomme s'il n'ydvait gu'un seul olligi, qui conatitue
la solidarity passive." 1 '

Id. T. 6, No. 86 in /I»|t.«-. ^^ L .,
Id. T. 6, No. 368. " Dans le silence des parties, le cautioniLent indefini d'une

obligation prinoipale s'^tend 4 tous les aOcoSsoiros de la detti, mSme aux frais
de la premidre domande et a tom les frais poatirieurs A la dinonciation qui eit
**t faite d la cautioih.

Code Napol^n, Art. 2016.

l5)gron,^T. lorp. 360. - ^
i

Carr^ et Chauveau, T, 1, p. 654, Question 553 :
" Mais il n'«n est pas moins

wai que cette nouvelle cnfSance est n.5o H I'ocoasion de la premidre, qu'elle est
venue la grossir, pour ainsi dire, et il n'ost pas juste que les avantages
que le cr^ancier s'^tait primitivement r&erv^s lui soient refuses k I'egard
dune augmentation occasionn^e par ses debiteurs eux m8mo3...Nou8 pen-
sons done en d^nitive, que lorsque la condamnation est solidaire pour
le principal, elle doit I'Stre aussi pour les d^pens."

Gouget et Merger, Diet, de droit commercial. T. 3, Vo. Jugement

BodiAre, solidarity. NdS. 93 etgOO '
-

,

^Code Napoleon, Art, 1384: « On est responsablo non sqfiloment du dom-
itaage que

1 qn cause par son propre fait, mais enooro de celui qui est caus^ par
ie mt, des personnes dont on doit ripondre."

*

%



CQUR DU BANC DE LA REINK, 1802. 273

Sourdafc responsabilite, T. 2, Nos. 751, 756, 760, 761.
Paisqueles faits sont sculs en qu«Jtion,.vojon-. si I'Appelani a alldjiio «uf-

fisamment et a prouve asses, soit par lea admissions des Intimi^s soit par Ics da-
curaents produitaau dossier, pour maiDtpnir la position qa'ii a priso ot f.iiro
pencher en sa faveur la balance do la justice.

L'Appelant avail aIi«5,'ue,'eDtre autros chojiss, que les lutim^s s'dtaierit con-'
cert^s avec Lemoine pour oppos^r i la demandeune^ exception A la forme
80U6 le pr^t^xte frivole que I'on sail; que ce proedd^ avait 6t6 adopts & leur vu
etsii, etde leur consentement

;
que lesIntimiJg avaient eu notification'rdgu-

liiVe de I'Appel, et qu'il y avait eu conspiration et collusion entre euz et Le-
moine pour privcr.I'Appelant du bdn^fice de son action et hii causer du dom-
majse. Or, les faits suivants se trouvent oonsi^n^s dans la procdHure

:

lo Les Intimds et Lemoine plaident 8<Spar<5ment, mais n'ontqu'un seul et
mOmc procureur.

2o Les Intimds produisent eomme fafsantBartie de lours moyens de defense
une exception foDd<;e sur le mSiiie motif queTexception & la forme de Lemoine.
.3o Les Intim^s ayant ^t^ poursuivis avec Lemoine par une seule et mSfllC
action, ils ont eu d^s lors, d^nonciation des procedures de I'Appelant et il»
etaient mis sur leurs gardes pour tons les d^pens futurs,"

4o Enfin, le bref <ftVppel et I'avis de cautionnement sont signifies et laiss^s
pour les Intim^s entre les mains de leur procureur commun.
Avec un tel concours de circonstances, esUil possible de croire que les In-

times fussent ignorants des moyens employes par Lemoine pour sa propre d^
fcnse, et qu'ils n'aient paseu connaissance de I'Appol ? Au contraire, Wen
vient-6n pas forc^ment 4 la conclusion que les Intim^s n'ont pas pu ignorer ces
precedes, et que les conoaissant, ils les ont approuvfe par leur silence et leur
consentement tacite? N'est-il pas dds lors Evident qu'il y a eu collusion,
c6nspira(;ion entre eux et Lemoine? La conspiration Sff prouvo par des aote»
tout aussi bien et plus sffrement que par des paroles^ et quand on voit qu'il y
a ^oncours et simultaneity d'action on pent dire santi crainte, qu'il y a eu con-
cert, entente prealable'C'est idle cas d'appliquer ;«e raisonnemei^ qui s'ac
cbrde avec Texp^rience de tous les jours.

Au triple point de vue'de I'equite, du droit et des faits, I'Appelant devait
done r^ussir en Cour Inftrieure, et il a pleine confiance que cette Cour redre^
sera le jugement qui a ^t^ rendu, tant pour lui assurer, rint^grit^ de ses droiS
qu« pour r^tablir, dans une mati^re si importante, I'apnlication des prinoiftes
legaux. .

Autorili^s suppl^m^ntaires de I'Appelant. i -

Code civil. Art. 1135. Les conventions obligent non-!seulement ik ce qui.est
exprim^, mais encore doi^toutes les suites que I'^quit^, I'usage ou la loi donnent
i I'obligation, d'apris sa nature.

|
.

Effet de I'enddssement. '
(

Story, on Bills, 3^me edition, p. 131, No. 108.

Pothier, Change Nos. 79, 80, 81.
^

•

Pardessus, Droit Commercial, T.-g, p. 1X9.
'

Chitty, on Bills, lUme Edition Am^ricaine, Nos. 241, 242, 243.

RoQeher,

Latou'r ot al.
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Boucher, Iactum des Intimi,. Lo faiseur et les ondosroufs d'un billet pro:ni».oire niaut

5. , .

«W pourfluiv.8 par «ho soule^flt mfinie actioD 6imnV d^fendua MpariJmJnt
y une cxeeption i L. foimo prodi^ito, par le fulseur soul, fut maintenue par la CouJ

iBftSncure ot dc^bout«5o par h Cour d'Appel. Cost pour reoouvrer^dcs ondos-
8cur8losfraisencouru3 8urcetappolquelapr6senteaotionadt^intentdo. Eile
a 616 ddbout^e sur le prinoipe que pour lo qioina I'Appel aurait du dtre do-
00006 auz ondosaeura, oe qui ^'avaii pas dt^ fait.

L'lntimiS soumot, que oettje action nel pouvait qu'fitre d<5bout<5e, et pour la
raiBon adoptde par la Cour Infdrieure «t pour plu8leur8 autres, et qu'ea consd-
quenoe 1 Appel doit fitre tbnvpj^.

La question n'est pa* s'il i^rait plus justd ou plus avantageux que la loi per-
mit A

1 Appelant de recouvrei?, mais de savoir si dans l'4tat actuel de no^re U-
gislation il pent recouVror.

y^ II sernit inittile do s'enqudrir des anoiens us ot ooutumes' comraeroiaux en
force 6n France avant 1673, touohant les billets k ordre et leur cndossement
Car ces us et coutumea en supposant qu'ils anraient .<Std introduits en Canada
n auraient pu .ffepter que les marchands, or les Intim^s ne sont pas marohands,'
sans compter <](u'i aucune tfpoquo mime entre marohanda, les endossQ&epts en

.
Wane ont-ils^t^admis en France? fi^ais Buiyant I'anciettdrpit franjws les bil-
lets des personnfes non-marohandes ^talent ^e bimpres billets et non des tjllets

,

*yant UQ oaractdre commercial. Un aote notarid etait neoessaire pour trans-

^

porter la oreance, et le tranport en rabsenoo 'd'une stipulation expresse n'impli-
. <!""" PW d'autre garantie que celle de I'exiiienoe dria^dette.

Les Intim^saous I'empire des anciennes lois. franjaifles auraient consequem-
, ment pu r6pondre i Taction de I'App^lant " nods ne sommes pas- mfime res-

ponsabies du billet, comment le serions-ijous dep frais.!'
-

:. ^*2*^«'-3'C.2quia6t6aboliee^tidrementparlal2eVio.C. 22.apour

* V • -

premiAre fois en oe pays statue snr ^'effet des billets faits par aes personnel
,.„ non-marchandes. Mafe oe. stalut qui pjermettait au propri^taire|jikt d'en

recouvrer le inontant de rendosseur, jie lui perinettait pas 'eWVde cet
cudosseur les frais faits contre le faiseu^ on un autre endosaeur, ^^'t

' ^* ^2 Vic. C. ^2, (Status Cons, ik B. C, Ch. 64,) en sifuarft qu'un en-
dossement en blano (bnnerSit dan^ toui les cas au porteur Ai billet le mfime
droit d action que si l^bdossemeni 6tait d^t^aille et 8j^oifique<m full) a enlev«S
bien des privileges et des garanties aux personoes l»ii.marcljandes qui souscri-
vent des billets. Mais oette loi ne va ^as jusqu'A di^e qu'un endossement en
blano .raphquera non seulement I'obligalion de la part de I'endosseur do paver
b billet 81 le "fuiseur ne le paie pas 4 sok &b6ance, mais encore I'obligation de
le payor aveo tons les frais quelconques qki auront pu fitre encourus i I'ocoasion

_ ,
deoe billet. La 12e. Vic C 22, donnl|em8me droit d'actionsur un endosse-
ment en Wane que sur un endossement ypliolte, mais elle no dit pas quel est
CO droit d action, autrement qu>n r^f^raft aux bis anglaises en l'»i,9enee d'au-
«une loi en force sur la ntatiere dans le Bas-Oanada.

Or laloj^an^aise, etilne saurait
y ]voir de doute sous les circonstances ci-

haut m^ntionn^es que o'est eette l0i qui doit rdgler les droits des parties stir
**' appel,.d^nie A I'Appelant tout droit a'aotion contre les endosseurs pour des

/

.:- '--^ '-'
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En Cour inferieure A p«rt I'.utoViUJ do Pothier Hur le cautionnement, Ion

Coir "'"""''•" ''°'-'^«"'""'«« d« 1«73, le Code Civil ct lo Coie S

aurSTrT"' " ''fr ^""'"' °* '«" coa.«.ent.teur» de ces codes«ur
1
effe de

1 endoswment. de 1. solidarite et du cautionnement ind^fini

dS^Zl^T"""^"-"'^''
d'introduir^dc semblablos didments dans la

llLT?t T TT "*'*' "'^ ""^"^^ *^" re.te,loin de supporter lacause de I'Appelant, la diJtruisent. .
Fl"' r •»

intLfrhl"t''L
?."""''*'" '''"'^*"^"' ^^ «"""' solidairedupaiement

LirLl . ? 1°"' '"' "'*'''^'""'' •""'« «''«« P^-^M^^ 1« Code de Con.:

pas marchana, Bodidro, SoIidMiitd, No. 279 et 280

princToll obf"Tr "'''"'• ^°^'''^' ""^ '^'"^'^ ^"« '^ f^»" faita contre le

UTin T- ' '"°''''''''' *^« *" '^«"«- C'^^"* '^ »» point qui n'estpeut-etrepas b.cn certain puisque le Droit Romain ne le dit pas-ct qu'il a des

dL« ll pmI
'""'"'"'" '*"*'' ^"'••'*'' '"*"°' * «»° P""°ipe. «">« exception

avmrd,t(,uele cautionnement ind^Bni s'dterid a tous les accessoir^, ajoute,

hcautwn,rxm addition superflue si I'opinion de Pothier est eiacte.

_

Maiss. dtait les ro^gles du cautionnement qu'il faudrait appliquer aux intim^^

^elle il «e seraient obl.gd3 serait la somme dit^mime de «300, ni pluTni»e«8 Et suivant les rd^les du cautionnement, les accessoires en ce cas ne s6nt

§T n1^fp^:,^;'obt No. 4of
^' '''''-' '''- ''' '''''' ^''-- -^'-

Si au llTd!'' 'f
""'"' '"'"

^'«^'"«"r9' »i«"t qu'iPs^isse ici de cautionnment.

n t!rJ •

"" '':'"''P«^P"«»^«='^"»«»t,ie- transport eftt^te fait par acte "

donntmer? "n
'"

'

"^""' '^ .--tie pr.t,pdra-t-on qu'il y aurait'eu cau- "

IZr • ,

" r '^•"*''''' "•'^^P^* n'inplique pas cautionnement,

t c!^L
''^ re^ou vaieur en aucune pianiA^e, I'impliquerait-il ? Pour qu-ifr

ZL .

* lobligation. D'un endorsement en blanc on peut tout au^us indu.™ une .ntenUon de la pare d5, Tendosseur de transporter la crdance, et

ir 7 ""*"V''
''^^'' q-^e ^« ohercher a en extraJre la prcuve d'ine

intention de garantir la det^ ^

_

Quand k dire que la r^'poVsabilite des Intimfe ddeoule de leur solidarity, o'est
.nv«,uer,une doctrine ife'uvelle que le CodeiCivil parait avoirftit naitre et qd '^

ill rest ri^' '"'!•*"'"" *'~ ^"^ oautionMnddfioies qui sont, d',prts
le Code, responsables de tousles frab encourus A I'occ .sion de la dette, ft compter -

Boucher,
et

Latour at al.

i
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de lu .Ifnoucmn,.. M,i, .)« f,it I'ohligfttion .oli.lniro n'ln,pliqbe pw plu, ndoe'

q«e obUj^e .olidn.rc au lieu do c mtion.no. pour te»4.utroH ao iL lui-mfime pour lootnl to.tde „,(>„.c que pluJ.ieur« porgonaespcuvent Otro cautions lo. uno8 pour
l«8 Butres sans irticuneiuent fltre solidiiires. '

Dans tou, Ifis C.S «i c'ost A la loi nnglaise qui d.^terminc la ro«pon«abilit« dea
ondo8..eurH qu .1 (aut avoir recoura, il „o aerait gucV<r logique aiors que oette loine les tiont pa.s respons.blcs dt; ces frai« en lour qualito d'endossours, d'avoir re-
coura a un autre systi^Mie do loi pour lea tenir^oapotta^bles comme solidairesa
et ce en vertu d un r.us.,nneraent plus ou moins hasard^

B.en plus dana I'etat actual de notre Id,M8latio|8ur lea billeta promiaaoirea. ai
lea ndosaeura aon «ol.dairo.s cc n'eat qu'en verfu du droit anglaia, du mCn^e

paT'l-ApIjiranl''"*

"" "°''"^^'°'""'' ^' toute respona.Wlife quant aux fraia r^clau,«a

En consequence quant H cette parije de la catiae, I'Appolant soumet respectu-
euHement comme ^ant bien fondles ^n loi la proposition suivante.

Un endossenict en blanc n'indique nullement l-'intention do I'endosseur
ni I obligation qu',1 assume, et une loi positive seule peut determiner I'effet do cet
endoasement.

2o. Aucune loi en force en Canada rte porteque le propri^taire d'un billet

Ea '""'*"'"'" d'uneudosseur le. frais du genre de ^x pr^sentementVe-

36k Au contraire la jurisprudence anglaiso est eontraire nux pretentions de
Appela^it et ,^ttc jurisprudence est la loi conformc'ment ^ laquelle le present

appel doit 6tre decide.
I

r^o cui,

Quant au autres points aouleves par lea Intim^., ils ont prdtondu d'abord
que la denoncilion de I'Appel ^tait dans tous les caa absolun,ent n^oeaaaire, et
que cette denonciation n'avait paa <St4 faite, ou au uioina qu'elle avait ^te mal
taite, et est le point de vue adopts par la Coiir Inferienre.
En second lieU, qu'en acciuiesjant au jugement dans la Ciyjae prinoipale par

equel ^taU fixee la part de frais H la charge de chacun dea souscripteura. 1'Appo-
lant avait psrdu son dtoit d'action, ^i tel droit avaitJamaia exiat<^
En conclusion les Intime.*be coatenteront d'ajoati qu^ la Cour Inftrieurea

trouve que le rep«)che de frnude contre lea Intim^a ^Uit aana aucun fondement.
En plaidant comme ils I'ont fait,-ils ae aaijft; aana doute exposes 4 dea fraia aur
leur defense. Mais c'est 6tre rigoureux a I'extreme que de vouloir.qu'ila soient
en outre responsablea dea fraia de la defense du faiseur du billet et cela pour nulle
autre raison que parce que leur defense et la sienne se ressemblent.

Sir L. H. Lafontaine, Juge en Chef, disgentiena :

La d^laratien alldgiie

:

*'* f .

lo. Billet du 8 Aoat 1869, par Pierre G. Lemoine, menuiaier, i sod
propre ordre, pour «300, payable H troia moia, valeur rejue.

2o. Endoasement da dit billet, le mfime jour par Pierre G. Lemoine-au dit
i^uis A.^uguetLatour; puis endoasement, le mfime jour, par ce dernier,
au dit Jean Jacques Evari^te BiBSud, et enfin endoasement par celui-ci, le mSme
jour, au Demandeur. " '
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So. Btllcfc protosto le 11 novembre 1859

Lotour ot Bibaud A la Cour Supdriaure, .i^geant 4 Montrtal, pour le rcoourre^^went du a.0Dtant du dit billot, et rapportabie le 6 d^cembre .«Lt.

»«o lui W;*
"°tion eioeptioa A k formo oppo«Ja par Lemoine. foodde sur oe

wrnit dQ
1
fitre de contracteur et ciij^ergant

anA^!?/''T~^*r "
l"

'•'"•'"^' ""''"^°" P"' •« «»!'« Cour Sup<Jrleure;X .^JaI: '"*r'**'"»"
'^'''=«"" par jugement de cet^e cour h't juii

du^mandeuf, tantW CW Sup^riouro qu'ea Cour d'Appel.
7(V i^raw sur le dit Vupel, tax«Sp d £39 Sa.

'

8ol Cot.ieBdabref d'Jimel, e.uan^ cotome ausdit, ont 6tL rd«uli6rement er

A::^Zl:''r^ il-y SUaVavoca; et pro^urJufir- de^

« dittltn! A 1 /
''' "7""" ^' '^^'^"^ e™PM« pa?le--dUlea,oinedan8

et ontmam employes A leur vtt et afl, de leur consentement. par auite de con

l^^vHSiZ! '^;.""' exception opposee A la susdite action, em-

fome ?uXT '""^''' ^!.?^'^"" qui faisaient lu bd« de 1'exception 4 la

LeZine TfT"'"* ',^^^'^'f"» » avaient p.a endoaa^ un bilL fait par^P.ne, ^nuu.er,m.i, b.en un billet fait par Le.uoi„e. contracteur et comZr.

JiJt2T\^'^'"' ''

f
^:'"'' I860, contre lea mfiubles de Lemoine pour

1!^" ^"H^o'*^^"' sur le dit appel, maia la vente n'en a pas eu lieu en

Zt 2«ei"^^^^
f-ite par Elizabeth Lacroix,' replaTant la plus,^ndop«rUe<k« d.ta meubles. Fraia^ettcourus par le. Demandeur sur cetteexecution sontie £2 168. 6d., fonnnnt avecles de^os taxea en\jpll, £«T6d., Aimvale^t A 8168 et 90 centitts. ,

" "•
,

^ -'

de lobl^auon prUpale, sent tonus de tous les accessoirep ie cette oLatioa

a ,

"•*•.^» °«»^"'«« ^,«» D^endeura, ^n cette occasion, constitue un d^lit 4 laII jpa™t.on duquel le ^it Lemoine et 1« deux pre^nti Defendeur son 'ten
"" ^

cdhjo.nten.ent et solidairement aoua forie^de doLage^in.6r8t8.

en ffl^'/l ^"r*""*" »' P" »9t« n-btarie d« 24 octofcre 1861, renonc^^'^-rduDemandeuk au privily de la diairacUon de frais.
wo. Jinfin, le Demalfdeur condut au paiement de la dite somme de $1 68.90

oentins par lea De endeu^ conJointement\t Mainuent, aveo int6r«t et 1«.de^M, deaquels depens sos procureurs demandent distraction. M
^TelleeatlaBubstanoede^moyelSs e^loyes dans la declaration du Deman- -.

nl»n?
^*"

^''*"f
«"• I*'o«'- «t Bibaid, comparaissant par M. Barnard, ont

pla.d^ separ^ment i la pr^sente action..mais leurs ,uoyen|Je defense sont iden-

Uouober,

Latourttai^

' tl

.^^,

\
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tlquemeiu los mOme.. ct plusieara de cm moyeoi a'auraiaot pas da 6tn pruwu.Wi cor iIm 0tnient npou^s^s parja choaujugdo.
Loa daux aoalo^ q.ic«.lon« ,,ua noai avoaa H d^ider lODt cellos de savoV

0. Si, donfl I'wpAoo, IM deqi endoneun Hont tonus do ratnbouraer au Detnin-
Ueur Je« fraw *,u'il a encourus, on app^l, sur son ezooptlQti A la forme A la pre--
miire action

;
2o. S'il etait n^cewairo, pour avoir oe rWours ooati« oui, que

cot appel leur ftit notifi^. /
'

Colui- qui 80 rond caution en tonnes g6n^rou«, dit/po<A,er, obligiitioa No.
404 dct flu»M-air« tenu des frais fails contro lo pr/ncipal obiig6, oar oc frain
«ont un acceuoift do la dette ; mais il n'eq doit etro tenu que du jour quo ie»
ptfqrsuites lui ont 6ttf denonc^dH, eto."

/
Chmiueau sur Qarr^ ooinbatUnt I'opinlon do BoJcenne, de Boitard et do Bi-nat iSf. PruK, dit, torno ler, question 533, p. 654 :/

" II n'en est pasmoinsmi
quocettenourelloo«Sanco(le8d<Jpens)e8t n<$o d /'occasion de la preniidro (la
cr^anco pr.ncipalo), qu'elle est venue la grossir, p^ur ainsi dire, et it n'est pas
juste que les avantngos que le cr«5anoior s'otait primitivement rtfserv^is, lui soient
refuses \ 1 egard d'une augmentatioa occosionneo par ses d6bitours eux-mfimen
Nous pensons done, en d^Bnitive, que. lorsquo/ la ^oondamnation est solidair^
pour le principal, olio doit I'fitreatasi pour les d^peos.^^ •

^o<Wre,deIa nolulariU,Hom: "locr^ateier est souv^nt oblige d'expo«er
des frnis ayant d'obtenir son paiement. On so demande alors bI les fVais eipo-
8^8 contro

1 un des d^bitcurs peu vent 6tre r<5p</.6s centre les autres. Nous p«u-
Bons qu il faut appliquor li ce cas par analogie la disposition de I'article 2016 du
Code Civil, ainsi oftn^u

:
" LlBcautionnement ind^finid'une obligation prinoipule

s ^ end & tons les accessoires die la dette, udn>9 aux frais de la premiere demando
-ft A tous ceux post^rieurs & laWnoncialion c^ui en a iH faite & la cautloD

"

. " Ub co-d^biteurs' solidairesTiiM.actionn^ doiventTfitretenus ^es frais de la
premidre demande, parce que o^s frais oomfo les int^rfits moratoires peuvent
etro facilement pr^vus et calcul^^, et qu'il d(fepend de'chaoun des d^biteurs do
les prtfvenir en faisant des offres r^elles au oJ^ancier.- nee

a la premiere dernando pouvant s^elever &

Mais les" fl-ais poet^rieurs

^

. r - fes sommes fort oonsidirables/ les
co-d4biteurs,9u.vantnous,nedoi^nten«t^e tonus, qu'autant qSft ont 6ii
Ai^tement avertls et mis-en dei^eure pur la ddnonciation qui lour en a ii6

Ceprinoipeavaitdttfd^jicohsaci^.pourainsi dire, pat I'ordro del667'tit
8, art. U: " Les gurants qui succonlberont, seront oondamn^ aux d^pens do
la cause principaletiu >,//•. ,fc hi ,okmati6n seulement, et non do Oeux faits
aupamvaot, sinon de I'exploit do demande originaire;" et Jou„e, dans son
commentaire sur cet article, ajoute :

" C'est-a-dire, non seulement aux ddpens
taits entre Oux et le garanti, mais encore en ceux fails enlre le garanti et le Dc-
mandeur originaire." .

C'eteit en qtfelque sorto ^lablir que les d^pens etaient I'aooessoire du princi-
pal. En. manure de privilege sur les immeubjes, les depens enoourus pour lo
rccouvrement d'une crdance sont misen ofdte avec le principal de la oreancc.
^ouvelle prouve de I'existenee du principe que Ton invoque. w
Que I'obligation de debilei|r8 soil le resullat d'un oaulionnement pur et

>
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simple, enlrotoant solidiriM vl».A-Tis du cn^anoiar, ou qu'elle aoit le r^aulut de "*••'»•

la Korantie d'une oesaion, transport, ou entlosaetuont .lun billet 4 ordre, entral **»«»iJ«»aL

naot ndeeiMiiroment aolidarito viWr^tii du portour du billet, il y a lieu d'appll-
ijuerleprinoipedanaunoMcomme daua lautro, et onoore aveo bied plus da
rauon d^na le ou de garantie. que dans le oas de cautionnement. D.ns le caa de ;

eautionneraent, la aolidariti «, divise.de plein droit. II n'en est pa. de mflme
enye endossours. Celui qui a d^niotireasi le portour a mn reeours centre les
endoeMiura qui le pr^oAdent etl« tireur pour le rembouraemeat iWalxde la
crdaQce. _ ' \ ' •"

"Lea motir. de oette diff^reace aont aia^s i saiair, dit M. Uruux, dbnt I'opi-
«ion ent en note dan. Chauveau sur C«i^r6, t. 2. p. 67. Les divers endo.«,un,
d un effet de eommerce ne sent point engages en yertu d'une obligation com^^

^

mune, mais par suite d'une garantie auooeaaive. II a'agit moins enire wi de V
johdante que de garantie r6ciproque. Cette garantie eiTt de droit oommun et :

'

lecode de comBieroe ^e borne, pour ainsi dire, & d^velopper A cot ^gard W -"
pnnoipesordinairesdu droit civil." -

" ^^ j—

.

Le portour peut ehoi.ir, entre plusieurs endoeseurs, oelai qu'll veut poursuivre
^^

ou U pout les poursuivre tous par la m6me action C^t Prov. 34 Geo 3. c 2)'
y.»4.vi. de lui, il. sont tons Mg^ sotidaitemelGar, enver. lui, efe^«n.ek_
oblig6 pour le total du billet - ^ W ^^

L'action, originpirement intent6e, I'aM oontre le faiseur, eties deu^ondos.
•eurs les pr6senUD6fendeurs. Lapoursuite • done ^t6 d^nonc6e A oes demiers
De plus, faiseura et endosseurs ont tous comparu par le mdme procureur. Im-
poMible de pr^tendre que lea endosseur, n'ont pas eu connaissanee de I'excep-

'

tion A la fojrme plaid<$e par le ddbiteur principal. Impossible de pwJtendre de
mfime qu elle n'a pu iti fai^ de leur consentement, puisqu'iis ont eux-n.«me8
«mplojto-le mome mojen dans une de leurs exceptions. Du reste, il leur etait
libre de mettro A profit la d^nonciation qui leur avait 6t^ faite da la demande •

*U pouvaiont ompficher la pr6senUtion de I'exeeptioa a la forme ; ils pouvaien't
d6sinter««er le ci^anci<^r en le remlwursant, ainsi qu'il euit de leur devoir de
le faire; la bonne fri d^vaiges y porter; mais la iriauvaise foi Taemport^ L
«r6ancier. en contestant <iette exception & bjforme, a 6r6 oblig6 de le fiiire" En
appelant dujugementde J>remiAre instance,lui avait maintenu oette exception,
°

•A**"."
"***"'' ^""""^^ ^'"*' pui8qu'U>eu gate de cause en appel. Im' %

possibk de dire que les endosseurs n'oflt pas eu connaissanee de I'.pM puis-qu .Is ^t,.ent dans la cause. De plus, le brefd'appel a 6.<Ssignifi6 au^ocureur
des Defendeurs. Cette signification ^tait suffisante pour donner A Lemoine
eonnaissancc de I'appel de m.nidre d I'obUger A comparaltre, ou A mettrele
erdanoier en otat de proo^der valablement ear I'.ppel; eUe devait donofitre
suffisante pour dofiner aux deux autres D6fendeur. 1. mfime connaiasanoe
Cette Signification leur foumissait I'ocoasion d'arrfiter I'appel, et partant lee frais
surcet appel. lis n'ont paa jug<J A propos de le fairo. lU doivent done en
subir les consequences.

A mon avis, Ipa d^pens exposdi par le demandeur I'ont ^t^ de bonne foi et*
par suite de la n^oessitd dam laquelle la conduite des defendeurs I'avait plaod.
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Il««fh*r,

lAttur

^
.

tlon d. re,cop.lon A l« formo. Li d.u, .„do«,„r, v „ot p.rtloip6 dw.t
de vu,, oelul-oi « m^n de dir, qu'll. « «„t rendu- oo«p.bIe, de d^Ilt

^

«ur„.t da ddno„o«r nux d<«fendour, (le. e„do«K,un,,) l'„ppel pa, 1„1 lnfriT 1.

N «j.nt p,.« f«,l, d.t IcjUKement, oe qui «,t renfefrnd d.n, la premiere pZ«on. et n> .y«„t p.. do prouve du ooocert et o«llu,lo„ que leur T t \TZI. demundeor ,„i„ de cau.e c.t donn^ A oe. ddfondcur.^ L'.im on do

C

deux propo.,t.o„, contient oelle .I'une autre propo.ition, Cost qu^Tlo T. aVr*^

n.a.»J.„eau™it.t.d.olar.oparIeJu«or;:;:"^^^^^^^^^^^^ '^
f'^'^^

no periM paaqu'ii ettt pu fairo autroment
H «« '« uisoussion. ,Je

Dans I'apprtoiation do. faits, jo diffdro .d'avoo rHonorable 'Jugo de iLnstanoe JV.. ddji dftquo men opinion dtait qu'ily avait eu d/nonoiaUon dr

despiecosim dossier, la prouve pouvuit en fitroinforde. ^V
Dos auteuVfl ont apporW comme temperament A la responsabilit^ des oblie<S»ohdatros quant auxddpons. quale, poursuitcs lour fflsse^t d^nonodes ^Slis a on present auoun mode particujlg) do faire cetto d6nonoiation II suffidpno de los en avort.r et d^ks mottro on domouro. et rien n'ompSohe que oeUIT " !"J"'^«»'''«"°«»». »»««! bion qu'en justice. L'objet est de mluretobl.gdssohda.res en^tat do prdvenir 1^ poursuites. et par consdqnent l^J^ Tn leur foum.ssan I'oooasion do faire an porteur de. offresi. PourCl

'

Iav.sextrajud.o.aireremplitlen,8n.ebutqae
ravis en justice M^L'Sdnono.at.onaet6raiteen justice; les deuJ ondosseurs^Sren c^.^^ av^, etireur, lorsque le jugement dont iJ y a ou aoDel a £tA «».Z q- ,. f

qu'en antant qu., s'agi. des d.^/en oourTL ill::: i
,!' Z .t

I'^tlZl '" :
""'""""" '»"'" » '^'' du jugement, n''a fait que1^21'

I instance du proo6s, et par oela mCmo la d6nonciation a cintin,d jusqu'ati uJment en ap^ qui a deboutAl'cxception A la fonne. Tout cJi. eTueu a„^
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1

•t au •& dM d«i Md««*«r.. On dit que Mr. Slu.rt niuU p» tcnu de fair,

H lu/a.««.dubilet. pui«,uooea-dt«itp„ lour JxcepL dont H .' gi
"

.

^''•'•*'» ^

II mo «„.b« qu'll f.u. dire tout le co„tr.ire. Mr. H.u.rt A.klt. d.n. I. o.u^ongmairo. I „oo.t de. prenuon,. commo il I'^Uit du dernier, to plu.
|«"^ /do,«ur. .raioot f.it une e.ccption. on li, Aja.o ,„.,ycn 6talt eJlvV ui t

" ^

1 dcvolfn 1 ./•" 'ro""""-
'^"''"' "f">" '»von,.^ou. de pr^.umer quo«e devoir n . p.. 6ui rempli ? Aucune, bicn e,^ui„ement. " Co «,r.it foir. InZA Mr. Stuart que do pr,i*u„.cr qu'il .ur.it l.i.«5 .„ dicut. dan. liKnorree d ulproc dd qu. .v.it d-un cote, leffct de con.inuer IMn.t.nee mJo ZL^Ire ,.proci-, et qu,. de I'.utre, pouv.it .voir cclui. con.me il l'. cu cJemeu t d-

1 .n tanoo I mo «>„.ble tout naturcl do concbre que I. conn.imnoo du f.itdo Uppel a dua.ro dnn„<S par Mr. Stuart A ^ eli nt.. et que cTl .Jun
».«]op.rtculier do d.nonciation n-e,t pre«,rit A eet <«g rd, leTendteur. ontda reeevoir un ,vi. .uffi.ant du f.it; .yiaqui I^WitTajten denture doTottr
fln A la oh.can, fi..te par lo ddblteur pri„eip.!. fappel dtait ndoe«airo porluoper eur du b.IIet ettt gain de eau«,. Un frai. quil . eneouru. .urT.pr
^ta.ent de. fV... ndceH«ire.. et ont dtd r;3«u.licVreu.Jnt t.,^, oommo tl I'Tnt

e pr ncpal. Le, e„dos«,un. .ont tenua «,Iidairement et intdgraloment enver.e porteur nu p..emcnt du principal et de ee qui e„ eat Uccc^Boitf Chaqre nl«eur garantu I. ordanee. C'o.t presquo toujour, aur la foi du dernier ndo^Tr2ueleportour.ceeptela ccio^^uo oet endo«eu,ent comportc g o^du b. et est .n.oIvable, .'il faut lo poursuivre ; ai, poursuivi, iPfait une ll
""

•out A de. co„«^uenee. que le« cndos^cura devaient et ont dQ ndoessliremintpr6ro.r lor.qu'ili «.„t venu, .'adjoindre. parlours endo^ement. t Tb Zl
Ic. Prcvonir. Daua lo .yatimo eontraire, un ddbiteur insolvable, quoique .Z"^ur ndossour. de. caution. .uffisante.,^urrait t6.s«ir 4 dotoirlrWoSan«.er do fa.re un rocouvrenri^t effeotif. ^-faux frais que ^. chicane. enVrai

Z?t; . "TrT ''" «"'-li<^-iendra la bonne frqui. a "nt

commerce ? QuMov.endra la conflanco que cetto bonne foi aura pu inspirer au«r<Ja„c.er a. plus tard le. d^bitour. peuvent .'en jouer .elon leur oaprieeTElo
-^ne sera plus qu un pii^ge.

,

Mebedit.1, J. :_.. The pretension, of the Appellant are that the endorwr of a

\iZX^
'«g"ded a. a surety caution, and thorefort, that ho is to bo hold

Npw assuming, for the sake of argtimont, (and 1 exprow no opinion on the

dT^;\ha?„ ."
*'' "'^'

f'" ''' ""^'"'^'''^ ''•^ *'-*»"^''' I S^'ok, beyonddoubt, that acautwn cannot be mado liable for the cost, of proceeding, againstthe pnncpal dobtor u„,^, ,,, ^„, .^„ ,^ ^^^^^^ J^^^^ ,rZe!^^'The costs sought to be recovered in the case before u. are the cL of in Ip.

^'iSi

;i\:
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COirn l»t IIAXC PE tA ifKi.VR. \Jn.

' r^

pi. In wh.lh ,h, pi,, n.iff In ,h. Co«r, b.loi4»i,Vp,,d'«„,.„„Uono PkmO

Umo nO„ « o««, I., whio^ .heApHI«|,„ th, pr^;t „*hU pUi^ J. Il

h>.... .he J,ulgm.nt romf^red n««in.t.hlm^„.n„ favor of Lwioine. N<L ,•
l.e ..ppe.l w„. «,.rv.I upon Mr. 8t««rt .. attorn.j for .11 .ho p.irti • f^r whiml.« h«d ^ .pp....rc.a in ,h« .Superior Court. Notic, of any ,S „"

, Tn ZC.., in th« Superior r-urt, in wMoh Ittr. Stuart h.d appeir '^.1^ o ^1
bll hvT "''P^f"'/"' ;^

«-P"n'lont, in „n action in-.ho Superior Court

oi!r ;»?*''• »o Mr. Stuart .„y right, nor impoiTupon Wn,
,

"

-ohliga„on, .0 act/for Lntour and Bibaud, nor to represent thoLki.ft«!«l
court, namely, in tho-Court of App.a,, i„ .„ „pp,„ J^:;: ^ Xa^dll
..<"n«; ulthough that .pp.al had it. origin In the action lo tho Supcri^Cou

tou t below; but tho present Rcpondentn, L.tour and Bibaud, were not ron-

Tdt^and tH r"':P«V"'r' *''" -'•"--««»>»»'''»>• -ovcredwe:
rmdo and therefore tho rule of praerioe lo which I hare adverted i« bppplioa-nble totho pre.3nt case; and if thi, ca«o bo conmdercd, irrospcctiyo of thaU

ull H .

'"« "'"'" '''' Pr"* Ro-P^^J^n". Lalour and Bibaud.Up.n the whole, ,t Hcera, to me ihat':Mr. Stunrt, as the a.torno^of tho Rc-

z:j1 '^"'
"t """1 '^ ^'^ ""'' '" »"» «"p«"- court,rdM

m un. of tho bur, to roeeivo a notice of theftppoal instituted Jby thrpresen. Ap-
peli nt Iron, the jua^meot rchdered against him and in favour of Lomoino ; andon this ground, wh.oh ,. if, effect tho first re««>„ «aHig«cd in the judgment ofW Court below, Uhlnlc that judgment ought to be eonflrmrtl.

kt 1 h

^'"'""''""

V^' P"* "^ the Appellant that the exception a h

App^llon
,

I must suy ,t oppoars to me to bo altogether without found.tioq. By

lu^lllte" f
^- '"" '" '^""'''*"'' ^"™"'"" ""««^ "«'* ho had been 6r^onc

ouJy'Stylodnjo.ner,m«.,uner, whoroas he was in truth a ootitractor and trader,
'

and theVRespondcnt. availed themselves of the same ground of defence in theii

t?oti:lTf' A^ppalV
'""' ""'"'"'"'"« ' '" "^•''"'^ '^ - ^"•'Sment of

ean!nffi"f! ''if II""""
"*' "'" "^^P*""'' '^ ^ ^"""^ '» I"""*"'. «"<» I "'"j

tZll nl"
*«;• -"-cted with the fyllng of that exception a. proved in

this cause, ony groui^d for saying that the fyling of tfce exception was the result

4
• 1

~^:



."»'

COu|» Di; ftANC DP I.A MKINK. mi. 283

K.. li'
"5 ,"'•• ^"'"'•- «»'"»«'»* M»o eiooptibn ir.ll fou«d«dJt «.m. to m*th.l,#.mb«u„.l t«.prwu«fcth.t»h«r.w«,t IomI probable cu- for J

ryhnfjof tb. „oept.on
; .od If to, w. o.«*,ot n,«,.rd th. fjUng o^ that MoepUoo

..o»«lonccof,«,„.pir,cy.oro.eTld«n<,«of . «„,lp.bl« prop«,din,of .n» kind

wbjeotioKthe Ite^od^nu to tb* oo.U of the «,.,«. I .«b«K,u«ntly lo-tltuted by

h«.Utlo„l„c«nflr,.u„Kth«t.port of the jud«.n..nt 'of ,h. Court b<.Iow\rhloh
j^ecl.,.. .h.t <h. AnpelUnt h«<l fhilod to pror. „„y concert or oollu.ioo betwoet.
L«„.o„u. ,and rt.0 rto.po„d.nU. which' bould-h«vb Ih. .ffoct of .ublwilha tfi.
Ilcjipondeim to a odDOjmnation -hi the prpwnt ouum-.
iMoNUiHT^ J :-'< Dcu, q«c,tion..-lo. D.u,'tWfe„,|e„^ en ^oar de liW

-i"*''^*A P^^^ o*""'"* endo^u", oomparolMint pnr lo uUm, arocat quo

pnr la n.<k„o pa««bie, dc-^ d«pon, d'app*l auxqucU m fnu lo tirour, contro qdl

"ltl;'ut?"'''''"^"^^^^^^^
1-bur Jo-t.ro i„.ta„ce.,«l ^aintlL'

"2o. Cotlo re«pon.nbilltt< ajwnt au d^pooa en np,K.l, .1 .l|o i'pttaoho nux endo.^m r.r?f° ^T'^"' r"**""
^"' «^«''-'''^«« oontre eux:^ moinn que

I iippel n)t 4t6 ddnoncrf aux endoancura ?
. juo

Hur la pr«o.iire queMion 11 mo parult quo pnr ,hn motif, ot do. oonaid^ratioh.
du prd ooduo <«qu.t«, 1 „pp«|„„t urriv« bien «ra.„itcn,o^ main bj«n pou lo«i,,ue-
...o„t A la conolu».o» que Ion oridUMourH, D^ion^d-ura on cour do li„ i„«u,.c.; ,
.....H aucunement .partio. A I'appel qui n'a M interjete quo mHre lo tireuf>ont p,.Mblea de._dopcoa «ar uno jjroc^duro « laquelle lU n'ont n„c«nomont
priM pari. '? -

^
'

Umison.la ju.t|cc,^rtHi»na taW I'dquito dunslo aona-qu'on rontendii
jouvcnt, ma.H -hI pou correctement, repou««at la pr^jfontion do I'Appelant
Co«.u.ont en offot. pout-on e„'r«l«>n,diro q^ue do nimple* onio»eur;.V e„apposant lour 8,«naturo A un billot, yont jamal. «,ng6 A autre choHo ql doHobligcrau l«,.c,ncnt dp billet, peuvont-ils aujourd'hui comprendroqu'ila o 8ont

'

rnW ": '""""' J- d%n. d'u,i apH qu'il« n'ont pa. i.t^rjetd etauquo

memo ra,«>nn«blo do leu.' fairo payqr lo. frai. encourus on oour do 1^ iJZl
«. le t.rour ««/ eQt 6i6 pounmlvi ? J^ajoute quo noa.«.„Iomont oet T^"2
onformo A la ra.8on. .1 y a plu«, oola n'oat pa. juste. D'abord oo qui' i.t conS.

la ra.«o^, n oat pa. ju«to. % «cond lieu, I'appelant .'alambiquo IWIt pour
c<t«bl.r |o. rapport, ontro la caution ordinafrl^ ot I'ondUur ot do suite, il ,^teH p.ed. joint, ot arrivo, hj ddpen. do U logiquo et du' Mimjnn^nt. A unefauMo .oonolu8i«)D. Quant A la-prdtonduo rfquitd 4 l.qi,ollo ^ est .i facni do ro^ •

counr, lorsquo la lo, -n'^puio pa. uao thd«, quoloonque. i^ mo «ra potmi. iolou,mo «,uvent en dW«,. oiroon.tance., do mo mettre (^g«rde conVre co fanJ^tome qu, «, rdsout en rdaljt^ pour ceux.qui .'^artent d«. I« vole Irfgale JT

l><>Mh«r,
•« '

UitMirttal

.1

't-

# ^; f

^•im
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«>.

^ fc'iinaginentTavvr saisie, lors.|uMU sont eocore H la poursuite d'une ombre et
d une chimere. -^ ,

-

^e n'ai qa'un mot f'diro .Ics nombrenw« autorites qu'on a cities. Auounc
d dies no touohcnt A la -jucMion. EussoiU-olles, au resto, attoint lo point, oo quo
jo me, quo aeroient-ellea alors, flinon de simples expressions d'opinions d^uteura
qui tout au plus ont envisajjo la question dea depena en oour de lAre instance
oA la caution a 6t6 pnrtie au procds, mais n'a pas dit un mot de rospoce, je vem
dire, un appel auquel les endossours n'ont rien eu a faire ? Sommes-nous, au reste
tenus do livrer uotre intelligence et noa opinions H chiles d'ai^teurs qui no s'ap-
puient pas mfime d'un toxte do loi ? Allons nous ainsi decider les causes H coup
de dictionnaire ? Assurement, oo n'est 14 ni le fait, ni la marque du jurisoonsulto.

2o. ha. se9onde question cat quant & la denonciation de I'appel. Comment
pern-on sftiiusemen^ pr^tendre, en raison d'abord, que parcequo^les deux end9s.
Beur« ont employ*? lo mfime avocat, rt ont plaide {tepariment) les mSme moyens
d'exccptions i la forpie, en cour deUre instance, ils ont-^tfi par la mdme infer-

m^s Irgalement, qui le porte»r devait inteijeler, et o de fait interjetd appel ?

II suffit d'^noncer une pareillo pretention, pour la faire appr^cier 4 aa juste

valeur. Jl me parait encore bien pliis d^raisonnable et injuste, de presumer con-

nivence, complot, fraude de la part des endosseurs et cooperation h, rinterjeotion

de I'appel de la part du porteur. Si dans un oas oil il s'agit d'interpellations

judioiaires, do d^nonoiations, on pout de la sorte, raisonner, et qui pis est, con-

ddiuner, il faut avouor que nous aurons une jurisprudence qui p^ohera beaucoup
plus par I'excis de I'arbritraire, que par oelui de la logique. Oh I dit-on, M. H.
Stuart, etait I'avocat du tireur et des endosseurs, en cour de l^re instance, et

vouscn concluei qu'il eat ^ttf autoris^ i recevoir une denonciation faite am
Jeux endosseurs, qui ne sont pas ajtpelanta et qui isont parfaitement etrangers i

Vappel
!
Ceci est tellen»ent insoutenable que la mention seule de ce paradoxc

suffit pour le faire aperoevolr de suite. /

Etes-vous bien certain quo mdme vi^4-Tis du tireur, Defendeur en cour de

lere instance, la denonciation (dans le oas oA il faudrait lui en faire une) eerait

l^galement faile 4 M. Hy. Stuart ? Si tOus Tfites, moi je ne le suis pas. Jc

ne m'^tonne plus que faute de meilleures raisons pour ^tablir que les endosseurs

ont reyu et reconnti Tappel, et qu'ils ont agi ayeo collusion de concert aveo le

tireur, on ait recours & I'exp^dient d'dquit^, qu'ils ont dd le savoii;, car iLi

aTai6nt.employe le m6me avooat.

£n demidre analyse, devant sino^rement avouer que malgrd tous mcs effort'

je n'ai pu me rendre auz raisonnements que Ton a faits au barreau, poui; faire

infirmerle jugem6nt, je me contenterai de declarer que je prefdre adopter les

motifs striotement logiques et Borupuleusenfent en harmonic nveo lea faita de la

'cause de la cour do Idib instance, dont je suis d'avis quo le jugement, bien

fonde en loi et en raison, devrait etre confirm^,"
' « ,

,.--- '^" " .

Jugement confirm^. -- -

* Z>ou(re e< i?aou«^, pour I'Appelant.

Edmund Bernard, pour les Intimds.

:^-

\-
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COUJIT OP QUEKN'S BENCH.

ON APPEAL PROM THE 8UPKRI0R,00URT, DISTRICT OF MONTREAL.

MONTREAL, 48t SEPTEMBER, 1862.

Coram SiB L. H. Lafontaink, Bart, Ch. J., Atlwin, J., Duval, .^.,

MebEDITH, J., MONDBLKT, (C.) A. J.

' No. 73.
•

f_
. FRANCIS IRVIN,

AHD

JAMES MALO.VeY,

(D^tndant in the Court below,}

Appillamt
;

•'^
. : -, ; : \ _^L.Jl__ (Plaintiff in the Court below,)

'

\ Rmpundiiit.

H«u> :-Th»t In ewe aabmitted no rafflolent taaie wm shewn for the rmllMlon of » Deed of MaleThe exolu«lon of the leaUmony of . witnew on the Krohnd that he violated no order ofihe
Co«rtmadeattheoommenoementoftheEnqu6to.orjgr|nijaIl the wlt«e*«»eut of Courtduring luoh l!^qu6te, U illeg^.% \ ^^

The appellant bought from Resprfn^ent, in June, 1859, by Deed before
Griffin, N.P., a lot of land in Bonaventure Street, Mdntreal. The price wog
£500; part was declared paid before tho date of tb^ Deed; two PiDmissory
Notes were stated as given for other part, and the purchaser was to pay the
balance to the ori<;inal fiatVfcur (2e/on(/«.

In October, 1860, Maloney sufid en riaolution of that Deed of sale, stating
othat he. had been deceived into making it ; thatfprovlously to ite date and
afterwards, he was by a course of habitual inebriety rendered unfit to coilipre-
liend or transact any busincsa; that Irvin nover paid any of the alleged oria; de
ve„te; that the sale was simulated

;. that Irvin always promised toreturn the
land, on demand

; that he, Maloney, had asked it back, but Irvin fradulently
refused to reoonvey it. Irvin'sPlea denied that the Deed of Sale w<i> simulated
anddenied the other allegations of plain tiflP.

'

^At the oommenoement of plaintir^ Enqofite the defendant fyled in court
the following paper

:

•' The undersigned pray ac/e of the Declaration now made by them on behalf
of the defendant, to wit: Notwithstanding his absolute ownership of the land
and real property in plaintirs Declaration referred to, he, the defendant for the
sake of peace, is willing yet, and Fill be during three w&ks from this date to
give up said property, provided he be previously repaid all his money paid to
plaintiff in respect theitjof, and all other his, defendant's, costs and char.'es in-
curred by him since he acquired said property, in and about and in respect of
It, the whole with interest from the times of payment of any such monies re-
speoUTOly

;
and, provided further, that he, defendant, get bacK and give up to him

the Promissory Notes given by him to said plaintiff at the time of his, defend- «

^$mbU. They were only ^able to punishment fof contempt. Bep : JJote

n Vol 6—Nov.

-^ J

« .'m

\
^*^

/ ^.
>^
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•nt's, Dcquisition of said real property; and provided plnintiff pay tho costs of
this suit within said three wcelts. Mackay & Austin, For DefeudanL
Approved by me

; tho defendant declaring^ not to know how to write has
made his mark. Francis x Irvin.

Acknowledged before mo 6th April, 1861. Defendant, his mark.
M()NK, Coffin & Papineau, P.S.O."

This offer was not attended to by plaintiff.
"

AtEnquOto the witncPfccs were ordered out of Court and examined separately.
Two witnesses offered by li-vin were excluded, owing to their having violated

tho order by wliioli all the witnesses hud been orderejjl out of Court. Irvin
swore to having paid Maloney £50 in cash on the day of tho Deed, »n<l £50 by
advimeea previously. Two receipts were also fyled, signed by Maloney, eacli
being, for money paid by Irvin in part payment of the prix de vente alleged.
Witness .Mury Muloney swore to seeing the £50 cash paid on tho day ofthe Sale.

JNunierous witnesses proved Maloney 's habits of intoxication ; he had been
grievously addicted to intemperance previously to the Deed of Sulo ; but that
ho was drunk on the day of the Deed xtaaditproved by the evidence of tho Notary
and of Mary Maloney. One witness swore to Muloney's being in such a state
of excitement and desperation about the date of the Deed of Sale, as to bo

,

totflly unfit to sign tho said Deed to Irvirt, or to attend to his own interests.

The Superior Court at aiontreal, in May, 1861, considering that the plaintiff

had established the material allegations of his Declaration, rescinded and set

aside t)ie sale.

Irvin appealed for tho following reason, rfmong^ others : "Because, at the
trial and Enquete in the Court below, the Honorable Judge d. j»/o excluded
parol material evidence offered by the appellant, which ought to have been
admitted, particularly the evidence offered of MoCarron and Tierney." ^

The Judges of the Court of Queen's Bench were unanimously of opinion that
the appeal was good for that reason ;—but, by 3 to 2, reversed totally, on the
merits, the Judgment appealed from.

The following is the substance of the remarks of some of the Judges :,

Meredith, J._The Court below was wrong in setting aside the evidence of
a witness because he had come into Court while other witnesses were being
heard, though he had been ordered not to do so.

MoNDELET, J.—The judgment must be reversed,among other reasons, because
the judge below had rejected the evidence of a material witness, because, after
being ordered to stay out of Court till other witnesses had been examined, he
came in ag^ilk There was no law for rejecting the evidence of a witness for -

such a cause.
'

•

Duval, J.—With respect to rejecting the testimony of a witness for the cause
alleged, it had been done by a judge in England in a commercial case ; but the
twelve judges set raside the verdict.

Mackay & Austin,/or apjfdlant. Judgment reversed. .

S. Stitart, for respondent.

(B. J. P.) . I \ , ;'
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IN APP|SAL^a||THE SUPERIOR COURT.
MOXtBEkL/BiH SEPTEMBER, 1862

A-n^ ATtWIN, J., D^VAjt J., MONPK.BT. J., ANB B.HTHELOT. A. X,
TILLIAM B. LAMBB, -

/
j>'

{D^fendantin the Court below,) /"

urn KmifUr;

/WILLIAM MANN IT At,
*7^

(Plainlift in the Court below,)

'.".'" "" "PP««li from in interlooutorv iudsmcnl nf ih. <!,.. • ^

ron^LTLtZ'err "'°"'"" *" •"-?"»'P-'^OT "OU., bill,

1828 r '""""'°'
''f"?

I'»'»l» for oolliMioii of or »boat the 5th ofJ.nu.nr

judgment of the Couri »!jj" u\
"'*

'''"r«
Mondelet, in ujtimating the

Bought for by the atnt T^^ P T T' "'"' ^°"'' "'"" *'«' "PP^^

. ofaction,couid^:tte^^^^^^^ or introduced a new ca«.

tified by authority.TBorSanJ /n^^^^
"*" ''"^"""*' ""^ ^^ J«»-

to be found aKoTi ^ •
^ ^ and /Louisiana it waa adopted, and it was

thought the aoienlenrll ;«« 1 le^;^^^
'}"'' *"*• ^'

ginal declaratioD bit di.1 T„ Tu f ^^ •"* amplification of the ori-

would ^T^o^Lti'^T^ '' *•>« ««««». «»<» he therefor«ent irom
,

he judgment of the 6ourt, which was to reject the motion.

rormnce^fej/ojj*, for appellant. /
^"'''"' '*'*°^'* ""^ «PP«al refused!

Crou <S> Bancro/i, for respondents.
(a. M.J

'

7'%^

'
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hu..^

MONTREAL; 0th JUNK, 1860/

Coram Hon. Sir h.W. Lafo^tain*, Babt.,C!ii. J., AvLwtN, J., Duval J
^lONDKLKT (C), A. J., AND BhONEAU, J., ad hoc.

'

No. 26.

ISAAC BLAOKENSEE,
(P^endanl in the Vourt btlow,)

AND

RICE S^ARPLEY, /

(Plflintif in the Court below,)

I RCSPONOCNT.
llKLi) :—Tlikt altliQUKh «he ipccUl frrnundx of MWwit out In %i •fflriiTit for Capiat ad Peipuniltn'

thim that th*> d(>^ndant l« immedlitoly l>)tut to leave jlhe Province w|th fraudulent Intent,
be pot only not proved, but dirproVed

; yet.W It be CRliibllsliod that the (ilaintira apprehenl
rionaaato dol'endant'H Intended departureyitb frairtlu)ent design were well fuunded, the
Cap<<uwlll be maintained. \

_ TIlia was an appeaj from a judgment Vcndored by the Si/pcrior Court at

Montreal on tho lltli diiy of aMurcli, 185J>,V dismissing the j^pcHunt's petition

to bo released from custody dnder u writ uf &)'<{/>i(i« uef Hetpondtjxdum.

The affidavit on wliioh tho writ issued talleged that tho re.'<pondent, Rice
Sharplcy, had every reason to believe that tiio appellant was " iniiiicdiately

" about to leave and abscond from the, Pijovhice of Canada, with intent to''^

•' defraud his creditors generally und the said Kicc Sharpley in particular," and
assigned the following as tlie special reasons af 6uch belief, Via. :

" That the said deponent was this day inro|med by Marcus Ollendorff, clerk,

" and William Bishop, storeman, hoth of the City of Montreal, that the said
*• Isaoc Blackensee has all his trunks packed for a start from Canada, and that

't " he will leave the said Province to-m6rrow,/and will not return again, and that
*^ " he so intends leaving with the fraudulent/intent uforcsiiid."

The appellant petitioned in the usual farm to be di.sohargod from custody
on the ground that the allegations of titer affidavit were severally untrue. At
i\wenqutte had on the said petition, Ollendorff and Bi.shop were examined, but
they dtoied having given the precise inftimatioii sworn to, admitting, however,
that they had informed Mr. Shorpley Ahat the appellant was going to New
York. Other evidence was adduced,/and it was argued on the part of the

respondent in tho Court below, that although the persons named in the affidavit

had not literally used the expressions/sworn to, it was nevertheless abundantly
proved by the appellant's own witiijteses that he, the appellant^ was about to

leave for New York, and that he iiad secreted a large quantity of valuible

good.s, a circuiastance which cleuil^ established the fraudulent design of the

appellant's intended departure for New York.

The Honorable Mb. JudTidE -Badqley, before whom the petition was
argued in the Superior Court, adopted the respondent's view of the case, and dis-

missed the petition, without assigning any special reasons.

In appeal, it was contended by the appellant's coun.sel that the failure of the

two persons indicated in the affidavit to prove the giving of the precise informa-

tion sworn to, was fatal, but the majority of the Court thought otherwise, and
the judgiuent of the Superior Cotirii was consequentjly oon&rmed, the Chiec
JpsTios and Mb. JnsTioc MoNDXLET dissenting.
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MoNDBLBT, J., in BKpromnK h» di.<.«ont,^B„id,-"Tl.i. h nq npp^al iwiiiTiili^

irniriV ''r;'''V!:'^"''"'"'
court (Bado.ey, jo. dismiHMn^ pctitiou

of nppollunt for relief and d.schurse fro.u a ,rit of C^,,;,/,.. ia Respondendum
Uflued ag.iinfit hiin by Sharpley, }?h\nt^f( \n tho Court bolow."

Sharpley in his affidavit, grounds hia belief as to defendant's boina about to
leave tho Province on the followinR

:

"
J'l"'^

;!»« ""ij. deponent wa.s this day infj,r;ned by Marcus Ollondorf, ole^k.
and William B,«hop, storeman, both of t|.e City of MonfRal, that .he said
Isaac Backensee has all his trunks packo/for a start from Canada, and .hat
ho will leave the said province to-moriW and will not return »j,:.i,., and that"he so intends leaving with the fraudulo/t intent aforesaid" '

The Appellant sots f*.* ia his peti(io„ that the allegations of. the affidavitmade by Kespondent. and «pon whtdh the writ of Capia. had issued, wore false
and untrue, and that he fs not about to leave the Province of Canada wirh
ftaudulejrt inten*. and that there was notsuffioient orany reason for tho alle.'ed
belief of the respondent, expressed in the said affidavit to thafeff^t.

„, General lasue.—Partie» went to proof
It w proper first to consider tho law wluoh is lo rule this case in order with

certainty to apply it to the facts. "

,

oth!r!r'"-!
''''\ ?'' °"^- *^' '•"' '^' ^"""'•"" (2nd) section: amon^gst '-

other things it enacts that " it shall be lawful for tho Court, or any judge of theCourt whence any process shall have issu'ed to arrest anv peL„. cither in

^

term or vacation, to order any such person to bo discharged out of oustody

proof, that there was not sufficient reason for tho belief that the defendant
^ was immediately about to leave the Province with fraudulent intent

"
The stattute above quoted was passed to prevent frivolous and'vexatiou,

arrests. The reasons or causes of belief must be disclosed, in order that the

obtained and which he is bound to disclose, may fairly be tested
I may at once add, that it is evident that the rea.sons assigned by the partv

^

making the affidavit are thb Only^onos which on the petition for release aLtJbetaken into consideration, otherwise any one could hazard an arrest, and when
brought to account wduld travel all over town, or anywhere else, to discover
evidcooe of presumption which ho knew nothing of at the time he made the
affidavit Moreover, he would secure himself from a prosecution for perjurv

"

inasmuch as he would of coarse rely upon the fact that he never swore to the
existence of facts justifying such presumptiona

^
Assuming tife above to be lawj it suffices just to road the evidence, a consi

derable part whereof « ,n my opinion altogether irrelevant, to come to tho"
^

«onclu.ioa that Sharpley has either vexatiou«ly caused a Gapia, ad Respond^
^^«m to isaue against appellant, or that he has misconceived what was told himby Samad (erroneously called Marcus) Ollendorf and WiUjam Bishop. Th^y

BtaekraiM
nil

Sbarp.ef.

'^--.

i^JjrUiU^Sharpley ilim Blackenaee WgartoTeaveTOTTfe^york
I must say that it is singular enough that those two witnes-ses should have

taken the trouble to convey sach information to Sharpley, aad it is not the I«m
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BliokflnMM
aii'd

+
' J^i

ro.n«rkablo timt Mw. Humaino cxproH«cd hot wi«h that no on0 but Sl.urplcy
H .oul.1 b.M.i,ute^ ,HV,« i,.,„d will, her aayiug th«i Blaokcn«ce wu^ to loavo ocit
uwiiiiiii}; lor N^w York. 'V

But. i„.l«po»do,.t of «ueh oiro«n«tnnoe« being af^ gront wci«ht, it muBt be
b^r,.c .„ .u.na t :.t we have nothing l^^.^l, „„d V„,/.-,,„//^ ,„ do with .uch
oonHidora .on., wh.oh arc not those Shurploy grounded hi. belief on. I „o..dhanJIy add that the other eirounu^tanocs discloned in the eourse of the evidence
are to bo treated in the «ame way, and that the., Judg6« should not allow their

dZZt '"- ''^' '"*"""°"* ^^ "'°'"' ""''°' '"'" ^' •«"'""* p'-'-^iff «'

_

It in nil-important for each member of the eomratfnity, and society nt large
hat none but well grounded arrest, for dJbts should take plaoo. The liberty of
the subjeet .3 so saered that whoever without just euuso rnterferes therewith
Should not do so with impunity. \

I think the petition, instead of boi^ng dismissed, should have been maintained,
and the defendant discharged.

I thororore opine^r the reversal of the judgment of the Superior Court."
Jahn^BleakUy, for appellant. • Judgment of Court below conarmed.
I*. G. Johnson, Q. a, coaiteel

B. Devlin, for respondeat,

(8.B.)

COUR m CIRCUIT: dIsTRIGT D'ARTHABASKA.
ST. OHRiaTOPHE, 17 JUIN Z8«2.

^ ' Coram l^i'UART, J.

res Syndics de la Paroisse de St. Norbert d'Arthabaska vs. PacLd

•Les syndics de la paroi^ de St. Norbert. d'Arthabaska, pour la constmetiondune pouvolle ^ghse et saeristie. poursui^ient le d^fendeur pour quatrepwe-
mepts debus sur h ootisation de ses propridte8,>ontant A 862.04

, Led,Sfendeurplaidaikl'aetion
: "Queledit oeWdeeotisation ne'comprend pasun dev.8 des travauz ^ faire. une estimation des ddpenses priJvues et impr^vL

jug^es neeessaires pour la construction des dites dglis^ et saeristie en question
.
non plus qu un Mbleau ex .ct de toutes les terreset immeubies situds dans la dite
paroisse de St. Norbert d'Arthabaska, contenant I'etendue et> valeur de ohaqueimmeub

0, les noms des propridtaires rdels ou putatifs, et la aortame proporiionelle
i .quelle ,1s ont cot..6, impost, et taxe chaque propri6td, pour les depeLs ndecB-
saires auxd.tes constructions et que I'homologation d'icelui par les commiasaires
mentionn^s en la d.te ddekration est irr^ulidre, nulle et de nul effet, et doit
etre declaree conme telle,"

'Nn!»??<i^!TK u"
?'*'"*""' «* immeubles situfe dans Ja dite paroisse de St.

Norbert d Arthabaska, se trouvent le, terres et immeubles connus et d^sign^Sscomme les ots num^ros sept, ne«f,dix, onie.et douze dans le sni^JAm.
Ttewnshiprd* ranaia-

J'Ar*h K. 1, ^1^ •
sont et font partTe de la dite paroisse de St. Norbertd Arthabaska, possdd^s et ocoupA, par Thomas A. Lambert, Paul Beau-
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chncu... deux ,„jc.t, do .Su M,.j..td La Roino Vict-ri,., ct pr..Lu„t I.
"'^ ^

Kolijr.onCathnl..|«oRomni„ootKUj>fMAfl,ro oo.W., i„.po d. ot taxd. iKM.r lc«
oouHtrucf ,o,.H 8u.di.cH ot <,.,i no «ont pan co,„p,m dnuH lo .lit rfil. do ctm'tion etquo OS duPH f,.rre» ct imnioubloB valont ..no so...n.o do dix mill,, piawron "

;
(J..C lorH,,uo IcH dits d..,..a„,lourH nnt fuit ot dr. «.<$ lo di. ,6I« do oi.tis,„|o„

.
H ont .,.,s A dos...n ct d„,.« lo b..t do fairo payor ..no p|„H for.o cont.ibutioa'

nux propnd.a.ros'doHdito, torros ct i„„ne..blc» n.onti.mnds nu dit rfilo d'ova-

lo'l LT7" ''°;7' •:«""•'-- -»'•""*. q- -J-it o„ nr^ont dans loooff.o do la Fab..q.,o do la di.o p.roi.^o do St. Xorfort d'Artl.abaHka ot nu'ilsont d,8.n,«16o ot qu'.l, n'.mt pa« ...ontionndo „«x ditn C..„..„iss„iroH q„i „„ho„.olo^„d lo d.t rfilo dooo,isation. quahd cotto ho .o d-a..,cnt dtai. I i.Ictdeva.t(Jtroo.„pMo avant tout autre ar,ont ot fl.ro paydo par los c ^ b„able, A la o..n«t.uction dc« dltc. o.liso ct ..cistic on',,„e.tion, ct u« lieudo so .a.ro „II„..or uhe ho,„.„o do doux n.illo huit oentn livros oou an llZoon« r.,ct.on dc« dito., o.lise ot «„ori«.ie, i|. no devuiont. d'apr^. Iu Id d^^ „der quo dcqx mdle trois cents livrcs courant." T"
vl ?"l"

'°'' "^

M if'
"':"'^«'»"' '•»"•« ^" '» ""''f^'ctkn du dtt raio do «ltfHation ««-vn^o„tb.on qu'.ycraont fairo les dits travaux pour unc so.n.no „.nind7e

"

ee^no de doux ...,llo tn.i« c.«,tH livro« courant : d'oA il- .^-ulto qu'ils on fa t

U

n,olog«er .lle,alo...cnt lo dit r6Ie do ootis„ion pour uno so.n.l.o do buit oo^l.vre« courant do plus qu'il n'etait ,.doe...i,o p.ur fairo los di.s jth^v „x de
construct.onct,,..eloditr61odcco.is.tio„ctn.o...o'o.a,ion

qui en udtdlaitoocnmo Hu.s,l.r aant nuln ot do nul effot et doivcnt 6,.o .ds au u4 ...t
"

Lo delondour voulut prouvor par M.ssiro Su^,r. curd do St". Cbristopbod A tl..b,.ska quo d..pui. onzo ana cs individu.-^ question domouraiei.t dan

dir sT? ; f" -.'" '' ""'"-'"^ a-Artbaba-ska. ....is co ...onsiour.e ud^re s .Is a.sr.o„t par„o desa parois^o ou de oello do St. Norbort d'Artb.baice fa. futadmis paries demandours, par dcrlt ainsi quo lour« quaU,6 cl lours

dol'^Ftr^M^^" ^T""""''
'l»°»«««F«««d'arRent ily av^tdans le coffredo la ^abr,que, MesH.ro Boy. curd do la dito paroisso fut iuterro.d coni.neTmon; .lddolarauvo.rad.ninist.6 1os affaires do la Fabrique dopuis cTnq ..squ .1 ava.t rc,u tous les a.gonts appartonant i la Pabriquc^? ^u'il'cn ,d -a" lilos ffa..c.s et que los argents au cotfre avaient toujou.s dtd/en sa possesion • T.iqa .1 ne p,>uva.t d.ro co.ubicn il y avait d'argont dans sclains ^parZntTl"F.bnquo

:
au dolu do «100, n.ai, pas en dc9a do 850(., el qa'uucun aZt de L*«b.-.quo n'avait dtd employe A lu construction do-lV-uL

iMesMie Boy prouvu aussi qu'il dtait Ta^ct etrho.nme d'affaires des deman-deurs
:

que los plans ct dovis avaient 6t6 faits £:^rles coristructours a'ucrdeh-gisectdela a.cristie: qu'ils avaient es.imAouvrago A £2800 auoottat«K^ur rapport quo les commi^aires avaiont l.omoloB; |o Jl ZL^^^
rr? H-': "jT*-^—"-ion .eu.:;;;;i:,;jL:d^r^rrn,
^.atcut obligds de fuire non-seulcment les ouvrages mentiounu^ aux pZ et di

*«.,.^.._,-„,j

.^IP-
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>>^

ftro^JTdi*
''"' "'"'" '"^ ''""*' *l"' "> "^^ •'""* P"" mofHonnd^ ot qui v.ilulont X200^u'„u lieu

ATulSuSl
^T" '"" ^-^""'f'"' '" "OMM' uotion di» dit« ouvni«mi,il« n'uvuiciitXue £2000

f^ Lc8 (lenmndeurii doiMundiront juK«iAont disunt quo oor nulil6«^rttfoDt dft

^
fitre prdHcnties dovunt lea ooumiMairei pour en en>p6ohor I'houioloJtioo •

qu'il
H Atait Apie'cnttrop tiird. .

T T »

Lo d^fondour dit quo la loi le pro 6gonit
; Quo tant quo l'e»p^it ot la loltre

du Statut n'uvaicnt p,iH H6 obscrvAf, ^| no pouvuit Otre iiiqui^td par lea dein..n
dcurH

:

<,u.( touH Ioh ontribiiublos dovi.lo.it p«yor ct quo porHonno n'uvait lo droit
d'cn excMiptor couinio on Tuvnit fait ot quo ootto ominHion 6tait li.t..lo et frappuit
de nuliid lo rfllo do oofisa.iou

; qu'il <5tuit vrai quo lo ddlbnJour n'avait pu
prouvor los £300, qui dt.iiont dtHponibloa pour lea dita ouvhiko.. duns le ooffro de
la Fabrique

;
ii.aia icla ^tuit dtt H l.iKnorunoodoa niarnuillcra qui tie pouviiicnt

^
.

*""" '""" P'"'""'"' "O"'!'**" «t i«u lUMUvuia »ouloir du curd qui ne d^olurait poa
oombicii d'argont il y avait dana lo,coffre, mala que (SOU dtaiont adniiaoa ot quo
oot»o adiiiisHion otait HufflHaiite pour maintooir loa pi^tontiona du d^loudour

:

quo lea ooMimiHsiiroH aviacit ^le tniuijid. pur lea ayndica ct lour liomiue d'uffairoa
- Ha avaie.it rop.6scn.6 qu'il lour fullait £2800 pour ooh oonatructiona. quand ila

avaioiit quo £2000 6ifi.-nt Hu(fiHant»;ils out ooli><$ lea propridtuiroa pour £2800
qu.i.id £1 700 et lea £300 do lu Fabriquc formant lea £2000 dtaici.t auffiaanU.

Loa ayndi.a ot lour lioiiiuio d'affairea u'avuient pua accompli l'o>prit ot lu lettre
du Stalut en faisuut dea fuus-os rop.isontationH uut gomiuiwairos et do.it le d«5.
foDdour n'u pu ao plaiu.Iro devant cu«, cur il ij^a ucjuli la viritd do cos fuita e"t

la prcuvo do cos fau^actds quo lougto.npa aprfts l'homolo}iSatlon du rdle de cotiaution,
qu'il eat do pi^iitcipo que la loi ne pout rcocVofr d'ljijplioation et d'oiiculion que
lorsque toutoa loa dispoaitiona on ont^td ototerfA«.>t paroeque le difendeur a'en
eat r..pp,.rt^ d. I'integ.|i6 qui devuit pr6sider, d^ touJe n^caaiid duna oelte proc<$.
duredovant loa coiuiuiaauirfia, doit-il dtre la viclime dea irri-uluri.^aotdea luu*»aea
rcpr^senial.o.i8 .|ui ont 4ti fuitea aux Commisauiroa pour arruollor ou plutdt
Ieur8urprondrol'liomolojrationdeoe.6ledocoti8ation,8i la v<5ilduvuit<5^conhu?

Far Curiam—Cctte Cour n'a paa le droit do prendre oonuaiaaunce dea nullity
qu involque le ddfendcur

: oo aoruit faire appol do lu decision dea Comiaiaauirca
' ou .6vi8or loura procdJds conime par Certiorari. Dana lo premier caa, il cat impos.

Bible, aur une d^Cenac, do r^viaor la d<<ciaion d'un tribunal comp«$tent ; Ibrsqu'on
appclla d'un jugement d'un tribunaU nn autre il y a dea prociSdurea 4 obaorver et
dea puruntiea & donner que lea diSfonaea du dtffcndour ne peuvent oouvir et le
brcf do Certiorari, pour riJviaer en droit la procedure, devaitjtre pria dana lea aix
lUQia de I'homologation du rdle de cotiautiou et cea aix moia aontfespirda. La poai-
tioi. du d^fendeur n'est paa auna rcrnddo. Le Statut ne permot pua k dea Syndiea
de rectvoir plua d'argentdes contrib„ullea qu'il n'cat n^ccaauire pour (aire lea
travuux

:
Kn utteudant. \e d6rendeur doit 8tre oondamuS & payer l6 montant de

la demande, aveo lea d^pena.

>_ L. O.Houle, pour lea demandeara. .
"

O. ^/iot, oonseil. .
|

^

' .& Xr. /\icai(d, pour le d^fendear.

Wm. Duvalf coumW. / —
(«.l..P.) /
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MONTRBAL, lira JUITB, 1863.

' ;, Coram SlflTR, J.

No.

Kerrj, et al. w. Pellj, et nl, ond Dame A, Wation, ooritMting.

RtPORT OF OWTRIBUTIOPf. I»H,VIL10i Of PtAINTirf FOB COSTS.

f

Huo .-Th.e.R,portofCollo«.tlv. '"'l OUtributlon which o«lloc..Mth«pUI«Uir fi,rhl.ft.ll,

iljAhe report of,ooll.mti»n4nd distribution in tl.ln e,m.o, the pluintiff wn.

n w ... el...,nod an landlord for tho reft duo. She eontcHtod theTport, alle^g
iiu h r olunn f.r root «h landlord W:« a privl^od oI,.im. and aa .uoh oititlod tfoolloo .lion in proferonco to tho plaintiff for Inn oo«ta of nuit/ /
var «bly boon to rofuao the plaintiff all privilege for hi, <^ta of auit. and the o««
of L .lunde « Rowley and Lufronnye and Pup|„, eo„t*,ting 6 L. 0. Report,, p.1»J, was oitod in Hupport.

i~
» F-

Op the plaintiff.' behalf it wa. contended thn/the eurrent of dooWona waa
troiHTly advejse to th„t given in th, above oa«.; that tho practice followed ia

he s^H rl h^'"A
'""

'^'.^'•'•-"'^i'"
•«" > «•« whate^r may have been

ttri ". .Jt'
"'."""'•"« ''* P'"'"'^ '••' Privilcgefor hiseoata of ocfon' and

that .t would bo productive of gro^t confusion and annoyance to adopt a conlrarj

The Court adopted tho viewa of the contestant, and maintained her oonteaU-
tion of the report, ordering it to be reformed accordingly.

/

Abbott A Dorman, for phintifh,
Conteatation ^ajntained.

Torrance <fe Motri$, for oppooant and conteatant. /

(a. J. P.) , /

MONTR%L, 13 JUI.V 1863.

Coram Monk,^ J., Aaa.

No. 3494, 3498 et 1007.
.

*' CharldmU VB. Ba$tim. •
,

TB0I8 OAUSIS. *

'"***

'-<J^^~«^'
«"!•«« I'to.t.noep«rlm«e .p,«. .IgnWcMlo. d. I. iaotloa po»,d«»a«d« I.

Le demandeur a poursuivi les trois d<$fendeura par trois actions difftSrentea.
Lea oetiona ont 4t6 rapport^es le 16 aeptembre 1866. Lea ddfendeurs ayant
obtenu le oertificat dea derniers finxxSO^ dana ofaaque cause, oonsUtant qu'il
s^tait <$coul^ plus de trois ana depuis le dernier prooedi, chacun dea dtffendeurs
• fait signifier k I'avocat du demandeur une motion et avia de motion qu'ils
a'adresaefaient Alacoor, le 10 mai 1862, pour faire p^rimer I'inatunce dans Bhaqm r
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CIRCUIT OOUKP, 186^.

ICIwrltbota

f-^ ^

Wol 1H»;2, u liiwnt I„ O.IUWJ iiii imVito. . ,
^

A |-ar„u...cnt il (',« ,,r,5t.-,..lu p..r lu Jomandour q.,., la ,„„t|o„ „o ,„ Hh^'t «„„,

JMoNK J.-JoHuUd-uvin quo l» moUon,l'a»i.d(. motfen ct la .iKniflootiond« « u,o .on « ..... d.,u.vuK..u A uno r^^lo. H ont iptorrou.pu I'iu.ul CW
flKi^lc...ont I'op.nion do u.on o?)ufi.Srea jugwi.

k".(y, pour daimndcur.
' I'»"-«o«?|K5rl«.iJo~Action ddboutio.

.

Ouimit, pour ddlundour. ^ '
.

(u.o.)

•^

MUNTKKAL, 28iii JUNE, 1863.

Cvram Smith, J.

No. 2188.

Hitghei vs. Jteed.

ui, '^''i !tr r."°"
*" '''^'" ••'" ""™ '*'' '00 "» "•« '»>«« of « TO which

U n-r J ""' ""l''"b'«'*«»«»t'y t'-^'d i»to tho posscBsion of the dofondant
WtHig^htsTown, in thoSlnto of Now Jersey. • I

Theldofendant was served personally with process in Montreal: and pleaded,
effoc that he h.l purcha^d tho u.are, in good f.i.h, in tho Hotel yard of

! «f««''°V"
Montreal, whiph ho designated a public place where horses

ro ufAially sold 111 iMontroal, and as a murchi ouverl.
It wjs proved, in.ti.e courno of tho Enquile, that the Hotel yard above defer-

red to Was a plac-o of resort for horse-doalors, where the; were in the daily l.abit ofselhng al lar^o nun.bcr of hor.es, and that the defe.^an^^openly purchased the
... ^uoHtion in this yard from a number of Americans who had piev^ously

^ L^I*"T''?"'r''""**°"^*''*"""''"*''«P"«"M«»ilHn the defendant^
po88»ki.oij m ilights Town.

'""«»ni s

Tlie Clurt after hearing the parties, pronounced the.following judgment:-

n,«t /t k r *,T''"^?""8
»'"»' t""* »«d plaintiff hath established tie

material ilIegat.on8 of h.s «vt.on, and that he did lose out of his possession inthe C^ty 6i Mon real the bay. .nare merUioned in the declaration. Zd that the
V".e,llega|l>and without th^y.thority or consent of tho plai..tiff into

same. ..nd hud

i said mure
^ ,

' — "*" •".'^^"'"""i.yoroanseniot
the T5a^d8 of the said defendant. Who now has possession of the
•jcb

/

lion at the time of the^iiistUnUon of the present wtion; and

t
-\-

\
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CIRCUIT COIJIIT, 1802. 2ua

ftirlhor oonaidorinff that tho nfd dofondant hath fullo.i to malntaiii Iiin .nid ci-
oeptioii, or to I1ok« and iliow «ny ^'md rc«imn, in f«ot or in law, i»horcb> th«
oonoliuions of plointiri Mtion aliould not bo mninUinod. The Court doth r«-
Joot the nanin, and doth oondonin tho aaid dofondnnt to pay to tho aiiid plaiutiff
tho auni ..f IIOO current monoy of thia provinoo, th« vnluu of tho aaid mar.), with
intoroat thoreon from tho lOth day of January, 1801, date of thoaorvio.) of fv>-
o<m in thia oiua«, until paid, and ooata of ault, diatroita In fiiwurof M. Dohorty
K«luiro, tho ntU)rnoy of tho pluinti^ff, uiiloaa ho, tho aaid d«rond.inl, do doliver up
tho aaid buy horao to tho a«id plaintiff, and in auoh fliiau that dufundiiil do p.y
the ooata of thia action, diatraita •• tfurmaid to M. Dohcrty, Kaquiro."

u 'n„iL .<•!•..» Judgment for plaintiff.
M. Dohtrtjf, for plaintiff.

" ^

Curler A- OirouarJ, for defendant.

„ (ILB.)
^

,
^

_ ^.^ ^_^
ThU doclalon la Interea'tinf^^, m being the flnt reported one, wtioro a L 'c. Court

hai uaimilatod the righta of the owner of » h,f bono to tlioiJb of the owner of
n ituUn one. [Iteportor'a note.] ,

SUPERIOR COURT.
MONTREAL, 0th OCTUBER, 1862.

Coram Badolit, J.

BNQ0KTI Sittings.

No. 2438.
^'

Bamaajfva. David, tni DanuBUza L. FTa/Aer, oppoaant, and Ranuay, contea-

^ tant.

lUu. <-ut. Ttiat lb. eontMt.nt barinc appeared by bb .ttornar adMm. could not penonaUr eon-
au«t tlioexamlii*llou of tho oppotant m a wllncw.

and. Tbat tho lyilng of an ap|iearano« •• Connael at Knqutta by tba eonteitant aa a Draetla^
tufbarr^itor did pot give blmiuohriRhL

The plaintiff had recovered judgment ogainst tho dofijndant, and on attempt-
ing to levy the amount by exeoution, was met by an opposition on tho port of
Dame Eliia L. Wulkor, tho wife of the defendant, who claimed to be the proprie-
tor of the goods tukcn in execution.

The plaintiff conteatod the oppoaition, and, pending the mqutte on the oontea-
tation, brought up the oppoaant aa « witness, in aupport of the contestation.
The plaintiff woa roprosentod by L. A. Jett^, Esquire, ua his counsel and attor-
ney ad litem, but nevertheless proposed to conduct the examination of the wit-
neaa himself. This was objected to by Dohertj, for the opposunt, and on a hear-
ing before tho Court, the objection was maintained.

Tlie plaintiff then fyled an appearance as counsel at enqufite for himself as a
practising barrister, and attempted by this means to conduct the examination in
person, but the objection being taken, the Court dcoided in this case likewise tbat
the plaintiff could only addreaa the witness through hia counael. "^

^<tbrediLeiagj^,JetU,totflniatiS. "

;

/>oAer(y, fur oppoaant.

w.t.) ..
.

- . '
.

'

:

'

:

— 3—

llttlllM
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IfOWTRiiM^ aoti DIOKMRRR, ||u.

Ci»»iM» BlllT«, J. ^

<l"li»rjr of ..J ,», for; . ,„.„,|,, „f ,„„ .fc^ ,|,. |,|„,.j^ |^_j

'

di'ri'iKiunt*.

The oonlrnot of unfo i#n« mad'o in lli« amial wiix ihroiiKl, brokflw.
At tlie tri.,1, U,« phuntiff. OM.rotftfl<l tl.oi..Mlfc. wub tlio production of thair

' lold noto nnd tlm ,«rol avidcnoo of .|,o brokor. m to iu cn.onU .„d Onm, of
the bought noro. wi, hou.. howovor. n-.tlfyi,,^ ibo dcfondunt. to produoo tho b.m»l,t
D..ta The dofondanfH ub..«io«d from pr,H|.,oin« t).o bought „«to and nbi-otod
t<. tho..d.iuo..«n of parol e»|d«n« in pr.K,f of tho^ontruot, .nd tl.« o.iJoio.

_
WM taken uridor roMurve by order of tbo Judge. \
At the flo..l h««ri«K on ,ha n.orit., tho dolemlnnt, mpved to rrjeet the parol

•vidonco .. illoK.1 UHdur .1.0 oi.ou.„.t,.n(K„ «„d on tho 30th of Deccn.bor I8.U
Ujo Court pronounced tho folhminKJudKiMont:—

" The 0.,urt. having herd tho p„r.i... b, tholr oounwl upon .he mcrin, of thi. .

TT n r "'^" "
•""''"" "' "'" •''''«""'-"- "f H'e I8.h Novo«.ber, 1861

How rd tending to pro.e bjr P«rolw|^ony . f«ot .u««ptiblo of proof onlyby w l.t „ evdenoo. to w.t. the eigjC^of .he bought note referred to In .he
p^..nt.ff.' deelurafon be rejected from the record „ llleKul. having e„„J d

~ motion
;
.nd.con..dering that the«ld plaintife haw fulled to proVe. by legal „d

Ltd ."'^7' *''•""'" '' *•'*'" '"•«*^ '» '"- been Lde to tl ;^ddefond.nta. by the m.nntry of T«ylor Brother., and Howard and Mor^n
brnker. of Montre.1 of the quantity of Throe Thouaand Barrel, of flouTai

X|by ho «.d defendant, of the «.ld alleged .ale, by .ho„..elve. or by the^

dTJf ""r'l T;: " *'" "'^^""^ "'"^ '^' -"» -fHcnt mem ru
f dam ID writing, aigned by them or by apy per«,n legally .uthJCkl-k bohalf a. required by law. Tho no..,tAg ^.•....i- ...: _ iMMli

V> f«»our of B. Uovlin, E»q., ths altorSTy of the Mid delon/

'^A;d>W. Robert, for jA^tifb.
-KHoraumia^d.

i^jP..J?eWin, for defendants. Z

iroker'a

oo^^Jte eren then, witboat tba producUoo and praof of the

t^iiporter'. Note.]

^
.'.R

^
/
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' CWvim Vomr, A. J. H , •

"*

% uoi.

Ualilwin w. Hinmnrr ci a|.

^
.hll b. .«,o«„Ubl. Il..r«r..r wHUiJJZr " ' ""* "'"•'' *»'» •••PW'W

-» fThi« wAa un aotion for tho ntorory of the miiti of ifl02^ a» h-'«n . .i. .

..a .u. Of .«« .... Of aou/... .^..«ur^l^J.;!?^t
Tho aoUon w« .o^mp„„i„.l by . .«/..> .o«,.„,.„,.V. i,. tl.i „,„ .1 for... ««I., .ho oo„o!u..o„. „, hw dooUrutlor, tho pluintiff pn.yod, .

,h..t , ,« m jT^ "

to the .aid pu.„nflrtho-||..„ou..t of ,i, |h„,.«„., ...j t/„„Vfl"o do I *

b.rftl. of flour «, to bo «,i,od and .ttaohod bo dcoUred affootod by ZLfPHVIOKO. for the p.y™ent of tho «id amount of .ix thou.i.d and twenty lie
^

dollar, currcney .nd iuU.r««t and oo.U m aforo^id. ...d be ordered 1^1^ „duecuraoof law; .„d .hut the prooood. of .uoh 1M.I0 bo ord red ,0 be
'

d
"

J,

tI.o „.d pl„.„t.ff. to the .„l«,ion of .11 oti.or orodi.or, of tho 1 do^

lid if;'"?":' '"" "''•*'"*•"" <"- ''•-«" *"y be) of theIS.Mid debt, in.oreNt and ooH..." - ;- '"'*"""'**•

The dofondanto pleaded a e/</«.„ au /on,h en droit, whioh\« di.ml«Jl«ordinary <»„r« They .l«, p,e.ded. by an «.c,,,io« ;r^^^^^
th* «rteof the flour had boon a.«le in January for d^^li,efy i„ ,n iZlll^of May following and th,t .ueh . tole wu. a g,Ili„g tranJtion .nd heritnoU and void. They further pleaded .ho general Jue.

' "^"^

<^/^ur ng tho pendenoy of the suit the flpur wa. deJkered to the plaintiff onhm giving «K,urity .h.t it would bo forthoomlng .0 abid^ho ZZ^lT^'T
Court, or the value thereof accounted for by tho plainlJff\

^"' '^ "^

At (ho argument on tho merits it woa stron-ly unrod on\tl,« «« «/.u j«..« that t.. conelusion. of the dechrauln^e^ Zl^1 . Jhat .he true r«„,edy of th. pluipHff wu. «i reve.diction agail the So"; .„d

Ifyb «>««** oon«d«r,ng thattbe plaintiff l.ith proved the\,>terial.lleg..t.onH of h.a declaration, and that the exeop.ion^A^ml.JJS^l7th,de^,d,,t,i. whoUy unfounded in Uw^LhLi^r.:;:,^^^

4...

i

:/:

\
*''•'

^A-.
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BInmore et ti

39d SUR 'COUtfT, 1861.

t'i'

X<''

\ :-

> -»3fv.

• „ ' *
i

and inaintnininjt tlic-notinn-ot tlioMTd plaintiff doth condfnin the snijj defen-

. yants, jointly? im«r8cv^ri.41^, to, pny'sod satiufy to the said plrtintiff, (ho Bunrof
•ix^liousand onti twcnt^.9Vo''fJf(ll]it| currcht money of thiH province, bein-,' the
prioq and v»lttbflf one .thou.«|nnd Barrolfl of flour of the brand known as the
"Globe" niillfl iAspoctcd nnnibor one, Superfine (Toronto inspection), and
in sbippiriflj order, sold and delivered by the plaintiff to the defendants as stutcd
in tlio pliiintiff** dcdnration, together with interest thereon from the eleventh
day ofMay,^18Gl, date of Uie service of process in this cause, untfl nctual pay-
ment and costs of nuit, siije and exoopf the costs of the en^ulfe made under
and in pursuance of the order of this Court dated the thirtieth d.ty of Septem-
ber, IStJl, the costs of whion aiquite, if any, aro'to be paid by tlie said plan-
tiff. .

Andjho Court doth adjure and doolah) the attachment, titisip, in this onuse
made of the said one thousand burrel-i of flour good and valid^ and doth fiirtlier

declare th6 said orte thousand barrels of flour liable Und subject to and affected
'

with a pr|iriles;e and lien in favor of the said plaintiff thereon, as the vepdor
thereof, for the said sttm of Mx thobsand and twenty-five dollirs and iuH'rest

and costs as aforesaid
; aSd^ is ordered, tjiat the said one thoustnd barrels of

flour be sold in due course^ of law, and the proceeds thereof paid over to the

mA plaintiff by special privilege, and in^nwUgrenoe tp all others the creditors of
the said defendants, in satisfaction of the pra^entjudgment,. in whole or in part,

according to tbeir stiiBcicney.
"

..
- \^

And the Court, seeing the petition of th^ plaintiff made and flledio this cause
on the second dpy of July, 1861, the order and judgment thereon reiideited, aiid

bond executed by the plaintiff and his sureties in pursuance of said order and
judgmenl^jSd the evidence adducod under the order of this Court dated thirtieth

September, IjSei, in relation to the value of stiid flour at the time the same was
80 delivcre3to the said plaintiff, under and, in virtue^of s.iid bond and security,

doth furthftr odjudge and declare, that in case the said plaintiff shall fail to pro-

duce the said^bnc thousand, biirrels of flout-, in order that the 8ame~inay.be so

sold/k d^e course of law, he, the said plaintiff, shall duly account to the^^rid
defendants for the sum of four thousand dollars current money of this ProvinCc^x
as and for tiie value of the said one thousand barrels of flour, at the time the ^
same were delivered to the said plaintiff, in virtfle of such order and ju<lgmcnt
so rendered as aforesaid on the said petitio^. of the second of July, ISftl, with
interest from the eighth di|y ofsaid month of July."

Judgment for plaintiff.

Bethune <& Dunhin, for plaintiff!, '
-%_

\B. Z^ei^Wn, for defcndanb. . , .

">-
(8.-B.) ji' ^ , _/ •/% ' '

' ; "'
'.

\

=>==^
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SUPERIOR COURT, 1862. 299

MONTREAL, 6th JULY, 1861;

' C'oram Bertoelot, J.

No. 1201.

Baldwin V8. Binmore et al.

H.LD,_Th.tPI.Intlirhii« right foobUlrt^ellvery 01 flour«.|«^ by Mm « rendor under . writ „ft(^ii»e,m»ervaMrt. on glvlnR wHjurlty that the flour .111 h. «!lh- . 7 v . "'
«..ure order or tbeCour.rLr .h^valueth^SX^roumldtb^SS "^ """ •'""'

Thm WU8 a petition bj- the Plaintiff for^dclivery of the flour seized in this
cause by h.„. as vendor under a ,rit of Aieton^ervatoire. The Petitioner^
alegodand proved by uffidnvit that the ftW was subject to the payment of
Btonige and insuruncd and prayed, that tire flour be delivered to him on his
g.vmif pood and sufficient security ttftt the flour would ho forthcoming foalide
any fu.ure order of the Court, or the value thereof;, duly accounted for by peti-
tioncr. ' •' *^

The potiiion was resisted by the defendnnt, but the prayer thereofwas granted
and the flour was accordingly delivered over to the plaintiff.

'

Bethune & Dmhin,^oT plaintiff.

B. i>ei;/tn, for defendant.

.(8.B.)

Petition granted.

MONTREAL, 28th APRIL, 1862.m No,>a3i.

Coram Monk^ J.

Walker et al, vs. Ferm an^ the Montreal Permanent Building Soceity, Oppon-
I antt, and Sheridan, Contegtqnt.

Hb*:.-™.*!^. not neo«.,y for .n Oppownt who o.nte.t. the colloctlon to hi. p«4„d,ce of.notherOppo..nt. to .^tup.n hU.«o,««,of conte.t.t!on htoowntltlo orinStow Jn

" SZX^C.a";?"^''^''"''''^"*^"^^ wh.chpro.«^.h«.b«Sln"t:.S

The lands of the defendant were taken in execution and sold by the sheriff
who returned to the Court the amount of his levy. Against this levy, the iMon-

"

treal Permanent Building feoeiety fyled an opposition for a sum of upwards of
f700 duejttfider a deed ofObligation and Aypo<%tM!.
The^osant Sheridan ^s also an opposant under •n obligation and hypo-

l^e Building Society Was coUccated for the amoniitof their claim by the
report of distribution pre^^arcd l*y the prothonotary.

ThereportwaSNMntestJd by, Sheridan, who in a pleading called a contesta-
tion, styhng hiu.sell> oiposant, assigned several grounds agnihst the validity of
the claw of the Building Society, and his conclusion was that tt^ report of di.s.

- tribution and collocation be reformed and patticularly the eighth\item thereof
to wit

:
in«o far as the suild Montreal Permanent Building Society wis concerned'

and that the collocation of the said Society be reduced to a sum ob^OJJ and
the said Sheridan collocated in the place and stead of the aaid Snntiy ;„

'

.„^



800 SUPERIOR COURT, 18B2.

Wftlker

VUM.
•mount in pnyment of the amount by him in and by his opposition in this onusO
fyleJ, claimed, &o."

The Montreal Permanent Building Society demurred to this contestation on
the tblloning grounds:

Because it does not appear from the said contestation that the said James
Sheridan hath or Lad any interest in contesting the said collocation of the said
opposant, the Montreal Permanent Building Society.

Because the said pleading or oontesfAtion of the said James Sheridan does
.not allege any title or sum of |p)ncy or mortgage or privileged claim of the
said James Sheridan against or 1 the proceeds of the sale of fhe lands, colloca-
tion of which proceeds hath been msdo in favour of the opposants, the Montreal
Permanent Building Society.

After issue joined, the parties were heard on the demurrer.
For the Building Society, it was contended that the demand of the opposant

^ Sheridan was to take away from the Society a suih of money for which it had
been collocated, of which it was in fact in possession; that Slioridan could only
succeed in his contestation by the superior strength of his claim—as in a peti-
tory notion—not mere by tlic weakness of the claiiii of tlie Society, for the latter
was in possession. He mtist therefore shew his own title as well as the weakness
of the Society's just like the plaintiff in a petitory action. Gibnon vs. Wear, 6 L. C.
Jurist, 78. Each pleading sliould contain enough in itself to justify the conclu-
sions^ thereof. Tliis was ho|. the case here. Sheridan attacked the opposition
of the Building Society, but there was nothing in his cont&station «b justify the
conclusion for a sum of money, in addition to the rejection of t^ic Society's claim.
If the pleading under oonsideratioa were well fomidod, the oflfjct would bo that
iftheooDtesiation succeeded, and a new report were ma(|e placing Sheridan
where the Soci.ty then was, the Society could again, if theV had any pecuniary
interest, contest the new report in favor of Sheridan, on g/ounda attacking the
validity of his opposition, a matter not previously at issue between them. "This
would involve a double contest between the two opposahta at two different
times, althouL'h one contest would be quite sufficient, if aU matters between
them were fairly set out in one contestation. If the present contestation of
Sheridan be rej-ular, then the Society would be compelled to plead two sets of
pleadings in answer to biS contestation, one, set to his contestation, and the
other set to his opposition. The irregularity of the pleading demurred to was
to be seen in the Ktate of the issues between the parties. The Bjiilding Society
had fyled the following pleadings in answer to tlie contestation of Slieridan :—
lo. Deriiuri^r; 2o. A special plea to Sheridan's oppojiiionj 3o. A general
answer to the contestation. That shewed the irregularities of Slieridan's pleading.

Bedwell for Sherid&n contended that the pleading fyled was in accordance
with th^- practice of the Court.

The Qourt took time to consider and dismissed the demurrer.

\l
'

»s^ Demurrer dismissed.
Torrance A Morris, for plaintiffs

^ ^'^

2?ev/in, for Sheridan. ;. ,-

(F.W.T.) >
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Coram Badqlet, J.,

No. 2116.
"

Mann et al. vc. Lambe.

Mnguete until heU .mended hi. deoLrttloi,"Jd the'dJfendMt KL"bSl. Slowi^'pi^Sllt

The plaintiffs ob^aibed a judgment of the Superior Court in their favour pcr-
mitfing them to ani^ond their declaration on payment of costs. They now
applied to the presiiliU judge at the EnquSte silting to be allowed to proceed
with their Enquite.

Torrance for the defendant resisted the appliontion on the ground that the
plaintiffs should first amend their deolarution and then give the defendant an
opportunity of pleading de novo to the amended dcoLiration if he should see fit
or that the plaintiff:* should fylo a di»i»temmt of their right to amend.

- & poMd contra, contended that he had a right to proceed at once without
liiaiver of his right to amend, and cited 1 Pctersdoiff's Suppl. p. 169 CoU
f?»n. vs. Aaron, 5 Scott, 593, to the effect that in Kn-l.nd a defendant had no

I** right to plead de novo unless it formed part of the ju-l-c's order.
The presiding judge ruled against the plaintiff, and remarked that, by the

practice of the Court, the defendant would be permitted to plead rf^ novo after
service upon him of the amended declaration.

Cros,& Bancroft, for plaintiffs. Application refused.
2orrare<c <fe il/om», for defendant *

(P.w. T.)

MONTREAL, 30th SEPTEMBER, 1862.

Coram Badolbt^ J.

No. 536,

Alfred Perry, Plaintiff, vs. John Milne, Defendant,
Ann

The Ontario Bank, T. S., and the said John MUrie, contesting, saisie-arret.

In this case a writ ofsaisie-arrfit after judgment was issued and the ^iernam
made a declaration, to the effect that at the time of the service upon them of
the writ, there were in their hands three debentures of the . ity of Hamiltbn in
Upper Canada, and a debenture of the county of Megantio, which bad been
deposited with tbenji by the defendant
Judgment was rendered, adjudging, amongst other orders, the seizure good

and valid, and ordering the deposit of the debentures with the prothonotary
within 16 days after the service upon them of the judgment
A similarjudgment was rendered in McK„y et al. vs. Demen, and Fauteux,

Oamishee, where 69 promissory notes were so ordered to be deposited.—L o'
Reports, Vol. 11, p. 284. - ,_ r ^^^^^^^^^^^.^^^^^^^5^^^^

Torrance d) MorrU, for plaintiff. T

(A.1I.)
uvivuuaut jfuu oDDiesun^pari7'
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MONTIIEAU, 28 jblN 1862.

Corum Smith, J. ,

'is.
No. 682. *

' Pitiriir vs. Lacroix.
Jl»a.:_io Quun ,otededon.tl«n enfrcVlft, donUe. obIlK«tion. en «K.tent .« moln. l«.v.n»i™

'^"l'*" ''"-"I" '!•?'"> In«li.u« 1.1 ehrfgl-t;* pour Ctrov»l„bIo
» "«"" i« •v.nt^jw,

2o. g„e lo d..na...ro „e pout .« pr«v«lol, du d^r«« d-inniiiuatlon ou d'enr<>gfitron,antao. Qnt- do. Uwiiomdolaux portent Intern deplelii droit.
nn'iroraem.

—HEP'"-—^^^^^

^"'

«r' ! l.''r,Zi?.n d'''.^

du p..cmont do I..omme d'.rgent * d.. ort.nder. du doaateurq.I,

^r.!. ?!!?.'*""' '»''<»»"»"o''.'«e'»«u«'«itonpo«M.«loii-de. Immeublc* ^ Ini donn*.

"ulvrd-rflfeT
"" "«•«"•"*-'"«"«"' *"t«"«"Uo eul»e luj et le. donatour.. ftufe d'avo.r «i

Le dcmandeur all^guait dans sa declaration :

Que par son contrat de mariago aveo sa femmo aotuelle, Lucie Langevin dit
Lacroix, en date du 22 Janvier 1836, le p6re et la more de octto dcrnidre, Jean
Bto. Lar^evin dit Laorois et Dunio Marie Louise Crevier, f)romirent do lui
payer la somme de 2500 livres, ancien cours, comme suit:_200 livres le ler
juin 1837,-200 livres tous les premiers de juin des anndes suivantes jusqu'A
pariuit paicmont.

i

:g Qu'cn consic)6ratioii de cctte somm^, sa femme renon9a & leur succession et
i tous MS droits Mgitimesr et 4 son douaire, pour s'en tenir k cctte somme.
Que lb 17 sept^mbre de la m6ine annde (1836), le dit Jean Bte. Langevin

dit Lacroix et sa dite epouse, dans le but de partager le reste de leurs biens et
d'egHliser la part de Icurs cnfans, voulant faire un derhier partiige et arrange-
ment 4e fanilllo, donn^rent el cdderent par donation entro vifs A un do leurs
fils, le dit ddfendeur, les autres^ant eu leur part, les dits biens consistant daqs --
plusieurb immuublcs, dos effets et animaux/«ti.des dettes actives considerables, i^ ^

la cbarge par le dit defendeur de leur payer une certainc rente viagdre, et de
payer toutes leursi dettes passives et plus particulifirement les sommcs do deni^

'

que les dits donateurs devaient au demandeur en vertu du dit contrat"de
mariagc.

Qu'enfin, il restait encore dft sur les dites sommes d'argcnt une balance de
$116.66 en capital, formant les paiements dchus le ler juin 1845 et tous les

premiers de juin des anndes suivantes, et qu^-cette balance du capital reolamde,
consistant dans des deniers dotaux, porte inlerSt de plein droit du jour de
reoheiinoe, lequel int^rgt s'^levait a la somme de $97.00, laquelle ajout^'i la

balance du. capital formait celle de $210.66, encore due et payable par le ddfen-
d^ur au demandeur. *

>

lie defendeur plaida i, cettc action :—Qu'il jivait it6 WUrS de toutes ses
obligations stipul^es au dit acte dff donation par ses p^re et mdre, qui seuls
avajent 6te parties aveo lui au dit acte de donation, et ce par un acte de con
vention et re«Uiation entre luu et ses dits pdre et mdre fait et pass^ devant Mtre

,' -
'
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Docolle ct HOP co«fr6rp, notairon, lo 29 juillct 1846, et uvnnt quo lc8 diff6rentc8
d6ld^ation« crc'doH au dit acto do donation, ct lo dit acto do donation lui-n.fline
nicnt Old McccptAs, ni par lo dcn.andeur ni par auounc dt-s pnrtie8'iht6re».^e8
Lo doniandour lipondit K<i"«6ralon.ont ot spdoiulcniont :—lo. Quo le defcn-

dcur coM.n.o tel'donntuire, prit possession des deniers, aniraauit, cffcts ot im-
«.cublcs a u. donn6.s ot odd6.s d6s lo jour du dit aoto do donation, sous los
reserves ct les charges qui y 6taicnt stipuldes; retiru les dettes actives ot en
disposa conimosupropridtd; poya uno partie dos dettes dcs dits donateurs et
quo plus particuliiircmcnt, le dit difendcur, conin,. tol donatairo, on son prop1#
non, ct A son propro acquit. p..ya,*vant la r^siliation, au dcmandour tous les
paioments dehus avant ccux rdcian.ds par cotto action et que pour ces raisons il

y ava.t eu acceptation suffisanto de la part du demandeur do lu delegation or<5<5e
en^a favour par le dit aete do donation entre vifs. 2o. Quo, d'aillours, fut-cllo
msuffiminte, lo dit acto do convention et r&iliation, sur Icquel lo d6fondeur s'ap-
puyait, n en diait pas moins nul et de nul offct, parco qu'apris sa passation, lo dU
ddfendeur dtu.t dcmeurd en possessio^^es imnieublcs i lui donnds, possession qu'il
continuant enooro aujourd'hui, et paroe qu'enfin lo dit aoto do rdsiliation fut
consid^rd par toutes les parties commo non avenu et u'avait jamais 6td mis h
elocution otAeffot.

Telles Bont les circonstances sur lesquclles les partie. en cette cause lidrent
contestation ot alldrent i. I'enquete. '

.

.
Le demandeur prouva que tons les paiements antdrieurs A cotto action furent

payds par lodefendeur en son propro nom et H son propre acquit, et quo de
toutes les parties qu'elle concernait, la dite donation re^ut son enti^rc exdou'tion
jusqu au moment de la rdsiliation

; que les ohaigos de la dite donation dgalaient
au moms les avantages de la dite donation

j et c'ost ce qui r6sultait du tdmoi-
gnage et des rdponses sur /aits et articles du ddfendeur lui-mg^e

; qu'enfin le
dit ddfendeur, dcpuis raotd de donation jusqu'au jour de I'action, A 1Wptionde sept anndes d'absence aux Etats-Unis, dtait. demeurd en possession des im-
meubles HJui donnds, et avait fait enterrer ses pere et mere, los dits donateurs,
suivant les stipulations de I'acte de donation et oela aprds I'actc de rdsiliation I
savoir en 1854. ^

'

Lo ddfendeur ne prouva pas autre chose que I'absence du demandeur aux
Jitats-Unis pendant sept anndes dcpuis I'acte de rdsiliation.
A IVudition, Af. Girouard, pont h demandeur, soutenait qu'il b&ait si de-mande sur le dit contrat de mariage et sur un acto de donation

; qu'il etait
vrai que cot actede donation n'avait ^te ni insinud, ni enr^istre, mais que
cette^formalite n 6tait pas necessaire dans 6ette espdce, pour deux raisons _
lo. Farce que les obligations de la donation eb dgalaient les avantages, (PotWer
Donations entr. v. s, see. 2. art. 3e, §1,) 2^ Paree que la pers^nne qui po^!

du elin '!f'V^ r'"'''
"'"'^'*'™ unepersonne qui avaiiconnaiss^du eontenu do

1 actc de donation, et que la formalitd de I'insinuation ou de I'en-
'

rdgistrcment des donations, depuis la crdation des bur^ux d-enrdglstrement
n etait ordonnde et requise quo pour les rendre publlques, (Pothier, Des DonJ
t.ons entre yifs sec. 2e, ait 3, §4.) Que le defendeur ayaut admis lui-m6me
que le du aete de donaaon avait regu son entiere ex^utioa de tout«« W p,,..'^

Polrim

UmioU.

:./
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qu.lava.t lu.-„.(.»o pa,^ en «,„ propre nom et aL prop« acquit lou"!!,

-0 « do donation .ana le conaonUmont du demandeur et quo ces fai.a auffiaaionpo»MJ.al. .r une „cccpta..on auffis.„to crrfdo d„na lo dituoto do donation : que

\il21 \tT
""" •"«««"""«nt prouv6 quo oct aoto do rdsi!i«ti«n dcvait

« re co„Md<5.6 commo „„„ „vo„u. attendu qu'il n'uvnit M suivi d'auoun effotquo pluH par..oul.*rcmc„t le d^fendour dt.it n.td en p„.e*<i„„ deat^

ton do ; n-
""'' ^:''""'" "P^'^ '" P'^^"^- r^.^ili..tionT«,aou-

on do cortuncs «bl,««t.«„a do I'aoto do donation; q„'„„fl„ qu'A ce qdregarda.t I. prd.enf.n du ddfondour quo I'In.d.dt n'^.l p.a dtt «ur la b«Junoe du ea,..tal .1 ..^.^.it „„. aurori.d. auivunto.: Deni,.r,V I.h6J N
6^.,.Hou8«oau dola C.H„be. vo. Dot., aco. 4 ; B.od., t. lOj Dosp. p. V^s"
No.J9, qu. totttc^bliaauiont quo lea dcnien, dotaux portent intdrflfdo ploin

M.miai^g^, pourje difondour, en rdponae, a'cn tcnait ail eod.rairo no bin^J-Bee do aon ..cte do r^sllKition, b<5..dfice qu'il pr^tendait cxi«.er dana ,e caH-ei
jparce que la donation avait ^td faite ontre le ddlcndcur ct .efl-pAro et n.Are eJque lo demandeur n> ^tait pas prd«ent et ne I'avait j.MnaiaaccepU?, et qu'il Li
D^cesaaire enfin que le deiuandcur aeocptu expres^ement et „.6...e par quel-quaetopar^ont,faUi la oonnaisaanoo du d6l,Jgud, lo. atipulationa du dit «o.odo donation et qu'enfin lea autori.ds ddmontraient quo le« paiomonta, d<?M »aitajar le ddfendeur qu . a no ^ouvaient avoirM fait, que oonui^e le proeureuc do.
donateura; que, d'u.ileura, fut-il tenu de payer, il ne pouvaitVfi.re quo pour to
capital, om.8.8tant purement en denicra, et non pour- lea in»6.0.a qui n'LcntpuB sfpuMa aux notes; que n,6n.e le oonlrat de „.ariage allait^ls loin, en

Enrdpliquosurcesmots "sansint^ret" mentionn^s au contrat de n.aria«e.M. Girouard ajjutc, qu'ils ne a'appliquait qu'aux intUrfita dopuis la dale du cot
trat jusqud lAsh^ance, qui sans cctte, clause seraient ^galemcnt dua de pleii

"

droit et qui, pour ccjte raison, n'avaient pasM deniand^Ss, et enfin qu'ils, les diU

n^elXnce
"' «"»?«»"«»» pas les int^.6ta sur le capital A compter

Smith, J.-i)eux seules questions sent s^rieusement agit^ dans oette cause •

lo Le d^fcndeur est-il tenu de payer les sommes de deniers stipule au con-
trat de manage, malgr^ I'aote de r&iliation sur lequel il appuie ses defenses ; et
2o S 11 est tenu de payer le capital, est^il rosponsablo des int^Jrets r<Sol«m<?s sur
joelu, a compter de I'^hiance. Sur ce dernier point il n'y a aucun doute que
los int^rfltssontdus, les deniers formant le capital ^tant en effet des deniers
dotaux, qui d aprds la jurisprudence constante de oe pays portent int<5rdt de
p em droit; Quant <l I'autre question, il me semHeque le difendeur doit payer
et que I acte de r&iliation en question est nul. Le defendeur a exdcul^ I'aote
de donation pendant dix annates ; il a retir^ toutes les dettes actives des dona-
teurs, pay^ la plus grande partie de fears dettes passives, et m6mo tons les paie-
meats ftpi^riears 4 ceuz r^Iam^ par oette actioo , en faisant oes deroiera pue-

mi':
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ments, il ae prcisente au demundour en «on propro iiom et oomii.e donut.iro
il oonii»nt par 1^ ihSnio A devenir le ddbitour prinoipol et le domundour connont
^galenient & le prendre oomme tol, puisqu'il lui donne dea reyua & aon propr*
acquit. Cos oircunatanoca aeulea auflBmsnt pour oonatatrr I'ucceptution par le
demundeur do la d<^l<$;«.ition crido par Tuote de donation entre vlfa; our en ma-

;
tidre d'uccoptaHon "de d^ltf^nlion dana notro droit, diffdrunt pout «tre en oola des
diapo^ilionndu Code Civil Frun^ni., \\ auflBt quo la volonKJ du o.<J,.ncier d'.iccoptcr
le nouvouu d6bitour au lieu ct place do I'unoion |,arniHHo do quclque muniire ot
pcu iui,>orte in uianidru par luquelle celte volont* iippnn.it. si o'e>t pur un u'cte
^orit au autrennrtlt; tout oo qui eat requia par lu loi, o'uat la volontd formello
d ucoopter. La d6:6«aiion en queation deironuHt done p.rfaito p,,r ruocoptution
qui en fut fuito par !o dema.idour, lo d<5l««u6, oV-at-A-diro lo ddfondcur ne
pouvait en 6tro lib^rd que par lo ordanoicr, e!«5«t.A-diro le doniandeur. Or
laotedana lequol le ddfondcur violierohor aa lib^faUqn, Taoto de oonveiUion
et rd.iliation produit par lui en octte c.uac, a die fait aana 1« coiiacotcmont du
denmndeur, ct fuute dc 00 oonsentment il oat nul A nion avia. >-i^

D'aillcura la preuve du domandeur montre encore quo cOtte note de>i«i]latibn
n a dtd auivi d'uuoun effet. Aprds aa duto, le d^Pendeur fK^ur^uit encoro T'cid-
oution de ccrtainca obligations de la donation ; il fait ei.teircr sea pAreet niAre

.
lea dita donatcura, en la uiani^re pourvue par oet aoto et A a'ea pniproa fniia'
Sana on purler A hob fiirea oapabica de rencontrer lea ddpenacs do fubdruillea
aveo lui; bien plua, au lieu de remoitre la po^aesMon dea immcuWoa qui lui -wi
ivuient dtd donnds par 808 difa p*re et mdro, il denieure en poi^saion d'iooiTx et
•ujourd'hui encore il lea poasAde. Cca fuita aeula auffiaont pj)ur fain? voir que
oet dote de rd^liution n'a dt6 auivi d'auoun effot, et que le d^fcndeur ovant tou-
joura joui dea avantagca de la donation dolt 6galemoat en supporter toutes les
charges.

^ Jugement pour le domandeur.
J?. &irou'm/, pour le demundeur.

Drxmntont^ (^ /{^/an^er, pour le ddfendour.

.*'. MONTREAL, 30 SEPTEMBRB 1863.

« Coram Smith, J.

o No. 728. ,

- Qhxf vs. Liomrd <Ss vir, et Dicary et al, tiera-saiaia.

Jn««;-Qu'an«^Minmejl'argent, MOordiopM Ja^ement, oomme r«Mntlon oiril* d'oalortTwnoBiiol,

Le domandfeur,' ord.nciei' de la defendereaae, en4ertu diuq juRement, fit ai-
gnifior une saiaiearrgt entre lea' mains dea tiers-aai^is. Cos derniore d6cUAJ-ent
qu'ila dcvttient A la defendereaae la somme de/£26, montant d'un jugement
rendu, dans la Cour Supdrieure, A Montr*al,/e 27juin 1862,'dans une cause
No. lasa^ dans laquelle la ^dfidndereaae dt^t domanderesse centre eux, dits
tiers-saisis. / '

jsa delte sattie, su/Iem6tif que la somme de £25| que
lee tiers-saisis reoonnaiasaiOnt loi defoir^.fai ayant 6t4 aoootd^ pour la r^para-

•?»-:
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tion civile d« doininn^'CH A ,Ho o.lU^^M p.r las dilR »iui>-«ri^iM, " en U ouloinniunt
ct iiijuiiutit B.III8 jijsko raiMin, nt eii bluwuiit su «)ii«.ibilil6," cclto koimiho <!tait

de 811 niituru inMiiiHiHrtiiblo.

^

Cuniifhj, pour |t> d.ninn.lour, dit 'quo la jurisprudonco, imim I'anoion droit
PVanyaix, dtait contn dicloiro «iir la quontion, tout« nouvollu dans oo piys, wni-
lov<5i! par la d,.f,MMlcr.i.t.o. J.c Noiivoau Diniznrt, vo. CompciiKalio.., ct vo. Dom
niafroH et Iiit(<iOi«., pied' piuHifurs nriOls qui otit (l<5dar(S c-h noit.s <lo ci-6anceii
8aiHiH.sal,lo8 et con.p<.nfMil.lcH. Lc codo a fait dinparatJro tout .iouto Hur la nm-
tiiic ct cottc question n'on CHt plu« uno on Fnmce, i>ii cos ci<5aiMOs m.nt mijour-
d'hm traitdtH coinu|o toutcH Ioh autiOH ot en o.)ns6.|aenco saisies ct oonipensdes.
II y a do plus uno qucHtion de fuit en cctte cause. Lu ddlendiichse, dans roc
tion oit elle a obleim cea doniniafros, pi6tendait avoir souffcrt dans sn lorttjno
par HuitH «lcH faitH qu'elle riprooliait uux tier,-saisi«, et ii est liorH do d.mte que
dc8 doniinnjrcs rM» hont en toutcs oiieonstanccB ooinpcnsabli-H et snisissnbles.
Or lu cour pourra-t-t llo ddterniiner quelle prtion de ce» £i5 a did ueoord^o
pour domiHiiiica rMa et quelle autre, ,)our doniniage />em<M/.r/«? Dans ie
doute, il Taut niicuz so tonir dans Ie proit oomrnun ct lea prii.tipes ^idndraux
qui diclarent toutcs crdmces saisissablcfl ct compensables, quo do tonibor duns
IWption si oontrovers^e dans laquclle la ddfonderesso voudruit nous con-
dniie.

Doutre, ./., pour la ddrendcresse. Sous I'ancicnne jurisprudence frnn^nise,
qui est la notie, il n'est pas de pp6tention niioux dtablfo que cello de lu ddftm-
doresso. Jusqu'ii Tdpoque oA la jurisprudence dcs orrfits dut odder Ic pas an
droit dent, o'cst-a-dire jusqu'au or.dc, on no trouvait qu'un anfit qui I'eut inise
en question

;
et cot ariCt i.ole, disent les auteura qui lont outoritd parn.i nous,

ne pouviiit, n.iliter contro les traditions uniformes des cours. t'ette jurispru-
dence est aitesleo danji les termes les plus absolus par les autours suivants :

Ancikn Dgni'zaRt, vo. DommHges, Nos. 17 et 18.

"• Ituparation Civile, da No. 3 au No. 16. "^

OuvoT, Reiwrtoire, vo. lepBration Civile, pp, 211, 212.
HouiijON, Droit Commnn, t. 2, p. 602, No. 41.

' > '•

PiOKAu, l»roc. .Civile, t. 1, p. 030.

Le NouveaU"f)cnizaU, vo. Compensation et ronimagcs et Intdifits, distingue
entre les donimagos acebidd:^par les cours criminelles.et ceux accordds par les cours
civilcs. II declare les

:

premiers non compensables ct insaisis-sablcs ot les seconds
compensables ct 8:ii.sissables.' Cette distinction pourrait avoir quelque valour,
sous un systime oil I'on uvait le choix dune poursuite criminello ou d'une pour-
suite civile pour unc offense contrc laquellc uotre organisation judieiaire at nos
loJs no donnent qu'un r.^cours civil. M.iis m I'on recherche I'esprit de cette dis-
tinction, il no consiste qu'eu ceci : e'est, que lu somme accordde comino indcm-
nitd pour dommages riels, c'cst^-dire dommages cawds dans la fortune, sans
affocter le caiactire, I'bonncur ou la sen.^ibilitd de la porsonne^oette sojnme
ou crdapce est saisissable et compensable, -tandis que I'indomnitd p^uoiare
accordde pour dommages persontiels, o'est i-dire affectant la sensibility I'hon-
.icu. ci la itJpntnitro, estinsnisissable el nbn compen^ble. Merftn^Rdp., vo.
Kdparation Civile) tout en combattant I'anoieDne jiTrisptijdenco, «H.odinetTex

4

'v-%.
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i.tonco oomrn. Indeniuble. II la combat, p,.rooqu'il ne trouvo pu do tcito de
loi 8ur lnnn.Ho olio pui«.-«, «'oppuyor. Jtiet, ne peut mieux murquor la diffdroqoe
qui cii«te IMcsMw otitro I'anoion et la nouvonu droit. L'ancion droit fui«,nt
«oul autoritd Ici, r«pi„ion do Merlin oo pout Otrorc^uoque comma ooDBtutant
I cxistonco do ce qu'il combat.

Sounl<,f Honpnunahi\U6, I. Icr, No. 138, ne tontepa., oommo Merlin, do don-
ner le fort & la juriHprudonoo anoionno, nvcc le Code. II la constate, main il
dit qu ellc n a plua d'applicution depaia la promulgaiion du Code, qui a d<Jter.
nund otfqui d.nit iniwisiflHablo ot non compcDHable ot qui i/a paa plac<$ la rdpa-
tion civile, dana cette cat<$«orie. Quant A robjcction faite aur la aif&eulU$ do
aaToir ai lea dommagca caiia<;a dtaiont rMn oa perionneh, h ingmmt qui.
oondamnd lea licnHMiiaia, pour avoir " oalomnid, injuri<5 et blesH^ Ja aooJibilitiJ."
oejugomcnt rdglo la matiire.

Per aniam.-.CctUi quoation no a'^ait paa encore pr%nt<Je & la oonnaia-
aance daucun dea jugoa do cotto oour, et iU fallu que lea autoritda fuaaent
ausa. concluantea qu'elloa lo «,nt f^llomont, pour fuiro aooepter I'excepUon in
voqu^o par la ddfendorease. Lo jugement niaintient la pretention de cette dor-
nidre aur co motif dea autoura, " que Vaction qui nait de la ri^paration, no ao
oonfond p«8 p«rmi lea autrea biena deoelui qui demande cetto reparation, etqu olio demeuro tollement attaohee A aa poraonne, qu'aycun evdnemont no pout
en empfiohor ni on auspendro I'opplication. ,

J«<,eme„< :-<* La Gour ddclaro quo la sommo duo par lea dita tiei»«,iflia &
Ja dito ddfendorease eat inaaiaiasablo, on eonsdquence debduto b pr&onto aaiaie-
arret avco ddpena contro le dit demandeur."

Zrfifanc tf' Canrfirf^, avooats du demandeur.
^

Xfe«<r« <fe Z>aoM*rj avocata de la defenderease.

-
(J».)

\-

\

MONTREAL, 27 MAI 1862.

Coram Badqblet, J.

No. 129. «•

Beaudry, vs. Laflamme & Daois, T. S.
J»»e .-Qn-un'«I. O. U. «,t n«gooUble oonuLe tout WUet wble au porten,.

Le 8 avril dernier, lo demandeur fit imanor centre le defendour uno aaiaie-arret apris jngemont entro lea maina de Davis, pou^ U somino de £28 7a Odcourant montunt dea fra,\enooura dans la demande principale.
"

'

«„t!r ""••'V""'"u^\'°'""'"'
^?"' ''^'"™

'- " 'T''"* «» the fifth day of April

«firn \ ^f?^""'
«''»'•«?"««<"•">" of five hundred and aoventy

five dollara, whereof the said tiera aai.i then paid the aaid defendant in monoj

» ::: ,^"°^';^,V;^^/fJ°»ty
five donara and gave .n aoknowlodgment in writing

"Ip^LLa i?. ^"'"'»<^W«Me^t<Hh*^d«»feudant,towlt,for theaum-

-satijSf "'
''"'^ '"'''' ^"^ '' ""« '•«"'^"«» *»«»«"»••• ^^ «««'»

saifli IB ready to pay on production «f hU aaid acknowledgment in wriUog, or

X

Chff
va.

Ltonwd.
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BMMdjir " on^ reoeWJnjr m^nfUy that ho will not N "troubtwl by MMon of hin kavioK givwi
'• iMiitl "„ I. <), U." or uoknowlodKniont in writing."

Sann offr^r ouounfl ouution, lo JuuiaDduur iiiMorivit U ouom pour jugomeot mt
U ddcluratiikn du tiem-miiNi. ' '

Atnuditldn;

N. (iin,\mril, pour lo dcmandour mutennit qu'il nvaU droit ail jusemont da
la eouf purcliiiont ot ^imploiiiont oontro lo tiom-iiiini pour l« montnnt da I'

"
[.

O.U.," sunn lo lui pro<lulro, ni lui donnor onulfon, i'il dtiibliMia^ q«o lo tiorauiil
no pouvnit j|uiiiaii« Otro iiiqul6t<J, si lo litro do ordanoo dcvait do touto n6ooi«i»<

dumourcr ^iciini ot myA entro lo-t ninina da difondour, on«d'nutroA tornieii, a'il

n'dtiiit paa i^djfooiuWb : qu-enfin un " I. 0. U." n'dtait paa un cffot ndKutiable,
nttendu^iu'u^ " I. 0. V." ronFornio uno aimple fceonnaiaanoo ou un moj^iioran-

duni do la d«|tto ct uon piiM Jl la fola une rooonntiiwanoo de h dotto oi ftiW pro-
mouse «le Ih pjiyer, o'cHta-diro on un mot, un billet pramismre, ot qui^n^ •
quo lo billot jirominHoiro qui soit ii<$gooioblo

;
puis it oitn lea autoritifos^if^toa '

Byloson Bills p. fl«; Buylcy on Bills p. 6; Kom on Bills p. B8 dj* note
;

Chilty on Billtt, od. 1834 p. 2e; FiaKer v. Loalio 1 EBp.426; iiruSi, T.lfrtftl 1

Cainb.499.
; /

'
-

M: Torrance ^w h tlors-saisi aoutonatt au oontrairo quo son oliont, ayant
remig 4 son oi-<5iincior uno rcoonnuiaannoe ou bon, rdHuiuf dana oca muti " I. 0.
U. twenty fiv^poun^," qui jwu'vait fltro trnnaporttf, iln'dtuit pas t^nu do payer
aana lu produc tion (f\SD bon, ou garantio do la part du MeAAndtnir.

Lo jugcmout'de la oour oondTamna lo tiors-saisi & pay^ii <doniandeur la dito

flomme do 1100, bouh le ;>m ?so mivnnt ;
" Aud.it is AirHi^/nrdcrcd tlint thin

" Judgnienhil all not be pxeoutory uguinst tlio aaid tiers aaiai, Aui^ustua G. Da.-

" vi» for the Ba|id ^uni of ono hundred dollars until auoh time as the said Plain-
"tiff shall haN given to him, the snid Augustus G. Davis, good and suffiofent
•' security, thijt ho, the said Augustus 0. Davis, shall not heroaftt^ be troubled
" in respeet ol the said ooknowledgment in writing or " L 0. t^S^r the said
" sum of one hundred dollars by him given to the said defendant, and that ho the
" said plaintiff, shall keep and hold the snid Augustus G. Davis harmlum thcrc-

" from, or shall have delivered up to the Prothonotary of this Court, to be fyled
" of Kcoord in i]\\a o«use, ond to bo given up to tho floid Au-rustus 0. Davis,
" upon his deijiand therefor, thes^iid instrument in writing or I. O. U. above re-

" ftrrcd to, arid upon th^ giving by tho said plaintiff of th? security above or-

"deivd or hu^jng n;ade the Miid delivery, the aaid tieri taiti Augustus G. Davis
" shall be hd'j andoonstrai^d by all legal ways and means for th.) payment to

"the said plaintiff of the /said sum of one hundred dollars and upon payment
" thereof duly disoiiargedy*

D. Girouard, pour le domnndeur.

^ Torrance & JUorrii, pour lo tiers-saisi. \

(D. O.)

•
'

^
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MuirrinML. w joik itaa.

Cvnim MciNK, J. 4.
Na 43». '^

L'llON. 0. I. OARTIRR, PmuMur-U^i^al pro lUginll,

Tt.

LAVIOLITTE k Ai.

(/V"i<<nir.)
Jouit-Qu UM laftirmatlon ly nom da rrMumr-UMilrtl poarit K^HM dot* ttn. r«iiTov«« «•«

•Mn«i» inr un» fii<M>|,ilon k \% h>m; p«r nallo Am <• .,uo Mim InlbrttiKlon • «u •lan«* par
e«rl«liM |)r<Hiiin>ur* •lullluUiit " pronurmin ilu priHiur»ur n*nin\ pro rrgina >•

to. gu«l« rroourraMltiifnl en oomp.r.lii..nt |.uur « M^)»t« a, muIad IuI MmMnllr*ii«>
procurvur. i~.-«.w|p»»

li'liifdriiioiion produlte en ootto coum Io 27 ddoonibro 1861, nynnt 6tf) Mlfin^
coniino i.uit

:
Alorouu, Ouim.it et iMorin, " Attyn. fop Atlorn.y Ocornl pro /?*.

^.mi; ain^i .|uc le />mrt>M ou «at;.|e« ddfciidouw produiiiiront uiio ciocptioo
4 la foriiio ooimiio xuit

:

•• lAm ddfondeurii dlivnt pour cxocpilon tk la formo d« la pr^nente pfA«nda»
" inrorination ou deniiiiido^dirigdo oontroeui: .

«' Quo 1.1 dit« pr<iieii.luo inrorniiition ou dcniando a 6t6 irr^tiulidrcment inton-
l<5o et prr>duilodovant lu oour, <|uo outte pritonduo inibrtnation cit Sana vulour

" quoloonquo, eat IrrdKulidro ot notunimoni ne p«ut Mrvir de foodoinont on bAiw
" W.alc k uuoun jUKOii.«nk A fltre rendu sur locllo, pour ontre uutros ruisons lei
" fcuivaiitOM :

" le. P,.rccq.u) ]o precipe ou flnt log6 au greffo do cotto oour ct aur lequel
' un prdtcndu bruf d'uMiimiution %6t6 <5manA,ot RlKnifl<$o auz djjfendeura n'a
" puH<i6 Hi^nd par Ic dit lIor.ori.bl6 (Jcor^o Eticnno Carti.r, & la p<,urauito duquel
" oomiiio proourour-p^niral de 8a M..jc«l«5 pour lo BaH-Cauada, Ic dit bref com-
." pontc avoir 6i(> ^inuti6 ni par auouno autro porsonne, ayant uutorittf do doniandor
" r«$manation de ooinblable bref d'aMiKnation pour et uu noui do 8,. MajowUS

^^

" 2o. PurciHiuo «'il est loi.Hibio A aa M..joHid do plaidor ot enter en ju«.ruont p„r
"procurour, «t notnintncnt par aon procureur-^6n6ral pour lo Ba».Canado
•|
dov.nt ootto oour, il n'oat pas pcrnii!i A oe dornior do plaidor et ester eSjuRe-

" ment par d\.utro^ pro^iureur-*, le dit prooureur-«<5a6ral n'ayant poa le droit de
" dtfldguor 808 p<)uvoir8 H cet dgard et de plaider ot cater on ju^mont pour et^i
•|

nou. de 8a Maji-ali p.ird'«utre8 procureura, et parcequ'il appert par lo ditpr®-
" cipe el fiat q.i'il u 6t6 Hi;jn6 par certains proouroura inacritsau tableau du tribu
" nai qui R'inMitulont prcHJureurs du procurour-gdndral pro Regin^

; Attorncya
l^for AUorney General pro Ueginfi ; a'attribuant par lA un pouvoir ou luandat que
" la loi ne rcconnait pan, atlrihutinn oiorbitante qui a fr«pp<5 le dit fiat on
" pr(ec!pe et lo dit bref d'aasiiination 6imn6 aur iceelui, de nullii<S radioalo. '

" 3e. Parcequo la dite inlbrmation annex^o au dit bref ou A laquolle. ledit
" bref ept annexe, n'a paa non plua <$t^ aignee par le dit Honorable Ooorg^
•' Etienrio Cartior^^A la pour»uito duquel oonime Procureur-Gdi.dral de Sa Majes-
"U poi^r lo Bas-Cauadii, la dite inlbrmation cam porto 6tro produitedevantootte
" Cour,*ni auoune autre personne ayant ^itoritd de signer et produire la dite
" iufohuation pour et au iioio de Su Majesty.

4e, Pahj^ue a'il ost loiaiblo A Sa Majeattf do plaider et ester en jugement par



m
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'.t

».
.'

«.n r'r'«urr«rrt^...Wd p«,., U, ||«^Can«.U. I« .lit pr,«ur.nr.,6„Ar«l „•„ ^^^

• pour ot .u „o„. a« H» M4-.* ,«r a'»u.r«. ,.r.«uro«r.. H p^rcJilZ^Z

lKn4« par certain. pr,K,urm.« inmjriu. «u ubla«u d„ ootU, oour ,,«i .•i„ti.«|..„»
I roo«r««r. du pr.,«urer„d„dr«l |>n, %/«« (At,om«y, f„, A-.I-rnn, (,.,„.„,
pro I .V „<l) . .tMbu«nt p«r lA u„ p„«,«ir o« .n,.„d«t ,,«« U lol no r«,«nn,it
p««, ..tr bu.ion c,orb.t,u,t«^,«i n'« p« donnor ,uou„ o,.r«or *rc v«|,.blo' A |. .,i..

*' intormntinn, mid* q(ii|
'• ' " - - •«•

'' a«. r iiro<<(|ua

" ''"'» ^P""^^'"'''"'
''•» 'VnpfX''" d« tiullit<1 nidioide.

I« dit }tkfn M irr<>,uliAro»l..nt «t iijd^uloMiont imnuA
IntimndA vnliitiU .t'l.<;.i..i ..... .. i

-"^

>:f

„ - . . ..
^---.. -._ B— •"•"-".•.««. iiii'giiioiiioni eiiinnO mini

^!!'7"' oa d„,.,„„.,« ,MA. .I'ioolui p„r u„« ou dei p„r^.„n„. .,«„t .ut..

..
m!J;.!h^

' '' '''^^""'"^•"S*'''*"
br«f4««l«natio., p<,„r gt „„ «o,a do 8.

" »la Par«*q«o |, dito lnfi(rm™tion. outre I. nullitrf don t olio . 6^6 frnpp.to „„
c«n.d.,„..„co do Un,«„a,lo„ ind«uliir« ot IIM,»Ju du dU bn-f d-:...|,n,.tL o,tpor ell..-„.fl„.o irrrfKuiidro, nullo ct no p,.ut produir. uuoun HFot ou «o,.<..,u„„.
CO do on ,,u olio u „ p^ d.d .igndo pur lo proourour-^dndral poar l« B.«.C„„».

rorniiiUwtrpour ot »ii noiu do iJfa Miijo^td.
"

"To. I'nrocqu'il HJ.ulto do Oo quo do«.u, quo lo dit brof d'aMi^nntion el Ud to .nf;.nn,.t.on 6tn„t .rn^Kulior.. lnoffi..«ooa ot nul,, lo, d^^fondourn n'ont po,

^^

M »«lablcmonta.H.«nd.,, Iu«i«„iflo«tionqui nd.A faiUulu dit brof ot dolUdif
infor.nat.ou n ayantauounooffiouoitdou oarantiro Id^alon-a pu «,iMr lo tribunaldo la do,nan.io prdHonto ou information, ot foroor lo« d4fm,deun, A y rdimndro

il HO t ddclarA qu .k no Hont pn. tenua do rdpondro A la prdH.,„to infor.nation
ou do,„ando.; quo lo d.t brofd'awignation ot la dito iofor.„..ti„n h«„| irrogulior,
no pouvcnt produiro nuoun cffot Idgal, »ont nuU ct do nul olRt ot au be«)in'
.o.ont annuo-, diolurda nul» „t mln au ndant. et A oo quo p.rtant, oon„6 «it «o-
oordd auxddfendoursde l« dito information ou do,n«ndo nvoo d6pon,, oontre
qu. do dr«.t ct ontro autre, controls proourour. qui ont ain«i illdgalo.nont
fa.t dujancr lo d.t brof o^„produit la dito inforn,l..ion on s'attribuant ilidgalo-
n.ont doH pouvo.™ qu'ila n'auraiobt pa», oo qni donno aux d6fcndour» lo droitdordoamor contro aux uno condamnation per«>nnoll„ „«x ddpona; !«, dif
d6fendcura bo r6«orvant tout recours mfl.no uitdriour oontro Jo. dita pro-" curcurs A oet cffct."

^ «• |/™

• AprAH la production do o^tte exception & la forme ainsi motivde ; le dit Ho-
norable Qcorgo Etionne Cattier prooureur-gdn^ral pro Pegina rdpondit aptf-oialemcnt commo suit:

i~ «•» »!«»•

" Lc demandour pour rdponw ^ I'exccption A la forme plaidde par lea difen-
do,,™ d-t

:
que lea all^gaUods contcnuca en la dito exception aont fauanoa et

gdn^ral a Ip dro.t do coi,8t.tucr
.
precu^ura udlite, oommo tout autre partierque lo ffendour n'a auoune aatoritd ni droit de couteater le droit au deman

" dear dc.ae fairo reprdseilter par prooureura.
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" Qu« Tun aMMtMH qal nnC rifini U^^,^ ci Im autrw d.K,um««l. pro-
" <luit« PH ot)tl« cmiU. ••I U .S..IIIolli..jr (JiS,.d„,| J, „ MaJcalA p.mr lo IIm-O-ii*.
" da, MToir :' L'lluMorubl^ Lnuiit Hini^on Morln.

" Qua la (lilu ea«ep(ion ii la forao rat dono niul Tond^.
" Pounpioi (« t)<ifnwd«ur oopolat au d<(b.>uUi d« U dita eiecption i la rorn«

" aveo d<<|i«)nii.

"Monlrdal 2ft jaoyiOT, 1862. \
,

(8lgD<I) MOriRAi;,)^lTIMRT'Kt MORIN,
AvoonU du Friw. O^n^rnl.

Apr^ I'audiUim au mdrito aiir la oont^atntion li^t ""ur o»H| MOcptlmi Ala
Foriiio, la oour a rendu onJuKoimirit motive ««miiio Huii; *

Tlw ooitrt havintf lu.ard Iho piirtiuii by tlwir Cout««l upon thn '• neetpHond la
fnrmt. " produomJ and I'jfiod by thoRoid d.d'andnii'tM in tlii-.Ott«w,oi,iniln«d th« pro-
Ofl«din|{H>^und liiiving iipon th« wliol« duly dolibivuled

; o.)ni.id«rinK that it d.K... not
appear bytlio ..vl.lono«^f Ueoor.l tliut Iho Attornioi. nnd Oouna-I, M<m«ra Moroav
OuinjSt ancLMorin, who aiKiiod thu Fiut uiid d.wl«r««i.«i or information In thU
oauao, hit.l any p<>wor or authority from th« Atiornoy (Jonorul 0...<.rKo K. O^rtler
to BigiU)r .uhHoriho thvtiamo of the auid Attorney Oonnruh, oonwderi.iK that
the mIO Atlornii.a and Couniiol, Mo««ni. Moroau, Ouimot and Morln, hud no
power or authority in law to nppoiir for the auid AtUirn..y (lonorfil, mil thut the
aid Attorney OonornI oould not by law and the praetioo of this Court uppoar
by Attorney in thin oauiie

;
dotii maintain tlio auid iseot/j/wRa /'j/om«, and doth

diawiaa the action with e»*U,

Moreau, Ouimel el Morin, Attomcya for fciformaot.

Zom«sfer e< iVirtf, AttomojB for dofondnnta. / "

(P. R. L.)

A similar judgment was alao given on the name day, upon the aaino quontlon
upon the information of the Uonbk 0. E. Cartior, Altj. Genl. on Jiegind
Loranger, No. 438. , \

(!•.». L.) .-''-'.. \

\ i

*^iOKTRIAL, 38TB Wb, IBM.

' Coram Dijjr, J., Smith, J.,\Moi^d«i.et (C.) J.

No. 178».\ ^
. ,,^

Sifme et qI n, Heward. *

AMENDMKNT—COSTS. _^ 1 . . -
*

H«LD :-That on the gnaUBg of • matprial amendment of tho dMlaratlon of tlu> platntiM knn in..
Joined and iMndlng the fnqMfte. the amendment hallowed on pajmrat offtill oiiau « l?.
oauM aetUiKl at tlM ,Uga wber* Uie OMue tben wai.

w-^i oinui ooata, at in •

A full report of the final Judgment in this cause is to be found In 1 L. 0.
Jurist, p. ]&, Pending the enquete, the plaintiffs moved to amend their deolv
ration by adding thereto the several paragraphs snneked to their motion. The
defendant aid not appear at the hearing of the motion, nevertheless the Court
granted the motion on jpayment of ftUl oosts as in an aotion setUed at the staim-
where the case then was.

OMtW
ft.

U«ia)Miil

m
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312 COUR SUPBRIBURB, 1862. \
MTho following aro lh«'words of the jud}?nient 08 recorded :

"The Court Imving heard the plaintiffs bjr their oounscl upon the motion of^"^
the said phiintiifs of the 29th June instant, to be perinittod lo amend their
declaration in this cause fylod, by adding thereto the several paragraphs aniiexed
to the said motion, tlie defendant not having appeared at the hearing upon the
said motion

;
having examined the proceedings, and havjng delibemted thereon

doth grant the Said motion upon payinent of coats, as in a cause settled after
the inscription for enquile and No. 9 of the tariff; distraction of which ooeta

is awarded to Messrs. Bethune and Duukin, attornios for the Defendant, upon
their motion to that effect."

Ahbot &Dormany for pJaintWs. . ^

^eMune <£; Dunlin, for defendant.

(f.w. T.) \

'§

.*

MONTREAL, IOtb NOVEMBER, 1863:

Coram SuiTn, J.

No. 882.

1

Ti^hridge et al. vs. Morange.

Hkld :—lit. Tli«t the CotonV of Btrbadoea l» m " foreign eoantry " Witlilatli»iannln|{ of theStli
SMtion of Cb. 87 of tlie CoiiRolidtted Statute of Lower Canada, and, o^naequently, that a
party arrectud under Capicu ad Re$pondentlum,touxiiled on a;<lebt alleged in the Affldarit

' . to bave been contr*oted in Barbadnes, will t>e discharged. - '
,

2nd. That a notice BervHt'on Saturday between 4 and5 p.m., ofapetition for Klease from euitody
to be presented on Monday at 10 a.m., la aufflclent.

This was a petition by the defendant, who was arrested under a writ of^
C'ipim ad RexjMndetidum issued at tlie suit of the plaintiffs, who alleged in the

AflBdavit tliat the debt was contracted in the Colony of Barbadoes, praying to

_,be released from custody, on the ground that the cause of aotic^ arose, as

alleged in the'AffiJavit itself, in a foreign country.

R. Lajlamme contended, for the plaintiffs, that Barbadoes being a Cfcilony of
Great Bfitain could not be regarded as a foreign country, within.the meaning •

of the 8th Section, of Ch, 87 of the Consolidate^ Statutes for Lower Canada 5

and further contended that the nqtice they had received was insufficient, the

service having been made between 4 and 5 p. m. on'Saturday, ahil the petiiipa

presented at 10 a. m. on Monday.
,

Pert.'urtaOT.-—1 have no doubt. thtf|^ as regards Canada, /Barbadoes is ii

foreign country within th|e meaning of the statute, although ipoliticidly it may
not in strictflcss be so; I iilso hold the notice to be sufficient; and I must con-

sequently grant the petition. J
» ,

'

Pe'ition granted,

.ff. <£ ff. ^fi[/2ummei for plaintiffs.

Bethune dk jDunkin, foi defendant.
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V IN APPEAL
FROM THE SUPEMOB COUBT. WSTHTCT OF MOKTBBAL.

J

'

MONTREAL, JULY, 1862. :\
Coram 8iiL. H. Lafontainb, Babt.. C. J., Dcval, J^, .JMebtoith JIONBE.,T (C). A J., A^B ATLWm, J. (diLJi^^"^'

^"

No. B9.
DENIS QAHERTY,

Plaintifand Incidental D^endant in tht Court Mow,

' DAVID TORRANCE ET AL.,
*"°

,
AppitLA»T ,v

'>^fndant, and Incidental Plaintiff, in th. Court belou>,
^

,

I^W OF OABBIEBS.

J&nd. to feUin the goodT
«pter«ted. eipedaiiym ,«», where the eowlcnee

^thed«.«er.ofn.Tl«,tion, which he liS fcU«Jto7o «d^hj!T^ wv«»««lo„«Iv
^vldence wu In ftror of the n»pondeiits ^ ' *''* *•"* P'n«>»<tonuic8 o^

This Iwas «n appeal from » judgment of the Superiop Court, which will b«found reported .„ the 4th volume of the Lower CanVda Jurist, l^m^action Was brought for balance of the freight of 4 000 b«« «/ u • if
the ul.New Liverpool., from
The Wendants met the action with . special plea and incidental dimaid:

«Jleg.n^ loss sustained by them tp the amount of £80 Os Od c^jITktheto.|l«„of 283bagsof the «at, and the damage of filJti^Xt^the whjo owmg to the negligence of the plaintifl;'^.nd fJtheTowinkThl

rri""" " ?' "^^ T '^'- ^^' Proof and hearing trilowineg^w^ rende^d .n the Court below by the HonobabiS Mb^^.

wel'lL^l?"^'^!^;^''";^ '^l
P"''^ ^^ *^«'' counsel upon tho4erits, as-well of^thepnncipal demand as orthe incidental demand andnnon^l» ™ •

of the
I

defendants and incidental plaintifis-of theTgjf'iitolTLtl^^^^

tfr?" ofThon^sF. KellJ,. witness PJ^^^J^^.^the proceedings and evidence of record, and deUberated theni^doThZZZ.said motion, and, considering that the said olaintifF h.th^? ?ui"i^
.erm;t.ofh«do.«aUon,lwit,«nonX^^^^^^

.
ti.e -aia consent by the swd plaintiff aUeged to 1iav*been gi.«, by thT!?«;«.ts to he carri^ of the said salt op the deck of his «ut«hlt ^tZ
•foresaid, shipped by him at Queboc aforesaid on board ofthTaddSL^r.^^dehjeiy to the B.id defendwits. was caused by the act of^C !«^I K
-VH^tion, ^severaUy set out in thes^d dJaraUor*!^^^^^

. - Vol 6._1>«j.

\

-".1. t
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I' .V;

^

Kt

established, that the damage incurred to the defendants by the short delivery to>

•I them, and by the loss suflfered by them by reason of the said salt, amounts to a
fum of one hundred and thirty-seven pounds six shillings and five pence, exceed-

,|
ing the sum of eighty-seven pounds tiki seventeen shillings, the balance of the

^ freight ^nd charges of the said salt so shipped by the said plaintiff and by him
'demaofded in this cause, to wit, exceeding .the said balance by the sum of £49^

' 9s.~ 5d., and which said total, amount of damage so exceeding the said balance
• the said defendants have by their plea, in thisoaose fyled set off and compen-
sated, and claimed to set off and compensate against the said plaintiff's demand

' and considering that the said defendants and incidental plaintifib have, by their

incidental demand in this cause fyled, demanded to be paid by the plaintiff and
' incidental defendant the said sum of forty-nine pounds nine shillings and five

pence, and have established their right ihereto, the Court doth dismiss the

plaintiff's action in this behalf with costs, and doth maintain the said incidental

demand, and doth condemn the said plaintiff and incidental defendant to pay
and satisfy to the said defendants and incidental phintiffs the said sum of £49
98. 6d,, with internist from the fifteenth of February, 1859, date of the fyling of
'the said incidental demand, and costs distraits to Messieurs Torrance and Morris,

attornies for the said incidental plaintiffs."

In appeal, Dutilnp, C. J., of counsel for appellant, argued that the judgment
>ought to be reversed, for the following reasons :

—

First,—That there was a special permission given to, and agreement made
irith the owner of the targe during that voyage that a portion of her cargo oT

salt might bo taken on deck. /-

_

Second,—That it was'proved in evidence that it is also the custom ofthe trade

for barges such as the New Liverpool to take portions of cargo on deck between

Quebec and Montreal.

Third,—That there was sufficient evidence in the record to show that all the

damage sustained by the cargo during the said voyage was caused by the dan-

gers of navigation, which were specially exceptipd in the bill of lading.

Fourth,—That there was no evidence at all that any damage was sustained

by that portion of the cargo which was carried on deck.

Fifth,—That there was no evidence to show that any quantity of the cargo

was actually carried on deck. '

"

Sixth,—That the liability of a carrier to deliver the goods intrusted to him in

good order, or to account for the damage in such a way as to exonerate him
from his liability, ceases on the delivery to the consignee ; and, in this tfase, the

respondents accepted the cargo without a word of objection, without survey or

protest, and thht it was not proved that the sale, which was allied to have taken
place a week or ten days after the delivery of the cargo, was with the knowledge
of the appellant, or for his account and risk.

The counsel, therefore, submitted that the appellant had fully established the

Averments in his declaration in the Court below, not only as to the express
agreement to carry a portion of her cargo on deck, but also t^ to the custom of
the trade; and further-alleged that tilt^e damage vutftined by the oaigo on
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the Mid voyage WM from the eiceptiontl oh«>gef provided for in his contract,
and that hu freight was fairly earned.

The counsel further submitted that, by the delivery of the cargo to the rc-
Bpondents, on the wharf, as was customary, and by their taking such delivery
without survey, protest or objection, the respondents had waived all richt toany claim for damage, even if it had arisen from causes for which the carrier
was liable.

Morris, Al^nder, for respondents, contended that the judgment was just
and ought to bo upheld, for the following among other reasons :

^

1st There was no evidence to show that the damage sustained was occa-
sioned by any, cause covered by the exceptions conteined in the bill of lading

iTooa.^'^ /!"''."" "P*"* *•** """•" ^ •"'**'*""^ *•>» (Flanders on Shipping.
262,291X and having failed to do so he must be held for the damage

2nd. Because a portion of the cargo was carried on deck contrary to the
terms of the bi 1 of Uding, which imported that the goods were to be carried
^nder deck and that salt ought so to be carried. Abbott, 426; Valin,Com.
Ord. Mar. 620, 621

; Flanders, 209, 210. Jecause, moreover, the deck portion of
the caigo, having, according to the protest of the Captain, been exposed to waves
washing over the vessel, the presumption was that the damage arose from, the
^aposuie of the deck load, a presumption which was corroborated by the testi-mony of Millar as to the condition of the cai^o when being delivered

^I^\ ^TT "^ 'P*'*'"' "g'««™«°*. apart from the bill of lading, to carry
^n deck had been proved, but tho reverse, and, even if there were, pardl evi-

'

.^ence to explain the bill of lading as a contract was inadmissible. Flanders
-454. '

4th. Because no custom to carry oii'*deck had been proved.
6th. Because the loss arose from carelessness and negligence on tfce-part of

the appellant and his servant the captain, whose conduct during L delivery
of the salt was suggestive of the probable cause of the damage. / <

6th. Because the accounts given by. the captain of the causes of the damage
irereirreconcileable and contradictory. According to the protest the dam^*

,arose from waves washing over the barge, but, according to his testimony, it wl, i
from leakage, so much so that there were, he pretends, 3 to 3^ feet of water in

^
the hold, while yet, strange to say, only the lower tiers of a cargo so soluble as
salt were, as he asserts, damaged.

^
He further contended, that the holding i^the cas? of Swintume vs. Massue,

(Stuarts Reports, pp. 569,) cited by the Hon. Mr. Justice Aylwin, requiring
fiotipe of the damage to be given by the carrier within a reasonable time, was
not applicable to the present case. There the goods were received without ob-
jection and the loss of pprUon of them was not declared for several months,
whde here aU parties were aware of the damage, the protest of the oaptAin de
< aied It, and there was no need to hold a survey which could not have altered the
^tate of the facts. /^

After deliberation, thejudgment of the Court below was confirmed withooets.
Mb. Justice AylWW dissenting, said:— ' /
The suit of the appeUant was to recover £87 17b. ld,^for flight and port-

TomnoeataL.

••'VI

-ii-f||- -'^^

&



'-—

^

Gkbtftjr \

816 8UPBRI0B COURT, 1862.

I

>^r \ or canal charRes on 4000 bags of salt agreed to be oarried by the barge Ntv,
-»>mi>«eftu. Liverpool from Quebec to Montreal for the respondents. The defence on the

part of the respondents was, tha» the appellant had, in breach of his contract, so
carelessly and negligently conducted himself that 268 bags of salt of the value
of £70 16s. were wholly lost, and 617 bags were so much damaged by water
that, after a eurvey and examination to prevent their becoming a total loss, the
same were sold at auction, and realised only £42 lOs., t^e same if in a sound''

If
'

.
condition, being then worth £164 68., so that there was a loss on these 617
•""S^ ^^ ^^09 68., owing to the negligence of the appellant. The respondents
have ajso set up an incidoQtal demande, for the loss sustained aa alleged. It

.
.

is established that the b|rge met with very bad weather during that voyage
upwards from Quebec, that the vessel leaked in oons^uenoe of the bad weather,^
and that there were 3 to 3J feet in her hold, of water. That the whole of the
damage to the cargo was from stress of weather, and was almost confined to the
lower tiers of salt in the hold.. Upon the arrival of the^arge, the osoal pre-
caution was taken to enter and extend her protest beforeXlsaaoson and Col-
league, notaries. It has been urged that the damage which was occasioned to the

.
salt, arose in consequence of there bel«g a deck load, used in her conveyance

;

and that therefore' there was carelessness and negligence on the part of the
shipper. It is in evidence that the plaintiff stated at the time that he coiil*

.
not take the whole of the' salt in the hold of the barge, affd that Mr. McDou- .

_.
gall, the party who was acting on the part of the respondents, answered:—

" V You can take a fine lot j so that you clear the ship, you oan'pat it where you
like." It is not customary in taking cargo^ between Quebec and Montreal to
specify iii the bills of lading the portions of cargo which may be under dwk or

^ above deck. The said barge " New Liverpool " could not cany a fullcargo of salt, •

in the hold under deck. There is not one in twenty of barges on the river that
ran carry a full cargo in the hold ; and to put them in proper trim they must
law a portion of the cai;go on dfipk. It is proved that in Messrs. Torrance
& Co.'b employ they would not allow a cargo to be carried without put^ng a
portion on deck. In my opinion, there is nothing to shew that there was any
thing improper in resorting to a deck load, and that, therefore, the defence set
up on the part of the respondents, is not made out. It is «a.A that the master

. was intoxicated at the time of the landing of the cargo, anJ it ^aa improperly
handled

j but there is nothing to shew that any specific <gi4n number of the
•

l^ags was lost or injured by misconduct. It is proved that there was no objeo-'
tion made to the master by the defendants as to the cairying of the said saH •

on deck. There was uo survey held by them as to improper stoWage or other-
wise, nor was the master ever notified or protested by the defendants foe. hav^
ing oarried or stored any cargo in an improper manner. No potest or objec-
tion was ever set up by the respondents upon any ground w^tever ; no survey
whatever was ever givei» of the cargo afler its delivery, and it is proved that
the respondents proceeded to seU the cargo a week or ten days after its deli-
very, without any knowledge of the appellant or the master, or without anv ^
statement that they held, to undertake the sale for his aooonut and risk j thcjugh^'
the wcount sales was rendered by Mr. Shipway; the attotioneer toihe re^n-

A.
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.. brought „, « a,. ,« I. i. ^„,t, j'j'^i It «tJ,; :3
'•"•"••'"^

-appeUant, and li u only after more than a vear th.t .«„ „k- »• ^.^
is attempfed to be Bet upby the respo„de„te;' ^ "^'^""" ""'^^"'

" The liabllitj of a oarrierto*deliver the goods intrusted to him !„ ^AoHej^r to aocount for the dj:ge in such a way as t« e^lte ht ^^^^^^Jiabihty, coaaes on the delivery to the coosicnee and in, n,il 1? »

^ent, aeeep^d the ea^o withou^e a word^XliCwi rrrytpX'*nd It IB not proved that the sale, which is alleged to have takTiT/ u

ZX!Zl"'l'''''''''''''
''' oargo.1;rwilTh?W XVof^^^^^^pHlant o^forh«. ««HK,«nt«d^isk as erectly stated in the app^lL'sfil^

' It seems to ine that under the law ofshippinjr ~" Toute aotinn «n «j .•

-• A ^ /' ' P- ^^'*'
-^^ "* serait pas juste d'obliger le Cum- '

auM. II Mr. Mono trop dugereoM. oonstfqneii* «,„, I, „.,iM,i„„ .. i,

I cannot understand howa defence like that which was used by the respon,4«,te can^ held to be valid, unless thfere be proof of protest and sumy after

^^Z:l:'Z "•"*P"*P:'>"-'ofthefreight,and I am thercfore';f o;^ :

aZllnt T iir^'"""* V^'
Court below should be reveled, and that tSe

W Btt tt'"-;
-idence. less £10 already liid by the refpon! '

'^^- «-oP'?'oa the majonty is against me, and the judgment "lill

Mr.^Ju8tice Meredith rendering thejudgmentof the Court observed •
^

'^o^'L^l' ^""'V"
'^'''"'' '''"' '^ ^•^ "•»' ••"P"8" «' Qven question the

'

tlo|h^« laid down in Massue and Swinburn. .

Mhe oontraiy, if the facte in evidence before us were the same as those in ^
Blassue and Swinburne, I would be guided by that case.

»e m
,

«fw*''^
ooMgtieehas reason to complain on accoiintofthe shortdelive^

"S^' ?'"' * " *™*^*°*^- be ascertained, and so i to give thH^! -

V M t f°"»«t«on can be obtained as to the q,«iQ- the dama^ aXve^ - >
should be hddwjtiiout any delay,<>,nd after duen^ggb the parSJi^rer^^ '

m
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/
r
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U.
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-1

Soph ft rorvey is partioularly neoeiuftry where the consignee intonda to keep
•I. the goods himself,* beesuse in that ease, eren if the survey eannot throw any

light upon the cause of the damage, i| may he the best mode of asoertaifaing the

extent of such damage. -
'

In the present case there wA« not, and could not be, any dispute u to the fact

that the master ofthe " New Liverpool ", had failed tb deljver a o(yisiderable quan^

tity of the salt which had been shipped on board bis barge for the reapondenta.

The plaintiff, in his protest ond in his declaration,in qffect admits the short deli-

very of a part of the salt ; the real difficulty between the parties'beiiig, noUa« to

whether there was or was not a short *delivery of part of the oargo, biit as t»

the cause of the short delivery ; .the existence of.which has not (^nly been clearly

proved, but was admitted by both parties, '
,

' -

,
The plaintiff in the Court below contended that |he. damage of which the

defendants complained was caused by the dangers of the navigi^tion, Khich the

defendants denied, and' upon this matter in relation io which they thta diffsred ft

survey could not have thrown an^ light 'which' could not be obtained quite as

well by other ineans. And in the present case, as the consignees did not intend

to keep, and were not bound to keep, the damaged twit, the best mode of asoer-

taining the extent of 'the damage was by a public sale. Even if a survey

had been held, any opinion expressed by the surveyors as to the diminution ia

the value of the damaged salt, could not outweigh the proof of.the actual loss

established by the result of the public^sale. ^ '

I therefore thiiik that the consignees (the respondent) cannot be held to^

have lost their claim merely i|p consequence of the failure, on their part, to pro- -

test, or in consequence of the want of a survey. -
" '

.

yiewibg the claim/of the consignees (the respondents) independently of the

objection to whichjr have adverted, the burthen of proof was upon the plaintiff-

to show that the^aniage of which the. defendants complained was caused by

the dangers of the navigation ; and I think not only that the plaintiff has failed

to satisfy the obligation^ thus resting upon him, but that, as. to this point, the

preponderance of evidence is clearly in favor of the defendants, and I therefore

am disi>osed to iu&intain the judgment of the Court bfelow.

It has however been said that we would be guilty ofinconsistency if we. dis-

missed the deniand of the plaintiff and did not, at the same time, dismiss, the

incidental jiemandof tSe defendant.* That would be true if we dismissed the

piinpipal demand of''the plaintiff for want of diligence, but we dismiss that de-

mand, not for want of diligence, but bemuse the preponderance of proof is in

favouK of the defendants ; and the evidence is exactly the same on both issues.

ThjB defendants have, beyond any doubt, suffered damagq to the extent of

jGil37,6s. 4d ; that sum being the difference between the cost price of the salt,

short delivered and damaged, and the proceeds of the sale of the siame at public^

- auction. On the issue-upon the principal demand we have given the defendants

credit < for £87 16s. currency, bebg pari of the abov^sum of £137 6s. 5d.

and there appears to me to be exactly the same reason m allowiqg that part of

the defendant's claim ur^ by the incidental demand that there is for allow-,

ing, upon, the defendant's exception^ the other part of the same claim.

-y T-
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Indeed It swm. to me tkot we .hould expose ourMlves to the eharge of inoon- o-wrt»
tMteney ./'wo were to allow .p.rt .nd reject tho remainderof. claim, the whole TorrJS2«a.of which rest, upon exactly the same footiog both a. to the pleadings and the
evidence adduced.

I

a « "»

-

At. the ume time in conflni.ing the judgment of tHe Cbart below,
1 think It right to observe that, as I view this case, the defendants would
have acted naoro prudently had they given tho plaintiffVial notice of tho ^

Mleof the sdi
;
but as the plaintilfbas.not uiged or proved that he has suffered

or u exposed to^u«erj,«y damage from the want of such notice^ I do not think

clurt
^ "^* '' '^ *^"'""* ^'^ f'"'•''"K *'"' ^•'Sn'ent of the Superior. - '

ii^unfop (fe ^TOw««, for appellants.- '

.
' •

rorronce <fe jtform, for respondents*
' '

-,

to-
if,
I*; • i

.,''.'
.

' MONTREAL, 2Tth NOVEMBER, 1862. •
.

-i V - .
,

'

CWom, MdNK, A. J.

r*
.'.

-
. «

"
'

.

'

'-
No. 289.

'

WhishawvF. Oilmouretal.
if

-

H«ip!-i./mata letfe^MknowIedKlng the receipt of ..'um ofmoney J . lo.n..nd promta»n«to «^

Sf „»!; r
P.per writing «>», ,ri,p prM. given u .n wknowledgment of «.eh Z.,

o TK
"" P'«^''P«»° of 6 y«" under the .hove Statute e«nnot b^ invoked

.

nJlinlll^V
"""•5'^" '" ' """"""WW arm 1« not .ubJ«ot to the UmitaUoaofd. ye«r*prescribed by ^be Statute lOlh and Uth Vic. , ob. 11, aec. 1.

This was a hearing on law, on the issue raised by the answers in law fyled btthe plaintiff to the defendant's first two pleas. The action was brought by an
Jisquire against a oomnieroial firm for the recovery of the sum of £3 027 ISs
«d. ourreney, allegea to have been loaned by the plaintiff to the defendants!
«nd for interest o£ such loan. •

After setting up the Untraot of loan, the dedaration alleged that in aoinow-
ledgment thereof the defendants signed and delivered " a certain paper writing
.
«m« «ein^ privi," in the following words and figures, to wit

:

c. 4 ^ TT * , ^ ' " Montreal, 30th December, 1864.
" Auguila»Heward, Esq.

, >
•

^'-
- - "V '• "Montreal. '

'>-'
_ ^

/-^^'•/^

^.
"D«AB SiBy--We acknowledge having received from youi for acoount
of Bernard. Whishaw, Esq., of Cheltenham, Enghnd, two thousand

.. 5a "^!! P*"*°^^ "'«•""&» «1««J to thfee Ihou^and and twenty-seven pounds
JUleen shillings and five pence** currency (exchange oalculated at nine per
^oent}, being a loan subject to be(retumed wheu demanded, and for which we
agree to pay yon interest at the rate ofseven per cent per annuni:

,
V ' ^Toursiespeotftilly, '

,

"

m

m
4

J.

.It
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V

Whi.h«w Tho defcndnnto pleaded, amongst other thingB, the pfcwription of five years
toiliiiour.t»t. under the Stotute 12th Vie: oh. 22, sec. 31 (etontondlnR that the above letter

was a proruissory note) , and the limitation of six y«ars, under the Statiite 10 and
11 Vic. ch. 11, sec. 1.

To thcBo two pleas the plaintiff demurred, on the ground (a« regards the first

plen) that the letter was not a note within tho meaning of the Statute, and, even
if it were, that tho action was brought on the contract of loan, the letter being
dcclnrcd upon merely asan"ooknowlcdgment of tho loan, and (as regards the second
plea) that tho loan here was not of a commoroial character, the lender being a
non-trader, And therefore that the debt sought to be recovered in thisioause did
not conio under the Statute.

Tho following was the judgment of the Court:
" The Court * * * * loonsidoring that the letter ©r aeknowledgmept

" in writing »otf^ te.ing prUi, a^drbsscd by the defendants to Augustus Howard,
" Esq., dated Montreal, 30th lilpi^embor, 1854, is not a note, according to.Jhe
" inteni and m<^ning of the |'(itute 12th Vic, ch. 22, sec, 31,.(chapter 64,
"section 31 Cpiiaiilidated Statues for Lower Canada);-and that, consequently,
"the said pap«ir writing and adknowledgment thus seing privi does not <itad

" cannot in law come under tho operation of the aforesaid Statute, as pleadedflby
" tho said defendants in therr fir^t plea in this cause fyled ; seeing moreover4ihat
" the plaintiff's action is based and instituted upon a contract of loan, and hot
"expressly upon the sajd paper writing and acknowledgment, »om.$eing prlvi,
" doth dismiss the said plea firstly pleaded by the said defendants. And, Ln-
sidering further, that it does not oppear from the allegations in the pleadings
in this cause that the debt and cause of action upon which the present suit is

" brought is or relates to any commercial matter, but, on the contrary, that the
"said debt or cause o|f oction results from a contract or loan made by and
"between a party not a merchSnt or trader, and a commercial firm, without
" averment or averments that ithe said loan related to any oommercial matter,^

"business or transaction whatever, doth dismiss (he said plea secondly pleaded
" by the said defendants ; the whole with coste."

Answers in law maintained, and pleas dismissed.

fie^7(«ne (£' />»nA;''n, for plaintiff. . -, ,

i'2^e <i^ fftVci^te, for defendants. • ^.

(S.B.) V ^

«<i

MONTREAL, 20th NOVEMBER, 1862. . '

' '

-
'

,

''¥'
VCoram Monk, A. J. ,

' \ .

'•

^ / '»ro.28». . "\y '•

,'
_

Whishaw-vB. Gilmour et al.
'^"

-^

BiLD:—TbatM aoUon \>j % non-trader for the reooyery of a tain of money alleged to havebeM
loaned to tbe defendanU, a eommeroial flrm, i* not raMeptlble ofa trial by Jniy.

This was a motion by the plaintiff to have it declared tbatUhe MtioorfKiF
not susceptible of a trial by jury, and claiming to have the words ," declaring
their option ofa trial byjury," contained in the defendants' several pleas^ straok
out, on the ground that the action WM OOt flnsceptible of a trial by jury.
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The ««|0D.w.. brought for tho rooovi^f £3,02T 1B». Bd. currency .lUigod Whi.h.w 1to have b%i J^nod by the plaintiff, 4»ho Hued u au^quiro, to the defendant., GiimoVrHWwno werogei^ aa a coniwercial firm ; and tho declaration alleged, that In.acknow-
JedgineDtiitfauch loan the defendants signed and delivered to tho pluinliff-a agent

",^JJ''^K'P«' '"""K •»«*
'«•"!/ i'nW,-'. in the following worda

:

«h
^•*''""*''^«* *•"''"« received fVom you, for neoount of Bernard Whis-

•< nL^'t'^
Cheltenham, Kngland, two thousand five hundred pounds stcr-

^^

"°g, •qual to three thousand and twenty-seven pounds flftbon shiHings and five

^

•Pfliw.ourrenoy (exchange calculated at nine frei-cint.), being a loan subject to

^^

be.nrturhod when demanded, arid for which wd. agree to p^y you interest at
the rite of seven per cent, per annum."
Bethune, for plaintiff, argued, that to bfing thU owe within the statute (one

ot m litigants being a nofl-trader) ^Ihe defendants must show that the debt —
sought to be recovered wus." of a meroantihj' nature Wy." The action was
twsed to a contract of loan, a description of contract whteh all writers on com- '

tncrcial law, under our system, classify ^mong the contracts de Utqit civil, as
contradistinguished from those *which are p/rely eommercf,!. In Oio present
case the debt may be of a commercial char^iJter, as regards th^ defendanto, but
It 18 clearly not so as rej^^ards the plaintiff^ and as tho statute ftquires that it :-
must be of 8 mercantile nature onlj,, th^ is, as regards both litigai^ts, it must be -

Sonceded that the plaintiffs deman^as set up in his declaration, dOes not eomo
trithtn the operation of the statute.

Ritche, shewing cause for tfe^ defendant!", contended, that the contract here
^was to be found in the pap^r^wiitlng which is set out At length in the declaration
and was a unilateral con^fact, binding nobody but the defendants. That such
a contract was olearlj1»'commercia| one, so far, at all events, as the defendants
were concerned. The paper writing in,,que8tion was moreover' a promissory .
note, and was therefore mercantile or commercial in its character as regards both
pteinti|ff and defendants. But, whether it' were or were not a note, the defen-
dants being the only parties bound under it; and it being purely meroanUlo, aa
regar*them, they were undoubtedly entitled to atrial by jury.

'
•

P"«Ct;HiAM:-Thcactionbeingfortherecoveryof a loan by a non-trader
tea commercial firm, the Court is of opiniofl that the statute does not apply.
Ihe contract may be commercial as regards the defendants, but it is clearly not
80 as regards the plaintiff. Now the statute requires that it shall be of a mer-
cantile nature onlj,, that is (as the Court understands) purely so, and as regards
both plaintiff and defendants. The instrument evidencing this loan may or
may not be a promissory note ; but if it be, it does not follow that suob a note is
of a mercantile character onlj,. On the whole, the Court is of opinion to grant
the motion.

re
•The iTollowing is the judgment of the Court:—

u. i
^^^ Court,—having heard the parties by their counsel, upon the motion of ->

' th«pl.,ntiffof the 18th' day of November instant, thatVt be adjidgedand de-
olared that this notion is not susceptible of a trialby juVauO-w far as may ^

^. :.°!fTy ^'""^ ^^^
T'^^.

' j^''>"°g *''«" opt^n of a tri.1 by jury' oofl.

4.
'v.

'

3S£i-iuwlm^he prayer or; ^eroTlhepreas^f the said defendan's in this oau8«

;#

il
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S
I'll'*'*

"^ JocUred to bo irrogularty*%ntered in luoh picas, and be itruok out thete-

OUmout at n' " fruni, with conti ; liavinK examined the declaration of the aaid plaintiff, and tho

" pluHH of the KBid dcfendanta, the record and proooodinK in thia oauHo, and
" deliberated

; corisidcrinK that the preiont action liaa boon instituted for the r»-

" oovcry of the turn of i^J027 15«. Bd. currency, being for money advanced by

\ ,
" plnintiff, not nllvged to bo a merchant or trader, to tho defendants by way of

'
.

"luun, at the rate of seven per centum interest until the actual payment of tho

" capital ; considering that there is nothing in tho allegations contained in the

" pleadings in this cause to show that tho said contract of loan was a conimer-

" oiul contract or agreement, or a contract or agreement of a mercantile nature

".only ; oonHidoring, on the contrary, that by the allegations of the pleadings

" in this oauHC, it appears that the said contract of loan ^as not a commercial

- " contract, or one of a mercantile nature ; seeing that the present action is not
" one of a morcaniilo nature only, and that the.issue, in so far as joined therein,

" does not involve matters of fact of a mercantile nature only ; considering there-

" fore that tho present action is not one susceptible by law of a trial by jury,

"doth grant the pluintiff's motion, and doth order that the words in the defen-

" dants' pleas, declaring their option of a trial by jury, bo struck from such
" pleas, with costs to the said plaintiffs." Motion granted.

Bethune «t Dunkin, for plaintiff."

^ Jio*e tic Jiitchie; for defendtmts.

. ^ <-»:^ 4, __ .
, .;

MONTREAL, 30th NOVEMBER, 1862. r

Coram Monk, A. J.

No. 668.

"Her Majesty'$ Principal Secretary of State /or The War Department,"'

:

/Edmonstone, Allan & Co.

Hkld :—That sd Mtloo brought by t non-l^dlns Corporation tK^inot • eommerelsl Arm, for th« fe-
coTery btck of an overcbtrKe on fVelglit, U lusceptlble of trial by Jnry.

/ i-

~

"

This was a motion by the defendant that the words " hereby declaring his

option and choice of"a t^ial by jury," contained in the prayer of the plaintiff'fr

declaration, be struck oui^ on the ground that the action was not susoeptible of
a triol by jury. \ .

•The action was brought^o recover from the defendants, as commen oarriera^

the sum of 9]^,633 64 cy., Vlloged to have been overcharged by tbem on the

transport and carriage of a Quantity of Milit»ry baggage, from the porta of

Halifax, Nova Scotia, and St. John, New Brunswiclt, to the port of Montreal

;

the total amount of freight ehamd by the d^'endants, who refused to deliver

any portion of the ba'ggage withokt payment of th'e whole freight, having beeiv

paid under protest. \

Ritchie, for defendant, argued thaV the present action was that known to th»

law OS the actio condictio indebiti, and. in effect, sought to reco?er back money

allied Ip have been illegally exacted frri^ the plaintiff; in other words, extorted

"without 1^ or (tifficient oaufie.* 'That the cause of action wut&refbra olearlji
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not. debt, promlM. oontraot and i^tmmmt of • rneroantila nature only, and
«on««,ucDtIjf dia not omo within the Htaluto, allowinK the trial bj Jurj in
wrtain apeeial eawa. //rMtt«r,,-hewing oaoae, contended that (ht aoUoo waa
brouRht aiinply f„r the reoovory ))aclw)f an overoharKe of freight, and not for
money unlawfully ditorted. That the only i«iue tendered "by the Deolaration
wa» one of 9Ma«/Mmmfrtt/<aa regarded the amount of freight, to whioh the
defendant waa entitle^ aid that the debt aought to be recovered here wu on«
purely of aoommeroial character.

Pm Curiam :_I have looked carefully into thia caae and conxultod the va-
rioua precedenU applicable to it, and I am clearl/of opinion that it ia aua.
ceptibleofatrial by Jury. The action ia baaed. on a contract of Affreight-

^

ment, and la brought aimply to recover back a aum of money alleged to have
been overcharged utader aooh contract. We have no queation her« about fraud
or eitortion, but one 6f a purely commercial character, namely, how muoh wa.
the defendant roa8onably entitled to for the carriage of the baggage referred
to in the Deolaration. The motion muat therefore be rejected. >

The following ia the judgment of the court :—" The Court having heard th»
parties by their Counsel upon the motion of the defendants of the siith day of
November in|ant, that the following words, to wit, " hereby declaring his op-
tion and choi^of a Jury trial," which appear in the oonclusiona of the plain-
tiFs Declaratiop, be struck out and held for nought with coats, for the reosorfW
out in the said motion, having examined the DeclarattoD and Record, and
having dehberoted, oonsidertng that the present action has been instituted for
he recovery fVom the defendants, of the sum <tf $,5,633.64, allege^ to have
been paid by plaintiff to the defendants, under protest, upon a wntract to
transport, carry and convey "oerUin property and effects os sUtod in plaintir*
declaration; seeing that^he iurn^so claimed is declared tt> have been paid in
excess of what the defendants were reasonably entitled to demanc^ and receive
for the carriage, conveyance and transportation of the property anti effects men-
tioned in the plaintiffs' deolaration ; considering that the contract and agree-
ment for the carriage ond transportation of the oforesaid' property and effects
was a oommuroial contract and agreement or a contract and agreement of a
mercantile nature; considering that an action to recover (r^p^er) a sum of
money alleged to have been paid under protest and in exowa upon the contract
set forth in the plaintiffs' deolaration ii by law a suit or action of k meroan^
tile natnre only, and cannot be maintained without proof of th^ contract, md
ofthe value of the services, work and labor don«^ and performed unAr'such
contract; seeing therefore that the present action is one susceptible by law of a'
trial by Jury, doth adjudge that the defendants Uke nothing by their motion,
with costs fo the plainUff."* -

\
Motion rejected. "

Bethuned!Dunkin,foTf]a.intiffa.^^

.RoM^CrA'tcAM, for defendant.' ' —-

\(B.B.).

-u-P" *?' ^'* Dec. .1862. the defendants moTed the Court of Queen's Bench
!S?^*£#.li*'''*Hu " *•" U'T* judgment, and on the 3rd Dec ,. 1862, the »

mpff^yVrr^
'"*" th<'CM« wm cleatl;-auwpUb»e-irf tri*

(or per-
f>licatioii

Sppinp 7^
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MONTRIAL, 91 NAI, IMil.

Coram Monk, A. J. -•

No. 494.

iOKU LKDUO,

n.

DAMK JULIE TOiritlONV DITK MKAUDIN,

JMmtHihuf
I

I* nm»-i« a« ton Mlwiwr »n d^ooiiHtun. I. .•relmn.liM ,„.,(„.

1,0 dcm.nJour, .|ui enl u„ n„,rohan.l do flour.lo Montr<!«l, alldguait darn, rod
action (,uc k 2!) novcnibre dernior, il svgit vendu ou Di>ri de In d«rcnd«r<iiH€,
.juarui do flour avoo ua torme do or6dU do troia mow, pour le prii do $27B.»0 , ciuo^ lo O^Iai oonvoou ^tait ei|,ir<$, et quo pluMoura dca quarta nV,taiont ni entanid., oi
ouverU. urnia ae trouvaiont loa uiOmu.. v-n naturo ot porlalont encore la marquo
•du veiidour;qu'onfln, lo mari do la d<iro„doro««,<ituit doci.ltf inaolvablootcn ddoon-
•aturo lo 27 f<5»rior dornior, oinq joura avaot la aitfalo, lalaaant la d<irendor«Mo on
poMOMioD de ooa quatta do flour ouooro iataota. Puia, auivant loa ooDoluaiona

_ OTdinairia d'uno aaiaio conaorvatoirt., A aavolr, quo lea quarts do flour en qucr
:Uon, aoient baSsU ot tttmn pour etro oiiauito vendua auivant l« «oura de U loi
on aatiafootlon dela orduncoprml^^dudcmanAjuri—. /
La d<ifbndore88o ronoontra ootto aotioo par uneksrooae au fends en droit, sou-

^t«bant que la voio do aaisio oonsorvaloiro n'cxiato paa aouij-iirtiolo 177e de la
iCoutume de Paris, maisHoulomentsoual'artiolo 176eo'ost-4-dire.dan8le souloas
^dovontoaansjouret sans torme: qu'il <$tait vrai que I'artiole 177o aooord un
jpriviMgo au vondour A terme sur la ohose vondu «jt etaoore en la possosaion de
Taohoteur; maia qu'il ne pouvait I'exerocr que lorwiuO la marohandise vendue
«6tait saiaie par d'autrea or^anoaeni, on se pourvoyanti par la voie d-oppoaition
afin do consorvorsurlea deniersoa par la voie d'opposl^tion, «fln de distrain aur
J« ohoso olle-niOme, pour dtre ensuite vonduoon paiomei^t de aaordanoe; qu'enfin
•ioutenaupposont que I'artiole 177e aooordoroit la voio do saiaio pure et simple,
00 no pourralt atre que daoa le oas oil olle 8or«it saisie par d'iutrea ordanoiers

;

•quo mCme en admefctant qu'elle I'accorde daoa toute autrej oiroonaUnoe, par
<ixemplo, loraquo lo torme de paicment est expird ou que le d6biteur est dovenu

:_L'insolvable et en d^nfltore, qu'elle ne pouvait plus Stro exerc^ sous notre Idgiala-
|tionaotuelleet qu'elle <Jtait|brog^e par lesstatuts. < ,

Lora de I'argument qui cut lieu devant son Honneur Mr. le juge Monk, un
grand nombre d'autoritea ftirent citdea, tant H I'appui deU defease aufonds en

.
-droit qu'au soutien de la procedure adoptee par le demandeur.

; Pour la d^fenderesee, Mr. Oiroaard dit que le texte de Tartiole 176e de la Cou-
tume de Paris, en vertu duquel le demandeur dit avoir prootfd^, dtait loin de perj
nettre la saiaie oonservatoire dans un oas oomme oolui-oe, o'eat-i^direj dans un

,'^8 oii I'aehetwr est en paisiWo posaesaion de la marobandise vendue et qu'il

,
n'eat pas trouble par sea oriJanoiers. Cet article est ainaioongn :

" Et n^anmoins,
\ " encore qu'il eftt donne term^. si la chose mobiliaire se trouve saisie sur ie d^bi-
y^ tea* pr ftntr.^r<tanfiiflr, pqut fimpPrhir In voatg nt eat pr4ftr6 mi 1»
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" ohoM Mi AuIrM oWolen." Ia Ooatume poM nettoment l« ou oil l« no-
dtur ftnp r*cUrncr 1> ohoM wndue, o'oat lorM|u'«il« m trouva mULb «ir lo

dmu>w. £ll« an (kit/una oondition tin* qud non, at o'o«t oa qua Ion doit cn-
tandw p«r oh moU: Jil )• ohoaa mobilUira aa trou»a aaiaia rar led^bitaur par
r autro ortanolor/" ^t la Miule ninni<>ra d^mnfiflolior la vonto dune ohoao roobl-
liaire uiaro, o'eat da former une o|i|)«Mition nfln de diatraira. C'aat d'aillaur*
diina oa aona que Pothiar InterprAta oaa mota do la Coutuma : "

il pout ampOohar
" la vcnte," o'ea^A dire, contlnua-t-ll, " formar oppoaition A la aaiaia at A la
" Tcuto, non pjnir revondiquer la ohoae dont il a oeamS d'i'tre lo propri<<Ulre, maia
" pour fltre>y<« aur le prii par privildgo (Coutumo d'C)ri<!ana, art 4ft8, page
7Ha). Il^t trai quo pou do oomnientateura Tont auaai loin qua Pothier, pea
Houticnn«rnt oommo lui, qu'ii n'y a (|uo la vole d'op|)o«i»ion, qui aerait pourUnt
la plua/haturt-llo. II j on d'outroa en effet, at o'eat I9 plua grand nonibre, qui
nooordont au vondour la vole da aaiaia aur I'aohataur ; maia ce n'eat que lora^
quo la niarohandiao vendue ae trouve aaiaie par d'autrea ortfaaoiara; aoua oa daiv
nicr rapport ila aont daooord aveo Pothier, et font do 00 fkit une eondition
abaojuo. '• A prdaont," dit Tronyon aur I'artiola 176 ot 177 do la Coutumo d«~
Paria, pago 426, " I'uaage d« la Coutumo eat tel, qn'il a <St<S jugd par arrM
'• aolonnol, prononc* en robea rougoa, Ie'l2avril, 1688, que, aa trouvant la ehoae-
" aaiHie aur lo dobiteur par autre ordanoler, en ee oaa quo oelui la vendue, nonoba- '

" tant qu'il cflt donn^ Vitme do payer, no laisae paa d'fltro fondd A emi)fl«hor l»
" Tonte juaqu'A oe qu'il aoit payd : oommo «tant pr<$firable la ohoao A toua aati«»
" ordanoiora, 06 qai eat la diatinotion qu'il faut apporter au dit artiolo 176."

Chopin, un autre anoien oommaoUteur do la Coutumo de Pajria, onscigM
<$Kalem^nt qu'il faut qu'il | itt eaisie anr lo d^bitenr par an antra or^anoior,

.

pour pouvoir riolamer la mut^andiae vendue et atnai aaiaie. " Mali," dit-il, vol
ler, pago 378, § 14, " c*tto observation et pratique franyaiae et anoioune n'a
'• lieu en oeluy qui vafod la warohandiae ot n'est point encore payd par I'aoheteur :

" car en quelque tort^ qu'um ertancier de r,acheleur/ait iauir lesmarckanduei, le
" vertdeur lay e«t pr«f(Sr^, A oauaeque la marohandiae demeure toiyourala aienne^
" jasquea A oe quil eat p&yi, ou qu'il ait eu caution, ou aoit autrement aatis- v
«^

fait. Car I'opbion D'Ulpien n'a pointM auivie, que lo prix de la ohoao vendue '

" A credit pasae en pre^t do deniefa, etque le vendeur eat ai^et A contribution (ly
" Meame le Parlement do Paris a ordonn^que tel vendeur aerait prtffdrA A tou»t

[' autrea, enoora qu'ila fussent premiera saisiaaanta, par arrCt de Pflquea ou dtt\
" douiiAme jour d'avril, 1668, A quoi ae rapporto la Coutume do Paria, articlea
"176etl77.

D-EBpeiaaes ((Euvres, vol. ler, page 29) dit :— " Et pour cot effet, Jba d^
"

confiture des biens de racheteur, lo vondour a droit de faire dutaf^de la
" aoitte ginirah lea possessiona veuduea, pour en faire ordonner la vente 8^par6-
" ment, et sur lea denieraqui en proviendront fltre paytf du principal et inttfrits-
" P*' pr^ffirence A tons lea autrea or^anoiers.

Brodeau, sur I'arUole 177 de la Coutume, soutient ta mfime doctrine: « Ea
cet article," dit-il, " qui a e>t<S adjoaat^ poor I'advenir, sans ppfijudioe du'pasai^

(1> HpriTiWge da vendeur i. terme eo, eAt, n'eat paa du droit dvU. maiade UOoo.

Tii«r%sy

. f

I'

':«
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ijcdae
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" est comprise la 2e partie de la distinotion entre la vente de la ohose mobilidre

" non payde, faita ^aos joui et sans terme
;
(auquol oas le droit de suite a lieu

" partout, et la Tendioation, ou rtdamation & ftute d'Atre pay4) saivant I'artiole

" pr^ddont,) et oelle qui est fait* & onSdit «t & termo ; oe qui" exolud le droiot

'* de suite et de veadioation oontre un tiers aoqudrcur, possesseur do la bonne

" foiy, mais qudnd la chose 6at extantd et sauiiesur Vachtteur,Ala requite dCun

.

" autre criancier, le vendeur peut pareillement reolamer et vendiquer ot emp^ohet

" 1» vente, sinon oti elle se trouverait ddp^rie, gfit^e ou diminu^e de prix, en

" Borte qu'il en souffrit perte, en la vendiquant, il peut en consentir la vente, 4
" la charge que sur les deniers en proc^dans, il sera ft6fM tant au saisissant

~" qu'4 tous les au.tres cr^anciers; et le prix n'^tant passuffisant pour le payment
•*f de sa debte entidre et des ttua, il demeure or&neier de surplus sur les autres

** biens du d^biteur, pour raison de quoy, il n'a ancun privildgCi et oes mot8'(il

" ffeot emp^her la vente) induisent le droit et faculty de r^lamer et vendiquer

^' et «ettx ci (est pf6(€x6 sur la chose aux autres or^anciers) sont au cas de la

" vente par justice, laquel lene peut se foire sans le consentement du «rtencier

-*' vendeur, qui est la vraie interpretation du prdseat." Onconcluera peut^tre de

'Oes d^veloppementa de Brodeau, qu'il aocprde non-seulemcntla saisie o'cinserv;!-

totre, mais mSme la revendioation. Cependant, en examinant de pr6s le langage

'dont il se sert on voit qu'ici le mot revindication ou vendication est pris pour

" r^lamation." Brodeau, en efet, ajout^ presque partout sprds le mot" reven-

•dication" les suivants: " ou reclamation, etc " oe qui inrpliquerait plut6t la

""voie d'opposition, puisque partout le savant commentateur suppose la marohan-

idise saisie suii I'aoheteur. II exprimeclairement en effetque cette revendioatitfh

•ou reolamatiibn ne peut etre exercer que dans leoas de saisie de la marohandise

i^endue par un autre criancier.

Enfin, 4 toutes ces autorit^s, noua joindrons encore celle da Grand Coututnier,

Tertiite, sur Particle 177e, vol. 2e, page 1337, dit :
" Dans cet article 177, il

*' est dit qu'encorequ'il eQt donn^ terme k I'acheteur de payer le prix port^ par

" le contrat, n^ammoins, si la chose par luitvendue se trouve saiaie aur I'acheteur

*^ par quelqu'un de sea crianciers, le vendeur en peut emp€oGerIa vente, et s*op-

^' poser k I'effetd'Stre pr^f^rd au saisissant et aux autres creanciers, en justifiant

'^ que la chose lui appartenait et qu'il est v^ritablement crdauoier du prix, au
-" moyen de la vente qu'il en a faite k terme k I'acquereur."

Plus loin, pages 1388-1339, il ajoute :
—" La vente ^tant faite S credit et k

** terme, le vendeur n'a que le droit de preference sur les creanciers de I'acheteur

•' qu'cSff^aient saisie et eximti la chosevendue, mais il n'a pas fe droit de revendi-

" cation et de suite, paroeqult' n'eh est plus le mattre, a'etant confix k la foi de
*^ Vaohetovir, res ahiit in creditum. j-

O'aprds le texte mSmede la Coutume et I'opinion de tous ces commentateurs,

qui font autorite devant nos tribunaux,il ne paralt pasdouteux que le Demandeur

en cette cause, qui a pratique u6e saisie sur sa marohandise vendue et non pay^e

'

aans qu'eUe fut saisie par auoun des creanciers de raoheteur, a d^passe les droits

et les privileges que la Coutume a cr^^s en favour des vendeurs k terme. II lui

£dlait attendre qu'elle fut saisie, it^iors il aurait pu exercer son privilege et de-
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mander que lea quarts de fleur fusaent veodus-di sob profit, par pr^fiirenoe k tous

les autres or^anoiers saisisantcf.

Enfin, tout en admettant que I'artiole 177e de la Coutume justiderait la vote

;de sai^e conservatoire, telle que ot46e dans oette cause, il somble qu'elle ae peut

plus dtre invoqude par nos marohands, et qu'ello est abolie par noire legislation.

La saisie pratique en oette cause n'est rien autre chose, en effet, qu'une saisie,

arrdt simple que I'on d^uise sous le nom de $aisie comSoatoire. C'est le meme
mandat et la mfime ez^outio,o. Or, voioi dans quelles oirconstanoes nps status

permettent la saisie arrdt :
" Nul bref de saisie-arrSt avflht contesti^tion et juge-

" ment, (excepts dans le caa de dernier dquipeur, suivant I'uaage du pays), ne

" sera 4mis pour saisir et arrStef les biens, cr^anoes, et effets de quelqne nature
« que ce soit, d'aucune personne quelconque, entre les mains du propri^taire, du

Sbiteur, ou d'un tiers, except^, etc:" Le statut ^numere ioi le oas de recdiement

•Kta. ae depart soudain du Bos-Canada, dans le but de frauder les er^anoiers.

ConWe on le voit, le statut est formel," " nul bref de saisie-arrSt, etc." L'in-

tention de la legislature est done d'empecher Tdmanation d'une saisie-arret hors

des oas^^t^vus, sp^ialem^ntpar le statut mSme dans le oas-de privilege, et o^tte

intention est tellement manifeste, que la voie de saisi e au dernier ^quipeur est

express^ment r^serv^e. / Mais aucune exception n'est faite en faveur du vendeur

A terme, et il doit, oomme tous les autres oreanciers, faire preuve sous serment que
ile d^biteur est sur le point de laisser la Province ou, de r^oelor ses effets

'Oa qu'il refuse de faire une cession de biens ou de coiupromettre, afin

<le pouvoir saisir et arrSter les biens de son d^biteur, meme sa marchandise.

Ayant r.emplie ces cooditions, il pourra faire vendre la chose vendue, et etre

,pr^fer($ sur les deniers& tous les or^anoiere,

£n reponse, Mr> Lesage soutenait que 1'Article 177 de la Coutume, en vertu

-duquel le Demandeur a adopts la voie de saisie conservatoire, est encore en forOo

•en cette Province, Q'ayant jamais et^ explicitement abrog^ par nos status.
'

Qu'en vertu, de I'article 177 de la Coutume de Paris, le demandeur a sur ses

quarts de fleur vendus a%c terme de credit lea mSmes privileges et moyens con-

'

servatoires «n r^alit^ qu'aurait un vendeur sans terme, tant q^e la marchandise

est encore intacte en la possession paisible de I'acheteur en deoonfiture. Dans
ce cas la seule difference entre le vendeur sanl^terme et le vendeur a terme,

est que Ic premier peut r^vendiquer sa marchandise entre les mains de I'acheteur,

•et se la faire adjuger en nature, tandia que le second ne peut s'en faire adjiiger

que le prix, ilptut dit le texto, empicher la vente, et est prifiri sur la dite chose

.mobiliaire aux autres crianciers. L4 r^sultat est le meme.

La saisie ne peut avoir lieu au profit du vendeur k terme que lorsque qa mar.

ohandise est en la possession j)atst6Zede sondebiteur en d^nfiture notoire, c'est-

;jirdire, lorsqu'elle n'est pas saisie par les autres cr^anbiers. La saisie est en oe

das le seul moyen ouvert au vendeur i, terme pour exercer le privilege que la

-Goutame lui aoborde. Si la marchandise vient k passer en main tierce par ces.

sionon vente, il perd son privilege. Dans le cas oil la marchandise vendu i,

4ermeest saisie par les autres crianciers, le vendeur i, terme n'a k la v^rit^ que la

voie d'opposition pour Stre pay^ par privilege sur les deniers provenant de la

vente jndioiaire de sa marohandiae, mais il n'en est pas moins constant, qu^^a d^-

l4dM
rt.

Toiiii(iijr.
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I<edae fuut de saisie par les outres creanoiers,l6 privildge da vendeur h terme existe, et
que oc n'est jwint oette saisio des autres cr^anoiers qui le fait naitro.

Brodeau, sur la Coutume do Paris, va plus loin dans ion commentoire sur Par-
ticle 177, pages 431 suivnntes, & la page 435 iWit: " Lorsque la chose vendue

^ " sc trouve en la possession de rachetour, le vendeur & terme peut les vendiquer
" Et d^s avpnt la reformation de la .Coutume de Paris, le vendeur, nonobstant

" cession faite aux cr^nnciers, avait droit de faire saisir la marchandiso et la faire
" vcndre H son profit."

Despeisses, Tom. ler, page 15, adopte la meme opinion.
Lamoignon, Recueil des ArrStds, vol, 2. page 150, parlantdn vendeur A terme

dit
:

" Si la chose est encore entre les mains da ddbiteur, le vendeur la rdolame
'^en nature et est prefdre sur cet objet H tous les autres crdanciers, tanqmm in

J
re sua .• et ce crdnnoier ne peut pas etre forc6, gout raison des effets qu'il rd-

" dame, d'entrer dans I'accord, composition et ren^se faite entre Taobeteur et 8e»
" autres crdanciers."

*

,

^

^^

Ferri^re. Grand Coutumier, Art. 177, page 1339. " II parait par oe que
' nous venons de dire, qne celui qui, £n vendant, a donnd terme, a dans ceite o(?u-

"
tame autant de privilege sur sa chose vendue que celui qui a vendu sans terme
a la rdseve de la suite entre les mains du tiers-aoquereur. Le vendeur a terme

" peat empScher la vente."
*

Les. commentateurs que nous venons de oiter ont done tfmis l!opinion que le
vendeur h terme a droit d^ rev^ndiquer sa marcb(indise eojome le vendeur Ban»
terme, tant qu'elle est intacte entre les mains de I'acheteur. lis n'etablissent de
difference entre les deux que lorsque la marchandise est passde en main tierce
dans ce dernier cas, le vendepr sans terme peut encore la revendiquer) kuais le
vendeur d terme se trouve alors ddchup de son droit.

Nousaurions pu nous appayer sur ces graves autorites, maispour plas de
saretd, nous avons prdfdrd nous en ra-pporter a I'opinion plus moddree (ie'BoarjOtt
qui se trouve nettementformuldeetmotivde dans son tome 2, page 689. 8 75

^^

" Le droit derevetidiquer la chose cesse, dit-il, si le vendeur a donnl terine
U nc peut empgcher la vente de la obose, parceque I'acbeteur en est devena .

" proprietaire, puisqa'en ce cas la vente et I'achat ont etd parfaits, maisjl a ud
" privilege sur le prix provenant d'icelle .- c'est ace privilege en ce cas Mquel se
' rtduit son droit, privildjje fondd sur ce que c'est le credit qu'il a fajt qui a mi»

^^
1 effet parmi les biens du debiteur

: il a done ete juste de lui aceorder nn privil&e
sur le prix d'lcelui, c'est raison eorite, c'est droit cominun."
Et c'est ce privilege sur in prix de sa marchandise vendue & terme que le de-

mandeur a prdtendu exercer en cette cause. II n'avait pour se pourvoir d'autre
moyen que la saisie, les autres ordanciers etant disposes d attendre une cessioa
de bieos de la part de leur ddbiteur. II faut done, dans un cas semblable, avoir
recours a la saisie, puisqu'il n'y a pas lieu d'exercer oe privilege par la vole de
loppOSltlOD,

Ces diverses questions ont d^j^ et6 ddcidees dans un sens favorable aux pr^-

'

tensions du demandeur dans plusieurs causes rapportds au second volume du
JurMe, page 98, jusqu'a la page 103, Torrance vs. Thomas : Sinclair vs. Eer-
gosBon. . •

% <!':
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En r^plique, Mr. Girouard ajouta qu'H pouvait se trouver quelques auteurs-
^juyao fussent d'acoord aveo ccux que la d^fondereBse a cites ; mais qu'il etait pertkio
quSW plusgrand nombre des conSmentateurs, et surtout de oenx qui fontautoritd,

;

lui ^taient fuvorubles
;
qu'il ii'y avait auoune coptradiction duns leur dootrine, et

,

<iue 81 les extruits que le demandeur en avait fait paraissaieut oontraires au pas-
aages citds par la dSfenderesse, c'dtait faute de les d^taBher du restede la doctrine
et de leur pr6ter une interpretation trpp etroite

;
qu'en parcourant oe« auteurs

aveo soin, Ton verra cluiremeut qu'ils prenneut rartiole 177ede la Coutume dans
Je sens de la defenderesse

: qu'enfir^, les ddcisions cotdea par le demandeur ne pou-
vaient pas ftire loi, ni nifime etre citds coiume prdc^dents

; que oes causes n'-avaient
^tdcontest^s; et que la question restait encore inceitaine et non d^idde.

Le 31 mai dernier, Mr. le juge Monk dt'boiita la defense en droit, disant qu'41
^tait vrai qile les commentateurs cites etaient contradictoires ; mais qu'il devait
8'en tenir a la jurisprudence locale dece pays

;
qu'il ne cherohait pas la Wuroe ni

le fondement de cette jurisprudence
; qu'elle ezistait

; que depuia un grandyom-
hre d'ann^s les saisies conservatoires de la nature de celle qui a et^ ex^cut^e dans
oette, cause, se pratiquaicnt dans no& cours; qu'on avait toujours pensd qu'elle
«itaient valabj^, etj|iu,'il ne voyait ducune raison suffisante de s'ecarter de cette
pratique etJ||d&aions dejA rendues par les tribunaux.

^«*''^>^BHR^)/ett<?, pour ie demandeur.

C'arterlSPPIBKrrf, pour le d^fendeur. v-

-:r

—

'

•
. » .
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-, SOHEL, 19 FEVRIER, 1862. '
'

X Coram BRUNEA0, J.

No 227.

, Frichette ya. Frichette. '
^

*

Jdoh :-1o. Que la renoDciatioii par un enfent milo « la anccmsion fiiture ne g'itend pasaux legs par-
ticulien. 20. Que d'ailleurs cette renonotaUon ne a'applt^ue qu'i la suoceuion oA (n(e«-
(a^, et non pas i la Buceession teetamentaire.

Le demandeur, par sa declaration, all^guait les faits snivants

:

Que par son testament, fait et reju en la paroisse/de St. Cuthbert, le vingt-
*

trois janwer, mil-huit-cent-quarante-trois, devant Mtre. ChSnevert, notaire, et t^
moins y nomm^s, Francois Frechette, oultivateurj alors do la paroisae de Berthier,
«n la c6te St. Eeprit, donna et legua, entre autres legs ezprim^s an dit
testament, an dit demandeur, son fils, tous les droits, privil^s et pi^tentions
^ue le dit testateur avait et pouvait avoir, demander et pr^ten^re en une terre
flise et situ^ en la dite c6te St. Esprit, d^rite au dit testament, aveo de plus

;

" Une portion de tenre a bois situ^e au dit lieu, (savoir en la dite c6te St. Es-
" prit, alors en la ^ite paroisse de Berthier, actuellement en la dite paroisse St.
j" Norbert,) opntenant trois quarts d'arpent de front surquarante arpents depro-
« fondeur, tenant devant au nord-est du dit Ruisseau (savoir, le Ruissean Bona-
'Viienture), en profondeur aux terres Ste. Catherine, d'un c6t6 i. Fieri* Beau-
*' chgne et d'antre cfifte au dit testkteur, " pour des dites terres et d^pendances
«n jouir, user, faire et disposer par le dit 16gataire, ses hoirs et ayant causes en
pleine propri^t^, au'moyen db dit legs, k la chnrge des oens et rentes et autres
droits et devoirs seigneuriaux auxquelles les dites terres Etaient sujettes.

va.

Toqrignf.
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Que p«r SOD d.t teBtoment, lo dit testttcurinstitua le ddfondeur, son fiU iiin<J
fon l6g„ta,ro UD.Jiue feUiniversoI, lui donnnnt et Idguant tousles Wens ible.'
ot .mrteejfbles ou'il d6Iai«8cr«it au jour et heuro de^n d^ods, nprds que leT^if-
rercnts'legs^ulds nu dit testament -auraient 6Ui payds et accomplw, ot le

""^n"*!' .^r'*-''''''"''.*'''"'"""^"'^*^" "on "<i't testaident coDJointement
avcc relagifvaroly, epouse du dit testnteur. • .,

Ou^ le diti Francois Fr<5chetie,est dlcddo le ou vert loquatorze avril, ipil-hui^
cent-onquante-sept, e^ a etd.inlmmd e,k la^Ite paroisse St. No/berr,.(l«quelIe
est un d^membr^ment de celle de Berthier.) sous^e non, de Frauooi^-Xavier
J-T^chette, ainsi qu'ii appert A Texkrait preduifj

*i
Que le dit^tc^tament a ^te dQment enreglstr^ le trxsi^e jXmJM,uit^enfc>

.
souante, au bureau d'Enr^gi^tremcnt du Con,te de Berthier, fes^equel sent
situ^slesdits biensdoffnds dans- k dit testament; et dans lequel Ssidait le dit
testateur, iors de son dit decis

;

- . ' \
^

Que par sop testament fait et reju en la pjiroiss^St. Cutlibert, le viflgHroi*
I jaDvier.^mil-hwt-cent^uarante-trois, devant le dit^ Mtre Chfeneyert, notaii5v<.k

"

Wmoinsynomm^s, PC-lagieJoly, ^pousb du dit Francois FrMette, sus-nommj^
doilna et l^^ua^ eofre autres legs exprim^s a^ dit testament, au deOiapdeur^ aoD
fils, to^slbs droits, privileges et pretentions que la dite tostatrioe avait et w^r-
rait ajoir eur nne terro situde en la dite oote St. Esprit, d«5criteail dit testament,

'

avec d-eplus, " une portion de terre A bois situ^ew dil lieu, et qui est la mSme
que celle ci-d6orite ft designee, " pour^des dA^ teitres et dependance* en>
jouir, user, faire et dispfser par le dit locataire, ses hoira et ayant cause en pleine
propriety au moycn du ^t jegs, 4 la Bfiarga descent et lentes auxquelles les ditea v

terresetaientsujettes. -^'
.

" - ,

..Que par son testament la dite testatrioe . institua le d6fendeur, son fils, bod
rregataireuni^ersel.luidonnunt et feguant tons leS biens meuble^ et immeuble*

qu'elltf flelaisserait au^jour et heure de son d^cis, apres que les differenU Ieg»
stipules au dit testament auraient 6t6 payds et acoomplis, et le'nommant de
plus ex^outeur testamentaire de son -dit te3t|ment,"conjdintemcnt avec le dit
Francois Frechette, son eponx. .. ^ „ ,

Que la dite Pelagic Joly esfdec^deo au dit lieu de St. Norbrt, le\ou vers le-
cinq juillet, mil-huit-centrcinquante-neuf, ainsi qu'il appert A rextraitquele de-
niandeur produit. - .

'

I
Que les dits Fran§oi» Frechette et Pelagie Joly 6taient de leur vivant, et

lorsdeleur d^ote, proprietaires, chacun pour' moifi^- et parindivis, de la dite
portion de terre k bois ci-dessus d^crite, et |ar eux l^gu^e comme susdit, aa
dit demandeur

;
la dit^ portion de terre* 4 bois tftant un conquet de leur commn- •

/naute etpa^eux acquise avec plus forte etendue, d'Amable Rondeau, le ou
.vers le treize mni, mil-bnit-cent-quarante-et^un

j et qu'ili sent i4<s4d63 sans
avoir i^voquee le dit legs paf eux fait de la dite portion d^ terre & bois au de-
maddeur. i ' ,.'v

"
' \

Que ledefendeur a accepts le dite lep universel k lui fait ^r'ses dils per^ et.
mire; et iant en sa quality d'executeur Utamentaira des'dits' Fi^in^ois FrAjhette
fet Peiagie Joly, qup, oomme l^gatairp \mii|ue et universel ie tous les biens-
meubles et immeubles jJelaisses k leur decVs, est saisi et possession de la totaUt^-

n r r~--
— —«. .
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des dita bionsytoelibleB et immeLbles des dite Frapvois Frdobette'ek Pdlagie Joly,

^armi'legquplPM trouvait ct bo trouve la dite portion de tWroA bois aus-d^orit^

<lt l^gude n^pmi aus^H par leal dita Fransoia Friqhette et P-^Iagie Joly ao dit ,

.^demaodouf. ^ .
- '' '

, . ;

Que la valear de la dfte portjotf de terrw k bois BU8-d((Sori^e et donnjSe ooiile
\

BHsdit, au demandcurj parses pdreet mire, est et dtoit lora du d^a de ces

defnieM, de la Bomnie d^ oeotrTing^-oinq Hvrea cours ao^uel.

r Quele d^tendeiir, quoique'^d&ment requis dig avant oe-jour, a tonjours refu-

^ de foire au demandeurla remis et d^livrauofl do,la dite portiyide torre A
.-j^is 8US;d6orite ot l^gu^ ooi^me Busdit au d^mandeur. • ,v

Toiirquot lj$'d«ttiaDdearejonclatdpOequepar lojugcmentdib oette^douri in-
terv^hir, il BoH adjugfi qtte lea dita testamenta du dit PraiJ^oi^ PrAjhelte et
Pdlttgie Joly, 800 6pouse, aeiront exteut^s auivant Icur forme et tenel^ en* ce ,

qui concern^ le dit -legs, fait au demandeur, do la dite poatiou de terre ii ^lois

Bus^d^crite
; qu'il am fiit d^livranoeHu demandeur du dit log^iklui fait par les'

dits testaments, de la dite poYtion de terre k bois Bus-d^crite,' ensembld leB frtiitr^^

et feyenus d'icelle, A compter deco jour, et'a qu'A d^feut par Iftd^fendeur de oe
faire, sous q«iQze jotors du jugemeht A intervenir, il Sfera con'danin6 A payer ao
demandeur la dite somme de oent-vingt-oinot^vr^ A)ur8-aotnel,.pour et an lien
et place de la dite portion de terre i boissus-d^crit^, ityfeo inllsr6tij^ tcdle k
compter

'
de oe jour. ^. ' '. ~

^
', Led^fendeur conteata oette action par nQ\ exception p($remptoire,^ dansW
^tcrroes BtkivantSj'BaToir: ,

'
. ; • /*

Que longtemps apriB la date doB dedx tei^'ments inveqft^s parli'^emandeaiv ^]

ma^B loBgto^jips avant le d^o^ dea dits 'testeteurs, ^dansiket par le cdntrat de J
' «

maiWe intdrvenu, je ou Vera leneuf de noT|mbre de IW mil-hnil^bnt.cin- ,'
'^

!•

^
quan^quatre, enj^ paroisse de^"^t. XJutWjcrt, devanli Mtife.' Chfinevert et>)n- / \ i{ r
(frdre^ ttWres, entre le demandeur Mtae^et*DJlo.YiigiftieBea«jgrand dite "

Champa^e, son 6poum, et auqueffdrept pn|MntB le diH^fM^nr, le dit bstateur
«t fa dite t^tatfice, pAre et 'm^re du demandeur, (^tte dernidre, ddmeftt antOK ' ^

.

ris^ deso^^dit ^poux,)'firent en faveur dq'miriage alors futur du'dU de°»'n^ '

deur av^ ^d>te Dlle. Champagne, donMion au ^emandeur, ce acceptane doSii^,

taire pour luiAs^s hoirs^ e^ ayant c^nse (outre- pliuieurs meitbleB et animaux^
<d'un~terre d^oritO' au dit contrat, de 'niariage^(produit oomme partie doi pre*

'sentpB en y r^f^^nt), eopme suit : "-IJne terfe sise et situ^ en la'paroiBse de
"St. -NorbJert^itUtenant deux arpeps et un quart d'arpent de front et plus sit

,
." s'y trouve, 'Bur h profondeur qd'il y a^rtaiit du mitiseau Bonaventure A,allei^

"aux terres de lai c6til St. Pierre, joignant d'nn odU A David Fr^Mte', avep-

" tontes lea b&tiss^ construites." "Dont eib^du tout le^t .demandeur a pris'

joaissanc^ et poSBasion immediate qq'il tf tonjoun, ea d^vds et a encore" ;

Qnecette donaUon fut ainsi faite pone fiBtiMutres considfirations, "A Is

" charge par le-ditj deni,andear de renono^, qompie^en effet ihrenon^a par le' dit

"dontrat de maria^e, volontairement aux sucOcsaionB futures de ses dits pN&re ei
^' indre, sans par lul y revenir, soit directement on indirectement,>soas queloaest

"ea^ks^quece sojt.",
'

" ^
li

'

,
Qnft la pohion rjliclnin^e par le demandenr ep goa action it loin da wilpMniar

^^

c.

, »
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.Que d'aiireurs les al^guds de la ddclaradoa du dcm.ndeur «oDt In.uffi,ant8
eviroit oomme en fait pour lui faire obtonirlea eo„olu.iona de «,« aeUon
^ Le dcmandeur rdporicjit ap^olalemcnt A ootte cwoption, co.ume suit

: '

Quo la renonc.at.on aux sucoe«,ion8 futures de sea pere et n.6re, faite par lesderoandeur dans son eontrat de »ari«go; en date du neuf ^overib™ inil-hu
oent^inquante-quatre prod^it par I5 ddfendeur. no peut a'^tendre a« fcgs1H.eu^^rdeWe Abois d<Serit on la declaration, du de^andeur. 4 I«i ft t para-sesduspirell »^re dans leurs dits testan^ents; et d'abondant le dcma deaalMguo que dans le eontrat de manage de lour fils. David.Frdehotto. recu i StCuthbert le v.ng..tro.s ju.n mil-huit-quarante-neuf, (o'est-A-dire. djis avant eeluidu demandeur devant les p.&a,e» notaires.) les ditsFranjois Frechette et la dite
i'<5lagio Je y, voulant r^voquer un legs spooial fait au dit David Fr^ehette, dans
les d«s testaments de ses p<ire et more, savoirfoeulc dans losquels est derit lo legsde la due terre 4 bois «u demandeur, firent expressement stipuler au dit David
Fr<5chette qu .1 renon9a.t aux eonoessions futures de ses dits pAre et mdre. et aux
legs qu .Is pouvaient avoir faits en Va faveur, soit par testament, eodieile ou
autrement, tel qu'il appert au dit o\>ntra't de mariage, q.ue le dit demandeur
produit en y r^fiSrant. .

Les parties aprfis la eontestation alnsi li^e, se donfldrent les admissions sui-vimCOS •

I)e la part du demandeur pour ^viter A frais, iLest admis i I'enqaSte • '

lo. Que le demandeur a pris possession, et il I'a eue depuis, des biens-meubles
et immeobles ft lu. donnas par ses^pdre et m6re, par et en vertl, du eontrat demanage du demartdeur, en date du neuf novembre, mil-huit-eent^inquante- i
quatre c.td en 1 exception pdremptoire en drdit produite par le defendeur.

20 Que la valeur de I'immeuble d^orit en la dite exception du d^fendeur etdans le eontrat de mariage du demandeur susdit, et donn^ au demandeur ^arsesp^re et mei-e dans le dit eontrat de mariage, ^talt lors du dit eontrat demanage et est,de la valour de ci«, mille livres ancien cou„. ^gales rdeuxcents huit louis, seize ohelins et buit deniera courant. ^ *
De la part du dtffendeur pour ^viter a frais, il e8«iil^i& l'enqu«te •

lo. Que laParoisseSt. Norbert est un d^membrement de celle de Betthier
iSo. guela portion de terre A bois d^erite en premier lieu en la d^laration'du demandeur en eette cause, estpartie est de la terre d^crite en I'aote de ventepar Amable Rouleau et son 6pouse, A feu Francois Frechette," en date du treize

«nai, mil hmt cent quarante et un, devant Mtre. Ch8n«ivert et confrdrw, notaires
3o.Quapresled«Scisdeses pdre et mere, le d^fSndeur apris possission duiegs universel a Itti par eux fait, et que parmi les biens par eux d^Wss^s et dontn a pns possession, se trodvait,et se trouvent la portion de terre A boia dAsriteen premier lieu en la declaration du demandeur.

/^a/x^'d^nte

4o. Que la terre A bois decrite en premier lieu en la dite d^olaration da de-
wandeur et que reclame ce dernier, ^tait lors du d^s de ses dits pdre et mdre
€t est encore de la valeur de trente-trois Uvres, six cbelins et huit derniers ooora

7"
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L« oour, par aon jugement final, a muntonu roation du deniandeur, etoon-
dorona lo ddfebdeur ooDform^meDt auz oonolusions priaes contra lui, et le juge-
ment est ainsi motive.

La oour ajant entendu lea parties par leura avooata respectifa, oxaroio^ la

procedure, piteoa produitea et preuve, et aur le tout m&rement d^lib^riS ; oOn,
aiddrant que la renonoiation A la auoceaslon future ne s'dtend paa au lega parti-
culier, et ne a'applique pas d'ailleura it, la succession testamentaire, et que dans
la cause flotuelle le demandear est reoevable 4 demander la deliverance du legs
particulier que sea p^re et mdre lui onffait par leurs testamonta, en date du 23*

Janvier, 1833, de laterre h bois y d^orite ; et, considdrant que le demandeur a
6ttkh\i JOB &\]6ga6a de aa demande, re'nvoie les exceptions et d^fenaoa da d6fen-
detir oomme nal fonddes, et coodamne, etc. <• ^ *

Merlin, R6p. v. Renonc»i bucc. futuw, p.^ 34. " Qooique, ^Ut." .-.-'
-

'

' Mt^meauteuryT. Rappel&UiBac. ;J^.

1 Fnrgole Test, ch. 6, ieo. 1, p. 326, "Quolque par nolre*Bage, etc "
. Diet, de Droit, v. Rappel, la Toullier, No. 19. *?

0/m«r e| .irnMfronjT, avooata du demandeur. '

jPtcArf,' Avoc^t du d^fendeur.

Tl.

rrtelwtlau

v«

ST..9yAOINTHK,22MAn8e2. fc
' * ; y ..

J

Comm MoCoED, J. i. J;^

^'\
• No. i !.';.

.
"

' v:(

I^partiBowcher0j,^l,n. UBomrahle Z,4. Dmaule$ et al., Gommisaaires
Civifajiclt IVangoU Lange^ier et al, Syndios.

y WBITDiCBBTIORABI. ,^' s

Jng« i-lo.Qu'U n'yapM 4*«^!de«Jnt8mentirendn»VMle»oommUiMW)»i)ouH'«reotlonclTUeda»

* » P'™'T'*'°'**°'*"''*"«»*9»«P»''^tdec«l«o»riaMUleeMd'exce»deJaridlotl^^
80. Qua le Mt qn'U 7 • ea dea irrtgdltritte et det HMgtWf*. dani la pi«ive e* duk lei proo«d««

dank uoe oauae devut leo commitMUrM oWlta, et le fUt que lee dito oommiHidneanrlUeiit i»-
nirt,d«diiiettrela preuTeoflbrtepwIeieppoMnte.ctqu'Us aumlent .dintauiiepreuTellM.
g»ie de la part dee syndlog

, ae\:oiiatttiient paa an exo«» de iuridl^on.M qd'oB writ demrtio-
Tarl,b«i«iDroe8rBiMiu,doitetiereiiTey«.

, " V

Lea nomm^s Fradjois Langellier et autres, avaient 6t« nomm^s syndica . pour
Burveillcr la constniction d'und ^liae dans la paroi^se de St. Simon." -^ -

Avis avait 6t6 donn« i^ue te 17 aoW 1860, 1'acte d'<5lection des ayddios ainsi
que leur requete seraient pria en consid^r&tion par lea eommisaairea pour I'dwo-
tion civilcdes paroisse, etc., etc., au bureau du secretaire des dita ooinmiaaaires,
auxquels lieu et jour ^ oppoaants, s'U y en avait, serait entendu8.N "

Boa nomm^s Pierrfl Bpuoher et autres, se {Aentirenf devant Tm di%^m- '

missairet le dit jour, ITaoflt I860,, et. fildreW une opp<»ition,.oonti5naSt 1«.
moyens suiyants, aavoir: #,

" lo. Faroe que lea persoques dont lea noma aont mentionn^ dana k 4it pre- '

" tendn acte d'eicction des syndics, n'ont pas les qpalitesrequises par la loi oonr
"fitre syndics.

^ ^ f
*• Ho. raroe que lous les proc6d«8, acte ou avii, qui out pr6oed6, accompagn^

V >ir
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;;ot.«iTi U dite prdtenduo Election d«. .jodio,, ,ont buI-. irrtgulie«„ oi IU4-

«l!l^"°".'^"'
'*''''° '^''°*'"" "" nomination de. .yndioa n'. pM <Jtd dV

Uon d uno nouvello ^Iiho dans U dito paroiuo. .,

la dito dieotion ait M6 doniandde par oette majority.
,
8 « q«ft .

j' So Faroe qu'un gtand notnbre do ceux qui ont aignd la roquflto, demw-

quiaoa pour leur donner droit de signer telle rcqudtc.
j'«o. Puree qu'on n'a pas prooddd A I'^leotion dea dita aypdioa 4 hi pluralitd

^. fU^A^°T '•'!." "'^ '"°"°° P""'' c^o'totwt que la dita dieotion aitM•taite 4 la plurality deavoix.

- "!.? ^"? **"? '* P'^^""^" "'* ^'*'~''''» '^«« syhdies-qui eat soamU A oetteoour ponr homologation est informo, irrdgulW et ilWgal.

^' irrf' r
"* ''"° '™ P'*^^*^*" "'**''^ '" "•»»'» <>« "^ d«» d!'"" bfttissea sont

"auif! "'.*! "'r* P'"^'^P'^'^«<5».«««>'»I«<P^tet8uivi3de8form.lit<Jare.
quisea par la loi. \ /
Lea oommisaaires ontendirent rargumentatlon tant d'un c6td quo de I'autri

'

aveo W ibdrite do oette opposition, ne jugeant paa 4 propoa d'ouvrir une en-
queteaurleafaita avancds par lea opposanta, ddboutdrent I'opposition, et eon-
flrmdrent par leur jugement. rendu le dit jour 17 aoit 1860, I'ileotion dea ayn-
<ii08, et autorisirent eea derniers 4 ootiser lea bropridtds dea paroissienl
XVamt le jugement

:

I ]
•

^^

" Wommisaaiwrt, * * * .p,^ „J ^„^„j„ j^ requdranta et lea op-
^^posa^s par leura avooats respcotifs, avoir examind lea piioea produitea en
00 te instanoe et, avoir mttrement ddlibdr^, et procddant 4 faire droit aur la

/^dite requfite dea dita ajndica, et sur la re(Vuete des ^pposanto, tro^vant que la
diteoppwition est informe et ml fondle, Ut ddboutd et par 1^ prdsentes dd-

.'
t'O'itent la dite opposition, et ont aooordj^ et par lea prdsentes acoordpnt lea
oono^usions do la dite requfite dea dita ijndij*, et en eonsequenoe ont oon-

« Tifl
hojnologue^ et confirment et hoiiologuent pai< lea prdsentes, le auiidit

^^

aote d ^eotion p(^ur 6tre' suivi ot exdcu d auivvit aa forme et tefienr : et ont
, autons^^t aatoriaent lea dita syndios i ootiser lea propri6Uirea de terrea et

,^
outres immeublea rdela situ^a dans la d/te paroisse do St. Simon, et a prdlever

^^

10 montant de la spmme pour laquelle /ohaque individu sera oolloqud et ootiad /

^^

pour sa part de contribution, tant potti- effeotuer la oonstruotion detl dita tra-

^^

vaux que po«r subveniraux fraia n^o^ires qu'oocasionnera la dite potiaaUon.
etordonnent en consequence que lea( dita ayndica procedent inobntinent 4
dresser ua aete de ootisationbu rdpartition." - (
En exdoutioi dn dit jtf|5ement,WAndios pr^pa^drent an aote do ^partition

.«t cotisation, et ont, le 19 octobr* ISfO, demand^ aux ditacommisaaires I'homo.
JogaUon du dit aot6 de rdpartition.

Le dit jour, 19 xKitobre IStlO, lea/ ^udranta ont produit de nouveaa an?
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oppoiUiod i, h dite homologaUoD, klMgiMnt l« n«IHuJ et I'irwSguUrit^ des pro- B«Mb«.t^
c4ii» .dopM. par le. oominl».jr«i, et I'irr^gularUd do toi» lo. proo6d<5H reUtifs j^SL -^M.conitrucUon d« U dit« <J«Ii«,,.,t U nullW at TirrtguUrit* du jugement
rendu le 17 aoftt 1860 et 8u»-reIaUJ. '

Le 19 ootobre 1860, lea commiaMirea rendirent l«iir Jogement/wjetant la dit«'
oppoaition et approavant et homologuant le dk iote de rdpartitioD

* ',

Lea ditaoppoaantaont fait motiOBle 23 jaoTier 1861, qa'ilUi/futacoord« •
'

u^ bref de certiorari, 4 I'effot do ftir^ rapportor d„vabt la CoUr Si^p«ri»ara toaa »m pro<«id&. fuita devant lea dita commiaaairea, reUtifa 4 la construction de la
'

dite «gliae, et produiairent dovaot la epnr ud affidavit circonstanci4, alMguant .

lea raiaona auivaqtea 4 I'appui de leur application, pour fain, d<$<<ii;rer lo hiirtment
da 19 ootobre 1860. aiiui que oeloi du 17 aoftt 1880, nnl, ilWal et noBTaVeno

~.rl*°;
^*^ *•"• *~* *»" ^«"""*"'»* '• iX^Datruction'd^k dite ^gliw e« aa^

eristic, n ont en aucuae manidre «Ubli qu'ila avaient la J^otiUi dea habitant* ,

firano tenancicrs, propri^tairoa oa^holiqoea romaiaa de /a dite paroiaae de St'
•'Simon, ainai que iWige It loi, pour deoandqr la oona^tttion d'<$difioea de^
^n«««aoultereligiet»r, etpoardemanderJ'outoriMtr6ndepnH,Mer4r^^^
tion de ayndica, et partant lea oommiwuirea n'avaicfit aucupe juridicUon. an. yton« ou pouvoir d'imanor I'ordonnanoe da ;9 m^ ISeOfnoB piKue cell*/

" da 19ootobre de la mfim&anniSc. . /'
"^^ '/

I "^?'t?r"'^"'T"" P™"*-^''^ «" bonne fimp'de I'aiaemblrfe ' da 26 "

• tvnl 1860, pour d<Scider de la reoonstracUon et iiu choix dtfTtite d'uire Arlige
et 8acr«t.e n a M fait et produit deyant. le. ;fla con.a.i««irea. mala qu'aa
contaire, il parait 4Ja face mfime dap;<5tendJ> p/ooda-verbal do la dit aaaombl^fe
qui .*t<5 produit d<,yant lea dita commiaaaire^ que oe procAa-verbal n'a paa

'

1/"*!^"""^°™**^ ^ '* '"'*»"« '• '*»^« "««'W^« ri'a paa it4 tenu eonfor-nA^e^Ua loi, et que dea voix ill<Jgalea (y,t 4t6 compt^ea pour oompoaer '
'

•Mipe^nt^ faotice, et qu'il n'y a rfen dana le dlt procAiwerbal qui faaaTvoir
-^qtwleat te nombre total dea habitanta fn^ncCenanoiera «,tholique8 romaina de

et^JnjJ la dite paroiaae de St. Simon, int<Sre«A duu k rooonatruotion de»
'^ edificcw en question. ,

"
; ,

•« 3o Pkroe qu'aucam procds-verbal en bonne fohne, et suivant la loi, de lag.'
sembKSe pour I'^Slection dea dits syndics, n'aM ftit et produit devant lea com- ^

•taiasaires, constatant telle Election k.h plunilitfllPWrix, et constotantowB- ^
Wep de voix ontm donn<Ses pour ou contw l'fl<^tion des dita ayndW

'

« 4o. Parce que toute la proedduw faite et ordonn<Se par li^ ditscimmis-
missaires, et ant^rieure au dit jagemcnt, et pour decider da m^rite dea r«in6.
tea et oppositions produites devant eux est irr^gulidre, naUe et oontrairti la •

' loi. jst pjTeut servir de base au pr^tendu jugement des dtts oommissaires. non
M» les proc<5d*3 faitspar I'autorit^ ecol&iaaUque, qui de toute n^cessit^

itjtird«5der ceux adopt^sm pareil oas par lea commissaires oivJls.

'"doit

»«l^«'oequ'i6can«^mou%nqpfite Vie n'i^J^ faitedevaTt ies dits
cot^missaires pour itt^^lit^e les perripnnes demandant la oonstnwtion de la

'AIaa^smm Ji^^ Jlii.^ __^ 1* ' A . - '^u

^>*f
^8''^ et «acr.stif et I'^Mion des dits syndics, formaient rtfdlement ]. .

,^«
msjiont^ dcB habi^iptj franctenanciers oatboliques romaJne de la dite waoimo '

V
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•I. " deSt. HImon, nl que I«r diUM pentonnen ayaUnt Im qiialiti^a ndoeaaalraii poor
I al. " demaador fello dieption, ni que loa wyndica (iuioot qualifi^a pour fltro iiyndifla

!• ooiume la loi l'«iigt, et qu'll n'a jamaia 6t6 <SUbli ni prouv6 l<$Kaluniiint que
" lea faita ni6n por lea ditoa oppoaitionn fUaaont yrala

;
que ooa failN devalent

" fltro ^tabiin B?ant quo loa dita oflmoiifMairca puaaunt proc<5dor & rcndro jugo-
" moot, el quo aana la prouve do faito alit^«u«S!» daiia la/eriuOto du oeux qui do-
*• mandaiont la oonatruction do la dite ^liae et aaoriatio, I'dlootien doa Myndiflt
•• et la oonflriuatioD do tvllo dUtion, ion dita ooniiuiaHairos n'avaient auoune ju-
" ridiotion pour prouoncor tola jugeiuoDta.

/' 60. Pairoe qu'il ne ftit 6x6 auouo jour par I«a dita ooiumiaNairoa pour fairT
" I'enquflte doa partiea dovaut cox, quoique tolh enquOte Ait demandde. J'

•• 7o. Faroe quo ka dita oppostota, auvoir loa dita r«iudraiita au writ dear-
*' ^iorari an Airent on loOuie toiupa iotvrp«illQN do produiro lour prvuvo.

" 80. Paroo que lea commisaairoa out rofuatf la tT aout 1860, d'oofcondro lea
/' tdmoina dea oppoaanta. " ^ .

**

" 9o. Faroe ii^uo, lo mflmejour, lei Miaiiiiaaalrw out roF5«« d'entondre dea~
^' t^moioa pour prouvq,r quo lea ayndioa n'dtaiont puH qualifl<$».

•< 10. Faroe qu'il a'a 6U) fait auoune preuvo doa faita qu'il 6tait nt^ueaaairo
" de prouvor pour pormettro aux ooini«EiH.snire0 d'dmaner lour ordonnanoo.

" Ho. Paroo qSlB^lo ooniiiussoirecccloaiaHtique n'a pas do*nnd avia Idgal de
" raasembl^o pour fixer le otto de I'^gUae.

" 12o. Force que lojugomcnt du 19 oo^bre 1860, a dtd rendu aana preuTo
" qucloonque.

" 13o. Force quo lea oonimiaaairoa ont oxe6d6 leur juridiction en reodan^
• lea dita jugementa. ^

" 14o. Porc(j quo plusiours deooux qui oat slgnd la requflto (lea doiuundeun |
.
" n'6tttient pas rdsidanta dana la paroisae de St. Simon.

^
" I60. Faroe que le ooinmiasairo eocl^aiaatique n'a paa oompt6 lea nonis de

" pluBieura oppoaanta, ^iaant qu'ila n'dtaient pas frano-tenanoiors peaduut qu'ils
" I'dtaient."

Lo bref de oortiorari fut aooordd par la «jour le 33 ootobre 1861, sans ontror
dans le m^rite de I'opposition, mais dana lo but do fairo rapportor lo record en
Cour Inferieure devant la Cour Supdrieure.

La rdglo to quash the judgment 4mini enauite, et lea parties furententenduea
de part et d'autre. "

,

MM. Za/ramboise & Pnpineau, pour les appellants, pr^tondaient que Ics com-
missairesavajentexcdddlcur juridiction en rendont les jugements sus-rolutea,

'

s'appuyant pour soutonir telle pretention sur lea raisons plus haut duumdrdes, et—MM. Sicotte <fe Chagnon, au oontaire, prdtendaient que les .oommissaires
avaient bien jugd, et quo dans tons lea cas, ils n'avaient auounement exc*d6
leur juridiction

;
qu'il n'y avaient point d'appel dea jugements de telle cour, si ce

nestlevnt de certiorari, qui n'est applicable qu'au cas oil il y a rdellemont
•'

excdsde juridiction; que, sans admettre que les oommissaires n'avaient pas
observd les formalitids essentielles, les raiaona et moyens apport^s par l«s oppo-

'

Bants dans leur opposition, ne oonstitueraient point d'excis de juridiction
; qu'en

'

«on8dquenoo, leur application devait Stre renvoyde et lea jugementa rendus par
iesoommiasairesmaintenna. '

&.
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Per Curuim. ThU ii the oue of an apptiofttioa under writ ot CtrtwraH, to
Mt uido and deolar« null and Told oertain judRinenta randarod by the oommia- Ow^a'i
aionore for tho erection and divialon ofpariahna, and the buildioK and repairiog
of ohurchea, Paraopage houae, in and for the Diooeae of St. Ujaoiothe.
The fkoU of the oaae are |a fbllowa

:

lat March, I860.—A petition waa preaented to Hia Lordahip the Right Rer-
erend Biaho^ of the Dioe. hc of St. ilyaointho, by oertain inhabitanta of the
Pariah ofSt. Slipon in the Mid Diooeee, praying for leave to ereot a now church io
th<^ Raid pariiih for reaaon therein aet Ibrth.

ii2nd MarcJT; 18«0.—Hia Lordahip thereupon named % oommlaaioner, who,
on the 10th April, I860, gave notice that he would meet tho inhabiUnU int6^
iMed on the 26th of tho aame month, and hear them on the merit* of the aaid
petition. On the

16th and 22nd April, 1860, thia notioe waa pnbliahed.

i8th April, I860.*—The eooleaiaatioal oomnilnioner held a meeting of the ia

•taJ. ±

habiUnta, at which an oppoaition waa fyled to the prayer ofaaid petition by diven
inhabitanta interoated.

25th May, I860.—Afterwarda, an order for the ereodon'of thia church wm
given by aaid oomimaaioneriiji •

:
*

nib Juno, 1800.—A petition waa preaentcd to tlie oommiiaionera for the
erection of churchee, for permiaaion to elect " Syndics " to oversee the building
of the aaid chiiroh and preabytdre, and on the

8th July, 1860.-t-The application waa granted, the election to take, place" o*
the 22nd of tho same month ; and on tho

' * .r-

22nd July, I860.—A meeting waa held, and ayndics were elected. '^

23rd July, I860.—The Syndics applied to the commiaaionera to have their
appointment homologated.

,
w

27th July, I860.—Ordinance of pubficatloik of election made (oerlSate
thereof, dated 12th August) and notification given that (he parties interoated
would be heard on the ntii JhigaBt then next. ^ ^

17th August, 1860—Partiea were heard thereon, oppoaition thereto produced
and fylecl by non-oontents, notwithstanding which, on the aame day, after hearing,
the election waa duly homologiated by the commiaaionen.

' -
15th September, I860.—Syndica aaked permission to make a repartition, which

waa granted and made, and the same waa deposited as required at the PreiSiy-
tdre, a certificate of deposit granted by tho Oar^, and to oppoaition against ita

homologation waa fyled by the non-cootea'ta.
..

'

19th October, I860.—Parties on both sides were heard by the commissioners,
and ther^dler the acte do repartition was duly homologated.

^

^ These two judgmento of the 17th August and 19th of October are now com.
plained of by Messieurs Langelier and others, who pray that the, same may b*,

aet aside and declared null and void, the commissioners having therein exceeded
their jurisdiction.

The pretensioqa of the iSjiiteatanta are baaed, not upon any aU(f;ation of want
of jurisdiction in the oomnidssionera to hear and determine the contest at inue ,

between the parties, bat tipon irregolaritiea and illegalities in the proof made

.\ T.

%
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^•»- btlbr* ihM, and in .11 th« proeoodlnK* had la th« mum, tnd inor« p«rtlo«Uriy
'^j*" "' '^•'"« "'""**"* '*«•' •»iJ«n"« "ffurod by ooiiUHiUnU, tnd for hufioK in lti«

i coatm o( trial, «diuitt«<l nia^ifflnient and illoK*! ovid«RM oo part of ih« Hyndioa,
TheiMMntitI p«»U of tl.««. judnaiwiu of llio wmmiMlonort arc u folloiri'

Till, tuolivo. of tho judgDwrn of 17th Au^wt Mi forth :
'- hm ditM <!onimlM«trM|

•pr^a avoir ^nt«ndu Im retjudrana at loa oppoaanU par laura avoonu r««|K,«t,f,'
avoir eiatnin^ Im pi«>oaa produiiea oq Mtta inaUoda at avoir uiUreiuDnt d<ilil)4ri
eotra out, et prcMWSdant d fnire droi^ Rur la luadito r(N|u<^t« doi diu Syqdioa at
•ur la requt^ta doa oppoaaut., trouvant .|u» la dito onpoaition oit infortue ot nal
foDd<!e, ont ddbout^ at par lea pr^aaotua aooordanflaa ooDoluiiion. do la dit«
requ«ta d«HdiuHy.iJJoa, «t en oonMSqucooaont oontrmtf et homol«Kud, et oon
flruieot et houioioguont par loa prdaentaa la auadit aot^ d-dlaotiuu pour dtro auiyi
«t exdcui^ Buivaot aa forme et tooeur." \

,
la the luotivoa of tha judKnicat of the lOlh of Ootl)btr, 1880, .Her MttioB

forth at length tha various doounionU and oortiftoatea Wbmittod to (hem Iha
«ommiiu.ioneraprooocd aa lollowa: " Kl lea dit. oommiaaairoa, apr^a avoir enten-

- due lea partiea ,«> n'ont cffrndtprpduiA tt n'ontde/mtjm,duit aucu„ timaint
-d Vapimi ik tfur, pritenlion, rrMj^tcHva et prowJdlnt k faire droll, oat ronvov^
«td<Sboui<^ la dito requ6ta doa diu. oppoaant«, parocque la partio dea alleguii, da
U diu requflte, qui a rapport aujc proo^ddn antdrioura A la date du dit aeto da
^otlaation. a d^ <Sl<i jug<Se et dA*>ouUJ« par loa dIU oommi«Muroa par lour dit juro-
tuoDt du dix-aept aoftt 1800. «t paroequo loa all^iu$a da la diio oppoaltloM qui
•kUquciit la forme do. la dito coiiaatioD, lea avi. doa Sjndioa et la manidre doDt
ilapnt 6ti publida et leaautrea M6ga6,de la ditea oppoMtion aont ma! fondd.en
faitet eu droit, et in conidquenoe loa dit« commiaaairea oot oonformd ot houiolo-
gud, et par lea prdaontea ila conflrment et homologuont le dit aeto do ootiRutioD
pour 6tro auivi ot cidoutd auivaut aa formo ot teneur."

Now, bearing in mind that tho iaauo before thia Court ia not a heariiw in tha
oaturo. of an Appeal from tho judgment of an inferior Court, whereby thii Cour^
ol^r examination of the ovidenoo and ruling produced, if found not to joatify the
judgment rendered by th^ Court below, might rovor«>, modify, or conflrn. the
•wne, or proceed to render auch judgment in the premisea aa in the opinion of
<he Court appealed to ought to have been rendered, but ia in the nature of «
Certwran, whereby the Superior Court, iu virtue of ita right of supervision over
all inferior tnbunula, ia authorised to enquire simply, whether the oommiH«ioners
had or had not jurisdiction over the case, or, having suob, >avo exceeded the
same, and rendered a judgment contrary to or not justified by Uw. Let ua
examine into the power and ^^thority vested in this Court in thiii matter aa ruled
in similar caseq in England, and:i|» the several decisions rendered in this provinoe.
The power and authority vested in the commissioners are given by the Ch.

18, whereby S. 19 (in coses such as the present) it is enacted that the oommia-
wnersmay examine and decide upon the allegationa and prayer ofsuch petiUon,
«nd may grant or refuae the said prayer altogettier or in part, after having oaused
the act of election to be published in the said pariah or mission, and give public
notice to the inhabitants interested.

- No form ofjudgment is given by this statute aa io oa^ea of heariog and (rkl

l.J.-:K".
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th«J«dKm«u in both 0M« «u.t b« U.ed up„n th, «*• pHao^ib .«d .«LJ! 7 '

P»toy, on MuBMMj, qonTloUoB»_8dj, oll^a p 1^,
'

WM . mMt«r for Ik, o,>...i.ler...lon of tho Li«UI.,u«
; but » long u th« ci.!wo ought ig JO «U rtuo»«b|« kngtb. t« .upport tbe determiuationi. * V

.t"t'I '7 ^ !".? r'^"'"<JSr»'
^« o**]""'* to th, oouTiotio. or ord*r

^sL

#

or JuaCioiM wakiag it, or to the form of

poug\u, sao.

due form, without returning al^ tfio

Ing, and it ihould te«m that tl.^

dot tsiie notloa of any ^rm/e/ (U/ect mi tht
in 00 the /ae« of tbe ooaviotioD itMtf.

•^^^;i

tBoat b« to the Juriadiotion of

^ho oonviotioQ or order and
^ OaJde PrailtFfOl^ p. %n.

It iaaufleiont to return t

^lamination and affidavita tak«i:

ireiuwn for thia ia thut tlio C'odrt

proeetdinfft, uoleaa it apj

: Patoy,3ia,' '

^

" '[

,Aeoord|hg To modern uaa^a no pie. |, tdu,i[«.lble to a oonnotion. nor doetthe Uurt Id examioing the oon»iotiod, Uko notice of .nythlng but \,\M annear.
opon|hefae.ofit. They wHl not. ther«f„r«. receive Hffid.vita\hatlf;oTwM

^'Pal«y,3«: :

''[':• ' '"
^ /

*

'V^,

•..i?'i"?7^ T" ^""^ '"''^*^'
'" *•'• *^'"«'' ^-' »»»•«»'*" '^W^h H W^

-! i I! -T. '"'•'''"" ''''°'' the juatioea had jurisdiotiori, thO'Couri
*

will not hear affidavita impeaching their deoiaiona on the facta nor refib'w thel.*judgment up»u ih^ evulence, if that ahould be returned, even tliough no appefcPiwy be given The teat ofjuriadietion under thja r^|^a. «id in that J«e
la, whofhcr the juatieea had power to enter upon theJ^, „ot whether their
OOUcluwona in rhe oourae of it wore true or false.

Itmay be Mu.wn by affidavit that they hafi „b authority to i^mwoe an In-

Jll'^:
*;8 ^'•"'» the quw-tion brought before them waa not one to wlrioh their

ja«ad.ct.on
;
..nd thi., although, by miaatatement, they have made the proceeding,

in the face of them regulw.

R.Ta.Oiant, 19L,J.(A.S.)M. 0.69. V ;

-

^
In . Uter oaao Lord Denman, a J., delivering the judgment of the Court, ..id •

It u clear that the deoiaion of a trih.nal. lawfully conatituted, upon . queation
"

properly brought before it.reapecting a matter within ita juriadiction, «Z*opm to review on certiorari, but the deoiaion of peraona «Hamuis to bo •
.<• tribunal, th»t they are oonatitutedi. open to review." — - .

^-
B.va. Boltd^

!
;i

^^>

//

i-'

'» ?



340 COUR 8UPEBIEURE, 1862.

Bonotef «t 1. The Court will not notice any facts contained in the certiorari for the por-
J)«*»uiet«t*i. pose of impeaching the conviction.

Ptley, 377.
'

^ ^
-The case supposed is ope like the present, in which the Legislature has trusted
the original, it may be (as here) the final jurisdiction on the merii* to the ma-
gistrate below, in which this Court has no jurisdiction as to the merits, either
originally or in appeal.

Regins 78. Bolton, 1 AdolphuS 4 BUis, 2 B. Rep. V. 8. (66) p. 437. /
All that we can do when their decision is complained of is to see that the

case was one within their jurisdiction, and that their proceedings on the face of
.th«n are regular and according to Law, even if their decision should, v^^ the
jnerits, be unv}i$e or unjust, on these grounds we cannot reverse it.

iAnd, again :
'*

^ ? '^T.

" Beyond this we cannot go. The affidavits being before us wer6 used on the
!" argument, and much 'was said of the unreasonableness of the concluBions drawn
"by the magistrates, and of the hiirdshipon the defendjftit, if we would not
" revie# it, there being no Appeal to the sessions."

"I^e forbear, to express any opinion On that which is not before us, the pro!
"priety of the conclusion drawn from the evidence by the ma^strates; they
" and they alone were the competent authority to draw it, and we must not
" constitute ourselves into a Court of Appeal where tbe statute does not maketu
" such, because it has constituted no other."

" It is of much more importance to hold the rule of the straight, than, from
*

"a feeling of the supposed hardship of any particular decision, to interpose
" relief at the expense of introducing a precedent full, of inconvenience and un-
"certainty in the decision of future cases."

'

The foregoing is the ruling which obtains now in England, and is, in the
opinion of this Court, that which, in similar cases, should govern the decisions
in this country where the judgment of an inferior tribunal is attacked on the
plea of want of, or excess of jurisdiction. The commissioners were legally seized
of the case, their authority to hear and determine on its merits was vested in
them by statute and, on examination of their proceedings, this Court cannot see
any^excess ofjurisdiction ; therefore the decisiqji of the Commissioneni"t» whom.
" the Legislature has entrusted the original and final jurisdiction on^^he merits "

must be maintained. ^

Sicptte & Chagnon, for the Syndics and Commissioners.

ia/rafl|6owc (fc PopjrtcaM, for the Petitioners.

(H.W.C.) ,^ ^ .
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TO THE PRINCIPAL MATTERS IN TIIE SIXTH VOLUME
OF TBi

LOWER CANADA JURIST.

.* ' '* ' ; ' 1^
,
'': ,'.'

• .i.'^~^ '
—y~—•
—

'

jt *'
-

-Action kn fuisAVTiR :-Wtioic u tenaa/riiii's his lantliord for dnmngcs allrgpd to'*"'
Imve teen Bnft'eieU by the^' pulling "down and re-eroction bij Ihe land-
lord of A mitoyen wall forming the gable end of the house leased, the- ^ -' ~
landlord caonot sue ^n ^<i>-a«<je the owner of the ndjoining property
as the party who' in fact committed the act complkined of. (Lyman . \

etal., Appellants, and Peek, Respondent, Q.B )........ 2U
" BN iitsiLiATioN, in default of payment pf the prire of sale, is not affected by '

-

an -antecedent opposition <l>« de vdniiercer on the i)art of ihe vcndoi^
to an a|>|>licaiion of coutirmution of title. (Duvid vs. Girnrd <f<i/x et

'

"i-s- <^)- -...:.......
: ....;.... 122

" Petitoiiie :—The pliiintiff in an, cannot recover under a conveyance, as
against a persgn in possfession at the date of snch convfjnnce, with-
out its being catahlisliea that the person granting the conveyant-e

-JL had a right in the propiny conveyed. (Gibson, Appellant, and Wear, . .

Im Re9pondint,Q.'B )..... , »g™'
" :—The pliUntilf in an, cannot sncceed upon a title which he had tiot

• pleaded, and which the defendant had no opportunity of answering in
pleading. (Do.) ,. v

^g
AllENDMENT:— TiWe I'HACTICB.

Appearance ;— I'ide Pkactice.
,

^
Appeal:—The Court will reject a motion for a Rule to obtain a writ of Appeal

from nn Interlociitory Judgmont, if the Court 1)# ngiiinst the moving
party on the merits of his application. (.Mann et al., Appellants, and *

Lnnibe, Respondent, C^. B.),
, <jg

" :— r/f/f Privy Council. '
" '

-*

,

" "'" lie from nn .Interlocutory Judgmont n-fusing a trial by Jury.
'

(L<>*cll, Appellant, nnd Canipbt'll et ill.. Respondents; (}. 15.) „', n'e" :—Application foi', from nn Iifterlocutory Judgment, must be made in
" '

t'"" lerni next after the Judgment, to be appealed from. (Lc Scmin-
nire dc Quebec vs. Vinctet,al, (J. B.) ,: 135

1" :—A writ of, will be quashed and annulled, which does not bear the
gigiiature of the Attorney suing it out. (Viger, VVppellant' aud Beli- » v
wuu. Respondent, Q, B.).....-... ;...„ ...„ ^fj >

'.

" :—A clerical errot in the judgment of the Superior Court, by which the
defendiint was condemned to pay *,')4. 48. in lieu of JE50 4s., will b« ,

'

corrected by the Court of Queen'°s Bench; and the judgment ^ill be
' •

'

affirmed, with costs against the appellant, if,, on the other reasons of
Appeal, the Court is ngainst his pretiensions. (LeTey, Appellant, and . '

Sponza, Respondent, Q. B.).... .*.
^...,., „,, 233*

* :—An opposant, appealing from a judgment dismiasing his opposi-
.

tion^ must give security to answer the condemnation of thb jfrincipal

judgmenf in the case. (Coutleey AppeWt, and Rose, Respondent.
'

»

QB)
186 • - ,

JXV

;



11 INDIX to PBINOIPAL 1IATTEB8.

Appiaii-A judgment which detentiinei aff the matters in litlgtUon between
thp parties, with the exception of the amount claimed under a plea of.
compensation, and orders, avant /aire droit on such plea, that the
amount of compcosation bo settled by egpertM, and reserres the ques-
tion of costs, is not a deflnitife judgment entiUing the party aggriered
to sufe out a writ of Appeal de pfano, and a Writ so sued out will
be set aside on motion. (Wardle„ Appelant, and Bethune, Respond-
ent, Q. B.).

:..... „(»
" :—An application to be permitted to appeal from an Interlocutory

;
Judgment, which is not qade' during the term Immediately gubse- '^

quent to the rendering of the judgment, is ,not too late when the ap-
plicant had previously sued out a.writ of Appeal dtpiano, which was
.set aside as having issued Irregularly. (Wardle, Appellant, and

, Bethune, Besftondent, Q. B.), ^^l
ABBifKATOR^—The Declaration of, in their report, that they had been sworn, will

Tiot suffice, and, in the absence of authentic evidence of their having
" \ been diily sworn, their report will be set asidi on motion to th^ end. —

(Joseph vs. Ostell, S. 0.)..; ; .^___ ^q" The Declaration of, in their report that they had examined the pto-
ceedings pf record in the cause, exafiained^the witnesses of the parties
under oath and deliberated, will not suffice; but snch report should
allege due notice to the parties, or that they were present and were
heard

;
and a report thus defective will be set aside on moUon.

^

(Brown et ai., vs. Smith et al, S. 0.).... , i2e»" :—A Report of, will tiot be set aside on motion (supported by an affi-
'

davit to that effect by the defendant) on the ground that it is not ac- -
.

,^
companicd by satisfactory evidence that the parties or their witness- 1

es were legally sworn, it appearing that the oatfi was administered to
* the parties and their witnesses by one of the Arbitrators. (Daly et al.

, vs. (Junninghnm, S, C.) .: .'..„..... ,.,^1,..^^ 248
"

' t"V*^" •'* ***'"» established by an affidavit of the pii^tf^ that an
iiwafd purporting to be made after notice to the parties^'^ras in fact
made without such notice, the award will be set aside. (McCulloch C

vs. McNeviii, C. C.)..... ;.* .? .^ .....,... 257
ABTictrtATiox OP Facts :—Tlie non-pnodnction thereof by one or other of the par-

ties will not pieveht tlie cause from being heard and adjudged. (B61an-
ger, Appellant, and Mogc, Respondent, Q. B.) ;... qi

Abticulation of Facts:—a general, will be rejected from tha record as contrary
to tlrt law wbicli requires such articulation to be clear and distmct.
(MolsoDs Bftwk vs. Fttllcner et al., and Falkner et al, Opposants
''• ^•>- • " 120

« •' « :_\\-hen unanswered, will be held to be admitted.' (Owens vs.
Du^uc, and CTfepbell, Opposants,^ S. C.) X21

AssiONi^s, under a deed of Assignment of an insolvent estate, are liable to account
to a creditor, who was a party to tlie deed of assignment, for the es-
tate sold by them to one of the bankrupts who failed to pay his pur-
chase money, notwithstanding a clause in the deed that the assignees

• should not be liable for insolventary losSes, and should only be re-

^
' sponsible for what they should actually collect and for gross negli-

gence. (Tcrranoe vs. Chapman etal.jS.C.) ...; 32
Attobnet Obnbrai, -.—Vide Regina. .1 \ ,

, _

Ban^.,PF Mostbeal:—In order to take the bienefitof the 4th sec. of the 24th Yic.,\
\ ch. 91, Intituled "An Act to amend the Charter of the Bank ofHon- \
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TO iM «»• It i« not BuiHcient, or within the meaning oftli atatntomerely to allege that the peUtionen entertain •' wLoniS^n k?^!
but. unlee. the ground, for .uch " ^^ntTl^^Z^ZLt^t^l

i«»u>. oi Monireai, retj^, and Glen et al, mi$ en eau$e, S. 0.) ,. 343
Bamkbuptoy :-F»(fe AssioNKBs.

"
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iv INDEX TO PRINCIPAL SIATTER8.

the S03rd clniiie ot thtf Sferchant Shipping Ao() alleging;' that the

article! lost were " Gold," Silrer, Uiamonds^ Ac, Ac." ; that the loia

happened without the priritj or fault of the owooT,.''and by reason of

itobbery, euibeKziemont, &c.'; and that the passenger not having in-v

8«rted,in a Bill of Lading, or otherwise disclosed iu writing, the |rue

nature and value of such ^rtioles, kc, the ownei-a were notiKaible

(or the losii, will not be dismissed upon demuvrer. (McDougall vi.

Allan et Al.,S. U.) f* ...17.S3

CaiAibr ;—In general, a consignee who complains of sh(ii;t^ delivcrj or damage to
' goods ought ot once to protest and hold a survey, aftej due notice to

the parties interested, but, in'h cnse like the present, where the part/

% did not intend to keep the dnmnged goods, and the,.extent of loss could ^
be rigl\|ly ascertained by a Public Auction, and the damage was ad-/

mittcd, such protest nud eurvey were unnecessary^- (Oaherty, Ap|«;l»

lant,^ahd Torrance, et«l.. Respondents, Q. \i.) ....T>.. ..tr,,.;M 3Kt
" ^In a case like the above, the burden of proof -is on the carrier to show

;— that the damage was occasionedtby the dangers of navigation. (Do.)... 31S~

CiBTioBini :— Fi* FABniQUBs. •
'*

" :—The> fact 'that there are irregularities and illegalities ra the proof and
in the proceedings in a cause before the c^missioners for the civil

erection^of parishes, Ac, ftc, and the fact that the commissioners re-

fused to admit proof offered by the opposants,-NBnd that they admitted

ofjurisdiction, and a writ of certiorari based on these reasons ought

gal proef on the part of the Syndio, do not constitute an excess

lurisdiction, and a writ of certiorari based on these re

to be dismissed. (Ez parte Boucher et al. vs. the Hon. L. A.\Des-

r.

saules et al.,^Commissioners, and Laifgellier et al., Syndio, S. C.) 333

Cbsbiqraibbs of portioBS of the same debt must rank concurrently, without regard

to the date^f each ccssipn. (Girouz vs. Gauthier, and^Giroux and
ViMongenais, Oppts., S. O.)—". • • • ••• 240

ClICRCHBS:— WieRlPARTITIOJI.' ,

«• r
GoHMiNATOiBB :—A clause in nn obligation stipulating, "that in case the

debtor should make default'in the payment of the interest to accrue and '

become due on a principal sum for the space of thirty days after the ,
-

' \ interest payments should become due and payable, then and in that i

case the whole of the principle sum, with all interest then due, should

immediately become due and exigible," is not it covenant which will

be regarded as a clause comminatoire, but will be enforced. (^fcNivAi

vs. The Board of Arts and Manufactures for Lower Canada, S. C.) 223

- " ", :—A clause in a deed of donation, to the effect that, if the'

donee should alienate the property given- to' strangers, he should be

obliged to pay 2000 livres to the donors, is not comminatory. (Cheval '

*^ dit St. Jacques vs. Morrin, S. C.) 229

CoHHissiON Rooatoirb:—vtWe Pbactiob. . ' »

C0HPBI18ATIOK :—rFirfe Partnership'..
,

" ^ _*

CoNTRAiNTE PAR CoRFS '.—Tn proceedings for, thApsrty proceeded against shoiild

have notice f^om the beginhing. (Roy vs. Beaudry, and Lafreniere dit

Qagnon nti> en causf, !S. C.) , 85

Costs:— Fids Secoritt. • ,.,

" :— Fiifc Pbacticb. ' » ,

* ^^
Dauaoes:—In an action for, arising .from a railway accident, which resulted injhe'^^

death of a parly, and the destruction of the horse and^vaggon in,

which he was drawn, without specific proof of the TaWe of the party's

life, damages may be assessed by the Jury and be recovered, beyond

m

1m:>
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. /
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I

tjw taew vifla« of the hnrie and waygon, %^ a M/adum to the widow
:
kiid Rokt ofj^ln for their bereavement .(Rarary et al., Appellanti, and

• T|» Grand ^runlc iUllwa]r;Companjr of Canada, RespondeDtg, QB.)
OiMAflM :—In an actiomof, by, a vendor, fyt breach of a xonttact of lale of

% hops, payable^', on delireiy, the pJainUflT allegftg that delirerj of the
hops had bee'^ duly tendered, the, propter measuro of damage ii tin
difference bet^Mn the contract pricje^S^the marlcet price at the time
of the reftiBali. to perform ;the contract) and in «uch an action, the

; Court cannot aegally condemn' the defendant to pay the price of gale
and order the i,pIainUff to malce delivery of the hopa after the pay-
ment of Buch |rice. (Boawell, .Appellant, and Kllborn etal.,Reipoa-
dentt, PriTy Council.),.... *... ;

:— FiVftfWA^M.l ^- ' ' .'

~H>Cl(/c DlMDRRA«t. '

:—In an action for, /itgainBt a Railway -Company for u«daly renuing
ito regigter "a- transfei: of %bare« during several monthg, thetrue meat

rA«i

40

1«

ii

?
108

305

ftft of damage is the difference between the price of the stoolc at the
time of such refusal and its price at the time of the aubgequtnt regis-
tration-of the transfer, (the Orand Trunk Railway Company of Cana-
da. Appellant, and Webster, Respondent, Q. B.) 118
:~A sum of naoney awarded by judgment as compensation fori-per-

' - V .
•?°** ^'""S " "o* liaWe to attachment. (Chef vsj L6onard and »•>.,

7~~- s,and Dreary etal., T. S., S. C.) ^ ,.,

Declaration, amendment of :—Fi(fePKAOTioK. "^

I^SJ. Crbbbbk :—An agreement jthat a certain rate of Commission shall be rf«J e«-
\.dere m«j be, inferred fr^ the fact that, acfcordlng to the usage of
trade/ the ^te charged' is such as is usually charged as a guarantee
or del~4^ere commi8sioi». (Rankin, Appellant, and Foley, Respon-
4ent,Q.J.) ,_,

Demubbaob:—In' thrf absence- of an express agreement, no demurrage (properly so
'called) can be claimed," aUh(*gh damages, specially proved, may be

V 'eco''««<l by the master, of a vessel for detention beyond ireasonablo*'
time

;
iut a cona^nee is not^nd to discharge a cargo of grain ac-

,^' iiotding to the prftTislons of chapter 160 of the Consolidated Statutes
of Lqwer Canada, ait sf greater rate than 2000 minoUpw </i«m. (Mar

,
chand vs. Ren^ud, S. C.) ..^. .-. ..^

/-Vii

ill

156

'M
V *

DisTBiBDTioK, RdPORT or/—Vid» Pbaotick.

Donation -.— Vide CLAtJfla Coicminatoiri.

119

.v

302

-entfB^p^t, need 'Wj^f^ either biQinuated or registered, JWM' the

,

oblig^^dns thereof artfqnal to the advantagpi^ andiBe wa'utldf inslnu-
.a.tion and registration eann6t, at all events, 6e pleadwl by ti^donee.
(PoirierTs-Lacrotx,^. C.) Jk .............;. ,

:-A donee charged' with the P*xattnt of certain sooks to tlle,ciedit-
ors^of ^be donor, cannot avoid higi|p«iity to such creditors, after pjiy-
iW tHe* various (km'oupf8 on account, b^,executinga JjiUAtion of the
.deed of donation with the donw, but continuing nelWHeea m p(w.

. ^""''"f'HP'operty given. (Do)...,..:.....^.......,......;X^^^ ;.„.....

Dotal Sens.b^ Interest <fcj>fei«irprt. (Do.) L............... „„ ,...'302

Dboit D'Aurass^^ing 8 jMToprietary right, cannot be claimed under a will by the
.

. eldeM'son^of the testator as usufrnctnary lega^iw, ii being only claim-We by him|^ AwiWir «6 infc*<a<. (Cnthbert Ti. Outhbert, 8. 0.) 128

Btmiifw^Ih ail action of ««impirt the plaintiff has » tight to ezamineihe defen- ,

"

.
^"t on tlie fact that h/ signed a promissory* note in his fiivour or

M^.

i;'/'

302 I •

J »*
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.
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iMt, «lthoiigM th« not* wu pnioribed before the" acUon
FA«*

ii
• iwrtj in CftUM kt hi! Bai

tbIUbed that monej at iitue^jn,
at the Baokeri' to tbf credit

I. Taylor, Our. 8. 0.)......

\l»g^

brooght. (Bagg at w>. r: Wartele, 8. 0.)
!—Tha .aHTate accoun

ibewbi wbertf it ie

. , been lodged by the

/Mhf Moouat. (Murkensi

^.^\ :-Fifi»Ia8|]|iic

'fc
~'''^''*'** '**"^ '» *1S"" •"" bean

?!| partjr at wh(*e' lnit#nijpij|J,M b^''
V the cllfii* of his Eoiln6ie^;«li|t any'
. ^

himeeltof the eridelcep^iifYidence^ju

;^'''"«^^, (Own" Hii^llfKind Oam^'
*^^" *rJ**'°!Ll?' "»"'** w«^d^iMloria

_
i« tur/aUi jBt artieh* that
withoVi^i Sowerer, )u\9^g

eommtneSli^^y.de preuvt gd'^

Iji^ T8. Batler, Si 0.)

#^"h;','^: -. %v- "•

yfum erf;, ihonej'may w pi^nA
lltgded With a mark macie by th
fit al., Att^llaqtfl, and De file

lined 1^ witnei

Ined famtMleelare, bbbro
le. hiaJdtentidn ;|o arail

.le)p,^%rty

I
thii aitctting .

rty receiTing

; Respondent,

151

|22nd Vic,

tamining

niwU of

(<F»ulk-

^-.\

'nA P#y {'Jte
«lb»d( hii 4r„y^«^ before the ^uiin^o;^;

I- 67, Ibc; iSi, had a rigi,, ^ „^pen jj f„, j^e phr|)08e u
lt„relatten##hen hie adversary has in the interior aviiii
lat law and exiimined Uia relations as witnesses. '.tanle;
h«v(8,o^:.,....„.^.,,i, : _. _.!!!;-—:-

2ft

J"I. , "*W*>" < ^^} testimony of a ^itneSs, pin the. g^nd that
ho %iolate£ao ordoe of tl^ Court made at the commeocia^ of thev^fl^u*^, feting ,^Ukr,i,„e«p4 out of Courl dnrinJVuch En-

"

)quftte, is Illegal. (Ir?in, 4t>P9,llant, and Maloney, respondent, Q. B.)...... 28»
-. 5-Jn an swibn.of damages ftr refusing to iali;p delivery of and pay for

goods, bargairted and.soldjthrough a broker, proof of the contract can, »

.! pot legally f* ipade, withojit the production of the bqughl'as wellas '

, ,. , . «ie sold note,' QTf wit|out i^ notice to tb« diefehdants tpit^odnce the -

f I;

" bought note. (Oould*tal.Hb. Binmoreet al.,S.-C.) ..llu...... ^
;jFAliBi(jOip fan only sue in their coliective i9rporate title of «•£« Carg it\4:harg,^

ji 'i < • *'!i""''"
*''•' *"^ "• <'•'"'' instituted in their iiamebyii i^styled

°

^i '
,

P^ocur^ur is bad. (Ex jjfcrte Le Fort for Certiorari, C, C.)L.li;....\. 200
;|^ilti«T jABTicLisr-The ansy^ers of parties to Interrogatories on, or ' theit refiisar

f.. « v'r
'

to answer such Interrogatories, supply, in commercial cases, the pla«

/sSfe"'*'.*? > •

.of .J»e memorandum in writing requiied by Statute of Praud^
'^ /, (L'evey, Appelt, and Sponisa, RespoBdt.,- Q. B.) u.. ^,

" riHO IT (^L'lTTB—The clause of, w^ill .entitle- llie ven'^iee of r«al pn
bered by mortgages, to'fftaij^ tke purehash i money unt"
givetf against such, mortgjigesi and, in'case of suit for
money withouj^ring security,' the vend«)r will,^ndef '

isolidated^tatutes of L. C, l"^*"

«, but'judgment will go for

ion until secvrity be put in^

of cb.r36 of tli

inftlT,or<>ft^

with stoy

S. C.)...

'(' \t

-:7^

L

V
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IMDIX TO FBIMCIPAt UATOiaki til i

IHPPTATIOM or PATMiiiTi-Wbew pa^menti of mon.r ^ mkde on account, with-'
out ipcci^ JmpuUtion, and both prlncip4| and interett are due, the
legal imputation will be ftnt on the iptereit. (Rice et al.. Applte . •

*nd Ahern, Heepondt., Q. B.L.,
..........:....... 201-

IiiroBiiAnow:— ViJn Raama. <
;,I«c.in,o. » Fim:^A party will not fallowed to i«cribe en/aux againit a
«, bWlira return later than fourNdaya after the fyiing of the return,

without cause 'Shown. (Perry Ts\Mllne, and the Ontario Bank, T. S.,
Contesting, 8..0,).

be allowed to. inscribe

er the/four days limited by the

243

243

:—Upon cause shown by affidavit,

• «i» faux against a baililTB return,
rules of practice. (Do.)

* s :_rto cytiflcate of the attorneys of )kne of the parties in h cauM
.. . .

upott • cppy of Judgqient, to the eflhot tAat it is a true copy. Is not a
, .

.V«««, nor is the iwtuTfl of the bailiff wlA ^^^^

„- t »nd consequently moyen* d, Jaix baiwl W such moceedings are
.• irreleTant and inadmissible. (Do.) .\. .*'....... 243

lK«tnu»M :-The (braishing of a certificate required by the\ondition of a Policy
of Insurance, signed by three respectable persoos^at they belieVed
tbat the loss had not occurred by fraud is a cpnUition precedent,
without compliance with which the assured cannot r^corer. (Racine
Ts. Tl^p Equitable Insurance Company of' London. 8. O.K
:-An .endorsement upon an open Policy of. a cargo for inkarance is
neomplete if the name of the vessel byWhioh Kucb cargo isVshlpped
!• in blank

;
but it is perfected by a noticeXto the insurers of tl^ name

wtMTessel .whether they fill up the blanKvor nit. (Ousack ts The' "

Mutual Ins. Co. of Buffalo, 8. C.).' .,..., .V ' '
q,

"
'

^T''*.^™''"'""
'" * P""*'^ *''** * ^•«"'«' A* not ^ hoJow " Class

Bl, without reference to any particular classiScition, will not render
It necessary that such vessel should not be beloW class dl in a classi-
fication of vessels made on behalf of Lake undeWritersland for their
information. But it will be construed as m«uUng thU the vessel

m°li.u''-*u^
'"'"'' *•" ''^^ °f ^«'"«''' "cogdifd b/ mariners as

iu, ir there be any such class. (Do.),

The following words, describing the subject assnreaXwifen upon the

in i'?!^""^; ."°^ *'" "'*'""" "'"*''°"' n?^ V/("K Jn Tate's
. o aocitj Montreili;;^ and intended to navigate the St. Lawi

/\'

T.
97

V
from Hamilton to Quebec," &c., do not amount to _ „.

. . .- es»el shall actually navjgate, but merely indicate ak int^ ,
(Qrant, Applt, and the ^tna Insurance i CompAnv
C.)..

, ; ^ T"
iMTMfST :—Vide Promisbort Notb

An. obligation contaihing.au 'undertaking to pay

ice and Lakes
inty thit &e
ion so to do.

ispondt, P,

"^*it^^tilgt*''^*>^lrt^^M'l ^he payments becoine

,

t^^ iij^fcst from the day the jj^JaymentsWome

:JP

lums or money^

^ _
due," id;iport8'a

». '(.Rice'et al.VA»lt»;, J|(«^hern,Re3pondt.". Q. b/)...'. ..X..~- 201
moK:— FicfePHAc'riCB'

-fP ^ 7 \
'

. -i , •
IT:—A defen^ntflWho omits to }j»8e*t<ttere% two-^el^t^Viue byliiWlf

will be condemned to add IbmM "^ invenWry.Jbk *i&ot be
•^ demned to forfeit hia interest fliVrein (as o%i;Q^'*1he Ijeiii'bf

deceased) in the absence of proof gf fraud. (Sh^/r et vir, vs. Coo
S. 0.)

""^

y\

JVbaiOMti—Vidt RBGISTRAtlOH. m ^
38- ri

^

m;i

«^i
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JimigDiOTioin— iif*8tuiiioii«.
' * rUM

o

Jvw THULi-UnJer tho (J4lh Riiloof l'rncti«!e, » nbtlce glTon, withlo 4 d»j» •ftop
lMu«JofeW, of a motion to bo made on the nearest following day la
Ufm,. t|kHt tlie party moiring deciarea hte option and clioice of a trial

•»y Jur*» U * ufflolent compllanco witli tlio terms of tlie rule, altlioogh
uch diy In term be after tlie 4 daye. (Aroan4*T*. Tlie Slontteal and •

'
/

' ^NewYbrit jWr()ail Company, a. 0.) , 39

«" 0' i^ViJlek thd C*th Rule of Practice, a notice Rlren, tfn the day iiiue It

Joiried, or i/ii^ the day after, of a motion to bo m^de on the nearest
. following dny In term, that the party moring declares bis option and _

Cb^e of,»^ial by Jury, i» not a sufficient comjiliance with the
terms of 'the Hule, when such day in terjD falls after the 4 days.
(Johos.toii vs. Whitney, H. 0.) „ , „...„, 39

AWo/Lovell Ts. .Campbell et ftl. 8. C.) 115
" " :--W^re two cautfes of action artf combined In one suit> the one odm^

mireial and the othor oon-commefcial, the action la not susceptible of
War by Jury. <Mantt e(t ah, Appellants, and bambe, Ikipoodent,

" *
't*'' action «n reddition dt eompU Is not teftrable to » Jury. (Mann

etal., Appellants, and Lambe, Respondent, Q. B.). 75
*' « ••4-An action by a pfJnter for work done by him as such is susceptible of

/trial by Jury. (LoVell vs. CaropbcU et'al,, ^ C.y. ,...,„ ,.„. 115
4 " jUKiA NOM ObSTAHTB VBBIDIOTd. , .

" " A—An action by a non-trader for the recover^ of assure of mSney alleged" ,^

.

to have bee^l^aned to the defendants, a commercial fipn, is pot suscepti-
ble of a trial by Jury. (Whlshaw ts. Gilmour et al., S. 0.)...!.« 320

"' :—An action brought by a non-trading Corporation against a commercial
firm, for th^ reootery back of an overcharge op flrejgl}, is susceptible of
trial by Ju^y. (« Her Majesty's Principal Secretary oCJStat* for The War
Department" vs. Edmonslone, Allan & Co., S- 0.)...",:.,.^ .; fm

LISSOr/aMD LssSEI :—rMb MiTpTENNSTfi. /'".".
^_^

"/ * "':— " Action K» cfAiiANTiB. ^'*,^ '\

" " :—Under the statute regulating the relations of, the annual rent of th^ prft. .

^

j^rty and not the amount claimed as d&mages dotermiiics the (uiestion of v
Jurisdiction. (Barbier vs. Veroer, C. 0.).! ,;»,m^... "44

ifiss^B ASD Lessee :—-In an action for the recovery of $?<iO of rfent, name^T jikjjT^
arrears at J100 jicr annum, accbmpaAied by>» demand en r^Uiation -

J. ; / <^ *«'/) but instituted in ordinary form, and not junder the provlsiofls of
"

ch. 40 of the, Consolidated Statutes of L. C.f;thp annual rent will not
determine the question of jurisdiction. (Fisher et al. vs. Vaoiion,
s. c.)

....7..if .....:: ...k......... 189
UiBN, for advances, is good as against the owner of goods, oi^^er *» * 11 Vic, ch,

10, § 4, when made for the pledgor's own private purposes, or to carry
out a contract between pledgo| and pledgee, auiough Hm pledgee
knows of the oWhersbip not being in thd pledgor, so long as the

^ pledgee bos not notice from the owner that the nledgor had noiautbof;
ity to pledge. (Johnston et al., Apprilapts; smd Lbmer, R^pond-

,1
' ent,Q.B.) .:; £„„^ \.....f... n.

•' :—Knowledge by the pledgee that the pledgoKwaf not the dWnn, d(M not
jnake him maiOf Jide Aa regards the o.wner, without notice i^aJiwve.

V*^*>-) • .ii.t.........v....ii.v^«..' «. ".i:.,,.^. 77.'''

':<

^ is not extinguished by the pledgee transferring to a third party, forymlne, '

;^

'<. -negotiable* paper *hich he had taken for the -advances, if tljl, notes •

/ -
^

J
'

• Jl „' "
.

. / f: y • :

-

^.'.^-
• / '^'>-.:.:/^-^ 'A"-: "

..
•

•• ::.''

r ; "^''. .).
.

»•' -" " '

\l
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V(QIX TO PRINOIPAL MATTERS.

PAM >

:, <i
. cnme back agahi into the plcMigve'i'handi, in cdnMl|aano« of not beiof

paid ^al luittiii l<y, (Do),... ' „.' -77 •

UarorI Oovkrt:— KiiA M^ov'iAnLM." • "^.
jyUuuuu.WoMiN majr ratidljr reDwm£< to ttivir" hypotliftcarjr rlthUt Vbr rtpriufmih-

ifimoniatt; on pro|«rtjr alienutM by thnlr butbabdt, AotwHhalandinK
<i the SOth lectloD oniie 4tli Victoria, qh. 30, und tuch reniinciatiun may '

bfl logully lnforr«d /rom.thoir ruflfylng and KiiamutoeiaKtlie alienation '^

\^ tUua made, (Uoudrla ^ vir., Appellatiti, and McLean, Respondent,
' QB.) ......t.... .-..,... k^ 05 ,

" " x—Vid* I'HOumeoRY Noti. "•"

MnoBAXT SnipptHa'AoT :-~'^(/«*UAlsi<lieR. ^ ' --..'»
JllVOB-.— Kl(/«BAM(HT0q^v \ • ..."

** i>—A' is lloble for his^wanl wlion c6njrucled for as a trader ahdjn the course of
" his business, (Urow|bhig va. Ualo^ij. O.)...."....; ....^.v "Ml

IbTOTlHiiiTl :—Notiamagesoanlbe r«c<yvend on account of tnoonvenience and loss
Buffered "by tbtt.'4ulti|>g downy4nd«rebuiiding' of a mitoytn wail, when
«uoli' inconveoien«G aiid log^re' tiie nece|«ary consequence of the talUjig _
d«>wnand rebuihlingoFthaVall, and when aii proper precautions iiave

been observed, and no nnnecessiiry dciajt or neglect has taken place.

(And, although the milbj/en wail mny be sufficient for the existing build-
• ings, yet if it be (nsuffloient to siijJport a- new ^dlflcJi which one of the
noighboaring proprietors wislies to build, the paky so wishing to build
*- a riglit to deinoiigb such mitoyen wail and ^buiid the 8ant.e, on
observing ther formalities in that • behalf bgr Inw required. (Heck,

, J'
Appellant, and llarrig, Respondent, Q. B.).,.......^y....,

, 200

^^ ' ' Also Lyman et al., Appotlaiftsi and Peck, Respondent, Q. B 214
"• \-.'-*^'^ SembU-.-^Tba tenant of the "buirding, the, wall of which is so ddmoN §£^

,/y ished, is entitled to* diminution in tlio ren^ payAbie^y bim, in pro- ; 'Sk
portion to, the durntioi^ and extent ofHhe Qudronchn^ent on bis posses- ' »

^ sion. (i'eck, Appellq,nt', and Harris, Respondent, (j.lB.^ 206

« u, •.— Vide Action ehOakamtik.

Motion rloB MotiEVs :— I'ide Pbao*ick.

Uovkablm;— V<'(/«' SAbi.

fr-

.«*

"1

|i

^B

" :—The purchaser of a lost horse, boMfiJe, in tlie usual course of^ trade,
''

. . in a.^iotei yard in &|ontreal where horse' dealers are in iM habit of
congregating and selling dtiily a large number of hqfses, acquirerno

' V ' .right <* property tlierein a^ against the owner who ^ost it; and,
althpugii the purchaser l>e 1^ resident of the United Siates and in

.
' ipMsession ther9<of the horse [^claimed, he may ncTertheless be sued in

•^ ' kod^reflt fot tfie value of ^^he horse, on being personally lenred^
- >. "^ ^ vhb ppjceij itijeijf. (Hughef vs. Reed, 0.0.) 29,4

HONiolPAi. OoDNCif.L6iU^le"not liable t€b' the penalty {trovided by the 4Sth and 62nd

„ clauses .ofJpk Municipal Aiet of 1860, in consequence of a vote girea
•*

- at nnieefin(ro|f Council. (SnulignyTS. V6»ina, 0. C.) 41

UoiiiOiPAt liAW :—A winter road cannot br traced, in virtue of the' 3rd Par. of the
42nd S^tioa oif the Municipal Aot^ across a farm enclosed by stone

,'* .fenced not ealily replaced, without the consent of the proprietor.
"' «^ (Lavoie TSr Gravel, C. 0.) , ,..^ 113

:—Wtien^itroprietor who bat been notified to do certain road work ia

iQotslMlfAult, tM toutvoyer or inspector is not justified in doing the

im, and, under ray circumstances, the iou*voy*r or inspector
*"

lo right' to do the work hhiuelf. (DeBeauJeu, AppdUnt, and
^roulx, Retpolajjent, Q.B.) .., , 166
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* W»DM TO PBIMCIMl, MATTWa .

., ,
M»i«iFAi. L*w i-Th. j«M*otor hi» no right of.otW, in bl. owBiiimt.fbr th. ««£.r/^"

"' "•• '•^'^ '»*""»•<« »>/••» tBiwWUnt or ih. munlolimlUy wgUoZ-•g 10 k««|> up hia front f,)^, .„d ,„eh „i,.,n ought, und.r tho pro.

* MJ||HHWI[*^'°''
'" ^*^**'^ '^ *'" mtinklpAlH^. ((iloB

jA
''°"

""'*"OTBP^^**'' ^'"'" '" '^"«'«"'' • <««ftndMt "c.noot mo^
^^

'. " ^'". •''* »'^''"»'>'niC In FhigUnd, nml th« Priry Council boiw Indl*.
:^V l-'-l « i.>.^r« with tl„, Judgment af . CoJaU, Court „«? !„.*:

" \ !«;• of It. for.,, «nd prfcticn. (Orj»„. Ap,«ll.nl, ana tli« M\M, '

•^1*"
•-'i.';«'"'f

promdnnH <«n bo oamrl ..t .nj time .mong M.ufructuiirv
I«gat«««. (Cuthbert »». Cuihbokb. C.)........... ....l*, ija

iBiF.-Whenpwtner. haT, «yi«d » ^tlllcato of tho foimattoo of a piiinirl.bip ono partner i. Ilabl. for dek contracted hj the oTh.T^^^
dl.«,lutlon by a deea «.c«.ed ^r, . notary. If no crt fl«u oJmh dlMolutlon ha. 1^0 fyled In^e Itegi.tr/offlo, for the

"
un"yand In Iho^ProthonoUr/. Ofttc (Jack.oa v.. Pag, et al, S. C ) I05

- * S^''^
'• '" ' r/Tf ? " ^^''T '5« >•"•>•" »»"«»»«'«, mu.t b. in writtog

'

I' V " ir^ ;u'"
'"""*'!**'* •>' •»*#»" »' ». Jn<Ji'idu»ny, i7not "iiiiils^^^ ."»- . V y f«>™ tbo.partntn.hip. (Howa'ni t.. Wtuart, 0. 0). ......

* 'JK,'"'"'
^ Ni^ :_Tho d.bt of a, cannot bo oflmd in componMUon by an^fillTidiiii

• member thereof. - (Do.)..
,.....^... .

""»"mium
^

... ^ PAittPT,o»|»'I«.Tiiqji :_ A d^fendiint who ba. m.d7di«il^ircaDnot"d*e«ai;'d*Z
^^

" „' *'•"?"'»*«• (Cw»"»'* ^». Urar, A Lerar, T. S., C. ) ««

i . fJI''^
*?**?

f;*
"»"%»' """"o" l"*" ''een given before the prorted-

• 1"? ^7
r*''".''

*''" l^f"?'*'"' '« protended to l)»»e been "Interrupted bai.Wri plni^." (CbTrteboi^,. Bastlen, C.%X.-,. ".-
""™P»«'"««-

« "
' P'^ww:-/" iflfeiinr'rfy. who Himsli., p«ya„nt by the Prqtbono.arr of

„ a .uin erftoney under o.judgraent in hi. favor, 1. bound to give notice^ : ' -. > ;• *•* fjT f""'*^ "» »•'« record of the application tft-lhe Court for
' "

# „ U. Tr*^°r/* •'• W""^"* P"'"»' •nd-MaiUand et al.,
„ .

.

" . ^ "• t^« --m-r-nd Jorda., e,.a« the^ij^, 8. C-J.^^ .v|......;" 2^

• k, . i.'.

take ptoceedicg. on jjlrf of .ttcb party. witho.tt a .oh,trL If '

'•^'.^^ *•• iSwf>*^r'^''*"'1*'y|*^''''«>«^«»<>ftbef.r.tattoVney,..
' i'X. Z'^-. »r »«h«'Pot'.ucb p.rl|»a«roce,dings of tho .,0003- attorney in
'

• ».1i^
. ''f • S*-

"*""• T^ P"^ "^'^ *""" '»»«- *«<>"»; ^i» be granted. -

•-.1^ •• ^' '" 'pZTcV^ "• ^'•^ ** •"•' "<» «^tch.'n.on, Interning

.-W ^. «
v;'

. »;-f/^'
» **"»' judgment iu U cause wherein are .everal Interven-rnff

'It ^ !T * ''*" " P'*"***"^ ""^ defendant, a moUon by parUes repre- "

' ,? ^ a. ^:. ...
.

- •

" ' *' «..in..i— .» I >f - -Ill >i>i aniBi

;. ^i-
f'

:'
' a ^ o

•A\ . ^ .;'.• ""-i.

'

-.«.



INDU TO PBINO^H MATTiaa. ^^ ||

^ l>AM
MnilriK ih«mMlTM io h% niilT«rf*l l^fAtoM of on« df (h« lnt«rt«iilii(

pMliM, d«io«aicd, U> bt *Uow«<l to Uk* ap lh« inHanet In pUot of l^a W
dtoMUMii, will b« rtJcoUd m nol ia McordftDo* with tb« pr««4ihtrt Md <^

.' praetiM of lh« Court. (Do. Do.) ^ |^ '

PiAOTioi :—A motion Atr » tommittion rvgatoirt to flaw Tork will to gmated ann)>>

ported by kffldaTlt (JoboMn n. Wbitn*/, M. 0.) » »... 39

" :—Wb«r« * d«hndant ehooMi to appcM witboat Mrriet apon him of tlM

writ And deel*r«tiott In tb« o»UM, hit app««r»nb« will not b« r«J«olfld

on tho pUlntifTi notion to thHt otTaot, InMmuoh u th« drfandant bM •

• rigbt (o kpiwAr by •tU)rn«y, without baing Mrvad. (Wbltnty it. Duaalog
•t al., and MalbolkiDd at al., Oa., B. 0.) 80

'• t-WJiJoiTTaut. m '
- i-KWrBiccaiTTroaOotfS. w
" t—Vid* AJinrnuk.joM. *

\ «' i-Kil<i«HAii»AiiaiT.
^ ' V,

\ " i—VideH^uong:
,

* #
/""^^Jt W-FiU» Abtiouiatioii or FAon. r;^-

—

•

.

,i|i.-
^-1

" :-~lloiMy landcrad into Cjprt with defendant'! plea and ' not accepted

by plaintiff cannot be reCorerad ftom the clerk of laid Ooart by direct

^ 7:, action against bim as for money bad and received, and the proper mode^ . of proceeding In sucb case ia by rule upon the dark ordering him to I
' -7i V*7 OTer said money. (Ueriuie, Appellant, and Cowan, Respondent, *

• Q. B.) n
'• i-VitbAmAL.
" >—Vi<ii AcTiou Pvnmnm.
* -.—Vidt OonnAinrt rA% Com, < J
'' :— Fi'db^PaiTT OooaoiL.

•^Vid* SOMHONL
-f-K^disDiMaais.

" :-tA petitioner praying to be allowed to appear and take, up the in-

itanee par r^priu in place of a deceased person, will be allowed, in tbe

> first itage, simply to appear in the cause and (yie bis petition. (011-

Bpie et al. ts. Bpragg et al., and direra interTening parties, and Wm.
ipn et al.., Petrs. for ripriu d'imtanee, 8. 0.) ; 117

«« -^^-mVtfl Promibsort NOTi." •

,
in. t'.-Kji/* Fait* BT Abticlm. 'mL.

' °

" ;--Fl(/« NON OBflTABTB Vbmdioto. ^:
»

""
.j ;—Kr^ Cabwbr. ^

'

;

V " ^ ,:— ^«*IJi80HiPTiO!« mFaux. •
i

, '' :—Whero a motion in a cause has been dianiued upon argiii
' ' • subsequent motion to reris^ the, former judgment has^ilsd

dismissed, the party moving will not be permitted to mi
motion aiming at the aame object as the first motion, but vi^^^ird

"^ '

motion will bo dismissed. (Benjamin ti. Wilson, S. C.) 34(;

" :— Vidi PftRBMPTiON oImstaxob.

-^ II *>^^V|»—Amendments to a declaration which change the nature of the' action

*# Kill not be granted, but, in an action to account for goods and moneki,
ii^proposed amendment to include pramissory notes, bills, rents ao^

interest, Ac, alleged to haTe-beeD collected, does not tend to cbang

the nature of the action. (Lambe, Appellant, and Mann et al., Ra-

_ _ tpondents, Q. B.)? .j^. ,...., .,„^..,.. 187

'< t^l'tlik GaPIAB AD 9B8r01IDBl(d|||, >"^ ,., V /'l
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I

Un^lord. cUlm for „„,, will ^ m «W.. (H,„y ,7^. »» P,!!^

'^.^ wpltWBW la « lail h, M U«oni.y *| «<,„, «Bnol pmo«i
•lljcondaot any portion of th« pro«.*dl.ig» th«n,ln, •Ithou.h h7b« ft

•»! .1 #-./«-»/. will not *ntlil« Mm M te Mt. (lUmMr w D*rid .-^

.'7m
**

•'f*,»*'*"»'y
<>» • oppfl»»»i, who eoBUila Um oolloMtloa. •

t..utlon hi. own Uil. or r„uir..t to or In tto pmc-d. of lb. ^,or .... u„d., eollocntlon .,r which proc.«l. h.. Jn m^. 1. fkVour oftb« other oppoMot (W.lkw •! .1. ».. F,rDi, »rtd ih« Montr..! P.r.
n..«.u H„..d.ng 80CI,,,. Oppo«„^ .„A 8h«ld;„ OpX^Ih ).!l^r ,a.

iuow r.o ' Tf ''^ *" ""•"•'/'"• '*««"-"o«, h. will not b,nllowed to proc.«l furth.r Ith fall L^utU unW h# !». nmended hi.

luul.!^'*!'""!"
"' •i*'W'»mtndiner>tof ihf d«Ur»Uon«f th«

pUntlffli aft.r|„u.Joln.d .nd p,„dlnB th« ,„,«<.„, ih« .n,«Dd,n.nt
will be .llowod on lh« p«jrnie,.t of ft.ll co.t., «, lu • cnu.. wtUed «tIheauge wh.n, the c.uw then

Y"*- (8jnw •» •!. Ti. H.wwd,
8. O.J.

.././ SU

.i .

I for «I««« from cu|todjr under »««,,*„ ad m;,o«JW«m, to be p^MaU
ed on Monday nt to •. m., 1. .ufllotont. (Trobridg. .t .1, t,. Mor.ng,,

:t- I'iJt OntTiORAii, •

^
P«lctiPTioir:-A note executed »» ftr*«^« befort NoUrle. i^IUblo to the preicripUon

of5ye«r.. (Crerler t«. Hauriole dlt 8«n»uoL 0. C.) . mt" I— »'lJ«n«TB4ITF*0DiJ..
^

" '"^ »«'ter ncknowledglng the nclpt o^ » .urn of money h * loan,ami promliing to i«p.y it on dnnand, with, Intcroit, 1. not a promii^

Z7 ^^^'.Zu^!!"
*•" "•'*'"°« °^*''* "•'"'• '»»» ^»«torK Oh, aa,

.Beo. 31. (Whlihaw vg. Gllmour et nl., S. U.) / «»
.r'?.»" "f"""

*"•" *'"• "'''""T »' *»«• low M uci«!"'ilii*"fa wiiloli '

.
th. letter ii me,«ly rtftrred to a. • p.p„ wrtllng «,u« .4/^ #r<rtLglren a. an •acknowledgment «f n«h loan, tb« pregcripUon of «*•

^^

/""under the aboraSutute cannot bo-lnroked. (Do.) U9;-A.loan by a n9n-trad» in a commercial firm (• »ot suUeet to tUUmuation of -ix year* p,e.crib«d by the 8utat« lOtlwaad ifth TIfc Oil. U,
H.'I. <Do.) .'....,.. .^ ,..•....„...„„ *. |»

.PBiTxCou»oii.:-An appeal to Her Majesty In Her Priry Council will U allawed
^: by Her If^eety in Her dteercUon, on Petitton to that eftct. ia eaMl

.
where the Colonial Court of Appeal, eeuld not In oHlaaiT «oww

^ ^U..T^ ^^^^ ^''^^ AppeUaat, and Allair*, Re^ondent, P.

:—OoIonW Oounaelmaf pfoad before ^i '

He| H^etty in Her Pflry pouneU ta not pieclnded tH^tnU^rt^hiM
^ 1 f

85
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' M P«tliloo t9rM4<iti4 Ih* onirr (»r • (,'otwil«l Oourt tnnlliig Imm to^ A(>|)Ml, bj' lk« fljicl ib«l tuch !••*• WM granhrd uadrr lh« AutboVUf of
• ColooM ItUkUM. (MMfarlM* tt al, A|>pl^, aikI l««eUtr« •! •!„
Ibipdia., P, )

'
II

r«»f Oovkoiir-lD dtl«nnlcinf( lb* qntttlon aT lb« viklnt of itw m«(t«rtn 41«pu(«,
uixm wblch lh« riiihl of Apiwitl <i«p«n>li, lb* corwcl cutirM J« lo look
•I Iht Jiidgm«>nt M il •ffi»cli Uw lu««rMto of tli« puny who l« prtju-
tflOid by li, und who fMki to nilUi»« hiniMff flrotn l( by mi iii)i)««|.

(Do.)
, ;..;.

rioMWioBT No«, m«d« by « wlAi, Mpuriiltd u to proparly (^o« h#r butband, ift

fkvwr of h»r biiibiiDd, knd riuIorMd by blm, for grocorlvg nnd othtr
nvecMwtu of fkniily um purolMMd kf bar, !• ralld. (Uboltt r; D»>
picwtoat vir.,H. C) , .,..„ ^.

•• !— lotoTPit run* on iioIm pnyiibU or dtniand tiom tb«. dnlo IbarcOf.
(PfrbNntel vi Pomlny||t«, C. C.) ^^

"
.

^ I—A pleii of no »i»lii«, »p(f-tbitt noU» wh« obtainvd by Murprla*, o««d noi
bo acooropAnled lyr tb« amdHTU required by tba HOlb H«e(lon pf Ubap.

L !•' "3 of «ha CoHolidfttid BtotutM of JU 0. (MaUarlby al •!. ffc^Jai^^
• * tba,». 0) ..: ;..... '. 130

. •• »—OI»an by k «•« dtttnltur !• dlieharga • roortgag* upon hia proptrty
will b« held 10 bava been given without conaiditration, If the mortgage
Wa« ereatrd by a per«on hatiiig no valid title to ll»« proiwt// (J'WU
llpa, AppU., and Hanborn, Raapdt., (J. B.)-...«,..«..,.\.'. ...„..„... 38t

,, •• I— VKdkPaiiCHii-tioii.
^

',

»• !-Tha endoMeri of a, who bare been iitad conjoin (ly with tb*
maker,, are not rcipontible for the'coata of an Ap|ieaV ln«un«d In

reapMt Of a »»parat« iieue between the plaintlir lypd the qiak^r, aU
tUoogh III, the original action all the defandanta are repreMnted by

'. ,. ••»• •*"• Attorney, nnleia the proceeding* in Appoitl are *p«clally
ilgnifled to liie endoriori. (Boucher, Applt., and Lntou( et al., Rrepdti.,
Q. B.)...

,
'_

_ _

•« :—An acknowledgment i« the following letter* and wordi " I. 0, U.
twenty (Ive pounds" li a negotiable promiiiory note. -(Boaudry w.
Laflamme, and I)a»l»,.T. H., 8. U.) T./

QbARTO MmoRta:— If fire loli of land have been lold In one M,m 'htoe, and for
one price, nnd the purcliMer has only obtaiaed poieee4lon qf four of
them, the laid purchaier being aiied.for the balance of {lurohase mo-
ney, ia not well founded In pleading that the lot be failed to obuin
poiienlon of ii worth a larger sum than the twV of the lo()^Hnd that
thereforcs^e is entitled to bare the value of subh lot deduoW* fV-om

'

the original pris <U venteot the five lota ; hut|he ii entitled to a diminu-
tion of oq!^.fiftb of the piir^baio money (ft th^ whole five loti, under tha

, . nctioa quanta minori». (Waier vs. McVeigh, ^ G.)..r<»

^mwAt BB».mmt--Vid*DAUkan. • ,
Knettttt—VidtEyamtiOM.

'

SMiMA:—An information in the name of the Attorney general pro,,

Igncd by parties 8lsiinB%etWlve8 tlje Attorneye of the Attorjiey-Gen-
oral pro HeffinH. (CiM(9r'%m- General pro KeginiL tb. Laviolette et ali

8.0.) J?.^.,.,.^ >

BkOiSTliAS:~The Sheriff, who has paM n^.' Qegiatrar the account of charged made
/ff by the latter for a certificate under Ch. 36 of the Oongciijidated St*.

' ^ '
.

totw of L. 0., S. 26, cannot be dietorbed ^y reason of the charges
being excessive, (jfastion vs. Hullins, and the Seminary of Montreal,
Oppt., 8. 0.)

360

188

cannot legally be

'

309

loT

..a!
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PA«

107

r 169

- Rmistbae :_Actlng in tartue of .boTe mentioned AoV cannot be conridered u an
officer of the Court and constrained b^ a aimple rule to bare hit ac-

,
jount Uied before the Court. (Do.)

.,..

Ri6imAT.oir:-A judgment registered against the au^Jp'ra partr"who"at "the
V , time of the, rendering and registering of such juifement is in opin andpubic possession of Jiroperty as proprietor, under a title, do6»not

create a hyppthtqu^ unpn the property, although the Utle of such partT

-

'

of TrtJeTc r
^ '*«'"*"*'• (Ex P«te Qaipble, for confimittoj

"' :— J'l'rfe Bcildbr'b Priviliob.
'

"•••••....

RtPARiiTioN :-A Romv. Catholic who becomes a Protestant cannot be assessed for
. .

the erection of a Roman Catholic Church, although he maAfc»edone
acts which only Roman Catholics could do, and although he mayWe *

' -

. «'gned a Petition praying for the erection of such church. (LesaynM
*• <le Lachine vs. Lttflamme, C. C.) \,««

:-A person born a Roman Catholic cannot avoid the civil obligations \
'

whicl^ his relieioH imposes on him, by the fact alone that Z has \ \

:^ ^^: /•^•'d to p«cVise his religion and J^ attended Protestant worship, V '.T *"^ a refusal to answer on Faiu et AnicUi respecting the nature of\ h.8 religious faith will be interpreted, *8 tantaa,ou„7*0 an avowal
'

that he has not changed his religion. (Les Syndics de , la Paroisse de'
.

o Lachine vs. Fallon, 0. C.)
'

. ,
»" "»

, " =~'^''^?'':"'*^°"*^''«»n«"ght totalce.iogni2apceofmilHtiesin^^^
.

acte of, for the construction of a church, resulting fron, certain omtasioni
^

therein and the fraud of the Syndic,, mi must «,nder /udgment on the
.

«c^, as. homologated. (Les Syndics de la Paroisse de St Nortfert
d'Artliabaskavs. Pacaud, C. C.) .-.

. |L 290
Rbthait.FAopal :^T|,e Dtoit de, is a legal and not a conveniionai righr Aud a

?'"r^. ]"/ ""^ ""^''"'' ^^ "^ concession of a^Jie/ of the rfrort de re-
tra^tfiodal cannot affect the legal character of such right, so as to , '
ct)avert,it frojn e legal to a conventional right. (Harwood et ux- d

. .
Applts., and Whitlock et al., Respdts., a. ^O-..- ...^. ...... ™..v!....^ 25D

"

.
"* -

" '^y •rri'',V"*^'"
""' '"'''"' convention^ in its character, an action

'
* '*^'-'";''"./^''f«'«)a8ed thereon, and instituted before the ^lassing of the

" ' '

X t^T ^^°''"""/
'*!."'*f'

*•"* seigniorial' "rights in Lower Canada^
' ^V°"^ "°* ^ ''ff^^ted 'by anything, contained in those Statutes''" ••'•'••

v'»"^--- "1 ...." ........:;... 259
^ "

'T^°, VTf^^"*^ T •''«•" ^ ""• 'S^'^^* *•>• """'se of the droit de'
:

. r^lraU/eoi,l aritil^after due e,hibitipn of the vassal's title deeds aiddehveryorjcopies thereof to^he seignior. (Do) ora#
'

lioADB —Vide ^v:ilcxeALl,Aw. •
.: .

""
••••••-••"•vr f9 •»/-

S..S.B A^*^^fter judgmept, must be sLed on the deffe.yh^t with^ thi«!a»:

'^''fi "'*°J»rS'''»'J^^rit of ^mons. (McLaren' etal. vs. Huti^^^
. ,^„ and Fraser, T. SI, C, C.) ,.L; ^. .,^

»• "• "uicneson,

' 1 . i i). !..*??!?'" '*'^"- (^™'«?"itI'i'«Ws;Le^l" ;.

tu^^oM^tam municipalities, will be ordered to deposit the saSeS' -
=**Tffotl^ota,y of th6 Jourt. (Perr^ vs. Milne, and the qptaSCk

--''



*
^

vy.:

^
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' PAM

SAI8I1 CoNsiRTA«giu bj tbo TcndoF Of goodfl, may' Tslidlj iuue, withoat th«
affidavit required for the issue of a».sai$i» arrU HmpU. '(Leduo y».
Tourignydit Beiudin, S.O.) .'...... „....i»..., 34

" :—In an attichment^nder the 177th A*t of ibe Gustofp, when the'to- ,

solvency of the defendant is alleged,' the affidavit of the plaiotiff is
sufficient proof of such insglrency, unless it is denied by the defbnd- ' '.

ant in a special plea. (Jackson vs. Paige etal.,S. C.l.««,........, us >

" « 5—In aa action by the vendor of goods "sold and delivered, for the recoyery
of the price of sale, accompanied by a''»ai*i« eotuervatoirt of such

'

goods, the plaintiff has a right to" demand, by the conclusiooi of bis
-£• declaration, that the defendants be condemned to pay the pMce of <«

'

sale, that the goods seized be declared subject abd liable to a privilege
in favour of the plalntiff,4w the vendor thereof, for such pfi<^ of sale, Jand that the goods bo sold in rfue course of law, and the proceeds of
sale paid to plaintiff, in satisfaction (either jn whole or in part, as
th^ case might be) of his claim as vendor, (ffiildwin vs. Binmore et

V^i-.s-c.) :.
, ^ j„, -

- - ~*^ 7:7^'~^''® plaintiff has a right to obtain delivery of flour seized by dim as '

^ . 'P* vendor under a writ .of taisie contervatoire on giving security that the
flour will btf forthcoming, to abide the future oi'der of the Court, of

.

*he value thereM duly accounted for by plaintiff. (Do.) 299

^
" :—Where good? seijsed have been delivered up, on security given as

above stated to account for their value, such value shall be held to be 1

the value of the goods at the time of their delivery to the plaintiff,
from which date the plaintiff shall be accountawe therefor, With in-
terest. (Do.)

, ,'...,..... , 297
J' =—•According to the Jurisprudence of Lower t>«ada, the vendor who

' gellii OD credit has ajight to seize the goods ^nld in the hands of tbt
purcjiaser if he be m deconfltiire. (Leduc vs. tourlgny dit Beau- ' -

* din, S. C.) ,i. ;.: j4.... - q«a

^AiSB RraKDiCAiio.N :— r«(fc Lien. .
•

, ,
^ l-^

\:
':" J—When goods are sold in one^istr^t and delivered in another,"in which the

. .purchaser resides, 11*6 latter cannot be sued fiDr the price thereof in
;• Ihe district in which ifib ^ale was made.'unleas he be personally servet)
. fteife. (Ricard vs. Leduc et al,, S. C.)» i...^ ;;..... uq

Vide Actios Es^Kkaiuirios. -

lUa. ^ •

:—Factors to convey ap absolute title to third parties, even under the lOjmd
11 ^?ic., dh.iq, must seU in the ordinary course of theij trade pr bpsi-
ness, andfdr cash, unleis the "usaige of jgj|le clearly justifies their

^
.

selling 'oil credit. (Beaudry vs. Laflamme, aiyj Davis, Intervening

.: - 1 party,^jlJ.)... ..,.„ .................*, 4...^....;.. 134

. " :—The possesslcfe of moveables presumes 'title or right of property therein, ''
^

V*nd therefore (exqepti in cases of tlkeft, viWence aiid perhaps acci- ,'

•' " 'tS
of trade, acqufinis a right o|; property in them, although thiey may have

'*
*'I?P. ^5]tf by one who waa1tf5t the qwner thereof. '(Fawxsett et al., Ar- ^1

* ^ P«l*^i%d Thompson et alt, Re^nJents,Q;'B.).. 139 f
,

" ''-^Factors may convey an absolute title under" the Iff apd 11 Vic, ch. Iff (elf. , V

59 Cons. Stat, of L. C.),.to thir* parties Kh4 being Ri good faithj • ',

_____^^ (CVen where„credit is given for a shdrt'.timj^ fbr a portion of t.he pur- . '

, JV
^^base money. (Davis, Ajp^llant, and Beiudry7Re8pon(fent, Q. 6i)...;...,.. 14??

'

'

•" :-<FiajQcANTO MiNORis. - ", A .'i
''^

*
,

H I -. ^-i :
..-A •^?i :-'*.:.•

I
*

W"- 4 - »-^^^:^
^

-^'' '^'

' X ,.4.
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l'*
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S4LB:-In case of, of reil property, the existence of mortgages on the propertj
sold will entitle tift purchaser to security before a judgment for- the

:'A purchase money can be enffirced. (Perras vs. Beaudin-, S. C.)—'.';..... 24l "

" :—rnfe PbinC KT QUITTB. • • «

•• ".^Jf real pro|.erty I^a sheriff, in a district where the same had/)'een, but at
*

thoxtime o< such sale was not situate, is absolutely nulf,' and all sub-
seqneH sales founded upon it a^e null. And a-^herJlTs title so ob-'

'

tamed may bo aiuicltod in any suit whqre such title is invoked, al-
though the ^ijVJnnl parties to the transaction are *not parties to the -

* \,
®"''- (P'^'l^'PsMpa^lant, and Sanborn, Respondent, Q. B.) .< 252

, ••—Vide MosBAntKs. ,j

:—A bargain and snlo.of goods in thp month of January fr- delivery in all
the month of May following, is not a gambling .transn^tlonr-TBald-

j, j? ,,
wn vs. Binmnreet «!.,«., C.) ;„..,..,.... 297

•-'." •—''''* SairibOo.vjkuvatoihe.

•*»ECURiTT :-A, is not liaWe for the costs oU condemnation pronounced agninst.
the principal debtor, in an action to which he is not a lik^ty, and of /

,

. winch he has not been notified. (Nye vs. Isaacson, C. 0.)...;.*.... ;.... 117

.
^^'''^^I^O"*' Appeal by an Opposant, r/r/eAlM>BAL. ^^^- —

Securitt ro«' Costs: -The ofR-rof the obligation of one person is insufllcient.
'

(Powers Y* Whitney, S. O.)
.....;.,.i 40

«; " :-A non-resident pliuntift' who Ims contested the 'opposition of an op-
posant IS not bound to give this oppose it security for the costs of his
contestation., (.Mornll vs. McDonald etal., and Ross ct il., Opposants, '

o- ti.) ? .A
^ « « « :_wiien bnleiffd to be givep, the aeiioii of the plaintitf, in deJaiilt of

\ 'compliance with the^order of tlio Conrj; will be dismissed on the de-
• fendant's motion to that effect (Castoiigiie vs. .Masson etal., 18, C ). 121

bTATCTi OF Fhauds :-.Memoi«ndi.ra required by, V,<Je Faits kt Abticlbj.
'

Jstock:—Transfer of, I V«/<;Damaois8. . ./ ^ ^

SdcCISBIOK:— l^i/elMVENTOKV^ "

„^

'

^ i

- " .:—The renunciatibn by n son to the future succession of^^is -farents
\ / t-^

,
will not be hi^a^^o e.xtend to a special legacy; such renunciatioh

_ •-.
, being only appJiciil.le to a succession ah i„ie>lat and not to a tAta-

nienftiryone. (I'XV-hette vs. Frt-chette, H. C.) ^20
SrifMOMs:-When a party is siie\l in li district other than that in wiiich he resides,

'

"

on tlie gronnd that the cause of action, arose in such district, it is ne-
i

,

cessary tiiiit the wholte cause of action simll have arisen therein. (Sene-
ciil. Appellant, and Otienevert, Respondent, Q. B.) 4^
(AlsoRieard vs. L&duc\etBl., C. C.)................ .......:... no •

, " :

—'crved bj' a bailiir wild is a ivlatjye of llie plaintiff is null. (Birs dit
Desmarfcau vs. Aubertai\i, C. C.y;... -q

u, ""

\ •
' '

Tiindir:—To be valid, must enunciiite the different, coins offered. (Perras V3> »

„ Beaudin, S. C.) ....\...... ;;..•;

"

,41
^ToLi, Bbid(.e:—The privilege of a, is diemed to be invaded by the proprietor of a

: mill ferrying parlies free td his mill, in order to gain gris^ and such
proprietor is liable in damages to the- owner of the toll bridge for any

i consequent loss of profits, telobensky r< «x;| Appellants, and Lukin*
et al., Respondents, Qi B.) \

_ j^-

WAotst-A clerk dismissed without su'fficientncause can sue his employer for his
' salary during tte unexpired tej^m of his engagement^ instead of suing
': for damages. (Ouellet vs. Fourrticr ^it Prefontaine, ^. 0.)....^ MS

. •
'
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, ,,'-•
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.
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