Canada Law Fournal.

VOL. XL. AUGUST 1904. NOS. 15 & 16.

e

The recent appointment to the Supreme Court of the North-
West Territcries indicates that the Government recognizes the
utility of placing on the bench of our sparsely settled and growing
territories active men who have, to some extent, grown up with the
country, although in the older provinces they would be described
as of the junior bar. The new judge—Horace Harvey, B.A.,
LL.B. (Tor)—was called to the bar of Ontario in 1889, and
practised there till 1893, when he removed to Calgary, where he was
Registrar of Land Titles from 1896 to 1900, in which year he was
appointed Deputy Attorney-General for the Territories. Much of
the important legislation during the past few years is said to have
been upon his initiative and to have been framed by him in his
dual position of Deputy Attorney-General and Law Clerk of the
Legislative Assembly. The appointment of Mr. Justice Harvey
now gives a sixth judge to the Court. His district is not as yet
assigned, but will be some portion of Alberta. We congratulate
the new judge on the honour and the bar on having obtained an
able and painstaking judge.

BRIBES TO AGENTS.

Dr. Johnson in his celebrated Dictionary defined a * broker”
to be “a person who steps in between two parties and robs them
both.” Possibly the learned Doctor was bent more on framing a
telling epigram than an exact definition ; at any rate he put in a
concise sentence a practice which not only brokers but other agents
arc prone to adopt alike contrary to their legal and moral duty to
their principals, viz., the acceptance of pay from third persons with
whom they are employed to negotiate ; such pavments are
euphemistically termed commissions, but the law regards them as
bribes.

Although in certain circumstances a broker may legitimately
act as agent for two parties to a transaction and 1eceive pay from
both, yet it is perfectly clear that the ordinary rule applicable to
the relations of principals and agents forbids an agent receiving
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pay, commissions or bribes from the person with wiom he is
employed by his principal to negotiate. For an agent to do so,
without the consent of his principal, is a distinct breach of duty.
This was well illustrated lately in the case of Andrew v. Ramsay
(1903) 2 K.B. 6335 (see ante p. 111, where the plaintiff recovered
from his agent not only the commission he had been paid for his
services by the plaintiff, but also the commission Le had also
reczived from the opposite part in the transaction in which the
defendant had been employed as agent.

The first Ontario case on the subject seems to be Kerstenian
v. King (1879) 15 C.L.J. 141 {County Court, York), in which the
Court, anticipating the rule laid down in Aadrew v. Ramsay, held
that an agent employed to purchase land ror his principal forfeits
his rights to his commission if he receive any remuneration or
commission from the vandor.

In the last case however, Webd v. McDermotr (not yet
reported), the principal failed to recover against the agent, because
at or about the time of the completion of the transaction (a sale
of timber limits) the plaintifts were informed by the purchasers
that the agent was t~ he paid a commission by the purchasers.
In that case we under. and it did »ot appear that the plaintiffs
had full and complete in rmation as to what the agent was to
receive, or when the bargain had been entered into under which
the payment was to be made. The Divisional Court (the
Chancellor, ard Meredith and Anglin, JJ.) however, thought that
the plaintiffs had received sufficient notice to put them on inquiry,
and that, not having elected to rescind the contract, after notice
that a commission was to be paid by the purchasers, they must

‘be held to have waived the right to object to the agent receiviug

such commission for his own use.

In the case of Bartram v. Lloyd, g0 1.T. 357, recently decided
by the Iinglish Court of Appeal (Collins, M.R, and Romer and
Mathew, L.J].), that Court seems to have considered there could
be no binding ratification of a contract effected through an agent
who has been bribed except on the fullest disclosure of all material
facts. In that case the defendant through his agent contracted
with the plaintiffs for the building of a ship for the defendant.
The ship was built, and the defendant being unable to pay for it,
it was arranged that it should be sold, and that the defendant
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should pay the loss arising on the sale. The ship was accordingly
sold, and there remained a deficiency of over £7,000. The defen-
dant, being unable to pay this sum, had an interview with the
plaintiffs, when he was informed that his agent was claiming a
commission from the plaintiffs, and th=y theu pressed him to pay
a sum however small on account of the 47,000, and he then paid
them 4£1. This the plaintiffs claimed was a waiver of the right of
the defendant to object to the plaintiffs paying a commission to
the defendant’s agent ; but ihe Court of Appeal held that it was
not, because all the facts were not disclosed to the defendant, and
particularly the circumstance that the bargain to pay the agent
the commission had been made before the contract was entered
into by the defendant, and they held that, notwithstanding all that
had taken place, the defendant was still entitled to repudiate the
transaction altogether.

That of course was a different case from Webd v. McDermott.
In both cases, however, the ratification of an illegal act was in
question, in the one case notice that the payment was to be made
was held to be sufficient to estop the plaintiffs from disputing
their agent’s right to retain a profit illegally bargained for in fraud
of his principals, whereas in the English case, the Court founded
itself on the well settled principle that there can be no valid ratifi-
cation of a contract tainted by fraud which is based on a mere
constructive notice of the facte, but that a full and actual know-
ledge of all the facts is necessary.

The decision in Webb v. McDermott seems to us to be
unsound, and to undermine the very salutary principle that an
ageni who bargains for a bribe cannot hold it against his principal
without his express consent, after full disclosure of all material
facts, and to sanction the idea that agents may successfully bargain
for benefits over and above what their principals have agreed to
pay them. For even though it be true that the plaintiffs in that
case clected not to repudiate the contract after knowledge that a
commission was being paid by the purchasers to the plaintiffs’
agent, that fact does not really seem tc be any ground for denying
the plaintiffs’ right to say to their agent “ the only benefit you are
entitled to out of this transactinn is what we agreed to give you, and
whatever you have received or barygained for over and above that
is ours, not yours.” The commission paid the agent being in truth
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and in fact a part of the price actually agreed to be paid, but
surreptitiously abstracted and given to the agent by way of bribe
instead of to his principals. and thus a payment to which the agent
has no title except with the express consent of his principal after
full disclosure of all the facts.

The Divisional Court appears to have assumed that the
plaintiffs in Webb v. WeDermnott, when they learnt that a bribe was
being paid to their agent, weie shut up to the single remedy of
repudiating the contract, and that by affirming the contract they
necessarily affirmed the payment made by the purchasers tc their
agent, and deprived themselves of the right to claim the benefit
of it.

We very respectfully venture to doubt the correctness of that
pesition.  The affirmance of the contract after knowledge of the
intended payment of the bribe to the agent would doubtless debar
the principal from recovering the bribe from the purchasers, but
we fail to see how it affects the right of the principal to recover it
from the agent. Too great weight appears to bave been given by
the Divisioral Court to the fact that the plaintiffs had learned that
a commission was to be paid by the opposite party to the agent,
and they seemed to have considered that the payment must be
secret, and only discovered after the contract is closed, to entitle
the plaintiffs to recover the bribe [rom their agent; but the cases
would seem to show that the principal may in law say to the
purchaser “ I adopt the transaction, I know that vou are to pay or
have paid my agent some bribe or commissicn, or whatever yvou
choose to cali it, but I also knouw that I have never agreed to his
retaining it for his own use, and I know that the law, rightly
expounded, will say that I am entitled to recover it {rom him.”

The law on this aspect of the case is, we believe, correctly
stated in Wright on Principal and Agent, 2nd ed., p. 392, where
it is said * If the principal chuoses to affirm the contract where
the third party has succeeded by bribing the agent in getting him
to enter into a disadvantageous bargain, he has two distinct and
cumulative remedies. He may recover from the agent the amount
of the bribe which he has received, and he may also recover from
the agent and the person who has paid the bribe, jointly or
severally, damages for any loss which he has sustained by reason
of his having entered into the contract, without allowing any
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deduction in respect of what he has recovered from the agent
under the former head, and it is immaterial whether the principal
sues the agent or the third party first;” and see per l.ord Esher,
M.R., in Mayor of Salford v. Lever (1896) 1 Q.B. 168.

The fact that the bargair is disadvantageous to the principal
is not material except on the question of damages; even though
it be advantageous the principal is nevertheless entitled to
recover the bribe paid to his agent: Coken v. Kuscike, 83 L.T.
102, and see Harrington v. Victoria Graving Nock (1878) 3
Q.B.D. 549. In holding that the agent was entitled to retain the
bribe against his principals iu Webs v. McDermott we venture to
think the Court not only erreq, but gave its sanction to a vicious
principle subversive of commercial morality. It appears to us that
in such cases the Court should be astute to protect the principal
rather than the agent. This acting by an agent for parties with
conflicting interests, which by the way is all too common, opens
the door to all sorts of fraud and falsehood by agents and the
Court should set its face against suh a practice.

NEGLIGENCE.
LEAVING UNPROTECTED A LOADED GUN ON THE HIGHWAY.

In the recent Irich case oi Sw/livan v. Creed, Ir. Rep. 1904, 2
K.B.D. 317, the Irish Court of Appeal had to consider whether an
injury to the plaintiff was due te the negligence of the defendant
in laying aside a loaded gun. It appeared that the defendant on a
Sunday morning went out to shoot rabbits, and having loaded his
gun put it on full cock. He found no rabbits and did not discharge
the gun, but left it loaded and cocked standing against a fence on
his lands and beside a stile through the fence, which stile led to a
private and short passage to his house from the public :oad. He
then visited some potatc fields with a friend, and afterwards
entered a cottage and ramamed there reading a newspaper for
some short time. After coming out of the cottage he hea-d the
report of the discharge of a gun.  The plaintiff, a boy of sixteen
years vld, was returning home from mass by the public road, and
on his way met Daniel Creed, a son of the defendant, aged fifteen
or sixteen, and two other boys.  Daniel Creed left them at a gap
leading to the defendant’s house.  The plaintiff and the two other
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boy's continued along the high road, and had gone about twent-five
yards when he heard Daniel Creed, who had come back to the
high road, cry “ Hilads!” The pl~intiff looked round, and saw a
gun in Daniel Ceed’s hands pointed towards him. The gun went
cff; the plaintiff was hit in the eve and lost the sight of it. The
son wac called as a witness for the plaintiff, and said : “I saw the
gun. It was up against the ditch near the gap. I saw it the
moment | went through the gap. [ was playing with the gun. |
did not know it was loaded.” No evidence having been called for
the aefendant, the jury were asked to assess the damages in case
the defendant was liable, and these were fixed at £30, but a verdict
was entered for the deferdant. Kenny, J., who presided at the trial,
being of opinion that the defendant was not legally responsible for
the act of his son. Upon a motion to enter the verdict for the
plaintiff, it was contenced that there was sufficient evidence to
warrant a verdict in his favour, for it was the duty of the defendant
to use reasonable care to prevent any mischief of which there
might be a reasonable apprehension. The defendant, on the other
hand, contended that the negligence in firing the gun, which was
the proximate cause of the injury to the plaintiff, was the act of a
third person, and it was a mere accident that this person was the
Jefendant’s son. The King’s Bench Division (Palles, C.B.; Gibson, J.,
and Boyd, J., dissenting) ordered that the verdic: should be entered
for the plaintifi, and their decision was supported by the Court of
Appeal.  While thinking that the case was on the border line, the
learned judges were clearly of opinion that the jury might reason-
ably come to the conclusion that the defendant, as a reasonable
man, ought rcasonably to have anticipated the consequences whick
ensued. The case may be added to many others in the English
courts which relate to reckless dealing with firearms, and though
each case must more or less depend upon its particvlar circum-
stances, we think the decision may be profitably consulted by those
who have to consider the liability of persons in possession of
dangerous instruments.—Solfcitor's Jouraal.
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ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.;

PRINCIPAL AND AGERT—AUTHORITY OF AGENT—CONTRACT BY AGENT IN
NAME OF HIS PRINCIPAL BUT IN HIS OWN INTEREST—LIABILITY OF PRINCIPAL.
In Hambro v. Burnand (1go4) 2 K B. 10, the Court of Appeal
‘Collins, M.R., Romer and Mathew, 1..]J].) have reversed the
decision of Bigham, J. (1003} 2 K.B. 399 (noted ante vol. 39, p.
7131 The defendants, other than Burnand, had given written
authority to Burnand to underwrite policies, and among others he
underwrote a policy guaranteeing the solvency of a certain com-
pany which he was personally interested in keeping afloat. The
plaintiff did not inquire into his authority when accepting the
policy. Bigham, J., came to the conclusion that tiw principals
micht under these circumstances repudiate the act of their agent,
but as Romer, L.]., points out, if the plaintiff had inquired into
Burnand's authcrity and had seen the writing it would have been
hopeless to argue that his principals could afterwards as against
persons dealing bona fide with hin;, have repudiated his acts done
within the limits of that authority, on the ground that he had acted
from sinister motives, and the mere fact that they did not inquire
into his authority was really immaterial, by so doing they merely
ran the risk of his having in fact the authority to enter into the
contract which he claimed to have; but having in fact that
authority, the plaintifis, who had acied bona fide, could not be
affected by the fact that the agent in exercising it was actuated by
improper motives.

HABEAS CORPUS —JURISDICTION-—~WRIT OF HAB. CORP. DIRECTED TO PERSON
OUT OF THE JURISDICTION AT DATE OF ORDER THEREFOR—(R.S.0., c. 83,
S, 1.)

In The King v. Pinckney (1904) 2 K.B. 84, the Court of Appeal
(Collins, M.R., and Mathew and Cozens-Hardy, 1..J].) have
determined that there is no jurisdiction to order the issue of a writ
of habeas corpus against a person who, at the time of the making
.f the order, is out of the jurisdiction of the Court. In this case the
applicant for the writ was the father of a child in the custody of

yius e v
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her mother who was out of the jurisdiction, and Walton, }., whose
attention was not drawn to that fact, made the order and a writ
wasissued. subsequently, on appeal, the Divisional Court quashed
the writ, but gave leave tc issue a new writ which was ordered to
lie in the office nntil there should be an opportunity of serving it
within the jurisdiction, but the Court ¢f Appeal held that was
unwarranted by the practice on the simple grcund that the Court
had no jurisdiction to make any order for such a writ as against a
person out of the jurisdiction of the Court.
LANDLORD AND TENARMT —Lease OF PUBLIC HOUSE-- COVENANT BY LESSEE
NOT TO *‘SUFFER™ ANY ACT TO BE DONE TO FORFEIT LICENSE ACT OF
SUB-LESSEE—"'* ASSIGNS.™
IWilson v, Twamiey '1904) 2 K.B. 99, was an action by land-

lord against tenant for breach of a covenant whereby the lessce for
himself and his ** assigns ” bound himself not to do or ™ suffer " any
act to be done on the demised prem:ses wher:by thbe li -ense might
be forfeited, or its renewal refused. The defendant had sub-let the
premises (a public house) and the sub-lessee had permitted acts to
be done in consequence of whichi a renewal of the licen..: was
refused. The plaintiffis were assignees of the reversion and the
defendants were assignees of the lease, and there was no question
that the covenant ran with the Jand. The only question was,
whether the defen lant was responsibie ior the act of his sub-
lessee, and the Court of Appeal (Collins, M R., and Romer and
Mathew, L..]}.) held that he was not, and the fact that, owing to
the loss of the license, the premises had lost the character cof a
public house and become an ordinary dwelling, was held not to be
a breach of a covenant that no other business than that of a public
house should be carried on on the premises.
GAMING DEBY--CoXN~IDERATION—WITHDRAWAL OF LETTER TO DEBTCR'S CLUB
—-ILLEGAL CONSIDERATION--BILL OF EXCHANGE,

In re Browme (1904 2 K.B. 133, although a case in bank-
ruptcy, is deserving of attention. The case turned on the validity
of certain bills of exchange which the holder claimed to prove
against the bankrupts' estate. The trustee set up that they had
been given for an illegal consideration and were null and void.
The facts were, that the debtor h. d had betting transactions with
Martingell and £ 800 was due to him in respect thereof.  Martin-
gell brought an action for the £800 in which the debtor set up the
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Gaming Act and the action was dismissed. Martingell then wrote
tc the committee cf a club of which thev were both members com.-
plaining that the debtor had failed to py his debts of honour. On
learning this the debtor applied to Martingell to withdraw the
leti>r and in consideration of his so doing gave him the bills of
exchange in question. Buckley, J., held that the withdrawal of
the letter was a valid consideration for the giviug of the bills of
exchange, and that the defence of illegal consideration failed.
SALE OF G00DS- CONTRACT—*'  ABOUT AS PER SAMPLE —VARIATION IN
QUALITY BETWEEN BULK AND SAMPLE—VALIDITY CF CUSTOM AS TO SA];E BY
SAMPLE.

In re Walke, « & Shaw (1904 2 K.B. 152, was a cas stated by
an arbitrator. Barlev had been sold under a contract that it was to
be “about as per sample.” and which containcd an arbitration clause.
The bryer: having rejected the barley for not being up to sample,
the dispute was referred to arbitration and the sellers proved betore
the arbitrator that therc was a custom of the I.ondoa Corr Ex-
chinge applicable to such contracts by which the buyer was not
eatitled t~ reject for difference in quality unless it was excessive
or unrzazonable, and was so found by arbitration under the
contracz. The arbitrator proved that there was a variation in
qualitv from the sample, but that the infesiority was not excesaive
or unreasonable, and he avarded that the buyers were bound to
accept the barley with an allowanc in price in respect of the
inferiority. Channel, ], held that th. cu.tom was good in law,
being neither unreasonable nor uncertain nor contrary tc the
written contract, and he therefore upheld the award in favour of the
sellers,

HIGKWAYS - LOCOMOTIVES ~STATUTORY PROBIBITION AS TO SPEED OF LOCO-
MOIIVES  CRO'WN — PREROGATIVE,

In Cooper v. Hawkins (1904) 2 K.B. 164, the defendant was
prosecuted for the irfringement of a statutory provisiou regulating
the speed of locomotives on highwavs, The defendant was an
engineer in the sefs e of the Crown, and had driven the locomotive
on the oecasion complained of in the performance of his duty, and
the question was whether the statatory provision applied to a
servant of the Crown acting in the performance of his duty, the
Crown not being expressly named in the Act, and it was held hy
the Divisienal Court “i.ord  Alverstone, (7], and Wills and
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Channell, J].) that the Act did not apply to the Crown or its

servants, and therefore that the conviction of the defendant must

be quashed, there being no evidence that the defendant was

personally liable on the ground of nuisance or improper perform-

ance of his duty.

WILL— CONSTRUCTION—CHATTELS REAL— RENT CHARGE ISSUING OUT OF LFASE-
HOLDS—INTESTACY— NEXT OF Kix ESTATE CHARGES AcTs—(R.S.0O., ¢. 128,
s 37.)

In re Fraser, Lowtier v. Froser (1go4) 1 Ch. 726, An appeal
was brought from the decision of Byrne, J. (1904) 1 Ch. 111 (noted
ante p. 190), on which a question not discussed before Byrne, ],
was raised. By the will in question made in 1386 the testator
gave all his personalty except chattels real to his executors in
trust, and he gave all his real estate and chattels except what he
had otherwise disposed of by his will to his brother absolutcly.
In April, 1898, the testator entered into a contract for the purchase
of a rent charge issuing out of leaseholds. In July, 139¥, the
testator made the last of seven codicils to his will, in this codicil he
stated that his brother was dead, but he did not revoke the bequest
to him or the general bequest of personalty. The testator died in
August, 1898, the purchase money for the rent charge not having
been paid. The question was raised before the Court of Appeal
whether the exception of chattels real had not been made from the
general bequest to the executors of the personal estate merely for
the purpose of the bequest to the brother who had predeceased the
testator, and therefore as the specific bequest ot the chattels real
had failed, whether they did not fall into the general bequest of
personalty. but the Cr urt (Williams, Stirling, and Cozens-Hardy,
L.J].) declined to accede to that contention, and held that the
exception of the chattels real was good for all purposes, and con-
sequently that as to them there was an intestacy; and they
affirmed tne judgment of Byrne, ]., that the rent charge was a
chattel real and passed as on an intestacy, and that the next of kin
must take cum onere and were bound to discharge the unpaid
purchase money.

TRADEMARK—Fancy worDp —TABLOID,

In Wellcome v. Thompson (1904) 1 Ch. 736, it was held by
Byrne, J., and the Court of Appeal (Williams, Stirling and Cozens-
Hardy, 1..]].) (Stirling, 1..]., dubitante) that the word * Tabloid "
is a fancy word, and thercfore a good trade mark,
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ESTOPPEL iR PAIS—LEASE BY MORTGAGOR—AFFIRMANCE BY MORTGAGEE OF

LEASE OF MORTGAGOR. )

Keith v. Gancia {1904),1 Ch. 774, was an attempt on the part of
the assignee of a mortgagee of a leasehold interest to recover pos-
session of the property from a lessee of the mortgagor, and the
question was whether the plaintiff’s predecessors in title had not
affirmed the lease and estoppsd themselves and the plaintiff as
assignee from claiming paramount thereto. The case is unaffected
by the Conveyancing Act, 1881, which enables a mortgagor to
rr;ake leases in certain cases which would be valid against the
morteagee.  The facts were a little complicated, and were as
follows :—Gooch being a tenant of premises for sixty years, in
1892, by way of under lease for the unexpired term, less three
days. mortgaged them to Neve; the mortgagor afterwards, in
1892, leased the premises for z1 years to Gancia at a yearly rent
of £140, which lease contained a covenant not to sub-let without
leave vi the leasor or her assigns. In 1895 Neve foreciosed the
mortgage, but the last three days of the term were not got in by the
mortgagee, and Gancia was not a party to the foreclosure proceed-
ings. After the foreclosure Gancia continued in occupation, and
paid £140 rent to the mortgagee, and in 1899, w.th the leave and
license of Neve’s executors, sub-let part of the premises to one
Sinclair. Neve’s executors subsequently sold their interest to the
plaintiff, who had actual notice of the lease to Gancia and the sub-
lease to Sinclair, and the assignment was made express'y subject
to the under-lease to Gancia. Gancia subsequently became insol-
vent, and the plaintiff claimed to reccver possession both as against
his trustce and Sinclair by title paramounc. The case of the
plaintiff was very learnedly argued, but Joyce, J., was of opinion
that the plaintifl was effectually estopped by the acts of Neve's
executors, who had affirmed the lease of Ganciaand the sub-lease to

Sinclair, and it was not open to the plaintiff to disaffirm either
lease.

COMPANY - STATUTE OF LIMITATIONS—DIVIDENDS— REDUCTION OF CAPITAL BY

REPAYMENT TO SHAREHOLDERS.

In re Artizan’s Land and Morigage Co. (1904) 1 Ch, 796, was
an application by the liquidators of a company being wound up
for a declaration that the claims of shareholders in whose favour
warrants for dividends had been issued more than six years before
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the commencement of the winding-up were barred by the Statute
of Limitations, and also that certain shareholders who became
entitled to a return of 10s. per share on a reduction of the capital
more than six years prior to the winding-up, were also barred,
Byrne, ], held that the certificate of the shares being under seal,
and referring to the memorandum and articles of association, the
money payable to the shareholdess thereunder, whether as capital
or dividends, constituted a specialty debt to which the twenty
years' limitation was applicable.

PRACTICE — ADMINISTRATION—ORDER TO PAY COSTS OUT OF FUND IN COURT~-

PRIORITY OF ADMINISTRATORS' COSTS.

In re Griffith, fones v. Owen (1904) 1 Ch. 807, was an adminis-
tration action in which an order had been made for the payment
of the costs of all parties out of a fund in Court, the fund proved
insufficient for the payment of the costs of all parties in full, and
the administrator claimed to be paid his costs in full in priority to
the other parties. Farwell, ]., held, notwithstanding the general
terms of the order, he was entitled to this priority.

COMPARY _—TRANSFER OF SHARES— REFUSAL TO REGISTER TRANSFER OF

SHARES — FORM OF TRANSFER.

I re Letheby 719045 1 Ch. 815, Buckley, ], decided that
directors of a company acting under articles which nrovide that
any member may transfer his shares, “but every transfer must be
in writing in the usual, common form,” cannot properly refuse to
register a transfer merely because it omits particulars which,
though found in the common form, arc in the circumstances im-
material. In this case the transfer omitted the address of the
transferor and omitted to state the number of the share. The
transfcror had only one share in the company, and with the
transfer was sent the certificate of the share which showed the
transferor's address. These omissions, therefore, the learned judge
held immaterial.

LEASE — TENANTS' FIXTURES ~ FORFEITURE 'F LEASE-—REMOVAL OF FIXTURFS—

MORTGAGE OfF LEASE.

In e Glasdir Copper Works (1904) 1 Ch. 810. The question in
this case was whether certaiit tenants’ fixturcs were removable by
a mortgagee of a lease after the lease had been determined by for-
feiture. The lessee was a limjited company, and the lease contained
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a proviso that, in the event of the company going into liquidation,
the term should cease. The company had issued debentures which
constituted a floating charge on all its property, including the lease-
hold, and a debenture-holders’ action had been instituted in which
a receiver had been appointed, and he took possession of the
premises and obtained leave from a judge to sell the tenants’
fixtures, the lessor being represented and not objecting. Subse-
quently, and before removal of the fixtures, the company entered
into voluntary liquidation, whereby the lease came to an end, and
the lessor then claimed to be entitled to the fixtures as against the
receiver : but Joyce, ], held that, notwithstanding the termination
of the lease, the receiver was entitled to a reasonable time to
remove the fixtures under the order for sale previously obtained by
him, and that his rights under that order could not be defeated by
the subsequent voluntary act of the lessee.

ACCUMULATIONS —PAYMENT OF DEBTS—DEBTS PAID OUT OF CAPITAL—PRO-
VISION FOR RECOUPING CAPITAL — ACCUMULATIONS ACT 1800 (THELLUSSON
AcT, 39 & 4o Geo. 111, c. 98) 5. 2—(R.S.0., c. 332, 5. 3.)

In re Heathcote, Heatheote v. 7rench (1904) 1 Ch. 826. The
neat point decided by Eady, J., is that a provision in a will for
accumulating income for the purpose of recouping capital applied
in payment of debts is not “a provision for payment of debts ”
within s. 2 of the Thellusson Act (R.S.0,, c. 332, =. 3)

SOLICITOR- CosTs— COLLECTION OF RENTS— COMMISSION.

In ve Shilson (19go4) 1 Ch. 837, is a case that shews that only
strictly professional services are properly includabls in a bill of
costs of a solicitor. Possibly since the abolition of the rule
making the cost of taxations between solicitor and client turn upon
whether or not a sixth is struck off, the point involved in this case
is no longer very material in Ontario. The charges in questicn in
this case were a lump surn by way of commissipn for collecting
rents, Eady, J., held that the solicitor had no right to charge a lump
sum if the services were professional, but could only charge there-
for by items, and if the work was non-professional then it ought
not to be included in the bill. It may be observed that the taxa-
tion was Lad at the instance of a third party. The effect of the
decision was to strike the items out of the bill and leave the matter
of the solicitor's remuneration for the collection of the rents at
large as between the parties.
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PRAGTICE—COMPROMISE—ABSENT PARTIES—] URISDICTION—RULE 131A.

Saragossa & M. Ry. Co. v. Collingham (1904) A.C. 159, was an
appeal from the decision of the Court of Appeal in Collingiam v,
Sloper (1go1) 1 Ch. 7694 (noted ante vol. 37, p. 496). The majority
of the Court of Appeal there held that there was no jurisdiction
under Rule 131A to bind absent parties by a compromise order.
The House of Lords (Lord Halsbury, L.C., and Lords Macncgh-
ten and Lindley) gave no formal judgment, but expressed their
dissent from the views of Rigby and Stirling, L.J], in the Ceurt
below and reversed their decision.

COMPANY—FORFEITURE OF PARTLY PAID SHARES— SALE OF FORFEITED SHARES

—-CaLLs.

In New Balkis v. Randt Gold Mining Co.(1904) A.C.163, partly
paid shares in a li:nited company having been forfeited by the
company for non-payment of calls werc subsequently sold by the
company to the appellants—the certificate delivered to the
purchasers stated that they were to be deemed to be the holders
of the shares “ discharged from all calls due prior to the date” of
the certificate. S.ibsequently a further call was made on the shares
and the House of Lords (Lords Macnaghten, Davey, Robertson
and Lindley) sustained the judgment of the Court of Appeal
(1903) 1 K.B. 461 that the purcha<:rs were liable therefor. The
shares in question were for 5s. each on which 3s. 4d. had been
paid, the prior call, for non-payment of which the shares were
forfeited, was for 1s. 3d., the call made subsequent to the purchase
was also for 1s. 3d., the purchasers contended that the call having
been once made on the shares could not be made again, but their
lordships held that although the purchasers were relieved from ail
liability for the call made prior to their purchasc, they were never-
theless liable to all subsequent calls until the shares should be
fully paid np.

ANCIENT LIOHTS—SUBSTANTIAL INTERFERENCE—NUISANCE—LIGHT—ANGLE

OF 45 DEGREES— MANDATORY INJUNCTION.

Colls v. Home and Cclonial Stores (1gog) A.C. 179, is a very
important decision on the subject of ancient lights, inasmuch as
the House of Lords have reversed the judgment of the Court of
Appeal in this case (1902) 1 Ch. 302 and also overruled its decision
in the prior case of Warren . Brown (1902) 1 K.B. 15 (noted
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ante vol. 38, p. 189). The Court of Appeal had taken the view
that any appreciable obstruction of ancient lights constituted an
actionable wrong for which a mandatory injunction to remove the
obstruction might properly be granted; their Lordships (L.ords
Halsbury, L.C, and Lords Macn.ghten, Davey, Robertson and
Lindley) however have taken a more liberal view of the matter,
and have come to the conclusion that it is not every interference
with an ancient light which will give a right of action; in the
words of Lora Hardwicke, adopted by the Lord Chanceiler “it is
not enough to say that it will alter the plaintiff’s lights;” in order
to entitle a plaintiff to relief ie must show a substantial diminution
amounting to a rujsance, o1 which sensibly affects the plaintiff’s
premis~+ and makes them less fit for occupation.  In the present
case the defendant’s building was on the opposite side of a street
40 ft. wide, and though the plaintiff's lights were diminished, he
had still sufficient for ordinary purposes.

LANDLORD AND TERANT—CONDITION TO TAKE OVER SHEEP ON EXPIRATION

OF LEASE —FORFEITURE OF LEASE.

In Breadalbane v. Stewart (1904) A.C. 217, the appellant had
entered into an agreement with a tenant that on his “away going
ut the expiration of the lease™ he would take over the tenant's
sheep at a valuation. The lease contained a proviso for forfeiture
of the term for nonpayment of rent, and under this proviso the
lease was forfeited ; the House of Lords, on appeal from a Scotch
Court, held that the agreement to take over the sheep did not
apply to an “away going " by reason of forfeiture, but only applied
to an away going at the contemplated expiration of the term for
which the lease was granted by effluxion ot time.

SALE OF 300D$ -APPROPRIATION OF GOODS TO CONTRACT.

In Retd v. Macbetle (19o4) A.C. 223, a contract had been made
by the defendants with one Carmichael for the building of a ship,
the contract provided that “ the vessel as shc is constructed all the
engines, boilers and machinery and all raaterials from time to time
intended for her or them whether in the building yard, workshop,
river or elsewhere, shall fmmediately as the same proceeds, become
the property of the purchasers (the defendants) and shall not be
within the ¢ wnership, control or disposition of the builders, but the
builders shall at all times have a lien thereon for their umnpaid
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purchase money.” Before the ship was completed the builders
became bankrupt. At the date of the bankruptcy there were
lying at railway stations a quantity of iron and steel plates at the
orders of the ship builders, intended and marked by Lloyds for the
defendant’s vessel. These piates were claimed by the trustee in
bankruptcy of the ship builders, and also by the defendants under
the above mentioned clause of this contract. The House of Lords,
overruling the Scotch Court of Session, held that the defendant’s
contract was for a complete ship and the materials in question
could not be regarded as appropriated to the contract, or sold to
the defendants, and that the clause in the contract did not operate
until there had been an actual incorporation of the materials in the

vessel.

SHIP—-CHARTER PARTY— UNSEAWORTHINSS AT STARTING—PERSONAL NEGII-

GENCE OF OWNER.

City of Lincoln v. Smit (1904, A.C. 250, was an action by the
~harterers of a vessel for damages occasioned by the personal
negligence of the shipowner. The charter party contained no
provision exempting the ownar from liability for damages occa-
sioned by his personal negligen-e, and the loss in question was
occasioned by the vessel being so laden by his orders as to be top,
heavy at starting, with the result that her deck cargo was partly
jettisoned and partly swept overbcard in a gale which otherwise
the vessel would have weathered in safety. The Judicial Com-
mittee of the Privy Council (Lords Macnaghten and Lindley and
Sir Arthur Wilson and Sir John Bonser) under these circum-
stances found no difficulty in affirming the judgment of the
Australian Court holding the owner liable for the loss so occa-
sioned.

That Mr. Augustine Birrell, K.C,, possesses literary enthusiasms,
matters which have been said to be dangsrous to the lawyer and
fatal to the critic, is manifest in the following observation on Lord
Acton’s letters, which have been recently published : “ There might
well be some solemn household rite to celebrate the placing of
such a book in the library.” Lord Acton was a lover of “liberty
based on the people’s will,” and his test of liberty is “ the security
of minorities.” A lawysi may well admire such political
philosophy. '
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REPORTS AND NOTES OF CASES.

Dominion of Canada.

SUPREME COURT.

Que. } PROVIDENT SavINGS LIFE SOCIETY v. BELLEW. [May 23.
Life insurance— War risk—Service in South Africa—Extra premium—
Special condition— Consideration for premium.

Policies on the lives of members of the fourth contingent for the war
in South Africa were issued and accepted on condition of payment in each
case of an extra annual premium “whenever and as long as the occupation
of the assured shall be that of soldier in army of Great Britain i time of
war.” Each policy also provided that ‘“the assured has hereby consent to
engage in military service in South Africa in the army of Great Britain any
restriction in the policy contract to the contrary notwithstanding.” The
restrictions were against engaging in naval or military service without a
permit and travelling or residitg in any part of the torrid zore. The
contingent arrived in South Africa after hostilities ceased and an action
was brought against the company for return of the extra premium on the
ground tha: the insured had never been soldiers of the army of Great
Britain in the time of war.

Held, Davigs, ]., dissenting, that the risk taken by the compzny of
the war continuing for a long time and the insurance remaining in force so
long as the annual premiums were paid was a sufficient consideration for
the extra premium and it could not be recovered back.

Held, also, that the permssion to engage in war in South Africa was
a waiver of the restriction against travelling in the torrid zone.

Appeal allowed with costs.

Greenshields, K.C., and Lafamme, K.C., for appellants.  Ryan and
Garneau, for respondent.

Que.] [May 25.
MonTrEAL PARK, ETc., R.W., Co. ». CHATEAUGUAY, ETC., R.W. Co,

Constriuction of railwav— frijunction—Interested pariv—Public corpora-
trons- Franchises in public interest—Lapse of chartered powsrs—

S Railway” or ¢ Tramway -—Agreement as to local tervitory—-In-

valtd contract— Public policy— Worr for general advantage of Canada

--Limilation of porwers.

An agreement by a corporation to absiain from exercising franchises
granted for the promotion of the conv:nience of the public is invalid as
bi 2y contrary to publ'c policy and cantiot be enforced by the courts.

Per Sepcewick and KinraM, JJ.—A company having power to con
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struct a railway within the limits of a municipality has not such an inter'est
in the municipal highways as would entitle it to an injunction prohibitlng
another railway company from constructing a tramway upon such highway®
with the permission of the municipality under the provisions of article 479
of the Quebec Municipal Code.: The municipality has power, under the
provisions of the Municipal Code, to authorize the construction of 2 tram”
way by an existing corporation notwithstanding that such corporation b2
allowed its powers as to the construction of new lines to lapse by non-user
within the time limited in its charter.

Per GIROUARD and Davims, JJ.—A railway company which
allowed its powers as to construction to lapse by non-user within the time
limited in its charter and which does not own a railway line within the
limits of a municipality where such powers were granted has no int.eres
sufficient to maintain an injunction prohibiting the construction theréi” 0
another railway or tramway. Where a company subject to the Dominio?
Railway Act, with powers to construct railways and tramways, has aHO.wC'
its powers as to the construction of new lines to lapse by non-user Wltt.n
the time limited, it is not competent for it to enter into an agreement ‘f”t
a municipality for the construction of a tramway within the municiP®
limits under the provisions of art. 479, of the Quebec Municipal Code:
Appeal allowed with costs. C

Macmaster, K.C.,and Campbell, K.C., for appellants. Lafleu?, KL
and Beaudin, K.C., for respondents.

has

Province of Ontario.

COURT OF APPEAL.

1 8.
From Boyd, C.] FARLEY v. SANSON. |_Apf’1

Landlord and tenant—Lease——Rmewal——Arbz'tratz'on—-Apﬁﬂl'”_t”fmt
arbitrators— Procedure— Interference by injunction— ]urisa’tzﬂ””'

A lease contained an agreement for renewal upon the following teﬂ:de
-the lessors were at liberty to elect either to take the improvemeﬂts “;t
by the lessees at a valuation or to grant a new lease for a further ter %1 o
rent to be fixed by arbitrators, one to be chosen by the lessors, on€
lessees, and a third by the two, provided that if either party r€ u§z
neglected to appoint an arbitrator within 7 days after being l‘equ,"rawr,
writing by the other to do so, the other might appoint a sole al‘.b‘t e
whose award should be final. After the original term had expireth £bi-
lessors served upon the lessees a notice requiring them to appoint an
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trator. The lessees answered by stating that they contended that the
lessors had no longer any right to insist upon a renewal, and protesting
against any arbitration, but at the same time naming an arbitrator. The
lessors did not accept this as an appointment of an arbitrator, and assumed
to appoint a sole arbitrator as upon default for 7 days after notice.

Held, affirming the judgment of Bovp, C., (5 O.L.R. 105,) that the
lessees had made a valid appointment of an arbitrator, and the lessors had
no right to appoint a sole arbitrator; and that the lessees were entitled to
resort to the court to have the lessors restrained from proceeding before a
sole arbitrator and to bave a determination of their contention that the
lessors had no right to insist upon a renewal.

North London R. W. Co. v. Great Northern R. W. Co., 11 Q. B, D.
30, and London and Blackwall R. W. Co. v. Cross, 31 Ch. D. 354,
distinguished.

Direct United States Cable Co.v. Dominion Telegraph Co., 28 Gr. 648,
8 A.R. 416, followed.

Semble, per CoLER, J.A., that the lessors could not require the lessees
to appoint an arbitrator w1thout having first or at the same time appointed
one on wctr own behalf.

Marsh, K.C., for appellants.  Delamere, K.C., for respondents.

From Teetzel, T.] REeyNoOLDS 2. TRIVETT. [April 18.

Limitation of actions— Tille to land—Cancellation of deed—Cloud on title
—Plar and survey—Real Property Limilation Act—Acts of ownership
—Lands in statz of nature— Fence butlt before entry—Cutting wood—
Pasturing cattle—Commencement of statutory period— Knowledge of
Irue owner.

The plaintiff claimed cancellation of a deed as a cloud upon his title
50 far as it affected 14 acres of land as to which the plaintiff all_ged
title in himself, and sought an injunction and damages in respect of
trespass thereon.

Held, upon an examination of defendant’s title;deeds, that they did
not in fact convey the 14 acres, aor even profess to do so, and theiefore
the plaintiffi was not entitled to cancellation of the deed.

Held, also, upon the evidence, that the plaintifi had established his
paper title to the 14 acres, and had suficiently proved the correctness of a
survey and plan shewing that the 14 acres were outside of the land covered
by the defendant’s title deeds.

The defendam contended that e had exercised such acts of owner-
ship upon the 14 acres more than ten years before action as had
dispossessed the plaintiff, and constituted such a possession by himself as
1o bar the action. The 14 acres had never been built npon or cleared or
cultivated o resided upon. The dafendant relied upon the building of a
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brush fence along the south limit of the 14 acres in 1830 or 1881 by his
predecessor in title. At that time the title to the 14 acres was still in the
heir; of the patentee, who had never taken possession,

Held, that the building of the fence was of no significance as an act
of ownership. Being built on the land while it belonged to the heirs of
the patentee, it became their property, and the plaintiff having become the
owner and having entered in 1888, before the statutory period had run, it
became his property as absolutely as if he had built it himself.

The defendant also relied upon acts done since 1888, namely, cutting
and removing wood and pasturing cattie upon the 14 acres.

Held, that these acts, being intermittent and isolated, were merely
occasional acts of trespass, and insufficient to constitute possession of the
kind required by the statute to bar the true owner.

Sembie, also, that the iand being in a state of nature, and there being
no evidence that the grantee of the Lrown, or his heirs or assigns. had
taken actual possession, by residing upon or cultivating any portion
thereof, until the plaintiff acquired the title of the heirs in 1885, or hat
they or any of them had any knowledge before that date of the iand
having been in the actual possession of the defendan: or of any one under
whom he claimed, even if the defendant’s acts amounted to possession, he
could not claim to have acquned a title to it, for in such a case time runs
from knowledge by the true owner of the entry on his land, and must have
run for 20 years to bar his title.

Judgment of TEETZEL, J., reversed.

Jokn MacGregor and E. R. Reynoids, for appellant. /. H. Moss,
for respondent.

HIGH COURT OF JUSTICE.

Street, 1.] [April 22
Toro4T0 GENERAL TRUSTS CORPORATION 7. CENTRAL ONTaRIO R.W. Co,
Pledge—Securities— Bank — Power of sale — Construction —- By giving

notice” — Abortive auction sale-~Subsequent private sale—Bona fide

purchasers for i alue.

As collateral securit; to a prowmissory note the makers deposited with
a bank certain railway boiads, and by 12 memorandum of hypothecation,
auvthorized the bank, upon Gefault, *‘from time to time to seil the said
secutities, etc., by giving 15 days’ notice in one daily pape: published in the
City of Ottawa, etc., with power to the bank to buy in and resell without
being liable for loss occasioned thereby.” Default having been made,
notice of intention to sell was duly published, and, pursuant to the notice,
the bunds were offered for sale at public auction, after two postponements




Reports and Notes of Cuses. 509

at the request of the pledgors, but no sale was made for want of bidders.
The bank aftervards made a private sale of the bonds without further
notice.

Held, that the words ** by giving ¥ in the memorandum were equivalent
to “after giving” or “first giving ™ or ‘‘giving,” and the condition of
publication of the notice having been performed, the power tc sell arose
and might be exercised afterwards without a fresh notice.

Held, also, that there was nothing upon the evidence to shew that the
purchasers were not boaa fide purchasers for value or that they had any
reason to suppose th=t the bank were not authorized to sell; and under
these circumstances the construction of the power of sale should not be
strained against the purchasers.

G.T. Blackstock, K.C.,and 7. P. Galt, for purchasers. J. H. Moss,
an