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THE NEW POLITICS OF GREAT LAKES WATER DIVERSION:
A CANADA-MICHIGAN POLITICAL INTERFACE'

At first glance, the troubling question of whether or not to divert the water of the
Great Lakes to other water shortage areas of the nation appears to be, to paraphrase Hamlet,
quite simple: to divert or not to divert, that is the question. And, despite the fact that the
Great Lakes constitute 18% of the world’s supply of fresh surface water and almost 95% of
the U.S. fresh surface water, the uniform response the Great Lakes states through the 1980’s
has been equally simple: no diversion to other sections of the country for development
purposes. Similarly, the position of Canada on water diversion according to the Consul
General remains, “We are opposed to all diversions from the Great Lakes to meet the needs
of communities outside the basin.””

While this no diversion policy may have been politically popular and useful for the
Great Lakes states in the 1980’s, the decade of the 1990’s and beyond pose more difficult
political issues. No longer is the mega diversion of Great Lakes water outside the region
looming as the primary threat to the region’s water supply. Rather this threat has been
overshadowed by smaller diversion requests that may cumulatively form an equally
formidable threat to Great Lakes levels. Furthermore, the states requesting these smaller
diversions are not from other regions of the country but from portions of Great Lakes states
that are outside the Great Lakes basin. (See Figure 1 depicting the Great Lakes basin)

In reality, the question of Great Lakes water diversion is an issue that is as politically
complex as the ecoregions of the region shown in Figure 1. With the notable exception of
Michigan, every Great Lakes state is only partially within the basin. Therefore, a diversion
issue arises whenever any Great Lakes state requests to withdraw water from the basin to a
region of their state outside the basin boundaries. Some of these states already are feeling
internally-generated political pressures that have led them to request water diversion projects,
threatening the symbolically united political stance of the region reflected in its anti-diversion

'The research for this article was funded in part by a research grant from the Canadian
Embassy.

Charles, Anne. Letter to Governor John Engler. 14 August, 1991 concerning the
proposed Lowell, Indiana diversion.
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water policy.?

With increasing regional consumptive use’ pressures on a surprisingly fragile Great
Lakes water supply’, the de facto political strategy facing the region’s stakeholders has
evolved from a policy of blanket denial of out-of-basin diversions to one whose aim is to
ensure that new diversions do not permanently compromise the water levels necessary to
maintain the ecological integrity of the basin. Needless to say, this new political strategy is
considerably more complicated than the historical no diversion strategy and, consequently, is
the focus of this article.

Drawing upon past and current survey research and position papers of the various
stakeholders in the Great Lakes basin as well as official correspondence, this article explores
the political dimensions of water diversion in order to identify politically acceptable criteria
for evaluating future water diversion proposals. In the process of identifying these criteria,
the author will explore the legal and political changes that have led to a political environment
more likely to be sympathetic to diversion projects. Canada and Michigan, as the two
governmental entities most affected and thus most sensitive to diversion projects®, will be
compared to determine how water diversion criteria can be crafted to meet their individual
and sometimes divergent water diversion political strategies.

The Rise and Demise of the Historic Great Lakes Anti Diversion Strategy

Before the approval of the Pleasant Prairie, Wisconsin, water diversion project in 1989,
the Great Lakes had only five existing diversions’. The five diversions have had a long
history associated with the development of the region and only two of them actually divert
water out of the basin. Despite the interstate and international nature of the Great Lakes and
thus the potential preemptive authority of the U.S. government, the riparian states of the Great

sMoskal, Jerry. "Canada, 8 states vow to fight lakes diversion plan", Lansing State
Journal, 8 May, 1983: p 1B.

“For purposes of this article the term consumptive use of water is water withdrawn or
withheld from the Great Lakes by entities within the Great Lakes basin while the term
diversion is the transfer of water from the Great Lakes to another watershed. In 1992,
consumptive use of water in the Great Lakes Basin increased by 37% over the previous year.

’It is estimated that only one percent of the waters of the Great Lakes are renewed
each year.

%It is estimated that Michigan and the province of Ontario constitute 45% of the total
consumptive use of Great Lakes water.

"The Long Lac and Ogoki (Canada), the Lake Michigan diversion in Chicago, the
Portage Canal in Wisconsin, and the New York state Barge Canal.
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Lakes historically have exercised substantial authority in the region’s water policy, particularly
in the area of water diversion issues.

The history of Great Lakes water resources management (or mismanagement) is
beyond the scope of this paper.® However, suffice it to say that the region has been
considered as a source of water for a host of mega diversion projects ranging from coal
slurry pipelines in the West to a source of drinking water for New York City.” From state
antiexportation statutes'* to the “watershed limitation of eastern riparian law, the states of the
region have successfully forestalled major diversion projects dating back to the 1960’s,
arguing that these diversions would not be cost effective; and, more importantly, would
permanently lower Great Lakes water levels, leading to a series of additional impacts
including reduced hydroelectric power output; shallower navigation channels; loss of
productive coastal wetlands; reduced shoreline, dockage and property values; and loss of fish
spawning grounds.

The regional no diversion strategy seemed to have made the Great Lakes water
relatively safe from major interstate diversions unless they were accomplished by interstate
compact or congressional allocation.!' As one water expert observed, “As a political matter,
neither Congress nor the states would act affirmatively (on a major interstate diversion) unless
the area of origin consented to the transfer.”"

*For an interesting and concise overview of Great Lakes water management, see “ A
new Era for Regional Water Resources Management: A Great Lakes Case Study”, by Michael
Donahue, the 1996 Wayne S. Nichols Lecture delivered at Ohio State University, Columbus
Ohio on November 14, 1996.

’The Grand Canal project was a proposal to connect the Hudson Bay and the Western
U.S. with the Great Lakes , which would serve as a storage basin for water to be tapped when
needed (proposed in the late 1950’s through the 1980’s). The concept of linking New York
City with Lake Ontario water was proposed in the mid-1960’s and the mid-1980’s. Other
proposals have included a coal slurry pipeline proposal linking Lake Superior with Wyoming,
a North American Water and Power Alliance plan in the mid-1960’s linking the Great Lakes
with the Mississippi and Hudson River to Mexico, and other proposals to meet the needs of
water shortage western states.

"“Michigan passed such an embargo law on out-of-state diversions (the Michigan Great
Lakes Preservation Act, P.L. 130) which became effective August 2, 1985.

""Goldfarb, William. Water Law, 2d ed. Chelsea, Michigan: Lewis Publishers, 1988.
pi 7.
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Indeed, the U.S. government historically has shown sensitivity to Canadian as well as
Great Lakes concerns about major water diversions. In 1954, President Eisenhower vetoed a
bill to increase the Chicago diversion in part because of Canadian concerns.” In 1976 the
U.S. Department of State advised against a bill to authorize an increased diversion at Chicago
because of what it perceived were legitimate Canadian concerns. In short, the Great Lakes
seemed secure in protecting its water from major out of basin water diversions despite the
precarious nature of state legal authority.

In 1982, the U.S. Supreme Court struck down a Nebraska anti-exportation water
statute and ruled that groundwater was an article of interstate commerce, weakening one line
of state defense to water diversion and potentially opening the door to new Congressional
intervention.” Subsequent court cases indicated a need for an evenhanded approach to in-
state and out-of- state water users in state water withdrawal statutes. The response of the
Great Lakes states and the premiers of Ontario and Quebec was to sign a Great Lakes Charter
in 1985. Principle IV of the Charter provides the following prior notice and consultation
provision:

It is the intent of the signatory States and Provinces that no Great Lakes State or
Province will approve or permit any major new or increased diversion or consumptive
use of the water resources of the Great Lakes Basin without notifying and consulting
with and seeking the consent and occurrence of all affected Great Lakes States and
Provinces.

* * *

Consultative Procedures. The principle of prior notice and consultation will apply to
any new or increased diversion or consumptive use of the water resources of the Great
Lakes Basin which exceeds 5,000,000 gallons (19 million liters) per day average in
any 30-day period.

Although not legally binding like an interstate compact, the Great Lakes Charter
represented a symbolically united political stance against out of basin diversions. The basin
was also protected by Article III of the Boundary Waters Treaty of 1909 which provided:

It is agreed that, in addition to the uses, obstructions, and diversions heretofore
permitted or hereafter provided for by special agreement between the Parties hereto,
no further or other uses or obstructions or diversions, whether temporary or
permanent, of boundary waters on either side of the line, affecting the natural level or
flow of the boundary waters on the other side of the line, shall be made except by
authority of the United States or the Dominion of Canada within their respective

BWhitehead, M. Digest of International Law, volume III, pp. 790-791.
14458 U.S. 941, 102 S. Ct. 3465, 73 L. Ed. 2d. 1254 (1982).
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Jjurisdictions and with the approval, as hereinafter provided of a joint commission, to
be known as the International Joint Commission ....nor are (these) provisions intended
to interfere with the ordinary use of such waters for domestic or sanitary purposes.

However, it should be noted that this treaty provision applies only to diversions that affect the
“natural level or flow of the boundary waters”, thus limiting its applicability to large scale
diversions and to “boundary waters”, which the U.S. argues does not include Lake Michigan."
These two caveats would prove to be important limitations on the ability of Canada to control
the issue of smaller scale diversions from Lake Michigan.

Finally, the anti-diversion trilogy of authority was completed by provision added to the
Water Resources Development Act of 1986, which included the following provision:

“(d) No water shall be diverted from any portion of the Great Lakes within the United
States, or from any tributary within the United States of any of the Great Lakes, for
use outside the Great Lakes basin unless such a diversion is approved by the Governor
of each of the Great Lakes States”. [Illinois, Indiana, Michigan, Minnesota, Ohio,
Pennsylvania, New York, and Wisconsin]'®

Despite continued water shortage issues in other regions of the United States and the
shrinking political power of the Congressional delegation to stop repeal or modification of the
statutory veto Congress granted the basin’s governors, the Great Lakes states generally turned
their attention to water quality issues'’ and left unarticulated how to handle requests for
diversions utilizing their newly acquired veto authority.

However, the seeds of political disunity in the region became apparent even before
Congress granted gubernatorial veto power to the Great Lakes states. Preserving water levels
against water diversions in 1985 and 1986 when all of the Great Lakes states except Lake
Ontario reached their highest level in a century raised mixed sentiments by shoreline property
owners victimized by beach erosion, who saw water diversion as a “quick fix” for reducing
the damaging high water levels. In 1988, the Governor of Illinois was the first governor to
officially to break ranks among the region’s states on the no diversion regional strategy by
requesting the U.S. Corps of Engineers to increase the diversion of water at Chicago to handle
drought-induced low water navigation problems in the Mississippi River (affecting ships in
Illinois connecting waters). The response was swift from Canada, with the headline in a

Since Lake Michigan is entirely within U.S. waters, it is argued that the IJC has no
jurisdiction over diversions from that lake, even though it flows into the boundary waters.

1842 USC sec. 1962d-20 (Water Resources Development Act of 1986, sec. 1109.

""However, as U.S. Supreme Court Justice Sandra Day O’Connor noted in Jefferson
County Public Utility District v. Washington No. 92-1911, the distinction between water
quality and water quantity is an artificial one. (May 31, 1994)
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Canadian paper calling such a proposal “dangerous™* and the U.S. Corps later withdrew its

request for the increased temporary diversion."

Despite the fact that this 1988 Corps diversion attempt was unsuccessful, it was
nevertheless clear that the political solidarity of the region’s states and provinces upon which
the Great Lakes Charter depended was weakening. Furthermore, the fact that the Water
Resources Development Act of 1986 granted veto power to U.S. governors reduced the ability
of the Canadian provinces to influence Great Lakes diversion issues in Lake Michigan,
contrary to their equal status to states under the Great Lakes Charter.

What may have inflicted a mortal wound to the traditional Great Lakes water diversion
ban strategy came from a tiny town known as Pleasant Prairie, Wisconsin, where a request
for Lake Michigan water to meet safe public drinking water needs first officially pitted Great
Lakes states against each other over a new out of basin water diversion.

What made this situation unusual was that Pleasant Prairie, although a part of the
Great Lakes state of Wisconsin, was considered geographically outside the Great Lakes basin
and thus subject to gubernatorial veto power by any of the Great Lakes state governors.
While the size of the diversion was small and by itself unlikely to have any significant impact
on Great Lakes water levels, the region’s historic no diversion policy was clearly threatened
from a precedential standpoint by Wisconsin and a number of other states sympathetic to
Pleasant Prairie’s plight (and perhaps foreseeing similar situations in their own states). Only
Michigan (which was wholly within the Great Lakes basin and, unlike Canada, possessed a
Congressionally empowered veto) had the luxury of looking at this project from a regional
versus more parochial perspective.

PLUGGING THE DIKE OF DISSENSION:
WATER DIVERSION POLICY ON HOLD

The debate over Pleasant Prairie’s water diversion request in 1989 was a painful one,
as correspondence among the region’s governors will attest. Without delving in to the details
of the project, the outcome of the project was a half-hearted approval ( or perhaps better
stated a lack of formal objection) to the proposal by the region’s governors for a variety of
reasons. For example, Michigan abstained from using its gubernatorial veto, believing that

"%<proposal to divert Great Lakes water called dangerous.” Toronto Star, 19 March,
1987: A 10.

"“The U.S. Army Corps of Engineers initially cited their authority to increase the
Chicago diversion in navigational emergencies under USC Title 33, section 1, but still sought
Great Lakes Governor approval under the WRDA of 1986 cited in footnote 15.

:



this would be a temporary diversion and that a veto would likely anger Wisconsin and other
states supporting the Wisconsin petition. Canada had no formal role in the final decision to
permit this diversion as they had no veto authority, but they did express their concern in their
role as a signatory of the Great Lakes Charter.

However, it was not long after the Pleasant Prairie diversion project had been
“approved” that the region’s governors were faced with a similar request from another
community -- Lowell, Indiana -- located outside the basin but within another Great Lakes
state. It became apparent from this proposal and several others on the horizon that the ad hoc
policy of Pleasant Prairie could not be extended indefinitely without totally undermining the
no out of basin water diversion policy altogether.

For Michigan, the problem was even more acute. As one news reporter observed:
“Because Michigan lies almost entirely within the basin, it has incredible clout. The state will
never need the other states’ approval to use water.” 2 However, as G. Tracy Mehan, the
Director of Michigan’s Office of the Great Lakes also observed in the same article, “But if
Michigan vetoes all their (other Great Lakes states) proposals, the other states may become so
frustrated that they break away from a united stand on water diversions.’”!

Like Pleasant Prairie, the Lowell diversion project raised public health drinking water
concerns. While Lowell was distinguishable from Pleasant Prairie on several fronts including
its permanent nature, the real issue was a political one of where to draw the line on these
Great Lakes state diversion requests. It was clear from the transcripts of the hearings on the
Lowell diversion request that most states, notably with the exceptions of Michigan and New
York, were sympathetic to Lowell’s plight. :

With New York unlikely to cast a veto against the Lowell request for political
reasons,” Great Lakes United member Bruce Kershner summarized the unfortunate position
Michigan faced if it vetoed the Lowell diversion request:

“ Michigan is going to be the scapegoat, the seeming villain in all this when in reality,
Michigan, because of its central location surrounded by four lakes is the one that is
forced right now to take that basin wide position — that basin wide view in being
willing to stand up and veto this in spite of the fact that its against the tide of the
other states.” We think the other states are just not looking at the long term and at the

YPoulson, David. “The Fight for Water.” The Ann Arbor News, 4 March 1996: A-1.
s 7 3

# Schornack, Dennis. Memorandum to Governor John Engler . 13 August 1991 which
outlines Governor Cuomo’s likely political rationale for not opposing the Lowell diversion.

8



ecosystem view.”?

Accordingly, Michigan’s Governor Engler signaled the formal end of the no diversion
Great Lakes regional policy by stipulating specific conditions under which out of basin
diversions would receive Michigan approval,

“We are not saying that there are no circumstances under which a proposal to divert
Great Lakes water out of basin can be approved. We believe that in order for a
diversion proposal to be approved, it must be demonstrated that there is an imminent
danger to public health, safety, and welfare, and that there is no prudent or feasible
alternative water supply. In addition, such proposals must contain plans to implement
meaningful conservation measures. Diversions should be developed with clean water
returned to the Great Lakes basin after use.”**

At the Lowell diversion conference, Ontario also moved away from its no diversion
stance and stated its specific concerns about the diversion, indicating issues of cumulative
impacts, precedent, compensation for loss values due to diversion, a specific approval process,
and a moratorium on diversion until a new ( and lower) trigger level for diversions is
officially established.””

After a May 8, 1992, conference on the Lowell diversion was concluded, Michigan
was the only one of the Great Lakes states to veto the Lowell proposal. New York abstained
while Ontario and Quebec sided with Michigan and opposed the diversion but had no formal
veto power.”® Governor Engler wrote to Governor Bayh indicating that his opposition was
based on four criteria: the availability of other water sources, the precedent of a permanent
diversion, the lack of a compelling need for this diversion, and the need for water
conservation measures and a means to return the used water to the Great Lakes.?’

Z«Report on the Disapproval of the Proposed Water Diversion....” op.cit.
*Engler, Governor John. Letter to Indiana Governor Evan Bayh, May 8, 1992.

25 “Report on the Disapproval of the Proposed Water Diversion from Lake Michigan to
Lowell Indiana, op. cit., 10.

%1d., at 3, 12.
2’Engler, Governor John. Letter to Governor Bayh. 8 May 1992.
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Governor Engler and the premiers of both Ontario and Quebec?® tried to steer the
water diversion debate away from particular diversion projects and towards the need to
develop adequate procedures or criteria to evaluate diversion proposals. However, Michigan
lost some of the high ground of advocating water diversion criteria and procedures in the
name of Great Lakes water level protection when it approved a Mud Creek Irrigation? project

use, not a diversion,
The Governor was criticized in newspapers® and by other state governors who argued

that Michigan’s position on Mud Creek was inconsistent with its position on the smaller
Lowell, Indiana project, if the state were truly concerned about water levels and not the
semantics of consumptive use versus diversion.”’ The premier of Ontario wrote to G. Tracy
Mehan, the Governor’s director of the Office of the Great Lakes, expressing concern about
the Mud Creek project and reiterating the need for water diversion criteria:

“ I continue to believe in the establishment of effective evaluation criteria before
proper consideration can be given to diversions, transfers, and consumptive use

proposals.”?

% Engler, Governor John, Letter to Quebec Minister of the Environment Pierre
Parades. 9 December 1993, acknowledging the need for comprehensive water diversion
criteria.

Authority for Irrigation Districts lie under MCL 279.201 et. seq., P.A. 205 of 1967.

Governor Engler argued that it was the Michigan Natural Resources Commission that
approved Mud Creek by a 5-1 vote (the dissenting vote was the writer of this article).

*See letters to Governor Engler from the governors of Ohio (June 15, 1993) and
Indiana (June 4, 1993).

Mehan, G. Tracy. Letter from Ontario Premier Bob Rae dated F ebruary 10, 1994,

“In the draft 1996 study tentatively entitled “Envied Waters: A Study for Great Lakes
United”, the authors (Carl Bolster and Bruce Kershner identify six sites as high potential for
Great Lakes water diversion, including Kenosha-Pleasant Prairie, Lowell-Gary-Hobart,

10



claim by Michigan and other Great Lakes states that Illinois was diverting more than the 3200
cfs of water from Lake Michigan permitted by U.S. Supreme Court decree, leading to a
mediated settlement between Illinois and the other Great Lakes states (with Michigan taking
the lead in the mediation) on October 9, 1996.

Most recently, the National Wildlife Federation, the Michigan United Conservation
Club (MUCC) and the Wisconsin Wildlife Federation have written to Governor Engler asking
that he veto a diversion of groundwater from the Crandon mine in Wisconsin to the
Mississippi River, arguing that this groundwater diversion is also covered by gubernatorial
veto.** The environmental groups obviously see Michigan’s recent positions on Lowell and
the Chicago diversion surplus taking as evidence that Michigan would be the most likely state
to protect the region.

It would also seem likely that Canada and its provinces, which have maintained a strict
no diversion policy similar to Michigan, might find that Michigan (of all the Great Lakes
states) best represents its interests when addressing water diversion issues over which Canada
has no veto power. Yet, it is clear that the old facade of Great Lakes unity on water
diversion policy is all but gone, and that compromises must be made to avoid the continued
political brokering of future water diversion proposals. It is equally clear that the old no
diversion policy has a strong symbolic value that still resonants positively among the voters in
Michigan and Canada, and thus care must be taken to ensure that modifications of the out of
basin water diversion policy are supported by the key stakeholders in Michigan and Canada.

Accordingly, the next section of this article examines the water diversion views of key
stakeholders in Michigan and Canada to determine what criteria would be acceptable to adopt
in order to reconstitute a politically acceptable, yet protective Great Lakes water diversion
policy reflecting the new political realities of the region.

GREAT LAKES STAKEHOLDERS AND WATER DIVERSION POLICY

The official position of Canada and the Council of the Great Lakes governors on the
issue of Great Lakes water diversion largely is reflected in the 1995 formal position of the
Great Lakes Commission (GLC), created by interstate compact and representing the Great
Lakes states including Michigan. The position of the GLC:

Indiana, Waukesha-New Berlin-Milwaukee, Wisconsin, Akron, Ohio, an increase in the
Chicago diversion, and New York City.

3National Wildlife Federation, et al.. Letter to Governor Engler. 7 February 1997.

11



United recounts the opposition by environmenta] groups to setting procedures in the original
Great Lakes Charter for obtaining approval of diversions. The report chronicles concerns that
proposed procedures would form a presumption that diversions were either acceptable or

*Great Lakes Commission. “Great Lakes Guide to Policies, Priorities, and Programs of
the Great Lakes Commission,”, Ann Arbor, Michigan, 1995- P lS.

seFarid, Claire, Jackson, John, and Clark, Karen. “The Fate of the Great Lakes”, The
Canadian Law Association and Great Lakes United, 10 February, 1997: p. 35,

“Non government Great Lake stakeholders from Michigan and Canada were identified
through previous involvement in IJC diversion issues as well as being listed in The Water
Network, a May, 1992, report to the IJC identifying major interest groups in the Great Lakes-
St. Lawrence River Basin.
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focus was on the governmental and non-governmental stakeholders of Michigan and Canada,
since these two governments have historically been the most sensitive to basin problems
associated with out of basin water diversion projects.

In order to develop a sample of major non-governmental stakeholders in Michigan
and Canada, a 1992 directory developed by an IJC work group entitled “Interest Groups in the
Great Lakes-St Lawrence River Basin™® was utilized. Consulting IJC reports and public
inputs from IJC hearings, this list was broadened to also include other major groups who have
formally participated in Great Lakes water levels/diversion issues in the past 10 years.”
Governmental stakeholders were drawn from a similar 1992 study devised to identify Great
Lakes governmental units entitled: “Institutions in the Great Lakes-St Lawrence River
Basin.”* Specific individuals were identified and targeted within the organizations of both
groups of stakeholders for survey responses to ensure that each respondent was indeed
familiar with the issues that Great Lakes water diversion raises.!

To ensure the diversity of stakeholder opinions on Great Lakes water diversion was
adequately reflected in this article, the major stakeholders were classified into ten Great Lakes

3¥The Water Network: Report to the International Joint Commission Water Levels
Reference Study (Work Committee 4), “Interest Groups in the Great Lakes-St Lawrence River
Basin”, May, 1992.

¥1IC Sources of information for the views of stakeholders include the Living with the
Lakes: Challenges and Opportunities Progress Report plus Annex C and the 10 Work Group
reports of Functional Group 3 of this 1989 report, “Annex 3 of the 1993 Levels Reference
Study of the Great Lakes-St. Lawrence River Basin : Existing Regulation, System-wide
Regulation and Crisis Conditions”, a March 7, 1987 report entitled “A Survey of Public
Perceptions of Great Lakes Users” by Anne Sudar (Inland Waters”Land Directory, Burlington,
Ontario), a 1987 Canadian survey by Mary Gilmore entitled “Summary of Local Government
Responses” for the Great Lakes Water Level Study, and an 1JC-sponsored group in-depth
interview report by Synergy Consultation Services (Judy Walsh and W.A. Weidman, Jr. (
which involved 9 cities and 180 individuals).

“The Water Network: Report to the International Joint Commission Water Levels
Reference Study (Work Committee 4), “Institutions in the Great Lakes-St Lawrence River
Basin, May, 1992.

“By seeking specific individuals who over the past decade had been personally
involved in Great Lakes water levels/diversion issues, 81 of the 268 individuals identified
were not able to be located. Of the remaining 187 individuals surveyed, 71 responded. The
intent of the survey was not to devise a random sample but rather to obtain the views of those
most involved or most interested in the issue of Great Lakes water diversion.
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interest groups which had been identified in the 1989 IJC report.*> The views on Great Lakes
water diversion of each of these 10 interest groups were extrapolated from the work group
papers of this 1989 1JC report as well as other supplementary surveys and public hearing
reports recorded by the 1JC since the Great Lakes high water levels crisis of 1986. While
some of these groups obviously reflect a variety of viewpoints because of the many interests
clumped into specific categories (i.e. industry or transportation), Table 1 reflects a general
summary of the basic concerns of the group and therefore their general position on issues
related to Great Lakes water diversion.

TABLE 1

Interest Group Concerns and Positions on Great Lakes Water Diversion

Interest Group Position
Agriculture Concerned over high water and flooding with some members in

favor of regulating water levels to control flooding, which could
include water diversion.

Commercial Fishing Generally opposed to diversion as it is seen as unnecessary and
this group has learned to live with fluctuations in water levels.

Commerce/Industry Most members feel diversion our of the basin would hurt
industry. They generally favor high water levels. Members in
the middle of the region some form of regulation which could
include some form of regulation while those in the St. Lawrence
River and connecting channels oppose water level regulation.

Electric Power Generally favors high water levels and a stable water level with
limited fluctuations. Generally opposed to the Chicago diversion
and other diversions that would lower water levels or bypass
hydroelectric plants.

Environmental Strongly against diversion or management of water levels.

“In the “Living with the Lakes: Challenges and Opportunities” Progress Report to the
IJC, 10 work groups were formed to reflect the interests of what were perceived as the 10
major interest groups in the region. The 10" group was non federal units of government.
These individual reports were reviewed to derive the views of each of these groups on Great
Lakes water diversion, although the focus of the study was on the more general issue of Great
Lakes water levels.
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Native People Supports natural control of water and believe there is a need to
increase understanding of Great Lakes natural system before
considering any water flow restrictions

Non Riparian Recreation A divided group with boaters favoring maintaining high water
levels while the remainder prefer lake fluctuation. Generally
support diversion to protect beaches and to maintain water levels.

Riparians Support controlling water fluctuation to stabilize water levels and
support using the Chicago diversion as an emergency release
valve. Lake Superior riparians opposed diversion while middle
lakes riparians favor diversion. Opposition to water diversion for
economic development purposes.

Transportation While there are a variety of subcategories in this group, they
generally favor high water levels and do not support efforts by
government to manage water levels.

Government (Non-federal) Generally favors natural water level fluctuation , concerned about
Chicago diversion precedent, but favor intra basin water
transfers.

As is apparent from the general summary of interest groups in Table 1, the region is
divided over the issue of water diversion because of the variety of impacts that high or low
water levels will have on each group, not to mention the overall environmental impact of
permanently lowering the lake levels. However, the division of the opinion primarily arise
over whether or not opposition to water diversion should be unconditional.” The general
concerns of the groups who appear to unconditionally oppose water diversion are fears of
permanently lowering lake levels and the economic and environmental consequences that
would follow such a lowering. Those groups who are not unconditionally opposed to water
diversion seem to be more concerned about maintaining high water levels for economic
reasons.

Although this divided opinion may seem to be an obstacle to devising any type of
regional diversion policy, one must take into account not only the formal positions of each
group but also identify specific conditions and scenarios where the stakeholders could find

“The three groups most likely to support some form of out of basin diversion
(agriculture, riparians, and non-riparian recreational groups) are not considered to be as
powerful in the water diversion debate from a political standpoint as other actors such as
transportation, electric power, and environmental groups (See generally The Water Network
“Institutions....” report cited in footnote 36).
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agreement on favorably evaluating certain types of water diversion projects without altering
their overall positions for or against Great Lakes water diversion.

Accordingly, the hearing transcripts, position papers, government correspondence and
staff memorandum of water diversion proposals in Pleasant Prairie, Wisconsin and Lowell
Wisconsin were reviewed to determine the specific positions of governments, organizations
and individuals on these proposals. From this information and a review of potential future
diversions identified by Great Lakes United*, a list of conditions and potential scenarios were
created in a survey instrument. The survey instrument was then sent to individuals identified
with the groups listed in Table 1 to explore commonalities among the major Great Lakes
stakeholders.

While the number of respondents to the survey was relatively small®, the survey
nonetheless received responses from all of the targeted groups except agriculture.*® Survey
responses to a question asking individuals to describe their organization’s views on Great
Lakes water diversion confirmed the earlier findings on Table 1. As will be discussed
further in another section of this article, information gathered indicates that all of these
groups appear to have de facto criteria that would permit them to support some type of
diversion project.

Another survey question outlined 10 potential conditions and asked survey
respondents to indicate how these conditions would affect their organization’s position on out
of basin, Great Lakes water diversion projects. A follow-up question asked the respondents to
identify which of those conditions would be most influential in terms of supporting or
opposing a proposed Great Lakes water diversion project. A list of the 10 conditions are listed
in Table 2.

““Envied Waters”, op. cit.

% Of the 187 valid survey instruments sent, 71 surveys were returned as of January 20,
1997

“Agricultural groups have not been active in the water diversion issue. Flooding
issues in general are their concern.
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TABLE 2

List of conditions that might affect an interest group’s position on out of basin
Great Lakes water diversion projects

a. The amount of water diverted by the project would be returned to the Basin either from
some other source or in the form of treated wastewater (no net loss of water)

b. The project is temporary in nature and will be terminated at a set date in the future.

c. There is no feasible alternative to the water diversion project in order to meet the
benefitting community’s current water needs.

d. The water diversion project will have no discernible effect on Great Lakes water levels.
e. The water diversion project is necessary to meet a crisis or emergency situation.

f. There are no direct adverse environmental impacts associated with the construction or
operation of this proposed water diversion project.

g. The water diversion project is privately owned and operated rather than publicly owned and
operated.

h. The water diversion project is primarily for the benefit of residential rather than industrial
users.

i. The water diversion project is primarily for the benefit of a community located in a Great
Lakes state rather than a community located in a non Great Lakes state.

j. The water diversion project is proposed for the benefit of a community that already has in
place a plan for water conservation, water treatment, and managed growth.

The responses to the survey were divided into Canadian and Michigan*’ respondents to
detect any differences in response based upon the group’s political jurisdiction. Both
Canadian and Michigan non governmental respondents generally agreed that the conditions
that would increase their organization’s support for a water diversion were as follows:

a. The amount of water diverted by the project would be returned to the Basin either
from some other source or in the form of treated wastewater (no net loss of water).

“In a few cases, respondents were federal or interstate in nature and represented states
in addition to Michigan.
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d. The water diversion project would have no discernible effect on Great Lakes water
levels.

e. The water diversion project is necessary to meet a crisis or emergency situation.

f. There are no direct adverse environmental impacts associated with the construction
or operation of this proposed water diversion project. '

j. The water diversion project is for the benefit of a community that already has in
place a plan for water conservation, water treatment, and managed growth.

Canadian and Michigan government survey respondents generally agreed with the non
governmental respondents that the conditions that were likely to increase their organization’s
support of a water diversion project were (a) no net loss, (d) no discernible effect on water
levels and (f) no adverse environmental impact, but conditions (e) and (j) would have no
effect on their support or opposition to a diversion project.

Of these five conditions identified , the criteria that would equip existing diversion
policy was criteria to address small, out of basin water diversion projects by Great Lakes
states would be (a) no net loss of water, (€) to meet a crisis or emergency situation, and (j) a
community with water conservation and managed growth policies. The other two conditions
dealing with adverse environmental effects and discernible effects on Great Lakes water levels
(while very important for any policy) are more likely to be used to evaluated large scale
rather than small scale water diversion projects.

When both the government and non government groups were asked to identify the
criteria in Table 2 that were most important to their respective organization’s position on a
water diversion project, the non governmental and governmental Canadian respondents (but
not the Michigan respondents) added conditions (b) and (c):

b. The project is temporary in nature and will be terminated at a set date in order to
meet the benefitting community’s current water needs.

c. There is no feasible alternative to the water diversion project in order to meet the
benefitting community’s current water needs.

It should also be noted that these conditions were listed by Michigan interests as generally
having no impact on their policies; hence they would not likely be opposed by Michigan
interests.

Thus, it would appear that survey respondents in Michigan and Canada generally agree
upon at least three specific conditions applicable to large and small scale projects which could
affect the predisposition of the groups to support a water diversion project. In addition, there
are four other conditions that are supported by at least two of the four groups (Canadian and
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Michigan government and non government groups) and not viewed negatively by the
remaining groups. Since many of these groups have been identified as having considerable
influence on Canadian and Michigan governmental policy on the Great Lakes®, it could be
argued that these conditions could also sway official Michigan and Canadian governmental
positions on specific diversion projects. In addition, Canada would seem to be more inclined
to limit these diversion projects even further by adding the temporariness and no feasible
alternative conditions.

The next step in the 1997 survey was to identify a series of specific, out of basin
water diversion scenarios that include and combine the conditions in Table 2 based upon past
and likely future diversion/consumptive proposals by both Great Lakes and non Great Lakes
states. Some of these scenarios also directly address the interests of specific Great Lakes
stakeholders to test their acceptability among all of the region’s major stakeholders. A list of
these 13 scenarios is provided in Table 3

TABLE 3

Out of Basin Water Diversion Scenarios

a. The proposed water diversion project was developed to address dangerous, natural
contamination of public water supplies and there is not feasible water supply alternative.

b. The proposed water diversion project was developed to address dangerous, man-made
contamination of public drinking water supplies and there is no feasible water supply
alternative.

c. The proposed water diversion project is necessary for a community to meet its current,
essential water supply needs because all nearby sources of groundwater and surface water
have been exhausted.

d. The proposed water diversion project is necessary to respond to a natural crisis (flood or
drought) an is temporary in nature.

e. The project has become a diversion because the community drawing water from the Great
Lakes proposes to discharge its treated wastewater outside the basin for financial reasons.

f. The proposed water diversion project would allow small, out of basin cities to hook up to
cities already drawing water from the Great Lakes basin in order to avoid the high cost of

“8See discussion of the considerable political influence of survey respondents in the
transportation and electric power groups in The Water Network, “Interest Groups....”, op.cit.
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constructing a new water facility.

g. The proposed water diversion project would help stabilize the fluctuating high water levels
adversely affecting shoreline property owners.

h. The primary purpose of the proposed water diversion project is to advance an
environmentally beneficial activity (e.g. energy conservation, recycling, etc.)

i. The proposed water diversion project would open the Great Lakes to increased world
shipping, economically stimulating the region as a whole.

j. The proposed water diversion project would involve the transfer of Great Lakes water from
one Great Lake to another in order to reduce water transportation costs, bypassing a Great
Lake in the process.

k. The proposed water diversion project would increase the ability of the benefitting
community to handle anticipated future growth.

1. The proposed water diversion project would be used for agricultural irrigation purposes in
order to enhance the ability of the benefitting area to increase its agricultural productivity or
the variety of crops able to be grown in that area.

m. The proposed water diversion project would economically enhance a general industry
associated with the Great Lakes region, such as the hydroelectric power, transportation and
navigation, or recreational/sports industries.

Among the non governmental stakeholder groups, there was consensus by both
Canadian and Michigan survey respondents that scenarios would influence their organization’s

position on water diversion projects:

(a) The proposed water diversion project was developed to address dangerous, natural
contamination of public water supplies and there is no feasible water supply
alternative.

(b) The proposed water diversion project was developed to address dangerous, man-
made contamination of public drinking water supplies and there is no feasible water

supply alternative.
Only Canadian governmental groups agreed that (a) would affect their organization’s

water diversion policy, while Michigan and Canadian governmental groups indicated
that three different scenarios would affect their organization’s water diversion policy:
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(d) The proposed water diversion project is necessary to respond to a natural crisis
(flood or drought) and is temporary in nature

(i) The proposed water diversion project would open the Great Lakes to increased
world shipping, economically stimulating the region as a whole, and

(m) The proposed water diversion project would economically enhance a general
industry associated with the Great Lakes region, such as hydroelectric power,
transportation and navigation, or recreation/sports industries.

In general both Michigan and Canadian non governmental interests indicated (with the
exception of the electric power, transportation, and some commercial interests) indicated
economic scenarios (i) and (m) would decrease the likelihood that their organizations would
support a water diversion project under those scenarios. Despite the statistical limitations of
this survey, the views of non federal and state governmental units versus non governmental
groups differ significantly on the issue of economic benefits of a water diversion project and
thus indicate the growing importance of economic considerations by non federal governmental

units in evaluating any water diversion project.

Michigan (but not Canadian) non governmental groups indicated that 2 additional
scenarios would increase the likelihood that their organization would support a Great Lakes
water diversion proposal:

(c) The proposed water diversion project is necessary for a community to meet its
current, essential water supply needs because all nearby sources of groundwater and
surface water have been exhausted, and

(g) The proposed water diversion project would help stabilize the fluctuating high
water levels adversely affecting shoreline property owners.

However, both Canadian non governmental and Michigan governmental interests
indicated that scenario (g) would decrease the likelihood that they would support a Great
Lakes water diversion project, leaving scenario (c) as the only one not receiving opposition.

Finally, all stakeholders were asked (whether they were unconditionally opposed to
water diversion or not) what criteria should be used to evaluate whether or not an out of basin
Great Lakes water diversion project should be approved. Non governmental group criteria
proposed in addition to conditions cited in Table 1 are presented in Table 4.
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TABLE 4

Specific Criteria for Evaluating Out of Basin Great Lakes Water Diversion Projects:
Summary of Written Responses by Individual Non governmental Survey Respondents *

1. Water to be returned in as good a condition (or better) than when it was withdrawn.
2. Legitimate public health reasons for the diversion must be demonstrated.

3. The diversion must not be economically harmful, and/or compensation must be paid for
injury to Great Lakes businesses hurt by the diversion.

4. The diversion approval process must be jointly administered by the U.S. and Canada.
5.The cumulative and long range impact of the project must be considered in the process.
6. There must be sufficient proof that an emergency exists to justify a diversion.

7. The project should enhance the ecosystem and not be justified on the basis of economic
growth alone

8. Does not set a precedent that will undermine the ability to stop future diversions.

Table 5 provides the written governmental responses of Canada and Michigan to the question
of what criteria should be used to evaluate our of basin water diversion projects,

TABLE 5

Specific Criteria for Evaluating Out of Basin Great Lakes Water Diversion Projects:
Summary of Written Responses by Individual Governmental Survey Respondents

1. Retains or enhances the water quality of the lakes.

2. No adverse environmental impact, particularly on wetlands, fish spawning, exotic species.

“These are the combined responses of Canadian and Michigan nongovernmental group
responses. References to conditions already identified as of interest to all stakeholders are not
repeated in this table.
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3. Affect on public health by contamination problems and lack of dilution capability of water.
4. The long term impact of the project on the regional economy and tourism.
5. The nature of the precedent set by the diversion.
6. The impact on the changing flow patterns of the lakes.

Summarizing and classifying these written specific criteria, the non federal
governmental non governmental interests of both Canada and Michigan indicates the

following criteria considerations in addition to the conditions and scenarios previously
described:

1. A skepticism of the need for a project (legitimate health reasons and proof of an
emergency

2. A concern that the diversion not be economically harmful to the region, that environmental
and economic impacts be considered, and that compensation be considered

3. The quality of returned water and cumulative, long range environmental impacts be
considered

4. Diversion decisions be U.S. and Canada decisions

5. Concern for precedents undermining the ability to stop future diversion projects

To incorporate these previously described conditions and scenarios into a formula for
identifying politically acceptable criteria for evaluating Great Lakes water diversion projects,
the following test was used:

The four combined Great Lakes interests are defined as:

1 Michigan non governmental interest (Mng)
2. Michigan governmental interests (mgov)>

®While it is true that Michigan governmental interests are subordinate to the political
wishes of the governor and the legislature, these interests are nonetheless important in terms
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3. Canadian non governmental interests (Cng)
4. Canadian government non federal governmental interests (Cgov)

The positions of these four groups on the conditions or scenarios described are assigned the
following values:

1 = increases the likelihood that the group would support a water diversion project
.5 = has no impact on the group’s support for a water diversion project
-1 = decreases the likelihood that the group would support a water diversion project

Since consensual decisions on water diversion are being sought, a veto was given to any one
of the four groups who found the condition or scenario would decrease the likelihood of their
groups support, and an indifference veto would arise if more than two groups found the
condition to have no impact on their organization’s support of a water diversion project.
Thus a minimum score of +3 would be necessary for a criteria to be considered politically
acceptable.. Hence the formula for each criterion would be as follows:

Mng (score) + Mgov(score) + Cng(score) + Cgov(score) = +3 or more

Using this formula, the conditions and scenarios identified in Tables 2 and 3 that
qualify under this formula and the scores are provided in Table 6

TABLE 6

Potential factor to consider in developing criteria for a regional water diversion policy

Conditions

1. The amount of water diverted by the project would not be returned to the Basin either from
some other source or in the form of treated wastewater (no net loss of water) Score 4

2. The water diversion project would have no discernible effect on Great Lakes water levels.
Score 4

3. There are no direct adverse environmental impacts associated with the construction or
operation of this proposed water diversion project. Score 4

4. The water diversion project is necessary to meet a crisis or emergency situation. Score 3

of assuring implementation of the wishes of Michigan’s political leaders and therefore are
given a separate status like the provinces of Canada (who do have separate water diversion

authority).
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5. The water diversion project is for the benefit of a community that already has in place a
plan for water conservation, water treatment, and managed growth. Score 3 -

Scenarios®!

1. The proposed water diversion project was developed to address dangerous, natural
contamination of public drinking water supplies and there is no feasible water supply
alternative. Score 3.5

2. The proposed water diversion project was developed to address dangerous, man-made
contamination of public drinking water supplies and there is no feasible water supply
alternative.

Score 3

3. The proposed water diversion project is necessary to respond to a natural crisis (flood or
drought) and is temporary in nature. Score 3

4. The proposed water diversion project would open the Great Lakes to increased world
shipping, economically stimulating the region as a whole. Score 3

5. The proposed water diversion project would economically enhance a general industry
associated with the Great Lakes region, such as hydroelectric power, transportation and
navigation, or recreation/sports industries. Score 3

Taking into account the specific written criteria summarized in Table 5, the conditions
and scenarios in Table 6 should be addressed so that there is joint U.S.-Canadian decision-
making power, both economic and environmental impacts should be considered before
approving a project, the burden of proof of need for the project and a showing of no long
term negative impact on the basin should be on the project applicant to satisfy the skepticism
of anti-diversion groups, and each project should be evaluated on its individual merits without
consideration of past diversion proposals to avoid the concern for precedential diversion
decisions.

511t should be noted that the conditions of temporariness of the project and the no
feasible alternative to the diversion project (mentioned in scenarios 1,2, and 3) were assigned
the most important criteria by the Canadian non governmental and governmental groups and
thus deserve additional valuation in water diversion criteria development.
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A GREAT LAKES IMPACT STATEMENT (GLIS)?

Even the most ardent anti-diversion stakeholders --the environmental groups -- have
identified criteria upon which to evaluate water diversion projects®, despite their protestations
that other steps need to be taken first such as strengthening the Great Lakes Charter,
developing better data bases, and reducing water consumption levels. This article has
identified conditions and scenarios upon which criteria can be derived that meet the needs of
diversion decision-makers. The final question is who and in what context should these
conditions/scenarios be translated into specific Great Lakes water diversion criteria?

Should the decision to approve or disapprove a water diversion request remain a single
state veto approach. Because Michigan is finding this an increasingly uncomfortable political
situation, the alternative is to expand this function to a regional decision-making body, such
as the International Joint Commission, the Great Lakes Commission, or the Council of Great
Lakes Governors and its creation: the Great Lakes Charter. Although the Council choice is
the organization with the least formal legal authority, it has the strongest state political
authority in terms of representation; and has Canadian representation in the Great Lakes
Charter it created. While it is not necessarily suggested that each governor relinquish his/her
veto to the Council and Charter members, it is suggested that they defer exercising the veto
until the Charter members have the first opportunity to review the water diversion project.

It is further suggested that the Great Lakes Charter be amended to include specific
criteria for evaluating water diversion proposals based on the conditions and scenarios in
Table 6. The table reflects not only the primary concerns raised by the major Great Lakes
stakeholders but, equally importantly, the primary concerns of the state of Michigan™ and
the Canadian federal government™ and the two provinces as well. As the Deputy Minister for
Natural Resources for the Province Ontario indicated in a letter to this author, the province
recognizes the need to deal with emergency situations on a temporary basis until alternative
supplies of water can be secured as long appropriate procedures and criteria are employed to
evaluate any water diversion proposals.”

’Engler, Governor John. Letter from 12 U.S. and Canadian environmental groups. 4
September 1991. In this letter, the groups outlined five objections to the Lowell diversion
project: precedent, permanence, all alternatives not addressed, lack of Lowell water
conservation plan, and the water requested was more than needed.

3See Governor Engler quote in footnote 23.

5See Consul General Anne Charles in footnote 1, highlighting concerns about
precedent and cumulative effects.

55Vrancart, Ronald. Letter to James P. Hill. 20 February 1997.
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Even if the decision on specific water diversion criteria is made only by a
subcommittee of states with U.S. veto power, it seems clear from this review of Michigan and
Canadian views on water diversion that they share a similar protective attitude towards the
basin. The only areas of clear Michigan-Canada priority (see footnote 50 on the conditions
of temporariness and no feasible alternative) were incorporated in scenarios approved by
groups from both countries. Thus, Canada’s concerns about water diversion would be
adequately reflected by Michigan in a states only subcommittee even if the provinces were not
voting members of any water diversion project evaluation procedure.

Finally, to ensure that every project receives an equal hearing on water diversion
(whether it is a Great Lakes state or non Great Lakes state applicant), it is suggested that the
criteria adopted by the region be incorporated into a Great Lakes Impact Statement (GLIS)
which every applicant would be required to submit. The GLIS would be modeled along the
lines of the Environmental Impact Statement (EIS) of the National Environmental Policy Act
(NEPA} with two important exceptions. First, the statement would have to address long
range environmental and economic impacts of the project, with the burden of proof on the
applicant to present the best available evidence to evaluate these impacts®. Secondly, the
adequacy of the GLIS would be determined not by a court but by a vote of either the Charter
members or of the Council of Great Lakes Governors. Thus, the precedential value of each
decision would be limited while the power of the states to delay or redefine diversions in an
era of scientific uncertainty would be preserved.

With a regional body utilizing regionally protective and political acceptable criteria to
evaluate water diversion proposals in a GLIS format, the political pressure on individual
governors to veto a project is eased. The water diversion applicants will know the criteria in
advance and some may well choose not to go forward if they do not meet these criteria.
Those that do seek approval will be subject to regional scrutiny and information requirement
that may well obviate the need for a gubernatorial veto but rather result in deferral until
appropriate research is completed to evaluate the overall environmental and economic impacts
as well as the cumulative effects on water levels. Only the smaller and best researched
projects are likely to survive such scrutiny, and if a politically unacceptable project does
manage to endure the process, a gubernatorial veto by the Governor of Michigan could be
exercised as a last resort.

Including the issues of cumulative water impacts and the quality of the water
returned from any diversion.
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CONCLUSION

During the 1996 Presidential campaign, Michigan’s Secretary of State Candice Miller
introduced language to be included in the GOP platform that stated, “we oppose any diversion
of Great Lakes water.””’ However, this language received little attention in the news media
not only because of the relatively obscure document in which the language was proposed, but
also because it is no longer the de facto policy of the Great Lakes basin.

Instead, through a series of court and legislative decisions, the region’s anti-diversion
policy has become a political football pitting Great Lakes states against each other and all but
shattering the illusion of Great Lakes unity in water diversion policy. Changing political and
legal circumstances, however, have opened a window of opportunity to modify the historic
and largely symbolic no diversion policy that Secretary Miller proposed into a useful policy to
meet the challenges of smaller water diversion projects sponsored by Great Lakes states.
Despite the long battles among Great Lakes stakeholders, it appears that there is indeed
common ground to move the issue of regional water diversion policy from the status of
political rhetoric to one that is more legally defensible as well as protective of the variety of
interests affected by water diversion.

Whether or not the conditions and scenarios presented in this paper are adopted in part
or in their entirety in a regional water diversion policy is not as important as recognition of
the fact that there are indeed common grounds for evaluating water diversion projects other
than ad hoc political decision-making. Similarly, despite the lack of Canadian legal veto
authority, it also appears that there is a strong protective interface between Canada and
Michigan that may well serve to ensure that Canadian interests are protected in future water
diversion decisions. It is up to Michigan to support an evaluation approach such as the one
proposed in this paper that will reduce the political risks of Michigan overusing this veto
authority.

*"Department of Environmental Quality. “Office of Great Lakes Activity Report”.
October, 1996: p. 3.
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