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No. 4] BILL. [1860.

An Act respecting the improvement of Water-courses in Upper
Canada.

W HEREAS to prevent harassing litigation, and encourage the im- Pre&mble.
provement of non-navigable streams, it is expedient to make the

provisions hereinafter contained; Therefore Her Majesty, by and with
the advice and consent of the Legislative Council and Assembly of

5 Canada, enacts as follows:-

I. Every owner of land having therein an estate in fee simple in owners of
possession, or any one by his authority, may improve any water-course t ayun
bordering upon and running along or passing through or across such water courses
land, and may turn the same to account, by the construction of mills, on or adjoin.

10 manufactories, and machinery of any descriptiona,-and may, for any ingsuchiands

such purpose, erect and maintain, in and about such water-course, all
the works necessary for efficient working, such as floodgates, canals,
embankments, dams, dykes, and the like; but this right is subject to the
conditions and regulations hereinafter contained.

CONDITIONS AND REGULATIONS.

15 IL. No such works shall be erected or maintained to the injury of Not to injure
any mill lawfully existing either above or below them on the same stream, other mille]
unless by agreement or otherwise independently of this Act the same
might be se erected or maintained; nor (except in that case) shall
any such works be crected or maintained, to the injury of any mill site

20 on the same stream on which a mill or mill dam had theretofore been
erected and used, unless the right to maintain a mill or such site had
been lost.

III. The height to which the water may be raised by a mill dam, Heightofdam
under the authority of this Act, and the time in every year that the and how re-

25 dam may be kept up under the foregoing provisions, shall be subject to gulated.
restriction by the verdict of a Jury, or the decision of a Court as here-
inafter provided.

IV. This Act does net authorize the diverting of the water from Wrate to
rure oits

any stream unless the same is again returned to its natural channel. natural chan-
nel.

30 V. This Act shall not prevent any person whose property Injunction
is injuriously affected, or is likely to be injuriously aflected, by may be ob-

Y neagainstany such works, from obtaining an injunction to restrain the sane, tanuga ns
if the Court to -which the application is made, does not deem it just work.
under all the circumstances of the particular case, to suffer the works to

35 be erected or maintained : Or the Court may require any sum of money Or court may
te be first paid, or any security to be first given, either for damages assign condi-
past or future, or both, or as the.price of the property injured or tions.
likely to bo injured by the proposed works; or may impose such other



terms and conditions, and give such other directions as the justice of
the case secins to require.

CO3IPENSATION.

tion"sa- VI. Any persons who sustains damage ni consequence of land in
ages occa- which he lias some estate or interest being overflowed, or otherwise
sioned by any injured by any suchi works, shall be entitled to compensation for such 5
work. damage, and shall also be entitled to elect in regard to future damages,

whether to have an annual compensation therefor or a gross sum in lien
of all future damages during the continuance of his then estate or inte-
rest in the land.

Benefitasweli VII. Such compensation shall be ascertained by taking into account 10
be ta"eni on the one hand, not only any damage occasioned by the works to the
con sideration land overflowed, but also to any other land of the party, and likewise on

the other hand any benefit occasioned to him by the works in relation to
his lands.

Limitation of VIII. But he'shall have no compensation for any damage sustained 15past damages. more than three years before the institution of the suit therefor.

COMPENSATION 110W ASCERTAINED AND ENFORCED.

Agreement, IX. The amount of compensation may be determined by agreement,
&c. or by arbitration, or by suit.

Special ver- X. When a person is entitled to compensation under this Act, and
ic io at onr the anount thereof lias not been already ascertained by agreement, 20

compensa- arbitration or suit, and a suit at lawy is therefore brought to ascertain and
tion. recover the same,-or when a suit is brought for an increase or a diminu-

tion of the annual compensation, if already ascertained subject to such
increase or diminution under this Act-cither party, by his pleadings,
or in such other manner as the Court in which the suit is brought may, 25,
by general or other iules or orders, direct-may, to prevent multiplicity

wVhîat it must of suits, call for, and shall be entitled to, a verdict embracing the follow-
show. ing particulars or any of them :

Past dama- 1. What sum is due to the plaintiff, in respect of past damages for a' period not exceeding three years before the institution of the suit. 80

Yearly sum 2. What annual sum (if any) would be a reasonable annual compen-
for future sation for the damages which may thereafter be occasioned to thedamages. plaintiff in respect tohlis land, by the works, if used as theretofore, or if

used in such modified manner as directed by the verdict under the
authority of the 3rd section of this Act, and so long as the same are so 85
used.

Gros sum for 3. *What sum in gross would be a reasonable compensation for allage d the damages which may thereafter he occasioned to the land by the
works (if used in a manner conformable to the verdict) for ever, or for
such period as the plaintiff's estate in the land continues: 40

If a gross Sm But if a gross sum for future damages was ascertained in a former
ciasasee .n- suit under this Act, within ten years before the commencement of the
vious suit., pending suit, the sum so ascertained shall not be open to re-investiga-

tion in the new suit, unless the interest which the party to receive the



said sum then had in the land, was less than a fee, and his interest, or
that of the party representing his interest in the new suit, had dimi-
nished by the lapse of tinie, or had increased by the intermediate acqui-
sition of some further estate in the land, and the sum formerly ascer-

5 tained requires, from such causes, to be increased or diminished.

4. In case the suit is for damages by a mill dam and the declaration If the dam is
or Bill alleges that the dam is raised to an unreasonable height, the t. be lower-
verdict shall also state how much (if any) the dam should be lowered.

5. And in case the declaration or bill alleges that the dam ought not Or to be open-

10 to be kept up and closed during the whole year, the verdict shall state edor removed
whether it shall bc left open any part of the year, (if any) what part. easmons.

XI. In case the verdict is moved against, and the Court is of !fa new trial

opinion that sufficient ground of objection to the finding is shewn in is ordered.
regard to one or some only of the particulars embraced therein, the

15 new trial or refèrence may bc granted as to such particulars only.

XII. The judgment entered upon the verdict in regard to ail the Who shali be
matters embraced thercin shall bind not only the parties to the suit, bound by the
but also ail persons claiming through or under thems after the institution judgment.

of the suit, and shall be enforced by such process as may be necessary.

20 XIII. In case the annual compensation is in arrear for one month, Non-payment
the party to pay shall thenceforward lose ail benefit of this Act until aecfo
all arrears and costs are paid.

XIV. The amount of the annual compensation shall be subject to Increase or
subsequent increase or decrease by agreement of the parties, or by r o

25 arbitration, or by a new suit, and the new suit for this purpose may be pensation.
brought by the party who is for the time being to receive or pay the
annual compensation, and shall be subject to the following conditions:

1. Such suit shall not bc brought until the expiration of at least a Conditione.
month after the last annual payment of such compensation became

80 due ;

2. Nor until after one month's notice to the opposite party of the
intention to sue and of the object of the suit ;

8. And the party to pay shall not be at liberty to give the notice
until he has paid or tendered ail arrears.

35 XV. As to the alternative in respect to future damages, the party Provision as
entitled theretoshall have one month after the time when either party native as re-
is entitled to enter up judgment, within which month to elect whether gards future
Uc will take the sain in gross awarded in that behalf, or the annual com- damages.
pensation awarded by the verdict in the pending suit: and in case he

40 elects to take the gross sum, he shall enter up judgment therefor forth- if groas sum
with, and shall before or after entering up judgment but within the 's taken.

month, give written notice of his election to the opposite party, or his
attorney or agent in the suit ; but without leave of the Court granted
on 8pecial grounds, execution shall not issue for such sum until the ex-

45 piration of six months after service of the notice.



No"-Payment XVI. In such case, fron the time exccution is issued for such grosst, forfeit theic
benefit ofAct. Sum' until the amount thercof with interest and costs of suit is paid or

secured to the plaintiff's satisfaction, the defendant shall lose all be-
nefit of this Act.

If the Plain- XVII. In case the plaintiff does not elect within the month lie 5tii .docs not shall be deomed to have clected to accept the annual compengation ; and
a nonth- Judgment shall be entered accordingly and execution nay from time to
e.ecution for time issue by leave of the Court for the annual sun if default is madeannual sum. in paying the saine.

Or Plaintir XVIII. Or if the amount unpaid in respect thereof at any time does 10
io 51eL mi not exceed the amount for vhich the Division Court lias jurisdiction to

Court, if tie entertan suifs in other cases, the plaintifF (if he chooses) may sue in
amouit is the Division Court for what isdue to him insteadof applying to the Su-
'Witlth 115- perior Court for an execution on his judgment ; and if ho so suos, anrisdiction. exemplification or a certified copy of the judgment roll shall entitle him 15

to recover the same amount as ho would ho cntitled to an execution for
in the Superior Court.

iannuel XIX. Where the annual compensation lias been ascertained by agree-
tions has baen ment or arbitration, instead of the judgnent of a Court, and the amount
settled with- unpaid in respect thereof does not exceed the amount for which the 200" suit. Division Court lias jurisdiction in other cases, any suit therefor shall

b brouglit iii the Division Court.

Judgnent XX.- If in a suit in one of the Superior Courts, under this Act,apaiist an Cor-ta
a aaiuierŠ- the Court decides that the plaintiff is not entitled to any annual coin-
sation no bar pensation, the judgmcnt shall not be a bar to damages arising after the 25
to future dam- verdict.
nEes.

By whon XXI. As to costs, the party prevailing ia any suit under this Act,
ois ner shall be entitled to his costs, wliatever may be the amount found in his

be paid. favour, in regard to any of the matters in litigation: But in case a suit
embraces a demand for past damages, then if a tender of amends was 80
made before suit, or if money is paid into Court for the saine purpose
after suit, such tender or payment shall have the same effect in regard
to the costs of so much of the suit as relates to past damages, as a ten-
der or payment into Court lias in other cases in which the saine is by
law allowed. 35

Certain oflers XXIL. In case one object of the suit is to determine vhat annuallai w-ritýinu to
have the ef- stum, if any, should lie paid for future compensation, or for an increase
feet of a ten- or a decrease of the annual compensation ascertained by a former agree-der. ment or jufdicial determination, then, if a written offer is shewn te have

been made before suit, of an annual compensation, or of an increased or 40
diminishecd annual compensation, and if (te enable the other party to
exorcise the option given to him by this Act,) the said offer w-as accom-
panied by a written offer of a gross sum for future damages, where a
gross sui therefor had not been ascertained by a procceding under this
Act within ton years previously, such offers shall have, as nearly as may 45
be, the saine effect in regard to so much of the costs of the suit as re-
lates to the determination of the said particulars, as a tender lias in
cases in relation to which a tender is by law pleadable.

If any saci XXIII. In case either offer is accepted, either party may require
cepted, the other to execute a joint agreement under seal, embodyingthe effect 50

thereof.



XXIV. In case of a suit being hereafter brought in the Court of Chan- Power or the
cery for an Injunction, or for any other equitable relief, between, (on the Cocer to
one hand) any of the parties interested in a Mill, Manufactory or works grant other
connected therewith, and (on the other hand) any of those interested in relief, in case

5 land overflowed or otherwise injured by the works,-and if the plaintif for an Injune-
in such suit establishes his right to'the relief in equity which he seeks, tion.
the Court may, as incidental to such relief, and to prevent unnecessary
litigation and costs, proceed to give the parties or cither of them such
other relief as they vould be entitled to in a suit under any of the pro-

10 ceding sections of this Act, conforming therein as nearly as May be to
the provisions of this Act.

PURcHASES FO. MILL PURPOSES.

XXV. In case any owner of land on which at any time there is cases in
a water mill, or on which ho purposes building a water mill, desires, for ',on ofh and
the purpose of working the mill, to erect or maintain a dam across the on one side

10 stream on or abutting on land which is not his, he shall bc entitled (sub- of a stream

ject to the approbation of a court as hereinafter mentioned,) to purchase n t,ake oand
the land he needs for the purpose, at afair valuation, subject to the con- teabuta mii-
ditions hereinafter provided; dam.

Provided (1) that the land required does not exceed one acre besides Width of
15 what is the bed of the stream ; strcam.

And provided (2) that the streain is not navigable ; Not to be
navigable.

And provided (8) that the proposed dam vould not occasion the over- Dam not to
oeflow' anyflow or injury of,-and that the land to b taken does not comprise-the b°, garden

mansion house of any one, or the out houses, yard, garden, or orchards &c.
20 belonging thereto, or any railroad or public highway ;

And provided (4) that the proposed dam vould not injure any mill Not to iniuro
lawfully existing either above or below it on the same stream or any a other
mill site on the saie streai on which a mill or mill dam had theretofore
beôn erected and used, unless the right to maintain a mill on such site

25 hadl been lost, or unless the owners of such existing mill or of such mill-
site consent to the proposed purchase.

And provided (5) that the health of the neiglibors would not be Nor affect
injured by the stagnation of the water or otherwise. health ofj neighbors.

And provided (6) that the Court to which the application to Court must
80 purchase under this Act is made deems the application to be on the tiemrea

whole reasonable. able

XXV1. In case any owner of land on which there is a water mill, or Same condi-
tion for eut-

on which ho is about to bauild a water mill, desires for the purposes of tinganycanal
the mill to eut or enlarge a canal through land above or below, he shall &
o5 be entitled to purchase the land necessary for this object subject, to the

like conditions.

XXVII. In any case provided for by either of the two next preceding what conrts
sections, any of the Superior Courts of law or equity shall have hu have
jurisdiction on the application of the proposed purchaser, and notice to Powers of

40 all parties concerned, to ascertain by proper proceedings whether the court.
case falls within the said preceding sections ; and, if satisfied that it does,
the Court may grant or refuse the claim to purchase as under all the

44A E



circumstances may seem right; and if the Court grants the claim, the
grant may be upon such terns and subject to such conditions as the
Court considers just.

Conditions on XXVIII. But the purchaser shall not take possession of the land until
which only he as paid or tendered the amount at which the land bas been valued 5

and complies vith ail other terms and conditions which the Court May
require him to perforim before takiug possession, and hc shall not be en-
titled to retain the land unless the proposed mill is commenced within a
year and is in good condition for use ithin threc years from the time
the claim to purchase is allowed by the Court; and the Court shall have 10
power to enforce compliance with any terms and conditions the Court
nay impose in like manner, as ncàrly as may be, as like obligations
couldbe enforced by the Court in any other case.

MI1LLANEOUS PROVISIONS.

Plaintiff in XXIX. In case of an action at law being brought against the owner
certaincass r occupant of a mill for an alleged infringement of tlle plaintiff's legal 15
t verdict, for rights n respect to the water of a non-navigable streain used for the
nominal dam- purposes of the mill, if it appears that by the acts complained of the
ages. Plaintiff did not sustain any actual loss or damage whatever, ho shall

not be entitled to a verdict for nominal damages, as heretofore, but the
verdict shall be for the Defendant. 20

Certain sec- XXXI. The 33rd, 334th, 338th, 339th and 340th sections of the
tions of Com- Conmon Law precedure Act shall be deemed incorporated with this Act,
mon Law Pro- as if the provisions thierein contained had been repeated in this Act,
appy. Azt and expressly imade to apply thereto, so far as relates to proccedings at

commnon law, but it shall not be necessary to lay before PaTliament the 25
rules made by thé Judges for the purposes of this Act.

Act limited to XXXII. This Act shall apply to Upper Canada only.
li. c.


