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1. SUSDAY Lcn Pulin Sunday. [dve’s Court beglua,
.. County Court Term and Surmgate Court Termn begins, Recor

Chun Ex. Yerm, Barrio and Ottaswa, cominences,

Gl Friday.

County Court and Surrogate Court Term ends.

Euaster Sunday.

Mou- .. Torunto spring Assizes,
10. Tuesds, . Chisu. EX. Term, G~detled and Cornwall, commences.
14 Satnrday ... faut day for notice of hearfog, Chancery.
15, SUNDAY....... 13t Sunday after 2. ader,
22, RUNDAY....... 2ndd Sunday after Fvrler.
L1 Monday Chancery Hearing Term commences.
20, SUNDA Srd Sunday after Euster. {@encs to give lirts of their Jands.

+» st day for comp'y Assessment Rodls.  Last day for Non-Real

IMPORTANT BUSINESS NOTICE,

Tersong indelial to the Propritiors of thag Journal are requested o remiember that
all our past due accounts have lern placed an the lands of Messre, Palton « Ardagh,
Allorneys, Barrie, for collectwn; and that enly o prompt remittance o them will
sare oSt

It is with great seluctancs that the Proprictors have adopted this course 3 Lut they
hare been compelied to do 30 tn onder o enalle them L wmcel thewr current expendes,
which arevery heary.

Now that the usrfulness of the Jaurnal it g0 generally aldmlind, Al wonld not be un-
reasonable to expect that the Profession and Officers of the Cvurts wor'd acord it @
Qberal support, instead of allowing themseloes to be sued for ther subscriplions.

——

TO CORRESPONDENTS—See last page.

@e Wpper Ganada Ly Journal,
APRI L,__l 86GO0.

NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our new method of
addressing the ¢ Law Journal,” we take this opportunily of giving
an explanation.

Tke ohject of the system ¢s to inform each individual Subscriber of
the amount due by him (o us o the end of the CURRENT year of
publication.

This object is effected by printing on the wrapper of ench number—
1. The name of the Subscriber. 2. The amount in arrear. 8. The
current year (o the end of which the computation is made.

Tuus “Jokn Smith $5°60.”" This signifies that, at the end of the
year 1860, Jokn Smith twill be indebted (o us in the sum of 35, for
the current volume.

So ¢ Ienry Tompkins $25°60 ™ By (kis is signified that, at the
end of the year 1860, Henry Tompkins wrld be indebled 1o us m the
sum of $25, for b volumes of the ** Law Journal.”

Many persons take $5°60 to mean 5 dollars and 60 cents.  This
¢s a mistake. The * 60" has reference fo the year, and not (o (Ae
amount represented as duc.

THE 91sr CLAUSE.

Some one observes that the generality of mankind is
governed by words and names, and that he who would set
up as a skillful manager of the masses, so long as they have
cars to hear, nced not enquire whether they have any
understanding whereby to judge, but with two or three
pepalar empty words well turned and humored, may whistle
them backwards and forwards, upwards and dowswards,
till he is weary, and get upon their backs when he is so.

LAW JOURNAL.

It may be very convenient to raise the ery, ¢ down with
imprisonment fordebt!” ¢ abolish the O1st clause,” which
sanctions it. But it happens to e fulse that the 9lst
clause sanetions imprisonment for debt.

Not being catire believers in the observations we have
quoted, but assuming that those interested in the question
have “ understandings whereby to judge, as well as ears
to hear,” we purpose noticing what the 91st clause does
actually authurise, though we have examined the subject
before, and may perhaps go over some of the ground a
second time.

It is easy enough to establish our position, but it is truly
difficult to lay hold of anything having the resemblance of
an argument in all the sentimental matter, which has been
published, urging arepeal of the 91st clause, or to discover
any point urzed sufficiently tangible for the purposes of
discussion.

One writer says “ the law has worked harshly,” another
declares “it serves no good purpose for the creditors,”
another says ¢ it is an unenviable monument to the memory
of its framers,” others againsay “n> one should be allowed
to suc for 2 debt under §100.”  Aund one who claims some
affinity to the law, bolder stiil declares, * ’tis strange, we
(the Iditors of the Law Journal) do not see the point
at issue between the advocates of the abolition of imprison-
ment for debt,and those in favor of imprisonment and 91st
clause. The point is simply this, should an honest but
poor creditor be incarcerated like a felon fora certain num-
ber of days or months. The sentiment of universal human-
ity says ‘no ;' but if the debtor commit fraud then let bim
be as a felon.”

We accept the dssuc not because of any merit in the com-
muvication of the particular writer who proposed it, but be-
cause it isa re-hash (in brief form) of what has been said by
several others on the same subject.

We also say, do ot punish the honest but poor creditor,
but if a debtor commit fiaud let him be punished not as
for a felony (we would be unwilling to deal with him
so severely) but as for o misdemesnour. And we repeat
that the honest debtor, however poor and unforiunate, has
nothing to fear under ¢ the 91st clause.””

Surely the creditor has some rights. The man who has
lent his money or sold his property to another, may reason-
ably enquire what means his debtor has of liquidating the
demaund. Aud be may summon that debtor to appear be-
fore the judge to give a statement of his affairs. But the
debtor bas two courts, in general about three months to
think over the matter before /e ¢s bound to appear, and if
there should be any sufficicot reason for his not attendiog
at the end of three months, and it be shown to the Court,
he is in no danger of imprisonment.
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When ho appears he is not required, as a recent writer
in n somewhat inflated and sentimental strain, says, to be
interrogated ¢ in the presence of any gang who may choose
to assemble from the filthiest crovices of socicty;"” for the
oxamination is not a public one but in the Judge's Cham-
bers or in the Court room after the ordinary suitors have
retived. The direction in the 162nd seetion of the )ivision
Courts Act makes provision for this.

Should a defendant be summoned fur the purpose of an-

noyance or insult or if indced on any ground, it appears
that the defendant ought not to have been sumwoned, the

provision (as it i3 called) and the law as consolidated to be
found in sces. 160 to 173 of the Division Court Act.

One cannot well understand how any person capable of
judging, can with the act before him venture to assert that
“ the 9lst clause” authorizes imprisonment for debt. Tt is
false to say that it does. Those who have an interest in
misrepresenting the effect of the law we may expect will
tax their ingenuity for the purposes of deception; but with
those who have wot such desigos it can only be great
simplicity of mind or strange perversion of judgment
which leads them to advocate a repeal of the law on the

judge may and ought to award him compensation for his grounds so absurdly urged. The law enables fraud to be
trouble and attendance, and for the amount of such compen- punished—nothing more.

sation the debtor will beentitled to an execution against

But some of these persons, such as ¢« An Old Barrister

his judgment creditor (scc. 166); but on the other hand in this number, change their ground and say, * Oh, but

if tho debtor refuses to be exawined or on his examination
* fences”’ and equivocates, will not give a candid statement
of his affairs, or say what property he has or whether ornot
he has meaus of paying the debt, is it not reasonable to
presume that there is some fraud at the bottom ? ¢ Truth
fears nothing but to be concealed.”

In a word, if his answers are clearly uasatisfactory in
these particulars, why should he not be punished ?

This brings us to the fourth ground authorising a com-
mitment which is divided into four heads. (1) That the
party obtained ecredit from the plaintiff or incurred the
debt or liability under false pretences or (2) by means of
fraud or breach of trust, or (8) that he wilfully contracted
the debt or lability withont having had at the time, a
reasonable expect: ‘ion of being able to pay or discharge the
same, or (4) has made or caused to be made any gift de-
livery or transfer of any property, or has removed or con-
cealed the same with intent to defraud his creditors or any
of them.”  All these are frauds and as such are punishable
by imprisonment, if proved to the satisfaction of the court
out of the defendants own mouth, or by examination of
witnesses.  And lastly if it be satisfactorily established that
the debtor Zas means and ability to pay, and will not pay
the judgment against him, such being clearly a frand on his
creditor, he is liable to be committed to gol, but iu no
case whatever can he be committed for a longer period than
forty days.

There is this provision also in favor of the debtor (as
mestioned in the letter of “ Another Lo v Student,” which
we publish), that after once having be-a examined and dis-
charged he cannot be again summoncd, unless the creditor
previously satisfies the judge on affidavit that proper
grounds exist for his being again called up to be ques-
tioned.

Now the foregoing embodies the whole ¢ 91st clause”

whatever the law authorizes, the fact is, poor debtors
are imprisoned siraply because they do not pay their
debts.” A strapge argument against a law, and not
we believe founsed on fact. We challenge proof,—let
“ cases in point” be shown. We do not believe they
could be produced, and if they could the objection would
not be to the provision of the law but the mode in which it
is administered,—quite a distinct matter.

Now from time to time we have presented facts and
figures showing how well, how beneficially, and how
humanely the law has been worked, and in our last number
we showed a return from the County of Waterloo embrac-
ing 10,372 suits for an aggregate of $248,918, and on
these suits 245 ¢ 91st clause summonses issued” for an
aggregate of $10,355, and upon the uawithdrawn ones
over 50 per cent. was realized, while but 9 actual commit-
ments took place.

The public are indebted to the Clerks of this County for
the full and detailed information given, and in spite of the
sneering remark that ¢ clerksare interested witnesses,” their
testimony will be believed. They speak from their books.
It is not conjecture with them. They give their names and
are men whose testimony is on every ground entitled to
credence and respect. Nor are they to be threatened into
silence by menace from any quarter. They speak out as
becomes them when the public need reliable information,
which they, the clerks, are peculiarly well qualified to
furnish.

But still another ground has been taken. It is ignor-
antly asserted that a substaotial difference exists between
judgment debtors in the Division Courts and in the Supe-
rior Coarts, that it is in the Superior Courts-alone wherein
fraud must be established to reach the debtor. False again,
as we have shown.

The pro.ision in the Superior Courts is, that the creditor
may apply to a Judge fur an order, &c., for the examination
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of the debtor touching his estate and effects, &e., (ncarly[
the same language as in the Division Court Act,) and **if'!
such debtor decs not attend as required by the order, &e., |
and does not allege a sufficient excuse for not attending, or |
if attending he refuses to disclose lus property or his tran- |
sactiuns respecting the same, or if it appears from such
examination that snch debtor has concealed or made away
with his property in order to defeat or defraus his creditors
or any of them, a Judge may order the debtor to be com-
mitted to the Common Gaol of the Couuty for any time
vt etceeding tuwelve months (sce. 41 eap. 24 U. C. Consol-
idated Statutes, p. 286).

Let any one compare this with * the 91st clause,” and
say in which Court the debtor has greater protection.

In the main particulur buth provisions are ahke, both
arc for the punishment of frawd, and {neither authonize
“ (mprisonment for debt.”

What then are we to think of the case which needs false
assertions for its support ; what of the arguments based on
such assertions ?

[

If the wisdom of any measure is to be judged by its
effects, we say with confidence the ¢91st clause” has
attained the end for which it was designed,—the prevextion
and punishment of fraud.

SALE OF DEADLY POISONS.

Our attention has been directed to this subject, and we
would refer to the Consolidated Statute of Canada, chapter
98, the provisions of which are not generally known. At
all events, they are violated in every part of the country.
This law, before the Consolidation was by many persons
supposed not to apply to Upper Canada, and the question,
whether it did or did not, was in truth somewhat complex.
The Commissioness for revising the Statute appear, judg-
ing from the schedule, to bhave arrived at the conclusion
that it did, on the strength of Stat. 14 & 15 Vic., c. 61,
See. 5, 19 Vie. ch. 94, and 22 Vie. ch. 103.

There is no doubt now that the law is in force in Upper,
as well as Liower Canada, and the Cousolidated Statutes not
yet being generally distributed, persons may go on ignor-
antly violating the law, in the absence of a timely warning.
We, therefore, give the substance of the enactment.

Sec. 1. Prohibits Apothecaries, Chemists, Druggists, Ven-
dors of Medicine and other persons, from selling or delivering
‘“any arsenic, corrosive sublimate, strychaine, or other poison,
* mineral, or vegetable, simple or composite, commonly knowan
“as deadly poisons, &c.,” to any person who does not then
produce and deliver a certificate from o legally authorized Phy-
sician or Surgeon, or frorm some Priest or Minister resident in
the locality, addressed to the person selling, and mentioning
the name, residence, and business of the person requiring the;

poison, and stating the purpose for which it is required, and
that it ought to be s, suld. And this certificate or noto is
required to bo kept by the person selling fur his justifieation.

The sccond Scction imposes a penalty of $40 on any
person contravening the foreguing provision, and in defauls
of payment, nuthorizes committal for three months to tho
Commeon Gaol.

And Scction three, nuthorizes prosecutions by a Common
Informer, (who gets half the penalty), before a Justice of
the Peace.

We will endeavor to procure from some miedical friend,
and publish in our next number, a list of the poisons that
would in a2 medical poiut of view, come within the first
Seetion which is most extensive in its range. In the
meantime, we recommend those who sell Drugs and Medi-
cines to act with caution, and require the note or certifi-
cate in every case where there is any doubt, whatever, os
to whether the article sold is a deadly poison.

The certificate may be in the following form :

To Mr. A. B., Chemist and Druggist, (or as the case
may be), (state residence).

Mr. C. D. of the {state residence)), requires [one pound of
arsenic for manufacturing purposes in his business of (as the
cnso may be)}, and in accordance with cap. 98 of the Consoli-

dated Statuto of Canada, I certify that it ought to be sold to
the said C. D.

Date, &c. E F.,
Church of England Minister, (or as the
case may be.)
Residing at ——, in the county of —.

The foregoing form may be varied according to the
circumstances of each case. The scller of the poison ought
in all cases to make a note of the sale upon this certificate
for reference, in case of an after judicial investigation.

PROCEEDINGS IN ERROR IN A PLAIN CASE, TO
REVERSE A JUDGMENT ON DEMURRER.

By Y. Srewart MacGacuey, Esq, Barmrister-ar-Law.

Nore.—Tho references. Sec. 1, &c., refer to tho Sections of tho Consolidated Sta.
tutea for Upper Canada, c. 13, ard thoss tc Orders 1, &c., refer to Orders of
Court of Error and Appeal, July 3rd, 1850,

Before any other step is taken, security for costs, as re-
quired by Stat. 12 Vic. ¢. 63, s. 40. must be given.

It must, unless othecwise specially ordered, be given by
Bond, (Order No. 3), to the defendant in 100/ to the
satisfaction of the Court appealed from, that the appellant
will effectually prosecute his appeal, and pay sach costs and
damages as may be awarded in case the judgment is af-
firmed, or in part affirmed. (s. 15.) It is to be exccuted
by the appellant, or one of them if more than one, and two
sufficient sureties, (or if the appellant or appellants are ab-
sent frow, or do not reside in Upper Canada, then by three
sufficient securities), in tue following form. (Order 4.)
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** Know all mon by these Presents, that we, A, B., of —,
C. D, of —, und E. F. of ——, are jointly a~d seserally held
and firmly bound unto G. H. of —, n the p .:nl sum of L——,
of lawful momey of Canadn, for which payment, well and
truly to bo made, we bind oureelves, and each of ue by him-
self, our and cach of our heirs, execators and administrators,
respectively, firmly by these presents. Witness our hands and
seals, respectively, tho — day of —, in the year of Our Lord ~.,

Whereas Sthe appellant) alleges and complains that in the
giving of judgment in & certain snit in Her Majesty’s Court
of Queen’s Benceh, (or Common Pleas), in Upper Canada, be-
tween (the defendant) nnd (the appellant) manifest error hath
intervened, wherefore the snid (appellant) desires to appeal
from the said judgment to the Conrt of Frror and Appeal.
Now the Condition of this obligation is such, that if the said
{nppellant) do, and shall effectunlly prosecute such appeal,
and pay such costs and damages a8 shall be awarded in ense
the judament, aforesaid, to boappealed from, shall be affirm-
ed, or in part affirmed, then this obligation shall be veid,
otherwise shall remain in full force. (Order 5.)

The parties to the bond as suretics are then to make an
affidavit in this form :—

In the (style of Court.)

A. B,, Plaintiff E.F., of ——, and G. I, of , §ev-
V. erally make oath and say: and first this
C. D., Defendant. ) this deporent, E. F., for himself saith,
that he is a resident inhabitant of Upper Canada, and is a
householder (or freeholder) in ——, and that he is worth the
sum of&the sum in which he stands bound by the penalty)
over and above what will pay all his debts: and this deponent
G. I, for himself enith, that he is a resident inbabitant of
Upger Canada, and is a householder (or freeholder) in ——,
eod that he is worth the sam of (as the case may he), over
and above what will pay all his debts.

(Signed)

E. P,

G. I

Sworn by the above-named deponents, E. F. and G. 1., at

—-—, in the County of ——, tho — day of ——, 18—, before

e X.Y,, a Commissioner, &e.
[Order 9.]

The bond and affidavit are then to be filed in the prin-
cipal office of the Court appealed from. (Order 3.) Fee
for passing the bond, 5s, for filing, 1s.

Fourteen days notice is to be given of the time and
place at which application will be made to the Court from
whose judgment it is intended to appeal, or to a Judge in
vacation, for the allowance of the sccurity, which is to
contain the names and additions of the obligors, (Order
10) and may be in this form:

In the (style of Court).

A. B, Plaintif, Take Notice, that 2 Bond for the se-

v. curity required by the statate 12 Vie.c 63,
C. D., Defendant. s 40, and by the Consolidated statate for
Upper Canada, cap. 13, s. 15, has been executed by the plain-
tiff and by two Justices, and that the names and additions of
the said suroties, are E. F. and G. I., both of the ——, of ——,
in tho couunty of , in the Province of Canada, —)
and that they havo by affidavit respectively made oath, that
they aro resident freeholders in Upper Canade, and severally
worth the sum of One HHundred Pounds, over and above what
will pay all their debts. And further, take notice, that on
~—, the — day of —— instant, at noun, applicativn will be

LAW JOURNAL,

made to the presiding Judge in Chambers for the allowance of
such security.
Dated the — day of ——, 18—.
.-, Plnintiff or Defendaat.

Or , Plaintiff or Defendant’s Attorney.
To , Plaintiff or Defendant’s Attorney,
Or to , Plaintiff or Defendant’s Attorney,
and to , his Agent,

The allowance of the sceurity may be opposed by affi-
davit. Tn the absence of any such opposition, the affidavit
above mentioned is to be sufficient in the discretion of the
Judge to warrant the allowance of it. (Order 10.)

If allowed, the officer of the Court is to endorse on the
Bond, the word # allowed,”” prefixing the date, and sign.
ing his name to it, upon which the security is to be deem-
cd perfected. (Order 12.)  Upon perfecting the security,
the action is to be stayed in the original cause. (Sec. 16.)

1. When, however, the judgment directs the payment of
money, the bond is to be double the amount of the judg-
ment, unless it is in debt, or bond, for a penal sum, or
upon a warrant of attorney, or cognovit, or otherwise, ex-
ceeding in amount the sum really due, in which case it is
to be in double the true and real debt and costs enly; and
the amount recovered, and of such true and real debt and
costs is to be stated in the condition, or recital to the con-
dition, to the bond, or sccurity, immediately after the
statemeat of the nature of the action, and the condition
shall be to the effect that the appellant shall effectually
prosccute such appeal, aud if judgment so to be appealed
from, or any past of it, is affirmed, shall pay the amount
divected to be paid by the judgment, or the part of it as to
which the judgment is affirmed (if it is affirmed only in
part), and all damages which shall be awarded against the
appellant in the appeal. In cases, however, where the
security to be given is in a sum above 500/, it is to be in
the discretion of the Court appealed from, or.of a Judge
thercof in vacation, to allow security to be given by a
large number of obligors, apportioning the amount among
them as appears reasonable. (Order 6.)

2. When the judgment appealed from is in ejectmenty
the sccurity last mentioned is to be in double the yearly
value of the property in question. (Order 7.)

3. When the matter relates to the taking of any annual
or other rent, customary, or other duty, in fee, or such like
demand of a general and public nature affecting future
rights, the amount in which security is to be taken, in ad-
dition to the security required for costs, is to be fixed by
an order of a Judge. (Order 7.)

4. Where the Judgment dirccts the assignmeunt or de-
livery of ducuments or personal property, exccution is not to
be stayed till the things directed to be assigned or delivered
have been brought into Court, or placed in the custody of
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such officer or recciver as the Court appeints, nor till se-

curity has been given tn the satisfaction of the Court ap-
pealed from, in such sum as that Court dircets, that the
appellant will obey the order of the appellate Court.—
(Order 16--1.)

5. When it dirccts tho exeeution of a conveyance or any
other instrument, exccution ix not to be stayed till the in-
strament has been executed and deposited with the proper
officer of the Court appealed from, to ubide the order of
the appellate Court. (See. 16—2.)

6. When it dircets the sale or delivery of possession of
real property, or chattels rezl, execution is not to be stayed
till security has been entered into to the satisfaction of the
Court appealed from, and in such sum as that Court direets,
that duri-x the possession of the property by the appellant,
he will not comuit, nor suffer to be committed, any waste
on the property, and that, if the judgment is affirmed, he
will pay the value of the use and occupation of the property
from the time of the appeal, to the delivery of the pos-
session thereof ; and also, in ease the judgment is for the
sale of property, and the payment of the deficiency arising
upon the sale, that the appellant will pay the deficiency.
(Sec. 16—3.)

Ia the cases mentioned, 2, 3, 4 und 6, the recitals and
conditions in the bond, are to be such as shall conform to
the provisions of the rules, with such further or other con-
ditions, in cases where the judgment is not for the pay-
ment of a sum of money only, as the Judge approving the
security may think fit to order. (Order 8.)

When the secarity in these last mentioned eases has
been perfected and allowed, any Judge may issue his fla¢
to the Sheriff to whom any execution has been issued, to
stay the execution, which is to be thereby stayed, whether
 levy has been made under it or not. (Sec. 17.)

The party alleging error, must also deliver to the clerk
of the Crown of the Court where the suit was instituted, a
memorandum in writing, (Sec. 33), in this form :

In the (style of Court).

The — day of ——, in the year of our Lord, 18—,
(day of lodging nole of error).

A.B, The plaintiff (or defendant) saye, that there is
vg. perrorin law in the record and proceedings in this
C. D. } action, and the defendant (or plaintiff) says, thereis

no error therein.

(Signed) A. B. plaintiff (or C. D. defendant, or E. F.
attorney for plaintiff or defendant). (Seec. 34.)

The Clerk is to file the memorandum and give to the
party lodging it a note of the receipt of it, (Sec. 31),
which may be in this form, and which may be written at
the foot of 2 copy of the memorandum.

Beceived on the — day of ——, A. D. — from the attorney
in this cause (or the above named plaintiff or defendant), (vf
there i3 any atlorney, or the plaintiff or defendant above named),

[

-

S ————— g— asun e — S

a memorandum in \vri(ing. in the above form, nnd which has
been filed by me nccording to cap. 13, of the Consolidated
statutes fur Upper Canada.
(Chitty’s Forms, p. 259.)
M. M. {signature of clerk.)

The attorney must then serve on the opposite party or
his attorney, a copy of the note f receipt, together with a
statement of the grounds of error intended to be argued
(see. 3+4), which may be in this form.

In the (stylo of Court).
A. B, pluintiff, v.C. D, defendaot,

Herewith is a copy of the noto signed by the Clerk of the
Crown, of the receipt of the memornndu alleging there is
error in law in the record and proceedings herein, whick me-
morandum has been Jodged witE him, under the provisions in
that behalf, in the cap. 13 of tho Consolidated Statutes for
Upper Canada, and the grounds of error intended to be argued
herein, are that (here state the grounds of error or somo of

them)
Dated ——— . N
ours, &e.,

Plaintiff (or Defondant’s) attorney.

To the above nanted Plaintiff,
{or Defendant), or A. Z. his attorney.
(Chitty’s Forms, p. 259.)

The Roll is to be made up, and a suggestion (see below)
entered by the appellant, within ten days after the service
of the note of receipt of the memorandum alleging error.
Ta default of it, the respondent may sign judgment of non
pros. unless the Court appealed from, or a Judge gives
further time. (Sec. 39.) -

( svacEsTION. )

Tho — day of , in the year of Our Lord, 18—.
(Day of making the entry on the Roll.)

The plaintiff, (or defendant) says, there is error in the above
record and proceedings, and the defendant (or plaintiff) says,
there is no error therein. (Sec. 37.)

Upon the suggestion being entered, and after security
required to be given by the appellant has been duly allow-
ed, the attorney for the appellant makes out copies of the
pleadings, together with the reasons of appeal and the
reasons relied on for supporting the judgment, as also the
opinions of the court belew, when not published in the
Reports. They are submitted to the attorney for the oppo-
site party, and when agreed upon are printed, and copies
are then to be considered the printed cases of the appel-
lant and respondent respectivelr. (Order of Court of Error
and Appeal, 27th June, 1856.)

They are to be privted on one side only, on good paper,
in demy quarto form, with small pica type. (Order of Court
of Error and Appeal, 21st December, 1858.)

The appeal is then to be entered with the Clerk of the
Court of Error ang Appeal (the Registrar of the Court of
Chancery, sec. 7), the fee for which is four dollars, and
the cause may then be set down for argument in that Court
(See. 42). Notice of its being sot down for argument,
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should be given to the opposite attorney, of which this
may be a form:
In the (stylo of Court.)
A. B., plaintiff, v. C. D., defendant,

Take notice, that this caure wes this day set Jdown for ar-
gument, on ——, next, and that tbe same will be argued ac-
cordingly.

Dated the — day of —, A.D, —
Yours, &e.,
Plaintiff {or dcfox;dnnts) attorney.
To —, Esgq.,
Defendnnt (or Plaintiff) attorney. (Chitty’s Forms.)

The appellant must, at lenst four clear days before the
day appointed for hearing the argumcent, deliver to the
Clerk, a printed copy of the appeal hook for cach of the
Judges, or, in default, the appeal may be dismissed with
costs. (Sece. 45 and QOrder of Court of Error and Appeal,
27th June, 1858.)

When in an appeal against a judgment in any action
personal, the Court of Error and Appeal gives judgment
for the defendant in error, interest is to be allowed by the
Court for such time as execution has been delayed by the
appeal. (See. 50.)

When the judgment of the court is delivered it is to be
entered, for which the fee is two dollars. It is then to be
certified by the clerk of the dourt to the proper efficer of
the clerk below, who is thercupon to make all proper and
necessary entries thereof; and all subsequent proceedings
are to be taken thereupon, as if the judgment had been
given in the court below (sec. 12), the first proceeding
being to make the judgment of the court above a rule of
the court below, which i3 done as a matter of course by the
clerk of that court on payment of a fee of 2s 3d., and 4d.
for each paper filed.

LAW SOCIETY, UPPER CANADA.
TRINITY TERM, 1859,
ARTICLED CLERKS EXAMINATION.

SMITH'S MERCANTILE LAW.

1. By whom must a notice of dishonour be given to an indorser
of s bill or note, 80 as to render bim liable, and will such notice
enure to the benefit of any other party thau the one giving it.

2. How is the property in a bill 0. note payable to bearer, or to
a specified person respectively, transferred ?

8. What is a guarantec? State what is cssential to reader it
binding.

4. In what case is the insured entitled to a return of the whole
or part of the premium ?

6. What are the two ways in which a licn arises?~-give instances.

WILLIAMS ON PERSONAL PROPERTY.

1. What is the distinction between a specific, 8 demonstrative,
and & general legacy ¢

2. What is en executor de son tort 2

8. What are a husband’s rights cver choses in action of his wifo? ’

4 Ifaless sum than tho amount due ie paid by a debtor, to
which of the soveral items can tho creditor approprinte tho
payment?

BLACKSTONE'S COMMENTARIES.

1. How are Justices of the Peaco appointed, and what aro thelr
duties ?

2. What aro waifs?

8. On what grounds can a master justiy an assault in defenco
of his servant ?

WILLIAMS ON REAL PROPERTY.

1. Is & woman in any and whnt cases entitled to dower in hor
busband’s cquitable estate? Doen her right to dower out of such
estatoe depend on common law or statute ?

2. How must a rent charge be crented ?

3. What is the effect of o relenso of a part of tho lands subject
to a rent charge ?

4, What right of deposition has a husband over a terin of years
belonging to gis wife?

5. What covenants for title is a purchaser entitled to in a con-
veyanco from a trustee for salo?

STORY'S EQUITY JURISPRUDENCE.

1. In what cases will a {'ourt of Equiy restrain waste by one of
two tennnts in common at the instance of the other?

2. Will tho publication o private letters by the receiver bo re-
strained by injunction at the suit of the writer ?

&. What will bo sufliciont in a Court of Equity to open a stated
accouut ?

4. In what cascs will a bill to perpetuate testimony lie ?

5. Will the Court of Chancery restrain by injunction, proceed-
ings in other Courts, of a criminal naturo? Isthere any exception
to tho general rule on this subject ?

STATUTES AND PRAGTICE.

1. In what case does the Statute of this Province permit actions
of replevin to be brought ?

2. Where o party pleads and demurs to the same pleading, in
what order are the issues of law and fact to be tried ?

3. Where a Ca. Re. bas been cbtained against n defendant, is
any tbing further nccessary to entitle the plaintiff in the sameo
cause subsequently to issue o Ca, Sa. ?

4. In what case is attachment for contempt abolished ?

6. What is the effect of pleading a plea on cquitable grounde
witliout leave of a8 Judge ?

G. If o sole plaintiff die before decree, what steps must be taken
by the defendant to cbtain an order for the dismissal of the bill
for want of prosecution ?

7 At whot stage of the cause can a defendant in a suit in equity
obtain an order to clect ? and how is such an order obtuined ?

8. In what cases is the Court of Chancery authorized by statute
to make o ¢¢ vesting order 2’  What is the cffect of such anorder ?

9. Is a party to a suit in equity entitled to treat an order clearly
irregular as void, and disregard it; or is he bound to obey it until
set aside ?

10. Is a defendant against whom a pro confesso decree has been
made entitled, upon any and what conditions, to have the cause
re-heard ?

11. Can a bill be taken pro confesso against an infant defendant ¢

EYAMINATION FOR CALL.

BYLES ON BILLS.

1. If & bill is dishonoured by non-acceptance, and afterwards
by non-paymeunt, from which time docs the Statute of Limitations
commence to run?  Give your reasons.

2. Is there any exception to the rule that o party taking s note
over due takes it subject to all its equities? Does the position of
his assignor make any difference in this respect ?
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8. Who is tho principal debtor in n bill of cxchange? Does the
fact that the Lill was an accommodation ono muko any difference
in this a¢ law as regards other persons

4. Upon what does the negotiability of bills of exchange and
promitsory notes respectively depend ®

5. When a bill or note is trausferred without indorsement, in
payment fur goods, is the party transferring it, as a general rule,
Hlable for the price of such goods, if the bill or note is not paid?
Give your reasons.

TAYLOR ON EVIDENCE.

1. What is the meaning of the rulo ‘that the best evidence
which the case is susceptible of should he prescuted to the jury "
Doces this rule supply any and what test for distinguishing between
primary and secondary evidenco?

2. What will amount to such an inducement keld out to an ac-
cused person as will render such confession inadmissible as evi-
dence against him ; and by whom must it have been held out to
hove thiy effect ?

8. In what cluss of cases is reputation admissible evidence ?

4. What is tho effect of n judgment s rem and a judgment infer
parfes, respectively ?

6. In what cases and sgainst whom are depositions taken on
former trial admissible as evidence ¢

6. What are the several functions of a Judge and of o jury with
regard tv written instruments produced at o trinl ?

SMITH’S MERCANTILE LAW.

1. Where a salo has been mrde to a broker dealing in his own
name, but in reality as an agent, whom can the vendor treat as
liable to bim; and does the fuct of the principal being a forcigner
make any differenco ?

2 \:'hut is the distinction between a bill of lading and a charter
party?

8. At what time is it necessary that there should be an insur-
able interest to render a life policy valid; and how does life in-
surance differ in this respect from other contracts of insuraunce?

- ADDISON ON CONTRACTS.

1. What is the distinction between a pledge and o mortgage as
regarde—1st, the right to the property; 2ad—the right to posses-
sion during their continuance ¢

2. What is tho difference between dependent and independent
covenants?

3. What is the rule with regard to consideration in 1st—simple
contracts ; Znd—bills nand notes; 3rd-—contracts under seal ?

4. What is esscntial to render a coutract binding for goods
above tho value of ten pounds?

BLACKSTONE'S COMMENTARIES.

1. What are the rights of individunls?
2. Ta what light dees the law of Fogland regard marriagoe?

WILLIAMS ON REAL PROPERTY.

1. Whereis the legal estato in the following limitations: bargain
and sale to A. B. and his heirs, to the use of C. D. and his heirs ?
Lease and release to A. and his heirs, to the use of B. and hig
heirs. A statutory deed of grant to A. and his heirs, to the use
of B. and his heirs? Qive the reasons for your answer.

2. Who becomes entitled to the residuc of an estate pur autre vie,
upon the death of the original tenant living csstui gue vie where no
special occupant is named in the grant? Upon what statutory
ennctments does this digposition of such an estate after the death
of the original tenant depend? What alterations in the law do
these statutes make ?

8. Was a limitation in n deed of estate to take effect after the
determinntion of a precedent estate in fee, good at common Jaw ?
Is there now any and what mode of assurance by decd in which
sach a limitation would be valid ?

4. An estate is limited to A. for life, remninder to B. for life,
remainder to C. in tail, rewainder to D. in fee, how can C, con-
vert his estato in tail into en estate in fee ?

6. Give an instance in which the person entitled to a first charge
upon an cstate by way of mortgage would formerly have lost the
benefit of that charge by the cffect of merger?  What alteration
in the Inw on this subject has been mado by statute in Upper
Canada?

G. If tenant in tail in possession cater into o written ngreemont
for the sale of his estate, can the purchnser enforco specifio per-
formance of the contract in equity? Would the Court of Chancery
deerce a specific performance of such a sgreement against the
Leir in tail?  Qive reasous for your answers.

7. Define & contingent remainder, nod distinguish ic from an
executory devise, and from n shiting use. Is there any and what
statutory enactments, in Upper Canada ns to tho destructibility of
coutingent remuinuers?

STORY'S EQUITY JURISPRUDEXCE.

1. Will a Courlof Equity, in any and what cases, decreespecific
performance of an agreement for the sale of chattels ?

2, If an infaut enter into an agreement for the purchase hy him
of land, can he maiutain a bi!l for the specific performance of the
contract*  Givo reasons for your answer.

3. Will the Court of Chaucery decreo the delivery up for can-
cellation of a deed or other instrument void at law, and to an
action on which there would be & good defence at law? Will such
;\dc::rco bo made where the instrument is upoa its face void at

aw?

4. Give a definition of a Donatio mortis causa. \What are the
distinctions between such o gift and a legacy ; and bow does it
differ from a gift inter vivos 7

6. Is thore nny and what difference in the principlo upon which
o Court of Equity acts in setting aside o purchase by o sclicitor
from his client, and that upon which it proceeds vn setting aside a
purchasc from a ceatui que trust by his trustee ?

6. Give an instance in which the equitable doctrine of marshal-
ling of securities is applicable.

STATUTES AND PRACTICE.

1. In what way may the performance of conditions precedent bo
now stated in pleading; nnd lbow must tho performance be
traversed by the opposite party ?

2. What aro the usunl conditions in a replevin bond ?

3. What must o Judge certify to entitle plaintiff to full costs, in
sn action of trespass where the verdict is for less than forty
shillings?

4. In what cascs has a Judge the power to order & compulsory
reference, and at what time can this be done?

5. Who are the necessary parties to a bill filed to carry into ex-
ecution the trusts of an ordinary deed of assignment for the benefit
of creditors ?

8. What is essential to make o suit in equity lis pendens, go as
to be constructive notice ?

7. What alteration has been made in the practice as to granting
commissions of lunacy, by a late Act of Parlinment?

€. At what stago of a cause can the plaintiff give notice of
motion for a decree ?

9. What is the abatement of a suit?
abatement before decree remedied?

In what manner is an

LECTURES

ON THE JURISDICTION AND PRACTICE OF THE BIGH COURT OF
ADMIRALTY OF ENGLAND.

BY JOHNN MORRIS, ESQ.

(Continued from our last.)
8. MORTGAGES.

Prior to the statute of Vic., the Court had no jurisdiction
cither to enforce & mortgage, or to recognise the claims of o
mortgagee as a_part owner, &c. lo had not the legal title;
consequently, he had not any locus standi in this court.
Whether he could have appeared in a suit instituted by some
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oue else, merely to protect his interest, appears to have been
doubtful ; but now, by the statute of Victoria, when any ship
is under arrest by process from the Admiralty, or when the
Froceeds have been paid into the registry of the court, it has

ull jurisdiction to take cognizance of all claims and causes of
action of any person in respect of any mortgage of such ship
and to decide upon any suit institnted by any guch person in
respect of any such claim or eause of action,

X mortgagee cannot nOW, any more than he’could formerly,
initiate & suit in the Admiralty Court. He cannot ‘arrest a
vessel as a part owner. If a vessel only, but not the freight,
be arrested for wages, the mortgagee may come in as against
the ship ; but he cannot, by an independent suit, assert his
claim as against the freight. In the case of The Fortitude (2
V. Rob. 217 ; 8 Jur. 23), in which this point was raised, some
remarks were made by the present learned judge of the court,
in giving judgment, from which I have made a few extracts.
Referring to the question which was raised as to the jurisdie-
tion of the Court, the judge pointedly remarked,—‘ When I
look to the question as one of jurisdiction, I find thatif the Court
bas jarisdiction, and refuses to cxercise it, the remedy is by
mandamus ; if the Court has not jurisdiction, the remedy is by
prohibition ; if the Court has jurisdiction, and yet, under pe-
culiar circumstances, it could not be exercised advantageously
for the suitor, then an injunction would properly come from
the Court of Chancery.”” Then, referring to the construction
to be put on the 3rd section of the statute of Victoria, which
relates to mortgages, he said, “ Two conflicting eonstructions
are sought to be put on this section ; they appear to be these
—on behalf of the mortgagees, the parties taking out the
warrant, it is said, that this vessel having been arrested, and
being in mortgage, this question arises out of the mortgage,
and comes fairly within the words ‘ any mortgage.” The con-
struction put on this by the other party is this ;—he says, ‘ No,
it does not mean any question arising out of the deed of mort-
gage, but simply any question arising as to the ship being
mortgaged.’ confess, my mind leans to the latter construc-
tion, because I think it assimilates to the principle on which
the Act was passed ; it is a remedial Act, intended to remedy
the inconvenience sufficiently, but not to carry it further.
The circumstances of the present case do not, as appears to
me, bring it within the remedy, or within the principle of the
Act ; not within the principle, because the Court exercises its
ordinary jurisdiction with justice, without resorting to the
statute ; not within the words, because I think the more proper
construction is to restrain the enabling power to the ship
alone. In this form of action, if maintainable in this Court,
the Court might be called upon to adjudicate upon the right
to freight, without reference to any other question as to the
nature of the suit. This is not a proceeding to make freight
contribute pare passu to other liens; that is not the question;
but to.adiudicate as to the title to the freight itself—n question
%uite independent of the jurisdiction belonging to this Court.

hat question was forced upon the Court in the Dowthorpe (2
W. Rob. 73); freight being in its hands, and being in its power
baving been arrested by the ancient ordinary process of the
Court ; the Court did not voluntarily call it in for a special
purpose.” See contra as to the present practice, 17 Jur. 744,

4. BOTTOMRY.

'We have just seen that the court has no jurisdiction in the
cage of an ordinary mortgage, except under special circum-
stances ; but where the ship is hypothecated by a bottomry
bond, the Court has jurisdiction. The reason given for this,
in one of the cases at common law in which a prohibition was
applied for, was, that it was not reasonable that the Common
Law Courts should hinder the court of Admiralty from giving
a remedy where they can give none themselves.

‘Where the master is in a destitute situation in a foreign
port, and unable to obtain the necessary supplies for his ves-
gel on the pergonal oredit of himself or his owners, he can, by

a bottorry bond, pledge the ship as security for such supplies,
whether obtained in money or goods. It is essential to the
validity of a Lottomry bond—(1) That the ship is pledged, and
not the owners; the repayment of the money must be depex}-
dent upon the safe arriva{of the ship at its destination. This
is what is termed sea-risk, which the lender must undertake,
or the bottomry bond is not valid as such, nor can the Admir-
alty Court maintain jurisdiction without sea-risk (The Royal
Arch, 30 L. T. 199). (2). As a general rule, the bond must
be taken in a foreign port, but this is liable to exceptions.
Thus, in one case (where a British vessel was in an English
port, on her homeward voyage from the East Indies, the owner,
who resided in Scotland, had died insolvent, and his represen-
tative declined to make any advances for necessary repairs,
without which the vessel could not proceed to her destination),
Dr. Lushington said, that the validity of these bonds ¢ does not
depend upon the mere locality of the residence of the owner.”’
He added, *“it depends, I think, upon the absolute necessity of
the case, where the master is in such a condition that it is im-
possible for him to meet the necessary disbursements, and he
has no means of procuring money but upon the credit of the
ship.” It is quite clear that a valid bottomry bond cannot be
made in an English port where the owners reside in Eogland ;
even, I apprehend, if they are first communicated with, and
assent to it, because such an instrument would be within the
Restraining Statutes, not heing made on the sea nor out of the
realm. An hypothecation by the owners in a home port, al-
though in form a bottomry bond, would be open to the same
objection—it would be construed to be, in effect, a mortgage;
althongh in America the Admiralty jurisdiction has been ex-
ercised in such a case. Recent decisions show that, even when
given in a foreign port, the owners must, if possible, be com-
municated with before giving & bottomry bond, and that a very
strong case is required to dispense with the necessity for such
previous communication. Where the telegraph is available, it
would, I should think, be impossible to uphold a bottomry
bond without first communicating with the owners. (3.) The
next test is necessity. Mr. Edwards says, that necessity is as
much looked too in'the Admiralty Court in these cases as is
the consideration on an ordinary contract in the common law
courts.

The rule, where there are several bottomry bonds given on
the same ship, is, that the last in order shall be the first to be
paid ; thus reversing our ordinary common law notions of
priority. The ground of this rule is, that the last loan fur-
nished the means of preserving the ship and bringing it to its
destined port, and that without such assistance the former len-
ders might have lost their security. -

The master Las power to hypothecate the eargo as well as
the ship and freight, but the former carnot be made available
till the latter have been exhausted. Dr. Lushington said, in
one of the cases, * it appears, that where the bondholder has
directly, or by intendment of law, a lien on the freight and
cargo, the owner of the one may have the aid of the Court of
Admiralty to bring the other into contribution, and that the
Court will apportion the liability between the two ; and where
there are several bonds, some binding the ship and freight,
others the ship, freight, and cargo, that the Court will marshal
the assets, dirgcting one claim to be satisfied from the cargo,
and another from the ship and freighs.” *

# The doctrine of this case, however, seems much shaken by a late case, were
three bottomry bonds had been taken : 1st, on ship and freight; 2nd, on ditto; 3rd,
on ship, freight, and cargo; and the procceds of ship and freight were sufficient to
pay the last two bonds only

Application by the holder of the firet bond that assets might be marshalled, so
as to compel the owner of third bond te go upon the cargo (which waa sufficlent to
pay bimy leaving proceeds of ship and freight applicable for first and second
bonds ; opposed by owners of cargo on the ground that their cargo was not on
board when first bond given, and that effect of such marshalling of assets would
be to make the cargo pay the first bond, aud that it had been decided by Lord 8to-
well, in the case of the Prince Regent, cited in that of the Dawthorpe, 2 W. Rob.
85, that were ship, freight, and cargo were all hypothecated, the bondholder must,
nevertheless, exhaust his remeodies against ship and freight, before he eould call
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These remarks Hustrote the powers of the Court: it i a
court bath of Law and eqaity. + Not that 1t haw any goneral -

' wluitahio Jurindistion, it «an and dues minumster most enlarg-
od equity, It oven gvea ta the oxtent, in buttomry cases, of ¢

cantrolling oxturtionsto intesest, but dus of course is & power
which is vory cautiously exervised. !
Not only has the Gourt pawer 10 .gportian tiahility and wmar- ¢
ahal azeots, ¢ batween difforent hondhelders, hut wlso as he- .
tweon the hundhiolders nad other claimants, such as wages, sal-

vugo £o.  As 0 the principles which the Court applies in the
exertiso of this impurtant equituble jasisdiction, yaa may pro-«
fitably consult the lmst chapter of Abbett on Sluping {on
Muritime Lien}, which has been added to the recent sdditions ¢
of that work. ‘
The Court of Ciancery has coacurrent jurisdietion i cages 4
of battemry bouds, and will interfere by injunction to restrain J

proceedings in this court in case of fraud, or if it appears that
the quostivug at izsue cnu be better decided in tho former |
courty but now that the powers of this Court havo heen eq- i
tiryred, and its procedure improved, injunctions would, [ should

think, be very spacingly granted.

€. NECESSARIES,

In most of the conntries governed by the civil lnw, repairs
and necessaries form o lien upon the ship. Not so0 in this
country. lere o shipwright has o len fur work done to the
ship, but it is Jost if he parts with possession.  The shipwright,
therefure, who has once parted with possession of o s‘)xip. and
a tradesman who has provided rapes, snils, provisians, or other
necessaries for o ship, are not, by the lasw of England, prefer-
red to other creditors, nor have any particnlar efaim or lien
upon the ship itaelf fur the racovery of their demands.

Until stopped l:{ prohibitions, in and after the reign of
Charles IT, tho Admiralty Court appears to have held that re- |
pairs and nacessaries conatituted o lien upon the ship; and
oven aftor prohibitions had beon obtaincg on criginal suits
iostituted by what were called material men, it was still the
coastant practico of the Court to allow them to be paid out of
the proceeds in the Registry; and this practies was upheld
with a high hand by the Court of Admiralty, uatil condemned |
by the Judicial Committes of the Privy Council in 1835, on an
appeal in the case of the N plune, reported in 3 Knapp. p. 94, !
The marginal note in that case is as follows :—* Material mon
heve no lien for supplies furnished in England on the proceeds
remaining in the Registry of the Court of Admiralty, of a ship
sold under » decree of that Court for the payment of seamen’s
wages. A mortgages ia possession of such ship, so sold, is
entitled to the renminder of such procceds after paymont of
soamen’s wages and costs.”

‘This case i3 worthy of an aitentive perusnl, not only asa
feading case on Admiralty law, but also as an interesting case
an the questica of lien generally.

The luw still remaing the same, except a8 {o necessavies sup-
plied to foreign vessels. The provision in the statute of Vie-
toria applicable to this has besn already noticed. It only re-
miaing to obserce, that the act does not expressly create uny
lien upon the ship: it merely gives to the Cpurt power to en-
force payment. ‘This it oxercises by its ordinary process—
viz., arrest of the ship. Where, howecer, there hias been great
delay, and the ship has changed hands, the Court may refuse

apon cargs to con’ sdute.~Iidd, on the authority of the FPrince Repent, holder of
third bond muy exhaust proceedsof shilp and frelght befuce ko can apply to cargo,
aad. therofor, Conrt could nat marshal asseis as prayed, effect of which was first
Band went * apald, (24e Pruclla, Dee, 2, 1859, reported (he next or the Lilowing
Qny,in tr o Shipping Gazeale.)

{

§ Tan fotlowiag aote i by tho same gentirman as the potes at pages 52 20d |

3 —~* 13 s corruct 1o sy that the conrs i3 one both of faw and equity, when thete

{3 ao such distinctive in the Koman faw?  Jlut pechaps no viber means of expres-

won Could Bave been found to briug hota ta «ost of your bearers the fact that

under 3 good syrtsm of faw al) Sust rediof can be granted, without a distinction of
courts or rules.’

¢

19 quforee payment againet tho <hip ,* there heing uo express
lien  This s an jmportant distinction, and will at anes sug.
uest the pxpediency of enforcing this remady withont delay.

As to what amaunts to necesaartes within the moamng of
the statute, sea The Alexander, 6 Jur. 245 Phe Saphee, L W,
Bub, 365 PAe Orean, 2 W, Rob. 368,

6. SALVAQE AND TOWAGE.

Salvage is defieed in Lord Tentorden's wark ag ¢ the com-
peasatian that is to be made to ather persons by whase assis-
tance a ship or its lnding may be saced from impevding peril,
or recovered after actual luse,”  “This compensation.” ho
adds, “ is known by the nnme of salvage, and at presout is
esmmanly made by pasment in monoy ¢ but tn the wiiney of
eommeres, was more frequently made by the delivery of somo
portinn of the specific articles saved or recovered.

“Alt foreign codes of maritime Inw, both ancient and modorn,
contain provision and ennctmients au this head, In spme of
thom the value to he paid is fixed at & certain portion of the
articles saved, or of their valve, nceording to their nature and
cymlity. or the circumstances of the case. But it is obvious
that pasitive nad settled rules are littlo adapted to the admia-
istration of justice in varying and unscttled cases ; and what
can be moro various and unsettled than the degreo of labour
experienced on tho ocean, or the degree of peril to which per-
sons who engage in the meritorious tagk of assisting the die-
sressed on that olement ave at different times exposed?  And,
thercfore, in the casa of wreek, or derelict at ser, the law of
Baglaad, like the law of sowe othoer countries, hss fixed no
positive vulo or rate of salvage; but dircets only, as o gene-
ol principle, that a reasonable sompensation shall bo made.”

It is fucther atated in the same work, that “ a person who,
by his own labour, preserves goods which the owner, or those
entrusted with the care of them, have either abandoned in dis-
tress at gen, or are unable to protect and secure, i3 cntitled, by
the common law of England, to rotain the possession of the
goods saved, until the proper compensation is mado to him for
kis teouble. The compensation, if the parties cannob agree
upon it, may, by the sams law, ba agcertained by a juryinan
action brought by the salvor sgninst the praprietor of the goods,

'on his implied contract (if the circumstances justify an in-

fereace of it} to mako compensation for the service renlered
in respect of thewn ; ur the proprictor may tender to the sal-
vor such sam of raoney as he thinks sufficsent ; and, upon re-
{usal to deliver the goods, biring ar action against the salvors
ang, if the jury think the sum tendered saflicieat, he will re-
cover his goods or their value, and the costs of his suit. §

The Common Law courts have concureent jurisdiction with
the Admiralty Court in case of salvaga; bat ia tho case of
valuable property and numerous proprietors and salvors, the
jurisdiction and proceedings of the latter court are admirably
adapted to the purposes of justice.

Indeed, in an ordinary salvage enso, thero are practical difs
ficulties in the way of proceedings at common law; because
where, ns is usual, there are several aaleors, it is not enovgh
to nssess the amount to be paid, but it iy vecessary to appor-
tion the amount between the different salvors according to
their respective deserts, and the common law courts havo no
machinery for doing this, Agsin, in the Admiralty Couct, the
judge ie assisted, where necessary, by the nautical skill and
expericace of two of the elder brethern of the Trinity House.
A tribunal so conatituted is better able ta decide a case of this
kind than a judge and jury.

But although admirably adapted for the trial of important
cases, yet tho delay sud expense, necessarily incident to the

raceedings of a tribanal sitting at a distance from the subject
in contest, will often he injurious to the parties. The Legis-
latare has endeavoured, therefore, to to*roduce a more exped-

* The Atoxeader, § Jur. 1067, ¥ Abbod on Bhipping, 605,
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itious and less expensive mode of adjastmient.  The resuit of
the statutes on the subject is, that whecs the sum claimed for
salvago does not exeend £200, it shall be referred to the arbi-
trativn of two justives of the peace, and, by consent. also if it
exceed that amount ; but with a right of appeal to the Court
of Admiralty where the sum in dispute exceeds £30. Disputes
with respect to salvage within the cingne ports are te be de-
termined by commissioners specially appointed for the pur.
pore by the Lard Warden, with an absolute right of appeal,
without refereace to amount.

Prior to tho statute of Victerin, the jurisdictinn of the Ad-
miralty Court was confined to cases where the sulvago was
performed st sea, or between high or low water-mark. The
Court had ne jurisdiction whatever as to towage claims 5 they
were only cognisable in the common law courts; but now, by
the 6th section of that statute, the jurisdiction s, as we hnve
already senn, given to the Court in all cases of salvage and
claimag in the natere of towage, whether the service were per-
formed upon the high seas, or withio the body of any country.
See also, as to salvage, 17 & 18 Vie. ¢, 104, 3. 476,

It seems to have been a noticn formerly that it was neces-
sary for salvors, in order to maintain their rights, to remain
on board the vessel which has received their assistance. But
Lard Stowell decided that this was not necessary. The Court
of Admiralty is not bound by any technical commaon Iew no-
tions ag to losing a lien by giving wp possession. Even if
pos=ession be given up by the salvors, the Court, by its ordin-
ary process, and as the first step, arrests the ship, and so makes
it available to answer the ¢laim of the salvors,

The amount of salvage to bo allowed, avg the apportivament
thereof among the persons engaged in thesalvage service, must
rest & good des} on the diseretion of the judge, guided of course
by the principles which precedent and experience have esta-
blished, eithough the special circumstancees of each caso often
give rise to questions of considerable diculty. .

« Salyage,” snid Sir Joba Nichol, * # is not always o mere
conpensation for work and labour; varioss circumstances,
upon public considerations—the interests of commeree, the
benefit and security of noeagation, the lives of tho seamen,
render it proper to esfimate nenlvage reward upon a more cn-
Iarged and liboral scale. The ingredients of a salvage service
are-~—first, enterprise in the salvors in going out in tempestu-
ous weather 1o nssist a vessel in distress, risking their lives to
save their fellow-creatures, and to rescue the property of their
fellow-subjects ; secondly, the degree of danger and distress
from which the property is rescued, and whether it was in
immivent pesil, a1 d almost certainly Jost, if not at the time
rescucd and preserved ; thirdly, the degree of Iabour and skill
which the salvors ineur and display, and the time oceupied ;

Assanlts to the verson at sea ave still, T apprehend, coguis-
able in this court, although the remedy ap» .ars not to have
been resorted o in medera times. ‘The increased powers vest-
ed in magistrates for dealing with trivial ences of assault, and
the fact that the Common Law Courts have concurrent juvis-
diction in important cases, mey aceount for the remedy in this
conrt having become alinost obsolete. In fact, there appears
ts o no special advantage in proceeding in this court rather
than at law, except it be that the expense might be less. For
obvious reasons the vessel cannot be arrested tn & mere per-
sonal suit for tort. The judge may, no doubt, eward damages
as compensation, and formerly the Court had and exercised
tha power of arresting the defendant in personal actions (ex-
aculy as by its ordinary process it arrests the ship) as a first
step, and compelling him to find bail; baf thers i »o instance
of the exercise of this power since the abolition of arrest on
mesne pracess at common law, and, although not formally
abolished, it waald, no daubt, now be considered obsolete. The
remedy, however, against the person nccording to the present
procedure (that is, without the power of preliminary arrest)
18, I doubt not, still open, and might, if destred, be resorted to,
instead of proceeding at common law; but the remedy is
limited to sssanits, &c., committed at seq, as it is clear that
the statute of Vie,, extending the Jurisdiction in damage cases,
is confined to damage done to the ship.

With reference to the mode of estimating damage to the per-
son, Lord Stowell has thus decribed a singular rule which
formeerly provailed in the Admiralty Court.* * It is within
my recollection,” he says, “ that in cases like these, which
were formerly more frequent than they ore at present in these
courts, it was common for each maritime witpess 1o assign
what he thought o proper compensation for a punishment un-
Jjustly Jinflicted, by declaring that he would not take such a
punishment for less than suck «gum, and estimating the com-
pensation by the valee which each man put upon bis ows in-
dividual skin. Of cour ., that was an estimate that afforded
little light to the jud-,ment of the person who had to decide
the question, and Faving been discontinued, it now afferds
him none”’

Collision cases {no longer confined to cases happening at
sen; sec. 3 and 4 Vic,, ¢h. 953), now form the largest and most
tmportant elass of cases which come before the Court,

The assistance which the Court is in the habit of obtaining
from the Trinity Masters makes it generally & more desirable
tribunal for the trial of collision causes than z judge ard jury
at Nisi Privs.

This Court, under the statuie of Vigtorin, contains power to
direct Jssues to be tried by a jury; but this power has, 1 be-
lieve, only been qxerciscd in one ecase.? It has been urged as

Iustly, the value. When al} these eircumstances concur, @) a veasun why this power has not been mare used, that the
large and liberal reward ought to be given: but where none, | issues in a case of collision are rarely guestions of mere fret,
or gcarcely nny, take place, the compensation can hardly be | and that to throw them down before a jury, not conversant
denomtnated & salvage compensation : it is little more than a | with nautical practice, mny, bowever great the vigtlance of
mere remuneration pro opere of labore” the judge, involve » decision irrcconsilable with the principles

The owners, in order to avoid the expens: s, must make a | of admitted science. It has been thought, teo, te approximate
sufficient tender to the claimant. This, if aiier the commec: | to an absurdity, to cxumine and cross-examino witnesses re-
raent of praceedings, should be done by what are colled formal , garding laws and rules which are incontrovertible, and ought
acts af Court, analagous to our summons o stay in 2 commen |, to ba webt kvown to the Court, ofientimes with no effect bug
law action. As to the rale of the Court with reference to custs, | to confonnd the understanding of twelve men wholly upused
where a tender is made and refused, but afierwards beld by | to such inquiries, to whom the language of seafarers is strange,
the Caurt to he suflicient, see The Williams, 11 Jur. 174, It, and wha, haply, have enough to do, i cases relating to mat-
is not of caurse to give costs against the ealvors who decline & | ters with which they are familiac, to guard their minds against
tender. the undae tafluence of a popular address, aud of the first and
iast word.}

Recent experience in our common law courts has shown

7. DAMAGE,

This head includes damage to o ship by collision, and in-. ) " Sure in civil itor b
Jjurics to the person by assaults, &e., nt sea.  These are cases: that trial by jurg in civil cases has, as a recent sriter has
of tord, as distinguished from the precoding headw, which nre, tcrmed it, ks “dark side.” Qaly a fow days ago, a patent
cases of contract or quasi-cantract. , case came on for trial before the Lord Chief Justice and o

f
U - e

© The Qlyftan. 3 Hepg 1N

* 1 lagg. 288, t 1%, Rob. 40, t JAaneand ary, 2 W, Rob. 190
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special jury. Icatout the fullowing from the newspaper report
of the case s—

¢ The Lord Chief Justice said, these patent cases were nuieances.
Lagmen, perfectly nnacquamted with the points which they were
called upon to deteemine, wesa tot in guch ay advautageous posi-
tion nt the end of several days as a scieatific person would be in
a8 many winutes.

A juryman snid he could confiem bis Lordship’s view. e had
served upon n jury in the Court of Exchequer in a very similar
case, and he believed that half of the jury were so confused by the
<ulicting testimony they could cearoely arrive at any conclusion.

The Lard Chief Justice said, it was very dithealy to decide be-
tween conBicting evidence in ordinary eases, but especially so when
thio subject matier was not within their cognisanes,

A verdict wasben taken for the plaintiff, with the damages in
the declaration, subject to a reference.

What would be a proper tribanal for the trial of patent
cases s not the question now beforous. 1 take this extract
werely 23 canfirmatory of what I have already said as to a
trinl by judpe nod jury not being the best fisted for cases in
which nzutical ekill end experience ave requisite,  How much
better 1s the made of trial ndopted in the Admiralty than that
which, as in this patent case, s o aften the result of an at-
tempted triad at nist privs! A reference, however fitted for
the settlement of matters of account, is nat a proper tribunul
for the decision of impertant questions of faw and fact. Such
a mode of trial would, indeed, be a poor exchaoge for that now
io use in the Admiralty Court, swhere unlike o reference, the
proceedings are conducted in public, and rensens are invariably
given fur the decisivns, which reasons can L2 rovicwed in 2
competent court of appeal.

The present learned judge of the Admiralty Court, in order
as far as possible to provide against conflicting cvidence, has
wisely provided, by the rales of Court, that each partyin a
collision cause shail, by what are called * preliminary acte,”
t.e. 08 tha &rst step in the cause, set down in writing all the
leading particulars connected with the collision, according to
the ferm given by the rule.  These particulars are sealed up.
and are not, except by special order, again opered uatil the
heartag. This proceeding renders it impossible for cither
party so to frame his evidenee, as to mect the case set up by
hig adversary.

* When it appears doubtful which vessel was to blame, or
whether such a degree of blame may not be imputable to eack
as to render it dfficuls to decido who, if either, sught to make
compensation. then it scems to be preferable to proceed in the
Admiralty Court; because, il it should then appear that the
navigators of both the slips were egually to blame, but thay
only one of the ships was materially damaged, the Court has
a peculiar and singular jarisdiction, to decres that the owners
of each vessel shall make good a meiety of the entiredamage;
although in a2 court of law, when the mischief done was the
result of the combined neglect of both parties, both are in
statu quo, and neither could recover any compensation from
the other.”* This suggests an important cousideration for
you in determining whether to proceed at Jaw or in this court
in a case of collision. “ When the ship that bas occasioned
tho damnge is foreign, or the ownor or person io be sued re-
sides abroad, or is insolvent, so thay a verdict at law for damg-
ges might not be enforced, it is certainly preferable to proceed
1 this court,”§ where you can at once arrest the shig,

Although I do not profess to discuss the law administered
by the Court, except so far as it may be necessary to ark aat
the metes and boands of its jurisdiction, yet I ean hardiy omit
while en this head, to draw your attention to two most impar-
tant statutory provisions; whereby (1) the liability in collision
cases is jimited, in the case «f British ships, to the value of
the damage-dotng vessel immediately prior w the eollision, and
of the freight, Z.e. in fact, the whole interest of the owner. T

* 2 Chltty’s Seneral Praction, 515, 1 2Chitty™s Goneral Practicn, 515,

the extent of suck valua the owner is persoually responsible,
but nat heyond thut amount, except as to the costs if he im-
properly coatests bis lability, and also accurding w the admi-
rulty decision, to interest, but on this latter puint thero hay, I
beliova, been a conflicting decision in Cheacers.d (2} Rules
are made for lights and fog signals, aud also for meeting and
passing, @ kind of * rale of the sea;” and it is expressly pro-
vided, that if a collision ensues from = breach of thess rules,
the owner shall not be entitled to recover.g  &s to {2}, you
should carefully study the provisions of the Act, and the
decision thereander, it consulted in any collision case, nsthey
have ap important bearing on alimnost every questios in conpec-
tion with it.

tHaving now drawn your attention te the principal heads of
the jurisdiction of the Court as at present exercised, it is
scareely necessary for me to remack on the reasons which buve
excluded other maritime matters from the engnisance of the
Adairalty. Charter-parties, marine insurance, and sach like.
being entered into or effected oo land, come within the Re-
stratning Statutes, aecording t9 the construction put upon them
by the Common Law Courts, snd these Courts, beinyg abie to
afford velief in such cases, hesitated not to probibit the Admi-
ralty from entertaining them. Whetber the Admiralty jurie-
diction should now be extended to include such matters, will
come more approprintely under consideration in a subsequent
period of theve lectures,

n—

DIVISION COURTS.

OFFICERS AND SUITORS.
CORRES-P_S_.;'DBNOB.

Sevrnk P. 0., March 9th, 1860

To the Editors of the Law Journal.

Gextirves,—You will oblige me by answering the follow-
ing questtons, io your valuable Journal.

ist. Whatis the proper fee for o Division Court Clerk {o
charpe fur drawing an afidavit and admioistering aa oxth to
Bailif? I find thero in o differenco in practice since the Con-
solidated Statutes became law, some Clerks still charge 20cte.,
and seme aaly 1gcta.

2ad. Is a Clerk entifled toa recciving fze of 20cts., on a
Foreign Sawmmans, il that sumumons is returned to him by
Bailiff (not served)?

3rd 1s any Clerk {upon receiving & summons from a divi-
sion in another Counuy) bound to have the summons served,
withont the fees necessary to make such service being sout to
bim along with the sumuaions, and if the fees are not »ent, can
he legally refuso to have the service made? aly reason for
asking this question is this, that many Clerks send summionses
fur service to wther divisions, and the receiving Clerk gets
them served, pays the Bailifi's fees and other expenses out of
kis own pocket, seads them back again to the Clerk from
whom ho received them, and often has to wait months before
te gets his pay, aud sometimes never gets it &t oll. What is
the legal remedy?

4th. What is the proper mode of proceeding in the following
case :~DPlaintiff A. sues defendant B., who once lived in the
game Division and County which A. now sues in, but who has
since removed to another County. A, gets judgment, aod the
Clerk sends o transcript and certificate "of judzment, to the
Clerk of the other Division where B. resides. Upon tho re-

¢ In Admirally Court—
Interext held to bo ue plus valus ofships The Dunder, © Hagg. 343,
Bat omtra in Chancety——
African Stoam iy Company v. Swansy, 2 Kay & Jabinsun, 6603 clted to,
but d.clum ta Duadeo upheld In Admiraty Court by, Dr. Lushinglon,
in tho Hung Ho, Xag, $859, Dol Jed reportnd,

2 Merchant Shipplog act, s5. 295 to 2‘.;9. 204 tho Admiraily Rules as tolights and
g
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ceipt of the transeript and certificate, the Clerk of the Division
at onco issues exccution against the goods of B, In the mean-
time, and before the Bailiff can make any seizure, B. removes
to tho Division whero the cause of action arose. A., tho
plaintiff, finds that B. is come back again, and immediately
applies to the Clerk of said Division, to issue an execution.
Is it legal for him to issue one, not having received any return
of the transcript sent? and even if he had raceised a return,
would he be justified in 20 doing after onco issuing o
transeript 2
Ycurs truly,
Epwarp R. KenT, Cler,

6tk Division Court, Co. of Haldimand.

{1st. The proper fee is 15 cents.

2nd. The Clerk pertorms ghe service reguired of him, and
whatever may be the Bailiff’s return, we do not see that it can
affect tho Clerk’s fees—at least as we understand the question,
for it is somewhat ambiguously worded.

3rd. We think not. The Clerk of the home Court, ought to
send the proper fee with the summons, or at least a sum on
account of fees. The Clerk of the foreign Court would have
a remedy by action against the Clerk of the home Ceurt.

4th. It would not be “*legal ”’ for the Clerk of the Court to
jszue execution, not having received any return of the trans-
cript sent. Under section 139 of the Act, the cause is in effect
removed, and no action can, in our opinion, bo taken in the
original Court, until the cause is, s0 to speak, removed back
again, which may be done by transcript certifying the pro-
ceedings had. There is much difference of opinion, however,
a8 to the effect of the removal, We have etated ours. But
when convenient, the Clerk would do well to procure the
special order of the Judge, for the issue of the execution.

The Editors of the Law Journal.

Owen Sound, 12th March, 1860,

GENTLEMEN,—I intended the first word of the fifth line, and
third paragraph in the first letter, on page six, of the January
number for this year, to be men, not means. 1 do not like it
believed that I have made un erroneous imputation. The
words omitted ir the letter just referred to, seem to me %0 be
warranted by the article ¢ Division Courts ” commencing on
page 108, of Law Journal for 11,58, May number.

You arc of opinion, aud through a case now decided, I have
reason to ‘believe, that & bailiff may duly seize, advertize and
scll goods that he had good reason to beliove were properly
liable to the process under which he so acted, and months
after may be held accountable to the, then for the first time,
¢iaimant, for the value of the goods,

The writ commands the bailiff to lovy on the goods of the
party, but the bailiff seldom or never Anows positively that the
goods do belong to the party. This position may be illus-
trated by the foﬁowing case:—

Since I wrote you last, I was waiting, concealed, whilst an
execution debtor concluded a purchase that was followed by
ao immediate delivery. I seized the goods so hought and de-
livered within sixty seconds of tho said delivery, and within
ten minutes after tho seizuro the goods were so persistently
claimed by s third party that I was obliged to interplead.

But a caso might occur in a yet more embarrassing form,
as thus : bailiff may be present and see a judgment debtor
purchase and receive aspun of Horses on Thursday, on the
following Saturday, under execution, bailiff may seize, and in
due time may sell them ; months after, but for the first time,
claimant may come nlon?. and afterwards prove that he
hought the Ilorses from defendant on the intervening Friday,
and hold bailiff liable for the full value of the team.

Now considering that the Jegislature has provided indewm-

nity for bailiff, when clerk is involved, that there isan appear-
nnce of protection for bailiff when acting under cxecution,
that it is unreasonable to cunclude that it was gravely in-
tended to compel bailiff fur the sake of the miserable pittance
that the gets for his services, to incur such a weighty hability,
and that%xe is required to seize, not to discover aud identify the
property, I would like you to say if you think it is compul-
sory upon bailiff to sell, or do anything that would iscur rigk
of loss, when he does not know the property to belong to the
pasty, or if the bailif may fairly and lawfully requira the
beneficial party to point out the property, or if bailiff is to
exerciso his discrimination whether he may lawfully require
beneficial party to assume the risk, by giving bailiff sn indem-
nifying bond ?
Yours truly,
Pave Dusw.

[We presume Mr. Dunn refers to Sec. 196 and 197 of the
Division Court Act, which by no means aid his view. The
effect of those provisions is merely, that if the clerk issuc an
irregular or defective warrant to tho bailiff, he and not the
bailiff is linble in respect to the defect or irregnlarity. Bailiffa
like sheriffs are bound to use due diligence in discovering pro-
perty, and must make true returns to executions at their
peril. A bailiff cannot compel an indemnity, he must sue
out an interpleader, or take it upon himself to sell on his own
responsibility.—Ebs. L.J.}

1o the Edilors of the Upper Canada Lat Journal.

Loundoun, C. V., 20th March, 1860.

GENTLEMEN,—In your Journal for February I noticed your
criticism on the MS. which I left at your offico on the 81st of
January last.

This I accept in proportion to the extent ~f your under-
standing of all the circumstances involved . am unable,
however, to perceive how it can be in any way just or impar-
tial to dispense with three instances of recognized law princi-
ples in favor of Adam Hope, to my disadvantage, as by your
shewing has been the case.

1st, Dispensing with and ignoring the Iaw and custom
affecting the holders of Promissory Notes  2nd. ‘Che doctrine
which disqualifies Assigaeesfrom sueing * forchoses in action.”
3rd. Acceptiog the Assignor’s absurd affidasit, being interest-
ed in the Fstate Assigned, and therein referringto a document
which did not then exist, (vide my truthful remarks on this
document.)

But the truth is, no final judgment took place on the merits.
On the first hearing of the case on the 28th April last, Judge
Small, acting upon the obviously just law regulating Promis-
sory Notes, in connection with Thos. Gordon’s acknowledg-
ment adduced, that the Note was good when he took it, and
that he held it over a year, pronounced Judgment for the
Defendant; but as the Plaintiff’s agent demanded proof of
Thos. Gordon’s signature to said acknowledgment, a factitious
move to evade an immediate affirmation of the Judgment and
retain an avenuo open for future policy and sharp practice, it
appears that the perfection of the Judgment wos suspended to
await that proof.

On the oceasion of the next Division Court, which took place
on the 2nd June following, the Judge and Clerk wera depu-
ties, Judge Small and the usual Clcr’l;t heing absent, I attended
to ascertain whether or not the Plaintiff abandoned his frivo-
lous case, being given to understand that he intended to do
80; but after waiting a while I was surprised to hear the
cause called de novo. 1lence, thereupon, I represented the
predicament of the case to the new Judge, and sought time to
bring Thos, Gordon to Court, which he granted by ordering
the acting Clerk to remove the ease to the bottom of the list
of cases for trial. That being done, as I supposed, I sought
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for and obtained & Subpoena to bring Thos. Gordon inte Court
to affirm his signature to the afuresaid acknowledgment, and
on leaving the Court I engaged a Law Student to attend upon
the case.

By former conversation which I had with Mr. Gorden about
the matter, he stated that Adam Hope endeavoured to make a
ool of him, and that he would not attend any Court about the
matter in question. This being the case, I anticipated trouble
in finding Mr, Gordon,—which became realized,—and not
finding him I made aftidavit to that fact,

On returning to Court with this affidavit te plend an adjourn-
ment of the case thereon, I was astonished by being informed
by my agent, that upon his looking over the list of cases to
ascertain the position of the case by the progress of the Court
in tho disposal of the cases for trial, that he was greatly sur-
prised to find that Judgment had already been entered against
me and in favor of the Assignee mentioned, and that without
any Plaintiff or Agent therefor being in Court.

From these truthful premises I leave you and the public to
make legitimate inferences.

I remain, your’s respectfully,
Marcus Guxy.

{We have no further 2mark to make on the case submitted
by Mr. Guun, except this, that so fur as wo understand the
facts adduced he hac not had a fair trial,—in truth no trial.
Had it been his good fortune to have been able to establish his
case by legal evidence we believe the result would have been
quite different. Iere, as far as we are concerned, the matter
must drop.—Ep. L. J.}

[The three following letters, which wo take from tho Britush Whiz, aro fair
spocimcens of the arguments pro aud con about tho N1st clause, which ono usually
sees in the lay press. Though evidently not Intended for publication in our Jour-
nsl, we deem it well to give our readers tho benefit of them in connexion withour
editorial remarks elsewbere.)

To the Editor of the Daily British Whig.

Sir,~As the matter is being fully discussed with & view to
the abolishment of imprisonment for debt in the Division
Courts, but all on ouneside of the question, through the medium
of your valuable paper, both by an * Old Barrister” and o
“Law Student,” it would perhaps be advisable to present
it in a different light, and on the other side, as well for the
beuefit and consideration of both creditor and debtor, as for the
sake of argument.

It is contended that tho 91st clause of the Division Courts
Act should be repealed, thereby saving debtor from examina-
tivn before the judge, as to his effects, debts, ete., even though
he should have used some means of fraud to have the effect of
causingthe bailiff to return his warrant “nulla bonas” no bones,
s it was expressed not long since by a well known magistrate
—aud i that is so I will remove my case to the Superior
Court by a suit of **scizo her Rarey” (certiorari). Ithink Mr.
Editor, it would be doing injustice to creditors and debtors
both, to have repealed—as a few swindling debtors who seem to !
meet their nwn ends, view jt—*that very furmidable and
threatening 91st clause.”  As furth:creditor, he now depends
upon it if other means fail, to cause = dishonest debtor to setile
the debt; that clause is, as it were, * the indorser” for the
debtor, the security and remedy for the creditor, and he will
and justly too, avail himself of its benefit.  Ifyou have perused

the late numbers of the Law Journal, you wiil there have seen
the statements given by a great number of the Division Courts !
Clerks throughout Upper Canada (and who are o well informed !
and respectable set of men) by which it is clearly shown that
very few debtors, indeed, are imprisoned, preferring rather,
when it comes to the point, to satisfy the debt, than suffer the

punishment which most of them so ineritoriously deserve ; ana !
n very few instancesis tho debtor unjustly imprisoned. Asto
tho imprisonment itself, that lies entirely in the discretion of

the Judge ; and who, better than he, is able tu decide whether
debtor has acted honestly or not? Also, by sections 21 and
28 of 22nd & 23cd Victoria, chapter 33, the ensctment is to
the following effect - —It on the examination of the judgment
debtor befsre the Judge, it to said Judge appears that the
party had not gond cause for summoning the dobtor, the Judgo
* shall’ award the debtor a sum of money, by way of compen-
sation, for his trouble and atlendance, to be recovered against
the creditor ; and the debtor if after his examination, has been
discharged, no further summons is allowed to issue out of the
same Division Court at the suit of any creditor, withoutan
affidaviy satisfying the Judge that the debtor, on such exami-
nation, had not made a full disclosure of his estate, effects and
debts ; or that the debtor, since his examination, has acquired
the meuns of satisfying the debt.

By tie letters of your correspondents, I have before mention-
ed, it was argued * that debtors in Supremo and County Courts,
caunot bo dispused of as in the Division Courts.” I would
say in reply to that: Division Courts debtors cannot, if they
are nthout to leave Canada, and owing a party up to the amount
of £24 10s., be imprisoncd and held to bail, under a writ of
Cagias ; but if it were & Supreme or County Court debt  then
as a matter of course,” a Capias will issue, because if a debtor
is about to clear off, any party being a creditor, or having o
causc of action against the party, so departing, the party who
has a cause of action to the amount of £25, and satisfies the
Judge to that effeet, in affidavit, and also that there is a good
and probable cause for believing that the party, going away,
is about to leave Canada with intent to defraud his creditors
generally, or said party in particular ; the Judge will allow a
Capias to issue, together with an order by him made therein,
stating for what amount debtor can be held to bail.

But Mr. Editor, a person owing £24 10s., can sell off his
cffects, etc., pocket the proceeds, laugh at his creditors, bo
sued and let judgment be entered, execution issuedand returned
nulla bona, be served with o judgment sammons, then make
tracks ; and during all the time of the case pending, torments
the creditor by continually telling him he will leave Canada,
and prevent him from ever obtaining his debt; these are the
fellows who wish te have that very disgracefal 91st clause,
which is a forment and a ferror to them, repealed.

Thea if abolishment of the law of imprisonment for debt
were to take place, persons, unless they were good respon-
sible parties, would not be able to obtaiu credit for small
amounts, which would be in most instrnees a great detri-
ment and injury to & poor man, who not having just then the
money, but, may, if he gets what is required, be able to
pay his creditor in a short time. For instance, a poor man
goes to B, and says, I have a chance of making o good speca-
lation, 3f J can only get about £10 in cash, or certain articles
to that amount I require : to which request B. answers, I can
neither let you have the money nor thearticles ; supposing you
should fail in the speculation, or want to defraud me, what -
curity have I for the return of my money or geods? Echo of
course, would answer “none,” for the poor man’s security is
gone. The grasping and crushing ninety-one ““claws,” are
almost certain to unfold with the ring of cash, not obtained
by the wring of oppression, but by just means, from a swind-
ling debtor, for an honest ereditor ; what is fair play for one is
fair play for the other ; if un act is passed to abolish imprison-
ment for debt, let it relate as well to the Courts of Record, as
to the Dirision Courts. The greater part of the community
ave of opinion the laws of imprisonment are just ; are not the
editors of the Upper Canada Lato Journal of the same opinion ?
ate not a great many leading men of the Bar, and the very
Judges themselves of the same opinion alsu ? and do not tho
Legislature hesitate to differ?

No Mr. Editor, I will tell you what Act we want passed be-
fore the Legislative Council and Assembly, and this very ses-
sivn if possible ** An Act to prohibit the distilling. importation
use, or snle of intoxicating liquors, within the Provinee;” if
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that act wore passed, it would save tha necessity of passing one
to abulish imprisunment. 1 will sny nothing further concor-
ning the injury dune by the use of intoxicating liquors; ere
this will be published, the able and manly speech of his Ilun-
our Judge McKenzio will appear in your paper, speaking at
great length, and to the point.
Yours truly,
Axotner Law STUDENT.

To the Editor of the British Whig.
Kingston, 18th March, 1860,

Str,—An attempt is madein your ‘ssue of this date, to show
that the 91st clauso of the Division € ,.urts Act—now advanced
to the 160—because, no duubt, of the great good it has found
to have dune to the human race, is, if nota benevolent, at least
a harmless law. ’

Either one of two things must be admitted, which is. that
the 91t clause 13 not only not harmless, but most heathenish,
if judged by its effects, or that thuse administering it in some
localities in Canada, should long befure now have been called
to an account by ths Guvernment for misconstructing and
misapplying it. I do not for & mument mean it to be under-
stood here ur elsewhere, that Kingston is ono of those lucalities,
for Judeze McKenzie's humanity and enlarged views of honor
and justice, fuorbid it; but the fact of oppression is incuntro-
vertible. Thero is no justification for such Legislative obscu-
ity as deprives a subject of his liberty by misinterpretation
or mistake.

That persons have been incarcerated in numerous instances,
not beeause of fraud or equivocation, but simply because they
had not the wherewith to pay, is unquestionable; and if the
9lst clause did not contemplate this, why let it remain fromn
day to day, while Parlinment.is in session, without amendiment
leaving it with the Judge to continue to act tpon it, according
to its own words, * as he thinks fit!” Truly a law which
leaves it with the Judge to put what construction he choovses
upon it, without positive definition, must be held an unenvia-
ble monument to the memory of its framers!

Trusting for the credit of Canada, to seo the 91st-clause very
soon espunged.from its legal records,

1 am, Sir, your most obedient servant,
Ax OLp BARRISTER,

(7o the Edilor of the Daily British hig.)
Kixgstox, 21st March, 1860,

Sir,—% % % ¥ Ag to your correspondents “A Law
Student’”’ and * An Old Barrister”—by the latter it is conten-
ded the sentence in the 91lst clause, ** as he thinksfit,”’ gives
too much puwer to the judge, and there ought to be an amend-
ment. He does not suggest the manner in which such
amendment could or should be made; why docs he not do so ?
Really if he knows of any substitution that would give greater
satisfaction, let ki state what it is; no doubt he is striving
for the benefit of the public as well as myself. Your other
correspendent, ““ A Law Student,” misconstrucs the meaning of
acorrespondent of yours of the 15th instant. A Law Student,
states that correspondent, of 15th instant, says * imprisonment.
fur debt is a fallacy,” and thea goes on to comment on it.
Buat, Mr. Editor, that correspondent (of 15th inst.), after
shewing goud authority, says:—Thus is shewn the fallacy of
the statement that o debtor may bo imprisoned ‘“simply”
because he awes money, meaning that a debtor who has acted
honestly and upright in every way, and has not the means of
payingthe debt, is not imprisoned.  Give your correspondent
of 15th instant his due, and donot let him be picked to picces
on 2 mere miscunstruction _The fullowiug I copy frum a lettor
of your correspondent, A Law Student, dated 16th instant,
and appeared in your issuc of the 13th instant: It is scarcely
worth mentivning that the debtor who owes £3, or trifles of

that kind, is not disposed of in the way spoken of as * the
Judge sees fit.”  On the following day an erratum appeared
to the cffect that the £5 nbuve mentioned was intended w have
been £3500. I would, as to that opinion with regard to o
judgment debtor, beg to differ. A party owing £500 can be
dispused of and imprisoned for any time not exzeeding twelve
months by order of n judge. If you will please lovk at 22nd
Vie,, chap. 96, 8. 13 (now Consolidated Statutes of Upper
Canada, chap. 24, s. 41), you will thero find it cnacted some-
what to the following effect ;—¢¢ That any person who has
obtained, or i3 catitled to enforce, a judgment on any Court
in Upper Canadu (meaning the Superior and County Courts),
may apply to any judge of such court for an order that the
judgment debtor shall be orally examined upon oath before
the judge, or any other person named in such order, touching
hjs estate and effects, as to the means he had of paying the
debt when contracted, as te means acquired since, as to dis-
posal of property, etc., ete. ; and in case such debtor shall not
attead, and shall not ellege sufficient excuse for non-attendance,
or attending shall refuse to make a sufficient disclosure, con-
cerning his affairs, cte., or has acted in any way to defraud his
creditors or any of them, such judge * may’ vrder debtor to be
committed to the common gaol of the County in which he re-
sides for any time not esceeding twelve months,”

I would, with your leave, Mr. Editor, say something further
as regards the abwlishment of imprisonment. It is the wish
»f some of your correspondents to abolish imprisonment for
debt in the Division Courte only. It is my opinion that if the
Iaw of imprisonment be abolished let it have effect in all the
Cuurts. The Superior and County Courts have equal facilities
and every advantage the Division Courts have, and indeed
much greater, as you by this time fully understand. Then if
it ought to be abolished why not abolish it as before suggested ?
Even if that were really done the debtors would not be satis-
fied ; it has already be experimented on. An act was assented
to and passed on the 9th of December, 1843, entitled, ‘Anect to
abolish imprisonment for debt, and for other purposes therein
mentioned.” What was the effect of that Act? Why, sir, the
very individuals by whose prayers and for whose benefit it
was passed, were the very first to cry out against it in order
to have it ropealed, and to again satiasfy them it was rapealed
on the 20th March, 1845, 50, Mr, Editor, it would have the
very same effect were it tried again. It would either do that
or establish the cash system and do away with credit
altogether

Perhaps, Mr. Editor, T have wearied both yourself and sub-
scribers by my luny correspondence. If I have you must
overlook it, as in doing so I had an eye to the interests and
welfare of the public, and with a view they should fully under-
staud the subject.

I am, Sir, your obedient servant,
AxoTHER Law STUDENT.

U. C. REPORTS.

QUEEN’S BENCH.
Reported by C. Ropinsoy, EsQ., Larrisleral-Law.

GusN v. MoPHERSON ET AL.
Promisory note—Eadorsee, being also payee, against endorsere—Pleading.
Declaration by G against M. & \V, on a promissory note for $100, made by M pay-
ablo 0 G, or order, by Q. cndorsed to W, and by \V, to the plaintif. 2lea. by
W.. that G., the paves and endorsee and the plintifl i« the xamu person and s
such payce endonrsed to defendant W.  Replication, that before making of sald
noto the plaintiff agreed to lend to defeudant 3. §100 provided he would mako
and procero V. to endorse safd noto as surety for the pxyment thereof to tho
phaintitT; that in pursuince of such agreesient M tnade and W. for his accom-
modativn codorsed, aud M. delivered xaid noto to the plsintiff 80 cndorsed. and
detfendant lent M. the $100. which has not Leen paid.
I!d, on demurrer, replication good.

Avreal from the county. court of Middlesex. The plaintiff de-
clared against McPherson and Wright on a promissory note for
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" for $100, made by defendant McPherson payable to Hugh Gunn,
or order, endorsed by Gunn to the defendant Wright, and by
Wright to the Plaintiff. McPberson did not appear, The defen-
dant Hugh Wright pleaded, that Hugh Gunn, the payee and en-
dorser of the promissory note in the declaration mentioned, and
the plaintiff in this action is one and the same person, and that
the said plaintiff as such payee endorsed the said note to the de-
fendant Hugh Wright, as in the declaration mentioned, and that
he, the said defendant Hugh Wright, is an endorser subsequent to
the plaintiff on said note, and so the defendant Hugh Wright says
that the plaintiff had no right to maintain this action against him,
a8 the said defendant Hugh Wright would be entitled to sue the
plaintiff a8 endorser of the said note to him, the said defendant.

The plaintiff replied that before and at the time of the making
of the said note he agreed to lend and advance the sum of $100 to
to the defendant Donald McPherson, provided the said Donald
McPherson would make the said promissory note in the declara-
tion mentioned, and procure the defendant Hugh Wright to en-
dorse the same as surety for the payment of said note. to the plain-
tiff ; and the plaintiff farther saith, that in pursuance of said
agreement, to wit,on the day and yearinthe declaration mentioned,
he, the defendant Donald McPhersen, made the said premissory
pote in the declaration mentioned, and the defendant Hugh Wright,
for the accommodation of the said Donald McPherson, then en-
dorsed the same to the plaintiff, with intent thereby of becoming
surety and endorser to the plaintiff of the said note; and the said
defendant Donald McPherson, after the gaid endersement by the
defendant, to wit, on the day and year aforesaid, in furtber per-
formance of the sgreement delivered to the plaintiff the said note
so0 endorsed by the defendant Hugh Wright, and the plaintiff gave
to the defendant Donald McPherson the said $100 aud time for
the payment thereof until the said note became due; and the
plaintiff further said, that no part of the said money bad been paid
to the plaintiff.

The defendant demurred to this replication; and judgment hav-
ing been given against him in the court below, appealed

2. A. Harrison, for the sppellant. Reed, Q. C., contra.

Wilders v. Stavens, 16 M. & W. 208 ; Williams v. Clarke, 16 M.
& W. 836; Morris v. Walker, 16 Q, B, §94; Peck v. Phippon, 8
U. €. R. 78 Foster, et al v. Farewell, 13 U. C. R. 449; Moffat v.
Rees, 156 U. C. R. 627 ; McMurray v. Talbot, 5. U.C.C. P. 167, were
referred to.

Romingox, C. J., delivered the judgment of the court

Phis replication is good, under the authority of the case of Wil-
ders v. Sievens (156-M. & W, 208), and the other cases cited in the
in the judgment in this.court in Fostar v. Farewell (13 U. €. P. 449).

Appeal dismissed.

O’Briex v. Ficar

Promissory note—Fraud and failure of leration y
" ryuw latler only, ard not covering the whole dmand——Ple‘:zding.

To sn action on two promissory notes defendant pleaded that they were given for
the assigument to bim of the plaintifi’s right to two lots of Crowa Land. of
which the plaintiff falrely and fraudently represented that be waslocatee; that
the plaintiff had no claim to said land, and the notes were obtained from defen-
dant by fraud.

IZeld, that on shewing the plaintifi’s title to on of the lots to have been bad, with-
out proving fraud, the defeudant was entitled to succeed as to that part of the
claim for which the consideration had fatled.

Such a defunce, however, should properly be pleaded only to that part of the de-
mand covered by it.

Tocrrled towreth

Proaf of

AppEAL from the county court of the County of Brant. This
was an action vpon two promissory notes, for £25 and $119 res-
pectively, made by defendant, payable to the plaintiff.

‘Plea.—That before and at the time of the making of the two
several promissory notes in the declaration mentioned, the plain-
tiff fraudently and falsely represented and pretended to the defen-
dant that he had a good and legal claim to oertain lands, namely,
lots number eleven in concessien C., and thirty-four in concession
A., in the township Howick, in tlie County of Huron, the same
being Crown Laads, by virtue of his having located the same, and
paid thereon the first instalment, and thereby securing to himself
and his assigns the right to complete the payment of the residue
of the purchase money thereof, and sue out a patent therefor, and
thereby, and by means of such fraudulent and false representa-

tions, induced the defendant to purchase from the plaintiff his said
pretended right to and right of purchase of the said lands; and
the defendant did then purchase and take au assignment from the
plaintiff of the said 'ands, at and for the sum of £75, and to seeure
the payment thereof, did make and deliver to the plaintiff hie, the
defendants three several promissory notes, each for the snm of £25,
to fall due and become payable respectively at six months, one
year, and two years after date, with interest; and the defendant
further saith, that the said promissory notes, as in the declaration
mentioned, are parcel of the same identical notes so made and de-
livered as aforesaid, and in this plea secondly and lastly mention-
ed; and the defendant further saith, that at the time of the said
purchase, and the making and delivery of the said notes, of which
the said notes in the declaration mentioned are parcel, the plaintiff
bad not secured a legal claim to the said two two lots, nor had he
or his assigns a right to complete the purchage thereof, and sue
out a patent therefor, of all which said several premises the plain-
tiff had notice ; and the defendant in fact says that the said prom-
issory notes in the declaration mentioned were obtained and pro-
cured by the plaintiff and others in collusion with him, by fraud,
covin, and misrepresentation.

Ou this plea the plaintiff took issue.

At the trial the plaintiff was proved to have sold to the defen-
dants two rights to separate parcels of Crown land, which he re-
presented himself to have acquired by purchase. Each was valued
in the transaction between them at $130, and three notes were
given for the money. One of these for $100 had been paid, but
after that it came to the defendant’s knowledge that the plaintifi’s
right to one of the lots would not and could not be recognised by
the government, because that lot had been sold to another party
by the goverament, before the agent for the Commissioner of
Crown Lands issued the ticket under whick the plaintiff claimed,
and there was some evidence to shew that the plaintiff knew that
to be so before he sold to the defendant. Of that lot the first pur-
- chaser alluded: to had been mauy years in possession. The defen-
dant bad neither had ion: Ror received any bonefit whatever
from his purchase of that lot.

The learned judge charged the jury that if they thought the
fraud was not proved, of which the evidence was but slight, it was:
still competeat for them to enquire into the question s to the par-
tial failure of consideration, and if it existed, to deduct that amount
from the plaintiff’s elaim.

The jury rcokoniog the $100 already paid, gave their verdiet for
the balance between that sum and the purchase mosey of the one.
lot to which the plaintiff appeared to have a right, which he had
asgigned to the defendant, which, incinding interest, amounted to
£14163., and rejected the plaintifi’s claim for so much of the two
notes sued upon as represented the price paid:or to be paid for the
other parcel of land.

The charge was objected to, and a rule nisi having been obtained
for a new trial, on the ground of misdirection, was discharged ;
whereupon the plaintiff appealed.

M. C. Cameron, for the appeal, cited Coulter v. Lee, b, U. C.
C.P. 201: Huighv. Brooks, 10 A. & E, 320; Lundy v, Carr, 7,
U.C. C. P. 871,

E. B. Wood, contra, cited Foreman v. Wright, 11 C. B. 481 ;
Chitty on Billy, 10th EQ. 47, 49, 384.

Ronmsorf, C. J., delivered the Judgment of the court.

The verdict that was given appears from the evidence to be in
every respect just, but legal objections have been taken by the
plaintiff to. the learned judge’s ruling, and if we saw that they were
well founded we should have to give way to them, though they are
not reasonable objections. We think however, that the judge took
a sound view of the law. The case of Forman v. Wright (11 C. B.
481) fully supporta the principle that, although a defence of this
nature may be set forth in a plea which charges fraud as well as
want of consideration, the allegation of fraud is not necessary to
be established if want of consideration is clearly made out ; it will
be enough if the defendant proves so much of his plea as cstab-
lishes a legal deferce, and what need not have been inserted ma
be rejected. v

Here there was not a total want of consideration as to the whole

amount of the notes, bat a total want of consideration for a certain
“part of the amount covered by the notes: that is, for the price of
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of one of the lots valued at $160, and when the objection goes to
o precise part of the censideration, as in this case, so much of the
demand may bo met by such o plea. The plen would have been
better pleaded, we think, to so much of the demand only ss the
defenco applied to, but the learned judge considered that it would
be idle to grant a new trial on that ground, as in furtherance of
justice the defendant would be allowed to amend his plea.
Wa think the appeal should be dismissed with costs.
Appeal dismissed.

COMMON LAW CHAMBERS.

Cmsuory v. GooDMAN.

Seduction=—Death of Plaintiff— Rightof Personal Representative to continue Action.
Where the plaintif, & widow, brought an action for the alleged seductiva of her
dauzhter, and recovered a verdict for $2,000, but upon the appltcation of defen.
dant that verdlet was sct aslide upon payment of costs, and plaiatiftt subsequent.
1y died before the costs were pald, a summons was made absoluto to enter a
rugsestion of tho death of the plantifl, and to procecd with the actin in tho
namo of tho personal represcntative.
(March 5, 1560.)

This was an action brought by 3 mother for the alleged seduction
of herdaughter. It was commenced onthe 22d day of January, 1859,
The plaintift’ declared on the 14th day of February following.

Issuc was found on 22d of same nmonth. The action was tried
at the last Spring Assizes held at Niagara, when the plaintiff
recovered a verdict for £500.

The defendant applied for a new trial, and the Rule was made
nbsolute in Trinity Term last upon payment of costs. The plain.
tiff died on the 24th day of October last. Sho dicd intestate, and
in February letters of administration of her goods and chattels
were granted to William Wilson Ball by the Surrogate Court of
the County of Halton, and he thereby becameo the legal represen-
tative of the plaintiff,

At tho time of the alleged seduction the plintiff, the mother of
the girl seduced was alive, but the daughter then lived with her
uncle at the Town of St. Catherines.

Tue administrator obtained a summons calling upon the defend-
ant to show cause why he should not be allowed to enter a sug-
gestion of the death of the plaintiff, and that he was the legal
representative of the plaintiff deceased, and why the action should
not thercupon proceed in the name of the said administrator.

It was snid in the course of the argument, that at the time of
the death of the plaintiff the costs of obtaining the Rule absolute
for a new trial had not been paid.

Anderson showed cause. He contended that the cause of action
did not survive, aud that upon the death of the plaintiff the action
abated, e referred to Consol. Stat. U. C. cap. 22, 8. 183 and
139, p. 212, 213, and to Broom’s Legal Maxims, Actio pcrsonalis
mori(ur cum persona, p. 102,

Harrison coutra argued. 1. That this actionis not an action for
libel, slander, assault, or other injury to & man’s person, feelings,
or reputation, but an action for scduction, the gist of which is loss
of services including cost of medical attendance, &ec., resulting
in n loss to the personal estate of deceased, which was thercby
diminisbed. 2. That before plaintiff’'s death there having been a
verdict for £500 in her favor, if that verdict had not been moved
against the proceeds would have gone to increase the personal
cstate. 3. That the verdict having been set aside conditionally,
that is, upon payment of costs, which costs were not paid at the
time of the pliintifi's death, the verdict was then as if it had not
been moved against. 5. That the mother, though now dead, having
been resident in Upper Canada at the time of the birth of the
child, the uncle or other person who by reason of the relation of
master would at common Law have been entitled to maintain the
action, could not by the express language of Consol. Stat. U. C.,
cap. 77, 8. 8, p. 804, do so. 5. That unless leave were given to
enter tho suggestion there would not be any remedy for a gross
wrong. e referred to Com. Dig. Administrator B. 13.

McLray, J.—Having taken t'mce to consider the application and
having consulted rome of his brother Judges, including the Chief
Justice of Upper Canada, on a subsequent day made the sumnmons
absolute.

UrTHEGROVE V. WINTERS.

Insolvent debtor— Weskly allowance=—Seduction—Consol. Stat. U. €. ¢. 26, 15.2 & 11.
A prisoner {n excention for eednction is not entltied to weekly allowanco, or at
a.d events not entitled to bo discharged from custody for non-paywent of it.
(Chambers, January, 1560.)

This was a summnous for defendant’s discharge, and granted upon
the ordinary application, for non-payment of the weekly allow-
auco; but on hearing the partics, it was admitted that defendant
was in custody in execution, on & judgment recovercd for scduc-
tion, and that this fact was to be taken into account.

It was also agreed that the judge should treat the case as if a
summons were before him served by plaintiff for defendant's
recommittal to custody, under the 11th section of the Consolidated
Statutes, cap. 26, ‘¢ The Insolvent Debtors Act.”

Carrol for plaiotiff.
John McNub for defeadant.

Drareg, C. J.—I presume this act must now be construed as
ony general declaratory enactment of the statute law respecting
the relief of insolvent debtors, though it consolidates the prowvi-
sions previously existing in entirely independent statutes. It is
one act, to be expounded aitogether.

The question scems to be, i3 the fact that the judgment was for
seduction, sufficient cause against the defendant’s discharge? (vide
ss, 2 & 11, and caps. 18 & 30) or, in otber words, is a prisoner in
exccution for any of the causcs mentioned in sec. 11, entitled to
the weckly allownnce ? If he is, then can such a construction be
placed on the eleventh and second sections together, as to anthorize,
on a proper application, the suspension of a weekly allowance for
& period not exceeding twelve calendar months ?  The enactments
are apparently somewhat conflicting. The law puts the applica-
tion for weekly aliowance, and for discharge from custody, in
some respects on the same footing.

As to not being worth £5 (though there are exceptions in the
latter case not existing in the former), and as to answering inter-
rogatories, the principleseems the same. Inability to pay the debt,
and an absenco of all resources excopting a trifling amount, in
short, indigence or insolvency, seem the foundation of either relief.
One entitles the creditor to detain his debtor in custody by paying
the weekly allowance; the other entitles the debtor to his dis-
charge, subject to the power of the court or a judge to order the
applicant to be ‘‘recommitted,” under certain circumstances.
Tho term re-committed is not, perhaps, the most precise, when
the debtor is already in close custody; it may, I apprchend, be
construed ¢ further’’ committed, i.e., not on ca. sa. merely, but
on a rule of court or judge’s order for a fixed time, at the end of
which the debtor will be as of right discharged.

I feclit difficult to hold that a debtor in execution, committed by
such a rule cr order, which could only be made where, in the
opinion of the Legislature, imprisonment should be inflicted by
way of punishment, can be entitled to call on the plaintiff to main-
tain him. It appears repugoant to the spirit of sec. 11, to treat
such a debtor as within the banevolent contemplation of the enact-
ment which provides a weekly allowance for an unfortunate debtor.
On the other hand, it may Le urged that it could not be intended
that a quast criminal should be starved, and that a debtor coming
within the plain meaning of the eleventh section, who perhaps
could not legally claim the gaol allowance of food, as a person com-
mitted for crime, should be left to the bumanity of the gaoler or
of the charitable for his subsistence.

Between these difficulties, I think that I shall be acting more
in the spirit of the act in holding that the gaoler would extend to
him the same allowance as is afforded to criminals, than to say
that ho shall escape the consequences of fraud or vice, or to inflict
a further loss on the plaintiff, whom he has defrauded or even
more deeply injured.

In the present case, the defendant has friends, who are able to
assist him to some extent, sufficicnt to keep bim from suffering,
and T do not fear any danger of his being left to starve. I shall
venture to act upon the opinion which I have formed of the act,
and to hold that the fact that the defendant is in execution in an
action for scuduction, is sufficient cause for his not being discharged
for non-payment of the weekly allowance; and, acting on the con-

sent of the parties, as if & cross-application for his recorsmittal
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wero before me, I will make an order that he be recommitted to
close custody for six calendar months, to be computed from the
day on which he was first committed on the ca. sa., cither party to
be at liberty to apply to the full court.

Tue QueeN, oN THE Reratioy oF CotrLaxy rv.
Rerursing Orricer.

Municipal Election~FEquality of Yles—Custing vole of Returning Officer—When
o be given—Cosls.

It 1s the Quty of the Returning Officer, at the close of the clection, to declare
publlcly the Candidate standing tughest on the rull, to be duly elocted.

If thero bo an equality of votes, thy Returning Oficer ought thero and then to
givo his casting vota,

Whero a Returning Offtcer, in ignoranco of his duty on tho sccond day of the
election closed of tho poll. and on a aubsequent day, gave his casting voto in
fuvor of one of the Candidates, thoe election was hetd to be void; but as the
Koturnlog Oficer appeanud to bavo acted 1n good faith, and without avy ovil
intent, costs were not given againsgt him.

As to the person ngafnat whose clection complaint was made, he havin duly dis-
ri"l{nlmed, and not in any monoer taken his seat, costs were not hwposed npon

1,

WeBsTER—DAY,

(Fedruary, 1200.)

The election for Ward No. 1, of the Township of Nottawasnga,
was held on Monday and Tuesday, 20d and 3rd January, 1860.

Coupland and Webster were candidates. On the second dey
onc Kelly, 8 freeholder of the Ward, and duly entered on the
voll, but o non-resident tendered his vote for Coupland : Webster
objected to him as non-resident. It was replied that on the pre-
ceding day one Wilson had voted for Webster, although admitted
by sll to be a non-residert. After some discussion, it was agreed
by all partics that the Returning Oflicer should strike out the name
of Wilson, and also reject Kelly. This was accordingly done.

At the close of the polt on Tuesday, the Returning Officer added
up the votes, und announced that there were 60 votes for Webster,
and 61 for Coupland, but he reserved his decision to enablo him
to get legal advice as to the vote of one Taylor, who voted for
Coupland—Wilson's vote was not counted.

It appeared that on the Thursday following, the Returning
Officer proceeded to Collingwood, and took advice, aud being in-
formed that he had wrongfully struck out Wilson's name, there-
upon restored it, and thereby made the votes even, gave his own
casting vote for Webster, and returned him as elected, aund sent
the Poll Book and Return to the Township Clerk.

Next morning he called together some electors at the polling
place, and informed them that he had mede a mistake, and of his
having corrected it and voted for Webster, and that the latter was
duly elected.

Coupland applied for the scat. Webster, on being served with
the Quo Warranto summons, disclaimed in proper form.

On the argument no question was raised against the right of
non-resident frecholders to vote.

McCarthy for relator: McMichael for Returning Officer.

Hacarry, J.--In my opiniop, the Statute clearly requires the
Returning Officer, at 4o close of the poll, to declare publicly the
candidate standing highest on the Roll to be duly elected, and if
theroe then be an equality of votes, to give a casting votc.  Consol.
Stats., U. C., page 546.

All this, I think, should be done publicly at the close of the poll.

Such a course as tho Returning Officer has thought proper to
adopt in the present case, might lead to the very gravest abuses,
destroy all confidence in the fairness and purity of clections, and
canunot, in my judgment, be supporteil.

I had some doubts whether Coupland should bave the seat, or a
new clection be ordered.  Had both Wilson and Kelly's votes been
counted, (nothing turned on Taylor’s.) Coupland would have had
& majority of one.  As the Returning Officer chose to add up the
votes on the second day, omitting the erased vote of Wilson, Coup-
land alse had o majority. I do not see how it can bo permitted
that Coupland should be placed in the position of having Kelly's
vote rejected on account of o cowmpromise, allowing him, as it
were, ‘“to pair off ” with Wilson, and after all was over, then an
appareat cquality should be created by reinstating Wilson on the
poll, and stiil leaving Kelly rejected.

Webster disclaimy, and therefore his interest is at an end.

It is clear that Kelly tendered his vote distinctly for Coupland,
and that he was open to no ¢bjection except that urged against
Wilson, viz., non-resident.

I think, thercfore, that I can only do substantial justice by
awarding the seat to Coupland, as the choico of the mnjority.
The law, [ consider, pertits me to add Kelly’s name 1n such a
case a8 this, and the evidence of bis vote Leing tendered for Coup-

; land, is unequivocal. .

As for costs, I cannot see any reason for awarding them against

! Webster. 1{e appears to be free from any imputatica of blame,
and the mere fact of his Leing a candidato, (as e clearly was,)
and disclaiming as soon a3 ho beard of the legat objection to his
return, and without taking his secat, ought not, I think, to subject
him to costs.

As to the Returning Officer I bave had much doubt. [ thinit
his conduct was clearly illegal, but that it was done all in good
faith, and without any evil intent,

It appears that he was not the regular Returnivg Officer: that
he was chosen by the clectorg, and after much objection acted, as
ho says, under the belief that by refusing he would incur a
penalty.

I bave come to the conclusion tuat his error arosoe altogether
from ignorance of the duties of such a position, and that his hav-
ing to pay his own costs of defence here, will be a suflicient pun-
ishment,

Browx AND Brows v, STEvENS.
Ca. S1—Haill—Render—Alias Ca, Sa,~Selting aside.

If a plaintell jssue o Cu. Se. upon which a defendant is arrested and zives balt to
the court, plaintif canpot 10 the samoe st ixue an ahas (i, St and cause
defendant to be arreated 8 second fime on tho same judigsent.

But, where defendant had endeavoured atter the arrest under the Gr, S1. by a con-
trivance to cffect an escapo 2o as to 1elieve hid banl of the debt, and charge the
sherntl therowith, the court refused to st aside his arrest under an slias W, 1.

Semble: before the jscue of an ahas under such clecusictances, the origimal wat
should v returned and filed,

(11th November, 1859.)

This was a summons calling upon the plaintiff to shew cause
why the alias Ca. Su. issued in this cause and the arrest made
under it, and all subscquent proceedings thetcon, should not bo
set aside for irregularity ith costs.

1. Because defendant was arre-ted on tho original writ of Ca,
Sa. and gave bail to the Sheriff of Hastings for the limits.

2. That he had duly observed the conditions of the recognizance
and was still entitled to be on the limits by virtue of the first arrest
and his recognizance.

3. That the arrest under the alias writ was o second arrest of
defendant for the samie cause of action under the same judgment,
while the first arrest was in full force and cffect.

4. That when the alias Ca. Sa. issued the first writ had not
been filed or returned to the Deputy Clerk of the Crown, from
whose office both writs were issued.

5. That the Sheriff having arrested defendant under the first
writ and returned thereon, that he had so arrested him the plain-
tiffs could not legally issue an alias C'a. Sa, and have defendunt
arrested thercon

6. That the second arrest was made without the approbation or
knowledge of plaintiff.

The Judgment roll was produced, and it contained an award of
the first Ca. Sa., and the Sheriff’s return, that he had taken the
defeadant thercon, and admitted him to the limits.

The first Cu. Sa. igssued 20th April, 1855, indorsed for
£223 16s. 2d., with interest, &c., on which the Sheriff returned,
that he had arrested the defendant, and admitted him to the limits,
Ira Shibly and John Regnolds, being his bhail. The arrest was
wmade 1st May, 1855.

On 16th Qctober, 1837, an alins Ca. Sa. issued, on which the
Sheriff on the 24th October, arrested the defendant, and had him
iu close custody at the time of the application.

The original Ca Sa. was not filed when the alins was issued—
nor was it at the time of this application, filed in the oftice.

The defendant swore he had never left the limits, nor in any way
coramitted a breach of the recognizance.

In February, 1857, Reynolds, one of bis bail, died, leaving s
will aud a largo estate sbove his debts. But Shibly the other
bail, on 15th June, 1837, iu company with the plaintiif, James
Brown, who survived the other plaiotiff, met the Sheriff and his
Doputy, while in a public street of Belleville within the goal limits,
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and took steps to surrender defendunt to the Deputy Sheriff, aud
did say to him or the Sheriff, that fio surrendered him to their
custody. Thatimmediately afterwards, he withdrew the attempted

surrender of him, and gave to the Sheriff a writing, stating that |
he withdiew it and would still hold himself linble for bail ; where- |

upon the Sheriff and bis Deputy at once voluntarily allowed de-
fendant to go out of their custody, and have the benefit of the
gaot limits as before, until he was arrested under tho alins writ.

Since the said in part surrender by Shibly, the plaintff vol-

untarily allowed defendant to be at large on the lumits, unul the

last arrest, but he lhas never since s first arrest been oft the
limits,

Shibly, hig bail, was eaid to be worth £5,000, and perfectly
responsible.

QOn the plaintif’s side affidavits were filed by James Brown, the
surviving plaintiff, that atter the defendant was admitted to the
hinnts on the first arrest, be was informned and beheved that Sinbly,
one of the buil, surrendered the defendant to the Sheriff, who
thercupon voluntarily or negligently permitted bim to go at large,
without plaintiff's consent. That on several occasions before, de-
fendant was committed to gaol after Ins secoud arrest, and after
he was surrendered by Shibly, he told deponent repeatedly that
he had been surrendered by Ins Lail, and that he bad taken legal
advice, and was told that in law ke wasg not in custody in this
causc; but the Sheriff had allowed him te go at large voluntarily,
after he had been surrendered by his bail, and that he would
swear to this.

Brown also swore that he believed defendant bad the means of
satisfying the plaintift.

Ira Shibly, one of the bail, swore that in July, 1857, after
Reynold’s death, being desirous to be released from his bail bond,
he rendered defendant to the Sheriff, and demanded to be released,
and that immedately on doing so, he was informed that he was
discharged from his liability. That twoe or three hours atterwards,
at defendant’s request, he again expressed his willingness to the
defendant himself, to renew his bail, as defendant engaged to put
in new bail within three months. But that the Sheriff, after the
render of defendant, and during deponent’s negotintion with defen-
dant, permitted him to be at large at the solicitation of the defea-
dant, and at his (Shibly’s) request. That on several occasions
after sach render, the defendant told him that the sheriff had no
right to give bim license to be at large. That the Sheriff must
pay the debt, and that he (Shibly) was free of liability, that as
the Sheriff had not put him in gaol when he was rendered, he was
a free man. That the deponent told the defendant that if the
Shenff had done wrong, it was done innocently aud at their uni-
ted request, and that it was wrong that the shertff should be made
to pay tho debt.

The deputy sheriff swore that after the death of Reynolds, viz.,
on the 24th October last, he notified the defendant that he bad
reason to believe that Shibly bad become insufficient to pay the
amount sworn to, stating his grounds for that belicf, and also for
apprebending that Shibly was about to leave the country, and
offered to take some other responsible person. That the defendant
at onco said he would get no more bail ; that he was advised he
was free from the debt, and be intended to remain so; that Shibly
had rendered him to the sheriff, and he had been allowed to go at
large, which released him and his bail. That the deputy therefore
arrested the defendant (baving, it is supposed, the alins writ then
with him), and brought him to the court bouse ; and while there,
and before he was put in gaol, the deponent repeatedly offered to
send for any person whom he would receive as bail, but he insisted
on being locked up. That on the 24th October last, when ke spoke
to the defeudant, as stated above, Shibly, being present at the door
of the court-house, gave deponent distinct notice that he surren-
dered the defendant to him, and that he would insist that he was
discharged, and demauded bis bond back.

William R. Ponton swore that the defendant had repeatedly
stated to him, within the month of October, that the surrender
made by Shibly in June (or July) last, and the act of the sheriff
in allowing him afterwards to go at large, had freed him from the
debt, aud that he would do nothing to alter his position. That he
distinetly said Le had been surrendcred to the sheriff, and would

swenr to it; and that the sheriff had voluntarily allowed him to go
at Iargo after his surrender.

The objection was taken, that the alias f. fa. could not legally
igsue, as it did, from the deputy’s office in llastings, because all
papers had been beforo transimtted to the principal >flice, aud was
abandoned on tho argument, the plaintiff being allowed by statute
to take out exccutions from the deputy’s office under such circum-
stances.

‘T'he other objection—that *he alins writ of ca. 1. was taken out
without the consent or knowledge of tho surviving plaintiff—was
denied on oath by the plaintiff, and of course failed.

Tho omission to file the first writ before tuking out the second,
was also relied wpon.

Ropixsoy, C. J.—According to the affidavits of Mr. Shibly, tho
bail, aud of the deputy sheriff, and Mr. Ponton, in addition to the
affidavits made by James Brown the plaiutiff, there is every reason
to believe that the defendant had been contriving and endeavoriug
by maunagement to throw the debt upon the sheriff, by contending
that an indulgence at one time shown himself by the sheriff, had
the effect of releasing him and his bail, and leaving the sheriff
liable ; andwhen bo finds that the plaintiff, adopting his represen-
tation of the matter, has exercised his right of taking further pro-
ces3 against the defendant’s person, notwithstanding the alleged
voluntary escape, to which it is not shown by the defendant and
denied by the judgment plaintiff that he was in any measuro a
party, when the defendant departed from his former stutement
that be had been surrendered Ly the sheriff, and of being allowed
by him to escape, and rests his right to discharge on the grounds
that he was all the time in legal custody on the limits under the
first writ, and so could not be arrested a second time in execution
in the same suit.

The case of Baker v. Ridgway, 2 Bing. 41, is very much in point,
to show that the Court will not interfere summarily to reiccse a
debtor who has been so acting, upon the principle that no maa
chall bo allowed to take advantage of his own wrong.

The defendant swears now that he never in fact was surrendered.
According to his first account, there was an intention on the part
of his bail to surrender him; but the intention was abandoned,
and be was in fact taken to gaol in the maoner spoken of, in Juno
last; and if bis account of what passed is correct, no doubt he
continued on the limits under the first writ as before, in which
caso o second arrest in execution in the same suit under o new
writ could not preperly take piace, because a plaintiff is not
allowed to act vexatiously in arresting bis debtor twice for tho
same cause. But we cannot look upon the plaintiff in the cause as
having acted vexatiously, since, according to the defendant’s
repeated declarations, he insisted that his custody under the first
wiit was at an end, in consequence of the sheriff having voluntarily
allowed bim to escape ; and if that wero so, the plaintiff w.s enti-
tled to a new writ against his person. If, on the other hand, the
facts were as he now represents them to be, then there was no
occasion for a now ca. sa., and he has been all the time in legal
custody under the first writ, and in that view of the case I would
not summarily discharge him from custody.

If the taking out a second writ has bad the effect of destroying
the binding authority of the first, which it would not have uanless
it is itself intended to be treated as a valid process, then the party
is legally in custody under the second writ, If otherwise, then I
should hold that the defendant has failed in the contrivance by
which he has endeavored to relieve himself from the effect of the
first arrest; for the second arrest would Lave entitled the plaintiff
to bold him in custody. There was uo surrcuder here, according
to the terms of the 306th section of the Common Law Procedure
Act 1856, by anything that is stated to have taken place in June or
July. Theve could be no color for contending that tae defendant
might be treated as surrendered by his bail, by what the deputy
sheriff swears took place at the court-house on tho 24th October.

On the circumstances as they appear, I will not discharge the
defendant upon this application, but follow the course taken in
Buker v. Ridyeway—leave him to take any remedy by which he
may be advised that he can establisk his right in strictoess to be
discharged.

In the meantimo it is for the plaintiff and the sheriff to be
advised whether it is essential for them to tako any proceedings
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that may give a more definite form to the defendant's custody as
under the one writ or the other, or a3 having been surrendered by
his bail, or whother they wiil retain tho defendant in the position
in which be is, claiming a right to avail themselves, under the
preuliar circumstances of the case, of any authority for lns deten-
tieon which the facts as they cxisted can be held to furnish.

If it bo seen that tho defendant has led the plaintiff into the
taking out a second writ, by contending that be had been surren-
dered, and afterwards allowed to escape, which state of things he
now repudiates, the court would be anwilling to release the defen-
dnat, if there bo any means of keeping him in custody which it
may be in the power of the plaintiff or sheriff to advauce. More-
over, I need not anticipate what the court may think proper to do,
if the defendant is not content to abide by my decision.

If on other grounds 1 had not fult that I ought not to discharge
the defendant, end thought it necessary to decide ou the point of
practice, that the first writ should have been filed with or without
such return upon it as would show the right to a second writ, 1
would allow the plaintiff to file the original ca. sa. nunc pro tunc;
but, for tie reasons I bave alrendy stated, and acting in accordance
with the case of Baker v. Ridgway, I vefuso to discharge the defen-
dant,and simply discharge this summons. And I will add the expres-
sion of my present opinion, that if the facts were as the defendant
himself represents them to hase been, and if the plaintiff was
wisled into the course he has taken by the defendant baving hefore
the second arrest maintained that he bad been surrendered to close
custedy and escaped, and so was relieved from the first arrest, he
would not be suffered to set up anytbing done towards a second
arrest under such circumstances as having destroyed the authority
of tho first arvest. Aund it is further to be considered, that accor-
ding to the express words of 8 & 9 Wm. IIL. cap. 29, scc. 7. if it
is true, as the defendant nosw asserts, that he was suffered to cscape
after lie was committed 10 close custody, the plainuff might legally
take out new process against his body or goody, as if he had never
been taken in execution; and this scems to remove any difficulty
about the not filing the retura of the first writ,

Summons discharged.

In Re Harrisoxs v. A. AND B., Arrorsies.

Attorney.~ Money collected — Order to pay over.

urre—~Doces the loaning to an attorney of money in his hands for his cilents

disentitle the client after the expiration of the term of the loan, to the usnal

order sgains  his attorvey to pay over the same, and if so, will not a subse
quent agre«zment by the attorney to hold the sald monies as monles collected
by lum, restore tho parties to their origina) poaitions and rights.

Where the fact as to whether meney collected by an attorney, twae afterwards
loaned to himn by his clivnt 3 disputed, an undertaling sizned by tho attorney
to hold the money 48 monoy callected for hug ddwnt, and oot pald by a cor
tain day. consenting to an order aguinst himeelf to: 3y over the samoe, will bu
enforesd agrinst biw, and the usual vrder will be made.

This was a summous, calling on Messrs A.and B., attorneys, &c.,
to show cause why they should not pay over to Mr. Harrison the
sum of 253/, and interest, from the 26th of September, 1857, as
having been collected by them for him, as bisattoruey.

The applicant filed the following uadertaking :—

« B——, 16th May, 1839, ”
¢ We hereby admit that there is due to Duncan B. Harrison at
this date, for money belonging to him, collected by us, as his
attornies, after charging him with all costs we bave against him,
the sum of 253.. And wo hereby undertake, that unless we pay
over the amonnt of the same with interest, on or before the 18th
Ju'y next, he shall be at liberty to make application to either of
the Superior Courts against us in a summary way for payment of
the said amouat and interest.
“ (Signed) A. & B.7
Also, the following notes of hand :—
¢ B——, 26th Mny, 1859. »
¢ £55.
¢ On demand wo promise to pay to Duncan B. Har-
rison, or order, the sum of fifty-five pounds, being the amount
received by us on George Geddy’s mortgage of House in Bow-
manville.”

‘¢ ( Signed ) A.and B.

¢ B, Septoember 20th, 1857. "
“ £160. "
«¢On demnnd, we promise to pay D. B. larrison,
Esq., or order, one humired and ifty pounds, :fa. Cy., being the
amount of his claim, collecced Ly us fiom the Grand Trunk Rail-

way Company.
? ¢ { Signed ) A&EDBY

Tho applicant swore that A. and B. wero nttornies of the court,
an'd until recent were practising Iaw in partnersnip in Bowman-
ville. That during 1857—68, when they were in partnership,
employed them in various matters, as his attoreies, in collecting
monies for him by suit, from mortgages left by him for collection.
That he repeatedly applied to them for n settlement, but they re-
fused, that at length he obtained the above undertaking.

It was objected to the application, that ns the money was con-
verted into a loan, and securities to run for the same, the under-
taking could not give the Court jurisdiction in & matter in wlich
it had not jurisdiction before.

To this it was replicd. that the moncey was never converted into
a loan, and that the applicant did not rely upon the undertakwg
for power te make this application, that ke had a right to do so
independently of any such undertaking.

Rionanps, J.—As at present advised, I think an order should
go wirecting the snid attornies to pay to Duncan Harrison, 2531,
with intcrest from the 16th May, 1859, on or before the LHth day
of August, ingtant, together with the costs of this application.

It is ndmitted on all hands that the moneys referred to were
collected by Messrs. A. and BB., as attornies.

It is contended on their bebalf that by Mr. Horrison's consent,
these moneys were loaned to Mr. A, and if 1 understand the affi-
davic correctly as to the larger part of the sum elaimed, viz. :
the demand against the Grand Trunk Railvay Company, this
arrangement was made before the money was collected,

The note given by A. and B., dated 20th September, 1859, in
Mr. B3's handwriting, shows that both co-partners promised to pay
the 150 on demand, ¢ being the amount of his claiwm, collected
by us from the Grand Truuk Railway Company.” There is no
promise to pay interest.

The aflidavits are conflicting as to whether this money was
really loaned to Mr. A, or A. and B, the notereferred to repels
the presumption of it being loaned to A. alone.

The wemorandum is signed by both of the atterneys, and dated
16th May, 1859, by it they respectively admit 25:3¢ to be due Mr.
Harrison, for moneys belunging to him, collected by them, as his
attoroies, and undertake that unless the same were paid with
interest on or befure the 16th July, Mr. Harrison should be at
liberty to apply to the Court in a summary way for pagment of
amount aud interest.

It is not pretended that anything has oceurred since the 16th
May to change the effect of this acknowledgment and undertak-
ing, and I see no reason why they should not be bouad by it.

The proposition is, that admitting the money to be collected by
Messrs. A. and B, as attornies, yet, if by agreement it was to
remain & loan, the subsequent agreement that it should be in
their bands as moneys collected by them as attornies, will not
bind them, and, therefore, the application must fail.

If it were necessary to decide the question on this point, aloue,
I should hesitate much before adopting that view. If the agree-
ment between the parties is good for one purpose, 1do not well
see why it should not be equally biading for another, or in other
words, if the agreement between the parties could convert money
collected into & loan, why could not an agrezment between the
same parties restore the same money to its original character,

Howerver, the fact as to the conversion of the money into a loan
is not admitted, the affidavits on that point being conflicting.

1 think the ends of justice will be best subserved, by holding
these gentlemen to their agreement and undertaking. ‘I'hey have
had all the benefit of the delay which was to be given to them
under it, aud they ouglht in justice to be bound by it. They arc
both professional men, and they know very well the cffect of sign.
ing an undertaking like the one produced. It is not as if sueh a
document were given by an unprofessional person who may have
been deceived. To let professionnl gentlemen avoid such agree-
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ments, they must shew facts clear and precise to wariaut that
course. I think they have failed to do this, and the ordermust go.
I have directed the amount to be paid during the Term, so that
the attornies if they wish to set aside my order may apply for
that purpose during the Term, and the applicant take steps to
enforce the order this Term if he shall be so advised. I would
feel disposed in relation to any process to enforce the paymeut of
the amount, to order it to lie in the office for goine little time, an-
lesy it could be shown that the delay would prejudice the collec-
tion of the demand.
Order accordingly.

Luxuy v. Dicgsox.

C.L I Act.—Atlochment.— Debl.~Verdict.— Fureiyn Corperation.

Ileld that a dobt due by a foreign corporation to a restdent of Upper Canada,
cannot be attached by servico of tho onder to attach upon the ngent of the
corporativn of this I'rovince,

March 14th, 1860.

In this case an order had been granted on the application of the |
plaintiff, (the judgment creditor,) by Mr. Justice Burns, under the |

288th sec. of the Common Law Procedure Act, (Consolidated
Statutes of U. C., p. 247,) to attach a verdict rccovered by the
defendant, (the judgment debtor), against the Equitable Fire In-
surance Cumpany of London, (England,) which verdict had been
moved agrinst by them, and the rule nisi for a new trial dic-
charged, but no judgment had been eatered on the verdict.

The affidavit on which the order to attach bad been granted,
stated that the verdict had been recovered, and the rule for a new
triai discharged by the Court, and that thercfore the verdict had
beeome absolute,

It was also stated that the action was brought oa a Policy of
Insum;lcc, aud was for a total destruction by fire of the property
msared.

A suinmons wag issued calling on the Company to shew cause
why they should not pay over to the plaint:ff the amount of the
said verdict, or so much as migkt be suflicient to satisfy tho judg-
ment in this cause.

1ellreell, for the plaintiff.

M. C. Cameron, for the defendant.

Two objections were raised against the plaintif®s application.

1st. That as the judgment had not been entered in the suit of
the defendant against the company, the verdiet rendered, al-
though absolute, was not a debt within the meaning of the 288th
Sec. of the C. L. P. A. (Con. Stat. of U. C. p. 247.)

2nd. That the company being & foreign corporation, a debt due
by them to & party in Upper Cunada, could net be attached at all,
becaunse the 17th sec. of the C. L. P. A. (Con. Stat. of U. C., p.
188), provides only for the service of a summons on their Agent
here for the purpose of a suit against themselves, and wakes no
provision for the service on them by an order to attach a debt due
by them to a resident of Upper Canada.

Ropissox, C. J.—Held that the service on the Agent of the
company in U/pper Canada of the garnishee order and summons,
did not biad them, inasmuch as the 17th section of the C.
I.. P. Act, speaks of the service on such Agent only of a writ of
summons issucd against such corporation.

Summong discharged without costs,

PRACTICE COURT.

IN THE MATTER Or THE ARBITRATION OF JonyN McCrusy Axp
James MoTLrey.

Arditeation—Three  Arbitrators— Award by two—Misconduct of Arlatrators—
Setting aside Award.

1. Where parties submit matters in difforence to arbitrators to bo decided by
thneo or any two of them. all tho arbitrators must be notified of their appuint-
ment. and of the timo of sitting

2. If any oue of threg arbitrators refuses to act the remining two. on being sat-
isficd of that fa~t, may proceed without him, and this they may do at any stage
cither befuro or atter they have entered upon thele dutise,

3. If two of the arbitratyrs take upun themsclves, by consent of the litigant
parties. In thoabsenco of the third arbitrator, to declde upon aill the matters
veforred, it does not afterwards rest with elther of tho Jitizants to object to that
which has taken place, and would not have faken place but with Lis con-
Farronen

| 4. Where, howerer, the award was mado in a hasty manner on tho duy of the

submission, the thind arbiteator not belng Infurined of the sltting, and there
being a misapprehension on the part of ono of the litigants as to what was

referred, the anard was set aside.
(Practico Court, Mich. T. 15¢0.)

The parties on tho 29th Scptember subraitted to the award of
William Clemeng, John Somers and William Brent, or any two of
them, by an agreement under seal, all and all manner of actions,
cause and causes of action, suits, controversies, cluims and
dewmands whatsoever then pending, eristing or held by and between
them, and they covenanted with each other that the award to bo
made by the said arbitrators, or any two of them, shonld in all
things by them and cach of them be well and faithfully kept and
observed ; provided the said award was madein writing under the
hauds of the said William Clemens, John Somers and William
Brent, or any two of them, and ready to be delivered to the said
parties within the time limited.

. On the same day an award was made under the hands and seals
of William Clemens and George Sumers, but it was not executed
by William Breat, though in the commencement of it it professed
to be made by the three arbitrators to whom were submittol the
matters in controversy existing between John McCluny and James
Motley, as by their submission in writing more fully appeared.

Tho two arbitrators then alleging *‘that they have heard tho
ovidence and allegations of the partics, and examined tho matters
in controversy to them submitted, awarded that James Motley shall
pay to John McCluny the sum of three hundred and forty dollars
in full satisfaction of all the costs, charges ani expenses incurred
by or in conscquence of the said arbitration. And they further
awarded and adjudged, that James Moticy ¢ shall give up possession
of the farm immediately, with the exception of tho house and part
of the stable which he can have forhis own use for one month, aud
the potato ground for one week.”

And the arbitrators declared that it was not their intention in
rendering their award to deprive John McCluny of his privilege
as landlord to distrain the goods and chattels of James Motley for
the amount of the award which they allow him ay rent for his
farm.

During tho last term a rule was obtained by the tenant Motley
calling upon McCluny to show cause why the award should not
be set aside on the following grounds:

1. That the submission was to three arbitrators, William Clem-
ens, Jobn Somers, and William Breat, or any two of them, and
that Sowers and Clemens procceded with the arbitration and made
the award without Brent having received any intimation or notice
that he had been appointed an arbitrator, or of the sitt'ng of tho
arbitrators—or their intention to proceed with the arbitra‘ion —or
of the making or intention to make the award, and that the said
William Brent had no opportunity of attending the sitting of the
said arbitrators, or of being present whea the award was made
and proceeded with, and was not present when it was made.

2. That the said William Clemens and John Somers pro_ceded
with the arbitration, and mado and executed their award without
giving to tho said James Motley an opportunity of being heard or
of producing before them any evidence on his bebalf, and without
dne notico being given to him of the sitting of the arbitrators or
of their preceeding with their arbitration.

3. That the award was not finalin this, that it awarded that the
said James Motley shall pay to the said John McCluny the sum of
three hundred and forty dollars in full satisfaction of all the costs,
charges and expenses incurred by or in consequence of the said
arbitration, and in a subsequert part of the said award the said
sum was said to be allowed to the said McCluay as rent for his farm
and docs not say that it is to be in full of all matters in difference,
and does not award mutual releases but leaves the real mattersin
difference between the parties untouched and undecided, and is
therefore abortive.

4. That the award is uncertain and inconsistent in this, thatthe
sum awarded to be paidby Motley to McCluny is first awarded in
full satisfaction of the costs, charges und expenses incurred by or
in consequenco of the arpitration, and in a subscquent part of the
award the said sum is said to be allowed to John McCluny as rent
for his farm, without stating what farm, and thereby leaving it
uncertain what that amount is to be paid for; and also that the
said award dircets that Motley shall give up possession of tho
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farm imwediately, with the exception of the house and part of the
stable, which the award says he can have for us own uge for one
mooth and the potatoe ground for one week : but the awaid does

“ he had no oppertunity of being licard, or of producing his accouat,

or any evidence,
The circumstances stated in that affidavit are such ay if uncon-

not atato of what farm possession was to be given up, or to whom | tradicted would indieate a vory precipitvus nnd harsh procecding

or shat Liouse or what stable, or what part ot the stable, Motley
was to have for bis own use for a mounth, or what potatoe ground
he was to have for n weck.

5. That the nrbiteators exceeded their authority in this, that

"on the part of the arbiteators towards Motley,—but it is relicved

in a great measure from bearing that character by the affiduvits
of McCluny and the two arbitrators.

Mc luny states that Motley rented a farm from him, for which

they ordered Moltey should give up possession of the farin mime- | e undertook to pay £109 a year rent, for four years, commenc-
:lumly'wnh the exceptions therein meationed, which they had no ing on the 1st October, 1858, That in the course of the epring
authority to da, the question of possession of nny furm nsver having following, he had great difliculty in procuring seed to sow, aund
been submitied to them ; and the said Motley holds possession of complained of being harassed by creditors whow he could not pay,
the furm presumed to be referred to in the award by a lease, which | 1 asked to have the farm taken off his hands, and to be paid for
has not yet expired, and will not expire for some years.  And tat | e work ke had done on it. That when that proposition was
no question a3 to the possession of the said farm under the suid | gecedel to and » timo appointed to receive the premises from
leage, or the duration of the lense, was ever reterred to the said | Motley, he declined giving them up, alleging that he had made
arbitrators; amd that the possession of the said lease or the farm l up his mind to hold till the end of the year, as he could not see
mentioned therein, or the duration of said lense, was never &1 where he could go to. That in September last, near the close of
matter in difference between the said Motley and McCluny. ! the year, Motley again proposed to give up tho farm and to arbi-
McLeay, J —1It appears by the affidavits on both sides, and by ! trate upon the value the:eof for the pust rent. 'Thatin consequence
the submi<sion, that the differences, whatever they were, existing ! of such proposition, the arbitrators, John Somers and William
between these parties were referred to three arbitrators, whose | Clemens, were chosen, and that both Motley and himself were
award was to be made on the same day the submission was enter- 1 present attending the arbitrators  That tho only set off or claim
ed into, and the award of the three or of any two so made was to | which Motley can have against him is for pasturing two colts and
be final, | two heifers for some monthe, and for drawing a fesw loads of fur-
No notice of his appointment or of the arbitration was ever | niture when he (McCluny) was moving, but that Motley was i~
given to Willinm Brent, one of the number, Lut the other two 1 debled to him, at the ime of the arbitration over $100 over and above
unmediately after the eubmission was executed proceeded without | any clatm which he may have.
hearing the parties or examining witnesses to make the award in l Then the arbitrators swear that they were severally chosen by
question. I the parties to decide certain matters in differ2ace between them,
Now there is nothing more clearly establisked than that when | both parties stating that James Motley kad been a tenant of
parties submit matters to be decided by threo or any two of them, | McCluny, and had agreed to leave the place rented by hiwm, having
all the arbitrators must be notified of their appointments and of | found that the rent was more than he could pay; that thea atra-
the time of sitting, so that all may have an opportunity of attend- | ion was held. amongest other th ngs, to decide what reat shourd be
ing, and the parties may have the benefit of the consultations and | paid for the time then past; that it was agreed, by conscat of all
advice of all whom they have constituted the judges of the matters | parties, that if Somers and Clemens should disagree, they should

submitted. 1f any one of the threc refuses to act the other two,
on being satisfied of that fact, may praceed without him, and this
they may do at any stage, either before or after they have entered
upon their duties.  And if two take upon themselves by consent
of all parties to decide upon all the mztters referred in theabsence

call in William Brent as a third arbitrator, hut not otherwise ;
that the only matter for them to award upon was the deduction to
be mado in the rent for the time passed, and the timo that Motley
should continue to occupy the house, part of the stable, and the
potato ground, as his potatoes had not then been all dug; and

of the third arbitrator, it does not afterwards rest with either of | that these matters were to be decided by the arburators lovking

the litigants to object to that which has taken place, and would
not have taken place but with his concurrence.
In this case it is stated by Motley, in onc of his affida-

over the premises and exercising their own judgments, which was
done. That both parties were present, assenting and agreeing to
what was going on; aond that after the award was made and read

vits, that when he exccuted the submission he thought and under- | over to them, Motley stated that he was perfectly satisfied with it,
stood that all the arbitrators would have held the arbitration,and | and mentioned that he could pay on it to McCluny one hundred
that the decision of any two of them in that case would be binding, | and fifty dollars in money, and with wheat and potatues could
—that he understood that the three arbitrators would appoint a | wmake it up to two hundred dollars.  That if Motley had objected
time for the holding of the arbitration, and that he would bave | to the two arbitrators carrying an the arbitzation, or had desived
had an opportunity of preducing certain evidence with respect to | that Brent might be present, or expressed any dissatisfaction at
the differences between MéCluny and himself with vespect to the | any of the proceediugs, the arhitrators would not have signed the

rent and the deduction to be made therefrom.
intended 1o submit and did not svdmat his differences with McCluny
to the award of Clemens and Somers only. And that he never
intended to snbmit and did not submit to arbitration his lease
from McCluny, or the cancelling thereof, ov the shortening of the
term for which he was to hold the same. That the only matters
which were submitted were the yearly value of the furm which he
Motley heid from McCluny, and such accounts and matters of
dealing besiles the farm arising out of other transactions, such as
work done for McCluny, and matters of account which he beld
against him, and which he iutended to set off agaiust the amount
of rent due.

That the two arbitrators immediately after the execution of the
submission proceeded to make their award without bearing him
(Motley) or his testimony in relation to the matters in difference,
and without giving ham an opportumity of putting wn lis account,
which he then held and still holds against McCluny.

He swears too that ke did not consent or agree (o the arbitration
being held or the award bung made without William Brent, the
third arbitratur, being present t the aibitration and taking a part
therein, and that he intended to subimt his account to the arbitra-
tors if an opportunity had been afforded hi of so doing, but that

That he never | award ; but that on the contrary Motley expressed himself satisfied

with what was being done, and, after the award was made, with
what had been done.

It is difficult to reconcile thege affidavits, On the one side it is
shown that a most imperfect and hasty award was made by two
instead of three arbitritors, embracing matters not referred nor
intended to be referred, without affording any opportumty to
Motley to make any defence whatever; and on the other side it is
shown that the sitting of the two instead of three arbitrators was
with the entire concurrence of all parties, and that all they did
was perfectly satisfactory. Iowever that may be, it is abundantly
evident from the affidavit of Motley that at least ounc of the parties
has become very much dissatisfied witl the award, and that he
thinks himselt greatly agrieved by thc arbitrators taking upon
themselves to decide upon matters which were not referred to
thear.

By the preamble or recital of the submission, it is stated that
differences hal for the pa¥t six or cight months been existing and
pending between the parties in relation to divers subjects of con-
trover«y and dispute, and the reference is ¢ of and concerming all
and a1l manner of acti ms, cause and causes of action, suits, con-
trovereies, claims and demands whatsoever then peading, existing
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or held by and between them.” Of the divers subjects of contro-
versy mentioned in the recital, and all that mny be embraced
within the terms of the reference, the arbitrarors seem to bave
como to their decision only as to tho deduction to be mado in tho
rent for the time past and tho timo tiat Motley should continue to
hold tho houso and part of tho stable and potato ground. Now it
is manifest that the decision as to these matters has not made a !
conclusive settlement of the ¢ divers subjects of coutroversy and
disputo” between them.

Motley asserts that he has an account against McChiay, which
Lie ias had no apportuaity of bringing furwurd as a sei-off against
the claim for rent.  Tho amount of such account, it is allrged by
McClony, is but small, and it may Le so, but it is quite cvident
that there i3 an acoount, snd that, though it might have been set-
ticd by tho referenco, it still remains a subject of controveray
between the parties. Desides this objection, toero s2cms to bea
misapprohension or misunderstandiog as to what was actually
referred. On the part of Motley, he alleges that th: farm con-
tains o less quantity of cleared land than was representca hy
McCluny, and that ke claimed a deduction from the rent on thot
account, but never had any intention to have his teem abridged or
his leaso in other respects made the subject of a reference; while
on the part of McCluuy it i3 stated that the whole arbitration was
with a view to settle all matters so that the lease and the farm
might be surrendered.

From the fact that when Motley was asked by onc of the arbi-
trators, when the award was made, to give up his leaso, he refused
to do so, o strong presumption arises that ke could not then have
supposed that he was to givo up the premises; and yet, if he
cxpressed satisfaction with the award, as the arbitrators swear he
did, and at the same time understood by it that he was required to
give up the farm immediately, and the Louse, &c., within a month,
it is difficult to imagine why he should decline to give up the lense.

Theroe are various objections urged against the award, but it is
not necessary to notice them all. It appears to be so imperfect
and inconclusive, and the proceedings so irregular and unsatisfac-
tory, that, though perbaps it would be better for all parties to let
matters stand as they are, I do not sco that I can do otherwise
than to set aside the award.

Rule absoluto to sct aside award.

CHANCERY.

Morrar v. Hype.

Practice—Amending Decree—Aiotion or petition—Orders of 1828,
Where a necesaary direction Is omitted in a decreo, the Court will amend it, al-
though the decroe bas been passed avd entered,
In such a case, tho proper mode of proceeding I8 by & petition.

This case had been heard upon further directions, and adecree of
forcclosure had been drawn up and entered, when it was found
that no provision was made for foreclosing the owner of the equity
of redemption. A motion wus made ex parle before the Chancel-
lor, under the English orders of 1828, and cases Cecided there-
under; but the Chancellor declined making any order, and directed
the matter to be brought on by petition.  Accordingly a petition
wus presented, and

Spragui, V. C., after looking into the authorities, made the
order as asked for.

Sexrox v. SHELL.

Vendor and Purchaser.— Parol Evidence.~Specific Perf ormance.

Where a vendor files hirbill for specific performance agalast a purchaser on & con-
tract partly perfurmed, the evidence of tho countract muat be clear and ugmis-
takeable, and the acts dons must be such as cranot bo referred to any other
than the contract as alleged, nor dene with any other intention than in part
perfurmanco of such contract.

This was a bill filed by the vendor against the defendant, alleg-
ing a contract for the sale of land partly performed. Tho facts
of the caso are stated in the judgment.

A. Crooks, for the plaintiff.

Strong, for the defendant.

Tire CuavcerLor.—This is a bill for specific performance for

the sale of o lot & land in Scugog. It states that tho plaintiff

being owner in fee, agreed to sell the ot to tho defendant for
£500, with interest, to bo paid in five years,—the amount to bo
paid in logs and square timber cut off the land. The bill alleges
o parol contract partly performed, that the defendant was let into
possossion and cut a large quantity of logs under such parol con.
tract, and then it prays specific performance. The defendaut con-
tends that the facts of the case are insuflicient to bind cither ven-
dor or purchaser, or to enable the Court to enforce specific per-
formnuoce, the argument being that it is possible to refer this part
performanco to a contract for catting timber as to an acceptance
of titlo ; and thatit being capable of being referred to another cone
tract, the plaintiff cannot succeed. There are cases which seem
to indicate this, ns Frame v. Datwson, §l4 Ves. 386), and tho prin-
ciple on which those cases picaeed, is 1 think, settled ;:—that those
who make represcntations on which others act, cannot afterwards
deny those representations. The statute of frauds lays down a
rule of evidence for tho protection of cither party; and it has do-
olared that a contract for the sale of land, must be signed Ly the
party to be charged; but it has sometimes arisen, that owing to
a partial performauce, the case has been held to be taken outof the
statate, aad I have no doubt but such acts as those of Shell, arc
ncts of part performance,—being lot into possession, and cutting
timber, —and that they are sufficient to exclude the statute, and that
the defendant would be bouad by the contract. But is thisa con.
tract? Tho evidenco in supfport of it is very uunsatisfactory. The
contract i3 proved by admissions said to bave been made by the de-
fendant in casual observations to laborers, and their cvidence is
full of discrepancy. Ono swears that the defendant was to have
any timo for the completion of the coutract,—another swears thet
be was to have had five years. But it is alleged that the land
without the timber was sold, and if so, & witness who was asked,
says, that £500 would be an extravagsut price. But then, again,
there is no evidence that the timber was to have been reserved for
the plaintiff, and Mr. Crooks asks me to infer such was the case.
The only fact I have by which to find out such a contract, is that
after the sale, the plaintiff cut timber on the lot—but what timber?
Did he mean to retain an absolute control, ordid he mean that the
defendant was to be at liberty to cut timbor 80 as to pay for the
land ? If so, it appears to me that according to the contract set up
in tho bill, the plaintiff might reservo o right over the timber for
ever. It appears to me to have been a contract for work and labor,
and if so, I think the bill should be dismissed with costs.

McAvOY V. SIMPSON.

Yendor and Purchaser.—Specific Performance~Election of Remedy— Wasver.
A Vendor sued upon the covenants of a Band and obtalned judgment, ke then

filed a 111} setting out the azrcement and praylag foreclosuro.

Hd;l thtast his bill was improperly framed, but that he might amend on payment
of costs.
Quare ;:—Was his action at law a waiver of his remedy by specific performance.

The bill set out, that the plaintiff, and one Simpson, deceased,
entered into o bond for the snle and purchase of a certain lot of
land in Garafraxa, for a certain sum, that default had been in the
payment of said sum, and prayed that said sum might be paid. or
in default foreclosure. The bond had been lost but evidence
taken 1n a court of law was put in. To this tiie principal defen-
dants set out that the plaintiff bad sued on his bond and obtained
judgment, and under it had sold all the realaud personal estate of
said Simpson, and that consequently having elected his remedy at
law, he was barred from relief in equity. The cause was then
brought on by way of motion for & decree.

A. Crooks, for plaintiff, contended that although the bill was
framed as if for foreclosure, yet that the court would look to the
facts of the bill, and under the prayer for gencral relief, decree
the plaintiff entitled to specific performance. The action at law
was not a bar, for the action was only for instalments due, and
did not put an end to the contract.

Strong, for the infants, argued, that the bill was demurrable in
its present shape, and that plaintiff was barred by his action at
law.

Iodgins for defendants, Simpson and Marshall. The action at
law must be held to have put an end to the contract. The plain-
tiff after bringing parties before the court to answer his specific
prayer, could not tura round and say that he asked a different
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relief.  Marshall had no interest in the place, and the bill must
bo dismissed as against him.

The cases cited were, Sainfer v. Ferguson, (1, M. & G. 286,
s, ¢. 14 Jur. 265), Barkerv. Smark (3 Beav 84), Orme v Broughton,
(10 Bing 633), Dart, V. & P. Fry on Sp. Perf, 25.

Estey, V. C.,—~1 think the sgreement is proved, but it wonld
be satisfactory, though not necessary, to seo the bond given by the
plaintutf, which must be in the defendant’s custody. The biil
ought not to be entertained in its present shape, but the plaintiff
tnay have leave to amend. I think the plaintiff should pay the
the costs up to the present time, and that the biil should bo dis-
missed as to Marshall with costs. The cause to stand over with
these directions.

This is subject ta the question of waiver by the plaintiff bring-
ing his nction at Inw. My impression is against the waiver and
in favor of the plainti.  The case of Orme v. Broughton, is the
case of the administrator of a purchaser suing for damages, and it
was there beld it would bar other actions or suits, but quere, conld
he here sue for specific performance? Mr. Fry also states, that
when o plaintiff has proceeded at law and recovered damages for
tho breach of the contract, ho cannot afterwards suo in equity for
specific performance.  Sainter v Ferguson, is the caso of n sur-
geon agreeing not to practice in a certain place under a penalty of
£500  The plaintiff brought his action and rccovered £600 as
liquidated damages and signed judgment, and it was there held
that after the verdict giving liquidated damages for the breach of
the agreement, the contract was at an end, and that equity could
not interfere. 1n Barker v. Smark, the plaintiff was compelled to
elect ; but per M. R. “The plaintiff will not be prejudiced for if
he fail in one remedy, he may resort to the other. I think the
objection shouid not prevail,

GENERAL CORRESPONDENCE.

To THE EpI1TORS OF THE LAW JOURNAL.
Consolidated Statutes—Municipal Law.

Township of Rainham, March 9, 1860.

GextLeyneN,—The following questions being of general in-
terest, anuwers to tho same in the next issue of your valuable
Jjournal, are respectfully requested by the subscriber.

1st. Are the Consohdated Statutes issued to the different
municipalities, intended by the Government to be in possession
and for the sole use of the Reeve of such municipality to whom
they ure dirceted ; or are they, on the other haud, intended
to bo kept in the office of the Clerk, for the use of the
municipality ?

In my opinion the words pasted in each volume (* The pro-
perty and for the use of the office,”) would indicate that the
latter is the proper place for them, but our Reeve takes a
different view, ou the ground tbat they ave directed to him,
and I am aware that such is the view taken in some other
municipalities. What is your opinion ?

2ad. Can a condidate (at n municipal election) be proposed
and seconded, after one hour has elapsed from the time of
opening the poll, aud would the election of such a candidate

ba valid?
I am, gentlemen, yours truly,

Towxsuie CLERK, Rainkam,

1. The Reevo of o Township has no more right to the Con-
solidated Statutes issucd for the use of the Township, than he
has to the chairs and tables in the Clerk’s office.

2. The Statute is, we think, directory, not imperative. The
Returning Officer may (not shall) close the election in one

URNAL.

" hour after commencing the same, if within that time no more
" candidates are proposed, &e. If, notwithstanding the expira-
! tion of the hour, he keep tho poll open, and shortly afterwards
| receive n second candidate, which candidate is elected, wo
| apprehend his election, if not impeached on other groundsr
would be valid.—Eps. L. J.]

Judyment— Execution—Registry— DPriority.
To rtuc Epitors or tite Urrern Canana Law Journaw.

GesteeueN,—I beg leave to submit the following question
for your consideration, trusting, that you may be ploased to
give your opinion in the next issue of the Journal.

A. and B. aro two judgment creditors, and D. is a mort-
gagee. A, registers in the Registry Office a certificate of judg-
ment, on -ith January, 1859. D. registers in the samo office,
his mortgage, on the 5th January, 1859, and B. places a writ of
S fa. against lands in the Sherif’s hauds, of the samo county,
on the 7th January of the same year. A, afterwards follows
with & fi fua, lands also, and hands it to the same Sheriff,
ou the 15th of January, 1859. On the 20th of January, 1860,
the Sheriff offers for sale the property mentioned in D.’s mort-
gage, under B.’s execution, being the first in his hands. B.
thinking to secure himself, purchases at a sum which paysthe
two execations, and the Sheriff returns them satisfied. Query,
Doces the mortgagoe hold good, and what of A’s certificate?

27th March, 1850. w.

{We can not do more than refer our correspondent to the
article on the Law of Registered Judgments, in the number of
the Law Journal for last September. Correspondents must
understand that we do not intend to give specific answers to
questions on general law, unless our answers will bo useful
to our readers generally. So far as the case put by our coi-
respondent, W. is concerned, few beyond himself we think
would feel much interested in the result of his iaquiry.—
Eps. L. J.}

To tie Epitors or Tue Law Jovanar.
Municipal Laio— Assessment— Morlgagee— Licenses— Disqualifi-
calion.

Beamsville, March Oth, 1860.
A question has arisen in our Municioality as to the legality
of the assessmentof certain Mortgages, and I am desired by
our Council to enquire of you,—Is a Mortgage given by A, to
B. to secure the payment of money borrowed assessable: or,
in other words, if A. borrows money of B. and gives B. a Mort-
gage, can B be assessed for the amount the Mortgage calls for,
Aad further, are persons holding a Shop License for the sale
of Spiritous Liquors by the gallon or quart, having obtained
that License under tho By-laws of tho Municipality, disquali-

fied from holding a seat in the Council.
Your’s truly,
Rowry Kivpory.

1. It is expressly provided by the Assessment Act that “ So
much of the personal property of auy person as is secured by
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& mortgage upon land, or is due to him on account of the sale
of land, the fee or frechuld of which is vested in him,”” shall
be exempt from taxation (Cunsul. Stat. U, C., p. 651, 5.9 sub.
s. 15).  The reason is obvious, The land is rated at its full
value, and the mortgagor pays taxes upon it ax if not at all
mortgaged.  If the mortgagee also were obliged to pay taxes
the land, as regards the amount of the mortgage, would be
doubly rated, and this is not intended by the Legislature.

2. ‘There is no decision on this point.  Our impression is,
that a person holding such a license would be disqualified to
hold a seat i the Council from which or under which he holds
bis license.  Ile would, we imagine, cume fully within the
mischief intended to be prevented by the Act (Cun. Stat. U,
C., p. 346, 8. 73).

REVIEW.

Tue Lower Caxapa Rerorts: Editors, Monsieurs LeLievre
and Angers; Printer, Augustin Cote, Quebec.

NXumber two of these Reports is received. It contains the
reports of six decided cases in the courts of Lower Canada,
all of which are important.  One (The Queen v. St Lows et al)
is important in Upper Canada. It determines that a share-
holder in an incurporated company, under the circumstanves
mentioned, ¢cannot commit larceny fram the company nor be
guilty of obtaining its money under false pretences.

Tre Arnantic MoxtLy. Boston; Ticknor and Fields.

April namber received.  Since this young but rising Maga-
zine has been placed under the cantrol of Ticknor & Ficlds, the
well known Buston publishers, it has continued graduoaily to
gain in public favor. We look upon ivasone of the best
Magazines of the age, and without question the most able
Magazine published on this continent. Unusual ability is
displayed in its cvery department. And the reader is lead
from grave to gay in a manner as agreeable us instructive.
The number now befure us opens with an article on the Laws
of Beauty, which, though not elabarate, is learned, and char-
acterized by a display of much thought, and is evidently the
resalt of deep reflection.  The lovers of philosophy will not
fail to make this article the subject of study.

Tur Loxoox Quantenty. New York; Leonard Scott & Co.

The quarterly numhber for January contains the following
articles; 1. The Three Colonies of Ausiraling 2. Cotton
Spinning Machines and their inventors; 3. China and the |
War; o The Roman Wall; 5. Religivus Revivals; 6. Life!
and Works of Cowper; 7. Reform Schemes. An essay in a
quarterly is becume a most furmidable docoment. Ivis no
longer the expression of some evanescent thoughts but an
claborate and exhausting disquisition on the sulject in hand.
That abuve mentivned on entton spinning machines is a his-
tory of cotton spinning machines and their inventors.  That
vu the religivus revivals is an attempt to deal with a difficult
and extraordinary subject and one concerning which there is
much diversity «f opinion. The conclusion of the writer is,
that the revivals are productive of good and much to be en-
couraged.

[

Tne Nortu Britisn Revinw.
&' Co.

The quarterly number of this alle Lut erratic review,
usual, abounds with much to interest—much to gainsay
much to doubt—and mach to think about. In it there s al
very singular coutnibution headed the Silence of Scripture,
wherein the writer comments with much empbasis about the '

New York: Leonard, £ 4

HY

ot Chirst, lstory of the Virgie Mary, &e.

silence of Seripture on many poiats of interest but not of vital
importance to the Chinstan, such as the personal anpearance
The writer argues
that from the silence of Script..-s un these and similar points
all must feel that the Christian Churches have a larger
charter of freedom than in our loeal and ecelesiastical differ-

“ences we imagine, and promises at no very distant day to

return to his subject.  An article on “ Fo~m and Colour” we
recommend huth to the philusopher and the artist.  The fol-
lowers of Wesley will find in * Wesleyan Methodism” much
useful information.

Tue Ecieeric Magazisg, Avmi, 1860, New York: W.II,
Bidwell.

Whenever we receive a number of this welcome magazine,
we at vnce turn to the embeliishinents. In the number for
April we have a goad likeness of the late Lord Macaulay, and
a most striking likeness of Longfellow the poet.  The embel-
lishments are 1 most attractive feature. For works of art they
cannot be surpassed, and the Editor nsuully manages to make
most acceptable selections. The letter press is, as usual,
varied and interesting.

Gobey’s Lapy’s Book, Aprii, 1860. Louis A. Godey, Phila-
delphia.

The engravings in “ Godey” have not only the merit of
being beautiful, but instructive. The * Lady’s Book” isa
universal favourite with Jadies, and so well it may be.  For
thitty vears its Editors have labored to make it worthy of
their patronage, and in this they have succeeded in a marked
degree. And notwithstanding its great success, no exertion
is spared to secure a continuance of that public support which
has been so honestly acquired. Yerms, for one cupy, 3 per
annun.

Tue Usitep States INsvrance GazeTte.
lished by G. E. Currie.

The number for March is received, and is the first received
for several months. We are always glad to see the Insurance
Gazette. It isa most industrious compilation of facts and
statistics hearing on a topic about which nov only under-
writers but law reformers and legislators are much concerned.

Edited and pub-

APPOl"NT

MENTS TO OFFICE, &cC.

RECORDER.
WILLTAM NORTOUN. of ths City of Loudun, Evquire, Barsister-at-law, to bo Re-
corder of the City of London.—(Gazetted 17¢h March, 1560 )
CORONERS,
HENRY GOODMAN, to bean Associnto Coronter for the County Lancoln—(Ga-
zetted Srd March, 18060,)
ALFRED WYATT, tn e an Associato Coroner for the County of Ontarlo.~(Ga-
zetted 3rd Msrch, 130,y
- NOTARIES I'UBLIC.
JAVES TTANVEY. of St Thomas, Barristeratlaw, to bo & Notary Public for
VUpirr Canada —itiszetted 3rd Marsh, 1560
ALENANDER SHAW, of hiueardine, Attorneyat-law, to be a2 Notary Publie for
Upper Catndr.—<(Gazetted 17th March, 1560 )
GEOLGE DUUGLAS FERGUSRION. of Fergus, to bo a Notary 'ublic for Upper
Canada.—Gazetted 2ith March, 1560)

" TO CORRESPONDENTS.

A Pty Cot £7 CLERR—ANOTARR LAW STUDENT-—=AN OLh BARRISTIR=DPatT
DUSN=MARELS GINN=ANTNR Law STtbaNT=Under ¢ Division Conrts”

Towxantr CLERK oF RAMIOGL~=IW. ~Rewey Rienory—Under “General Corres-
jndence.”

The communication of our eorrecpondent ¢ Suliccriber™ Is nat siich a communi-
extion xe we are v diposcd to answer, 1t i< not of aufficient g-neral himpor-
tance and it besides tvo leng furansertion, ausd fooke too mich a< ffaddresed to
ne to fave 4 fre to counsel Far the atistaciion of our correspandent we may
hawerer state that, £0 farac we have £ rmed any oplujon on the cace atatsd it ¢
azainst Cs rieht to velicl in Fquity  Tle could not go {nto Fgulty with clean
llm"’i; J“ hat was assigucd was not an cudursed note but ajolut Judgment —

os. L. J.



