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COMBINESR,

There i8 no doubt that in any arrangement to limit trade, the
prime factor is control. It may be control of the output, or the
producers, or of the retail distributors, but everything centres on
the deviee accepted to prevent competition.

There 1s nothing new about the matter to those in trade, but
to lawyers it suggests novel developmenis in a subjeet to which
little attention has been given. '

Agreements in restraint of trade are familiar enough in re.
gpect to bargains not to compete within a limited area or for a
preseribed time, but an essentially different -oblem is presented
when the understanding is such that while all may compete any-
where or for any time, they agree to refrain from getting any
advantage by the now classie ‘‘bargain price.”

Our Criminal Code defines a conspiracy ‘'in restraint of
trade,”’ (¢ 516), as the agreement to do or procw  to be done
an unlawful act in restraint of trade. This leaves untouched a
combination to do a lawful act which may be the foundation of
a civil action, if it causes damages: Quinn v. Leatham (1901)
A.C., p. 530.

Now, what is ‘‘restraint of frade?’’ The expression means
the restricting of any one from doing as he pleases in trading.
Henee, it involves a ecompelling : and when that may be the conse-
quence of a perfectly lawful aet, there is no ground for a eriminal
information unless the act producing the compulsion is unlawful.

The Code further provides (s. 518) that no prosecution shall
be maintainable for conspiracy ‘‘for doing any aet or cansing
any act to be done for the purpose of a trade combination unless
such act is an offence punishable by statule. And the ‘‘trade
combination’’ here spoken of is a combination ‘‘for regulating or
altering the relations between any persons being masters or work-
men, or the conduct of either in respect of his business or em-
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ployment or contract of employment or service. Hence, unlesy
an act affecting the relations between or conduct of members of
those classes is punishable by statute, it is not one which is un.
lawful for persons to agree to do. -

The offences created by statute on this subject are various,
and are dealt with in ss. 520 to 526 of the Code, as amended by
62 & 63 Viet. ¢. 46, 8. 1, and by 64 & 65 Viet. c. 46, s. 520, Those -
chiefly of interest at the present time are set out as follows in
s. 520 (as amended):

‘‘Everyone is guilty of an indictable offenie and liable to a
penalty not exceeding four thousand dollars, and not less than
two hundred dollars, or to two years’ imprisonment, or, if a cor-
poration, is liable to a penalty not exceeding ten thousand dol-
lars, who conspires, combines, agrees or arranges with any other
person, or with any railway, steamship, steamboat or transporta-
tion company:

(@) To unduly limit the facilities for transporting, produe-
ing, ‘manufacturing, supplying, storing or dealing in any article
or commodity which may be a subject of trade or commeree; or

(b) To restrain or injure trade or commerce in relation to
any such article or commodity; or

(e) To unduly prevent, limit or lessen the manufacture or
production of any such article or commodity, or to unreasonably
enhance the priee thereof; or

(d) To unduly prevent or lessen competition in the pro-
duction, manufacture, purchase, barter, sale, transportation or
supply of any such article or commodity, or in the price of in-
surance upon person or property.

2. Nothing in this section shall be construed fo apply to
combinations of workmen or er-ployees for their own reasonable
protection as such workmen or employees."’

There are many persons whose interests may be brought
within these provisions. As, for instance, the manufacturer, the
wholesaler, the retailer, the common carrier and last, but not
least, the consumer.

There are two sorts of combination usually effected. Typical
of one species is the agreement between manufacturers to sell on
favourable terms only to those oceupying a certain trade status,
such as wholesalers as distinguished from retailers. Another
species is the agreement between common carriers or whole-
salers to give a rebate to all without distinetion who deal exclu-
sively with the eombination,
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The former is based upon the idea that it is the right of any
one to refuse to sell except to those he desires, and at such prices
as he may choose, But it is an offence to ‘‘agree to unreasonably
enhanoce the price’’ of any article or commodity. It is not neces-
sary now that the agreement should be to do so ‘‘unlawfully.”’
The combination to enhanee is sufficient if the enhancement is
unreasonably great.

It has heretofore seemed to be a sufficient excuse for such an
agreement that to sell to the retail trade would injure the whole-
saler. But if the manufacturer can sell, with profit, to a whole-
galer at & price, it is difficult to argue that any addition to that
price, based only upon desire to protect the wholesaler and con-
fessedly not necessary to give a legitimate profit on a sale to
him, is not an unreasonable enhancement. It is only reasonable
if the rightfulness of combines for that purpose is admitted,
which is begging the question.

The other agreement is a subtler form to a.ecomplisi: the same
end. It is clearly based on The Mogul Steamship Co. v. Mec-
Gregor (1892) A.C. 25. In that case the giving of rebates was

treated as an unobjectionable business practice. But, subjeet to
the effect of the word ‘“unduly’’ in our statute, it would seem
that combination working by that means is one of the very evils
aimed at by the Code.

In the Mogul case the combine offered rebates to those ship-
pers who used their vessels to transport their-tea. The effect of
this was, of course, to secure business and teke it away from their
rivals. But two facts make an essential difference between what
was done there and the operations of present combines. One was
the arrangement that if there was no steamer of the combination
at hand the shipper might ship in any vessel without losing his
year’s rebate, and the other feature was that, instead of limiting
the transportation facilities, the combine undertook to have addi-
tional steamers on hand when their rivals were there.

A combination which agrees to give a vebate for exclusive’
dealing, but does not provide for outside buying in case of need,
nor for extensive stocks, makes a close market and can easily,
under the guise of rebates, unduly limit or lessen both the manu-
facture or production of an article and competition in its sale.
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The cardinal principle of present day combines seems to be
to gather production into a group and to prevent buyers going
outside it. They regulate production so as to keep up the price.
A rebate is merely the ruse adopted to bring the operation seem-
ingly within the Mogul case. Without it, the combination would
not appear legal. With it the moving cause seems to be, but is
not, the desire to get a rebate. It is the agreement and arrange.
ment to unduly limit produetion or competition, or to unreason.
ably enhance the price that is the offence.

No doubt other reasons for the combination will be suggested,
but an agreement which is void of the merits which appeared in
the Mogul case can hardly expect gimilar absolution. And one
essential difference in the treatment of that decision is this: that
while no action may lie, as in it, yet the agreement may be,
inter se, illegal and unlawful, and if found tc exist, may be evi-
dence of a statutory offence. (See Mulcahy v. Reg., LR, 3 HL,
at p. 317.) To found an action, the conspiracy must invade the
legal right of some person and cause him damage. But under
the Code (unless the definition of conspirasy in 8. 516 governs
all cages) that is not necessary, and a convietion may be secured
for & conspiracy or agreement in breach of the statute, even
though there is no evidence of any overt act which invades the
legal rights of any member of the public.

Frank E. Hopgins.

As we anticipated, knowing the opinion of the Bar in his own
neighbourhood, Mr. Justice Mabee’s eppointment has found
favour with those best able to judge of his fitness for a judiecial
position; and this opinion has, we are told, to the extent of his
judicial work up to the present time, been already verified. The
new judge is in the prime of life, a sound lawyer and a force-
ful man. We can weil expect that he will make a strong and
able judge. ' '
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MOTORISTS A8 CRIMINALS,

The legislation intended to safeguard the public in refer-
ence to the continued recklessress of automobilists is now gener-
ally accepted as entirely insufficient to remedy, or even to lessen
the evils which were then complained of, and which still exist.
An article in our last number dealt principally with the aivil
side of the question. The criminal aspeet of the subject, as will
be seen by extract from Case and Comment, which we append,
is now receiving attention in the United States where the number
of these modern juggernauts are very numerous. Something
much more stringent in the way of a remedy must be found.

Motor cars, at least in the present initial stage of their use,
bear a certain resemblance, so far as civil liability connected with
them is concer: ed, to penned-back water or to the wild animals
of a menagerie, or to the use of an electric current. The owner
of such dangerous ‘‘wild beasts’’ owes a duty to the publie to
use extra care in the control and management thereof. Lord
Hale says that where one keeps a beast, knowing that its nature
or habits are such that the natural consequence of his being
loosed is that he will harm men, ‘‘the owner must at his peril
keep him up safe from doing hurt, for though he used his dili-
gence to keep him up, if he escape and do harm the owner is
liable to answer damages’’: Pletcer v. Rylands, L.R. 1 Ex,
281, And Bramwell, B., in Nicolls v. Marsland, L.R. 10 Ex,
260, says: ‘I am by no means sure that if a man keep a tiger
and lightning broke his chain and he got loosge and did mxschlef
that the man who kept him would not be liable.”

The great difficulty in the enforcement of the law as against
these mundane meteors ie the almost impossibility of identifying
them,

The requirements of the statute that the numbers on these vehi-
cles should be affixed in a conspieuons place and be plainly visible
are not complied with, They are not visible even a few yards
away; and, going at te speed they often do—generally twice as
fast as the law allows—are quite undistiguishable, certainly so
at night, when there is the greatest danger. The statute ia
evaded and ignored, and the police, when appealed to, say they
are helpless. The necessity is to. make identification so easy that
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not only ‘‘he who runs may read’’ the number, but also that he
who has been run over may also have had an opportunity of
reading it.

The writer of the article above referred to discusses the
situation in reference to the oriminal aspect of the subject as
follows: ‘‘A convietion of manslaughter for running over
& person with an automobile was recently reported by the
daily press in a Philadelphia case where a child five years
old was struck and killed, and the driver of the machine
after the accident put on more speed and escaped. On
a verdict of guilty a sentence of eighteen months’ imprison.
ment was imposed. The case may be appealed, and possibly the
conviction may be reversed; but in any event it is & reminder
of the fact that the reckless killing of a person, whether by an
automobile or by any other means, may constitute manslaughter.
Another case widely published by the press was that of the con-
vietion, in Paris, of a wealthy American for the same offence.
Other cases of persons killed by automobiles have been reported
in numbers sufficient to shew that the question of the criminai
liability of those who run the machines in such cases is a matter
of some public interest. Many gentlemen run automobiles with
full regard for the rights and safety of others; but a powerful
machine, capable of tremendous speed, is & dangerous thing in
the hands of an inconsiderate or reckless person; and with the
great multitude of machines now in use, it is inevitable that
many such persons will own or hire automobiles. Criticism
and eomplaint against automobilists must not be unreasonable,
They should be subjested to no more severity of treatment than
the drivers of other vehicles who enda:ger the public. Bnut the
greater the power and speed, and the greater the danger, the
greater must be the care to avoid harm. It is not unfair to
automobilists to foree against them the well-established principle
of the law of negligence, that the care must be proportionate to
the danger, and the further rule of the eriminal law which makes
the negligent killing of a person manslaughter. With the sud-
den and great multiplication of these vehicles in the streets the
law on the subject cannot be brought home to the publie too
clearly or sharply.”’
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Hou. Mr. Justice Clute, at the opening of the first sittings of
the High Court in Belleville,  which he presided, was pro-
gented with an address by the Judiciary and Bar of the county
expressing both personally and officially their hearty and sincere
congratulations upon his well-merited elevation to the Bench,
an honour worthy to be bestowed upon one who holds the esteem
of the profession and the public. His fellow-practitioners and
fellow-citizens felt especially pleased in offering their united
felicitations with cordial good wishes for a successful and hon-
cured career, and recalled the many happy associations of the
past, and wished him all health and prosperity in the future.

Mr. Justice Clute made a happy and appropriate reply.

Lord Alverstone recently presided at a Moot Court held under
the auspices of Gray’'s-Inn Moot Society, where a question of
criminal law was debated. The Lord Chief Justice delivered the
judgment of the Court, complimenting those who had taken part.
He then reterred to the Imperial Criminal Evidence Aet of
1898, in connection with some of the arguments on the dedats,
and upheld the wisdom of allowing prisoners to testify on their
own behalf, He expressed his satisfaction with the law as it
stands, saying he agreed entirely with the experience of those
who, having tried cases under this law and under the old law in
England as well as in the colonies, were unanimously in favour
of the Act. He could not accept the argument that its operation
wias to drag lambs to the slaughter, and he could not regard it
as compelling people to ge into the box in the hope that the pro-
sceution might thereby eke out their case by cross-examination.
His experience was that the only comments that a judge ever
does make, certainly those he ever ought to make, which are
against the prisoner, are in those cases only in which a certain
substantial story has been told which admits or would admit of
contradietion or denial upon the facts. The learned Chief Justice
then comtinued, ‘‘There is one class of cases and ome only,
namely, sexual cases, such as rape, etc., in which the Act needs
to be closely watched, inasmuch as in many cases prisoners will
not admit, or insist on denying, that they have ever had aunything
to do with the woman at all, whereas in a great many of these
cases the real defence is congent. In my opinion the Act is a most
beneficial piece of legislation.”




e s S SR A S

'856 CANADA ‘LAW JOURNAL,

Even in England the question is sometimes raised as to
whether the best men are appointed to the Beunch. Mr. Justice
Bigham at a recent Guildhall banquet remarked that the Benah
of England was a produet of the English people, and that
although the Lord Chancellor nominates the judges and the King
appointe them, it is the people who select and ereate the body out

"of which these nominations and appointments are made, and that

the Bar being the road by which a man should reach the “enen,
he must earn for himself a position at the Bar which wil, .ntitle
him to that distinction, and ‘it is before the tribunal of the
public that he must justify his pretensions to hold the office on
which his aspirations are set.”’ A writer in one of our exchanges
remarks, ‘‘We wish we could say that this was a rule entirely
without exceptions.’’ Tue condition of things which existzs in
this country appears also to exist in England, although t» a
less extent, owing to various reasons which are not necessary at
present to enlarge upon.

It has been said that Cervantes smiled Spain’s chivalry
away; whether this be so or not, it is quite certain that the re-
forms in legal procedure which have so largely done away with
juries in civil cases are responsible for the deecay of forensie
elogquence in British communities. It appears, however, that
oratory is still to the fore in the law Courts of Naples. Indeed,
the advosate in that favoured eity vies with the actor in drawing
a ecrowd; and as there are over twelve hundred of the former
class in practice, we fancy the latter get extremely busy in look-
ing after their laurels. According to one authority the crowds.
will risk suffocation in order to hear a ‘‘prince du parquet.’
He further tells us that during a peroration by .. ‘‘prinee of
the Bar’’ the audience will ‘‘tremble like a billow of the sea.”
and finally burst out into bravos in deflance of the calls to order
of the presiding judge and ‘‘the screams of the tipstaves’’ (les
glapissements des huissiers). When the Cawapa Law JoumNaL
goes to Europe an its next vaeation it will not fail to visit Naples.
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THE CRIMINAL LIABILITY OF AN INCITER OR
ABETTOR OF SUICIDE.

Each year sees an inerease in the number of persons who,
from varions causes, seek relief from the trials of this life by
suicide. The causes of suicide are as varied as the troubles of
man, and the circumstances surrounding the death of these un-
fortunates, vary in almost every case. Some seek death while
alone in the privacy of their rooms, while others prefer to die
‘amid the hurry and din of the crowded city street. It is not
infrequent that several persons wishing to die, mutually agree
that they will kill themselves together, and in many cases one of
the several obtains the means employed to produce death.

The Question.—It is in cas:: of this kind, where there is a
mutual agreement to die toget-er, and where for some reason
one of the participants fails to accomplish his purpose, that an
interesting and novel point of law arises. This point which is
interesting alike to both lawyer and laymen is,—what is the
criminal liability of the survivor, who has been . party to the
agreement, and an abettor of the suicide?

At Common Law.—At the outset the investigator is met by
a scarcity of adjudieated cases upon this subject, bu. there is no
question as to the ruie at common law. By the common law of
England, suicide was considered a crime against the laws of God
and man, the lands and chattels of the eriminal were forfeited
to the King, his body was interred in the highway with a steke
driven through the head, and he was deemed a murderer of him-
self, and a felon felo de se(a). Omue who persnaded another to
kill himself, and was present when he did so, was held to be
guilty of murder as a principal in the second degree; and where
two people mutually agreed to kil themselves together, and the
means employed to produce death took effect upon one only,
the survivor was held to be guilty of the murder of the one who
died(s). In the early English cases the questicn as to whether
the one who encouraged the suicide, was present when the act

(a) Hales v. Petit, Plowd. 253-261: Hale's P.C. 411417, 2 id. 62
Hawk. Ch. 27; ¢ Bl Com. 95, 188, 190,

(5) Bae. Max. Reg. 15: Rer v. Dyeon. Rus. & Ry. 523; Regina v.
Alison, 8 Car. & P. 418,
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was doue, was 8 very important one. If he were not present at
the act which caused the death, then he would be an accessory
before the fact, and at the commor law escape punishment,
under the rule that the aider or abettor could not be tried until
the prinaipal was first tried and convicted(e). But it seems that
the eff+et of this rule was, and is, largely avoided, by treating
the person inciting suicide as a prineipal, instead of an aider
and abettor(d).

The English Cases—The case of Rex v. Dyson(e) was one
where 2 man and woman by agreement went to a body of
water, and the woman threw herself into the water and was
drowned. The Court held that on account of the defen.
dant Dyson being present and enc.iraging the woman to
do the act, that he was a principal in the second degree, and
guilty of murder. In another English ¢.. f) the defendani
hended the bottle econtaining landanum to the deceased, asking
ker to drink of it, which she did, eausing her death. T'pon &
trial of the case the defendant was held to be guilty of murder.
In the case of Regina v. Stornouth(g) there was an agreement to
commit suicide between one Stornouth and his wife on aceount
of poverty. The agreement was mutual, and each purchased
laudanum to earry out the agreement. The woman took the drug
and died, Stornouth took a purtion but did not die, and he left a
note in the room, which they b th had occupied, stating that
they had made such an agreement, and that the laudanum taken
by the woman had produced he death, but that his had not
proven fatal, so thai he must resort to other means. On the dis-
envery of the body the defendant was arrested. Upon a trial
for murder the Court said: *‘If there was an agreement, in
eonsequence of which the woman destroyed herself, the prisonm
in guilty, in law, of murder, and the fact that that might have
been ~uly a pretended agreement on his part, or that he might

{¢) Russell’s Case, 1 ¥ :ody 356; Reg v. Leddingion, § Car. & P. 78,
These cases ave cited and approved fn Com. v, Wink, 123 Mars, 422, 25 ~un
Rep. 108.

(d} Rlackburn v. Biste, 23 Ohio 8t. 148,

fe; Russ, & .CC. 693,

if) Regira v, Jessop, 10 Crim. 1. Mag, 862,

(g) Regina v. Btgrnoutn, 81 J.P. 720 (Q.B. Div.),
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have had some ides of not carrving out his part of the agree-
ment, or have changed his mind, made no difference in law.”’
It will be noted that in all the Englich cases, where the defendant
was held guniy of murder, that he was actually present, and did
some act furthering the commission of the suicide,

The American Caves.—Most of the states of the Union have
adopted the English common law, and the Acts of the British
Parliament in aid inereof, as it existed up to the fourth year of
the reign of James I., which was the year 1606, as far as the same
was applicable to the new conditions and institutions; but the
forfeiture of goods, or the dishonourable burial, which were
elements of the English law vertaining to suicide, have never
been adopted in this country, for the reason as one Court aptly
says, ‘‘that they are not applicable to the spirit of our institu-
tions,”’ Probably the initial case in this country, in which the
clement of aiding and abetting suicide enters, was the Massuchu-
setts case of Commonwealth v, Bowen(h). In that case, one
Jewett was in prison under sentence of death, and the defendant,
Bowen, having an opportunity to talk with him, advised him to
commit suicide and procured and brought tv him a rope for
that purpose, and with which Jewett did hang himself. The
indictment, drawn by Perez Morton, Attorney-General, con-
tained two counts. The first count charged that the defendant
“did counsel, hire, persuade, and procure said Jewett to kill
himself."’ The second eount charged direetly that Bowen mur-
dered Jewett by hanging. At the trial before Chief Justice
Parker and Justices Jackson and Putman, the Attorney-General
put in evidenee, withoat ohiection, the verdiet of the coroner’s
jury, finding in substance, "u.  Jewett was § .and dead in prison,

_with a eord around his neck and around the iron grate, and ecn-
cluding, in the form preseribed by the statute of 1783, that he
“{feloniously and as a felon of himself killed and murdered him-
self.”’ (i) The Chief Justice, in charging the jury, said: ““You
have heard it said, gentlemen, that admitting the facts alleged
in the indictment, still they do not amount to marder; for Jewcett

[ 4
{h)y Com. v. Bowe:, 13 Mass, 336,
{1} Bowen's Trial 12,




860 CANAUA LAW JOURNAL,

himself was the immediate cause and perpetrator of the aet
which terminated in his own destruction. That the aot of Bowen
was innocent no one will pretend, but is his offence embraced by
the technical definition of & principal in murder? Self-destrue.
tion is doubtless & erime of awful turpitude; it is considered in
the eye of the law of equal heniousness with the murder of one
by another. In this offence, it is true, the actual murdersr
escapes punishment; for the very commission of the erime, which
the Jaw would otherwise punish with its utmost rigour, puts the
offender beyond the reach of its infliction. Now, if the murder
of one’s self is felony, the accessory i~ equally guilty as if he
had aided and abetted in the murder; and I apurehend that if
& man murders himself, and one stands by, aiding in and
abetting the death, he is as guilty as if he himself was the mur-
derer.”” In the case of Commonwealth v. Mink, decided in 1877
by the Supreme Court of Massachusetts(j), the earlier nolding
in the Bowen case, placing suicide as a felony, was morified, and
the Court while holding that in that state suicide was not techni-
cally a felon, vet the conviction was sustained, on the ground
that suicide was unlawful and criminal as malum in se. In that
case the defendant was engaged to be married to one Charles
Ricker, who expressed his intention of breaking the engagement.
This announcement so exasperated the defendant that she deter-
mined to take L r own life, .nd, seizing a revolver, made an
attempt to shoot herself. Rieker, being present, seized her, and
attempted to prevent her carrying out her purpose, and in the
struggle the pistol was accidently discharged, fatally wounding
Rieker. The defendant was indieted and convicted of man.
slaughter. The Court held that suicide was a eriminal act, and
followed the principle that if one attempts to commit & erim-
inal act, and thereby commits homieide, although no homicide
was intended, the erime will be manslaughter,

In the reports of the Supreme Court of Ohio, we find an
interesting and able opinion, upon the subjeet of the liability of
an abettor of suicide(k). In that ease, one Blackburn, and &
woman named Lowell, m *ually apgreed to commit suicide. The

(7} Com. v. Mink, 123 Mnss, 428, 25 Am. Rep. 100,
{k)} Blackburn v, State, 23 Ohio St. 146,
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'defendant mixed strychnine with wine, and in pursuance of the
agreement the woman drank the mixture. There was some evi-
Jdence tending to shew that the defendant, by threats, forced the
woman to take the poison. The defendant was found guilty in
the lower Court, and appealed, contending that, as suicide was
not punishable, there could be no conviction as an accessory. To
this contention the Court .aid: ‘‘Purposely and maliciously to
kill & human being by administerine to him or her poison, is
declared by the law to be murder, irrespective of the wishes or
the eondition of the party to whom the poison ix adniinistered.
The faet that the guilty party intends also to take his own life,
and that the administration of the poison is in pursuance of an
agreement that both will eommit suicide, does not, in a legal
sense, vary the case, If the prisoner furnished the poison to the
deceased for the purpose and with the intent that she should with
it commit suicide, and she accordingly took and used it for that
purpose; or if he did not furnish the poison, but was present at
the taking thereof by the deceased, participating, by persuasion,
foree, threats, or otherwise, in the taking thereof, or the introdue-
tion of it into her stomar!. or body then. in either of the cases
supposed, he administered the poison to her. within the meaning
of the statute.”” The judgment of conviction of the lower Court
was accordingly affirmed.

The last judicial expression upon this subjeet is te be found
in an opinion of the Supreme Court of Illinois, handed down in
the year 1903(l). 'The facts in that case, briefly stated, are as
follows: One Burnett, who was defendant below. was a married
man, nbout 28 years of age, living with his wife in the City of
Chieago, THinois, and was a dentist by profession. The deceased.
Charlntie 8. Nichol, was a married woman living with her hus-
band and children, in the same ecity, snd residing ahont three
blocks from the defendant’s office. The two became acquainted.
and the deceased formed a violent attachment for defendant.
Deceased. fearing that she must leave Chieago. sought the defen-
dant, and they spent the =ight together at & -ooming house:
during the night she econstautly talked about committing suicide.
On the evening of the death of deceased they were again at the

(1) Burnett v, State, 204 11, 208,
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hotel, and deceased stated to defendant that she would not leave
Chieago, but would sommit suicide, stating that she had the mor.*
phine, and solicited defendant to die with her, which he rvfused
to do. Defendant then visited a drug store and secured 25 quar-
tergrain tablets of morphine, which he brought to their room.
They then retired, and in the morning defendant disecovered that
Mrs, Nichol was dead. Upon this discovery the defendant him-
gelf took the morphine remaining in the bottle, but was disecovered
and conducted to the hospital before the drug took effect. While
at the hospital the defendant made several confessions while still
under the influence of the drug, which tended to show that he
had agreed with deceased to take the poison together. Burnett
was tried and convicted of mnurder in the lower Court. Upon
appeal to the Sunreme Court of that State, Judge Ricks in his
opinion said: ‘‘The convietion of the defendant for murder in
this case can only be sustained on the hypothesis that there was
an agreement between him and Mws. Nichol to commit suicide
together, and that that agreement, in part, at least, was the
induecing cause of the deceased taking the poison that produced
her death. Upon the question whether, under the circumstances,
suicide is a crime, we have a paucity of decisions. The general
rule as stated by Wharton is: ‘If two persons encourage each
other to commit suiecide jointly, and one suceeeds and the other
fails in the attempt upon himself, he is a principal in the mur-
der of the other.” . . . There is no evidence, either by the ad-
missions of the defendant or any witness, that the deceased took
auy morphine in the presence of the defendant, or that he gave
her any, or bought any for her. The evidence rather tends to
shew that while the defendant was gone to the drug store to get
the morphine that he purchased, the deceased took that which
she had. . . . We are not disposed tc go to the extent of hold-
ing, as was done in the Bowen case, that suicide or self-destrue-
tion is a felony, but take the view that the latter pronouncement
of the Massachusetts Court in the Mink case, and of the Ohio
Co .t in the Blackburn case, more nearly announced the correct
rule. . . . In the view that we entert in of the case at bar it is
not necessary that suicide be held to be a erime. The charge
against the defendant below, in both counts of the indictment, is
murder. In the first he is charged with murdering Charlotte 8.
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Nichol by sdministering poison to her, and in the second count
with murdering her by hiring, persuading and procuring her to
take poison; and we think proof of either one of these charges
would warrani the conviction of murder.”’ It might be stated
further.that the Court gave as a reason for the reversal of the
judgment of conviction, that there had been an entire failure of
proof of any agreement to commit suicide together, or that de-
ceased took the poison in the presence of defendant. The admis-
sions of the defendaut, :nade while he was under the influence
of the drug, were held to be incompetent as evidence against
him, and the Court stated that the jury should have been in-
structed that such admissions should be received with caution.

Conclusion.—S8everal general rules may be deducted from
the decisions whick we have reviewed, as to the liability of the
inciter or abettor of suicide. F'irst, the same striet requirement
as to proof of every element which goes to make up the crime,
applicable to eriminal law in genersl, applies to the proof in
suicide cases. Second, it must be shewn that the agreement to
commit suicide together was in whole or in part the inducing
cause of the deccased taking his or her life. Third, where a
person is present when the deceased takes the poison, with the
intent to take his or her life, and participates by persuasicn,
threats, or otherwise, in the taking thereof, such person is guilty
of administering the poison.— Ceniral Law Journal.

The same excellent journal remarks :—

““While it would be a fine thing to have a good unanimous
opinion by the Supreme Court of United States, yet the office
of the dissenting opinion is of frequent great importance, as we
have the assurance that every question hrought hefore the Court
has been considered thoroughly by every judge on the benech.”’

It is a pity that an assurance in such a matter is requisite.
The public have the right to the thoughtful consideration of
their cases by every jadge on the bench.
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REVIEW OF CURRENT ENGLISH CARES.
{Regiatered in nccordance with the Copyright Aot.}
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NULLITY OF MARRIAGE—INCAPAGITY OF FEMALE RESPONDENT—RE.

FUSAL OF RESPONDENT TO SUBMIT TO MEDICAL EXAMINATION—
EvIDENCE. :

W. v. 8. (1905) P. 231 was a petition by a man for a decree
of nullity of marriage on the ground of tl.ie alleged incapacity
of the respondent to consummate the marriage. The ceremony of
marriage took place in April, 1900; it was proved that there had
been no cohabitation, though the petitioner had urgently desired
it. The respondent refused to submit to a medical examinatiun,
and had stated verbally and in writing to the petitioner, *'T am
i no good.'’ She filed no answer to the petition and adducad ne

evidence. Barnes, P.P.D,, found as a fact tuat the respondent
was at the time of the marriags and still was ineapable, and
granted the deeree, and said that he desired expressly to refrain
from treating it as a case of inference, but with all due respeet
to the Jearned judge that seems to be exnctly what it is. The High
Court of Justice for Ontario has assumed, rightly or wrongly,
to declare a marriage void ab initio on the ground of duress
(Lawless v. Chamberlain, 18 Ont, 266) ; whether it would do so
for a cause of the kind in qu stion in this case remains to be
seen.

LANDLORD AND TENANT-—DISTRESS——TRESPASS AB INITIO—SECOND
DISTRESS FOR SAME RENT.

Grunnell v. Welch (1905 2 K.B. 650 was an appesl from a
County Clourt in an aetion of replevin. The facts were simple.
The defendant, as landlord of the plaintiff. had employed a
bailiff to levy a distress for rent in srrear: and the bailiff illegally
broke in the front door and seized the plaintiff’s furniture, bnt
before selling it left the premises, and being refused admittance
on his return made no attempt to regain possession. Subse
quently the defendant put in a fresh distress for the same rent
by & different hailiff, who seized the property replevied by the
plaintiff. On hehalf of the plaintiff it was contended that the
second distress, being for the same rent as that for whieh the
first geizure was made, was illegal. The County Court judge re
fused to give effect to that contention, and the Divisional Court
(Kennedy and Ridley, JT.,) held that he was right. because the
first seizure was a trespass ab initio and void as a distress. nnd
the landlord having had no opportunity of satisfying his elaim
thereunder. it was no bar to his issuing a second warrant in
order to make a proper and lawful seizure,
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ATTACHMENT OF DEBTS — (JARNISHEE ORDER TO PAY OVER —
COMPANY GARNISHEE — DEBENTURE HOLDER ~— PRIORITIES —
RuLzs 622-624— (Ont. Runes 911, 914).

Geisse v. Taylor (1905) 2 K.B. 658 turns upon the effect of
an order attaching a debt, and an order directing the garnishee
to pay over. The garnishees were a limited company, and a debt
Jue by them to a judgment debtor was attached, and they were
subsequently orésred to pay the amount of the debt to the attach-
ing ereditor, a :d execution to enforce payment was thereupon
issued. After service of the order to pay over, but before the
execution was issued, the garnishees bond fide borrowed money
from one Weston, and to secure repayment gave him a debenture
covering all the property and assets of the company. The sheriff
having seized property of the eompany, Weston, on the same day,
claimed the goods seized, and appointed a receiver under the
powers conferred by his debenture and the point to be deter-
mined therefore, was whether or not by virtue of his debenture
Weston was entitled to priority over the execution. The County
Court judge who tried the action found, as a fact, that the trans-
action between Weston and the garnishees was boné fide, and not
entered into for the purpose of d.'aying or defrauding ereditors,
and that the effeet of the garnishee order to pay over was not
to create any lien or e¢harge upen the garnishees’ assets, and that
the garnishees had power tc ortgage their assets notwithstand-
ing that an order to pay over had been made against them to the
knowledge both of themselves and Weston, and this decision was
afiirmed hy the Divisional Court (Lord Alverstone, C.J., and
Kennedy and Jelf, JJ. ).

PrACTICE—FRIVOLOUS AND VEXATIOUS APPLICATIONS—ABUSE OF
PROCEDURE--FORM OF ORDER TO PREVENT FUTURE VEXATIOUS
APPLICATIONS,

In Kinnaird v. Fleld (1905) 2 Ch. 306 the defendant had
from time to time during vhe action made 29 ‘interlocutory appli-
cations of a frivolous and vexatious eharacter. In 18 of them he
had been ordered to pay the costs, but had not done so, in four
of them the p'rintiffs were given costs in any event, and the
remaining seven were abortive, either from irregularity in giving
notiee. or for non-appearanse of the defendant to support them.
The plaintiffs therefore now applied for an order to prevent the
defendant from making any further interloentory applications
without first obtaining the leave of the Court, and the only
. question was as to what was the proper form of the »rder in such
5 ease, and Warrington, J., settled a form whirh provided that
the defendant should not he allowed to make any application
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under the summons for directions, or to issue ary summons on
matters of procedure, or to serve any nctice of motion to dis.
charge any order in Chambers made on any such application as
aforesgid without leave of a judge in Chambers, and in case he
served notice of any such application on the plaintiffs without
leave they were not to attend unless the judge shall so divect,
and unless the judge gives such directions, the application shonld
be dismissed without being heard. The defendant appealed from
this order, but the Court of Appeal (Williams, Stirling and
Cozens-Hardy, L.JJ.) dismissed the appeal.

TRUSTEE—FRAUD OF CO-TRUSTEE ACTING AS BROKER FOR THE TRUST
-—ACCEPTING TRANSFER OF STOCK—TRUSTEE RECEIVING COM-
MISSION FROM HiIS CO-TRUSTEE,

Shepherd v, Harris (1905) 2 Ch. 310 was an attempt to
make & trustee liable for a loss oceasioned by his co-trustee. 'lI'he
frav” was perpetrated under the following circumstances. Part
of the trust funds was invested in Colonial securities, and at the
request of the cestui que trust, on two separate oceasions part of
the money so invested was realized by a sale of the stock with a
view to the proceeds being invested in other colonial secuvities
bearing a higher rate of interest. The fraudulent trustee was a
member of a reputable firm of stock brokers, and he was the
senior trustes, He obtained the concurrence of his co-trustee to
the sale and transfer of the stosk, and produced to him the
usual bought and sold notes of his firm, by whieh it appeared
that they had sold the stock and purchased the regquired amount
of new stock. The innocent trustee relied on these notes as shew.
ing that the transaction had been legitimately carried out, and
the fraudulent transferee subsequently produced a forged re-
eeipt purporting to be a receipt for the price of one lot of the
purchased shares, but in neither case did the innocent trustee
attend in person to accept a transfer, and it was proved in evi-
dence that it was not customary or usual so to do. As a matter of
fact no purchase was made, and the fraudulent trustee misap-
propriated the proceeds of the sales. Farwell. J., held that the
innocent trustee could not be made liable on the ground of his
omission to attend in person to accept the transfer of the stock
alleged to have been purchased, and t'.1t his confiding in his co.
trustee to carry out the transaction honestly, he bheing at. the time
in good repute, could not be regarded as a breach of trust. The
case is, however, an instance of the way in which the method of
buying and selling stock on the stock exchange seems to lend
itself to fraud. Had the procedure involved the payment of the
price of the stock sold to the trustees and the payment by them
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of the price of the stock supposed to have been purchased direct
to the vendors as & separate transaction, it is possible the fraud
would not have been so easily effected. On page 319 there ap-
pears to be a typographical error, a most unusual thing, by the
way, and on line 3 the sentence ‘‘and there can be liability here,’’
should probably read, ‘‘and there can be no liability here.”’

COVENANT NOT TO PRACTISE WITHIN SPECIFIED AREA—INJUNCTION
—SOLICITOR—LETTERS POSTED OUTSIDE THE AREA ADDRESSED
TO PERSONS WITHIN.

Edmundson v, Render (1905) 2 Ch, 320 was an artion against
a solicitor to restrain the breach of a covenant not to ‘‘do any
work or act for or on behalf of any persons, usually done by
solicitors within a radius of 15 miles’’ of a place named. The
defendant had from a place without the 15 miles radius addressed
solicitor’s letters in respect to matters of contemplated litiga-
tion, to persons residing within the 15 miles radius. The defen-
dant sought to construe the covenant as restricting the 15 miles
radius to persons for whom the defendant should act, but Buek-
ley, J,, held that the covenant prohibited any work being done
by the defendant as a solicitor within the preseribed radius, and
that to write a solicitor’s letter without the preseribed radius
addressed to a person within that redius was a doing of work
as a solicitor within the radius contrary to the covenant. As the
learned judge puts it, if the defendant had made the demand
in person instead of by letter, that would clearly have been a
breach, and his making the post office his agent for transmitting
the demand could make no difference in the character of the act.

CoMPANY —WINDING-UP—' ‘JUST AND EQUITABLE''-—BUSINESS OF
COMPANY CARRIED ON BY DEBENTURE HOLDERS—IFAILURE TO
SHEW PROBABILITY OF THERE BEING ASSETS TQ SATISFY CLAIM
OF PETITIONING CREDITOR—COMPANIES Act, 1862 (25 & 26
Vier. ¢. 89) 8. 79-—(b& Vier. ¢ 32, 5. 4(¢) (D.)).

In re Chic (1905) 2 Ch. 345 was an application by an unse-
eured ereditor to wind up a limited company. It appeared that
the debenture holders of the company had appointed & receiver
of all the property and assets of the company, who was carrying
on the business of the eompany for the debenture holders. The
petitioners were unable to shew that there would be any nssets
available for payment of their debt, but Warrington, J., held that
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it was nevertheless under the circumstances ‘‘just and equit.
. able’’ to grant the application, and he accordingly made a wind-
ing-up order.

VENDOR AND PURCHASER—DESCRIPTION OF PURCHAEER BY PIRM
NAME—EVIDENCE OF IDENTITY—PARTNERSHIP—LEGAL EST\TE
—REALTY.

Wray v. Wray (1905) 2 Ch. 349 appears to be a case of firat
impression. The matter was brought before Warrington, J., to
determine the legal effect of a deed of conveyanee of land, which
was made under the following circumstances. One William Wray
carried on business in his own name at Laurel Housz, North Hill,
Highgate, he took intc partnership three other persons, and the
business was carried on by them under the style of ‘“*William
Wray.!’ William Wray died and his widow was admitted as s
partner, which was thereafter still carried on under the name
HWilliam Wray.'" While the business was so carried o1 the firm
purchased the land and premises known as North Hill House,
Highgate, and the conveyance was made by the widow of the
one part and ‘‘William Wray of Laurel House, North Hill, High.
gate in the County of Middlesex, optician (hercinafter called
the purchaser) of the other part,’’ and the (uestion was whether
thie was & suffieient conveyance to vest the legal estate in the
partuers as joint tenants in fee. Warrington, J., held that it
was, basing his decision on Maugham v, Sharpe, 17 C.B.N.S, 443,
where it was held that a deed of chattels to *‘the City Investment
& Advance Company’’ was a valid and sufficient conveyance in
two persons named Sharpe and Baker, who carried on business
in the name of ‘*the City Investment & Advance Company.”” No
doubt the learmed judge has effectuated the intention of the
parties, but his decision seems to come with something of 2
shoek to old time notions of eonveyancing,

TRIAL—-SPEC(NC PERE\)RM.\NCE'——COUNTERCLAl.\! FOR DEFAMATION
—TRIAL BY JURY—RULE 426—(ONT. IND. AT, 88. 102, 1i01),

Kinnaird v. Pield (1905) 2 Ch. 361 was an action for specifie
performance of an agreement in which the defendant set up a
sounterclaim for defamation, which he contended constituted “an
action’’ and entitfed him to have the whole acticn tried by a jury
—but Warrington, J., declined to accede to that eontention, and
the Court of Appeal {Willinms, Stirling and Cozens-Hardy,
L.JT.,) affirmed hia decision, though admitting that the defen:
dant, if he desired if, was entitled to have his connterclaim so

tried.
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REPORTS AND NOTES OF CASES.

Dominton of Canada,
EXCHEQUER COURT OF CANADA.,

Burbidge, J.]  In RE Balk DES CHALEURS Ry. [March 27.

Insolvent railway—Unsecured creditor not assenting fo scheme
of arrangement—Opposition to scheme by another 1 iilway
whose rights were sought to be affected thereby—Confirma-
tion of scheme where creditors of same class receive unequal
dreatment.

An unsecured creditgr who does not assent to a scheme of
arrangement filed under s. 285 of the Railway Aect, 1903, is not
bound thereby.

It is & good objection to such scheme that it purports in terms
to discharge the claim of such a ereditor,

By & scheme of arrangement between an insolvent railway
ecompany and its ereditors it was proposed to cancel certain out-
si'nding bonds and to issue new debentures in lien thereof
against property that was at the time in the possession of the

trigtees for the bondholders of another railway company. Part

vf such new debentures were to be issued upon the insoiven
¢ mpany acquiring the control of certain claims, bonds and liens
agiinst the railway; and part upon a good title to the railway
bving secured and vested in the trustees for the new debenture
‘holders. The railway company, the trustees for whose bond-
holders were in possession of the 1ilway, objected to the seheme
of arrangement. Itz rights therein have not been determined or
foreelosed.

Held, that the railway company was entitled to be heard in
oppesition to the scheme, and that the latter was open to objec-
tion in so far as it purported to give authority to issue a part of
the new debentures upon acquiring the control of such claims,
bonds and liens, and without any proceedings to foreclose or
#equire the rights of such railway company in the railway.

No scheme of arrangement under the Railway Aet, 1903,
ought to be sonfirmed if it appears or is shewn that all ereditors
of the same class are not to receive equal treatment.

T. C. Casgrain, K.C., and W. D. Hogg, K.C., for motion to
confirm. F. 8. Maclennan. K.C., and J. J. Mcagher, contra.

T
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Burbidge, J.] I~ rE PowsLyl axp Tre Kixg, [April 25,
Public officer—Assignment of salary—Public policy.

Held, 1. The provisions respesting the assignments of choses
in action found in R.8.0. c. 51, s. 58, sub-s. (5) end (6), are not
binding upon the Crown as represented by the Government of
Canada,

2. On grounds of publie policy the salary of a public officer
is not assignable by him.

3. Neither the librarian of Parliament nor the Auditoer.
General of Canada has power to bind the Crown by acknowladg-
ing explicitly or implieitly an asgsignment of salary by an officer
or clerk employed in tae library of Parliament.

J. Lorne McDougall, jr., for suppliant. Newcombe, K.C., and
Gighorne, for respondent,

t

Burbidge, J.] Tue Kixg v. Lovesoy, [April 25,

Smuggling—Penalties—Averments in information—Sufficiency
of —Demurrer—Jurisdiction.

1. In an information for smuggling, laid under the provisions
of » 192 of the Customs Aet, it is a sufficient averment .. allege
that the defendants *‘in order to defraud the revenue of Canada
did evade the payment of the duties upon «aid dutiable goods
impurted by them into Canada; and did fraudulently bmport
such goods into Canada without due entry inwards of suek gocls
at the Custom House,”" It is not necessary to charge the defen.
dant with all the offen.;es mentioned in such seetion; and the
information is good in law if it sets out any one of the offences |
mentioned in the said seetion.

2, In such an information where it is sought to recover, in
addition to the value of the goods smuggled. a sum esual to the
value of the goods, it is necessary to allege that the goods were
*‘not found.”’ The offender is only liable to forfeit twice the
value of the goods when such goods are not found but their
value has heen aseertained.

3. The penalty ‘‘not exeeeding two hundred dollars and not
less than fifty dollars’’ mentioned in s. 192 of the Customs Act
as recoverable before ‘‘two justices of the peaee or any other
magistrate having Jhe powers of two justiees of the peace,’’ can-
not be sued for in the Excheguer Court of Canada. Barrs-
clough v. Brown (1897) A.C. 615 referred to.

4. While a claim for penalties in respect of goods smuggled
more than three years before tl.e filing of the information would
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be preseribed under s. 240 of the Customs Act, where the goods
have been seized by a customs officer such seizure is to be deemed
4 commencement of the proceeding within the meaning of &. 236,

Solicitor-General of Canada and R. Taschereau, for plaintiff.
D. Macmaster, K.C., for defendants.

s ———

QUEBEC ADMIRALTY DISTRICT, _
Routhier, C.J., Loeal Judge.] [May 1.
MorTron Down & Co. v. 88. Laxe S1McoE.

Security for costs—Euglish praciice—Application made by de-
fendant after plaintiff files particulars of claim.

t'nder the provisions of Rule 228 of the General Rules and
Orders for practice and procedure in Admiralty cases in the
Exchequer Court of Canade applying the English practice
to cases not provided for by such Rules, an order for security for
cnsts may pe granted in Admiralty proceedings on motion of the
defendant after the plaintiff has fited partieulars of his statement
of claim.

Claude Hicksen, for motiou for seeurity. C. A. Duclos, K.C,,
Joutra.

—mn e

Burbidge, J.] In mE Ropixsox anp Twe Kixa, [May 8.

Intercolonial Rail.vay~—Contract for services—Conditional in-
crease of salary—Impossibility of performance of condition
—Promises by Crown’s officers— Liuab.lity.

H., while goneral traffic manager of the Intercolonial Rnil-
way offered tr secure the appointment cf R. to a position in H.’s
department of the railway at a salery of $2,000 per snnum. R.
refused that amount, but signified his willingness {o accept
82,400, H,, after obtaining the permission of the Mibister of
Railways to offer R. $2,100 per annum wrote to him: **1 would be
prepared to alter the terms of wmy letter to read 82,100, with the
assurance that should you, as I feel confident you can, develop:
the traffie on your division to my satisfaction, vour salary should
he increased to $2.400 on the 1st January, 1838.°" R. accepted
the appointment upon these tevms, and entered upon the duties
of his office Jan. 1, 1896, In the following sutumn H. resigned
his position on the raitway. Shortly after, namely, in Sept.,
1878, the department offer:d to appoint R. as general trevelling
freight agent of the railway, with headquarters at Torento: and
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R. aceepted the new oifice on the assurance contained in a letter
from W., the then general freight agent of the railway, that
‘‘there is to be no change in the salary of the present position and
the one in the West,”’ R, entered upon his new duties Oet. 10,
1398, and discharged the same until April, 1803, when his servxoes
were dispensed with. He had never been pmd a salary during
his employment by the Department of Railways of more than
$2,100 per anmun, and after his retirement he filed a petition of
right claiming a balanes of salary due him at the rate of $2 400
from Jan. 1, 1899, basing such claim upon H.’s letter on Dee.
16, 1398, and W, 's letter above mentioned.

Held, 1. Even if the assuranne of inerease of salary eontained
in such letter was more than an engagement or liability in hon.
our, the contingency upon the happening of which the salary
was to be increased had never in fact arisen. Defore the time
arrived when it could happen, two things had occurred to pre-
vent it, neither of which was in the contemplation of the parties
whan the appointment was made. H. has resigned his position,
and was no longer in the position to say whether R. had, or hag
not, developed the traffic to his satiafaction; and secondly, R.
had ceased tc hold the office in respeet of which the inerease of
salary had been promised, and had accepted another office in
connection with the traffic department of the railway,

2, The fair meaning of W.'s promise that there would be no
change in the salary on R.’s acceptance of his new office in the
traffic department, was that R. would be paid the same amount
of salary in the new position as that which he was then recciving,
nanely, $2,100

3. W. not having been shewn to have had any authority to
hind the Crown by a promise to give any such inerease of salary,
no such authority was to be implied from the fact that he was at
the time the general freight agent of the railway, and as such R.'s
immediate superior officer.

Geo. Bell, for suppliant. Chrysler, K.C,, and C. J. B. Bethune,
for respondent,

Burbidge, J.) ) [May 8.
CHAMBERLAIN METAL WEATHER 8TRIP CO,, OF DRTROIT; AND
JraMBERLIN METAL WeaTheEr Strip Co., L1, v,
WiLLiam PracE AND FgacE METAL
‘WeaTsER S1RiP CoO.

Canadian patent No. 74,708 — Infringement — Metal weather
sirips—Prior American patent—Narrow construction.

The defendants had manufactured a form of motallic weather
strip in Cannda very much nearer to that shewn and deseribed
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in an Americen patent of a date priov to the Canadian patent
owned by the plaintiffs than it was to any of the forms shewn
and deseribed in ths plaintiffs’ patent.

Held, that if the plaintiffs’ patent was good, it was good only
for the particuiar forms of weather strips shewn and described
therein; and that upon the facts proved the defendants had not
infringed. '

J. G. Ridout, for plaintiffs. Lynch-Staunton, K.C., and J.
Chisholm, K.C., for defendants.

Burbidge, J.] [May 8.

In ge JosEPH HENRY AND OTHERS, CHIEFS AND COUNCILLORS OF
THE Mississauaas of THE CrepiT AND TrE KiNg,

Indians—Mississaugas band—Claim for restitution of nwoneys lo
trust fund—Discretion of superintendent-gencral—Juris-
dictton lo interfere—Crown as trustee~—Effect of treatiss.

1. A claim against the Crown based upon the 111th section
of the British North America Aect, 1867 and upon Acts of the
Legislature of the Province of Canad.: and of the Parliament
of Canada, is a elaim *‘arising under auy law of Canada’’ within
the meaning of clauss (d) of s. 16 of the Exchequer Court Act.
Yule v. The Queen, 6 Ex. C.R. 123, 30 S.C.R. 35, referred to.

2. Where the Court has no jurisdietion to grant relief in an
action, it has no authority to make a declaration binding *he
rights of the parties. Th's rule should be strictly followed in all
cases where the jurisdiction of the Court depends upon statute
and not upon common law. Barraclough v. Brown (1837) A.C.
623 referred tu.

3. While under the provisions of certain treaties and of eer-
tain statutes of the Legislature of the Province of Canada and
of the Par .ment of Canada, the Crown stands in the position
of trustee for the Indians in respect of certain lands and moneys,
such position is net that of an ordinary trustee. The Crown does
not personally execute the trust; the superintendent-general of
Indian affairs having, under the Governor-in-Conneil, the man-
agement and control of such lands and moneys. For the manner
in which the affairs of the Indians is administered the Dominion
Government and the superintendent-general wre responsible to
Parliament, and Parliament alone has authority to review the
decision arrived at, or the action taken by them. In all such cases
the Court has no jurisdiction to review their diseretion. Then
there is this further difference between the Crown as a trustee
and an ordinary trustee, viz., that the Crown is not bound by
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estoppel, and no laches can be imputed to it; neither does it
answer for the negligence of its officers.

4. Under the Treaty of Feb. 28, 1820, there is nothing to pre.
vent the Crown from making provision for the maintenance of
the Mississauga Band of Indians out of any capital moneys
arising from the sale or leasing or other disposition of surren-
dered lands.

5. Under Treaty No. 19, made Oct. 28, 1818, the Crown’s
obligation is to pay the Mississaugas of the Credit a fixed annuity
of $2,090. So far as this treaty is concerned the Crown is not a
trustee, but a debtor; and the right of the Indlans to such
annuity cannot be impaired by any departmental adjustment of
the Indian funds to which the Indians themselves are not parties.

‘Magee, K.C., A. G. Chisholm and R. V. Sinclair, for suppli-
ants. Newcombe, K.C., for respondent.

Burbidge, J.| [July 19.
IN RE ATLANTIC AND LAKE SUPERIOR RY. Co. v. THIBAUDEAU
AND OTHERS.

Railway scheme of arrangement—Petitioners not in possession
of raillway—Application to confirm.

‘Where the petitioners for the confirmation of a scheme of
arrangement, filed under the provisions of the Railway Aect, 1903,
s. 285, are not in possession of the railway which they seek to
mortgage as security for the issue of new bonds, the application
to confirm will be refused.

F. 8. Maclennan, K.C., for the motion to confirm. 7. C. Cas-
grain, K.C., contra.

Burbidge, J.] I~ rE FiNigaN aND THE KiNg. [Oct. 4.

Public work—Negligence—Freight elevator——Use of by em-
ployees—City by-law—Liability of Crown.

The suppliant, an employee of the post office of the City of
Montreal, was injured by falling from a lift to the floor of the
basement. The lift was used for the transfer of mail bags and
matter with those in charge of them from one floor to another in
the post office building. It was proved that the lift was con-
structed in the usual and customary manner of freight elevators,
but the suppliant contended that as the lift was allowed to be
used by certain employees in going from one floor to another, it
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should have been provided with guards or something to prevent
anyone from falling from it, as the suppliant did, while passing
from the first floor to the basement,

Held, 1. Such user by the employees did hol constitute the
1ift a passenger elevator and impose a duty upon those in charge
of it to see that it was better protected than it was.

2. In any event the suppliant was not using the lift as a
passenger at the time of the accident. but to transfer mail matter,
of whieh he was then in vharge.

3. The by-law of the ity of Montreal respecting freight and
passenger elevators, passed Feb. 4, 1901, did not affect the lia-
bility of the Crown in thig case. The lift in question was built in
1897, before the enactment of such by-law, and was situated in
the post office at Montreal, which building constitutes part of the
pubhc property of the Dommmn, and so was within the exclu-
sive legirlative authority of the Parliament of Canada.

Duclos, K.C., and H. N. Chauvin, for suppliant. Leet, K.C.,
for respondent.

Province of Ontario.

COURT OF APPEAL.

———

From Gen. Sess. Brant.] [June 29,
Rex v. DRUMMOND,

Criminal law—Perjury—Evidence of proceeding in which offence
committed—Indictment and irial—Production of record—
Conviction—Substaniial wrong or miscarriage—Crim. Code
se. 691, 746 (f).

Upon a trial for perjury alleged to have been committed at a
previous trial for a criminal offence, the fact of the previous
trial must be proved by the produection of the indictment and
the formal record, or of a certificate under s. 691 of the Criminal
Code; the evidence of the clerk of the Court, accompanied by the
production of his minutes of the trial, and the evidence of the
Court stenographer who took down the evidence at the trial, are
not proof of the indietment and trial.

Even if no substantial wrong or mxseamage were occasioned
by the reception at the trial for perjury of something which was
not legal evidence of the fact of the former trinl, 8. 748 (f) of
the Code sannot be applied to uphold a couviction.

Conviction by the Chairman of the General Seasions of the
Peace for the County of Brant set aside, and a new trial ordered.
o Heyd, K.C, for the prisoner. Cartwright, K.C,, for the

rowa,
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From Divisional Court.] [June 29,
Dovie v, Diamonp FriNT Guass Co.
Release—Repudiation—Fraud——Restoration of money paid—
Negligence—Fatal Injuries Act—Ezpestation of benefit.

Upon appeal by the defendants from the judgment of a Divis-
ional Court, 8 O.L.R. 498, as to some of the questions arising in
the action, and upon cross-appeal by the plainiiff upon one ques.
tion,

Held, affirming the judgment, that the evidence fully sus-
tained the findings of the jury as to the cause of the accident and
the defendants’ negligence; thut the plaintiff was not entitled
to recover any damages on behalf of the mother of the deeeased;
and that the release was procured from the plaintiff under cir-
cumstances that rendered it mvahd as a bar to the plaintiff's
claim,

It was argued before the Court of Appeal that becausz the
plaintiff, while repudiating the release, had not restored or
offered to restore the money paid as the consideration for her
executing it, she was not in a position to attack the transaction.

Held, that the plaintiff had not before action elected to afirm
or disaffirm the trenwsaction, and the bringing of the aetion waa
a deciaration of intention to disaffirm. The release havirg been
found invalid, the plaintiff should not be deprived of the benefit
of that finding; but, being relieved, she should be reguired to
return or otherwizse make good the money paid to her; and she
was ordered to bring it into Court.

Hewson v. Macdonald (1882) 32 C.P. 407 distinguished.

Clough v. London and North-Western B.W. Co. (1871) LR
7 Ex. 26 followed. :

Shepley, K.C., and B. H. Greer, for defendantr. Clufe, for
plaintiff,

From Divisional Court.] [June 29.
MolInrtosE v, FirsTerook Box Co. '

Master and servant-—Injury to servani-—Employment of child
in factory—Misreprosentaiion as to age—Dangerous machin-
ery—Warning—Negligence—Jury—New trial.

The Court, OsLER, J.A., dubitante, afirmed the judgment of a
Divisional Court, 8 O.LLR. 419, setting aside a nonsuit and
directing a new irial of an action for damages for injuries re-
ceived by the infant plaintiff while employed by the defendants
in their factory, he being only ten years of age, but having
represented his age as fourteen when seekmg the employment.

Shepley, K.C,, and R. H. Greer, for appellants. Bicknell,
K.C,and J. W. me, for respondents.
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Full Court.] - [June 29.
Crey oF HamiwroN v, Haumwron Stezer RW, Co. (No. 1).

Street railways—Contract with municipality—Payment of per-
centage on gross receipis—Inira viree—Meaning of *‘gross
receipis.’’

Held, afirming the judgment of MsrepitH, J., 8 O.L.R. 455,
that the agreement between the parties for the payment by the
defendants to the plaintiffs of a certain percentage of the defen-
dants’ gross receipts was intra vires of both; that the term *‘gross
receipts’’ included fares paid by passengers outside the limits of
the City of Hamilton (excepting fares for service entirely outside
of the city); and that the term also included rioneys received
from the sale of tickets which might possibly not be used in pay-
ment of fares,

Armour, K.C.,, and Levy, for defendauts, anpellants,. Mac-
Kelean K.C., and Riddell, K.C., for plaintiffs, rcspondents,

Full Court.] {June 29,
Crry or Hamivrow v. Hamwron Streer Rv. Co. (No. 2).

Sireet roadways — Contract with municipality — Intra vires —
“Workmen’s tickels’’—Action to enforce contract—Parties
—Attorney-General- —8pecific performance—Injunciion.

Held, affirming the judgment of Staeer, J., 8 0.I.R. 642, that
the agreement of which the enforeement was sought in this action
was intre vires: that by the terms of the agreement the defen-
dants were bound to sell on their ears tickets known as ‘‘work-
men’s tickets’’ or ‘‘limited tickets,”’ and to receive them from
all persons tendering them as fares during certain specified hours
of the day; that the plaintiffs could maintain the action without
the aid of the Attorney-Ceneral; and that performance of the
contract ecould be enforced by the Court by injunction.

City of Kingston v, Kingston Electric Ry. Co. (1898) 25 AR.
462 distinguished, :

Armour, K.C,, and Levy, for defendants. appellants, Muac-
Kelcan, K.C., and Riddell, K.C., for plaintiffs,
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Full Court.] [Oct. 13.

City oF ToronTO v. ToronNT0 ELECTRIC LigHT Co.
Ciry or ToroNTO v. INCaANDESCENT LigaT Co.

Amalgamation of companies—Notice to a municipal corporation
—Agreement not to lease to, amalgamate with, or sell out to
another company—Forfeiture—Laches— Waiver.

In 1889 the City of Toronto entered into similar agreements
with each of the above companies by which they gave them a
right to construct, lay down and operate underground wires con-
duits and appliances for the distribution and supply of electricity
throughout the city, to take up, renew, alter and repair the same
under the supervision of the city engineer and to his satisfac-
tion, and to make openings in the streets, ete., of the ecity;
all such openings to be made at such times and places and in such
manner as the city engineer might direct. When it was necessary
for the companies to make such openings they were to give at
least ten days’ notice to the mayor and city engineer, specify-
ing the portion of the roadbed in which they desired such open-
ings. Both agreements contained the following prohibitive pro-
vision: ‘‘The company shall not, without the consent of the
corporation, lease to, amalgamate with or sell out to any other
company, corporation, firm or individual, and in case the com-
pany shall lease to, ete., all rights granted by this agreement
-ghall cease and be forfeited.’”” On Feb. 22, 1896, the Incandescent
Company sold out to the Electric Company all their assets and
the shareholders transferred their shares.

The plaintiffs now sought a declaration that this sale was a
violation of the agreement, and that defendants had forfeited
all rights severally granted to them under the two agreements,
and asked for an injunction restraining them from any longer
constructing, laying down or operating any conduits, wires or
appliances in the streets of the city, and to compel the immedi-
ate removal of all such conduits, ete.

The Electric Company contended that as mere purchasers
they did not fall within the above prohibition. The plaintiffs
contended that what was done was an amalgamation of the two
companies. The Incandescent Company admitted that they sold
out to the Electric Company, but contended that the plaintiffs
allowed their assigns to operate, use, alter and repair the under-
ground system formerly owned by them, and that the city had
dealt with the Electric Company as their assigns for upwards
of seven years. The Electric Company further urged that plain-
tiffs consented to their operating the underground system ae-
quired from the Incandescent Company and had allowed them to
spend large sums of money in extending the system so purchased.
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Held, 1. The Electric Company had not, in purchasing, fallen
within the prohibicion in their agreement, for to hold otherwise
would be to add to the prohlbxtwe clause the word ‘‘buy,’’ which
it did not contain,

2. What was done was not an amalgamation of the two com-
panies, as the purchase was for cash and for cash only, and the
Incandescent Company aequired no interest whatever by the
transaction in the assets, affairs or otherwise of the other com-
pany.

3. Inasmuch as the actions were not commenced until April,
1902, the plaintiffs had by their long delsy and by their conduct
after vhe alleged breach, and before the action, lost their right to
complain, and had thereby waived the alleged forfeiture. The
evidence clearly shewed that they had knowledge of the facts
upon which the right to claim a forfeiture rested, and it was not
necessary to prove actual notice to the plaintiffs of what had
taken place between the companies.

4, There was in the conduet of the plaintiffs much more than _
a pussive acquiescence, something indeed which amounted to an ;
active encouragement to the defendants to think and believe that
they, the plaintiffs, did not intend to claim the benefit of the for-
feiture.

5. Notice or knowledge can only he brought home to a cor-
poration through those who act for, or represent it; and notice
to the city engineer should, under the circumstances, be suffi-
cient; but the evidence shewed much more than that, and war-
ranted the conclusion that knowledge of what the city engineer
called the *‘absorption’’ of the one company by the other might
safely Le imputed to the city council as a whole, especially so
as no civic offieial had given evidenece to impesch or deny such an
inference. The plaintiffs having such knowledge were bound to
act with reasonable promptness in claiming the forfeiture.

Both astions were dismissed with costs.

Shenley, K.C., and Fullerten, K.C., for the City uf Toronto,
Aylesworth, K.C., and Johnston, K.C. for the Toronto Electrie
Light Co. H. O’Brien, K.C,, and J. 8. Lundy, for the Incandes-
cent Light Co.

From Official Arbitrator.] [Nov. 13.
In rr Tare aND Crry oF ToroNTO.
Highway-—~Closing highway-—Property injuriously affected.

A property on the west side of a street running north and
south was held to have been ‘‘injuriously affected’’ within the
meaning of 5. 437 of the Municipal Act, 1903, by the closing of
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a street running from the first street in an easterly direction
opposite the property in question and an award of compenaation
by the official arbitrator to the owner of the property was up-
held, the principle of Metropolitan Board of Works v. McCarthy
(1867) L.R. 7 H.L. 243 being applied.

Pullerton, X.C., for appellants. Denton, for respondent.

HIGH COURT OF JUSTICE.

MaeMashon, J.] Rex v, TUuckzR. [Oect. 28,

Criminal law—Summary conviction—Appeal to sessions—Form
of recognizance—Payment of fine—Repayment on allow-
ance of appeal—Costs—Public Schools Act. s. 103.

A person elected as school trustee, who has under the provi-
sions of 8. 103 of the Public Schools Act (R.S.0. 1897, e. 292),
been ordered by a justice of the peace ta pay a fine of $20 because
of alieged refusal to perform the duties of the office, hag, having
regard to the provisions of s. 7 of the Ontario S8ummary Convie-
tions Act (R.S.0. 1897, ¢. 90), a right of appeal to the general
sessions,

" Payment of the fine does not bar the right of appeal, when the
payment is made contemporaneously with the expression of
intention to appesl, and under pain of distress.

In're Justices of York and Peel, Ex parte Mason (1863) 13
C.P. 15 followed. Rez v. Neuberger (1302) 9 B.C.R. 272 dis-
tinguished.

A recognizance to appear at the general sessions and ‘‘enter
an appeal’’ is sufficient. o

Upon the allowance of such an appeal repayment of the fine
and costs and payment of the costs of the appesl are properly
ordered, ‘

" Regina v. ¥cIntosh (1897) 28 O.R. 603 followed.

J. J. Drew, for private prosecutor. W. M. Douglas, K.C,
for defendant.

Divisional Coart.] FizkEN v. MARSHALL. [Oet. 81.

Insurance—Life insurance—Assignment—Assigiee’s selection of
option—Ravocaiion of selection—Husband and wifée—De-
claration in -wife’s favour—Attachment of debis.

The assured assigned shortly befors its maturity an endow-
ment policy to a creditor by an assignment absolute in form,
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there being an agreement, however, that the creditor should
apply to the company for the cash surrender value and should
pay the surplus thereof aver his indebtedness to the assured’s
wife. The assignee after the time limited by the poliey for the
- purpose, elested to take the cash surrender value, After this a
- judgment creditor of the assured obtained un attaching order
“ againgt the company. The assignee then, before any action had
been taken by the company in respect of the election made by
k. revoked it, and the husband executed a declaration that the
policy was to be held subject to the assignment, for the benefit
of his wife.

Held, 1. The assignee’s election not having been made within
the time limited was a mere proposal to the eompany; that his
revoeation before action taken by the company put an end to it;
and thet the cash surrender value was not payable by the
company,

2. In any event notwithstanding the attaching order the
assured’s declaration in his wife’s favour took effect and de-
feated the attaching creditor’s claim.

The principle of Weckes v. Frawley (1893) 23 O.R, 235 ap-
proved and applied.

Judgment of WiNnonestEr, Co. J., affirmed.

Kingsford, for appellant. Rayly, for respondents.

Trials—Anglin, J.] [Nov. 3.

Roarrson v. CAMPBELL. '
Will -— Construction — Restraint on alienafior -— Exercise of
power,

Alexander MeLellan devised a 100-aere lot to his daughter,
subjeet to the following condition: ‘‘I therefore order and will
that my said daughter shall not sell or will or dispose of this 100
cre lot to any person or persons except to one or more of my
children or grandchildren to whom she may dispose of it if it is
her will to do 80.”” The danghter retained the ownership during
her life and then attempted to make the following disposition of
the property. She first charged upon it two legacies of $1,000
each,"and then directed that her husband might oeceupy the land
for one year after her death, and subject to these charges, and
her debts and testamentary expenses, devised the land to her
executors upon trust for the plaintiff, one of Alexander MecLel-
lan’s grandehildren, as benefieial owner, There were several
other children and grandehildren of Alexander MeLellan sur-
viving, .
Held, that the restraint on alienation in Alexander MeLel-
lan’s will was valid, and that inasmuch as the daughter’s will
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must be held to have beun made by her in pursuance of the
power of disposition given her by him, and she intended to defeat
the restraint against alienation by indireet means, the legacies
in her will fuiled, as also her devise of tlLe right of oeeupation
in favour of her husband and the plaintiff took the whole pro-
perty free from any condition.

Strathy, K.C., for plaintiff. H. Lennoz, for defendant,

MaeMahon, J.] Hn.i’s Casr. [Nov. 11,
Company—Winding-up—Coniribulory——Allotment.

A subscriber for a rhare in a company was debited in the
ecompany’s stock ledger with,K one share, was placed on the
*‘gsharcholdera’ list,”’ and was drawn upon for the firat payment
of ten per cent, and paid the draft. There was no formal allot-
ment to him,

Held, that what had been done must be taken tc have been
done by authority of the directors and to be & mode of allotment
‘‘ordained’’ by them within the meaning of the Companies Aet,
R.8.0. 1897, ¢. 191, 5. 286,

H. McP. Clark, for liquidator. Maclnnes, for eontributory.

Province of Nova Deotia.
SUPREME COURT.

Full Court.] MoDonavLp v, AMODONALD. [8ept. 5.

Deed—Prior wunregistered deed—Notice—Disseisin—Copy of
deed from regisiry office—Proof of ezecution of original
not required.

On May 8, 1888, N.M. made a deed of a piece of land to her
son H.M.,, and about thres yesrs later made a second deed of the
same piece of land to H. The grantee under the latter (eed
placed his deed on record about a month earlier than the deed to
H.M. under which plaintiff claimed.

Held, 1. Boné fide purchasers for value, claiming under I
were not affected with constructive notice of the prior deed to
H.M,, although that deed had in the meantime been registered
and there was evidence that H. personally, at the time he took

" hig deed, had knowledge of its existence.
2, Evidence that plaintiff, claiming under the unrecorded
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deed took two years’ hay off the property and arranged with F,,
who lived on an adjoining property, to look after it for him,
and that ¥, cut logs and pastured cattle for a time as compensa-
tion for doing so, was not sufficient to support a disseisin, there
being evidence on the other hand to shew that the land was not
fenced, and was spoken of as the ‘‘commons,’’ and that others
pastured eattle there and that subsequently purchasers obtained
timber from it -

3. The trial judge was in error in rejecting a copy of a deed
from the registry office tendered on behalf of defendant and
which purported to have heen exccuted by the grantor under,
whom both parties claimed, : o

It is not necessary in order to procure the admission in evi-
dence of a certified copy of a registered deed from the hooks of
the registry office to also prove the execution of the original deed,
the statute respecting the registration of deeds requiring proof
on oath of the execution of the deed before it is admitted to
registry.

H, Mellish, X.C,, for appellant. W. B. 4. Ritchie, K.C,, for
respondent.

’
s g

Full Court.] Dagrey 9, DaGLEY. [Nov. 14.

Parol gift of land followed by possession and permanent im-
provements sustained in favour of donce against donor—
Equitable jurisdiction of Court.

Defendant made a gift of a piece of land to his son R. after

his marriage for the purpose of erecting a house upon, in which
to live. R. went into exclusive possession of the land with defen-
dant’s consent, and made permanent improvements, including
the erection of & house at a cost of between five and six hundred
dollars. Defendant at various times promised to give R. a deed
of the land, but failed to do so, end after the death of R. ejected
his widow and resumed possession of the land with the improve-
ments.
Held, that the Court in the exercise of its equitable jurisdie-
tion would protset the donee and those claiming under him in
the enjoyment of the property, and that it was not open to de-
fendant after having made an oral gift of the land to his son,
and the expenditures made on the faith of that gift to avail him-
self of the defence of the Statute of Frauds, and that plaintiff
who elaimed as widow of R. was entitled to a conveyance of one
undivided half of the land in question, or to a partition.

Freeman, for plaintiff. Palon, for defendnnt.
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Province of Rew Brunswick.
SUPREME COURT.

Tuck, C.J.] " PapAGORGIOUV v. TURNER, [May 26.

Felse arrest-—Smuggling alien into U.8.— Arrested in U.8. by
U.8. official ~Imprisonment and deportation of alien

The plaintiff, a Greek, suffering from a contarious disease,
had been refused admission into the United States. He was in-
duced by one Sarafik, a U.S. immigration official, who pretended
to be a friend, to allow himself to be smuggled into Eastport
On their arrival at Eastport, sccording to arrangement made by
Sarafik, the defendant, a distriet immigration officer for Maine,
arrested all four, Sarafik being arrested at his own request. The
plaintiff was held as witness against smugglers for some days,

 then sent to prison in New York and firally deported to “aples.
On his return, he sued defendant. A verdict was entered for
defendant, he having denied any complicity with Sarafik.

Held, that the defendant was not linble for any acts commit-
ted by him in the Unjted States in accordance with their immigra-
tion law. -

Pugsley, A.-G., and 4llen, K.C., for plaintiff. Dyer, A.-G.
of Maine, and Currey, K.C. for defendant.

MeLeod, J.] In re Cusrung Svremire Pune Co. [Oect. 16.

Dominion Winding-up Act—Power of judge to restrain proceed-
ings in equity—Enabling or resiraining power—Exceptional
circumstances.

A suit was brought in equity on behalf of the bondholders of
the Pulp Company for foreclosure of a mortgage on the com-
pany’s mill for non-payment of interest on bonds and a deeree
made for foreclosure and sale of the mill and other property of
the company by a referee in equity, the sale to take place July
15th, 1905. On a2 application under the Dominion Winding-up
Act on hehalf of George S. Cushing, one of the bondholders, made
April 25th, 1905, MeLeod, J., made an order for the winding-up
of the eompany under the Act, and ordered the sale of the com-
pany’s property under the forclosure to be postponed to Nov.
1, 1905, in order that the liquidators might sell the property in-
stead of the mortgagee. In con equence of an appeal from that
order, the sale could not be carried out November 1st. This
application was made to further postpone sale. It was argued for
the mortgagee that: (1) The winding-up judge had no power
over the referee in equity to order a postponment of the sale.
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(2) Under the Dominion Winding-up Aet, R.8.C. ¢. 129, s. 16,
the power of the winding-up judge was merely an enabling
power and he having postponed the sale once, was functus officio
in that respeet. (3) The rights of all parties would be conserved
by the mortgagee’s sale fully as well as if the property was sold
by the liquidators.

Held, that tie winding-up judge had power to reseind his
former order and thai s. 16 of the Winding-up Act gives the
judge power over any proceedings in eyuity against the com-
pany. In this case, there were exceptional cirecumstances justify-
ing the postpunement of the sale in Equity Court, namely:
appeal from winding-up order, inadequate advertizing for the
first date of sale, the trustecs of the murtgagees being in posses-
sion of the property under a doubtful right, and the fact that
the directors of that company after petition presented had can-
celled the srmpany’s contracts and s» destroyed its earning
power. Sale postponed to May lst, 1206.

Pugsley, A.-G., Currey, K.C., Barnhill, K(,, Earle, KC,,
Powell, X.C., and Hanmgton, K. C for the various parties,

Province of Prince Xdward Isiand.
SUPREME COURT.

Sullivan, C.J., Hodgson, J., Fitzgerald, J.] [Nov. 13.
Re G’BriEw.
Certiorari—Service of summons-—Reasonable time.

On Sept. 16, 1305, the defendant was tried and convicted, in
his absence, of a third offence against the Canada Temperance
Act and sentenced to four months’ imprisonment by the Stipendi-
ary magistrate of King’s County. At the trial a constable swore
that he had served the summons upon the defendant’s wife at
his houss on Sept. 15, the day previous, and this was adjudged
hy the Stipendiary to be a godo service. Defendant and his wife
in their afidavits to ground application for a certiorari to quash
convietion depesed that the summons had been served at 11.30
p.m. on the night of Sept. 15, returnable the next day at 10 a. m.
at & place 25 miles distant. Dpfendant himeslf being absent did
not get summons till the next forenoon.

Held, that evidence of the hour of service and of the distance
from Court were material elements to enable the magistrate to
determine whether defendant had had a reasonable notice as re-
quired by 8. 853 of the Criminal Code. Not having such evidence
thers was no ground upon which the magistrate could find that a
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reasonable time had elapsed between the service of tha summons
and the time st ‘which the defendant was required to appear.
The magistrate, therefore, acted without jurisdietion: The Queen
v. Smith, L.R. 10 Q.B. 604, supports this view, which is not incon-
sistent with Ez parte Hopwood, 15 Q.B. 120, nor with Bz paric
Williams, 21 L.J. 46. Summons absolute for writ of certiorari.

Mallish, for defendant, Peters, K.C.,, A.-Q., contra,

m————c

Province of Manitoba.

KING’S BENCH.
Dubue, C.J.] [Oct. 20.
Norte-WestT THrRESHER Co, v. DARRELL,

Sale of goods—R8aie of Goods Act, R.S.M. 1902, ¢. 152, ss. 15, 16—
Implied warraniy--Damages.

Action on promxssory notes given by defendant for price of
a threshmg engine, separator and other machinery sold under a
written contract containing an express warranty that the machin-
ery was made of good maicrials, well constructed and, with pro-
per use and management, able to do ag good work as any other
of the same size and rated capacity made for the same purpose,
and that, if found unsatisfactory, written notice should be given
within three days . . . ‘‘and the company will be allowed to
furnish anotiicr machine ur return the notes, and i{ the ecompany
shall furnish another machine the terms of the warranty shell Le
held to be fulfilled, and the company shall be subject to no fur-
ther liability. The use of the machinery after the expiration of
the time named in the said warranty, shall be evidence of the
fulfilment of the warranty and full satisfaction to the pur-
chaser.”” The first engine supplied was found to be defective
and the plaintif’s delivered another one which defendant used
for six weeks and then abandoned. He, however, did not notify
the plaintiffs of any defect until after he abandoned it, and +\e
judge found as a fact that it was a good engine and satisﬁed the
warranty in the contract.

Held, 1. The express warranty as to the first engine did not
exclude the implied warranty provided for by R.S.M. 1902,
¢ 15%, 8. 15, 2 sub-s. (d) of a. 18 says that an express warranty
or condition does not negative a warranty or condition *‘implied
by this Act.”’ unless ineonaistent therewith, and defendant was
entitled to set off the daaages suffered by him in consequence of
the first engine having been found defeetive o yainst the plain-
tiffs’ olaim,

2. The supplying of the second engine should nct be consid-
ered as an absoluts fulfilment of the plaintiffa’ warranty not
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withstanding the above quoted provisions of it, for then it would
mean that the plainti”™s, after delivering a bad and defective
machine, could exonerate themselves by substituting another one
just as bad or worse. Such could not have been the intent and
understanding of the parties at the time of entering into the
contract,

3. Defendant should be allowed interest on his damages as
he had to pay interest on his promissory notes,

Verdiet for plaintiffs for balance of claim after deducting
$535.50 ss damages allowed to defendant. No costs to either
party. .

Meicalfe and E. E. Sharpe, for plaintiffs. Wilson and
Baker, for defendant. :

Book Reviews.

A Short History of Roman Law, by ProrEssor Girarp, of the
University of Paris, translated by A. H. F. Lerroy, M.A,,
Barrister-at-T.aw, and J. H. CaMeroN, M.A, Toronto: Can-
ads Liaw Book Co.

This is a translation of th: first portion of Prof. Girard's
Manuel Elémentaire de Droit Romain. This little book by the
eminent French Professor of Roman law wili be welcomed by
English-speaking students. It is full of the research which may
_ be said to favourably characterize continental as contrasted with
English scholarship, and embodies the result of the researches
of numerous French, German, and Italian authors to which Eng-
lish and Canadian students would not generally have direct
access. It is, moreover, we believe, the only Short History of
Roman Law to be found published separately. We notice that
in the last edition of his Justinian's Institutes Dr. Moyle refers
to M. Girard’s manuel as a ‘‘masterly work, which it is much t.
be desired should be transiated into English.”” Wae are glad that
two members of our own local University should have been the
firgt to set their hands to this task. It deals mainly with the
political institutions and the law-making machinery of ancient
Rome rather than with the internal development of that law.
We notice especially that the remarks upon the subjeot of the
Twelve Tables are peculiarly interesting and illuminative; and
the general bibliography in the appendix is of very special
value, Students of Roman law can scarcely have a better little
book to commence upon. It is all the more valuable 1o those of
English-speaking nations, as the translation seems to have been
excellently done and free from the gaucheries which so fre-
quently mar the rendering of French books into English.
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Bench and Bar.

James Pitt Mabee, of the City of Toronm, Ontario, K.C,, to
be a judge of the Supreme Court of Judicature for Ontario*
and a member of the Chancery Division of said High Court.

Peter Edmund Wilson, of Nelson, British Columbia, Barrister
at Law, has been appointed Judge of the County Court of East
Kootenay and Loecal Judge of the Supreme Court of British
Columbia.

Courts and Practice.

ApMiraALTY CoURT BUBINESS.

A late Parliamentary return gives the following as the judi-
cial business brought before the respective District Admiraity
Courts in Canada since 1892:—

" Judge's No,of No.of No, of Amount
Salary. Actions. Inter- Trials, involved.

motions.
Ontario $ 600 311 366 118 $381,220
Nova Scotia 1,000 174 195 59 028,683
Quebec 1,000 155 189 48 637,874

B. Columbia 1,000 153 213 50 ' 909,555
New Brunswick 1,000 123 50 62 181,220
P. E. Island 800 10 7 3 29,368

The Ontario Court appears to have the largest amount of
business,—about double the number of actions and trials to
those in the Eastern Maritime Courts. The average fur each
distriet gives 154 actions and 57 trials, while Ontario had 311
actions and 118 trials, By the Act of 1895 ¢. 39, the Courts of
Admiralty are declared.to be ‘‘Superior Courts,”’ and the judges
in Admiralty of the Exchequer Court of Canada to be ‘‘judges
of a Superior Court.”’

ONTAr-0 SITIINGS.

There will be no sitting of the Non-jury Court during the
week commencirg Monday, December the 4th, The Court will
be continued for one week, commencing Monday, 11th December,
1905, at 11 a.m.

The sittings for thé trial of actions at St. Catharines has been
postponed until the 14th December. The sittings at Cornwall
has been postponed until 8th January, 1906, The non-jury
sittings at Toronto is postponed from the 4th to the 11th Decem-
ber next, '

*A Justice of the High Court of Justioe for Ontario,
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Tort within Province by American citizen, 614

Service out of jurisdiction, 814
Pena.iltﬂ' for offences—Imprisonment—Proceeding by action, 376
Incrimlnating evidence—Indemnity clause, 614
Recount—Jurisdiction of deputy county judge, 454

D. R. (. not complying with Act, 454

Marking ballots—Irregularities, 454

Mistake in initials—Torn ballot, 454

Two ballots adhering as one—Marked with numbers on poll

book, 454
Dissolution of Houze bafore judgment—Costs, 645

Municipal— :

Contract with corporation—Exemption from taxation, 45
Status of relator—Statement by as to how he had voted, 406
Qualification—Incumbrances—-Marshalling assets, 405
Councillor elected when member of school board, 435
Voting in looal option by-law, 797

) Eleotrioity—
Sce Aucident—Negligence,

J Eleotrio cars—
; Not assessable as resl estate, 313

’ Eleotrie railway—

Bee Street railway.

Employers’ Liability Aot—
See Master nund servant—Workmen’s Compensation Ast—Volenti non
fit injuria, .

Equitahle execution—
Hee Receiver,

Estoppel—

By representation—Lien on lend, 270
Entrance of devisee under vold will-—Possession, 746
Bee Insurance, fire-—~Patent of invention,
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Evidence—
Of passing municipel by-law, 436
As corroborating oredibility and not of a fact, 437
Con, Rule 401 applies to ex parte motion, 465
Foreign commission—Interrogations, 456
Entries by executor in private book, 45¢
Entries by solicitor as to instructions from olient, 459
Ancient documents, 402
Parol—Covenant to convey, 405
Expert as to law in another country—Confliet of, 653
See Lunatic,

Examination—
8ee Discovery.

Excoution—
Seizure—Exemption—Exercise of right to, 300
Of product of timber-—Removal, 045

Exeoutor and administrator— :
Action by administrator before issue of letters—Stranger to estate, 190
Order for issue~Judicial act—Time—Relation back, 180
Duty of executor to give notice of legacy, 253
Conditional gift—T -eoutors entitled to on breach (f condition, 253
Power to sell real estate, 7569
See Administration—Evidence—Trustee.

Expert evidence—
Ree Distribution. '

lsplosion—
See Accident,

Extradition—
Jurisdietion—Procedure—The Gaynor case, 562, 644

Ferries—

Interprovincial and international—License for—Exclusive right,

Fixtures—
Machinery attached to freshold—-Hire purchase agreement, 282
Mortgagee’s right to~~Removal of, 282 '

For mining, 401
Trade fixtures—Lardlord and tenant, 481

Flotsam and jetsam— .
22, 23, 48, 344, 303, 306, 307, 483

Foreclosore—
See Mortgage.

Foreign compsny—
8se Discovery.

Foreign judgments—
Pleading defencs set up in origiual action, 689




ANALYTICAL INDEX,

Foreign law-—
See Company—Conflict of laws—Distribution. ) L

Forfeiture—
8se Company-——Landlord and tenant.

Fraud—
Judgment obtained by—Setting aside, 271

Setting aside conveyance for—Pleading, 722
See Accident.

Gaming and Wagering—
Munieipal by-law to prevent—Sale of race papers on streets, 250
Gambling in private house, 328
Common gaming house is a “disorderly house,” 783

QGarnishee-—
See Attachment of debts.

Q(eneral Sessions—
Ree School law,

Gift—
Money on deposit-——Receipt—=Settloment, 223

@Qift of land—
Parol, followed by possession, 883

Gowan, Sir James—
Made a K.CM.G,, 817
Obituary notice of Mra. Gowan, 848

Grant—
Sece Publie lands.

Guarantee—
. See Insurance, guarantee—Sale of goods,

Habeas corpus-—

Irregularity in caption not fatal, 180
Irregular arrest, 100

Haggard, Rider—
Visit to Canada, 397

Heirs and expectants—
Bargains with discussed, 769

Highway—
. See Municipal law—Way, right of.

Hire purchase agreement-—
Liability to repair—Lien for repairs, 314
Absolute deed intended as security—Registration, 561
8es Fixtures.
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Hobhouse, Lord—
Death of, 23

Husband and wife—

Registration as partners—Dissolution, 223

Adultery condoned by desertion for two years, 442

Construction of settlement, 639

Goods supplied on order of wife—Liability, 832
Judgment against wife for part of debt, 832

See Alieni labour—Contraot—Linitation of actions—Married women—
Marriage, .

‘Tdington, Mr, Justice—
Appointment to SBupreme Court, 208

Independent contractors—
See Munioipal law.

Indians--
Restitution of trust fund--Superintendent general—Juriadiction, 873
Crown =s trustee, 873

Infant—
Contingent legacy left by fath.r—Mainte. .ce—Surplus, 254
Next friend out of jurisdiction—Appointment of one inside-—Security
for costs, 215
8¢e Criminal law—Limitation of actions.

Injunction——
Interlocutory—Prdstice, 402
Damages in lieu of, 498, 529
Reocurring cause of damages, 649
8es Anclent light—-AuiP'nments and preferences—Medical practice—
Nuisanoe—Receiver-—Company,

Innkeeper—
Loss of guest’s property—Negligence-—Contributory, 581

Innocent parties—
Rule a3 between, 852

Insanity—
8ee Tamatic.
Inspection— N

8ee Discovery.

Ingurance—

Acoldent—
Not of charscter embraced in “fire insurance,” 188

Fire— ,
Re-insurance—Conditions—Limitation of actions, 24
Interim receipt--Estoppel-——Conditions, 213
Parol contract—Interim feceipt limiting duration of comirget, 521
Incumbrance—~Omission to notify eompaniy, 32
Gooda in existence at time of fire—Termination of insurance, 388
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Insursice—Continued,
Onla ;.;plimﬁon—-OwnershipﬂPolicy differing from application,

Statutory conditions, 332
Btatutory conditions~—~Ressonable variations—Materiality, 334, 571
Notice to agent, 571
Conditions—Use of intoxicating liquors, 344
%tonding timber-—‘%’erﬁperty,”f 4561 nroush
0! com| very o iey through mail, 609
N&m omn—-?lag of poy::yent, 6()9g ’
No agent in Ontario—Registration, 808
Sale of goods on terms of seller insuring—Insurance for more than
¢
Life—
Application for—~Withdrawal before n.ccelpts.noe, 486
Conditions—Misrepresentation—Non-disclosure, 188
Warranty against suieide—Condition precedent, 319
Declaration as to age—Mistake—Accepting premium after
' discovery of, 441
Designotion—"Legal heira”—Revocation, 457
referred beneficiary—Death of, 657
Beneflelary—DParties—Costs, 218
Beduest to wife, subject to paymeut of debts, 216
Benefit of wife and children—Declaration by will, 265
Assigiraont of polise—Selaction of option by assignee—Rerosati
ssignment o ay ection of option by assignee—Revocation
g of-—Prli):ritiu, 880 &
Guarantee—Application-—False statement, 335
Of companies against damages actions, 465.

Interest—
Not chargeable on money obtained by mistaks, 314
Compounding—Mortgage, 368
On interest post diem, G52
Mon;y made under execution—Reversal of judgment, 653
See Judgment,

Intercolonial railway—

Contract for services—Promised increase of salaries, 871

Interrogatories—
See Practice.

Internationsl law—
Anne.fation ‘of enemy’s territory—Creditors’ rights against conquerors,
86

In relation tc wars, 818

Invitation— '
See Negligence.

Ireland—
Suggested reduction in representation in Parliament, 785

Judgment—
Date of—Renewal of judgment in appeal—Antedating-—Interest, 787
On default~—Relief-—Solicitor on record, 798 ’
Be¢s Fraud.
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Judges—
: See Bench and Bar,

Judicial appointments-—
See Bench and Bar,

Jury—
Special—Order for not exhausted if new trial given, 200, 624
Inspection of ganel-—Crim!nnl case, 452 .
Action against munieipality, 75656
See Damages—Murder—New trial—Trial.

Killam, Mr. Justice—
Appointment to Railway Board, 205, 200

Labour Unions—
See Trade unions.

Laches—
See Company.

Landlord and tenant—
Lease—8Short Forms Act—Covenant to repair, 337
Variation from statutory form, 3387
Underlease exceeding original term-—Interesse termini, 365
Covenant to pay taxes—Usual covenants, 369
Not assign or sub-let without leave—Rersonableness, 483
Interest on rent in arrears, 369
Or license, 452
Surrendar of—Cancelling—Eviction-—Forfeiture, 577
Agreement for—Construction, 619
Forfeiture—Relief against, 638
Covenants for renewsa! run with land, 834
Distress—Lodger’s goods, 398, 787
Exceasive charges—Recovering excess, 597
Payment of rent after, to mortgagee—Costs of distress, 655
Trespass ab initio-—Sccond distress for same rent, 864
Negligence of landlord-—Defect in roof-—House let in flats, 435
Tenant for life and remainderman—Trade fixtures, 481
Improving inheritance, 481
Overholding—Alterations in lease—Summary adjudication, 489
Tenancy ;:;im year to year—Tenant holding over-—Nature of contract,

Bervice distinguished from tenancy, 673

Yenrly tenaney subject to notice to quit, 832

Option to purchase fee contained in lease, 834

See Limitation of actions--Mortgage—Trusts and trustees

Land serip—
Dominion—Assignment of, 666

Law Societies—
Hamilton Law Association, 232
Carleton. Law Association, 232
North-West Territories Law Assoociation, 232
York Law Association, 300
Hastidgs Taw Association, 300
County Law Libraries Association, 767
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Lampman, P. 8,— .
Appointment to Bench, 508
Larceny—- .
Pretended purchase-—Pascing of property, 719
Libel— . ;
Naws&uper articlea~—Fair comment, 298 __—
Bes Discovery.
License—
8ee Landlord and tenant-—Liquor License Act.
Life estate—
See Will,
Lien-—- ,

¥or repairs to hired chattel, 314
See Maintenance-—Mechanic’s Hen--Solieitor,

Light—
See Ancient light.

Limitation of actions—
Title to u?fd!viged half of lot—Co-tenant—Posagasion-—Husband and
wife, 4
Time for instituting grocwdings under penal statute, 247
Title by possession—Registry Act—Notice—Relation back, 260
Payment of taxes by tenant, 286
Promissory note—Part payment by husband out of wife's money, 324
Unregistered deed—8ubsequent registered mortgage, 643
Paymens on account—Deceased Jebtor, 702
Infancy of claimant, 793, 833 ’
See Ancient light—Insurance, ire—Mortgage—Railway.

Liquor License Act— .
Quashing conviction—Information laid by one on behalf of another, 208
Suit for lgayment for liquor illegally sold, 332
Holding license as trustee, 332 .
Separa ﬁﬁtitions—Simmtes—Summing up rates—Time-—Mistake,

Right to require reasonable undertakirg from licensee, 564
Opening premises within prohibited hours, 718

Delivery on Sunday of liquor bought on Saturday, 718
Local option by-law—Want of notice, 725

Two bars in one tavern, 842

Excessive penalty, ¢ 2

Dominion brewer hoiding license under P.ovincial Act, 847

Lis pendens—
Registration—Interest of vendor pending payment-—Subsequent regis-
tration, 502
Payment by inatalments—Notice, 502
Not an “inoumbrance,” 838

Literary institution— .
Borrowing powers, 531
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Loan company—
See Company.

" Local leglslature—
Bee British NorthrAmerim Act,

Local option—
Bee Liguor License Act.

Longley, Hon, J. W.-—
Appointment to bench, 595

Lunatio—
Lusid interval—Deed in, 368
Burden of proof, 504

Mabee, J. P, X.0.- -
Appointment to Bench, 820, 852

Maolennan, Mr, Justice—
Appointment to Supreme Court, 742

Maintenance—
Bonds for—Lien thersby, 493

Malicious proseoution-—
Proof of favorable termination of, 267
Reasonable and probable cause—Trisl, 5682

Marriage—
Contraet in restraint of—Maater and servant, 214, 321
Nullity of—Incapacity of wife, 864

Marriage settlement—
Covenant to settle after acquired property, 363, 367
“Become entitled,” 363 | P
Trust for wife if she survive coverture—Divores, 363
Res Contract.

Marriage brokage—
See Contract,

Married women—

Judgment ;Emst considered, 548
ste te—Restraint against antioipation—Attaching future in-
come, 561, 798
Action by wife against husband for detention of, 789
Hes Husband and wife.

Maritime law— _
Sal ~Practice—Remitting case to local judge, 26
Collision--Negligence—King’s ship—Publie works, 28
Doamage—Tug and tow, 248
Look out—Approaching ships—Evicence, 287
Inland waters—Narrow channel—Boston harbour, 402
Master’s disbursements—Master's wages—Bonus to, 250
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Naritime Ia¥w—Continued.

Seaman’s wages—Claim under $200—~Jurisdiction, 443
Bill of lading—Warranty of seaworthiness, 561

Continuity of pursuit, 764
Security sf?ll' costs—English practice—After particulars of claim filed,

Return of business done in various districts Admiralty Courts, 888
Marshalling assets—

Incumbrances, 405

Master in Chambers-—
Jurisdiction, 798

Master and servant—
Liability of employer for torts of independent contractor, 49
Negligence-—Volenti non fit injuria, 189
Dangerous works—Knowledge of master, 211
of servnnt—-—In{ury to third party—Employment, 263
Defect in mach: ae:y—~1‘%g>ect§on, 268
Evidence—New trial,
Inconclusive verdiet-—~Course of tri. .~Practice, 272
Employment of child in factory—Age—Misrepresentation, 876
Dismissal-—Manager of resiaurant—Notice, 230
Imperfect workmanship—Isolated instance, 233
Bailment—Theft by servant—=S8cope of employment, 316
Legacies to servants—Law a8 to, considered, 425
Servant engaging in other business-—Rights of master, 4566
Contract for exel:il s service
Course of employment, 601
Scope of employment, 608
Service distinguished from tenanty, 673 . : :
See Marriage—Public worka—~Trade unjon+ *Varkmern’s Compensa-
tion Act. :

Mathers, Thos, % —
Appointment to the Bench, 728

Mechanics’ lien—

Assignment—Debt “due”~—Lienholder—Priority, 260

Building contract-—~Materials furnished contractor, 206

Occupation by owner—Acceptance of work, 208

Sub-contractor's lien—Percentage—Reparate orders for work, 668
The 20 p.c. drawback-—Russell v. Frénch discussed, 733

Personal remedy against owner, 724 B
Time for fling—Sub-contractor-—Completion of contract, 801

M:dieal practice—

Bale of——Conditions—Injunction, 182

Meredith, Mr. Justice—
Appointment to Court of Appeal, 820

Mining law—
Location-—Approximate compass bearing, 45
Placer olaim: over lode olaim, 229

Jur{sdiction of gold commissioner, 229, 537

Thiee mile limit—Pursuit commenced within and continued beyond—-‘

5.
",

£
b
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Mining law-—Continued.

Appeal-—Pleadings, 229

Rental-—Payment by cheque, not paid-—Third parties, 537

Lease—Construction-—~“To win work and get,” 302
-Prospeotor's license—Trade fixtures, 401

Trespass workings—-Converaions, 461
Liabilit"}v for predecessor in title, 461

Injury to adjoining mine by water, 461

Miscarriage of justice—
Compensation for, 385

Misrepresentation—

See Dumages—Insurance—Master and servant—=Sale of goods.

Mistake—- ,
See Attachment of debts—Contract-—Deed—Insurance, life—Liquor
License Act—Will,

Mortgage—
Conveyance absolute but not intended as security—Redemption, 224
mstructive posscasion of vacant land, 224

Priorities—Purchaser-—Notice, 269
Suit on covenant when mo: cannot reconvey, 295
Redemption——~Reasonable condition, 339

Right of-~—Notice, 496

Parties—Practice, 607
Mort, in possession-——Account—Sale of part, 368
Equitable mo Receipt of rent—Refundings, 308
Statute of limitations—Not affected by service of notice of sale, 604
Advances by u‘gent to pay interest—Not in satisfaction, 758
Assignment of—Covenant of sssignor—-Partial ¢'scharge, 41

necipal and surety-—Releass of assignor, 41

Entry of mo Trespass antecedont to, 786
Foreclosu pening, 228

Conourrent astion on covenant—Stay, 436
Sale under power—On oredit without special power, 295

Of part-—Accounting for sale with rests, 483, 559
Practice—Reference—Right to cross-examine on mortgage's affidavit,

800
See Practice—Interest, v

Mortmain Aoty—
Construction of and their relation to Englich Acts, 757
Gitts for religious societies, 757
S8ix months’ limit, 757

¥otor cars—

Ree Automobiles,

Municipal law— A
Munioipaé oi;mtitutions in England and Canada—History and scupe.of,

Dangerous machine on highway—Use by independent contractors—
Liability, 40, 214

Construcféon a;ld7 repair of sidewalk—Negligende—Knowledge of condi-
jon, :

Alteration of eounty boundaries—Misdescription—Quashing by-law, 221
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Municipal law—Coniinued.

Municipal ownership—Some objections to, 357
Accidents on hig’sways—Relieving municipalities as to, 359
Forum for assessing damages for, 358
Proximate cavse—Want of waming—Horse beyond control, 57
Elevated highway—Repairs—Guard rail, 610
Defective harness—Negligence of driver, 610
Non repair of bridge—Notice of action, 418
Highway—Street destroyed by stream-—Liability, 613, 837
Jury notice, 755
Defective sidewalk—Constructive notice to municipality, 709
Maintenance and repair, 440
Bridge carried away by flood—Damages—Compelling muni-
cipality to rebuild, 502
Continuing cause of action, 802
Procedure by indictment—Jurisdiction, 802

Unexpected subsidence of drain under street—Negligence— -

Notice, 837
Notice of action—Reasonable excuse for not giving, 837
Bonus to manufactory—--Closing street—Private interest, 378
Closing strect—Registered plan, 378
Property injuriously affected, 879
Boundary line road—Bridge, 453
Restrictions—Municipal authority, 369
Notice to corporation through its officials, 878
By-lam—;l%emnableness——ﬁah of papers on street as to racing tips,
5
As to street railway tickets, 220
Evidence of, 436
Cabstand—Cab waiting for hire, 602
Repairing building within fire limita—Ultra vires—Validation, 686
Construction of sidewalk— Alteration by by-law not submitted to
electors, 769
Local option—Voting on—Irregularities, 797
By-law passed by electors—Right of council to pass upon, 839
Bee Bills and notes—Klections, municipal—Railway Commissioners—
Telephone company—Ultra vires.

Murder—
Joint trial of two persons for—Cynfession of one—Admissibility, 200
Addresses to jury—Reply, 280
Officer killing in attempt to arrest, 504

Negligence— .
%ﬂpliéition of maxim, sic utere tuo, » -, 208
] fsychologg of, discussed, 233

Careless mooring of vessel—Vis major, 209

Defeat in way work, ete.—~Care in moving cars, 2568

Trespasser or licemee—-i{ight of action, 287

Puilding contract-—Fall of wall—Architect, 266.

Contract to keep in repair—Omission—Defendant owing no duly to
plaintiff, 317

Reasonable effort to prevent sccident, 424

Dangerous premises—Invitrtion, 452

Allowin, guy wire to bn,ng looxs eausing accident, 804.

Unsafe premises—ZLaabillity of owner, 068 .

Contributery, 25, 30, 258, 264, 265, 580, 617, 658, 758

See Accident—Inn keeper—TLandlord and tenani—Master and servant
—Municipal law—New trial—Publisc works—Railway-~Trial.

T

o
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o
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Kervous shock—
See Damages.

Kew Brunswick—

ugggted changes in logal procedure, 312
actice.,

Newspaper—
8ee Contempt of (ourt.

XNew trial—
Jury disregarding or not apprecialing evidence, 188
use damages found o be axcessive, 433, 562
Decres of gppexlate Court---Reasons for judgment, 56¢
Surprise—Negligence, 615
Dependent on consent of plaintiff to reduce damages, 797

Notice—
Constructive—Bolicitor acting for both parties, 496
Purchase for value without, 488
By tenancy, 496
See Limitation of actions--Lis pendens—Master and servant—Trusts
and trstee.

Kotice of action—
See Trespass.

Notice to quit—
Hee Landlord and tenant.

Kuisance—
Statutory powers—Ne%ligenee, 208
Injury to reversion—Injunction, 480
Master and servant--Liability, 601
Continuing—Permanent injury-—Damages, 723
Bee Ancient light—Street railway.

Obscene literature—
Cireulation of—Evidence of knowledge, 403

Ofice—

Bend for performance of condition in appointment to, 323
Resignation of—Acceptance, 323

0'Leary, Hugh—
Appointment to Bench, 593

Osgoode Literary Society—
Meeting of, 301

Parlisment—
Muet,ion in representation in Ireland, 785
o B, N, A, Aet—Constitutional law-«Statute, comtructmn.

Parks Board--
Entry by, on land prior to expropriation—Powers, 458
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Parties -~ :
Amendment-—Trustee and beneficiary, 216, 616
See Mortgage—Trade unions.

Partition—
Previous sale, 493

Partnership—
Execution against—Registered statutory declaration, 223
8ale of share of one partner to another~—Concealment, of facts, 318
Plaintiff suing in firm name—Demand of name of partners, 320

Issue whether a person wae a partner, 320

Purchase and re-sale at profit—Division of profits, 462
Dissolution—Stock broking business—Goodwill-—Assets, 484
Registration—Real estate agent, 542
In timber—Execution—Crown, 646
Bee¢ Timber limit—Vendor and purchaser.

Patent of invention—
Infringement—Assignment—Estoppel, 28
Registration—Patent and reglstered design for same invention, 251
Combination—Repair of article, 483
Prior American patent, 872

Penalty—

Ses T mages.

Ferjury—
Evidence of proceeding in which offence committed, 875
Indictment and trial—Production of record, 875
No substantial wrong or miscarriage, 875

Pimtt, c. Jo‘_“
Visit to Canada, 396

Pledge—

Power of sale—Construction—Notice—Private sale, 754

Pleading—

8ez Practice,

Possession—
See Limitation of action—Mortgage.

Practice—

Conditional appearance, 330

Puyment into Court—Burplus of mortgage assets, 339

Motion to rescind order not made ex parte, 380
Jurisdiction of referee in Chambers, 380

Order for entry of iudgment—-Jux‘isdieti\ n, 380

Actfon commenced in wrong direction, 3§1

Granting or refusing new trial where damages excessive, 433, 562

Interrogatories—Answer—Co-defendant-—Exceptions, 463

Setting aside {udgment——Leave to defend, 542

Bervice on solicitor on record, 604

Amended writ—-Service—Diseretion of Court, 638

Joinder of agent and undisclosed principal—Pleading, 662

Third party notice—Contract of indemnity, 710
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Practice-— Continued.
Judgment in former suit, when bar to subsequent suit, 728
Dismissing aotion for not giviag security for costs, 708
Jurisdiction of master to set aside order, 708 .
Frivolous and vexatious applications—Abuse of proceduve, 865
New Brunswidk.
Seonrif:{_for costs—Foreclosure suit, 260
See Affidavit—Amendment—Charging order—Damages—Discontinuance
—Discovery — Ejectment -~ Evidence—Infant — Judgment—
Mortgage—Summary judgment—Trial-—Venue—Writ of sum-
mous.

Prexoription—
Ses Ancient light—Limitation of actions,

Principal and agent—
Stook gambling—-Advances by broker, 211
" Beoret {n:oﬂt by agent, but without fraud—Commission, 319
Sub-sgent—Fiduciury relation, 360
Customs agent—Duties, 371
Misrepresentation of agent’s authority—Damages, 463
Commission—Idability fer, 581
Evidense to prove authority of a --Implied power, 532
Untrue ri;%eséntstinn by agent that he bas made & contraot——Damages,

8ee Commission

Principal and surety—
Assiynment of mortgage-—Covenant for payment, 41

Privacy, right of—
Law of considered, 631

Probate—
See Administration—Will.

Eroduction—
Order for better affidavit on, 285
Right to take conles, 530
Sec Discovery.

Prospeotus—

See Company.

Provinoial Legisiature.—
See B. N. A. Act—Constitutional law—Territorial waters.

Proximate Cause—
Taw a8 to considered, 585
See Damages-~Railways,

Public defence—
See Constitutional law.

"Public lands—
Order in Council—Grant of,, as subsidy, 284,
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Public officer—
Ses Chose in action,

Publio schools—

Hee School law.

Pgblic works—

Injuxg to property——Lowerin% of level in eanal, 286
6 persm:;aNegligen ommon employment-—~Liability of Crown,

8ce Constitutional law—Maritime law--Railway.

Purchase. and hire agreement—

Failure to record—Purchager for value, 536

Quo warranto—
8ee Eleotions, municipal.

Railway—
Obligation to fence right of way, 341
rriage of goods—Loss of wheat shipped by—Evidence of weight—
Bill of lading, 419
Tolls—Evading payment—False shipping bills, 598
Government road, 443
Owner’s risk—Notice of injury—Wilful misconduct, 788
Insurance of companies as defence to damage action, 445
Bondholders—Right to vote at annual meeting—Future meetings, 485
Number of votes, 488
Second class accommodation—S8moking car, 486
Agreements {o relieve from damage for negligence, 565
Expropriation for yards—Land of municipal corporation, 587
Scheme of armngement—-sta{ing ?roceedings, 448
Petitioner not in possession, 874
Unsecured creditor not assenting to—Confirmation, 896
Interchange of traffie—Inter-awitching—Division of rates, 752
New rvads—Encroaching on old ones— Compensation, 752
Disorderly passenger—Duty of company as to—Damages, 7868
Contract to build station—Derogation of public rights, 834
Insolvent—Unsecured oredit.
Negl;gnoe——?roximate cause—Imprudence of plaintiff, 25
fective engine—Public worka-—Liability of Crown, 26, 443
“Train of cars”--R.B.C. o. 38, 8. 20, 26
Overhead bridge—Brakeman on top of car—Contributory, 398
Crowded train—Standing up on platform -Contributory, 264
Dangerous . crossing—Waraing—Contributory, 265
Expropriation for atation purposes—*Traffic”—Terms, 288
Croasing .ggsk—-nuty of traveller to use ordinary vigilance, 404,

Evidence, 649
Gratuitous ‘muenger—»Free fu&——mmltntion of actions, 649
See Intercolonial railway—=Street railway—Telephone company.

Railway Commissioners—
Jurisdiction-—Consent of munieipality not given to operate road, 724

Real estate agent—
fee Partnership.
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Reul Property Act, Manitoba—
Covenant to convey—-Paro! evidence, 405
Caveat—Filing second caveat after acquiring additional title, 570

Beasonable time—
The basis of considered, 805

Reoeiver—
Position, duties and liabilities, 747
Equitable execution——Injunction, 751

Referee in Chambers—
Jurisdiction, 380

Registered judgment—
Sale of land under—Agreement for sale—Rights—Cancellation, 578

Registry Act—
8ale of lots by plan—Building projecting on adjoining lot—Possession
—Mortgage, 220

Relatives—
Service of in actions for personal injuries—Payment for, 311

Replevin—
Order to sell goods, 336

Representations—
See Estoppel—Misrepresentation—=8ale of goods.

Restitution—
Reversal of decree, 340

Reatraint of trads—
8ege Conspiracy.

Reatraint on antieijiation—-

See Married woman.

Right of way—
Of necessity-—Adverse possession, 344
Over part of farm connecting two Farts— T er, 39
Right to place gates at termini, 39
Dedication-—Public user—Removing obstructions on, 834

Robinson, Christopher—
8ketoh of his life and obituary notice, 808
Lines in memoriam, 817

Robinson, Sir J. B.—
Review of life of, by Maj. Gen. Robinson, 189

Rules of Court, Ontario—
High Court of Justice, 47, 420, 463
Election Court, 48
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Russo-Japanese war—
Results of considersd, 740, 741

Sale of goods—

Custom of trade, 200

Contract for—Refusal to perform, 256

Property “Transfer,” 323

Reliance on seller’s skill-Representations by vendor, 437

Executed contract—Misrepresentation—Rescizsion, 440

Lovwest wholesale priea—gpecisl discount, 5688

Misreprasentation—Saleman and customers of former employer, 608
Damages whers no profit, 08 .

Retention of ownenhi{p-—'ritle, 641

Bale or return-—8ale for cash only—Property passing, 717

Delivery by instalments—Repudiation before tender—Waiver—Part of

goods inferior, 789
Implied warranty—Damages, 836
8ee Insurance, five,

Bale of land—
See Registered judgment—Vendor and purchaser,

School law-——

Taxes—Invalid striking of rates, 230

Religious teaching, 344

High sohgzls—-?ayment for county pupils—Reference to county judge,
8

Separate &chool-—Adjoining municipalities—Three mile limit—Notice,
8
Trustee refusing to aot—Appeal to general sessions, 880

Seourity for costa— .
Nee Costs—~Maritime law. :

Seduction—
Or rape—Question for jury, 39

Servant—
Ree Master and servant.

Service— . .
Bee Attachment—Certionari — Division Courts — Elections — Writ of
summons,

Servio'el out of jurisdietion—

See Writ of summons.

Settled Estates Aot—

Leave to sell—Trust for aale—*By way of succession,” 320

Settloment-—
By deed—Remainder to, appointee under will or to right heiry, 336
Failure to agpnint—-‘ quitable estate in settlor, 338
8es Marringe settlement—Husband and wife.

Set off—
8es Billa and notes.
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Sheriff—
Possession money—=Several writs, 437 '
Sale under fl. fa.—Irregularities—Neglect of bailiff, 584

Ship— -
See Maritime law.

Sio utere tuo, ste.—
Application of maxim, 208

Slander—

Privilege—Statements made at public meeting, 328 .
Use of word capable of two constructions-~Judge or jury, 761
Sse Discovdry-—Libel.

Smith, L. W.—
Obituary notice, 766

Smuggling—

Penalties—Averments in information—Jurisdiction, 870
Bee Customs Act,

Solicitor— !
Unquelified person acting as, 587
Agent of—Lien—Producing documents for taxation, 792
Lien of, on money paid into Court as security for costs—Stop order, 840

Solicitor and client—

H .Cross clajm of client—Action on account stated—Delivery of bill, 435
Maintenance—Conduoting case gratuitously, 487

Notice—-Effect of, 488

7 See Costs~Notice.

Special endorsement—
3 Ses Summary judgment.

; Specific performance—
i See Contract—Vendor and purchaaer.

Squatter— |

See Crown lands.

Statate, construotion—
When declaratory, 224
“Adjacent” district, 284
Crown lands, in Manitoba, 285
Company—skegistmtion--éontmut, 326
When retrospective, 750
Toll brid%e-Exolusive franchise—""10roachment, 722
Presumption that jurisdiction of Parliament has not been exceeded; 838
Imperative or directory, 839

: Statute of Frauds—
Contract by letter :i%'ned b&alnﬁiﬂ'—Entry in defendant’s books, 262
Memorandum in writing—. ?b-‘Omitted terms, 488
Signature of party or agent, 484 .
Ree Contract—Timber limit,
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Statutes—
Annus!l tinkering of, deprecated, 359-

Statutory powers—

Sge Nuisance,

Stay of proceedings—

See Mortgage.

Stock broker—
Carrying ;g:ck;l on margin—Sale of, without notice—Damages, 333,
538, &

See Prinoipa‘l and agent.

Stonehenge—
Litigation as to, 479

Stop order—
See RBolicitor,

Street railway—

Accident—Negligence—Crossing track, 41, 635
Dangerous condition of steps—Extra caution, 536

Contract with munjcipality—By-law-—~Workmen’s and school children’s

tickets—Mandamus, 220

Extensions—-Time tables——Open cars-—Heating—-Night cars, 325
Percentage on gross receipts—Parties, 877

Nuisance—Negligent running of cars, 847

See Railway.

Sccoession duty—
Aggregute value—Inoumbrances, 264, 602
Appraisement by sheriff—Appeal—Deed in contemplation of death, 659

Suicide—- -
Criminal Hability of inciters or abettors of, 857

Summary conviotion— .
Municipal by-law—Statement of offence, 501
Commitment for want of distress—Defestive warrant, 760
Appeal to aessions—Form of recognizance—Re-payment of fine, 880

Summary judgment—
Claim for excessive rate of interest, 248
Special endorsement not shewing agreement as fo price, 411
Claim for work and for goods zold, 861
See County Courts, B.C. )

Sunday observance—
Running cars on Bunday, 246
Refersnce to Supreme Court——Legislative jurisdiction, 401
By-law requiring pool rooms to be closod on Sundays, 622
Powera of Provincial Legislatures, 622

Supreme Cour* of Uanada—

Jurisdiction,
See Appeals—Bunday observance.
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Taxes—
Bes Assessment—School law.

Telegraph company-—
Liability as to transmission of messages, 504

Telephone ¢ smpany—
Excessive vights to railway to instal plante—Competition—Municipal
telephone system—Compensation, 599

Tenant for life—
Repairs—Sale of timber, 222
And remainderman-—Trade fixtures, 481
Hee Wills, construction.

Territorial waters—
Jurisdiction of Province—DBed of sea below water mark—Fisheries, 764

Third party—

See Practice.

Three mile jimit—

Hee Maritime law,
Timber—

Lelzure of produet of, growing on Crown lands—Removal, 6456
Timber limits— . A

Contract for sale of interest in—Partnership, 212

Part performance--Statute of Frauds, 212

Time—

Ses Limitation of actions—Reasonable time.

Title to land— :
Bee Deed—Devolution of estates—Gift of land—Vendor and purchaser.

Toll bridge—
See Statuts) construction.

Trade mark—
Invented word—*“Absorbine,” 362
Forgery of~—Deseriptive words, 603
See Criminal law,

Trede unions—
Trade unions and labour legislation considered, 729, 849
Parties—Foreign corporations, 201
Right to sue—~Representativea, 201
Attachment of debts—Money of union--Representative action, 658
Breach of contract induced by, 660, 747 .
Application of funds contrary to rules-—S8trike pay, 748
Injunction by member, 748
See Alien labour—~Combines—Conspiracy—Contracts,

Treasure trove— .
Law as to, considered, 474




ANALYTIOAL INDEX, 921

- SN

Trespass— ‘
Constable searching for liquor in private house without warrant, 261
Notice of action—Bona fides, 281
Ab initio—-Second distress for same rent, 864

Trial—
Questions to jury——Answers——N«ligence, 534
Specific performance—Counterciaim for defamation, 868
See New trial.

Trusts and trustee—
Breach of trust—Delay in accounting, 282
: Indemni?ing Co-trustee as to costs, 282
Joint end several liability—Part payment by one, 364
Constructive notice, 496
Concurrence of tenant for life in—Replacing fund—Incomes, 744
Acting under erroneous advice, 749
Cestui que trust—Over payment by trustee, 366
Appointment of new trustee, 367
Corporation joint trustee with individual, 367
Sale of land—Two trustess cannot bind third, 453
Sale of trust business, one of trustees being partners, 459
Trustee huying reversion of leasehold, of which no renewal. 560
Resulting trust—Education of children—Unapplied surplus, 745
Fraud of trustee acting as broker to trust, 866
Receiving commissioner from co-trustee. 806
See Executor and administrator—Will, construction.

Ultra vires—
Restrictions—Municipal authority, 369
Contract in derogation of public rights, 834
Se¢ Alien labour—Company—Railway.

Vendor and purchaser—
Falsa demonstratio—Specific performance, 189
Signature in wrong place, 189
Conditional devise over to children of named woman, 222
Agreement for sale—Right to cancel on breach—Reasonable time, 209
Title—Impiied covenant for—Breach—Damages, 436
Power to invest in purchase of real estate, 480
To vary securities, 480
Possessory—Land subject to restrictive covenants—Notice, 480
Rescission—-No title to part~-Cormpensation, 532
Building restriction—Covenant—8table or house, 487
Evidence—Ancient documents, 403
Incomplete contract—Ev..ence, 756
1is pendens is not an “incumbrance,” 838
Adverse claims to purchase money, 838
Description of purcheser by firm name, 868
Identity—Legul eatato, 868
See Cham rtiy;—Contrmt-—Deed-——Landlord and tenant—Lis pendens—
artition. .

Venue-—
Some parties residing in county and some outside, 338
Agreement as to place of trinl—Convenience, 488

Vis major—
See Negligence.
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Volenti non it injuria—
Dootrine of, disoussed, 385
See Master and servant.

Waiver—
Evidence of, 360, 878
8e¢e Company—=Hale of goods—Watercourse,

War—
The lawa of discussed, 819

Warrant—
8ee Criminal law-—Summary conviction,

Warranty—
See Sule of goods,

Waste—
Tenant for life—Repairs—Sale of timber, 222

Way, right of—
.See Right of way.

Water Olauses Act, B.C.—
Grants for power—Conflicting rights, 726

Watercourse—
Grant of water power—Surplus water-—Specific use, 294
Leage of power—Stoppage by improvements—Waiver—Surrender—
Damages, 446
Drain—Culvert-—Revocable license—Recurring cause of damage, 649
Pumping machinery—Negligent operation—Damages, 650
Improvement in stream—Floating logs—Tolls, 857

Water power—
See Watercourse,

Welghts and measures—
Fraudulent use of weighing machine, 317, 374

Wigs—
Use and disuse of, 357
Wills—
Action to establish-—Costs, 262
Election against-—Compensation—Time as to, 383
Inconsistent codicils of same date—Probate, 390
Legaocies to servants, 425, 473
Executed abroad, 531
Compromise—TFamily arrangement——Mistake, 568
Legaoies given free of duty—Insufficient eatate, 638
Muotual—Revoontion of will in pursuancs of bargain for, 793
Probate~Lunacy of exeoutor after—~Revocation—Fresh grant, 400
Affidavit verifyini endoreement on writ—Citation, 871

-

8ee Administration—Appeal--Master and servant—Wills, conatruction.

Wills, consiruction—
Void deviss of life estate—Acceleration “without heirs,” 42
Bequest to wife—Limited power of disposal, 42
Summary application under Rule 938, 42, 101

.
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Wills, construetion — Continued.
Qitts to class—Death of member before testator—Rights of children, 192
Discretion to earry on brewery, 217
Maintenance clause~~Lien, 267
Infants——Interest and maintenance, 289
* . Repair of burial grounds—DBequest fo: advancement of religion, 365
g Annuity--Charge on land—Specific devise—Estate duty, 36
Co - Giit of income for life—Wasting securities, 368
Power to sell—Devise of “what is” left after death of one .eir—Life
estate by implication, 442 .
Gift of remainder followed by gift of residue, 482
Lapsed legacy, 482
Latent ambi%xit —Gift to “granddaughter,” 528
Spinster—*“Children belonFin to me’—Illegitimnate child, 528
Practice—Notice of appeal, 528
Charge of debts on realty, 581 - )
Precatory words—Absolute gifi in confidence to use for others, 560
Forfeiture clause—Words of futurity, 562
Vesting—Life estate—Remainder—Family. 572
Diverting—Executory devise—Failure of—Residue, 608
Gift of personal property—-“Before receiving,” 612
Rule in Shelley’s cass, 612
Gift to charity—Condition precedent-—Remoteness—Perpetuity, 637
Daevise of land subject to mortgage—Exoneration, 659
Legacies to servants, 425, 743
Ready money—Pecuniary investment, 745
Residus, uest, 727
Charitable gift~—Perpetuity, 745
Gift to regimental meas—To house soldiers, 745
Gift to religious societies—Uncertainty, 757, 838 *
Gift of land or connected with land, 767
Executor’s power of sale, 758
Annuitant—Liability to contribute to income tax, 769
Devise to A, when she shall attain 25, 835
“Born in my lifetime”—Divesting—Child in ventre sa mere, 835
Gift of entirety followed by inaccurate particulars, 840
Restraint on alienation-—Exercise of power, 881

Writ of summons—
Servies out of jurisdietion—Conditional appearance, 330
Contrast—Place of performance, 377

Workmen’s Compensation Act—
“Workman"—Partner workingoat wages, 374
Mansger of coal mine, 3
Arbitrator appointed by Supreme Court judge, 623
See Crown.
Young, F. MeB.—
Appointed to Bench, 595

Words, construotion of —

Adjscent, 284 Legal heir, 857
Aggregate value, 264 Qbscene, 403
Amalgamation, 878 Pecuniary investment, 745
Become entitled, 363 Property, 456
Carrying on business, 267 Prospectivély, 800
Conveyance, 474 Ready money, 745
County, 589 Resides, 450

Debt dnue, 260 Traffic, 288
Disorderly house, 785 Train of cars, 26
For thelr own purposes, 284 Transfer, 323
Including, 268 Without heirs, 42
Knowingly, 403 Workman, 374, 368
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