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ever, Willison gave his cheque to the plaintiffs for the freight

and they receipted the bills, which Willison then took to the
bank and attached to a draft on the defendant, which the bank
cashed and collected from the defendant I'his course of busi-
ness continued for several months, and then Willison ashked the
defendants to authorizes another bank to eash the draft Thi
he defendants did, simply instrueting the bank to cash the draft

if accompanied by the receipted freight bills I'he freight bil

this time was a large one—over 81,400, Willison gave his cheqgue
for it, eashed a draft for it and another bill, but negleeted to
the proceeds to meet the cheque, which, on presentation =evera
davs later after the draft had been paid, was dishonoured. Tl
action is for the amount of the freight bill, and the defene

one ol estoppe

Mr. Justice MeCarthy, by whom the action was tried, gave
judgment for the plaintifi At the elose of the argument, 1 was
rather disposed to the view that the principle of estoppel did
not apply in the circumstances, and 1 think | was somewhat

affected in favour of the plaintifi by the fact that the defendants

suspected their agent’s honesty, and did not communicate that
fact to the plaintifis, and that it seemed unfair that the defen-
dants should escape and the plaintifis suffer.  After fuller cor
sideration, I am unable to satisfy myself that there was any
obligation on the defendants to communieate to the plaintifis
this fact. They were not putting him forward to the plaintiffs
as a person to be trusted. I he had condueted their busines;
as he was instructed, there was no oceasion for him to place
himself in any relation to the plaintifis that could eause them any
risk of financial loss. It would be a very great hardship to persons
who had made a slip if they could only get employiment upon
condition of their employers telling all they knew about their
trustworthiness to everyone with whom the employees should
have business relations.  The preeautions they took to safeguard
their own interest were only reasonable and legitimate, having
regard to the position in which he was placed, but 1 am unable
to see that there was any failure of duty to the plaintiffs in not

communicating what they knew upon this subject

I also am unable to see that the permission to deal through

another bank, which did not have the same instruetions the

pa
tru
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firt one, had any effeet in this ease, inasmuch as, notwiths<tanding
the difference in instruetions, there was no difference in the pro-

cedure in the two banks, sinee the instruetions to the first bank

were disregarded,  In any event, the instructions were given for
the defendant=" proteetion and not for the plaintifts It appear
to me probable that they were given beeause the defendants had
no idea that the plaintifis would receipt the bills unless they

received the mone

I am of opinion, therefore, that the case must be looked at

in exactly the same way as if the defendants had no suspicion

of Willison’s trustworthiness, and had given him no special in
tru ich as were given about payment by the bank te
the untifts

I'hie question then is, does the receipt of the plaintifis’ for the
amount of the freight bill amount to such a representation te
the endants that, they having relied on it as being true and

having paid to Willison the full amount, the plaintiffs she

[}
now be estopped from setting up as against them that the bill

is not in {act paid? It seems perfeetly elear that the plaintiffs

in giving the receipt, did not know that it would be used in the
way in which it was used. It is said in 13 Hals., p. 384, par. 511
that a representation to work an estoppel “must have been acted
on in the manner in which it was meant to be acted on or in
such manner as a reasonable man would suppose it was meant
to he acted on.”

In Peoples Bank of Halifaa ey (1904), 34 Can, S.C.R
129, at 452, Nesbitt, J., quotes Brett, J., as saying, in Carr

London & North-Eastern R. Co., L.R. 10 C.P. 307

And another proposition is that if a man, whatever his real meaning

may b conducts himself that a reasonable man would take his conduct

to mean o certain representation of facts and that it was a true representa

tion, and that the latter was intended to act upon it in a particular way

wd he, with such belief, does a

t in that way to his damage, the first is

estopped from denying that the facts were as represented

In Smith’s Leading Cases, 11th ed., p. 848, Parke, B., is
quoted as sayving, in Freeman v, Cooke, 2 Ex. 654:

I, whatever a man’s real intention may be, he so conduets himself that
L reasonal

e man would take the representation to be true and believe that
t was meant that he should act upon it and did aet upon it as true, the
party making the representation would be precluded from contesting its
truth
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In Gentle C PR, Co. (1907), 14 O LR, 286, the plaintiff
who had a bill against the defendant, gave a receipt for the mnount
to the defendant’s agent, who forwarded it to the defendant as
representing o payment made by him, but failed to pay the
plaintiff the amount when received, It was held that the plain-
tiff was estopped from maintaining, as against the defendant,
that he was not in faet paid. T was at first disposed to the view
that the trial Judge had correetly distinguished that case from
the present, on the ground that in that ease the plaintiff gave
the receipt to the agent, with the knowledge and intention that
it would be used in the manner in which it was used \fter
further consideration, however, I am of opinion that ti

ence is wore apparent than real

It true that in the ease at bar the plaintifi= did not know
or expressly intend that the receipts should be used as they were
=edd, but they did know that Willison was only an agent | they
did know that he gave his personal cheque for the amo of
the bill, and it almost necessarily followed that the receipts
would not be simply filed away, but that the vould he used
by him as vouchers in settling his accounts with his principals
and, consequently, if he was not then in funds, that they would
probably be used as the basis of advances, as they were in fact
used A= a man must be deemed to intend the prol COnsSe

quences of his aet, it appears to me that they must in this ease
under the circumstance be deemed to have intended that the
receipts should be so used, and that, therefore, the case is not
really distinguishable from the Gentles o

rules above quoted.  In the latter ease, at p. 204, Meredith

mdd 1= within the

CJd Lys

In my opin the ! s well within the rule stated by Mr. Boy
stead in } ’ n A 2nd ¢ ) Where a del bligation
I | con tl | ent I the prin th
ond f the ereditor to r hly heli that the ent |
lel | ed tl gation l A h
belief | sett or otherwise deals to | pre | 1t 1
th editor 1 pert ted to de het en hir If 1 th
hat the debt has | paid the oblig m discharge

1} T'he Marg f Hert, {, 3 East 147, which referved to by
Al 3] t | his statement the l

I'he facts of this last-mentioned case are not very dissimilar

to those of the present in essentials I'he defendant was in
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L€ wo. it cited by Halsbur vell as the other autho
ritie entioned, as a correct position of the law of to-da
nd 1 mot see any difference i essene ( oon it 1 the
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In pinton, the appeal should be allowed with cost 1
thie tion dismissed with cost
scort, J., econeurred with Hanvey, ()
~ | I have hesitated much, and t the last, between
the twe of this case as expressed in the ldgments ol the
Chief Ju wmd Mr. Justice Beel Ihere seems to me to b
Y jual foree in the two argument
Fhe precedents seem to be against the respondents, particu
larly the « of Wyaltt The Mary of Hertford, 3 East 147
hough it 15 to be observed that the principle for which this
case is quoted in authority is rather hypothetieal. Tt is, how
ever, recognized as an authority by Halsbury

mn his we

Court
difficult

my rat

and by Bowstead
indd it is followed by an Ontario Divisional
PR,

i discerning the real justice of

14 O.L.R. 286.  But 1 have much

uch a decision, or, at
of its application to the present ease
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I'he defendants were earrying on business in Letl lge and
had an agent in charge I'he plaintiffs, on the faith of the agent’s

personal unmarked cheque, gave him a receipt for some freight

charges I'he agent forthwith used the receipt inore ne to
his prineipals as evidenee of his having paid the g, and
secured money from them on the faith of 1 His cheque to the
plaintiffs he did not protect I have no doubt that th gent
committed a fraud upon the plaintiffs in dealing with the receipt
he did, beeause he must have known perfeetly well that tl
plaintifis were trusting in his good faith and his honest inten
tion to see that his own cheque was paid when they let him
have the receipt If he did not conceive the fraud when he got
the receipt, he, at any rate, conceived it later, and it < fraud
upon the plaintiffs to deal with it as he subsequent lid. But

it i wd that he also defrauded the defendants Doubtless h

did It is said that the plaintiffs should reasonably have ex
pected that the receipt would be used ettling account I3
should they be held, as against Williso emplove
been reasonably bound to expect anything more than it would
be acted upon honestly?  The defendants here are saving to the
plaintiffs, “You foolishly trusted our employes Becans n
did not refuse to trust him, because vou did not take eve DI
caution, vou enabled him to deceive us, his employver

Suppose the ease of three partners carryving on husiness,  On
of them gives his own cheque for a firm’s debt and gets a receip
He then uses it in settling his co-partners, and the settlement
is made before the cheque is dishonoured, so that it is too la
the partner having absconded.  According to the defend S
contention here, the partnership would be relieved

I do not think that business men, dealing with other busine «s

men's aeeredited agents, should be held to be reasonably boun

to anticipate and provide against the possibility of the agents

proceeding to defraud their principals. It might be dif
the case of a man whose business is that of being agent for various

people, such as a broker or banker Jut Willison here was doing

the defendants’ whole business at Lethbridge, and apparently
doing nothing else, at least as agent.  He was, in fact, the Con-
tinental Oil Co. at Lethbridge

I, therefore, think the appeal should be dismissed with cost
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No information was given to the railway company of the oi
compan nstructions to the bank or to Willison. It is quite
clear in the evidenee that the ol company had a bank account
with the Mol Bank at Lethbridge at least as ear 1 Deee
her, 1911 (see the oil company’s letter of December 27, 1011, t

Now, the arrangement between the oil company and the ban

1= =tated by the oil company ceretarv-treasurer 1, s appen
ron extract T have made from his evidened that the rail
Wiy« i ke the freight bi to the bank and get their
monge wmd the bank, in turn, should draw on the oil compa

I'he agent of the ratlway commpany, who knew nothing of t!
rrangement, never took the receipted freight bills to the banl
\= he savs, knowing the oil company to be good for the amount
of the b he took Willison's individual eheques from time t
tine for the amounts of the bills, and thereupon receipted them
He never did anvthing else than this.  On several oceasions these
cheques were dishonoured, but afterwards, presumably within
short interval of time, paid. A natural presumption in the mind
of the railway company’s agent would be that the oil compan

had not furnished Willison with funds with suflicient promptitude

ent absolutel

14 i\

I'here was on the part of the railway company’s a
no intention of eleeting to give eredit to Willison:  he looked
upon the t ng of his cheques merely as a means of payment
by the oil company

The railway company did not conform to the arrangenent
between the oil company and the bank, beeause the agent of

the railway company had never heard of it I'he bank obvionsl
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any case, under the circumstances of the bank not following in
structions, the moneyv would not go to the eredit of the oil com-
pany’s account, and it follows that, if the oil company was not
careless and negligent, it must have learned by an examination
of its bank book and vouchers from time to time that neither
the bank nor Willison was conforming to the arrangement made

that is, that the bank was disobeving the comp = Instructions

I'here was the greater obligation upon the oil company to

inquire and insist that its instruetions should be followed, |
reason of the faet already noted that it lacked full confidend
in Willison

Notwithstand } rross negligenee on the part of the oi

company, it does not appear that anyone suffered until Willison

misappropriated the proceeds of a draft on the oil company for
the moneys now in question; and it was, in my opinion, |
reason of the change of which 1 am about to spea one not
communicated to the railway compa that Willison was enabled
to effect the misappropriation or at least was facilitated in doing
so; and thus, I think the oil company was guilty of anothe
nstance of gross negligene

Within a day or two before August 29, 1912, Willison, or the

Imperial Bank at Lethbridge, at his request, communicated with
the oil company at Winnipeg, in all probability by wire —and
on August 31 the bank by lette v request the substance of
which is shewn by the following replies
\ I 0l \ wir, Man \ 2 2
Imperial Bank, Lethl
We honour | t ratlway exp i el
by Mr, V
( O (
Lette Continental Oil Compan
Winnipeg, Canada, Septem! 1" 1912
Imperial Bank of Canada, Lethbridge, Alt
Dear Sirs We have vour favour of the 31st ult., in referc t T
Mr. Willison to muke sight drafts on i, in repl i state that
will be glad to promptly honour an lrafts madd Ve W
when receipted railway expense bills are attached and vouehed for by him

Yours truly
Connisenran On Co,, 1
By J. 8. Wilbert, 8 "

I extract some of the evidence of the seeretary of the oil com

pany
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e now say that vou did advise the | )
drafts with receipted freight bill \ 0
But at the same tim ou could not understand w that ¢l e
ry from the Molsons Bank to the Imperial? A, No.—Q » te
Mr. Wi We have recently made arrangements, ete., but we t
loss to ki by th rangement was not satisfuctor Ay QO
And L eannot s that your instructions to the Imperial B
b Alinn VBt would accopt a deaft I receipted b
hed (W | not.—€. While n th tl \ | ’ tl
1 ' to the Mol n Bank (NQ} 1l the " 1
receipted b but get the receip nd W the (
i he Id put & dreaft through AT ;
Q. And you gave no instruet to the Tmperial Bank? A, Not that |
emb Q. Did it n { h vere enal ’
1) 1 ] f ] ] | \ 'l ht 1
Id not be foolish encigh.—Q. Did vou think anvthing about
v 1d | } Id iptt expense b 1 | L
aobie 0. 1 knowisdae be had rd p belore
e ion through any hank but the Molsons Bar A, Not
I Q. Tl n the fi o n \. Tl Lethl «
Q. How did ppose the Tmperial Bu I
tior 1 had en to the Molsons Bank? A, Tdon't supy th !
Now, as the transaction in relation to the freight bills for the
week ending September 21 was the only transaction put througl
the ITmperial Bank, it must be elear that, although the Imperia
Jank had been authorized to aceept Willison's drafts by lette
of September 4, and that, therefore, W nn t have u
doned dealing with the Molsons Bank in relation perhaps to the
reight bills for the week ending September 7, and certainly in

relation to those for the week ending Septem!

er 14, for, 1 thin
we may infer that these accounts for those weeks, he continued
to do business with the Molsons Bank, and yet the oil company
ippeared to have made no effective investigation of the reason
for a change which it is thought a strange one

Fhere was, as 1 have pointed out, what, in my opinion, wa
gross negligence on the part of the oil company, the more gros
because it related to an employe oceupying a responsible posi
tion and one which necessitated his being the only representa
tive of the company before the publie, and one whom the com
pany itself was not prepared to trust,  What was the negligened
of the railway company on which it is sought to construet an
estoppel?  This is what, it seems to me, the evidence establishes
That, knowing the good financial standing of the oil company

knowing that Willison was its only representative in Lethbridge
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and that the company’s husiness required it to pay large sum

for freight, and having been given no direetions whatever by the

oil company as to any method of pavment, and naturally and
properly supposing that by some method the company would
place funds to pay the freight bills at Willison's di posal, the
ratlway company acceepted the personal cheque of Willison for

the freight bills, quite ele: without anyv intention whateve

of looking to his personal eredit, but, on the contrary, equally
clearly with the fixed idea that the oil company always was and
continued to be the ereditor until the account was actually paid

that the railway company did this with no idea that the re Ipts
on the face of the freight bills—indieating, as they did, pay-
ment by the oil company and not by any individual on its behalf

were intended to be or would be used for any other purpose than

that of being filed by the oil company as vouchers for the pay

ment

I'he case is perfeetly distinet from such enses as Gentle
C.P.R. 14 O1R. 286, where receipts were given for the very
purpose of being used as shewing a discharge of the debi

One of two mmnocent parties, the oil company or the railway

company

<uffer by the fraud of a third party I'hat third
party wus the agent of the oil company; the oil company, by
its carelessness, made it easy for him to commit the fraud; the
railway company did nothing that was not reasonable in dealing

with a reputable company

In Dariso Donaldson (1882), 9 Q.B.D. 623, a case of pring
pal and agent, it is said of an earlier decision

AL the Judges agreed in laying down that, where the Her knows thut
there v prineipal behind the person with whom he is dealing, he must b
shewn to have himself done something which raises an equity against him
otherwise the principal is not discharged

A= isindicated here, a defence hy way of estoppel in pais is

ae founded upon equitable considerations.  In each ecase the
particular circumstances must be carefully considered, and placed

on the one side or the other and weighed; the conduct of the

party

iinst whom the estoppel is set up is not alone to I
taken into account; and, in my opinion, earelessness in the con
duct of the affairs of the party setting up the estoppel, though
ordinarily he owes no duty of carefulness respecting them to

anybody, must be taken into account as part of the cireums-
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Where a husband ho had been in the habit of conducting his wif
b « xecu n | of lands belonging to he in which lea
he does not join, but stands by at the execution thereof, reads the instru
knows its contents and expresses her approval, and the hushand
t under the lease, and later the wife herself actually subseribe

name to the instrument in order to confirm it, she is estopped as against
ignees of the lease from elaiming that there was no valid execution of the

lease (( neross v, Lorimer (1860), 3 Maeq. H.L. 827, referred to Maple

( il and Gas Co. v. Charlton, 7 D.1 M5, 3 O.W.N. 1629

1 Hornby, 14 Man. L.R. 450, w i action to recover balanee

due for a threshing outfit sold and delivered by the plaintiff company t¢

defendants, Charles Hornby and his wife, Ellen Hornby, under a writter

agreement signed by defendants, which provided that promissory notes

were to be given on approved security for the amounts payable at the dates

Ani
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SASK OCEAN ACCIDENT & GUARANTEE CORPORATION v, CITY OF
MOOSE JAW

S.( N ( ! Il SO
1.1 NET VI 16 ooy e LIABILITY INs1 ( ( TR
o EMPLOY E Crry pMrLoyes Fxris v
A stipulation in an iplover linhi poli to '
{ hat hall not fre | i
d 1 | MRPenSat o ineluded ' ol
timat COINSUFANCe W hased I exelude lia ty by the
NEUranee compal n respect of emplo of the ent 1 eting works
which had been et to contractors at the time the poh 1= taken ont
bt whieh after rds were taken er by the eity on the contractor
ofnult: consequently no setion lies agiinst the eit Y
preminm on the basis of the additional wages on suel whk not «
Mated in the insuraned ntract | to eity workn mpleting
1 Aok 1 | m no elan ($1} made 1 r | ‘ l o
tintod ¢ 1 ol hehalf
N ment Aorion for extra premimn on an employvers’ lial po
(. L. Tay I ( tor plantift
W. B. Willou IN.( for defendant '
. |
kit 4 L.avon | 'l ix an action for an addit Sremium
|
under a poliey of insurance By a poliey dated December 7, 1911
{
the plaintiffs agreed to indenmify the defendants aga rom
the hability mmposed by law upon the assured for dammages on
1
weount of bodily injuries or death aceidenta e while
1 1 (
the polic wuas n foree h i oemplovee of th el hitle n
places deseribed in the sehedule thereto, inoand during the prose
(
cution of the work deseribed in such sehedule I'he schedule
1
sots ot the kind ¢ vork engaged in by tl e il n
I
plovees, the place where the work was to be done, the estimat
compens=ation of the emploves for the p el ol the thie
i
wreentage rate of premivwim, and the estimated amount preminm
o parid, the pre s to be paid heing determi On i
centage ba<is for the ditferent Kinds of emplovin weeordimg ¢
they were constdered to be more or less danger so far (
ction s concerned, only one item in the sehednl npor
tant, and that is the one relating to water con wiion, which
provides that the poliey covers persons on the pav-roll of the W
defendant eity engaged in the business of water construetion at »
Moos=e Jaw, Caron, and Snowdy Spring that the compensation 1t
which the cmployees engaged at these three places w Ceeive It
wits estineated at STO30.67, and that the rate was to he 6 per %

cent \t the time the poliey was taken out, the defendant eity
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<vstem, which was

was engaged in establishing o water supy
called the Caron system, beeause the head works and reservoir
were situated a few miles west of the town of Caron. They had
another system, independent of this one, known as the Snowdy
Springs supply It was contemplated by the eity council that
during the vear 1912 the eity would proceed with the construe
tion of the Caron system, partly by day labour and partly by
contract, It was also contemplated that certain water construe
tion at Snowdy Springs and at the head works at Caron could
he done by the city itself, and that the laving of the pipe lines
would be by contract.  The estimated wages to the employees
of the city for the water connection were placed in the poliey
as 87,630.67.  Contracts were let for the construetion of a pipe
line from the head works to Moose Jaw.  One of the contractors
was unable to perform his contract, and the defendants wer
obliged to construet the portion of the line unfinished by the
contractor.  In completing it, they paid out in wages the sum
of 82662642, and it is for a 6 per cent, premium on this sum
that this action is brought

The plaintiffs claim that this work comes within the designa
tion of “Water construetion at Caron™ in the schedule,  The
defendants contend that the employvees who were engaged in com-
pleting the pipe line for which a contract had been let were not
covered by the policy, and, therefore, that no premium is due
in respect of their wages.  The whole question is, did the poliey
cover these employees?

I am of opinion that the defendants’ contention is right In
issuing their poliey, the plaintifis limited their liability by certain
conditions,  Condition (B) provides as follows

Phis policy does not cover loss from liability for injurics or death
caused to or by (1) any person unless his compensation is included in th

estimate set out in the schedule

And then (J) provides as follows

Fhe premium is based on the entire compensation, whether for salaries
wages, piccework, overtime, or allowances eamned by the employees of the
wsured during the period of this poliey. If such entire compensation ex
ceeds the sum set forth in the schedule, the assured shall immediately pay
the corporation the additional premiums earned.  1f such compensation is
less than the sum set forth in the schedule, the corporation will return the

unearned premiums when determined

What do these conditions mean?  In my opinion, they mean
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that the plaintiffs stipulate that, as a condition of their liability
under the poliey, the wages of the employees who are to be insured
must be estimated and set out in the schedule, It does not
necessitate that the eity shall know who the employees shall be
nor the exact amount of the wages they shall earn, but it does
contemplate that the work in which the ecity shall be engaged
shall be known, and the wages to be paid for the doing of this
work shall be estimated, and that estimate placed in the schedule
The whole contract is based upon the faet that Il\l' city have
under contemplation the construetion of certain works for which
they must have a number of employees, whose compensation is
included in the estimate set forth in the schedule. It seems to
me, therefore, to follow that, if the eity engage in works not con-
templated at the time the contract is entered into and for which
no estimate was made or put in the schedule, the poliey, by virtu
of the limitation imposed by condition (B), would not cover the
employvees engaged in such additional work. The wages of the
employees engaged to complete the pipe-line on the failure of the
contractors was not included in the schedule. It was not in the
contemplation of the parties that the contractor would fail to
complete his undertaking or that the city would be obliged to
complete it.  Had an aceident happened on this work, 1 am of
opinion that the plaintiffs could properly have said to the de-
fendants, “This was not work contemplated by you in reference
to which we contracted to insure your employees. The com

pensation of employees for this work was never estimated by you,

nor was it put in the schedule, and we have limited our lability
to the persons whose compensation is included in the estimate
set forth in the schedule.”  To my mind this is the only inter-
pretation that ean reasonably be put on condition (B); and if
the plaintiffs limit their lHability in this way their premiuoms must
be limited in the same manner

I am, therefore, of opinion that the action must be dismissed
with costs

Action dismissed
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MOLISON v. WOODLANDS,
Manitoba King's Bench, Mathers, C.J.K.B. February 13, 1915

1. Scnoors (§ IV—=72)—ScHooL DISTRICTS—DEBENTU RS VALIDITY —SEAL-
ING
The effect of see. 219, sub-sec. (g), of the Public School Act, Man

is that no matter what defects or irregularities existed in the formation
strict, debentures of a consolidated school distriet signed
by the Provineial Secretary and sealed with the seal of the province
of Manitoba, such debentures thereafter constitute an indefeasible
security in the hands of an innocent purchaser; and after such sale of
debentures a ratepayer is too late in bri 1 action against the new
school distriet and the municipalities concerned for a deelaration setting
uside the consolidation, even with a reservation safeguarding the validity
of the debentures

of school

f the rural

Triar of action brought by three ratepavers «
municipality of Woodlands, residing within the former school
district of Macleod, suing *“for themselves and all other rate-
payers of the said municipality who may come in and contribute
to the expense of this suit” against the municipality of Wood-
lands, the municipality of Rockwood and the consolidated school
district of Brant, No. 1703. The relief asked for was a declara-
tion that an award purporting to be made under see. 123 of the
Public Schools Aet reporting in favour of consolidating the three
school districts of Macleod, Brant and part of Bruee into one,
and the consolidation effected pursuant thereto, are null and void
and not binding upon the plaintifis or other ratepayers of the
school distriet of Macleod, and that the school distriet of Macleod
is still a legally existing school distriet under the Public Schools
Act

W. H. Trueman and Ward Hollands, for the plaintiffs,

W. Boston Towers and L. P. Roy, for the municipality of Wood-
lands

A. C. Campbell and A. V. Darrach, for school district of Brant
and municipality of Rockwood

Marners, C.J.K.B.:—The former school district of Macleod
was wholly within the municipality of Woodlands, and the former
school districts of Brant and Bruce were wholly within the muni-
cipality of Rockwood.  The award in question purports to be made
by five arbitrators, consisting of his Honour Judge Paterson
(chairman), School Inspectors Best and Parker, S. Sims (arbi-
trator for the municipality of Woodlands) and W. A. Inkster (arbi-
trator for the municipality of Rockwood).
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Each of the municipal arbitrators was appointed by a resolu-
tion of the couneil of his respective municipalities and not by
by-law; but in the ease of Woodlands the resolution bears the
seal of the l|||1||ic'i|>:l|ll\. in the ease of Rockwood the resolution
is unsealed.  The municipality of Woodlands appointed its arbi-
trator because of a request from two of the trustees of the school
distriet of Macleod contained in a letter dated August 18, 1913,
set out in paragraph 5 of the statement of elaim.  Before this
letter was sent, a meeting of the ratepayers of the Macleod school
distriet had been held to consider the subject of consolidation,
and at that meeting a vote was taken, which shewed 12 or 13
votes for and 9 against consolidation.  The municipality of
Pockwood also appointed its arbitrator, pursuant to a request

from the trustees of Brant and Bruce school distriets.  In neither

case was there a petition of six, or any number, of ratepayers,
pursuant to sub-sec. (a) of see. 123 of the Public Schools Act
The award in question was made on November 8, 1913, and
is set out in par. 7 of the statement of elaim.
On December 11, 1913, the award was approved by the Depart-
ment of Edueation by the following resolution

Whereas an award of arbitrators has been published consolidating the
school distriets of Brant, Macleod and part of Bruce, to be known as the
Consolidated School District of Brant, No. 1703,

And whereas it is expedient to assent to such award under sec. 91 (a
of the P.S.A

I'herefore the Department of Education doth hereby assent to the said
award of arbitrators consolidating the said school distriet of Brant, Macleod
and part of Bruce, and has assigned the number 1703 thereto, the full cor
porate name of the Distriet being “The Consolidated School Distriet of
Brant, No. 1703."

Sed G. R. CoLpweLL,
Minister of Education

On November 29, 1913, a meeting of the new consolidated
school district was held for the purpose of eleeting trustees.  Two
of the plaintiffs, Molison and MeKay, attended this meeting, but
took no part in it. They say that they went to the meeting
believing it to be a meeting for the purpose of considering con
solidation, but, when they got there, they discovered that the
consolidation was complete, and that the meeting was for the

purpose of electing trustees for the new consolidated distriet.

The first meeting of the new trustees took place on January 7
1914,
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<olu- >
s On January 26, 1914, a public meeting of the ratepayers of MAN.
ot by . JRASEC
| the new consolidated distriet was held for the purpose of seleeting KB
oty a site for a new school At this meeting also the plaintiffs Molison Vet
Jution loL1sox

| and MeKay were present. By resolution a site was adopted at
i arbi- WoonrA N D
the village of Argvle, in the former school distriet of Brant. Pur- s

school " -
. ]”4’ suant to this resolution the trustees purchased the site selected Mathers, C.J.
1913, A
thi On March 17 another public meeting of the ratepayers was
¢ this
fan) held for the purpose of deciding the kind of school that should
schoo

lat be erected on the new site.  Again the plaintifis Molison and
ation,
MeKay were present, but took no part in the meeting. The

‘“\‘ ]“: plaintiff Josling was aware that all the meetings referred to were
squeet about to be held and of the time and place of holding the same
Tt but did not attend
Ny On March 17 the trustees of the new school district passed
At a by-law authorizing the borrowing of $9,000 for the purpose of
3 and buying the site and ereeting and equipping the new school building
and of issuing debentures therefor.  This proposed loan was sub-
epart- mitted to a vote of the ratepayers comprised in the new school
district, pursuant to by-laws to that effect passed by the councils
i e of the municipalities of Woodlands and Rockwood.  The vote
as the took place on the 28th of April, and the by-law was carried.  Of
the ratepayers in the municipality of Rockwood 18 voted for the
9N (a by-law and 2 against.  Of those resident in the municipality of
he aaid Woodlands, 7 voted for and 16 against. Al the plaintiffs voted
lacleod against the by-law
"!:‘;”"" On May 8, 1914, the Department of Edueation assented to
this loan in the following resolution
Whereas the Consolidated School Distriet of Brant, No. 1703, is de
on sirous of buying a school site, building and equipping a school house for

a sum not exceeding $9,000, and for such purpose desires to issue debentures

idated
’ ; in the said sum of $9000

['wo And whereas it is expedient to assent to such loan under the provisions
g, but of sec. 219 of the Public Schools Aet
eeting I'herefore the Department of Education doth hereby assent to a loan

to the Consolidated School District of Brant \No. 1703, by an issue of deben

gz con tures in the sum of $9,000 for the purposes above set forth
it the (Sgd G. R. CoLowen
v the Minister of Education
riet Debentures were issued by the School Board, under its seal,
lary 7 to the amount of $9,000, and were presented to the Provineial

Secretary, who signed the same under the memorandum, * Issued
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under the provisions of the Public Schools Aet,” and affixed
thereto the Great Seal of the Provinee,

On June 20, 1914, the trustees sold the debentures issued for
£8,840, and on July 13, 1914, this money was paid over to the
defendant school distriet

On May 9, 1914, a contract was let for the building of the
new school on the site previously selected, the contract price
being 87,000,  The contractor commenced work at onee on the
building, and on July 25, the date on which this action was brought,
there had been work done and material provided for the erection
of the said building to the amount of about $6,000, and $910
of the moneys raised by the sale of debentures had at that time
been paid out

I'he contract ecalled for the completion of the building on
August 15, On October 13, 1914, it was completed, furnished
and oceupied I'he total cost of purchasing the site, building
and equipping the school, was as follows:—Site, $435; school
building, 87,216; outbuildings, $400; well, $117; fencing, $104
furniture, $405; vans for conveving children to and from school
SHOO

The defendants assert that the plaintifis have no title to bring
this action; that the consolidation of the defendant school distriet
was properly brought about, and that it is now a legal and subsisting
school corporation, and that, if all the provisions of the Public
Schools Act were not complied with in the steps leading up to the

consolidation, that the plaintiffs have by their conduct estopped

themselves from now complaining

I am inelined to think that the plaintiffs have no title to sue
in the character in which they have sued.  The people particu
larly concerned are the ratepayers of the several school distriets
as they were constituted before consolidation.  But the plaintifi
purport to sue on behalf of themselves and all other ratepayer
of the municipality of Woodlands, who may come in an
contribute to the expense of this suit.  No ratepayer of Wood
lands outside the boundaries of the former school distriet o
Macleod has any interest in this matter Either all the rat
payers ol the former school distriet of Macleod should be partic
to the action, or at least the plaintiffs should have sued not onl

on behalf of themselves, but of all ratepayers of that district
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No person appears to have been misled by the eharacter in which
the plaintifis have sued, and, as the defeet might be cured by
amendment, I will pass it over without further comment
Neither municipality appointed its arbitrator in the manner
required by the Publie Schools Aet I'he Aet savs that an arbi-
trator may be appointed upon a petition of six ratepayers, A
letter from a couple of trustees is not the equivalent of a petition

from six ratepavers, and cannot possibly be construed i com-

pliance with that provision. The award also falls considerably
short of being a compliance with sub-sec. () of see. 123

Had the plaintifis brought their action at any time befor
the debentures were issued and approved under the provisions of
see. 219, sub=see. (g), of the Aet, it is probable that they might
have succeeded.  That section, however, says that, after a loan
has been approved by the Department of Edueation and the
debentures have been signed by the Provineial Seeretary and the

Gireat Seal of the Provinee affixed thereto,

Such iture and seal shall be conelusive evidenee that such corpora
tion | lega i that all the | 1N resp to the

I loan and the 1w of such debentures have be mplied witl 1
of the correctness of the staten tor dorsement thereom nd the lega
of such deber hall be thereby conclusively established and its validit
shall not be questionable by any Court in this provinee, but the same shall
to the extent of the revenues of the sehool distriet ing the same, be a
good and indefeasible cecurity in the hands of an t-fide holder thereof

It would be impossible to use more comprehensive language

lature that, no matter

It was manifestly the intention of the Legis
what defects or irregularities existed in the formation of the
school distriet, onee a loan was approved by the Department of
Edueation and the debentures were signed by the Provineial
Secretary and sealed with the Great Seal of the Provinee, they
would thereafter constitute an indefeasible seeurity in the hands
of an innocent purchaser.

The situation here, then, is that debentures to the extent of
$0,000 are a charge against this consolidated school distriet, and
the |»|:‘\||II||~ now ask the Court to declare that this school dis-
trict has no legal existence.  From November, 1913, the plaintifis
were aware that the defendant school distriet and the trustees
thereof were proceeding under the belief that their legal con-
stitution was unquestioned.  They were aware of the negotia-

tions for the purchase of the school site and of the style of building

Morisox

Woonraxps

Mathers, 0.1,
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DosiNioN

PfMN to be erected upon it.  They were aware that a by-law had been
K. B carried for the issue of 39,000 debentures. They were aware
\l‘.n L that a contract had been let for the purpose of ereeting a school
' building upon the site selected, and that that contract was being

Woont A xps %
MIEANPE carried to completion.  They must have known that debentures

Ma 3 would be issued pursuant to the by-law, which had been sane-

tioned by the ratepayers on April 28, They must be presumed
to have known that, if the proposed loan was approved by the
Department of Education and if the debentures issued therefor
were signed by the Provineial Seeretary and sealed with the Great

Seal of the Provinee, pursuant to sub-sec. (g) of see. 219, such

debentures would become an indefeasible security.  They must

be taken to have been aware that these debentures would I {
sold and thereby pass into the hands of an innocent holder, and (
that the proceeds thereof would be paid out to the school con- §
tractor 1

Knowing all this, the plaintifis did nothing other than to

casually express disapproval, until July 25th when this action

was  launched Jefore that date they gave no  intimation 8
to any of the defendants of the objection upon which they now §
rely, or that they intended to raise any question as to the legality !
of the proceedings upon which the consolidated distriet depended a4
for its very existence It might be argued with a good deal of \
foree that it was the plaintiffs’ duty to disclose their objection n
at an earlier stage, and that their silence under the cireumstances W
was of that misleading character which estops them from now W

putting it forward. In the view [ take of this case, it is not

necessary to decide that question S
I prefer to base my judgment upon the effect of sub-sec. (g Y
of =ec. 219 of the Publie Schools Act °
It is contended that this sub-seetion at most only operates g
to cure defects and irregularities in so far as the debentures issued d
and sold are in the hands of a bona-fide holder. The bona-fides "
of the holder of these debentures is not questioned Even if :l|
such a contention be well founded, for the purpose of supporting
the debentures at least, the signature of the Provineial Secretary )
and the imprint of the Great Seal is *conclusive evidence that 1”
the defendant school distriet *has been legally formed.”  What ‘M

the plaintifis now ask is a deelaration that, although the defen
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dant school distriet is a legally formed corporation for the pur-
pose of sustaining the validity of its debenture issue, and although
such debentures have become a charge upon such school distriet
to the extent of its revenues, it has otherwise no legal existence,
and that the school districts of which it was formed are still
legally subsisting school distriets under the School Aet

The result would be that the three old districts would eleet
trustees :l“‘] '”"“"'l‘l to carry on '}I"“ ‘1'}“'“" as |<-I1|H'I'|\ 'Hn‘
consolidated  distriet, having no legal existence except for the
purpose of paying the debentures, would cease to conduet a school
What would become of the new school building and plant now
vested in, what would be declared to be, a non-existent corpora-
tion, I am at a loss to say.  The ratepayers within the boundaries
of what was the consolidated distriet would be taxed to pay the
£0,000 debentures, and would also be taxed for the support and
maintenance of their own particular schools

The ehief grievance of the plaintiffs is, I infer, a financial one
Two of them have no school children,  As to the third, the new
school is located about half a mile farther away than the old
school.  This disadvantage is more than compensated for by the
fact that the new school is much better and more modern in its
appointments, but also by the fact that, under the new regime
vans are used to convey the children to and from school. T have
much doubt whether even the dissentient ratepayers of Macleod
would weleome suecess in this action if they knew that the result
would be, not the hoped-for decrease, but an inerease of taxation

Be that as it may, the whole spirit and intention of the Public
Schools Aet is, in my opinion, opposed to the creation and main
tenance of a school distriet for the purpose of paying debentures
only and not for the purpose of discharging its legitimate funetions
of conduecting a public school.  When the organization of a school
district had reached the stage of issuing debentures pursuant to
a by-law sanctioned by the ratepayers, it wus manifestly the
intention of the Legislature that its legal existence should not
there

fter be questioned beeause of any antecedent informality

The plaintifis have stood silently by until circumstances have
arisen which make it impossible for the Court to grant the relief
asked, even if they would have been entitled to succeed had they
brought their action before their right to relief had been taken
away by operation of the statute.

MAN

K.

M

Woon
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MAN Having arrived at this conclusion, 1 have not considered the
i objections raised as to lack of parties
,“" e I'he plaintifis’ action will be dismissed with costs
Vetic lismissed
ALTA

NAKATA v. DOMINION FIRE INSURANCE CO

Y Aberta Supreme Ce Harvey, C.J., Scott, Stuart and Simmaons, JJ
March 26, 1915

1. Insvraxce (§ T C—56)—FIre iNsSURANCE—~CANCELLATION — N OTICE OF
RETURN OF PREMIUM
In order to validly eancel its policy of fire insurance under statutor
condition No. 19, Con. Ord., NW.'T,, ¢ 113, the insurance compan
must not only send notiece to the assured, but tender him the unearne
premiut even if the 1 ny's sub-agent had previous! witl
1 by the assured to hold the money for the purpose of proeurin
isurance elsewhere in the event of the company cancelling, the )
puny would not be relieved from the necessity of making the tende
or at least of causing him to be notified that the portion of the premiu
to which he was entitled was held at his disposal
2. Insvrance (8§ VI E—400)— 14 1wy riRE—Bawpy-novse—RiGHT or 3
COVERY—DEFENCE OF ILLEGALITY
\ fir stirance company cannot set up public mora v defence
v elaim under it \ wd upon premises d ibed therein a
porting ho v bawi «
] {nglo-C A.LJ lied
Statement \rrear from the judgment of Beck, J., in

favour of the plair

tiff for the amount of a policy of insurance

. T. Jones, for the plaintiff (respondent

1. H. Clarke, for defendant company (appellants

o e Harvey, CJ., agreed with Scorr, J
e Scorr, J The grounds of appeal relied upon by defendm
company  are: (1) That the premium upon the poliey had ne

been paid by the plaintiff; and (2) that the defendant compa

had cancelled under the powers contained in it

On January 30, 1913, plaintiff’s husband applied, on her b

half, to one Carr, the agent of another insurance company, f

insurance upon the property comprised in the poliey in question
Carr informed him that his company would not aceept the ris
but he then offered to endeavour to place it with another eom
pany, and he was instructed to do

applied to Tavender & Co., the

s0. On the same day |
defendant company’s gener

agents at Calgary, who aceepted the application, and on tl
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day issued the poliey and delivered it to him. He had received

$10 from the plaintifi’s hushand on account of the premium, and
on February 8 the latter paid him 870, being the balance of the
premium, and received the poliey

Ihe premium of 880 was not paid by Carr to Tavender &

|

dealings between them with respect to premiums or on other in-

but there appear to have been numerou

1
Co. In actual ¢

surance negotiated by him for defendant company, and ther
was a running account kept by Tavender & Co. in their ledger
in which he was charged with the premiums and eredit given
him from time to time for payments made by him on account
imd for his commissions upon the premiums In that ledger
weount he is charged with the amount of plaintiff’s premium

S$80), and eredited with his o is=ion thereon (812

Carr may have been the agent of the plaintiff for the purpos
of placing the insurance with the defendant company, but, in

v view, the evidenee clearly establishes that from the time it

W placed he was the agent of the latter. He was so styled
upon the poliey when it was issued.  In a letter from Tavender

& Co. to defendant company’s head office, on February 10, e
specting plaintifi’s insurance, he is referred to as it ih-agent
and in a letter from Tavender & Co. to him on February 8, which

I will refer to later, he is, in effeet, instructed to take the neee

iry steps to cancel plaintiff’s polic)

I'he facts 1 have stated appear to me to be sufficient to charge
the defendant company with receipt of plaintifi’s premium.  Even
{ the receipt of it by Carr is not in itsell sufficient, the ecourse
of dealing between himsell and Tavender & Co. was such as to
charge the latter with its receipt.  One of the conditions of the

poliey is as follows

19, The insurance may be terminated by the company by giving notiee
to that effect, and, if on the eash plan, by tendering therewith a ratable
proportion of the premium for the unexpired term, ealeulated from the ter
mination of the notice; in the ease of personal serviee of the notice, exeluding
Sunday, shall be given. Notice may be given by any company registered

der the ovisions of Foreign Companies’ Ordinance and having an agency
n the Territories, by registered letter addressed to the assured at his last

post office address notified to the company, and where no address notified
then to the post office of the ageney from which application was received
ind where such notice is by letter, then ten days from the arvival at any
post office in the Territories shall be deemed good notice And the poliey
shall cease after such tender and notice aforesaid, and the expiration of

the five or ten days, as the case may b
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Fhe insurance, if for cash, may also be terminated by the

by giving written notice to that effect to the company, or its authorize
t, in which case the company may retain the customary short rate fo

time the insurance has been in force, and shall repay to the

th wssured th

balance of the premium paid

Upon issuing the poliey, Tavender & Co. at onee notified the
head office of defendant company, and on February 4 the latte
wrote them, asking for further information about the risk and
suggesting that the policy should be cancelled

On February 5
Tavender & Co. wrote Carr, as follows,

respecting it
\s advised you by telephone to-day, the head office have asked |

immediate cancellation of above policy.  Kindly arrange to let us have th

by return mail and very much oblige

On February 8 Carr sent the following notice to the plaintifi

v by registered mail

Please take notice that your policy of insurance, No. 13278, of tl

Dominion Fire Insurance Company, covering for $2,000 on sporting house
is cancelled on the Sth February, and will not be in force after that dat
I have to request the return of the above number policy of insurance

H. Canr, Agent
On February 10 Carr wrote Tavender & Co. as follows

I am in receipt of your favour of the Sth inst. with reference to the em

cellation of the above-numbered poliey. 1 have

sent o registered lett

to the insured cancelling same on Fe

iry Sthoand requesti

of the policy here for cancellation
H. Carr, Agent

No tender was made by either the defendant company o

Carr to the plaintiff of the proportion of the premium for the

unexpired portion of the term; nor was any offer made to her

either directly or indirectly, to return her any portion of th

premium.  Carr, however, states that on January 30, after
Tavender & Co. had aceepted the application, he told plaintiff
husband that the policy might be cancelled, and asked the latte

whether, in such ease, he (Carr) should return the money o

retain it, and place the insurance in some other company, an
that the latter told him to place it in another company. Th
latter denies that anything was said to that effect Carr als
states that he endeavoured to place the insurance elsewhere, bu
he was unable to procure another company to accept it. The
plaintifi: did not receive the notice of cancellation nor did she
become aware of it until after the fire, which took place on May 2

following
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Although Tavender & Co. received notice from Carr on

February 10 that he had cancelled the poliey, it was not unti
March 22, some six weeks afterwards, that they eredited hi
account with the amount of plaintifi’s premium and debited him
with the amounts of his commission thereon

It is, in my view, open to serious doubt whether the notiee
of cancellation given by Carr is one within the conditions referred
to. The condition provides that where, as in this case, the notice
is sent by registered mail, the policy shall cease at the expira
tion of ten davs from the giving of the notice, whereas the notiee
given by Carr expressly states that the poliey shall not be in
foree after the date of the notie It, therefore, plainly diselose
the intention to cancel it in a manner not authorized by the
condition, and it is, at least, open to question whether the de
fendant company should be held entitled to rely upon it as a
notice of cancellation in the authorized manner

Even if the notice were held to be sufficient for the purpose
I am of opinion that, by reason of the fact that no tender wa
made by either defendant company or Carr of the portion of
the premium to which plaintiff was entitled or any offer made
by either to account to her for same, the insurance was not termi-
nated.  Even if Carr's statement to the effeet that he was
authorized to hold the money for the purpose of procuring insur
ance in another company is aceepted, the defendant company
would not thereby be relieved from the necessity of making the

tender, o of ecausing her to be notified that the portion

of the premium to which she was entitled was held at her dis

posal.  The effect of Carr's statement is that he occeupied the

wosition of defendant company s agent to terminate the in
surance and of plaintifi’s agent to receive the moneys to which

she was entitled. It was, therefore, not only his duty, at

to notify her that the money was held at her disposal, but it
was also the duty of defendant company either to see that she

wias s0 notified, o

that the money was returned to her. Had
she received the notice, there was nothing to lead her to any
other conclusion than that defendant company had not only
terminated the insurance, but also intended to retain the whole

of the premium paid by her

The appeal should be dismissed with costs
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Steart, J., agreed with Scorr, J

SIMMONs, J The plaintiff sued the defendant company for
S1,700 on an insurance policy, dated January 31, 1913, insuring
the plaintifi’s house and contents for $2,000,  The plaintifi’ elaims
the premises were destroved by fire on May 22, 1913, while the
sald poliey was in foree

I'he defendant company sets up as defences

I'he policy is void as the premises were described in the poliey a

x sporting house,” and were used as a bawdy-house. (b) The premiur

had not been paid, and this was a condition precedent to the coming into

cancelled by the defendant
company prior to May 22, 1913, when the premises were destroyed

effect of the poliey; and the said policy

I'he learned trial Judge found as a fact that the premium
had been paid, and that there had not been a caneellation of the
policy

Following Morin v. Anglo-Canadian Fire Ins. Co., 3 AL.R
121, a decision of the Court of Appeal of this provinee, the learned
trial Judge refused to give effect to the defence that the con
tract was void on the ground of immorality.  From this judgment

the defendant appeals.  E. F. L. Tavender Co., Ltd., was the

agent of the defendant company at Calgary. A, H. Carr wa
an insuranee broker at Calgary, who, at various times in the
course of business, sent to Tavender & Co., Ltd., application
for insurance from his clients, when the company or companie
represented by Carr could not accept the risks.

The defendant company had a policy of insurance on the
property in question in favour of a former owner, and which would
expire on February 5, 1913, The defendant’s husband brought
this policy to Carr, who had the same cancelled, and took an
application for the poliey in question, and was paid $10 on account
of the premium. The property in question was used by the

owner a

a bawdy house, and was deseribed in the application
for insurance and in the poliey issued by the defendants as “ A
Sporting House.”  On February 8, 1913, the plaintifi’s husband
p:llll the said Carr $70, which was the balance due from the
plaintiff for the premium, and Carr delivered to him the polic
in question.  On February 4, 1913, the company, from their hea
office in Toronto, wrote their agents, Tavender & Co., Ltd., at
Calgary, making inquiries about the property insured, and sug
gesting that, if the property was not ** Under absolute police pro
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teetion,” they would consider the agent was not treating them
fairly, if he did not eancel the business at once

On February 8, subsequent to the payment to Carr of the
balance of the premium and delivery of the poliey by him to the
plaintifi’s  husband, Tavender & Co., Ltd., telephoned Carr,
asking him to eancel the policy and return it to them, and also
wrote Carr on the same day confirming the telephone message
Carr thereupon wrote the plaintiff, the same day, advising her
that the poliecy was caneelled on that date, and requested her
to return to him the said policy.  The letter was registered, but
was not delivered to the plaintiff, and was returned through the
post office to Carr on March 1, 1913

Mr. Massie, president of the defendant company, says that
Carr never was the agent of the company; and that Tavender
& Co., Ltd,, had authority to issue policies, but that, in regard

to this elass of risk, his authority was limited to the extent that
the policies “were subject to aceeptance or being declined by the
head office Massie says the company had not received the

premium, but that the non-payment of premium had nothing to
do with cancellation of the risk. Carr says he had for some
vears a standing account with Tavender & Co., Ltd., for insurance
turned in by him as a broker, and the premium in question went
through in the ordinary way

The page of Tavender & Co., Ltd., ledger, ex. “ 12" is the ac-

count from December 2, 1911, until September 1, 1913, and
shews a debit to Carr, on February 14, 1913, of 880, and a eredit
of $12 on account of the policy in question, and on March 27
a eredit of 812 and a debit of $80

On January 31, 1913, the date on which the poliey issued,
Carr is eredited with 94¢. and debited with 16e. on account of
S1.10 re

te on the insurance poliey on the same property, which
was cancelled on that date. The defendants wrote Carr in-
structing him to ecancel the poliecy. These instructions carried
with them the burden of performing the necessary things pro-
vided by the contract in order to effect cancellation. They had,
in the course of business, charged Carr with the premium.  They
did not put Carr in funds to repay the premium, and they did
not indicate to him that they would make a cross entry in their
books crediting him back with the premium less the commission,
and they made no such cross entry until March

ALTA
S.C
NAKATA
Dosision
Fixe
Ins. CO

Simmons, J.
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My, Campbell, then in charge of the office of Tavender & Co.,
Ltd., says:—" At the time the policies are issued, we make an
entry charging the broker with the amount of the premium less
the commission.”  In the result, then, Carr was not even in a
position to hold the premium for the plaintiff, pending re-insur-
ance, as the effect of the account, having regard to the course of
business between Carr and Tavender & Co., Ltd., was that the
same had been paid by Carr to Tavender & Co., Ltd

Between December, 1911, and September, 1913, payments in
cash by Carr on this account oceurred three times only—namely,
December 12, 1911; March 6, 1912; and May 22, 1913, the last
being the only one that squared the account. In view of this
account and the evidenee of the course of business between Taven-
der & Co., Lad., and Carr, the finding of the trial Judge is abso-
lutely correct, as to the payment of the premium to Tavender
& Co., Ltd,, by Carr: Bell v. Hudson Bay Ins. Co., 44 Can
S.CLR. 419.

It was not repaid to Carr—that is, the premium less $12

commission was not credited back to Carr until March 27—and
Carr is debited with a balance of $67.06, which was balanced by
a eash entry of $67.06 on May 22,

Carr says that, when he took the application, the plaintifi’s
husband was told that it was subjeet to eancellation, to retain
the premium for the purpose of replacing the policy in another
company, and that he failed to get another company to aceept
it.  There is no evidence that he communicated this to Tavender
& Co., Ltd., at the time the policy was issued, or up to February
8, when the notice of cancellation was sent.  Carr does say that
he had conversation with Tavender & Co., Ltd., about the time
that the fire took place, in regard to getting the policy back, and
that he told Mr. Campbell, a member of the firm of Tavender
& Co., Ltd., that the money was in his hands, waiting for the
plaintifi. to call for it.

The statutory conditions endorsed on the policy are the statu-
tory conditions in foree in this provinee, ¢h. 113, Con. Ord. NNW.T.,
and see. 19 preseribed the method by which a poliey may be termi-
nated. A tender of the ratable proportion of the unexpired
premium must accompany the notice, which, in the case of a
foreign company registered in the provinee, may be made by

registered letter addressed to the

ssured at his last post office

21 D.LR.
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address, notified to the company, and, in the absence of such,
then addressed to the post office of the ageney from which the
application was received, and which notice shall take effect ten
days after arrival at such post office, and the policy shall cease
after such tender and notice as aforesaid.

Even if assumed, in favour of the defendant company, that
Carr was agent of the assured for the purpose of receiving notiee
of eancellation, failure to tender to Carr the unearned premium,
or to eredit him with it at the time, is fatal to their attempted
notice through Carr of cancellation

I do not think there is any valid ground, however, for ques-
tioning the finding of the learned trial Judge to the effect that
Carr was not the agent of the assured for the purpose of receiving
notice and tender pursuant to see. 19.

An intention on the part of one of the parties not communi-
cated to the other party cannot alter the construetion of a con-
tract aside from its effect as to fraud or mistake: Reliance Marine
Ins. Co. v. Duder, [1913] 1 K.B. 265.

What took place between Carr and the hushand of the assured
in regard to any such arrangement was not communicated (if
at all) at least until after February 8, and the defendant cannot
rely upon it as affecting the rights of the parties

The defence that the policy was void on the ground that the
contract was an immoral one is governed by Morin v. Anglo-
Canadian Fire Ins. Co., supra, and, therefore, fails, 1 would
dismiss the appeal

Appeal dismissed

ROWLAND v. CITY OF EDMONTON.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J ., Idington, Duff, Anglin
and Brodeur, JJ. February 2, 1915

L. Depteation (§ 1 A—3)—MobE AND EFFECT—ANIMUS DEDICANDI—PUBLIC
UsER—Errect
In order to constitute a valid dedication to the public of a highway
by the owner of the soil there must be an animus dedicandi of which
the use by the public is merely some evidence; publie user does not
create a presumption of grant or dedieation
[Mann v. Brodie, 10 A.C. 378, 386, applied; Rowland v. Edmonton,
20 D.L.R. 36, reversed.|
2, Depication (§ 1 C—15)—By muNicieaniry—Presvamprrions — Buiping
HIGHWAY

The spending of a sum of money by the government and the munici-
pality on the plaintifi’s land by building a highway wider than the
withorized or reserved width and so encroaching on the plaintiffi’s land
does not create a presumption juris ef de jure in favour of dedication,
even if acquiesced in by the owner

[Rowland v. Edmonton, 20 D.L.R. 36, reversed. |
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Arrear from the judgment of the Appellate Division of the
Supreme Court of Alberta, 20 D.L.R. 36, reversing the judgment
of Harvey, ()., at the trial, and dismissing the plaintiff’s action
with costs

Ewart, K.C., and . B. O'Connor, for the appellant

Bown, K.C., and 0. M. Biggar, K.C',, for the responden

Sk Craries Frezearriok, Cuo—1 ean find no evidence of dedi-
cation by the plaintiff, appellant, and there certainly is no justi-

n for reversing the trial Judge on this finding of fact

fica

A= pointed out by Mr. Justice Idington, the requirement
of the loeal statute were not complied with and the mere grant
or spending of a sum of money by the Government and the
municipality on the plaintifi’s land to build a highway does not
create a presumption juris el de jure in favour of dedication even
if acquiesced in by the owner.  The mere user by the publie does
not create a presumption of grant or dedication. In order to
constitute a valid dedication to the public of a highway by the
owner of the soil it is elearly settled that there must be an inten
tion to dedieate, there must be an animus dedicandi of which the
user by the public is evidenee, and no mor Mann v. Brodic
10 App. (
Brockman, [1914; A.C'. 338

The appeal should, therefore, be allowed with costs here and

378, at 386, See also Folkéstone Corporation

in the Courts below and the judgment of the trial Judge restored

IpixaTon, J.-—The appellant secks to enjoin respondent from
trespassing on certain lands which were granted by the Crown
to him in I887, when part of the North-West Territories, but
which are now in Alberta. By virtue thereof he became regis-
tered owner on June 15 of said year.  Over part of these lands
there was a trail known as the “ Edmonton and Fort Saskatehe-
wan Trail Prior to said grant there had been enacted the
North-West Territories  Aet It had then become ch. 50 of
R.S.CL, 1886, By see. 108 thereof the Governor-in-Council, upon
notice from the Lieutenant-Governor that it was considered
desirable that any particular thoroughfare or public travelled
road or trail, in the territories, which existed as such prior to
anv regular survevs should be continued as such, might direet
such to be surveyed by a Dominion land surveyor and thereafter

might transfer the control of each thoroughfare, public travelled
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road or trail, according to the plan and deseription thereof, to the
Lieutenant-Governor in Couneil for the publie uses of the terri-
tories.  The grant of said lands to appellant probably was subject
to the exercise of said power

Said =ee, 108, however, was repealed by 60 & 61 Viet. ¢h. 28
see. 19, which was substituted therefor

I'his later enactment was muech longer and more speeific
n regard to what might be done under it, and provided a number
of steps to be taken in respeet to the results of such a survey hefore
ts becoming effective Amongst other things to be done with
he return of such a survey was the filing of it in the land titles
office for the distriet. 1t scems clear that it was not until that
ind other things were done that the road or trail so surveyved
could be transferred to the Lieutenant-Governor for the use of
the territories, and even then it was subjeet to any right which
might have been acquired under letters patent issued previously
to sueh transfer

Subesee, 2, of said see. 19, is as follows

2. The width of such road or trail shall be one chain or sixty-six feet
iking the survey the surveyor shall make such changes in the loea-
tion of the road or trail as he finds necessary for improving it, without

he er, altering its main direction
it is exeeedingly doubtful in face of the certificate of title
which in absence of the letters patent is our only guide to con-

of, if there ever could have been a survey made under

tents t

this seetion interfering with the apparently absolute grant to the
ippellant, But it is shewn that in fact a Dominion land sur-
evor, in 1901, did make a survey of this trail, but how he eame
to do it or by what authority he presumed to do it is not ex-
plained.  He was ealled as a witness and tells, amongst other
things, that when done the plan thereof was sent to Regina

I'he said sece. 19 required any such return when approved
by the Surveyvor-General to be filed in the Department of the
Interior,  Nothing of that kind seems to have been done or
ittempted It never was filed in the distriet registry office and
it seems quite elear that it was null as regards any legal effect
hercin or elsewhere as governing the right of any one

It is simply beeause it seems to have been one of the many
curious things put forward in answer to appellant’s elaim herein

as helping to establish an alleged dedieation by him or something

|
!
i
|
!
|
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that might estop him from elaiming the part of his land =o granted,
now in question, that 1 notice this proceeding alleged to have been
taken under said statute

He sold ten acres of his lands to a Mrs. Sinelair, and in his
deed thereof, as appears by the certificate of title to her in 1902,
deseribed same as bounded in part by the northern boundary of a
surveyved road along the north side of Rat Creek. A plan of this
part was drawn by same surveyor and is said to have been an-
nexed to the deed

It appears that in the plan of survey of the said trail the said
surveyor had taken it upon him to make the proposed road

allowance

arly two chains wide at this part instead of only one
chain as the statute required, and this illegal and improper dealing
with another man's property, without calling his attention to it
or asking his consent, it is elaimed so appears on the plan as to
constitute an act of dedication by him

The deed was sent to him at Battleford, where he lived, for
exceution and then executed and returned.  The mark of
road allowance or boulevard thereon ean be under such e¢ii um-
stances no evidence of dedication of this part of the land in
question or foundation for any estoppel.

Then in 1903 the appellant agreed to sell to MeDougall &
Secord the remainder of said lands at <o much an acre, and, in
course of that transaction, came to discover, by reason of the
amount of acreage that would have to be paid for by the pur-
chasers, that he was short of the price he expected.  That led to
correspondence with the Department of the Interior demanding
compensation, answered by referring him to provineial authori-
ties, who failed to recognize that way of looking at matters. He
was forced, by these cireumstances, to conelude his bargain by
deduceting from the price the acreage cut off by this illegal survey.
And in his deed, as 1 infer from the certificate of title issued to
MeDougall & Secord, the land sold them was deseribed by de-
seribing his original grant of lands and exeepting therefrom that
ten acres sold to Mrs. Sinelair “and also saving and excepting
thereout a surveyed road erossing the said land hereby deseribed.”

It is again said this was a dedication. 1 fail to find anything
therein of dedication. Some people might be tempted to call it

something else if anything but blundering of some one.
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The appellant lived at Battleford still and so exceuted the
deed there, but never abandoned in any way his right to the pro-
perty.  No one acting on behalf of the respondent ever had
oceasion to consider these deeds or |A§1|~|l':l!iu||~ or is able to say
he acted upon them, and thus as an estoppel enuring to respon-
dent it is out of the question for it to claim thereby.  The legal

presumption that every one is supposed to know the law might

well, coupled with the faet of a trail having existed there, be sup-
posed to have probably induced appellant to be reconciled to
losing sixty-six feet in width for a road such as the statute
above quoted seemed to make a possible provision for

Even if in striet law it could not have been at one time foreed

from him, there were other considerations such as his sale to these

people, needing a road, which may well be looked at as tending to
constitute a dedieation or laving a foundation for inferring that
much

But bevond that I fail to see how it is possible to find in this
appellant’s conduet anything which could be fairly construed into
an actual dedieation by him of anything more than the common
width of road allowance so generally and extensively in use in the
west

The defendant’s streets did not then extend out there, and no

inference can be drawn in law from what has transpired sinee in
way of offer to dedicate or aceept such dedieation beyond the said
sixty-six feet in width.,  Defendant has since, on the north part
of this land, but’in no way extending further south from the said
northerly limit of the surveyed land than sixty-six feet, expended
some money thereon to render it a highway. It has been travelled
upon that much but the remainder now claimed herein is a foun-
derous piece of land unfit for use as a road.  The expenditure of
public money may, under the statute, constitute so much of the
land as o improved thereby, a publie highway, but not beyond.
The appeal should be allowed with costs here and in the
Courts below and the judgment of the learned trial Judge be

restored,
Derr, J.—1 concur in the result.

ANGLIN, J., for reasons given in writing, was of opinion that

the conelusion reached by the trial Judge was right, and that his

Judgment should be restored.  The plaintiff to have his costs both
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C“ﬁ in this Court and in the Appellate Division of the Supreme Court
S of Alberta

Rowrasn

Crey o allow the appeal

Envoxtox

Appeal allowed with cost

N.S DUNHAM v. CAPE BRETON ELECTRIC CO
< ( \Nora Neotio Supreme Court, Niv Chavles Townshend, €., CGral b
" ol h ' 1. lanua 12, 1915
I, STREET RAILWAY § 111 B—25 OPERATION —DUTY AND CARE-—NIRUCK

BY STEP OF CAR-— LAty

A plaintifh suing o street railway company for e
step of a car while at the side of the track is not entitled to
the question of negligenee  submitted  unless  he has establ
ome reasonable proof want of due care by the compan i
vients
Statement Action by plaintiff, an infant, suing by his next friend,

against the defendant company, elaiming damages for injuries
sustained by reason of the alleged negligent and unskiltul oper
ation of a car of the defendant company.

This was a motion on behalf of plaintifft to set aside the
verdiet for defendant or for a new trial

T. J. N. Meagher, for appellant

H. Mellish, K. and H. Ross, K.C., for respondent

Ly Stk CHarnes Towssuesp Cu,:—The learned trial Judge has

not, in my opinion, properly and sufficiently instrueted the jury
in this case. It was an action for negligence on the part of
the defendant company resulting in serious injury to the plain-
tift. At the outset, in his charge, the jury were told;

But in regard to the evidence itself | m-‘\ state to vou that |

wa
|

tically see no evidence of negligence in the company whatever,  After
Ul if there is any negligence at all, | don’t know what it is, but if there

gl

s ANy nee at all the defence has rebutted it by the evidence of

the boy named Gratto and 1 shall deal with the circumstances of Gratto's

evidence and the evidence against him

Now, it is submitted that if the learned Judge held the strong
opinion so expressed he should have withdrawn the ease from
the jury and dismissed the action. He does not do so, but com

ments on the evidenee in very emphatie language against the

21 D.LR.

Brooevr, J., also, for reasons given o owriting would
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pla. iff and rveiterates his alveady expressed views as fol
Jows:—"*1 must eonfess 1 don’t see any negligence whatever.”’
Again, “*From my point of view there are no damages—from
v point of view, there is no negligence,

Under such direetions it is hard to understand that the jury
vere in a position properly to appreciate the issues they were
to decide, for the Judge had told them there was no evidence
whatever of negligenee which, of course, was the foundation of
the ease. It is true he does say *“but then it is a question for
ou;’" which statement, in view of his previous deelaration, and
the absenee of any instruetion as to what amounted to negli
genee, could not have fairly made the jury understand what
they were to try,

Now, with all deference, 1 think there were issues which
should have been submitted to the jury in the usual way in
cases of negligenee.  First, were the company guilty of negli
genee and in what vespeet? There was evidence on both sides on
this question.  The plaintift produced witnesses who swore that
the gong was not sounded at the erossing as the company wer
obliged by law to do. This was denied by the defendant com
pany’s witnesses,  Again, the plaintiff swore that he was walk-
ing alongside the track and if the motor man had been stand
ing in his place he ought to have seen the plaintiff.  Other

witnesses for the plaintiff say they saw the boys at the bottom

{ the street. Agnes Tait says:
I'he children left the sleigh at the crossing and the ear was just
n ocoming around the turn and | did not see the childven any more
until 1T saw the boy down when he was struek with the ear, The boy was

inst a few yards from the car when | last saw him before he was struck

The motorman swears that he was standing up and saw no
hoys on the track or alongside. Now these statements on the
part of plaintiff, if believed by the jury, afford evidence of
negligence and it was for the jury to decide. The next ques-
tion which should have been submitted was the matter of eon-
tributory negligence. On this question there is most confliet-
ing evidence. If plaintiff and his witnesses arve to be believed
he was just “‘erossing the track when the ear came and struck
me.”” On the part of the defence the boy who was with him is
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produced who swears that the plaintifi got on the step of the
car to steal a ride and in jumping off after the car started he
fell under it and was injured. It was of great importance to
have the jury’s finding on this point but we ave left in doubt
as to whether the jury believed there was no negligenee on tha
part of defendant company or that the plaintift by his own
negligent aet, brought the injury on himself,  Then, there
was the thivd all important inquiry, whether the defendant com
pany could have avoided injuring the plaintiff notwithstanding
his contributory aect it they believe the defendant company s
witness

It appears to me, taking the instruetions as a whole, and
in view of these grave omissions the result of the trial is un
satisfactory and that the verdiet of the jury should not stand,
and that a new trial should be ordered, and this motion should

prevail with costs

Gramawm, Ko I have come to a different conclusion. 1
coneur in the opinion which will be read by Mr. Justice Drys
dale. I wish to add that the aceident did not happen at a eross

ing and there was, therefore. no neeessity for ringing the gong

Russen, o I think there should be a new trial in this ease
but I have considerable doubt whether 1 could agree with the
learned Chief Justice as to the gronnds on which it should be
ordered. 1 do not think the evidenee was fairly stated to the
jury.  Speaking of the plaintiff, the learned Judge says: ““He
stated that he did not know anything about it™" (the accident)

except that he was struck by the ear and lost his recolleetion. ™
There was nothing in the evidence of the boy to warrant this
statement of the learned Judge which does not moreover seem
wholly consistent with what he says of him in another part of
the eharge when arguing against his elaim for damages: “‘He is
bright and gives his evidenee perfectly well.”

In commenting on the evidenee of the other bov, | think it
would have been fair to eall the attention of the jury to his ad

mission in the beginning of his cross-examination that he had

on the day before the trial said to the plaintiff that, ** He did not

see him steal a ride on the car.”” The gist of the defence was

(21 D.LR.
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that the plaintiff had been stealing a ride on the car, and was
thus himself wholly responsible for the aceident

[ cannot think that the evidence was fairly placed before the
jury. The verdiet may or may not have been correet but when
the Judge undertook to present the evidenee to the jury I think
it was of the utmost importance that he should have presented

it fairly

DRryYSDALE, J. :—This is an action charging negligence against
defendant company wherein it is charged that such company so
negligently managed or ran its tram ears in the town of New
Aberdeen as to cause injury to plaintiff

The jury found for the defendant company on this issue
and complaint is made before us of the learned Judge’s charge
to the jury., Whilst it is true that the charge may fairly be said
to be almost if not altogether a directing charge—that is to say,
a charvge strongly expressive of opinion that in the view of the
learned Judge there was no proof of negligenee submitted in
the ease. that eaused or contributed to the accident complained
of—still sueh a charge is not objeetionable if on the proof ther
was nothing to be submitted to the jury in support of the aetion.
I have asked over and over again what is velied upon here as
want of due eare under the cireumstances disclosed affecting the

i its servants, and 1 have been unable to discover

company «
what is relied upon other than that the plaintiff boy was in som«
way hit by the street ear. The plaintiff is not entitled to have
the question of negligenee submitted unless he has established
by some reasonable proof want of due care by the company o1
its servants.  This, T venture to think, cannot be found in the
case as presented. Sinee the argument, 1 have read and re-read
the ease as printed and T am of opinion that the question raised
against the charge cannot avail plaintiff as I think it a case that
should have been withdrawn from the jury for want of any
primi facie proof of negligence

It seems clear the boy was struck by the step of the car and
that he was picked up on the street side. He says himself he was
crossing the track, that the step struek him in the back. How,

and why. this happened is not explained. He could not have
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N.S. been in front of the car if the step struck him, and he is picked
8.C up on the street side.  The ear had shortly previous pulled away "
Disnay  Trom a erossing-stop, was on the main road, and was proceeding (o

: up hill slowly, and no suggestion is made as to any want of eare
Capl

BRETON in the management of the ear whilst slowly moving along the lip
Ervcmie Coomain street.  Beyvond the faet that the boy got in contaet with of
. Sir Charles the step of the ear there is no suggestion of anvthing wrong, and t

wishend, C.J, . 0

certainly no definite allegation against the ear or its manage bt
ment or against the men in charge thereof. 1 would dismiss the p
H"ll‘;’l. ‘].
Appeal dismissed, withou!l costs “
ff
1
MAN, Re PHILLIPPS & WHITLA
CA Wawitoba Court of Appeal, Richards, Perdue, Cameron and Hage 1A ”
January 5, 1915
I
1. Sovtcrrors (§ 11 ¢ il COMPENSATION—CONTINGENT FEF
In the absence of a contract made under the provisio f1 Law
Society Act, Man., between solicitor and elient, there is no authority o~
for fixing the remuneration of a solicitor upon the basis of a mmis
sion or percentage of the amount recovered: a solicitor’s fee on settle to
ment in o matter where large interests are involved may bhe taxed by
malogy to the usual allowanee for connsel fees rs
| Re Phillipps and Whitla, 12 D.LR. 106, 23 Man. LR, 92, referred Ti
to
2, Sortcitors (8 11 C—=30) —CoMpPENSATION—FEES—TAXATION ArPEAL .
FROM Te
Where an appeal from a taxation between solicitor and
been taken to the Court of Appeal which Court remits the mat :
the taxing officer with directions, the rvight of appeal still r al
from the new eertificate or report of the taxing officer following the hil
rehearing of the matter hefore him
Turnbull v. Janson, 3 C.P.D, 264, referred to pa
§, Soricrrors (8 11 ( 0 COMPENSATION—TAXATION OF COSTS nmi
In respect of a charge made in a solicitor and elient hill for a e to
viee which by the tarifl of costs is to be fixed in the discretion of the
taxing oflicer, testimony of other solicitors practising in the same en
locality is not admissible to prove what would be a fair and usual fr
charge for the serviee in question but the taxing officer is th exereise '
his own diseretion in the matter an
| Howard v, Burvows, 7 Man, L.R. 181, distinguished wi
Statement Areear from order of Galt, J., 20 LR, 314, 18
H. F. McWilliams, for the appellants. e
A. B. Hudson, for the respondents. h

Riciarns, J.A., concurred with Perove, J.A.
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cked Perove, J.A.:—This is an appeal from the taxing officer in MAN.
way espeet of a matter which has already been considered by this C.A
ling Court.  The facts arve fully set out in the report of the pre- iy
care vious deeision of the case and need not be vepeated,  See K Phil- - Puniees
the lipps & Whitla, 12 D.L.R. 106, 23 Man. LR, 92. By the order '
with of this Court made on that appeal the matter was referved back sl

to the taxing officer to re-consider the fee of $3.500 which had

heen allowed by him on the previous taxation as a fee on settle

nent.  In pronouncing this order the majority of the Court, all

of whom gave written expressions of their reasons for judgment

“ intimated that they considered the fee allowed by the taxing
officer to be exeessive and not fixed in aceordance with the prin
dples of the tariff,  Pursuant to this order the taxing officer re
considered the eharge in question.  He has reported that he has

A seen no reason to change his mind as to the amount that should
he allowed, and he has again allowed the item at $3.500.

Law In his report the taxing officer refers to RSN 1913, ¢h. 111

‘.I.‘A;‘.'\ see. 71, which provides that, ** Every barrister shall be entitled

ttle to sue for fees due to him.”" He then goes on to say: **The bar

Lh risters could have sued for their serviees and proven their elaim

rred The item before me, although in a solicitor and elient bill of
costs has been admitted to he, and has been treated as, a counsel

Fos fee all through this referened

has When this matter was before this Court on the previous

,myl‘\, appeal no suggestion was made that it was a counsel fee. In the

the hill of costs the charge in question, which covers nearly five
pages of the Appeal Book, is headed ** Negotiations for settle
ment,”” Tt then sets out a series of interviews with the solici

‘vli:.- tors for the defendants in the suit of MeGibbon v. Oldficld, and

me enumerates the letters written to the elient, the letters received

il

o o from him and perused and considered, telegrams sent or received
and attendi nees and consultations with different parties. It ends
with the words: ““Fee on settlement us per negotiations, October
18th to Noveniher 24th; $8480.11."" A glanee at the

serviees enumerated under the above heading is sufficient to

oS

shew that it covers and is intended to cover solicitor’s work
only.  As Mr. Justice Robson pointed out in this case when he

gave the solicitors liberty to deliver an itemized bill, the only
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MAN. anthority for allowing a fee on settlement is the memorandum tot
A on p. 10 of the tarift which sayvs: Ve

':‘7 Lo When it s proved that proceedings have heen taken by solicitors out ane

Puieeiees  of Court o expedite procecdings, save costs, o« ise aetions to |

& Wi e allowanee to be made therefor in the diseretion of the taxing ofticer

o=, See Cameron on Costs, p. 424 »n.h

Wit

It was under the above authority that the charge was inserted
and sought to be taxed. It is sufficient to say that it is not a !‘l'v“
counsel fee, and that it covers the services of solicitors and not !
those of counsel, T may add that if the item were regarded as @79
a counsel fee, even a counsel fee, in the absence of an agreement !
fixing the amount, must be just, proper and reasonable, all the :;'I:I
cireumstanees being taken into account

The solicitors had recovered from the defendants the sum thix
of $3,870, which they had in their hands, The taxing officer in the
his report expresses the opinion that the evidenee he took shewed aut
that the elient expeeted that this money would be retained by —
the solicitors on account, and therefore the elient must have The
thought that their bill would execed that sum.  This does not —
appear to me to have any bearing upon the question. In the per
absenee of a contract under the statute, the elient is not hound the
by any estimate he may have formed as to the amount his solei allo
tors would demand or be entitled to recover valt

The taxing officer reeeived the evidenee of three members achi
of the profession, of standing and experience as ‘o what would solic
he a reasonable sum to allow for condueting the settlement.  1f offer
the item in question were one of common ocenrrence, such as a xam
matter of simple conveyaneing, one as to which there was no inte
presevibed tariff, members of the profession might, 1 think, be ing
asked what was the usual or eustomary charge made in such a
case: Howard v, Burrows, 7 Man. L.R. 181, 185, But the pre offer
sent charge is made under a provision in the tavift and the taxing abol
officer must exereise his own diseretion as to the amount to be mor
allowed. 1 do not think that evidenee of members of the pro not
fession was receivable as to how that diseretion should be Int
exereised taxi

The taxing officer has had a very wide experience and his @i

judgment in matters velating to the taxation of costs is entitled

m«
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to the highest respeet, but 1 think that in the present case he has
overlooked the expressed opinion of this Court that the allow
anee of $3,500 was excessive, and that it had been referved back
to him in order that the sum to be allowed might be recon
sidered and fixed in aceordanee with the prineiples of the tariff
With great respeet, I think he procecded upon an erroncous
prineiple and did not properly exereise his diseretion when fixing
the amount to be allowed as **Fee on settlement.”

That this is appealable is beyond question: K. Aet, Rules
679 and 681 ; Turnbull v, Janson, 3 C.P0D., 264, 270, 11 s ther
fore necessary that this Court should now do what, in om

opinion, the taxing officer should have done,

Joth in the judgment of Robson, .., and in the judgment of
this Court it was shewn that, in the absenee of a contract under
the provision econtained in the Law Society Aet, there is no
authority for fixing the remuneration of a solicitor upon the
hasis of a commission or pereentage on the amount recovered
The charge made in the bill of costs for effeeting the settlement
was based on a pereentage upon the supposed value of the pro
perty,  The fee taxed has been fixed, wholly, T think, upon
the basis of the value of the property recovered  The sum
allowed is a little less than two and a quarter per eent. on that
value.  Making the remuneration proportionate to the results
achieved may commend itself in many ecases as fair hetween
solicitor and elient, but there must be a legal contract to that
effeet; otherwise, the solicitor is bound by the fariff, At the
same time I think it right and proper that the maznitude of the
interests involved should be given some consideration in arriv
ing at the quantum of the fees to he allowed.

The bill of costs sets out very fully the work performed in
cffeeting the settlement.  The negotiations covered a period of
about five weeks, but the actual work could not have oceupied
more than ten days if it had been earried on continuously and
not spread, as, no doubt, was necessary, over the longer period
In the previous judgment of this Court it was intimated that the
taxing officer might, in arrviving at the amount to be allowed. he
#uided by the analogy of the usual allowanees for counsel fees

- eases of importance.  Adopting this method and assuming

Punvires
& Warrea

Perdue, 1,0
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that ten days’ time was oceupied, 1 would fix the fee at $1.000
The appeal will be allowed, the order of Galt, J., reversed and
the item in question allowed at 1,000, instead of $£3.500 allowed
by the taxing officer. The Court does not, in the cireumstances

of this case, make any order as to costs

CameroN, J.A:—1 have ¢

v\l\
Justiee Robson in this ease in 1 DULR. 291, 22 Man. LR, 150

ain read the judgment o

and the judgment of the members of this Court as veported in 12
DR 106, 23 Man, LR, 920 Pursuant to the last named de
cision the matter again came before the taxing officer who heard
further evidenee (which was objeeted to) and taxed to the soliei
tors the identical amount which had previously been the mai
subjeet of appeal.  Without reviewing the expressions of opinio
in the various judgments referrved to, I am unable to come te
the conelusion that the Master has followed them in adhering
to the amount formerly fixed by him. The Chief Justice eon
sidered it “‘altogether excessive’ and held that the Master
should fix it on the prineiples of the tariff,” taking into eon
sideration the amounts already allowed. T eannot rid my mind
of the impression that such an amount is altogether outside of
the range preseribed by the tarviff.  The parties here arve rele
gated to their striet legal rights,  MeGibbon has done nothing
to prevent him from taking that position.

I have read the judgment of Mr. Justice Perdue prepared
in this matter, and concur in it. At the same time 1 am bound
to state that my own inelination has been to fix a smaller amount
but 1 do not feel disposed to earry my inelination so far as to
differ from the amount there fixed. It is necessary to put an
end, at some time or other, to this protracted dispute and 1

conenr in the sum mentioned in Mr, Justice Perdue’s judgment

HaGgaarr, J.A. (dissenting), for reasons given in writing was

of opinion that the appeal should be dismissed

Appeal allowed
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SMITH v. THE MASTER OF TITLES

ot Haultain, O, \i ‘ /
Elweood, Jd. Jdanuary 9, 1915

e ) §1—1)—EstanuisnmeN NURVEY \LERATY OF STREFY

Fhe special survey which the Attorney G ral may direct at

a municipal couneil under th A Surveys Aet, Sas

Gen, V. ch, 24, applies only for the correction of
Iy the aceeptance of a new survey altering the s
v that there was an error in th in n

li
carry out the intention of the former owner on whos

inal survey was made or that the expressed intention
hov. Mitlions, 16 AR, (Ont 140, vef I
Areean from the Master of Titles
1.J. Blain and W, A, McIntyre, for appellant
/.. Colelough, K., for respondent

il. L. Jordan, K.C,, for the eity of Saskatoon

I'he judgment of the Court was delivered by
Layoxt, J.:—This is an appeal by Andrew Smith from an
order of the Master of Titles made under the provisions of the
Special Surveys Aet, 3 Geo. V. ch, 24, That Aet provides that
the Attorney-General may, upon the vequest of any munieipal
conneil, direet a special survey to be made by a Saskatehewan
land surveyor of any land in the municipality of such couneil
for the purpose of correeting any error or supposed ervor in
respect of any existing survey or plan.” It also provides that
stiech survey shall be made under the guidanee of, and instrue
tions from the Master of Titles, and the plan of such survey
when made, shall be filed with the Master of Titles for the pm
pose of being laid before the Lieutenant-Governor in Conneil
for approval. The Master of Titles is empowered to publish a
notice of such plan, and the costs thereof, and by whom they
shall be paid, and also to hear and determine any complaints that
may be made against such survey or plan by any person inter
1913,

the couneil of the eity of Saskatoon passed a resolution recom

estedd in the property thereby affected.  On February 17,

mending that the Attorney-General be requested to direet a
re-survey of bloeks 123 and 124, plan Q, Saskatoon, **so that the

confusion at present existing can be eleared away.”™ In April the
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council requested that blocks 122, 125, 126 and 127 be ineluded

in the re-survey of plan Q. The Attorney-General authorized a

special survey of all these blocks to be made, and the Master of

Titles, on June 21, diveeted E. H. Phillips, a surveyer, to make

a survey and plan.  In his letter of instructions the Master of

Titles said: **1 would eall your attention to the faet that the

re-survey requires to bhe a re-stracement survey in accordance

with the Saskatehewan Surveyors” Aet.”” The land in question

lies
ewa
cor

take

vey,

to the west of Government road and south of the Saskateh
n River, which for a short distance from the north-west
wer of said land runs, roughly speaking, N.NE.. and then
s a bend and from there runs north-east. The original sur-

of which the blocks in question form a part, was made by

F. Blake, D.L.S., and plan Q. is dated by him July, 1883, al-

though it was not registered until February 25, 1892, Accord-

ing*to that plan the land was laid out in blocks facing the

river, with a street designated Saskatehewan Ave, extending all

along the river front; this varied in width from 50 to 100 feet

according to the varving indentations of the bank. The first

street south of Saskatchewan Avenue is Broadway, which on

the plan is shewn to be parallel to Saskatehewan Ave.; the next

strec

t is Temperance, which also on the plan is shewn as parvallel

to Broadway and Saskatchewan Avenues, At the point where

the

Ave.,

viver alters its course from N.NE to NE., Saskatchewan
according to plan Q. changes its direetion from N. 26

cast to N, 54 E., and this alteration of direction is fol-

lowed on Broadway, and it is at the point where this alteration

oeceurs on Broadway that the land is situated which forms the

subject-matter of this appeal.  The appellant is the owner of

lots

5 & 6, bloek 123, These he purchased according to the

registered plan for the purpose, he says, of making a home.

The
way

stre

dividing line between these two lots where it meets Broad-
is the point where the bend oceurs in the street.  The

t opposite lot 5 runs N, 267 30" E., while that opposite ot

7 runs north 54° K., giving what Smith calls a facing in two

diree

tions. The eity of Saskatoon, thinking some mistake existed

in plan Q., applied for a speeial survey. This survey has been

made,

and by it and the plan proposed to be filed the south line
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21 DL®! Swmira v, Master orF Trrees

of Broadway is moved 25 1t further south, where the appellant
has his lots, and consequently takes that quantity of land off the
front of these lots. To this he objeets.  The Master of Titles
approved of the re-survey; and it is from his order so approv
ing and direeting its  registration  that this appeal is now
hrought

In order to determine the validity of the speeial survey, it
is necessary to consider the scope of the Aet, and whether or
not the provisions of the Aet have been complied with  The
Act allows a survey for the purpose of correcting any errors
or supposed errors in respeet of any existing survey or plan
It is therefore limited in its application to the correction of
errors.  The first question then is, Was there any error in the
registered plan to eorveet?  Mr, Phillips, who made the special
survey, in his report finds a number of errors, of which the
following are the most important :

(1) If the registered plan be adhered to, and the figures there
of taken as correet, blocks 126 and 127 will not reach Government
road.  There is a surplus of land in these blocks. (2) Also the
boundaries of bloek 123 will not meet by some 38 feet.  (3) That
Temperance St. will mot be parvallel to Saskatechewan Ave, and
Broadway; and (4) That there is a difference in length he-
tween the front and rear of some of the lots and blocks

It is admitted that the re

istered plan is correet up to 16th
street. The land covered by the special survey is bounded by
Saskatehewan Ave, running along the rviver front; Government
road, on the east; Temperance St., which according to plan Q. is

parallel to Saskatehewan Ave.; and 16th St., which is at right

angles to Saskatechewan Ave.  In this area no original posts

were found, while in all the adjoining areas original posts were
discovered.  In his report Mr. Phillips suggests as a  pos
sible explanation of this that My, Blake, in making the original
survey was working from 8th St. towards Government road,
that he first van his outlines, and then subdivided the land;
this he completed to 16th St., but from there to Government
road left the survey incomplete, and that the plan was subse-

quently drawn without the survey being actually made upon
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the ground.  On 16th St. six original posts were found. Orig-
inal posts were also found on Government road. One was
found at the north-cast corner of block 128, which adjoins the
road ; another at the lane corner of block 127; another at the
south-east corner of block 126, which is the intersection of the
north side of Broadway and Government road, and one at the
north-cast corner of said block. These points being established,
Mr. Phillips set about making a survey to correet the errors
found. In making the survey, he took the south side of Temper
ance St. as a base, and, with the points established by the
original posts on 16th St. and Government road, he plotted out
the intervening land, making Broadway and Saskatchewan Ave
run parallel to Temperance St.  This survey differs from plan
Q. in this: the south side of Saskatchewan Ave. on the registered
plan, starting at the original post at the north-cast corner of
bloek 119 and 1uth St., and allowing 66 feet for the width of

the street, runs north 26° 30" E. for a distanee of 261 ft. 9 in.,
then N. 54 E. to Government road. By the special survey,
starting at the same point and allowing the same width for 16th

St the line runs N. 267 E. for a distance of 185 feet, then N.

§ E. to Government road. The distance from the original
post to where the line bends to N. 547 E. is shortened by 76
ft. 9 in,, and the angle is altered from N. 54 E. to N
537 E. On the south side of Broadway, by the special survey
the distance from the original post on 16th St. to the point
where the line bends to N. 54" E. is shorter by 58 ft. than on
the original plan, and the direetion of the line from there to

Government road is altered from N. 54 E. to N, 53° E. Th

effect of these changes is to place Saskatehewan Ave, and Broad

way at the point where, on the original plan, the direetion
changes to N. 54 E. some 25 ft. further south, with the result
that the street line of all the lots on both streets from Govern-
ment road to within a short distanee of 16th St. is altered, and
the alignment of the lots in many places changed. To support
alterations of such magnitude, there must be very elear evidence
that the new survey correets the errors existing in the registered
plan, and carries into effeet the intention of the original owner.

The new plan was not necessary to absorb the surplus land
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ound to exist in blocks 126 and 127, That could have been ap
portioned among the lots of these blocks without altering the
directions of the street lines on Saskatchewan Ave. and Broad
way. It may not have been neecessary to correet the diserep
imeies in the figures on plan Q. or to correet the error that pre
vented the boundary lines on block 123 from appearing closed
In order to correet the ervor in bloek 123 (for an ervor undoubt-
edly exists there) it is necessary to find out where that oe
urred.  Was it in the survey, or was it in the figures put upon
the plan? If in these figures, the figures should be altered, and
not a new survey laid out.  In regard to block 123, Mr. Phillips
says he does not know where the error was.  No attempt,
however, seems to have been made to aseertain if the figures on
the plan were inecorrect. It was argued before us that if a seale
were applied to block 123 it would be found that the figures
giving the depth of the lots were far from being correet, and
further, that although, from the figures giving the depths of the
lots, it would appear that Temperanee street was parallel to
Broadway, yet it was apparent that a straight line drawn
from the south-west corner to the south-cast corner of the
block could not be parallel to Broadway, as, for a portion of
the distance, (shewn as 21 ft. on the new plan) the line should
run N. 26 30" E., and for the balanee N. 54" E

To justify the aceeptance of a new survey altering the street
lines, it must be shewn that there was an error in these lines and
that they did not earry out the intention of the owner. So
far as the evidence before us shews, the original intention may
have been to run the street lines exaetly where plan P, shews
them to be, and the error may have been in the figures from
which it is dedueed that Temperance St. ran parallel to Broad
way. In correcting ervors in a plan, no deviation from the
plan should be made beyond what is necessary to correct the
error, and then only if it is the best mode of correeting it. The
re-survey is not shewn to be either the only way, or even the
best way, of correcting the errors in plan Q. For this, if for
no other reason, the order appealed from cannot be supported.
There are, however, other objections equally fatal. Tn the first

place, the re-survey was to be a re-tracement of the old. This
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SASK was not done. From the evidenee and plans 1 am satisfied

<0 that a surveyor could have started at the orviginal post at the

north-cast corner of block 119, and run a line from there N,
SMmirn

v 260 307 K. 66 ft., and  established the north-west corner of
I'ne MASTER e 01 2 .
or Trnes. Dloek 124 and continued that line to a distance of 261 ft. 9 in,,

e and from there N, 54 E. to Government road, where it would
practically reach an orviginal post.  Similar lines could have
been run from orviginal posts on each side of Broadway, the
distances shewn on the plan to where the direetion of the line
is altered to run N. 54 K., and these points conneeted up with
Government  road A straight  line  eould  have  heen
drawn from the north-west corner of block 123 at 16th St.,
which street, it is admitted, was established, to a peint 176 feet
south from the original lane posts on Government road in block
127 as shewn on registered plan.  Mr. Phillips’ objection to
retracing the street lines of the original survey in this manner
was that it would leave the lots on the south side of block 123
much deeper than shew on the plans, and that Temperance St
would then not be parallel to Broadway and Saskatchewan Ave.
To assume that the original intention was to make Saskatechewan
Ave. and Broadway conform to Temperance St. is to assume
that the depths of the lots given on the plan arve correet, and
that therefore the distances given from the original posts on
16th St. to the bend in the lines on Saskatchewan Ave. and
Broadway, as well as the direction N, 54 E., are wrong. This
is begging the whole question.  In Smith v. Millions, 16 AR

(Ont.) 140, where it was found that either the ang

given on the
plan or the figures given for the width of the lot were incorreet,
it was held that under the eirecumstances of that case it was
more probable that the angle given was correet and that the
width given for the lot was not correet. There is no presump-
tion therefore in favour of the correetness of the depth given
for the lots.  In the present case I am of opinion that the great
preponderance of probability is in favour of the theory that the
outlines shewn on the plan are correet and the figures, probably
filled in as suggested by Mr. Phillips, are incorreet

Another objeetion raised to the retracement of the street

lines was that it would leave Saskatchewan Ave. at the point
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where the street line bends to N. 54 K. much ¢loser to the river
than is shewn on the plan.  The plan gives the width of
Saskatehewan Ave. at this point at 50 ft. There is not that
distance now between the south side of the street and the rives
bank. This objection seems to me to be completely answered by
the explanation that sinee 1883 the river has been cating into
the bank and has washed away a eertain portion of it

The special survey is based upon two assumptions: first
that the south boundary of Temperanee St. was established, and
second, that the original intention was to make Broadway and
Saskatechewan Ave. run parvallel thereto.  The evidenee, in my
opinion, does not substantiate the first, and for the reasons |
have given, the second seems improbable.  The evidenee upon
which Mr. Phillips established Temperance St. as a basis, as set
out in his report, is that he found an orviginal post at the north
cast corner of bloek 128, on Government road. This post is not
disputed.  Then he says that at the north-west corner of block
125 Mr. Wiggins, who is also a surveyor, in 1910 informed him
that he had found an original post at a point now marked hy a
conerete monument,  Mr, Phillips admits that he himself did
not investigate at this point.  Mr. Wiggins was not called to
testify as to his finding an original post there. The only evi
dence before us of an mﬂuhml[nwl;n ”H~|nﬂnll~AlMﬂthwn
hearsay, and not admissible.  Mvr. Phillips, however, did find
an original post at the north-west corner of block 122, In his
special survey he joins this point to the established post on
Government road by a straight line This line, however, he
admits, runs 8 ft. 8 in. north of where he found evidenee of an
original post on the east boundary of block 122, To establish
the south boundary of Temperance St. where he has located it,
Mr. Phillips must, therefore, disregard the original post found
on the cast boundary of block 122, A boundary established by
disregarding original posts cannot be said to be eonclusively
established.  If the boundary be taken to be a line drawn from
the original post on the north-west corner of block 122 to the
original post found on the east boundary of block 122, and then
Jjoining that to the original post on Government road, such
boundary would depart from a straight line by 8 ft. 8 in.
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SASK. I am therefore of opinion that the evidenee does not estab- v
. ) ; B
8. C. lish either of the assumptions upon which the special survey Th
e was based.  The registered plan must be taken as the expressed
! intention of the owner, and it must be interpreted as a correet .
Ine Master a " "
oF Trires,  Cxpression of his intention until the contrary is proved or
p—y unless such expressed intention leads to an absurdity, If the
Lamont, 3. . ]
plan shews, as in bloek 123, that some mistake has been made, tuke

the crror must be discovered and should be corveeted, but

no departure from the expressed intention beyond that which is

neeessary to correet the error should be made pe
In my opinion it was never contemplated by the legislature :“:“

that under the Speeial Surveys Aet a speeial survey could e
made which, under the guise of correcting an error in an exist lw
ing plan, would practically amount to a re-subdivision of the -
property. not as intended by the owner when he had the orig \a
inal survey made, but as the municipal council now think it -
should be, din
The appeal will therefore be allowed, and the order ap 404
pealed from set aside, with costs to be paid by the city of thi
Saskatoon, A
Appeal allowed. sial
ton
ALTA. MAYHEW v. SCOTT FRUIT CO .
EE' Vberta Supreme Court, Seott, Stuart awd Beek, JJ.  Janwary 26, 1915 aee
1. SALE OF Goops  (§ 1 B—12)—PASSING OF TITLY SALE Fon Goons bot
DAMAGED BY FROST—LIABILITY, in

A frost severe enough to damage potatoes in transit by rail is to I
treated as something out of the ordinary course, the risk of which ma
must rest upon the hu under a contract of sale f.o.b. at point of fen

shipment, unless there is an indication of a contrary intention in th
contract ing

[ Beer v. Walker, 46 LJ.C.P, 677, considered.)

Statement Aveean by the defendants from a judgment of His Honow ant
Judge Lees in an aetion tried at Red Deer whereby he dirvected pot
judgment for the plaintiff for $237 and interest and costs. to

A, Macleod Sinclair, for defendants, appellants, pla
W. E. Payne, for plaintiff, respondent, .
The judgment of the Court was delivered by too

Stuart, 7, STUART, oJ. :—The defendants earrvied on business at Edmon

ton where they had taken over by some means not elearly shewn
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the business of a company ealled the Maepherson Fruit Co. Ltd
The plaintifi was a farmer residing in Grand Forks, B.O. He

d

was in Edmonton in Mareh, 1913, and there personally obt:

morder from the defendants in the following words:
Edmonton, Alta., Mar. 1. 1913

We agree to take one ear of potatoes from E. Mayhew at the pric

f #0 per ton sacked fu Grand Forks, B it being understood  thes

tuke a rate of 42 cents per ewt, to Edmonton
Ihe Seott Fruit Co, Ltd., MacKelvie

This order was written on a sheet of paper which had a
printed heading shewing that it had originally been one of the
letter heads of the Maepherson Fruit Co. Ltd.: but above the
latter words had been stamped with a rubber stamp in red ink
and in fairly large letters the words: ““The Secott Fruait Co
Limited, Successors to,”

The plaintiff returned to Grank Forks, B.C., and there on
Mareh 12, 1913, loaded a ear of potatoes, and having done s
went to the railway agent to secure a bill of lading.  Instead of
drawing it up himself he asked the agent to do so and in order

to give the agent the neee

sary information he passed in to him
through the wicket the order of Mareh 1 above set forth. The
agent overlooked the words stamped at the top of the order and
made the bill of lading out to the Maepherson Fruit Co., Edmon
ton. He handed this bill of lading to the plaintiff, who does not
scem to have notieed the ervor.  The plaintiff then made out his

account against the Scott Fruit Co. for the sum of #.

36.70. On
both the bill of lading and on the account the number of the car
in which the potatoes had been placed was stated.  The plaintiff
mailed both the bill of lading and the acecount at onee to the de-
fendants at Edmonton, but did not write any letter accompany-
ing them

The ear arvived at the switeh or siding in front of the defend-
ants” warchouse on March 22, The defendants examined the
potatoes and they were found to be badly frozen. They refused
to aceept them.  They sent at once the following telegram to the
plaintiff

Your car No, 184504 only arrived to-day and is badly frozen we have

refused same as we will not look to railroad company for a claim, We have

too many elaims in now we can't get paid,

They also wrote a letter the same day, to the same effeet prae-
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tically, in which they made no mention of a wrong address. To
the telegram the plaintiff veplied denying responsibility and
asserting that the question was entirely one hetween the railway
company and the defendants,  On Mareh 28 the defendants
wrote the plaintiff and then first pointed out the fact of a mis
take having been made by the plaintiff in the address, adding
if the trath be known we think you ean blame that cirenm
stance for the freezing of the potatoes.” They then went on to
diseuss the question of making a elaim against the railway com
pany and conclude their letter by the following sentenees:

Fhere is absolutely no question about the damage having been inflicted
i there is plainly some negligence on the part of the railway company
Eowe were yon we would not make any mention to the railway eompany
tt your point of your ervor in billing this car because they may take noties
o that and base an objection to the elaim on it

On April 28 the plaintiff wrote from Red Deer thre:

suit, and on April 29 the defendants replied nrging that a

tening
daim
he made against the railway company.  The plaintiff hegan his
aetion in December, 1913

The learned trial Judge in giving judgment for the plaintiff
went upon the ground that the defendants had by the use of the
old letter head of the Maepherson Fruit (fo. when giving their
order contributed to the mistake made at Grank Forks, the point
of shipment, that when the plaintift delivered the potatoes at
Grand Forks to the earrier and handed them the order for the
purpose of making out the bill of lading, he had performed his
whole duty to the defendants and that after the delivery of the
potatoes to the earrvier the latter became the agent of the de
fendants and any mistake on the part of the carrier was the mis

take of the defendants’ own agent.

With much respeet I think the 'earned Judge, while right in
the conelusion he arrvived at, did not put the matter exactly
upon the right ground in giving his judgment, which was an oral
one,

I do not think the defendants were to blame at all in respeet
to the mistake made at Grand Forks. The plaintiff personally
took the order from the defendants at Edmonton, He knew per-
feetly well that he was dealing with the Seott Fruit Co. and not
with the Macpherson Fruit C'o.  The order he took was signed
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v the former company.  He was their agent to make a contraet
with the earrier and he was bound to make a proper contract
He could not relieve himself of that duty by letting the earrier
make the econtract on both sides.  The carrier was not the agent
of the defendants in the matter of the making of the contract of
carviage. It was only after the contraet had been made and the
goods received under it that the earvier beeame the agent of the
buyver and the ageney was then one for the carviage of the goods
not for the making of the contraet of carriag For this latte
purpose the plaintifft alone was the defendants’ agent i
omitted to make a proper contract on the defendants™ behali
and could not exeuse himself by saying that he left it all to the
other party to the contract to draw up the contract

But notwithstanding this it is obvious that the defendants
were ultimately at fanlt. It is trae the plaintiff made a mistake
But he at once sent the bill of lading, in which the mistake had
been made, to the defendants, who were his prineipals in regard
to the question of the making of the contract.  The bill of lading
we must assume, in the absenee of any evidenee to the contrary
arvived in due course of mail. What evidenee there is tends to
shew that it did so arvive. The position then is that the defend
ants were at onee informed that a car of potatoes with a certain
number had been shipped to Edmonton intended for them, but
shipped in the name of the Maepherson Fruit (o, They were
then aware of the mistake of their agent, the plaintiff.  They had
ample time to correet the mistake by communieation with the

carriers,  They could at onee have informed the carrviers that
car number so and so shipped to the Macpherson Fruit (o, was
intended for them. But there is no evidenee that they did so
The evidence shews, indeed, that they probably assumed that the
carrviers would know that the goods were intended for them bhe
cause one of their witnesses admitted that they had previously
received a number of ears billed to the Macpherson Fruit (o
and that the carriers had asked them, the defendants, if they
would take delivery of them, It was, therefore, quite plainly
possible for the defendants to correet the mistake in ample time
to prevent any delay arising on account of it. It is noteworthy
that they did not in their first communication complain of any

mistake and, on the whole, it appears to have been largely an
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afterthought on their part.  Their real desire, as the corvespond
ence shews, was to avoid the neeessity for putting in a elaim
against the earriers.

There were two other contentions advaneed in support of the
appeal.  One contention rested upon the terms of see. 31, sub-see
2, of the Sale of Goods Ordinanee (¢h. 39), which provides that

unless otherwise authorized by the buyer the seller must make such econ

traet with the carvier on behalf of the buyer as may be reasonable, having

regard to the nature of the g and the other cirenmstances of the case

The diffieulty in the way of the appellant on this point is
that he did not allege in his statement of defence that a proper
contract had not been made. I am putting aside now, of cours
as already disposed of, the mistake in the address.  What is
stuggested is that there should have been a special bargain made
with the earrier as to the care of the potatoes in transit by means
of a properly heated ear or something of that kind, But not
only is this matter not raised by the defencee—and in my opinion
it ought to have been raised by the pleadings if it was intended
to be relied upon—but there is nothing in the evidenee to shew
that there was not in faet a proper contract made. The bill of
lading was put in at the trial, but it is not extended in the
appeal book.  No evidence was direeted to the point at the trial
in order to shew what a proper contraet in such a case would I
Even if we had the full terms of the bill of lading before us it
would not be for the Court to say what constituted a proper con
tract, That should have been shewn by the evidenee of witnesses
and there was no evidenee upon the point at all. This contention
therefore, cannot he sustained

The remaining contention was that the goods were at the
seller’s risk It was admitted that in the case of ordinary goods
this would not be the case, unless there was evidenee of a con
trary agreement,  See see. 22 and see. 20, rule V. of the Sales of
Goods Ordinanee and also Benjamin on Sales, Hth ed., p. 411
Jut it was argued that the goods in question were perishable
goods and relianee was placed upon the rule laid down in Hals
vol. 25, see. 386, which says:

Notwithstanding that the seller may have agreed merely to dispateh the
goods to the buyer by delivering them to a earrier or other agent for trans

mission on behalf of the buyer, nevertheles

where the go are perishahble

the seller is deemed to take the risk of the onls not arrivi

in the ordinay
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ond- renmstances of transit and of their not remaining for a reasonable time ALTA
Jaim fter arvival in a merchantable condition, ::
From an examination of the case I doubt if much relianee —
. . . . . Mavirw
f the was placed upon this point in the Court below. I doubt also ‘r'
-8ee, whether it was ever open to the defendants upon the pleadings. : Scort
3 L . ¢ 13 : kT Co
that There was no reference in the original defence to a rejeetion of the —
o . 22 . Stuart, 1
con goods on aecount of their condition on arrival while the amend
RYIng ment obtained at the opening of the trial referred to damage
case . > .
: caused by the delay arising from the mistake in the address:
it s . "
which is another point entirely. The argument as to the mistake
oper
in the address rvested entively on the theory that Le freezing
" . .
o took place during the last two days of delay at Stratheona; and,
t
o if that theory be correet, although there is really no evidenee to
1ade shew when the freezing oceurred, then, for the reasons 1 have
BARE given, | think the defendants were themselves to blame for it
not 2 .
: But aside from that matter and assuming that upon the
nion " ) i
l“| pleadings the point is open to the defendants T am of opinion
"' o that the anthorities eited in support of the passage above quoted
0w . . m 2
I4 ) from Halsbury arve distinguishable.  There is really only one
i y . . A
3 case, Beer v. Walker, 46 L.).C.P. 677, which supports the pro
the "
position laid down and that case was one in regard to dead rabbit
rial '
1 meat.  As is well known, such a commodity from its very nature
1 : "
deteriorates rapidly.  Such is not the ease with potatoes. These
ER N "
.- in the ordinary course, continue in good condition for a long
‘01 . . ’
oy while,  Even the rule laid down in Beer v. Walker is subjeet to
— the condition **if nothing out of the ordinary course happened.”’ .
ion, : "
1 I my opinion a frost severe enough to damage potatoes must b
treated as something out of the ordinary course, the risk of
the which must rest upon the buyer in the absence of any indication

ods of a contrary intention,

‘on The likelihood of such a thing happening must have been as
ol mueh present to the minds of the defendants as to that of the
H 1 plaintifi, and 1 think their only course was to have instructed
hle the plaintiff to make a special eontraet on their hehalf which
s apparently they did not do.

The rule cited from Halsbury is not found in the eodified
the law, the Sales of Goods Ordinance, and 1 ean see no reason for
"I': departing in this ease from the ordinary rule contained in see, 22
e The appeal should be dismissed with costs,

Appeal dismissed
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REX v, SCHILLING
Naskatchewan Supreme Court, Hawltain, €' Jawuary 11, 1015

Lo Dextwts (§ [6)PRACTISING WITHOUT LICENSE
I'hat an unqgualified person is doing dental practice and is seemingly
in full charge of the business carried on under the name of another
person resident in a distant city for his own benefit may constitute
a promd facie case of practising in contravention of the Dental Pro
fession Aet, R.8.S. ch. 108

2, SUMMARY CONVICTIONS (§ V30 IMPRISONMENT IN DEFAULT OF PAYING
FINE — SpreiaL Aer

I'he magistrate making a summary convietion for an infraction of
the Dental Profession Aet, R.8.S. eh. 108, has power to order imprison
ment forthwith in defanlt of payment of the fine and costs, although
sec. 51 of that Aet provides a special mode of levying a fine by distress

Cr. Code see. 730; RS.S, ch. 1, see. 52; RS8N, ch. 62, see. 8; RS8R
ch. 108, see. 51, considered; R. v. Cantillon, 19 O.R. 197, and R. «
Skinner, 9 Can. Cr. Cas. 558, distinguished

3. Semmary coNvIeTIONs (§ VI-60)— SPECIAL ACT MAKING FINE PAYABLE TO
MAGISTRATE — FORMAL CONVICTION
Where the statute under which the summary convietion is made
directs that the fine shall be payable to the convieting magistrate
there is no necessity for a direction in the formal convietion that the
fine should be paid to him

L. Cermorart (§ 1125 - DIRECTING AMENDMENT OF SUMMARY CONVICTION
STATING THE OFFENCE — PRACTISING DENTISTRY
An objection that a conviction for unlawfully practising dentistry
in contravention of the Dental Profession Aet, R.S.8. ch. 108, does not
specify the particular acts which constituted the alleged practising
may be remedied on eertiorari by the Court directing an amendment
of the convietion so as to insert a statement of the several acts shewn
in the evidence to have been committed by the defendant, if the Court
finds that the magistrate had jurisdietion and that an offence was
committed of the nature specified in the convietion
Cr. Code see. 1124; R, v. Coulson, 1 Can. Cr, Cas. 114, applied
R. v. Harris, 13 Can. Cr, Cas. 393, referred to

Morion to quash a certain convietion made against ', S
Schilling (applicant herein), who was defendant in a prosecu-
tion at the instance of one William D, Cowan (informant), before
William Trant, Esquire, one of his Muajesty's justices of the

peace, in and for the provinee of Saskatchewan

P. M. Anderson, for applicant.
H. F. Thomson, for the informant.
C'. M. Johnston, for the magistrate

Haviraiy, ¢

J.:~~The most important objeetion to this con
vietion is that the evidence does not disclose an offence under
the Dental Profession Aet (ch. 108, RR.8), inasmuch as there
i‘ no l'\“ll'“"" l". I}r.‘li"l\l“u fl!l‘ Ilil'l'. L.'l.”I. or IIUIV" “f r"\\:lr‘l
In my opinion there is a primd facie case. The evidence shews
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that the defendant practised dentistry and dental surgery and
charged fees for his services. There is some evidence that a
Dr. Robinson, of Winnipeg, had some connection with the busi-
ness, but what that connection is does not appear. The de-
fendant did the work, fixed the fee, and, o far as the evidence
goes, controlled and disbursed the moneys received by him for
his services,  There is some suggestion in the evidence that Dr
Robinson had something to do with the business, but what his
interest is does not appear.  Miss Partridge, the office clerk,
seems to have had some instructions from Dr. Robinson, but
she was under the control of the defendant, took her instruetions
and received her pay from hini,  The fact that the account was
Lept in Robinson’s name does not, in my opinion, make any
difference, as the defendant, according to the evidenee, kept the
account at the bank and drew cheques on it.  The whole affair,
to my mind, is an attempt on the part of Robinson to reap a little
henefit by allowing an unqualified man to evade the law under
cover of his name.  In any event there is no evidenee that Robin-
son is licensed to practise in Saskatchewan, and the onus was
on the defendant to establish that. (See see. 54, Dental Pro-
fession Aet).

I am, therefore, satisfied that an offence of the nature deseribed
in the convietion has been committed. 1 am also satisfied that
the punishment imposed is not in exeess of that which might
have been lawfully imposed for the offence in question

Objection has been taken that there is no provision for dis
tress in default of payment ol the |n-l|:t]t_\ and costs, as pro-
vided by see. 51 of the Dental Profession Aet Reading see. 52
of the Interpretation Aet (ch. 1, RR.8.), and sec. 8 of the Magis-
trates” Aet (ch. 62, R.8.8,), in conjunction with see. 739 of the
Criminal Code, T am of opinion that the magistrate had power
to order imprisonment forthwith in default of payment of the
penalty and costs, notwithstanding the fact that see. 31 pro-
vides a special mode of levying the smne by distress,

I'he case of Reg. v. Cantillon, 19 O.R. 197, was eited in sup-

port of the objection, but that ¢ was decided betore see. 739 (h)

of the Criminal Code was enacted.  Rex v, Skinner, 9 Can. Cr,
Cas. 558, and a number of ecases cited therein, were all decided
under sec. 744 of the Criminal Code, and do not apply to a con-

vietion made under see. 739 (b). The amended convietion pro-

Hex
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vides for the costs and charges of commitment and of conveying
to gaol. By the Dental Profession Aet, ch. 108, sec 52, the fine
is clearly payable to the convicting magistrate, so that there i
no necessity for a direction in the conviction as to whom the
fine should be paid.

The only other objection which it is necessary for me to con-
sider is the objection that the convietion does not specify the
particular act or acts which constituted the alleged practising
of dentistry. On this point the eases of Reg. v. Coulson (1893),
1 Can. Cr. Cas, 114; Smith v. Moody, [1903! 1 K.B. 56, 20 Cox
C.C.369; R. v. Harris (1908), 13 Can. Cr. Cas, 393, were cited
among others

I am inclined to think that the convietion is bad on the
ground stated, but, as I find that the magistrate had jurisdiction,
and that an offence was committed of the nature specified in t
convietion, this defeet can be remedied by amendment. (Per
Armour, C.J., in Reg. v. Coulson, supra, at p. 117.) I will
accordingly amend the convietion by inserting in the appro-
priate place a statement of the several acts shewn to have been
committed by the defendant in the evidene

For the foregoing reasons this application must be refused,
but without costs

Conviction amended

UNION ASSURANCE CO. v, B.C. ELECTRIC R. CO,

British Columbia Court of Appeal, Macdonald, C.J. A, Ireing, Martin and
Galliher, JJ.A February 26, 1915

1. Limirations oF acrions (8§ 1 D26 NGAINST wHOM AN atLaste—Con
PORATIONS — EKLECTRIC COMPANY
I'he statutory obligation of an electrie railway company to supply
lighting to customers within a certain distance of the company's lines
makes its negligence in allowing g dangerous current to set fire to the
customer’s premises one in relation to the works or operations of the
defendant, and the customer's action therefor must be brought withir
the period of limitation which is provided for that class of action by
its special Act (Consolidated Railway Companies Aet, 1806, B.C., ¢h
55, see. 4
[B.C. Electric v. Crompton, 43 Can. S.C.R. 1, referred to; Lyles v
Southend, [1905] 2 K.B. 1, applied.]

2. INsURANCE (§ VI H425)—Loss ny vk Crams — LIMITATION OF TIME

Where a fire insurance company, on payving the loss of the assured
alleged to have been caused by the neglect of an electrie company
does not bring its action against the latter in the name of the assured
under the subrogation cluuse of its poliey, but instead sues in its owr
name after taking a written assignment from the assored of his right

\
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wainst the eleetrie company, it ean maintain the action only if it has
given the latter notice in writing of the assignment under the Laws
Declaratory Aet, R.S.B.C., ch. 133; and the defeet is not cured by
am order adding the assired as a co-plaintiff made without prejudice
to defendants’ rights after the period of limitation had expired within
which the added party would have had to su
B.C. Electrie v. Crompton, 43 Can. 8.C.R. 1; Simpson v. Thompson
3 ALC. 279, referred to.]
As<IGNMENT (§ 1-2) - WHAT ASSIGNABLE — INSURANCE crat—VaLipiry
I'he claim of the person whose premises are damaged by fire against
wmother for negligence in causing the fire is assignable to a fire msur-
wee company which, in consequence, is called upon to pay a loss under

its poliey to the owner of the premises
King v. Vietoria Insurance Co INOG] AC. 250, followed; Dell v
Saunders, 17 D.L.R. 279, 19 B.C.R. 500, referred to.|

Arrear by defendants from judgment of Gregory, J

H. B. Robertson, for appellants (defendants)
Crease, K.C'., for respondents (plaintiffs

Macponarp, CJA:—The plaintiff  company insured  the
Sisters of St. Ann against loss by fire.  The defendant was at
and prior to the time of the fire in the Sisters’ convent, out of
which the plaintifis’ elaim arises, supplying electrie current to
light the convent. The plaintifi company made good to the
Sisters the damage, and obtained from them, in writing, an
assignment of their rights against the defendant, and there-
upon this action was commenced, in the plaintifi company’s
own name, within six months from the date of the fire.  Subse-
quently, but more than six months after the date of the fire
the Sisters of 8t. Ann were added as co-plaintifis, but without
prejudice to the defendants’ right to take advantage of the
limitation clause in its special Aet. The learned Judge who
tried the action gave judgment in favour of the plaintiff company
il directed a reference to ascertain the 1L’||Il:|L(t‘~. and dismissed
the action so far as the Sisters of St. Ann were concerned with
costs

I'he defendant appealed, and the Sisters of St. Ann ecross

ippealed.  Defendants” grounds of appeal may be shortly stated

= follows:—That (1) the elaim of the Sisters was not assign-
thle: that (2) the plaintiff company had no right of action in

t= own name; that (3) the action in the Sisters’ name was barred

by see. 60 of the Consolidated Railway Company's Aet, 1806
being ch. 55, B.C. statutes of that year; that (4) the plaintiff
company’s elaim was also barred; and that (5) there was no

legal evidence of negligence on defendants’ part

Uxion
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_B'_c_ By their cross-appeal the Sisters elaim to be reinstated and to e s
C. A have judgment in their favour if it should be held that their «
Untok co-plaintiff could not sustain the judgment ts

\““"‘\'“ King v. Victoria Ins. Co., [1806] A.C. 250, disposes of the I

,I‘I first ground in favour of the plaintifis. That ease also bears on In
“II""”“. the second ground of appeal. It wa: held, under a contract of rrel
R. Co assignment or subrogation not distinguishable in its bearing on ervie
stadonata, the point at issue from the one here, that the insurance com ent
e pany could recover from the tort feasor; in that ease notie iry
in writing of the assignment was given to the defendant, bringing tin
it within the operation of a stitate identical with subesee. 25 d v
of see. 2 of the Laws Declaratory Aet, ch. 133, R S.B.C'., which nin
enables an assignee who has brought himself within that statute he re
to sue in his own name.  In the case at bar, while the assign- |
ment was in writing,no notice in writing to the defendant was th
proved, and, therefore, the plaintiff company is not entitled to ce
the benefit of the statute, ( 0
But there was an equitable assignment, and the failure to ‘
give notice merely affected the manner of recovery Instead of e
suing in its own name, the plaintiff company must sue in the name I'he
of the assignors: Dell v, Saunders (1914), 17 D.L.R. 279, 19 wh
B.C.R. 500 ipon
The learned Judge appears to have been under the erroncous I
impression that a legal assignment in pursuance of the Aet had guisl
been shewn in this ease.  This may account for his having dis- th
missed the Sisters and retained the plaintiff company.  But there
apart from the assignment, upon payvment of the loss the plaintifi the «
company was in law subrogated to the rights of the Sisters and the «
entitled to bring this action in their (the Sisters’) name: Simp them
son v. Thompson (1877), 3 App. Cas. 279 |
I'he faets of the ease at bar, with one exeeption, are identical I the
with the facts in B.C. Eleetric R. Co. v. Crompton (1910), 43 o
Can. S.C.R. 1. The defendants are the same; the legislation I'o =1
affecting the case is the same; each in its facts falls within sec B
1 of the said Consolidated Railway Aet, which, after providing no
that it shall be lawful for the company to contract for the supply fenda
of eleetricity 1o consumers for lighting purposes, declares that duty
the company shall fr time to time supply electricity to any premises tramn

Iying within 50 yards of any main supply wire or cable suitable for that ipplic
purpose on being required by the owner or oceupier of such premises

o
TS Y, e LA S ST ey ae——
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d to hie seetion then proceeds to further provide that the company, B.C
heir fore complying with the request, may require security for the C.A.
<ts of making the connection, for the pavment rates, and CRiny
the rent of instruments ASSURANCH
< on In this case the contract (f any) for the supply of eleetric I,:f
t of irrent is an implied one, arising wholly from a request for the Illv:n‘nm
L on ervice and ecompliance therewith by the defendant, and pay- R Co
Ol ent of the rates from time to time by the Sisters in the ordi- PRt
i ury course of business.  In Crompton's case, and herein lies the >
ring istinetion, it was the mother of the plaintiff who applied for
25 nd was given the service; not the plaintiff. himself, who was
hich m infant living with his mother In each ease the injury was
fute the result of the defendant’s negligenee, assuming for the moment
IZn- it they were negligent in this case, in permitting a wire charged
Wils ith a high voltage to come in contact with a low voltage ser-
| to ice wire leading into the premises of the customer I'he units

of voltage in these respective wires were not proved, but the

to vires were spoken of throughout the evidence as the high voltag
| of ire and the low voltage wire, or in terms of similar significance
ane I'he faet that there was no real dispute about the voltage in
19 cach perhaps accounts for the want of more definite evidenee

upon the point.

Olls Fhe cireumstances, therefore, in these two eases are distin-
| guishable only in this, that in Crompton’s case the plaintiff was
lis- 1= the majority of the Court held, not the customer, and that
ut therefore, no contractual relationship existed between him and
tiff the defendants, whereas in this case the Sisters of St. Ann wer
unel the customers, and, if no contractual relationship existed hetween
- them and the defendants, it is because of the effeet of see. 44
Fhe defendants are not by law obliged to earry passengers
cal If they contract to carry a passenger, they are subjeet to the
13 ommon law obligations imposed upon carriers of passengers
lon F'o such a case see. 60 has been held to be imapplicable:  Sayer
ec B.C. Electrie R. Co. (1906), 12 B.C.R. 102. Where there is
ing no contractual relationship between the plaintifi and these de-
oy fendants, and the injury is the result of defendants’ breach of
duty towards the plaintiff in operating its works, whether the
wlu‘- tramway or the electrieal supply branch thereof, the section is
1

applicable: B.C'. Eleetrie Ry. v. Cromplton, supra.

21 vk
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I'hese authorities narrow the case down to the inquiry as to
the effect of see. 44 on the legal relationship of the parties.  Apart
from the section, on the facts of this case a contract, I think
would elearly be implied.  The defendants” contention, for whicl
they claim the authority of Lyles v. Southend-on-Sea, [1905
2 K.B. 1, is that, as the statute required them to supply the
service to an applicant whose premises are within fifty yards
of their main supply wire, their complianee with the request of
the Sisters of 8t. Ann did not constitute a contraet, and that
this action is, therefore, one for “indemnity for damage or injury
sustained by reason of the works or operations of the
company.” to quote from sec. 60, and expressly within its pro
tection.  The Court of Appeal distinguished Palmer v, Gran
Junetion B, Co, (1839), 4 M. & W, 749; and Carpue v. Londo
& Brighton R, Co. (1844), 5 Q.B. 747, on the ground that the
Aets of incorporation of the defendants in those eases did not
require the companies, but merely enabled them, to becoms
carriers if and when they elected to do so, and that, henee, the
actions were for failure in their duties as carriers under con
tract, express or implied, and were not for “any aet done i
pursuance or exeeution or intended execution of any Aet o
Parlizment their special Aets) =0 as to entitle them to the
protection of the Public Authorities Protection Aet, 1893, fron
which 1 have just quoted, whereas, in the ease before then
they thought that, because the defendants’ Light Railways Orde
which had the foree of a statute, requested them to provide
publie passenger serviee on their tramways under penalty fo
default therein, the action was one arising out of an act do
in pursuance of their said Light Railways Order, and must |
commenced within the time limited by the Publiec Authoriti
Protection Aet, 1893, In other words, that an obligation w
imposed bevond that which at common law attaches to earric
of passengers, viz., the obligation to carry passengers, whethe
they wished to or not, and that, henee, the relationship hetwe
the carrier and the passenger was not merely contractual in
ineeption

I think the doetrine of Lyles v. Southend-on-Sea, supra, mu
be applied to this case. 1 ean see no essential difference

ndants were und

principle between the two.  There the de

a statutory duty to aceept Lyles as a passenger.  Here the
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s o ndants were under a like duty to supply the Sisters of 8t. Ann B'(i'
\part vith eleetricity,  In each ease the obligation to perform the C. A
hink duty without negligenee is an obligation imposed by the common xtos
hich W If, therefore, the action in Lyle's case was one commenced  Assurasen
1005 against the defendants for negligenee in connection with an act (,‘.j
the done inobedience to the statutory mandate to carry the pas- “|I:"“W
ards senger, 1 eannot see any eseape from the conelusion that this R Co
st of wtion was commenced for damages sustained by defendant s ey
that negligenee in relation to the works or operations of the defen- C.ILA.
yury dant. There appears to me to be no more nor less of the element
f the of contract in the one than in the other, and, what is perhaps
pro of more importance, there is in the one just as elearly as in the
rane other the initial statutory obligation.
o \x the plaintiff company cannot support this action in its
t the own name, and as the Sisters of St. Ann are, in my view of the
| not section, barred, it follows that the appeal should be allowed and
O the eross-appeal dismissed
. the It has thus become unnecessary to consider the fourth and
con fifth grounds of appeal
l:. k Inving, J.A I concur in the opinion of the Chief Justice SRR
(
i Marmin, J.A I agree with the judgment of the Chief Justice  Martin A
fron allowing the appeal for the reasons stated, only adding, by way
hen of precaution, in ease the matter should go higher, that 1 do not
rder wish it to be understood that there is not much also to be said
de in favour of another ground of appeal, viz., that no negligenee
v e has, inany event, been established, the evidence, e.g., as to the
done current, which was given in Crompton v. B.C. Electric R. Co
st I 19100, 43 Can. S.CLR. 115, having been omitted in this case
it Gartmer, J A1 think this is an action arising out of tort, G LA
» and, as the plaintiil failed to comply with the provisions of sub-
ehol see. 25 of see. 2, Laws Declaratory Act, being ¢h. 133, R8.B.C
ethe 1911, no notice in writing having been given of the assignment,
wex the plaintiffs cannot maintain the action in their own name
nH When the Sisters of St. Ann were added as a party, it was too
late, s the detion was then barred by see. 60, ch. 55, B.C. Can
mu Statutes, 18965 Crompton v, B.C. Electric R. Co. (1910), 43 Can
- S.CR. 1
el Ihe appeal should be allowed
e

Appeal allowed.
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SASK. HEINRICHS v. WIENS,
s.C Naxkatehewan Supreme Court 1. Jdanuary 30, 191
LoLamer asp seasoer (811 C—37)—Cnugen MATTERS—ECCLESIASTION
CENSUR

An action does not lie against a chureh bishop merely becanse
his  ecelesiastical direction to his congregation not to deal with
certain excommunicated member of the church where the staten
is not defamatory

[Allen v, Flood, 67 LLQI. 119; Quinn v, Leathes | RULY B W
Giblan v, National, 72 LKB, 907, 9012, veferred to

Statement Tue plaintiff is a rvetail dealer and at one time a member o
the Ne

the defendant and subsequent to being excommunicated the

inlage Mennonite ehurch, but was exeommunicated b

fendant issued a deeree among his congregation forbidding m
of his congregation to deal with the plaintiff. The result wa
that the plaintiff suffered a considerable loss in his husiness m

brought action against the defendant for damages

B. H. Squires, for the plaintiff
WeCraney, Mackonzie & Co., for the defendant

Brown. J. Browxs, J I have reached the conclusion in this case th
the statement of elaim does not diselose any eause of action

I might say that I would like to have gone into the autho

ities at greater length than 1 have been able to do, but it is i

portant in this case that I should give judgment before 1 lea

to-day, not only because 1 will not be returning next week. b

in order that counsel who have expressed an intention of appe:

ing in any event should have an opportunity of bringing ti

case before the next sittings of the Court en benc to he hel

in the month of February. There will be no difficulty in havin

the case brought bhefore that Court, because there is no eviden

to be extended, and I may say here that there will be no nee
sity of having the appeal book printed, as 1 give the parties tl
right to use a typewritten appeal book. 1 have looked eavefull
into the leading eases which were ecited to me in the argumer
and it seems to me that the effeet of those decisions is, put

a brief form, that the defendant in order to he made Lable in

action of this kind must himself have committed some lega

someone else committing

wrongful act, or have been the cause o

plaim

whie
Earl

NIVS

|
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wrongful act. 1 by vietue of defendant s teachings or his SASK
luence he had caused parties to break a contract with the S C
. intiff then it seems to me under the authorities he would have Mt
ICA RIS
en liable for damages, or if his actions had amounted to a r
- Wikas
";" cspass as against the plaintiff he would have been liable in X
ith .
¢ d Brown, 1.
e mages: if the language he used with reference to the plain own, &
. could be considered as libelous or slanderous as to the
plaintifi’s business, then he would, it seems to me, clearly have
; heen Tiable,  Again if there had been a conspirvacy on the part
{8} ]
11 the defendant and others to do the plaintiff a wrong, and
d b
| hey had in the earrying out of this conspiracy actually done
e e
hime damage, then under the authorities he would have been
&l
ible. T might vead some short portious of the leading autho
Wi
ties which have heen eited.  In the first place taking up the
s in " 4" o
of Mlen v, Flood, 67 L..Q.B. 119, which is eited in 67 Law
Jowrnal, QB.D. at p. 175, Lord Watson is reported as saying
I may say that Lord Watson's judgment seems to be con
dered in subsequent decisions as the main judgment in that
th "
He wi vilfully induees another to do an unlawful act, which, but for
J
. ion, would or might never have been committed, is rightly held
tho ponsible for the wrong which he procured
i
) I'hen at p. 181, Lord Herehell says
g I erved in the first place, that the company, in declining
h ' vothe plaintiffs, were violating no contraet; they were doing
e Ny vomgiul in the eve of the law he course which they took was
ti | elf-interest; they were anxious to avoid the ineonvenience to
bl ' siness which would ensue from a cessation of work on behalf of th
e It was not contended at the Bar that merely to induce them
vin to ta this course wonld constitute a legal wrong, but it was said to
e becanse the person inducing them acted malicionsly
00¢ This case held that the mere fact that they aeted * maliei
g tl ously " was not a factor at all in the case
fall I'hen in the case of Quinn v, Leathem, |[1901] A.C, 495,
101 which is cited in [1901] A.C. at p. 507, the Lord Chaneellor, the
it Earl of Halsbury, referring to the case of Allen v. Flood, supra,
n BVS
zall 15 Turther an element in the decision—that is in the ease of Allen
T \ that there was no case of conspiracy or even combination, What

was alleged to be done was only the independent and single action of the




Brown, J.

Doasixion Law Rerores

what he did by the desive to express
in fa ir of his fellow members
Indicating very elearly that there will be no liability where
the defendant was not in conspiracy with others to do o wrong
Fhen further in that ease at p. 510, Lord Maenaghten, going into

the matter very fully sayvs

Obviously Lord Watson was convineed in his own mind that con
spiran to injure might give rise to eivil Hability even tha 1 end
vere brought about by conduet and aects which by themselves part
from 1 lemer f combinati woeoneer wetion could not be re
garded as o legul wrong Precisely the same questions arise in this
ise as avose in Temperton v, Russell I'he answers, 1 think, must e
pend on precisely the same considerations,  Was Lumley v, Gye rightly

led I thin I was Lotmle v, Gye, was much considered in Allen
v. Flood. But as it was not directly in question, some of your Lord
vips thong it beter to suspend their judgment. In this case the ques
tion arises direetly, and it is necessary to express an opinion on the
point.  Speaking for myself. T have no hesitation in saying that I think
' lec l | not on round of malicious intention—that
vis not, 1 think, the gist of the action—but on the ground that a viola
tion of legal right committed knowingly is a cause of acti aned that
it v oviolation of Jegal rvight to interfere with contractual relations
recognized by law if there he no sueh suflicient justifieation fon wointer
ference

In the case of Giblan v. National, 72 L.J.K.B. 907 at 912,
Vaughan Williams, L.J., is reported as saying

Ihere remains the question of the liability of the Union and Toomey

I think they are both liable, The Union, Williams, and Toomey were all
parties to aets constituting an actionable vrong—namely interfere th
Giblan in the exercise of his undoubted common law right to dispose of

his labour according to his will

In that case there was an aet of interference with the plain
tiff in obtaining employment : in entering into contracts with
employers and that was held to be an actionable wrong.  There
is an American deeision in the Supreme Court of the United
States which was referred to by counsel, and which apparvently
has not vet been officially veported. That is the case of D. E,
Locwe & Co. v. United Hatters of North America, really against
two hundred members of the United Hatters of North Ameriea
and the Amervican Federation of Labour, but that case is evi
dently from the newspaper report whieh has been handed to e

decided and based on the Sherman anti-trust law. The whole

21 D.L
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deeision according to this report seems to be founded on that

statute and so has no application to the case at b

+ the AN oy h similar to a case

It scems to me that this ease is very muech similar to a ca Beienrciia
of an employer who may offer adviee or suggestions to his ser- r

. . Wikas

vants or employees.  Surely he would not be considered as doing
a legal wrong if an employer advised his servants or employees o ke
to patronize a certain store, and not to patronize another store,
A school teacher might advise

This ease seems to be very similar,
tain store, and

his pupils to get their sehool supplies from a e

not 1o get them from another store, and in doing that, un-

questionably by virtue of his position would influence his stu-
dents to patronize the one store and to as it were hoyeott the

other store, but that would not he an actionable wrong.

I find no authority, and no authority has heen cited where
the faets are similar to the case at bar, and where the defend-
ant has been held liable.  So therefore 1 reach the conclusion
as 1 have already stated that there is no right of action under

this elaim : and there will be judgment for the defendant with

COSTS,

As this judgment, however, is going to appeal. the trial of
the action should be postponed until the next sittings of the
Court. and then the same can be further dealt with in the light
of the judgment of the Court en hane®
Judgment for defendant.

tled to the Supreme Conrt of Saskatehewan en o Appeal

March 20, 1915,
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Annotation—Libel and slander (§II C—37 ) —Church matters Annotation

rule of law is that the motive or intention of the i
i AIERLION 08 Libel and

Inasmunch as the
writer is immaterial to the right of action. the fact that the writer wrote  glander
s & Roman Catholic g himself to Roman Catholic readers is

Idres
tion for the publication of an absolute statement

not a ground of justifies

that the two persons were not legally married when the fact was merely
that their marriage was not recognized as valid by the Roman Catholie

Chiniguy v. Bégin 7 D.LR. 65, 42 Que. S
the ersal of the judgment in

Chureh 261, The latter deci
sion is somewhat qualified in effect by
which it was given though upon an entirely different ground,

Chiniguy v,

Bégin, 20 DLR. 347,

A bishop's charge . although it

his clergy is primd facie privi
Bishop of Sodor and Man, LR,
0 Moore P.ONS

wy mater,  Loughton
W.R, 204, 28 L1

contain defama
4 P.C, 495, 42 LI.P.C, 11, 21
HILR
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Annotation (coutinned Libel and slander (§ II C—387)—Church matters.

Plaintitt was the collector of worents in St Paul's Chareh, and

1= his duty as sueh to hand them over to the defendant, who was th

sonior warden.  The ehurch had been broken open, and the moneys and
money hoxes, with certain books of no use to any one but the plaintit and
the ehureh, taken away Ihe defendant, in presence of the plaintifl’s
surety (a vestryman i, two other vestrvmen, and the vector of the ehureh
charged plaintitt with the erime, adding that he had not handed over the
money colleeted, and had destroyed the books to cover the deficiency I'l

ury inanswer to a question, said that they could not deeide wheth

they eomsidered he had no right to use them, and they found for the plai

the defendant had malice or not when the words were ken, but that
il 1t was held that the communieation was privileged, and that as th
jury had not found express malice the verdiet must fall.  Shepherd
White, 2 R, & (', 31

Where the plaintiflf was a member of a provineial assembly of cong

gational ministers, a resolution proposed at a meeting of that a sembly
severely censuring the plaintiff, and all speeches made thereon, ave privi
leged: <o is the publication of the resolution in the denominational
papers.  But a letter written to the assembly by a person not a member of

. Nhurtleff v, Stevens, 51 Vermont 501, 31 Amer. B

it is not privileg
GOS8 Nhurtleff v, Parker, 130 Mass, 203, 39 Amer, R 45b: and see 0
V. Bentinel, 3 Taunt, 456

Waords spoken at a chureh meeting in the regular course of churel
discipline, when the question before the meeting is whether the plaintiil
1)
Tarvis v, Hatheway. 3 Johns, (N.Y, Sup, Court) 178: Remington v. Cone

member s or i< not fit to he a member of the ehureh, are held privilege

don and Others, 2 Pick, (19 Mass.) 310, York v, Pease, 2 Gray (68 Mas
282,

But if sueh words are also defamatory of some thivd person who is not
v member of the ehureh, sueh ontsider may sue. Coombs v, Rose, 8 Black

55: R.v. Hart, 1 Wm, Bl 386

ford (Indiana),

A confidential consultation between a viear and his curate as to th
course which the viear ought to adopt in an ecelesiastical matter was
held privileged in Clark v, Molynewr, 3 Q.B.D, 2 17 L.JJ.Q.B, 230, 26
W.R. 104, 36 LT, 466: 37 LT, 694, 14 Cox C.C. 10, and see Bell v, Park:e
10 Tr. C.L.R. 279,

But where a rector sent to his parishioners a cireular letter warning

them not to send their children to a sehool which plaintiff had opened
in the parish

inst the rector’'s wishes, and in opposition to the
rector’s parish school, it was held that no privilege attached.  Gilpin v
Fowler, % Exch, 615, 23 L.JLEx, 152, 18 Jur, 203

If acl
example” of a member of his flock, by commenting on his misconduct

ryman or parish priest, in the course of a sermon, “make an

and either naming him or alluding to him

n unmistakable terms, his
words will not be privileged, althongh they were uttered bond fide in the
honest desire to reform the culprit, and to warn the rest of his hearers
and altho

gh the congregation would probably be more interested in this

21
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ors. Annotation continucd)-—Libel and slander (§ II C—37)—Church matters. SASK
A\ airt of the disconrse than in any other.  If the words be actionable, the  Annotation
the clergyman wust justify,  Magrath v, Fian, Tr, R0 CL, 1520 Kinwahan
wnd v. MeCullagh, ib, 15 R, v. Knight (1736), Bacon’s Abr. A. 2 (Libel). And 'i";"l i
* slandey
s e Greenirond v, Prick, cited in Cro, Jac. 91, as overraled by Lord Den
s man, 12 A, & B 7
ok A prominent member of the church of St. Barnabas, Pimileo, went to
the stav in the vacation at Stockeross, in Berkshive. and so condueted hin
I'he L4 wlf there as to gravely offend the parvishioners,  Letters passing between B
hes the curate of St. Barnabas and the incumbent of Stoekeross relative to
hat the charges of misconduet brought against the plaintiff were held pri
s loged. as both were interested in at the truth of the matter
ke Whitelew v. Adams, 15 C.BNS WP 80, 10 Jur, NLS. 470, 12
s 1155, 9 LT, 483
mne -
iy
ivi CITY OF NEW WESTMINSTER v. THE “MAAGEN" CAN
nal Eachequer Court of Canada (British Columbia Adwiralty Distvict). Hon g
of M. Justice Martin, Local Judge in Admivalty Mareh 5. 1915
; Lo ADMIEALTY § 11— —JURISMCTION — EXCHEQUER  COURT—CONDEMNA
s [ION OF SHIPS—INJURY TO BRIDGE,
\ ship may be sued and eondemned in damages in the Exchegue
rely Court in favour of a municipality whose bridge over a viver has heen
tin injured by the ship running into it through bad navigation amounting
| to negligence,
> Jones v, CPR.. 13 DLR 900, 006, 83 L P.C 138, referved to, ]
ni
Triar of an aetion by the eity of New Westminster against  Statement

the steam tug ““ Maagen’’ for damages caused by the collision of
not " . . ey . *
ok that ship with the plaintifi’s bridge at Lulu Island on June 26

and 29, 1913,

the McQuarrie & Cassady, for plaintiff.

‘i::; .M. Woodworth, for defendant.
bt Marrin, Lo, Apsm.:—Though the damages elaimed are small  Martiv 104
ing i amount yet in principle they arve of considerable importance
ned as they raise the question of the obstruction of the navigation of
the the North Arm of the Fraser River by the said bridge. which
£ river is a tidal and navigable one at that point, and for a con-
o i sideration of the general publie rights therein reference may he
1, made to the eases in this Court of Kennedy v. The **Surrey”’
1';: (1905), 10 Can, Ex, 29, 11 B.C"R. 499; New Westminster v. The |
Lk g “Maagen™ (1912), 14 Ex. 323, 18 B.C\R. 441; and Graham v.
his The **E. Mayfield’’ (1913), 14 D.L.R. 505, 14 Can. Ex. 330. It
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is first alleged that said bridge is not properly construeted, it
heing said to be set at such a wrong angle to the eurrent of the
river that it tends to cause ships to strike against it.  With 1
speet to this defence it is sufficient to say that the evidenee to the
contrary was so weighty that it was in effeet abandoned. and [
only notice it to record the faet that this is the second time such
an allegation has been made with the like results—see the priom
decision of this Court between the same parties on November 30
1912, already eited.

Then it is further alleged that at the time of the first col
sion, on June 26. the ship was not to blame because the master

was confused in his bearings and temporarvily blinded at the

eritiecal moment by a jet of water which was discha 1pon
him by a pipe from the floor of the bridge while he 8 ass
through its channel on the northerly, or eity, side going
stream. and in so doing trving to keep as elose as possible to his

starboard side to allow for the set of the current, there heing
lashed to his port how a seow 84 x 32,6 feet, laden with abon
250-300 tons of gravel A\ good deal of evidenee was viven on
this point and to elucidate it 1 took a view of the bridge and saw
it in operation and the water being discharged through the
ineh ““blow off ™" pipe from the main level of the hridg hich
throws a strong stream of water upstream for a distanee ot
80 ft. into the river helow and at right angles to the bridg
This pipe is not in ordinary use, only being used in conne
tion with the emergeney 8 inch pipe on the bridge, but at the
time in question it was in use, having been laid in November
1912, and used till 1913, The mouth of it is about 20 ft. above
ordinary high tide and the stream of water in gradually falling
that distance *‘feathers' a good deal. I have reached the con
clusion that if a fairly strong wind were blowing from any on
of several points of the compass the result might well he that
the feathering of the water and its tendeney to obseure the
hearings of the bridge would eonfuse an ordinarily prudent and
careful navigator, thongh usually it would .ot have that effeet
In the present case, without going into unnecessary details, |
am of the opinion that the evidenee of the master of the tug as to
the force and direction of the wind and water on that day should

he eredited to the extent at least of raising such a doubt in my
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mind that I would not be justified in finding him guilty of negli CAN.

genee for any damage caused by the first collision Ex. (
But that does not relieve him from the eonsequences of the e o

is not alleged that New Wis
MINSTER
the wind inereased or deflected the spray on that oceasion, and .
and 1 have i
\TERYHEN

no donbt it was eaused by bad navigation. The position taken -
\ LA

second collision three days later, hecause it
no other valid exeuse for the collision has been set up

for the defence is that the seow simply seraped along the draw
proteetion pier and did no damage, but I am unable to take that
view of the matter in the face of the evidenee of two witnesses
to the contrary, and I have come to the eonelusion that the
seeond eollision materially added to the damage alveady don
at the same spot. 1t is diffieult in the cirenmstances to say how
much this amounted to, the whole damage being only 18290, 1
feel great reluctance in adding to the cost of this litigation by
diveeting a reference to aseertain suech additional damage, the
cost of which would be out of all proportion to the small amount
to be aseertained, and from the nature of the case it would be
very unlikely that any more evidence would be fortheoming to
assist the registrar in arriving at a conclusion than is now
hefore me.  The matter is one of those which frequently arise
wherein it is impossible to assess damages with exactitude (of.
Jones v. C.P.R. (1913), 83 L..P.C. 13, 13 D.L.R. 900), but
nevertheless the same attempt must be made as a jury would,
make, and 1, therefore, feel disposed to diveet that the damages
should be assessed at one-third of the whole amount. which, |
think, will meet the justice of the ecase, and for which amount

Judgment will be entered for the plaintiff with costs

Judgment for plaintift,

SLOBODIAN v. HARRIS MAN,
Manitoba King's Benoh, Galt, J. January 2, 1915 KTB

1. MORATORIUM (8 11 ) —JUDGMENT—SUSPENSION OF
A registered judgment is an instrument charging land within the
meaning of the Moratorium Aet, 1914, Man,, but where registered after
July 31, 1914, it is a “contr *within the exception of see, 6, and hy
virtue of the County Courts Aet, so that the restrictions of the Mora
torium Aet do not apply to prevent an order for sale heing made ther
under within the six months’ period




MAN

K. B,

SLOBODIA
v.
LIEYIHE

Galt, J.

Doyiniox Law Rerorts |21 D.LR.

Moriox for sale of lands
K. H. Boulton, for plaintiff
No one for defendants

Garr, J.:—This is an application by the plaintift for liberty
to sell certain lands, or a competent part thereof to rvealize the
amount payable under a judgment rvecovered on June 24, 1914,
against the defendants Mike Harvis and Mike Makoski in an
action in the County Court.

The affidavit in support of the motion is made by a student in
the office of the plaintiff's solicitor and shews that judgment was
entered in the County Court by the plaintiff on the above date

345, and neither the said sum nor any part thereof has
heen paid: that on November 17, 1914, excention was issued ont
of the County Court which has been returned nulla bona; and
that on November 17, 1914, a certificate of the said judgment was
registered in the land titles Office at the eity of Winnipeg against
the lands of the defendant Mike Makoski. The deponcnt further
says that said Mike Makoski is the registered owner in (ee simple
of certain lands in the Winnipeg land titles office, deseribing the
same.  No one appeared for the defendants

Under the provisions of the County Courts Aet, sees. 215 and
216, and the King’s Bench Aet, rules 741 and 742, the plaintiff

"is entitled to the relief which he secks, unless the Moratorium

Act prevents it,

In the ease of Ledowr v, Cameron, 25 Man. L.R. 71, recently
before me on appeal, the Master had refused to settle a certain
advertisement for sale under a County Court judgment regis-
tered in the land titles office shortly before the Moratorium Aet
was passed, by reason of see. 2 of the Aet. In that case I held,
affirming the Master’s decision, that a registered judgment was
an instrument charging land with the payment of money within
the meaning of see. 2 of the said Aet, and no proceedings for
sale could be taken until after the lapse of 6 months from
August 1. 1914, In the present case the certificate of judgment
was not registered until November 17, 1914.

Under see. 6 of the Moratorium Aet:—

Nothing in this Act shall apply to proceedings or the rights of the
parties under any mortgage, agreement of sale, or other contract made or
entered into after the thirty-first day of July, 1914
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Can it be said that a vegistered judgment is a *contraet !’

Under sees. 215 and 216 of the County Courts Aet a regis-
tered judgment binds and forms a lien and charge on all the
lands of the judgment debtor the same as though eharged in
writing by the judgment debtor under his hand and seal, with
the amount of the judgment. In my opinion a registered judg-
ment, under the provisions just mentioned, bhecomes a contraet.
and the case thus falls within the exception provided for in see.
6 of the Moratorium Aet. The plaintiff, therefore, is entitled to

the relief he elaims, together with the costs of this motion,

Wation granted,

KAULBACH v, BEGIN.

Nova Ncotia Suprewe Court, Russell. Longley, Drysdale and Ritehic, JJ
tpril 5, 1915,

1. Biees AND NOTES (8§ V1 C— 167 ) —PROMISSORY NOTE-— EXECUTORY AGREY
MENT—TRANSFER OF SHARES—AGREEMENT TREATED AN NON-EXIS
TENT—FAILURE OF CONSIDERATION,

An executor suing upon promissory notes given by the defendant to
the testator under the latter’s exeentory agreement for the transfer to
the maker of the note « tuin shares in a vessel so soon as the note
should be paid, er on the note if the testator had treated
the ag vexistent, made no tender or offer of the shares,
made no demand under the notes and had treated the defendant as
having no interest in the vessel by selling the shares in gquestion with
out e

grevient as n

rring to the defendant

Actiox by plaintiffs as exeentors of the estate of . Edwin
Kaulbach, deceased, to recover the amount of two promissory
notes with interest given by defendant in conneetion with a pro-
posed purchase of sharves in a fishing vessel which the deceased

with others was building at the time.

The cause was tried hefore Graham, . who gave jude-
ment in defendant’s favour on the ground that no interest in the
vessel ever passed to defendant. the sharves having heen taken
over by and registered in the name of deceased and having been
subsequently sold by him without any reference to defendant,
V.. Paton, KA, and R. ('
J. A McLean, K.C',, for respondent.

N. Kaulbach, for appellants

RusserL, J.:—The defendant is sued on two promissory notes
given to the late . Edwin Kaulbach either under an exeeutory
agreement by the latter to transfer to him four shares in a

N.S

Statement

Russell, J,
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schooner then building or for money advanceed by way of loan
to the defendant to purchase and pay for the shares which wer
take n the name of Mr. Kaulbach and held as security for the
il The learned trial Judge has found that the notes were
given on the consideration first mentioned and has negatived the
theory of a loan. There are cireumstances in the case that would
lend colour to the theory of a loan. One of these is the memo
andum on the stub of the cheque signed with the initials (. E.K
vhioch is to this effect

\1 ed f Toln Ih Gieo, Begh winer, 125

I'his was proved to have bheen made in the handwriting of My

Young. now deceased, who was in his lifetime a elerk of the lat

. E n Kaulbach, It is contended that this evidenee was

inadmissible as it was also contended that the memorandum on

the cheque for $125, ““John Begin, new sehooner was inad
missible I think that both entries were admissible as having
been made by the deceased elevk in the ordinary course of his

duties. But the learned Judge has treated these memoranda as
merely earmarking the transaction, and not as proof that the
cheques were drawn as advances to the defendant to enable him
to buy the sharves in the vessel

Another eireumstance tending to support the theory of a lom
to the defendant is his statement in the course of his eross
examination that MebLean, one of the firm of builders of the
vessel, asked him to take a shave and he replied that he had no
money, wherenpon MebLean said, *“we will go to Mr. Kaulbach and
horrow the money But the witness had alveady said in his
direct examination, as to this same interview we went to him
and he was supposed to have twelve sharves, or he was taking
twelve shares, e says yvou don’t want any money; give me

notes and I will give you four sharves.’

And in answer to the question of the learned Judge, “* You
knew unless you paid you were not to get a share?’’ defendant
replied, *that is what I was under the impression

The following questions and answers also occur in the eross
examination

Q. Was it arranged Mr, Kaulbach was to keep your shares until you

paid for them A. That is what T understood. Q. He was to have yvour

shares as security until you paid the notes A. Not as security: | was
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loan wares from him ay s 4 | it over until T pa N.S
Were S0
" the Both the defendant and MeLean confess that their vecollee 4‘
wer ‘ tion of the interview is too indistinet to enable them to report it I”H,« "
the th anvthing like aceuraey There is no writing produced I
wuld though one was drafted by Mr. Kaulbach’s elerk. the purport Russell, 1
noy of which seems to have been that defendant was to get the shares
AN when the notes were paid.  The defendant was never treated by

Mr. Kaulbach as the owner of the shaves, and when the vessel

as sold he was not consulted in any way with referenee to the
M transaction, as 1 think he would have been it he had heen eon
lats sidered by Mr. Kaulbach as the owner of the shares which wer
was n that view held by Mr. Kaulbach as seeurity for the advane
I on If the learned Judge had found this to he the effeet of the trans
il etion 1 doubt if T should have felt free to find otherwise \s .
g he has found it to be an exeeutory agreement I do not thinl
his there is evidenee on which we should veverse his finding, espe
L as ciall 1 ew of the faet that Mr. Kaulbach registered all the
the shares his own name. and in order to do so had to make a
him clavation of ownership, a eivenmstanee to which importance was

hed in the case of Wonds v. Russell, 5 B. & Ald. 942, 1 ;

Dan e th the learned Judge that the eiveumstanee of the shares
S8 cing referred to as Begin's sharves, or the eheque having been
the eseribed as an amount advaneed to John Begin is wholly ineon
no elusive It Mr. Kaulbach were paying for the sharves with the
ind iention and under an agreement to transfer them to the de
his endant on payment of the notes, he would be just as likely to
hm carmark the stub or have it earmarked as an advanee for John
ng Begin as if the agreement had been elear and distinet for a loan
me It the ease is that of an exeeutory agreement for the transfer

of the shares 1 do not see how the notes ean be colleeted when the
“ou payee has by the sale disabled himself from transferving the
int shares.  The learned trial Judge has treated the case as a reseis

sion of the agreement and the circumstances seem to point to
N8 that inference

The defendant, at the trial, said in answer to a question from

on the Judge
sl AL 1 remember him (Kaulbaeh) saying, “as soon as you pay for th '
. < 1 will transfer them over™: bt 1 never could pay for them: 1 neves
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AULBACH

Ritchie, J.
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wid a cent on it so it looked as if | didu't have a share |
no papers of any kind to become a shareholder

It seems, therefore, that both parties to the agreement hay
treated it as having been reseinded and the learned treial Jude
has found as a fact that it was so treated by the plaintiff ‘s tes
tator. 1 think that finding is supported hy the evidenee, and that
being so 1 do not feel bound to enter upon the thorny and diffi
cult questions arising out of a ve-sale in invitum

The argument of the ease did not afford any very clear light

as to whether the analogy of a sale of land by a mortg

a re-sale of chattels by an unpaid vendor was most nearly applic
able to the cas There would be diffieulties in working ont
either analogy. But 1 think the essential question at issue her
can be answered by saying that the plaintlff cannot vecover on
the notes given in this case after the testator had treated the
agreement as non-existent, made no tender or offer of the shares
made no demand of the notes, treated the defendant as having no
interest whatever in the vessel and sold the sharves intended

him under the agreement without notice to him or consul

"
with him
Whether the ease be treated as that of a total failur
sideration or a reseission of the contract by a tacit thongh rea

agreement which should result in a discharge of the notes is not
very material.  Perhaps in the last analysis these are in veality
one and the same proposition.  In any ease I think the appea

must be dismissed.

Loxarey and Dryspave, )., concurred

Rirenre, J In my opinion the appeal should by iissed

with costs for the reasons stated in the judgment appealed fro

I adopt it as my judgment on appeal

Appeal dismissed with costs

%
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JOURNAL PRINTING CO. v. McVEITY,

Ontario Supreme Court, Appellate Division. Falcowbridge, Col K B.. Riddell,
Latchford and Kelly, J.J.  February 18, 1915

L INJUNCTION  (§ 1—10) —NEWSPAPER  BEPORTER— EXCLUSION  FROM  CITY
HALL—ORDER OF MAYOR—INJUNCTION KESTRAINING

A newspaper reporter has a vight of entry into the city Lall of the

city in which the newspaper is carried on, both as a representative of

the publishers and as a resident of the eity and the enforeement of an

order given by the mayor of the city to the eity hall oflicials exeluding

newspaper reporters from the city hall will be vestrained by injunetion.

2. MUNICIPAL CORPORATIONS (§ T1—T1—280) —MUNICIPALITY — RATEPAYER
RESIDENT—RIGHT TO INSPECT RECORDS—STATUTORY

A ratepayer or resident of a municipality has in Ontario no common
law right to inspeet the record of the municipal corporation: all rights
of examination or inquiry by a rvatepayer into municipal affairs are
limited to those given by statute,

[Tenby vo Mason, [1908] 1 Ch, 457, followed: Williais v Manhes
for. 13 Times LR, 200, distingnished. ]

Aveearn from the judgment of Middleton. ).

. F. Henderson, K.C., and H. F. Parkinson, for the appel
lant company.

A, Russell Snow, K.C., for the defendant.

Farconsringe, CJLK.B.  (giving the judgment of the

Court) :—Bearing in mind that this appeal is taken from the
formal judgment, and not from the reasons therefor. theve is
no neeessity, we are all agreed, for veserving judgment.

The only point, we consider, is the right of an ‘‘inhabitant”’
or “person’’ to examine into the affairs of the eity. We are of
 or by

opinion that no rights exist except such as are expressly
implication given by the statute. Our municipalities are in no
way an evolution from the eommon law munieipal eorporations,
but ave the produet of statutory enactments, and in this respect
differ from them. Some account of this origin may be seen in
Biggar’s Municipal Manual, MeEvoy's The Ontario Township,
and a series of articles on Early Legislation and Legislators in
Upper Canada in 33 C.L.T. All reasoning, therefore, based upon
the common law rights of the parties falls to the ground.

In the case of Tenby Corporation v. Mason, [1908] 1 *h. 457,
at p. 462, Mr. Justice Kekewich says ‘‘Thirdly, the defendant
claims to be entitled to attend the meetings of the council as one
of the publie, that is, he alleges that they are necessarily publie
meetings. 1 pass over without further notice the evidence that

21 DLk
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the door leading to the couneil room has remained open during
the time of meeting, and there has been no doorkeeper to chal
lenge the entrance of any one not coming in an official character
as also the evidence, which is by no means strong, that occasion
ally some such persons may have entered and attended the meet
ings. The only arguable ground of this elaim is that the; ar
public meetings. The first observation on this is that we are
dealing with the ereature of statute, and that there is no room
for the application of the common law on which one would fall
back if dealing with, for instance, vestries: see Steer’s Parish
Law, 5th ed., p. 195. The borough couneil is constituted under
the Municipal Corporations Aet, 1882, and if the defendant’s
claim is well founded there must be expressed in, or reasonably
inferred from, that Aet a right on his part as one of the publie
to attend the meetings. Admittedly there is no expression of any
such right. Can it be reasonably inferred? The defendant en
deavours to answer this affirmatively. Of those provisions of the
statute, ineluding the rules set out in the Second Schedule, which
ensure some publicity of the proceedings of the eouncil, none of
them really affects the public except the 5th rule, which pro
vides for notice of the time and place of intended meetings being
fixed on the town hall, and if the meeting is called by members
of the eouneil the notice must also state the business proposed to
be transacted. Giving the utmost possible weight to these pro
visions, 1 cannot deduee therefrom any intention on the part of
the Legislature that the publie shall have a right to be admitted
to the meetings; and indeed I should infer that this is the limit
of publicity which it was thought desirable to ensure, and that no

more was contemplated.”’

This judgment is affirmed by the Court of Appeal, Buekley,
L

by anything which is found in the statute which governs the

saying, at p. 469 : **But all this must be eontrolled no doubt

corporation, If there is anything in the statute, that must pre

vail. The Master of the Rolls has dealt with the provisions of
this statute and of the Loecal Government Aet of 1894, to which
reference may be made as to other like authorities, 1 fail to find

in the Aet which er

ites this corporation anything which says
that a burgess is entitled to aceess to the meetings of the delibera

tive body. 1In see. 233 1 do find that he is entitled to copies of

i
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the minutes of the proeeedings of the council. He is entitled to
know what they have done. But the Aet eontains no provisions
as to his being entitled to be present at the proceedings them
selves.”’

Then, the other case that has been much laboured this morn-
ing, Williwms v. Mayor, etc.,of Manchester, 13 Times L.R. 299, is
a mere interpretation of see. 233 of the Municipal Corporations
Aect of 1882, as to the extent of the right given by that section
to a burgess to inspeet the minutes of council and its committees,
as indeed, the report starts out by saying, and it does not sup-
port the proposition that the public have rights in the premises
not given by the statute. This was practically a econsent judg-
ment case.  Epitomes only of the minutes of committees were
prepared for the couneil, but not incorporated in the minutes of
council.  Mr. Asquith, for the corporation, said: ** Perhaps if the
epitomes were treated as minutes of the couneil that would satisfy
both parties.”” Judgment is given as follows: **The Court then
granted a deelaration that the burgesses were entitled to inspect
in future all acts of committees submitted to the council for
approval and either approved or not.””  Therefore that case does
not support the proposition that the public have rights not given
hy the statute.

Therefore, both on prineiple and authority, we think the
appeal should be dismissed with costs.

Appeal dismissed.
O'TOOLE v. BRANDRAM-HENDERSON

¢ Seotia Nupreme Court, Greham, EdJd. Russell, Longley, and Drysdale,
JJ Januwary 12, 1915

MASTER AND SERVANT (§ V—340) —WoORKMEN'S COMPENSATION — | NJURY
TO TEAMSTER—IN OR ABOUT PLANT
Compensation may be allowed under the Workmen's Compensation
Aet, NS, in respeet of injury to a teamster while driving a truck and
team of horses in the delivery of the output of the factory although at
some distance therefrom, the horses and truck being a part of the
factory “plant” under the extended meaning given by subsec, 2 of see
2 to the word “factory,” so that an injury “on, in or about™ any part
f the plant is within the statute
mouth v. France, 19 Q.B.D, 647, and Carter v, Clarke, 14 Times
72, applied. |

o

Arreal from the judgment of Wallace (.C.)., in favour of
plaintiff on a case stated from an arbitration under the Work-

men’s Compensation Aet,
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NS H. Mellish, K.C., in support of appeal. the
_\-a N, Jenks, K., and R. H. Murray, contra. Act
— to
0"foora The judgment of the Court was delivered by b tha
1;“”""‘“ Russers, J.:—The English Workmen’s Compensation Aet ‘
ENDERSON
o 1897, applies only to employment on, in, or about a railway, 0
Sk factory, ete., and it has been held that a person who was injured J sid
at a distance from the factory was not killed on, in or about the o
factory, because the aceident happened whilst loading his cart tel
cue and a half miles from the factory at which he was employed.
Lowth v. Ibbotson, [1899] 1 Q.B. 1003. On the other hand in of
Powell v. Brown, [1899] 1 Q.B. 157, it was held that compensa- th
tfon could be elaimed in respeet of a man who was killed hy fall fir
ing from a eart whieh he was loading at the time. The cart was
standing in the publie street but backed up against the curb of \
the pavement on the other side of which was the wall of the o
respondent’s factory In this case the emplovment was held i
to be about the factory.
The N.S. Workmen’s Compensation Aet has not followed the 5
English Act under which these decisions were made. It has
introduced words which it is contended change the meaning of i
the Aet. Tt is as follows:
Fhis Act shall apply only to employment by the undertakers as herein
tfter defined where not less than ten workmen are employed on, in
thout a railway, factory, ot et
The contention is that the restriction ““on, in or about”’ ’

applies not to the nature of the employment in which the injury
has happened but only to the nature of the employment of the
ten persons whose employment on, in or about the factory, ete

is made a condition of the application of the Aect. But this
manner of construing the Act leads to the result that there may
be persons employed by the undertaker who would be entitled to
compensation but the faet of his employment would not count
in determining to what elasses of factory, ete.. the statute is
applicable. 1 eannot think that it was ever intended by the
insertion of the words not found in the English Aet to make two
different kinds of employment, one of which would be considered
in determining whether the Aect applied while the other would

not be eonsidered in determining that question but would never
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theless be such as to furnish grounds for compensation. The
Act can be read without any transposition of its phrases so as
to bear the same construetion as the English Aet, and I think
that was the intention of the legislature.

The deceased teamster in the present case was killed, not
“on, in or about’™ the respondent’s manufactory but a con
siderable distance therefrom, and compensation cannot be re
covered in respeet of the aceident unless by virtue of the con
tention next to be considered.

It is said that the team from which he was thrown was part
of the plant of the factory under the definition, and therefore
that his employment was on, in or about the **factory' as de-
fined in see, 2, sub-sec. 2, as follows:

“Factory” has the same meaning as in the N.S. Factories
Act and also ineludes any doek, wharf, quay and buildings ther
on, machinery or plant, and every laundry worked by steam,
water or mechanieal power.”’

lu Yarmouth v. France, 19 Q.B.D. 647, a horse was held to
he part of the plant of a wharfinger whose business inler alia
was that of conveying goods from the wharf to the houses or
shops of the consignees. Although the same learned Judge in
another case held that eab horses could not be held to be included
in the term ““plant”” under the Bills of Sales Aets because of
special considerations arising under the construetion of the
terms used in those Acts. London and Eastern Counties, ete, v,
Creasy, [1897] 1 Q.B. 768

I agree with the learned Judge of the County Court that
the term plant may well inelude in the present ease the teams
which were used for the delivery of the output of the manufae-
tory

In Carter v. Clarke, 14 T.L.R. 172, an action was brought
against Stephenson, Clarke and Co., who were under contraet to
supply coals to a railway company. They shipped the eoal in
vessels belonging to another company which was afterwards
joined in the action. The action was dismissed as against the
shipping company but it was held that the ship in which the
claimant was injured was part of the plant of the defendants.

N.S.

8.C
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v
BrANDRAM
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If the ship in which the coal was carried was part of the
defendants’ plant 1 see no reason why the team in this case
would not be a part of the respondents’ plant. For these rea

sons I think the appeal should be dismissed.

Appeal dismissed with costs

RITCHIE CONTRACTING CO. v. BROWN

British Columbia Court of Appeal, Macdonald, C.J.A.. lrving
MePhillips, JJ.A.  February 26, 1915

Lo APPEAL (81 A—1)—RI1GHT OF APPEAL—INTERPLEADER FSSUI
An appeal lies without leave from a County Court judgment in an

interpleader issue where the value of the property involved is over

100, under Ovder 13, rule 7 f the B, Connty Con Rules, 1912

Re Tarn, [1803] 2 Ch. 280, applied.)

2. CHATIEL  MORTGAGE §1IV B—4b DEFECTIVE  AFFIDANVIT— EXECT 110
CREDITORS — PRIORITIES

A chattel mortgagee whose mortgage is not eflectively

beeause of a defective aflidavit will not be proteeted as a

w i

tion ereditors of the mortgagor by the fact that

actual pe gainst the mortgagor for a short time afte
execution of the mort
possession to the mor
be the

Ex parte Jay, LR, 9 Ch, 697, and A
to.]

ion

if he afterwards voluntarily parted
gagor so that the latter appeared thereafter 1
tensible owner of the mor

goods

W

0L, 14

Avrean by defendant from  judgment of Grant, County
Judge.
Charles Macdonald, for appellant, defendant

Ladner, for respondent, plaintiff

MacpoNaLp, (LWJ. A :—A preliminary objection was taken at
the hearing of this appeal that as the interpleader action had
heen tried by the learned Judge and disposed of on the merits
pursuant to power given in that behalf by O. 13, r. 7. of the
County Court Rules, 1912, and as no leave to appeal was given
by the learned Judge, the appeal should be quashed. The 1
spondents vely on r. 10 of said O. 13 in support of this con
tention,

The English Common Law Procedure Aet, 1860, sees. 14 and
15, like our County Court Rules 7 and 8, O. 13, enabled a Judge to
dispose summarily of elaims in interpleader matters, and sec. 17

of the same Aet provided that:

21
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he Ihe judgment in any such action or issue as may be directed by the B.C.
e Court or a Judge in any interpleader proceedings and the decision of the C.A
Court or Judge in a summary manner shall be final and conclusive .
- A the parties and all persons claiming by, from or under them Revcnn
r Eme . . CONTRACT
Although all the other provisions of the Common Law Proce S
1 NG (
dure Aet, ineluding said sees. 14 and 15, were repealed, see. 17 ek !
oW
above quoted was allowed to remain in foree. See. 14 and 15 . 4
; . . " . : wm  Mardonald
v now appear in the form of Rules of the Supreme Court, O, 57, 0.1.A,
rr. 8 and 9, and correspond to said County Court Rules 7 and B
But while said see. 17 remained unrepealed, it was with certain ;
changes incorporated in the Rules of Court, where it appears as
r. 11, 0. 57, in the same words as our County Court Rule 10, O 1
an 13.
il The effect of these rules and statutes on the vight of appeal ]
has been considered in a number of cases, ineluding Walerhouse i
10 v. Gilbert (1885), 15 Q.B.D. 569; Re Tarn, |1893] 2 (*h, 280;
Lyon v. Morris (1887), 19 Q.B.D. 139: Bryant v. Reading
wl A -
1886), 17 Q.B.1. 128; Van Laun v. Baring, [1903] 2 K.B. 277
“'I‘" Cor v. Bowen, [1911] 2 K.B. 611; Mason v. Boltons Ltd., [1913]
the
ith 1 K.B. 83.
e Lindley, L., in Be Tarn, supra, speaks of v, 11, at p. 284
reul as follows :
Rule 11 is diffienlt to work out in practice, but the introductory words \
nt make the rule not applicable where it would be ineconsistent with any
X <tatutory provisions as to the finality of the order. We have then to
look out of the rules into the statutes and when we look at the statutes
ve find that an order made summarily by a Judge in interpleader pro
ceedings is not appealable,
In this provinee the statute law applicable to a case like this
at is materially different from that of England. We have no statu
ad tory provision such as see. 17 of the Common Law Procedure
rits . Aet. which takes away the right of appeal, but on the contrary
the we have see. 116 of the County Courts Act which gives a right
ven of appeal from all judgments or orders whether final or inter
I locutory in interpleader proceedings where the amount involved
o \ 15 $100 or upwards. As to such judgments or orders it is **other-
wise provided by statute’’ that they shall not be final, but may
be appealed without leave. It would, therefore, follow that
leave need be obtained only where the amount involved is less
17 than $100. The value of the property involved in this appeal
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is above that sum, and henee the preliminary objeetion must I tiol
" C.A disallowed with eosts.  On the merits I concur in the conelusion Ave
e and reason therefor of my brother Irving ”
CaENals Irving, J.A.:—1 agree with the opinion just read that the G
ING Co Ned
v motion to quash should be dismissed.
mf'm,\ The plaintiff company having recovered judgment against h; ll
frving. 34 Pratt, the elaimant, and caused a motor ear to be seized under "I'Ih
the warrant of execution, Charles Brown put in a elaim to the mif
car under a chattel mortgage, and in the alternative upon having "
taken actual possession of the ear o
The sheriff obtained an interpleader order and the learned e
1 County Court Judge held the chattel mortgage was bad beeause .
of a defeetive affidavit, and he found that whatever possession l;..
the elaimant might have had for a short time after the exeeution th
of the chattel mortgage of November 4, he had parted with o
voluntarily, on or about December 25, and allowed the debtor to ol
hold himself out from December 25 till March 27 as the osten .
sible owner of the car. :’
Brown now appeals on the ground that the possession taken
cures the defeets in the chattel mortgage. His contention is that :
the ear was not in possession or apparvent possession of Pratt 1'
When the mortgage was given the car was kept in the Tud |
hope Garage on Granville Street.  After the mortgage was given r
it was put into the claimant’s garage on 14th Avenue. Just
hefore Christmas, about December 22, Pratt obtained permis
sion to use the ear, as he had some friends who were coming ove I
for Christmas. He took it away and the inference T draw is that
he kept it and used it for some time. Pratt promised to return it ‘
to the elaimant, but no time for its retmm was specified It ‘
does not appear that it was ever returned to the elaimant’s gar . |
age. The claimant says he knew nothing about the ear till some
time in January when he learned it was in a publie garage on
13th Avenue, where it had been placed for repairs, having, 1
infer, been injured while in Pratt’s possession. At any rate 3
I the elaimant was no party to the ordering of the repairs, nor
i to the placing the ear in the 13th Avenue garage. It stayed there
H until the seizure, the claimant taking the position it was the

duty of the man who damaged the car to put it in good condi-
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tion, and ** put it back again,”’ that is, into his garage on 14th
Avenue

Our section defining apparent possession is taken from the

English Bills of Sale Acts, 1854 and 1878 (41 & 42 Viet. ¢h. 31

see. 41, which were intended to prevent false eredit being given
to people allowed to remain in possession of goods which appar

ently arve theirs, the ownership in which they have parted with

That, | think, was what was done in this case. Pratt was per

mitted by the elaimant to use and enjoy the car, apparently as
owner, from December 22 certainly until the time of the dis
covery of the ear in the 14th Avenue garage. As to the posses
sion of the car after the interview the elaimant and the pro-
prictors the case raises a nicer question. Here we have third
persons in possession—who had reeeived it from Pratt: but these
third persons, though indifferent to the ownership of the car
never attorned, or agreed to hold the ear as agent for the
claimant.  There could not be eoncurrent possession of the can
so 1 think the third parties must be regarded as the holders for
the person who left the ear with them

According to the general rule that one who has recovered pro
perty from another as his bailee, or agent, or servant must re
store or aceount for that property to him from whom he received
it. The obiter dicta in reference to the meaning of the word pos
session under the Bills of Sale Aet reported in Aucona v. Rogers
(I1876), 1 Ex. D. 285, at pp. 292 and 293, are against the
claimant : and see Re Wood (1879), 40 L.T. 204,

The leading ecase on apparent possession is Er parte Jay
(I1874). L.R. 9 Ch. 697, It is there laid down that if the mort
gagee does not actually get possession diligenee in attempting to
get it will not help him.  Pratt having undoubted possession 1
think it must be incumbent on the claimants to regain possession

to do something more than merely diseuss with the third
party the terms on which he might remove the car.

I would dismiss the appeal.

McPuiLuies, J.A.:—This is an appeal from the County
Court of Vancouver, being a judgment pronounced by His
Honour Judge Grant upon the hearing of an interpleader
matter ordered by consent to be tried summarily—under 0. 26

O 5
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McPhillips, 1.5



DoMiNION Law Rerorts, (21 D.LR.

B.C In the argument reference was made to the County Court wa
b A Rules, 1905, O. 26, rr. 7 and 10—the County Courts Aet (¢h. 53, N«
4 t:.u‘l‘m R.S.B.C., 1911), see. 116(d), sec. 119, and see. 165—and the 19
avrracr-  Court of Appeal Aet (ch. 51, RS.B.C"., 1911), sece. 6(3 i W
i ”"'A_"' and it was urged that there was the right of appeal notwith- ¢o
HRow N standing that it was admitted that no special leave to appeal had su
e 1A, been obtained. 38
In my opinion the County Court Rules—marginal No. 461 ) Y
(0. 26, r. 10), which has the foree of statute law—uvide sees

162 and 165 of the County Courts Aet—is conelusive and no W\
right of appeal can be elaimed in the present case unless leave he ‘ te
fo first had and obtained. la
It would seem to me that there was in the present case a deei 1 la

sion of the Judge in a summary way—although it is true an [
order was made directing the summary hearing—a quite un d
necessary order—but not to my mind of such poteney as to 1
change the character of the hearing—and that which is appealed f
from is the summary disposition of the whole matter—which in |
my opinion is only appealable with leave—Van Laun v. Buring i

[1903] 2 K.B. 277, 72 LJ.K.B. ((.A.) 756.
The case which is absolutely in point—and it determines the
further point that even with leave there is no appeal in England
by reason of see. 17 of the Common Law Procedure Aet, 1860
(Imperial)—is Harbottle v. Roberts, [1905] 1 K.B. 572, 74 L.
K.B. (("A.) 310—it was in the case pointed out by counsel fin
the elaimant, who took the preliminary objection that no appeal
lay—that ““‘the order of Bray, J., did not actually decide the
claim summarvily, but directed it should be so decided "—in the
present case the order of April 20, 1914, made by the learned
Judge—recites that it is an order by consent and that the ques .
tion as to whether at the time of the seizure—the goods were the
property of the elaimant as against the execution ereditor should
be tried summarily—on April 23, 1914—and was so disposed of
on that date—Collins, M.R., in giving judgment in Harbottle v
Roberts, supra, at p. 311, said.
e | The learned Judge here gave the quotation at length.|
i It is true the Common Law Procedure Act (Imperial), 1860,
: sec. 17, eannot be said to be the law with us—but the statute law
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was equglly effeetive as to the point under consideration on
November 19, 1858—the English Law Aet (ch. 75, RNB.C.
1911), as at that time the Interpleader Aet (Imperial), 1 & 2
Wm. IV.. ¢h. 58, was in foree in England—and where there was
consent as in the present case and the matter being disposed of
summarily there can be no appeal : Curlewis v. Pocock, 5 D.P.(C",
381; Harrison v. Wright, 13 M. & W. B16; and Shorfridge v.
Young, 12 M. & W, 5.

Quite apart from the Imterpleader Aet (Imperial), 1 & 2
Wm. 1V., ¢h. 58—and to the perhaps somewhat reasonable con
tention that it is now inapplicable—in my opinion the statute
law as we have it and the rules which have the foree of statute

law preclude an appeal in the present ¢

1 admit that the question is indeed one of complexity and the
decisions which have been given from time to time have given
vise to understandable varianee of opinion—however, upon the
facts of the present case—the consent itself to a summary dis-
position of the matter is conelusive—and in my opinion there
is no appeal.

Appeal dismissed

COLUMBIA BITULITHIC CO. v. VANCOUVER LUMBER CO.

British Colwmbin Cowrt of Appeal  Treivg. Mavtin, Galliler and
WePhillips, JJ. A, February 26 1915

1. CORPORATIONS AND COMPANIES (§ IV D—T7a0)—POWER 10 CONTRACT
CHATTEL  MORTGAGE—NALIDITY —ULTRA  VIRES

A chattel mortgage for money lent must be held invalid where the
company in whose favour it was given had no power to lend money
under its memorandum of association and where the lending could
not be classed as an incidental power to the specific objects of the
company’s incorporation; the company may nevertheless have power
to sue for the return of the money,

Ex. 185;

[Ashbury Carriage Co. v, Richie, LR. T H.L, 633, 44 L.
{.-6G. v, Great Eastern, 5 AU, 4 Oshorne Case, 79 L.J,
[1910] A.C. 87, 79 L., Ch. 93: A.-G. v, Mersen, [1907] AC, 415
Re Bagley (1911) 80 LLK.B. 168; and Carter v, Columbia (1914
18 D.LR. 520, referred to.)

Arpeal from the judgment of Mureny, J.. Columbia Bitu-

lithic v. Vancowver Lumber Co,, 20 D.L.R. 954,
Bodwell, K.C'., for appellant, plaintiff.
Davis, K.C'.,, for respondent, defendant.
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B.C IrvinG, J.A In Carter v, Columbia Bitulithic Co. this o
CA Court held a guarantee given by the Columbia Bitulithie (o, for W
Sy the convenienee of the Seott Goldie Co. was ultra vires. »

(LOLUMBIA

BITULITH I The defendants in this action having recovered a judgment 2 P
"” against the Seott Goldie Quarry Ltd., the grantors of a chattel al
Vaxcouvek mortgage dated August 16, 1913, seized the goods and chattels m
I'l.‘::u ’ mentioned in the mortgage ; the plaintiffs thereupon elaimed the ti
e A goods as theirs under the said mortgage, and an issue, which i
came on 1o he ard before Mr. Justice Murphy, was directed ¢
That learned Judge, who felt that he was hound by our deei \

sionin Carter v. Bitulithic, 18 D.L.R. 520, was of the opinion
that the transaction of loan was wltra vires of the company, and t
that as it was a proceeding which neither the divectors nor the ¥
company had authority to make the issue must be decided in 1
defendant s favour. )

Mr. Bodwell draws a distinetion between a lending on the
seeurity of a mortgage (that is this case) and the giving of a ‘

guarantee (as in the Carter Case) and contends that what was

done in this case was “incidental” to the powers of the com

pany . Ashbury Carriage Co, v. Riche (1875), L.R. 7 H.LL
H L. Ex. 185, construing ineidental as **reasonably ™’ inei

dental in ace

lanee with the opinion of Selwyn, L.C., in A.-(
V.o Grcat Eastern (1880), 5 App. Cas, 473, the word **incidental”’
was discussed in the Osborne Case, [1910] AL 87, 79 L.J. Ch.
87. 93, and means nothing more than “*hy fair implication.”’

In Uwion Bank v, MeKillop (1913). 16 D.L.R. 701, 30 O.L.R
87. a number of cases rvelating to guarantees by a trading com
pany are colleeted. Tt is not necessary that firther reference
should be made to them. In my opinion the lending of money
and undertaking to make future advances on mortgage is not
incidental to any of the purposes mentioned in the plaintiff’s
memorandum.  The power to loan is quite a common power to
insert and its omission from the memorandum is of the utmost
significance in the ease of a trading company. 3

There seems to be no golden rule by which you ean determin
all cases as to what is incidental except this—Is what has heen
done and is now objected to, reasonably incidental to the business

authorized by the memorandun? This rule—almost no rule it is
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so simple—is perfeetly plain, the difficulty lies in its application,
We are warned not to give way to the argument that beeause
what had been done assists or would he convenient to the com-
pany—see A-G. v, Mersey, [1907] AC. 415, 1 do not think
anybody reading the memorandum would say that lending the
money of the company was ineidental to any of the matters men-
tioned in the memorandum of the company.  Sinee that pungent
judgment was delivered the words *“incidental powers™ or what-
ever equivalent language is used must be read strietly—see 1.6
v. West Gloreestershive Water Co,, [ 1909 2 Ch, 335, at @

Mr. Bodwell, on the assumption that his first point is bad,
then argued that the chattel mortgage given to seeure the loan
was not neeessarily bad-—and that it would support the plain-
tiff s elaim against the seizure. His main authority was Re Colt-
man, Coltman v. Coltwman (1881), 19 Ch, D, 64, 51 L., Ch, 3.
That was a ease on a promissory note given to the trustees of a
friendly soeiety to seceure €300, The defendant s contention was
that as the trustees were not authorized to make a loan to any-
body other than a member of the society, the loan was an illegal
act and therefore the society could not recover

The Court of Appeal, however, thought that although the
trustees had no authority to make the loan, the majority of the
members could have done so, and, therefore, the loan was not
illegal, and the plaintifis could recover, So far as | ean find that
case has not been overruled. The right of the lender to vecover
notwithstanding that there has been a breach of trust on his part
scems well established—«cf. the case of Ernest v, Croysdill (1869),
29 L.J. ('h, 580.

In the present case the plaintifft company may have the
right to recover their own money from the Scott Goldie Co. by a
tracing order or a deeree for reseission or both, but that is quite
a different thing to being able to hold as their own property
something which was mortgaged to them when they parted with
their money. That something could only beeome theirs by virtue
of a contract and it is that particular contract that they were
not anthorized to enter into. The consideration for it was want-
ing and, therefore. T reach the conelusion that the security is
void. T would dismiss the appeal.
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MarTix, J.A:—Apart from other questions, an objection is
raised to the validity of the chattel mortgage on which the plain-
tiff relies, and it should, I think, be determined at the outset
because if the objeetion is sustained that is an end of the matter.

See, 8 of the Bills of Sale Aet provides that the bill of sale
““he registered by the filing of such hill of sale or copy thereof,
as the case may be, together with such affidavits as are herein
required, in the County Court registry of such county or place
tas speeified) .. . in the office of the registrar of the County

Court at Vietoria,” or as the ca

z

¢ may be. And the following

proviso is at the end of the section :

Provided, however, that the Lieutenant-Governor in Council may from
time to time subdivide or alter the said distriets, and provide for the
registration of hills of sale in the office of any registrar of a County Court
for a district or at a place different from those above mentioned

Rule 309 of the County Court Rules (1905) is as follows:

\r

person who was at the time of the swearing of the same the solicitor act

affidavit shall not be filed or used which has been sworn before any

ing for the

ty on whose behalf sueh aflidavit is to be used, or the agent

partner or elerk of such solicitor. or who is the party himself

Rule 536 (Order 38, v, 16) of the English Supreme (ourt
Rules is the same as our Supreme Court Rule 536, and is this:

No aftidavit shall be suflicient if sworn before the solicitor acting for the
party on whose behalf the affidavit is to be used, or before any agent or
corvespondent of such solicitor, or bhefore the party himself

Upon that rule and the English Bills of Sale Aet, 1878, it
was decided by Wright, J.. in Baker v. Ambrose, [1896] 2 Q.B.
372, that T must hold that the rules of the Supreme (ourt
generally apply to bills of sale,”” and therefore a bill of sale
was void because the affidavit of due execution was sworn hefore
the solicitor for the defendant in that action, who was the grantee
under the bill of sale, as the plaintiff company is in this action
That decision has been affirmed by the unanimous decision of
the Court of Appeal in Re Bagley, [1911] 1 K.B. 317, 80 L.J
K.B. 168, quite apart from the proviso in the English (fommis
sioners for Oaths Act, 1889, ch. 10, sec. 1 (which is not to be
found in our Evidence Aet, ch. 78, wherein the powers of com
missioners for taking affidavits are dealt with by sees. 61 et seq.)
the Master of the Rolls saying, p. 171:

I feel no doubt that under rule 16 of Order 38 the same objection
applies as under the general language of the Act to this so-called afidavit
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that it was sworn before a person who had no authority—that in fact it
wis o proceeding corem non judice

The prohibition in our County Court rule is stronger than in
the English Rule as it says that the affidavit shall not even **
filed " if sworn contrary to it, so to eseape from these deecisions
it was argued that the affidavit was not filed or used in the Court
at all in the true sense, and a distinetion in prineiple is sought
to be drawn between the masters of the Supreme Court of Judi
the ap

be

cature, who under seetion 13 of the English Aet, are
pointed officers with whom hills of sale are to be filed, and the
registrars of the various County Courts who are the appointed
officers for that purpose under see. 8 of our Act. The affidavit
in England may be sworn before a master or commissioner only
see, 1711 here before a registrar. or commissioner, and several
other persons: sec. 24, After a careful perusal of both Acts and
the cases decided thereon T am unable to pereeive any such dis-
tinetion, and it is elear to me that the governing factor in the
decisions is that onee the doeument is filed in a Court then the
rules of that Court apply to it, and nothing turns on the partien
lar officer who is required to perform the duties in connection
with the registration. In each case there is a rvegistrar who is
pequired to keep a principal book ealled o register (and an
index book) giving the information of a similar character as set
out in see. 13 and sehedule B, in the English Aet and sees. 21
and 25 and schedule (', in our Aet, the only difference being that
our register gives further information in two respeets. Power
is given to a Judge of the Supreme Court in cach case to reetify
the register (¢f. Eng. see. 14 and our see. 21), but our seetion
also provides that in addition to the reetification of the register
itself an office copy of the order “*shall be annexed to the hill of
sale or any copy thereof, as the case may be and registered there-
with.”" Furthermore, by see. 12 of our Aet either a Judge of the
Supreme or County Court may make an order permitting the
filing of the hill of sale in the case of the attesting witness dying
or leaving the provinee, ete., and a eopy of this order must also
be annexed and filed. There is no section in the English Act
whieh corvesponds to this one giving the Judges of hoth Supreme
and County Courts jurisdiction ; see. 21 gives jurisdietion to the
former Judges only. So here we have proceedings authorized by
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this Aet to be taken in both Courts and, therefore, it might he
plausibly contended that the rules of both should apply. aceord
ing to the deecisions, and this case may not depend upon the
rules of the County Court alone as was assumed at the argument
But it is sufficient in this ease to hold that the rules of the Court
which is the depository of the instrument should at least apply

Then a further distinetion was suggested that in England the
Judges have power to make rules of Court, whereas in this pro-
vinee they arve made by the Lieutenant-Governor in Couneil hoth
in the Supreme and County Courts and under this Bills of Sale

Act, see, 20, and it was suggested that this shewed an intention

to regard the English Bills of Sale proceedings as being more
under the control of the Court than ours. But that suggestion is
not sound because the English Aet, see. 21, provides that rules
for the purposes of that Aet “‘may be made and altered by the
like persons and in the like manner in which rules and regula
tions may be made under and for the purposes of the Supreme
Court of Judicature Acts, 1873 and 1875."" Now in both those
Aets power was given to Her Majesty to make rules by Order-in
couneil during the times and for the purposes therein specified
cf. sees. 68-9 of 873 and see. 17 of 1875, But more than that
the Rules of Conrt under the latter Aet were made by Parlia
ment itself by see. 16 and set out in the first sehedule thereto
and deelared to “eome into operation at the commencement of
this Aet.”” So there is no magie in the faet that the Judges
had authority given them to ““alter and annul’’ those rules
which were enacted and promulgated by Parliament and Order-
in-council, which were to and did remain in foree till altered by
the Judges; of. sees. 16 and 17 of 1875 and Wilson's Judieatur
Acet (Tth ed., 1888), pp. 75, 128, 795. Therefore, the analogy
between the two enactments is complete in all respeets and 1 can
discover no real ground for distingnishing the authovitics

Some importance was sought to be attached to the faet that
it appears to be the practice in England to head the affidavit **In
the King's Beneh Division,”” which was said in Bagley's Cuse, 80
L. K.B. 168, 171, to be “*proper’ to do, beeause the office of
registrar is performed ““by the Master attached to the King's
Beneh I have no doubt that it would also hr

Division,”" and
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“proper’’ to follow that practice here as the rvegistrar is **at-
tached to the' County Court, though it has not been done so far
and is not necessary.  But no doubt proceedings under sees, 12
and 21 would be properly, and should be headed in the name of
the Court, Supreme or County, which is resorted to for an order,
as the case may be,

It only remains to notice the contention of the appellant that

as the solieitor here acted for both grantor and grantee the rule

does not apply as both interests arve safeguarded. 1 note that
the converse of that was argued for the appellant in Baker v,
Ambrose, [1896] 2 Q.B. 372, (where Vernon v, Cooke (1880), 49

L..Q.B. 7. now relied upon was distinguished), and I think

rightly so, because if the affidavit were taken by a person who
was prohibited from taking it because he was acting for one
party he eannot avoid that prohibition by acting for that party
plus another. The prohibition in the rule is absolute and ex-
presses this poliey unmistakeably—sueh an **affidavit shall not

he filed or used It follows that the appeal should he

dismissed.
Gartaner, J A —1 agree in the reasons for judgment of my
hrother Trving.

MePuurs, JoAL dissented,
Appeal dismissed.

YOUNG v. SMITH.

Viberta Supreme Court, Seotl, Stuart, Beck and Walsh, 1. Februwary 19,
1915,
1. CORPORATIONS AND COMPANIES (§ V F 3—202) —SHARE  SUBSCRIPTION
ORTAINED BY FRAUD OR MISREPRESENTATION
A representation by the seller of ipany <hares that other shar
holders had paid cash for their shares is a material representation
2. CoNTRACTS (8 V (3001 — RESCISSION=—MISREPRESENTATION Mateni
ALITY.
The test of a material indueement on o elaim to reseiml a contract
for misrepresentation i not whether the buyer would have actod
differently if the misrepresentation had not been made, but whether he
might have done so: it is suflicient to prove that in the ordinary course
of events the natural and probable effeet of the misrepresentation was
to influence the mind of a normal representee in the manner alleged
CoNTRACTS  (§V O3 402) — RESCISSION —MISREPRESENTATION Matent-
ALITY—INDUCEMENT,
Both materiality and inducement are questions of fact on elaim
to reseind a contract for misre ntation,
| Young v. MeMillan, 10 NSR considered. |
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Dominion Law

Avrear from dismissal of aetion
(. F. Aurier, for plaintiff, appellant.
A. H. Clarke, K.C., for defendant, respondent

The judgment of the Court was delivered by

STUART, o :—This is an appeal by the plaintift from a judg-
ment of the Chief Justice delivered at the close of the trial
whereby he dismissed the plaintiff’s elaim against the defendant
as maker of two promissory notes of $1,000 each upon which
%400 had been paid and gave the defendant judgment for a
return of the amount paid. The notes had been given in pay-
ment of the purchase price of 20 sharves of the par value of $100
cach in the eapital stock of The Kootenay River Land Co. Ltd

The defendant’s defence consisted of a number of alleged
misrepresentations as to the nature of the assets of the company
which consisted in an interest under an agreement of purchase
from one Birteh in eertain lands in British Columbia and also a
misrepresentation to the effeet ‘“that the plaintiff was selling
the said stoek to the defendant at the actual cost of the same
to him without profit to the plaintiff or expense added.”” The
defendant also counterelaimed for a delivery up of the notes and
a return of the money paid thereon.

At the trial praetically, and upon the appeal finally, the de-
fendant abandoned his defence resting upon the allegations in
regard to the company and the land owned by it and rested his
case solely upon the misrepresentation above set forth, 1t did
not become necessary for the trial Judge to deal with the former
misrepresentations beeause it elearly appeared and was indeed
admitted by the defendant that he had made payments on the
notes after having learned the real facts in regard to the nature
of the land and the position of the company. It was found by
the trial Judge, however, that his knowledge as to the real facts
with regard to what the shares had cost the plaintiff was not
acquired until shortly before the aetion was begun and that he
had then and before action at onee refused to pay and had re
pudiated the transaction. The learned Chief Justice found that
a misrepresentation had been made and that it had been madc

falsely and fraudulently. It does not appear in his oral judg-
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ment that he expressly found the misrepresentation to have been
material but the proper inference is, of conrse, that he considered
it to be o

The general facts were that the plaintiff together with two
other men named Currie and Shields had entered into a secheme
for the purchase of the land in British Columbia. A company
was eventually ineorporated and the owner, one Birteh, on Nov-
ember 2, 1912, agreed to sell the land to the company for £32.940
upon eertain terms, one of which was that $2.500 was paid in
cash. The three promoters each advaneed one-thivd of this sum

the plaintiff paying $834.  On September 28, 1912, the plain

tifff Young had signed a sort of unilateral agreement not stated

to be with anyone in the following form

I, Jolm Oliver Young, of Castor, for amd in nsi tion of o
ves of one handred dollars each (8100) fully paid-up and non-assessabl
tal <tock of the Kootenay River Land Co., Ltd
' 1 e al it the first general sharcholders’ meeting and
itiom 1) for ich 1 am to pa noea it puivaler
Wl lollars (£1.200 weree to give such of my time and
\ I n ssary in furthering the promotion of said compan

I'his doeument was filed with the Registrar of Joint Stock
Companies on Mareh 14th, 1913, but the plaintift had, on 5th
Februarvy, 1913, received his share eertificate.  On February
26th, the transaetion in question took place The defendant
rve the two notes for $100 each at five and eleven months
respectively, and the plaintiff assigned his shares, a new certifi

te being issued to Smith,  Smith thereupon beeame a divector
the company in place of Young. Smith admitted in his evid-
nee that he knew how much was being paid to Birteh for the
nd, how much had been paid to Birteh and that this interest
the Birteh land was all the assets the company had. IHis
chief complaint was that Young had told him that the three of
Young, Shields and Currie, had each paid $2.000 in actual
sh into the company and had got ecach $2.000 of stock in
turn

\ second instalment of $2,000 fell due to Birteh on May 1,

1913, This was not paid although the company had resold some

wtions of the property to other parties. It was recognized

wever, in June that the company could not earry out its

99
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obligations to Birteh and was veally bankrupt. Its head office
was in Medicine Hat and in June all the books were sent to
Smith at Calgary who deposited them in a cellar because as he
said there was not room enough for them in his office.  He had
made two trips to see the land, one in Mareh and the other about
the first of June. On this latter trip he found that the land was
not as Young had represented it, but he made no vepudiation of
his bargain. On August 27, Birtech served a notice of cancel-
lation of tH® agreement for default which was to take effeet on
November 30.  On October 3, a meeting of the company was
held in Calgary at which Shields and Smith were present and
at which a resolution was passed authorizing a quit claim deed
to be signed releasing the land to Birteh on  condition that
Birtch should protect the company with regard to sub-pur-

chasers.  On October 5, Birteh agreed to this and the company
surrendered its interest, forfeiting the money already paid

On July 21, Smith wrote from Vancouver to Young asking
for an extension for 60 days on the first note, saying that he was
going to lose “*like a good sport.”

On October 15, 1913, Smith paid %250 on aceount and on
December 4, 1913, he paid $150 more, It was on account of the
making of these payments that it was plainly impossible for the
defendant to repudiate liability because of the alleged misrepre-
sentations as to the character and condition of the land

Then about January, 1914, the plaintiff began to press the
defendant for more payments on the notes, the last one having
now fallen due. Letters were written to the defendant at Van
couver threatening suit.  On February 3, 1914, the defendant
wrote from Vaneouver, saying:

I know you have been looking for a cheque from me bhut 1 have just
been put to it so hard | can not get it.  Am rustling night and day hers
now tryving to make a turn.  Will write you when I get hack to Calgary

Am sorry, but | ean not for a few days.  Your old friend, Hugh

The defendant said that on his way back to Calgary owing
to a remark some one made to him on the train, he became sus
picious about the truth of what Young had told him in regard
to the shares when the notes were given, that on returning he

looked up the books of the company, of which he had been
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director all the time and then discovered that Young had not
sold the shares to him for what they had cost him in cash, in
other words that Young had not put 2,000 in eash into the

company.

It seems to me to be impossible to reverse the finding of the
learned Chief Justice upon the question of faet as to what was
said by Young to Smith at the time of the sale. 1 am bound
to say that a reading of the defendant’s evidenee has erveated
a suspicion in my mind that the distinetion between the payment
for the sharves in full in actual cash and the general cost of the
shares to Young in cash and in time and labour was really sug-
gested to Smith by the questions addressed to him and that if
he had been merely asked to state the words used by Young he
would never have had used the expressions “real money ™ and
“actual cash™ at all. But be that as it may, there was elearly
evidenee to justify the trial Judge's finding and he expressly
says that he believed Smith and dishelieved Young.,  In thes
cireumstances his finding must stand.

The point of real diffienlty in the case is the gquestion of the
materiality of the misrepresentation. At fiest blush it seems a
little difficult to pereeive how the misrepresentation could have
been material in the mind of Smith. He knew the price being
paid for the land whieh the company had been formed to exploit
he knew the amount already paid and that the land was all the
assets the company had. 11 it be said that he may have assumed
that the extra %3500 had been spent in improvements on the
land, then, in that view the representation assumes the char
acter of a representation as to the condition of the land. This
condition, however, he soon discovered  He soon became aware
that no such sum had been expended and yet he affirmed the
contraet by payment on the notes.  One of the original misrepre-
sentations he complained of was that there was one-half of the
necessary fluming on the land to be used for irvigation purposes
and that this was in good condition. When he went over in

June he found there was ““just the same as no flume at all; it
had been built there two, three or four years and left there,”

From this it is evident that he then learned that no money had

been spent on the land by the company at all.  And it is really
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exceedingly difficult to coneeive how Smith who became a diree-
tor at onee upon the purchase of his shares, who got possession
of the books in June, who knew there was no money in the trea-
sury, and none spent on the land could have failed to experience

00 in eash which

some curiosity as to what had become of the §
he said he was told had gone into the company over and above
the amount paid on the land to the vendor. That sum would
have more than paid the second instalment due to Birteh, Tt
is also rather strange that Smith never knew of the registration
of the agreement rveferrved to with the Registrar on Mareh 14th,
1913, when he was a director and owned the shares referred to
in it and when Young had ceased to have any interest in them,
Yet, the trial Judge did believe him when he said that he found
out in February, 1914, which must be taken to imply **for the
first time,”” that the actual cash had not been paid in. Whatever
suspicions one may entertain about it, I think that finding must
be accepted.

Upon the point of materiality and inducement, 1 think it is
quite easy to understand how the statement that Young had
paid in cash in full for the shares and was just selling them to
Smith at the same price making no profit may have had a con
siderable influenee in indueing Smith to make the purchase.
In Hals., vol. 20, p. 699, it is said that

it is sufficient to prove that in the ordinary course of events the natural
and probable effect of the representation was to influence the mind of a

normal representee in the manner alleged

In Kerr on Fraud and Mistake, 4th ed., p. 44, it is said:

The test therefore of a material inducement is not whether the plain
tifl's action would, but whether it might have been different if the wmis
representation had not bheen made

In Amer. and Eng. Encye. of Law, 2nd ed., p. 51, there is a
note of a deecision in Maine, that vepresentations by the seller
of stock in a corporation that all the stockholders had paid for
their shares at par was a material representation.

It must further be remembered that both materiality and
inducement are questions of faet. Hals., vol. 20, p. 701. In the

present case the trial Judge sitting as a jury evidently con

sidered these facts proven. And upon the evidence I am unable
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to conclude that he was wrong. With regard to the views ex-
pressed by Meagher, J., in Young v. McMillan, 40 NS.R. 52, to
the effeet that a statement by the seller as to the price he had

paid for goods is not material, 1 think it need only to be said
that materiality being a question of faet the result must depend
upon the special eireumstances of each individual case. 1 do
not think it ean be laid down as a general rule that such a state-
ment ean never be material.

In the present case it seems to me quite possible and indeed
even probable if Young had stated to Smith that he had only
paid $834 in cash directly and about $365 for expenses and that
he had been allowed another $800 for his time and serviees that
Smith would not have agreed to pay him $2,000 for his shares
That, I think, is as far as we need go in considering the question
of materiality.

The only remaining question that need be referred to is the
possibility of vestitution. The company is, for all that appears

still in existence, the share certificate is in Court and can be re

transferred. 1 do not see that the forfeiture of the agreement
with Birteh can make any difference.  The husiness of the com-

pany took its normal eourse. What happened would, no doubt,

have happened if Young had retained his shares,  And in any

case the representation was found to have been fraudulent and

an amendment was allowed permitting the defendant to elaim

damages for deceit.  As the learned trial Judge remarked, there

can be no difference in the result. The result is, the appeal must
he dismissed with costs.

Appeal dismissed

Annotation—Corporations and Companies (§V F 3—262)—Share subscrip-

tion obtained by fraud or misrepresentation.

A eontract to buy shares induced by misrepresentation may be reseinded

at the option of the deceived party. If the purchase money has been paid

to the company he may bring an action of veseission. Re London & Stafford
shire Co., 24 Ch.D. 149,
He must, however, act promptly upon the discovery of the misrepresent

ation and a short delay has been held to be suflicient to deprive him of the

right to reseind, Petrie v, Guelph Lumber Co. 11 Can, SCR450: e Seof

tish Petroleum Co,, 23 Ch.D. 413: Beatty v, Nealon, 12 AR, 50, And means

of knowledge as distinguished from actual knowle

may be sufficient 9
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Annotation (continued )—Corporations and Companies (§VF 3—262) —
Share subscription obtained by fraud or misrepresentation

debar him. Ashley's Case, 9 Eq. 263, He may also lose his vight of rescis

siom by conduet such as attending or voting at a meeting of the share

holders,  Sharpeley v, Louth, 2 ChD. 664, or by attempting to dispose of

tis shares or exeeuting a transfer o

sume, Crawley's Case, 4 Ch, 322, or
by making a payment on aceount of the stock, Shearman's Case, 66 L.J
Ch. 25, See also Nelles v, Ontavio Investment Association, 17 Ont. R, 120
Parker & Clark on Company Law, 73

The payment of money on acconnt of shaves, the act of participating in
the affairs of the company, the knowingly allowing the name to appear
as o shareholder or director and the like have always been considered as
important. but not conclusive evidence.  Each case must depend upon and
be governed by its own circumstances.  Bank of H lton v, Johnston, T
OW.R, 1L and MeCallum . Sun Savings Loan Co, 1 O R, 226

Where a shareholder in an action for ealls has put in a counterclaim
for rescission. he is entitled to raise all the defences in the winding up
that he could have raised in such action.  Re Pakenham, 6 O LR, 582,

A mis-statement of the names of the directors has been held to be a

materinl mis-statement Re Neottish  Petrolewm  Co 23 Ch.D. 413 N

also a statement that stock has been subseril

when in reality it has

been or is to be allowed in paid-up shares to a p v oor vendor, Arai

son V. Nmith, 41 ChD, 348

A statement of intention or words to the effeet that something will
done, is not regarded as a statement of fact, Edgington v, Fitzmaurice, 29
ChD, 459

Where the statement is ambiguous the applicant is entitled to put any
reasonable construetion on it, and the company will be bound by such con
struetion Lrekwrvight v, Newbold, 17 Ch.D. 301 A statement that the

company’s process is a commercial sueeess is regarded as a statement o

fact and not an expression of opinion.  Ntirling v. Passbury Grains, 8
LR T Greemweood v, Leather Shod Wheel Co, (1900 1 Ch, 421, Fm
further cases illustrating the principles see London and Staffordshive Ins
Con 20 ChuD. 149 Ross v, Estates Tneestment Nociety, 3 Ch, G820 A lderso
V. Nmith, 41 Ch.D. 548

I the eftect of a document is stated and it is also stated that it may
be inspeeted at a certain place the subseriber is entitled to aceept the

statement as to the effeet of the document. He is not bound to

v oand
examine the documents for himself, Redgrave v, Hurd, 20 Ch.D. 1z Smith
v. Chadwick, 9 A, 187

An unfounded statement recklessly ma by the company’s

order to obtain a subseription for company shares, without any reasonable
basis for his opinion, that the company would earn 30 per cent. dividends
idi
seription.  Pioneer Tractor Co. Ltd, v. Peebles, 15 D.L.R. 275

on its shares, may be relied on as a misrepresentation ay

g the sub

A subscriber for shares is not precluded from guestioning the truth
of statements contained in a company prospectus by an admission made

by him before subseribing for his sharves, to the effect that he was not in

o
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Annotation (continucd)—Corporations and Companies (§V F3—262) —
Share subscription obtained by fraud or misrepresentation

fluenced by anything contained in the prospeetus, where he afterwards gave
his subserviption in reliance on false statements in the prospectus and oral
misrepresentations by an agent of the company.  Pioncer Toactor Co. Lid
v. Peebles. 15 DR, 275: Aavon Reefs v, Twiss, [1896] AL, 278, 280
Edgington v. Fitzmaurice, L.l Ch, 650, cand Peek v, Devry (1880,
37 Ch, 541, 384, specially referred to

A statement in a prospectus that thousands were interested inoa com

pany, which guavantesd its financial suecess, when, as a fact. there were
not over one hundred and twenty-five shareholders, is a false representa
tion suflicient to invalidate a subseviption for sharves mg in velianee
thereon.,  Pioncer Tractor Co, Ltd, v, Peebles, 15 DLR. 2

A plaintitt suing the company for vescission had 1

arned on January

24, 1004, that material vepresentations. upon which he had been induced
to purchase shaves in the defendant company on June 24, 1903, were un
true, On Felruary 16 and on Mareh 80 1904, he demanded at meetings
of the company a return of the purchase money.  Neither demand was
assented to, and on April 13 the company communicated to him a formal
vefusal, A suit for rescission was commenced by him on December 27
following. It was held that the suit was havred by delay. and that dirves
tors who adopted a resolution to sell shares of the company and to employ
a broker for the purpose were not vresponsible in damages for misrepresenta
tions in o prospeetus issued by the broker. to a holder of shares who had
purchased velying npon the prospeetus. it having heen issued by the hroker
s the o
Ralling Mills o, 38 N.BR. 364,

In an action by a corporation to recover the amount alleged to have

it of the company withont theiv authority, Faceell v Portland

been subseribed by the defendant for shares in the corporation, the defen
dant testified that he was indueed to subseribe by the representations of
the plaintin’s agent that two other wamed persons had each subseribed
F10000 of s

EH.000 wers

es upon the eondition that subseriptions fo

obtained by a certain date: that the defendant’s subseription was required
to make up the $50.000; and that his subseription would not be binding
unless the $50,000 was fully subseribed by the date named. 1t was proved
that neither of the named persons had subseribed or promised to subserily
for $10.000 each, either conditionally or unconditionally, that they did

not do so

Wy time

fter the defendant’s subseription, and that $50,000

was not subseribed on or before the date named.  The defendant’s testi

mony was not contradicted, the plaintift’s agent having died some years
before the commencement of the action: and the trial Judge eredited the
testimony, The Court held the evidence sufficient without diveet corro
boration, and that in the absence of facts or circumstances of countervail
ing weight, should be aceepted. 1t was also held that the plaintiff corpora

tion was bound by the material vepresentations of the agent. who was

dnly anthorized to solicit subseriptions for shares. whether those represent

ations were made in good faith and with a belief in their fulfilment or
not. Outarvio Ladies College v, Kendry, 10 OLR, 324 (CAD

ALTA.

Annotation

Subseription
hy misrepre
sentation
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ORCHARD v DYKEMAN,

New Brunswick Supreme Court, MeLeod, CJ, Jawvary 7, 1915,
Lo PARTNERSHIP (§ 1—3 ) —NATURS CREATION WHaT coNsTIrTUres
SHARING PROFITS
A contract whereby one person is to manage the store of another for

v tixed amount weekly plus a quarter share of the net profits and the
circumstanee that the names of both were joined as a lirm name in
operating the store business, disclose a partnership

[ Walker v, Hirsch, 27 Ch. D. 460, referved to.]
Acrion for an account.,
J. H. F. Teed, for the plaintiff.
J. B. M. Barter, K.C',, for the defendant.

McLron, (.J.:—The plaintiff in this case asks that an ace
count be taken of the business that he alleges was formerly
carrvied on by himself and the defendant under the name and
style of Dykeman & Orehard, and that the defendant be ordered
to pay him one quarter of the net profits of the said business as
found on the taking of the accounts. The time the plaintift al
leges they carrvied on the business was from the first of Febru
ary, 1913 to April 11, 1914, The defendant in 1912 was, and for
some time previously had been carrying on a wholesale grocery
husiness on Simmonds St. in the eity of Saint Johu under his
own name., He also sold goods from the same store by retail
The plaintiff was in the year 1912, and for some time previously
thereto had been in the employ of the Singer Sewing Maching
Co., receiving a salary of %15 a week, and also a commission on
his sales which he claims made his whole salary about $20 a
week.  The plaintiff and the defendant are brothers-in-law
and the plaintiff elaims that the defendant in the fall of 1912
told him that he was desirous of opening a retail store, and h
asked the plaintiff if he would take eharge of it and manage it
After several conversations the plaintiff says it was agreed b
tween them that he was to take charge of and manage the retail
store, and was to receive $12 a week and one-quarter of the net
profits, to be paid at the end of the year, 1913. The store was
opened for business about February 1, 1913, on Simmonds St

on the opposite side of the street from where the defendants

wholesale store was, and the plaintiff took eharge of it and man
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21 DLR.| ORCHARD V. DYKEMAN,

aged it, and continued in charge until April 11, 1914, The busi-
ness during the time the plaintiff was in charge and managed it
was carried on under the name of Dykeman & Ovcharvd; the
bank aceount was kept in the name of Dykeman & Ovchard;
the eheques were signed Dykeman & Ovehard, and were nearly
all signed by the plaintiff.  Nearly all the stock was supplied by
the defendant from his wholesale store and every week he ren-
dered the account to Dykeman & Orchard, and the plaintiff
always paid the account by cheque signed Dykeman & Orvehard
and if there was any money left he paid it on account of the
stock that was first supplied to the firm by the defendant. Some
time in February or March the plaintiff notified the defendant
that he intended to withdraw from the business about the 20th
of April, and he did leave on April 11, A day or two after
leaving he ealled on the defendant and asked for an account of
the profits, when the defendant denied that he was entitled to
any share in them,

The defendant on his part elaims that the agreement with
the plaintiff was that he was to receive $12 a week, and he said
that he told him he would sell him a quarter share interest in
the business in a year’s time, but that he denies that he was to
have a quarter interest in the net profits of the business.  With
reference to the name of Dykeman & Orehard being used his ex
planation is as follows:—* We talked about opening the business
and I thought perhaps 1 would put it in Dykeman & Company,
and then 1 expeeted he would buy an interest in the business in
a year's time, and we would open it under the name of Dyke-
man & Orehard. There would be no need to make a further
change when the year was up.”’

The first question to be considered is a question of faet, and
that is, what was the real contract between the parties.  From
the way the business was carried on there is no doubt that so fa
as the third parties are concerned the plaintiff and the defend
ant eould be held liable as partners because they held them
selves out as partners. The plaintiff allowed his name to be used
in the business, and all the business done with the third parties
was done by them as partners. The question, however, is what

re the rights of the parties as between themselves, that is
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what right under the contract between them has one against
the other. It is quite coneeivable that they might so carry on
their business as to be held by third parties to be partners, and
vet not to be partners as between themselves. See Smith v, Wal
son (1824), 2 B. & . 40. In Walker v. Hirsch (1884), 27 Ch.D
160, at 468, Cotton, L.J., discussing the question whether the
plaintifft and defendant  were partners between  themselves
\,|v\\'

Very different questions arvise when we come to the guestion which exists

hiere, whether the parties arve between themselves partners, 1 have used

the word “partners.” but really what we have to consider when we are con

sidering questions as between the parties themselves and not as between

strangers and one of the parties or all of them, is really this: What right
had the contraet entered into in fact given one of the parties against the
other And that is the whole gquestion when the matter arises as bhetween
those who arve alleged to be—I will use now the ambiguous term—‘part
ners Fherefore what we really have to consider is this, what on the

contract  between  the parties arve the vights which that contract h

fer se given to one as vinst the other.”

And the Court there held that under the contract between
the parties they were not as between themselves partners, and
the plaintiff was not entitled to an accounting

The real question 1 think I have to determine here is whether
as between the plaintiff and the defendant the contract was one
that gave the plaintiff a right to an account of the net profits
of the firm from Februarvy 1, 1913 to the eleventh of April, 1914,
and that of course must depend on the contraet itself. It was
an oral contract, and was admittedly fully earried out by the
plaintifft on his side.  There is a distinet difference between the
plaintiff and the defendant as to what that contraet was. [ do
not think that T am much helped in determining what it was
by the evidence given by the witnesses outside of the plaintiff
and the defendant.  Where there is such a difference it is best
to look at all the outside cireumstances, and see how the parties
themselves acted with reference to the contract hefore any dis
pute arose,  The plaintiff, as 1 have said, undoubtedly rendered
himself liable for the debts ineurred in the retail business. They
carried on the business under the name of Dykeman & Orehard

The defendant sold goods to the retail store, rendering the hills

to Dykeman & Orchard every Saturday night, and was paid for
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21 DLR.| ORCHARD V. DYKEMAN,

the goods so sold.  He continued rendering bills every week
until after the plaintiff gave notiee that he intended to withdraw
from the firm, and then he ceased.
The Iblll‘k-l{i‘!"il‘l' explains, or attempts to explain this by say-
ing that she was busy and did not have time to render the hills
I do not think the explanation is a good one.  If the husiness
was separate from the business carvied on by the defendant him
self, and the plaintiff was interested in it T eould very well sec a
good reason, indeed it would be necessary for the defendant to
render the bills, and he would have to be paid for his goods,
If he owned both stores, and the plaintiff had no intervest in
the retail business then it was not of so mueh importance. T'he
way the parties managed and carrvied on the business from the
time the contract was entered into and the retail store opened
was consistent entirely with the plaintiff's statement of what
the contract was. It is absolutely and entively inconsistent with
what the defendant’s statement of the contract was.  His ex
planation of the reason for using the name of Dykeman &
Orchard is not a good one. If Orvchard had no interest in the
business it was unreasonable to make him liable as a partner
simply for the reason that the defendant thought at the end
of the year he might purchase a quarter interest in it
On the consideration of the whole facts I have come to the
conelusion that the eontract made is as stated by the plain
tiff.
Then the next question is, does that in faet make them
partners between themselves, or was it simply a contract of
hire, that is that the plaintiff was to receive 12 a4 week wages
and one-quarter of the net profits of the business. 1 ineline to
the view that they were partners, but in any event the contract
is such as to entitle the plaintiff to an account of the business
carried on between the parties from February 1. 1913 to April
11, 1914, It was urged on behalf of the defendant that by the
pleadings a partnership was alleged, and that if there was no
partnership and it was simply a contraet of hire then the con
traet being one not to be formed within a year would b
harred by the Statute of Frauds. I do not think so. Dealing

with it simply on the basis that it was a contraet of hire.  What
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N.B was the contract?  The contraet was that for twelve dollars a
S week, and a quarter of the net profits the plaintifit: would manage

ORCHARD
) eleventh of April, 1914, That was his part of the contract
DYKEMAN

this store.  He did manage it from February 1, 1913, to the

which he performed.  The defendant’s part of the contraet was

tbeod O3 hat the plaintift: was to receive $12 a week, and a quarter of the
net profits of the business,  The plaintiftt having performed his
part of the contraet, the defendant would be obliged to perform
his part of it.  As I have said, in my opinion the contract as
stated by the plaintiff was that there was a partnership be
tween them, but in any event if it did not constitute a partner
ship it was such a contract as entitled him to this account. If
it is necessary to amend the pleadings leave will be given for
that purpose.

The order will be that the plaintift is entitled to an account
of the net earnings of the business carried on under the name of
Dykeman & Orvehard, from February 1, 1913, to April 11, 1914
the salary of $12 a week being first charged against the whols
business, and one quarter of the net earnings so found will he
paid to the plaintift.  There will be the usual referenece to the
Master to take the account.  The defendant must pay the eosts
of this suit

Judgment accordingly
ONT. GRAINGER v. ORDER OF CANADIAN HOME CIRCLES
S, (“ Outario Supreme Court (Appellate Division), Faleonbridge, CJ.K.B

Hodgins, J. A, Latchford and Kelly, J.J.  January 14, 1915

1. BEXEVOLENT SOCIETIES (§ TT1—10) —ENDOWMENT INSURANCE—ACCRUED
DUE—NEW  CONDITIONS IMPOSED—POWER  UNDER  CONSTITUTION
VAviry

A benevolent society has not right after a benefit in nature of an
endowment insurane rertied due to its member so that he beeame

a creditor of the society for the amount thereof, to forfeit or impair

such ereditor’s rights to his debt, or to postpone his payment, or to

make its payment conditional upon the member payving further assess
ments, although the society had power under its constitution to alter
its constitution and by-laws, other than the fundamental declaration
under which it was ineorporated. which included as one of the objects of
the society the payment of endowment at the age in question

[tirainger v, Ovder of Canadian Home Cireles, 31 O.LR, 461, aflirmed ;
In re Ontario Insurance Act and Supreme Legion Select Knights, 31
Ont. R, 154, distingnished.)

21
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2. BENEVOLENT SOCIETIES (§ 1T1—10) —ONTARI0 INSUBANCE ACT - ONSTI
TUTION—AMENDMENT OF—PAYMENT OF ENDOWMENT POLICY

Ihe amendment to the Ontario Insurance Aet, made by 3 Fdw, V1
(Ont. ). ch. 15, see, 8 [R.S.0. 1914, ch. 183, see. 185], enabled a benevo
lent society su t to the provisions of the Ontario Iusuranes Aet to so
amend its constitution as to make the one-half of the benetit which
was originally payable in a lump sum to the member on his attaining
the lowment age, so that the same would thereafter he yahle in
fixed yearly instalments commencing at the endowment but the
statute does not enable the society in the abisence of any reservation 1
that effect in its comstitution to postpone or change the endowment
age already fix

Arrean by the defendants from the judgment of Mevedith,
(WP, 31 OLR. 461,

J. E. Jones and N. Sommerville, for the appellants,
I. F. Hellmuth, K.C., for the plaintiff, the respondent.

January 14, The judgment of the Court was delivered by
Hopaixg, J A, :—The amendments of 1914 have provided no age
at which the yvearly payments are to commence, so far as the
respondent is concerned.  If, therefore, he cleets to aceept op-
tion B.. he gets nothing; while, under elause 4 of the amend
ment, if he rejeets the option, he is shut out from all benefits
This amounts to confiscation of his rights, which the respond
ent elaims had acerued to him when he beeame 70, No doubt,
this was not the intention, but the Court has to deal with his
rights as affeeted by the elause as enacted.  That being so, the
appellants must shew that their powers of amendment are ex
tensive enough to warrant what they have done.

The powers relied on arve three: first, the Aet respeeting
Benevolent, Provident, and other Societies, RS.0. 1877, ¢h
167, see. 45 seeondly, the powers mentioned in article XTV. of the
constitution : and, thirdly, those in the Aet of 1903, 3 Edw. VI
ch. 15, see. 8, now found in the Insurance Aet, RS.0. 1914, ¢h.
183, see. 185.

Those given by the Act respecting Benevolent, Provident,
and other Societies, under which this organisation was incor
porated, are limited to what is necessary for the government and

control of the affairs of the society, and do not permit an altera-
tion of the fundamental declaration; this appears from Barlram
v. Supreme Council of The Royal Arcanum, 6 O.W.R. 404

The powers given by the constitution in article XIV. are
limited to the alteration of the constitution and laws, which begin
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at p. 11 of exhibit 3, and do not inelude authority to alter the

original incorporation deelaration by which (p. 5, elause 5) mem

bers are entitled to half of the amount of their beneficiary cer

tificate on attaining the expectancy age. This age having been

1ed, and the respondent having eomplied with all the lawful

ame entitled to one-half of

requirements of the Order, he be
the amount of the beneficiary ecertificate, subject to the ehange
sanetioned by the Aet of 1903,

Then, looking at the powers under that Aet, it would appear
that the change which had been made in 1897 became thereby
valid, the payment of $100 being made payable yearly, instead
of, as originally provided, in a lump sum at the expectancy
age. There is no power under that Aet to postpone or change
the expeetaney age alveady fixed, as the amendment of 1914 pur-
ported to do.

Mr. Sommerville relied upon a number of cases, both Eng
lish and Canadian, as indicating that a member was bound by
any change in the laws and regulations which might take plaec
after he became a member, although they affected materially
the rights which he had acquired. All these cases depend, in
the end, upon the consent of the member, arising from his ex
press or implied agreement to be bound by any changes in the
laws, rules, or regulations,

In the case of In re Onlario Insurance Act and Supremq
Legion Select Knights of Canada, 31 O.R. 154, chiefly relied
upon, the constitution and laws were made part of the original
declaration; therefore, the powers of amendment were
held to apply to that original declaration. That is not
the case here, where there is no such consent. In the re-
spondent’s application he agreed to abide by the con-
stitution, laws, rules, and regulations then in foree, o
which might thereafter be enacted. A reference to the book,
exhibit 3, shews that the original deeclaration is not included
within the scope of that agreement. He did not agree to a
change in the fundamental declaration which in fact remains
in foree, save as altered under the authority of the statute of
1903,

In the beneficiary certificate the only reference is to the laws

rules, and regulations—the same wording as in the application,
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except that the certificate leaves out the word **econstitution.’
In the certificate there is no agrecment as to changes and no
reference to the fundamental declarvation.

None of the cases eited scem to affect the vight of a member

after, having complied with the regulations, he has hecome a e
ditor, and become entitled thereby to a certain sum of money, his
right to which arvises independently of his remaining a mem
her of the Ovder: and we think that a right had acerued to the
respondent which made him a erveditor, and therefore entitled
to enforee his rights by action, before the amendment of 1914
was made.

A\.’ L&t

come a debtor, to forfeit or impair its ereditor’s vights to his

» has been eited enabling a society, when it has be

debt, or to postpone its payment, or to make that payment eon
ditional upon further payments by the ereditor.

Mr, Jones argued that, at all events, the judgment should
he varied by providing that payment to the respondent should
he made out of a fund called the ** Life Expeetaney Fund In
view of the amendment of 1897, which made the ** Beneficiary
Fund™ the fund out of which life expectaney benefits were to
be paid, it is impossible now to eut down the respondent’s rights
by deelaring that they are limited to payment out of a part of
that fund, or out of a fund which exists apart from it. e is
entitled to be paid the amount as deelaved by the judgment
without diserimination as to its souree.

For these reasons, we think the appeal should be dismissed
“HI\ costs

Appeal dismissed

TILL v. TOWN OF OCAKVILLE.

Outarvio Nupreme Court Lppellate  Divisie Meredith, €00, ta
Vaclaren, and Magee, JJ,0\ JTawnary I8, 1915
1. EvipEscy § XTI D—43 Ervcrmiormy PERSONAL INaURIES—NEGL

GENCE—SPECIFIC A EXIDENCE OF

It i= not enough for the plaintif? suing in tort for personal injuri
alleged to be due to negligenee to

under eirenmstances whiel r

ww that he has sustained an injury

lead to o suspicion or even a fair in
ference that there may have heen renee on the part of the

some specifie aet of negligence

fendant s he is bound to give evidenee o
on the part of the defendant whom he seeks to make liable
16 CORNLS, 660

05, 31 OLR, 105

[ Lovearove v, Londonw Brighton and S.°
applieds Till v, Town of Oalrville, 20 DR, 635
varied. )
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Ma 1914, and the 24th June, 1914, wi

s of May, 1914, in so far as the appellant is affected by tl

By the judgment it is ordered and adjudged 1) that
respondent plaintifft shall recover against the appellant and tl
espondent corporation $6,000; and (2) that the appellant an
the respondent corporation shall pay to the respondent plaintit
the costs of the action, and that they shall be liable as hetwe
themselves for these costs in equal sharves

The reasons for judgment of the learned Judge are report

200 DR, 635, and the material facts are there stated

As I understand the reasons for judgment, the learned tri
Judge based his conelusion, that the appellant was liable, upo

his finding that the risers on the town's eleetrie light pole wer
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the displacement of the risers was a negligent aet, though no
doubt the learned Judge, when dealing with the legal aspect
of the case, speaks of the deceased’s death as having been th
result of two independent acts of negligence on the part of the
respective defendants, and I do not find anything in the evid
ence that, assuming the finding that the displacement was un
consciously caused by Whitney, warrants a finding that his aet
was a negligent aet; indeed, the finding that it was an uncon
scious act rvather implies that it was not

Then, too, the work that Whitney was doing was performed
hetween the 15th and the 27th March, probably midway between
these dates, and the aceident did not oeeur until the 13th April
following; and, granting that the displacement of the risers
must have been caused by human ageney, the possibility that
it was not the result of some aet other than that of Whitney was

not eliminated. It was not beyvond the range of probahility, eer

tainly not heyond the range of possibility, that it was cansed by
the act of a mischievous boy or the wilful act of some evil-dis
posed person

Counsel for the respondent corporation was evidently im
pressed with the difficulty of conneeting Whitney's supposed
aet with the displacement of the risers, for an effort, which
failed, was made to shew that the eleetrie light pole hore tha
marks of spurs, recently made, and to conneet these with some

thing done by an employee of the appellant named Stewart on

the day before that on which the aceident happened

It appears to me also that it is unlikely that, if the displae
ment had been eaused by Whitney, the condition of the risers
would not have been notieed by those who had the superintend
enee of the town's eleetrie light system, and the interval of time
that elapsed between Whitney 's supposed aet and the happening

of the aceident is a cireumstance—though no doubt not a eon

clusive one—tending to negative the theory which was put for
ward at the trial and adopted by the learned Judge

The observations of Willes, J., in Lovegrove v. London
Brighton and South Coast R.W. Co.(1864), 16 C.B.N.S, 669, 692

are apposite, I think, to this case He here says: It is not

enough for the plaintiff to shew that he has sustained an injury
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under cireumstances which may lead to a suspicion, or even a
fair inference, that there may have been negligence on the part
of the defendant; but he must go on and give evidence of some
specifie act of negligence on the part of the person against whom
he seeks compensation.”™

Upon the whole, 1 am of opinion that the vespondent plain
tiffs’ case against the appellant failed, and that the appeal
should be allowed and judgment entered dismissing the action
as against the appellant with costs

It was contended by counsel for the respondent plaintiffs
that, if we should come to that conelusion, the costs to he
ceived by them from the respondent corporation should ineluds
all costs ineurred against the appellant by reason of there heing
two defendants, and also the costs which they would have to
pay to the appellant, and counsel eites in support of his em
tention Besterman v, British Motor Cab Co., |[1914] 3 K.B. 181
in which sueh an order as to costs was made

I am of opinion that a similar order should he made in this

CAS( I'he test to be applied in determining whether

order should be made is Was it a reasonable thing for tl

plaintiff in his action against & man who ultimately turns out
to be in faet the wrongdoer to join the other defendant in order
that the matter might be thoroughly threshed out And

Vaughan Williams, L., said (p

that there were two people who upon the face of the transactio

OF course, the faet

might, eithcr of them, have been guilty is what made it reason
able in the plaintiff, when he brought this aetion, to join hot
of these defendants,”

In the case at bar, the respondent corporation, in its state
ment of defence set up, and throughout the trial contended, that
the act of tue appellant was the causa causans of the death of

the deeeased, and that the appellant and not the corporation

liable to the respmdent plaintiff's; and, in my opinion, it was
reasonable for the respondent plaintiffs to join the appellant
as a defendant

Lppeal allowed

OARVILLY
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F. E. McDougal,
H. N, Waod, for defendant

or plaintiff

11 MAchoNALD, o, :—This aetion was dismissed at the trial but

at the request of the plaintiff’s counscl, the question

was reserved. e contended that the defendants were hoth
Hungarvians and not entitled to costs against the plaintif hi
evidenee as to the nationality of these detfendants is meagi
ut. assuming that they arve both Hungarvians, 1 see SOL 0N
at aceount to change the opinion 1 expressed at the teial-that
they should not be deprived of costs.  Th Were 1 )
defend an action brought in this Provinee and
et of injustice were they compelled to pay their « 1
connection with their defenee Counsel for the def
esented a complete and carvetully prepared argument
ort of his contention that his elients are entitled to the
The rights of alien encmies in By h Courts h heen

f Appeal in Engl
quote from the Tines Weekly Edition of January 22, 1915

ceently dealt with by the Court

83, as follows

1 l | I | iis |
\ lingl Con leeided he may | o, if ]
" foll ! he may a md  defend
vinst hin I 1 him 1t ri would “ 1 i
uld 1 n ntr to the hasie | | widing t |
n the administration of justice

These defendants had a perfeet right to defend themselves

n this action and, in my opinion, are entitled to their costs

There will be judgment aceordingly

Judgment accordingly
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children and in the magistrate’s Court after all the parties had
bheen heard the defendant was convieted.  An order was made
for him to pay $1 per week for 115 weeks making it 115, The
order making it $115 is within the jurisdietion of the Court and
has to be determined by the magistrate from his own knowledge
of the facts

The appeal was taken to the County Court and it was entered
for trial.  In the County Court no person raised any question in
regard to the amount of the order. The only question sub
mitted to the jury was whether the defendant was guilty or not
of the charge.  The defendant’s solicitor stated distinetly that
he had never mentioned the question of damages and in his
address to the jury had submitted the question of whether o
not the evidenee was sufficient to conviet the defendant, and
after hearing the case so presented to them the jury found for
the plaintiff, 1t is objeeted that they ought to have found also
i regavd to damages.  Of this | think there is grave reason to
doubt.  The justices below are required to make up the amount
fter they have convieted the defendant and in seetion 75 sub

2.0t is arranged that “every County Court shall have

seetion
all the power, authority and jurisdietion by the statute vested
in the Court appealed from.”  Therefore, the Judge of the
County Court might have applied the rule which prevails in i
rard to the magistrate and when the defendant was convieted
of the offence, made the order according to his will.  He mad
it in the present instanee in aceordanee with the judgment e
low, namely 115, While not undertaking to lay down the
law in this regard 1 would nevertheless hold it as perfectly
sound and proper that when a defendant had appealed and
gone to the jury solely on the question of his guilt or not and

the question had been discussed upon that point alone 1 hold

hat the Judge in the County Court would be hound to make
the order and was at liberty to make the order the same as the
Justice, 1 think also that it is contrary to the decisions of om
Court and contrary to all prineiples of right and justice that
the defendant should take any other course.  Sinee he went to
the jury on the question of defendant’s guilt and deelined the

question of the amount it would seem that he placed the matter

f gnilt as the one matter on which he was appealing
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raise the question when the ease was being given to the jury
I am aware the appellant had a vight to a jury, that it was e
manded and that he was entitled to a trial de nove. That if in

e openly took the position that h

the course of that trial
desired to try out one question only namely, whether appellant
was or was not the father, the objeetion as to non-direetion as
to other questions of faet involved in the order affirmed 1 think
comes too late.  The complaint as now presented is at most one

i the authorities as elear that coun

o non-direetion and 1 re
sel cannot sit quietly by at a trial and afterwards complain of
nere matters of non-direetion, 1 think there is such a thing as
estoppel by conduet and that it is partienlarvly applicable to
the defendant here,  The eourse pursued by the appellant at
the County Court trial in reducing the contest before the jury
to the one real controversy that was then considered as between
the parties could not have been morve effeetive had appellant’s

sminsel risen in his place when the trial was on before the jur

nd openly stated that he desired one question and on
he submitted to the jury. Had he done this it would be idle

to afterwards complain of faets not submitted and 1 think the

corse pursued below was quite as effeetive in working this

sult as any open statement that could have been made In sup

port of the views expressed 1 oeite only the statement of Lord

Halshury whilst Lord Chaneellor in Neville v. Fine Arts Co,
I8N0 AL 76 to the following effect

nplaining of nonadirection of the Judg that

I would dismiss the appeal with costs

Lppeal  dismissed with co

.
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THE BONANZA CREEK GOLD MINING CO. v. THE KING.

Nupivwe Conrt of Canada, Vitzpatviek  CJd oad Davies, Idingt Dufi
and Anglin JJ,  February 2, 1915
I, CORPORATIONS AND COMPANIES (8 1 E— 19— 0MpPANy 18R O8N TR0

Covmpanies At NOEXPRESS LIMITAVION A5 10 TERRITORY
CABRYING ON BUSINESS IN YURON TERRUTORY —LLRGALITY o}
BrITIsn NOoRTH AMERICA ACT, INGT
A company incorporated by charter under the Omtario Companies
Act to carry on the business of mining does not. although the charter
contains no express limitation as to the tervitory in which the com
pany’s operations may be earvied on, acquive under sueh chartor th
capacity or power to earry on a mining husiness in the Yukon Territory
or to receive any licenses or eertificates from the executive officers of
the Yukon Territory purporting to confer sueh rvight upon o pro
vincinl corporation incorporated by the provinee under its restrien
powers of incorporation “with provineisl ohjeets" wnder see 92 08 10
British North America Act, 1867
[Companies Kefevonee, 48 Can, SOOI 3510 15 DL
Deere Plow Co. v. Wharton_ 18 DK [1915] At
Ottawa Fire Inswrance Co., 39 Can, SOCR 060 referved 1o,

Areean from the judgment of the Excheguer Court of Can
ada dismissing the appellants’ petition of right,

Hellmuth, K.C., and Moss, K., for the appellants

Shepley, K.C., and Neweombe, K.C.. ( Mason with them ). for
the respondent.

Sig CHarees Frezeareies, Culoc—This is an appeal from a
judgment of the Exchequer Court on a petition of vight launehed
to reeover damages in respeet of hreaches of agreements and
leases alleged to have been vested in the appellant by assign
pents i the eireumstances set forth inogreat detail it
petition.

The elaim was disposed of in the Court helow on the short
ground that the appellant was without eapacity to aceept the
assignments of the leases and collateral agreements or to earry
on mining operations in the Yukon Territory or to recover dam-
ages for the breach of the said agreements,

The appellant is a joint stock company incorporated hy the
Provinee of Ontario under the provineial Companies Aet. The

charter professes to authorize it to earry on the business of

mining.

Being so ineorporated it purported to obtain transfers of
two certain hydraulie locations in the Yukon Terrvitory, theveto
fore issued by the Dominion Government to one Doyle and one

Statement
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Matson, and to enter into eertain agreements in respeet thereof
with the Dominion Government, and to obtain certain certificates
which are referved to in the documents introduced and the ad
missions made with a view to the final determination of the
questions which arise upon the two grounds of defenee herein
after referred to

I'he petition of right was granted to settle eertain disputes
which arose between the appellant and the Government in e
speet of these leases and agreements,  In answer to the petition
two grounds of defence were raised which 1 think arve fairly set
out in the respondent’s factum as follows

(a) Want of corporate capacity on the part of the suppliant
company to earry on its business in the Yukon Terrvitory, and, in
consequence thereof, ineapaeity to acquire the hydraulie leases
already referred to, or any rights thereunder, or to enter int
the agreements with the government in respeet thereof also al
ready referved to, or to acquire or maintain any rvights ther

to receive any certificates or licenses purporting to

under, o
entitle the suppliant to carry on its business of mining in the
Yukon Territory, or to acquire any vights under such certificates
or licenses ;

(b) Want of authority on the part of cither the Yukon o
the Dominion exeeutive to issue any such certificates or licenses
to the petitioner, or to confer any such rvights upon the pet
tioner, as the petition of right elaims

This defence raises squarely in the first paragraph the im
portant question, so frequently considered here and, in my
opinion, now finally disposed of by the Judicial Committee, of the
power or eapacity of a company incorporated by a loeal legisla
ture to carry on ity operations in a terrvitorial area over which the
incorporating legislature has no jurvisdietion. 1 adhere to what

was said by me on this point in The Companies Reference, 15

DR, 332, 48 Can, S.C.R. 331, at p. 339
Ihe Parliament of Canada can alone constitute a corporation wit
capaecity to earry on its husiness in more than one provinee,  Companic

slatures are limited i

their operations of th

incorporated by loeal log

territorial area over which the incorporating legislature has jurisdietion

Comity eannot enlarge the capacity of a company where that eapacity
deficient by reason of the limitations of its charter or of the constitutin

Al meaning of the word in inter

power. Comity, whatever may be the 1
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Boxaxza Creek Co, v, The Kina

yational relations, cannot operate hetween oo Nees \ 1
wo distribution of legislative power bhetween 1 Diminion and
inees under the British North Ameriea Aet
Ihis does not imply that a provineial MPany may not 1t 1"
wtion of its business, contract with parties or corporations yvesidis "
de the provinee in matters which are aneillary to the i £ its s
tantive powers, | use the term stthstantive m ineilla n
tive of the two classes of powers inherent in e T "
ed in the judgment of the Judicial Committes in ¢ 1 ‘
i Pacifiec Railway Co., [1908] AL, 54

It is not, of course, suggested that a provineial legislatur
may not incorporate a company for one of the objeets enumern
ated in see. 92 of the B.NA

enters into existence as an entity elothed with corporate powers

Aet, which upon its incorporation

but the question raised and which must be decided in this appeal

is: Can such a company exereise its funetions or pursue the
activities of its ]m!"l«"llnl‘ organization bevond the jurisdietional
limits of the constituting power? In other words, ean a properl

constituted provineial company exereise its powers

purposes

or objeets) locally outside of the provinee of incorporation. It
may be that a provineial company can with the consent of an
other provinee exereise its eivil capacities within the arvea of that
provinee, but 1 am still of opinion that a provineial company
cannot either with or without that ecasent fulfil the purpose fo
which it was organized, that is, discharge what may be deseribed
as its funetional capaeities, in this ease mine for gold. outside
the limits of the constituting provines To admit juristic per
sons to the enjoyment of civil rights is not the same thing as
to admit them to exereise their funetions or to pursue the activi
ties of their particular organization or in other words to trans
plant their institution to a foreign jurisdiction (Lainé, des
Personnes Morales en Droit International Prive, 282

The Ontario Joint Stock Companies Aet under which the
wtitioner obtained its charter, enables a provineial charter to
he granted *“for any of the purposes or objeets to which the
legislative authority of the Legislature of Ontario extends
The legislative authority of Ontario has never been deemed to
cxtend to mining upon lands geographically or jurisdietionally

situated beyond the provinee, and a provineial charter, issued to

company for the purpose of mining, must find **the object o
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purpose’” for which it was ereated within and only within the
ficld to which the legislature itselt has deemed its anthority to
extend.  There is not, it is quite true, a geographical limitatio

the appellant’s eharter as to the tervitory in which it may
carry on its operations, but the limitations of the constituting
power must be read into the charter which must be construed as
f it read: ““the subseribers to the memorandum of agreement
are ereated a corporation for the purposes and objects deseribed

in the letters patent in so far as these purposes and objeets are

geographically and  jurisdietionally  situate  within  the pro
vine

\s the Lord Chaneellor said in John Deere Plow Co.
Wharton, 18 D.L.R. 353, [1915] A.C. 330, at p. 339, ““the inco

poration of companies with provineial objeets cannot extend t
a company the objeets of which are not provineial.” The busi
ness of mining in the Yukon Terrvitory is not a provineial ohject
with respeet to Ontario. The Yukon Territory is not a provine
and is exelusively with respeet to its publie lands under legis
lative jurisdietion of the Dominion

If this limitation is inherent in its constitution how ecould
the appellant company aequire by transfer or otherwise hy
draulic mining loeations in the Yukon Territory or enter int
igreements for the purpose of operating those mines with the

Dominion Government. 1 agree with counsel for the Crown m

the second branch of his defence for the reasons given in his
factum.

Assuming that the company had the power to engage in mi
ing operations in the Yukon Territory it did not comply w
the statutory conditions subjeet to which it was entitled to car
on its operations.  No joint stock company is recognized und
the statute and regulations as having any right or interest
my placer elaim, mining lease or minerals in any ground eo
prised therein unless it has a free miner’s certificate unexpired
No joint stock company ean obtain a free miner'’s certificat
unless it is incorporated for mining purposes under a Canadi;
charter or licensed by the Government of Canada, and 1 inte
pret the statute 61 Viet, ¢h, 49, see. 1, to mean that a Britis
company and a foreign company are the only sort of joint stoc

companies that could be licensed there
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Ly it or any one else to be done for its use or henefit outside
the provinee,

It has been heretofore usually assumed that men incorpor
ated for any objeet might in their corporate eapacity, acting
within the scope of such objeet, do anything relative thereto
for the purpose of serving suech objeet, wherever the law ot
the country where done did not prohibit the doing thereot
This has been recently denied so far as provineial corporate er

ations are coneerned,  That denial is founded upon the dis

covery (long hidden from the ken of man) of manifold possible
Jimitations inherent in said sub-seetion. 1t has assumed many
shapes

That involved in the absolute denial of capacity for eithe
contracting heyond, or contracting for anything to be done o
to he got beyond the territorial Hmits, is easily understood what
cver may be thought of its legal validity

But this denial of ordinary capacity which has assumed such
various and varying shades of meaning that it is impossible to
accurately define any line by which to bound the permitted oper
ations of a limited sort heyond the tervitorial Timits, is not quite
<o comprehensible,

The faets involved herein arve so complicated that they may
give rise to the application of any one of these propositions con
prehended in such denial of eapacity, or specifie shade thereot
that 1 think better they should be set out with some detail

The appellant was incorporated in 1904 by letters patent
issued under and by virtue of the Ontario Companies Aet (a
to earry on as |ll'nu-|[>:||. agent, contractor, trustee, ete,, ete, tl
business of mining and exploration in all their branehes, ane
(h) to apply for, purchase, lease, or otherwise acquire, patents
patent rights, trade marks, improvements, inventions and pr
cesses, ete; and apparently incidental to these main purposes
by the means specified in ten sueceeding elauses to do o great
many things needless to state in detail here

All we are concerned with is that what was specified either
said elauses (a) and (b) orin the other subsidiary elauses, or hot
combined, contemplated the exereise, without saving wher

contracting powers and the aequisition of such kind of right
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and properties as involved in the issues raised herein.  The
place where operations of any kind were to be earried on is not
stated further than that the head office of the company is to
be at the eity of Toronto. That must, therefore, he taken as the
home wherein it earried on its business,

From the pleadings and the contraets, licenses, and corre-
spondence, made part of the case, we find the following facts
or what have to be assumed such as to be dealt with herein,

The suppliant, now appellant, sets forth in its petition that
one Doyle and his associates, and one Matson and his associates,
cach set respectively had, in 1899 and 1900, applied to the
partment of the Interior for Canada, each for a separate hy-
draulie mining location, and each became entitled thereto, and

got leg

es from Her late Majesty therefor; and thereupon look
ing to the further and better development of these properties,
collateral agreements were entered into between  Her  late
Majesty, represented by the Minister of the Interior for Canada
and each of said set of parties respeetively, in January, 1900
whereby the Minister was to observe that certain other pro
perties should, in certain contingenecies which took place, e
granted by way of lease to these parties vespectively.  These
leases and agreements entitled each of said set of parties with
whom they were made to valuable privileges. It is to be assumed
for the present that they were valid and that there were moneys
paid to the Crown thereunder and that, for or by reason of
iy breach of the obligations incurred on the part of the Crown,
said parties or their assignee would thereby be entitled to elaim
heavy damages for losses so caused.

The appellant acquired these leases and agreements by

ssignment  thereof, presumably in Ontario I presume it
thereby beeame entitled to sueh indemnification as the original
holders respeetively might have had at the time against the
Crown, besides acquiring the right thereafter to realize the
hopes and expeetations of said parties and of the appellant
thereunder. The appellant on December 24, 1904, the day after
ts incorporation, got a free miner's certificate, under the regu
lations then in foree, for which it paid the vespondent a fee of

#100 and kept it renewed, paying for such renewals, it is alleged

9—21 DLR
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so long as the regulations governing mining in the Yukon re
quired the owners of a hydraulie concession to hold a free

It is by no means elear that the possession

miner’s certifie;
of such a certificate was necessary to enable it or any one else
to make such acquisitions, though probably needed before
actively engaging in operating a mine.

The appellant upon acquiring said leases and agreements
found the obligations of the Crown thereunder had not heen lived
up to and that land whieh fell within the secope and under the
operation thereof, instead of being leased to appellant or its pre-
decessor, had been relocated or let to other parties to the detri
ment of appellant either through its said predecessor in title or
diveetly.  Against such omissions, for a time, the appellant made
fruitless protests

On Mareh 16, 1907, however, the Crown represented by the
Minister of the Intevior, entered into an agreement with appel
lant—after reeiting said leases, and that they had. and all the
interests therein and thercunder of said lessee Doyle and others
and Matson and others, had become vested in the appellant and
otherwise as ap o« irs therein—whereby the respondent leased to
said appellant t - lands in said mining elaims enumerated in the
schedule thereto, together with the exelusive right and privilege
of extracting and taking therefrom, by hydraulie or other pro
cess, of royal or precious metals, ete., for the remainder of said
terms of years, respeetively, for which the said leases ran for
the hydrauliec mining locations within which the said elaims were
situate

And there arve assurances given therein that the Crown will
in certain contingeneies grant appellant a lease of other locations
as and when reverting to the Crown,  This agreement and
lease from respondent was exeented at Ottawa,

Founded upon those things of which the foregoing is a brief
outline, the appellant alleges it beeame and was entitled to cer
tain services of water and water-rights and other privileges, all
of which are to be presumed to be admitted; and the loss of
large sums of money expended by relying upon each and all of
said agreements being observed and of profits which might have

been got, 1 presume is also admitted for the present
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On September 7, 1905, the appellant got a license in pursu
ance of ¢h. 59 of the Consol. Ord. of the Yukon Territory, auth
orizing it to use, exereise and enjoy within the Yukon Territory
the powers and privileges and rights set out in the appellant’s
memorandum of association; for which it paid a fee of $500

The authority of this is see. 2 of said ordinance and is thus
expressed : “*Any company, institution or corporation incorpor
ated otherwise than by or under the authority of an Ordinanee of
the Territory or an Aet of the Parliament of Canada desiving to
carry on any of its business within the territory may petition
therefor, ete,, and the Commissioner may thereupon authorize
such company, ete,, ete.”’

Again by the issue of the free miner’s certificate, alveady
referved to, appellant seems to have been recognized pursuant
to an Order-in-Couneil bound up with a Dominion statute for
1898, on p. 39 of which the interpretation elause gives the fol
lowing: ** ‘Free miner’ shall mean a male or female over the
age of eighteen but not under that age, or joint stock company
named in, and lawfully possessed of, a valid existing free miner’s
certificate, and no other.”

“ Joint stoek company® shall mean any company incorpo
ated for mining purposes under a Canadian charter or liecased
by the Government of Canada.”” The law of England v iating
to eivil and eriminal matters as it existed on July 15, 1870, was
brought into foree in the North-West Territories «ubjeet to cer
tain exceptions, and the law in said territories continued in the
Yukon by the statute 61 Viet, ¢h. 6, setting it apart saving also
some exeeptions,

Henee the English rule of law by which foreign corporations
are by the comity of nations recognized, 1 presume must prevail
until the contrary is shewn.

No Dominion Aet is shewn prohibitive of any provineial in
corporation doing business in the Yukon. [If such a purpose ever
existed it was quite competent for the Dominion to have so en
acted inasmuch as the Yukon is within its legislative jurisdiction
As there are many mining companies operating elsewhere than

in the Yukon and by virtue of provineial legislation, T imagin

the possibility of such being tempted to help develop the Yukon
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would forbid sueh an imprudent poliey as forbidding them.
Yet we are asked to imply such from the omission in the Domin-
ion Companies Act to provide speeificallv for their being licensed

by the Dominion. The fact that the Y on Ordinanee as alveady

pointed out did provide for such licenses and no objeetion made
thereto, indicates the poliey of Parliament as to the Yukon as
does also the above Order-in-Couneil.

All the foregoing elaims, and possibilities thereof, are held by
the Exchequer Court to have been answered by the legal effeet
of the following two paragraphs of the defence: ** 1. The respond-
ent denies that the suppliant has now or ever has had the power
either under letters patent, licenst, free miner’s eertificate, or
otherwise, to carry on the business of mining in the Distriet of
the Yukon, or to acquire any mines, mining claims or mining
locations therein, or any estate or interest by way of lease or
otherwise in any such mines, mining elaims or locations.

2. Should a free miner’s certificate have been issued to the
suppliant the respondent elaims that the same is and always has
been invalid and of no foree or effect—that there was no power
to issue a free miner’s certificate to the suppliant, a company
incorporated under provineial letters patent, and that there was
no power vested in the suppliant to accept such a certificate
And the said petition has been dismissed.

The learned trial Judge assigns as reason for said dismissal
the answers given by the majority of this Court in the Companies
Case, 48 Can. S.C.R. 331, 15 D.L.R. 332,

With great respect 1 do not think that position is tenable
unless by first forming an opinion which the learned trial Judge
diselaims.  1f a person approaches the problem of ascertaining

what the said Judges meant with the preconecived opinion that

a limitation is necessarily implied in appellant’s charter, or in
any other provineial c¢harter, then his conception of what the
majority had agreed in is possibly warranted, but not otherwise
However, as expressed by the Court above, these opinions hind
no one. And unless approached in the way 1 suggest there is
not a majority maintaining the view the learned Judge acts upon

On the other hand this Court had decided in the coneret:
case of the C.P.R. Co, v. Ottawa Fire Ins. Co., 39 Can. S.C.R. 407
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against the view which the learned trial Judge adopts as that
of this Court. True in that case, if the refusal of the late Mr.

Justice Girouard to express an opinion is counted as against

what seems to have been the opinion of three members of the

C'ourt, it would then be an equally divided Court and the appeal
resting upon the like contention set up herein failed. In such
a case in appeal the negative thereby established the rule of
law binding it for the future, for whatever it may he worth,

It is not for the mere triviality of the marshalling, so to
speak, of judicial opinion in this Court with which I am con
cerned. It is the faet that the seat of the Dominion Govern
ment is in Ontario, the home of appellant and that the trans
actions in question herein took place with that government there
and by virtue thereof, and that the appellant paid moneys to
respondent which at all events it is entitled to recover back on
the principle this Court almost unanimously followed in the
said case. More than that, the same prineiples as supported by
a majority of this Court in that ease would, I submit, entitle
appellant to take an assignment of a lease and of a elaim such
as those parties had under whom appellant elaims.  How far the
facts would have carried the matter and entitled the appellant
to relief T eannot say.

It is to be observed further that the matter of a contraet being
Ifra vires and hencee unenforeeable is not the same as one to
be held void by reason of what may more accurately be deseribed
as illegal. From the latter nothing can spring entitling a plaintiff
to recovery. There may arise herein such rights as to be cogniz-
able by the Court in order that justice may be done. Indeed, in
the said case of the C.P.R. Co. v. Ottawa Fire Ins. Co,, 39 Can
S.CUR. 405, the right was

to a recovery of the premiums paid, and that right was main-

erted alternatively by the plaintiff
tained by the opinion of the judgments of the Chief Justice of
this Court and Mr. Justice Davies, though holding the contract
in question ultra vires of the defendant company. In this case
the recovery sought was not limited thereto, but I apprehend
the greater might well have been held to inelude the less if that
was all the suppliant had been found entitled to.

It hardly seems right (or indeed consistent with what one
hould expeet to find following that deeision) that the Crown
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having recognized the standing of the appellant and taken its
money when denying appellant’s capacity to pay, should yet
refrain from at least tendering so mueh amends.  Moreover, the
opinion of Mr. Justice Davies, coneurred in by the Chief Jus-
tice, recognized the possibility of a provineial incorporation heing
entitled, in the way of that which might be found aneillary to its
business, of going beyond the houndaries of the incorporating
provinee and thereby aequiring rights of property and rights of

action arising out of such contraets as it may thus have engaged

in.  (See p. 431 of the report of that case

What the range of possibilities may be of putting into opera-
tion such a view, I do not intend to attempt to define.  Certainly
the acquisition by assignment of the leases and agreements to
the company do not seem necessarily exeluded therefrom. Ex-
ploration was one of the objeets written in this charter and as
incidental thereto there are specified many things it is permitted
to do in the way of acquisition. The ultimate aim of such ex-
ploration and that incidental thereto doubtless was gain.

Proeceding upon any and all of the foregoing grounds and
having regard to these results of a conerete case in this Court,
I most respectfully submit that the petition should not have been
dismissed.

Passing these considerations let us come to the hroader issue
presented by the denial of the inherent capacity of any pro-
vineial corporate company going beyond the territorial limits
of its parent provinee, either to contraet there, or acquire there,
property or rights of any kind, serving its uses in pursuit of its
objects.  Suech eompanies are incorporated by virtue of the power
in sub-sec. 11 of see. 92 of the B.N.A. Aet, expressed as follows:
““The incorporation of companies with provineial objeets.”

Such a view as involved in that denial T rather think was
never presented in any Court in Canada till the C.P.R. Co. v,
Ottawa Fire Ins. Co., 39 Can, S.C.R. 405, case, alveady referred
to. Assuredly the contrary view was acted upon for forty years,
to such an extent as to involve in the aggregate enormous sums
of money in the way of contracts, by and with companies,
which must be held ultra vires and void, if the eontention set up
should prevail.
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A microscopical examination of the phrase **provineial ob
cannot help much.

"

jeets

1t is to be observed, however, that the word **objeets™ had
been used prior to said Aet, both in the English Joint Stock Com
panies Aet of 1862 and the Canadian Aet, in ch. 65, see. 1, of
the Consol. Statutes of Canada, as an apt deseription of what
by the articles of association must form the hasis of incorpora-
tion in either ecase respectively falling thereunder. And the
word ‘‘provineial’’ can be given full force and effeet, in the
way I am about to submit, without further qualifying or re-
strieting the well known use of the word “‘objeets’ in relation to
companies so as to produce something as eurious as contended
for.

No one pretends the whole item No. 11 can apply to anything
relative to the purposes, aims or affairs of the government or its
direction of the publie institutions of the provinee, which are
primi facie the only *provineial objeets™ as such.  Counsel for
the Dominion in the Companies Case, 48 Can. S.C.R. 331, 15
D.L.R. 332, by introducing history, let us see how the unhappy
phrase was begotten. If permissible to refer thereto, T have re-
corded it in pages 362 and 363 of 48 Can. S.C.R., containing
the report of that ecase.

Is there another possible meaning of the phrase ** provineial
objeets’?  Seeing it is an incorporation of companies that is
designated it ean surely mean nothing else than a provision for
the incorporation of persons likely to develop the business activi-
ties of any kind seeking such development in any provinee,
Does that necessarily imply that the business in any such case
secking development is to be confined in all or any of its opera-
tions within the territorial limits of the incorporating provinee?
Surely such a limitation is and always has been sinee befor: the
B.N.A. Aect, something quite inconsistent with the requirements
and expectations of business men looking to commereial success.

But why should we suppose it was by the word ** provineial '
intended to engraft upon each provineial incorporation of a
company the limitation that it could not transact any bhusiness
beyond the limits of the incorporating provinee? Those pro-
vinees which negotiated and arranged for this ereation of a
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federal system and thereby determined what as result thereof
should appear in the Aet, had each up to its enactment coming
into foree, absolute power over the subjeet of the ereation of
incorporate companies, It is somewhat diffieult to understand
why they should be supposed to have intended to surrender
that power essential to their local prosperity save in so far as
necessary to facilitate the furtherance of the purpose had in
view, Can it fairly be said that such extreme limitations and
restrietions as argued for herein were so necessary?  Was there
not something else to be guarded against?

In assigning the control of property and ecivil rights in the
provinees to the exclusive jurisdietion of provineial legislatures
which would impliedly earry with it the right of incorporation,
it may have been thought that the power of incorporation rela-
tive to the subject matters assigned to the Dominion might be
impaired, or indeed render it necessary for its Parliament to
look to the provinee possessed of such far-reaching powers, rela-
tive to property and eivil rights, to aid it in that regard. To
have thus by any possibility impliedly rendered Parliament sub -
servient to the will of any legislature, would have been em-
barrassing.

Again, it may have been conceived undesirable that there
should be the possibility of any conflict between the provinees
by reason of one asserting as of right the power over or against
another to invade its territory against its will, by any such
legislation relative to companies. That view was upheld later by
Ministers of Justice for the Dominion, as will presently appear.

By framing the enactment as it is, these, and possibly other
contingencies, were averted and the general rule of private in-
ternational law (which I submit was well known) relative to the
recognition of corporations abroad by virtue of what has heen
called the comity of nations, was left to work out the solu-
tion of the question; as it has been in each individual
case for nearly half a century with great benefit to all and
detriment to none.

Some such reasons, as well as the desirability of marking the
contradistinetion between the provincial corporations, which
ought not to have for their objects any of the subject matters
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assigned to the Dominion, and Dominion corporations, or such of
them as relate to any of the subjeet matters assigned to the exelu-
vive legislative jurisdietion of the Dominion, one ean understand
as having been deemed, if not necessary yet desirable, to faeili-
tate the working out smoothly of the scheme as a whole. But why
should that necessity have reached to the wholly unnecessary
exclusion of trading either with the mother country or its other
colonies or the United States or any other foreign country, as
has been done for many years by provineial companies,

In short, why should it be supposed to have been intended to
render trading by provineial companies impossible?

The scheme of the Aet was primarily to arrange for the
federal union of four or five provinees until then having very
large powers of self-government. The framers thereof followed
the example of the United States constitution and its method
of assigning very large powers of legislative or administrative
control to the governments to be ereated, by merely speeifyving
the subject matter over which such powers were to be exereised,
without elaboration of how; and in like manner prohibiting in
terse terms the exercise of power over other subjeet matters,

They departed, as experience had then dietated in a marked
degree, from the substance of the model. All T here desire to
press is for a realization of the faet that they made the best use
they could, under the circumstances, of such a model, endeavour-
ing to avoid rocks ahead, while trying to eure the ills the pro-
vinees laboured under.

Incidentally thereto it is not coneeivable that they shut their
eyes either to the commereial necessities, to which I have already
adverted, or to the history of the development of the recogni-
tion of eorporate eapacity both in the United States and else-
where, when transacting business beyond the limits of the cor-
porate-ereating state. That question had theretofore, both in
England and Canada, as well as in the United States, received
much consideration. In the United States the question had also
been considered with relation to the constitutional limitations
of the incorporating state as it is now presented relative to the
powers of the provinees.

The discussion it gave rise to in the United States was long
and keen. It eulminated there in the decision of the case of
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Bank of Augusta v. Earle, 13 Peters 519, decided in the United
States Supreme Court in 1839, which stands good law to-day.

The argument there as here was that the company should not
go heyond its home state to do business, and the limitations of
state powers were also relied upon. That eminent and able Court
held it could go wherever the comity of state or nations might
permit,

The very different question, of a forcign company, by its
constitution inherently ineapable of going abroad, had been
presented to our old Upper Canadian Court of Queen’s Beneh in
the case of the Genesee Mutual Tns, Co. v. Westman, 8 UC.Q.B.
487, Indeed, some obiter dicta therein would go further, but
the day was young then.  Shortly after Confederation there
arose in same Court, the case of Howe Machine Co. x. Walker,
35 U.C.QUB. 37, where the issue of the right of a foreign cor-
porate company to do business in Canada was likewise presented
and the right maintained with the proper distinetion made be-
tween that and the Genesee Case, 8 U.C.Q.B. 487, This was in
1873,

The decision is only of significance here as indieative of the
view then taken and thus likely to have been held six years
carlier by those framing the c¢lause now in question. The Eng-
lish view is presented by the authorities colleeted in Westlake, at
see. 305 of his work on Private International Law.

Is it conceivable that men, presumably holding the views of
Euglish law as thus expressed by either Canadian or English
authorities, and knowing how that had been applied and worked
out at that time under a federal system, deliberately designed
the ereation of something new and wonderful to be operated with
under the Canadian federal system? 1 cannot assent to such a
proposition.  Those men had sense, and some of them, wide
experience and great grasp of public affairs.  To say that they
had not in view the daily experience of Canadian trade and in-
dustries before their eyes and the futility of providing therefor
by a new kind of eorporate ereature which it would take forty
years to discover, is paying them a compliment which, T submit,
is undeserved.

The relevaney of all this is that the instrument under con-
sideration is not an ordinary contract or Act of Parliament, but




1t

of
it
ht

its
en
in

ut

ere

or-
led
be-

in

the
ars
ng-

at

ot

21 DLR.] Boxaxza Creek (o, v, Tue Kina,

one which if we would rightly understand it must be read with
the eye of the statesman measuring the future range of its effee-
tive yet harmonious operation in all its parts so as to make each
and all produetive of the best results when put in aetual praetice,

Then there is another practical aspeet to be considered along
with and eonsistent with that general survey of the question from
a legal or constitutional point of view. 1t is this: In cach of the
provinees there are industries peeuliar to its people.  The adap-
tation of legislative eontrivanees needed to aid sueh people in
promoting the development of its resourees, whether of an agri-
cultural, mining, fishing, lumberving, mereantile or mere financial
(not banking) character, may have to be suited thereto and to
the peculiar character or habits of life, of the people of the pro-
vinee,  That which would meet the wants of Nova Seotia might
be quite unsuited to the requirements of Ontario or that suited
to cither fall short of promoting the welfare of the farmer on the
western plains,

The promotion of any scheme needing legislation for its
assistance, is most likely to bear speedy vesults when an appeal is
made to those most direetly interested.  The vast extent of Can-
ada and diversity of its natural resources, render in many cases
the promotion at Ottawa of legislation only subservient to loeal
needs, almost an impossibility, and even where not impossible,
very likely to lead to something less efficacions than what might
be obtainable if a loeal legislature were appealed to,

Such considerations or something like thereunto, no doubt
were present to the minds of the framers of the Aet and of this
provision.  And it was to give ample scope to the legislative
activities of each provinee in relation to these provineial objeets
that it was designed.

Having regard to the situation of the then Canadian pro
vinees, and what was then present (o the minds of those acting,
can anything more absurd be conecived, than to suppose that
those men realizing sueh a situation and looking to the future,
deliberately planned that the incorporating power to be giv
the legislatures of the provinces for such objeets as 1 have out-
lined, should be hampered by such limitations as ave contended
for herein, and never had existed clsewhere in the constitution
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of any legislature to which the like subject matters had heen
intrusted ?

A company incorporated with the objeets of exploring as in-
dieated in appellant’s charter might seek something in the
United States or Mexico, for example. That is conceivable as a
business enterprise.  Why should its promoters in Halifax,
Toronto or Vietoria have to go to Ottawa at a loss of time and
money for such authorization as needed to obtain that common
every-day business convenience and contrivance used by busi-
ness men?

What difference can it make whether incorporated at Toronto
with a home there, or at Ottawa with a home there? Neither
provinee nor Dominion ean give it any right or power to go into
those countries. All either can do is to give it a form or fashion
by ereating the legal entity by means of which men may co-
operate for that objeet had in view. Beyond that in a foreign
state it must depend entirely upon the comity of the nation con-
cerned whether or not it ean do anything.

The Ontario Legislature has always, I think, abstained from
ostersibly proposing such ventures abroad. Its companies have
been incorporated for a speeific objeet or objeets relative to some
specified sort or kind of business and within that objeet in going
abroad they have depended for effective recognition entirely
upon eomity.

In this case the appellant was recognized not only direetly by
the respondent by virtue of the transactions entered into be-
tween them, but also by the local executive of the Yukon.

It is said, however, that the words *
indicates that it was designed that such corporations should not
carry on business beyond the provinee that there is an implied
limitation in the capacity of each precluding it from availing
itself of the advautages of recognition by virtue of the doctrine
of eomity. It is hard to get two to agree exactly in what that
proposition does mean. If it ever had been conceived, as once
suggested in argument, but which no one has been bold enough
judicially to affirm, that nothing could be done or be contracted
for being done outside the territorial limits of the province, the
situation of each provinece and the commercial relations of

provineial’’ so plainly
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its people with those of the other provinees and of coun- CAN.
tries beyvond the Dominion, were and remain such as to forbid \_—(:

a moment’s serious consideration for such a eurious proposition. o

. . 2 :p s ONANZA

Besides, such a simple coneeption if ever entertained could have Cueex Gorn

MiNixG Co
v,

I, therefore, discard once and for all this very improbable Tine Kixg

been coneisely stated.

coneeption of territorial limitations as ever having been in- tdington, 3.
tended to rest in the language used.

Let us then procced to consider the theory of the implied limi-
tations restrieting business within lines including only that
which may be aneillary to the main objeet and be an **ineidental
necessity " thereof as, for example, the buying abroad of raw
material, ete., and possibly the marketing of a company’s goods,
without regarding other refinements which might be suggested,
and see how it will stand the practical test.

If we apply our common knowledge of the actual facts in an
attempt to realize what such corporate aetivity means, we may
find how impossible it would be to make the theory a workable
SUCCESS,

The actual operations of these industrial conecrns, of pro-
vineial origin, daily furnish us with illustrations.

Of the vast and ever-inereasing volume of business done by
them with people in other provinees or abroad, more than one-
half of what it represents is an actual carrying on, by the agents
of such companies, of business outside the provinee. The pro-
duetion of the artiele is but a part of the business operation in
order to reap the gain for which the corporation was ereated.

1f, as has been suggested, the company has the right, of neces-
sity, to go abroad for supplies, then the division of the earrying
on of the business, within and without the provinee, is such that
the part done outside the provinee greatly preponderates over
that done within.

In such cases the company has to acquire abroad its raw
material, arrange there for its importation, and then when
manufactured, has often, of the like necessity, to send it again
abroad to be marketed. Where, in such case, if not as I suggest,
is the major part of the business operation carrvied on?  And
where has the money been got to carry it on, and how? Has the
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bt CAN. business man as he ventures on each step of this process to stop 4
;T‘. and ask himself if he is within the incidental necessities of his

v Hosasza  COTPorate business?  Has his foreign customer also to say *‘stop
iy (“II(II\IlI:'"IiI:I'I.l and shew nut. nu.l ]m\-\’ 'f' answer the easy old l'fn'nnllu of whether g :
i . 5 * the transaction is within the scope of the objects of your com-
Tur Kixé. pany ; but how to solve the queer puzzling riddle of what some
wington, 3. lawyers in your country of curiosities may say about the actual :
“incidental necessities” "’ of the company in relation to the pro-

posed transaction.  And he might, if a forcigner of deep thought,

ask what ‘‘necessities’’ ean mean anyway. Perhaps he might

wisely conelude the transaction proposed was not a necessity for j

him. ‘

Then the poor obfuscated, beaten Canadian travelling home- ,

wards might well ask himself why any one ever conecived he was '

such a fool as to try to do something that was not necessary for ‘

his business, |

Again, the mining and lumbering industries of some pro- | l
vinees and the development thereof ave parts of the development
of the natural resources therein and of the loeal Crown domain. | 8 ‘
These having thus peeuliarly elose relations with the local i '
governments, who better fitted than these powers to determine I l
! how the corporations engaged therein arve to be ereated and con |
? "& f trolled ?
I We also know from eommon knowledge that the miner has ‘
often to send his raw produet abroad to be treated and then

s bargains have neecessarily to be / i

marketed, and in such

made abroad involving a great deal more expense and variety of {
business transactions than the mere expense of digging it out of |
the earth, In the same way the incorporated lumberman may, j
indeed often does, find his timber in one provinee and his mill
in another and his market in a third provinee, or abroad, and
oceasionally he has to be an importer from abroad of his raw ! i

material.

The Courts in which a corporation has appeared as suitor or
defendant always had, if its status was in question, to deter-

o

mine whether or not the business involved was of the kind which
it was incorporated to transact. This new view of “‘incidental

s"" in substitution of primary objects as the measure of

necessi




top
his
top
her
-
me
ual
ro-
ht,
zht

for

ne-
vas

for

ro-
ent
in.
l’ill
ine

on

nas
wn

ich
tal
“f

- LI s ot

21 DLR.] Boxaxza Creek Co. v, Tue Kixa,

capacities, presents new  puzzling possibilities  hitherto  un-
imagined.

What a fine field for the ingenious mind to roam over and
dream in! True, all these difficulties may be averted by prae- (
tically blotting out the item No. 11 of the seetion in question and
resorting entirely to the Dominion powers.  But again, was that
the meaning and purpose of the item?

Take another mode of testing this alleged limitation.  The
provinee is given by item No. 10 the exclusive power of legisla
tion relative to loeal works and un

akings exeept those of an

interprovincial character as speeificd.  Railways and  other
works have been construeted hy companies which had to rest, 1
submit, on no other authority than this item No. 11, It is all
comprehensive or nothing. It will not do to say the grant of
power to incorporate might be implied in No. 10 itself, without
resorting to No, 11. T admit the provinee as such could under
take such works.

I am referring to the numerous cases of railroads and other
works constructed by companies empowered by a legislature to
do so and incorporated by it for that purpose. 1 submit such
companies rest upon this very item No. 11 or nothing. For if
implications relative to **companies™ are to be permitted in item

No. 10 then likewise does No. 13, “property and eivil rights™

carry in such ease the like implieation and so would end all this
contention, 1t seems generally conceded that this speeific en-
actment exeludes such implications so far as ““companies™ are
coneerned under provineial legislation and if so I do not see
how they can exist relative to No. 10 any more than independ
ently under No. 13,

Now these companies, beyond question, have gone abroad for
almost everything, ineluding the money got from stock-holders
and bond-holders as well as rails and all else.  Who ever thought
they were acting ultra vires?  Ave their contracts void?

And indeed no companies ean be incorporated to execute such
loeal works or undertakings save by local legislatures unless of
the kind deelar

the general advantage of Canada or of two or more provinees,

'l by virtue of sub-see. (¢) of see. 10, to he for

The enactment in item No, 11, by its terms does not express
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any such thing as urged; then why, with such obvious conse-
quences of so reading it as abound on every hand, adopt that
instead of the way it has been read so long?

With the limitations sought to be implied in such charters
they may mislead and must be of little use. Not only that, hut
they must obviously conflict with the true working out of see.
121 of the Aet, in its true spirit so far as the incorporated pro-
ducer is concerned.

Moreover, what must never be lost sight of, there is the
faet, that the interpretation which 1 submit should prevail, has
in actual practice been so long observed and acted upon and so
much depends thereon that even if otherwise doubtful it should
be upheld.

The produets of our industrial activities of every kind have
been and still are handled by provineially incorporated com-
panies and sold abroad and commereial exchanges effected.  Are
these transactions all ultra vires and these companies engaged
in doing so liable to be met by the foreign dealer with a plea such
as respondent sets up herein?  These companies have often ex-
changed such produets abroad for other goods. or hought goods
abroad with the money so got. Are they in any or all of these
transactions liable to be met by such a plea?

And perhaps quite as frequently they have been, by the
eredit thus acquired, enabled to buy goods on eredit; and arve
they in such cases entitled to say they were not liable as they
were acting wultra vires in thus abusing their eredit?

They have borrowed money abroad by virtue of direet con-
tracts or manifold indirect transactions entered into in London
or elsewhere. Are they to be permitted to answer the claims
of such ereditors by a plea of the kind we are asked herein to
give effeet to?  And what of the shareholders who have put their
money into such concerns as like as possible in prineiple to the
venture herein involved?

Then the authority of Ministers of Justice insisting upon
the exercise of the veto power is relied upon. Supposing each
and every one of these reports of such Ministers had stated that
the Aet must be so interpreted as eounsel for the Crown desires,

are we to abandon our funetions?
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These Ministers, however, never
opinions, if to be read in the way counsel suggests they do read
else we should have had the matter tested long ago in ways open
to them. But the reports do not so far as I have scen bhear that
construction he puts upon them. Time and again legislatures
have apparently been alleged to have exceeded their authority
by passing bills which expressly provided for the company
thereby chartered aeting abroad or in other provinees than its
own. The Lieutenant-Governor in each of many such cases was
told the bill would be vetoed unless withdrawn, and 1 presame
cach of these requests was duly complied with, 1t is not neces-

sary here to express any opinion whether or not that eautious
view was right or wrong.

That attitude towards such legislation is a long way from
maintaining what is contended for herein. 1 respeetfully submit
that it is only by a confusion of thought that what the Mini
sters in question then forbade must necessarily prohibit those
incorporated companies with speeified objeets, suitable to the
commercial needs of those in one of the provinees, from enter-
ing into contraets outside the provinee for the due exceution
of the purpose for which they were ereated.

For example, there is nothing inconsistent in the late Sir
Oliver Mowat as Attorney-General or Premier of Ontario, per-
mitting sceores of Ontario companies when so created to grow
and flourish by reason of their foreign conncetions and trade,
and his insisting later as Minister of Justice at Ottawa, that if a
provineial legislature should expressly enaet that a company
was entitled to carry on business in another country or pro
vinee, it was acting improperly and possibly wlfra vires.

This appellant is only a small concern following, no doubt
that praetice which grew up under the eye of that able man
who so long and so suecessfully managed provineial affairs in
and for Ontario.  And he is now curiously quoted in argument
as if, when aeting as Minister of Justice, condemning it.

Counsel for respondent addressed to us an argument of some
length based upon the recent deeision of the Judicial Committee
of the Privy Council in John Deere Plow Co. v, Wharton, 18
D.LR. 353, [1915] A.C. 330, from British Columbia.

10—21 pLR,
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I am unable to understand the exaet relation supposed there-
by to exist between that long sought for but belated recognition
of the power resting in item No. 2 of see. 91 of the BN.A. Act
assigning the regulation of trade and commeree to the Dominion,
and the question of the quality of the eapacity inherent in a
provineial corporation to receive recognition outside the ereating
province. In an appeal to Parliament, to exercise its power
over the subjeet so assigned to it, and to enaet legislation which
would curb the aspirations of the provinees and their ereatures,
that decision might be used to justify such legislation. Tt
strikes me the argument is submitted to the wrong Court. Mean-
time until Parliament has legislated in that direction if it ever
does, we must continue to keep within our judicial funetions
The practically minded might say that decision renders need
less any disturbance of the long recognized ecapacity of pro-
vineially incorporated companies either herein or otherwise.

Indeed, counsel presented, briefly but stoutly, mining as
a trade and henee within the sphere of the operative effeet of
that deeision. 1 hardly think such a view is necessarily to be
attributed to their Lordships whatever may grow hereafter out
of the said decision in the way of eentralizing our Government.

Nothing remains eternally stationary. Let us be patient and
wait upon the evolutionary process which may spare us the
probably painful eonsequences of rashly accepting counsel’s
theory of trade and commerce.

I must adhere to the view I have always taken, and main-
tained in the eases above eited, of our constitution as set out
in the Aet; that its aim and that of the framers thereof was to
eliminate frietion as much as possible and yet give freedom a
chanee; and trust to the results of experience to be gotten there
by. It was a distinet recognition of how utterly astray dom
ineering minds may be inherently prone to treat the rest of
mankind as children when resorting to needlessly repressive
measures.  In that converse spirit of freedom every case pre
senting problems, arising under said Aet, for judicial solution
should be weighed and the Aet worked out aceordingly in har
mony with the ideals of those who framed it.

I do not see how the recognition of provincial company cor
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porations as possessing the usual qualities of and ecapacities
of other business corporations can fail to subserve what the Aet
so read was intended to subserve, but 1 do see how any of the
other interpretations contended for will materially tend to de-
feat such aims, intentions and purposes.

That view which I maintain, in no way extends to an inter-
ference with the very wide field of possible corporate aetivity,
which may fall within the range of any of the subject-matters
assigned to the exclusive jurisdiction of the Dominion, and
needing the exercise of corporate power to give efficacy to the
enjoyment thereof.

It is not germane to the issues raised herein to enter upon
a discussion of the limits of the Dominion’s incorporating
power, further than to point out and illustrate how, relative
to the said issues, there is no confliet between that and the
exercise of the ordinary corporate capacity by the provineial
companies.

And as to the rights of other provinces, they may be quite
within their rights in refusing recognition if the incorporating
provinee attempted what it should not.  Even if they should
stupidly seek to eurh or curtail the commercial activity and enter-
prise of a neighbour (unless so far as in confliet with section
121 to which 1 have referved) experience, and the power of
publiec opinion thus engendered, will reetify such mistakes, if
any.  With every desire to condense, so far as consistent with
perspicuity, 1 find this opinion already too long drawn out. Yet
the neat point involved herein is within a very narrow compass.
I have attempted by manifold illustrations to exemplify how
unworkable the contentions set up might, if sueeessful, prove
and how little in harmony they are with the probable coneep-
tions of the framers of the Aet. The extreme importanee of
what may be involved in the ultimate decision and the desive to
make that elear and meet the varying shades of opinions put
forward, ean alone justify such length.

Whether such eompanies may in transactions involving
the sanetion of the sharcholders or board of directors got he
vond the confines of the provinee be held, as according to some

American decisions in like cases, inherently ineapable of deal-
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ing with such transactions outside the provinee is entively an-
other question than here involved. In the alternative view as
hearing upon the present case I may make an observation or

two,

The case of Comanche County v. Lewis, U.S.R. 198, at

202, cited to us by appellant’s counsel, v decided by an

eminent Judge holding that the mere recognition by the legis-
lature of an alleged corporation which might not otherwise have
heen held validly  eonstituted, entitled that doubtful ereation
to recognition by the Courts and, therefore, liable to be sued
and judicially dealt with.

That decision typical of what in many other cases has been
treated as recognition of de facto corporations, suggests a good
many curious questions more or less bearing upon one aspeet
of what we have in hand.

Is the power of ineorporation so existent in the Crown in
right of the Dominion as to enable it to incorporate without
direet legislative authority relative thereto? If so what is the
effeet of the recognition by the Crown of the appellant in these
transactions now in question?  Re-incorporation can exist, in-
deed, has more than once been legislatively effected. (‘an that
be effected by the Crown? What more is necessary therefor
than recognition? 1 express no opinion, and, indeed, have none
in relation thereto, or to the point made in the pleading of
recognition and otherwise in argument, but not based on the
suggestion 1 make. It may be that want of assent to re-incorpor-
ation is complete answer to such suggestions.

That branch of the case was not thoroughly argued and,
therefore, 1 have formed no opinion upon it.  The point is not
to be disposed of by the common-place that the (‘'rown is not
hound by any estoppel.

The honour and dignity of the Crown are, I respeetfully
submit, deeply concerned; and the prineiples just now adverted
to, or the range of the Exchequer Court jurvisdietion which re

mains an unexplored field so far as argument in this ecase is

concerned, ought to be fully considered if my view of appel
lant’s rights are non-maintainable, in order that justice may

bo done.
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An- In the manifold ways 1 have pointed out there has been that CAN
as recognition of the appellant which entitles it, if possessed of the S.C.
or inherent eapaeity which 1 hold it has, to suceeeod without resort Bexaris
ing to these considerations. CREER Gotp |
at The appeal should be allowed with costs and that part of \“\I;i X §
an the proceedings below, involved in this disposal of the fisst two 10 R |
s . paragraphs of defence, and the case be remitted to the Exchequer tdington, 3. Q}
we Court for further trial and disposal of remainder of the case 1
ion i
ed Durr, J.:—Two minor points were taken by Mr, Neweombe Dufr, J N
which 1 shall dispose of first.  **The regulations touching the |
sen disposal of mining locations to be worked by hydraulie process’ !1
yod approved 3rd Deeember, 1898, which admittedly govern the i
rect appellants in respeet of the rights in question in this aetion i
provide, by paragraph 4, that one of the conditions of the right .\;
in to acquire any such location is the obtaining of a free miner’s "?“‘:
out certificate under the “‘regulations governing placer mining.” ‘*‘
the Paragraph 1 of the regulations governing placer mining then !
\e8e in foree authorizes the issue of free miner’s certificates to per :»:‘I
in- sons over I8 years of age and to joint stoek companies, and "
hat “joint stoek company ' is defined in the interpretation elause
for as meaning “‘any company incorporated for mining purposes
one under a Canadian charter or licensed by the Government of |
of Canada.”” Mr. Neweombe's contention is that ** Canadian’ here \
the means **Dominion ™ and ** Canadian charter’” means an Aet of
»OT- the Parlinment of Canada or an instrument emanating from the "
Government of the Dominion or deriving its validity from a ('
nd, statute of the Dominion Parliament. 1T think this contention
not is not well founded. It is no doubt proper to read the adjeetive
not ; “Canadian’’ as deseribing the kind of charters intended to be
g included by reference to the authority from which they eman-
ally ate; and ““Canadian’’ in this conneetion may doubtless he read
‘“A;l { in two different ways. It may be treated as indieating the rela-
re tion of the authority to Canada—as an entity—1to the Dominion
o is § of Canada. On the other hand it is quite capable of being read |
pel i as embracing every lawful authority in that behalf exercised "
nay ’ within the territorial limits of Canada. Reading *Canadian™ bl

. . L) N
in this latter sense ‘‘Canadian charter’ would mean a *‘char- A
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ter”” emanating from any lawful authority in Canada—capaeity
to acquire the right to pursue the business of mining in the
Yukon being, of course, assumed. 1 think this is the meaning
that ought to be attributed to it. The proposed construetion
would exelude not only companies ineorporated under provin-
cial authority, but a company incorporated by Yukon auth-
ority or by the North-West Territories Couneil before the eree-
tion of the Yukon into a separate territory. It would likewise
disqualify companies incorporated by the provinees of Canada
before Confederation, by British Columbia, for example, before
1871, These consequences appear to me to afford a sufficient
reason for rejecting the proposed construetion.

The other contention is that by foree of 61 Viet, ¢h. 49, an
Act of the Parliament of Canada, the earrying on of mining
operations in the Yukon by any joint stock company or cor-
poration exeepting companies or corporations owing their exist-
enece to some Aet of the Parliament of Canada or licensed under
the statute is prohibited. The statute is permissive only. It
does not contain a single word expressing prohibition.  Nor
can I find a single word in it which seems to imply a prohibition
such as that contended for, If, indeed, there were any implied
prohibition it is difficult to understand upon what ground the
implication eould be limited in the way suggested. 1f this stat-
ute is to be read as conditionally prohibiting the earrying on of
mining operations, as it most certainly does under the construe-
tion proposed, by a company incorporated by the old Provinee
of Canada, or by the Provinee of British Columbia before Con-
federation, or by a ‘“‘chartered company’’ in the strict sense,
such, for example, as the Hudson's Bay Co., it is difficult to im-
agine what prineiple can justify such a construction which
would not equally involve a like prohibition as against companies
existing at the time the Aet was passed and owing their exist
ence to some Dominion statute. Any distinetion between the
two classes of eases could rest upon nothing in the statute itself,
but must be founded upon mere speculation as to the poliey
of it.  As to the point of substance,

The specifie authority conferred by see. 92 (11) (the incor

poration of companies with provineial objeets) in relation to the




Nor
ion
lied
the
tat
1 of
rue-
nee
‘on-
nse,
im-
iich
nies
st
the
self,
liey

cor
the

21 D.LR.| Boxaxza Creek Co. v. Tue King,

subjeet there dealt with cannot be enlarged by reference to the

more general terms of see. 92, items 15 and 16, ** property and
civil rights within the provinee™ and *“*matters merely loeal and
private within the provinee.”” (John Decre Plow Co. v, Whar
fon, 18 D.L.R. 353, [1915] A.C. 330; C.P.R. v, Ottawa Fire Ins.
C'o., 39 Can. S.C.R. 405, at pp. 461 and 462.) This appeal turns
upon the answer to the question: What is the effeet of the qualifi

cation **with provineial objeets’ as regards the capaeity of the
appellant company to enter into the contracts which the appel
lant company's suit is brought to enforee and upon the validity
of those contracts? The word “*ecompany " obviously does not em
brace every kind of corporation. (See items 7 and 8 of see, 92
and see. 93.)  But the appellant company is indisputably a
“company’” within the meaning of the clause.  **Provineial™
means, I think, provincial as to the incorporating provine

and although it is perhaps conecivable that as regards companics
formed for some communal or governmental purpose, the word
“provineial”’ might be read as having reference to the pro
vinee as a political entity, 1 think that as regards companies
formed for the purpose of carrying on some business for privat
gain it must be read as having reference to the provinee as a
geographical area.

It results, 1 think, from a series of dieta (which, if they
have not the foree of deeisions, are still of such weight that it
is my duty to follow them) that the undertaking or husiness of
such a company and the powers and eapacities conferred upon
the company must when considered as an entivety be so limited
that the “‘objeets’” of the eompany fall within the deseription
‘provincial "’ in the sense mentioned. Sce Citizens Ins, Co, v.
Parsons, T App. Cas. 96, at pp. 117, 118; Colonial Building and
Investment Association v, A.-G. of Quebee, 9 App. Cas. 157, at
165 and 166; John Deere Plow Co. v, Wharton, 18 D.1L.R. 353,
[1915] A.C'. 330. T think that whether the “*objeets™ of a com
pany under a given constitution or charter are “provineial ™
in this sense (or whether the possession of capacity to enter into

o given transacetion is compatible with the condition that the com-

pany’s ““objects”’ shall be ** provincial’’) is a question to be de

termined upon the eireumstanees of each case as it arvises; and
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I doubt whether upon this point any more specifie test than that
supplied by the language of see, 92 (11) itself can usefully be
formulated now,

The appellant company s title to relief rests upon the pro-
position that the letters patent (hy which it is incorporated)
granted under the authority of the Ontario Companies Aet auth-
orizing it to acquire mines and to earry on the business of mining
generally without restrietion as to locality do confer upon it eap-
acity to acquire the right to earry on the business of mining in
the Yukon Tervitory or elsewhere under the terrvitorial law as
established by competent authority or that such eapacity has
been derived from some other source. 1 think the possession of
sueh eapaeity does not flow from the letters patent on the ground
that the business of mining (i.e., working mines) generally with-
out restrietion as to locality is not a business that is **provin
cial " as to the Provinee of Ontario, and that a company having
as one of its objects the earrying on of such business would not
be a company “*with provineial objeets™ within the meaning of
see. 92.011) : and that consequently letters patent professing
to ereate a company to carry on such business could not be
validly granted under the Ontario Companies Aet. 1 do not
think it follows as a consequence that the letters patent of the
appellant company are void, but only that the deseription of
the objeets of the company in the letters patent should be read
as subjeet to the restrietion necessarily imported by the reason
of the overriding enactment in see. 92 (11). It follows that the
appellant company, a company incorporated pursuant to the
provisions of the Ontario Companies Aet to earry on the busi
ness of mining, must be deemed to he a company ereated with
the objeet of earrying on that business only as a **provineial "’
(1.e., Ontario) business in the sense mentioned.

What then is the effeet of this restrietion as regards the valid
ity of the contractual engagements entered into between the
appellant company and the Crown upon which the appellant
company’s suit is based? It has never been doubted in this
country that the doetrine of wlfra vires applies to companies in-

corporated under the Ontario Companies Aet and that it does so

apply was not disputed by the appellant’s counsel and indeed
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it is not arguable that the reasoning of Lord Cairns in Ashbury
Railway Carriage Co, v, Riche, LR, 7T H.L. 653, by which His

Lovdship reached the conclusion that the «

rine governs com
panies formed under the Companies Aet, 1862, does not apply
to the provisions of the Ontario Companies Aet. It results in
evitably that the company had no capacity to enter into the con
tracts upon which the action is brought unless some additional
capacity over and above that imparted to the company by the
Ontario Companies Aet has been acquired by it from some other
souree,

It does not appear to me to be necessary to consider for the
purposes of this ease whether the Yukon Couneil or the Dom
inion Parliament from which the Yukon Couneil derives its legis
lative capaeity has the power constitutionally to legislate with
regard to a company ‘“incorporated” by a provinee “with pro
vineial objeets™ in such a way as to change fundamentally its
corporate nature and capaeities.  Our attention has not been
called to anything in the Yukon law which, properly construed
can, in my opinion, be held to profess to authorize extra-terri
torial companies to carry on within the terrvitory any busines
which sueh company would otherwise be disabled from eareving
on hy reason of restrietions upon its capacity laid down in ity
original constitution.  The ordinance relating to the registra-
tion of extra-terrvitorial companies, cannot, 1 think, be held ta
contemplate any such enlargement of the corporate powers of
companies taking advantage of its provisions,

This appears to be sufficient to dispose of the appeal.  Bug
an observation or two may be proper upon the contentions ad
vaneed on behalf of the appellant company.,

First, it is argued that, assuming it would be incompetent
to a provinee exercising the powers conferred by see, 92 (11)
to ineorporate a company for objeets other than * provineial
objeets™ in the sense above mentioned still that elause does not
necessarily subjeet companies effeetively incorporated for *pro
vineial objeets” to the prineiple of wltra vires in such a way
i to ineapacitate such a company from entering into valid
transactions having no relation to such ** provineial objeets. ™

The doetrine of ultra vires reposes upon statute (Lord Cairns
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in Ashbury Railway Carriage v, Riche, L.R. 7 H.L. 6563, at 6558 ;
Lord Haldane in Sinclair v, Brougham, [1914] A.C'. 398, at pp.
414 and 417, See also an article by Sir Frederiek Pollock, 27

Law Quarterly Review at p. 223) ; and not upon any theory as to

the inherent nature of corporations. It is very doubtful if it
applies to corporations ereated by letters patent in exercise of
the prevogative (Sufton’s Hospital Case, 10 Rep. 30b; British
Nouth Africa Co. v, De Beers Consolidated Mines, [1910] 1 Ch,
354 Riche v. Ashbury Railway, L.R. 9 Ex. 224, at 263; A.-G, v,
Manchester Corporation, [1906] 1 Ch, 643, at 651; Baroness
Wenlock v. River Dee Co., 36 Ch.D, 674 at 685; Bateman v.
Borough of Ashton under Lyne, 27 L.J. Ex. 458), and there can
be no doubt that as regards companies ereated under see, 92
(11) a provinee can limit the operation of the doetrine provided
that it does not legislate inconsistently with the limitations upon
its authority imported by the terms of that clause.

I find, however, two (to me) insuperable objections to this
contention as applied to the present controversy: (a) A com-
pany having capacity to enter into valid transactions having no
relation to any “‘objeet”” which can be deseribed as ** provineial ™’
does not appear to me on the assumption above stated to be a
“company with provineial objeets’ within the meaning of see.
92 (11), and (b) assuming a provinee to be competent to limit
the application of the doetrine of wltra vires in the way sup
posed, still there remains the difficulty that if the ““objeets™
of the appellant company as stated in the letters patent are
read as the carrying on of the business of mining as an Onfario
husiness and not without restriction as to locality (as they must
be read to bring the “*objects’ under the eategory ** provineial ™’
then since it is not disputed that the doetrine of wlira vires
applies to companies incorporated under the Ontario Companies
Act (and it is self-evident as I have said that Lord Cairns’ rea
soning in Riche v. Ashbury Railway Carriage, LLR. 9 Ex. 224
applies to that Aet) the appellant ecompany must be held to
possess only such powers and eapacities as have relation to the
““objeets’’ so construed.

"

2nd. It is argued that “‘with provineial objects’ does not

define the class of companies in respeet of which the legislativ:
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powers conferred upon the provinees by see. 92 (11) are exercis-
able. The construetion put upon see. 92 (11) according to this
contention is this: The clause is read as dealing with two sub-
jeets (a) the incorporation of companies, (h) the “*rights'" as
distinguished from the corporate capacities with which the in-
corporating provinee may endow the company when ineorpor-
ated. Such “‘rights'” it is said, must fall within the designation
“provincial objeets,”” but that restriction has nothing whatever
to do with corporate capacities which may include every eap-
acity (excepting ecapacities that by seetion 91 (enumeratel
heads) can only be conferred by the Dominion) with which an
incorporeal subjeet of rights and duties can be endowed. Any
“objeet” aceording to this interpretation is ** provineial ™ which
can be earried out within the limits of the provinee providel
at all events that it is not one committed by the BN.A. Aet 11
the exelusive control of the Parliament of Canada.  While ia
this view the provinee cannot invest the company with the right
to earry out “‘objects’” which are not *“provineial ™" it can never

theless endow the company with capaeity to acquire rights and
powers having no relation to such “*objeets™ from any other
competent legislative authority,

I have already indicated certain passages in the judgments
of the Privy Couneil which appear to me to be incompatible
with this construetion and to which 1 think effeet ought to he
given in this Court whether they strietly possess or do not
possess the authority of decisions.

As may have been colleeted from what I have written above
I think that, fairly read, the observations referred to mean, that
the limitation expressed by “*with provineial objeets™ has refer-
enee to the business or undertaking the company is capable
mder its constitution of carrying on, and the powers and capa
ities with which the company is for that purpose endowed
looked at as a whole; in other words, that by foree of the phrase

with provineial objeets’ such a company is affected by a
constitutional limitation™ which makes it ineapable of pur

uing “‘objeets’’ not ' provineial.”’

ANGLIN, J.:—Two questions are presented in this case: (a)

Whether the appellant company. incorporated by the Provinee
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of Ontario to ecarry on mining operations without territorial
limitation, has capaeity to avail itself of the sanetion of any
competent authority outside Ontario to operate within its juris-
dietion,

(h) Whether the appellant ecompany was duly sanctioned to
acquire and operate mining properties in the Yukon Territory
by authority competent to confer those rights.

On the first question, but for a misconception by the learned
Judge of the Exchequer Court of what I there stated—as inex-
plicable to me as it is unfortunate—1I should merely refer to my
32, 48 Can.
S.CUR. 331, p. 452 of seq., as a sufficient presentation of my rea-

views expressed in the Companies’ Case, 15 DL.R.

sons for an affirmative answer.  But, if what I said in that case
is so ambiguous that it is open to the interpretation put upon
it by Mr. Justice Cassels, it would seem advisable that 1 should
endeavour to ce-state my opinion in unmistakable terms. The
learned Judge says: **As | read the judgment of Mr. Justice
Anglin, I would infer from it that his view would also be that a
company incorporated by a provinee for the purpose of mining
would be confined in the exercise of its main funetions to the
provinee incorporating it.  He does state that he finds ‘nothing
in the language of elause 11 of see. 92 of the B.N.A. Aet, which
compels us to hold that the ordinary mereantile, trading or
manufacturing company, incorporated by a provinee to do busi-
ness without territorial limitation is precluded from availing
itself of the so-called comity of a foreign state, or of a provinee.
which recognizes the existence of foreign corporations and per-
mits their operations in its territory.”’

““From this is would appear that the learned Judge is deal-
ing with the case of ordinary mercantile trading and manufac-
turing companies. 1 would not infer from his reasons that his
view would be that where the business of the company is that
of a mining company, such a ecompany would have the capacity
to carry on its mining business, namely, that of mining in a for-
cign country.”” “*The ordinary mereantile, trading or manu-
facturing company’” was referred to in the passage quoted from
my opinion in contrast to bodies incorporated ‘‘for the estah

lishment and maintenanee of a hospital or the building of -
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railway,”” mentioned in the sentence immediately preceding as
examples of corporations the nature of whose objects implies
tervitorial limitation, and because in the second part of the
question then under consideration a company incorporated
““for the purpose of buying and selling or grinding grain™ was
preferved as an example. The inference that a mining com-
pany was intended to be exeluded from the elass of provineial
corporations entitled to avail themselves of international comity
by the reference to an “ordinary mereantile, trading or manu-
facturing company’’ and to be placed rather within the elass
of which the hospital corporation and the railway company were
given as examples, seems to me, with respeet, to he seareely
warranted.  But, without discussing  further the question
whether a mining company falls within the eategory covered by
the deseription, a **mercantile, trading or manufacturing com-
pany,”” in order to remove any possibility of future misappre-
hension, 1 shall state explieitly that the nature of the objeets of
a mining company incorporated by a provinee does not, in my
opinion, involve an implication that its operations are to he eon-
fined within the limits of the provinee, and that, if its letters
patent, or incorporating statute impose no terrvitorial limitation,
it may avail itself of the comity of another state or provinee,

Mr. Justice Cassels, however, proceeds to deal further with
my opinion in the Companies’ Case, 15 DR, 332, 48 Can
S.CLR. 331, He says: ““The second question submitted for the
opinions of the Court is as follows:

“Has a company incorporated by a provineial legislature

2, artiele 11,
of the B.N.AL Aet, 1867, power or eapacity to do business out-

under the powers conferred in that behalf by see.

side of the limits of the incorporating provinee? 1f so, to what
extent and for what purposes?”” The answer of Mr, Justice Ang
lin is as follows: ** Yes—subject to the general law of the statc
or provinee in which it seeks to operate and to the limitations
imposed by its own econstitution—but not *bhy virtue of (the
powers conferred by its) provineial ineorporation.” ™ If this
answer is taken by itsclf, 1 infer from it that the learned Judge
vas of opinion that the capaeity of the corporation was limited

to the provinee in which the business was being earrvied on, as he
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limits his answer by the words ‘but not by virtue of (the powers
conferred by its) provineial ineorporation.” ™’

Why the learned Judge should have taken this answer by
itself and without reference to the reasons on which it was
based ean only be surmised. In the answer *‘taken by itself™" |
have sought in vain for anything which warrants reading the
categorical answer, “‘Yes,” as *‘No."" The quoted words, **but
not ‘by virtue of (the powers conferred by its) provineial incor
poration”,”” were taken from the second part of the question
being answered. The allusion—sufficiently obvious, 1 thought
was to the passages in my opinion where 1 had discussed this
juestion and stated the grounds on which 1 based my affirmative
answer. For instance: “'If the operations or activities of any
foreign corporation should depend for their validity upon the
powers conferred on it by the law of the ineorporating state, it
would in my opinion be difficult to sustain them, inasmuch as
the law of no country can have effeet as law beyond the terri
tory of the sovereign by whom it was imposed.” But the exer
cise of its powers by a eorporation extra-territorially depends
not upon the legislative power of its country of origin, but upon
the express or tacit sanetion of the state or provinee in which
such powers are exercised and the absence of any prohibition on
the part of the legislature which ereated it against its taking
advantage of international comity. All that a company incor
porated without territorial restrietion upon the exereise of its
powers carries abroad is its entity or corporate existence in the

state of its origin coupled with a quasi negative or passive capa

city to accept the authorization of foreign states to enter int
transactions and to exercise powers within their dominions simi
lar to those which it is permitted to enter into and to exerecis
within its state of origin. Even its entity as a corporation is
available to it in a foreign state only by virtue of the recognitio

of it by that state, Tt has no right whatever in a foreign state

except such as that state confe
“The provineial company is a domestic company and exer
cises its powers as of right only within the territory of the pr

sewhere in Canada, as abroad, it is :

vinee which creates it,

foreign company and it depends for the exercise of its charte




¢ the
‘but
weor
stion
ht
this
v
any
the
e, nt
h as
v
xer
nds
tpon
hich
1 0on
King
cor
Fits
the
1pa
mto
imi

I8¢

21 DLR.] Boxanza Creek Co. v. Tae King

powers upon the sanetion acecorded by the comity of the provinee
in which it seeks to operate, which, although perhaps not the
same thing as international comity, is elosely akin to it

“When the B.N.A. Aet was passed the doetrine of comity in
regard to foreign corporations was well established as a rule of

international law universally accepted. It had been long acted

upon in English Courts and had received Parliamentary recogni
tion. Modern law acknowledges this eapacity of every eor
poration, not expressly or impliedly forbidden by its state of
origin to avail itself of privileges accorded by international
comity, as something so inherent in the very idea of incorpora
tion that we would not, in my opinion, be justified, merely hy
reason of the presenee in the elause of expressing the provineial
power of incorporation in such uncertain words as “with pro
vineial objeets,” in nseribing to the Imperial Parliament the
intention in passing the BN.A. Aet of denying to provineial
legislatures, otherwise elothed with such ample Sovercign powers
the right to endow their corporate ereatures with it.  Baloman
v. Nervice, 6 App. Cas. 386, at 391, The impoteney which such
a construetion of the statute would, in many instances, entail
ipon provineial ecompanies affords a strong argument against
idopting it.  Had Parliament intended in the ease of the pro
vineial power of incorporation to depart from the ordinary rule
by confining the activities of every provineial corporation within
the territorial limits of the provinee ereating it, it scems to nu
Lighly improbable that the words *with provineial objeets” would
have been employed to effeet that purpose.  Some such words as
with power to operate only in the provinee” would have ex
pressed the idea much more elearly and unmistakably. Inapt t
mpose territorial restrietion the words “with provineial objects
ay be given an effeet, which seems more likely to have been
ntended and which satisfies them, by exeluding from the provi

il power of incorporation such companies as have objeets dis
netly Dominion in charaeter either beeause they fall under sone
i of the heads ¢ legislative jurisdiction enumerated in see. 91

heeause, they ‘are unquestionably of Canadian interest and

portane How the learned Judge of the Exchequer Court

th these passages before him, reached the conelusion that the
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answer given by me to the second question propounded in the
332, 48 Can. S.C.R. 331, meant that
in my opinion the capacity of a provineial corporation, without

Companies” Case, 15 D.L.R.

territorial limitation expressed in its charter or implied in the
nature of its objeets, *‘is limited to the provinee in which the
business was being carrvied on'’ (sic) assuming that he
meant  “‘limited to  the provinee which granted the in-
corporation,”” 1 am at a loss to understand. But to re-
move the possibility of further misunderstanding I shall again
state explieitly that a provincial corporation, not territorially
limited by its letters patent or Act of incorporation, or by the
nature of its objeets, in my opinion has eapaeity, within the
limitation of its constating instrument as to the character and
extent of its undertaking, to avail itself of the comity of a
foreign state or of another provinee.

The recent decision of the Judicial Committee in John Deere
Plow Co. v. Wharton, 18 D.L.R. 353, [1915] A.C. 330, was
pressed upon us by counsel for the respondent.  After a eaveful
study of the judgment in that case I fail to find in it anything
which conflicts with the views above expressed.  All that was
there decided is that a *‘provinee cannot legislate so as to de-
prive a Dominion company of its status and powers. This does
not mean that these powers can be exercised in contravention of
the laws of the provinee restricting the rights of the publie in
the provinee generally. What it does mean is that the status
and powers of a Dominion company as such cannot be destroyed
by provineial legisiation.”’

Certain provisions of the British Columbia Companies Aet
requiring the appellant, a Dominion company “‘to be registered
in the provinee as a condition of exercising its powers or of
suing in the Court,”” were held to be ““inoperative for these
purposes.”’

“The question,”” says the Lord Chaneellor, **is not one of
enactment of laws affecting the general publie in the provinee
and relating to eivil vights, or taxation, or the administration of
justice, It is in reality whether the provinee ean interfere with
the status and corporate eapaeity of a Dominion company in so
far as that status and capacity carries with it powers conferred




he ) =
¢ INDEX OF SUBJECT MATTER, VOL. XXL, PART 2
a
For 1 ( Repu / his 1
ut
he
he APPEAL
he Hev 1 fact amag Revi \ | ( 08
t rron rrant v il minal ) -
mn Wha .
—— 1014 |
I'e
\PPEARANC]
mun % : " ’ :
[y merits”—Sutlicien "
he ASSESSMENT FOR SCHOOL PURPOSES 3
he See TAXES it
nd BILLS OF SALL ;
a Sal | iom—\ | ! o
BRIBERY
\ |
re {
. CONTRACTS i
Con 0 | '
ful ‘
ing Labourer—H W ' |
Vias ' i ( ' |
de Mist Reforn noon \ \ :
ORPORATIONS AND COMPANIES L
OeS ’
° \| il ~ . \ i'
of
\ ion
m | i L N i
tus fl |
ved COSTS
ha \et 1 ]
\et DAMAGES !
! S \ ‘
red i ‘ H
of r I i . ;
108¢ Stallion ' ) | | b
| iy
¢ ELECTIONS ‘1:“
e Election § i i
Inee Election frau Elect n | ( i
 of EMINENT DOMAIN b




i INpEX OF SUBJECT MATTER

ENITDENCE
Criminal ease—Prisoner’s wife—Failure to testify—Comment 105

Exceutors and administrators—Proof of claims—Corroboration. 300

ADMINISTRATORS
Doy

EXECUTORS AND

elaims—Corroboration

FRAUD AND DECEN

sale of land—Rescission— Frawd of agent 181

Vendor and purchaser—Sale of land—Frandulent option—~HRescis

sion

FRAUDULENT CONVEYANCES
Indgment ereditor—Frand—Action to set aside—Necessary party. 253

: INTONTCATING  LIQUORS

'+ Liahility of purchaser taking delivery from earrier—=Prohibited

; district 204
| . Seizure am lestruetion NS Temperance At 200

TUDGMEN
Applieation to set aside—Leave to defend—Delay—Restoration of

IR e e e

i e s T VAE S
: s sy

» parties to former ition 230
1 By default—=Serviee of notiee of motion—Abandonment—Delay
Sask Rules of Court 224 230
TURY
Damages Facessiy Netting aside When unreasonable an
perverse 2005

LOCAL OPTION

See INTOXICATING LI1QUoks

MASTER AND SERVAN
Workmen's  empensation—Injuries while changing  clothes

Course of employment HIE

MECHANICS' LIENS

Sub-contractors—Right  to lien—Extent  of —RS. B 1911, ¢h
154 315
MIST K}
Beformation on ground of —Contracts—Construction 206

MORTGAGE

Sale under power—Purchase by mortgage

Validity 24

MUNICIPAL CORPORATIONS
Drainage— Natural water conrse—=Caost of work—Power of referee
RS0, ch, 198, see. 67, subsee, 4, par, 2 277
Drainage Act—Engineer's report—Waork not done instroumentally
Expense—Result—Justification

wrt by engineer Injuring liability™ Outlet labilit 1=

tinetion imperceptible—=Scientifie work—Power of  referee 277

NEGLIGENCE

Railway—Operation—Coal companies—Defective




-

e

-

g

Aemaaa

2

2 S s

~

e

e

2 s

e

i

Y

\ "
0061
u
\
v
MALLY

N

WALSVY <

NOLLVSNAdINO Y SN0 N

IVS dos s
Hotss tasay|
" N
ot 1
| '
\ 11
|

HASVEE M b

B LI Uago I
TR LR e U (LT
IV L
! W
) Lt P —— S
SANVI
' 10 1S i
Y
1 \ 0
ON LA TS
s[ool 1
10,) AN TN e GUR D LT U (TR
SIO0H S
(ULREY vty )
\ ot H—dys j (2N
IVS
pldv asnoagaq 1 " #o )
NOLIVIEAAO
| [ WS { woneud |
sAV WV
" WA Lo \
ENAOV ANV CIVdEONTTT
APV — 1N | pra Sy
INTONVHTTA
pand N 12l
Iy " o I
STV
118 A0 XHAN|




Jorden v, Stanford

Carter v, Bell

Colehester North v, Anderdon

Cook v, Canadian Collieries

Donaldson v, Acadia Sugar Refining Co.
Gostiekl North v, Anderdon

Houghton v. Canadian Northern R. Co
Kerley v. City of Edmonton

Kildonan Investment v, Thompson
Klukas v. Thompson & Co.

La Plante v, Kinnon

Ledingham v, SKinner

Lenshmer v, Linden

Mills v. Harris

Mills v, Harris

Nepi
Olympie Stone Construction v, Momsen & Rowe

v. Pinner

Provineial Fox v, Tennant
Publicover, R. v.
Regina Publie School v, Gratton Separate School

Rex v. Publicover
Rex v. Romano
Romano, 1. v.
Rudyk v. Shandro
Rudyk v. Shandro

Sask. Land & Homestead Co, v. Calgary & Edmonton R.

Sehrader v, Manville

Iranscontinental Townsite Co., Re

Wood v, Anderson

CASES REPORTED, VOL. XXI., PART 2.

(N.S,)
(B

(Annotated) (Ont,)

(B
(N.S.)

( Vanotated) (Ont,)

(Man
(Alta.)
(Man
(Alta.
(Sask.
(B.C.)
(Ont,
(Sask.
(Sask
(B
(B.C,
(N.K)
(N.K)
(Can.)
(N.K)
(Que,)
(Que.)

(Ont.)

209

243

205
308
181
312
293
300
208
230
233
315

271




g —

21 DLR.| Boxaxza Creek (o, v. Tur Kine. 161
by the Parliament of Canada to earry on business in every part CAN
of the Dominion. Their Lordships ave of opinion that this ques- 8.C.
tion must be answered in the negative. BN Gk

I may, perhaps, be pardoned if 1 quote from my opinion in ¢ wreex Gorn
Minixa Co

the Companies’ Case, 15 D.LR. 332, 48 Can. S.C.R. 331, the .
short passage dealing with this point (pp. 455-6) : **The Domin-  Tie Kixe

ion company, on the other hand, is a domestic company in all  Angtin 1
parts of Canada, It exereises its powers as of right in every
provinee of the Dominion.  While a Dominion company is,
generally speaking, subjeet to the ordinary law of the provinee,
stuch as the law of mortmain (Citizens Ins. Co, v, Parsons, T App
(‘as. 96, at 117)—while it may be taxed by the provinee for
purposes of provineial revenue (Bauk of Toronto v. Lambe, 12
App. Cas. 575), while it may be required to conform to reason
able provisions in regard to rvegistration and licensing (The

1897 A.C. 231), a provineial legislature may

Browers' Case,
not exclude it, or direetly or indireetly prevent it from enjoying
its corporate rights and exercising its powers within the pro
vinee (City of Toronto v. Bell Telephone Co., [1905] A, 52;
Compagnie Hydraulique de St. Francois v. Continental Heat,
[1909] A.C. 194), as (subjeet perhaps in the case of alien cor-

porations to the provisions of any general Dominion legislation
dealing with them under elause 25 of seetion 91) it may do in
the case of other corporations not its own ereatures.”” I am,
for these reasons, of the opinion that question (a) should be
answered in the affirmative.

This case affords a striking illustration of the undesirability
of having the Judges of this Court express opinions upon ab-
stract questions. Although it has been authoritatively stated
time and again, and most emphatically in the Companies’ Case,
3 D.LLR. 509, [1912] AL 571, itself, at p. 589; In re References,
43 Can. S.(.R. 536, at pp. 561, H88 and 592; (sec also In re
Criminal Code, 43 Can, S.C.R. 434), that the opinions expressed
in answer to such questions “‘are only advisory and will have no
" and that they

more effeet than the opinions of the law officers,
““do not affect the rights of the parties or the provineial deei-

sions,”” and are *‘not binding upon us,”” “*or upon any of the

Judges of the provineial Courts,” the learned Judge of the

11—21 bR
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162 Dominion Law Rerorrs, (21 DLR.
CAN. Exchequer Court has deemed it **the proper course for (him)
] to pursue to give effeet to the opinion of the learned Judges in

the Supreme Court, . I am not sure (he says) that techni

Boxasza
Crerk Gorn eally T am bound by these veasons, but 1 have too muech respeet
Mixixa Co.

"

Tue Kixa. po matter what my own opinion ight be on the question,”” and

for the opinions of the Appellate Court not to follow their views

Anglin, 1 he cavefully abstains from expressing any opinion of his own
determining case, as he apparently thought (though errone
ously), in em ity with the views expressed by a majority of
the Judges o. s Court in the Companies Case, 48 Can, S.C R,

331, 15 D.L.R. :

verting on the course adopted by the learned Judge, I may per-

While wishing to refrain from an animad

haps venture the observation that if a Superior Court Judge
of his experienee finds advisory opinions given by the Judges
of this Court so embarrassing that, although ‘‘not sure that
technieally (he is) bound™ by them he deems it his duty to fol
low them regardless of his own views. they are likely to prove
even more embarrassing and produetive of trouble and uncer-
tainty in Courts of inferior jurisdietion.

I would answer question (b) in the affirmative for the reasons
given by Mr. Justice Duff.

Appeal dismissed.

REGINA PUBLIC SCHOOL v. GRATTON SEPARATE SCHOOL.

Nupreme Conrt of Canada, Nir Charles Fitzpatvick, (', Davies, Idington
Duff and Anglin, JJ,. February 2, 1915

1. Scioors (8§ IV—=T4) —Scuoon pISTRICTS —TAXATION—COMPANY  TAN
APPORTIONMENT-—SEPARATE SCHOOLS
A separate school board cannot obtain a share of the school taxes
of a company by notice under see a of the School Assessment Act,
Sask,, as amended 1912:13 Sask, ch, 36, see, 3, requiring the company
to

pportion sehool taxes between public and separate schools ora
to the religious belief of the shareholders and the failure
company to make any apportionment, if the company is not shewn to

have any shareholders of the religions belief to which the separate

the

sehool pertains, for (per Davies and Dufl, JL)), sec. 93a, if constitn
tional, applies only to companies who could apportion under see, 93,
and (per Ndington, J.. concurring in the vesult), see. 93¢ is uncon
stitutional and witra vires of the Saskatchewan slature

| Regine Public School v, Gratton Separate School, 13 DR, 571,
reversed. |

Statement. Arrear from the judgment of the Supreme Court of Sask
atechewan, Regina Public School v, Gratton Separate School, 18
D.L.R. 571

ST e
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Wallace Neshitt, K.C., and Christopher €', Robinson, for the
appellant,
H. Y. MacDonald, K.C'., for the respondent

Frrzearrick, (L), (dissenting), for reasons given in writing

was of opinion that the appeal should be dismissed

Davies, J.:—This was a speeial ease agreed to by the parties
to the action for the purpose of determining the respeetive
rights of the publie schools and separate schools to certain school
taxes colleeted from eompanies by the eity of Regina in the Pro
vinee of Saskatehewan.

The questions submitted were whether the Saskatehewan
Legislature had power to enaet seetion 93a of the School Assess-
ment Aet, and if so whether the Gratton Separate School Trus-
tees had the right they elaimed to a portion of the school taxes
in dispute.

The provineial Courts answered the questions in the affirma-
tive, Newlands, J.. dissenting, from the answer affirming the
Separate School Trustees” right to elaim a portion of the taxes

With respeet to the constitutional question as to the juris-
dietion of the Legislature of the provinee to enact the seetion in
question, 93a, the conelusion 1 have reached upon its proper
construetion relieves me from discussing or answering the ques
tion of the legislature’s jurisdietion.

That conclusion is in accordance with that stated in his dis-
senting opinion by Mr. Justice Newlands of the Supreme Court
of Sackatehewan, sitting en bane, to the effeet that the see. 934
does not give the Board of trustees of Gratton Separate School
Distriet, the defendant respondent in this appeal, the right they
claim to a portion of the taxes payable by the companies men-
tioned in schedule A’ attached to the special case.

[The learned Judge here quoted the words of the Lord (‘han-
cellor in the John Deere Plow Co. v. Wharton, 18 D.L.R. 353 at
358.]

This extract is, of course, applicable to the Saskatchewan
(‘onstitutional Aet, the provisions of which we are asked to con-

strue by the special case.
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Turning then to the amending see, 93a under review, | agree
with the construetion Mr. Justice Newlands places upon it. We
must bear in mind that under the law as it stood when first
passed in the North-West Terrvitories ordinances, and as enacted
and continued by the Saskatechewan Legislature up to the pass-

Ja in 1913, a company which had no

ing of the amendment %
shareholders of the religious faith of the separate school was
neither required to give nor could give the notice specified in
section 93

See, 93 of the School Assessment Aet, and see. 93a, which
was passed either in amendment or by way of supplement to see
93, must be read and construed together.

See. 93 ix a permissive seetion merely authorizing a company
by not’ee in that behalf to require certain specially designated
parts of its property to be “‘assessed for the purposes of the

separate school and not for publie school purposes’ with the

proviso that the share to be assessed for separate school pur-
poses should bear the same proportion to the whole property
of the company assessable within the school distriet as the pro-
portion of the shares of the company held by Protestants or
Roman Catholies respeetively bore to the whole amount of the
sharves of the company.

See. 93a may have been drafted with the intention in the
draftsman’s mind of compelling all companies to give such
notice. It provided that in the event of any company failing to
do so an arbitrary division should be made of assessable school
taxes payable by the eompany between the separate and the
publie schools, which division did not have any reference to
the proportion of shaves held in the company by Protestants or
Roman (atholies

Now, it is manifest that a company desirous of exercising
the permission given by seetion 93 must, before exercising it
have ascertained with eertainty the religious persnasions or
beliefs or connections of its various shareholders. In no other
way conld the statutory division the company was authorized
to require of its assessable taxes be made and the grossest injus-

tice might be done to one or other of the respeetive schools
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public or separate, if in the absence of such knowled

any com
pany should attempt to exereise its privileg

And so after see. 93a was passed, its language, any com
pany failing to give a notice as provided in see, 93" must have
reference to such companies only as possessed the knowledg
necessary to enable them to give the notice requiring the propor
tional division of their taxes and yet failed to give it. It could
not have reference to companies in which none of the share
holders were of the ““same religious faith"" as that of the sepan
ute school seeking the division of the taxes. In the ease hefore
us we have no evidenee whatevor of the religious faith or religi
ous conneetions of any of the sharcholders of the different com
panies mentioned in schedule ** A" of the case

Mr. MaeDonald, who argued the case of the defendant separ
ate school so ably, submitted that sueh knowledge was not neces
sary, beeause the see. 93a applied to all companies that had not
given the notice the section provided for quite irrespeetive of
their power to give the notice from want of knowledge of th
religious faith or conneetions of its sharcholders.

As already pointed out by me I eannot aceept such a con
struetion, the effeet of which would undoubtedly he to defeat the
manifest purpose and objeet of see. 93, and probably in many
cases create gross injustice,

It never was nor eould have been intended that companies
not eoming within see. 93 at all and not having the knowledge
requisite to give the notice should have their taxes diverted from

the publie school to the separate school as a penalty for not

giving a notiee they could not legally give. The amending see.
93¢ is somewhat erudely drawn, but I do not entertain any
doubt of its real meaning and intent.

In my judgment, therefore, the amendment does not apply
to companies in which there are no sharcholders of the religious
faith of the separate school secking a share of the taxes eol-
leeted, and 1 would answer the questions by saying that, apart
altogether from the legislature’s jurisdietion to enact seetion

93a, upon which 1 express no opinion, that seetion does not give
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CAN. the defendant the right it elaims to a portion of the school taxes
< ( in dispute.

e The appeal should be allowed with eosts.

Pvueie

Scnoo Imxaron, J.:—The question raised by this appeal is whether

o
GRATTON
SEPAKATE - the pights of separate schools in relation to taxes which such
NScHeom

== corporations as respondent may elaim. The question has arisen
Idington, 3,

or not see. 17 of the Saskatchewan Aet fixed the boundaries of

between appellant and rvespondent representing the respective
interests of publie sehool and separate school supporters in that
regard.

Said see. 17, no doubt, was designed to render impossible
such inequitable legislation by the legislature of the new pro-
vinee as would enable one religionus body or set of religious
bodies to make, as it were, reprisals from each other. If the
judgments in the Courts below are right then the attempt has
been an absolute failure, for it is frankly admitted by the learned
trial Judge, and indeed can hardly be seriously denied, that the
operation of see. 93¢ now in question will prejudicially affeet
every publie school distriet and every publie school supporter
where a separate school distriet exists. T may add thereto that
just to the extent the publie school supporter is prejudicially
affected, the separate school supporter will be  bheneficially
affected.

In ereating the Provinee of Saskatchewan, and giving it the
power enjoyed by other provinees, under see. 93 of the B.N.A.
Act, paragraph (1) of said section was substituted hy the fol-
lowing :

(1) Nothing in any such law shall prejudicially affeet any right or

privilege with respect to ate schools which any class of persons have

at the date of the passing of this Act under the terms of chapters 20 and
30 of the ordinances of the North-West Territories, passed in the year
1901, or with respect to religious instruction in any public or separate
school as provided for in the said ordinances,

(2) In the appropriation by the legislature or distribution by the
Government of the provinee of any moneys for the support of sehools

organized and earried on in accordance with the said chapter 20, or any
Act passed in amendment thereof or in substitution therefor, there shall
Le no diserimination against schools of any class deseribed in the said

chapter 29,

(3) Where the expression “by law™ is employed in paragraph (3) of

the said seetion 93 it shall be held to mean 1t law as =ot out in the




21 DLR.| Recina P.S. v. Grarron 8.8

said ehapters 20 and 30 and where the expression t the Union™ is en
ployed in the said paragraph (3) it shall be held to mean the date at
which this Act comes into foree

It is important to observe that by its very terms this sub
stitution gives rise to a number of considerations different from
those which were touched upon in a number of eases which
depended upon the Manitoba Aet. That Aet simply adopted the
very language of see. 93 of the BNLAL Aet, so far as the same
could bhe 1|[||>]il'u|'[1' to a single prov inee,  This substitution intro
duces, in its every part, something which easily differentiates
not only each such part, but the group of three parts as a whole
from not only the Manitoba Aet, but also from the prototyp
of both.

True, the language of the first two lines is identical with the
original, and that has been construed as governing the whole
Why was any more added if that sufficed? Why adopt a change
if these lines embodied all that was desived and expressed all
hoped to be affeeted thereby? What purpose were the signifi
cant words, ““or with respeet to religious instructions in any
public or separate school as provided for in said ordinances, ’
intended to subserve? Is it not elear that there was something
for which the seetion was intended to operate rvelatively to
publie schools as well as separate schools? Why blend the two
subject-matters in one sub-scction if the first half of a short
sentenee was to be treated as confined to one subject, one point
of view relative thereto, and the phrase, ““any elass of persons™
which is wide enough to cover any elass outside or inside those
of the elass supporting a separate school, be restricted in its
meaning so as to cover only the latter in the first part, but both
in the latter part?

The trouble is that these lines forming only the first part of
a sentence and seetion in the Aet to be construed herein con-
stituted nearly the whole of a section in the Manitoba Aet which
gave rise to much litigation and strife which has left a mark on
men’s minds and that operates now as if the two seetions were
identical.

If that part of this sub-section had been presented in its

present setting for the first time and due consideration given
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that which is demanded by what follows and is implied in ¢haj

ters 29 and 30 of the ordinanees of the North-West Territories
passed in the year 1901, 1 venture to think no one would have
thought of making anything but the said ordinances the key

note or dominating factor in the interpretation of the whole
seetion.  Such, 1T submit, they elearly were intended by thei
incorporation  therewith to become. So read and interpreted
thus these two lines thereof can and will be given another mean-
ing than the narrow one which has been suggested.

I, therefore, turn to said ordinances to see how the terms of
them delimit or bound the rights of the warring factions. Fo
the taxing purposes involved in this ease, whieh is all that ean
see. 45

thercof, which first provides for the rights and liabilities of

concern us, let us look to the terms of said chapter

separate school distriets and then provides by sub-see. 2 thereof,

as follows:

(2) Any person who is legally assessed or assessable for a public sehool

shall not be liable to assessment for any separate school established therein

Yet this which is thus expressly forbidden to be done is what
see, 93a specifically enaets shall be done; in an indireet manner
it is true but none the less effectually done.

Then we have provision made by sub-see. 2 above quoted,
which specifically forbids, in the distribution of legislative
grants, diserimination against schools of any elass deseribed by
ch. 29, thereby shewing the intention of the legislature in dealing
with the subjeet.

Again, in sub-see. 3 above quoted we have the words by
law ' in sub-sce. 3 of the B.N.A. Aet deelared to mean the law
as set out in said chapters 29 and 30.  Can there be a doubt,
when we have regard to all these provisions and the considera-
tions suggested thereby, that said chapters 29 and 30 were de-
signed within said see. 17 to permanently fix the houndaries of
the rights of the separate schools and their supporters and the
relations between them and the publie schools and their sup-
porters?

If so then let us again read the lines

nothing in any such law shall prejudicially affeet any right or privilege
with respect to separate schools which any elass of persons have,
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upon which stress is laid, and see if the phrases with respeet
to™" and “any class of persons” must neeessarily mean, and have
relation to only those who arve separate school supporters

I submit the literal meaning of the words used does not im
peratively require sueh interpretation and may, taken in con
neetion with the rest of the sub-seetion and the seetion as a
whole he read as appellant suggests,  That proteets hoth elasses
and insures them and each of them against an invasion of that
which was guaranteed by ehapters 29 and 30, which was the final
result of nearly thivty years of experience and development in
relation to a difficult problem.

Moreover, we have in said eh. 30, sees. 9 and 93, which
expressly deal with the problem of corporate companies (the
former in relation to such in rural distriets and the latter in
villages and town distriets) and enable any sueh company in a
separate school distriet to give notice of its desire to have the
whole or part of its property assessed for separate sehool put
poses and not for publie sehool purposes, hut in cach ease

Provided always that the share or portion of the property
pany entered, rated or assessed inoany monicipality or inoany
triet for

arate sehool pur under the provis

hear the

ame ratio and prop

tion to the whole property of the t
assessable within the municipality or school district as the amount or
proportion of the shares or stoek of the company so far as the same are

paid or partly paid up, held and po

ud by persons who are Prot

tants

or Roman Catholies as the

ase may be bears to the whole amount of sneh
paid or partly paid-up shares or stoek of the company

What does this mean if not an express prohibition against
any greater part thereof than indieated being made applicable
to separate sehool support?

Such was the state of the law when the provinee was ereated
and such limitation of the proportionate sharve of any corporate
company s taxes, however reached, it was evidently designed to
perpetuate. It seems companies did not respond to the invita

ate sehool

tion to allot a proportion of their assessments to se
support and henee the enactment of 93a now in question

I can, in light of said see. 93, coneeive of legislation being
asked for, as against loeal sharcholders in such companies to

make those who might be presumed to be supporters of separate
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schools assessable therefore, in respeet of their shares, in ways
I need not enter upon, and the company being given eredit for
that in its publie school rating

Without passing any opinion on that and only by way of
illustration as something possibly arguable within the purposes
of the chapters 29 and 30 incorporated into the Saskatchewan
Aet, I submit that in said see. 93 thereof there may be found a

field within which the legislature might properly operate. In

deed, I assume it was something of that kind that the legislature
had in view
But I cannot sce how an adhesion to the lines laid down in

N

said ordinances can permit of such drastie legislation
that contained in seetion 93«

I think it wltra vires tl gislature and that the appeal
should be allowed. 1 see no half-way house such as question
b)) seems to suggest may exist within said sees. 93 and 93a so far
as parts of the assessments are coneerned.  The first two ques
tions should be answered in the negative and doing so renders
it unnecessary to answer the third

The appeal should be allowed with costs throughout

Durr, J.:—1 agree with Mr, Justice Davies. For the reason

given by him I confine myself to passing upon the point raised

by question (¢) as to the construction of the statute,

The seetic to be construed (sees. 93 & 93a, as the Aet now
stands), are ollows :
|The ki d Judge here eited the sections referrved to at

length

Tl ¢ authorized by 93a is to be given only in the event
of “*a company failing to give a notice as provided by see,
93,77 And the consequences provided for by 93« (2) arise only

I think the

in the absence of “*a notice as provided in see

notice **provided in see. 937 or “provided by sec. 93" means a

notice of the character contemplated by see. 93 before the pass-
ing of the amendment of 1912-13, now see. 93a. It seems plain
that see. 93 only contemplated the giving of notiee where some
part of the real property of the company within the separ-

ate school distriet would properly be ‘‘entered, rated and
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assessed ™ for the purposes of the separate sehool in accordane
with the rule laid down in the proviso to that seetion. 1 think
that follows from the language in which that seetion is expressed

There is, it appears to me, little or no weight in the sugges
tion that in this view no provision is made for the case in which
all the shareholders should be separate school supporters. The
answer seems to be that “any part™ as used here extends to
every part. It is a very different thing to read “any part’ in
this context as meaning none

Question (¢) should be answered in the negative

Sinee writing my judgment as above, which was filed 2nd
February, my attention has been direeted to the second and
third paragraphs of the judgment of the Chief Justice filed some
weeks later and published in the Western Weekly Reports of
Mareh 26th. The effeet of those paragraphs is that all the mem
bers of the Court taking part in the hearving of the appeal
except Mr. Justice Idington coneur in the answer given by the
Court below in the affirmative to the first question, that is to say
that the Legislature of Saskatchewan had jurisdietion to enaet
see. 93a.

In view of this statement I think it necessary to re-state in
explicit terms what is stated by reference to the judgment of
My, Justice Davies in the first paragraph of this judgment.

Having reached a elear opinion that on the proper construe
tion of see. 93a the respondents must fail, 1 consider it un
desirable to express any opinion on the first question—the ques-
tion relating to the jurisdietion of the legislature to enaet that
seetion; or upon any of the thorny questions as to the meaning
of see. 17 of the Saskatehewan Aet which may in a proper case
require decision.  This course is incumbent upon me, as ex-
plained by Mr. Justice Davies, by reason of a sound and settled
rule that questions as to the limits of legislative powers should
not be passed upon when the decision of the cause does not
require it—a rule whose observance is especially important in
cases such as this,

This is all put very plainly in the judgment of Mr. Justice
Davies in whieh, as stated in the first paragraph herveof, I coneur.

In the eireumstances, however, some expansion of that para
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CAN graph seemed desirable to prevent misapprehension; and 1
s C, should perhaps add that not only have 1 expressed no opinion
X M v i 'S W i ave 1 » )
prorya  Wpon the fiest question—1 have formed none,
PrsLic .
Senoot ANarn, o, dissented.
v .
GRATTON Appeal allowed with costs.
NEPARATE
Scnom

CAN. SASK, LAND & HOMESTEAD CO. v. CALGARY & EDMONTON R. CO.

Nupreme Court of Canada, Fitzpatrick, €., and Idington, Duff, Anglin and

8. (
s Bradewr, JJ. February 2, 1915

Lo Esixext povais (§ 1« 140) —EXPROPRIATION BY RAILWAY COMPANY
COMPENSATION—TAKING GRAVEL LAND

Compensation for a gravel pit and the right of way thereto taken hy
aorailway company under see, 180 of the Railway Aet, RS.CO 1906, ¢h

37, to obtain a supply of material for construetion purposes is to be
made as of the time when the company took sssion of the land
under judge’s order or as of the serviee of the noti at and
not on the basis of values some years later when the arbitration took

place
| Sask, Land & Homestead Co, v, Calgary & Edmonton B, Co. 14
DR 198, 6 AL, 471, affirmed.]

20 EMINENT DOMAIN (1 C—15) —EXPROPRIATION BY RATLWAY COMPANY
GRAVEL LANDS—RIGHT TO TAKE-—NFED OF SURVEYS,

Gravel land which is required by a railway company for obtaining
comstroetion material and the right of way for a spur line to take
it out may be expropriated under see. 180 of the Railway Aet, with
ot any plans being submitted to the Railway Commissions; no deposit
of plans is requived as would be necessary were the land wired for
a right of way for its line, but a certified copy of the surveyor's plan
ix 1o he served upon the property owner as well as the notice to treat,

| Nask, Land & Homestead Co, v, Calgary & Edmonton K. Co. 14
DR 193, 6 ALR, 471, aflirmed, ]

Statement Aveear from the judgment of the Supreme Court of Alberta,
14 DGR 193, 6 ALLLR. 471, dismissing an appeal from an award
of arbitrators appointed under the Railway Aet, R.S.CL 1906,
¢h. 37, to ascertain the amount of the compensation payable by
the railway company upon the expropriation of lands for rail-
Wiy Purposes.
Whiting, K.C'., and A, B. Cunningham, for the appellants.
0. M. Biggar, K.C'., for the respondents.

Sir Charles Sk Croorees Frozearriok :—With some  hesitation 1 agree
Vitzpatrick, C.J,

that this appeal should be dismissed with costs.

The respondent acting under see. 180 of the

Idington, 7,
Railway Act, sought to expropriate a piece of gravel-bearing




21 D.LR.| Sask. Laxo, gre., Co. v, Cavaary, pre. R Co,

land which belonged to the appellants and, aceordingly, by
notice of June 30, 1908, served pursuant to said seetion on appel-

lant and others concerned therein informed them of such in-

tention and tendered the sum of $733.05 as compensation for
said land and for any damages to be suffered by the exercise of
the powers conferred by said section and notified them that if
the said offer was not aceepted within ten days after serviee of
said notiee the appellant would apply to a Judee for the ap-
pointment of an arbitrator or arbitrators as provided by see,
196 of the said Aet. Attached to said notice was a plan and
certificate of a Dominion land surveyor such as required in such
cases by see. 194 of said Aet. The then Chief Justice of
Alberta on July 24, 1908, made, under see. 217, an order upon
consent of all parties interested that upon payment into Court
of $1,150 the respondent might enter into immediate possession
of said lands.  The respondents, accordingly, shortly thereafter
entered into possession and from time to time removed a very
large quantity of gravel. No steps towards arbitration seem to
have been taken until the year 1911, when a board of arbitra
tors was named, but for some veason failed to aet and a new one
was constituted in the year 1912, which proceeded with the refer
ence and heard a great deal of evidence directed by both sides
almost entirvely to the then marketable value of the gravel ae-
cording to the quality thereof about which thire was much eon-
fliet of opinion.  The majority of the arbitrators held that the
value of the property expropriated must be taken to be that
which it was worth in 1908, when possession was taken, and
awarded the amount tendered then.  One of the arbitrators
dissented from this view, holding that by see. 192, as amended in
1909, its value at the time of the hearing was what ought to
govern.  The appellant asked the Court of Appeal to set the
award aside, but that Court dismissed that appeal and henee
this appeal. The first and chief question thus raised is whether
or not the said see. 192, as so amended, is applicable. [ Sees,
191 and 192, cited. |

It is to be observed in the first place that the deposit of
plans in the registry office is constituted by this seetion notice

to all coneerned and that service thereof on thos: concerned is
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not required until proceedings taken for arbitration. In the
next place it may be observed that, for what is done under and
by virtue of see. 180, no plans are vequired to be deposited or
approved of as are other plans by some appointed authority
before deposit. Now let us turn to see, 180 and see what it pro-
vides :—

() Whenever any stone  ete,, or other material is required, eteos o

(hy cas therein appears) : and (e) (as therein appears) . . the com

pany may, if it cannot agree with the owner of the lands for the pur
chase thereof, canse a land surveyor, duly licensed to act in the provinee

wer, o make a plan and deseription of the property or right-of
way, and shall serve upon each of the owners or oceupiers of the lands
affected a copy of sueh plan and deseription. or of so mueh thereof as
relates to the lands owned or oceupied by them respeetively. duly certified
by sueh surveyor or engineer,

Contrast this with the mode of service by deposit in the
registry office and we see at a glance how radieally different the
two modes of procedure are as framed by this see. 180 and the
see, 192 1. with respeet, submit the latter is dragged in
needlessly to aid see. 180, which, in that which see. 192 has regard
to, needs no aid, but is a self-contained section and power in
that regard. True, sub-sec. 2 of see. 180 provides as follows :—

All the provisions of this Aet shall, in so far as applicable, apply. and
the powers thereby granted may e used and exerdised to obtain the
materials or water so required, or the right-of-way to the same, irrespective

of the distance the

f: Provided that the company <hall not be vequired to

submit any such plan for the sanction of the Board
And it is urged that it expressly relates to such powers being
exercised to obtain material and it is pointed out that see. 191
in express terms refers to lands which may be taken, ‘“‘or
which may suffer damage from the taking of materials.”
Surely there are conceivable manifold possibilities of situ-
ations or conditions being opened up or ereated by or for the
planning of a railway, and its construction, whereon this taking
of materials might operate without going outside the obvious
purposes of this all comprehensive section relative thereto.
Even if it could not be made operative as elearly as it ean be
shewn, in every word thereof, by a little effort of the imagina-
tion, applied to railway building, without making it apply to
sce, 180, which even in its express language it does not fit,
that would not render it necessary to pervert the obvious mean-
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ing of see. 180. In short, what was to be done under see. 180
never required the deposit of a plan or profile in the registry
office or elsewhere, but substituted therefor, and the publication
thereof in a newspaper as required by see. 191, serviee on those
concerned, and to avoid any misapprehension as to the sanetion
of the hoard being required that was expressly dispensed with,
See. 192 seems, therefore, as it originally stood. entively in
applicable to what was to be done by virtue of see. 180 providing
a very common-place power such as municipalities have to en
able them to exeeute or vepair works they possess,  Such being
my conelusion 1 need not follow up the amendment of 1909 and
its possible effeet; yet 1 may be permitted to point ont that it
was no doubt enaeted to put an end to the servious wrong don
by railway companies filing plans in the vegistry office and keep
ing them there for an unreasonable length of time, to the detri
ment of the proprietors of lands affected thereby, without taking
any steps to expropriate any part of such lands or indeed, as
has been known, never procceding with the construction of the
railway.

Such proprietors of land had no remedy unless by making
an application to the Railway Board. They had no powers of
initiative to foree an arbitration unless and until somethive
more was done. The company alone was given the right to

se

ve a notice to treat and often left that off till exeeuting the
work.  And reading the amendment it seems to me that th
language hardly fits a case such as this in the way appellant sug
gests.,  On the other hand it does suggest, that it might wel! he
argued, that it could not apply where the work was done ard
presumably an agreement had been reached or arbitration had
taken pl;n'l' within a more reasonable time than, as in this cosc
three years before the amendment. To give effeet to the conten
tion would be in this

se to make the amendment retrospective
over a period of three years. I need not come to any opinion
on this phase of the case and express none beyond this that it
is one of the eurious phases of a rather peculiar case.

Passing all that and agreeing in the contention acted upon by
the arbitrators, must we set aside the award simply because there

was no evidenee presented by the appellant applicable to its
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CAN. claim? It is rather a novel situation that is thus presented and,
sc so far as I ean find, barren of express authority to guide us.

e The parties proceeded, by the respondents presenting to the

Laxn & arbitrators the notice required by see. 193 of the Railway Aet,
HoMESTEAD ’g ) s
o accompanied by the certificate of a sworn surveyor, required by

‘ the 194th section thereof, stating as therein required his opinion
CALGARY &

Evwoxtox  that the sum offered is a fair ecompensation for the land and

IR Co. 3 | §
damages thereto; the appellant tendering a mass of evidenee

tdington. 3. which shewed how much, at the time of the hearing. gravel ex-
isted on the premises in question, and how much had been taken,
and its value for a variety of purposes at that time: without
direetly giving evidence of the market value of the land at any
time, and by the respondents meeting that case by similar evi-
dence.  Hardly any of this, it is admitted, touched in truth the
correet issue. It is, therefore, elaimed by appellant that there
was no evidenee upon which the arbitrators could aet and that,
henee, the award ought to be set aside.  On prineiple it does
not seem to me to lie in the mouth of appellant to set up such a
contention.  The only semblanee of authority 1 ean find is such
cases as Craven v, Craven, T Taunt. 644, and Grazebrook v.
Davis, 5 B, & (. 535. The former was a motion to set aside an
award for the reason that the arbitrator had refused to hear evi-
dence.  But it was shewn that none was in fact tendered : after
hearing the arbitrator had expressed an adverse opinion as to
the possibility of its being applicable.  The latter was an action
on a bond of submission where on demurrer it was held a plea
which failed to allege the tender of evidenee could not be main-
tained.

These cases seem to proceed upon the theory that it was the
duty of the party eomplaining of the award to have expressly
tendered evidenee that would be relevant,

In this case in hand we must, I think, look at the nature and
scope of the reference which seems by the Aet to be designed to
try the issue of whether or not the offer made is fair, and to lay
the foundation for such a trial by requiring the tender of such
a specifie sum and prima facie proof, in the shape of a sur-
veyor's certifieate, that it is so. That presents an issue upon

which the burden of proof to displace the certificate vests upon
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l, the party who claims a greater sum.  In this case the appellant
5. failed to do so by tendering what, on the view 1 hold of the Aet
e was admittedly entively irvelevant evidenee, This mode of pre
E senting the issue is in marked contrast with the proceedings
N under the Lands Clauses Consolidation Aet of 1845, under which
n the offer cannot be brought before the Court tryving the question
d of compensation. 1, therefore, think the award made was justi
e fiable and must be upheld.  The appeal should be dismissed with
costs, It certainly is to be regretted that so mueh expense was
1 meurred for so little.  Let us hope when dismissing this appeal
1 with costs, that in taxing costs of the veference, if attempted
5 Jjustice may be so far done that respondents reap nothing from
i the useless expenditure of putimg forward irrelevant evidene
e
B Durr, J.:—1 concur in the conelusion at which the appel
f late Court of Alberta has arvived. See. 180 of the Railway Aet
under which the proceedings were taken, is in the following
i: terms: [See, 180 quoted. |
h This section obviously provides for two distinet cases: First
the ease in which the company de ires to take land adjoining the
n railway containing the material required and no necessity exists
. for constructing a spur or branch line through any property ex
r cept that owned by the company and that intended to be taken ;
o Seeondly, the case in which the plan of the railway company
) nvolves the construetion of a spur or branch line through lands
\ intervening between the railway and that where the material
g is situated.  The effeet of sub-sec. 2, in my opinion, is that in the
first case the provisions of the Aet ave to be followed in so far
a only as they are appropriate to the taking of and compensation
for land not required in the eonstruction or working of the rail
way itself; and in my judgment see. 192 has no application in
1 such a case,
) It is not necessary to determine for the purposes of this ease
the exaet stage of the proeeedings with reference to which the
1 amount of compensation or damages payable by the railway
company is to be determined.  On June 30, 1908, notices were
1 served on the persons interested in the land in question to-
1 gether with a plan and deseription of the properties in com-
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pliance with see. 180 and containing the deseription and deela
ation mentioned in sec. 193, together with a notice of an ap
plication for possession to be made under see. 196 in the event
of the railway company’s offer not being aceepted. On July
24, 1908, an order was made by the Chief Justice of Alberta
giving the railway company leave to enter into possession of the
lands and this order appears to have been acted upon without
delay. Whether, therefore, the amount of compensation and
damages falls to be determined under the statute, first, by refer
ence to the date when the plan and deseription under see. 180
was served upon the owners, or, secondly, when notice to treat
was given under see, 193, or, thirdly, when the right to take
possession became consummated by the order referred to it ap
pears to be unnecessary to deeide. It is not suggested that any
change took place in the relevant civeumstanees hetween June
30, 1908, when the notices were served and July 24, 1908, when
the order for possession was obtained. The company at that
date came, in my opinion, under an enforeeable obligation to
take the property and to proceed with the aseertainment of the
amount of compensation. It seems reasonable, thevefore, as it is
strietly in accordance with legal analogy to hold.that the com
pany s title once consummated relates back at least to this date;
and the appellant cannot complain of having the compensation
ascertained with reference to it. The relation of vendor and
purchaser was, I think, constituted completely when the right of
possession was obtained.  Only the ascertainment of the prie

remained

AxGLIN, J.:—Not, I confess, without some lingering misgiv
ings 1 have reached the conclusion that this appeal should b
dismissed.  The mention in see. 191 of the Railway Act of lands
“which suffer damage from the taking of materials’ no doubt
affords some ground for the appellants’ contention that the
group of sections in which see. 191 is found, dealing with the
preparvation, filing with the Board, approval and deposit for
registration of plan, profile and bhook of reference, applies to
expropriations under see. 180—the only section of the Aect
which deals with the acquisition of lands required for the pur

pose of taking materials from them. But T am, nevertheless, of
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the opinion that the group of seetions to which 1 have referred
does not apply to cases under see, 180, That section itself pro
vides for the making of a plan and deseription by a surveyor,
and requires the company to serve a copy thereof on the owners
whose lands arve to be taken.  Submission of this plan to the
Board of Railway Commissioners is expressly dispensed with,
Registration of it is not provided for. Having regard to these
special provisions and to the nature of the subject-matter, 1
am satisfied that the application of the sections dealing with the
plan. profile and book of reference to expropriations under see.
180 is inferentially excluded by sub-see. 2 of that seetion, which

declarves that “‘all the provisions of this Aet shall, s

far as
applicable, apply.”” If the statute required that a plan, profil
and hook of reference should be prepaved, ete,, in cases under
see, 180, as in the case of lands to be aequired for the ordinary
right-of-way, there would be no reason for the requirement of

special plan and deseription or for the serviee of copies of
them on the owners to he affeeted, as see. 180 preseribes

It follows that the provisions of sec. 192 and the amend
ment thereto of 1909 (8 & 9 Edw. VIL ¢h. 37, see. 3), relied
upon by the appellants, do not govern this case, no provision
heing made for the deposit in the registry offices of copies of the
plan and deseription preseribed by see. 180, similar tos that
made for the deposit of copies of the plan, profile and hook
of reference in the case of lands taken for the ordinary right
of-way. In the absence of any provision in the statute fixing a
different date, 1 agree that the valuation of land taken under
sec. 180 must be made either as of the date when the copy of
the plan, profile and book of reference served upon the owner
(treating that as the equivalent of serviee of notice to treat under
the English statute) or as of the date when actual possession is
taken, whether by consent or under the authority of a warrant
or order of the Court. In the present case possession by consent
having closely followed upon the serviee of the copy of the plan
and deseription, it is immaterial which date is taken. Unless
some explicit statutory provision should render such a course
inevitable, it would seem to be unreasonable to requirve a rail-

way company to pay, for land which had been taken possession
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of by consent and materials of which a considerable part had

been used four years before, their value at the date of the arbi-
tration hearing, which had been then greatly enhanced by ad-
ventitious cirenmstances, The fact that, since the amendment of
section 196 of the Railway Aet in 1907 (6 & 7 Edw. VII ch. 37),
owners have the same opportunity as the company to apply for
the appointment of arbitrators, removes any hardship to which
the former state of the law may have subjected them.

I agree with Harvey, (.J., that there was some evidence be
fore the arbitrators which entitled them to fix the value of the
land taken in 1908 at the figure which they have allowed, al-
though it would have been much more satisfactory, to me at all
events, had the attention of all parties been more clearly directed
during the proceedings before the arbitrators, to the faet that
the value was to be fixed as of that date.

The appeal fails and should be dismissed with costs.

Brobeur, J.:—The gravel land that a railway compan)
desires to expropriate may be taken without any plans being
submitted to the Board of Railway Commissioners. The pro-
cedure is different in the other cases of expropriation. The rail
way company is then bound by the law to have its plans ap-
proved by the Board. In the former case the company proceeds
undér see. 180 of the Railway Aet, that says:—|[Sec. 180
quoted. |

In the present case a certified copy of a plan of the lands
required was served with the notice to treat and, later on, the
railway company was, with the consent of the owners, put in
possession (see. 218) under a warrant given by a Judge. The
appellants contend that the expropriation of a gravel pit would
require virtually the same procedure as regards the location of
the line and the proceedings in expropriation, that see. 192
should govern in this case and that the date with reference to
which compensation is to be ascertained should be the time
at which the hearing of the witnesses should take place. 1 can-
not eoncur in such a view. It seems to me reasonable that the
damages or compensation should be determined according to the
value that the land taken had when the company took posses-
sion of it. In the ordinary cases of expropriation the Railway
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Act states (see. 215) that the value shall be ascertained as of the
date of the deposit of the plan. Now, with regard to gravel
pits, no such deposit is provided for. But the plan duly certi-
fied by a surveyor will be served upon the owner. Then the
value could be aseertained from the date on which such a notice
would be given, or it could be ascertained from the date at
which the expropriated party has given consent for possession.
There is no difference as to the value of the gravel pit at those
two dates. But it would be certainly unfair and illegal to have
this value determined by the date at which the case was heard
a long time after. For those reasons the judgment of the
Supreme Court en banc, confirming the award of the majority
of the arbitrators, should be confirmed with costs

Appeal dismissed with costs

KILDONAN INVESTMENT v, THOMPSON
Manitoba King's Bench, Mathe CJ. Februarvy 13, 1915

I. VENDOR AND PURCHASER (§ | E—27)—8Saie or paxp REsCIsston
FRAUD OF SUB-AGENT

The fraud of a sub-agent may be ground for rescission of a con

tract for sale of the lands of the ultimate principal if the provel
cireumstances of the case are such that the ultimate principal and
the intermediate agent must be  deemed to have intended and agreed
that the latter should or might appoint a substitute for the rpose
of discharging, in his stead and on behalf of the ultimate ipal
duties including or involving the making of rvepresentations of

character of that sued upon though no authority had been given to
make any false representation
[De Bussche v, Alt, 8 Ch.D. 310; Powell v. Evan Jones 1905 1
K.B. 11, applied.]
2. VENDOR AND PURCHASER (§ 1 E—27)—8aLE oF 1aND RESCISSI0N
FRAUD OF AGENT—AGENT BECOMING PURCHASER
Where the vendor's

nt for sale of the property himseli heeomes

the purchaser, with the assent of his principal. of an undivided share
in the property on a joint purchase thereof and makes material mis
representations in respeot to the property to the other purchasers of

shares therein which induced them to buy, rescission may be
on the application of all the other purchasers in an action in which
the vendor and his agent are parties although the agent does not
concur so far as his share is concerned; the Court has under such

granted

circumstances jurisdiction to restore the status quo ante fraudem
[Braun v, Hughes, 3 Man. L.R, 177, and Morrison v, Earls, 5 Ont, R
434, distinguished.]
TriaL of action brought by the Kildonan Investment Co
against ten defendants for $837 interest due under an agree-
ment to purchase by the defendants from the plaintiffs 74 lots
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in a subdivision of parish lots 63 and 64 of the pavish of Kil
donan for the sum of $18.600, of which $4,650 has been paid

The defendants, other than the defendant W. .JJ. Batters
dleged that they were induced to enter into the said agreement
by the fraud of the said Batters and one Baldwin, thercin act
ing as the agents of the plaintiff, and they counterelaim against
the plaintiffs and the defendant Batters for rescission of the
agreement and for the repayment to them of the sum of $4.650
paid upon it.

k. B. Graham, for the plaintiffs,

. P Fullerton, K., and J. P, Foley, K.C., for defendants

Marnaers, (L) K.B.:—The fraud alleged is that it was repre
sented to said defendants by Batters and Baldwin that the land
they were asked to purchase was situated close to the River road
cn which the street car line is situate; that a $4,000 house was
being ereeted across the street from it; that the owner was in
finaneial difficulties and foreed to sell at a price considerably
below its value, and that it could be purchased at such price
only for a period of ten days. The faets, as 1 find them, are as
follows: The plaintifft company was the owner, subject to a
certain mortgage, of that portion of parish lots 63 and 64 Kil-
donan, extending from the River road to the Canadian Pacifie
Railway tracks, a distance, roughly speaking, of a mile and an
eighth. The land deseribed in the agreement of sale consists
of all block 6, and 28 lots of block 9, the latter block lying im-
mediately to the eastward of block 6. The most westerly end of
hlock 6 is upwards of 2,700 feet, or something more than half a
mile, from the River road, and the eastern end of the property
deseribed in the agreement is upwards of 4,600 feet from the
said River road.

The selling agents appointed by the plaintiffs to dispose of
the lots in this subdivision were Messrs. Skuli Hansson & (o,
estate agents in this city, and Mr. Hansson, the principal mem-
ber of this firm, was the secretary-treasurer of the plaintiff com-
pany. Hansson & Co. employed one Baldwin to dispose of
blocks 6 and 9. Baldwin had acted as selling agent for Hansson
He

& Co. for some time and had desk room in Hansson’s office.
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knew that there were a number of well-to-do farmers in the
Holland distriet, and he seleeted that villuge as a likely point
ot which to form a syndieate of farmers for the purpose of pu
chasing these two bloeks. At this=time the defendant Batters

vas earrying on business in the village of Holland as an imple

ment agent and as a purchaser of farm stoek. He had resided
and carrvied on business there for upwards of fifteen vears and
was well and favourably known to the other defendants, all of
whom are farmers rvesiding in the Holland distriet, and with all
of whom he had had large business transactions.  Baldwin
entered into an arvangement with Batters to assist him in form
ing the proposed syndicate for halt the commission to he thereby
carned, being actuated, no doubt, by the fact that Batters was
vell and favourably known to the farmers of the distriet, and
vas a man in whose integrity and judgment they had a high
Jdegree of confidenee,  This was in or about the month of August
or September, 1913

Batters at once commenced negotiations with the other
defendants individually.  The scheme as arranged by himself

and Baldwin was, that the whole of blocks 6 and 9 should be

sold at a price of $23,000; that the purchase price should be
divided into ten equal portions, and that ten men should be pro
cured to form the proposed syndieate, each taking one share
The ten men were procured, but Batters and three others only
agreed to take a half sharve each. The price was thereupon fixed
at $18,600 for the whole of block 6 and 28 lots out of block 9.
The defendants were interviewed separately. sometimes by
Batters alone and sometimes when aecompanied by Baldwin.
It was represented to them that the land was close to the Kil
donan road on which the street car line ran—not that it adjoined
the road, but that it commenced at a point, at the farthest, not
more than 465 feet from the road: (Batters admits that he told
one defendant the distance was not greater than that hetween
his office and the elevator, admitted to he about 465 feet

that a $4,000 dwelling-house was about to be ereeted across the
street from the property and that the selling price was $10 per

Yoot ; that the land was well worth $15 per foot, and that lands

much farther out were selling at that price; that the owner was
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MAN in financial difficulties, and therefore was willing to accept $10
K. B per foot. which was muech below its actual value. Batters also

R represented to each of the defendants individually that he was

INVESTMENT groing to take two sharves himself and that the land was such
v . . . 2 s
rnoaesox. At excellent bargain that he would take it all himself if he were

sathers, 0.0, Able tofinanee it.  He also vepresented to each of the defen

dants individually that he had selected him beeause of their past
husiness relations and that this being a particularly good thing,
he wanted to confer a favour by letting the defendant take a
share. Some of the defendants were shewn by Baldwin and
Batters what purported to be the property ; but in no case were
they shewn its true location, The defendants did not come
together to conelude the agreement, but each signed it as it was
presented to him for that purpose by Batters, and at the same
time his share of the first instalment of purchase money was
paid. Some of the cheques given in payment were made payable

to Baldwin, but in the majority of cases they were delivered to

Batters but were made payable to Hansson & Co. Each of the
counterelaiming defendants paid his allotted sharve of the first
instalment in full. Batters, on the other hand, paid no money
for the half share allotted to him. His proportion of the first
payment was charged by the vendors against the commission
he had earned in bringing about the sale. 'Whether or not he
is liable for any of the subsequent instalments does not appear.
It is quite elear, however, that up to the present time he has
only invested his serviees in procuring the agreement to he
signed by his co-defendants.

i find that Batters did not know on the ground exaetly where
the property was; but that he represented that it was close to
the River road, and at the very most not more than 465 feet
distant therefrom, without believing that statement to be true
and reckless whether it was true or false, I find that such
representation was untrue and that the nearest point to the
River road was 2,700 feet. I find that the statement that a
$#4,000 house was being erected across the road was entirely
untrue. I find that there was no truth in the statement that
the owner of the land was in financial difficulties and was for

I find that Batters concealed from

reason foreed to sell.

that
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the other defendants the facet that he was acting for the vendors
for a commission and that he did so intending to deceive them
into the belief that he was in all respeets in the same situation
as cach of the defendants was. | find that the other defendants
would not have entered into the agreement at all had they
known the position which Batters oceupied.  The fact that Bat
ters was acting for the vendors for the purpose of carning a
commission upon the sale of the property was not pleaded, but
an application was made to add this to the defence and counter
claim at the trial. 1 reserved judgment on the application and
permitted the evidenee to he given, and 1 now permit the amends
ment to be made. 1 find that the defendants other than Bat
ters were induced by the above-mentioned representations to
enter into the contract sued upon, and that they did so without
knowledge that the representations were untru

It is first objected that Batters was the agent of Baldwin
and was not the agent of the plaintiffs, and, therefore, that the
plaintiffs ave not responsible for any representations that he
might make. 1 infer that it was intended and agreed by the
plaintiffs that Hansson & Co. should appoint sub-agents o
substitutes for the purpose of disposing of this land on behalf
of the plaintiffs. Hansson & Co. employed Baldwin, and T infer
that it was contemplated by them that Baldwin should employ
assistants. That Batters was endeavouring to sell the property
in question to his co-defendants was well known to Hansson
and the latter recognized Batters as his agent for that purpose.
When the agreement was signed Batters was not required by the
plaintiffs to pay any part of the cash payment, but was given
credit thereon for his share of the commission allowed upon
the sale. A privity was thus established between the company
and Batters,

The rule of law applicable is thus laid down in 20 Hals. at
710:—

A sub-agent may rvender the ultimate principal liable if the proved i
nmstances of the ease are such that the ultimate principal and the inter

mediate

gent must be deemed to have intended and ed that the lattey

should. or might, appoint a substitute for the purpose of discharging in
iis stead and on behalf of the former, duties ineluding or involving th

making of representations of the character of that sued upon
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That statement is fully borne out by the language of the
Court of Appeal in DeBussche v. Alt, 8 Ch.D, 286, at 310, and
in Powell v, Evan Jones, [1905] 1 K.B. at 11,

In my opinion, therefore, the facts in this case establish a
privity between the plaintiff and Batters and render them v
sponsible for whatever frand or misrepresentations Batters
committed in ecarrying out the business of the plaintifis. In

deed, the ease does not need

rest on implied ageney alone.
I'here is evidence which would justify a finding that Batters
appointment as agent was expressly recognized by Hansson &
C'o, and the plaintiffs. 1t is not necessary to find that the plai
tiffs authorized Batters to make the false representations whicn
he did make. Employers do not as a rule authorvize their agents
or servants to commit frauds, but, having entrusted the agent
with the conduet of the business, the employer is responsible
for whatever wrong his agent commits in the course of the e
plovment: Barwick v. Eng. Joinl Stock Co., LR, 2 Ex. 289
Lloyd v. Grace, [1912] A.C. 716, It is next objeeted that Bat
ters is a co-purchaser with the other defendants and that he is
not asking for reseission and the rule is invoked that where a
contraet induced by fraud cannot be rescinded in folo it can

not be reseinded at all,  The gencral rule on that subject is well

known, It is that a contract which is not severable must |
reseinded in foto or not at all. In this ease the negotiations wer
condueted with cach of the purchasers individually and there
was nothing in the negotiations up to the time the agreement
was signed to indieate that they were not purchasing each an
individual share or interest. If it had been carried out as a
several purchase by each of the defendants of a specified inter
est the ease would present no difficulty heeause then each defen-

dant could return what he had bought without the coneurrence

of his co-purchasers. The agrecment, however, is a joint
ment for a purchase by all the defendants without anything to
indicate what sharve or interest each defendant takes. That
heing the ease T must hold, 1 think, that the purchase in this
case is a joint purchase by all the defendants. Then is there

anything in the faets of this case to take it out of the general

rule that where several have been indueed by fraud to become
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Joint purchasers rescission cannot be deereed unless all assent
to put an end to it? The situation here is that the nine counter-
claiming defendants were indueed by the misrepresentations of
their co-purchaser Batters, therein acting on behalf ot the
plaintiffs to join in the agreement.  Batters alone refuses to
acquiesce i reseission, and the plaintiffs contend that beeause
of his refusal the Court is powerless to relieve from liability
upon the contraet those defendants who were duped by him into
signing it.  In other words, the plaintifi's say that having pro
cured the signature of the counterelaiming defendants to the
agreement by the fraud and misrepresentation of their agent
Batters, they are entitled to hold them to it because Batters
who also signed the agreement as a joint purchaser, now refuses
to ask for its reseission, and that the defranded partios must
rely upon their elaim for damages for the deceit practised upon

them. The only case in point to which I have heen referred, o

which | have been able to find is an unveported decision of My
Justice Macedonald venderved in May, 1914, in Ewerson v, Quinn
(18 D.L.R. 241). In that case two defendants were sued for an
instalment of purchase money under a joint agrecment to pui
chase. The defendant Quinn allowed judgment to go by defaul*
but his co-purchaser Gallagher defended upon the ground that
it was falsely represented to him by Quinn that they were huy
ing on equal terms, whereas, unknown to him, Quinn was the
agent of the vendor and in reeeipt of a seeret commission upon
the sale, and that in this way Quinn’s share of the purchase
money was paid. The learned Judge found the faets as alleged
by Gallagher and reseinded the agreement and ordered repay
ment by the plaintift of the moneys paid by Gallagher there
under. The power of the Court to grant relief by rescissicn
under the cireumstances appears to have been taken for granted.
The case of Morrison v. Earle, 5 O.R. 434 (1884), velied upon
by the plaintiffs is quite distinguishable. It is true language is
made use of in that case which might be construed as meaning
that in no case can there be rescission unless all coneerned assent
to that course being pursued. The language used must be inter-
preted in the light of the faets, which were these. The plaintiff
sued upon a promissory note given by the defendant for his
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share of the purchase by a syndicate of twenty persons of 2
parcel of land from the plaintiff. The defendant had been in-
duced by the fraud of the plaintiff to join the syndieate and
to give the note sued upon. The other members of the syndi-
cate were not parties to the action and were not asking for
rescission.  The decision was that as the defendant could not
restore to the plaintiff the land purchased, his only remedy was
damages for deceit: Braun v. Hughes, 3 Man, L.R. 177 (1885),
was a similar case. The plaintiff sued to rvecover from the de
fendant the money which he, as one of a syndicate of five, had
paid to the defendant upon the syndicate agreement to pur-
chase. It was found as a fact that the plaintiff had been in-
dueed to beeome a party to the syndicate and to pay the money,
repayment of which was elaimed by the fraud of the defendant’s
agent.  The other members of the syndicate were not parties
to the aetion, and it was held that, without their coneurrence
reseission could not be deereed

In the present case all the parties concerned are before the
Court, a faet which sufficiently distinguishes it from both
Worrison v. Earls and Braun v. Hughes. The only obstacle in
the way of giving the counterelaiming defendants the reliof
claimed is the refusal of the plaintiffs’ agent by whom the
fraud was perpetrated to assent to that course being pursued
He is, however, before the Court, and as against him reseission
may be decreed and the status quo ante fraudem vestored, the
plaintiffs and Batters being left to work out their respeetive
rights as between themselves as they see fit

There will be judgment dismissing the plaintiffs’ action as
against all the defendants except the defendant Batters with
costs.  There will be judgment for the same defendants upon
the counterelaim: (1) deelaring that they were induced to
enter into the agreement sued upon by the fraud and misrepre-
sentations of the defendant Batters, acting therein as the agent
of the plaintiffs: (2) That the said agreement be and is hereby
rescinded; (3) That the same defendants do recover against
the plaintiffs the sum of $4,650 with interest thereon at 5 pe:

cent, from the date on which the last of such money was paid,
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and costs of counterclaim against both the plaintiffs and Bat MAN.

ters without regard to the statutory bar or limitation, There K. B.

will be a fiat for costs of examination for discovery, ]\”"_,\\\

Judgment for defendants INVESTMENT

I'nosprso
SCHRADER v. MANVILLE SASK
Naskatehewan Supreme Court, Lawont, J Il S, 1915 \T
1. VENDOR AND PURCHASER §1 E—27 SALL oF 1 b Fratprpes
OPTION
Owners who had given an option for sale of their Land o tain
price are guilty of fraud where th had veplaced the optio i
another at a higher price for the same period of tin it
request for the latter’s use in obtaining others 1 n bim i 1
up the option but with a secret ag t 1 i
optionee the benefit of the differenc
| Hiteheock v, Sykes, 13 DR, 548: Hiteheock Nyl 9
S.CR. 407, referred to
2, VENDOR AND PURCHASER (§ 1) 27 RESCISSION OF CONTRAC ¥ )
WAvER oF.
I'he making of payments on a purchase agrecsment after noti
a frand which might be set up as a ground for repudiati vid
ence of an election to aflirm
| Lawrence’s Case, LR, 2 Ch, App. 421, applic
3. VENDOR AND PURCHASER (§ 1 E—-27 SALE OF LAND—FRAUD—RESCrs
SION OF CONTRACT—WaArveR
If after discovery of the whole of the material faets giving him
the right to avoid the contract, the representee has by word et
definitely elected to adhere to it, the representor has a complete de
fence to any proceedings for reseission
4. VENDOR AND PURCHASER (§ 1 10 SALE 0F LAND—DEFECTL e
ACCEPTANCE AND APPROVAI
In an action by vendor on a contract for sale of lands it is only
where the purchaser has accepted the title or in his contract has ex
pressly agreed to pay irrespective of the plaintitt having title, that
the Court will decree payment withont the plaintifl having firs
shewn a good title and thus satisfied the Court that he is able 1
deliver the property if the defendant pays the purchase money: but
the vendor is entitled to a deeree fixing o time within which defendant
must pay under a penalty of his rights under the contract being §
closed and judicially declared to have ceased
[Hicks v. Laidlaw, 2 D.LR. 460, 22 Man. LR, 96, applied
Acmion for balance due under an agreement for sale Statenent
G. H. Yule, for the plaintiffs
C. E. Gregory, K.C., for the defendants, Manville, Jack. and
Moorhouse.
Layoxt, J.:—By an agreement in writing dated Maveh 1, v |

1912, the defendants agreed to purchase from the plaintiffs the

south-west quarter of seetion three. township forty-cight. range




190 DoyiNiox Law Rerorts,

(21 D.LR.

SASK. twenty-six, west of the third mervidian, for $32,000, payable

8. O $8,000 cash, and $8.000 on December 15, in the vears 1912,
senmamn 19130 and 1914 The defendants paid the first two payments
1 and a portion of the payment falling due in December, 1913,

NMAaNvILLE " .
. but failed to pay the balance of that instalment. This aetion
Lamont, J, .
is brought for that balance. To the action the defendants

Woads and Stockton have entered no defence. The defence of
the other defendants is that they were indueed to enter inio the
contract by false and frandulent misrepresentations made to
them by the defendants Woods and Stockton, who were the

plaintiffs” agents to hring about a sale. The faets as diselosed

g by the evidence arve as follows:

‘] On Maveh 1, 1912, the defendant Stockton obtained from
the plaintiffs an option on the above deseribed land at $28,000
which was good until April 1. Near the end of March the de-
fendant Woods went to the office of the defendant Moorhouse,
who was a real estate agent in Prinee Albert, and listed the land
& with his clerk in the absence of Moorhouse at $250 per aere.
' When Moorhouse returned Woods saw him and told him they

" had an option on it at $£32,000 and had a one-cighth interest

not then taken up. He said the option expired on the following
Monday. and asked Moorhouse to come in as purchaser and take
the one-cighth interest Moorhouse agreed.  Later Woods

» . ) 4
came back and said that his friends in Saskatoon who were

take o one-halt interest had fallen down on the deal, and they
would have to place that one-half interest elsewhere.  Moor-

house said he would see some of his friends in Prince Albert,

which he did, with the result that the other defendants agreeld

v wo into the deal and become purchasers along with Woods,

stockton and Moorhouse Woods having arranged a sale to
o the defendants, Stockton went back to the plaintiffs, who live

n Saskatoon, and said he could not take up the option at

&28.000 but if the plaintifts would give him an option at
#32,000 he conld effeet a sale, but it would be on the under-
standing that the plaintiffs still took $28,000 for the property
and that they would pay over to himself and Woods the extra

#£4.000 hy which the option was being inereased.  The plaintiffs
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agreed to this, and gave Stockton a new option at $32,000 dated
baek to Mareh 1. On April 1, Moorhouse, acting for himself
and his friends, went to Saskatoon to close the deal. Stockton
shew

on was then drawn up by one of the plaintiffs and exeeuted, and

him the option at $£32,000, The agreement now sued

Moorhouse paid over the amount of purchase money due from
the defendants exeept that from Stockton and Woods, On the
following day the plaintiffs exeented an agreement in writing
by which the plaintiffs agreed to pay Stockton and Woods the
st of #1.333.33 out of each instalment of $8,000 pavable by
the defendants on December 15, in cach of the years 1912, 1913
and 1914, The plaintiffs admit that when they gave the option
at $32,000 they knew that it was to be used to effeet a sale at
that price. and that they were to hold themselves out to th
purchasers as selling for that sum. The defendants paid the eash

nt and the payvment due in December, 19120 By the tine

the next payvment had fallen due, in December, 1913, the defen
dants had heard rumours of the inerease of the price to them
by #4.000,  On December 23, 1913, the plaintift Sehrader wrote

to the

lefendant Moorhouse informing him of the two options
That letter contains the following statement In regard to the

options, I beg to say that the orviginal option to purchase was

made between myself, Messes. Sparling and Davis and F, 11
Stockton for $28,000,  Later another option was made for
$32.000 and Woods and Stockton have a commission agreement
for $4.000 On reeeiving this information, the defendants
constilted their counsel in reference thereto, but were advised
that, without more evidenee, they could not suecesstully resist
payment of the balanee of the purchase money.  On Januar)
14, 1914, Moorhouse reccived from Sehrader the original option
it #282.000,  For some reason he seems to have taken no aetion
in referenee to it, On Mareh 16, Moorhouse wrote to Loek, the
plaintiffs” solicitor, who had demanded payment of the instal
ment then due, that Mr. and Mrs. Manville and P. R. Jack had
promised payment on the following Saturday. and that h
would forward Lock a substantial cheque by the end of the
week,  On Mareh the 18th, he wrote again explaining the delay

in forwarding the money and promising to write again the
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following Monday. This letter contains the following para

graph:

As you are aware, there are a number of assignments of the mon

due, and at the present time 1 do not know where we stand. R, W, Davis
assigned his interest to the Mutual Securities Co,, Ltd, on the 21st Janun
ary, 1914, which notice was received by me on the 2Ist January, 1914

You have a

gned to the Northern Crown Bank, A, F. Simpson and t
Stover estate, and there is an agreement between the buneh of you and

Stoekton and Woods which we are recognizing

On March 21, he wrote again to Lock saying that all he had
been able to colleet was $4,700, and he enclosed eheques for that
amount. On April 29, this action was commenced. On Ma;
12, the defendants again consulted their counsel, and shewed
him the option for $28,000, and instructed him to defend the
action on the ground of fraud. On these facts the defendant
say the plaintiffs were guilty of fraudulent conduet in colluding
with Stockton and Woods to raise the priee of the land on th
other purchasers. On the other hand, the plaintiffs contend
that even if it be held that their conduet was fraudulent, the
defendants, after having full knowledge of the fraud, elected
to affirm and ecarry out the contract

That the plaintiffs, in arranging with Stockton and Woods

to represent to the other purchasers that the price of the land

was $32,000, when, as a fact it was only $28,000, and in agreeing

to pay over the additional $4,000, were guilty of fraud, is
heyond question

The case of Hitcheock v. Sykes, 13 D.LR. 548, very closely
resembles the present case.  In that case two propositions were
laid down by the Ontario Court of Appeal. These, as set out
in the head note (13 D.L.R. 548), are:

Where an agent employed to sell property on commission himself joins
with a third person in purchasing it at a price which is larger hy t
amount of the commission than that at which he could himself have hought
the property, it is the duty of the vendor, when aware of the relation
between the broker and the third person, to inform the latter of the exist
ence of the ageney and of the arrangement to pay a secret commission to
one of the purchasers

Where one member of a partnership formed expressly to purel
!

secret profit from the seller, who knew of the existence of the partnership

rty, for which his associates furnished the money, received a

tain p

the defranded partners may, on discovering the frand, rescind the con

tract of sale and recover from the vendor all payments made to him
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The judgment in this case was affimed by the Supreme
Court of Canada, 49 Can. 8.C.R. 407, and leave to appeal to the
Privy Council was refused. The plaintiffs, in the case at bar,
knew before the agreement was exeeuted that Stockton and
Woods had joined the other defendants in purchasing the pro
perty in question, and they did not disclose to the other pur-
chasers the fact that they were paying a seeret commission of
$4,000 to these two men.  The plaintiffs were therefore guilty
of fraudulent conduet, which entitled the defendants, upon
discovery of the fraud. to eleet whether they would affirm the
contract or whether they would reseind it. 11 they elected to
reseind, they would be entitled to a return of the moneys they
had paid: 20 Hals. 737, Did the defendants vepudiate or affivm
the contract after knowledge of the fraud

They admit that they did not vepudiate it before action was
brought, and that the first intimation they made of repudiation
was contained in their statement of defenee. It is also admitted
that Moorhouse, who was acting for the defendants except
Stockton and Woods, wrote the letters above referred to, anl
that the defendants made a payment on account after they hal
not only all the information contained in Schrader’s letter o
December 23, but also after they had possession of both options
The making of payments after notice of the fraud is evidence
of an eleetion to affirm: Lawrence’s Case, 2 Ch App. 421, Ia
addition there is Moorhouse's letter to Schrader of Mareh 18,
which contains the significant phrase, ““and then there is the
agreement between the buneh of you and Stockton and Woods,
which we are recognizing.””  No explanation was given of this
sentence, and 1 ean only take it to refer to the agreement
between the plaintiff and Woods and Stockton by which the
plaintiffs were to pay them $4.000, which, Moorhouse says, **we
are recognizing.”” 1 can place no other interpretation upon
these words, coupled with the defendants’ payment of $4,000,
than that the defendants, being aware of both options and of the
agreement to pay Stockton and Woods the sum of $4,000, de
cided to affirm the contract and pay the purchase-priec. In

20 Hals. 748, the law is laid down as follows:

13—21 nLg
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A fourth defen s that the representes has eleeted to attivm the con
tract, 1t follows from what has already been shewn that if, after dis
very of the whole of the material faets giving him the rvight to avoid
the contract, the representee has, | vord or act, definitely elected to
where to ity the representor ha complets defenee to any  proceedings
for rescission. “The acts and conduet relisd on as evineing the representee’s
lirmance must be such as are n tent, on a reasonable view of

em ith that than vith am ther theory

Under the facts of this case as diselosed by the evidenee, I
im foreed to the conelusion that the defendants, after being
aware of the facts constituting the fraud, elected to affirm the
contract, The defendants’ elaim for rescission, therefore, fails,

In their statement of elaim the plaintiffs ask for payment of
the balance of the instalment and in default thereof a sale of the
land. In the alternative they ask that in default of payment
the interests of the defendants in the land be foreclosed and
possession delivered to the plaintiffs. 1 am of opinion that the
plaintiffs are not entitled to personal judgment against the
defendants on which exeeution eould be issued. It is only
where a defendant has aceepted the title of the plaintiff, or in
his contract has expressly agreed to pay irrespeetive of the
plaintiff having title, that the Court will deeree payment with
out the plaintifft having first shewn a good title and thus satis
fied the Court that he is able to deliver the property if the
defendant pays the purchasc-money.  The plaintiffs here have
neither alleged in their pleadings nor proven at the trial that
they have any title whatever to the land, neither are they
entitled, in my opinion, to an order for sale. Had they elaimed
in their pleading that they were entitled to a vendor’s lien, and
asked for a declaration to that effeet, they might have been
enfitled, upon the defendants not paying the amount due within
the time fixed by the Court, to an order for the sale of the land
to satisfy their vendor’s lien. No such elaim, however, is made.
The plaintiffs are entitled, however, to relief asked for in their
alternative elaim, that is that a time be fixed within which the
defendants must pay, and upon default the interest of the defen-
dants in the land be foreclosed. While this relief is asked for
as foreelosure, it is in reality asking for a cancellation of the

contraet in so far as the defendants” interest in the land is eon
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cerned : Lysaght v, Edwards, 2 Ch.D), 499, at 506, The time to SASK

be allowed must in cach case depend upon the civenmstances of S C

that particular ease. In the present case, considering that over 27

1.000 has been paid, and the state of the money market, 1 X
: . MaNvILL
will give the defendants until July 1 next, to pay. In defanlt .
- > : . : Lamont, I,
of payment on or before that day the plaintifts will be entitled p—
to an order declaring that the defendants” rights under the
contraet in so far as the land is coneerned have ceased and are
at an end: Hicks v. Laidlaw, 2 D.L.R. 460, 22 Man. LR, 96
Judgment accordingly
THE KING v. ROMANO QUE
Quebee King's Benel N Nir N | ( ! " >
hol La o 1, ) e
Lo Triar 8 111 D—228 CRIMINA CAsk—( 0 ' 0 | ¥
PRISONER'S WIFE TO TESTIFY FOR DEFENCE—C ANADY EviDexcr Aot
1906, ske, 4
It is a ground for granting a new trial on " Wi
hat the trial Juodge comment t fuil f '
testify for the defen It ! I
the comment
[R. v. Corby, 1 Can, Cr. Cas. 457, B, v. (" 2 Can. Cr. (
M. R.v. Hill, T Can, Cr. Ca IS, 33 NS R foll
20 Areean (SVTNM 1520 WaoaT ErRorR  WakkANg REVERSAL - U RIM
INAL APPEALS NSUBSTANTIAL WRON¢ { o Sht 10l
It is for the appellant under s 1019 of 1t Cr. Codde t W h
it there has been a substantial wrong or n 1%t
title him to velief beeanse of somethin 1 it trial ich 18
not in strict aceordance with the law
| Wlen v, The King Can, Cr, Ca 1. 44 Can. SCR
ferred to; Criminal Appeal Act (Tmp.), 1898 dist I
C'ROWN case reserved Statement
The opinion of the majority of the Court was delivered hy
Cross, J.:—The aceused, Romano, has heen found guilty Crons, 4
upon an indietment for murder. Two questions have heen

directed to be reserved for the opinion of this Court and the
learned Judge who tried the aceused has stated a ease for our
opinion.

The questions turn upon the summing up of the case to the
jury.

It appears that the learned Judge inadvertently commented
to the jury upon the failure of the wife of the prisoner to
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testify, but afterwards, and before verdiet, recalled the jury and
carefully withdrew the comment.

The questions reserved are the following:

1. Was there error or misdirection at the trial, such as
oceasioned substantial wrong or miscarriage to or in re-
speet of the said Luigi Romano, in consequence of the pre-
siding Judge having made the failure of the wife of the
said Romano to have given her testimony at the trial the
subject comment to the jury charged with the trial of the
said Romano, notwithstanding the withdrawal of such com-
ment made by the presiding Judge before verdiet?

2. Having regard to the answer to be given to the fore
going question, ought the verdiet and convietion to he set
il\.ldl’]

Counsel for the prisoner argues in substance that what had
been said could not be unsaid.

C‘ounsel for the prosecutor answers, in substance, that mis-
takes must be suseeptible of corrvection, that the jury were
bound to take directions in law from the Judge and must be
taken to have acted upon the direction to disregard the com-
ment, and that there has been no substantial wrong or mis-
carriage of justice,

In a matter of this kind, it is much more the practice, at least
in this provinee, to follow precedents than in non-eriminal
matters. It is to be observed at the outset that the forbidding of
comment upon the failure to testify was made part of the same
enactment by which the disability of an accused person to testify
was removed. Had such a safe-guard or qualification not been
provided, any one could foresee that prosecuting counsel would
ineline to support weak cases by indulging the propensity to say
to juries: ‘‘Here is the prisoner who knows what he has done or
has not done: Why does he not give his testimony ?"’ or ** Why
does his wife not give her testimony ?”’

Parliament has made the safeguard, then, not from consider-
ation for the guilty, but because, without it, there would be
danger to the innocent. There is a kind of forensie talent or

amining counsel can

S~

genius by the exercise of which erc X

sometimes sueceed in making a witness—and not necessarily a
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weak-minded witness—say things the opposite of what the wit-
ness means to say. .\ prisoner giving testimony from the witness
hox on the one hand, and eross-examining counsel on the other
hand, are in a contest but not on equal terms

In relation to the Imperial Aet of 1898 which does not forbid

comment by the Judge, it is aptly said in Best on Evidence,

11th ed., p. 607: **Looking to the risk of a comment from the
Judge, and looking also to the probability (inercasing as time
goes on) that the jury (or some one of them) will be well ae

quainted with the prisoner’s ability in law to testify and will
draw unfavourable inferences from his unwillingness to do so
a prisoner’s advisers are put in a position, the difficulty of
which can hardly be overstated.”

Further, and yet also as a preliminarvy chservation, it may he
recalled that formerly the erroneous admission or rejeetion of
evidenee or misdireetion was considered to be a substantial
wrong and that that view has been departed from only to the
extent deelared in Code art. 1019, namely, that a convietion is
not to be set aside ‘‘although it appears that some evidence was
improperly admitted or rejeeted, or that something not aceord
ing to law was done at the trial or some misdirection given, un
less, in the opinion of the Court of Appeal some substantial
wrong or miscarriage was thereby occasioned on the trial.”’

We are, therefore

o take the law to be that if there has been
something not according to law in the trial, the Court is to form
an opinion whether or not some substantial wrong or misear-
riage was thereby oceasioned on the trial

It would appear from the reliance placed upon Makin v
Atty.-Gen, for New South Wales, |1894] A.C. 57; in Allen v
The King, 18 Can. Cr. Cas. 1, 44 Can. S.(".R. 331, to have been
regarded as important that, in forming this ““opinion’ the Court
of Appeal should not take up the task of weighing evidence
which it is the appropriate funetion of a jury to weigh and de
cide upon.

A reference may now be made to the decided eases which bear
upon the question whether or not the effeet of a comment of
the kind in question ean, in the opinion of the Court of Appeal,

he considered to have been destroyed or swept away by with-
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drawal, with the result that, though something not according to
law has been done, there has been no substantial wrong or mis-

carn

Decisions given in Canada may first be referred to.

In The Queen v. Corby (1898), 1 Can, Cr. Cas. 457, it was
held by the Court for, Crown cases reserved in Nova Scotia,
that the statutory rule, is to be applied notwithstanding the sub-
sequent withdrawal of the comment—made in that case by pro-
secuting counsel—and notwithstanding the Judge’s dirvection to
the jury to disregard it. 1 observe no reference in the report to
the effect of any such rule as that of art. 1019, though it was
said by Henry, J., **The matter was in the highest degree mat-
erial.”’

In The Queen v. Coleman, 2 Can. Cr. Cas, 523, the same con-
clusion was arrived at by the Court of Appeal for Crown Cases
reserved in Ontario in the same year, though there also the com-
ment had been withdrawn ; and it was argued for the prosecutor
that there had been no substantial wrong.

The same view was taken in The King v. Hill (1903), 7 Can.
Cr. (‘as. 38, 33 NS.R. 2

3, in the Supreme Court of Nova Scotia.

The case of The King v. King (1905), 9 Can. Cr. Cas. 426, is
a decision to the same effeet but @ fortiori as the withdrawal of
the comment was made only by prosecuting counsel.

In The King v. Aho (1904), 8 Can, Cr. Cas. 453, it was held
that a statement to the jury to the effeet that the accused had
failed to account for a particular occurrence when the onus was
upon him, did not amount to a comment on failure to testify.

In The King v. McGuire (1904), 9 Can, Cr. Cas. 554, the
question turned upon whether what had been said amounted to
comment or not and it was held by the Supreme Court of New
Brunswick that there had been comment.

The case of The King v. McLean (1906), 39 N.S.R. 166, 11
Can. Cr. Cas. 283, was also one in which the question was
whether what had been said amounted to a comment or not, and
it was held that, ‘“‘an instruetion by the Judge to the effect that
the prisoner under the law had a right to remain silent,”” was
not a comment. It is true that mention is not comment, and one
can readily understand that there is much to be said for the

view of Russell, J., to the effect that ‘‘as it becomes more gen-
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erally known to jurors that a prisoner is competent to testify on
his own behalf, there may be.likely to exist a latent prejudice
against one who does not avail himself of the privilege which it
would be to the interest of an innoeent defendant if the Judge
were enabled to remove by disereet observations upon the poliey

of the law in that regard

By way of analogy, it may be pointed
out that, where a rule of praetice provided that no communiea
tion to the jury should be made, until after verdiet, of the faet
that money has been paid into Court, it has been held that a new
trial should be ordered where counsel had referrved to the faet
that there had been payment into Court, though counsel had
apologized for his statement and had withdrawn it.  The cases
are referrved to in Dickinson v, The ** World'" (1912). 5 D.L.R
148.  Reference may also be made to Longhead v. Collingwood
N. Co., 16 O.L.R. 64

In respect of deeisions in cases in Great Britain, it was eon
sidered in Allen v. The King, 18 Can, Cr, Cas. 1, 44 Can, S.C.R
331, that the article of the Imperial Criminal Appeal Aet so
far resembled artiele 1019 of our Code as to warrant reference
to the decisions of England upon the question of the existence of
substantial wrong or misearriage.

In Charnock v. Merchant, [1900] 1 Q.B. 474, it was held that
the convietion should be quashed where there had been illegally
admitted evidenee of a previous convietion, notwithstanding
that the justices had stated that they had disregarded the faet
of the previous convietion in deciding to conviet,

It would appear that that ease had been distinguished in
later cases which arose in Seotland, see Phipson on Evidenee, 5th
ed., p. 534 Ross v. Boyd, 10 Se. 1T, Rep. 750 MeAttee v. Hogy,
ib. 751, distinguishing Charnock v. Merchant, [1900] 1 Q.B, 474 ;
and to the same effeet see Best on Evidence, 1911, p. 607

In R. v. Bridgewater, [1905] 1 K.B. 1

dence was taken in the eross-examination of the aceused and

. non-admissible evi

the verdiet was set aside, but in the eoncluding observation it

'd the an-

1iid ““and the jury were not cautioned to dis

swer.””  From that it might be inferred that the verdiet might
have been sustained if the caution spoken of had bheen given.
In Rer v. Dickman (1910), 26 T.I.R. 640, there had been
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comment by counsel for the prosecutor upon the failure of the
prisoner to have his wife testify respeeting removal of eertain
bloodstains from a coat. The trial Judge had ¢harged the jury
to disregard that comment and on coming to give their verdiet
the foreman announced that they had disregarded the comment
U'he prisoner’s appeal was dismissed

If we give effeet to this reasoning, as 1 think we should, it
can no longer be said that forbidden comment by counsel for
the proseeution will, in every ease, constitute a wrong, which
cannot be corrveeted by an appropriate eaution given by the pre
siding Judge In that ease the mischief was held to have been
validly eliminated I'hat elimination was possible in the |
ticular ease, because the comment had relation to failure to
testify in respeet of a particular matter and that matter was
withdrawn from the jury It was a case in which T would sav,
notwithstanding what appears in certain parts of the report in
Wen v, The King, 18 Can. Cr, Cas. 1, 44 Can, S.COR. 331, that
the Court of Appeal has the duty of looking into the evidene
and of forming an opinion upon the evidenee whether, notwith
standing what has been done contrary to law, there has been a

substantial wrong or misearvinge or not

In Barker v. Arnold (1911), 27 TR, 374, a question was
improperly put to the aceused in eross-examination as to his
having been previously convieted.  The justices at onee inter
vened and no answer was given.  The justices stated that the

incident had been ignored by them in arvviving at their deeision
The appeal was dismissed
In RBer v. Hemingway (1912), 29 T.L.R. 13, the prisoner
was charged with burglaty and the evidenee in support of the
charge was weak. The ground work for proof of previous eon
vietions had not been laid.  The prisoner gave his testimony
See Rer v, Sullivan (1913), 30 T.L.R. 94
It may be opportune to add that it was held in Rer v. Wann
1912), 29 T.L.R. 240, 7 Cr. App. R. 135, that there had been
a miscarriage of justice inasmuch as the Judge'’s summing up
had not adequately stated the facts to the jury, and in the op

inion of the Court ““the omission or misstatement was such that
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the jury might probably have been misled by it I'hat would
seem to be  going bevond what is provided fo n Code art
1019, though, as already indicated, there were expressions of
opinion in Allen v, The King, 18 Can, Cr, Cas. 1, 44 Can, S.CUR
331, that the meaning of the Tmpervial enactment and that of
art. 1019 are the same

A\nd in Ber v, Newlow, T Cro App. R 214, the convietion of
a hardened offender was set aside when it appearved that, upon
the verdiet being

given, some of the jurors recommended that

the prisoner should receive a specified kind of punishment whieh
was relatively trifling, and it was to be inferved that the jurors
had made the recommendation or request beeause the evidenee in
support of the charge was weal

By the Imperial Aet, the prohibition to make 5
directed only to counsel for the it the Jude ny
left free to make comment

By our Evidence Aet the Judge as well as counsel is |
bidden to make comment

Whether a withdrawal or veetification would he y o
effective when made by the Judge in respeet of his owy
than it would be in respeet of comment by counsel, is a ques
tion upon which ethieal refinement might he exereised in

definitely

What ean be said with certitude is that the purport of our
Evidence Aet manifests more solicitude for the interests of the
accused person, in including the Judge as well as counsel in the
prohibition

The Criminal Code, however, art. 1019, declaves the plain
rule that, though something not according to law has been done
the convietion is not to be set aside, unless ““in the opinion of
the Court of Appeal, some substantial wrong or miscarriage was
thereby oceasioned on the trial.”

With much deferenee to those who have expressed themselves
in a different sense, 1 eonsider that that does not mean the same
thing as the provision of the Tmperial Criminal Appeal Aet
above referred to. The latter enactment indieates that, upon
certain specified grounds being made out, the appeal is to sue

ceed ; otherwise it is to be dismissed, and adds the proviso “‘that
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the Court may, notwithstanding that they are of opinion that
the point raised in the appeal might be decided in favour of the
appellant, dismiss the appeal, if they consider that no sub-
stantial miscarriage of justice has actually occurred.”

This puts upon the Court of Appeal in England an inquiry
the opposite of that which arises under article 1019, because
it is a rule in English practice that onee it has been shewn that
evidenee has been illegally admitted or exeluded, the burden of
establishing that there has not been a mistrial rests upon the
party who supports the verdiet. The question for the Court of
Appeal in England would therefore be: ““Has the proseceutor
shewn that the prisoner may not have been prejudicially af
fected by the thing done not aceording to law?”’ But our law
says that, admitting the fact of illegality, the Court of Ap
peal is not to set aside the convietion unless in its opinion some
substantial wrong or miscarringe was thereby occasioned

It is for the attacking party to establish that there has been
a substantial wrong or misearriage I have no doubt that the
Parliament of Canada was willing to go farther and did go
farther than the Imperial Parliament in providing against the
quashing of verdiets, and I believe in taking an Aet of Parlia
ment to mean what it says

We are therefore, ealled upon to say whether, in our op
inion, a substantial wrong has been done to Romano or not in
view of the withdrawal of the forbidden comment. T consider
that there has been a substantial wrong, The effect of the eom
ment still dwelt in the minds of the jury notwithstanding the
withdrawal. 1t could not be otherwise. The prisoner was in
advertently subjected to the effeet of something which the law
forbade The case was not like Dickman'’s ( R. v. Dickman
(1910) 26 Times L.R. 640), where the comment related to an in
cident which eould be eliminated. 1t bore upon the heart and
substance of the ease

For that reason, and because of the weight to be attached to
the decisions in the cases of Corby, Coleman and Hill. T would

answer the questions in the affirmative and order a new trial.

LAVERGNE, J., dissented.

New trial ordered.
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REX v. PUBLICOVER
Nava Neotia Supre Court, Graham, EJd., R ] D
Ritehie, JJ. Maveh 27, 1915

1. INTOXICATING LIQUORS (§ 111 A—57 LIABILITY OF PURCHASER TAKING
DELIVERY FROM CARRIER-—PROIIBITED DISTRICY
It is not an offence under the Nova Seotia Ten ra et (1910
as amended 1901, 1 roof i bought i unty under
license to personally m the ex) company on its arrival

by railway at the to
clanses of that Aet are

of \et w ]
sending liquor or hring v 1 t 1 1
to the person or agent \ Mmon ey
person in the munici n “r
son carrying liquor for another at cither end of the transit 1t not t
the purchaser personally taking v fron ! 1
consignee of liguor hought in a licensed '

2. INTOXICATING LIQUORS § 11 190 SEIZURE AND DESTRUCTE NS

FEMPERANCE ACT
Where there is no rea T '

igned by rail from o leensed distriet t i unlicer
Nova Seotin is int I for sed ot f
personal use of the consignee, the seiznre of o n ihed

under see. 36, NS, Acts, 1011
it restored to the consignes

MorioN to quash a summary eonvietion under the Nova

Scotia Temperance Act

James A, MeLean, K., for defendant

J. A, Knight, K.C., and Arthur Roberts, K.C.. for the in
formant, contra

Granam, Ko By the Nova Seotia Temperance Aet, 1910
ch. 2, see. 30, as amended 1911, ¢h. 33, it is provided as fol
]H\\\.

“Every person who himself or by his clerk, servant or ageat
sends or causes or procures to be sent, or brings or causes to
be brought from any place in the provinee liquor to (or to b
delivered to) any person in any portion of this provinee where
part I of this Aet is in foree ' (exeeptions not material)’ shall
be liable to a penalty, ete.”

By seetion 33 there is a penalty upon any person for order
ing any consignment of liquor in violation of provisions in-
cluding section 9, which is the prohibiting section, in effect the
same as the provision just quoted.

See. 46, as amended, 1911, ¢h. 33, provides for a search war-

rant to search premises for liquor kept for sale contrary to the
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provisions of part I, and, if found, for information and sum
mons and a convietion and destruction of the liquor

By the Aet of 1911, e¢h. 33, see. 36, it is provided

1) Where any inspeetor finds liquor in transit or in course

of delivery upon the premises of any earrvier or at any wharf
warchouse or other place and reasonably believes that such
liquor is to be sold or kept for sale in contravention of the
Act, he may forthwith seize and remove the same

“(2) The same ‘if rveasonably believing that liquor in

tended for sale or to be kept for sale in violation of the

Aet, is contained in any vehiele or any publie highway or els¢
where, or is eoncealed upon the lands of any person

I'hen, when seized there are provisions for information and
summons to shew eause why the liquor should not be destroyed

By subsection (6) the elaimant or person mentioned in the
summons may shew that the liquor is his property and is not
ntended for sale or to be kept for sale in violation of the Aet.

And by subsection 8

If the magistrate finds that the elaim of any person to be

the owner of the liquor is established, and that it does not
appear that it was intended to sell or keep.such liquor for
sale in contravention of the Act, he shall dismiss the
complaint and order that such liquor be restored to the owner

The evidence shews that the half barrel of bottled whiskey
came by express from Halifax to Bridgewater. The defendant
himself went to the station, paid the express charges, and took

it away on his sleigh. The inspector saw it and required him,

opposite to the Bank of Commerce, where he was janitor, to
take it into the bank and it was opened there and examined.
The defendant said it was his own liguor and the inspector savs
in his evidenee, on eross-examination

1 did not believe it was for sale or to be kept for sale after
he told me.”’

And he seized it and took it to the courthouse and after the
trial there was a convietion for the penalty and an order for
its destruetion.  There was no pretence that he was in the busi-
ness of selling or keeping for sale or anything of that kind or

that this liquor was to be sold or kept for sale.
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The only peculiarity about the case is that it is contended
that under the Acts of 1910, ¢h, 2, see. 30, the defendant Harry
Publicover was a person who in the language of the convie
tion: “‘unlawfully did eause liguor to be brought to the said
Henry Publicover and is therefore lable.  That is, he was
bringing it, or causing it to be brought to himself. It is rather

off to speak of bringing a thing to oneself, or bringing it to be

delivered to oneself And eausing it to be brought, in that
sentencee, only means that the person is not to ““hring or cause
to be brought.”  (that is by himself or agent) to another per

son liquor from outside (but in the provinee) to a person in
the municipality which is under the Aet, 1f *“ person™ is inapt
to cover other than thivd persons where the expression **bring
or ““hrought’ or ““delivered to’" is used it eannot be extended
when the expression “eaused to be brought' in the same sen
tenee is used. | think it would hardly do to give the provision
such a construetion that a man would make himself liable to
the penalty and forfeiture if in travelling by train from Halifax
to Bridgewater he brought a bottle of liquor with him on the
notion that he was bringing liquor to himself or to be delivered
to himself

The seetion, 1 think, is aimed at the person or agent sending
the liquor by the carrvier to the person in that municipality and
also at the person carrying liquor or his agent at either end of
the transit, but not at the person receiving it from the earrvier,

There are other provisions and penalties for him, such as
selling or keeping for sale.  But 1 think there is not penalty for

the person receiving

t because these other penalties will in 99
cases out of a hundred cateh him.  And for the other case, as
where he is bringing it for his own use that right seems to
be preserved or respected by 1911, ¢h. 33, see, 36, sub.-s. 8 al-
ready quoted.

But further, and here the information, convietion and order
are very vague or altogether silent as to which provision or state
of faets the liquor was seized under. The transit had ceased;
perhaps it was in a vehicle. But whatever one of the provisions

it was seized under, it is common to all of them that it must

be liquor that was intended for sale or to be kept for sale. This

N.S
8 (
Rex
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is negatived by the evidenee and not alleged in the convietion
For if it was the defendant’s own liquor and not liquor to be
sold or kept for sale then if, as was probably the case, the magis
trate was going under 1911, ¢h. 33, see. 36, he should (under
sub-see. 8) have ordered it to be delivered back to the defendant

The eonvietion and order, in my opinion, must be quashed

with costs
Drvspare and Riremg, JJ., coneurred

Russen, J The defendant ordered a quantity of whiskey
from A. Monaghan to be sent to him in Lunenburg County. The
whiskey was forwarded by the vendor and taken possession of
by the defendant at the Bridgewater station of the Halifax

and South Western Railway, whenee it was transferred to the

bank of which the defendant is janitor. While defendant was
removing it from the bank to his house, it was seized by the in
spector who summoned the defendant to answer to a charge

framed under seetion 9 of the Nova Seotia Temperance Aet,
1910, and defendant has been convieted under that seetion for
causing the liquor to be brought to himself: See. 9 is as follows

No person shall by himself, his elerk, servant or agent send
or cause to be sent, or bring or cause to be brought from any
place in the provinee liquor to any person in any munieipality
in which this part *(of the Aet)’ is in foree other than to a
vendor appointed under this part, or a legally qualified phy
sician, chemist or druggist

No doubt the vendor in this case is liable under this see

1, and section 30, sub-see. 1, which uses the same language

in deseribing the offence and preseribes the penalty of fifty

dollars for the first offenee But it is contended that the de

fendant is not liable under either seetion and that the statute
as to the bringing or causing to be brought contemplates a case
in which the liquor is brought or caused to be brought by the
offender to some other person. I think this is a most reason-
able construetion

The construetion contended for by the prosecution would
subject to a penalty a person who came from Bridgewater to

Halifax, purchased a bottle of wine from a licensed dealer and
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took it home with him for his own consumption; beeause the

person’” to whom it is unlawful to eause the liquor to In
brought, is the same person to whom it is unlawful to bring it
Indeed it may well be avgued that it is a reductio ad absurdum
to speak of a person bringing a bottle of liquor to himself

It is obvious from subscetion (%) of see, 36, ¢h. 33 of the
Acts of 1911, that liquor may be lawfully held and kept in
places where the Nova Scotia Temperanee Aet is in foree for the
use of the person who so keeps it, - This subseetion, which is one
of a number of subseetions dealing with the seizure and fo
feiture of liquor enaets that

If the magistrate finds that the elaim of any person to he
the owner of the liquor is established and that it does not appem
that it was intended to sell or keep such liquor for sale in con
travention of the Nova Secotia Temperance Aet, he shall dismiss

the complainant and order that such liquor he restored to the

owner,”’

It seems to me that there w

re good grounds in the present
case for just such a finding and restoration.  The defendant

swore that |

¢ ordered and purchased the liquor for his own use
as a medieine; he made this statement to the inspeetor and the
inspector says that when this statement was made to him, he
did not believe the liguor had been purchased for sale, or was
to be kept for sale. The magistrate has made no finding on this
point, but has convicted the defendant simply on what he
understood to be the legal effeet of seetion 9

There is a seetion of the Aet of 1910 (see. 33) which seems
to make the defendant liable in this case to a penalty of fifty
dollars for ordering the liguor from the Halifax vendor, and
if that be the case it furnishes a very good reason why he should
not also be subjeet to a penalty for receiving the liquor so
ordered.

On the whole, T am inclined to think that the ease should
have been dismissed and that the convietion should now be

quashed.

Loxarey, J. (dissenting), for reasons given in writing, was

of opinion that the convietion was right and should stand

Conviction quashed.
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LEUSHNER v. LINDEN

Outario Supreme Con Lppellate Divisio Weredith, 0.0, ta
Wacla and Magee, JJ.\., February 8, 1915
1 APPEARANCE §l i SPECIALLY  ENDORSED - WRIT AFFIDANV T Goon
DEFENCE “UPON THE MERITS —SUFFICIENCY 0]

Fhe aflidavit necessary with defendant’s appearance to o specially
endorsed writ under Ont, CRO 1918, rule 56, must state that he has a
good  defene U the merits it s not suflicient that fondant
swears he has a good defence 1o the action

Voo Moreis, 15 OLLR, G649, followed

Arrear from the order of Ripprry, J.

G. F. Dyke, for the appellant.
J. R. Roaf, for the plaintiff, respondent

The judgment appealed from was as follows

Rivery, J. (at the close of the argument) :—To a specially
endorsed writ, the defendant entered an appearance, which has
been set aside by the Master in Chambers on the merits.  The
defendant now appeals

The Rule governing such appearances is perfectly clear and
precise, and does not admit of misunderstanding: *“ Where the
writ is specially endorsed the defendant shall with his appear-

ance file an affidavit that he has a good defence upon the merits

and shewing the nature of his defence, with the facts and eir-
cumstances which he deems entitle him to defend the action.

If the defendant fails to file an affidavit the appearance
shall not be received. . " Rule 56 (1) and (4).

By this Rule there are two prevequisites which must he found
in the affidavit 1) a statement **that he has a good defence
upon the merits;”" (2) the nature of the defence with its facts
The Rule has the foree of a statute, and must be observed. The
affidavit in this case reads, “*1 have a good defenee to this action.”’
That this is not a ecompliance with the Rule is conclusively de-
cided by Robinson v. Morris (1908), 15 O.L.R. 649, in the
King’s Bench Division. The same point was decided in the
Appellate Division by a Court of which I was a member—there,
indeed, under the circumstances of the particular case, we gave
the defendant leave to file a better affidavit nunc pro tunc.

Whatever the merits of the proposed defence may be, 1 do

go into them—they may be developed fully in an appli-
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which 1

stantively, for

cation,
permission to file a affidavit, ete
the plaintiff under-

takes not to proceed on his judgment until the 11th December,

proper

The appeal will be dismissed with costs

to enable such proposed motion to be made

The attention of the defendant having been ealled to the de-
feet of merit as well as of form, she must expect that any de-
fenee which she closely

may set up will e

serutinised and

rigidly dealt with
The Rule being specifie that the appearanee shall not be re
la

gool defene

that the afl

ceived without an affidavit, and

vit shall con

tain a statement that the defendant “*has a upon

the merits,”” officers should not reecive an appearance unless the

affidavit does eontain that statement, It is, perhaps, not to b

expected that they will pass upon the sufficiency of th

leged to constitute a valid defenee: but they mav and should

see that the affidavit is not defeetive in form

Tue Covrr dismissed the appeal with costs

Lppeal dismissed

} I | 5 3
\ t Neotia Nupreme Court, Townshend, CJ.. Graha E.. a /]
and Drysdate. J.J. March 9, 1915
1. Trusrs (§1 D21 SUBSCRIFTION AGREEMENT—DESCRIFTI ¥ PAR
TIES—DPRESUMPTION
On a share subseription agreement with a firn f st hroker

deseribed  as trustees but without further disclosur it nst
whereby certain others ealled the subserilers veral purchased the
number of shares to which ecach had <ubserily in a eor Nl
ject to the NS, Companic it is not to be presumed that the
stockbre r are acting in t for the mpany itself if 1t VT
ment s eonsistent with it mad n trust for t 1 indd
associate underwriters re 1 ihseription below par would b
subject to attack if the same wer i original allotment

2. CORPORATIONS AND coMPANTES (§V E—217 APPROPRIATION ' I

SCRIBERS—SALE RBY BROKERAGE  FIRM—NALIpITY SUME
Where a eompany is anthorized by law to appr priate \ m

mission to subseribers 10 per cont. of what it should otherwise have
in its treasury as ecapital devived from subseriptions, and o <ale at
7 r eent. unt by a brokerage firm is attacked as ill 1. but
there is no evidence to v that the broker is aeti ¥ the eon
pany, the Court ma ume that such method has vlopted
under which the br might lawfully become entitled to the <t

which he is s by

eeir
seriber under an
Russell, J.,

himself beeoming the
appropriation of ten per
E.lL)

wiginal su

nt. eommission Per
and Graham

14—21 LR

reserve leave to the defendant to make sub-
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Arrean from a judgment of Longley, J., in favour of the
plaintiff on a promissory note

J. W Murphy, for defendant, appellant

W. . Macdonald, for plaintiff, respondent

Sig Coagees Towssnesn, Cdoi—1 have had some diffienlty
in reaching a conelusion in this case and was disposed to order
a new trial, 1t was elaimed by defendant that the note was void
for two reasons. (1) That it was given for stoek issued and sold
in the formation of the capital of the company below par and
therefore illegal, and that plaintiff being one of the direetors
must have been aware of the faet,  And (2) that it was by rea
son of the fraudulent representation made to defendant on
giving the not

As to the first objection it was left in some doubt whether
Wetherby in selling was acting as trustee for the company o
was acting as trustee for others who had already acquired the
sharves, It is not to be assumed without proof that he acted

for the company and thus did an illegal act. It was on this

point 1 should have preferred further evidenee At the argu
ment a new trial was suggested to defendant’s counsel which he
deelined As to the question of fraudulent representation I
do not think the evidence sustains this ground.  As the majom

ity of the Court is of opinion that the appeal should be dis

missed 1 do not feel strong enough in my own view to dissent
Granaym, B, conenrred with Russenn, o

Russevy, o The right of the plaintiff to recover on the
note for which he certainly gave value in hard cash is dis
puted on two grounds. First, that the note was made on an
illegal consideration, being given in payment for shares pur
chased from the company, and to be allotted to him in effeet by
the company without their receiving the full par value of the
shares; secondly, that the prospectus on the strength of which

«ribed for the shares contained untrue re-

the defendant subs
presentations, 1 either of these grounds can be sustained it is
undoubtedly the law that the burden is thrown upon the plain-

tiff to shew not ouly as he has done, that he gave value for the
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note, but also that he was ignorant both of the illegality of the
consideration and the misrepresentation in the prospeetus or of
whichever of these faets has been established AL that the
learned trial Judge has told us about the matter is that he has
given full attention to the authorities eited on behalf of the

defendant and has come 1o the conclusion that the defendant

Stanford has no defenee to the action I should like to have
known mueh more than this.  First, as to the alleged misi pre
sentation, it is contended that it was a false statement on the

part of the promoters to say that the company had heer

neory for t i wiris
in M tus
1 n n th | n ]
" P Wl up | |

I'he prospectus then names the wionus places th respect
to which sueh arvangements have been mad It is this state

ment with reference to the alleged arvangements so made that
5 attacked as being untru I have read the evidenee earefulls
without being able to discover wherein the statement is not in
aecordance with the facts. It is, | assume from the argnment
true, that in many of the places named no businesses were estab

lished or taken over dut it is not thereby shewn that arrang

ments may not have been made which gave the vight to take over

businesses existing in every one of the places so named. It

secems to me that more light would be needed on this point before
it would he possible to say whether the representation was tro
or fals As the case stands | think 1 should have to say that
the burden of shewing it to have heen untrue which rests upon
the defendant has not been satisfied

The defence founded on the illegality of the consideration,
i my opinion, also ealls for further light.  Under the Aet of
1912 a company ean appropriate in commission to subseribers
ten per cent. of what it should otherwise have in its treasury
as capital derived from their subseriptions.  The agreement
between the broker and the various subseribers is well within
this margin, but the contention is that the seven and a half per
cent, which the eompany is losing on these allotments is not a

commission, and therefore not authorized by the Aet of 1912 (ch.

Borpr
STANFORD

Sir Char

Townshend. 0.3
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15 see, 19 That 1 do not know, There is nothing in the
evidenee to shew that the company may not have agreed with
the broker, or with some person unnamed for whom the broke
is trustee, to sell its stock on a commission of ten per cent., thus
enabling the proposed original subseriber to make a profit of
two and a haltf per eent. on the shares he offers to the publie
There is no evidenee, in other words, to shew that the broker

is acting for the company in selling the shaves at less than par

If such a proeceeding would be ille it must not be assumed

hecause the broker deseribes himself as acting in trust, that he
must be a trastee for the company.  If a mode can be suggested
in whieh the broker could have become lawfully entitled to the
stock which he is agreeing to sell, it must, T think, be assumed
that this method has been adopted, unless there is evidence
which I have been unable to discover, that an illegal method has
been resorted to. The case is one which involves hardship to
one or other of the parties. 1 doubt if we have all the light on
the matter that could have been afforded, but on the record
as it stands I cannot see that the defenee either of illegality or

of misrepresentation has been sustained

DryspALE, o This is an appeal from the judgment of My
Justice Longley in favour of plaintiff against the defendant as
maker of a note for $925. It seems this note was given by defen
dant as part payment for some stoek of the Canada Food Com
pany under an agreement appearing at pp. 9 and 10 of the ease
This note was cashed or discounted by the plaintiff.  That is to

say, the note was made and given to W, H, Wetherby and o

hy that firm endorsed, and at the instanee of Mr. Wetherby, o
of Wetherby and one Burgess, negotiated by procuring its face
value from the plaintiff.

The defence argued before us is, first, that the note was
given as part payment of a subseription for stock of the Canada
Food Co., an incorporated company, such subseription heing
illegal in that the said shares were to be issued at a diseount
and secondly, that the prospectus of said company econtained
false and misleading statements that indueed the subseription

Other than the agreement between Wetherby and (o, appearing
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at pp. 9 and 10, and what is alleged to be the prospectus of the

company on pp. 11 to 14 of the case, ther

is nothing to throw
light on the original

transaction or to support the defene
set up

The first answer made by connsel for plaintift 1o the points

raised, is that plaintift is an innocent holder of the note fo

value without notice of any illegality and without notice of any

thing false or misleading

n the so-called
said that plaintifft has not pleadd

prospectus. It is
d this position hut 1 think the
plaintiff’s position in acquiring the note for value was fully
gone into at the trial without any objection as to pleadings and

uny point as to want of pleadings is not now oper Of conrse
if the plaintiff acquired the note for value

Wing ims curreney

without knowledge of any illegality or fraud in its ineept

ption
the answer here attempted by defendant is of no avail.  The
burthen is on the defendant on the points raised.  Let us o
amine the questions raised in point of time First he savs that
the prospectus contained a  fraudulent or false  statement
in that on its face it alleges that the Food Co. has been incor

porated for the purpose of acquiring and operating the grocery

business of two named firms, also the establishing of eertain

stores in various towns, arrangements having been made with

the most progressive and up-to-date retail businesses in the

provinee, It is now said that the words under-scored was a false

and misleading statement, but 1 find absolutely no evidenee in

proof of such an allegation.  For all that

appears in the ease

these words may have been quite consistent with proof.  This

was the only attack made upon the prospeetus in the argument

before us and 1 think it was without support in the proof

On the other point, namely, illegality, in that it is alleged the
subseription was for sharves at a discount, we are left in the

without the position of Wetherby and (‘o

case
being diselosed, and
in short, without any proof as to the allegation other than a
reference to r. 2. the agreement on pp. 9 and 10,
Wetherby and Co., and the

between

fendant. It appears that defen

dant signed this agreement putting opposite his name 25 shares

nnder the heading: ©* For publie issue,” and under the amount

N.§
S0
Horn
STANFORD

Drysdale, J
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column, $2,500.  The document purports to be an agreement

between Wetherby and Co., trustees of the fiest part, and a

number «

{ people who become parties thereto called *the sub
seribers It provides for the delivery of certain shares of
the preferved stock of the Food Co. at 920 and eertain shares
of ordinary stoek of that company as a  bonus Who are
Wetherby and Co. trastees for!? We are asked to assume that
they are trustees for the Food Co., and to treat this doenment
as an apphication by defendant to the Food Co. without any
evidenee being offered as to their position and without any ex
planation or diselosure as to the eivenmstances under which this
agreement was made It was suggested on the argument that all
the facts should be diselosed and the true situation presented
and with this in view a new trial was suggested by the learned
Judge presiding, hearving the argument. Counsel for the plain
tifl offered promptly to agree to a new trial for the purpose of
a full diselosure of all the faets. This was objeeted to and re
fused by counsel for defendant who insisted that, under the
prool as it stands, the case for the defenee is made out and the
argument procceded leaving nothing on the point under con
sideration but the bald agreement on its face. We know Wethe
by and Co. are stoek brokers, and if this agreement, on its
faee, is consistent with an agreement for themselves in trust
for themselves and their associates who underwrite and handle

tocks, 1 do not think we should presume that they

e acting
in trust for the Food Co. Fraud or illegality is not presumed
but requives to be proved, and I do not think this barve agrecment
on its face ean be pointed to as proof of the illegality relied
upon. b am of opinion the defendant has failed in the proof in

his allegations both as to the prospeetus and as to alleged wllra

vires acts of the company in the issue of stoek
I think the plaintiff as the holder of the note in due course

for value must recover and would dismiss the appeal

Appeal dismissed
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COOK v. CANADIAN COLLIERIES

British Columbin Court

of App Wacdonald, € . Drving, Ma o4
Gallihe and Mel’hillip ' B ' A £ Y
1. Rameways (§11D 30 OPFERATION — COAL COMPANTE Derecrive Al
PLIANCES,
\ conl company Iv on i | in con
nection with its mn ' lwa it !
freight may properly be fowmd n ' \
v clink and pin upling long aft ' ion
safer and meth It l '
jeet 1o the Iway A [ L

Fralick v, GT.R., 43 Can, SO 490, 10 Ca | (
Vo COPR, AT Cang SCR, G634 18 DL 93, ref

Arrvean by defendant from judgment of Clement, . Statement

Waclean, IK.C., for appellant, defendant
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Macponarn, Col AL agreeed in dismissing the ap

Macdonald
CJA,
Ivving, J A, dissented T
Yissenting)
Martin, J.A After a caveful perusal of all the evidenee Ld
I am satisfied that the learned trial Judge was justified in the
view he took of the facts and i sueh case no legal diffienlty
exists to prevent the plaintift’ from holding the judgment entered
in his favour. The appeal, therefore, should be dismissed
Garvaner, J.A I wonld maintain the judgment of the  Gebiver, 3.4
learned trial Judge
While this is not an incorporated railway company, and the

provisions of the Railway Aet, RS.C0 1906, ¢h, 37, see. 264
sub-see. (¢), eannot be invoked, vet the defendants are operating
o orailway eareying passengers and freight and exposing their
workmen to the same dangers as any duly incorporated railway
company. The link and pin coupling is now a thing of the past

in Canada on all operating rvailways, parliament in its wisdom

owing to the attendant danger to employees, having seen fit te
legislate abolishing it

It has been so long recognized as dangerous, and as for a
considerable number of years safer and better appliances have
been in vogue, T hold that the failure to adopt these appliances
and to eontinue the antiquated system to the greater danger

of its employees is a negligent aet on the part of the defendants
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It may be said that it is hard to draw the line in such a case
and while on ordinary logging roads as we understand them in
this provinee, or in underground workings in mines it might
not be reasonable to exaet the same degree of modern equipment
vet parties operating as the defendants herve are, should, 1 think

be held to be negligent.,

McePrinars, J.A This is an appeal from the judgment
of Mr. Justice Clement in a negligenee action—the learned trial
Judge was sitting without a jury—and in giving a considered
judgment has, by his findings of faet, held that the defendants
were guilty of negligence and absolves the plaintift from any
contributory negligence. The evidence admits of these findings
of faet, and, in my opinion, no such ease has been made out
upon this appeal—which would warrant their disturbanee

The couplings in use were certainly not of the most modern
kind—hat it could not be said that this alone would constitute
lability-—yet there must be a time when the more modern
ippliances should be adopted. When we have the almost ohsolete
couplings and a defeetive system as well, and the non-enforee
ment of rules of safety—if any such really existed—a eom-
plete ease is made out of negligenee for which the appellants
must be held to be answerable.  The eases which, in my opinion,
support the conelusion to which 1 have come—upon this appeal

are Fralick v. G.T.R. Co. (1910), 43 Can. S.C.R. 494, Mr
Justice Duff, at pp. 519520 Stone v, C.P.R. Co. (1913), 47
Can, S.CR. 634, 13 DLR. 93, It is true this case to a large
extent goes upon statutory duty—but My, Justice Anglin, at

p. 108, said:

\ finding of negligence on the part of the defendants probably in

volved in the finding of sueh a defeet: but o findis f

stigenee Is not
requisite where a breach of statutory duty Mising t iniury eomplained
of has been established

It is a ecase, however, that s most instructive upon the
question so strenuously advaneed in the present case—that the
plaintift was guilty of contributory negligenee, and 1 would
in particular refer upon this point to the judgment of Mr, Jus-

tice Anglin; and Carrigan v. Granby (1909), 16 B.C'R. 157
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I do not find it necessary to express an opinion upon the ques B.C

1 tion as to whether the appellants are subjeet to the Railway C.A
t Act (RS.B.C. eh, 194 The appeal therefore should, in my Coox
: 00K
opinion, be dismissed
Appeal dismissed, 1‘.-:.'\|\|I;:r\o\~
t DONALDSON v. ACADIA SUGAR REFINING CO

| Nova Secotia Supreme Court, Sir Charles Townshend, 0., Graham, E.J
Longley and Ritehie, JJ.  March 9, 1915

1. SueeinG (§ T—1)—Moror Boar —NEGLIGENT NAvigaTion  CGrarvrmon
M PASSENGER— Liantnimy
Negligenee of a gross deseription must be proved in an setion for
damages founded on negligent navigation resulting in injury to a pas
§ senger carried gratuitously in a motor boa

Moffatt v. Bateman, L.R. 3 P.C. 115; Nightingale Union Ce

35 Can. S.C.R. 67, referred to
2. SHpPING (§ I—1)— NEGLIGENCE— SKILL OF SEAMEN

While the law requires that a scaman shot
of mind and ordinary skill, an act or omis
peril, which contributes to a collision is not aetic
tthough it turned out to have been the wrong thin
sented his best judgment at the moment of the emergeney

Lexhibit ordinary presene

fon, in a moment of great

\rrean from the judgment of Russell, J., in favour of d S
fendants in an action claiming damages for negligence on the

part of the servants and employees of defendants by resson

whereof one Robert 8. Donaldson was alleged to have lost his
life. The action was brought by plaintiff, as father and adminis
trator of the deceased, on behalf of himself and the wife and

mother of deceased

James Terrell, for plaintiff, appellant
W. A. Henry, K.C., and J. L. Ral

respondents

ton, K.C., for defendants

Sk Coarces Towssnesn, Ol As [ understand the evidence  sic .
in this case, there was no negligenee on the part of the * Mikado,” it
and, secondly, if there was any, the accident, in my opinion, was
due to the negligence of the deceased, Donaldson Donaldson
was a sailor, and presumably understood managing the helm of
the boat so as to give it proper direction and keep out of the
way of other vessels. It is quite clear he was steering the motor
boat, while Morrissey was engaged in fixing the engine, and that
he was at the wheel just before the collision took place. It must

have been he who suddenly changed the direction of the motor
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boat in a southerly direction down the harbour, apparently in-
tending to cross in front of the ** Mikado,” which resulted in the
collision. I do not go into the mass of evidence on the sub-
jeet, but simply give an extract from Captain John Blakeney's
evidenee deseribing just what occurred.  He says:

I eame down the harbour on the usual course for the Woodside Refinery,
and when I got down pretty well to the lower end of the Woodside Refinery
wharf 1 noticed this motor boat by the bow of the little schooner that
was lving to the north end of the new breakwater, and I saw she started
to come ont.  She came out from the bow of this vessel, and he started
up to the corner of the refinery wharf, as, I suppose, going to Hulifax. He
was going in that direction at that fime I watched him on what would
be four points on my port bow, 1 started then to haul up alittle, but keeping
vell down, to give him lots of room between me and the wharf. 1 gradually
hauled in, starboarded my helm a little slowly All of a sudden I noticed
the motor boat changed her course in a southerly direction down the har

bour. Just as soon as possible 1 rang the bell to stop the engine. 1 saw

there was going to be a collision. 1 could not get clear of it

At the same time I righted my helm.  In a few seconds we struck about
two feet from his stern

\gain, he says:

If he had not changed his course T would have cleared him, and he
would have gone elear of me I Kept him on my port bow all the time,
just about according as he was going. 1 was going to pass round his stern
Next thing I saw he threw his wheel hard a starboard and eame right round
to my bow and started to eross me I'hen 1 stopped my engines

That this is a substantially correet account of what took place
and the position of all parties just before and at the time of the
collision is not disputed.  In the words of the defendants’ eighth
defenee

When the said motor boat left Woodside on the said oceasion, the said
steamship “Mikado™ was approaching the wharf at Woodside on a course
practically parallel and opposite to that of said motor hoat.  The said
motor hearing four points on the port bow of the steamship “*Mikado
These relative positions were maintained until the bows of the two boats
hiad overlapped, when the course of the motor boat was suddenly directed

to port, and the said motor boat crossed the bow of the said steamship

“Aikado,” and, although the engines of the said steamship “Mikado™
were stopped as soon as the said change of course on the part of the said
said deceased

motor boat took place, a collision occurred by which the
wus precipitated into the water and drowned

Surely the person who in this manner suddenly brought the
motor boat in front of the steamer is to blame and responsible
for the said accident which occurred, and that deceased did it
can admit of no doubt, as Morrissey, the only other person in

the boat, was engaged at the moment with the engine,
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Now, it is not necessary for me to go into the evidencee on
this point more in detail, as it is clearly a correet account of
just what oceurred, and, if <o, there can be no doubt that the
proximate cause of the aceident was the deceased’s own negli-
genee,  Even if it be admitted that there was negligenee on the
part of the *“Mikado,” the deceased’s own conduet and action
in this respeet would relieve it from liability

Now, for a moment let us examine in what way it is contended
that the “Mikado™ was negligent. There are three specifie
reasons given—that is to say, her speed was greater than the
regulations allowed—she did not give the blasts indicating her
intended direction, and that a sufficient look-out was not kept
A5 to the look-out, it seems to me clear on the evidence that
a good look-out was kept.  One has only to read the captain's
evidence to realise that he was keeping a eareful look-out; that
he saw the motor boat when she started out, and watched her
movements until the collision oceurred, and did all in his power
to avoid it, or, at any rate, to minimise its effeet when he saw
it was inevitable.  If he had had a dozen men on the look-out
the aceident would not have been prevented, in view of the
sudden change of direetion in the motor boat.  So as to the
blasts.  If he had given them all the way aeross the harbour,
it could have made no difference.  The direction of the motor
boat north and the parallel direction of the “Mikado™ itself,
if kept, enabled the two vessels to pass each other with abun-
dance of room to spare.  There was no necessity for blasts, as
before the aceident occurred they had taken their direetion.  In

fact, some witne

s say their bows had overlapped when the
motor boat, without warning, suddenly changed its direction in
front of the “Mikado.”

So as to the speed at which the * Mikado™ was going—it had
no possible connection with the aceident.  If the “ Mikado™ had
been going at half the rate she is said to have been going, she
could not have stopped in time to save the collision brought
about by the deceased’s own act. It is very simple to  peak
of such matters as speed, blasts and look-out, but we must look
further and ascertain whether any one of them, or all combined,
brought about the secident, and must not overlook the faet that

the whole situation was brought about in a few seconds by the
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leceased’s own aet, or, if not, by Morrissey’s, which was the
proximate eause of the accident. 1 have already said that, in
my view, Morrissey was not to blame for changing the direction
f the motor boat and that deceased was,

I agree with the learned trial Judge, not merely in all his
veasons, but in the conclusion at which he arrived, and think

this appeal should be dismissed with costs

Granan, EJ Donaldson, the deceased, was drowned in
Halifux Harbour owing to a collision between a motor boat, in
which he was, as a favour and at his request, a passenger, and
v tug, the “ Mikado,” of 29 tons burden, in the use of the Aeadia
Sugar Refinery Co

Lis father has sued for damages that company and hoth the
owner of the motor boat and Mr. Alexander Morrissey, the person
in charge of her, a superintendent of building construetion at
the Woodside Refinery, on the Dartmouth side of the harbou
and with which he went and carried the men to and from th
worl

First, I am of opinion that the action of the motor boat w:
the proximate eause of the collision. 1 take the finding of (h
learned Judge, and he appears to have adopted the testinon
'|I

tso the testimony of Morrissey, who was in charge of the moto

of Captain Blakeney, the master of the “ Mikado,” and 1 t

Foat, as given at the coroner’s inquest, the same day, and

the marine investigation And if those are taken, 1 think the

motor hoat was elearly responsible for the collision.
I'he *Mikado™ plies between Richmond and Woodside Re
nery, and she was on this oceasion coming to their wharf, anl
pass on the seaward end of it and then go in aloneside
he was coming down the harbour, about to go into the whaf,
the master, who was at the wheel, saw the motor boat lving
aloneside or just easting off from a schooner lying along-ide «f
the Freakwater on the refinery premises also, but to the south-
vt of this wharf., She was going to Halifax apparently.  She
had

tiller was knocked off the rudder head, and she went alongside

ted from the breakwater a few moments before, hut her

the schooner, in order to fasten that, and she did so. Inme-
diately she started, Morrissev discovered that one eylinder alone

was working, and that lefe nim going but half-speed  De left
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the wheel and got down to look after the engine.  He savs (this
is on the marine examination

I was regulating the gasoline, to get the other engine working, and
Donaldson says here is the “Mikado™ going to run into us. W were then
two or three lengths from the “Mikado I took the wheel and turned
the wheel, and just then the “Mikado™ struck us. Q. How did you turn
vour wheel? A, At the moment 1 judged the “Mikado' was turning to
come into the doek and 1 turned the wheel 5o as to let her go in. Turned
it 80 she would go to port, but, instead of that, the “Mikado was not
turning. Q. You mean to say you made allowanee for the “Mikado's"”
swinging” A, That she was swinging

Now, his testimony as given at the inquest is to the same
effeet

After repairs to steering gear, we started out again,  While oiling
engine, the boat cireled around, and before T noticed the “Mikad she
was about twenty-five yvards away. 1 then shifted my course, in order

to avoid a collision, but it was too late to do so. At that moment Donald
son said to me, “We are going right into the ‘Mikado I'he “Mikado
k of
my boat and when the “Mikado” struek us he fell overboard under the

“Mikado's"" side

then struek us on the starboard bow.  Donaldson stood up on the ¢

Before passing, I think the Admiralty practice of the parties
filing at the very first moment a preliminary act stating the
material particulars of a collision is a good one.  In the absene
of that in such an action as this, this very early statement made
on the same day is important.  Now, from first to last, Morrissey
will not say whether he asked the deceased to look after the
steering or that the deceased did so while he was engaged at
the engine, and this may be called frankness, if frankness con-
sists in not saying one thing or the other. It is true there is
a witness or perhaps another, who says that the deceased had
his hand on the wheel, but whether that witness took for granted
that the dec

is another story. Of course, he was right by the wheel. He

«d had taken the wheel during this period or not

would be in that boat any way. The evidence of the master
of the **Mikado' has been the same throughout. Coming down
the harbour he was about 150 or 200 vards to the westward
of the wharf. He noticed the motor boat alongside of the schooner
starting out. Thinking, as was the fact, that she was going to
Halifax, he kept on a little more than usual, to give her more
room and go round her stern.  Then he starboarded a little to
go into the wharf, his destination. This was known to be his
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destination by the person in charge of the motor boat. He
} < says

|>».;\||-~n»\ All of a sudden I noticed the motor boat had changed her course in a

4 southerly direction down the harbour. Just as soon as possible 1 rang
ACADIA the bell to stop the engine I saw there was going to be a collision. |
SUGAR could not get elear of it. At the same time 1 righted my helm.  In a few

REFINING  goconds we struck about two feet from his stern. 1 suppose my stem struck
o his boat on the starbourd sid

: Graham, E.J Simson Hutt says

Q. When first did you see him? A, When she left the breakwater
Q. What did she do? A, 1 turned to attend to my work and 1 did not
- notice. Q. What did you see? A, I saw her as she swung in front of the

Mikado Q. Which way did she swing”? A, She swung to the left

Morrissey savs

Ao 1 oassumed that the “Mikado™ was coming in on the face of the
wharf, inside or outside I did not notice where 1 was in relation to the
wharl. Q. What did you do? A, 1 did not know whether we conld avoid
the collision, but I thought we could allow the “Mikado keep on turning

i my boat to keep on turning

She really tried to cross the “ Mikado's™ bow. The deceased
fell overboard. 1 think that Morrissey was in fault first attending
to the engine then and not attending to the steering until they

B were 25 vards apart and then giving his boat the wrong hehn.

There

s a contention that the “Mikado” was going at too
great a rate of speed and had no look-out. She was going at
eight knots.  She had four hands in all—a deck hand and two

men in the engine-room, besides the master. With the master

in the wheel-house was Mr, Mackenzie, the manager of the

Fo

N s

sugar refinery. It was a clear day on Halifax Harbour. The
master, as usual, was steering, and he can keep a perfeet look-
out ahead. There was no better position for another look-out
suggested, and one would say that more would not be required
on a tug or steamer of that size on the harbour. The deck hand
was aft.  No one would say anything about the speed, I suppose,
but it appears there is a harbour regulation that above George's
g Islund the rate of speed is to be five miles an hour, and I suppose
5l this may be said to be above George's Island. But the reason

of the rule is, no doubt, for the avoidance of danger by ships

backing out and going into the numerous docks on the Halifax
side, and the Woodside Refinery was altogether out of Halifax
Jurisdietion and is a very quiet and secluded place.

But 1 am of opinion that neither of those things was the
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proximate cause of the collision.  They were remote. The eecen-
tric conduet of the motor boat might take anvone by surprise

In Tuft xv. Warman, 5 C.B.N.S. 573, 585 ( Exchequer Chamber),

I Judge (Willes, J.) told the that if the absence of a
look-out igence on the part of the plaintiff, still, if the defendant
so had mnd, nevertheless, insisted inoa cour that would in
flict an injury, he would be liable though the intiff had no ot
for that would not be the direet eause of the injur that to sav. would
not he cause without which the injury would not have happened

It is also contended that the ™ Mikado™ should have signalled
two whistles when she starboarded, to indicate to the motor
boat that she was about to do =o. In starboarding her heln
she was taking the course she was expected to do by the motor
boat.  She had to turn into the wharf and she had to avoid
the breakwater ahead of her and the schooner lving there I'he

master suvs

I started then to haul up a hittle, but keeping well n, to g I
lots of roum between me and the wharf I gradually hauled in
starboard: my helm a little stead Al of a sudden 1 noticed the motor
bouat changed her course in a southerly direction down the harbour

That was the latest eause— the proximate eause

Now, as to the signals.  That depends on the construction of

the rule.  The master says
Q. Why i ov not sound your whistle A. When I saw the motor
boat coming she wos going clear of me and 1 keeping clear.  When she

left the breakwater we were not meeting end on. He was about four points
on my port bow

I adopt the construction that was given to the rule in The
“ Bellanoch,” [1907] P. 170, by Lord Alverstone, C.)., and Kennedy,
L.

I'he * Mikado" was starboarding to go into the wharf, her
destination: not starboarding in relation to the motor boat If
it was the latter, she would have to indicate it to her.  In other
words, she was not taking a course regularly authorized by the
rules,  Of course, she was in sight of the motor boat, but she
|

It is only when the ships are in such a position that it is necessary

was in sight of many vessels, no doubt, in Halifax Harbour

for one to take a course in respeet to the other.  Then she must
notify the other )

Lord Alverstone, C.1., p. I81, says
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NS. It is true that art. 28 refers to the signals being given when vessels

8.0 are in sight of one another, but the words immediately following, “in taking
{ L

any course authorized or required by these rules,” shew that it does not

Doxarpsox mean in sight at any distance, but in sight with reference to the manoeuvres

" which a vessel is authorized or required to take having regard to the other
ACAnIA vessel approaching for the purpose of avoiding collision
SUGAR : .
4 REFINING And Kennedy, L.J., p. 195
< Co.

I am not at all desiring to put a narrow meaning on the words, “autho

Vil " vized or required,” but authorized or required must surely relate to some
b Graham, E.J.

action affecting the vessel's course at the period at which, according to the

doetrine of the “Beryl,” 9 P.D. 137, a careful and competent seaman ought
to act in order to avoid risk of collision, for then he is authorized to act
und, if he actg, he ought, under this rule, to notify the manoeuvre to the
other vessel in the preseribed way

Further, in my opinion, the want of the signal had no bearing
on the accident.  All that could be contended for was that the
two whistles would have arrested the attention of those on the
motor boat.

But they knew of the presence of the ** Mikado,” and that
he was to go into the wharf

In The * Bellanoch,”” on appeal, [1907] A.C. 269, 270, Lord
Loreburn said

I'he master of the “Canning”” knew perfeetly well what was the course
of the “Bellanoch™ and what her manoeuvre was, and the whistle could not

have told him anything he did not know already and could not have affected
his action

I think the case against the * Mikado” has failed. In my
opinion, therefore, the “Mikado™ should be dismissed from the
action

Now, as to the motor boat. The question is whether she
has been guilty of such negligence as would entitle a recovery
against her for the death of the plaintiff.  The difficulty is that
the deceased was being earried gratuitously, I ecannot distin-
guish this case from the case of Moffatt v. Bateman, 1.R. 3 P.C",
b3 115, There the defendant was driving the plaintiff gratuitously
in a carriage to his work. Lord Chelmsford held that in such
a case the defendant would only be liable if there was negligenee
of a gross deseription. 1 think this eannot be said to be “negli-
genee of a gross deseription,” and, if it was, the deceased, who
was a sailor, was participating in it.  This precludes his recovery.
The action must, I think, be dismissed.

Longley, J., ; i
3% i Loxarey, J.:—In this case I do not consider that grounds

sufficient to justify an action can be established against any of
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the parties herein. The one was a steamship and the other was
a tug or motor boat, and the whole space in time in which any
likelihood of collision took place could not have exeeeded thirty
seconds.  The motor hoat was proceeding in her ordinary way
from the wharf at the sugar refinery and the steamer * Mikado”
was steaming in her usual course to her wharf on the Dartmouth
side.  The motor boat, which only a few seconds previously was
going directly past her, suddenly turned round and headed so
that she was underneath almost opposite the bow of the ** Mikado,”
and the only thing that it was possible for the “Mikado” to

do was to starboard her heln, so as to make the contact bhetween

the two as trifling as possible, which he suceeeded in doing, and
the boats met without doing any particular damage to one or
the other, and, therefore, T hold that no blame and no visible
ground of complaint can be made against the action of the
“Mikado™ in any case

The plaintiff has also brought an action against the Anglins
who owned the motor boat, and against Morrissev, who had
charge of her, and it becomes necessary, therefore, to look into
the matter carefully and see what relation Donaldson, on whose
behalf his father is lnrm;_r‘mu this action, stands in regard to the
matter,

Donaldson, who was killed and for whose benefit this action
is brought, asked to be taken to Halifax in the motor boat.  The
defendant, Morrissey, who was solely in charge of the motor boat
then, was not inclined to take him, but finally agreed to his going
on board. Morrissey knew at this time that he was a sailor
and aceustomed to handling boats.  The instant that Morrissey
began to get under way from the wharf at Dartmouth he found
there was something the matter with his engine, and he pro-
ceeded at once to deal with it, a matter of about thirty seconds,
leaving at the same time Donaldson, who is shown by other
witnesses to have been steering the boat, sufficiently near and
with his hand on the wheel to have steered it as he wished.  In
thirty seconds from the time that Morrissey went to see about
the engine, the motor boat had, by some means or other, turned
round at once on her course and was immediately under the
bows of the “Mikado.” Donaldson leaped then on to the deck
and Morrissey followed him.  They both attempted to jump on

15—21 b.L.R.
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board the * Mikado,” Morrissey suceeeding and Donaldson fail

ing \lthough efforts were made to ¢ his life, they failed

and he was drowned

In such ease it is elear that the owners of the motor boat
the Anglins, are not to blame and ean be ruled out of the action
entirely.  Whether Morrissey was to blame or not depends upon
one or two ecircumstances, which can only last thirty seconds
Was Donaldson in charge of the boat for thirty seconds? 1f so
he has no remedy, beeanse it was his own negligence and mis-
management that led to her destruetion.  If he was not minding
the boat and was looking on and informed Morrissey about four
seconds before the boat struck that they were going into her
one cannot see or comprehend that he, an experienced sailor

should have allowed any such thing to happen Morrissey's

boat was aimed to clear the other bevond all doubt and was

proceeding in that dire when he went to fix the engine

25 or 30 seconds

and while he was fixing the engine for about
the danger occurred

I'here is some attempt made at the present time to make out
that there is no difference between *gross negligenee” and negli-
genee that is not gross, but 1 think that it will require a large

rd Morrissey as careless in

exercise of the imagination to
that degree that he would sacrifice his own life and every person
on board his boat by simply attending to the matter of the

engine for a question of twenty-five seconds, 1 do not think,

therefore, that any aciion will
Mikado.’

In my opinion, the appeal should be dismissed

ie against the eaptain of the

Rircuie, J Robert S, Donaldson was drowned in Halifax
Harbour on June 7, 1913, in consequence of a collision between
the steamer ** Mikado,” owned by the Acadia Sugar Refinery
Co., Ltd., and a motor boat owned by Anglins, Ltd. The plain-
tiff is the father acd administrator of Robert 8. Donaldson, and
brings this action on behalf of himself and his wife, Sarah Donald-
son, the mother of Robert 8. Donaldson.  The motor boat was
in charge of the defendant Morrissey,  Negligence is the basis
of the action, and it is charged against the three defendants, the
\eadia Sugar Refinery, Ltd., Anglins, Ltd., and Morrissey.

I deal first with the case Anglins, Ltd., the owners

against
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of the motor boat.  The negligence charged against Anglins, Ltd
is said to consist of putting Morrissey, an incompetent person
in charge of the boat, and it is further said that the negligenee
of Morrissey caused the aceident.  If Morrissev was an incom

petent person, I do not find any evidenee «

hing that Anglin

Ltd., knew or ought to have known it.  But for the purpose
of dealing with this branch of the ease, and for this purpose only
I assume that Morrissey was negligent and that his negligenee
caused the aceident But even upon this assumption, the qu

tion of the liability of Anglins, Ltd., still remains for considera
tion.  Donaldson was being carried at his own request without

reward, He asked Morrissey if he could go across with him to
Halifax In reply, Morrissey pointed out to him that | vould
be safer and might make better time if he went on the * Mikado

It was suggested that Donaldson was in the employv of Anglis

Ltd o far as coming back from Dartmouth to Halifax con
cerned. 1 am unable to e¢e with thi ey Do on
was not in the employ of Anglins, Ltd., in any sens 1

father, the plaintiff, had a schooner, in which he hrought sand

from the Dartmouth side and sold it to Anglins, Ltd.  Donald
son was a sailor on the schooner, assisting his father, the plai
tiff.  There was no duty east upon Morrissev to take Donaldson
across to Halifax, and, in doing o, he was not acting for Anglins,
Ltd., but merely complying with Donaldson’s request.. There
was no authority from Anglins, Lud., to take hi
The authorities cited by Mr. Ralston shew that before Anglin

Ltd., can be held liable, it is incumbent on the plaintiff to shew
a consent on their part that Donaldson should be earried as a

passenger.  The evidence does not diselose any such consent

and, as 1 have said, it was not within the scope of Morrissey's
duty to give such consent.  When he did so, he was doing some-
thing not in the course of his employment. 1 am, therefore, of
the opinion that the action as against Anglins, Ltd., must be
dismissed

Coming to the ease against Morrissey, it is contended that
he cannot be held liable unless the death of Donaldson was caused
by his gross negligence.  The word “gross,"” as applied to negli-
genee, has been subjeet to the eriticism of Judges in England
but Canadian provincial Courts are bound to aceept and give

effect to the term, beeause it has been aceepted and given effect
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to by the Supreme Court of Canada. In The City of Kingston
v. Drennan, 27 Can. 8.C.R. 46, in the statute which imposed
liahility upon the city, the words “gross negligence” were used.
The late Mr. Justice Sedgewick recognized the difficulty of dis-
tinguishing between gross and other degrees of negligence, but
he defined the words “gross negligence” to mean * very great
negligence.”  In Nightingale v. Union Colliery Co., 35 Can. S.C.R.
65, at 67, Mr. Justice Neshitt gave effect to the word “gross”
as applied to negligence. 1, therefore, accept the term *gross

negligence,” and understand it to mean * very great negligence,”
and I am of opinion that this is the kind of negligence which
must be established against Morrissey before he ean be held
liable,

For this view Nightingale v. Union Colliery Co. is, 1 think,
clear authority. In that case a railway company failed to properly
maintain a bridge under their control, so as to ensure the safety
of persons travelling upon their trains, It was held that the
fact of such omission of duty did not constitute evidence of the
gross negligence necessary to maintain an action for the death
of a gratuitous passenger.

The ease of Harris v. Perry, [1903] 2 K.B. 219, relied upon
by Mr. Terrell, is, I think, distinguishable. The plaintiff in that
case was an inspector appointed by the engineer of the railway
company. Shaw, a timekeeper in the employ of the defendant
company, invited the plaintiff to get on the train.  Rowell was
in the employ of the defendant company as superintendent of
works.  There was evidence from which an inference might be
drawn that Rowell sanetioned the use of the engine by the superior
officers of the contractor, of whom Shaw was one, for the purpose
of transit along the line, and, further, that he knew that those
officers invited the officers of the company to travel with them.
The jury found that the plaintifi was on the engine with the
permission of Rowell, and it was held that the defendant, through
Rowell, must be taken to have constructively permitted the
plaintifi to travel on the engine. The foundation upon which
the judgment rested is not present in this case. But, if the case
is inconsistent with Nightingale v. Union Colliery Co., 35 Can.
S.C.R. 65, it cannot be followed by this Court.  In my opinion,
Morrissey has not been shewn to have been guilty of the kind of
negligence to which I have referred.
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The charges of negligence against Morrissey are set out in
par. 6 of the statement of claim.  They consist of: (a) Not
keeping a proper look-out. (b Starboarding his helm, instead
of porting it.

So far as the eharge of not keeping a proper look-out is con-
cerned, T assume it refers to the period of time when Morrissey
was attending to the engine. T eannot say that this was “very
great negligence,” when he left Donaldson, o sailor, who had
all the means of knowledge as to the approach of the ** Mikado™
that he had, close |n) the wheel in a |xx>~ili|rl| to see and to steer,
\s against Donaldson, I think Morrissey had o right to rely
upon his keeping a proper look-out and steering

I assume that Morrissey made a mistake when he starboarded
his helm, instead of porting it, but, if so, this was when the danger
was imminent. It was, to use the well-known phrase, “in the
agony of the collision.”  His life was in 1-1|II:|| ||:|||L'vl‘ with Donald
son's; he did what he thought was the bhest thing to do in the
moment of extreme peril.  Assuming that he did the wrong thing
made a mistake, he was not, in my opinion, guilty of ** very great
negligenee,”

[Reference to Marsden on Collisions at Sea (6th ed.), p. 3.]

It was urged that Morrissey should not have abandoned
Donaldson and the motor boat at the moment of the collision
I do not think I need say more on this point than that it was
apparently a ease of life and death, and, therefore, a case of each

man for. himself. I think the ease fails as against Morrissey

and that, so far as he is concerned, the action must he dismissed.
I am far from being satisfied that the captain of the ** Mikado"
was not negligent, but the opinion of my brother Graham has
convineed me that, if he was negligent, his negligence was not
the proximate eause of the accident
The action, therefore, in my opinion, must fail against the
Acadia Sugar Refinery as well as against the other defendants,

A ppe al dismissed.
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MILLS v. HARRIS.

Naskatchewan Supreme Court, Newlands, Brown, Elwood, and MeKay, JJ.
March 20, 1915.

1. Jupamest (§1 A—1) BY DEFAULT—SERVICE OF NOTICE OF MOTION
\H\\I)l?\\ll NT I)l‘l AY SASK. RULES OF COUR

The serviee of anotice of motion for leave to enter judgment in defanlt
of defenee upon a liquidated demand will not deprive the plaintiff of the
right to sign judgment in default of defence under Sask. Rules of Court
224 without an or and without waiting for the return of the motion
which was afterwards abandoned;  and unexplained delay for a long
time in moving against the judgment will disentitle the defendant to
relief on the ground that he was misled by the serviee of the notice

2. JuncuesT (§ VI E-—295)— APPLICATION TO SET ASIDE—LEAVE T0 DEFEND
DELAY - RESTORATION OF PARTIES TO FORMER POSITION,

Where the entry of judgment is regular an application to set it aside
and for leave to defend should be made as soon as possible after the
Judgment came to the defendant’s knowledge, though some del i
not unnecessarily fatal to the application if the parties can be restored
to their former position

Arrear from an order setting aside a judgment signed in de-
fault of defence, pending the return of a notice of motion for leave
to enter judgment,

(/. H. Barr, for appellant.

H. V. Bigelow, K.C'., for respondents,

The judgment of the Court was delivered by

Browx, J.:—On Febraary 27, 1914, the plaintifit brought
action against the defendants for the recovery of 83,423.66 and
certain interest.  The defendants duly entered an appearance in
the action on March 24, From that time until June 13 negotia-
tions took place between the solicitors of the respective parties,
looking to a settlement of the differences between them. On
the last-mentioned date the negotiations concluded with the
following letter, written by the defendants’ solicitors:

Re Mnus v. Harris & Craski

We regret to inform you that we cannot get from our elient an order for
the payment of the amount of your elaim as we settled on. A8 yours is the
only garnishee outstanding we have instructions to move to set it aside.
Mr. Hurris states that he will settle your elaim as we agreed on just as soon
as he gets the garnishee money.  Meanwhile we will file a defence in your

action.  We presume ther
to go to trial.

is nothing to do if yon do not get settlement but

The plaintifi had issued a garnishee summons against the
Canada National Fire Ins, Co., who apparently were owing the
defendants some $10,000 under a fire insurance poliey, and this
is the garnishee referred to in the aforesaid letter,
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On July 7 the plaintiff served notice of motion for judgment
in default of defenee, the same being made returnable for July 10
This was an unnecessary proceeding on the part of the plaintiff,
l"'

he could sign judgment in default of defence under rale of Court

ause, his elaim being in the nature of a liquidated demand,

224 without obtaining any order for that purpose.  Realizing

that he had taken an unnecessary step, the plaintiff, on July 9,

and while the afore

ud motion was pending, signed judgment in

default of defence for the full mmount of his elaim and costs,
On the return of the motion, on July 10, counsel for the plain-
tiff withdrew his motion as being made inadvertently, at the
same time stating that he had already signed judgment on July 9
Counsel for the defendants attended on that motion, and thus
bheeame aware that judgment had been signed against his clients,
On the date of the withdrawal of the plaintifi’s motion, his gar-
nishee summons was set aside on the application of the defen-
dants.  On July 14 the plaintiff issued another garnishee sunimons
and, on the defendants’ application, this summons was also set
aside.  On November 21 the plaintiff issued still another gar-
nishee summons, and on November 27 the defendants applied
to set this summons aside, and eventually suceeeded in doing <o
On November 28 the plaintiff issued still another garnishee sum-
mons, and under it the insurance company paid 39,425 into Court
No attempt seems to have been made to set aside this last-men-
tioned summons, presumably for the reason that there was no
ground that could be conceived of by counsel for the defendants
on which it could be set aside.  On December 7 the defendants
made application to set the plaintiff’s judgment aside, first, on
the ground that the judgment was signed pending a motion for
judgment, and, alternatively, on the ground that the defendants
have o good defence and counterclaim and should be allowed
to plead same. It is contended that the signing of the judgment
i< a nullity, and that the defendants have the right to set it
aside ex debito justitiw. 1 the judgment is a nullity, then it
would appear to follow that it should be set aside.  But is it
a nullity?  In support of this contention, the case of Neville v.
MaceMillen, 20 D.L.R. 685, is relied on by counsel for defendants,
and was relied on by the learned Judge in Chambers.  That
case is, in my opinion, clearly distinguishable.  There the plain-

tiff launched a motion for judgment under rule of Court 135,
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and on the ground that the defendant had no defence to the
action.  While that motion was pending, the plaintifi signed
Judgment in default of defence.  [Reference to the judgment of
Brown, J., Neville v. MacMillen, 20 D.L.R. 68!

In the case at bar, the motion is for judgment in default of

defence. There was no necessity for the motion, as the plaintiff
soon discovered, but there was nothing in it inconsistent with
signing judgment in default of defence, and the serving of the
notice of motion did not, in my opinion, deprive him of that
right. It did not have the effeet of extending the time within
which the defendant should file his defence; it rather pre-supposes
that the defendant has not filed, and does not intend to file, a
defence.  As a matter of faet, where the plaintifi is required to
apply for permission to sign judgment in default of appearance
or defence, he is, in most instances, permitted to sign interlocutory
judgment before serving his notice of motion. The judgment
was, therefore, in my opinion, perfeetly regular.  But counsel for
the defendants states that he was misled; that, in view of the
negotiations and the notice of motion, he did not anticipate
judgment being signed against his clients, at least until the
return of the notice of motion. [ can quite understand that
such might be the case, and can sympathize with counsel’s posi-
tion in that respect.  Had the defendants with promptitude made
application to have the judgment set aside on the ground that
counsel had been misled, T have no doubt that the application
would have suceeeded, and perhaps, under the ecircumstances,
on terms favourable to the defendants.  Rule of Court 235 ex-
pressly provides for such eases; and, apart altogether from the
rule, the Court has inherent jurisdiction to set aside proceedings
which indicate oppression.  See Beale v. MacGregor, 2 T.L.R.
311.7% But the very great delay, and unexplained delay, on the
part of the defendants disentitles them to any consideration on
that ground in the present application.

It is, however, further contended, on the part of the defen-
dants, that they should be allowed to defend on the merits of
their proposed defence and counterclaim; that even delay on
their part should not stand in their way unless the plaintifi would
be irreparably injured.  Where the judgment is regular, the appli-
cation should be made as soon as possible after the judgment
comes to the knowledge of the defendant, though some delay is
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not necessarily fatal to the application if the parties can he
restored to their former position.  The matter seems to be in
the diseretion of the Court: 18 Hals,, p. 18, and cases cited under
notes (1), (o) and (p). In this case the defendants had notice
t aside until

of judgment on July 10, and took no steps to set
December 7. There is no explanation of the delay, unless it is
to be inferred that counsel were too much oceupied with applica-
tions to set aside garnishee summonses issued on the judgment
The plaintiff. after many attempts, apparently got a garnishee
summons that would hold, and money has been paid into Court
under it, more than sufficient to satisfy the plaintifi’s elaim

In my opinion, this great delay on the part of the defendants,
together with their whole attitude in the matter since judgiment
was signed, disentitles them to any consideration: and the plain-
tiff should not at this stage be disturbed in his present apparently
secure position

The appeal should, therefore, be allowed with costs, the appli-
cation to the Loeal Master dismissed with costs, and the plain-
tiffs should have the costs of the :|)1|n':|1 and the cross-appeal
from the order of the Loeal Master to the Judge in Chambers

Appeal allowed

MILLS v. HARRIS.

Saskatehewan Supreme Court, Lamont, J A pril 17, 1915

1. Parries (§ 1T A—65) - JUpGMENT CREDITOR— FRAUDULENT CONVEYANCE
ACTION TO SET ASIDE—DERTOIR — NECESSARY PARTY

In an action by a judgment creditor to set aside as frandulent a con
veyance by the debtor, where no relief is asked against the debtor and
no special cirecumstances appear making it desirable to have him befor
the court, the debtor is not a necessary party to the action

[MeDonald v. Dunlop, 2 Terv. LR, 177: Bank of Montreal v. Blacl
O Man. L.R. 439; Seott v. Burnham, 19 Gr, 234; Beattie v. Wenge
24 AR, (Ont.) 72; Gallagher v. Beale, 14 B.C.R. 247, followed; Belcher
v. Hudsons, 1 S.L.R. 474, distinguis

wd

Arvrear from an order of the local Master striking out de-
fendants in a fraudulent convevance action on the ground that
they were neither necessary nor proper parties,

C'. M. Johnston, for the plaintiff.

H. V. Bigelow, K.C'., for the defendants,

Lamont, J.:—The plaintiff, in his statement of elaim, alleged
that he had, in July, 1914, obtained a judgment against the de-
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fendants, Harris & Craske, for some $3,479.  That the same had
not been paid; that on October 30, 1914, these defendants, being
insolvent, had assigned to the defendant Shierman a debt of
£10,000 due from the C.NJF. Insurance Co. to them, with in-
tent: 1. To defeat, hinder and delay the plaintifi and other
ereditors; 2. To give the defendant Shierman an unjust prefer-
ence over the plaintifi’s and the defendant’s other ereditors; and
he elaimed that the assignment should be set aside,

On behalf of Harris & Craske, an application was made to
the Master in Chambers for an order striking them out of the
action, on the ground that they were neither necessary nor proper
parties thereto.  The learned Master made an order striking them
out.  From that order the plaintiff now appeals.

The law seems quite elear that, in an action by a simple con-
traet ereditor to set aside a transfer or convevanee as fraudulent,
the transferor or guarantor is a necessary party. See Cassels’
Assignments Aet, 4th ed., p. 92, and cases there cited.  Does
the same rule apply where the ereditor has already obtained his
Judgment?  The point has come before the Courts in a number
of cases,

In MeDonald v, Dunlop, 2 Terr. L.R. 177, Scott, J., struck
out the judgment debtor as not being a necessary party.  He
said:

In cases like the present, where the plaintiffs have already obtained
judgment and execution, T ean see no reasons why the judgment debtor
should be made a party where 1 ief is elaimed against him. It seems
that the mere fact of his participating in the fraud is not a sufficient ground

for adding him a party for the purpose of rendering him liable for the costs
of the action,

In Beleher v. Hudsons, 1 S.L.R. 474, it was held that the
debtors were proper parties, but, in that case, the plaintiff,

although he had one judgment against the debtors, was asking
for judgment against them in a further claim, as well as to set
aside the conveyanee; the plaintiff, therefore, so far as that
action was concerned, was a simple contract ereditor,

In Bank of Montreal v, Black, 9 Man. L.R. 439, it was held
by Taylor, C.J., that, to a bill by a judgment creditor to set
aside a fraudulent conveyance made before judgment, the debtor
was neither a necessary nor a proper party.

In Ontario the same principle was laid down by Mowat, V.-(",,

in Scott v. Burnham, 19 Gr. (Chy.) 234, In Beattic v. Wenger,
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24 AR, (Ont.) 727 Osler, J.A., expressed the opinion that, in a
statutory action by an assignee for the henefit of ereditors to
set aside a convevanee as fraudulent, the assignor should not be
made a party.

In Weise v. Wardle, L.R. 19 Eq. 171, it was held by Jessel,
MR, that a bankrupt is not a proper party to a suit instituted
by the trustee under his bankruptey to set aside a conveyanee
executed by the bankrupt with intent to delay, or defeat, his
creditors,

In the British Columbia Courts the matter has also received
consideration in Gallagher v. Beale, 14 B.C.R. 247 But
in Gibson v. Franklin it appears that the Chief Justice of B.C
held that, in an action by a judgment ereditor to set aside as
fraudulent a convevanee of land from a man to his wife, the
husband, though not a necessary, was a proper party to the
action.  Neither the facts of this case nor the reasons of the
learned Chief Justice are gi\vll in the report, and it is, there fore,
impossible to determine the ground of the decision

These authorities lead me to the conclusion that in an action
by a judgment ereditor to set aside as fraudulent a conveyvance

by the debtor, where no relief is ¢

against the debtor and
no special cireumstances appear making it desirable to have him
before the Court, the debtor is not a necessary party to the
action,

It may well be that in the ease of a transfer by & man to his
wife where, from the relations of the parties, a presumption may
arise that the wife, in taking the convevanee, was not an inde-
pendent contractor, but merely registering the will of her hus-
band, that if the plaintiff makes the hushand a party to the suit, a
Court would not make an order striking him out; but, generally
speaking, where no special circumstances exist, and nothing more
is shewn than that the debtor conveved away his property, which
is the ease here, he is not, in my opinion, & neeessary party to
the jlltlglm-nl creditor’s action If not a necessary party, he
should not be brought in.  The appeal will, therefore, be dis-
missed.

Appeal dismissed
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THE PROVINCIAL FOX v. TENNANT.

Nova Scotia Supreme Court, Graham, E.J.. Russell, and Ritchie, JJ .
April 5, 1915

N.S
S.C.

L Coxtracrs  (§ 1 D45 ) MistAKE — REFORMATION  ON  GROUND  OF
NECESSARY PROOF,

To justify reformation on the ground of mistake, proof must be elear
and convineing and upon testimony that is unexceptionable both with
regard to the agreement actually made by the parties and the mutuality

of the mistake from which the different agreement was inserted in the
document sought to be reformed.

[Irnham v. Child, 1 Bro. C.C,
approved. |

i Green v. Stone, 54 N.J.Eq. 309,

2. Conrracrs (§ 11 A—125)—ConstRUCTION—“OWNER OF A CERTAIN BREED
OF FOXEX COMMONLY KNOWN A8 BLUE FOXE INFERENCE.
It is not to be inferred that a written contract which recites that
the vendor company is the “owner of a certain breed of foxes commonly
» known as blue fo and which provides for the sale of two pairs of
blue foxes on specified terms, that the sale is one of foxes bred by the
plaintiff company and not of foxes which it has purch
|Provincial For Co, v. Tennant, 18 D.L.R. 389, reversed.]

Statement Acriox on a contract in writing made between plaintiff and
4 defendant for the sale by the former to the latter of two pairs of
\ . - R

blue foxes. The agreement reads in part:

¥ Whereas the said vendors are the owners of a certain breed of foxes
commonly known as “bhlue foxes."

And whereas the said vendors have agreed to and with the said vendee
for the sale to him of two pairs (two male and two female) blue foxes on the
terms and conditions hereinafter mentioned.

And whereas the said vendee h: reed subject to the terms and
conditions hereinafter mentioned to pu e from the said vendors the
said two male and two female blue foxes.

Now this agreement witnesseth &e.

h

The agreement then provided, on payment of the considera-
tion, for the delivery by the vendor to the vendee of foxes to be
seleeted by the vendor, and that in case, by reason of the happen-
A ing of any unforeseen event over which the vendor had no con-
trol, the vendor was unable to supply the foxes as agreed, the
vendor should not be compelled to procure other foxes or to
make delivery, but, in the event of the vendor not having in pos-
session the foxes as in the agreement mentioned, then the vendor
should refund the moneys paid and the agreement should become
null and void.

The defence to the action was that it was verbally agreed
between the parties that the foxes to he supplied were to be
born of certain blue foxes then on a ranch in the vicinity of the
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city of St. John, and that foxes born in Alaska were not to be
delivered or accepted.

The cause was tried before Drysdale, J., who held that the
written agreement could not be varied, but, scanning eritically
all the circumstances surrounding the parties at the time of
entry and applying these to the subject matter that it was properly
intended to deal with, the agreement, on its face, bore internal
evidence of an intention to deal with the plaintiff company’s
own produet.

Judgment was given dismissing the action and in favour of
defendant on his counterelaim for a return of the money paid

[The judgment appealed from i given in full in the report of the pre-
vious case, 18 D.L.R. 380

V.oJ. Paton, K.C., and J. R. Ralston, K.C'., for appellant
F. L. Milner, K.C'., for respondent,

Grananm, EJ., coneurred with Rrrene, J
5

to deeree a reformation of the written contract in this case,  The

RusseLy, I think the learned trial Judge properly refused

defendant purchaser had made a previous contract for blue
foxes, in which nothing was said as to the place of their birth.
He explains that he did not read over the written contract now
in question very carefully before signing it, beeause he had read
the previous one. 1 have little doubt, under the evidenee, that
he intended this contract to be the same as the first one and to
be an agreement simply for blue foxes. The plaintifis’ selling
agent who made the contract with him, on hehalf of the com-
pany, denies that there was any stipulation as to the blue foxes,
the subject of the sale, being pups raised at 8t. John.  To reform
a written agreement under such a condition of the evidence
would, I think, be wholly without precedent. On a later date
the defendant wrote to the Fundy company, setting up an alleged
verbal understanding that the foxes were to be the progeny of
the blue foxes then being ranched at St. John, and the Fundy
company replied that, if the defendant would return his con-
tract, they would mail him a new contract containing this term.
But he never returned his contract and it never was changed.
It has not been shewn, so far as I am able to gather from the
evidence, that the Fundy company had power to make a new

contract on behalf of the plaintiffl company or to abandon any
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rights possessed by the plaintifi company under its contract of
April 7. The plaintifis’ selling agent who condueted the busi-
ness with the defendant swears that he never saw the letters
to and from the Fundy company in reference to the making of
a new contract containing the desired term as to the foxes being
St John bred until he saw it at the trial of the eause,

I should have thought it as well settled as anything could
be that the negotiations preceding the execution of the agreement
were merged in the writing,  If this new term can be added,
I do not see just what may not be added to what has been put
in writing.

The attempt is not to prove the surrounding cireumstances
for the purpose of enabling the Court to interpret the writing
as the parties must have intended it, but to import into the
writing, by parol evidenee of conversations between the parties,
a term which it does not contain and which one of the parties
says was never mentioned,

The learned trial Judge does not decide in favour of the de-
fendant by importing the alleged oral term into the agreement.
He does so by the legitimate method of looking at the surrounding
circumstances and especially the previous dealings and the corre-
spondence.  So far as the previous dealings throw any light upon
the matter, they favour the plaintifi’s case.  As already stated,
there was a previous purchase as to which there was no pretence
that the foxes should he St.
John pups.  Referring to the making of the contract now under

that there was any such term

consideration, the following ecolloquy occurred between the de-
fendant and the eross-examining counsel.

Q. Then you called up to see how much you could get the new contract
at? A Yes. Q. And you bid them down from $1,000 to $5007 A Y
Q. You signed the first contraet? A Yes. Q. Have you a copy of it here?
A No, I don’t think T have. Q. That was for blue fox A Yes. Q
Did you say a word about foxes raised in New Brunswic A No.o Qo And
if you had got your second pair you would have t 1 them under that
contract? A, 1 would have taken four pairs without a word. Q. There
were four pairs of foxes altogether that you were buying? A, Yes. Q. And
your two contracts were sent on for two pai A Yes. Q. And because
you sent in one too late you did not get them for $700? A, Yes. Q. And
when did you go and get the two pairs that were sold under the first contract?
A. Some time in October, 1913, Q. Those were foxes from Alaska? A1
could not say. Q. You did not understand they were pups raised in St.
John. A, No, I knew they were not. Q. When this contract came to you,
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this contraet in question here, yvou read it over before you signed it? AL 1
don’t know whether did,  Tdon't think Tdid.  Yes, T think I read it over
but 1 did not pay much attention toit. 1 had read the previous one. Q. And
vou thought it was the same? A, Well T expeeted something a little
different but 1 really forgot this about the pups being ranch born. Q. And

later some one told you that blue foxes would not breed in this country”
A, No, It was a doubtful ease, | suppose, right through Q. You never

heard of it? A T don’t know that T heavd it up to that time, Q. Nome
time afterwards you did hear it? A Yes. Q. And that report got spread
around and it was difficult to sell blue foxes on that aecount? AL Yes

Q. That sort of killed the sale for blue foxes? A It would, 1 suppose
Q. You were getting these foxes to ve-sell? AT guve a sale application

This witness does not seem to have had any very elear idea
what impression he wished to give the Court. Whether he read
the contract or did not read it; whether he expected it to e
the same as the first or a little different—if different, what differ-
ence he expeeted to find, seeing that he had forgotten about
his desire to have the foxes ranch-horn-—whether he was getting
these foxes to sell again, as he seems to say here, or had arranged
for a ranch to put them in and was going to breed them for him-
self

f

ble to be certain 2

e says in another part of his evidenee, it is quite impossi-

om his testimony on any of these points,  He
does not seem to remember clearly at one moment what he has
deposed to a moment before.

As for the correspondence, with the exception of the portions
:x]l’v:ul) referred to, the only 1'-ll’l‘l'~]ml|:l-'l\rl" in the case, 1 think,
is that which clearly shews that the defendant’s reason for not
fulfilling his contract was that he was unable to pay for the
foxes because of  his losses on the Stock Exchange. At the trial
he sought to create the impression that these losses were largely
mythical and had been put forward merely as a pretence for
the purpose of working upon the sympathies of the plaintiff’s
agent.  That performance would, indeed, be of a piece with his
evidence at the trial as to the alleged term in the contract. When
he was asked to explain why he did not have it inserted in the
writing, he said he had reaily forgotten about his communica-

tion with Mr. Barker over the telephone in which he had in-
sisted on this term.  He could not have attached much import-
ance to the term if he so soon forgot that there had been such
a stipulation.  His letter of June 12, 1913, points in the same
direction, if I understand its bearing. He says, in that letter
to Barker, “I trust you have succeeded in cancelling the two
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pairs of blue foxes, as per my telephone message to you, and
would sooner eancel the last pair than the first.”

Why should he prefer to cancel the last pair rather than the
first if, as he now insists, the contract for the first pair was un-
conditional as to place of birth and that for the last pair was
subjeet to the condition that they must be ranch-bred, as he
now claims.  If he had a preference, why did he not wish the
first pair rather than the last pair cancelled?

The reason suggested at the argument why the defendant
should insist on this term being inserted would be, to my mind,
the strongest possible reason why the plaintiff would not be
willing to insert it, It is suggested that a rumour had gone out
that the Alaska blue foxes would not breed in eaptivity.  That
would be, it must be admitted, a good reason why the defendant
would want pups bred in this country, but it would be a still
stronger reason why the plaintifi <hould not undertake so im-
possible a contract.

It is only fair to the defendant, however, to bear in mind
that the plaintiff company did not contract in absolute terms.
They reserved to themselves an option to reseind the agreement
repaying the deposit.  But we must not, on the other hand, press
this consideration too far.  The plaintiff, it is true, might wish
to be free because of the fear that the Alaska foxes would not
breed.  That is, no doubt, the defendant’s theory,  But it breaks
down when we refleet that this was as striking a feature of the
first contract, in which there is the same option reserved, but
in which there was admittedly no stipulation as to the foxes
being ranch-bred, as it is of the second in respect of which such
a stipulation is claimed.  Moreover, the reservation of such an
option to reseind is amply accounted for by the possible appre-
hension on the part of the plaintiff that the supply of Alaska
foxes might be very limited, or, as I think is the more probable
explanation, that the market being a highly speculative one,
the plaintifis desired to retain for themselves the benefit of a
possible rise in the market price and not be bound to deliver
foxes on a future day at less than their market value.

I think, on the whole, that the surrounding ecircumstances,
apart from the oral evidence of the defendant as to the alleged
additional term, are wholly insufficient to impose on the plaintiff
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the obligation for which the defendant contends, and that the
decision of the learned trial Judge could not he supported with-
out importing into the writing the alleged * communings" of the
parties before the agreement was dreawn up and sealed.  This
I think, the learned Judge has unconsciously don

The appeal should, therefore, in my opinion, he allowed with

costs, and Judgment for the plaintiff company

trreme, o1 agree with the learned trial Judge that this
1= not a case for reformation of the contract on the ground of
common mistake.  In order to get a deeree for reformation, if
the mistake is denied, an execedingly strong ease must be made
out before the Court will take the somewhat dangerous conrse
of departing from that which the parties have reduced to writing
It was said by Lord Thurlow, in Iruham v. Child, 1 Bro. ('«
93, that the mistake “should be proved as much to the satis-
faction of the Court as if it were admitted.”  The same view
will be found in Story's Equity Jurisprudence, see. 156, 1t
may be that at the present day it is putting the position too
high to say that the Court must have evidence equivalent to
an admission, but a sound rue is, in my opinion, laid down in
Green v. Stone, 34 N, Eq. Reps. 399, where it was held that
to justify reformation on the ground of mistake, the proof must
be clear and convineing, and upon testimony that is unexcep-
tionable both with regard to the agreement actually made by
the parties and the mutuality of the mistake through which a
different agreement was inserted in the document sought to he
reformed.  Of course, Judges are free to differ as to what is
clear and convineing proof, but I do not know that any better
working rule than the New Jersev rule ean be stated.  In this
case I am of opinion that the proof does not come up to the
standard which T have indicated. 1, therefore, think a case for
reformation has not been made,

The learned trial Judge, looking, as he had a right 1o do, at
the surrounding circumstances, has interpreted the words, *blue
foxes,” used in the contract to mean blue foxes ranched in the
vieinity of 8t. John, not born in Alaska.  With respect, 1 am
unable to agree.  What does the phrase, “surrounding circum-

stances,” mean? It does not refer to the negotiations or com-

munings. | think it means that the Court, in getting at the
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intention of words used in a contract, has regard to the par-
ticular facts and ecircumstances in respect of which the words
are used and construes them accordingly.

The words, “blue foxes,” used in the contract make a definite
deseription complete on the face of the contract. I must not
add to, alter or vary the contraet, but are the surrounding cir-
cumstances such that T should, by way of interpretation, say
blue foxes really means not merely blue foxes, but blue foxes
raised in the vicinity of St. John? 1 think not.

Dealing with the faets, the sale was conducted by Barker.
He was a member of the firm of Barker & Williams, who were
the selling agents of the plomtiffs.,  Another firm, ealled the
Fundy Fox Co., was composed of Barker, Williams and F. A,
Whelpley. It is uncontradicted on the evidence that the Fundy
Fox Co. were not the selling agents of the plaintiffs for any pur-
pose, but the company occupied the same offices as Barker &
Williams.  The defendant wrote a letter, not to the plaintiffs
or Barker & Williams, but to the Fundy Fox Co., in which he
stated that the verbal understanding with Barker was that the
foxes were to be ranched in the vieinity of 8t. John and not
born in Alaska.  To this letter the Fundy Fox Co. replied, telling
the defendant to ~end back his contract and his view would be
met inoa new contract.  In my opinion, this is not to be taken
into consideration as a surrounding circumstance.  The Fundy
Fox Co. were not the agents of the plaintifis.  But, in addition
to this the correspondence took place after the contract had
been made, It is uncontradicted that Barker had no knowledge
of this letter until the trial.  But, assuming that Barker wrote
the letter, it is not a surrounding circumstance to which I ean
give weight. It was after his ageney as sales agent had ter-
minated, the contract of sale had been executed and delivered,
and nothing that he could say or do at that time could be ealled
a surrounding cireumstance by which the contraet should be inter-
preted. Tt ean also, 1 think, be fairly said that the letter is not
an admission on the part of the writer as to the original con-
tract, but merely a statement that a new contract would be
made to meet the view which the defendant set up.  The de-
fendant’s evidence as to what Barker told him before the con-

tract was exeented is exeluded by the contract, being merely
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a part of the communings or negotiations,  The defendant’s
letters, when he was asking to be let off  his  contraet,
are, in my opinion, very much against the view that he had a
right to complain of the way in which the contraet was worded.
If he really thought then that he had any sueh right, 1 think
he would have set it up. A somewhat strong surrounding cir-
cumstance which makes, not for, but against the defendant’s
contention is that in the previous sale of blue foxes to the de-
fendant no question was raised as to where they were born. It

so to be noted that it was not until after the present con-
tract was made that the report got about that foxes born in
Alaska would not breed here, and it was only in view of that
report that the point beeame important I have examined the
cases cited on behalf of the defendant, but, in view of the faets
of this case, 1 do not think that they are applicable I cannot
find on the face of the contract “internal evidence of an inten-
tion to deal with the company’s own product.” It savs that
the vendors are the owners of a certain breed of foxes commonly
known as blue foxes, but beeause the plaintiffs own o certain
Kind of foxes known as blue foxes 1 think 1 cannot read into
the contract that they are only selling foxes bred by them and
not foxes acquired by purchase.  The agreement, which is L.B
11, shews that the plaivtiffs bought forty pairs of blue foxes

On the whole case T eannot find surrounding cireumstances
which would justify me in adding, by way of construction to
the words, “blue foxes,” in the contract, an addition limiting
the words to blue foxes born in a particular place.  In my opinion
the appeal should be allowed with costs

ppeal allowed

CARTER v. BELL.

British Columbia Court of Appeal, Macdonald, C.J A, Irving, Martin, Gallik
and McPhillips, JJ.A.  February 26, 1915

I MorrGace (§ VI G—121)— Sark UNDER POWER - PURCHASE BY MORTGAGES
Vaviorry

A simulated sale by the mortgagee of the mortgaged premises to

himself in pretended exercise of the power of sale contained in the

mortgage will be declared invalid and the mortgagee compelled 1o

aceount on the basis of the price he obtained on the later sale he
himsell made

|Gordon v. Holland, 10 D.L.R. 734 82 LJIP.C. S1; Knor v. Gye

L.R b, DeBussche v. Alt, 8 Ch.D. 286; Walt v. Assels Co

1 . referred to. |
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Arrear by defendant from judgment of Hunter, CLB.CLof
June 23, 1914,

Mayers, for appellants, defendants.

Moreshy, for respondent, plaintiff.

Macoosarn, CJA—1 would dismiss the appeal for the
reasons given in the Court below,

IrvinG, J.A—Of the three points raised by Mr. Mayers on
the argument, /2., as to the pretended sale in 1899, the first may
be disposed of on the ground that the finding of the learned
trial Judge ought not to be interfered with.  As to the second
ground, that if Mrs. Carter did not release, she had notiee and
acquicseed in the mortgagees acting as owners in fee instend of
a mere ineumbrancer.  Here, again, the conclusion of the learned
Judge on the facts is of importance,

The following are relied on as acknowledgments made by her
after the mortgagee took pn«r«iun and collected the rents,
sShe asked the late H. P, Bell to let her have a strip of the mort-
gaged land on the west of her house to be used as a passage way.
In 1908, when Blanchard Bell proposed that she should buy the
strip of land at the back of her lot, she said she could not afford
to buy it. In 1913 the same suggestion was made by o Mr,
Milbourne and the same answer given.

These instances establish, Mr. Mavers argues, that she knew
that the Bells were elaiming as owners, and amount to admissions
on her part that she had lost or waived her right to redeem

The mortgagee was entitled as of right to possession and was
not bound to give any notice before entering, and there can be
no doubt that in this case the mortgagee intended to take over
the possession, rents and profits, but what is there to shew that
she did anything inconsistent with her right to look to Mr. Bell
as the mortgagee in possession or that he was not to account,
It is sometimes a nice question as to what aets by the mort-
gagee constitute him a mortgagee in possession: Noyes v, Pollock
(1886), 32 Ch.D. 53; but the acts done by a mortgagee in pos-
session are hardly distinguishable from the acts that would be
done by the true owner. She had no right to complain, and
there was definite consent to forego her rights. T hesitate to

say that the attitude taken by Mrs. Carter amounted to
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acquieseenee’  us to what is acquiescence see DeBussche v, Al
(1878), 8 Ch.D. 286, at 314

As to the third ground. that the Court will not grant to the
plaintifi. her equitable remedy in view of the staleness of her
demand.  The equity of redemption beeame vested in her in
August, 1804, and she ceased to make payments of interest in
1896 and of taxes in 1898; and the action was not brought until
1914, so that 16 vears have passed by without the plaintiff moving
in the matter.  As long ago as 1793 it was stated that 20 vears’
possession was a bar to the equity of redemption of a mortgagor;
that rule, which remained in foree in England till the Real l’l‘n)u'l\ \
Limitation Act of 1874 was passed, was adopted by the Court of

Chancery by analogy to the rules of law, but, nevertheless, it

was recognised that there might be cases “in which, after a
length of time, though it might not be pleadable, the Court
would hold that the bill came too late™: Pickering v. Lord Stam-
Jord (1793), 2 Ves, 280. I agree with Mr. Mayers' contention

that see. 36 (of ch. 145) preserves the equitable doetrine of ae-
quieseence, but T ean see no reason why Mrs, Carter should I
deprived of the full time allowed to mortgagors to bring their
bill to redeem

I would dismiss the appeal

Marniy, J.A I am of opinion that the learned trial Judge
reached the right conclusion, and, therefore, the appeal <hould

be dismissed

GALLIHER, J.A I agree in the reasons for judgment of the

learned Chief Justice below, and would dismiss the appeal

MePuiiies, J.A - In my opinion, this appeal must be dis
missed.  The findings of fact of the learned Chief Justice ar
conclusive and are well supported by the evidenee e de-
fence of laches and acquiescence wholly fails and is unsupported
by any such evidence as would entitle effeet being given to any
such defenee

There is the merest suggestion of the possibility of there
having been a quit elaim deed obtained from the plaintifi whereby
the mortgagee beeame possessed of the estate in the land freed
of all right to redeem the same, but it is o most shadowy sug-

gestion and is not even supported by a seintilla of evidene

Cariie

Irving, J.A
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B.C [Watt v. Assets Co. (1905), 74 L.J.P.C. 82, distinguished.]
O.A. It cannot be advanced for a moment, in my opinion, that
CamrenUpon the most indulgent view of the evidence led at the trial
v that there ever was a conveyance of the equity of redemption
BerL, " g 2
== to the mortgagee.  The purported sale, declared invalid by the
Mchillivs LA Gudgment  appealed from, was unquestionably invalid—there-
fore, the position is this—not until the year 1910 was thece a
due exercise of the power of sale (the last payment of any interest
upon the mortgage being made in the year 1897)—that being the
case, how ean the elaim of the plaintiff to an account be resisted?
The lapse of time, in my opinion, in the present case has
worked no injury to the defendant Agnes Bell, so far as her
legal rights are concerned—although it may appear to do so
the fact is that the right of redemption in the mortgagor and
his successor in title, the plaintiff, was always subsisting up to

the time of the due exercise of the power of sale in 1910, and
then the plaintifi beeame entitled to the account which has been
directed.

[Watt v. Assets Co., 74 L.J).P.C. 82, again referred to.]

In the present case the right of redemption always con-
tinued—it cannot be said that the plaintiff laid by upon any
supposed rights, and it is not a ease where the opportunities of
explanation have gone by—in truth and in fact—that which was
done eannot be supported in law.

In my opinion, no question arises for the consideration of
the Statute of Limitations dwelt upon in argument by counsel
for the appellant.  Here we have a eause of action which arises
and acerues to the plaintiff by reason of the exercise of the power
of sale—a step only exercised in 1910, and as yet a large propor-
tion of the moneys due and payable by the purchasers remain
to be paid.

[Knoxr v. Gye (1871), L.R. 5 H.L. 656; Piddocke v. Burt,
63 L.J.Ch. 246, [1804] 1 Ch. 343; Gordon v. Holland (1912),
10 D.L.R. 734, 82 LJ.P.C. 81, referred to.]

The defendant Agnes Bell was in the position of a mortgagee
in possession until the effective sale under the power of sale in
1910—and in the relation of a trustee to the mortgagor—and
the Statute of Limitations is no bar—the relation of mortgagor
and mortgagee being subsisting: see Fisher on Mortgages, Can.
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ed., 1910, sec. 1743, p. 833; Hood v. Easton, 2 Jur. (N.8.) 729,
Also in respect of the surplus moneys derived upon the exercise
of the power of sale, the mortgagee holds the same in trust for
the mortgagor and the Statute of Limitations is excluded: see
Fisher on Mortgages, sce. 963, p. 494; Banner v. Berridge, 18
Ch.D. 254; Warner v. Jacob, 20 Ch.D. 220; Re Bell, Lake v.
Bell, 34 Ch.D. 462.

It, therefore, follows that, in my opinion, the judgment of
the learned Chief Justice of British Columbia is right and the
appeal should be dismissed.

Appeal dismissed.

WOOD v. ANDERSON

Ontarvio Supreme Court (Appellate Division), Mevedith, CJ.0., Maclares,
Magee, and Hodgins, JJ.\ February 1, 1915

1. Davaces (§ 1 C—80) —Staviion Breacn oF wargaNty—Fir ron
BREEDING—MEASURE OF DAMAGE

I'he buyer suing for damages for breach of warranty that a stal

lion was fit for breeding purposes may recover as damages o sum

and cost

made up of the price and interest, transportation expens
of keeping the horse a reasonable time until he could be sold, wher
there had been an offer to return him, but less the actual value of
the horse,

|Chesterman v, Lemb, 2 A, & K, 120; Ellis v. Chinnock, 7 Car, &
11690, referred to.]

Arrean from a judgment of Faleonbridge, (). K.B., in an
action for breach of warranty.

L. F. Hellmuth, K.C., and E. G. Porter, K. for the appel
lant,

W. D. M. Shorey, for the plaintiff, respondent

The judgment of the Court was delivered by

Mereprrn, CW0.0.:—This is an appeal by the defendant from
the judgment, dated the 28th September, 1914, which was dir-
ected to be entered by the Chief Justice of the King's Beneh,
after the trial of the action before him, sitting without a jury, at
Belleville, on the 6th and 7th July, 1914,

The action is brought to recover damages for the breach of an
alleged warranty on the sale by the appellant to the respondent
of a Percheron stallion, and the ecomplaint of the respondent is,
that one of the stallion’s front feet is malformed, and that, in

consequence of this malformation, he was entirely useless for
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breeding purposes, for which, to the knowledge of the appel-
lant, he was purchased and intended to be used; and complaint
is also made of the formation of the hind legs of the stallion, but
that complaint was not, in the view of the Chief Justice, sustain-
able.

Apart from the question as to whether or not there was any
warranty, and, if there was, the nature of it, which depends
upon doeumentary evidence—the corvespondence between the
parties, by which the contraet was constituted—the questions
for decision were questions of fact as to which there was a direet
confliet of testimony : and upon this conflicting testimony the
learned Chief Justice found that the defeet in the stallion’s
front foot existed from the stallion’s birth, and was not, as the
appellant contended, the result of any improper treatment or
want of proper treatment of the respondent, and that this de-
feet rendered the stallion unfit for breeding purposes.  In com-
ed Chief Justie

mony of the respondent and his witnesses, although it was op-

ing to his conelusion the le

weepted the testi-

posed to a large body of evidence addueed by the appellant, as
well as to the testimony of the appellant himself. 1t is impos
sible for us to reverse these findings.  There was evidence which,
it believed, warranted them, and we cannot say that the findings
were elearly wrong.  The letters written on the 25th April and
the 20th May, 1913, by the respondent, the first of them four
days after the stallion reached Coulee, in the Provinee of Sask-
atchewan, to which point he had been shipped from the neigh-
bourhood of Belleville, strongly support the eontention of the
respondent. 1t is true that the first of these letters is open to
the observation made as to it by counsel for the appellant, which
was that the complaint was not elearly directed to the defeet of
whieh the respondent complains and which has ! en found to
have existed; but any foree that there might have been in the
observation is done away with by the second letter, which re-
fers plainly to that defeet.

That the appellant knew that the stallion was for hreeding
purposes is elear from the eorvespondence; and the law appli
cable is also elear, and is that: **1f a contract be made to supply

an artiele for a particular purpose, that purpose being the essen-
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tial matter of the contract, so that it appears that the buyer re
lies on the seller’s skill or judgment, then if the goods are of a
deseription which it is in the course of the seller’s business to
supply, the seller is bound (whether he be the manufacturer or
not) to supply an article reasonably fit for the purpose, and is
considered as warranting that it is so. A sale for a particular
purpose may be inferred from the nature and eircumstances of
the transaction:”" Leake on Contracts, 6th ed., p. 267.

If it had been necessary for the respondent to establish an ex-
press warranty, he has, in our opinion, done so, for the statement
of the appellant in the letter of December, 1912, that the horse
was a fine voung Percheron stallion, and that “*he could get all
the mares that he should have, never leave the stable,” was in
substance and effeet a warranty that he was fit for bhreeding
purposes

The appellant also complains that no deduction was made
from the purchase-price for the actual value of the horse. It
was stated during the argument that the evidenee shewed that
the horse was of no value for any purpose, but it appears from
an examination of the evidenee that the statement was incor
reet.  The only evidence as to the value of the horse was the
testimony of the respondent, who said that he was of no value
to him (p. 80, and that he did not sell him beeause he could get

nothing for him (p. 22), and the testimony of Gardhouse, a

witness called for the respondent, who said that he would make
a work-horse, but not a very good one.  This evidencee does not
establish that the horse was worth nothing, but the contrary
What the respondent evidently meant, by stating that the horse
was of no value to him, was, that he was of no value for breed
ing purposes, for which the respondent hought him, and his
statement as to the reason for his not having sold the horse is
not sufficient, in the absence of any statement that any effort
was made to sell him; that no effort to sell was made is, I think,
apparent from the correspondence, which shews that the respon
dent had it in mind to return the horse to the appellant unless
some other arrangement should be come to with him

The respondent is entitled as damages to the price paid for

the horse and the expense of transporting him to Saskatchewan
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and interest on the purchase-price, all of which the learned
Chief Justice allowed ; and, having offered to return the horse,
he is also entitled to recover all expenses necessarily caused
by the horse lying on his hands until he could be sold, this
being limited to a reasonable time; and from these sums there
should be deducted the actual value of the horse: Leake on Con-
tracts, 6th ed., p. 782; Mayne on Damages, 6th ed., p. 198;
Caswell v. Coare (1809), 1 Taunt. 566; Chesterman v. Lamb
(1834),2 A, & E.129; Ellis v. Chinnock (1835), 7 Car. & P.
1690,

The proper eourse, in these cireumstances, is to direet a
reference to ascertain what the horse is worth and the amount
that should be allowed to the respondent for keeping him for a
reasonable time until he could have been sold, unless the appel-
lant eleets to pay this latter amount and to take back the horse;
and, if he so eleets, the horse is to be given back to him upon
request ; and, if the parties are unable to agree as to the amount
to be allowed for his keep, there will be a reference to aseertain
it. In case of a reference, further directions and the costs of
the reference will be reserved to be dealt with by a Judge of the
High Court Division in Chambers. In Caswell v. Coare, where
the purchase-price was recovered, it was directed that the horse
should be redelivered to the defendant.

As suceess upon the appeal is divided, there will be no costs
of it to either party.

Judgment accordingly.
RUDYK v. SHANDRO.
Vberta Supreme Court, Hyvaman, J, Jawwary 18, 1915

Lo Prixcean axp ANt (81T A—=3)—AGENT'S AUTHORITY —RIGHTS AND
LIABILITIES OF PRINCIPAL-—ELECTION OASES,

in election cases differs from ag
ons innsmuch as, in the case of an
stituted by whatever acts are suflicient for the purpose, may bind his
principal by acts which are not only outside the seope of any auth
ority expressly given to him but which may be direetly contrary to
the expressed direetions of the person whose agent he is held to be,

ey in ordinary business

2, Ereerions (811 D75) —Erecrion vrAUpsS—ELEcTioN EXresses— LGt
TIMACY OF A RIMES,

Payment of legitimate eleetion expenses are to be made through
the candidate’s oflicial agent in election sul to the Elections Act,
Alta.: but as no penalty or punishment is preseribed by the Aet for
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the payment of such expenses personally by the eandidate, his doing
S0 is not a corrupt practice invalidating the eleetion but is nterely a
prohibited act probably punishable under the Criminal Code as a wilful
disobedience of a provineial statute

Perrrion under the Controverted Eleetions Aet, 1907, filed by
Paul Rudyk, one of the defe:
the electoral distriet of Whitford to avoid the election of the

ted candidates in the eleetion for

respondent, Andrew 8. Shandro, who was returned at the pro-
vineial general clections held on April 17, 1913, as member for
said distriet.  The petition contained the usual charges of cor-
rupt praectices.

A, F. Ewing, K.\'., C. F. Newell, K.C.. and A. Macleod Sin-
clair, for petitioner.

A G, MacKay, K.C., for respondent

Hyxpman, J. At the trial the following eharges were either
shandoned or dismissed, namely : Clauses 3 (b), (¢), (d), («
(f), (hy, (k), (1), (o), (r), of particulars and eclauses 13
(a), and (¢) of the particulars.

As to the remaining charges undisposed of T will first deal
with the charges of bribery. Clause 3 (a) of particulars relates
to the payment alleged to have been made by Alexander Shan
dro, agent and brother of the respondent, to one Mike Dymehuk
on the day of the eleetion to induce him to vote for the respon
dent and to bring voters to poll 17 to vote for the respondent

It appoars that Alex. Shandro was appointed agent in writ
ing for his brother, the respondent, to aet as serutineer or agent
at poll 17 on election day. He drove to the home of Wasyl
Chlibeeki, who lived in this polling division, and slept there the
night before election.  Alex. Shandro says that he did not know
the people in that poll. Chlibeeki told Shandro he thought there
were some voters in Dymehuk’s ““eorner” who would vote for
respondent.  Shandro knew Dymehuk six or seven yvears. Shan
dro and Chlibecki drove together to Dymehuk’s place early on
election day and Alex. Shandro says he asked him if he would
take some of the people to the poll on the way. Dymehuk and
Chlibecki both say that Shandro paid Dymehuk $3 at the time
and Dymehuk says he paid him $2 after the poll closed. Alex

Shandro, whilst admitting that he had the conversation in ques

n.
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tion and requested Dymehuk to earry some people on the way,
denies that he was either asked for or gave him any money at
this or any time. Mr. MacKay's student, Howson, who was
assisting him in the defence, also testified that Chlibeeki, shortly
before going into the witness box stated to him in the hallway
that Shandro did not pay this money.  Chlibeeki contradiets
Howson,  From what I could judge of these witnesses, | am of
opinion that there must have been a misunderstanding between
them as to the effeet of their conversation.  Chlibeeki did not
witness the payment of the $2 and Dymehuk’s testimony was
not entively satisfactory as to the exaet “spot™ where it was
paid, but 1 fail to comprehend why these two men apparently
without any interest in the case or any antipathy towards re-
spondent should come forward and testify to the payment in
the manner they did. Mr. MacKay contended that it was un-
reasonable to believe these witnesses beeause Dymehuk did no
work after arviving at the poll as $5 was good pay for a day’s
work.,  However, he drove three voters there, and Shandro
being a stranger in the loeality and it being an unfavourable
poll for the respondent, 1 do not think it extraordinary that

Dymehuk did nothing further durving the day.  He did exaetly

what he promised in the morning.  Taking the whole evidenee
and the eireumstanees into consideration I am foreed to the con-
clusion that such payments were, in faet, made.

As to the question of ageney, Mr. MacKay argued that the
written authority to Shandro to aet as serutineer was a limited
one only and the respondent should not he hound by any illegal
aets of his outside the scope of sueh authority.  Ageney in elee-
tions, however, has not been treated in the same manner as in
ordinary commereial transactions,  Referenee to MePherson's
Eleetion Law of Canada (1905), pp. 861, 862

In the matter under eonsideration we find that, in addition
to Alex. Shandro having this written authorvity, he is the hro-
ther of the vespondent.  He drove a long  distance the day
before eleetion so that he might aet as seratineer for his brother
at poll 17, He did not content himselt with merely attending
to his duties as serutineer, but shewed his interest in the elee-

tion on behalf of the respondent by asking Chlibeeki if there was
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anyone he might hive to work for Shandro and to bring voters  ALTA
to the poll.  Chlibeeki referred him to Dymehuk and they both s
drove to the latter’s house and aveanged with him to earey three
persons to vote.  These aets and the relationship of the two
Shandros, coupled with the written  authority as seratineer .
foree me to the conclusion that Alex. Shandro was the agent of
the respondent in this vegard.  From the authorities 1 gather
that the rvelation is more on the principle of master and ser
vant than of principal and agent in the ordinary common law
that ageney is a vesult of law to be drawn from the faets in the
case and from the aets of individuals, Tt is o question for the
Court whether, upon the aggregate of all these things taken
together, of which each in itself is a little, though some, evid
ence, the person is shewn to have been employed to sueh an ex
tent as to make hime upon the common sense, hroad view of it
an agent for whom the candidate would he responsible Sed
Jelfs” Corrupt and Hlegal Practices Prevention Aets, 1883 10
IROL, Srd ed., pp. 700 71 I conelude, therefore, that Alex
Shandro was in this instanee the agent for the vespondent and
find the charge proven to my satisfaction

Para. (¢) of para. 1 of order, as amended at the teial, eharges
the respondent with having corruptly paid to Jordia Lastiuka
the sum of $10 to induee him to vote for the respondent and to
buy drinks for the purpose of indueing eleetors to vote for the
vespondent, and at a later date a further sum of $10 for a like
purpose, ete., ete. Lastinka testified that he knew Shandro and
met him before the eleetion in Vegreville,  He promised to have
a meeting in the deponent s distriet ; Lastinka asked the vespon
dent to give him some money to spend among his friends: he
wanted the money to buy drinks and meals,  Shandro gave him
%10, in the hotel at Vegreville, part of which he said he spent
in treating farmers from his distriet.  Respondent asked him
to eall a meeting and handed him some bills to put up through
out  the loeality Lastinka  aceordingly  advertised  the
meeting and  posted up  the bills.  On the night of the

meeting |

wstinka  asked  for pay  for the work he had
done and  Shandro  gave him 10 Witness  demanded

$15, but was refused the extra  amount and  was  told
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$10 was sufficient. Respondent admitted making both payments
but says that about two months previously in Edmonton
Lastiuka handed him $10 to pay his school taxes for him, which
Lastiuka admits, and Shandro now econtends that he did not
pay these taxes and when he handed the first $10 to him it was
merely a return of this sum. Respondent admitted, however,
that at the time of the payment in the hotel nothing was said
about taxes, and, according to Lastiua, the first time he heard
of this was after the election (the exaet time being very uncer-
tain) when Shandro told him this $10 was the tax money which
he had held.

If this was respondent’s intention at the time, I think, under
the eircumstances, being a candidate, and knowing the law with
vespeet to bribery, as a prudent man he should have made it
abundantly elear at the time that this was a return of the tax
money. I do not think the witness would have been quite so
generous in treating the farmers if he had understood it was
his own money; the faet, too, that respondent trusted him to
call a meeting, post up his bills, ete., shews that he was con-
sidered of some value as a worker and supporter, and, there-
fore, in the absence of a clearer explanation, 1 am bound to
hold that this payment was made for the purpose of influene-
ing Lastiuka in the election.

As to the second $10, although under the Election Act it
was illegal for the respondent to make the payment exeept
through his official agent, still I am of opinion that the remuner-
ation was fair and reasonable for the work which witness had
done in calling the meeting. The effect of the payment made
personally by the candidate I will deal with further on.

Clause 3 (i) and (j) of particulars. That on April 5, 1913,
the respondent corruptly paid Onysko Scheramata $10. to induca
him to vote for him and to induce others to vote for him, and
that on April 10, 1913, respondent promised to pay said Schera-
meta $5 per day for assisting him in his election and later,
namely, in the month of July, 1913, in pursuance of said
promise, the respondent paid  Scheramata the sum  of
$40.  Payment of the sums is admitted by the respon-
dent but he contends that it was in respeet of lawful
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expenses, and that his only offence was that of paying directly
moneys which, by see. 293 of the Election Aet, should have been
paid by or through his official agent. .

The evidenee, in effect, is as follows: The parties met in the
Alberta Hotel. Vegreville, on April 5, Shandro told Schera-
mata that he wanted him to drive speakers for him during the
election to such places as might be indicated from time to time.
Scheramata was to be paid $5 per day, and on being asked if
he had any money replied he had not, and Shandro advanced
him $10. He says this money was to pay for meals, ete., and that
he kept an account of it, which came to more than 10, but did
not rece ve the difference from Shandro. The only work he did
was driving speakers about the riding. He never drove Shandro
himself, but went where he was directed with supporters. He
did not work continuously, and says that the eight days at $5

ineluded eleetion day. Now, it appears that he had considerable
diffienlty in collecting the debt. He never rendered any itemized
account but merely claimed $40 for eight days’ driving at $5
per day. Having failed to colleet from Shandro, on July 4,
1913, the elaim was placed in the hands of Ewing and Harvie,
solicitors, who wrote a letter to respondent threatening that un-
less the amount was paid by return mail a writ would be issued
against him. On reeeipt of this demand Shandro, on July 26
1913, paid Scheramata personally by cheque on the Merchants
Bank of Canada, Vegreville branch, on which is written, “‘in
full payment, hire rigs, eight days at $5."

Scheramata says that in April there was nothing said as to
how electors should vote, that he was not asked to do anything
except drive Shandro’s agents wherever he was ordered. There
is no evidence whatever that this money was paid for any other
purpose than stated. He did the work he agreed to do and 1 am
cf opinion that the remuneration for a man and team at $5 per
day under the cireumstances was fair and reasonable.

Mr. Sinclair laid stress on the faet that Scheramata testi-
fied the eight days included election day. However, T am satis-
fied that Shandro believed Scheramata actually did drive eight
days exeluding election day, and, according to the evidence,
Scheramata did no work that day. He merely voted, and on
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his way to the poll **picked up™ John Scheramata, and on his
way home drove the returning officer.  As John Seheramata was
#n Edmonton man having no vote in Whitford constitueney
I cannot see anything in the evidence which would amount to
proof of the charge of conveying voters to the poll,

I conelude. therefore, that, so far as this elause is concerned,
there was no corrupt intent on the part of the respondent, but
that his offence consists in a breaeh of see, 293 of the Eleetion
Aet. Clause 3 (m) of particulars, that the respondent on April
200915, at Vegreville, corvuptly paid to one Elavian Mandryk
the sum of $10 to induee him to vote and to induee others to
vote for the respondent,

I am ot satisfied with the evidenee of the witness Mandryk.
He swore that Shandro paid him $10 in the hall near the water
closet of the Alberta Hotel for the purpose of “*making him
silent” as he had been working for the petitioner.  He testified

that Shandro said. **Take this and don’t talk against me among

the people, neither for or against me.””  After this he worked
for Rudyk for cight days at $5 per day and said nothing to
Rudy k about Shandro’s payment until after eleetion day. Shan-
dio emphatieally denies this payment.  He says he never had
anything to do with Mandryk that day : that witness never asked
him for money and that he never gave him any.  Now, even if
the above were all the evidenee on the point, 1 do not think
I would be justified in deciding against respondent, but, on
eross-examination, Mandryk admitted that about two weeks
prior to the trial he stated in the presence of Michael Ostrowsky,
Alex. Shandro, Nick Boyehuk, and the respondent that he did
not reeeive the money in question.  This statement was reduced
to writing (ex. 2), and witnessed by the three parties above-
mentioned.  Although Mandryk denies signing the paper he
admits that it contains what he actually stated.  All the others
say that he did in faet touch the pen. On being asked why he
told a different story he answered that he was not at the time
on oath and that now, having been sworn to tell the truth, he
would do so. 1 think, therefore, in view of these events, T would

be placing a premium on falsehood if T were to aceept the evid-
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ence of such a witness as Mandryk, especially in view of Shan- ALTA.

dro’s contradiction, and accordingly find the charge not proven. s.C
Clause 3 (p) of particulars as amended is to the effeet that kot

respondent did pay to one Solowan $5 per day for driving dur v

. . . SHANDRO
ing the election, ete. 1 find that the expenses ineurred were =
Hewdy !

legal expenses, that the respondent paid $25 personally, and that

his offence consists only in paying direetly that whieh should
bave been paid through his official agent, and my genceral re-
marks hereafter will apply to this charge,

Clause 4 (a), (b). nd (d), and elause 12 (i) and (j) of
particulars charge the urning officer, William Hawilliack,
who is a brother-in-law . the respondent with instrueting per-
sons to pull down and himself pulling down pictures and litera-
ture posted up by the petitioner, ete. The evidenee on these
| charges is meagre and very unsatisfactory, and, without dealing

with the legal effect of such aets, if proven, | unhesitatingly
dismiss the petition so far as they are concerned.

Clause 5 (a) of particulars. This charge is to the effect
that poll 16, Soda Lake, did not open until about 945 a.m. on
eleetion day, that the Deputy Returning Officer and Poll Clerk
were not sworn as required by law; that the D.R.O. did not
shew the ballot box to such persons as were present at the poll-
ing place so that they might see that same was empty, as re-
quired by the Alberta Eleetion Aet. The evidenee is elear that
the poll did not open until between 9.30 and 945 a.n. owing to
a misunderstanding on the part of the Deputy Returning Officer
as to where the poll should be held, but with the exeeption of
this 1 find everything else was quite regular and the respondent
and his agent innocent of any complicity in the matter. I am
satisfied that the delay in opening this poll had no material
effect on the general result of the election. There were fifty-one

L voters on the list, forty-six of whom voted, and the petitioner

had a majority of twelve over respondent, the vote standing as

follows: Connolly 2, Rudyk 27, Shandro 15, and two rejected
ballots.
Clause 5 (b) of partienlar

That at poll 15, Hairy Hill, no
poll was held on eleetion day and no votes were taken, although
many electors attended for that purpose and were prevented

17—21 L.
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ALTA.  fyrom voting by reason thereof. There is no dispute as to the

8.0 facts. 1t appears that the key of the ballot box became lost.
feovk  No one present seemed to have courage enough to open it in any
?

" other way and consequently no votes were taken at this poll.

‘“_\_\:M I find, however, that respondent was not responsible in any way
Hyndman T and that there was no wilful intent on the part of anyone con-
cerned. T am of opinion that this event had no material effect
on the result of the election. The number of voters on the list
was 42, whereas the final majority for respondent over petitioner
in the election was 187. Of course, it might be possible for morg
than 42 to vote under the provisions of the Election Act which
permits persons not on the list but who are nevertheless en-
titled to vote to do so by taking the necessary oath. But on
examination of the statement of the Returning Officer, form
51, see. 233 of the Aet (ex. 1) I find that the average vote in each
poll was 55 and that the highest number at any poll was 97:
moreover that the greatest number of names on any polling list
in the distriet was 126, It is to my mind, therefore, quite im-
probable that the final result would in any way have been
affeeted even had this poll been regularly held and every legiti-
mate vote in the division voted in favour of the petitioner.
Clause 6 (a) of particulars: This relates to three voters,
George Danyluik, N. Gazliuk and George Kutosch, who, it is
alleged, voted at poll 9 and were not duly qualified electors.
There is no evidence as to how they voted or that the re-
spondent was in any way connected with them. There is also
some doubt as to whether they knew they were not entitled to
vote. The witness Kuteher himself admitting that although
ke was serutineer for Rudyk he was not sure of the boundaries
of the distriet. I conclude therefore as to this that no corrupt
practice has been proved as against the respondent or his agents.
(lause 3 (n) of particulars: That John Scheramata, agent
of respondent, corruptly offered $200 to Zenko Mytkytka to
induce him to vote for respondent, and to stay away from poll
7 on election day. At the conclusion of the evidence on this
charge I intimated I believed no real or serious offer had been
made, and T am still of that opinion. The chief witness for the
petitioner himself admitted that he and Scheramata were more
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or less chaffing one another and that he regarded the occur-
rence merely as a “*joke.”” 1 therefore dismiss this charge.

Clause 14 (a) of particulars charged that respondent in-
strueted the enumerator of poll 8 to mark the names of four
clectors off the list because he anticipated that such persons in-
tended not to vote for respondent. I find from the evidence
that two of these, viz.,, Wasyl and Fedor Ungorian did not live
in the Whitford Riding and the enumerator was justified in
striking their names off the official list. 1 do not think that
Shandro attempted to press the enumerator to do anything
improper and believed that some or all of these persons were not
entitled to vote in the constituency. 1 therefore dismiss this
charge.

Clause 17 (a) of particulars: This alleges that the respon-
dent was and is disqualified from being a member of the Legis-
lative Assembly of the Province of Alberta in that he is not a
British subjeet. The evidence adduced in conneetion with this
charge proved to be rather peeuliar and interesting.

It appears that respondent was born in Austria on March
9, 1884, cmigrated to Canada with his father, Steve Shandro,
about the year 1899 and settled in the distriet where he now
lives. On October 31, 1904, he went through the usual formali-
ties leading to his naturalization and subseribed the usual affi-
davits before Mr. (!, W. Cross, Commissioner in and for the
N.W.T. and eertificate of naturalization was issued on February
8, 1905. At this date, therefore, respondent would be about
one month under twenty-one years of age. If these were the
only faets incidental to his status as a British subject it might
be necessary for me to decide whether or not the said certificate
of naturalization was valid because Shandro was at the time
under twenty-one years, but evidence was addueed proving that
Steve (or Stefan) Shandro, father of respondent, became a
naturalized British subject on Oectober 3, 1903. Respondent
lived with him after that date and before he became twenty-
one years of age and therefore, under the Naturalization Aet,
was already a British subject and became such before he at-
tained his majority and his own certificate was therefore, super-
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fluous. [Sec. 35 of the Naturalization Aet, R.S.C. c¢h. 77, re-
ferred to.|

This complaint is therefore dismissed.

Clause 4 (a), (¢), (d); clauses 10 (a); 11 (a): 12
(a), (b), (), (d), (e). (f), (¢), (n), (i); 13 (b), of the
particulars: These charges relate to the arrest of the petitioner
at the instance of the respondent the night previous to the elee-
tion, viz., on April 16, 1913, and that respondent and his agents
advised and warned eleetors not to vote for petitioner because
he was in gaol and to vote for him would be useless. The facts
are substantially as follows: It appears that on March 25, 1913,
the Hon. €, W. Cross, Attorney-General, wrote a letter to the
petitioner, copy of which is as follows:—

Personal.

Dear Sir—If you are desirous of having any appointments made of
Justices of the Peace, Notaries or Commissioners in conneetion with my
department during the eleetion, kindly wire to me at Government oflices,
Edmonton, and the appointment will be attended to at once by Mr, Thom,

Wishing you every success in the coming election and with best regards,

I am, Yours very truly,
(Sgd.) . W, Cross,
Paul Rudyk,
Whitford., Alberta,

The petitioner did not reeeive this letter until about a week
before election whilst he was passing through Whitford Post
Office distriet. It appears the petitioner had been a friend of
the Attorney-General for a long time, was an active Liberal
and supported Mr. Cross in his several eleetions in the city of
Edmonton, that the petitioner intimated to the Attorney-
General before the letter was written that he intended being a
candidate and states that Mr. Cross wished him every suecess.

At a Liberal convention held on March 29, the respondent
was nominated as the Liberal ecandidate for the Whitford riding.
Certain friends of the petitioner also wished to nominate him
but he refused to allow his name to go before the eonvention
and stated that he proposed running as an Independent Liberal,
and from that time onward was active in promoting his interests
as a candidate throughout the locality. The nationality of the
majority of the electors in the distriet was that of the parties
hereto, either Austrian or Russian, and although there were also
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two English speaking candidates, Hughson and Connolly, it was
coniceded that only one of foreign birth would have any great
hope of success and the real contest was coneeded to he hetween
petitioner and respondent.

About April 13, the petitioner read and interpreted the
letter referred to at a meeting at which Andrew Shandro was
also present.  Respondent asked to see the letter, which Rudyk
shewed him and he carefully read it and understood contents.
It appears from the evidenee that Rudyk's objeet in using this
letter was to lead the people to believe that he was a friend of
the Attorney-General and that if eleeted to the legislature he
would have quite as much influence with the Government as the
regular Liberal nominee, Shandro, and there is evidenee to the
effeet that he boasted to some extent that the vespondent could
not produce such a letter from any member of the cabinet, The
respondent, evidently, was much coneerned about the effeet the
letter would have on the minds of the electors, and, not being
able to understand why the Attorney-General should favour
one who was not the regularly nominated Liberal candidate, on
April 15, had a telephone conversation with Mr. Cross with
regard to it. He was informed by Mr. Cross that no such letter
had ever been written, that he had had no correspondence of
any nature with Mr. Rudyk for a number of years and he eould
not possibly understand how he had such a letter in his pos-
session.  With this assurance from Mr. Cross, the respondent
conceived the idea of putting an end to the effeet of it by procur-
ing Rudyk’s arvest on the charge of forgery and by means of a
search warrant getting the letter away from him, and to that
end sent for Robert Stewart, a justice of the peace living about
10 miles distant, asking him to come to respondent’s house,
which Mr. Stewart did. As a matter of faet, the letter was a
genuine one signed by Mr., Cross himself but which evidently
for some reason or another at the time of the telephone con-
versation he had forgotten, and it was quite proper for the
petitioner to use the letter in any legitimate way. On arrvival
at Shandro’s residence the justice of the peace found also pre-
sent one Mike Ostrowsky and others. Mike Ostrowsky, although
a resident of Edmonton, appears to have been a very aetive
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worker in this distriet in the interests of Shandro. He was
connected with a newspaper called the “‘Russian Voiee,”” and
took a very aetive part in the scheme to have Rudyk arrested
and the letter rendered useless by means of a search warrant.
In fairness to the justice of the peace, who was also an active
agent of Shandro, 1 must state that he advised against such a
proceeding but without effect.

On the afternoon, therefore, of that day an information
(ex. 6) was laid by respondent in part as follows:—

That Paul Rudyk, of Edmonton, Alberta on or about the 13th day of
April, AD. 1913, at Edward in the said Provinee did unlawfully forge a
letter signed (. W. Cross, Attorney-General of Alberta, or did have a
letter in his possession alleged to have been signed hy €. W. Cross, said
letter if signed by €. W, Cross is a forgery. Said C. W. Cross stating so;
said C, W, Cross states said letter never signed by him.
and a warrant to apprehend (ex. 7) and warrant to search (ex.
&) were issued, the warrant to search reading in part as fol-
lows :—
that there is reason to suspeet that Paul Rudyk, of Edmonton, has in his
possession a letter signed “C. W. Cross, Attorney-General” alleged to have
been forged, Mr, (. W. Cross stated never wrote said letter.

Bvidently Shandro had some misgivings as to the genuine-
ness of Mr. Cross’ letter because it was arranged that the arrest
should not be made unless a telegram was received at Pakan
from Mr. Cross confirming the telephone conversation and which
he promised to send that day. As respondent was due at a
meeting in the evening at a point a considerable distance from
his home he drove away with one Rudimer Pratish about four
o’clock in the afternoon, leaving Stewart and Ostrowsky in the
house. It was arranged that the warrants should be delivered
to Constable Schreyer, of the N.W.M.P. with instructions that
he should arrest Rudyk only on econdition that the expeeted
telegram came to Pakan from Mr, Cross, Ostrowsky and Stewart
drove off with the papers and placed them in the hands of Mr.
Schreyer on the above conditions. Whether or not Schreyer
got the expected telegram, it is not clear, but at any rate, that
same night at the conclusion of a meeting Rudyk was holding
at Smoky Lake school-house with seventy-five or eighty people
present, just after he finished his speech Constable Schreyer
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appeared and demanded the letter, which petitioner gave him.
The constable placed it in his pocket, shewed him the warrant
and placed him under arrest.

It appears Schreyer's intention was to take him to the home
of Stewart, a very long distanee away, but at the request of the

petitioner, instead, he was taken to Dr. Lawford, J.P., at Pakan,

as he was the nearest magistrate. They arvived at Lawford's
house about 3 o’clock in the morning. As there was no accom
modation for prisoners, he sent them to the hospital till the
morning, when he released the petitioner on his own recogni-
zanee till April 18, and Rudyk was thus enabled to be present
about the opening of Pakan poll, and was also at Smoky Lake
poll about one or two o’clock pm. On April 18, Dr. Lawford
further adjourned the case for one week in order to receive the
information from Stewart, J.P., and Shandro was notified of
this adjournment. At the end of the week Rudyk was tele-
phoned to not to attend as Lawford had failed to receive the
papers from Stewart and the case was further postponed to
the 28th of the month. Although Shandro was duly advised

of these dates, he did not appear, and on the 28th the charge
was formally dismissed by the justice for want of prosecution.

There is a feature of the case which deserves some attention,
and, to my mind, has a very great bearing on the attitude of
mind and motives of Shandro and Stewart, There were, appar-
ently, no instructions whatever given to the constable as to where
petitioner should be taken after arrest. Under ordinary eir-
cumstances he would be brought before the justice who issued
the warrant, and the constable proposed doing that, and no
doubt would have done so had not Rudyk urged otherwise.
Stewart, on the eve of the election, instead of remaining at home,
went to a poll ten miles distant so that if the constable had done
the usual thing and taken him before the issuing magistrate he
would have found on arrival that he was not available, which,
no doubt, would have meant the detention of the petitioner
during the whole of the seventeenth and thus deprived him of
any work which he might have done in the support of his can-
didature on this important day.
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The only commendable thing on the part of the respondent
in this reprehensible affair was his candid confession that in
doing what he did he was not acting in the public interest or
with a view of assisting in the administration of justice, but
simply and solely with the objeet of furthering his own eleetion.
As he said, **The main object in arresting Rudyk was to stop
Rudyk taking away my votes.”’

Although there is evidence that Shandro believed the (‘ross

letter a forgery, still seeing, as he did, the official letter-head and

every appearance of genuineness on the face of the letter, for
deceney’s sake, at any rate, or as a generous and, 1 might say,
sportsmanlike opponent, he might at least have postponed the
arrest of Rudyk until after eleetion day as he must have known
that Rudyk was a man of substance, had lived in the country
for many years, and had no intention of departing from the
provinee,

The petitioner contends that this aetion on the part of
Shandro and the adviee or warnings not to vote for him had a
very detrimental effect on his election, in that many persons
would be confused and misled and would not know what effeet,
if any, such arrvest would have if he were elected, and that a
large number of electors would naturally be prejudiced by rea-
son of these things. I find it difficult, however, to come to that
conelusion.  Although the evidence is conflicting, 1 believe it
was a well-known faet and was discussed by electors at a num-
ber of polls that Rudyk had been arrvested. In faet, at Smoky
Lake school, the night before election, he was arrested immedi-
ately at the conclusion of the meeting and there must have been
some persons who witnessed this. Granted that even only one
person knew it at that time, it is reasonable to suppose that
news of such an occurrence, affecting as it did one of the prin-
cipal candidates would spread very rapidly in that mysterious
manner which such news does, and there is no telling where the
reports would end.  However, 1 was rather surprised that no
evidence was given by any witness to the effect that a single
elector had been influenced by the knowledge or report of the

arrvest. If anyone did vote against or refrained from voting for
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Rudyk on this account it is strange that some elector was not
brought forward to state the faet at the trial of this petition.
I do not think it

undue influence either at common law or

intimidation or

26 of the

falls under the head of
under see,
statute unless, at any rate, it could be proven that it did actu-
ally operate to intimidate or restrain from voting some one or
more of the electors in the distriet. 1 therefore come to the con-
clusion that, reprehensible as the conduet of the respondent

was in this regavd. I do not think, on the evidenee, that it

amounts to any of the matters contemplated by the Eleetions
Aet as a cause for declaring the eleetion void.

Referring to the payment of legitimate expenses made per
rtheless, under the Elee
the official

sonally by respondent, hut whieh, 1
tions Aet are not permitted but must be made by
agent, in my opinion, these offences do not fall under the head

No pen

alty or punishment is preseribed in the Eleetions Aet for the

f corrupt praetices, but are merely prohibited acts

commission of this offence and would, therefore, I presume, be
subjeet to the punishment preseribed by the Criminal Code
which deals with offences against provineial statutes, for which
no punishment or penalty is preseribed.

I conelude

So far as these offences are coneerned, therefore,

that, in themselves, they do not constitute a ground for avoid
ing the eleetion. .\ consequence, therefore, of my findings

ide to Mike

respondent, and the payment to Lastiuka

as to the paymen Alexander

Shandro,

Dymehuk by
agent «
made by the ndent personally, and other findings, it is

my duty t re the said eleetion void, and as a further
result of such findings, the said respondent, Andrew S. Shan
dro, is therefore incapable during the next eight yvears of being
elected to or sitting in the Legislative Assembly or any muni-
cipal eouneil and of being entered on the voters’ list or regis-
tered as a voter and of voting at an eleetion and of holding any
office at the nomination of the C'rown or any municipal office,

The petitioner shall have his general costs, but shall not be
entitled to tax the witness fees in conneetion with such charges
as have not been proven at the trial.

Judgment accordingly.
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RUDYK v. SHANDRO.

Vberta Supreme Court, Harvey, Cu,, Scott, Stuart, and Beck, JJ.
February 19, 1915,

L. Ereerions (§ 11 D—75)—ELECTION FRAUDS—BRIBERY, SUFFICIENCY OF
CHARGE,

A charge of personal bribery against a candidate at an election
which, if sustained, would ¢ the candidate’s disqualification must
bo established beyond a reasonable doubt and not upon a mere bal
ancing of probabilities,

Areean from the judgment of Hyndman, J.. 21 D.L.R. 250.
A. Macleod Sinclair, for petitioner, respondent,
A, G, MacKay, K.C., for defendant, appellant,

The judgment of the Court was delivered by

Buck, J.:—In this appeal—one from Hyndman, J.—the only
thing open for our consideration is the finding that a corrupt
praetice had been eommitted by the appellant, Shandro, one of
the eandidates in the election, with the result imposed by see.
269 of the Alberta Election Aet (¢h. 3, of 1909), of rendering
him incapable of being eleeted to and sitting in the legislative

assembly or any municipal eouneil, and of being entered on any

voters' list or registered as a voter, and of voting at an eleetion
and of holding any office at the nomination of the Crown or
any municipal office.  The date of the election was April 17,
1913.

The item of the particulars upon which the learned Judge
made this finding is—as amended during the course of the trial
—as follows :—

In or about April, 1913, a few days before April 17 (the precise date

intended seems to be the Sth), the respondent (Shandro) at Vegreville
paid to Jordaki Lastiwka at Shalka Post Office, Alberta, the sum of
£10 and corruptly reguested the said Jordaki Lastiwka to use the said
sum of 10 to buy drinks for the purpose of inducing the electors of the
said constituency of Whitford to vote for the respondent. The respondent
corruptly promised to pay the said Jordaki Lastiwka a further sum later
on, On or about April 16, 1913, the respondent corruptly paid to the said
Jordika Lastiwka the sum of 10 to induce the said Jordika Lastiwka to
vote for the respondent and to induce others to vote for the respondent.

This charge is obviously laid in view of see. 256 of the Elee-
tions Aet,
The charge elearly is intended to be one falling under the
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latter portion of the section, and to state it hriefly to be as fol-
lows: That Shandro on April 8, himself corruptly paid

Lastiwka $10 **for the purpose of corruptly influencing’’—not

Lastiwka but—"the electors’” of the constituency *‘to vote for’’
Shandro.

Not every act which is made illegal is a **corrupt practice.”
The latter is defined in see. 2, sub-sec. 3 to “*mean and inelude
bribery . . . oran aet declared to be . . acorrupt prac-

tice by this or any other Aet of the legislature of Alberta or
recognized as such by the eommon law of parliament.”

As to the payment of $10 alleged to have been paid by
Shandro to Lastiwka on April 16, the learned Judge says:

Respondent  (Shandro) asked him  (Lastiwka) to call a meeting and

handed him some bills to put up throughout the loeality Lastiwka

accordingly advertised the meeting and posted up the bills,  On the night
of the meeting Lastiwka asked for pay for the work he had done and
Shandro gave him $10,  Witness (Lastiwka) demanded $15 but was re

fused the extra amount and was told $10 was suflicient

Both Shandro and Lastiwka so far agree.  As to this pay
ment of $10 the learned Judge says:

Although under the Election Aet it was illegal for the respondent to
make the payment except through his official agent, still, I am of opinion
that the remuneration was fair and reasonable for the work which witness

(Lastiwka) had done in calling the meeting.

It was an illegal act but not a corrupt practice.  So, the cor-
rupt practice of which the learned Judge finds the respondent
guilty, is in conneetion with the payment of the 10 on April 8.

Shandro’s account of the payment of this $10 is this: About
the middle of Mareh, Shandro and Lastiwka met in Edmonton.
Lastiwka explained that he owed some taxes and gave Shandro
#10 with which to pay the taxes asking him to make the payment
to the tax colleetor, one Warnliack, who lived in the same neigh-
bourhood as Shandro, and whom he frequently met. On April
8, Shandro and Lastiwka met in Vegreville,  Lastiwka asked
Shandro for some money. Shandro said: ** What do you want it
for?" Lastiwka said: ‘I got to buy some things before I go
home and 1 am broke.”  Shandro said: 1 have that $10 that
vou gave me that day to pay Warnliack, if you want that, here

it is, and 1 gave him that; and he went away.”” Later on the
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same day they met again, and it was then that the arrangement
was made that Lastiwka should eall a meeting on Shandro’s
behalf. Lastiwka agrees absolutely with Shandro so far as re-
lates to the meeting in Edmonton at which Lastiwka gave Shan-
dro the $10 to pay his taxes to Warnliack and also so far as
relates to $10 paid subsequently to the eleetion for Lastiwka's
services in connection with calling the meeting ineluding Shax-
dro’s refusal to pay him more than %10, although he elaimed
$15, and also the faet of the payment by Shandro to Lastiwka of
$10 in Vegreville on April 8.

Where they differ is as to what took place when Shandro
gave Lastiwka the $10 in Vegreville; Lastiwka denies that any-
thing was said by Shandro indieating that it was a return of
the $10 given him to pay Lastiwka’s taxes. Lastiwka's evid-
ence is very confused, some of the confusion being accounted for
by reason of his evidence being given through an interpreter
who was evidently illiterate in English at all events. Lastiwka's
evidenee on the point of difference is briefly as follows :—

I saw him (Shandro) once out here in Vegreville; 1 spoke
to him. I ean’t remember straight away what took place at
that conversation. 1 asked him when he was going to eall his
meeting down at our place. He said if we needed a meeeting he
would eall one.

Q. What was done at that time? A, Then we had lots and
lots of my friends round there; and if you give me something, to
spend money ; our friends called a meeting. Q. What was done?
A. He said he could not do it at that time. I pay you, if you
call my meeting later; then 1 would not eall: he gave me $10.
Q. What did he say, when he gave you the $107 A, 1 have to call
a meeting; of course it is too late to put notices in; I have to
go and call the people to the meeting for the 16th. Q. Did he
say anything in addition to telling you you should call a meet-
ing when he gave you the $10? A, He told me to go round and
call a meeting, ask them to come there. Q. What else did he say
about the $10. A, No, nothing, he gave me $10. 1 buy a drink.

Q. Did he mention what he gave you the $10 for? A. No,
I think he gave it for meeting purposes. . . . Q. Why did he
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give you $10 at Vegreville? A1 just asked it. 1 do not know
what he meant. Q. What did you ask him then? A. Sometimes
I like to spend a couple of dollars in town. Q. Why did you ask
him about this money, did you ask him for $10? A. No, I just
asked him to give me some money. 1 like to spend it. Q. Why
did you like to spend it; why was it you wanted to spend the
money just at that time? A, I want to get my breakfast, and
might have a drink. I like sometimes to have it. . . . Q.
What did he say when he gave you the $107 A, Mr. Shandro
paid me the $10, then said—if you go down and call my meeting.
Q. Did he say anything beyond that? A. No. He gave me his
notice and if be too late to put that notice in, go round and eall
the people and 1 be there on the 16th night.”

He says it was only after the eleetion that Shandro told him
that the $10 given him in Vegreville was the $10 he had re-
ccived from him to pay taxes.

Referrving to the same $10 in eross-examination :

Q. You asked him to give you some money? A. Yes. Q.
You borrowed $10 from him? A. I asked him for some money
and Mr. Shandro gave me $10. Q. Did you say, loan me $10?
A. We never talked over nothing. Q. That $10 had nothing to
do with the posting of the bills? A, No."”’

In the result, Shandro’s evidence is that Lastiwka having
asked for money Shandro said 1 will give you back the $10 you
gave me to pay your taxes. Lastiwka's evidence is: that nothing
was said about it being a return of that money ; that Shandro
gave it simply because he was asked and said nothing of any
purpose he had in giving it.

| Reference to judgment of Hyndman, J., for which see
previous case.|

The only evidence 1 can find which tends to support the
learned Judge's statement that Lastiwka ‘‘asked the respon-
dent to give him some money to spend among his friends; he
wanted the money to buy drinks and meals’” is the somewhat in-
volved answer I have already quoted :-

Then we had lots and lots of my friends round there, and if you give
me something, to spend money, our friends called a meeting,

But if this means what the learned Judge appears to con-
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clude from it alone, it scems to me to be contradicted by other
evidence I have quoted of Lastiwka himself. Again Shandro
not only now contends that the $10 was a return of the tax
money, but swears that it was distinetly so stated at the time,
Furthermore, there is no evidence in the stenographer’s notes
before us indicating that Shandro admitted ‘“that at the time of
the payment in the hotel nothing was said about the taxes;”
his evidence is all positively to the effeet that it was expressly
mentioned.

If the learned Judge has in his notes of evidence anything
indieating any such admission by Shandro, which has been
omitted by the stenographer-—a thing which sometimes happens
—the learned Judge must undoubtedly have misapprehended
the evidenece, for, beyond question, such an admission—coming,
as it must have, if at all, after Lastiwka's evidenee and after

" Shandro’s positive and reiterated statement to the contrary—

would have called forth some remark or further examination by
counsel on either side, which eertainly would have, yet does not,
appear in the stenographer’s notes. At all events these notes
contain all the evidence before us, and we must confine our con-
sideration to what there appears. Still, further, the undisputed
faet that, on the day preeeding the election Shandro refused to
pay Lastiwka more than $10 though he urged the payment of
$15 for his work in connection with the calling of the meeting
naturally leads to the conclusion that he had not attempted a
few days before to bribe a man in whom he was now not afraid
to incur ill feeling against himself.

The trial lasted several days and there was an interval be-
tween a partial hearing at Vegreville and one at Edmonton.
It is not surprising, therefore, if the fact be, as I suspeet it is,
that the learned Judge’s recollection of the evidence failed him
when he eame to write his report. Even taking the evidence as
the learned Judge puts it and taking the reasons he gives for
his conclusion, I am convineed from the tone of his remarks
that he made no distinetion in the principle of decision appli-
cable to the question of disqualification—the result of disqualifi-
cation is a very serious curtailment of the respondent’s civil
status—diminutio capitis, the eivilians would eall it, and T think
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should be dealt with in the same way as if the charge were a ALTA.

eriminal one. That is to say, I think a charge which, if proved, 8.0.
RUDYK
established beyond a reasonable doubt, and that the faet, if it be v

;i X SHANDRO
s0, that the respondent failed to act as a prudent man is not B
Beck, J.

has so serious a consequence of that character, is required to be

enough from which to infer the intent necessary to constitute

the essential element of the offence charged. If bribery or other
corrupt practice is clearly proved against a candidate, there
should be no hesitaney in finding him guilty and the penalty im-
posed by the statute is, in my opinion, not too severe. 1In the
present case, however, as 1 have indicated, it is elear to me that
the learned Judge s finding of disqualification should be reversed
beeause the evidenee fails to establish the eharge, my explanation
of the learned Judge’s expressed opinion to the contrary, being
that, under circumstances which need oceasion no surprise, he
either misapprehended or failed to recollect accurately the evid-
ence, and that even if we ought, perhaps, to assume that his im-
pression after heaving the entire evidence is more likely to be
coreect than our conelusions from a written report merely of the
evidence relating to the precise charge, yet it is reasonably clear
that he acted upon a wrong prineiple in considering the evidence
in respeet of this charge—a right prineiple in respeet of all the
others—only from the point of view of a balancing of the pro
babilities and not of the proof of a quasi-eriminal ¢harge beyond
a reasonable doubt,

The appeal should be allowed with costs and the disqualifi-
cation removed.

Appeal allowed.

OLYMPIC STONE CONSTRUCTION v. MOMSEN & ROWE. B.C.

British Columbia Court of Appeal, Irving, Martin, Galliker, and CA
McPhillips, JJ.A. February 26, 1915

1. Bis oF sate (§ 1—5)—Sate oF sHIP—REGISTRATION—NECESSITY OF
WRITTEN INSTRUMENT
Where a boat is not registered and it is not shown that she ought to
have been registered, a written instrument will not be held to be
essential to evidence her sale
[Benyon v. Cresswell, 12 Q.B. 899, 900, applied.]

Arpear from judgment of Gregory, J. Statement
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D. S. Tait, for appellant, plaintiff,

Bodwell, K.C'., for respondents, Broley & Martin.

E. A. Lucas, for respondents, Momsen & Rowe.

IrviNG, J.A. - Plaintiffs (an incorporated company) were the
owners of a tug boat, “Rip Rap.” Momsen & Rowe were ship
and yacht brokers, dealing in boats, and had a lien on the “Rip
Rap" and her engine to secure the payment of two notes for
$1,625. When, on November 10, 1913, the first of the two notes
became due, Momsen & Rowe sent an agent (Maxon) to inter-
view the plaintiff company, and, at or after the interview, Maxon
said that he thought the boat would suit Messrs, Broley & Martin,
who were carrying on business on the Fraser River, and the
following resolution was then passed:

It was moved and seconded that Mr. Bowman be empowered to make,
sign and transfer the company’s interest and title to any parties who may
hereafter purchase the company’s boat.  All copies of papers in connection
therewith to be forwarded to the company’s office at Vietoria and any
moneys received by Mr. Bowman to be paid into the company’s account
at the Bank of Toronto, Victoria, and also that this motion in no way
permits Mr. Bowman to enter into any agreements that may endanger the
company’s interests except and for the sole purpose of effecting the sale of
the boat. Carried.

Notice of this resolution was furnished to the defendants
Momsen & Rowe by handing a copy to Maxon.

Bowman and Maxon took the “Rip Rap” from Victoria,
where she was lying, to the Fraser River, and shewed her to the
other defendants, Broley and Martin. Broley and Martin were
willing to buy her, but they had not sufficient cash; a three-
handed deal was then arranged by which Momsen & Rowe gave
possession of the boat to Broley and Martin on the terms set
out in the following document :

New Westawisster, B.C.,
Dee. 2nd, 1913

Received from Messrs. Broley & Martin an accepted draft for 1,000
(one thousand) as part payment on gas tug, powered with a 35 H. Corliss
engine.  Sale price of tug to be 83,000 (three thousand dollars) clear from
all debts. Momsen & Rowe agree to aceept for balance of payment of
£2,000 (two thousand dollars) certain machinery as deseribed, shown to,
and passed on by Mr. Bowman of the Olympie Stone Construction Co., of
Victoria, said machinery to contain the following piec

One hoisting engine (81,500) 2 years old, used only 3 months;

One swing gear (8245) 2 years old, never used;

One set of derrick timbers framed, and derrick irons complete (3500)




A W

21 DLR.] Owuymric StoNe v. MomMsex & Rowe.

3 months old, never used; all to be free from all debts, liens, mortgages, ete.,
and all of which are in first-class condition and located at Cranes ship vard
New Westminster,

In the event of Messrs. Broley & Martin wishing to exchange their
35 H. Corliss engine for a larger one, Messrs. Momsen & Rowe agree to take
back same within a period of 12 months from date, provided said engine is
in perfeet running order, and allow Messrs. Broley & Martin the list price
of said engine less 107, (ten)to be applied on part of purchase price on a larger
Corliss engine, when purchased from Momsen & Rowe

Mowmsen & Rows

Broley & Martin per O, AL Momsen
N.&B
Witness
E. Rice

It will be observed that Momsen & Rowe did not forget their
own interests in this contract, under which they received the
whole $1,000, payable in eash.

On April 30, 1914, the plaintiffs brought this action, claiming,
as against the defendants Broley & Martin, the return of the
“Rip Rap,” and, as against the defendants Momsen & Rowe,
damages for selling the boat without authority. Momsen &
Rowe counterclaimed for the $1,625. This counterclaim was
dismissed without costs and without prejudice to the right of
the defendants Momsen & Rowe (or the bank which held the

25.  Judg-

).

notes) to bring a fresh action in respeet of the $1,6

ment was given in the original action against the plaintiffs, and
from that judgment this appeal is taken.

Bearing in mind the faet that the defendants, Momsen &
Rowe, were interested in the boat, and that they beld two notes
made by the plaintiffs for the price of the engine, the terms of
the resolution, in my opinion, call for a sale for cash, and no
authority was given to Bowman to make the barter which was
carried through by Momsen & Rowe. The inquiry addressed
by Mr. Martin to Bowman (p. 40) as to his authority shews
that he appreciated the applicability of the doctrine of caveat
emptor.

The difference between a sale and a barter is well known and
need not be enlarged upon. The cases cited by Mr. Bodwell
will not justify us in calling an authority to an agent to sell an
authority to barter. The legal effect of a contract of sale may
be the same as that of a contract of barter, but the authority
for one is not an authority for the other. The plain reading of
the authority given to Bowman was to sell for cash.
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B.C. The implied authority of a factor does not include an authority
C.A. to barter: Guerreiro v. Peile (1820), 3 B. & Ald. 616; nor to

ywme  delegate his authority: Cockran v. Islam (1814), 2 M. & 8. 301;
10N} Solly v. Rathbone (1814), 2 M. & 8. 208,
CoNsTRUC

10N Apart from the written authority, 1 think we must hold that
“““:' « « Bowman, who was the company’s general manager, had power
Rowr to bind the company: see Doctor v. People’s Trust (1913), 16

e a, DULUR. 192, 18 B.CUR. 382; and clauses H. and O. of the com- 1 "
pany's powers and the power of delegation in see. 91 of Table A,

and, therefore, the plaintifis are not entitled to recover,
The boat, being unregistered, might be transferred without
a document in writing.  The eases cited by Mr. Bodwell establish

that point. 1 would dismiss the appeal.

Mastin, 3.A. Magmiy, J.A.:—As to the point of this transaction being a
sale or a barter, I am of the opinion that, on the facts, the learned
Judge below was justified in holding it to be the former: Heands
v. Burton (1808), 9 East 349; Saxty v. Wilkin (1843), 11 M. &
W. 622; 25 Hals. 109, par, 216, The case of Guerreiro v. Peile
(1820), 3 B. & Ald. 616, is of no assistance to the plaintiff in -
determining this question, beeause there the transaction was

stated in the written note to be “considered a barter trans-
action”; therefore, it was not open to the parties to treat it
otherwise.

Then as to there being a necessity for a written transfer of
the vessel, It is admitted that she was not registered, and it
is not proved that she ought to have been, which the plaintiff
should have done if he wished to bring her within the Aet; other-
wise @ written instrument is not essential: Benyon v. Cresswell ‘
(1848), 12 Q.B.D. 899, 900; ¢f. Erle, J. Of this case it is said, '
in MacLachlan on Shipping (1911), 32, that it is

a decision which clearly implies that at common law the legal ]
property in a ship may be transferred without a bill of sale; and there is
no reason to suppose that the provisions of the Sale of Goods Act, 1803, '

with regard to the trausfer of property as between buyer and seller do not
apply to ships, except in cases where the Merchant Shipping Act makes a
bill of sale nee

And ¢f. Batthyany v. Bouch (1881), 4 Asp. M.C. 380, 50
L.J.Q.B. 421, as to the Act of 1854 not applying to an agree-

ment to transfer a registered ship, but to the instrument of trans-

sary.
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fer itself, and that such an agreement may he enforeed by an
order for specific performance: ¢f. Act of 1804, sees. 24 of seq.

Applying the foregoing conelusion to the facts found by the
learned trial Judge (which finding is supported by the evidence),
it follows that the appeal should be dismissed

GALLIMER, J.A I am, with some regret, I may sav, foreed
to the conclusion that this appeal must be dismissed

I think, upon the evidence and the authorities, that Bowman
had power to make the deal which, under the cireumstances,
seems to me not to have been in the best interests of the com-

pany

MoPuiiies, JLA:—This is an appeal from the judgment of
Mr. Justice Gregory, and, in my opinion, the learned trial Judge
came to the right conclusion.  The action called in question the
sale of an unregistered tug boat called the * Rip Rap™ —a sale
was authorized by a resolution of the board of directors of the
plaintiffs, and Mr. Bowman, the managing direetor of the plain-
tiffs, was authorized to effect the sale and exeeute the necessary
transfer of title thereof.

The learned trial Judge has expressly found that the sale
was made with the authority of the managing director, and with
this finding 1 eannot find any good reason to disagree

The evidence adduced at the trial to establish the plaintifis’
case is most unsatisfactory, and it is impossible to take any
other view upon it than that arrived at by the learned Judge

It was very strongly argued by counsel for the appellants
that the present case was one which should have been deter-
mined upon the principle as laid down in Guerreiro v. Peile (1820),
3 B. & Ald. 616-618 (22 R.R. 500)—that

director had no authority to sell or authorize a sale—save for

%, that the managing

money and that the transaction was one of barter—and that,
therefore, no property passed.

In my opinion, the transaction was not one of barter. What
is barter? In Stroud’s Judicial Dictionary, 2nd ed. (1903), vol. 1,
at p. 168, we find the following:

This word (barter) is used by us for the exchange of wares for wares

(Termes de la Ley: Cowel)

Chalmers” Sale of Goods, 7th ed. (1910), at p. 5:—

B.C
G A

Oy e
NTONG
CoNSTI|
TN
Movsiy A
Howe

Galliher, 1A,

MePhillips, 1.A




OLymreie
STONE
CONSTRUC
TN
"
Momsen &
Rowe

MePhillips. LA,

DomiNion Law Rerorts. (21 D.LR.

Where the consideration for the transfer of the property in goods from
one person to another consists of other goods, the contract is not a contract
of sale but is a contract of exchange or barter (Bullen & Leake Pree. of
Plead. 3rd ed. p. 151; Harrvison v. Luke (1545), 14 M. & W. 139—French
Civil Code art. 1702)—But if the consid
partly of goods and partly of money, it seems that the contract is a contract
of sale (Aldridge v. Johnson (1857) L.J.Q.B. 206; Sheldon v. Cor (1824),
3 B. & C. 420, where the goods had been delivered and the action was brought
for the money balanee

ration for such transfer consists

Aldridge v. Johuson, supra, was a case where 32 bullocks,
valued at £6 a piece, were to be exchanged for 100 quarters of
barley at £2 per quarter, the difference to be paid in cash, and

the contract was treated as a contract of sale,

Then, in South Australian Ins. Co. v. Randell (1869), L.R.
3 P.C. 101, the question as to what constituted a sale as com-
pared with a bailment was considered, and Sir Joseph Napier,
at p. 108, said:

The law seems to be coneisely and aceurately stated by Sir William
Jones in the p
pp. 61 and 10;
contract for an equivalent in money or some other valuable commodity
and not for the return of this identical subject matter in its original or an
altered form this is a transfer of property for value—it is a sale and not a
bailment

sages cited by Mr. Mellish from his treatise on Bailments,

3rd ed.). Wherever there is a delivery of property on a

And at p. 113 further said:

It comes to this that where goods are delivered upon a contract for a
valuable consideration, whether in money or money’'s worth, then the
property passes

In the present ¢ the transaction was clearly in view of

what has been declared to be the law a sale—not a barter—the
terms of the sale were $1,000 and machinery valued at $3,000,

and there was sufficient aceeptance and receipt to oust any possi-
ble contention on the part of the plaintiffs based upon the Statute
of Frauds and the property passed. In my opinion, therefore,
the learned trial Judge arrived at the right conclusion, and the

judgment should be affirmed and the appeal dismissed.

Appeal dismissed.
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TP. OF COLCHESTER NORTH v. TP. OF ANDERDON.
TP. OF GOSFIELD NORTH v. TP. OF ANDERDON.

Ontario Drainage Court, G. F. Henderson, K.C., Dre
Vay 6, 1915

age Referee

Lo Muesicean corvoramions (8 1T G240) - Drauasace - NaTeRAL WATER
covrse—Cost or work—Power o gereree— RS0, on. 198
sEc. 67, SUB-SEC, A, PAR, 2

Under the Municipal Drainage Act, RS0, 1914, ¢h. 198, see. 67
sub-sce. a, p. 2, the Drainage referee has diseretion to refuse to allow’
the work to be carried out, where the cost of the work is out of pro
portion to the benefit to be derived from it, but, such diseretion must bhe
exercised upon judicial principles and before it can be exereised a legal
principle must be found underlying such exercis

2, Warers (§ 11-60)—PROVERTY OWNERS — NATURAL FLOW OF WATER
DIVERSION — INJURY OF NEIGHBOUR

Every property owner is entitléd to the natural flow of water through
his property, but no one is entitled by artificial means to send water
forward to his neighbour to the detriment of his neighbour

3. Moestewan corvorations  (§f TG 240)— Drarsace Acr—Exaiveen's
REPORT~WORK  NOT DONE  INSTRUMENTALLY — Expesse—Resvrn
Justivicartion

I'he engineer making the report authorized by the Drainage Aet is
justified where the character of the land permits and where the territory
covered is necessarily large and where practically the same result can
be accomplished, innot doing his work mstramentally, and thus saving
1 large bill of expense to the persons concerned in the scheme, althongh
had he done his work with instruments he eould justify his action under
the Aet

Sutherland v. Romney, 30 Can. S.C.R. 495, distinguished. )

Lo Muesicwarn corrorarions (8§ THG 2900 Rerowr oy ENGINEER I
JURING  LIABILITY OUrLer LAy DistiNerion  mren
CEPTIBLE— SCIENTIFIC WORK POWER OF REFERE
Where the engineer making the report for the municipality is right
in the theory upon which he acts and where the distinetion between
injuring liability’ and “outlet hability™ is so fine as to be almost
impereeptible and he assesses for “outlet Lability he will be upheld
though it would have been more scientific if he had
injury linbility: the Drainage Referee has the power
wsessment of the engineer if he thinks proper to do so

[Orford v. Aldborough, 7 D.L.R. 217, referved to.]

5, Costs (§ 1H1—60)—DraNace Aer—DRAINAGE REVERE
RULES REGARDING

POWER 1O MAKY

Subject to the general rules, as to costs under the Drainage At
the Drainage referee has power to make any order he may see fit, as
to the payment of costs and may make a general rule that in all drainage
cases for the year 1915, each party must pay its own costs, unless in
some special ease the eree thinks such general rule would not b
reasonable

Arrean by the townships of Colehester North, Sandwich
South and the town of Essex, also an appeal by township of
Gosfield North, against the report of J. J. Newman, O.]

engineer for the township of Anderdon, and the plans, specifica-

tions, assessments and estimates accompanying the same,

Statement
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‘_’E' The drainage work originated by petition to the council of
D.C. Anderdon, which township sent on its engineer, Newman, and
1o op by his report, which was provisionally adopted by the council of
Corenpster Anderdon, an extensive drainage work was provided for by
\",?III dredge cuts in the course of the river Canard, a natural ereck or
»\;‘I";-"‘I:I\v. watercourse in the township of Anderdon. The total cost of
— the work, including bridges (and bridge over the M.C.R.R.), -

Statement s 8106,444.80, and this amount was distributed over seven
municipalities, lands and roads in the respeetive appellant town-
ships being assessed as follows:

Colehester North—Lands  (benefit) $200, (outlet liability)
$46,404.10;  roads (outlet liability) 83,605; total, $50,200.10.
Sandwich South— Lands (outlet liability) $913.25; roads (outlet
liahility) $84; total, $097.25. Essex (Town)—Lands (outlet
liahility) $746.55; roads (outlet liability) $425; total, $1,171.55.
Gosfield North—Lands (outlet liability) $10,537.25; roads (out-
let liability) $775; total, $11,312.25.

The remaining townships were assessed as follows:—

Anderdon—Lands (henefit) 89,005, (outlet liability) $8,506.80;
roads (benefit) $2,274.20, (outlet liability) £005; for highway
bridges, $8,100; for M.C.R. bridge, $8,000; total, S36,791.
Malden— Lands (outlet liability) $1,224; roads (outlet liability)
S175; total, £1,399, Colehester South—Lands (outlet liability)
£4,234.35; roads (outlet lability) $330; total, $4,564.35.

J. H. Rodd, for Colehester North, Sandwich South, and Town
of Essex.

R. L. Brackin, for Gosfield North.

T. G. Meredith, K.C., and J. M. Pike, K.C'., for Anderdon.

The Referes (. F. Hexperson, K.C. (Rereree) i —There are two appeals .
in question, one launched by the townships of Colchester North
and Sandwich South and the town of Essex against the township -
of Anderdon, and the other launched by the township of Gosfield
North as against the other townships interested, and each ineluding
as a party defendant or respondent, the Michigan Central Rail-
way, in one case by the name of the Canada Southern Railway,
The railway company has delivered a pleading in the action, but
has taken no part in the hearing other than to ask at the outset
that whatever the event might be it should not be visited with
an order for costs.

NP, |7
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The drainage scheme in question is one prepared by Mr
J. ). Newman under instruetions from the township of Anderdon,
and is a scheme for the improvement of that portion of the river
Canard whieh runs through the township of Anderdon.  This
river - notwithstanding  the uncomplimentary  remarks  passed
upon it by some of the witnesses, I think is entitled to its old
time-honoured name of river—has its rise in some small swales

in the township of Gosfield North, assumes a defined course

in the township of Colchester North, then runs through the
township for about 11 miles until it enters Anderdon, through
which it proceeds for some fourteen miles into the Detroit River,
Mr. Newman's report proposes improving nine miles of that
course ending at a point where his proposed drain will come to
the dead level of the Detroit River, a point beyond which it
would, of course, be useless to attempt any improvement.  There
is no eriticism of the outlet, nor is there any serious eriticism as
to the size of the drain.

Mr. Flater, an engineer whose evidence is always reecived
with respeet, suggested that the drain would be unnecessarily
large, but he did not give any ealeulation or make any recom-

we almost

mendation as to exaet size. He based his evider
entirely upon text-book experience, and did not support it by
going into all the elements which | think necessary to justify a
complete eriticism of the ecapacity of the proposed drain.  Mr
MeCubbin agrees with Mr. Newman in thinking a drain of the
size proposed to be necessary, and according to the other evidence
on that ground I am satisfied that the drain is not unduly large
I mention this phase in passing merely to dispose of the question
as raised by the evidence, and 1 mention it at the outset heeause
the objection raised in the evidence was not pressed by counsel
in argument, counsel, I think, appreciating that the evidence
woild not warrant him in pressing the objection

Mr. Rodd, for Colehester North, and the appellants in that
appeal, ealls attention to the faet that there would have heen
under the former state of the law a doubt as to the sufficiency of
the petition and as to the effect of the delay in the preparation
of the report over a period of time during which ownership has
changed by reason of death and otherwise, and he mentions these
points, not as objections in law to the legal sufficiency of the
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report, but as points which he thinks it proper to mention and
points which the Court should have in mind in considering the
strictly legal objections. T mention them in passing to shew
that Mr. Rodd’s argument in that regard has heen appreciated.
His third point is that the cost of the work is out of proportion to
the benefit to be derived from the work, and that if that is a fact 1
should exercise diseretion and refuse to permit the work to bhe
carried out.  The authority conferred upon the Drainage Referee
under see. 67 of the Aet is very wide indeed.  Mr. Rodd is
probably right in contending that 1 have diseretion, under sub-
see. (a) of par. 2 of that section, but he no doubt would agree
with me that any diseretion must be exercised upon judicial
principles, and in order to exercise that diseretion I must find o
legal prineiple underlying such exercise,

My difficulty is that the evidenee is uniform to the effeet that
there is no portion of the Canard River which is a proper outlet,
in the striet sense, for a scheme under the Municipal Drainage
Act. 1 would have had some hesitation in speaking frankly on
that subject if thiz scheme were not under way, for there are
many places in this Provinee where trunk courses such as this are
very doubtful as to their sufficieney as drainage outlets. The
Canard River is the only outlet for a very large seetion of what
many people consider to be the finest land in the Provinee of
Ontario, and the situation arising from the evidenee in this action
is one which must be most seriously considered.

In dictating this judgment (as 1 usually do) in the presence
of a large number of people who are personally interested in the
result of this litigation, and desiring that they should properly
appreciate the motive which leads me to decide as 1 propose to
decide, 1 feel very anxious that they should realize the very serious
position in which this portion of the township of Essex has been
for some years past, and that they should appreciate the fact,
which is o fact as well as a matter of law, that they have for some
years past owed their drainage to the generosity of their neighbours
who own lands through which the Canard River runs.  The law
of this Province is that every man is entitled to the natural run
of water through his property, but no man is entitled by artificial
means to send one drop of water forward to his neighbour to the
detriment of his neighbour.  The people who own flats they
are ealled, along the valley of the Canard River, have been for
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many years submitting voluntarily to a burden, which on this
evidence T find to have been constantly increasing, of water sent
down upon their flat lands from the other portions of the drainage
arca. It is a fortunate thing that they have thought well to
bear that burden, I T am right in my understanding of the law,
any man at the outlet of any one of these subsidiary streams
might at any time have asked for an injunction restraining those
upstream from sending water down that stream on to his land
without carrying it to a proper outlet.

Now, I have in many cases in the past (and T have no doubt
I will in the future) found some means of permitting small drainage
schemes to be construeted where there is a considerable doubt
as to the sufficiency of their outlet, but that is no reason why
parties undertaking a work of improvement of a main drainage
scheme (even though the work of improvement has been long
delayed) should not obtain the assistanee which the Drainage Act
is intended to give them.

I must assume, beeause there is no eriticism of the assessments
that Mr. Newman has properly adjusted the assessment hetween
the several parties interested. T must assume also that the
owners of the flats are payving their full share of the assessment
for the benefit which this drain will give them, and that My

Newman has properly taken into account the faet that they ar

going to derive benefit as well as being relieved from the water
which is brought down upon them

Too much stress cannot be laid upon the faet that the Canard
is the only drainage outlet for this whole area, and too much
stress cannot be laid on the fact that this part of the country
cannot be ecultivated without drainage.  The evidence is not
altogether distinet upon this record, but we all know that this
is o part of the country where drainage is absolutely essential to
the cultivation of the farms, and if the Canard were not used as a
drainage outlet the farmers throughout this whole area would,
practically speaking, have to go out of business.  Therefore what
seems to be a large expenditure becomes comparatively a small
amount in view of the enormous amount of the value of the several
properties interested in this drainage work.  Therefore the con-
tention that the cost of the drainage scheme is out of proportion
to the benefit to be derived is met by the fact that after all the
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real benefit which is being derived from this scheme is that
something is now to be done which should have been done many
vears ago.  There is no portion of this western peninsula of
Ontario which can be drained too much. I have no hesitation
in coming to the conclusion that this is a necessary drainage
work, and the only regret is that it was not undertaken and carried
through by the township of Colchester North when Mr. Laird
made his report some years ago, at a time when labour was
cheaper and the result now sought to have been accomplished
could have been accomplished at o much less cost,

Mr. Rodd’s further contention is that the assessment for outlet
should be an assessment for injuring liability, and that the evidence
shews that the engineer did not make an examination sufficient to
justify him in making an assessment for injuring liability.

It may seem impertinent for me to make any suggestion con-
cerning a decision of the Supreme Court of Canada, and 1 refer
to the decigion in the ease of Sutherland v. Romney, 30 Can. 8.C.R.
195, only to emphasize the fact that in administering the Drainage
Act as I do (notwithstanding the striet reading of that judgment
by the late lamented My, Justice Gwynne in that case) 1 do so,
not in any spirit of disregard of his judgment, but knowing that
with the development of modern times, conditions have so changed
that the public mind requires that the Aet be so administered with
Just so much disregard of technieal interpretation as one may
feel justified in giving to it as regards any particular case which
arises at a particular time,

Mr. Newman has been exceedingly frank in this ease, and he

gave some evidenee as to his method of procedure which, if the
Act were interpreted as strietly as a technical reading of the Suth-
erland case would eall for, would perhaps necessitate the setting
aside of his report; but while I see that plainly, I see on the other
side that my plain duty is to say to Mr. Newman that he has
acted honestly and honourably in giving the evidence that he
did in the box, and that I consider what he did was rightly done.
Everything depends upon the character of the land.  There may
be a piece of country where an engineer cannot properly make a
report without the careful ealeulations which the statute indieates,
and which the Sutherland case appears to render necessary, On
the other hand, in a country such as that with which we have to
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deal in this ease (and still more markedly in the plains to the ONT.
west of this portion of the country), it would be almost silly for an Do
engineer to waste time in undertaking instrumental examinations r®. o1

to do something which he ean easily do as a result of his observa-  torcuesreg
S . 2 . Nortn

tion.  If Mr. Newman had gone over this very large area with his

I'e. oF

instruments he could have justified his action under the Aet, and
g ANDERDON

he could have brought in a correspondingly large bill of engineering
expenses to the farmers who are concerned in this scheme. I am
satisfied he accomplished practically the same result as if he had
done his work instrumentally, and that in going about it as he
did he acted properly

It i a very open question whether the sessment on lands

in Gosfield North should be for injuring liability or for outlet
lighility. I have more than onee pointed out that there are cases
where the line between injuring liability and outlet Lability is <o
fine as to be almost imperceptible.  In the case of Orford
Aldborough, 7 D.L.R. 217, an explanation of what I mean will
be found, and with that reference it is unnecessary for me to
explain further what I mean. I have no evidenee here other than
that of Mr. MeCubbin, and a slight reference of Mr. Newman
upon which I ean say whether or not there would be any difference
essed for

in the amount of the assessments if Mr. Newman had o

injuring liability instead of for outlet liability. 1 am quite
satisfied that it was competent for an engineer in this case to
assess cither one way or the other. 1 am inelined to think that
it would have been somewhat more scientifie if he had assessed
the lands in Gosfield North as for injuring liability beeanse of
their distance from the proposed drainage work; but after all,
he is right in the theory upon which he acted, that inasmuch as
the drains in Gosfield North and Colehester North have never
had an outlet in law and this scheme will give them an improved
outlet in law, they are therefore properly assessable for outlet
My impression is that if the assessment had been for injuring
linbility instead of for outlet liability it would have been higher
than it is; I eannot imagine how it could have been lower; and
therefore 1 have no hesitation in aceepting the evidence that at
all events it ean make no difference.  If 1 had thought it would
make any difference, 1 would have power, with the consent of the
engineer, to substitute the one term or the other at the head of
the column, but in my view of the case that is not necessary.
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In this rough way I think I have covered the objections which
have been raised, and it seems to me that they must fail and
that both appeals must be dismissed.

Some eriticism was directed against the assessment for bridges.
Mr. Newman's report provides that the township shall pay
sixty per cent. and the drainage area forty per cent. of the cost
of construction of highway bridges, and that these shall in future
be maintained by the drainage scheme as a whole.  Permanent
structures are provided, and maintenance is not expected to be a
serious item.  Mr. Brackin is apprehensive lest some of these
highway bridges shall be destroyed in some way and that his
clients will have to reconstruet them. It is not likely that that
contingeney will arise; and the only eriticism offered in evidence
overlooks the faet that the evidence establishes that the bridges
have to be enlarged, not lessened in size.  In this case the fact
is that the water artificially brought to the Canard by the scheme
in the appellant townships is injuring the approaches to the
bridges to such an extent that further approaches will be necessary
even if the scheme is confined within the banks of the proposed
work.

Mr. Meredith:—1 do not know whether Your Honour, where
yvou make an inspection, make any reference to it.

Tue Rereree:—1 do if T rely upon it. I do not rely upon
anything I saw on this particular inspection. It was simply
helpful.

My, Meredith:—1 do not know whether Your Honour intended
to say anything about the extent to which the value of the lands
would be inereased by this drain.

Tue Rereree:—Do you wish me to?  Mr. Meredith suggests
that T should find upon the evidence the extent to which the
lands (which in the evidence had been called flats) along the
Canard will be inereased in value by the proposed work. The
contention of the appellants is that Mr. Newman's valuation of
these lands in their present condition is $15 an acre.  They
aceept that valuation, and T do not understand that the respond-
ent objects to it as a valuation. Mr. Baird, who has had an
exceedingly wide experience in this section of country, and is,
in my opinion, well qualified to speak on questions of value (not
as a real estate operator but as a well informed drainage engineer),
says that these flats after Leing dra‘ned will he the very best
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land in the township, and they will be worth $100 an acre.  We
attempted an inspection the other day.  The weather was so had
that I did not attempt to rely upon anything which we saw during
the course of the inspeetion, but we did see enough to appreciate
the fact that this is a very valuable country and that the farms
are highly productive, so I see no reason whatever why Mr.
Baird's evidenee should not be aceepted; and my finding on the
evidence is that the flats there now worth $15 an aere will after
the improvement be worth 8100 an acre.

As to costs: | have to-day for the first time to put into foree
in thiz county a new procedure. Strong representations have
been made to those in authority over us with regard to the large
amount of legal expenses incurred in this portion of the Provinee
in connection with drainage trials. 1 have done my best to cheek
expenditure of that kind, and sometimes think I have made myself
a little absurd beeause of the frequency with which T advise the
farmers to spend their money in digging drains instead of fighting
law suits.  This year I found that it was the intention of those
in authority to change the Aet and eliminate costs from drainage
trials.  As a matter of experiment I have promised for the year's
end, or rather during the balance of this year 1915, to make each
party pay its own costs in any case where I feel that that ean be
done within the bounds of reason.  There are many cases where
I think it cannot be done, but elearly in a case such as this that
can be done. It is not my own idea, but it is an experiment
which is going to be tried out during the yvear 1915; unless in a
very exceptional ease, any assessment appeal during this year
will have that result as to costs.  Because of the experiment now
being tried as to costs in these cases, each of the parties interested
shall pay its own costs; those, of course, as between solicitor and
client to be taxed if thought necessary by any party. Each
appellant will pay to the clerk the sum of four dollars attendance,
and affix the sum of four dollars in stamps to my report.

Mr. Meredith:—With regard to the costs of Anderdon, are
they to be charged to the whole scheme or charged to Anderdon
alone?

Tue Rereree:—Charged to lands and roads in Anderdon.

Mr. Meredith:—Just the same as they are in the others?

Tue Rereree:—Yes,

Appeals dismissed.
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Annotation — Municipal Corporations (§ 11 (240 Drainage — Natural
watercourse—Cost of work—Power of Referee.

By J. M. Pike, K.C., or teE OxTario Bag.

Poviey.—In matters of drainage and other business of loeal concern,
gislature is to leave the management largely in the hands
Wl the Court should be careful to refrain from inte
large outlay for costs —unless there

the policy of the 1
of the loealitic

er-

g of which is always

ence—the mea
has been n manifest and indisputable excess of jurisdietion or an undoubted
dis of personal rights: per Boyd, C., Re Stephens and T p. of Moore,
25 O.R. 600, at 605

Perimon.—Under see. 3, subssee. 1, of the Municipal Drainage Aet,
R.S.0. 1910, ¢h. 195, the petition is to be of “the majority in number of the
resident and non-resident persons (exclusive of farmers’ sons not actual
owners), as shewn by the last revised assessment roll to be the owners of
the lunds to be benefited in any area as deseribed in such petition within any
township, ete.” The opinion of Mr. Justice Cameron, in Re White and Tp
of Sandwich E.. 1 O.R. 530, has been adopted by the Legislature in enacting
the above seetion, and Be Robertson and Tp. of N. Easthope, 16 AR, (Ont.)
214, is no longer an authority,  The “last revised assessment roll” means

the lust revised assessment roll at the date of the petition, of its presenta-
tion, of the granting of its prayer, and of the instructions given to the en-
gineer in compliance with it, and governs all the proceedings taken under
the petition: Challoner v, Lobo (1901), 1 O.L.R. 156, (C.A) 32 Can. S.C.R
505,

Petition should describe a real drainage area which should bear some
reasonable proportion to the size and extent of the draing
Duane and Tp. of Finch, 12 O.W.R. 144

Ovreer axp Ingvming Liapiniry AssessMent. —Owing to the changes
in the statute, much of the old law on the subject is now obsolete.  Orford
v. Aldborough (1912), 7 D.L.R. 217, is a decision of the Court of Appeal
of Ontario illustrating the application of present see. 77 of the Municipal
Drainage Act and sub-gees. 3 and 4 of see. 3 of said Aet.

+ scheme:  Re

The township of Aldborough sent on its engineer, under see. 77, in
pursuance of a complaint made by one Graham, whose lands lay along the
course of Fleming ereek and Kintyre ereek, and were damaged by waters
brought down by artificial drains, under the Municipal Drainage Aet and
under the Ditehes and Watercourses Act, leading into Fleming erec
Kintyre ereck. Many of these drains were in the township of Orford, an
upper township.  The engineer recommended the improvement of Kintyre
ereck below the lands of Graham so as to afford an outlet for the waters
brought down, and assessed lands in the upper township, Orford, for a
digtance of some ten miles along the course of the Fleming ereck. A portion
of Fleming ereck had not been artificially improved, although drainage
work had been done in some places.  There was considerable low land
between the high banks on cither side of the creck.  The Referee treated
the matter as if the rights of the parties depended upon the flow in the
actual waterway owing to the quantity of land between the high banks
and the actual waterway being so extensive and valuable.  The Referee
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found that the old outlet had never been a proper outlet for the waters
condueted to it, and he held that as the waters brought down occasioned

the injured lands and i assess

injury, the engineer was justified in reli
v proceeded

ing the lands which caused the injury aecordingly.  He furtl

to illustrate the practieal distinetion between injuring and outlet liability

1) Where lands can be more effectively drained after the construe-

o the draimage work than before heeause they will then have an outlet

o
which they did not have before, they are sessable for outlet Labilit
2) Where lands are effectively dreained. but where their waters are

not taken to a sufficient outlet, so that legally tking they have no outlet

at all, and the drainage work will give them a suflicient outlet, they are
again assessable for outlet Lability I'he test is, that, in order to enable
an assessment for outlet liability, the drainage work must he necessary, in
fact or law, to enable or improve the caltivation or drainage of the land
assessed

He then goes on to say that where, i the course of his examina
tion, the engineer finds lands suffering injury from water brought from
upper lands by artificial means, and his proposed work will pick this water
up and earry it to a sufficient outlet, he can assess for injuring liability the

lands from which the water eausing the damage is so artificially brought

He says that this is usually on pretty much the same e of affairs as the
second Kind of outlet Lability, but from the opposite point of view, the test

now being the existence of injured lands seeking relief, not higher lands

seeking outlet, and that it follows that the extent of liability differs in each
case as set out in the respective sections

) In making the assessment, benefit should first be taken into
count, then outlet liability and then mjuring liability, although probably
In many cases, as was the case here, in practical result, outlet Liability and
injuring liability will run side by side

I'he Referee upheld the sment on Orford. The Court of Appeal
wffirmed the decigion of the Refere

Garrow, JAL 7 D.LR. 217, at

things, no good reason why injuris

T sayvs Ihere is, upon the face of

g liability should stand upon one founda

1 outlet liability upon another and a different o It must surely
often happen that eertain sections or lots in a drainage scheme are liable
for both

Garrow, J.A., further says, 7 D.L.R. 217, at 227 It is not, in my
opinion, necessary in this case to discuss the general gquestion of the riparian
right of drainage into natural watercourses for the purposes of agrieulture
The facts in the cases of Re Tp. of Elma and Tp. of Wallace, 2 0O.W R, 198
and MeGilliray v. Tp. of Lochiel, 8 O.L.R. 446, to which counsel referred
and upon which he relied, were very different.  Fleming ereek and Kintyre
creck, both, although small, entitled in strictness to be called watercourses
long ago lost their natural condition and beeame part of an artificial drain-
age system created under the drainage laws of the Provinee. The law
permits that to be done And, when it is done, the part of the system

which was once a natural watercourse is entitled to no particular immunity,
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under the law, over the other parts which are purely artificial.  The whole
must operate so as to discharge the waters which it gathers, at a proper
and sufficient outlet. The law at least aims at affording complete relief
from the common enemy, and not merely a nominal or paper relief, or the
relief of one section of the loeality at the expense of another.”

While in MeGillivray v, Lochiel, above refer to, it was held that a
lower riparian proprietor could not sue the upper riparian proprictor for
damages where the upper riparian proprictor drained direetly into the
stream, there was no holding or opinion given in that case to the effect that
such upper riparian proprietor discharging his waters artificially into the
stream would not be liable to assessment at the instance of a municipality

lower down the stream.
In Orford v. Howard,
v. Aldborough, supra, Lister, J.A., at p. 226,
given as to whether the drains in Orford eaused more of the water to flow
from their lands into Howard than would naturally have found its ;
there. The Referee found that such was the effeet of the Orford drains,
and 1 think the evidenece sustains his finding.””  And at p. 229, Lister, J.A.,
further says: “‘And now the question is in presented upon the construe-
tion of sub-sec, 3 of see. 3 of 57 Viet. ch. 56 (0.),R.8.0. ch. 226, the Municipal
Drainage Aet.  Sub-sections 3 and 4 of this Act correspond to see. 590 of
the Consolidated Municipal Act, 1802, For the appellants it was argued
that sub-sec. 3 of sec. 3 of 57 Viet. ¢h. 56 (0.) does not change or alter the
meaning of see. 590 of the Consolidated Municipal Aet, s construed
by the cases before cited, and therefore the liability of lands in an upper
municipality to contribute to the cost of a dr ge work constructed by
and in a lower municipulity must in the eircumstances here be governed
by those cases. 1 must dissent from this contention. There is, in my
opinion, nothing in the language of the sub-section to warrant such a view.
A comparison of sub-sees. 3 and 4 with se ) makes it perfectly apparent,
as it appears to me, that the Legislature in enacting these sub-sections
had in view the cases of Re Orford and Howard and in Re Harwich and Raleigh
(the case of Broughton v. Grey, was then pending)—and intended to alter and
extend see. 590 so0 us to impose upon lands in a municipality from which
water has by any means been caused to flow upon and injure lands in another
municipality a liability to contribute to the cost of a drainage work such as
the one in question here, without regard to whether such water has been
caused to flow upon and injure such lands either immediately or by means
of another drain or by means of a natural watercourse into which it has
been conveyed and discharged for the purpose of being carried away. The
language of the sub-section is clear and unambiguous. In plain terms it
declares that if by any means water is caused to flow upon and injure the
lands of another municipality, the lands from which such water is caused
to flow may be assessed, ete.  The sub-section obviously refers to waters
artificially caused to flow and which would not otherwise find their way to
the lower lands. The words (upon which the judgments in Broughton v.
Grey largely proceeded) in see. 590, ‘then the lands that use or will use such
drain when constructed as an outlet either immediately, or by means of

27 ALR. (Ont 3, which is n red to in Orford

sayvs: “There was much evidence
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another drain from which water is eaused to flow upon and injure lands
are omitted from both sub-sections. Then sub-sees. 3 and 4 distinguish
ed to the
lower lands from the waters of the upper lands being caused to flow upon

wsessment liability for ‘outlet’ from liability for ‘injury’ occus

and injure them. The former liability is founded upon the benefit which
the upper lands will derive from the construetion of an outlet or an improved
outlet: see case apra; and the latter lability arises not by reason of any
benefit that the upper lands will de ¢ but in respeet of the injur stained
by the lower lands resulting from the waters of the upper lands being cansed
to flow upon und injure the lower lands I'his liabilit . by sub-sce. 3
termed ‘injuring Lability Sub-section 4, which relates to ‘outlet,” was
*obviously intended to overcome, and, in my opinion, does overcon the
decisions before cited, by pro that lands using o drainage we i
outlet either directly or by means of anyv other drainage wor or of any
BW ravine, creek, or watercourse, may be assess for outlet Mar
festly sub-sees, 3 and 4 are framed so as to enlarge the liability ereated b
sec, 0, at least to the ex indicated I'o place any other con
struction upon sub-see. 3 wo seems to me, defeat its plain objeet
Upon the evidence | do not think that what oceurred when the couneil of
Howard referred the report back to the engineer ean be regarded ninter
ference with his ‘independent judgment I do not think the other ohje
tions raised and argued are fatal to the report Ihe appeal must be dis
missed with cost Osler, J.A I agree in the result, but 1 do not think
1t is necessary in this case to decide whether the law laid down in B hton
v. Grey and Elma (1897 Can. S.CR. 495, has been changed by the recent
legislation.”  Maclennan and Moss, JLA., coneurred.  Appeal dismissed
s to the judgment of the drainage engineer and the weight to be given
to his conclusions, the judgment of Garrow, J.A.. in e Anderdor d Malder
and Colchester South, 8 D.L.R., at p. 814 is instruetive Into the details
of the eriticisms of the assessment by the appellants’ experts, 1 do not pro
pose to enter. It has in such matters of ‘much or little” been the custom in
this Court —wisely, in my opinion—to rely very mueh upon the conclusions
of the engineer in charg He L st tory oflicer, sworn to do his duty

He has necessarily to make a elose and eareful examination and study of the

whole premises, and his deliberate conclusions ought not, in my opinion, to
be disregarded except under elear evidence of error, or unless o question of
law is involved.’

“Sufficient outlet” is defined by sub-see. (m) of sec, 2 of the Municipal

Drainage Act to mean the safe discharge of water at a point where it will
dono injury to lands or roads.  In MeGillivray v. Lockiel, S O.L.R., at p. 450
Garrow, J.A,, suys Of course a running stream with suflicient banks to

contain the water would usually be a sufficient outlet the question is

one of fact.  For instance, a stream already fully o in carrving the
water properly belonging to it would not be a proper outlet for foreign water
brought to it by a diteh constructed under the Aet, if the inevitable result
would be to cause the water to overflow upon the lands of the owners down
stream.  And that appears to be the situation in the present cas The
plaintiff asserts that the learned Referee has found upon apparently sufficient
evidence that the effect of these award drains, as they are ealled, and
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particularly of Nos, 1 and 2, is to increase the overflow upon the plaintiff’s
lands, and he therefore reached the conclusion that the outlets were in-
sufficient. 1 agree with his conclusion as to these award drains Nos. 1 and 2
These carry a considerable body of foreign water into the stream immediate-
ly above the plaintiffi’s lands, where the stream has already lost its current
and has almost beeome ¢
flooding of the plaintiff's

At p of 26 AR, (Ont.), in Young v. Tucker, Lister, J.A., suys:
“The evi ¢ shews that the diteh conducted and discharged into the
swale on Campbell’s land a very considerable volume of water which would
not otherwise have eome there; that the swale or marsh was not a proper
and sufficient outlet for the water so brought down and discharged there;

lagoon, and must very considerably increase the

ands.

and that the plaintiffs were injured by the water from the swale overflowing
and flooding their land. What the defendant did was negligently done,
and he is, therefore, answerable for the consequences of that negligence.”’

Drainage water must go not merely to an outlet by means of which it
satisfuctorily escapes from the lands which are being drained, but to a
sufficient outlet which, as defined, means safe discharge of water at a point
where it will do no injury to lands and roads; and see. 3, sub-see, 4, as it
now stands, shews that it is not sufficient in order to e from linbility

simply to shew that the first discharge was into a swale, ravine, ereck or
watercourse: see Young v. Tucker, 26 AR. (Ont.) Orford v. Howard,
27 AR (Ont.) 228; MeGillivray v. Lochiel, 8 O.W.R. 446; Re Elma and Wal-
lace, 20.W.R.198; per Garrow, J.A, Huntley v. Marsh, 14 O.W.R. 1035-1036,

Diarsivag into Narerar Warercovnses.—In MeGuire v. T'p. of Brighton,
7 DLR. 314, Mulock, C.J., at p. 315, says: “Mr. Porter relies on what is,
we think, a correet statement of the law, the proposition of law that the
defendants have the right to drain surface water into the ereek in question,
it being a natural watercourse, provided that no greater volume of water
is turned into the ereek than, according to its natural capacity, it can take
care of.  He did not elaborate the proposition thus fully, but what I have
said is a fair paraphrase of the proposition.  According to Mr. Porter, the
evidence shews that, before the defendants drained any surface water into
the wi ks, It is still in its
normal eondition, having never been deepened nor had its capacity inereased.,
It, therefore, must follow that, when the defendants brought into it a larger
volume of water, they inereased the overflow; and, thus increasing the
overflow, they are liable for doing what they have no right to do, namely,
turning into this watercourse a volume of water in excess of its natural
capacity—thus having committed a wrong for which they must answer in
damages or by injunction.”

The ease within reported of Colchester North v. Anderdon is the latest
exposition of the law on the subject as to the right to assess lands of an
upper township draining into a natural watercourse by artificial means where
overflow is caused on the lands in the lower township adjoining the water-
course. The subject is discussed in Proctor on the Drainage Acts, pp. 35
to 44,

As 1o wiar Coxnstireres A Watercourse.—See  Yukon h'uhll('u. v.
Boyle Concessions, 19 D.L.R. 345; Beer v. Stroud, 19 O.R. 10. At p. 18 of

ercourse, it periodically overflowed its by
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Beer v. Stroud, Boyd, C., held that it was not es

utial that the supply

should be continnous and from a perennial living souree It is enough if
the flow arises periodically from natural eauses and reaches a plainly defined
channel of a permanent character.  The opinion of Boyd, C., was concurred
in in the Court of Appeal in Arthur v. G.T.R., in 22 AR, (Ont p. N

In Re Harwich and Raleigh, 21 AR. 677, at 657, Maclennan, J.A ., held
that the fact that a stream with generally well-defined banks

nut
at certain intermediate points into something like pond or small lake
does not make the whole of it less o watercourse,  See also Willi \
Richards, 23 O.R., at p. 636, for discussion a8 to rights of riparian

See also Ar 245; Gould on Waters, 2nd ed

on Watercourses, Tth ed

p
pp. 521, 526, 527

HiGguway I'he eare of highways is the paramount duty of & muni
cipality, and where an engineer did not provide in his report for the repair

of u highway, the report
Referee: T'p. of Euphemia v

care of |

t aside by Mr. Hodgins Q. B
1C.& 8858, This woul

hway bridges and approaches where the same were (

injured by
thereof
In the Colchester North and Anderdon case, in the
that the township should pay 60 per cent. of the cost
drainage area 40 per cent., and that the bric

lood waters and required repairing or rebuile

engineer provided

f the bridges and the

8 should in future be main
tained by the drainage scheme as a whole Permanent struetures
provided. The engineer's report was upheld by the Referee

wer

Re TRANSCONTINENTAL TOWNSITE CO.
Vanitoba King's Bench, Macdonald, J. F y 22, 1915

ehruary 22
1. Corroramions axp companies (§ VI C—330) —WinminG-vr—Liquipation
EFFECT ON PROPERTY RIGHTS —SPECIFIC PERFORMANCE— RESCISS
The diseretion of the Court under see. 22 of the Winding-up Aet
Can., is properly exercised by granting leave to sue a company in
iiquidation for specific performance of an agreement for exchange of
lands or in default that the agreement be declared cancelled, so that
plaintiff may recover his own lands of which the company in liquidation
had been allowed to take possession

ArreaL from the Master granting leave to institute an action
in this Court and proceed to trial notwithstanding the winding up.

E. Spice, for applicant.

W. H. Curle, contra.

Macponarp, J.:—Section 22 of the Winding Up Act, ch. 144,
R.8.C., provides that,

Alter the winding-up order is made, no suit, action or other proceeding
shall be proceeded with or commenced against the company, except with
the leave of the court and subject to such terms as the court imposes
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MAN. The granting of leave is diseretionary. The Master has

I

K. B. exercised his diseretion, granting leave to bring action.  Should
. this be interfered with?
TRANS

» - The plaintiff in the action is the Plainview Farming Co., Ltd.,
CONTINENTAL 4 A A

Towssire  hereinafter referred to as the plaintiff, and the defendant is the

= Transcontinental Townsite Co.  The plaintifi entered into an

Macdonald. 1 gereement in writing with the defendant for the sale to the de-

fendant of certain lands part of seetion nine (9), township twenty-

two (22), and range five (5), west of the third meridian, in the

Provinee of Saskatchewan, for the price or sum of $30 per acre,

transfer thereof to be made by the plaintiff as soon as the said
G.T.P. Branch Lines Co. should have definitely loeated their
station grounds, and the area of part of the said land surveyed
and the area thereof determined.  In consideration whereof the
defendant agreed to sell and convey to the plaintiff certain other
lands, being a portion of the east half of the said section nine (9),
for the price of 830 per acre, the transfer to be made by the de-

fendant as soon as the said railway company should have definitely
located their station grounds and the land to the south of the
right-of-way surveyed and the area thereof determined, and also
to pay in cash a sum equal to 830 per acre for the number of acres
by which the area of land transferred to it should exeeed the area
of land transferred by it, together with interest,

In and by the said agreement it was further agreed that the
said agreement should be completed within one year from Sep-
tember 2, 1913, when each of the said parties should by transfers
in the usual statutory form convey the land by them respeetively
agreed to be conveyed as aforesaid.

By the statement of claim issued it is alleged that the G.UT.P.
Branch Lines Co. has definitely located its station grounds and
the land to be conveyed by the plaintiff to the defendant has veen
surveyed and the area determined and the land to be transferred
to the plaintiff by the defendant has been surveyed and the area
thereof determined.

The plaintifi also alleges being ready and willing to perform
the said agreement, but that the defendant refuses to perform
the same. The plaintiff asks

for specifie performance of the agree-
ment, or in default that the agreement be declared cancelled and
at an end.
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There does not appear to have been any money changed rff_N_
| hands between the parties, and all that the plaintiff asks is that K. B
the agreement be carried out, or in default that they get their .
own property back. The plaintifi's rights seem to me even FraNs

CONTINENT AL
1 stronger than the ease of a mortgagee, whose right to proceed " owven

1 by action against a company being wound up seems recognized Co
5 Lloyd v. David Lloyd & Co., L.R. 6 Ch.D. 339

Macd !

. Counsel for the defendant states that sales have been made
e to various purchasers of parts of the property purchased from
3 the plaintiff, and that the hardship both upon the defendants
d and upon the purchasers would be very great if the plaintiffs are
ir allowed to proceed. This would indicate that the defendants
d have entered into possession of the plaintifi’s property, entered
e into agreements of sale with respect to it, and the plaintifis have
T nothing, neither money for their property nor yet any control
), aver the property itself.  Counsel for the defendant further
o urges that a little delay will enable the defendant to complete
Iy and fully earry out their agreement with the plaintiff, and thus
e the hardships referred to be averted.  This protection, no doubt,
0 will bhe granted later, but in the meantime T am of the opinion
o8 that the plaintiffs are entitled to proceed with their action, and
o8 the appeal must be dismissed, with costs in the cause to the
plaintiff
he A ppeal dismissed
p-
TS LA PLANTE v. KINNON. SASK.
ly Saskatchewan Supreme Court, Newlands, Brown, and Elwood, J.J R
Vareh 20, 1915
P. L. Conrracrs  (§ IV C 1=343)—Lanovrer—Hiren  vor seasox — Waoks
| MONTHLY RATE—PAID AT END OF TERM— RECOVERY OF WAGES

¢ COMPLETION OF TERM
iy Where a farm labourer has hired for the season at a certain sum per
e month, but the wages are not to be paid until the end of the season,
e the contract is an entire one and the employee is bound to complete the
rea term before he ean recover anv wages

Owen v. James, 4 Terr. L.R. 174, followed; Mousseau v. Tone, 6

W.L.R. 117, distinguished. |
rm . bt .
e Action for the recovery of wages, the plaintiff having worked Statement
rn . . .
for the defendant as a farm labourer.

‘ee-
L% T. J. Blain, for appellant.

H. F. Thomson, for respondent.
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The judgment of the Court was delivered hy

I Brown, J.:—The evidence given at the trial before the learned
LA PLaNTy
r S0 Loy i " 5
Kixxoy,  According to the plaintift’s version, he was hired at $35 per month

Distriet Court Judge is conflicting as to the terms of the hiring.

b until harvest, and during harvest was to get harvest wages, He
worked until harvest, and then demanded harvest wages.  The
defendant refused to give any inerease in wages, contending that
the hiring was for the season at 835 per month.  The plaintiff
thereupon left the defendant’s employ, although notified by the
defendant that, if he did so, he would not get anything.  Accord-
ing to the defendant's version, the plaintifit was hired at 835
a month for the season, and, with the exception of a little money
for tobaceo and other small necessities, the wages were not to
be paid until the end of the term when the plaintiff had threshed
his ul‘:lill. The learned trial Judge dismissed the action, and
must, therefore, have accepted the defendant’s version of the
contract, A contract such as the defendant has set up is an
entire one, and the plaintiff is bound to complete the term before
he becomes entitled to recover anything.  The facts of this ease
are |||‘:ull<':|||\ the same as those in the I'i‘]nll‘l"l| decision of
ex-Chief Justice Wetmore, in Owen v, James, 4 Terr. LR, 174
In that

» the learned trial .|\l~||_w held that the |»l:|i||lil‘f could
not recover, and he there refers to the leading authorities on
the question.  [Reference to vol. 20, Halsbury, at p. 81, and
Mousscau v. Tone, 6 W.L.R. 117.] There is no evidence that
would justify a finding that the plaintiff was a domestic servant,
as contended for by counsel, and 1, therefore, do not consider
it necessary to deal with the contention raised by him of special
privilege in such cases,

The appeal should, therefore, in my opinion, be dismissed
with costs,

Appeal dismissed.

3.
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HOUGHTON v. CANADIAN NORTHERN R. CO

Manitoba Court of Appeal. Howell, Cd M. Ri Iy, I o !
amd Hagya 11 A, Ma 1915
| hony i DAMAGES — EXCESSIVE - SETTING AsipE-=\WIHEN  UN
Rt NARLL AND PERVERS)

Although the amonnt of the genera tmages awarded by the jury’s
verdiet in a railway aceident case ma em to the Appellate Cour
to be very high, su s not i for setting aside the verdiet and
granting a trinl unles Conrt finds that the verdiet was un
reasonable and almost pervers

[Cox v, English, [1905) A, 168, 170; Pickeving v. 6.1 0. 50
Can, S.CR 39 Pickering v, G1P R A M4 Man. LIL 544, ap
plied; Johnston v, GW, R, Co., [1904] 2 KB, 250; Tore R, Co. v

Ning 1D08 ] A, 260, 261, ref

Arrean to reduee the damages awarded by a jury in an in

Jury aetion

O. H. Clark, K.C., for appellant, defendant
Isaac Pithlado, K. amnd Hoskin, Kt for respondent
plaintiff.

Howers, CJM., concurred in dismissing the appeal

Riciarns, J.A I concur in the result and would dismiss
the appeal exeept as to the 5,000 allowed for punitive damages
I differ from my learned brothers only in this, that 1 cannot
say that, in view of the unusual facets of this ease, the damages
allowed by the jury scem too larg Considering the different

heads of damage that may be considered by a jury in such a case

w8 this, which are quoted in my brother Haggart’s judgment

wnd the loss suffered by the plaintifit under each of those heads

I am unable to see that the amount assessed by the jury is ex
COSSIVEe,
Perove, J.A I agree with the conelusion at which my

brother Haggart has arvived, that although the amount of the
general damages seems to be very high, no sufficient ground has
heen shewn for interfering with the verdiet of the jury. There
are one or two matters which 1 would desire to emphasiz
inasmuch as they direetly affect the question of damages

The aceident to the plaintiff was caused by the negligence
f the defendants. A passenger train on defendants’ railway

ran off the rails and the car in which the plaintiff was travelling,

295
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Richards, J.A.
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after running some distanee on the ties, fell over on its side and
came to a sudden stop.  The plaintiff, who was a heavy man,
was thrown forward violently and fell astride of a seat, thereby
sustaining severe injury. At the time of the aceident the plain-
tiff was a vigorous, healthy man, 43 years of age. e appears
to have been a man of good business eapacity, and his earning
power was large. He states that he had been making $6,500 a
yvear from commissions and salary reeeived from several com-
panies with which he was conneeted, in addition to large sums
made from dealings in real estate and other private enterprises,

The injury necessitated a very severe operation and was
attended with much suffering extending over a considerable
period of time.  Absecesses formed in the prostate gland and
that organism was completely destroyed. There is a permanent
stricture of the urethra eausing great inconvenienee and appre-
hension,  The plaintiff has by reason of the aceident and the
surgieal operations been  rendered  hopelessly  impotent  and
sterile,

I will take in order the several heads of damage in respeet
of which a plaintiff complaining of a personal injury is entitled
to compensation, as enumerated by Cockburn, Cul., in Phillips
v. Nouth Eastern E. Co., 4 Q.B.D. 406,

Firstly, bodily injury sustained. There was abundance of
evidenee to shew the severity of the injury and the permanent
character of the same. Secondly, the pain undergone. It is
shewn that the plaintifi’s sufferings were intense for a consider-
able period. and that he suffered more or less severely until the
wound became healed some 5 or 6 months after the operation.
Thirdly, the effect on the health of the sufferer, according to its

degree and its probable duration as likely to be temporary or
permanent. The plaintiff shews that he has lost bodily strength,
that his physical and mental energies have been affected, that

he has lost his ambition and eapacity for work, that he suffers

from a permanent stricture causing great inconvenience and
necessitating continued medieal care, that he had lost all sexual
power. Fourthly, the expenses ineidental to attempts to effect
a cure, or to lessen the amount of the injury. The expenses
incurred by the plaintiff, up to the time of the trial, for surgical
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und medieal services, hospital charges, nursing, medicine, ete
amounted to some $1,960, and at that time he was still under a
doctor’s ean Fifthly, the pecuniary loss sustained through
inability to attend to his business and the temporary or perman
ent character of it, There is evidenee to shew that the plaintifi
has been unable to resume his former bhusiness activities, that he
sustained loss through being unable to attend to his various
employments and enterprises, that he is disconraged and despon-
dent and has lost his capaeity for work, and that by reason of
his impaired physical condition he was giving up work. IHis
bodily injuries arve of a permanent nature and the jury might
infer from the faets given at the trial that his earning capaeity
had suffered a severe and permanent depreciation

It will thus be seen that there was evidence to justify the
Jury in awarding damages upon every one of the five heads
above enumerated.  Although the sum total of the damages

appears to me to be very larvge—Ilarger than 1 might have given

if I were teving the ease—still that is not a ground for inter
fering with the verdiet. The question was lately considered by
this Court in Pickering v. G.T.P. R, Co., 24 Man. L.R. 544,
affirmed in the Supreme Court, 50 Can, S.CUR. 393, The Chief

Jdustice of Manitoba in giving judgment in this Court said

The jury is the proper tribunal t

wdge t natter, and the verdiet i
not to be set aside merely because, in m wgment, 1 would have giver
mueh less: Torouto v, King (RUTLY B W 0.1 cannot say that the ver
diet was unreasonable and almost vins to be the measnre
required in granting a new trial: Cos v, Eoglish, | 1905] A 168, 170

Applying this to the present ease, I am of opinion that this
Court would not be justified in setting aside the verdiet and
granting a new trial

As the defendant sueeceded in obtaining a reduetion of the
Judgment to the extent of $5,000, being the exemplary or puni-
tive damages, there should be no costs of the appeal to either
party.

CAMERON, J.A., concurred in dismissing the appeal.
Hagaart, J.A.:—The question here is the amount of damages

to which the plaintiff is entitled. Are they excessive? The

action was tried before Galt, J., with a jury. The jury gave a

Cameron, J.A.

Fageart, 1A,
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verdiet for $32,000 general damages and $5,000 exemplary or
punitive damages. At the opening of the argument of the
appeal, counsel for the plaintifi abandoned the exemplary or
punitive damages, saying that he eould not find authority for
sustaining this part of the verdiet, and confined his argument
to the support of the $32,000 general damages,

The defendants urge that Johuston v. G.W.R, Co., [1904]
2 K.B, 250, is an authority in their favour. There it was held
that the rule laid down in Praed v. Graham, 24 Q.B.D. 53, that
a new trial will not be granted on the ground of exeessive dam-
ages unless, having regard to all the eireumstances of the case,
the Court is of opinion that the amount is so large that no twelve
men conld reasonably have given it—must be construed in the
light of other decisions of the Court of Appeal, e.g., Phillips v.
L. & SW. R. Co., 5 QB.D. T8, the effeet of which is that a ver
diet may be set aside and a new trial granted if the Court, with-
out imputing perversity to the jury, comes to the conelusion,
from the amount of the damages and the other eirenmstances,
that the jury must have taken into consideration matters which
thev ought not to have considered, or applied a wrong measure
of damages.

Vaughan Williams, L.J., in his reasons on p. 258, says:

In such a ease T think a new trial might be ordered without reference
to any perversity of mind of the jury in regard to the quantum.  In any
case in which you arve able to draw the inference that the jury either in
cluded a topie which ought not to have been included, or measured the
damages by a measure which ought not to have been applicd. 1 think thers
ought to be a new trial.  But 1 am not prepared to say that that is so in
the present case

The above case referred to in Johnston v. G.W. R, Co.,
namely, Praed v. Graham, 24 Q.B.D. 53, was a case where the
plaintiff obtained a verdiet in an action for libel and the Court
held that it would not grant a new trial on the ground of exees-
sive damages unless it thought that, having regard to all the
cireumstances of the case, the damages were so large that no jury
could reasonably have given them, and Lord Esher, M.R., on
p. 55, discusses the question in these words:—

1 think that the rule of conduet is as nearly as possible the same as
where the Court is asked to set aside a verdiet on the ground that it is

against the weight of evidence, 1If the Court, having fully considered the
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whole of the circumstanees of the case, come to this conclusion only W
think that the damages are larger than we ourselves shoul iven
but not so large as that twelve sensible men o I not rea have

given them,” then the mght not to interf vith the verd

If, then, the Court is to apply the same rule when considering
the amount of damages as when eonsidering the weight of evid
enee and the substitution of the opinion of Judges for that of
the jury, 1 would refer to the comparatively recent case of
Toronto R. Co, v. King, | 1908] A.C, 260, 261, where it was held
that the Court of Appeal was in error in setting aside the judg
ment for the plaintifft and ordering a new trial when there was

evidence on both sides of negligenee and contributory neg

1
gence properly submitted to the jury. Lord Atkinson, who de

livered the judgment of the Court, in summing up the reasons

Says:
I'he jury have practically found these issues in favour of t
1 wre the tribunal entrusted 1 law with the determination of issues
of fact and their conclusion in sueh matters ought not to he disturl
se they are not su s Judges sitting in oa Con f "
mselve r

Phillips v. SW.E. Co,, 5 QB.D. 78 5 (.P.D. 280, was a
motion for a new trial on the ground of insufficieney of damages
The rule was made absolute for a new trial on the ground of the
inadequaey of the damages found by the jury upon facts proved
that the jury must have omitted to take into consideration some
{ the elements of damage properly involved in the plaintiff’s

claim.  On p. 407, Coekburn, ()., sayvs

But we think that " be said to 1 v 1 nabl
i8¢ unless they consider and take into aceount all the Is of damagse
nresp of which a plaintin mplaining of a personal injury is entitled
to compensation 1l wre the bodily injury sustained ; 1 pain under
ne; the effeet on the health of the saf v according to its degree and
its probable duration as likely to be temporary or permanent ; the expenses
incidental to attempts to efls w Ly lessen the amount of injur
the pecuniary loss sustained nability to attend to a profession

or business as to which, again, the injury may be of a temporary charaet

or may be sueh as to ineapacitate the party for the vemainder of his life
If a jury have taken all t elements of damage into eonsideration, and
have awarded what they deemed to be fair and reasonable compensation
under all the cirenmstances of the ease, a Conrt ought not, unless under

very exceptional circumstanees, to disturhb their verdiet
It is difficult in this case to measure the compensation by

money. The plaintiff was an active business man; he is maimed
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for life; he has endured months of suffering; submitted to sur-
gical operations, and there is evidenee of the after effects upon
his health. There is also evidenee of considerable expense being
incurred, and of his diminished energy and power to actively
carry on business,

I cannot find that the jury took into consideration matters
which they should not have considered, nor ean I find that they
have applied a wrong measure of damages, and although as a
Juror I would not have given as large an amount, 1 could not
find that the damages were so large that no jury could reason-
ably have given them. 1 realize that perhaps the same argu-
ments that were urged by the plaintiff might be used in sup-
port of a mueh larger verdiet than the one in question, beeause
money cannot accurately measure the injury, and, as I have said,
the faet that we as Judges would give a smaller verdiet is not a
justification for interfering.

Here is a corporation operating a large publie utility, and
it might not he able to stand the pressure of a sucecession of large
verdiets such as that given in this case, and if juries continue
to give large verdiets against these corporations, and appellate
Courts are reluetant to interfere with the conclusions of juries,
then the only recourse is for such corporations to apply to the
Legislature to limit the amount as they have done in the case
of the Employers Liability Aet and the Workmen's Compen-
sation Aet.

I would dismiss the appeal.

Appeal dismissed.,

LEDINGHAM v. SKINNER.

British Columbia Court o weal, Macdonald, C.J A, Irving, Martin, Galliher,
ana "l/’hr”t(ix, JJ.A. I-:lzrurln( 26, 1915

1. Execvrors axp  apministRators  (§ IV A—80)—Proor  oF  cramms
CoRROBORATION—DEGREE OF PROOF.

The corroborative evidence required in proof of a elaimed cause of
action against the estate of a deceased person under the Evidence
Aet, . 1011, eh. 78, see. 11, must be of a material character,
supporting the claimant’s case, although not necessarily sufficient in
itself to establish the case,

[Thompson v. Coulter, 34 Can. S.C.R. 261, applied; Vavasseur v.
Vavasseur, 25 Times L.R. 250, and Doidge v Mimms, 13 Man. L.R. 48,
referred to.]
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Arpear by plaintiff from judgment of Hunter, C.J.B.( of
June 23, 1914,
F. C. Elliott, for appellants, plaintiffs,

D. 8. Tait, for respondents, defendants

Macponap, C.JA:—In my opinion, the evidenee is not
such as to warrant the reversal of the judgment appealed from
It does not satisfy me that cither David Hoggan or William
Hoggan contracted to pay for the board and lodging which formed
the basis of the plaintifi's elaim.  The plaintifi’s wife, after-
wards added as a co-plaintifi. with her husband, R. L. Leding-
ham, was the adopted daughter of David and William Hoggan
It was, therefore, quite natural that David and William Hoggan
should be entertained as a guest by the plaintifis,  The fre
queney and length of David Hoggan's visits have, T am satis-
fied, been very greatly exaggerated.  Even if the evidence of the
one plaintiff can be admitted as corroborative of that of the
other, as to which I find it unnecessary to express an opinion,
the whole is so unsatisfactory as to justify a refusal to give effeet
to the plaintifi’s claim against the representatives of the deceased
persons.

Subsequent events militate very greatly against the plaintiffs’
claims.  Plaintiff R. L. Ledingham swears that David Hoggan
agreed to pay for his board and lodging when he had won his
case in the Privy Council.  That case is commonly known as
the “Settlers’ Rights Case.””  This is not quite as it is pleaded,
but T will take his sworn statement and that of his wife and co-
plaintiff in preference to the formal pleading.  Judgment in the
Privy Couneil in David Hoggan’s favour was delivered on July
22, 1907. On July 30, 1906, plaintifi R. L. Ledingham had
borrowed $1,000 on a promissory note from David Hoggan, and
on September 21, 1907—that is to say, two months after David
Hoggan had won his case—Ledingham re-paid $500 on account
of the note, and, as he swears, after David Hoggan's death re-
paid the balanee to William Hoggan, David Hoggan's executor.
Ledingham's explanation of this is not at all satisfactory. His
repayment of these moneys was inconsistent with his claim that
at that time he was entitled to a large sum of money from David
Hoggan for board and lodging. The appeal should be dis-
missed.,
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Inving, J.A:—For the protection from unfounded elaims it
has always been a rule of the Courts that claims against the
estate of a deceased person should be examined with jealous
suspicion: Re Garnett, Gandy v. Macaulay (1885), 31 Ch.D. 1,
applied in a ease somewhat similar to this; Doidge v. Mimms
(1900), 13 Man. L.R. 48. That rule was originally a rule of
practice, hut since 1900 it has been made a rule of law.  That
statute, now sec. 11, ch. 78, RS.B.C. 1911, has not extended
the rule, but merely changed it from a rule of practice to a rule
of law,

In the present case, which was dismissed by the Chief Justice
for reasons then given, but of which we have not heen furnished
copies, we were led to believe by appellant’s counsel, on his
opening, that the plaintifis’ elaim was hardly disputed, and that
it was only a question as to the sufficiency of the corroborative
testimony that prevented judgment being given for the plain-
tiffs.  On hearing the other side, a very different question or
series of <|||<'~|iull~ are prl'wmml for our decision.  As we have
not the findings of fact by the learned Chief Justice, it is neces-
sary for us to go into the evidence at some length.,

The action launched in April, 1913, is brought against the
executors of the late Wm. Hoggan (who died in December, 1912),
for board and lodging furnished to his brother, David Hoggan,
for 572 weeks, viz., from April 1, 1897, to April 23, 1908, and
also for board and lodging furnished to the late William Hoggan
for 33 weeks, viz., from April 23, 1908, to December 6, 1909,
The action was brought by the husband of a niece of the two
Hoggans in respect of board and lodging in the home of the
plaintiff and his wife in Victoria, on two distinet contracts made
with each of the two brothers, David and William, by the plain-
tiff the wife, no one else being present at the interviews when
the alleged contracts were made.

The making of the contracts is questioned. The fact that
David Hoggan did spend some time in the Ledingham home,
either as a guest or a lodger, is not disputed, but that he was
there for weeks and weeks is denied, and the rate per week is
said to be excessive,

I have read the evidence and I agree with the conclusion
reached by the Chief Justice. Having regard to the great lapse
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of time, this is a case which should be considered with jealous
suspicion, and I would hold that the plaintifft has not proved
either of the contracts with David or William he relies on

I will take the alleged contract with David first, which was

1807, The relationship of the

supposed to have been made i
parties throws eonsiderable light on the questions at issue, and
therefore, it will be convenient to deseribe the parties and their
occupations.  The two  Hoggans, David and - William, werd
brothers—hoth  bachelors—who lived at Nanaimo, and there

carried on business in partnership as grocers.  The plaintiff Mary

d been brought up by their

m was their nieee, who

Leding
mother.  Another member of their family was Thomas Aitken,
who also lived at Nanaimo.  David Hoggan and others, one of
whom was Samuel Waddington, had taken up land near Nanaimo
in what is known as the Island Railway Belt, and had brought
an action against the E. & N. Railway Co. to establish his right
to that land as “an actual settler™ for agricultural purpose

within the meaning of the B.C. Settlement Aet (1883), 47 Viet

14. His ease was carried to the Privy Council, where he was
beaten, the decision being that he was in no sense an actual
settler for agricultural purposes.  The decision was given in the
spring of 1804: see Hoggan v. Esquimalt, [I894] A.C. 420, 63
LJ.P.C.97. At that time David Hoggan, who was about sixty
vears of age, had, in addition to his grocery business at Nanaimo
some 790 acres on Gabriola Island and some lots in the city of
Vancouver. The plaintifi Mary Ledingham was married and
living in Victoria, with her husband, the plaintiff Robert Leding-
ham, and there was also living (in Vietoria, 1 think) William
Ledingham, a brother of Robert.  This brings us down to the
fall of 1896, when, according to plaintiff, David eame to his house
and remained there until his death, which took place on April 23,
1908. He came to Vietoria (as I understand Robert Ledingham

to say) to carry on with greater convenlence a campalgn in the

legislature to secure an amendment to the Settlement Aet, so
that his rights as a settler would be recognized. In this cam-
paign William Ledingham was to assist him.  The arrangement,
we are told, was that the property claimed was, in the event of
success, to be divided equally between David Hoggan, William
Ledingham and one Hawthornthwaite,
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On February 10, 1904, the legislative eampaign came to an
end by the passage of an Aet under which David Hoggan was
declared entitled to his grant, and, it was conceded, a grant was
issued to him shortly after.  As the claim for board runs from
April, 1897, to April, 1908, it may be convenient to continue the
history of the Settlers” Rights litigation.  The right of the pro-
vincial legislature to pass the Act of February 10, 1904, was
questioned, and the ease ultimately carried to the Privy Couneil:
see MeGregor v, E. & N R, Co., [1907] ALCL 462, In 1906 Hoggan
brought an action for a dee

ation of title to the minerals, and
obtained judgment: sce E. & N. R. Co. v. Hoggan (1908), 14
B.CR. 40,

In the spring of 1897, according to Robert Ledingham, David
wanted to pay his board bill from the fall up to that date, and
he offered $20, which sum apparently was aceepted in full to that
date. The plaintiff then gives this evidenee:

Well, he sayvs Bob, 1 haven't got—my wife and -1 haven't got much
mwoney and he sayvs, vou know 1 have been to the Privy Council and 1 have
spent all 1 had there and he says he wis trying to do what he could, but we
came to an arrangement right there that we would not look for any pay until
he gained his ease, that is, he was to pay us when he gained his case, and
he was to pay us well if he won the ease, and if he did not win the case we
were to be paid anyway

Tue Covrr:—What amount”

A. There was no amount made, that is it. He was to pay us well if he
won the case, and if he did not win it he would pay us.  Because he hadn't
any money, but he had property you see.  And we went through the whole
conversation—and he conldn’t realize very much on his property at that
time.  You see property was not worth but very little

That is the contract sued on. The other plaintiff, Mary,
gave the following account, the nature of which was to justify
the amount of the per diem charge:

Q. Now do you remember a conversation with David Hoggan in the
spring of 18077 A, Yes
Q. When some arrangement was made.  Now, tell us what the con-

versation was, if you remember it. A, Well, he had been with us then for

perhaps a week or so, and he offered us some money, at least he offered my
husband, and my husband would not take it, but he left it on the table,
and he said, 1 must make some arrangement —you won't take anything
now, he said, 1 am going into this case, I think 1 will be able to fight the
thing out, but I haven't any means, any money only a small income, and if
vou will see me through the case, help me wlong, he said, 1 will see you
are paid when I win the case,

Q. Speak londer please. A, He said he would see we would be paid if
he won the ease, but whether he won it or not we would be paid anyway;
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be puid well if he won it, but paid anyway, because vou know, he says, |
have some propert

After Mary Ledingham had given this and further evidenee
in support of her husband’s elaim, she was, at the suggestion
of the learned Chief Justice, but on the application of the plain-

tiff’s counsel, adde a party plaintiff, and the hearing pro-
"“4""“’

The first question raised before us on the appeal is as to the
sufficiency of Mary Ledingham’s corroboration to satisfv the
statutory rule. [Reference to R.S.B.C. ¢h. 78, see. 11.]

This differs from the Nova Scotia statute referred to in
McDonald v. MecDonald (1902), 33 Can. S.C.R. 145, but is
identical with the Ontario statute dealt with in Thompson v
Coulter (1903), 34 Can. S.C.R. 261.  Mrs, Ledingham being, in
my opinion, an opposite, or at any rate an interested party

I do not think her evidence can be regarded as corroborative

see also Vavassewr v. Vavasseur (1909), 25 T.L.R. 250, where two
persons made a joint elaim, Channell, J., said it was necessary
to have independent corroboration in addition to what was sup-
plied by each telling the same story as the other

The defenee is that what board and lodging was afforded by
the plaintifis was to be expeeted, having regard to the relation-
ship between David Hoggan and Mary Ledingham, and the
promises (if made) were made in a general way, and Mary Leding-
ham and her husband looked for their reward, not to any con-
tract, but to her uncle’s generosity: ¢f. Farina v. Fickus, [1900]
1 Ch. 331, 69 L.J. Ch, 161; Montreal Gas Co. v, Vasey, [1900]
AC

as an independent witness: Rawlinson v, Scholes, 79 L.T. 350

L.C0 134, 1 do not think she ean be regarded

Nor ean 1 consider her evidence corroborative as to his rewarding
her, as what she says is consistent with compensation being
allowed by his will or otherwise: per Lindley, L.J., Re Finch
(1882), 23 Ch.D. 267; cited by Killam, J., in Thompson v. Coulter
(1903), 34 Can. 8.C".R. 261. Nor do I find satisfactory corrobora-
tive evidence of a contract in any of the other evidence adduced.
If, therefore, the Chief Justice dismissed the action on that
ground, or because there were rebutting circumstances, 1 agree
with him. That disposes of the first alleged contract.

The plaintifi’s second string to that bow was that William, after
David’s death, agreed to pay the claim. As to this, the plain-
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tifl s evidenee is not corroborated by any one but his wife ind
her testimony tells a somewhat different tale

Ihen as to the elaim against William for board and lodging
supplied to him I'he ease rests on the evidence of two dis
credited witnesses, and 1 think the Judge was justified in dis-
missing this elaim also

It was argued as Mary Ledingham had been made a

party at the suggestion of the Chief Justice, that the rule laid

down in Vavasseur v. Vavasseur, 25 T.L.R. 250, does not apply

I do not think the plaintifis can now put forward such an argu-
ment in view of the application being made by and in her presence

nor ean the Court look at what led up to the amendment

But, assuming there was a promise such as the plaintiff relies

on, I am not satisfied that David Hoggan did oceupy the room

reserved for him for the long period elaimed, for the following

reason 1. The time charged for far exceeds the time oceu-
pied by the campaign carried on in Victoria; 2. The evidene
of Waddington and Kirkham (who have no interest in this action
satisfies me that David Hoggan was not a continuou isitor

at Vietoria, but spent nearly all his time in Nanaimo. 3. The

letter produced (ex. 1, p. 197) speaks of “being in Victoria for

the t week I came down to meet a niece and nephew, et
| peeling in Bob's hous I'hey are camping out |
Ex. J. September 24, 1905, shews that he was living at Nanaimo

and his death occurred at Nanaimo. On the whole, T would
say that the statement with which Robert Ledingham opened
his evidene z., that he remained at his house from 1897 till
his death in 1908 was untrue, and I am also satisfied by the evi-
dence that the charge of $15 per week was excessive for the
accommodation afforded, particularly when it is contrasted with
the 820 given by David Hoggan, in the spring of 1897, for what
he had received in the winter of 1896-1807

I would regard the sum of $700 a very fair remuneration for
what they gave David and William, and, as William paid Mary
Ledingham that sum in November, 1910, T would dismiss the
action on that ground. Her explanation as to why he paid her
that sum =ecems to me unsatisfactory.  For one reason the sum
of $700 is altogether out of proportion to the expense of two

women going to California to stay with their unele.
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Magrmiy, J.A I find myself unable to take the view that
the learned trial Judge reached a wrong conclusion, and, there

fore, the appeal should be dismissed

GaLLimer, J.A At the close of this case I was prepared to
give judgment dismissing the appeal.  Further consideration con-

firms me in that view

MoPumuies, J.A I'his appeal is from the judgment of the
Chief Justice of British Columbia (Hunter, C.J.), and raises a
question which, it seems to me, is concluded by authority and
statute law—that is, the action is one requiring corroboration
The learned Chief Justice did not give a written judgment, but
counsel states that he proceeded upon the ground of lack of cor
roboration

I'he evidence in the ease is at some considerable length, and
the trial would appear to have extended over a period of three
days—in a review of the evidence, which was very exhaustively
gone over upon the appeal by counsel for both side I cannot
bring myself to any other conelusion than that arrived at by the
learned Chief Justice, and it is a case which is peculiarly one for
the trial Judge, in that the evidence is relative to a elaimed cause

of action against the estate of a deces

ed person

I'he statute law which calls for consideration is to be found
in the Evidence Aet (RS, 1911, ch. 78), being see. 11 thercof

The statute law of British Columbia is in the identical words
of the Ontario Act (R.8.0. (1897) ch. 73, see. 10), which received
the consideration of the Supreme Court of Canada in Thompson
v. Coulte 1903), 34 Can. S.C.R. 261. [Reference to statement
of Mr. Justice Killam at p. 263.]

[ am of the opinion that there is a lack of corroboration,
even were the action to be looked at as one by Robert L. Leding-
ham alone, but if the action is to be looked at as being one by both
the husband and wife—Robert L. Ledingham and May Leding-
ham (May Ledingham being added as a party plaintiff at the
trial)—then there is the additional difficulty of establishing cor-
roboration. [Reference to Vavassewr v. Vavasseur (1909), 25
T.L.R. 250, at |

In my opinion, this appeal can be decided upon this point

alone—that the action fails by reason of there being the absence
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of that corroboration which is the prerequisite to the right to
Judgment being in favour of the plaintiffs.

In arriving at the conclusion which I have—upon this appeal

it is with some very considerable regret, as it is abundantly
elear from the evidenee that the plaintifis did give most kindly
care to the late William Hoggan —who so long was in delicate
health—and were most solicitous for his welfare, and their acts
and deeds are to be commended, but, unfortunately, fail of
establishing a cause of action sufficient in law.  In my opinion,
the appeal should be dismissed.

Appeal dismissed.,

KERLEY v. CITY OF EDMONTON.

Alberta Supreme Court, Harvey, C.J., Scolt, Stuart, and Beck, J.J
February 19, 1915

Lo Arpear (§ VI L-480)  Review o vacts - Damaces— REVIEW 1y Apree-
rark Covnr
Unless the conelusions to which the judge or jury arrives in assessing
damages are elearly erroncous, the quantum should not be interfered
with on appeal
[MeHugh v. Union Bank, [1913] A.C. 209, 10 D.L.R. 562, applied.|

Areean by the plaintiffis to inerease damages in a personal
injury action.

Frank Ford, K.C., for plaintiffs, appellants.

J.COF. Bown, K.C., for defendant, respondent .,

The judgment of the Court was delivered by

Harvey, . The plaintifis are husband and wife and
their elaim is for damages for injuries sustained by the wife in
a street ear aceident eaused by the negligenee of the defendant’s
servants,  The action was tried by my brother Hyndman, who
gave judgment in favour of the plaintiffs for $2,045, being $1,045
for special and $1,000 for general damages.  The appeal is a some-
what unusual one, being by the plaintifis who secured the
Judgment, who ask that the amount be inereased.

[Reference to Mayne on Damages (8th ed.) at p. t'yN‘.L;

New trials have been ordered, however, on the ground of
inndequacy of damages allowed by a jury, eg. Phillips v. L. &
S.W. Ry. Co.,5 QB.D. 78, Church v, Ottawa, 25 O.R. 298 (affirmed
on appeal to Court of Appeal) though no ease has been brought to
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my attention of a case where the damages had been assessed by
a Judge, but 1 am prepared to assume that the rule is the same

in the case of a

Judge as of a jury. From the rule, however, it
is apparent that the appellants must shew not that the amount
of damages is not such as we might have awarded, but that there
has been some mistake on the part of the trial Judge in reaching
the conclusion he has,  The particulars of special damage are
30.85, of

which nearly $2,000 purports to be actual out of pocket expenses

set out in the Statement of Claim, and amount to 83

Some weeks after the injury, Mrs, Kerley went to Montreal
accompanied by her son and a nurse.  Her husband followed her
later.  The expenses connected with these trips, also board,
nurses” and doetors” bills in Montreal, are ineluded as part of the
special damage.  The ehief item which does not represent a pay-
ment 1= one of 81,500, which is elaimed for loss of time by Mr.
Kerley in attendance upon his wife in Edmonton and Montreal,
The evidenee shews that the amount is an estimate of the loss of
profit in his business which he sold shortly before his wife went to
Montreal, which profit he considered he would have made if he
had kept the business and remained in Edmonton.  In addition
to this there is over $1,000 claimed which is directly attributable
to the Montreal trip, and if the trial Judge was of opinion that
the plaintifis were not justified in making this trip at the expense
of the defendants and deducted the whole amount, it would
reduce the amount of special damages to less than the sum which
||1' Illl‘l\\i'il.

The plaintiffs elaim that these expenses are properly allowable
beeanse the trip was advised by the physician.  The evidenee
hardly bears this out.  The doctor in attendance savs that Mrs
Kerley was living at home with her family, that she was not strong
enough to look after the house, and that she was in consequence
suffering some mental worry and he wanted to get her away from
it and asked her where she would like to go, and she said Montreal,

Now it is quite apparent that that does not mean that he advised
her to go to Montreal, for it is elear that something much less
expensive would have answered his purpose.  She would be
entitled to some change which would entail some expense, but it
need not be anything like as great as a trip to Montreal, and need
not involve the saerifice by Mr. Kerley of his business, the elaim
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in respeet of which seems rather remote in any event. Then
the items in respect of expenses in Edmonton are chiefly for services
of doctors, nurses and attendants in respect of most of which
there is no evidence as to their reasonableness.  As to the doctors’
charges, they are for services before the trip to Montreal and after
the return and for services “preparing for these professional
examinations,’” using his own words, which mean apparently
something connected with the trial. It is by no means clear that
Mrs. Kerley's condition after the Montreal visit was properly
attributable to the accident. When she left, the doctor who at-
tended her in Edmonton was away, =o for some time at least she
was not under the doetor’s care.  Mr. Kerley says that after she
arrived in Montreal she became ill and required a doctor, and
that for at least a month “he was there off and on practically
every second day."”  This doetor’s bill is put in at $200. There is
no evidence explaining the cause of this illness, which may have
been something entirely apart from the injuries resulting from
the accident, Then assuming that the doctor's attendance was
not “off " at all, we would have 15 visits proved for which a elaim
is made for $200.

The evidence thus leaves much to be desired as to establishing
the reasonableness of this bill even if any of it is allowable.  The
same, though in a less degree, is the case with the nurses’ and
assistants’ expenses, It is quite apparent therefore that much
latitude must be left to one who has to determine just what
proper allowanee should be made.

We do not know what the ealeulation of the trial Judge was
to reach the amount he arrived at, and we eannot therefore say
that he made any mistake in his calculation. In the case of
McHugh v. Union Bank (1910), 3 A.L.R. 166, this Court set
aside the judgment of the trial Judge beeause it could not find
how the amount of damages was arrived at in a case in which the
amount could be determined partly by caleulation as in such a
ase as this, but the Judicial Committee of the Privy Council,
[1913] A.C. 209, 10 D.L.R. 562, restored the trial judgment. At
p. 568 the following expressions are used:

The assessment of the damages suffered by the plaintiff from such a

cause of action is often far from easy. The tribunal which has the duty of
making such assessment, whether it be Judge or jury, has often a difficult

il
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task, but it must do it as best it can, and unless the conelusions to which it

comes from the evidenee before it are elearly erroncous they should.not be

interfered with on appeal, inasmuch as the Courts of Appeal have not the

advantage of seeing the witnesses—a matter which is of grave importance

in drawing conclusions as to the quantum of damage from the evidence

that they give

From the facts to which I have referred it is far from clear to my
mind that the amount allowed by the trial Judge was erroncous,
and, therefore, it should not be interfered with by this Court
The principle just enunciated applies with equal if not greater
foree to the assessment of general damages. It is argued that the
male plaintifi. was entitled to some damages for the deprivation
of the society of his wife and that the reasons given by the trial
Judge show that his allowanee was limited to the wife's loss A\
complete answer to this seems to exist in the fact that no elaim
whatever is made in the statement of elaim for any such damage
Objection is also taken to the faet that the trial Judge exercised
his own judgment on the question of the permanent character
and extent of the physical and mental injuries, formed from his
observation of her in the witness box, in preference to aceepting
the evidence of the medical witnesses

The evidence of the doetors on this point is naturally opinion
evidenee, and in this case they do not speak with the confidence
one finds in some cases, though that is, perhaps, a reason why
greater value should be attached to their opinion.  The trial
Judge, however, had the opportunity of observing Mrs. Kerley
as a witness, and, if he could not take advantage of the henefit
gained by that faet, it is somewhat difficult to see the foree of
what is said in the above quotation from the judgment in the
McHugh ease.  There is no other ground, as far as I ean see,
on which it can be said that his judgment in this respeet is
CITONeous,

I am of opinion, therefore, that the appeal should be dis-
missed with costs,

Appeal dismissed.
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KLUKAS v. THOMPSON & CO.
Alberta Supreme Court, Tves, J. January 14, 1915,

1. MASTER AND SERVANT (§ V—340) —WORKMEN'S COMPENSATION — N
JURIES WHILE CHANGING CLOTHES —UOURSE OF EMPLOYMENT,

A workman who was injured by the collapse of temporary stairs
on which he was proceeding a few minutes before the hour for comn
mencing his day’s work to another floor for the purpose of changing
into his working clothes left there on the previous day, is entitled to
compensation as for an injury arising out of his employment under
the Workmen's Compensation Act, Alta.

[Plumb v, Cobden Flowr Mills Co., [1914] A, 62, referred to.]

Action for damages at common law, and for compensation
under the Workmen's Compensation Aet (Alta.).

L. T. Barclay, for plaintiff,

0. M. Biggar, K.C., for defendant, Thompson & Co.

Hyndman, for defendant, Reade & Co.

Ives, J.:—This is an action in damages arvises out of an acei-
dent which ocenrred on May 6, 1914, resulting in permanent
injury to the plaintiff.

There is an alternative claim set up under the Workmen's
Compensation Aet, should the plaintiff be found to be not
entitled to recover under his common law right.

The facts shewn by the evidence arve as follows: Read, Mae-
donald and Brewster, Ltd., were the general contractors for
the erection of a building in the city of Edmonton and Thomp-
son and Co. had sub-contracted the plastering of the building.
The plaintiff is a plasterer by trade, and was employed on the
work by Thompson and Co.

To carry on the work and enable the different workmen to
reach the two upper floors of the building, the general con-
tractors had erected a temporary stair, there being two flights
between the first and second floors and between the second and
third floors, the flights in each case being divided by a landing
half-way between the floors. This stair was inside the building.
There was also a stair outside the building providing a means
of access to the different floors. The plaintiff had been at work
on the premises since April 30 preceding the accident. On the
morning of the accident, May 6 two carpenters on the work,
named Wenzel and Morrison, in the employ of the general con-
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tractors, commenced shifting the stair between the second and
third floors. This was to enable the plastering to be done at a
point where the original position of the stairs prevented.

The plaintift entered the building at about 745 o'clock; his
hour of commencing work was 8 o'clock. His objeet in arrviving
a few minutes before 8 was to enable him to change into his
working elothes, whieh were left on the premises each night, and
Le ready for work on time,

On the night of May 5, he had left his elothes on the third
floor, and on the morning in question he proceeded to ascend
to the third floor. On reaching the second floor he swears that
he continued without interruption on to the first or second
tread of the flight beginning at the second floor, that he saw a
workman, Pardon, by name, on the stair a few steps ahead of him
carrying a hod of brick, but is most positive that no one else
was in view, that he was bound to have seen anyone else about
there, and further, that there was nothing to indieate that any
unusual eaution was necessary in connection with the use of
the stair.  He also swears that the lower tread of the stair was
in place, that if it had been removed, he must have noticed its
absene He had only proeceded one or two steps when the
stair gave way, and the plaintiff, with the man Pardon fell to
the basement,

The fall so injured the plaintiff's leg that it had to be ampu-
tated below the knee The evidenee of the men Wenzel and
Morrison is quite as positive as the plaintiff’'s. They say that
at the time the stair gave way Morrison was at the top on the
landing, holding the stair with a rope fastened around the top
tread, not to support the stair, but to enable him to swing it,
and that Wenzel was at the bottom on his knees between the
stair stringers, his body bent forward and over in the course of
fastening the end of the stringers to the second floor, the stair
having been shifted out from its original position against the
wall a distance of from ten to fifteen inches, They both say that
they did not see the plaintiff until the stair fell, but Morrison
did see Pardon on the stair and was preparing to let him pass.

Wenzel also swears that he had removed the bottom tread in
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order that he might have more room in bending forward be-
tween the stringers in his work.

The witness Pardon, who could only have been a second or
two ahead of the plaintifft at the foot of the stair swears that
when he arvived there the stairs did not look safe, that he
noticed the bottom tread had been removed, and that he asked,
“Is it all right 27" and some one answered, ** Yes, go ahead,”” or
words to that effect.  He also swears that both Wenzel and
Morrison were there in the places they state.  He did not see the
plaintift’ following him. He says that having the load of brick,
90 or 100 pounds weight, on his shoulder, made the absence of
the bottom tread quite distinet to him.

Now, I do not think the plaintiff is swearing falsely, but
that he is quite convineed he saw neiher the dangerous condi-
tion of the stair or the two carpenters, yet, in the face of the
evidenee of Wenzel and Morrison, corroborated by Pardon, |
must find that the conditions were as stated by 'om. Upon
this finding 1 think the defendants must be exor erated from
any charge of negligenee, and the action for damages dismissed.

I now come to the matter of the plaintiff’s elaim for compen-
sation under the Aet, and I must confess that it has given me
considerable difficulty to determine whether the aceident **arose
out of " plaintifi’s employment. If the facts above stated come
within the judgment of the House of Lords in Plumb v. Cobden
Flour Mills Co., [1914] A.C. 62, then 1 think that decision
should govern.

The first test 1 shall apply to the faets of the ease is the
phrase, “‘sphere of employment.”” No order was violated by
the plaintiff, so that there was no prohibition which “‘limited
the sphere of employment’™ on the one hand or “directed ecr-
tain conduet within the sphere of employment’’ on the other.
The plaintiff was not doing work ‘“‘which he had not been

’ ‘

engaged to perform’™ nor was he “‘in territory with which he
had nothing to do.”” See Conway v. Pumpherston Oil Co.,
[1911] A.C. 660,

Not having any prohibition to deal with, the “‘sphere of
employment” must be determined upon a general view of the

nature of the employment and its duties. If the plaintiff was
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doing those duties he was within, if not, he was without his
sphere.  If at the time of the aceident plaintiff was arrogating
to himself duties whieh he was neither engaged nor entitled to
perform, them the aceident did not arise ““out of his employ
ment,”” and he eannot recover

I will now apply a further test, viz., was the risk one reason
ably incidental to his employment ! Can he say the aceident

arose because of something 1 was doing in the course of my em

plovment,” or ““the aceident arose because 1 was exposed by
the nature of my employment to the danger that this stair would
give way "' 1 think the plaintiff can very properly assert both,
and that the eirecumstances he has shewn justify a finding that
the aceident arose out of his employment. 1 cannot conelude
from the eireumstances that the plaintift’ by his conduet exposed
himself to any new and added peril not involved in his con
tract of serviee, or that he was arrogating to himself duties
which he was not engaged or entitled to perform

The plaintiff is, therefore, in my opinion, entitled to com
pensation, with costs, under the Aet, severally from the defen
dants, against which defendants arve entitled to set off their costs
of the plaintifi’s action for damages

If the parties cannot agree upon the amount of the compen-
sation I will fix it upon application

Judgment accordingly

NEPAGE v. PINNER.

British Columbia Court of Appeal, Macdonald, C'.J.A., Galliher
MePhillips, JJ.A. February 26, 1915

and

1. Mecuanies’  niens  (§ VI—46)—Svp-coNTRacrorRs —RIGHT 10 L1gN
Exrent or—R.8.B.C. 1911, cn. 154

Under the Mechanies” Lien Aet, R.S.B.C. 1911, ch. 154, the lien of a
sub-contractor will attach when he has completed his contract, or if
the contract provides for progress payments on account, a lien would
attach for the amount of each instalment as it beeame due: and in the
absence of evidenee that either the whole or some part of the contract
price was due or payable to the sub-contractor at the time of payment
by the owner to the principal contractor of the only sum which acerued
due to the latter before his abandonment of the contract, the sub-
contractor cannot rely upon such payment to establish his lien

[Turner v. Fuller, 12 D.L.R. 2 IS B.C.R. 69, and Rosio v. Beeeh,
9 D.L.R. 416, 18 B.C.R. 73, applie: |
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Arpearl by plaintiff from judgment of Lampman, County
Judge, of May 7, 1914,

Crease, K.C'., for the Opera House.
Jackson, for Hannington, mortgagec.

Macpoxarp, C.JA.—The plaintiffis elaim a mechanies” lien
against the property of the Vietoria Opera House Co., Ltd., as
owners, and others as encumbrancers. In the view I take of
the e
The Opera House Co. let an entire contract for the erection of

se, no question arises with respeet to the encumbrancers.

their opera house to the defendants, Pinner & McLennan, with
whom plai