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MEMORANDUM.

On the 1st of October, A.D. 1890, Richard» Martin 
Meredith, of Osgoode Hall, Barrister-at-Law, was ap
pointed a Judge of the Supreme Court of Judicature for 
Ontario.

On the same day, The Honourable Richard Martin 
MEREDiTH was appointed a Justice of the High Court of 
Justice for Ontario.

On the same day, The Honourable Richard Martin 
Meredith, was appointed a member of the Chancery 
Division of the High Court of Justice of Ontario.
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ERRATA.

Page 113. Line 4 of Hoad lines, for “R. S. 0. ch. 129," read “R. S. C. 
ch. 129.”

‘ 169. Line 16 of head note, for “272,” read “276.”

204. Last line oi head note, for “waiver,” read “waive.”

•109. Last line of head note, for “refuse,” read “refused.

430. Line 13 from top, for “4 Gr. 494," read “4 fir. 394.”

484. Line 12 from bottom, for “9 Ch. 237,” read “L. R. 9 Ch. 237. ” 

572. Firs* line of head note, for “ A plaintiff,” read “The plaintiff.”
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IŒPOETS OF CASES1
DECIDED IN TIIE

«QUEEN’S BENCH, CHANCERY, AND COMMON 
PLEAS DIVISIONS. i

OF THE

HIGH COURT OF JUSTICE FOR ONTARIO. /

[CHAXetikY DIVISION.] 

Re Bush. I

Executors and administrators—Removal of executor—Trustee Act, 185V.

An executor cannot lie removed from his position, where anything remains 
to be done appertaining to his office, even although the will provides for 
Ins continuance as a trustee thereunder alter his duties as executor 
have ceased, and he has acted as trustee by investing part of the tiust

ore, Me Alpine v. Moore, 21 Ch. D. 778, distinguished.1
This was an application by petition by George McKeandstatement 

and others interested under the will of Thomas Bush, de
ceased, for the'removal of .one Robert Dowd Kennedy, an ■- 
executor and trustee under said will, who lnid left the & 
Province of Ontario for parts unknown, and the appoint
ment of one \\ illiain J. Robinson m his place and steadj y 

lhe testators estate hud all been properly administered 
and wound up with the exception of an investment of a 
sum of $5,000 on mortgage securities, in the manner and 
for the purpose of applying the interest thereof as directed 
by the will [set out in the judgment]. $.‘1,500 of that 
amount had been so invested, but $1,500 of hank stock 
belonging to tlie testator, had to be realized for the pur- 

1—VOL XIX. O.ll
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pose of investment in the same manner to complete the 
$5,000, and for that purpose the appointment of another 
executor and trustee was asked.

‘2 1 THE ONTARIO REPORTS.

Statement.

The petition was argued on February 5th, 1890, before 
Robertson, J.

J. il/. Clark, for the petitioner*

This executor-trusteè should be removed. [Robertson, 
J.—You cannot remove him as an executor.] No, so I ask 
to have him removed as a trustee, as it appears by the 
authorities that is all ^ am entitled to. The will directs 
the investment in mortgages of $5,000 and the payment of 
the» interest. $3,500 of that has been properly invested in 
„^tfe name of the two executors, of whom Robert Dowd 
Kennedy is one and he cannot be found. $1,500 was left 
by the testator in bank stock, and it is desired to realize 
this and invest it as directed by the will, which cannot be 
done without the appointment of a new trustee for the 
purpose. [Robertson, J.—That $1,500 is personalty, and 
is not administered yet.] A trustee can be appointed to 
perform the duties of an executor : In re Moore, Me Alpine 
v. Moore, 21 Ch. D. 778. The Court has power to Appoint 
a new trustee, if the trustee is'residing abroad : In re Big- 
noll Settlement Trusts, L. R. 7 Ch. 223. A trustee and 
executor can be removed as a trustee ; In re Skinners 
Trusts,2 W. R. 130 ; In re Harrison’s Trusts, 22, L. J., 
(Chy.) N. S. 69.

February 8,1890. Robertson, J.

The late Mr. Thomas Bush, who died in February, 1887, 
by his will dated in 1881, appointed Kenneth Dingwall, 
Robert Dowd Kennedy, and Thomas Orton, to be the 
executors and trustees thereof ; and he directed that his

* Substitutional service had been made by order and no one shewed 
cause.—Rep,
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executors should convert all Ills estate, real and personal of Judgment, 
whatever kind, and wheresoever situate into money, and Rob^ 
out of the same to pay his debts, testamentary and funeral 
expenses ; and inter cilict he made the following bequest ."
To his daughter Susannah McKeand, during her natural 
life, and after her death, to her husband, George McKeand, 
during his natural life, should he survive her, the interest 
arising from 85,000, which he directed his “ trustees” to 
invest in mortgages on real estate, during the lives of the 
said Susannah McKeand and George McKeand, and the 
stirvivojof them, and to pay the interest thereof to the 
said Susannah McKeand during her life, and after her- 
death.to the said George McKeand during his natural life, 
should he survive her, as and when the same becomes due 
and is paid ; and after their death, the said sum of 85,000 
to his daughter Ann Orton ; and if she should predecease 
them, then to her children surviving the said-Susannah 
McKeand and George McKeand in equal shares.

The executor, Kenneth Dingwall and the daughter Sus
annah McKeand, both predeceased the testator ; and pro
bate of the will was duly granted to the other executors,
Thomas Orton and Robert Dowd Kennedy, who have paid ' 
all the debts, testamentary and funeral expenses, and the 
legacies contained in his will, other than the said bequest 
of $5,000 ; but in or about the month of January, 1889, 
the said Robert Dowd Kennedy departed from the city 
of Hamilton to parts unknown and has not since been 
heard of, although careful and diligent enquiry to ascer
tain his whereabouts have been made, and it is believed by 
the petitioners, that he has left the Province of Ontario.

Prior to the departure of Kennedy, he and his 
tor, Orton, invested 83,500 of the said 85,000 in mortgage 

real estate; and the remaining 81,500 is invested in Bank 
of Hamilton stock, where it was at the testator’s death, 
awaiting an investment in a mortgage on real estate, and 
which the exec’utor Orton cannot at present invest as 
directed by the will, as it is alleged, owing to his 
tor having departed as aforesaid.
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The foregoing facts were set forth in a petition to this 
Robertson, J. Court hy the said George McKeand and ^nn Orton 

Laura Robinson, (née Orton) wife of William J. Robinson, 
Thomas Orton, the executor, and Henry G. Orton, all 
parties interested under the will ; and they pray that 
order may be made removing the said Robert Dowd 
Kennedy from the executorship and trusteeship, and sub
stituting for him William J. Robinson, the husband of 
of the petitioners, so that the intention of the said testa
tor, touching the investment of the sàid $5,000, may be 
fully effected ; and that an order may be made vesting the 
mortgage for $3,500 and the lands therein describedtand 
the moneys secured thereby, and the benefits of all 
nants and provisoes therein contained ; and also the said 
SI,500 now in bank stock, in the said William J. Robins 
and Thomas Orton, as executors and trustees of the said 
will, in the "place and stead of the said Robert Dowd 
Kennedy, &c.

By order of the Master in Chambers, substitutional 
made onS. F. Lazier, Esq., who 

appointed by power of attorney made by the said 
Robert Dowd Kennedy before lie left Hamilton, to act/or 
lnm in all matters concerning or connected with the sajd 
will, and upon the wife of the said Kennedy.

It appears also by the petition that all the debts, funeral 
and testamentary expenses of the testator, and all tin- 
legacies (other than the legacy of $5,000) have been paid ■ 
and all matters connected with the estate, other than the’ 
said $5,000, have been wound up and settled, and releases 
to the executors of all claims (except the $5,000; have been 
duly executed by the parties entitled under the will.

So lar, therefore, as the duties appertaining to the 
executorship are concerned, it appears that there only 
remains to be disposed of under the will, this sum of 
$1,500, and if that had been invésted as directed l.y the 
will, the executor would have dropped that character and 
become a trustee in the proper sense, and the Court would 
then unquestionably have power on a proper case being

THE ONTAlilO REPORTS. MX.]
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made out to remove him as trustee, and appoint another Judgment, 
person m'his stead : Lewin on Trusts, 8th ed., p. G73. But Rotated, .1. 
where there is anything to be done under the will appoint
ing, which comes within the province of the executorship,
I know.of no authority in this Court to remove him from 
office as executor, and to appoint another in his place.

In lie Moore, MoAlpine v. Moore, 21 Ch. D. 778, the 
testator Jiad by his will left all his property to his wife 
for life, and appointed her his sole executrix ; and had 
also left legacies of considerable amount to be paid after 
her death, but had not constituted any persons trustees 
thereof: Held, upon petition in an administration action 
commenced for. the purpose, and in the Trustee Act of 
1850, that upon the''retirement of the widoiv, the Court had 
jurisdiction under the Trustee Act, 1850, to appoint in her 
place a trustee or trustees to perfoimi the duties incident 
to the office of an executor ; but that is not 
for granting the prayer of the petition in this matter. There 
the widow and sole executrix joined in the petition in 
which it was stated that she was desirous of retiring from 
such trusteeship. Then there was this peculiarity in the 

The widow being sole executrix, and the legacies 
not being payable jintil after her death, there was in 
fact no one to protect the trust property, or to administer 
the trusts in case of her death.

Kay, J., in giving judgment, said “ I think the difficulty 
is removed by the interpretation clauses of the Trustee 
Act, 1850, which defines the words “ trusts” and “ trustees,” 
as extending to and including “ the duties incident to th 
office of personal representatives of a deceased person 
so that although the Court cannot remove an executor, it 
can appoint a trustee to perform the duties of an executor, 
which, in this case, means to pay the legacies when they 
become payable. But in a subsequent case Re Phelps 
Settlement Twists, 53 L. T. N. S. 27, the same learned 
Judge refused to appoint a new trustee or to remove one, 
“ without his consent first had and obtained, but that 
the case of a trustee and not of an executory although he
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. V

Judgment. was very old and infirm, so much so, that his great age had 
Robertson, J. impaired his memory, and his extreme deafness had ren

dered it so difficult to communicate with him,»that it was 
practically impossible for him to transact any business.

In Re Bignold's Settlement Trusts, L. R. 7 Ch. 223, it 
was decided that the Court has power under the 32nd sec. 
of the Trustee Act, 1850, to appoint a new trustee, the old 
trustee permanently residing abroad, without his consent. 
And this case was decided previous to In re PJielps, just 
referred to, but was not followed in that case, an# it 
the case of a trustee also, and not that of an^xecutor.

No case has been cited, nor have I been able to fir\d one 
which applies to die facts and circumstances in this mat
ter. The nearest approach to it, is In re Moore, Me Alpine 
v. Moore, referred to above, but there is wanting in this the 
fact of the consent of the executor, who it is now sought 
to remove, and that fact even in th^case of a trustee was 
considered by the same learned Judge, who granted the 
application, in the last mentioned case, to bé an insuper
able barrier in the Phelp’s Case. *

I have always understood it to be the law that the Court 
has no power to remove ai^ executor ; he is the appointee 
of the testator, and the Court cannot interfere so long as 
he is an executor and there is personal ' estate to ad
minister.

Had this
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executor performed the whole of his duties 
quoad executor, and by‘investing the remaining $1,500 of 
the $5,000 directed to be invested in mortgages on real 
estate, then his duties as executor would have ceased, and 
he would have bëcome a trustee ; and then, if a proper 
could be made out, and the petition had been properly in
tituled, “ In the matter of the Trustee Act, 1850,” which 
is not done here, but which I do not allow-to influence my 
judgment, inasmuch as 1 would allovV an amendment in 
that respect, a new
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It was requested at the bar, in case I could hot remove 

the absent executor, that I should remove him as a trustee 
in regard to the mortgages taken on the investment of the
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S3,500 ; but I do not see my way to comply with that Judgment, 
request, even had the petition been quite regular and had Robertson, J. 
it prayed for that partial relief. On the whole, the prayer 
of the petition cannot be granted.

RE CENTRAL BANK AND HOGG.
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RÊ Central Bank and Hogg.

Company— Winding-up proceedings—Injant stockholder repudiating liabil
ity os contributory—Laches—Acquiescence.

The petitioner’s father signed her name to a stock subscription book of a 
bank, paid the calls, anfl received the dividend cheques, which were 
endorsed by her at her father’s request, the moneys being received by 
him. The Bank was put into liquidation by winding-up p 
and the order for call against contributories was made tin 
before she came of age.

A year after the liquidation commenced she took proceedings to have her 
name removed from the list of contributories :—

Held, That she was not liable as a contributory and that her name must 
be removed from the list. t

This was an application by petition of Kate Hogg to statement, 
have her name removed from the list of contributories of the 
Central Bank of Canada,on theground that she was an infant 
at the time her name was subscribed for the shares of stock.

It appeared by the evidence that while the petitioner 
was under age, her father had signed her name to the stock 
subscription book, paid the calls, and received the dividend 
cheques which he had brought to her, and obtained her 
endorsement thereon ; she did not receive the proceeds, 
and was not aware of any of the winding-up proceedings 
or notices of the bank, except one set of papers which 
were sent to her, but she did not understand them, and 
when she asked her brother about them, he told her not to 
trouble about them, and she destroyed them.

The order for call against the con tribu tories/ was made 
on 31st October, 1888. The petitioner came of age on 
January 31st, 1889, and this application was made on 
October 30th, 1889.
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The petition was argued on February 19th, 1890, before 
Boyd, C. '—'

Hoyles, for the petitioner. The petitioner did not sign 
the stock book, and was not aware of her name being so 
used. Itven if she did endorse the dividend cheques she 
only did so at the request of her father, and he received 
the money. Such endorsements by her while an infant 
did not adopt the contract, nor did they even acquiesce in 
it. The petitioner lias been prompt in applying, and should 
have her name removed from the list of contributories. I 
refer to In re Alexandra Park Co.—Hart's Case, L. It. 6 
Eq. 512 ; In re Commercial Bank Corporation of India 
and. the East—Wilsons Case, L. R, 8 Eq, 240 ; Lumsden's 
Case, L. It. 4 Ch. 31 ; In re Contract Corporation—Baker's 
Case, L. It. 7 Ch. 115. In Foley v. Canada Permanent, 
<£•<:., Co., 4 O. R. 38, the plaintiff, an infant, made the 
tract, signed the mortgage and subsequently admitted lia
bility, and these facts distinguish it from the present 

Hilton, for the Bank, contra. The petitioner's, delay 
' *>om January 31, the time of her coming of age until 

October 30tli, the date of this application, was too long. 
She was guilty of laches. Her endorsement of the cheq

adoption of tile Contract which had been signed for 
her, she had notice of calls while under age, and all the 
liquidator’s notices weri regularly mailed‘to her address.
I refer to Foley v. Canady. Permanent, ice., Co., 4 O. R. 38, 
and the cases there edited ; Holmes v. Blogg, 8 Taunt 
35, where four months’ delay was held too long ; Feather- 
ston v. McDonell, 15 C. P„ at p. 166; Ashton v. Mc
Dougall, 5 Beav. 56; In re Yeoland's Consols— White’s 
Case, 1 Megone's Co. Cases, 39, 58 L. T. N. S. 922 ; Simp
son’s Law of Infants, 67.
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February 20, 1890. Boyd, C.

The principle of law which applies to this case, is thus 
laid down in Bindley on Companies, p. 810: “If an infant 

shareholder when the winding-up commences, or if heis a
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is not then precluded from repudiating his shares,he does not Judgment, 
lose that right by mere delay. SkmpneWa Case, before**
Lord Rom illy in April, 1867, is referred to, where an infant 
had applied and paid for shares, had paid calls and received 
dividends, but only attained his majority a week before 
the company stopped payment. Three months afterjje 
was settled on the list of contributories after due notice, 
but he paid no attention to it, and allowed the time for 
varying the certificate to expire. A call was afterwards 
made on him as contributory, and even then he was 
allowed in on payment of costs, and succeeded in getting 
himself removed-from the list. He had done nothing it is 
said after attaining twenty-one, which could be regarded 
as an election^ take the shares, and his repudiation 
held not to be too late. The present case is not nearly so 
favourable for the bank in the attempt to render the 
applicant responsible for the “ double liability.”

She did not subscribe nor pay anything on the stock.
Though she endorsed dividend cheques, it was while an 
infant, and at the direction of her father, who received the 
money therefor. She was twenty-one 
1889, after the winding-up proceedings were far advanced.
On 29th.October, 1888, the order for call on contributories 
was made, but she had no notice of this or of any other 
proceeding on the part of the company after she attained 
majority till October, 1889, and then she at once repudiated 
the claim of the liquidators. I find 
would justify fixing her with liability, and more than one 
exculpating her. If any one is liable for these shares, it 
was her father or her father’s estate, he having died ; but 
this question is not now before me, nor do I pretend to do 
more than allude to this, as it was mentioned during the 
argument. Following Hart's Case, L. R. 6 Eq., 512,1 dis
charge the petitioner as contributory, but give no costs to 
her. The liquidator’s costs will be out of the fund as in 
Hart's Case.

HE CENTRAL BANK AND HOGG. 9
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Beer v. Stroud.

Waters and watercourses— Definition of watercourse—Surface-water.

tain a distinct and defined channel. It is not essential that the supply 
ot water should he continuous or from a perennial living source. It is 
enough if the flow arises periodically from natural causes and reaches a 
piamty-denned channel ot a permanent character.

Statement. This was an appeal from the judgment of Ferguson, J. 
m an action brought by Josiah Beer against Alfred Stroud 
for an injunction to restrain defendant from banking up 
earth on his land, so as to prevent water running away 
from the plaintiff’s land in the manner it had always done 
before.

It
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the ei 
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runni

The action was 
before Ferguson, J.

tried at Hamilton, on October 25th, 1887,

Mackelcan, Q. G, and Gausby, for the plaintiff.
Bell, for the defendant.

/
The learned Judge delivered the following judgment. 

October 27, 1887. Ferguson, J.

According to my understanding of what a water-course- 
■s ï think it is proved here that there is a natural water 
course in regard to which there exist riparian rights.

There !S a pretty large area of land a little above the 
head of what has been called the ravine that is
Zte nfleV! ' * Tllere was a P°int further on, in which in a 
state of nature there was a pond of water of some depth
that ™ 1 •? Veiyfldry ,s?asons i when the water raised in 
ravLe ordn! D|'-C,'fl(i":ed 'fs margin on the side next to this
m”al^ thnerstrfred * "“n °f Water down "hat

Th
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natur 
right.1

(iff
:

Th.
that r 
appai 
anoth

proacl

was a 
and s 
the pi

No'
proper. raised

i



V
[vol. XIX.]

[The learned Judge after 
thtjn proceeded as follows] 
that several rods from the • lane running between the 
plaintiffs land and that of the defendant, and on the 
plaintiff s land, there were by nature defined banks in the 
formation of the stream, a stream that had its source, 
that is the source of its waters from the drainage of 
this level area of land, and the overflow of this pond, 
to which I have referred; and upon the plaintiff’s land 
waters were collected and were within defined banks, 
several rods from its eastern boundary. Then from that) 
place across the lane, and through the defendant’s land! 
down to the Macklem survey, and finally into the waters of 
Lake Ontario where these waters went, I think there 
a natural stream. The fact that in their course the waters 
passed through a sort of marsh below the lands of the 
parties makes no difference. There is a stream or current 
all the way, though not running the whole of the year, yet 
not limited to times of rain or melting snow, as sought to 
be made out. The banks.were originally well defined.

It was urged that there was no spring or underground 
source of these waters—that it was merely surface water. 
I think that makes no difference whatever. The beginning 
of a defined stream may be surface water only, there need 
not be a spring shown to be from the depth or bowels of 
the earth to be the source whence a stream starts. In a 
basin the surface water may collect, and a stream may form 
running therefrom between defined banks.

This is a stream of that kind, being fed also by the 
flow of a pond, until a ditch was cut in another direction 
draining the 'pond ; and my opinion is, that it 
natural water-course, in regard to which there were riparian 
rights.

The plaintiff then had a right to have the water pass in 
that natural water-course between these balhks that are yet 
apparent upon the land several feet high, approaching one 
another, no regard being had to the mould that has been 
thrown up on. each side of the artificial ditch. They ap
proach one another gradually, but tolerably rapidly. They 
come together at the bottom, and the evidence shews there 
was a water-way cut a foot and a half wide, or thereabouts, 
and some six inches deep where these banks met. There 
the plaintiff had a right to have the waters pass.

Now the defendant threw earth upon his land, and so 
raised it, that there is no doubt the waters at that place

BEER V. STROUD. 11

a résumé of part of the evidence Judgment. 
: I find then as a matter of fact Ferguson, J.
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1 , ------- T ,10t |1,ass "way from the plaintiff's land as they did
lil l'erg,J. when the place was in its natural condition *

The defendant has obstructed the 
water-course, in my opini 
dant must

The relative height or the level of the bottom of the 
water-course as defined by Mr. Kline (whose 'di * r 
t ought most reliable) as cL pared ww VV h Vti, 
obstruction made by the defendant, is not proved
wasfnTi f th,at P'aCC : that bottom il not now as it 
was in a state of nature, J have no doubt Ti i,«0 i 6
deepened by some means, by divine 1 think and tT
not know what its original levef^as!’but whatevel- th«? 
that lns'hp suruly lovvcl't,ian the embankment or Hllino- in
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bottom of the stream were fle™bankn‘ent there ; and\he 
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The plaintiff also contends that he has by prescription Judgment,

the right to the use of the stream as it is now, or rather as „ --------.,
it was immediately before the obstruction complained of ■ crguso"' J' 

he natural depth I find not to be as low as the bottom 
of the ditch across the lane is now, but 1 cannot say how 
much the difference is. 1 am not given evidence on that
HU llJCCL

. 1 do not see that the plaintiff has established a prescrip- 
tive right to jdnrnso of the stream at the depth at which it 
is 1 here is evidence oi cleaning out, which cleaning out 
I think was rather abundant, and being satisfied that the 

.stream is now lower than it was in a state of nature, and 
Riot being given any evidence of any time when it was dug 

hut to make it lower, I think it has been made lower bv 
tins so-called “ cleaning out.”

Ihe kind of material that appears on either side of the 
stream where the bridge is now, manifestly taken out of 
the bottom, and tile shape and formation of the banks as 
they approach down towards the stream indicate to me 
that the natural bottom was not as low as the bottom of 
the ditch IS now. My view of the matter is, that there 1ms 
been a deepening some time or other of tile stream nereis 
the Jane ; that the natural bottom was nut as low as the
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tty present one.

There is evidence of user by the plaintiff and those who 
pieceded [pm in title of that place as a ditch or stream for 
a period much over tile twenty years, and I find that there 
has open such user ; lint the evidence does not reach the 
point of showing that the 
to the present depth.

ïhc plaintiff lias not shown that at any time the bottom 
of the natural stream was lowered by him or his predecessors 
m title and used thereafter for the purpose of his land for 
the necessary period. His contention is that it is no lower 
than it was by nature, so 1 cannot find that he lias 
proved a user for more than twenty years of a stream 

• there lower (having a bottom lower) than the bfittom was 
by nature, and that bottom was not so low as the bottom 
ts-now lhat is one of the difficulties that 1 see between 
tlie parties.

The difficulty in any judgment that I can deliver upon 
the evidence defining the exact right, if it be a right,
| ificmng from that in respect to the natural stream, is the 
difficulty of showing just what the defendant must do to 
remove tile obstruction, because tile plaintiff cannot have
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Judgment, the land of the defendant excavated one inch lower than 
Ferguson, J.

pefio 
the c 
advai 
the a 
as ri{ 
exter

his legal right demands. The difficulty is in defining what 
the defendant is to do.

The plaintiff has only shown this, that he is entitled 
to have the obstruction placed there by the defendant 
removed to a height or depth that will meet the 
level of the bottom of the natural stream, and to have the 
defendant remove his embankments to such a width that 
the surface of the water in time of high water will not be 
higher than if he had not put the embankments there, 
and the bottom were no lower than it was by nature 
—that is to give the streatiia bottom and width to carry off 
the water as it would have flown, the place being in its 
natural condition. Now I cannot say on the evidence that 
the defendant is to do more than this.

The plaintiff’s case in -respect to the natural channel 
or water-course is, I think, a stronger ohe than the 
one mentioned in the 7th ed. of Angell on the Law of 
Water-courses see' p. 131, and referred to by plaintiff’s 
counsel. There the surface of the plaintiff's land was 
somewhat elevated, and inclined gradually towards the 
defendant’s land. The surface of the plaintiff’s land was 
such as to collect, in wet times, and ahyays after heavy 
rains, a large body of water on her laiuH This water col
lected into a narrow but well defined chanhel
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on the same
land, and passed off" through a like channel over the land 
of the defendant, and finally emptied itself into a creek. 
The channel was originally made, and was continued by the 
natural flow and force of the water, and the same channel 
had always discharged the water as far back as the memory 
of the witnesses went. The defendants obstructed this chan
nel, and caused the water to flow back on the plaintiff to 
her injury. The Chancellor said, “ This water has run in 
the same course for more than twenty years, and the plain
tiff, and those under whom she holds, having enjoyed it as 
a right during that period in its present' channel, 
has a right to dam the channel or to divert the course of 
xvater to the injury of the plaintiff’s land. It makes 
difference whether it is a natural water-course or an artifi
cial ditch.”

In the present case the plaintiff and his predecessors in 
title, unless there was the acquiescence in the interruption 
hereafter to be referred to, no doubt enjoyed as of right 
the flow of this water away from the plaintiff’s land upon 
a level as low as the bottom of the natural channel for a
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period of move, much more than twenty years next before Judgment, 
the commencement of this action, and this much to the™ , T 
advantage of the land. The plaintiff’s case in regard to Llgu9°n’ 
the stream seems to be sustained in two ways, by his right 
as riparian proprietor, and by prescription, but only to the 
extent that I have said.

I may here say, perhaps it is my duty to say, that there 
were many of the witnesses for the defendant to whose 
testimony 1 do not attach any weight. Some of them 
(after my having seen the place at the request of 
both parties) I cannot believe. Others appeared reckless in 
the witness box, and some did not seem to understand the 
subject,manifestly thinking that they were right,and justifi
ed in saying that there was not a water-course there, because 
when they saw the place they did not perceive that th 
was a furrow dug out by the action of the water, although 
there were defined banks closely approaching one another 
between which the water ran, or had run., The authorities 
referred to by the counsel for the defendant, refer for the 
'most part, if not solely to cases of surface water as such, 
and do not, I think, apply to or govern the present case.

What I have hitherto said has been without any refer
ence to the statement in the defence that the interruption 
of the enjoyment by the plaintiff of the right in question 
has been acquiesced in for the period of more than a year 
before this action. No doubt more than a year elapsed 
after the interruption by the construction of the embank
ment or “filling in,” as it was called, and before this suit.

In the case of Glover v. Coleman, L. R 10 C. P. 108, the 
question of acquiescence or not in the interruption, was 
much discussed. In that case the year had elapsed as in 
the present case, the fact was held not to be fatal to the 
plaintiff, and it was considered that .it was a question 
proper to be left to the jury whether or not there had been 
a submission to or acquiescence in the interruption.

In the present case the plaintiff says that until he was 
injured, and sustained the damages of which he complains 
in the month of February last, he was not aware of 
what the defendant had done. He shews that although 
the place was near his property, he did not approach the 
property by that way, and that his attention was not called 
to the fact of what the defendant was doing. I need 
not say more respecting the evidence on this subject.
I think it a proper finding to say that there was not notice 
of the interruption to the plaintiff until the time the injury

v
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beforeJudgment, was sustained, which was much less than one >eai
"this action : and the statute says that no act or other mattei 
shall be deemed an interruption within the meaning, lVl., 
unless the same has been submitted to or acquiescet in 
one year after the party interrupted has had notice there
of, and of the peison-making, or authorizing the same to
be, made. ' ,, , •

I am of the opinion that the proper finding or conclusion 
in the case is, that the interruption had not been sub
mitted to or acquiesced in by. the plaintif! for one year 
after notice, &c„ and that flae plaintiff should succeed upon 
the issue. , . .

I am of the opinion that the plaintiff is entitled o judg
ment in his favour, and to recover tom the defendant the 
sum of $150 as damages, the amount ot which is really 

disputed, if it be assumed that the plaintiff is entitle

to Tam a‘lso of the opinion that the plaintiff is entitled to 
an order against the defendant for the removal of t le o i 
struction, the embankment, or "or filling in,” to the depth 
Of the level of the bottom of the water-course as it was 
naturally, and this in such a manner, that the water may 
flow away from the plaintiff’s land as freely as it difksvlien 
the place was in a state of nature. The evidence docs not, 
so far as 1 can see, afiord me, by comparison with existing 
objects or otherwise, the means of stating more precisely, 
or with more practical effect, what this order "should lie.

I also think the plaintiff entitled to an injunction re- 
straining the defendant from obstructing the tiow of the 
wagr as lastly above mentioned.

The plaintiff thus succeeds as 
and the recovering damages. To this extent there is judg
ment in his favour, with costs. As to the other branch of 
the ease* (that respecting the right of way) the action is 
dismissed, with costs.

From this judgment the defendant appealed to the Divis
ional Court, and the appeal was argued on February 27th, 
1888, before Boyd, <5., and Robertson, J.

Ferguson. J.
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Oder, Q. C. and Bell for the appeal. The cadence 
shews that the alleged water-course was a mere valley or

*A claim made to a right of way disposed of on the evidence, and 
omitted from the judgment.—Rep. 3-
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ravine for surface water. Any semblance of a stream lias Argument, 
been destroyed by the defendant digging fpr brick clay, 
and the water is thus distributed. The evidence does not 
show that this digging caused the pfenning back of the 
water. Angel 1 on Water-courses, 6th op. sec. 108a. There 
has been acquiescence for over a year R. S. 0. (1877) eh.
108 sec. 37. We refer to Darby v. The Corporation of 
Crowland, 38 U. C. R. 338 ; McGillivray v. Milieu, 27 U. C.
R. 62 ; Crewson v. The Grand Trunk R. W. Co.: lb. 68 ;
Murray v. Dawson, 19 C..P. 314.

Mackelcan, Q. C., contra. The trial Judge saw the locus in 
quo. The plaintiff has the rights of a riparian proprietor, 
and also by prescription : Glover v. Coleman, L. R. 10 C. P.
108; Earl, v. De Hart, 12 N. J. Eq., 1 Beasley Ch. (N. J.)
280 ; Jiriscoe v. Drought 11 Ir. C. L. R. (1860) 250 ;
Claxton v. Claxton, Ir. It. 7 C. L. (1873) p. 23; Angell §
108 5; Mayor v. Chadwick, 11 A. & E. at p. 586 ; Beeston v.
Weate, 5 E. & B. at pp. 996-7 ; Bennison v. Cartwright, 5 
B. & S. at p. 17 No change of character affects’ the legal 
right to a water-course.

Osler, Q. C., in reply. The plaintiff’s claim is either as 
an easement or a riparian proprietor, Angell § 42. It is 
claimed here as a natural water-course. It is not an ease
ment. See also Angell § 108, i and o.

17BEER V. STROUD.

June 11th, 1888. Boyd, C.

The whole of the evidence establishes that the natural 
drainage of the plaintiff’s land has been always through 
the swale or ravine leading down to the defendant’s land, 
and thence by a living stream into Lake Ontario. Some 
of the evidence shews that the course of the water has 
worn a way for itself with well-defined banks as it neared 
the defendant’s boundary. The defendant’s -son spoke of 
it as a “gully,” and I cannot doubt that the flow of the 
rain- and surface-water for the twenty-five or thirty years 
spoken of, has left distinctive and continuous traces of its 

3—VOL. XIX. O.R.
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Judgment,, course, which form a visible landmark from the plaintiff’s 
Boyd, C. into the defendant’s property.

Any doubt raised by the evidence on this point would 
be dispelled by the finding of the trial Judge who, at the 
instance of the defendant, visited the premises, and so 
checked the opinions of witnesses by his own observation.

Rain- and surface-water has drained from the high lands 
of the plaintiff through this natural outlet during the thir
teen years of his occupancy till it was interrupted by the 
defendant who, for his own purposes, blocked up the 
channel, if not entirely at least to such an extent as to 
cast back water to the plaintiff’s loss. The very fact of 
the defendant having left some opening for the water as 
he made his alterations, is very suggestive of the actual 
existence of a water-course.

It was open, on the evidence,for the Judge to affirm^bo ex - 
istence of a water-course entitled to the protection of the law. 
To this end it is not essential that the supply of water should 
be continuous, and from a perennial living source. If^is 
enough if the flow arises periodically from natural causes and 
reaches a plainly-defined channel of a permanent character. 
Thus a recognized “ course” is obtained, which is originated 
and ascertained and perpetuated by the action of the water 
itself. For all practical definition, if there is a sufficient 
natural and accustomed flow of water to form and main
tain a distinct and defined channel, that constitutes a 
water-course.

In Briscoe v. Drought, 11 Ir. C. L. at p. 264, Hughes B., is 
thus reported : “ If it is proved that rain-water forms itself, 
from the nature of the locality upon which it descends, into 
a visible stream, and as far back as memory can extend, 
has pursued a fixed and definite channel for its discharge, 
the ‘ volume ’- of the stream may be ‘ occasional ’ and ‘ tem
porary ; ’ but its ‘ course ’ is neither ‘ occasional ’ nor ‘ tem
porary.’ I am, therefore, of opinion that, in this case, there 
was a water-course,” &c.

By the civil law it was considered that land on a lower 
level owed a natural servitude to that on a higher, in res-

18 THE ONTARIO REPORTS. XIJ
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"s pcct of receiving without claim to compensation, the water .Turlgment. 

naturally flowing down to it : Per CressweU, J„ in Smith v .xZTr, 
Kenncke, 7 O.B. at p. 560. Such is, I think, also the common 
law when the rain- or surface-water has from the trend of 
tile land formed itself into a defined channel, and so dis
charges itself through the servient tenement. The occu
pant below has no right in such a case to interfere with 
the natural outlet from the land above by the erection 
of obstructions or the filling in of the channel.

this question as to the rights in surface-water after get
ting into defined channels 1ms been but little considered in 
England. The two cases usually cited to shew that surface 

water may bo interfered with, Broadbent v. Ramsbotham,
11 bxcli. 602, and the other case in the

Id

10

ii.

Is

if

ll
same volume at p. 

•10J, ltaxmton v. Taylor, both relate to surface-water not 
flowing in any defined watercourse, as pointed out by Lord 
Chelmsford in Chasemore v Rickards, 7 H. L. C. at p 375 

Ennor v. Ba-nvcll, 2. Gif] 410, is a useful case, decided 
contemporaneously with Briscoe v. Drought, supra, and 
favouring the view I have now taken.

The greater bulk of later American authority is also in this 
direction, and of these cases I may particularly refer to 
KcUyv. Dunning, 39 N. Eq. 482, (1885) and a well- 
considered judgment in Boyd v. Conklin, 54 Mich. 583 
(1884) in appeal from 40 Mich. 56.

As to the other points argued there is nothing to shew 
that the Judge’s conclusion is not well-founded. A good 
dual seems to have turned upon the credibility of witnesses 
and It would appear to mb to be most unsafe to interfere 
upon evidence so conflicting when at the request of both 
parties the Judge satisfied himself as to where the truth 
lay by ocular inspection of the situs.

The judgment should be affirmed with
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, . coats. The result

ot it is, as I understand, that the defendant may 
land as ho likes so long as he does not obstruct the flow of 
water on the plaintiffs land. It was said that the effect 
Or the decision

use hise

was, to require the defendant to keep the 
sides of the ravine open. I do not so read the

reasons

A
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Judgment, for the judgment,

Boyd, (j. such restriction on the defendant’s user of the land.
do I think the law requires any de

of
Robertson, J.—I concur in the views and conclusions 

come to by the Chancellor.
th
in;
pliG. A. B.
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Grant v. Culbard.

Hides—General Inspection Act—“ Anything done under this Act ”—jR.S.C. 
ch. 99, secs. 26, 96, 10^—Action against inspector oj hides—Pleading 
—General issue. , *

mt
foi

\
In an action against a government inspector of leather, and raw hides for 

fraudulently grading and branding incorrect weights and qualities 
on hides:—

Held, that \“ an

111

insy thing done under this Act,” in R.S.C. ch. 99, sec. 20, has 
same) meaning throughout the section, and means “ anything in

tended to be done under this Act ” ; and the defendant not appearing 
to have acted maid fulc, or to have intended not to perform his duty 
under the Act, was entitled to the protection of this section, though lie 
had not pleaded the general issue in terms, inasmuch as he had in effect 
stated that what he did was done under the Act.

Semble, that full effect may be gÿmi to sections 90 and 104 of It. S. C. ch. 
99, by holding tliAt up to five per cent, of any deficiency or excess in 
the weight of certain kinds of leather the inspector is protected against 
any action, and as to any excess he is entitled to any defence open to 
him under the Act or otherwise.

This was an action brought by J. & T. Grant against 
Win. G. Culbard for damages, under circumstances thus 
set out in the statement of claim :—

That the plaintiffs were tanners at Woodstock, and the 
defendant, who resides at Brantford, the duly appointed 
Government inspector of leather and raw hides for the 
city of Brantford, and that it was his duty to inspect all 
raw hides on application by the owner or possessor, and to 
ascertain the weight, quality, and condition thereof, and 
mark the same according to weight and quality : that the 
plaintiffs, at several times, purchased hides from F. Ott 
& Brothers, of Brantford, to be sold and purchased accord
ing to the inspection of the defendant : that it was the

theI
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defendant’s duty to mark and stamp on tile hides the net Statement, 
weight and quality, and the initials of the inspector and 
of the city or town where the inspection was made, and 
the figures required by the General Inspection Act, denot
ing the quality : that the hides so purchased by the 
plaintiffs had the brand or stamp of the defendant as such 
inspector duly stamped on the same, representing them to 
be of certain qualities and weights ; that'the plaintiffs 
purchased them relying on the correctness as to quality 
and weight of the hides as so stamped, and without 
making any personal examination : that afterwards they 
found them to be of
and weight than was represented by the branding or 
marking: that the defendant, with fraudulent intent, ahd 
in neglect of his duty, sd yvrongly branded the said hides, 
and, contrary to his duty, lent his marks and marking 
instruments to other persons, whereby the hides 
wrongly marked and branded and the plaintiffs injured, 
and, contrary to his, duty, gave a wrong certificate of 
inspection of the said hides.

By his defence, the defendant alleged that he had 
always performed in his office of inspector of hides the 
duties imposed upon him by statute, and knew nothing of 
any purchase by the plaintiffs from F. Ott & Brothers :

hides inspected by him had been properly 
branded, stamped, and marked : that he was not liable 
to the plaintiff as for a false representation by false brand
ing, and the paragraphs of the statement of claim in 
which this was alleged disclosed no cause of action ; and 
he denied all fraud and all charges of neglect and violation 
of duty, and denied that he at any time lent his marks 
and brands to outside parties, or gave any false certificate 
of inspection as alleged.

The action came on for trial, on November 7th, 1889, at 
Woodstock, before Rose, J.

21
y

inferior class and much less value

were
<

that all raw

Nesbitt and Ball, for the plaintiffs. 
Blaekstocle and Walts, for the defendant.
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At the close of the plaintiffs’ evidence, Blackstock, for 
the defendant, moved for a nonsuit.

Blachstoclc. The action cannot be maintained in this 
county. It should have been brought to trial at Brantford, 
and notice of action was requisite. Again, malice should 
have been proved, and it is not shewn that the action is 
within the six months : R S. C., ch. 99, see. 2G. The 
defendant owed the plaintiffs no duty ; he inspected for 
the vendor. R. S. C., ch. 99, sec. 16, points out the proper 
mode of proceeding.

Nesbitt, contra. The defendant is not a public officer. 
As to notice of action, I refer to McLeish v. Howard, 3 
A. R. 503 ; but, at an}7 rate, want of notice of action has 
not been pleaded ; and the defendant should not be allowed 
to plead it now, for if he had done so before, wo could 

y have discontinued the present action, and brought a 
new one.
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January 25th, 1890. Rose. J.

Action against an inspector of hides for grading 
incorrectly, etc.

The defendant was appointed by the uovemor-in- 
Council, pursuant to the provisions of the General Inspec
tion Act, R. S. C., ch. 99, sec. 2. At least, it was so assumed, 
if not proven.

By sec. 7, every inspector is required before acting, to 
take an oath of office that he “ will faithfully, truly, and 
impartially, to the best of ‘his’ judgment, skill and 
understanding, execute and perform the office of an 
inspector,” etc.

By sec. 12, it is provided that “every inspector shall 
before acting as such give security for the due perform
ance of the duties of his office * * and such bond
shall avail to the Crown and to all persons aggrieved by any 
breach of the conditions thereof,” etc.
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For the construction to be put upon this section and 

the liability upon the bond, sec Regina v. John Mowat 3 
C. P. 228.

Every inspector is bound to act upon request, under a 
penalty of $20 over and above all damages occasioned to 
the person complaining by such neglect or refusal.— 
Sec. 20.

Judgment. 

Rose, J.

IS

i,

a

Sec. 26 is important. It is as follows : “ Every action 
brought against any person for anything done under this 

1 Act> or contrary to its provisions, shall be commenced 
' thin six months next after the right to bring such action 

X accrued, and not afterwards ; and the defendant therein 
may plead the general issue, and that the same was done 
under this Act, and may give this Act and the special 
matter in evidence at any trial thereof ; and if it appears 
so to have been done, then the judgment shall be for the 
defendant; and if the plaintiff is nonsuited or discon
tinues his action after the defendant has appeared, or if 
judgment is given’against the plaintiff, the defendant shall 
recover treble costs, and shall have the like remedy for the 
same as defendants have in other

It will be observed that the first clause providing for 
limitation of time is .with reference to “ anything done 
under this Act or contrary tq its provisions,” while the 
next clause providing for pleading directs that the defen
dant may plead “ that the same was done under this Act ; ” 
and the next clause provides that “if it appears so to have 
been done, then,” etc., that is, as I understand it, “ if it 
appears that it was done under this Act as set forth in the 
plea, then,” etc.

This section is peculiar in its provisions. I have not 
found anything similar to it, save in 4 & 5 Vic., chs. 88, 89, ' 
being Acts regulating the inspection of beef, pork, flour,’ 
and meal, and consolidated in C. S. C„ ch. 48, sec. 26.

An examination of, these sections may' possibly throw 
light upon the proper construction to be placed upon 

the section now under consideration.
In 4 & 5 Vic. ch. 88, the limitation clause is as to suits

r
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Judgment, in respect to things “ done in pursuance of this Act or 
contrary to the directions thereof,” when the ^action was 
to be brought within six months “ after the matter or 
thing done or omitted to be done.” The clause as to 
pleading and evidence permits a plea “ that the 
done in pursuance and by the authority of this Act, and 
by the next clause, “ if it appear so to have been done, 
then,” etc.

In sec. 27 of ch. 89, the same language is used in the 
limitation clause, but the clause as to pleading «and 
evidence provides merely that the defendant “ may plead 
the general issue and give this Act and the special matter 
in evidence at any trial to be had thereon,” and then 
follows that “ if afterwards judgment be given for the 
defendant,” etc.

Sec. 2G of ch. 48, C. S. C., is similar to sec. 2G of ch. 88, of 
the 4 & 5 Vic., both as to the limitation, pleading and evi
dence clauses, save that in the pleading and evidence clause, 
instead of the words “ that the same was done in pursu
ance and by the authority of this Act,” art* the words, 
“ and that the same was done under this Act.”

Such provisions apparently permitted a plea of the 
general issue and evidence to be given thereunder of the 
Act and special matter, and that the same was done under 
the Act.

The section in question has in its limitation clause the 
words, “ within six months next after the right to bring 
such action accrued,” instead of the words, “ after the 
matter or thing done or omitted to be done.”

And the defendant is permitted to plead “ that the same 
was done under this Act,” and “ give this Act and the 
special matter in evidence at any trial thereof.”

This examination seems to explain the presence of the 
words, “or contrary toits provisions,” which having regard 
to the meaning put by the decisions upon the words,
“ done under this Act,” seem to me not only unnecessary 
but as obscuring the meaning of the section.

It is manifest that if théj officer had done the act

XIX.
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plained of under the Act, that is, under and in accordance 
with its provisions, no 
upon proving such to have been the fact he must have 
judgment in his favour.

I may extract a passage from th^judgment of Pâlies, C.B., 
in the Exchequer Division, in 0'Dea v. Hickman, 18 L. R. 
(Ir.) at p. 238, for reference to which I am indebted to my 
learned brother Osier, and whibh most clearly states the 
law. He says : “It is, of coutse, elementary that the 
words, ‘in pursuance of the Act^occurring in a section 
such as that before us, do not mean ‘ in strict pursuance,’ 
as, if they did, the act complained of would be lawful and 
could not be the foundation of 
of notice would on

Judgment. 

Rose, J.
y as protection would be necessary, for
or
to

ras

be
nd

ter

an action. The protection 
that construction only exist where it 

not required. It was therefore held, early after 
enactments of this description became usual, that 4 in pur
suance of, in such a context, meant ‘ in intended pursuance 
of the statute. It then became a matter of much contro
versy what acts were or might be^ in intended pursuance 
of the statute ; and it has, in modern times at least, been 
settled that the defendant must honestly and really 
(although mistakenly), believe that the act which consti
tutes the cause of action

of
vi-

ni-

he
he was in pursuance ( of the statute, 

and such belief should not be a mere, vague, general belief, 
involving matter of law only, or mixed mat 
fact, but should be a bond Jide belief in /uch a state of 
facts as, had it existed, would have justified the act, the 
subject of the action.” '

The judgment was affirmed on appeal : ib. vol. 20, 
p. 431. See, also, observations of Blackburn, J., in Selmea 
v. Judge, L.R. 0 Q.B., at p. 727, quoted by Osler, J.A., in 
Corporation of Bruce v. McLay, 11 A.R., at p. 482. 
words there were, “ under the authority of an Act,” etc.' 
See, also, Venning v. Steadman, 9 S.C.R, at pp. 234-5, per 
Gwynne, J.

of law and
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Mr. Justice Gwynne refers to eh. 89 of^he Consolidated 
Statutes of New Brunswick, which may be read in the 
consideration of the section 

4—VOL. xix. o.it.
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Judgment. aîso, Holland v. Northwiçfe Highway Board, 34 L.T.N.S., 
Rose, J. at ]). 137) as to the meaning of “ pursuant to statute.”

In the light of these cases we may read, “ anything done 
under this Act” as “anything intended to be done under 
this Act,” and it will follow that, if the defendant was 
acting bond fide—intending to perform his duty under the - 
Act—then under sec. 20 he was at liberty to plead the 
general issue and shew that he, in good faitl^ intended to 
do his duty, and this appearing, he would be entitled to 
judgment.

It is apparent that an anomaly exists, for by the first 
clause a limited protection is afforded, i. e., six months’ 
limitation, and by the remaining clause absolute protec
tion. The first clause possibly is unnecessary in view of 
the remaining clauses.

If one construed “ done under this Act” as “intended 
to be done under this Act,” in the limitation clause, and 
literally in the remaining clauses, then the remaining 
clauses would be unnecessary, save as to the provision for 
treble costs, for, if the defendant bad acted under the Act, 
he could successfully defend without any special protection.

According to my best judgment, the words, “ done under 
this Act,” must have the same construction placed upon 
them throughout the section, and the result is that, if I 
find that the defendant»acted bond fide in the belief that 
he was doing his duty as an inspector faithfully and well, 
he is entitled to the protection of the clause, and so to 
judgment, subject to the question of pleading, with which 
I will deal presently.

And this construction is not without some reason, for, 
as a remedy is provided under sec. 12 as I have pointed 
out, it may well he that it was not intended that the 
inspector should be vexed not only with an action on the 
bond, but also on the case.

I have not overlooked secs. 9G and 104, but think that 
full effect may be given to them by holding that, up to 
five per cent., the inspector is protected against any action^ 
and sis to any excess he is entitled to any defence open to 
him under the Act or otherwise. “
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r.s., The defendant has not pleaded the general issue in Judgment, 

terms, but he has in effect stated that what he did 
done under the Act. The pleading is informal, but Ï do 
not think it is misleading, and in view of the observations 
made in Bond v. Convince, 16 A.R., at p. 419, aid cases 
there referred to, I think it my duty to allow tie defen
dant to amend by formally pleading the general issue, 
and to set up in terms that what he did was. done under 
the Act.

was Rose, J.one
t

ivas
the ■
the

1 have not found it necessary to determine whether the 
“Act to protect Justices of the Peace and others from 
vexatious actions ” applies. It is not formally pleaded, 
and so far as an amendment would be necessary to set up 
want of notice of action, I do not think I should allow it, 
for on the evidence I do not think its service would have 
been more than a matter of form, for I do not see how 
consistently with the defence any tender of amends could 
have been made. Moreover, to allow it now would defeat 
the action under the six months’ limitation clause which 
we have been discussing.

As to the facts, mala fades must not be presumed, and 
on the evidence I am

irst
ths’

of

led
ind
ing
for
ct>
on.

unable to find want of bona jides. 
The defendant may have made a mistake or have incor
rectly graded the hides, as to w^hich I have some difficulty 
in forming an opinion, owing to the neglect of the plain
tiffs to examine the hides] before submitting them to the 
process of tanning,

ion
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to even in its initial stages ; but if the 

defendant has erred, I think I must find that he did 
what he did, honestly believing that he was doing his 
duty under the statute. There was no indirect motive 
shown. See Poulsoni v. Hirst, L. R. 2 C. P. 449.

I do not consider the question raised as to whether

ich

or,
ed
he

if the action is otherwise well brought, any duty has been . 
shown to have arisen from the defendant towards the 
plaintiffs.

On the whole, I think there must be judgment for the 
defendant, dismissing the action with costs, which I 
suppose under the statute means treble costs.
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v t* j
• V • V;Spratt et al. v. Wilson.

"
Trusts and trustees—Investment of moneys Je ft to infants by will -Deposit | I 

in savings bank—Liability of trustee fox legal interest—Acquiescence,! of ' I
statutory guardian of infants—Costs. * ’ î I

Where moneys are left by will to be invested at the discretion of the 
executor or trustee, the discretion so given cannot bo exercised other
wise than according to law, and docs not warrant an investment in per
sonal securities or securities not.sanctioned by the Court. And 

Held, that au executor and trustee who deposited funds so left in trust 
for infants, at three and a half or four per cent, interest, in a savings 
bank, did not conform to his duty ; and his failure to do so exposed 
him to pay the legal rate of interest for the money, although h(V acted 

itly and honestly ; and the acquiescence of the statutory guardian 
fants, not being for their benefit, did not relieve him. 
that the defendant was not entitled to costs out of the fund, 
he should be relieved from paying costs.

A
innoccn 
of the in

Held, also, 
but that/

/ This was an action brought by Charles Andrew Spratt 
and Richard James Spratt, grandchildren arid legatees 
under the will of Catharine Philippo, deceased, against 
James Wilson, the surviving executor and trustee under 
the will. Richard Irwin, the other executor and trustee, 
died in 1885.

By her will Catharine Philippo bequeathed her real and 
personal estate to her executors and^rustees upon trust to 
sell and convert into money, and to divide the net pro
ceeds into three equal parts, and to stand possessed of one 
of such parts, and to invest j,n such securities as they should 
think fit, and to apply the interest arising from such in
vestments to the maintenance, support, and education of 
the plaintiff's until they should attain the age of twenty-one 
years, and upon their attaining such age to pay to them 
the whole of the moneys so invested.

The defendant and Irwin accepted the trusts of the will, 
realized the estate, and allotted to the plaintiff’s and 
retained for them the sum of 81,100. After the death 
of Irwin the defendant continued to act as trustee, and 
retained possession of the fund.
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Ibe plaintiffs, after each had attained the age of twenty- Statement, 
years, brought this action, alleging1 that the trustees 

did not invest the sum of 81,100 as required by the,.will, 
and that it had produced much less interest than it would 
have done had it been properly invested ; alleging also 
that they had iHquested the defendant to pay over the 
81,100 to them, but thathe had neglected nnd refused to do 
so, and claiming payment of the sum of $1,100, an inquiry 
as to what interest or profit would have been derived if the 
fund had been properly invested, and payment of the 
difference between the amount which should have been ' 

.derived and the amount paid over for the plaintiffs’ main- 
tenance.

The defendant set up in his statement of defence that ; 
he had, in good faith, and with the approval of Andrew 
Spratt, the grandfather of t]jc plaintiffs, and their guardian 
appointed by a Surrogate Court (their father arid" mother 
being dead), entered into an arrangement for the deposit 
of the $1,100 in the savings bank department of a chartered 
hank, and that the fund had been so deposited by the 
defendant and Irwin, in iris lifetime, and had remained there 
at interest ever since. He also said that he was always 
willing and had offered to pay over the fund and interest 
tu tile plaintiffs, but they would not accept it.

The action came on for trial before Boyd, C, at Haniil- 
tpn on the 11th Mardi, 1X90.

The evidence shewed that the $1,100 was deposited in 
the savings bank department of a chartered bank, at three- 
and a half and four per cent, interest, which disposition 
of the money had been acquiesced in by the guardian of 
the plaintiffs ; and that the question between the parties 
was only as to the payment of extra interest, and not 
to the principal or the interest accrued upon the money in 
the bank.

The case was argued at the close of the evidence.
Bicknell, for the plaintiff's. The defendant is 

able for the interest he should have obtained by investing
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Argument, the moneys : 2 W. & T. L. G, 6tlv ed., 996, 1014-5 ; Bruere 
v . v. Pemberton, 12 Ves. 386 ; Smith on Negligence, 2nd ed.,

' 117-119. R. S. O. ch. 110, sec. 29, shews what investments 
permissible. Upon the measure of damages I cite 

Wightman v. Hclliwell, 13 Gr. at p. 343 ; Inglis v. Beaty,
2 A. R. 453 ; Wiard v. Gable, 8 Gr. 458 ; Blogg v. Johnson,
L. R. 2 Ch. 225 ; Small v. Ecoles, 12 Gr. 37. There was 
no acquiescence, because there was no full knowledge of 
rights, and the plaintiffs were minors. See Le win on 
Trusts, 8th ed., p. 496. The acquiescence of the guardian 
could not operate as against' the trusts of the will.

H. //. Robertson, for-the defendant. No damages should 
be given against the defendant. There was no breach of 
trust ; the trust was to invest as the executors should 
think fit. There was a discretion to allow the principal to 
remain in the bank, and the guardian acquiesced in what 
was being done. I refer to Beaton v. Boomer, 2 Ch. Chamb.
R. 89 ; Re Broiu, 29 Oh. D. 889. The plaintiff 
of age ratified what was done by the executif 
gins v. Laiu, 14 A. R. 383. Even if interestas allowed, the 
executor should get his costs out of the fundv The breach 
6f trust, if any, is an innocent one ; the defendant had 
filed his petition in the Surrogate Court and offered to 
account in the ordinary way. See Lew in on Trusts, 8th 
ed., p. 995 ; Turner v. Hancock, 20 Ch. I). 303 ; Sandford 
v. Porter, 16 A. R. 565.

Bicknell, in reply. I refer on the question of acqui
escence to La Banque Jacques Cartier v. La Banque 
d'Epargne de Montreal, 13 App. Cas. 111. As to the 
question of costs ; the defendant was not willing to pay 
over unless he got a release. See Lew in on Trusts, 8th ed., 
p. 358 ; Morgan on Costs, pp. 396-8, 40.5-6, 409 ; Byrne v. 
Norcott, 13 Beav. at p. 346.
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March 14, 1890. liOYD, C.

The rule is well settled, where moneys are left by testa
mentary instrument to be invested at the discretion of the 
executor or trustee, that he is to invest in such securities
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sanctioned l>y the Court, The general discretion so Judgment 

given does not warrant investment in personal securities, 
and it would be disregarding fixed standards of decision 
to lay it down that such a discretion can be exercised,1 
otherwise than according to law. In this case tile executor 
(who became a trustee when the portion of the fund 
coming to the plaintiffs was apportioned for them) did not 
conform to his duty in depositing these funds at three and 
a-half or (our per cent, in a savings bank. This failure to 
act as the law intends he should act

mere 
d ed., 
nents 
[ cite 
haty, 
tison f
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as are

exposes him to pay 
the legal rate of interest for this money, although he acted 
innocently and honestly. There is no misconduct L„ 
part ; but the question is a dry and hard one, whether he 
is to pay the difference in interest between three 
half or four

lould 
ïh of

ning 
'lug- 
, the 
each

on his

and a-
per cent, and six per cent Had the matter 

been between adnits, the evidence is ample to shew acqui
escence, and I have had doubts whether the acquiescence 
of the statutory guardian of the infants is not enough to 
relieve the defendant from making good the extra interest. v- 
It is said that all the facts were not known to the plaintiffs 
and their guardian, so as to introduce the doctrine of 
acquiescence. But they knew that trust funds for them 

m the keeping of the defendant and that he had de
posited these funds in a savings bank and that the interest 
derived therefrom was remitted from time to time to the 
guardian, until they sent a request that the interest should 
be allowed to accumulate in the savings hank with the 
principal. They, all, with the defendant, had common 
knowledge in law that this was not a proper investment ; 
and all, in fact, were in common ignorance that it wTas 
not perfectly legitimate. But the better opinion is that 
the infants cannot acquiesce in a breach of trust ; and the 
acquiescence of the guardian, hot being for their benefit 
ought not to operate against their right to recover the 
amount 111 dispute for the extra interest. That is in truth 
the whole dispute ; because the defendant was prepared to 
pay over the principal and the accumulated interest as 
deposited in the savings bank.
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The Registrar will compute the amount of interest at 
six months from the time the fund

Judgment. 

Boyd, 0. six per cent. (allow#%
in the handfof the defendant as trustee at the lower 

rate) down to December of last year, the date the parties 
agreed on, giving credit for all sums paid, and allowing 
reasonable commission to the defendant in respect of this

Re

fund.
ReAs the real question was merely about a small amount 

of extra interest, if I gave costs to the plaintiffs, it would be 
the lçwer scale only. I cannot give costs out of the 

fund to the defendant, having regard to the decisions in 
He Hadclyffe, 29 W. R. 420, and Bell v. Turner, 47 L. J. 
Ch. 75, but following Bate y. Iluoper, 5 DeG. M. & 0. 344, 

‘ I think this is a proper case (however viewed) to relieve 
the defendant from paying costs.
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sfc at 
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[CHANCERY DIVISION.]

Re Chapman and The Corporation of the City of 
London.

and

Re Chapman and The Water Commissionerslount 
Id be 
: the

L. J. 
344, 

lieve

OF THE
City of London, and the Corporation of the 
City of London.

Prohibition— Justices of the Peace-R. S. C. ch. 174, secs. 80, 140 
pomtum—“ Person ” in It. S. C. ch. 1, sec. 7, sub-sec. SS.

A writ of prohibition may be issued to a justice of the peace to prohibit 
lnm from exercising a jurisdiction which he does not possess.

The word •person ' in R. S. C. ch. 1, sec. 7, sub-sec. 22, includes any 
TP™?™, '*]h™1 ‘hecontext can apply according to the law of
that part of Canada to which such context extends," but as justices of 
the peace have not now and never had jurisdiction by the criminal pro
cedure to hear charges of a criminal nature preferred against corpora
tions : such word does not include corporations in cases where a justice 
of the peace is attempting to exercise such a jurisdiction.

A justice of the peace cannot compel a corporation to appear before him 
nor can be hind them over to appear and answer to an indictment: and 
he has no Jurisdiction to bind over the prosecutor or person who intends 
to present an indictment against them.

-Cor-

This was an application made on behalf of the above statement, 
named corporations for writs of prohibition to be directed 
toE. S. Jarvis, Esq,, one of lier Majesty’s justices of the 
peace, in and for the county of Middlesex, and to one John 
Chapman, of the village of London West, the complain/nt 
in two informations laid by him before the said justice of 
the peace, charging the said the water commissioners for the 
city of London, and the said the corporation of the city 
of London, jointly, with having unlawfully and injuriously 
constructed across the river Thames, at a point about four 
miles from the said city of London, a certain dam, and the 
said dam unlawfully, obstinately and injuriously to have 
maintained in such unlawful and injurious 

to create and continue various public nuisances, &c„ Sic.
manner

as

There were two cases argued together, and one judgment delivered in 
both.—Rki\

5—VOL. XIX. O.R.
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Arçd also charging the said, the corporation of the city 
of London, with having also unlawfully and injuriously 
constructed across the said river, a certain dam, and the 

unlawfully, obstinately and injuriously to have main- 
ab to create and continue a great public

Statement. H

C. ch 

did n
same
tained, &c., so
nuisance, &c. And the grounds taken were :

(a) That the water commissioners for the city of London 
and the corporation of the city of London being, as they 
are in fact, both corporate bodies they

Gli
prose 
refer 
dore, 
The 
Re A 
Luca i 
Short 
432, <

are not siit^ect to 
the provisions of the Criminal Procedure Act respecting 
proceedings against persons charged before a justice of the 
peace with an indictable offence, nor is there any power 
to summon the said corporations before him, nor to compel 
their attendance, and that in the absence of the said cor
porations the said justice had no jurisdiction to proceed 
ex parte.

(b) That there is no power for the justice to bind by 
recognizance the person presenting the information to 
prosecute or give evidence against the accused, unless a 
witness or witnesses were examined.

Marcl
as i

Tin
R S.

(c) That by the provisions of section 140 of the Criminal 
Procedure Act no bill of indictment for a nuisance, which 
is that which is charged against the said defendants, can 
be presented to or found by a grand jury, unless the 
defendants be committed for trial, or the prosecutor or 
other person presenting the indictment be bound by 
recognizance to prosecute or give evidence against the 
accused, or unless the indictment for such offence is pre
ferred by the direction of the Attorney-General for the 
Province.
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The motion was argued on March 17, 1890, before 

Robertson, J.
; S

J. B. Clarke, Q. C., for the motion. The magistrate has 
no jurisdiction to summon a corporation. He cannot 
commit them for trial, nor bind them over to appear. 
Corporations are not subject to the provisions of “ The 
Criminal Procedure Act.”
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city Hutchinson, 'contra. The magistrate has jurisdiction Argument, 
against all persons. “Person" includes corporations : R. S.
C. ch. 1, sec. 7, sub-sec. 22.

usly
the

, „ „ „ The prosecutor must be bound
under R S. C. eh. 174, sec. 140, and the magistrate 

not intend to proceed further than to do that.
Clarice, in reply. The justice could not hind over the 

prosecutor unless he could commit or admit to bail. I 
refer to 77m Queen v. He,ford, 3 El. & El. 115; He Apple-
The Duf" 1 'n ^ ^ & pUrte 10 Jur. 838 ;
The Duke of Devonshire v. Foott, 5 ir. R. Eq. 314-
he Meyers v. HW«c0«, 23 17. C. R. Oil;
Local Government Hoard, 10 Q. B. D. 30», at p. 321 ■
4-12r482°n InfOrmatl0ns- Mandamus and Prohibition,

ain-
iblic did

don 
hey 
t to 
iing
the
wer 
ipel 
cor
eed ,

426,

—«fter stating the facts

R s’c TtrCti0“ °Vh0 C~' p,'ocodure Act,R. b. C. ch. 174, enacts that no hill of indictment for 

nuisance, among other offences therein named, “shall hi
’ t0 fou"d by any grand jury, m,less the

nosecutor or other person presenting such indictment has 
been bound by recognizance to prosecute or give evidence 
a„ainst the person accused of such offence, or unless the 
person accused has been committed to ! 
custody or has been bound by recognizance to appear to 
answer to an indictment to he preferred against bin, for 
such Offence, or unless the indictment for such offence is

mutation "Th2 *5® Sa,“° Act' undur thli head of «■ Inter- .
p.ctation the word or expression “person," has received
no special meaning other than that conveyed by the word ■ 
or expression in its ordinary sense; but by the genera 

Interpretation Act," 31 Vic. ch. 1 (R. S. C 8

March 19,1890. Robertson, J. 
as above.)
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accus
Judgment, sub-sec. 22), the expression V person,” includes any body 

J. corporate and politic, or party, and the heirs, executors, 
administrators, or (other legal representatives of such person, 
to whom the context can apply according to the law ot 
that part of Can atm to which such-context extends.

And it is contended by-Mr. Hutchinson, that this brings 
these several corporate bodies, within section 140, and that 
therefore the jus^rce in these matters has jurisdiction to1 

the^eXorporations before him, and to make 
quiry, as inordinary cases in which the Criminal Procedure 
Act applies, and whether these corporations appear or not, 
beVore him j he may proceed with the investigation ; and 
although lié admits he cannot commit, or detain in custody, 
or bind them over by recognizance to appear to answer to 

indictment to be preferred against them, or either of 
them, for such offence, he contends the said justice may 
bind by recognizance, the person laying the information, 
&c., to prosecute before the grand jury, or give evidence 
against the licensed, of such offence.

It is also admitted by Mr. Hutchinson that until the 
Statute, 32 &\33 yic. ch_ 29, sec. 28, was passed a justice 
or justices of Vhe/ffeace had no jurisdiction to summon 
before him, or tmen, or to hear any complaint of whatever 
nature against a Corporate body ; but that by necessary 
intendment it mustlww be held that the jurisdiction has 
been increased so as toœxtend to such corporations.

I have duly coi)sider6<j the questions submitted, and I

Robertson,
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am of opinion that there is jio force in the contention urged 
against prohibition. I cannot see that the law has been 
altered in any way so as to give a justice, or justices, of 
the peace jurisdiction in any matter which he, or they, 
did not have prior to the passing of the statute of 32 & 
33 Vic. ch. *29, sec. 28. The reason for amending the pro
cedure in criminal cases, in the direction now required by 
the enactment in question, was to prevent the abuse which 
had been practiced formerly by persons who were at liberty 
to prefer a bill of indictment against any other, before a 
grand juiy, for any crime, without any previous enquiry,

I

t
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before a justice of the peace, into the truth of the Judgment, 
accusation.

ody 
;ors, 
son, 
v of

Robertson, J.
Before the grand jury, the only evidence heard is that 

for the prosecution, and the accused is wholly unrepre
sented, and' it frequently happened that. persons entirely 
innocent of .the charge made, and who had no notice that 
any proceedings Were about to be instituted against him or 
them, found that a grand ju$ had been induced to find a 
true bill against him, and thus injure his character and put 
him to great expense and inconvenience in defending him
self against a groundless accusation : Archbold’s Criminal 
Pleading and Evidence, 19th ed. p. 5.

As to the Interpretation Act, it must be noted, that the 
expression “person” is to apply to corporate bodies, &c., 
“ to whom the context can apply according to the law of 
that part of Canada to which such context

ings 
that 
i to

extends.”
Now the procedure in criminal cases never did give juris

diction to justices of the peace, to hear charges of a crimi
nal nature, preferred against corporate bodies. This pro
cedure was by presentment by the grand jury, and an 
indictment following, which, until the passing of the 
statute 46 Vic. ch 34 (D) had) to be moved up into the civil 
side by certiorari in order to compel the defendants to 
plead, &c. This is now done away with however by the 
last mentioned statute, which requires every corporation 
against which a bill of indictment for misdemeanor is 
found at any Court having criminal jurisdiction, to appear 
by attorney in the Court in which such Indictment is found 
and plead or demur thereto (sec. 1) and the procedure is 
provided for by the 2nd, 3rd, 4th, and 6th secs, of that Act.

There is no hardship in the law as it now stands, because 
although sec. 140 declares that no bill of indictment shall 
bo presented to or found by any grand jury unless, &c., as I 
have above set forth, yet the section goes on to say, “ unless 
«the indictment for such offence is preferred by the direction 
of the Attorney-General or Solicitor-General, &c., or by the 
direction or with the consent of a Court, &c.

Now, if .this is a proper case to be brought before a
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Judgment, grand jury, the Attorney-General no doubt will give the 
Robertson, J. necessary direction therefor, or in case the party prosecut

ing, does not see fit to apply to him, the direction or con
sent of a Court or Judge having jurisdiction to give such 
direction, or to try the offence, can be applied to.

I am clearly of opinion that the Justice has no jurisdic
tion in this matter ; he cannot compel the corporations, or 
either of them, to appear before him ; should he summon 
them, they need not obey ; should they not obey, he cannot 
issue a warrant to bring them, or either of them before 
him : although they and each of them are a corporate 
body, yet their “body” cannot be taken into custody, 
and the justice has no power to proceed ex parte. The 
accused must be before the Court when the testimony is 
given, and the procedure points out what is to be done 
when the accused does appear, &c. Nor can he, the justice, 
commit, or detain in custody,
appear and answer to an indictment ; that being so, he has 
no jurisdiction to bind over the prosecutor, or person who' 
intends, to present the indictment, &c.

Then as to the writ of prohibition ; I think there is no 
doubt it can issue to a justice of the peace, to pro
hibit him frgm exercising a jurisdiction which he has not. 
In The Queén v. Herford, 3 El. & El. at p. 136, Cockburn, 
C. J., says : “ I wish to add that we entertain rto doubt 
but that a prohibition may issue to a Court exercising 
criminal jurisdiction as well as to a civil Court.” The 
question here is: has the justice this particular jurisdic
tion ? For the reasons given by me, I think he has not 
and therefore the writs must go to prohibit him from 
further proceeding in, the matters of these complaints. I 
do not think there should be any order as to costs.

38 XIX.THE ONTARIO REPORTS.
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[CHANCERY DIVISION.]

Shaw et al. v. McCreary et al.

Husband and wife—Animals—Liability of icife of owner of animal ferez 
naturae for escape, from her separate property—Negligence.

orate 
tody, 
The 

iy is

) has 
who

A bear belonging to one of the defendants escaped from premises, the 
separate property of his wife, the other defendant, where it had been 
confined by him without objection from her, and attacked and injured 
the plaintiff on a public street :— 

having under R.Held, that the wife _ S. 0. ch. 132, secs. 3 and 14, all the
tlfl' °* a *n i'e8pect of her separate property, might have had
the plaintiff for the injury complained of. ^

The principle of FleWier v. Hylands, L. R. 1 Ex. 282, L. R. 3 H. L 330, 
ap lied.

This was an action brought by John Shaw, an infant, statement, 
by Matthew Shaw, his father, as his next friend, and 
the said Matthew Shaw against John McCreary and 
Mary McCreary for damages caused by a bear owned by 
John McCreary and kept on the premises of Mary Me"
Creary, getting out on the public street and attacking and 
injuring the plaintiff John Shaw.

The action was tried at the Toronto Winter Assizes 
January^ 6th, 1889, before Sir Thomas Galt, C. J. C. P., 
a jury. {

R. L. Fraser, for the plaintiffs.
Mulock, Q. C., for defendant Mary McCreary.
W. N. Miller, Q. C., for defendant John McCreary.

The evidence shewed that the defendants were husband 
and wife, and that the husband had brought the bear to 
the premises where she and her husband resided, they 
being owned by the wife as her separate estate; that the 
bear being so kept there, without objection on the part of 
the wife, had escaped to the street and had attacked and 
thrown down and severely bitten the plaintiff John Shaw*

The learned Chief Justicecharged the jury after reviewing 
the facts, as follows: “Under the circumstances I think the
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Statement, defendant McCreary is responsible. The action is brought 
against him and his wife on the ground that the wife 
owned the property, and Mr. Fraser pressed me very 
strongly with the argument that the owner of the property 
is responsibl^jor anything that takes place on that 
property, at least for allowing a ferocious animal to be on 
it. That may be so in ordinary cases, but in my opinion, 
considering that the owner of the property in this case and 
John McCreary were husband and wife, I do not think 
the wife is obliged to disobey the positive injunctions or 
wishes of her husband. That leaves it, in my opinion, 
that the responsibility rests on him. * * I do not sub
mit any question to you except with regard to the dam
ages because the plaintiff is entitled to recover. * * 

The Chief Justice dismissed the action as against the

had
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Eveiwife.
The jury brought in a verdict in favour of Matthew Shaw 

for $200, and in favour of John Shaw for8 $200 against 
the defendant John McCreary.

The Chief Justice made the following endorsement 
the record.
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“I dismiss the action against Mrs. McCreary with costs, 
such costs to be confined to thtfcounsel fee at the trial. 
The jury assess the damages of,. Matthew Shaw at the sum 
of two hundred dollars, and the jury assess the damages of 
John Shaw at the sum of two hundred dollars.”

From this judgment the plaintiffs appealed to the Divis
ional Court on the ground that they were entitled to 
recover against the wife Mary McCreary, as well as the 
husband, and the appeal was argued on February 25th, 1890, 
before Boyd, G, and Ferguson, J.

R. L. Fraser for the appeal. The learned trial Judge, / 
was wrong in holding that the wife was not liable for the 
damage done by the bear, she having allowed it to be kept 
on her premises, from which it escaped. Her husband 
could not compel her to permit its being kept tÈtçre. She

Fn
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sht had the right to have it sent away and should have 

cised-that right. On the contrary, the evidence shews it 
was kept there with her concurrence and that she fed it 
there. She could have compelled the husband by injunc- , 
tion to remove the bear, and if she could, and djd not, then 
she must be held responsible for any damage which may 
result from her neglect. The fact of their living together 
can make no difference ; it does not affect her proprietory 
rights or liabilities: R. S. 0. ch. 132, s. 14. The wife’s 
right of volition cannot be controlled by her husband to 
the extent of compelling her to keep animals ferce natures 

her property. I refer to Weldon v. DeBathe, 14 Q. B.
D. 339 ; Symonds v. Hallett, 24 Oh. 1). 348; 11 ood v. Wood,
19 W. B. 1049; Allen v. Walker, L. R. 5 Ex. 187 ; Don
nelly v. Donnelly, 9 O. B. 673; Till v. Till, 15 O. E. 133; 
Everslie on Domestic Relations, 403.

W. iV. Miller, Q.C., for Mary McCreary, contra. The 
evidence shews that the wife did not object to the prêdenc 
of the bear, as the husband was a man of strong will 
accustomed to have his own way. The wife is not liable, 
because she did not own the bear or have charge of or any 
control over it. No case goes so far as to shew that a hus
band has not the right to live with his wife in her house, and / 
so doing he)has dominion over her: Schouler on Husband 
and Wife, § 135 ; Schouler on Domestic Relations, § 75,
The wife has committed no tort and anything she did Jo, 
which was merely permissive, was done under her husband’s 
dominion and control. As to the keeping of the Hpimal I 
refer to Smith on Negligence, Bl. ed. 90; Pollock onTbrts,"
Bl. ed. 316; Rylands v. Fletcher, L. R. 3 H. L. 330.
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Fraser in reply.

he I
March 8th, 1890. Boyd, C.:—

This case should not have been withdrawn from the 
Jury as to the liability of the defendant Mary McCreary 
to answer for the injury sustained by the plaintiff. The 
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learned Chief Justice ruled that as the husband put the 
hear upon the wife's property whence it broke. loose 
and did the injury she was not responsible, because it

husband.

ÏJudgment. 

Boyd, C. giv

ind

Mc(
harl
this
reg£

lier duty to yield to the wishes of het
Apart from the relationship of husband and wife both 

defendants would be liable, the one as owner and the other _. < - 
as keeper or custodian of the wild animal. In one of the 
most recent cases I have seen, Huddleston, ■!>., -sums up the 
law' substantially thus: If persons choose to keep wild and 
savage animals (such as a bear, a tiger or a lion,) they dox 
so at their own risk and peril, and if any such animal 
cause injury to anybody (liey would be liable for the 
injuries, and this without notice beyond what the law, 
imports of their savage disposition : Wyatt v. The Kosher- . v 
ville Gardens Co. 2 Times L. R 282 (February, 188G).

And in a case very much like this*where a hear was in 
alleged reputation for docility and play-

:

.
the

the

will

the ]
publquestion with an 

» fulness, Crowder, J., in Besozziv. Harris, 1 F. & 1. 92, 
(1858), ruled that a person keeping an 
nature is hound so to keep it that it shall not commit in
jury. It does not matter, he said, that the bear appears to 
be tame and docile, for every one must know that such 

.^animals are of a savage nature, and though that nature 
may sleep for a time it may wake up at any time. An 
interesting case discussing the liability of owner and 
keeper is to be found in Cowan v. Dalziel, 5 Ct. of Scss. 
4th, Series 241.

The responsibility of keepers (who are not owners) is 
laid down in a case to which constant reference is made
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as authority on this bead of,law of M’Kone v. Wood, 5 

6 C. & P. 1. It is there sajdilmt- harbouring the animal 
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Apart from any regisLiii 
liable for torts committed by her unless she has been acting , 
under the coercion of her husband, and the evidence falls

ed woman may be

far short of shewing any such state of facts here as to the 
husband : Vine v. Saunders, 4 Bing. N. C. 9G ; Hyde v. 
S------, 12 Mod. 24G ; Handy v. Foley, 121 Mass. 259.

<5

Ë
hÉËï



y
XIX.]OL. SHAW V. M'CKEARY.

Now the Ontario Statute R. S. O. ch. 132, secs. 3, 14, Judgment 
gives a married woman all the rights of a feme sole in 
resyect of her separate property as-against all the world, 
including her husband. The property on which the hear 
was kept was the separate estate of the defendant Mary 
McCreary, and she had the power to consent to its being 
harboured there or to have it removed therefrom. As to 
this property she had all the rights of a stranger in this 
regard as agains't her husband. If she wished to escape 
the liability which attaches to the keeper of wild animals 
her duty was (as said in the case 5 C. & P.) either to have 
the bear destroyed or to-have it sent away. She chose to 
gratify her husband, and èGtjmmendable as this mav be, it 
will not and ought not to txculpatwher for allowing things 
dangerous and mischievous to break from her premises to 
the injury of her neighbours and those lawfully using the 
public streets. Had she stored water on her land and it 
had broken forth t/ the detriment of others she would be 
liable under the principle of Fletcher v. Hylands,jinfra, 
and the risk undertaken in keeping wild animals has been 
put on a similar footing. See per Blackburn, J., in 
Fletcher v. Rylands, L. R. 1 Ex. 282, approved in House 
of Lords, L. R. 3 H. L. 330.

The result is? in my opinion that the case should be sent 
down for further triai as to the wife unless consent is 
given to let the present verdict include both, with all costs 
of action.
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Fekguson. J.:—

It is stated in Addison on Torts that the mere keeping
of an animal of a fierce nature such as a tiger or a bear or 
a dog, known to be wont to bite, is unlawful, and there
fore if any person is bitten or injured by such an animal 

action is maintainable against the person who keeps it- 
In- the case, Cox v. Rurbidge, 13 C. B. N. S., at 439, 
Willes, J., says: “The distinction is clear between animals 
of a fierce nature, and animals of a jyjld nature which do z.

5
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Judgment, not ordinarily do mischief like that in question. As to the 
chooses to keep them, lie must take care his 1f j. former, if a man

to keep them under proper control, and, if he fails to do so, 
he is taken to knoxo their propensities, and is held answer- 
able for any damage that may be done by them before 
they escape from him and return to their natural state of 
liberty. As to animals that are not naturally of a mis
chievous disposition, the owner is not responsible for injur
ies of a personal nature done by them, unless they 
shown to have acquired some vicious or mischievous habit 
or propensity, and the owner is shown to have been aware 
of the fact. If the animal has such vicious propensity 
and the owner knows of it, he is bound to take such care 
as he would of an animal which is ferce naturre, because it 
njrms an exceptioa to its class.”

All the authority that I have seen is in harmony with 
this statement of the law, and I think there can be no 
reasonable doubt that the owner of the animal in the

on a
carri 
the s 
enjoi

ing t
At

torts
Acts

Th
4 Bit 
Chan 
49 ai

present case against whom the verdict is is liable to the 
plaintiff in damages for the injuries done to the plaintiff.

M’Kone v. Wood, 5 C. & P. p. 1, was an action against 
a party for keeping jfa vicious dog, in which Lord Tenterden 
said: “It is not material whether the defendant was the 
owner of the dog or not; if he kept it, that is sufficient; 
and the harboring a dog about one’s premises, or allow
ing him to be or resort there, is a sufficient keeping of the 
dog to support this form of action. It was the defend
ant’s duty either to have destroyed^the dog, or to have sent 
him away, as soon as he found that he was mischievous.” 

vIt seems clear that the law so stated is as applicable to the 
case of an animal of a fierce nature (as in the present case) 
as where the animal is not naturally of a mischievous dis
position but has become an excèption to its class in the 
way above mentioned, and if so the keeping or harboring 
of the animal «about one’s premises or allowing him to 
reéort there would be sufficient to render the person so 
doing liable as if he were really the owner of the beast

The two defendants are husband and wife. The hus-
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band was the owner of the bear who did the mischief, and Judgment, 
ins liability is scarcely if at all disputed. The premises p. ~j 
on which the bear was kept, it is admitted, is the separate 
property of the wife, and it is also undisputed that she , 
was at the time of the injuries to the plaintiff carrying - 
on a business thereon separate from any business done or 
earned on by her husband. This property, according to 
the statutes applicable to the case, she might have, hold and 
enjoy free from her husband’s control as if she were sole 
and unmarried, and it appears that she was in fact enjoy
ing the property much in this way.

At common law a married woman was liable for her 
torts, and so far as I can see the married woman’s property 
Acts Jo not make her any less so.

The authorities referred to in the case Vine v. Saunders,
4 Bing. N. C. 96, and the other cases referred to by the 
Chancellor seem to shew this, and see Pollock on Torts pp 
49 and 50. ’

SHAW V. M‘CKEARY. 45

The case of her being coerced by her husband may be 
exception to this, but there is not evidence sufficient 

to shew that the female defendant was so coerced in the 
present case, and I fail to see why the case -as to her 
should have been withdrawn from the jury.

I-agree in the disposition of the motion made 
judgment of the Chancellor.

by the

G. 4L B.
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[CHANCERY DIVISION.] 

Barber et al. v. McKay et al.

Registry laws—Registration of subsequent deed—Priority—Proof of valuable 
' consideration.

Registration of a subsequent deed will not give priority over another 
unregistered deed from the same grantor, prior in point of time, unless 
a valuable consideration for the former is proved. Mere production or 
registration of the instrument by the party claiming under it is not 
sufficient proof for this purpose.

Statement.
This was an appeal from the judgment of Falconbridge> 

J., in an action of ejectment brought by Frederick W. 
Barber and Walter M. Barber, against Mary Ann McKay 
and John McKay.

The action had been previously tried before Rose, J., 
and an appeal had to the Divisional Court, as reported in 
17 O. R. 5C2, when a new trial was ordered.

From 
appealed 
argued c 
GUSON, ,The second trial took place at Milton on 5th November, 

1889, before Falcon bridge, J., withotit a jury, when judg
ment was reserved but subsequently given for the plaintiffs.

Shilton, for plaintiffs.
Laidlaw, Q. C., for defendant Mary Ann McKay.
D. McQibbon, for defendant John McKay.

The plaintiffs were executors of one Joseph Barber, and 
claimed through a deed to their testator from one James 
Barber, as executor of Margaret Smeltzer, dated February 
ICth, 1877, but not registered until April loth, 1887, and 
the defendant Mary Ann McKay, who, with her children, 
was in possession, claimed under a deed from the same 
James Barber to her former husband Robert Harwood,* 
dated September 19th, 1873, which deed was proved at 
this trial but had never been registered.

* Robert Harwooil bad died intestate in November, 1873, in possession, 
leaving his wife Mary Ann and four children in possession, and she had 
afterwards married the defendant John McKay.—Rep. •

Bain, 
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XIX.] ^ BARBER V. M'KAT. 47
The plaintiffs proved the will of Margaret Smelter 

referred to in 17 0. R. 562, and the deed from James 
Barber to Joseph Barber, their testator, and its registra
tion, but did not give any evidence that it was made for 
valuable consideration. The evidence shewed that Har
wood and lus wife had gone into possession when the deed 

made to him, and had remained in posscssjbn until he 
died in November, 1873, and that the wife and 
been in possession

Statement.

j
-illnklren had

since, witli the exception of a 
about 1879 or 1880, when she went away with her 
husband, John McKay, to look for work,
Barber collected rent from 
session ; but 
session.

year 
■second 

when Joseph 
a tenant, whom he let into pos

her return she immediately resumed pos-
1

on

From this judgment the defendant, Mary Ann McKay 
appealed to the Divisional Court, and the apoeal was 
argued on February 25th, 1890, before Boyd, C and Feb 
ouson, J.

Bain, Q. C„ for the appeal. The plaintiffs have not 
proved title, in their testator. The deed to Harwood 
winch is now proved, passed the estate in the land to 
him. No title passed by the deed to the plaintiffs' 
testator, Joseph Barber, and the prior registration'of this 
latter deed will not prevail against the defendant so as to 
defeat her title under the deed to Harwood, and the pos
session from 1873 under it. [Boyd, C. : What is the con
sideration in the deed under which plaintiffs claim ?] $450 
but no proof of its payment was given. The defendants 
have title by deed and- possession. To give their deed 
priority the plaintiffs must prove that the deed to Har
wood was voluntary, and the deed to Joseph Barber was 
tor value. Priority of registration under R. S. 0. ch. 114, 
sec. 82, cannot, avail here as against the possessory title, 
even if there was no notice of the deed to Harwood. The 
plaintiffs claim a break of a year in the defendant’s 
session, but Joseph Barber was a trespasser then for

■
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title by deed and lie had none. [Boyd, C. : But it he had 
registered his deed would he not have cut defendant out ?] 
Not unless he proved value given and want of notice. 
Even if registration of his deed could affect the defendant, 
she had fourteen years’ possession, and can set it up against 
the registered instrument. Registration of a subsequent deed 
is not sufficient to give priority without proof of valuable 
consideration : Doe d. Cron7c Ac. v. Smith, 7 U. C. R. 3(6 ; 
McKenny v. Amer, 8 C. P. 46 ; Leech v. Leech, 24 TJ.C.R. 
321. [Boyd, C. : Was there any evidence that the first 
deed was a part of any scheme ?] No, on the contrary, 
Harwood got possession with his deed. Even if his deed 
was fraudulent and void under R. S.O. ch. 114, sec. 76, the 

defendant has title by possession.
W T. Allan, contra. When defendants resumed pos

session after the break they did not go in under the deed 
but as trespassers. [Boyd, C. : Why ?] The plaintiffs’ 
testator’s deed was then in existence, and when registered 
it related back 'tojits date in 1877. The evidence dis
proves title by possession. [Boyd, C. : What about the 
evidence of a valuable consideration in that deed ?] . That 
evidence was not given, and as so many of the parties are

Valuable con-

Avgmiient. a
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to be 
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have 
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claime 
that t 
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Thei 
the fa<

now dead, perhaps it could not be given, 
sidération must be presumed in favour of the plaintiffs 
under R. S. 0. ch. 114, sec. 57, and ch. 61, ss. 44 and 45.

appear 
This w 
R. 370, 
v. Gw, 

The 
registry 
he clai 
it is ri

Bain, Q.C., in reply.

r\March 8, 1890.UBoyd, C.

Where priority is sought under the Registry Act for
one earlier in date, by opeconveyance subsequent in date to 

it is essential that proof of valuable consideration should
production or regis-

The
till 187 
from th

be given. For this purpose the mere 
tration of the instrument is not enough and no inference 
to this effect can be reasonably drawn from the provisions 

7 referred to b% the plaintiff : sec. 57 of the Registry Act, 
R. Sy'O. ch. 114, and secs. 44 and 45 of the Evidence 

fi S. 0. ch. 61. In some cases the legislature has

a year 
the sain 
the retu 
has sineAct
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relaxed this rule, as in the, . _ o t case defence of purchaser Judgment,
for value R S. 0. oh. 100, sec. 3G, and in case of a snbse- n~77 
quent purchaser ch. 100, sec. G. y ’ C‘

The Canada 1 wwwnent Loan and Savings Company 
\.J age, 30 0. P. 1, does not carry the matter beyond the 
language of the statute that the duplicate instrument 
wlth “rt,ficate of registry was sufficient evidence of its 
execution. The deed relied upon by the plaintiff as givimr 
hnn priority by virtue of its prior registration is expressed 
to be for $4o0, and was put in by himself ; had it been 
caded lor and put in by the defendant the plaintiff mio-ht 
have invoked Bandy v. Fox, 29 U. C. R. 04, as dispcnsTnm 
with further proof of value.

But as the stands it is governed by the law laid 
down in early decisions under the Registry Acts, which 
aie still applicable. VVhere plaintiff and defendant each 
claimed under deeds from the same guar/er, it 
that the deed prior in date prevailed over’a deed prior 
in registration, the latter not being proved to be for a 
valuable consideration : McKenny v. Arner, 8 0. P. 4(j. 

lliere is no evidence of value

was held

c , AI , , Against à stranger, from
the fact that the deed put in evidence by the plaintiff 
appears to he for $450, and has the usual receipt thereon.

his was laid down in Doe d. Cronk, etc, v. Smith, 7 U. C. 
K. 3/6, a case that has always been followed : Blackburn 
v. 6 ummerson, 8 Or. at p. -334.

The plaintiff here fails, because relying upon the 
registry laws to give priority to the deed unde, 
he claims he has failed to 
it is

wjiich
prove the consideration, and 

not suggested that the difficulty could he remedied 
by opening up the matter for further trial.

1 ‘‘“.defendant and children were in possession from 1873 
till 1879 by virtue of a conveyance to her husband in 1873 
from the then owner, Possession 
a year by the holder of a subsequent 
the same

then had ibr about 
■ conveyance from

owner made in 1877. 'This ended, however 
the return of the defendant, who resumed possession 
has since lived upon, the lot in question.

7—VOL. XIX. 0.11.
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The plaintiffs claim under the deed of 1877, which being 
Boyd, C. f°v the first time registered in 1887, is said to have 

avoided the earlier conveyance, which has never been 
registered. It is not needful to consider this aspect of 
the case, though a good deal may be said in,favour of 
the defendants’ contention that the late registry did 
not give priority to the plaintiff, having regard to the 
observations of Sherwood, J., in Royers v. Barnum, 5 
O. S. at p. 261.

But the judgment may rest on the other ground that the 
deed as registered is not by the plaintiffs proved to be for

Judgment will be entered accordingly with all costs of 
litigation.

Ferguson, J., concurred.
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Mem.—In the head-note of the report of this case, 17 0. R. 562, the 
words 11 no notice having been given under R. S. 0. 18871 ch. 61, sec. 38,” 
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XIX J RE DERBY AND BOARD OF HE ALT*IL.
H OF PLANTAGENET. 51

>g

[QUEEN'S BENCH DIVISION.]

Re Derby and the Local Board of Health 
Plantagenet.

of
of Southof

id

J.Municipal corporation»~Pnbtk Health Art. H ' s O eh ana

•S^ssessz^ssiS^5

«'ÏÏftli'ÏÏÎA ^ provide» that ■■ The 
any moneys of the mimicnmlity in his hands th*! dem™‘l pay out of

mt “ r/1 ot
entitled to the mandamus. ° ° ‘Cr reme(1^» the applicant was

lie
or

of

for his>
under sec. 49 to compel 

upon the treasurer of the

This was an 
the nature of

application by W. J. Derby for an order in Statement, 
a mandamus ordering John Hoffatt and 

otliers, described as the members of the local board of 
health of the municipal corporation of the township of 
isouth Plantagenet, to grant an order to the applicant 
the treasurer of the township for payment to him of the 
sum ot SSHD.IO, being the amount of a certain Division 

our judgment obtained by the applicant against the local 
board of health of the township.

The affidavits filed in support of the motion shewed that 
? lla5e of fche motlon the Persons constituting the local 
ward of health of Hie township were Narcisse Parent the 

reeve, Alexander McLean, the clerk, who were « officio 
members of the board under R. S. 0. eh. 205, see. 30 sub- 

' and Jljlln Moflatt, William Franklin; and Douthe

on

t
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Sabourin, the members appointed by the township council ; 
that the last three named persons were first appointed in 
February, 1885, and had been annually re-appointed since ; 
that the applicant, W. J. Dérby, was a physician who had 
been appointed medical health officer of the township by the 
township council in April, 1880, but without any special 
resolution with regard to salary or remuneration ; that 
shortly afterwards he had performed the services for which 
he claimed to be paid, the principal part of his claim being 

of $75 for services rendered to one Reid, while he 
was suffering from small-pox ; that ho had brought an 
action in-the Division Court against the municipal corpora
tion to recover the amount from them, and that judgment 

been given against him ; that he thenXhrought 
action in the Division Court against Reid and the local 
board of health of the township to recover the amount, the 
board being sued as a corporation ; that Reid appeared at 
the trial of°the action, as did also the local board of health, 
and that the action was dismissed as against Reid, but

sful against the local board of health, against whom, 
poration, he recovered judgment for $75 and costs ; 

that they had no property out of which he could levy the 
' amount, and that his only means of recovering the amount 

of his judgment was by a mandamus compelling the 
members of the board, or any two of them, to give him 
order on the township treasurer, under the provisions of 

49 of ch. 205, R. S, 0.
The only affidavit filed on behalf of the members of.the 

board was1 by Alexander McLean, who stated that the 
services -rendered by Dr, Derby were at the request of the 1 

patient Reid, and not otherwise, and that he was well able V 
to pay the plaintiff for all such services ; that Reid’s family 
were isolated by order of the board ol health, and 
placed in charge to prevent outside communication, and 
that this man was paid by the municipality ; and that the 

P|d all liability for the applicajvt’s-claim,
* the applic

already given in their favour.
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The motion was argued before MauMahon, J, in Argument. 
Chambers, on the 14th May, 1889.

OF HEALTH OF PLANTAGENET. 53
il;
in

ad
Shepley, for the motion 
Aylemiorth, contra.

he
ial

September 14, 1889/HacMahon, J.-(afte) stating the 

facts.) •
ch
ng
he

The simple question is, as the plaintiff has recovered 
a judgment against the local board of health, whether he 
is.entitled to have a mandamus issued commanding the 
local board to make an order on the treasurer of the muni- 
cipality fôr the amount of such judgment.

Under sec. 49 of ch. 205, R.S. 0., the treasurer of the 
municipality shall forthwith upon demand pay out of any 
moneys of the municipality in his hands the amount of any 
order given by the members of the local board, or any two 
of them, for services performed under their direction. So 
that the only manner in which payment can be obtained 
for services performed is by an order on the township 
treasurer.

Hy sec. 53, when the local board of health has authority 
to direct anything to be done by any person or corporation, 
in default of its being done by the person, the local board 
may direct that such thing shall be done at the expense of 
the person in default, and may recover the expense thereof 
with costs by action or distress; and, in case of non-pay
ment thereof, the same shall be recovered in like manner 
as municipal taxes. \

By sec. 02 all reasonable costs and expenses incurred in 
abating a nuisance shall be recovered by the municipal 
council or local board of health under ordinary process of 
|aw.

The several provisions of the Public Health Act to 
winch I have referred shew that local hoards of health are 
empowered to sue.
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judgment. The judgment stands against the local hoard, and I 

MacMÎihou^^?1118^ assnme that it was recovered against them in conse
quence of services render** by the plaintiff in his capacity 
of medical health officer (mder the directions of the local 
board; and the only way, in which the plaintiff can claim 
any benefit from the judgment is by obtaining from the 
local board of Health an order on the township treasurer for 
payment of the same.

The difficulty which presented itself to me was, in con
sequence of the medical health officer being the appointee 
of the municipal council under the 47th section of the 
,Public Health Act, and the plaintiff having been so 
appointed,'' arid having failed in his ‘action against the 
authority appointing him, for the very same cause of action 
that he was successful in against the board of health, 
whether the municipality could be made liable under the 
circumstances through the action of the local board of 
health,.

There is a somewhat similar provision to that contained 
in the 49th section of ch. 205, R. S. 0., for payment by the 
township treasurer on the order of the local board of 
health, to be found in the Imperial Act 1 & 2 Vic. ch. 14, 
sec. 2. Under the latter Act, where any person is appre
hended under circumstances! denoting a derangement of 
mind, it shall be lawful for two justices of the peace 
for the said county to ascertain by the best legal 
evidence that can lie procured, under the circumstances, of ^ 
the personal legal disability of such insane person, the 
place of the last legal settlement of such person, and to 
make an order on the overseers of the parish where they 
adjudge him to be settled, for the costs of examining and 
conveying him to the asylum, and of his maintenance in 
the asylum, and where such place of settlement cannot be 
ascertained, such order shall be made on the treasurer of 

• the county, &c., where such person shall have been appre
hended. An appeal is given by section 8 of that Act to 
the overseers of the parish in which the justices shall ad
judge any such insane person to be settled. But I suppose, 
notwithstanding the right of the parish to appeal, that the

THE ONTARIO REPORTS.54
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justices could, in the. event of their refusal to do so, be J.Mgment, 
compelled by mandamus to make an order on the overseer m~atT 
or treasurer of the county for the coats of examining such ‘ J° 

person and conveying him to the asylum: Regina v. The 
Clerk of the Peace of West Yorkshire, 20 L. J. if. C. 18.

In Regina v. Commissioners of Sewers for Jorfolk,
15 Q. B. 54,9, it appeared that a bill was introduced 
iuto Parliament for the purpose of more effectually drain
ing a particular level ; theXdefendants bond ficle and with 
discretion caused their clerk to take all "reasonable and 
necessary steps for opposing the bill in Parliament and to ' 
prevent its passing^nd thereby a considerable amount of 
costs and expenses were incurred and remained due to th 
clerk, who had since:died. It

I

y
d

'■

held, notwithstanding 
the commissioners might not be compellable by mandamus 
to oppose- such bill, that the legal representatives of the 
clerk were entitled to a mandamus directing-the commis
sioners to levy a rate on the land within their jurisdiction 
under the 4 & 5 Vic. ch. 45, and to pay off the amount due . 
for the costs and

li,

A

d
expenses.

See also Re Western Fair Association v. Hutchinson,
12 P. R. 40 ; Re Macfie v. Hutchison, ib. at pp. 177-9.

1 he order for the mandamus must go directing the mem- , 
hers of the board of health for the township if South 
Phyitagenet, or any two of them, to make an order in favour 
of the plaintiff on the township treasurer of the said 
township for the payment by him to the plaintiff' of the 

jjjjm of $89.55, being the amount of the judgment debt and 
i^costs recovered agairistthè said local board of health.

jf
4,

X
)f
Ï0

ill

to
I he plaintiff is, I think, entitled to the costs of the motion.

John Moffatt and the other members of the board named 
in the order appealed against this decision, and their appeal 
was argued before a Divisional Court (Armour, C. J„ and 
Street, J.) on the ifltli November7lS89.

id

r.f

to
Aylesworth, for the appellants. A local/famrihoLt 

'? ot 11 corporate body. S_ec 49pMdie Public Health 
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pondent nn order or the municipality. Such a duty is 
nowhere east upon them, unless inferentially. The iijkmli
bers of such a board may sign an order for their own protec
tion, to avoid a personal liability, but they are hot obliged 
to sign. The error of Dr. Derby was in suing a nonent ity. 
He first sued the township and failed, and then conceived 
the idea of taking this proceeding. What he could hot 
obtain directly he should not be allowed to obtain indirectly» 
There is a statutory duty upon school tr 
orders upon the municipality, and therefore# 
regard to them are of no assistance. The only cases at all 
applicable are Re Commercial Bank and London Gas Co., 
20 IJ.C.It. 233, and Re McDougall and Lubo, 21 U.C.R. 80.

She fley, for W. J. Derby, the respondent. There is 
abundant internal evidence in the statute that a local 
board of health may sue and be sued as a body corporate :

53, and other sections referred to by Mr. Justice 
Mac Mahon. But, however that may be, that was a ques
tion for the Division Court, andxit has been determined 
in that Court ; there is no appeal; and prohibition would 

, not lie. The judgment of the Division Court assists us ; 
it establishes that the local board of health has a corporate 
capacity, and owes the respondent a debt ; it enables us to 
answer res judicata to my learned friend’s argument. We 
are directly within Regina v. Commissioners of Sewers 
for Norfolk, 15 Q. B. 549, and the other cases cited by the 
learned Judge. If the board can do all the things men
tioned in the statute, they can incur a debt.

Aylesworth, in reply, cited Scott v. Burgess, 19 U. C. R. 
28 ; 21 C. P. 398.

Xi5ti V

Argument.
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ifht of tli,e CourtMarch 8, 1890. The judgu 

livered by

m Street, J. :—

The appellant has recovered judgment for the amount of 
his claim » gainst the local board of health, who were sued 
in the Division Court, and who there defended the actioq
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corporation. It is argued before us that no such 
poration «created by the Act, aiyrl that therefore there is

1.... "l"'tlon for this application M-a mandamus, no debt
bav.na been proved to be due by the individual members 
of the board. We should perhaps have some difficulty in 
comma to the conclusion that the local board .of health for 

.each municipality is constituted 
but we find here 
jurist

OF PLANTA GEN ET. 57

Judgment.

Street, J.

1

1
t

corporation by the Act ; 
a judgment by a Court of competent 

iction, not in any way impeached, practically deciding 
that this local board of health may be sued as a corpora
tion.' We have no power upon this application to declare 
that judgment a nullity Sgnd.if we were now to refuse to 
treat it as valid, and refer the appellant back to his action 
against the individual members of the board, wc should bo 
refusing him a remedy of any kind for a claim which the 
Division Court has held him justly entitled to recover. If 
he were to be told that lie in/fst sue the individual members 
of the board in the Division Court, he would naturally he 
met by the objection there that bis claim bad been already 
turned into a judgment against' tile corporation, and that 
lie could not recover against the individuals also. We 
must, therefore, treat this judgment as sufficiently establish
ing against the local board of health a debt which they are 
bound. to pay ; and as the only method of enabling the * 
applicant to recover his debt appears tcPhe by the manda
mus asked for, we.think it should go directing all the 
members of the board of health to sign the order asked 
for : it will not be necessary that more than two of them 

. should actually sign it, but all are compellable to do so.
) I lie applicant should have his costs of the motion in the 
Divisional Court as well as those of the original Application.
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i
[CHANCERY DIVISION.]

Anderson et al. v. Hanna et al.

Statute of Limitation*—Lauds— Heira-at-law— Tenant % cnrtf*!/ of equit
able relate—Jttdemption judgment—Mortgage—Power qfttale.

H
0
t

- li
. d 
' tlIn action for mlemption nml possession against a mortgagee by the- % 

tenant I».f the curtesy and the heirs of a deceased mortgagor who were - 
infants when possession was taken by the mortgagee, it appeared that, 
the m^t of the teirtmt by the curtesy had been barred by the statute 

-aica^fainst the mortgagee, but that of the heirs had not :—
Held, that the heirs were entitled to redeem subject to the right of the 

mortgagee and those claiming under him to hold possession during the 
, life of the tenant*-by the curtesy whose estate nod by virtue of the 

statute become vested in the mortgagee.
Proper judgment where in such circumstances ther'Tieirs-at-law ^ike 

proceedings for redemption of the lands during Ac life of the tenant 
by the curtesy. {

b.
tit

W\
da
su4-

JS
Statement This whs an action for the redemption certain lands.

The statement of claim set nut that the plaintiff, James 
Anderson, was the surviving husband of Ellen Anderson, 
who died intestate, at Toronto, in the year 187t, and that 
the other plaintiffs were the surviving children and heirs- 
at-law of the said Ellen Anderson : that at the time of her

Ai
cln

pin

Ideath the said Ellen Andersoq was seized in fee of or was 
otherwise well entitled to an estate of inheritance''*'!»^, 
certain lands in the city of Toronto, subject <>nly 
mortgage, dated the 10th of August, 1874*, madeMbÿ the 
plaintiff, James Anderson, to Isaac, Abbott, and expressed 
to secure $200 and interest : that shortly after the death 
of his said wife the plaintiff, James Anderson, who 
entitled to a life estate as tenant by the curtesy in the said 
lands, went, to live in the United States of ^merica, taking 
with him the other plaintiffs, his children, who were then 
minors : that the said mortgage, together with the said 
mortgaged premises and mortgage debt, was subsequently 
assigned by the said Abbott to one Margaret Brown who 
assigned the same to one 
about the 19th «lay of January, A.U. 1877, the said John 
Clarence Gray, professing to act under the power of Jble in 
the said mortgage, executed a conveyance of the said land
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. .....
tinhorn parties now among the defendants to this action :
1 f :!, en ,mt9' °r some «* the»'. during their occu- 

jlaney of the said premises had committed great waste and
i .d, ™ctl0n ul,on the sa,ue 1>.V pulling down and removim- 

herehom a certain dwelling house, and by suffering the /--,
datedL l ,:iai:i^:::^^::™::^^:::;9

«•yie liable to the plaintiffs for the said waste and dilanf 
dation, and that the damages they, the plaintiffs, h jl 
sustained by reason of the said waste and dilapidati/Tof

possession under the said mortgage made by/fid pîaintiff 
Anderson, as aforesaid, and that the defendedJwere also 
Chargeab'e with large sums for rents of thelail premises 

" , 1 the{ n,,«ht *lave received but for theii/rilfll neglect 
T! <ClaUt: the refuseiT no ,Lw the
plaintiffs to redeem, and refused to recaXo/the said 
mortgaged premises ; that they, the plaintiffs, claimed to 
beput-Med to redeem the said land, and upon paymenfrof 
the amount due, if anything, upon the said mortgage made 
by the plaintiff, Anderson, to obtain a 
the possession thereof, 
lie let in to redeem the said

».

re >
it, ,

I,

fc

r L

reconveyance and 
llie plaintif therefore claimed to 

mortgaged property, and that 
might be taken, with yearly rests, of rents and 

profits of the premises comprised in the said mortgage 
made by the plaintiff Anderson, received by the mortgagee * 
the said Isaac Abbott, or anÿtrne claiming through or under 
mu or by the defendants, or |.y any othereperson for his 

or heir use, or which withou his or tliei/wilful neglect 
and default might have lieen Jo received : that an enquiry 
m.oht be made whether the s„i,l mortgaged premises 
become depreciated by reason of the waste and dilapidation 
aforesaid to any and to what extent, and that what should 
appear due to the plaintiffs in respect of such dilapidation 
might be set oft against the amount which

1
an account

I
:

hud

might bo found
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duc to the defendants for principal, interest, and costs, anti 
that the balance, if any, in favour of the plaintiffs, might be' 
ordered to be paid by, the defendants to the plaintiffs.

The defendants, amongst other defences, relied upon the 
Statute of Limitations, R, S. O. 1887, chap. 111.

The remaining facts of the case sutficiently appear froi 
the judgment.

The nctiofi came on for trial before Robertson, J., dn 
April 16th ami 17th, 1889, ^ Toronto.

60 THE ONTARIO REPORTS.

Statement.

■i

I -

./, //. 'Ferguson and O'Brien for the plaintiffs. The 
defendants derive titré froln an assignee of the power 
of salie, and 'lie Gilchrist and Island. 11 O. R. 537, is 
decisive. They referred to Faulds v. Harper, 5 0. R. 405, 
9 A. R. 537, 11 S. C. R. 639.

6

h
a

lReeve, Q. C., and Mills for the defendants Hanna and 
Kerr. As to the power of sale not extending to 
assignee, see Re Couth and Wright, 8 C. L. T. 10; Grant v.
Canada Life Assurance Company. 29 Or. 256; Boyyl v.
Pe.trie^L. R. 7 Ch. 385; Warner v. Jacob, 20 Oh. D. 220.
As to^lie Statute of Limitations, Anderson is barred, and 
the children are not entitrad up til after his death. If the 
sale under the power of sale is not upheld, then the Statute 
of Limitations is a complete defence: R. S. 0. 1887,,eji.
Ill, sec. 19; Faulds v. Harper, 2 O. R. 405; Kinsniaf, '
Rouse, 17 Ch. D. 104; Forster v. Patterson, 17 Ch. d/i32; ■
Bright v. McMarray, 1 0. R. 172. These defendants are ' B*1* 

in as good, a position as the mortgagee in possession, and its 
to improvements and rents and profits, they are in a better 
position: Parkinson v. Hanlmry, 'fi H. L. Cas. 1; Carroll v.
Robertson, 15 Gr. 183; Skae^J'
Fisher on Mortgages, ,3rd ed. Vol. 1, p. 492; Coote 

^ Mortgages, 4th ed. sec. 659.
Ross for the defendants Fitch ami the Western Canada 

Loan and Saving Company.
Ferguson in reply. Hanna was the assignee of the 

mortgage debt, but went into possession as owner claiming 
under the deed from the mortgagee, and as the latter was
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XIX.] ANDERSON V. HANNA. 6.1
never in possession, he is not in a position to say he is a^Z-t. 

mortgagee in possession. I refer also to He Taylor, 8 P R 
2U7, as to the statute not. „ , applying. If a party goes
into possession of lands owned I,y an infant, he holds as 
baihrt or tenant of the infant, And the Statute of Limita- 
tfons. does not run.

(j*
June 8th, 1889. Rubeutson, J. 

Action commenced June 22nd, 1888. Ellen Ander-. 
son, wife ot James Anderson, died, seized, subject to a 
mortgage, on December 13th, 1874, leaving her surviving 
heiI husband, the said James Anderson, and their children 
as follows :

Z

/. -

i. Mason John, since deceased, in his 2Gth 
2 Christina Pollock, now 2G years of age.
3. Andrew, now 24 years of <ige.
4. Charles-----------, now 23 years of age.
5. Eliza Jane ——
Mason John died intestate and

year.

19 years of age.
unmarried* and without

issue. V
James Anderson left Ontario in or-about 1876 f two 

years after his wife's death) and took , his four surviving 
children with him. °

The-mortgage fell due on August 10th, 1875, 
year from its date, August 10th, 1874. 
became entitled to the equity of redemption on August 
1th, 18/4, and she died before the expiration of the year 

AH her children were then under age as follows: (emitting 
Mason John) Christina Pollock, 12 years; Andrew 10 
years; Charles, 9 years; Eliza Jane, 5 years.

1 he ^defendant, Hanna, bought and took possession 
Januaif, 1877. The statute, therefore, did not begin t6 
run in his favour as against Christina Pollock,” unlfil 
1884, at which time she came of age,, and she 
have five years thereafter to commence her actio; 
would be in 1889 ; and as against Andrew, until 1 
which time he camç.of age, and

*4 one
Mrs. Anderson
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n 3 Judgment thereafter to bring nil action, so that the action is brought 
f liotaWj. in time by nil the heirs, James Anderson, the father, lmw- 
V ever, was under no disability, and the statute ran against

him from the time Hanna took possession in January, 
1877. So that as against James Anderson the defendant 

has a good title. Anderson's title is a life estate 
as tenant by the curtesy. The question then arises 
whether the heirs-at-law can redeem and recover possession 
before "the life estate falls in. In 1 Yitjle v. Merrick, 8 
C. P. 807, Draper, C. J., held that persons who have inter
ests affecting the estate, i. e., the life estate of the tenant 
by the curtesy, will be left in the same condition in point 
of benefit, ns if no interference or disposition of that 
estate by surrender or otherwise had taken 1 place, and 
thus a lease made, a rent charge granted, or a judgment 

fossed by the tenant for life, will remain in force and 
affect the land during the period of the estate which is 
surrendered, etc., and therefore, if the defendant Hanna 

V in this case, has acquired a title by possession, as against 
■4 Anderson, the tenant for life, his title continues until the 

death of Anderson. In a case where the tenant for life 
surrenders or assigns his estate to the reversioner, 
Preston on Merger, at p. 454, old edition, states the gen
eral conclusion to be. drawn thus : “That the particular 
estate becomes merged, yet all the estates derived out of 
that estate, and all charges imposed upon the same estate, 
and all interests created oqt of it, by the person who 
at any
notwithstanding the merger of the estate on which the 
incumbrances were charged or out of which they were 
created, in like manner as if the particular estate had 
continued.’’ Again the learned Chief Justice Draper 
says in 1 Yiyle v Merrick, 8 C. P. at p. 316 : “He (Preston) 
also gives his opinion in regard to the effect of merger 
(Preston on Merger, p. 577) on the Statute of Limi
tations, to the effect that persons having rights or titles in 
respect to the successive estates, cannot cause the effect of 
surrender or merger of the right or title to a particular
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estate so as to......... , , Accelerate the right of the person who is
entitled under the reversion or remainder to 
remedy and prosecute his right. Suclv 
or extinguishment would prejudice the 
the Statute of ^imitations, had 
the rightful 
to cases

Judgment, 
pursue hisBob^.j. 

merger, surrender, 
person, who under 

acquired a titl^ as against 
owner of tlie particular estate, and

where the tenant for the particular ’

to the disseisor, he concludes, that Shell
of Vl{fe’aml tts n rruwee (with the e*»p«*>

Ki"8) üf 1 Person wholias the remainder or rover- 

mu,,, then the release by the tenant for life operates by 
way of confirmation of title, by adding tlie ridit to the 

seism, and no real action can be maintained b,/ the person
Jïl'Ztl TTn °r :emaifer untU * determination 
7 . V 7 enj'l!/.T mnfemd hthe estate for life
r i m ^Ve,n wlt,loufc fche authority of decided cases

should attach great weight to the opinion of a real 

P operty lawyer of such profound learning as Mr. Preston 

llc_ refers, however, to Co. Lit. 25(1 b%75 a nn r 
d,„ b. and 358 6. it is said: ‘Having ngard to the partit 

O the surrender, the estate is absoLly drowned bu

lyieto, lest by a voluntary surrender, they may receive 
prejudice touching any right or interest til y hid before

The resul 
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referring 
estate releases 

there is a disseisin

the
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t is that ^0 far as the plaintiff James Ander- 

i t \ , ,°J opinion that the Statute of 
has barred his righl to recover, and this is 

apa, t altogether from L defeats' rights under the till 

tamed by Hanna, as pjirclrtlm- under the power of sale 
contamed m the mort$e ; and the defendan J be ngt
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Judgiii'iiit. The question remaining to bu disposed of,then,is whetliei 
KüliêrUon, J. the power of sale contained in the mortgage umk'v which

was properly exercisedthe defendant Hanna purchased,
exercised as to preclude the plaintiffs, other than 

James Anderson, from redeeming.
The mortgage, it must be borne in mind, was given by 

plaintiff James Anderson when he was owner of the fee ; 
the following day he conveyed his equity of redemption 

• to one Will. S. Thompson, consideration expressed to be 
@1,200 ; on the same day Thompson, in consideration of 
a like sum, convoyed to, Ellen Anderson, wife of Janies 
Anderson, the mortgagor ; afterwards, on December 13tip 
1874, Ellen Anderson died intestate, leaving her surviving 
her husband and their children, the other plaintiffs, ;d| 
infants, her heirs'and heiresses-at-law, entitled, as she 

the equity of , redemption, subject to the liie 
estate of their father}, who became tenant for life, by 
the curtsey of England, on the execution of the deed 
conveying Thompson's equity of redemption to his 
wife* Ellen. The proviso contained in the mortgage 
is in these words : “Provided that the said mortgagee 
(Isaac Abbott) in default of payment fur 
may, without any notice in writing, enter upon and 

Before default was made

one month

lease or sell tile said lands.”
Abbott" duly assigned the mortgage, the money thereby 
secured Sue, together with the full benefit of all powers and 
of all covenants and provisoes contained therein to 
Margaret Brown, on July Otli, 1875, and 
1876, Margaret Brown assigned the same to John 0. Gray, 
who, on January 10th, 1877, caused the property 
therein mentioned to be sold by auction under the povAu* 
of sale contained in the mortgage, at which sale the defend
ant Hanna became the purchaser at the price of @475, and 

the 19th day of the said last mentioned month Gray 
conveyed in fee to Hanna. At the date of the sale, and 
for several months before, the mortgagor and his infant 
children, who had the right as heirs and heiresses-at-law 
of their deceased mother to redeem, were out of the country,

June 8th,
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7mi 1 xix.J ANDERSON V. HANNA. 66
her «ml it is not in evidence that any notice whatever had Judgment, 

been given to either Anderson or the said heirs or heiresses- 
at-law, or any one of them.

The objection is taken that the power of sale did hot 
to the benefit of the mortgagee’s assignee ; that the 

mortgage purports to lie made “in pursuance of the Act 
respecting short forms of mortgages," but in regard to the 
fori", of wort. ™«U, does not adopt the words prescribed 
“ Column 0,10 of schedule D. to the Act, which are as fob' 
lows: “Provided that the said mortgagee on default of
payment loi ------ months, may on------ - notice, enter
and lease or sell the said,lands.” And Re Gilchrist and 
Jslqml, H O. R. o37, is relied on, that being a case be
tween the assignee of the mortgagee, and the mortgagor 
as It is here, between the assignee of the mortgagee and 
the heirs of the party entitled to the equity of redemption 
who stand in the same position as the mortgagor had he 
not conveyed his equity of redemption. My attention, how
ever, is drawn by counsel for defendants to the case of Clark 
v. 16 0.11. 159, in which Rose, J„ i„ the Divis-
louai Court dissented from the Chancellor, in lie Gilchrist 
uvd Island, and in which Street, J, concurred with the 
Chancellor, and to the case of Pottruff v. Twee,lie, tried be- 
iore me at the last Hamilton Sittings (not reported) in 
«hic-h I held that it was not necessary to make an entry 
by the mortgagee before sale, etc. But Clark v. Harvey 
as well as Pottruÿ v. were between the on.dual
parties to the mortgage. Now, in this Case, the question 
arises on a power of sale, in which the same words are 
used as in Pottruff v.sffu-eeille, except in that case the 
power could be exercised, immediately upon default, 
whereas, in this

ich
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one month is to ellipse, and there the 
power was exercised by the original mortgagee, whereas 
here It has been exercised by an assignee. All the reasons 
therefore, given by the learned Chancellor in lie Gilchrist 
uml Island, and by Mr. Justice Street in Clark v. Harvey 
apply with equal, if not greater force in this case the 
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Judgment, parties entitled being infants, for holding that the assignee 
could not confer a good title upon the purchaser, etc.

The result, therefore, is that the action, so far as the plain
tiff Janies Anderson is concerned, is dismissed with costs 
the grounds that the defendants have acquired a title 
against him, under and by virtue of their possession, for 
more than ten years before this action was cohfrmencetk- 

nd that the/other plaintiffs
refer it to tlfc Master in Ordinary to take the accounts, and 
to make enquiry as to whether the mortgaged premises 
have become depreciated by reason of the waste and di
lapidation committed by the defendants and to what ex- 
extent, and that whatever may be found due to the plain
tiffs in respect thereof that the
the amount found due to the defendants, etc., but inasmuch 
as the plaintiff James Anderson cannot redeem, and the de
fendants have the right to the possessing of the property, 
for and during the term of his life, I do not think the , 
defendants, or either of them, are entitled, in taking such 
accounts now, to charge for any improvements made by 
them or any of them, or for the money expended by th 
or any of them on the property, unless they agree to waive 
their rights acquired against‘the plaintiff James Anderson, 
in which case, they consenting thaï/ judgment may be 
entered against them and each of them for possession, six 
months after the accounts are taken, the plaintiffs redeem
ing within that time, otherwise the taking of all the 
accounts is postponed until after the death of the plaintiff 
James Anderson, the life tenant. The costs of the plain
tiffs other than James Anderson, should be paid by the 
defendants up to and inclusive of the trial,"tile costs of the 
reference to be paid by the plaintiffs, other than James 
Anderson, unless the defendants consent as aforesaid, in 
which case they are to lie paid by all the plaintiffs as in an 
ordinary case for redemption.

Robertson, J.
]
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Leeson v. The BiJard of License Commissioners of 
the County of Ddfferin

,in-

itle ET AL.

Afi.sdama.-7W,. and romnnmoner,-Notice o/ Mioa
for

id

<ii.
ex

in st This was an1 , , ftcti°n brought by W. Ë. Leeson against thes
Imaid of license commissioners of tliè county of Dufferin 
and James E. Dufty and William Ryan, the last two defen
dants being the holders of the last two licenses granted bv 
the board. " v

The action was trie/at Toron to, 
before Falconbiiid^e, J„ without a jury’

Bigelow, Q. C., anO^Hughson, for plaintiff.
Delamere, Q. C., and Elgin Meyers, for defendants.

Ihe plaintiff had petitioned for a licenseand his applica
tion had been approved of by the inspector. He had i mid his 
money in and a resolution of the board had been passed 
granting him a license as No. 7 on their list. The inspector 
was instructed to notify hift, tlgrirttwas granted, and he 
did so, and plaintiff provided a lire escape for Ins premises 
111 compliance with a supposed regulation ol the board of 
commissioners. Two of the commissioners then resigned 
before the license was issued, and the new board refused 
to issue him a license, and revising the action of the old 

/ board ,8sued licenses to the defendants Duffy and Ryan 
instead ol the plaintiff and another favoured by the former 
board.
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The action was brought to set aside and cancel the last 

two licenses granted or one of them, as subsequent to the 
plaintiff's, and to compel the board to grant him one, and 
a it was found that they had put it out of their power to 

grant him one then for damages.
" Judgment was reserved, and was subsequently delivered 

as foÛdws ;

Ma
Statement. Del

Marc}

Thi
Since 
broth«

judgin 
The 
1. 1 

anil til 
^fcipn o
%:

Jariiiaiy^Klfh, 1890.

I cannot find any ground 
ought to, set aside the 
or direct the issue of a license to plaintiff.

The license in question was, amongst others, signed ill 
blank by the Provincial Secretary, forwarded to the local 
officer and recalled by the Department before issue, lwo 

, of the old board had signed-one of them after his resigna
tion, and before its acceptance—but no name of a licensee

Î*ALCONBRIDOE, J. '•—

which I think I can, or 
licenses issued to Dutiy and Ryan,

on

^ >
i relief, 

2. A 
action 
tion ii 
and th 
provis; 
of acti 
acting 
been g 
and in 
of the

had been tilled in. ,
No certificate of the commissioner, under sec. 1-, sub- 

1 she 2 of ch. 194 It. S. 0„ was ever furnished to the inspector.
- The provisions of sub-sec. lit'of sec. 11 bave «Tapplica- 

tion to the present Atge, but only to the case of the board 
hearing and disposing of Tonnai objections to the granting

/

\of a license. V
The commissioners haye issued,>11 the licenses they

ci pal censuses arc probably 
bad, and under the Dominion ^unsui the number allowed 

would be eight, whereas nine have been issued.
In my opinion the plaintiff lias failed to establish any*- 

right to invoke the interference of-thf Court, ancNjm^ 

action must be dismissed with costs.

From this judgment the plaintiff appealed to the Divi- _ 
sional Court, and the appèal was argued on February 28th 
and March 1st, 1890, before Ferguson and Robertson, JJ.

* À long and exhaustive argument was had by both aides on the merits, 
the case went off on the point of the necessity for notice of action

are

, -entitled to issue. Both muni

Rober

I co 
Fergus 
public 

’ that n 
fails., 
made, i

i

it is not necessary t</ refcv to it. Rep.

/



G. A. B.

Robertson, J.

I concur in what has just been said by my brother, 
lerguson. I consider the board of commissioners are 
public officers, and as such entitled to notice of action, and 

' that notice not having been given1 the plaintiff’s action 
fails. This is not a case for a mandamus ; no demand was 
made, and no refusal proved.

Judgment affirmed, with costs.
V

ft

XIX. LEESON V. LICENSE COMMISSIONERS OF DUFFERIN.

Marsh, Q. C., for the plaintiff.
Delamere, Q. C., for the defendants.

t>9

Argil incut.

March 1st, 1890. Ferguson, J.

This case has been fully and ably argued on both sides.
seen and consulted with- my 

brother, Falconbridge, who tried the action, and I do not 
think that any special benefit would be had by reserving 
judgment.

The plaintiff’s case fails on two grounds :
1. As to the mandamus. That point

Since the adjournment 1 Bave

was not given up 
and abandoned, but it was not pressed upon the considera

tion of the Court. The granting of a mandamus would 
N&impr°Per> and 1 think tlie plaintiff’s counsel was quite 

rr|ht, when he could not see his way clear to that mode of 
relief, in virtually admitting the 

- A® to the damages. I Consicl^r^he want of notice before 
action is a complete answer. The defendants had jurisdic
tion in the premises under the statute R. S. 0. ch. 194, 
and they believed they were pond fide acting under the 
provisions of that Act, and so they were entitled to notice 
of action. It is sufficient if they really thought they 
acting under some authority. No notice of action having 
been given, I must hold that Ah e auction fails on that grouhdf 
and in doing so it is ndt hecessary. for 
of the other grounds urged upon our consideration.

*
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Dodds v. Canadian Mutual Aid Association.^

fmmrnnne—Life '—jPraoinion for payment in cane of 
Oon*trUctiun of provision—Evidence.

.^th'
“total disability"— wl

The plaintiff, who was a farmejr.hftd his life insured by the defendant s 
and there was a clause in the policy or certificate of insurance providing 
that in case of “ total disability ” of the insured the insurers would pay 
him one-half of the amount of the insurance. About two years after 
effecting the insurance the plaintiff conveyed his farm to Ins son, reserv
ing to himself and wife certain benefits, but continued to work upon 
the farm for about a year thereafter, when he was attacked by bron
chitis and asthma. , , . ..

In an action to recover one-half the amount of the insurance the evidence 
shewed that the plaintiff was totally disabled, permanently and for life, 
from doing manual labour, and that thè^diseases from which he suffered 
were the proximate and immediate cause of his disability. A medical 
witness said that j»e considered the plaintiff’s condition attributable to 
a considerable extent toliis advanced years, he being about seventy :— 

Held, that total disability to work for a living was what was intended to 
be insured against, and disability from old age was not excluded, 
and the evidence shewed that the plaintiff came within the ternis 
of the certificate. The arrangement made by the plaintiff with 
his son after the certificate was issued could have no effect upon the 

. prior contract of insurance.

dis
it*

fen
he
tliti
tit!

rl
inc<
Oui

afte

The plaintiff alleged that the defendants by their cer
tificate of membership dated the 1st day of April, 1882, 
in consideration of the representations made in this appli
cation therefor by the plaintiff and of the sum ot $11, 
which was then paid, and of the further payment of an 
assessment of $1 to be (levied by the defendants at the 
death of a member on the defendants’ assbeiation, in 
accordance with the rulesWnd regulations of such associa
tion, insured the life of tilts plaintiff, who thereupon be
came a member of the defendants’ association, in the 
amount of such sum as would equal eighty-five per cent, 
of the amount collected of the assessment made for the 
payment therebf, but not to exceed $1,100 ; and that the 
defendants also by said certificate promised and agreed to 
pay the said amount in conformity ’with the rules and 
regulations of the association, to the son of the plaintiff, 
Samuel Dodds, $600, and the balance to his wife Catherine 
Dodds, within ninety days after due notice and proof of

Statement.

*5?
had
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the death of the plaintiff; and in case of total disability 
°f the plaintiff they agreed to pay ooft-half of the amount 
of said insurance of $1,100 to the plaintiff. That the said 
certificate was issued by the defendants and accepted by 

.-the plaintiff upon certain conditions therein set forth 
which were duly complied with. That long before the 
commencement of this action the plaintiff became totally 
disabled, and thereupon became entitled to one-half of the 
amount of the insurance above set forth. That the de
fendants refused to pay that sum or any part thereof. And 
he averred performance of all conditions precedent, and 
that all things had happened and all times elapsed ; 
titld him to recover the said sum ; and lie claimed the 
and interest from 30th March, 1889.

The defendants alleged that they were an association 
incorporated under chapter 187 of, the Revised Statutes of 
Ontario, 1877, known as an Act incorporating benevolent, 
provident and other societies. They denied that the plaintiff 
after becoming a member of the defendant association be- 

disabled. They also denied that all conditions had 
been fulfilled,that all things had happened,and that all times 
had elapsed to entitle the plaintiff to the payment of the 

claimed, and they denied that they were indebted in 
any sum whatever to the plaintiff, and that the plaintiff 
had any cause of action .whatever against the defendants. 
Issue. 1

The cause

Statement.

‘g

a tml
to

X(1.
th
be

came
hr-

i-
1,
in

in was tried at the Sittings of this Court at 
Orangeville in the autumn of 1889 by Falconbiudge, J., 

* without a jury.
The only question in controversy at the trial 

whether there was total
le was

disability within the meaning of 
the certificate, by which the defendants promised and 
agreed that “in case of total disability" they would pay 
one-half of the amount of the certificate to the insured. 
It appeared that the certificate was issuedon, the 1st of 
April, 1882, and that at that time the plaintiff was farm
ing a fariii owned by him in the township of Caledon and 

farmer by occupation; that about two years after

It.

lie
he
to

id
If,

of was a
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Statement. the certificate was issued the plaintiff conveyed his 1mm, 

upon which there was a mortgage of $2,«OU, to his son, the 
latter agreeing “to allow him and his wife to continue to 
live in the dwelling-house and to have some other privil
eges. and to pay them $200 a year; that after this he still 
continued to work on the farm, and about a year after lie 
conveyed the farm to his son he was attacked by bron- 

*•—^chilis and asthma, and about two years after he was so 
attacked he became unable by reason of these complaints 

> to do any work on the farm or to do any kind of work ; 
and he described the effect any kind of Work had u| 
him^ompelling him immediately to desist irom it.

that these diseases,

1!
1
t
I
t

1
dEvufflnce was given by a medical 

côiyfÿnèd with the plaintiff's- increasing years, incafcci- 
■fefted him from doing anyVork on thje farm—any manual 
.labour. Evidence was aïsoV-gw^by his son and two of 
his neighbours that he was wholly unable to work. The 
medical director of the defendants stated that the applicant 
was a man approaching seventy years of age, and at that age 
a man might be expected to shew symptoms of declining 
health, and that he considered his condition to be attributed 
to a considerable extent to his advanced year*; that he

ti
cl

D
II

uld not consider that the combination of bronchitis and 
asthma would in most cases cause total disability ; that he 

would define total disability to be a 
person is totally unable to do anything by which he could 
support himself or his family; he also shewed, as did the 

of the defendants, that the defendants issued

P1
condition in which a on

fr

disecretary
certificates such as the one in this case to wealthy persons Tl

fnwho had retired from business.
The learned Judge found for the pljpiïtift*, and directed 

judgment to be entered for him fbi* $o50, with full costs of 

suit.

no
fn
I;

At the Hilary Sittings, 1890, the defendants moved to 
set aside this judgment and to dismiss the action with 
costs on the following grounds: (1) Thatjthe judgment 

was against law and evidence and the weight of evidence. 
(2) That the evidence did not shew the plaintiff to be

v.
v.

X In

A

tr
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totally disabled within the proper meaning of these words Statement, 

or within the meaning of the certificate .of membership 
issued by the defendants to the plaintiff', and the rules 
by-laws, and regulations of the defendant association and 
that therefore the plaintiff was not entitled to recover in 
tins action. (3) That the plaintiff did not comply with the 
by-laws, rules, and regulations of the defendant

HI,

lie
to
il-

ill
lie

tion and did not perform the conditions precedent to his 
right of action, in that he did not deliver to the defend
ants before the action a certificate that he

so

■k; wholly dis-
abled for life,given by two medical examiners duly approved 
by the medical director and board of trustees of the 

• defendant association, as required by their by-laws rules, - 
and regulations, and in that the plaintiff was not as a 
matter of fact wholly disabled for life prior to the insti
tution of this action. (4) And upon other grounds dis
closed in the evidence and proceedings.

tci-
ual

I'hc

February 10, 1890. TJie motion was argued before a 
Divisional Court, composed of Armouit, C. J, and Mac- 
Mahon, J.

age /
dngV

t, he

,t he 
eh a 
ould

Il atson, Q. C., for the defendants. * At the time i the 
plaintiff was attacked by asthma or bronchitis he wasjnot 
carrying on any trade or business, lfe^as not dialled 
from the enjoyments of life, and lie was not disabled |rom 
work, because he had retired from work. The plaintiff’s 
disability, if any, is as much

the
sued
•sons on aceount of age as disease. 

J he disability intended must he such as to disable a man 
from doing all his work, not only a part of it, and it must 
not arise from age alone. The plaintiff is not disabled 
from occupation, because he has no occupation. I refer to 
Ay.m v. Railway Passenger Ass. Co.,'46 Iowa 631; Rhodes 
V. Railway Passenger Ins. Go., 5 Lansing (N.Y.) 71 ; Sawyer 
v. Casualty Co., 8 Law Reg. N. S. (Mass.) 233, 235 ; Hooper 

, v. Accidental Death Ins. Co., 5 H. & N. 546; Bliss on 
Insurance, 2nd cd„ pp. 723-5; Porter on Insurance, 2nd 
yd. p. 41)0. None of the authorities refer to the case of a 

10—vta.. xix. o.r.

its of

;d to 
with 
ment 
lence.
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man who has no occupation. This kind of insurance is 
for indemnity, differing from life insurance, and if 
lives on his means without occupation, he cannot claim 
indemnity.

Elgin Meyers,"Q. for the plain^fffîx'^he
shews that the plaintiff did not give upwprk urîfc 
to do so by disease. |

74. THE

Argument.
a man i\

h
evidence 

il obliged
d

'A

h
March 8, 1890. The judgment of the Court was de^ 

livered by
01

tr
ce

AllMOUJ
ab

sability” used in the certificate are jn1words “tota 
thtVre used without any limitation whatever, either as to 
th/ duration of the disability, or as to the cause from 

w] ibh it shall arise, or as to the dying of what there shall

be the disability.
Total disability may be temporary or it may be perma- 

ne it; it may arise from varfous causes, such as illness,old age,.. 
or accident ; and there may be total disability to do sème 
things and not others. Construing, however, the words 
“total disability” used in the certificate to mean permanent 
total disability or total disability for life, the evidence 
shewed beyond dispute that the plaintiff was 
abled permanently and for life from doing manual labour.

The evidence also shewed that the diseases from which 
the plaintiff suffered were the proximate and immediate 
cause of his total disability.

Increasing years were no doubt tending to bring about 
gradually total disability, but the diseases hastened it and 
brought it on before its time.

But, as I have shewn, total disability arising from old 
age is not excluded by the terms of the certificate from its 
benefits. v

Total disability to work for a living would seem to be 
what was intended to be insured against by the certificate, 
and this was the view taken of it by the medical director

totally dis-

'■
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the evidence «stablished that the 
plaintiff was totally disabled to work for a living . -------

The only employment he could have obtained would ^

ir.i"
The arrangement which was made after the certificate 

was issued, with his son, by which he conveyed his firm to 
Ins son in consideration of certain benefits to be conferred 
on him by his son, could have no effect upon the prior con- 
certmTte6 ? d*fandanta with him, evidelced by the 

The objectith, taken to the formal proofs ofjotal dis-

“n i i's„nt« l m°1thr. defendants’ if the™ is anything 
n0‘.avadable t0 the defendants under the pleadings 

' The motion must be dismissed with costs. h
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Hamilton v. Gboesbeck ET AL.!
1' Master ami mean,-Injury to mrbnan I,y a n gnur,M »ao-A 

negligence—“ Mommj," meaning of m tee. In of Factonei Act, 
eh. MS-"Defect," meaning «J in tee. .1 of Vorhnen . (.ompematam 
for Injuries Act, R. S. 0. ch. HI-

Kv see <5 of the Factories Act, R. 8. O. oh. 208, it is; provided that all
bolting, shafting, gearing, fly-wheels, .hums, anil other moving part

in its ‘ransiti—^^i;

By'scc’’:! Km” Workmen's Campeniatioii for Injuries Act, R. S. 0. ell. 
141 where personal injury is caused to a workman by reason of any 
defect in' tile condition of the ways, works, machinery, nr plant 
nected with or used in the business of the employer, 
shall have the same right of compensation and remedi 
employer as if lie had ppt been engaged in his work 

Held, that the want of a guard to a saw was not a def 
meaning of this provision, 

defect must be
e proper user 
rkman in a 

arded saw, and it

v -r

the "workman 
es against the

ect within the

inherent defect, a deficiency in something 
of the machine. -.

saw mill was injured by being thrown against 
shewn that a guard would have prevented

Suclv a
essential to th 

And where a wo
an ungu

tliSn action for negligence was not maintainable against the 
oiSTt common law, no? by virtue of either of the above mentioned

statutes.

of claim set forth (2) that the plaintiffTub statement
the 15th August, 1888. was employed by and in the 

service of the defendants, and was at work in their stave 
mill cutting and piling up the staves as he cut them in the 
said mill ; (3) that on the said 15th August, 1888, it was 
the plaintiff's duty to cut staves at a stave saw in the 
defendants' mill and pile up the said staves m the said 
mill when cut; (4) that owing to the defective condition 
of the said saw, in that it was not guarded by anj^fra 
or enclosure so as to prevent, a person from being/thrown 
upon the saw or coining in contact therewith, pm it well 

X might have been, and as such saws are generally guarded, 
and owing to the want of room to pile the staves cut by 
the same,-and having to pile, at the direction of the defen
dants, said staves too high without having any proper stay
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or framework to prevent the said staves from falling, a Statement, 
laige quantity of such staves piled'by % plaintiff in the 
defendants mill, according to the direction of 
dants, fell upon the plaintiff whilst he was properly ffis- 
chargmg his said duty and threw him upon the said lw 
winch was unguarded ; (5) that the defendants at the/me 
ot and previous to the plaintiff receiving the injury com
plained of, knew or odglit to have known of the unsafe and 
detective condition of the said 
of. the place where said staves

the .detim-

xll
•ta saw>Md of the narrowness 

, , , , directed by them to
be piled, am] vff the want of stays or framework to prevent 
the same from falling, and it was altogether owing to then- 
negligence that the said saw was not put into a safe con
dition by being properly, guarded And a proper place pro
vided for the piling of said staves ; (6) that had the said 
saw been in a proper condition by being properly guarded 
the plaintiff would not have come in contact with the 
when he fell or was thrown down; and had a proper 
place been supplied for the piling of said staves, the plain
tif! would pot have been thrown upon said saw ; (7) that 
the plaintiff was aware that the defendants knew of said 
defects ; (8) that in consequence sxf the premises, the 
plaintiff's left arm was sawn off <5V so injured by the said 
Sir* that he had to have it amputated ; and he was other
wise injured, and he endured great pain and suffering, and 
was put to expense for surgical^tpdvtlier charges, and lost 
sums of money which lie would othej-Wj have earned for 
wages; and sustained permanent injuriesXvhich would for 
life deprive him of his usual meanfof subsistence.

The statement of defence set forth (2)Sjiat the defen
dants denied that they were guilty of any negligence, 
either in the manner of guarding their saw or in the 
directions given to the plaintiff as to the piling of the 
staves; (3) that the defendants said that the accident 
"Inch happened to the plaintiff

ii-

;h.
ny
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iteil

the

titv
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well 
ded, 
t by 
;fen- 
stay

was caused solely by the 
careless and negligent conduct of the plaintiff; and was not 
m any other way attributable to the fault of the defen- 
dants or either of them.

And thereon issue was joined.
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The cause was tried by Rose. J., at the sittings of this 
Court at Chatham in the Autumn of 1889, with ajiuy.

The plaintiff, a lad of seventeen, was employed by the 
defendants to work at an equalizing machine m then sa
mill. This machine consisted of a circular saw nme^n 
inches in diameter, run by the motive power o »
mill and set in a frame, which was placed .with the saw,

running at right angles to the former wall, lh.s machine 
w™ usfd for the purpose of sawing staves to a prescribed 
length which work the plaintiff was engaged to perform, 
and as' the’staves were sawed by the machine he threw

accident ? A. I was taking the staves out of the null an 
I was in the act of taking a bunch down when they fell 
1 Q. Were they tied up 1 A. No, sir ; was m
act of taking them down when they started, O W 
right backwards and the staves on top of me. tj. Where 
did you fall 1 A. Fell right d/wn between the^aw and
the wall. Q- Backwards? A. Yes, sir. Q. )

A. Yes, sir ; I had my arm cut. Q.
in contact

7S

Statement.

on me

suffer any injury 1 
The left arm ? 
with the sail ? A. Yes.

A I fell right backwards. Q. Were your
A. Yes, sir. I put my arms out to save my- 

A. Yes, sir.

A. Yes, sir. Q. Did it come
Q. Shew to the jury how you

fell ?
extended ?

Q And one arm came against the saw ?
off? A. Yes, sir.”

self.
Q. And it was sawr^

Evidence was given to shew
the plaintiff would not have 
used for a similar purpose '

that if there had been a 
been

guard over the saw 
inlured, and that 
other mill in the same locality had guards;

in an- 
but it was

saws

4
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8hcwn that in the majority of cases in which 
wm used for a like purpofe no guards were used.

. * “vt"" ",-w m""* ™

2. If so.

L.
» 79

is
saws Statement

to theîe
w
3H

been a gua^T 1̂"7 '‘aVe ken “""d if there >'ad 

8. Was tfie plaintiff negligent ? A. No 
Upon these findings the learned Judge gave judgment 

w the plaintiff for $250, the damages assessed by the ■

,w
w,
of
all
ne
led
in ;

ter
/'! tO

; in
November 29, 1889. The 

Armour, C. J., and Street, J.
J. S. Fraser tor the defendants. The action is placed 

on ti e ground that ,t was a defect that there was not a 
guaid on the saw. The jury were not asked to say whether

asked if the8""'! ‘° “W «"S™rded; they were
asked ,1 the machine was defective. The jury have noa
™tr7iheglire'b,lt the evi"™ce -meon."
.‘V M pl!m‘iff h,Ul obe.™> the directions 

“ !™ he.wou,d not have been injured. There
no negligence m the usual sense on the part of the defen 
dants ; leaving the saw unguarded was not Lg ig nce

pen at,on for Injuries Act , refer to the .
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Argument. on the ground of the.breach of a duty imposed by the 

Factories Act to guard the machinery. have
s\a defect, and it quMion ol h
refer to Paley v. Garnett, 10 Q. B, B.

; 30 ; Thrusselt v.
V. Great Western

y
tfound that there was 

fact for the jury. I 
52 ; Heske v.
Hamlaside, 20 Q. B. D. 359 ;

ii’. to, n Api», cas. mjjMppo v- V- u-
D 583 : Yarmouth v. France, 19 Q. B. D. «4, ; Heel» v. 
Ontario Cotton Mills CV.HO.R. 119. The max,», roiena .

fit injuria does not apply ; the jury 
whether the plaintif! was nolens.

1
Samuelson, 12 Q. B.

gm

t: were not asked t.
fx
ri

of the Court was de llMarch 8,1890. The judgment 
livered by w

II is
CO

Armour, C. J. :— ne
the facts proved inIt is quite plain 'that, according to 

this case, the defendants were not guilty of any negligence 
for which the plaintiff could maintain his action against 

law for the injury which he sustained, 
defendants were guilty of negligence 

of the omission by them ot 
unless some

be
enthem at common

and unless the < 
causing his injn^y by reason 
some statutory duty imposed upon them, or 
statutory remedy is given to the plaint,ft against the 
defendants for such injury, the ■ plaintiff s motion mus 

fail.

pr,

pr<
the
con

It is accordingly contended that the defendants were 
guilty of negligence in omitting to guard the saw, and the 

of the Ontario Factories Act, R. S. O. ch. -08,

saw

;'|h
forprovisions

invoked to support this contention.
Act provides by section 15, that in every factoiy 

(which includes a saw mill), “ all belting, «halting, gearing, 
tiy wheels, drums, and other moving parts of the machiu- 

* shall he, as far as practicable, securely

Iare
dovThat
plai
win
reas«

cry * 
guarded.” Il

We think, however, that the word “ moving” here used 
d in its transitive signification, and as if the word

whe
planis so use

x «
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the “ propelling had been used, and that it was not intended to judgment, 

p.ovide that the tools and instruments moved or propelled Ar~CJ 
should be guar,led, but only the machinery moving or 
propelling them ; and that thewords '• other moving mrts 
oi the machinery" are referable only to parts of the 
machinery used lor a like purpose as the belting, shafting 
gearing, fly wheels, and drUi»s.

Upon this construction, therefore, of this 
there was no

UP
l v.
ern
. 13.

mti
ked

provision,
_no statutory duty imposed upon the defendants 

to gpam the sawv
-It is also contended that the plaintiff has a statutory 

remedy for the injury which he sustained by virtue of thb 
W orkmens Compensation for Injuries Act, II. S. 0. ch HI- 
winch provides by section 3 that "where pcrsdnal injury 
is caused to a workman by reason of any defect in the 
condition of the

de-

, WnIs- W0I'ks, machinery, or plant con
nected with or used in the business of the employer,"the 
workman shall have the same right of compensation and"' 
remedies against the employer as if the workman had not 
been a workman of, nor in the service of the employer 
engaged in his work;" it being contended that th
provision^ ^ " ^ withi'1 thc mcani»S »f this

It would be

d in

m of

nor 
o want of

a very wide construction to put upon this 
provision, and one not warranted.by the terms of it, to hold 
that the want of a guard to-the saw was a defect in the 
condition of lie saw, when sucl, guard was no part of the 
saw, nor of the machinery connected therewith, nor at all 
necessary for any proper or reasonable fitness of the saw 
for the purpose for which it was used. *

In some of the cases which I have looked at it is laid 
down that the condition of ways, works, machinery, and 
plan ,s defect,ve within the meaning of this provision 
when such ways, works, machinery, and plant 
reasonably fit for the purpose for which they are used.

It such fitness is to be the test by which to determine 
whether the condition of the ways, works, machinery, and 
plant is defective or not, then the condition of this saw 

11—VOL XIX. O.R.

the

lwere 
1 the 
208,

c'tory 
iring, 
chin- 
urely ” are not



'

3*
[vol.

not.defective, for, it was fR and reasonably so for the 
for which it was used.

THE ONTARIO REPORTS.1 * «2
-

■ Judgment, was

Armour, C. J. purpose that to, make the condition of ways,It seems to me , ,
-works, machinery, and plant defective within the meaning 
of this provision, there must be some inherent defect in 

deficiency in something essential to their proper 
to be used, and not

iff;:
, them—a

user for-the purpose for which they 
a deficiency in something in no way essential to their user, 
or for the purpose for which they are to be used.

In rny opinion, therefore, the plaintiff must fall, and his
action be dismissed with costs.

I refer in addition to the cases cited on the argument, to 
McGWn v. Pahnev, 10 Q. B. D, 5 ; Heske v. Samuel son,
12 Q. B. D. 30 ; Gripps v. Judge; 13 Q. B. D. 583 ; Haston 
v Edinburgh, 14 Ct. of Sessions Cases, (4th senes) 621 ; 
McQuade v. Dixon, 14 Ct. of Sessions Cases (4th series) ^ 
1031) • Fraser Vs Hood; 15 Ct. of Sessions Cases (4th sei les), 
178 • Pegram v. Dixon, 55 L J. Q- B. 447 ; Corcoran v. ( 
■East Surrey, 5 Times L. R. 103; Pack v. Hayward, 
ib 233' Pooley v. Hides, ib. 353 ; Smith v. Harrison, 
ib. 406;' Smith v. Baker, ib. 518; [Pritchard v. Lang, 

ih.'639: *

i ri

, . %
4

1.
I

m ■

Armour, 6.3.:—Sed vide Morgan v.May », 1890. . .
Hutchings, 6 Times L. R. 219, decided since this decision.
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Mendelssohn Piano Company v. Graham and West.

of-

that he was an ostensible partner and «.Ô b^6. ^Yu. fnce failing to shew 
Hddy that the true test to Cannhed Z T* *? thLird Persons:- 

ahip existed was to determine^heth.îilrtam w,1.ether a partner-
stssr1- - b„si,r9

^ry^-^'et-4» w&tr1 thom',t -= ■

stairs »f r°*but «. proved to give W. half the pnK “LT^lYifTw^

The money wae advanced and the following rcce'ipt
was given by G.

•a iss£fJ^ üsïîx, -
d»t -FtF r ~

upon giving one month', notice, in which

wi™,tr=l7:r^naf„?,°uoK t'.™ «■= na »f Aprii,
pay “over and above the agreement o? th^istT11'/Vt” a*reeme“t to 
at the rate of eight pcrcenT^e a mum '''“ ‘3th °f Feb""“?.

a ■ r- w. g. & c„.. p. p. w.
SSttaLSr.,*0GUS1vdm.«le“thbli,h tha‘ thc busi"™

was the 
inci-

was an

by the p'gjntiffg to the firm of P. W. Graham & Co. the 

a ntlfrSalleg1„g thatthe defendant West was a partner 
the said firm. The defendant West denied that he was 

8 P"to?r' ai,d said ‘hat the only dealings he had with 
«id Graham, apart from a small grocery account, or with th

e(

xix.] Mendelssohn piano co.
v. GRAHAM AND WEST. 83)L.
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said firiti of P. W. Graham & Go., wera that during the year
varioûs sums

Statement
18h8 lie loaned the said Graham personally

unting in all to about $1,825. for the purpose 
the business of

;
\of money,
Jof enabling him to continue to can y on 
said firm, taking as security for the repayment thereof a 
lien or claim upon the musical instruments held by said 
firm ; and by way of interest on such advances was to 
receive a proportion of the profits of the business; and 
that it was at the same time distinctly understood and 
agreed that he did not become a partner in the said firm.

The cause was tried by FalcOKBRIDOK, J., without a jury, 
at the Fall Sittings of this Court at Toronto, 1889.

It appeared that the defendant Graham, prior to the 
transactions which were claimed to have constituted the 
defendant West a partner with him, was carrying on busi- 
ness in Toronto under the name of P. W. Graham & Co., and 
had been so carrying on business for some time, ami to the 
knowledge of the. plaintiffs ; that the defendant Graham 
continued to carry on business during the said transactions 
and until wne time in October, 1888, when lie ceased to 
carry on business. That the defendant West was a grocer 
v4o kept a shop in the Davenport road, and the business 
of P. W. Graham & Co. was carried on by the defendant 
Graham inltlie Arcade, and afterwards ill King street in a* 
store leased by him from the plaintiffs. That Graham did 
not ask West to go into partnership with him, nor did 
West suggest a-partnership : that Graham applied to West 

loan” and West lent him $500, taking the' following

if

,

for a 
receipt :

“ Toronto, 13th February, 1888.
of five hundredReceived from Charles West the 

dollars, to be used for carrying on the business of dealers 
in pianos and organs, in return for which I hereby .agree 
to give the said Charles West one-half of the profits of 
said business after all expenses have been paid, including 
the sum of ten dollars a week which is to be charged as 
wages, to P. W. Graham. This arrangement to continue 
until the 1st da) of January, 1889, and- to be continued

9 
S-

 B-.
 5 £

■
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thereafter, if desired by Mr. West. The said Charle 
resemng a Claim upon instruments in the store 
value of five hundred dollars, and he 
demand the said

S West Statement.
to the 

also at any time
whirl, fi • 8Um Up°n givinS one month’s notice, in 
wlnth case this agreement would he at an end.

P. W". Gbaham.”

of can

id
to

Afterwards, the 
parties :

following document was signed by bothid
id

dollars to be used for: the purpose of carrying <jh the'busi 
,ie,,,ors-»'pianos and organs, the profits to be 

Hided equally between myself and the said Charles West
Gmirafwagls 3 PC‘' ^ being * W.’

P. W. Graham."

y»

lie
he
si-
nd
he “ 1 heret^r

agree to the above terms.

Chas. West."
Graham and West disagreed in their evidence as to 

whether this document was signed on the day it bears 
hit,Unit they both agreed that it was signed because

tmv to’itTh t0 h,‘Ve thB agreement witb West’s signa- I 
it m his possession, as he had nothing to shew the 

agi cement. Afterwards Graham applied to West for a 
further loan, and the following document

to

aid
did

drawn up :was
. Received from Charles 5* 1888:

aille htoJd‘t ML1''!!"1"116 Y K Kyk of0T^oi,to°, w-’ 

■bme 1887 “"I mdorsed by you, dated 5th
Cant w!i n n bearinS interest at 8 per
agreement ofnth pT 40 y°" 0ver and above 'he

ement of 13th February, interest at the rate of 8 per
cut. per annum on the sum of five hundred dollars. P

p _■ P- W. Gbaham & Co.
I er I’. W. Graham, sole partner of said firm.”

All the foregoing documents were drawn by the defen
dant Graham, who said he signed the last above mentioned

ing

red

of

ing
I as
nue
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Statement, document as he did at the request of West, and \\ est said 
\ it was signed in that way to satisfy him because he _ had 

thing to do with it (meaning the business).
In June and July following West indorsed two 

for Graham, amounting to $825, and in October Graham 
ceased carrying on the business, because, as he said, West 

would niit continue to indorse, for him.

The case was argued at the conclusion of the evidence. 

i It. S. Neville, for the plaintiffs. 1
Coatswortk, fur the defendant West.

8fi „

•Inotes

1
1
i
6
f)
(
t

December 13, 1889. Fallonhiudgi:, J.

The case of Badeleyy'. Consolidated Bank, 38 Ch. D. 238, 
is the one that has-gone the furthest to weaken, it not to 
destroy, the theory that a participation of profits necessarily
involves a partnership. In the case with which 1 am to 
deal the only writing signed by both parties is a memoran
dum dated 15th February, 1888. Now m the BadeleyCo.se 
there is a most elaborate agreement shewing the relation
ship between the parties to be, not that of partners, 
quently not that of principal and agent, but that ot 
and creditor. And of course there can be no doubt now 
that the creditor can be secured by a share of the profits, 
although some time ago that was not the law. Now two 
other memoranda were put forward, and it was claimed 
that one of them, namely, that of the 13th ot February, 
shewed rather the understanding between the parties than 
the one bearing date the 15th ot February. _ And I am not 
sure that, even in the construction of that instrument, the 
idea of the partnership is entirely excluded. It is true 
that Charles West, 'who claims to be a creditor in 
that document, reserves a claim upon instruments ltfp-he 

the value of $500, and it is provided that lie can 
>*al30 at any time demand such sum upon giving one month » 

notice, in which case “ this agreement would be at an end,\ 
Now that does not, I apprehend, exactly impose on Graham 
a personal liability. It seems to me rather that he is, 
entitled to draw his money out of the concern. But 
Graham says that the agreement which bears date the 13th 
February was the original agreement, and on re-exnmimi- 
tion he says that the money was adi anced under that

b
ir
tlI
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agreement or memorandum. West says in the witness box Judgment

n cioss-examination that it truly expresses the agreement ------
between them. Graham says that West got information i“lc'",,l'ridgc. 
about the sales, profits, and expenses, and that he came to 
.the store two or three times a week, and gave assistance 
about unpacking a piano and made inquiries, and so on 
And West says positively there was no distinct agreement
hlfVaT th-elA ‘iîat he not a partner. I dffnot find 
111 Giahams évidence any sign of hostility towards the 
defendant \\ <*t at all. I think wherever there is a con
flict of testimony between West on the one hand and 
timnîàintifft ,d 01»a,ke[ ^le manager and secretary of 
entiHed ( ) i’°" fl'e other- that t-acli one of them is 
entitled to credence as against West, for one reason at 
all events, namely, that when difficulties arose West 
endeavoured to destroy the evidence which is furnished 
by this exhibit I (the agreement of the 13th February) 
in other words he burnt the original. But for the fact 
that rçhp present plaintiffs' solicitor happened to pre- 
serve > copy, his destruction of the piper wouldP no
out Arase.6 em ed m th° plaintiff "tter,y &in"g tu make

J" tir ViCW I,take' tha‘ there was an actual partner-
dhelhleb1h Graham, '"id West' il; » unnecessary to 
of w!jh question whether there was any holding out 
of West as a partner so as to render him liable as such 
even though a partnership did not in fact exist.

I think the plaintiffs

id

ist

ee.

to \
iiy
to

!

311-

se-
Xtor

fits, entitled to judgment.are

The defendant West moved to set aside this judgment 
and to dismiss the action against him upon the following
grounds:—1. That the judgment was contrary to law and 
evidence and the weight of evidence. 2. The evidence 
shewed that the paper writing dated 15th February, 1888 
on which the learned Judge based his judgment, was not 
intended to be, and was not in fact, the agreement made 
between the parties, but was signed merely for a collateral 
purpose, to evidence the right of the defendant Graham to 
wages. 3. Tip/paper writings dated 13th February, 1888. 
and 14th U?88, and the surrounding circumstances
shewed the tptfé

ivy.

not
the
rue

in
(the

th’*
ndV
; is 
But x
.5th agreement between the defendants. 

1 Hie evidence shewed that it was not the intention of
that
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the defendants tiytheir agreements and dealings tofbeco
5 The evidence shewed that the only relation 

that of debtor and

88

•Statement.

partners.
established between the defendants 
creditor 0. The evidence shewed‘that by the paper 
writing of 14tl. April, 1888, and the whole course of 
dealin" of the defendants, the defendant Graham would be 
estopped from setting up a partnership, and the plaintiffs 
are also thereby precluded from setting up such a partner- 

evidence of any representations to 
the .«defendant West, that the

was

1
c
I

ship. 7. There was no 
the plaintiffs binding 
defendants were, partners. 8. The evidence shewed that 
the representations madî to the plaintiffs by the defendant 
Graham were inconsistent jvith the idea of, a partnership, 
and sufficient to charge them with notice that West was 

9. The evidence shewed
A

not in fact à partner of Graham, 
that the line of credit on which the plaintiffs’ claim wAs 
based was established in 1887, prior to the existence of th> 
alleged partnership ; and that the defendant Graham was 
then trading under the name of P^W. Graham & Co. ; and 
such line of credit was continSÏ without any change being 
made at or after the time of the alleged partnership. 10. The 
amount claimed by the plaintiffs, $2,031.30, was a greater 

than in any event should he paid by the defendant 
should be reduced. 11. The evidence

op
til-

X foi

for

West, and the same 
shewed that it was not the intention of the defendants to 
create a partnership ; and as there was no holding out-to 

plaintiffs binding on the defendant West, that the 
defendants Were partners, and the plaintiffs relied entirely 

the defendant Graham, the defendant West should not 
be held liable. 12. It appears clearly froih the evidence 
that the plaintiffs were guilty of negligence in not seeking 

information as to the alleged partnership ; and if it

tak
sud
on,

the
by 1

Hon

T1
a pai 
whet 
were

proper
should be held that the paper writings, or any of them, 
constituted a partnership, the judgment against the 
defendant West should be without costs. 13. And on
/ Haother grounds.
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February 10, 1890. The 
■Divisional Court 
Mahon, J.

;,"t -"A*
D. 238; Poole,j\ DriverVChTl't “ ft' ^ ^ 
cited in Byles on Bills 'un ' ?' 4j°' ftnd other cases 
W)M, ISA R. 43s ' °* er •’ P- 02 i McConnell v.

A & iVe,,1'“e' for ‘he plaintiffs,'shewed cause.

PIANO CO. V. GRAHAM AND WEST.

motion was argued before a Argument, 
composed of Armour, C. J„ and Mac-

on
nd

of
be
iffs
er-
i to
the

March 8, 1890. 
delivered by

The judgment of the Divisional Co
\urtwas

lip,
vas

Armour, O. J. 

There was

—(aftér setting out the facts) ’
tVt\s
th} opinion, entitre0tthhinp,,ai„tiffftidenCC Which W0U,d-in

—ssr;:
such interested in the business which Oral1 ° and “

by him.
His liability must, therefore, depend upon the 

tarn existing between him and Graham

Lf , w , Jf . Consolidated Hank, 38 Ch D 238? * 7— - - «JLS
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from the documents above quoted, 
not intended that a

The evidence, apart
Armour,^3.J. shews clearly, I think, that it was

should be created between them, and the
an inten-

Judgment. 1
(

partnership
question is whether these documents prove such

c
t

tion. 1.
It is necessary to state the position these parties, Graham 

and West occupied at the commencement oi' their dealing. 
Graham was then and had for some time before'been 
carrying on the business of a dealer in pianos and organa 

of P./W. Graham & Co., and West was 
Graham was in

A

ir

under the name
carrying on the business of a grocer, 
want of money to carry on his business, and applied to 
West to lend him money. Graham did not ask West to 

did West suggest it. Graham

al

If

become his partner, nor
proposed that if West would lend him $500 he would give 
him half the profits of the business:,the money was accord
ingly advanced, and the receipt of the 13th February 
given ; and I may here say that my conclusion of fact is 
that this receipt shews the. true terms upon which.the money 

advanced, and that the document of the 15th February 
was given and signed, as both Graham and West swear, in 
order”that Graham might have in his possession a docu
ment signed by West shewing the agreement between 
them, but that it was only intended to shew the general 
terms of the agreement between them, and not the par
ticular terms of it, which were set out in the receipt of 
the 13th February, anil it was not intended by the docu
ment of the 15th February to at all detract from or modify 
the terms of the receipt of the 13th February ; and this is 
apparent from the receipt being referred to in the docu
ment of the 14th April as the “ agreement ” between them. 
It will be unnecessary, therefore, for me further to refer 
to the document of the 15th February. The purpose for 
which the money w as advanced was “ to be used for carry- 

the business of dealers in pianos and organs."
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What do these words mean ? Do they mean “ to be used 

the business of dealers in pianos and 
" to be used for carrying on the
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business ordinarily cairied 
organs ?" In — ~k » ÈrÏÏTul'X.t
carry on the business, or to the character of the busies ' ^ '
lo°oh aHhl °"? t0the Uter: and when we
look at the manner m which the document of the 14th 
Apnl is signed, it strengthens this view.

The receipt goes on tosay^in return for which," that is 
in leturn for the use of which, '■ I hereby agree to give the
I x^nSh ,One"halfOfthepl0fitSOfthe line's after

expenses have been paid, including the sum often dollars 
a w ee which ,s to be charged as wages to P. W. Graham “

and LfT t ^ ^ j°int business of Gral 
and West, and was to be carried
would have been

t a
the

: /iam
i-ng.

[ans- 
was 
j in 
cl to 
t to 
Imm 
give 
ord-

t is 
>ney 
jary 
,r, in 
ocu- 
veen 
îeral 
par- 
pt of

>dify 
iis is 
locu- 
hem. 
refer 
e for 
irry- 
ans.” 
used 

\ and 
ii the

mm
by them jointly, the, _ 

1,, , no need of this stipulation, for West
would have been entitled in tlmt case, after the 
0i carrying on the business 
profits ; but I think that half th 
able to West

on

expenses
were paid, to one-lmlf the 

profits thereby made pay-

the t "el® n?‘ S° made PaTable to West as halftin p.ofits of a joint business carried on by Graham and 
" est, but as half the profits of the sole business of Graham 
made payable to West in return for the use of the five
C Gral adVTJ by him t0 Graham; the fact 

o the n fit P,T", ^ agr66d t0 «iTO t0 West one-half 
of ti c profits of the business points to this conclusion

The succeeding stipulations in the receipt, that this 

ammgen,™ was to continue until the 1st day of January 
1889, and thereafter, if desi/ed by West; that West was 

a .claim upon the instruments in the store to 
the mine of five hundred dollars; and that West could at 
a.,j time demand the said sum upon giving one month’s
all inVtSS ia'SC ‘h® agreement was to be at an end ; 
and West w / l t"? ,elati°n exiatinSletween Graham

' . st was"ot that of partners, but of debtor and creditor- 
1 us receipt clearly created a personal liability upon 

G ah„m to back the five hundred doUtn> at J ££
b2ingeu3G 'b0*106' and thereare no-aucb stipulations 
binding upon Grahani^s one would expect to find in an 
instrument creating a partnership.

When

r

to have X

to consider, however, the document ofwe come
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this receipt, we finp itJudgment, the 14th April, and its bearing

signed “ P. W. Graham & Co., per P. W. Graham, sole partner 
of said firm,” and we find that it was. so signed by Gra 
at West’s-request as a distinct declaration by Graham tM 
he had no partner in the business of P. W. Graham & 0o\

I think that the documents above set forth do not , 
establish that the business carried
P. W. Graham & Co. was the joint business of Graham and 
West, or that they were carrying it on as principals and 

for each other ; but that they do establish that

Armour, C.J.

:

p
under the name of

TlI
ï agents

the true relation which existed between Graham and West

that of debtor and creditor.
I think it clear that West had not the rights of a 

partner in this business ; for, if either Graham or West had 
brought an action against the other for a declaration that 
they were partners in the said business, and we had to 
determine the question upon the evidence before us in this 
case, could we, upon such evidence, make a decree in 
favour of the one seeking such a declaration? I think 
clearly not. It would lie upon the one asserting, the 
partnership, as it does upon the plaintiffs in this casa» to 
establish the partnership ; and he would fail, as these 
plaintiffs do, in satisfying us that any partnership existed.

It is unnecessary for ' pie to do more than refer to the 
cases'by name by which I have been guided in arriving at 
iny conclusion ; but I desire to say this with regard to 
Frowde v. Williams* 56 L. J. Q. B. N. S. 62, decided by- 
Denman, J., and Hawkins, J., the latter agreeing with 
hesitation ; that it and Aktie Bolaget v. Von DadcUzcn, 
also decided by Dennian, J., 
decision in Badeley v. Cunsoli\latcd Bank.

I refer to II utter v. Hirsch, 27 Ch. 1). 460 ; Badeley v. 
Consolidated Bank, 38 Çh. D. 238 ; Éollwo, March, A Co. 
v. Court of Wards, L. it. 4 P. C. 410 ; White <v Co. v. 
Churchyard, 3 Times L. R 428 ; Debenham v. Phillips, 3 
Times L. R 512; Aktie Bolaget v. Von Dadelszen,.3 Times 

L. R 517.
The motion will be allowed with costs ; and the action 

will be dismissed with costs.
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O’. .P, Reid & Co.

un
it

v. Coleman Brothers.Co>
Patinerait

partner.of

“liofor" “hevur for ,«°0lU from the 

Vmlrn» Of it, **.<■• »•« on. of the
I.Wr.hn, 8tm exiate(|y n " V"" Informed that the
nlso^rruds subsequently ordered to r !? ohu!®etl lllL' goods, and 
however, the partnership dh not exist It' ,n “o A", » '"»«<’,■ of fact,
given, S. L. < :. hnviinr , ... i , af l".8 time the first order inis
had no dealings with the firm whilst 'was”"’ 1>hi,ltiffa had
notice was given of the dissolution S L C "C0' No I-«blio
hotel except when he was absent on’Ids own Ï ‘"'Uei to livt' :it the 
the name of c. Bros, continued at the 1 J>"»iue»s ; tlio lamp with 
name of c. Bros, continue to hâL h. V “ 1,<*uor license the with the heading "V Bros ,,, g J tl!,“ b"r'room ; and letter-naner 
customers. ' . proprietors continued to he handed to
is «fterwanîs Svônktothe fin,?'V***' °f “ Hnn retires from it, and credit
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The defendant Th 

tlie writ, and did
Co. G. Coleman was net served with 

« l r m not Jefeml the action. The defendant
tint"he t„d°h ”ar l'ried h,'S liakilit>’ i he further set up 

«ie on h 7' TIU'maS G' Coleman, formerly
on business as hotel-keepers at St. Mary’s under

the name °f Cok'“an but had no. dealings with
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dissolved inthe plaintiffs; that their partnership 

November, 1887, and due notice of the dissolution given 
to all. persons entitled to notice ; that prior to the dissolu

tion the plaintiffs had no knowledge 
Sydney L. Coleman had been a member of it, that subse 
qLnt to the dissolution the plaintiffs had certain dealings 
with Thomas G. Coleman, who carried on the business on 
his ««^account, but that the defendant Sydney L. Cole 
SSL knowledge of such dealings, and that Thomas 

G Coleman had no authority to pledge his credit.
The plaintiffs joined issue on this defence and the action 

tried on 23rd November, 1889, at Toronto, befoie

Feruuson, J., without a jury.
It appeared from the evidence that the defendant Syd ey 

L. Coleman had at one time carried on business a » . 
Mary’S on his own account; that subsequently he and the 
defendant Thomas G. Coleman had formed » partnership 
under the name of Coleman Bros., to carry on the Windsor 
Hotel there ; that this partnership lasted only some six
Ini, and ;-as then dissolved in the beginning of Novem

ber 1887, and that the defendant Thomas G. Coleman con
tinued to carry on the business in his own name ; that he 
father and mother, two Sisters, and another brother of the
defendants, all lived at the hotel during tbc whok pj od 
covered by the transactions in question ; that after th 
dissolution the defendant Sydney L. Coleman had Ins 
home at the hotel, but was frequently absent traveling 
another business in which he was engaged, and when at 
the hotel occasionally assisted his brother Thomas G. 
Coleman in receiving guests; that a large ‘““P ” “ 
hung outside the front door of the hotel had the nan 
“Coleman Brothers” painted upon it, and that this 
not taken down when the partnership was dissolved ; that 
some note-paper headed - Coleman Brothers and stating 
them to be proprietors of the hotel, was supplied to guests 
Stayino at the hotel as late' as the end of Januaiy, 188 . 
The hotel register in use down to August, 1888, was one 
having a printed heading stating that A. Hall was the

was
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stnick out and sometimes allowed 
struck out the

>lu- name, was sometimes 
to remain, and when 

name of Thomas G. Coleman was sometimes 
inserted in its place, and sometimes not. No public notice 

' 'Jas 8lven of the dissolution of the firm of Cole,
The plaintiffs had had 
Coleman before the

ise-
ngs

nan Bros.
some dealings with Sydney L 

, . , , partnership, but none with the firm
nlTt°ff 'V Un eXiStCnCe' 25th January, 1888, the 
plamt.ffs traveller was at the hotel and took the first order ■
whilst there he was supplied by one of the defendants with 
note-paper with the printed heading "Coleman Brothers 
Piopnetors, on it, and wrote to the plaintiffs upon this’ 

paper concerning some other orders he had taken that 
day at another place. He entered the order given by 
Thomas G. Coleman to him on that occasion in his «order 

from Coleman Bros., and forwarded it in 
to the plaintiffs, who shipped the 

February, 1888, to "Coleman Brothers," and charged the

assrc-jassKssSi-
In July the plaintiffs received a draft for $105 which

P S again on the 14th of December, 1888, drew-iroon 
C e,nan Bros, their draft was accepted in the

;z:nLT ,N°Tr pay-"‘th- ^ tm:yJmade to the plaint,9s, and the defendant Thomas G
WThe nf ih;.Cr,,t7an'1 Sone to the Vnld 
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At the close of the evidence the case 
’ Charles Millar, for the plaintiffs.

,/. M.'Clark; for the defendant Sydney L. Coleman.

9<i

argued.Argument.

November 25,1889.. Ferguson, J.

It is proved beyond, all cavil that the partnership 
was dissolved about the 1st of-November, 1887. It is 
shewn that the plaintiffs never had arjÿ dealings with the 
tirin during its existence, or with Sydney L. Coleman at 
all. It is shewn that the plaintiffs did not know at the

was or had

;

-

2time of the dealings that Sydney L. Coleman
member of the firm. It is not shewn that there 

member of the firm
sr: been a 

was siany “holding out” that he 
at or previous to the time of the contract 
if there were, it was not such that it could have reached

on their

sued on. Even se

P1! the public in Toronto, where the plaintiffs carried 
"business and lived. It is not shewn that the plaintiffs 
directly or indirectly gave the credit to the defendant 
Sydney L. Coleman. The continuance of the firm name 
upon the sign after the dissolution is not, I think, proved. 
The plaintiffs’ witnesses seemed to rely upon inference and 
something bordering upon imagination, and there is evi
dence to the contrary. It was not a sign disclosing the

hi

7
28
It
kn
no

timnames of partners.
I think the cases Carter v. Whatley, 1 B. & Ad. 11, and 

Heath v. Sansom, 4 B. & Ad. 172, both referred to in the 
4th ed. of Bindley on Partnership, pp. 405 and 406, shew that 
the plaintiffs cannot recover as against the defendant Syd
ney L. Coleman, though there was no notice of the disso
lution, and the action as against this defendant Sydney L. 
Coleman must be dismissed with costs.

IS

1
was

Sir

TlOrder accm'dinyly.

The plaintiffs moved against this, judgment before the\^ 
Divisional Court, asking to have judgment entered for 
them for the amount claimed, upon the ground that upon 
the facts it should have been held that Sydney L. Cole-

appi 
mum 
witn 
be gi
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of Golem *' beca,,'th? had been a Partl|ev in the firm ^nm=„t. 

the dissolution.

97
man was

as a partner after

Decembers, 1880. The motion was argued before the 
Dmsronal Court (Armour, C. J„ and Street, J.)ill ip 

t is
the Charles Millav, for the plaintiffs. There shoi.Jrl I 

,mr ™9°clheDdr'Utri0n,°/ a Partnership : Hendry v. Tur- 
210 14 222 T h Lmdley ?" Part^hiP. 5th ed.,pp.

XSm10' 611, 618’621 ; Wttd6 P" Notice,

•/. M Clark, for the defendant Sydney L. Colen 
plaintiffs, not having dealt with the firm befo 
had no right to notice of dissolution 
7 App. Cas. 345; Story 
286; Lindley 
It also

l at
the
had
here
firm
Iven
shed
dieir
itiffs
dant
lame

; the

ian. The
re dissolution, 

: Scarf v.' Jardine, 
v . , . Partnership, 6th ed., pp. 285,
Partnership, 2nd Am. ed., pp. 213 et sea 

appears by the evidence that the plaintiffs did 
know of the dissolution. It is quite clear that th 
no holding out of Sydney L. Cole 
was no registration of tlïe

on
on

ere was
man as a partner. There

‘7,......... ....
and the cases cited by the trial Judge.
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ey L. Street, J.
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dealing with it. It is plain, however, that he went to the 
Windsor Hotel on the 25th January,1888, to solicit an order 
for goods ; that he entered this order in his own memoran
dum book as an order from Coleman Brothers ; that lie 
forwarded it to the plaintiffs as an order from that firm ; 
that they sent the goods directed to Coleman.Brothers 
and charged that firm in their hooks with the price, mon- 
tioninor in their ledger that the firm was composed of 
Thus. G. Coleman and Sydney L. Coleman; and that this 
information had been supplied to them before they opened 
the account by one of the mercantile agencies to whom 
they applied for the purpose. The plaintiffs also produce 

letter written to them by their traveller upon the same 
which he took the first order, dated at St.

with the heading “ Windsor

.) udgment. 

Street, J.

l

i
fi
si

b.
1.

c>

to
day as that on 
Mary’s and written on paper
Hotel : Coleman Brothers, Proprietors.” The traveller says 
that this paper was supplied to him on 25th January y 
one of the brothers at the hothl. Upon these facts, I think 

to the conclusion that the plaintitis

ea!
ot
ne

I am compelled to come 
gave the credit here to the firm of Coleman Brothers, 
believing it to be in existence, and to be composed of the 

entered in their ledger.

<lu
ini
th<

whoso names weretwo persons
It is not disputed that that firm had been dissolved some 
weeks before the first order was given to the plaintiffs 
traveller: and the sole question is whether Sydney L. 
Coleman, although not a partner at the time, had by doing 
something which he ought not to liavfi done, or by omit
ting to do something which he ought to have done, 
justified the plaintiffs in their belief that the firm of 
Coleman Brothers still existed, and that lie still continued 

a member of it.
The fact of the formatioh of the partnership, although 

not registered nor published by advertisement in the 
papers, was nevertheless made known to the public in 
various ways. The license to sell liquor was in the name 
of the firm, and was hung up in their bar-room, and we 
must assume that, in compliance with the Liquor License 
Act, it was “ constantly and conspicuously expbsed there ;

an<

il:
■Tat
ha\
it if

1
to t 
und
infe
“ Bt
wit]

case.1 
his u
the
the

n
 a



XIX.])L. EEID V. COLEMÀN.
99

thdr fi™ ..... *>
nameofCokmanBUeVL :i, ;edela^V^ nS ““ }

heads with the firm name „„„„ it, ' d Prlnted letter- 
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find any statement as to the exact dat/” 1 Cann0t
ship was formed, but as the license P?Hner~
a firm, the firm had in all „T1 “ lssued to tbem as 
back as the 1st of Mav pr°bablllt.>’ been formed as far 

"ben

icnr -At ”
to apprise the public 0f the n "l ° 1“™ bCen lntended
entered in,o, and 2ÿ ; r !th erSh,P th‘lt had be™ 
eaeh of the partnerVwL the tcTeZd

:“Li:n:rscomingwithi'-ti-

ler
,n-
he

;rs

of
his

St.

agent of the 
scope of the part-ink

duty0„f tt SK"/ f P-tn-hip, it was the 

inform the public thattheT r 1 rCaSOnable steps to

sazsts&sssa:

«nder ;Zle,mm'‘which ^**

?e:: b^mpay28b9e

with the firm Z 2 Previ°US deal'ngs
Partners therein, a diflerenfruk^preva" ^

the public fas hv its h • rm’ 80 0,8 misleadti>= firm nlme);h wmn„!t bee,tba,nd;tmremainin”in

^-^ofth^ril:z27Z

tills

the
ger.
nno
,iHV

L.
ring
mit- 
lone, 
u of

ingh 

ic in
tame 
cl we
sense 
îere ;



[VOL.THE ONTARIO REPORT^,.

for the future debts and liabilities of the firm, notwith
standing his omission to give public notice of Ins retire- 
ment; for it cannot truly be said in such cases that any credit 
is given to the retiring partner by such strangers. * * A 
fortiori, if public notice has-been given of his retirement, 
the retiring partner will not be liable to new creditors 
or customers, even if they have never seen such notice, or 
had any knowledge or information, thereof ; since the 
retiring partner has done all which can be reasonably 
required to give public notice of his withdrawal. W'liat 
will amount/to due and sufficient notice of the retirement 
of a partner is a question of fact,’ often of no small nicety 
and difficulty ; for notice needs not be express ; but it may 
be constructive,and be implied from circumstances. A notice 
m one of the public and regular newspapers of. the city 
or county where the partnership business was carried on, 
is the usual mode of giving the information, and may m 
ordinary cases be quite sufficient. * * The weight of
authority seems now to be that notice iij one of the usual 
advertizing gazettes of the place where the business 
carried on, when published1 in a fair and usual manner, is 
of itself notice of the fact to all persons who have not 
been previous dealers with the partnership:" Story 
Partnership, 6th ed„ by Gray, pp. 286-9. See also 
Amidown v. Osgood, 24 Vt. 278;- Pratt v, Page, 32 Vt. 
13 ; Preston v. Foellinger, 24 Fed. Rep. 68(J, and the notes

100

Judgment.

ï Street, J.
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to that case. I
In Lindley on Partnership, 2nd Ara.^d. at p. 213, the 

law is thus stated : “ So if a partnership is dissolved, 
of the known members retires fronjthe firm, until the 
dissolution or retirement is duly ««led the power of 
each to bind the rest remains in 'Hfll force, although 

between the partners themselves a 
retirement is a revocation of the authority ot each to act 
for the others. Thus, if a known partner retires, and 
notice is given, he will bo liable to be sued in respect of a 
promissory note made since his retirement by his late 
partner, even though tire plaintiff had no dealings with the 
firm, before the making of the note."
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broadly than is necessary for the plaintiff in tluî^-% 

present case in Parkin v. Oarrutliers, 3 Esp. 248, by I 

LeBlanc, J'., as follows: 
where there is a partnership of any number of persons, if 
any change is made in the partnership, and no notice is 
given, any person dealing with the partnership, either 
before or after such changg^bas.a right to call upon all the 
partners wfio at first composed «he firm." But in that case 

the name of the partner >Jio wta held chargeable was con
tinued in the partnership nafne after his retirement. The 
rule I gather from the cases is this : that in case a known 
member of a firm retires from it, and credit is afterwards 
given to the firm by a persoif who has had 
dealings with ft, but has become aware,, as 
public, that it existed, and has not become aware 
retirement, the retiring member is liable for the amount, 
unless he shews that he has given reasonable public notice 
of his retirement. I think that such notice was not given 
here, and that the defendant Sydney L. Coleman

It is not necessary to deciders to whether or not the 
continuance of the firm name upon the lamp and the 
other acts relied upon by the plaintiff as shewing that 
Sydney L. Coleman permitted his brother to continue to 
hold out to the public that the partnership still existed 
would have been sufficient to render him liable for debts 
subsequently contracted. That is a question which would 
have arisen had a notice been given by advertisement but 
had not come to the knowledge of the plaintiffs; and does 
not arise here. In Standard Bank v. Dunliam and Park, 
14 O. R. 67, the notes were signed “ Dunham & Co.,” and 
Bark was sought to be made liable, although the notes

signed until after the dissolution of the firm of 
Dunham & Co., of which he had been a member. It was 
held that he was not liable because the plaintiffs had 
knowledge during the continuance of the partnership that 
he was L member and had no dealings with the firm whilst 
he was a member of it. .The same result was arrived at 
by the Court of Appeal in the unreported case of Danis v.

Judgment. more

Street, J. “ The rule of law is clear, that
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10:1
Dunham, upon the same state of facts with 

partnership of Dunham & Co.
The important point, however, in which those 

to be distinguished from the

by I regard to the Judgment.
Street, J.

cases are

■.a.™ of .ho
,™ . e m ,tl‘”e Cases never aPPeared in the firm name at all

Of the f?rm informed the public that Sydney L. Coleman 
m™l,er 0‘ the firm. and credit was giL to him by 

thi plaintiffs before he had informed the public that he 
had ceased to be a member of it.
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, t , 'T"* t0 the 0rders §iven to the plaintiffs subse
quent», the first, all of which were shipped and charged 
' <r°‘ema" B™'1 f'ink the same rule must apply, and 

that being entitled at the time of the first order to believe.
d believing, that the firm still existed, they continued 

entitled to entertain that belief .until notice 
trary was given them.
beirrr ihe defendant syjney l- ^uid
of Cotma R npay * deM “ a membe*- of the firm 
of Coleman Bros., who are the defendants here, and judo.
auUfoi th entered accordingly against the defend- 
ants ioi the amount claimed, with costs 
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[QUEEN’S BENCH DIVISION.] 

Lamb v. Young.

1

i

A__.<!Bcuitnndcv 0111i insolvency—Insolvent debtor-Mortyaye to creditor— 
A Mm <1.1, assignee uZur H. 8. 0. ch. 04, to set nsule-NoMe or 
knowledge of insolv

;
: p

nil assignee for theHeld following Johnson v. Hope, 17 A. R. 10, that nil assigi

insolvent ami unable to pay his debts in full.

■e.1

B

assignee under R. S. O. ch. 124 of 
assignment made, by Hough to

UThe plaintiff was 
Hough by virtue of an 

him on«the loth February, 1889 ; and as such brought 
this action to set aside a mortgage on his real estate 
made by Hough to the defendant on the 22nd October, 

the sum of $1,000 and interest, as having

9 Statement.
0.

Mi

>1888, to secure 
been made when Hough was in insolvent circumstances, tlu

deland\so being void.
Hough was carrying on a store in the village of Tweed, 

y and the defendant was a grocer at the village of Trenton, 
/'" who had been furnishing him with goods, and to whom 
^ < Hough had become indebted for goods to the amount of 

8776 when this mortgage was given for $1,000, the defen
dant agreeing to make up the difference by furnishing 

goods, which he did.
The action was tried at the Chancery Sittings at 

Belleville in the Autumn of 1889 before Boyd, C., who 
dismissed the action, on the ground that the plaintiff, 
whom the onus was, had not satisfactorily established that 
Hough at the time he made the mortgage was in insolvent 
circumstances.

The plaintiff moved before the Divisional Court at the 
Hilary Sittings, 1890, to;set aside this judgment and to 
enter judgment for the plaintiff.

February 12, 1890. The motion was 
Armour, C. J., and Falconbridqe, J.
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[CHANCERY DIVISION.]

Lincoln Paper Mills Company y. The St.
Niagara' Central Railwa6t Company.

bi|
inThe

ÜATlfARINES AND tb

18Hailum,* and Railway Campanie»-Default in payment of'Xmpen»atxon 
money»—Rvjht» "J land-owner»—Injunction—Order for pt*»e»»wn 
Vendor'» lien—Order for »a le— Remédie».

obtained for the same, although it E entered into posaeaaion and was 
operating ita railway over the lan.Vs, the land-ownera were ej,titled to 
an order declaring them tv have b vendors lien on the lands foi the 
amount, w ith such provisions as wfere necessary to realize by mea s of 
it sale; but they were not entitled to an injunction to restrain the 
defendants from operating the railway on the lands, nor to an order for

fch

me
alb

juo
1

in I

wV* HT. C„, » Ch. D. 57,.
I Ally

ÿstinguished. for
posi

This ivas n motion for an injunctionWd an order for pos- 
‘ 'in this action, which

theStatement.
Tsession made after judgment obtaine 

was brought by the Lincoln Paper Mills Company against 
the above railway company to recovér payment of 
of $1252.08 and interest from April 5th, 1889, the balance 
of compensation dim to them from the defendants under 
the terms of a certain award made under the Railway Act, 
(and in accordance with the terms of an agreement made 
between the plaintiffs and the defendants, dated September 
27th, 1889,) bearing date January 26th, 1888, in favour of 
the plaintiffs, and against the defendants, in regard to 
certain lands taken by the defendants for their railway 
from the plaintiffs as well as in regard to compensation 
due the plaintiffs from the defendants for injuriously 
affecting certain other lands of the plaintiffs ; and in default 
the plaintiffs prayed that the defendants might be ordered 
to yield up and deliver to the plaintiffs peaceable possession, 
together with the legal estate of the land so expropriated 
by them, and in which their track at the time enaction 
brought was, and on which track the defendants ivere 

operating their railway.
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The judgment was in favour, of th 
for SI 408 in addition to the $1200 th 
posited by the defendants and 
the amount due for compensation.

The award itself, which 
was for $1500.
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Centitled to is the declaration of a vendors 

or decreetiffs are now
lien and the usual remedy for it, the judgment 
for sale of the property : Slater v. Canada Central R. ». 
Co 25 Gr. 363. The lien is the only remedy that can 
hail." The English cases all point in the same direction- 
What the plaintiffs want is really a rescission of the con 
tract, but this they cannot have : Kerr on Injunctions, 3rd 
ed. p. 155. There was here a substantial part payment : 
Capps v. Norwich and Spalding R. W. Co., 9 Jur. N. S. 
635. The Allgood Case is a peculiar one. All the cases 
down to the year 1880 are collected in the Law Reports 
Digest 1865 to 1880, p: 2161, under the heading “ Lands 
Clauses Act. Vendor's Lien.” See also Lycett v. Stafford 
and Uttoxeter R. W. Co., 13 Eq. 261. All that can now he 
given is a declaration of lien, an order for payment by a 
certain day, and in default of payment a sale of the lands, 
and application of the purchase money, and in case of a 
deficit, execution against the defendants, or in case of a 
surplus, payment of such surplus to the defendants.

UcGlive, contra. This case differs from the Slater Cam, 
supra, for there it does not appear that the land would not 
bring the money on sale: Wing v. Tottenham. &c., R. W. 
Co., L. R. 3 Ch. 740; Heriot v. London, Chatham, and 
Dover R. W. Co., 16 L.T. N. S. 473.

Argument. g
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I
the«
this
fact
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February 11th, 1890. Ferguson, J.

same, is tor 
entitled to a lien

The motion, as shewn by thenoti.ee of the 
order declaring that the plaintiffs

the lands in respect of the balance of the purchase 
interest and costs due thereon under the judgment 

November 30th, last, which is the sum of

and
S,

upon 
money,
pronounced on
$1408, and for an injunction restraining the defendants 
from running or causing or permitting to be run on the 
lands in question, or any part thereof, any tram, engine, 
carriage, &c., and from continuing or being in possession of 
or using the lands or any part thereof until further order, 
and that the plaintiffs may be put into possession, &c. The

subj 
then 
R. I 
that 
case 
case 
setth 
part;
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...v
paid the present controversy would 

the form as well as the 
think on this inotibn the 
matter and the rights of the parties 
the learned Judge at the trial of th 
be conceded by counsel.

Counsel for th

lor’s
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Jon- 
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end.. . Owing to

spirit of the judgment, I have I 
same jurisdiction3rd the subject 

as that possessed vby ' 
e action. This had toS. S.

ford

by a

of a 
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all the usual remedies of a vendor ujon or in respect^hi!
. 01 Unpa,d Purchase money, but he contend^ that the

plaintiffs are not entitled to the injunction asked nor to the 

possession of the lands that have been expropriated 
omis, for ctlie plaintiffs contend (according to his

the to the i-^uncti™»'-d
T, .. ' ' e ,ls the 0lder m respect to the lien
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In the course
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case ufdefaul • d ^ ^ P°8Session to ^ restored in
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parties are entitled to enforce it in the way any other £
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111be-rnforced. that is, by a sale. The Earned Judge 

bein» the proper remedy, and he 
month, or in

considerable number of 
of comparatively 

llected in the L. R Uig-i

Judgment, can
' t fVipn refers to tliat às 

F~ J pronounced a decree for payment within 
default that the land tie sold.

As to the injunction,! there is a 
in the English Reports, which 

are co.

ce
in
in
cli

are
ioicases

recent date. Many of ticsc oir.n
1805*1880, commencing it page■ «* 'colunm 210 ^ _

Cl!n4UeiUv2sSdVthat an injunction is hot the proper

remedyiasitwonMi^^^sto^hP^

had in thatm^xpre^ opinion

ins
tin
at

I

thc. jud,g;r:; r

JS2£2‘XS2Zr-'iZ:
R W Go L R. 13 Eq. 201, it is decided that the Louit
will nottin such a case grant the injunction, ^ learne,
Jud<re following Lord Justice Giflard in Munns . /
Wilt R W. Co., supra. I think I need not refer specially 
l any more of the English authorities. It see.mHo me that 
dow/to a late case, to which I will presently refer, they 

in the main, if not altogether, against the granting 
ini,motion in cases such as the present case is.

The case to which I allude is Allyood v. MtrryUnt and 
W» R. W. Co., 33 Ch. D. 571. This seems to me 
to be the authority relied upon by the plaintiffs in
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CATHARINES R.W. CO.

“Trf Y" Th° comPany h»d proved unsuc-
f 1 ™(1 an Act of Parliament had been passed authoriz- F ------ ,

mg an abandonment by the company. The company was 
in liquidation and utterly insolvent. No part of the pur
chase money had been paid, although the suits were 
menced ten years after this company had obtained p 
ion and the judgments were by consent 

It was shewn that the lands were wholly unsaleable. It 
argued by the vendors that they were dealing with 

insolvent company, and that an order for sale would put 
them to unnecessary expense, &c. The learned Judge said, 
at p. o74 : There are two remedies, the one is to force a 
sale and the other is to ask for a rescission of the contract 
and for possession.” Then, as I have said, no part of the

Ill
Ige
he

* in

of
'ely
Jig-.

R. 5
aniper 

ties, 
here 
4, is 
that 
nion 
r re- 
very 
)rder

compensation had been paid.
I may say that I do not fully understand 

Judge when he says there is nothing in the case before 
hmd Justice Giffard, HHnA* v. He of Wight II. W. Co 

414, to conflict with 
Lord Justice Giffard did

the learned

the what he was stating.
, .. , say. nt P- 419, “ I shall in this

discharge the order for an injunction, which I consider 
inconsistent with the authorities, and in 
inconsistent with principle.”
I th'rr ïCe,!-îeW" that the Rendants are insolvent, 

think he plaintiffs cannot m the face of what appears
and has heretofore appeared, say that the land is valueless 
and, as will readily be seen, there 
ences

nary, 
ower 
c two 
llow- 
rxetev 
Court 
art led 
de of 
icially 
e that 
ey are

some measure

, . ,* many other differ-
a w Co tTsn‘raml Al'aood v-Mm-y^ 

: , : „ Co-’ 33 Ul' D- °71. In my opinion the great
weight of recent English authority is against the granting
l a h JU °r the °rdCr *"orpossession that is asked 
■at the case in our own Court, reported in 25 Gr„ before

1 k‘Y Wlth this wei8ht «f authority, and I 
think that the case Allgood v. Merrybent, Ac., Co., is distin-

it and 
bo me 
regard 
in and 
erially 
î price however, conceded and I think rightly so, that the plaintiffs
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titled to the order declaring their lien as they ask.

and it may contain all such provtsmns
sale of the lands, the 

month. 1 think it proper

Ï Judgment are en
PerguBonTJ. This order may go

as are .necessary

precluded or be m W^^hould a different con-
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,sk.

[CHANCERY DIVISION.]

Re Iron Clay Brick Manufacturing Comp 

Turner’s Case.

-«■ & o. ch. "m, tc:s^-g!TS jss™rS)r0‘™‘<‘u‘‘m,u

[he

ANYper
Mid

ion-
be

ing
;on-

hir„tn:^.rntLpr„PrvTiiiehaving * "■»> =*==utm„
chased the atPaTle%; mort ”PU”y "8 h-good faith, pur- 
«8,400, and sold it m th„ folfajg ytK r-“'“l0 f°r

honeHt.TfSÎZZdt"Csto\trM "U ""r°h"“ fOT •»
able for any profit received on a I th . ï“mP“"y >"'< «as account-

E,rrti;:s
^r^^AiWvi. 77777
ISt: 183mlZ,,PrA0t’ ,‘h" Ontario wtd?ng.l,!)p,A2rR I. o'

where application to°wii“Fup is”mad°mP“”rt i"C0rP0,“t«1 >" Ontario
«ir^. â“tUre8 h°Ve “ i-iodicLutKl  ̂Ckrâptay

do.
losts

aulfc
elief 4

L.

ol T appfa! fr0m a decision of the Master in
Ordinary made in the matter of the winding-up proceed 
rngs of the Iron Clay Brick Manufacturing Company* 
under circumstances sufficiently set out in the reasons of 
the learned Master, which were as follows • («)

^N-^u18(t.u,<dr;rdi

:5==EBEm-s

«8,400, he having at the .an,, time a j^gtent MdT “r PUrCh"Sl!r f°r

rr^erfr In Februiry °r ■».

(u) These reesona of the learned Maeter 
C. L. T. 461.

Statement.

are more shortly reported, »

15—VOL. XIX. O.K.
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The liquidator contends that by ,Por hi„ „„„ benefit, and

Master iu

The chief ground urged by “""“’J^tbe allowed to acquire the
ground of public policy a direct 1 reaeons that he and his
corporate property for h,s own*nefiM»r  ̂ ^
co-directors have the possession and o ^ by ïirt„é of their posi- 
their knowledge of it. situation l *, ua„ it, and if need be, to

tien as directors; and that they are
sell it, for the benefit .of the s^eholder.. fmm purchasing

There is no statutory law p polling such purchases is a rule of
property of their ^LÎLx"ri“-aw of? public policy, 

equity, classed by jurists an of exact definition, but I think
The law of public policy is no P ^ rule morally sanctioned, or

it may come within Austin s re ere ^ may become binding if
a rule of positive or actual m „ converted into a law after the
affirmed by legislative action , d law emanating from custom,
judicial fashion." » « •0m"^™tabliehed by the judicial process 

or jus iiiorilMS comtitutim, K a aitive law than if it were

..^SSSSSS^j-ssssSS
i'll, ....... I .1 dirai™ Vi - '"riv'd

that of “ trustees,” “ qmisi trustees, ^ inland H. W. Co. v. 
As said by Lord, Itomilly, ■ “ directors are persons selected to
Hudson, 16 Beav. 485, at p. 491, . flt of tlle shareholders ; it
manage the affairs of the company « * their duty to perform
is an office of trust, wlucli if they undertake, ^ ^ o/ Coal 
fully and entirely. Sir George esse ' . “Directors have sometimes

.......... . ' 10 C . "u diTnoTmuA rtt“w'hathyo«hc dî

they are really commercial men managi"g t “ g Mr Jmtice 
benefit of themselves and »f »U ‘^^Pompnnic, ,1889), also give. 
Lindley in hi, reeent work on the / ^ ar„ „ot only agent,

ïKtfsrsrs

piJudgment.
at

dii
to

pr,

the sib

"faci
the

tiie
Ii

Î

:
with
This

T1that 8

Sut
been called trustees or relief

Bowie

Mr.

purchi
Hoyle
directe

held t 
and c( 
*ud th

control, and they are 
was en 
purposes - 
lows as a necessary consequence,
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»t the expense of the company, uniVt’hey ca/atrZTh?,„b4ty"1 Æ. 

-h profits l" «fo“ tf“'te' ha™‘greedl°“1W th='" - -Wn

■ass ïïX^ïTJ'rÆï
SS£5Hi=Esd^?rr-
advantage to themselves as creditors taints the ^ •” “ ™Cflt °r
the aid of . Court of Equity to the right execution ÔÎThè'trusT
Pl-d Zctfs um,«Ï'tL„:^i”' to fid ^

SEEHE?F=^^^
- irrthf::r;/,ra

the sale, or the purchles nZk ,7’ Ïw”''     ’"ch =™‘™ts
acting. The ce,lui que true, may confi™ .lUnoT 'T Wh°™ 8“°h aS"nt is 
deems it for his interest Tim «• 8U h aales or purchases if he
-a the tru,te:;t;ruying t™tZrrt:tMfflrminne re8‘8 "ith "™.

must assume the risk of havino his P * Or8ol,m8 it to. himself,
-™, i, dissatisfied ;thL,,et"og„‘CO"traCl8 “ “
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-"s'sr.frs;Ordinary. * , . », j in uivinc judgment, the Court said .y demand a re-sale. And m gmng g and if not, then to
tor it was liia duty to prédit , • e. and ûi order
endeavour to have the property produce ^ had derive4

Aa purchaser, on the
other hand, it was hi. interest to pay as little as possible, and to usejris ^ , 

special knowledge for his own advantage. but 1
PN„ ease directly in point has been 0,ted from the W«h -p ^ _ .

Gc
th
CO
ofto the attainment of these objects to 

from the confidence reposed in him as director. in*

pai
the
pai
con

"rr* v. ,1L K -r.
effect. The defendant was the ^nmtrater of mm L ^ ^ 

declined to purchase atth”J"™, "-™ , ^lant attended the auction sale,

J
Sec

of
the

The Court
In giving judgment, the Vice-Chanc 
have caused, or even contributed to In

pinion, enough ; and the Court wdl not 
impossible task of investigating the motives

BWor said: "If his position could 
it obtaining the advantage, it is, in 

undertake the difficult and 
of the parties to the

that
transaction.”

from purchasing the trust property

the
posi
no t 
prof) 
by t 
to ol

Chancellor
within the rule prohibiting trustees 
for their own benefit.

tuMh^ttet entitled to claim » 

”7;,: the^land". -IW^d expenses properly claimable by him

‘-r r"e result, including the cost, in ~ v. 

Subsequent costs are reserved.

the case before me, andij, there 
trustee for the

as (li 
sale. 
Turn 
They 
pany, 
reth,

Turner.

November 23rdThe appeal came on for argument on 
1889, before Robertson, J.
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». Cassels, Q. G, and J). Macdonald, for Turner. We Argument, 

rely upon In re Compagnie Générale de Bellegarde,
* Ca,>e,’4 °h' ”• 471 ; 8 case which not cited in 

the Master s judgment. Turner has not got moneys of the 
company. He has not been guilty of a misfeasance or breach 
ot trust, i he case does not come within sec. 83 of the Wind- 
mg-up Act R. s. C. ch. 129, at all. But the Master is also in 
en or in holding that under no circumstances 
tor hold for his own benefit. In all

can a direc- 
sorne... . cases there is

particular circumstance. Here the circumstances 
the other way. There had been 
pany for two years, and the sale 
company itself. The sale is not attacked on any ground 

Rolnnmn, Q. G, and Le Vescomte, for the liquidator 
Section 83 covers many more things than misfeasance or 
breach of trust. Turner becomes accountable for moneys 
of the company under that section. He is responsible to 
the company for profits as director. The broad principle 
is unassailable. He was a director ; the property was the 
company’s ; he made a profit. These three things are 
undemed It comes within the broad principle. Campbell’s 
Use, 4 Ch. 1). 471, is distinguishable. The point there was 
hat there was no profit. A director is a person to whom 

the rules governing the conduct of persons in a fiduciary 
position apply. He is not technically a trustee. There is 
": case in which directors have been allowed to retain 
profits made out of the property of the company purchased 
bj them. So long as a director retains office he is subject 
to obligations. If he wished to purchase property, to pro
tect himself, he should have resigned. The duty 
director is to guard the interests of the company. His 
duty as purchaser was inconsistent with this. His duty 
as director would have been to take steps to set aside this 
sale. We may refer to Mooney v. Smith, 17 0. R. (J44.

amer s bidding at the sale would discourage bidders. 
They would think he was trying to buy it in for the com- 
pa.7;,r. conaideration is adverted to in Foxv. Mack- 
reth, W. & T. L. C. Oth ed„ vol. 1, p. 141 ; see especially

were
meeting of the com- 

broughfc on by the■ a
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of a
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Argument. pp. 176, 180, 191. Ml. 197-8. 203 207,209. The law is

Bush. 468. Also Greenlaw v. King, 3 Beav 49, 61, 
Lewin on Trusts, 8«h ed„ vol. 1. P-279 ; In re Cameron 
14 Gr 612 ■ Tn re Faure v. Electric Accumulator Co., 40 
Ch. D. 141 ; Bindley on Companies, 5th cd at p. 368 

Camels in reply. Sections 11 and 13 of R. S. 0„ 188.. 
/He mày hJ referred to as to the position of directors. 

In this particular case from 1886 the company were not a 
company. It was merely a technical directorship from 
that time out. In Twin-Lick Oil Co. v Marbury S1 U.S. 
587, the position of directors is defined. The relation of 
trustee and cestui que trust is different al oge her. A 
director can buy. though the Court may on slight grounds 
set aside the sale. All the cases say is, that his action.

will be viewed with jealousy.
Robinson, Under section 77 of the Wmdmg-up Act, 

R S. C. ch. 129, the. Master is Judge. There is no 
appeal except to the Court of Appeal. See, also, 52 Vic. 
ch. 32, (D). This answers the objection as to section ..

a
tlI
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151
up
ch.

oftM of

Isl<Robertson, J. :—December 23rd^ 1889.

This is an appeal from the report of the Master m
Ordinary adjudging that Mr. Turner is a trustee for he
company of certain lands in which the company had the 
equity of redemption, and which he purchased at a sale 

under a power contained in a mortgage; the said Turnei 
at the time of the said purchase being a director of the com- 

pany.

the
oft

1 pas
ma<
20t;
reas
Fir,
the

stated the facts set out in the on[The learned Judge 
Master's finding and continued :]

The liquidator claims that, by virtue of his position as 
director and treasurer of the company, he could not pu, 

benefit ; and that he holds the land as

the
was
tion
Actchase for his own

I
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is a trustee for the company. No imputation is made upon Judgment, 

the conduct of’the respondent, but it is alleged that he Robertson, J. 

wrongfully claims to hold the property for his own benefit 
as against the company and its creditors. The counsel for 
the liquidator contends that, on the ground of public policy, 
a director should not be allowed to acquire the corporate 
pi operty for his owlj,benefit, for the reasons that he and 
his co directors have the possession and control of that 
property and acquire their knowledge of its situation and 
advantages by virtue of their position as directors ; and 
that they are bound to use it, and, if need be, to sell it for 
the benefit of the shareholders.

See
54
In

i', $>
61;

40

*87, 
-ors. 
ot a

J.S. 
n of

Mr. 'Cassels took the objection before me that “The 
Winding-up Act,” R S. C. ch. 129, does not apply to 
joint stock company formed under “ The Ontario Joint 
Stock Companies Letters Patent Act," R S. O., 1887, ch. 
157, which is the case of this company now being wound 
up ; there being a local Winding-up Act, R. S. 0., 1887 
ch. 183, and cites the amending Act, 52 Vic. ch. 32, (D.) 
sec. 3, which declares that this Act only applies to corpor
ations incorporated by or under the authority of an Act 
°* t*le Parliament of Canada, or by or under the authority 
of any Act of the late Province of Canada, or of the Pro
vinces of Nova Scotia, New Brunswick, Prince Edward 
Island, or British Columbia, and whose incorporation and 
the affairs whereof arc subject to the Legislative authority 
of the Parliament of Canada. This amending Act, 
passed on April 16th, 1889. The order in this matter was 
made before that Act became law—namely, on February 
20th, 1889. I think, therefore, even if there were no other 
reason, the objection must fail. In Re Clarke and Union 
Fire Ins. Co., 16 A. R 161, the decision of Boyd, C., that 
the Dominion Winding-up Act is inf a vires the Domini
on Parliament, and applies to a company incorporated by 
the Provincial Legislature, was affirmed. This, however, 
was conceded by Mr. Cassels in so far as former legisla
tion was concerned, but he contended that the amending 
Act was passed to meet the case now put by him.
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Judgment The locaWAct, in my judgment, does not apply,when

' the grounds^thatiThe'compeny^s Kthe case 
here” The local Legislature having no junsd.c ion >n,

°‘ 2hnothaergronuend of appTaUs, that the Master in Ordinary 

was wrong in holding that the appellant Turner, although 
director of the company at the time of the purchase of 

the land in question, could not purchase for Ins own 
benefit; that the purchase by a director is not psr. 
nor is he trustee in the ordinary sense. There must be some- 
thin<r in the nature ot a breach of trust, and sec 83 of 
Winding-up Act, R. S. C. eh. 129, is re ared to there 

> must be°a misapplication, &=. Nor does the mer fact 
his buying make him guilty of a breach of trust. This 
company was promoted by a Mr. Von He-mrod, who had 
lands which could be utilized for making bricks, &=. The 

nany bought these lands at $500 per acre, subject to a
mortgage thereon, which the company was to assume and
nay oil out of the purchase money. Von Heimiod took 
stock for a large amount. The propriety ot the transac- 

the purchase by Turner is concerned, is not

120
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prope 
be $2. 
as for

At a special meeting of the shareholders, hold 
her 30th, 1886, at which it was concluded that the com
pany could not raise the necessary funds to meet their 
liabilities, Mr. Turner, whb was a 
notes against the company
a ta ted that he purposed entering suits against the compa y 
upon the notes held by him, and solicitors were then 
instructed by resolution to accept service of process for 
the company. The action was proceeded with, and Mr. 
Turner in due course recovered judgment, and’placed Ji. /« 

. against goods and lands in the hands of the sheriff, 
and was proceeding to sell the equity of redemption of the
company in the lands, but at the request of the directors

on Novem-

liolder of promissory 
for a considerable amount,
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he permitted the sale to stand 
order

1n
. over .from time to time in -Judgment

to give the company another opportunity to raise the r — , 
money to pay his claim, in which however the company '
Med. And these circumstances are urged to shew that 
Mr. Turner acted in good faith in Ids endeavour to assist
the company.

After this, the mortgagees took steps to realize on their 
mortgage, and Mr. Turner thereupon allowed his fi fa 
lands to stand again at the request of the company, the 
property being sold under the power contained in their 
mortgage on July 2nd, 1888. It is admitted that every 
lung was done on the part of the mortgagees to get the 
lgliest puce ; and the -Master has so found. Mr. Turner 

a ns mortgage sale became the purchaser at about $8,400
about 83400 d“ n ■' #23>00°: hie was lor
about 83,400, and l„s mortgage claim about $0,000, so that
he got the property for the
and his own claim.

Mr Cassek, also contended that If it can be satisfactorily 
established that the property when purchased by Mr 

urner, brought its then full market value, the claim of 
the liquidator must fail ; and in order 

■ fact, there should be a reference back.
I will consider this last contention first; and in doing

SO, it is only necessary to refer to a very late case, which in
J“dgmen‘:not “"'y covcra ‘his point, but goes to main- 

am the position taken by ,the Master on the general nues-
^r'23 'q A<B "l) Rudoie'» Railway Lamp and Lighting 
, ,7V U -i08' the Court of Appeal in England
decided that a gift by a promoter of a company to a direc
tor, under the circumstances therein mentioned, must be 
c ounted for by the director to the company, and the com 

pony has the option of diming the thing given or its 
highest value whilst held Q the director. Applying that 
case to tins the company now say the highest laie of this

Sn ood Mr' Tur"er’s hands, is found to:sntr2XX‘l
16—VOL XIX. O.H
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Judgment can do 80, and, thereiOTë\there need be no,reference back 
Robertaîm, J. to ascertain what the value was at the time of purchase .

by Mr. Turner. ,.
Then as to the objection that Mr. Turner although a 

director at.the time of the purchase, was not a trustee, 
and that there must be something done in the nature ot 
bread, of trust, a misapplication, or a retention in his own 

, hands of the moneys or property of the company within 
the purview of the 83rd sec. of the Winding-up Act, to 
make him answerable, &e. That section of the statute 
declares, “When, in the course of the winding-up ot the 
business of a company under this Act, it appears that any 
past or present director, manager, &c„ of such company 
has misapplied or retained in his hands, or become liable or 
accountable for any moneys of the company, or been 
guilty of any misfeasance, or breach of trust in relation to 

/he company, the Court may, on the application of any 
/liquidator, &c, * * examine into the conduct of such

director, &c, and compel him to repay any moneys so 
misapplied or retained, or for which he has become liable 
or accountable, &c., or to contribute such sum of money to 
the assets, of the company by, way of compensation m 
respect to such misapplication, retention, misfeasance, or 
breach of trust, as the Court thinks fit'.

Now it is contended on the part of the liquidator that 
in this case, by reason of Mr. Turner having become 
the purchaser of the lands in question, which certainly 
were the lands, of the company subject to the mortgage, 
he Mr. Turner, then being a director of the company, has 
become liable or accountable for whatever profits he may 
have received on a sale by him of these lands ; and that

or to account for 
of a
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by reason of his refusing to pay over 
such profits, he has been properly adjudged guilty 
“ breach of trust,” and after full consideration of ■ the 

think that contention is well supported, arid ispoint, I 
within the 83rd section.

As to whether Mr. Turner is a trustee in the ordinary 
legal acceptation of the term, this is to my mind of little 

Learned Judges before this have treated ofconsequence.

'■i

Bü

v
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that in

OL.
manufacturing co. 123:

ack trustee or „n V P°td *“* but ^her he was a JuWT~ 
trustee or an agent, or whatever it may please any one to™
call the Bp,t,on occupied by Mr. Turner in this company ''J'

incumbent16 T direCt°r’ *nd hi'S dut? as sucl> ™de U * 
ledge™ ? ’ u glVe hiS Whole ability'busine® know.
lge: ®xert,0D. and attention, to the best interests of the 
hareho ders who had placed him in that position, when 

these interests were involved ; and it was incumbent 
him to assume

h a
itee, 
)£ a 
nvn 
bhin 

to 
fcute

. _ . , upon
no part which would be inconsistent with 

p per, free, and independent discharge of his ddties in 
that respect; he could not. serve two masters-himself 
individually or personally, and the shareholders of the 
company whose agent he was-the interest of the ohe 
and his duty to the company or its shareholders were 

Ind ti,atDgf T a,‘h0ush 1 have not the slightest doubt,ami that fact ,s admitted on all sides, that so far as Mr 
lurners own mmd was concerned, he acted in perfect good 
faith, and he had no idea that he was in any way infringing 
upon the rights of others; yet the very fact of Ids appear 
mg as a bidder at the sale, the public knowing that he 
duector of the company whose lands 
have the

a

the
any 
>any 
le or 
been 
in to 
any

iable 
ey to 
an in 
ce, or

was a
. were being sold, would

.mod fa dampmLg the biddi,,fr and the chances of
good fair price being obtained

that fact, and in that greatly lessened by 
respect there was a breach of trust 

No one standing or occupying a fiduciary relationship 
h permitted to do an act on his own personal behalf 
winch might or could be construed to be inconsistent with 
the fiduciary character which he held at the time
H, T n,0t over-|o*ed the case cited, and relied upon by 

l. Cassela : In re Compagne Générale de BelLrade 
Campbell 8 Case 4 Ch. D. 471 ; but I do not think ft an-’

time Z ZmC,P ?’ Ln°r C°Uld 1 give effect t0 it even if I ght it could be so construed, against all the other 
ça-"» which ore to be, found in the books and cited by Mr 
R mson, which meet the facts, circumstances, and prin- 

pies involved m the case now before me. I am, there
to, e, of opinion that the Master in Ordinan
ce appeal must be dismissed with

can
come
ainly
-gage,
f, has

l that 
nt for 

of a 
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linary 
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was right, and J'
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[QUEEN’S BENCH DIVISION.]

Brooke et al. v. Brown.

Trusts titid trustees-Provmom o/ wiU-Ituplied power, of trustee,- 
Reasonable MUing ktm-SpeciJUs performance of agreement for.

' n

The plaintiff! were trustee» under a will, holding the legal estate in the 
property devised and bequeathed, in trust to maintain themselves and 
then- children, with remainder over to the children upon the death of 
timmseRes; with p„we%, absolutely convey the property and to

The plaintiff» made an agreement fora building lease to ‘he defendant 
of part of the trust estate for twenty-one years, with a provision for 

npeusation to the defendant at the end of the term for hi, improve, 
mentsi and the draft lease settled provided that the plaintiffs should at 
the end of the term pay for such improvements or renew the lease for a

aÎMÏh^tW^vîS' oUh^gremnent and lease were reasonable, and 
"hound the trust estate, and that the plaintiffs were entitled to specific

s

/
r

performance.

action brought to compel the defendant 
specifically to perforin the following agreement

.. i hereby agree to lease from John Edmund Brooke and 
Betsey Johnston Brooke (the plaintiffs), of the town of 
Chatham, in the county of Kent, trustees under the will of 
Daniel Brooke, senior, formerly of Toronto, deceased, the 

numbers 16, 18, and 20

This was anStatement.

premises at present known 
Adelaide street west, Toronto, lately occupied by Barnes 
Bros, as livery and sale stables, for a term of twenty-one 
years, yielding and paying yearly the sum of SI,425 and 
all taxes for the first ten years, and the sum of 81,800
yearly and all taxes for the remaining eleven years : the 
premises to be put in a fair state of repair, so as to make 
them wind and water tight : the above named trustees to 
furnish the lumber and to pay for one-half the labour, and 
I to pay for the other half of the labour. I also agree 
within three or four years from the date of my lease to 

to he erected on the said premises good anderect or cause
substantial brick stables to cost not less than $8,000. 1 he
lease to contain the ordinary statutory covenants and a 
clause for the disposition of the said buildings at a valua-
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The trial of the action was begun at the assizes at 

a jury m ™ ‘‘° autumn oi ltl89> before Rose, J., without 

The material parts of the will \
were as follows: “I will, 

. , „ unt0 '"T son John Edmund Brooke
and Betsey Johnston Brooke, his wife, all my estate 

as well as personal « * to have and to hold the 
same to said John Edmund Brooke and his wife, Betsey 
Johnston Brooke, and to the survivor of them to, for with 
and upon the uses, trusts, limitations, provisoes, powers' 
conditions, and limitations hereinafter provided and ex
pressed ol and concerning the same, that is to say: in the 
s Çand for tl,e s"PI’0't and maintenance of the
a d John Edmund Brooke and his wife • • during their

joint lives and during the life of the survivor of them- 
econdiy for the support, education, and maintenance of 
2 ™ 0f, the 6aid Jolln Edmund Brooke and Betsey

as may survive them

xix.j BROOKE V. BROWN.

tion to be decided by arbitration at the end of the term." Statement. 
This was dated the Gth October, 1888, and was signed by 
Charles Brown, the defendant, and by the trustees.

A lease was settled between

12S

the parties pursuant to 
agreement, which provided that the lessors, as trustees, 

should have the option at the end of the first term of 
twenty-one years of paying for the buildings 
mg the ease for the further term of twenty-one years, at 
&1 ° IC ^ arbitration. A covenant by the
plaintiffs, as trustees, for quiet enjoyment was inserted.

It was agreed that if the plaintiffs had the 
the defendant denied) to make such an agreement and 
lease, and if the defendant was bound to specifically per
form the agreement, the lease should bo 
settled.

the

or renew-

power (which

J
in the terms as

The defendant set up that the plaintiffs had not the 
power as trustees under the will of Daniel Brooke, senior 
to make the agreement or lease.

t
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or tand the heirs of the bodies lawfully begotten of such 

may not survive, forever: provided the said John Edmund 
Brooke and Betsey Johnson Brooke, or the survivor of 
them, shall not by any instrument or instruments under 
their’ hands and seals, or the hand and seal of such sur
vivor, make any other distribution of the same between 
their said children and their said heirs except as they 
hereinafter empowered to do * * * and I hereby em-

the said John Edmund Brooke and his wife, Betsey

asStatement.
wht

It
tern
such
prop
prop
built
made

a n

PowerJohnston Brooke, jointly during their joint lives, but 
either of them, * * * any or all of the said lands
and tenements, mortgages, and all other securities to sell, 
convey, and absolutely dispose of, and for that purpose any 
deed or deeds to execute, sign, seal, and deliver, and any 
mortgage or mortgages or other securities to accept and 
take, securing the purchase money or any part thereof, at 
such time or times as they * " may think lit, and to
stand possessed of the- said proceeds of such sale or sales 

and conditions as herein-

not
Ul

argue
1889.

Ml
the d 
make 
and tl 
value 
are tri 
for th 
preser 
of the 
as best 
trusts, 
of the 
to the 
out the 
power 
altering 
death,i 
estate ; 
trustee* 
as woul 
due ma 
owner 
power si

* This 
A. R. 98.

to and upon the same trusts, uses, 
before provided with respect to my bequest to them.
And I hereby further empower my son John Edmund 
Brooke and his wife, Betsey Johnston Brooke, during their 
joint lives or the survivor of them, by instrument under 
their hands and seals irrevocable, to take effect after their 
death, or sooner if they shall think fit, to divide said real 
and personal estate or the proceeds thereof * be-

theirsaid children and their said heirs, if any, in

1■' ?

;

ii
tween
such manner and in such proportion as to them may seem 
fit, or to exclude any of them entirely from any benefit or

fit so to do, or in theany portion thereof, if they shall 
meantime by any such instrument to convey

to any of them by way of advancement any portion 
to become theirs absolutely from thenceforth

ace
and make

over
of the same,
forever: provided always that nothing herein contained 
shall be construed to allow the said John Edmund Brooke 
and his said wife or either of them to mortgage or create 
any lien on any part of the said bequest to them, or in any 
way incumber the same by debts, either already contracted
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or to be contracted by th 
whatsoever.”*
tenLTf t6""1’ and DOt d6nied >>y‘he defendant, that th
uch as L ,Tement an<J 'eaSe Were reasonable, and 

such as » prudent owner would make of similarly situated

made aLT W ^rly “mi, %£££** ^

^TXztz^z:: jcTz elzzz:,

OL. BROOK ti V. BROWN.
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as either of them, in any way Statement.
nd
of

':ler

ien
are

sey
not
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and thaï th?reemTt0r ^ that the term is too Ion!;

EEE5EtE-=o™L2eeep:::rdt«::::ge,the eatate ^wives
to the duty to oht • ^ meS 18 a ne°essary adjunct
out t e tr sto it! a"1DCOme f0‘"the PurI,oso of carrying
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Power should be held to be incident
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same will that was in question in Fiskenïted v. Brooke, 4
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i„, th“r.î"“» •“ '■•-““•'““J»

•ma other surrounding circumstances, also the rent «h
the property now is, be obtained, and he income 

which may be derived under the agreement and proposed 
lease and the reasonableness or unreasonableness of the
trustees in making the proposed lease m «>e wterest »f Æ 

present ccstuis ^J made similar

Si property, and the proposed lease is shewn 

1 be alike advantageous to the present recipients of the 
income and to the future owners ; it will best conduce to 
the proper support and maintenance of the beneficiaries 

V F 1 the Will and will also make the estate 
mT hîTfor those who may afterwards be entitled, than if 
part'of the estate is now taken to erect buildings ; a tenant 
would not enter into binding covenants and pay large rents 
unless he secured a long term ; the agreement is therefore 

reasonable one and such, no doubt, as the testator con
templated; and it is not inconsistent with any
the will Sec Sheehy v. Lord Mvskerry, 1 H. L. Cas. o7h. 
A°trustee who has the management of property may 
want any reasonable lease unless expressly or impliedly 
entrained: Underhill's Law of Trusts and Trustees Jrd e . 

_ 3UH ■ Hill on Trustees, 482 ; In re Cross, 27 Beav. 5J2 
Trustees having a general power of superintendence and 
management, and a duty to repair, will be allowed sums ex- 

Td in erecting and repairing buildings : Lewin on 
Trusts 8th ed., pp. 576 and 595; Bowes v. Strathmore 8 Jur 
92 It must therefore be within the powers o the plaintif!
9 reasonable lease providing for the erection of
1 nildimrs- and under the circumstances this is a reasonable 
Ïl HÙ » Trustees, «8, . «6

Trusts 2 Ch. D. 185; Greason v. Keteltas, 17 N Y. 4J1.
Morson forthe defendant. We have no Settled Estate 

Act such as exists in England. Before that Act in England,

t;
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trustees

BKOUKE V. BROWN. 129
not Rive a building lease without express Argument.

.......power was so doubtful that the lease would nothe forced 
upon a„ unwilling lessee. The Court (independent,; of ^ 

statute) would not authorize trustees for infants to grant 
benn‘fit1"ftieaSetalfch0Ugh the W would he for the
The Court ‘Î mtT '/00d V' PaUm- 10 B«v. 541 

Court also refused to give authority to trustees to
grant leases of real estate fora term no^ eLeeding ten

years . In re Maw's Trusts, L. R. 12 Eq. 124 Express

SkLvTS ng 0n the "maindermen :
' J v' Lord Mwterry, 1 H. L. Cas. 57ti • Mostun v 

^caster, 28 Ch 11.583. By this will power to seiÎf ex-'

LpliedS'VZ’ and tlrre/0re a P°wur tu lease should not he 
“P ■ Amn* V' J«**>*. » Sim. 217. Express power 

must be given to trustees to enable them to make leases 
for ong terms : Hill v. Hill, 6 Sim. ,3ti ; Hukeof l^Z 

Ibercorn, 1 My. & Or. 312; and the tenanis for life
:rzr t668 power create ^ ti-e

Pa^ fol.‘he building at the end of the term) a burden 
up.m the inheritance which the remaindermen must pay 
ott To grant a decree for specific performance against 
the defendant would subject him to an action by the 

y'f ÎM<r“s<cn< “P°n ‘he death of the trustees.
Id TP y- ,Thi8 iS Mt “ simPk of tenant 

> and remainderman, where the former cannot for 
os own benefit incumber the latter’s estate Hem the
terestTboatheo0fletrnt,'°1 ^ lifetime ot ^

°f. tha.P,es6nt beneficiaries and the future 
î . 16 P a,ntiffa under their express powers can
epnve any child or cestui qy trust of all interest in re

v. >
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children. The American more ...
applicable to the circumstances of a new county, but even 
the English decisiôns are not contrary to the plamt.ffs 

contention. I refer particularly «mfmanaire-
N Y 491. already cited, whereAe general power of manae
ment given to trustees was hefd to authorize a lease by them 
for twenty-one years, with a-fcovenant to renew or to pay for 
*"... ytn Mp ''erected by the lessee such sum as two 
: X X mightthen fix ; and to the language^ 

Pmtt J 7p. 501: "Indeed, it seems to me, ,f the 
trustees hid showed the property . . to have renamed
vacant fÛ unproductive, subject annually to the enormous
ties/ they might well have been chargeable with
ta-xes/ . > wh.ch they had assumed ,n
acoépting the trust. They would have been more culpable
X the unprofitable servant, whohid the talent entrusted 

O him in a napkin, for in that case no expense wonU be

nCUrr&My ÎoUt w'^heTd that a trustee to manage and 

pply the rents of an estate might make a lease for ten 
years, and that case was followed in Fdzpatrwk ^ Far- 
X n T R Tv 35 in which it was said, at p. 53, (Uis- 
tinguishing Wood v. PaUeson and In re ShxuFs Trusta) 
.that a trustee without express power might make ajear ) 
or other reasonable letting of tenantable land. The, Lo.d 
Chancellor in Attorney-General v. Owen, 10 Ves_ at p. 560, 
(shews that the power of a trustee (apart from h,a express 
authority) depends upon the reasonableness of the lease, 
and says that the ordinary husbandry lease ,s for twen >- 
one years, and building leases are sometimes made for 
sixty or ninety years, at a rent increasing from time 
time I therefore submit that the plaintiffs have ample 

to make such a reasonable lease as that in question, 
entitled to have the lease executed 

Robertson v.

130
than the English cases are

Argument.

B: to Greason v. Keteltas, 17■
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Judgment was given at the conclusion of the argument. 

Rose, J.-.~

131ve
Judgment.ill

.[s'
17
;e-
im

Held that power to manage the testator’s property 
necessarily arose from the vesting of the legal estate in the 
trustees with directions to apply the proceeds 
therefrom as is in the will provided ; that for the

;

or incomewo
of management of the estate it was necessary to make"r!2n- 

able leases, and the authority to do so must be implied 
particularly as such authority was not inconsistent with 
any provision in the will; that in ascertaining what was 
reasonable, a reference to the circumstances of each case 
was indispensable; that the terms of the agreement and 
lease in question were under the circumstances of this 
case, reasonable; that the trustees (the plaintiffs) had 
power to make such an agreement and lease, and in so 
doing to bind the trust estate ; and that the defendant also 
was bound thereby, and should specifically perform the 
agreement.
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The judgment of the Court as setîleffwas as follows :
1. It is declared and adjudged thatsbhe plaintiffs as 

trustees have the right and power under the will in the 
pleadings set out to make, execute, and carry out the 
agreement in the pleadings mentioned and set forth and 
the lease thereby agreed to be made ; and that said agree
ment is valid and binding upon the parties hereto and the 
estate held and represented by the plaintiffs.

2. It is further declared and adjudged that the plaintiffs 
are entitled to specific performance by the defendant of 
the said agreement, and the defendant is hereby ordered 
and adjudged to specifically perform the same, and to exe
cute and deliver to the plaintiffs forthwith the lease 
referred to m the statement of claim and tendered by the 
plaintiffs to the defendant.

3 And it is further ordered and adjudged that the dé
codant do pay to the plaintiffs their costs of and incidental 

to this action forthwith after the taxatio^thereof

'
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1

COMMON PLEAS DIVISION.

The South Norfolk Railway Company. . PMason v. t<

ÉEEE5EEB=:H5ÏB
of the land.

U)

in

i wl

. i"“i,y thc “t?

Held therefore that the damages here were not properly oBBebecd, and a 
new trial was directed.

Semblr that the damages for injury
vendor : and leave was given to add hlm, “ *

The position of a vendee uu 1er a contract for sale ot land

ages, on proof of 
session ; but

cai
0.

buto the reversion belonged to the 
laintiff.

considered.
J

Apaction tried before Street, J., and a jury,This was an 
at Simcoe, at the Fall Assizes of 1889.

The action was" for consequential damages occasioned 
pany building its road in front of 

pied by the plaintiff, and interfering with

Statement.

plei
by the defendant com 
the premises occu 
the way of access thereto.

The jury assessed the damages at $175, evidently treat
ing the plaintiff as entitled to the whole estate in the land, 
and the injury as permanent, reducing the value of the

1
the
waj
of t
mat
and

A motion was made to the Divisional Court to set aside 
the judgment entered for the plaintiff, and to enter judg

ment for the defendants.

for
has

W
prov
appl
geste
been
sary
protc

In Michaelmas Sittings, 1889, E. D. Armour, supported 

the motion.
Robb, contra. .
The authorities cited sufficiently appear from the judg-
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December 21, 1889. Hose, J.
133

J udgment.

T he plaintiff was in possession under an oral contract of
. purchase from one Dr. Hayes. The consideration was $450

to be paid in bricks, which were to be delivered as de
manded by the vendor. Bricks to the value of $100 
understand the evidence, had been demanded 
and so 
in default.

as I
and delivered 

we must treat the plaintiff as in possession, and notiich

The sole point raised by the defendants’ 
whether the plaintiff not having the leoal 
recover.

It has been held that

the counsel is, 
estate couldthe

a person having an equitable title
nanpr™VC-r-P0S'SeSsi°n °f land: T,iorne v- Wtiams, 13 
u K 5,‘. °70; Heenan v. Hecnan, 3 0. L. T. 163.

But here something more is sought, not only possession, 
hut the amount representing the diminution in value bv 
reason of the obstruction. 3

1 think the effect of West v. Corporation ofParkdale, 12 
App. Gas. 602, at p. 614, is, that the company must be 
treated as trespassers; not having made compensation piior 
to doing the work.it cannot justify the acts complained of bv 
pleadmg the statutory authority of the railway companies

If so, then can the amount sought to be recovered or 
the mode of recovering it be governed at all by the Rail-

A=‘ l Probab,y not- If it could then, under sec. 92 
of the Railway Act of 1888, the company was required to 
make “ full compensation" * * to all parties interested," 

both the plaintiff and his vendor would be interested 
fol- until the purchase money has been paid, the vendor 
has really a greater interest in the land than the plaintiff.

While, if the company is precluded from setting up the 
provisions of the Act, it is difficult to see how sec. 92 
applies : the language of Lord Macnaghten, at. d 616, sug
gests if it does not declare that even after theVork has 
been commenced the company may take thejjiieps neces
sary to have compensation assessed, for he speaks of the 
protection which must be afforded if th
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the matter in train for the assessment of

XI)134

Judgment, willing t^Jput 

Rose, J.

indebted to my learned brother Street for reference to the 
Watson, L. R. 4 C. P. 434, 460, and 

Lysaght v. Edwards, 2 Ch. D. 499, where 
ing and instructive discussions as to the interest of a vendee 
of land under a contract of purchase.

In both cases Wall v. Bright,1 Jnc. & W. 494, is treated as 
oood law. There we find such expressions as follow : It is 
« i„ equity no longer his," : “ he (the vendor) “ is considered 

tructively to be a trustee of the estate for the purchaser, 
and the latter as a trustee of the purchase money 

“ Before it is known whether the agreement 
“ is not even in the

the
lav
givof Trotter v.cases

most interest- p. -
4

: : doui
Eqi
dor
pun
Coufor him.”

will be performed, he ” (the vendor) 
situation of a constructive trustee ; he is only a trustee sub 
modo and provided nothing happens to prevent it. It 
may turn out that the title is not good, or the purchaser 
may be unable to pay ; he may become bankrupt, then 
the contract is not performed, and the vendor again be- 

the absolute owner ; here he differs from a naked 
who can never be beneficially entitled. We must not

The

not i

II
prott
intei
The
sistei 
vend 
of tin 
inter 
propi

comes 
trustee,
therefore pursue the analogy between them too far. 
agreement is not for all purposes considered to be completed. 
Thus, the purchaser is not entitled to possession, unless 
stipulated for ; and if he should take possession, it would be 
a waiver of any of the objections to the title ; the vendor 
has a right to retain the estate in the meantime, liable to 
account if the purchase is completed, but not otherwise. 
Till then, it is uncertain whether he may not again became 
the sole owner ; the ownership of the purchaser is inclkatc 
and imperfect ; it is in the way to pass, but it has not yet

' Bovin, C. J., adds, at p. 460 of L. R. 4 C. P.: “And though 
the general doctrine of courts of equity may be as stated by 
the learned counsel.it falls far short of shewing that the 
purchaser has an equitable estate, as distinguished front 

an equitable interest.”
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In Lysaght v. Edwards, Jessel, M. R., at p. 504, com- Judgment, 
ments on Wall v. Bright, premising by saying that he 
thought it was impossible for him to say it was not 
law. It would be necessary to extract very fully to fairly 
give the effect of what the learned Judge then said, at 
p. 508, but I will quote the following citation by the 
Master of the Rolls, from Lord Cairns’s judgment in Shaw 
v. Foster, L. R, 5 H. L. 321, at p. 338. “Under these 
circumstances I apprehend there cannot be the slightest 
doubt of the relation subsisting in the eye of a Court of 
Equity between the vendor and the purchaser. The ven
dor was a trustee of the property for the purchaser '; the 
purchaser was the real beneficial owner in the eye of a 
Court of Equity of the property subject only to this obser
vation, that the vendor, whom I have called the trustee, 
not a mere dormant trustee, he was a trustee having a per
sonal and substantial interest in the property, a right to 
protect that interest, and an active wight to assert that 
interest if anything should be done in derogation of itf 
The relation, therefore; of trustee and cestui que trust sub
sisted, but subsisted subject to the paramount right of the 
vendor and trustee to protect his o m interest as vendor 
of the property." The Master of the Rolls adding “ That 
interest being, as I said before, a charge or ljgp upon the 
property for the amount of the purchase 

The vendor in this

Rose, J.

>

3 ||
i

r
t

b
t

d ;
)t
10

d.
89'

mone’
36 has therefore in him the legal 

estate and a substantial interest in the property, and an 
active right to assert that interest, if anything should be 
done in derogation of it ; and, it seems to me, that any act 
which would lessen the value of the property would be in 
derogation of the vendor’s right by lessening the value of 
his security, i.e., of property on which he has his lien.

The vendee, the plaintiff, is not entitled to a conveyance, 
may never become entitled ; may become bankrupt and 
unable to complete the purchase. *]

In VaUance v. Savage, 7 Bing. 595, Tindal, C.J., .said, at p.
“It has been objected that Sarah Pell was not tenant 

to the plaintiff, but to James Vallance ; and, consequently,
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Judgment, that the plaintiff had not the reversionary interest set forth 

in the declaration. The evidence was, that John Vallance 
the plaintiff was a trustee; that James Vallante was his 
cestui que trust,and had let the premises in question to Sarah 
Pell, from whom he received the rent. It was therefore the 
simple case of trustee and cestui que trust. The legal in
terest is in the trustee ; actions must he brought by him ;, 
the cestui que trust has no interest in law; if he enters, his 
possession is considered the possession of the trustee : and 
any disposition made.by him and adopted by the trustee 
is considered the disposition of the trustee, thç cestui qm 
trust only possessing the property in the right of the trustee.

* * Even in the case of mortgagor and mortgagee, 
whose interests are adverse, acts of the mortgagor assented 
to by the mortgagee are considered as acts of the mort
gagee. By the stronger reason, therefore, the act of the 
cestui que trust, whose interest is under'the trustee, must, 
if known and not repudiated, be considered the act of the 
trustee.”

THE ONTARIO RVM

Rose, J.

Is not the position of vendor and vendee somewhat 
similar until the purchase money has been paid, and all 
acts done by the vendee to entitle him to a conveyance of 
the land at which time the vendor becomes a bare trustee ?

If the vendee enter into possession under his contract 
with the vendor, is he not a tenant whose possession 
be determined at the will of his vendor so 
purchase money becomes in arrear, or any other act is done 
disentitling bin* to retain possession ? Is not his posses
sion the possession of the vendor, the holder of the legal 
estate, and must he not defend his possession under the 
title of his vendor >

So far as his possession is concèfnüd, if a trespasser inter
feres with it he may obtain such damages as he sustains 
by reason of interference with his right of possession, but 
if the property is injured by permanent acts, i so that its 
value would be lessened, afs, for instance, by cutting down 
timber, crying augryjidil, building walls acrosslways of 

flooding by turning the
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rth courses of streams, would not the vendor, in whom is the Judgment. 

) estato'be ln a position to assert his “ paramount right
of the vendor and trustee to protect his own interest?”

I am not overlooking Baker v. Mills, 11 O. R. 253, where 
it was held that an heir-at-law or devisee cannot maintain 
trespass before entry,, nor Western Bank of Canada v.
Greey, 12 0. R. pp. 70-7, where it was held that “ a mort
gagee not in possession, or a landlord after the end of a 
lease, or heir or lessee or assignee of lessee cannot maintain 
trespass before entry.”

But I think I. am not here bound to / determine 
whether a vendee upon the facts of this case.çan maintain ■ 
an action for permanent injury to the freehold, for it 
seems to me that, as I have indicated upon the author
ity of West v. Corporation of Parkdale, 12 App.Cas. 602, the 
defendant company being a trespasser, and unable to plead 
the statute, it must be treated as any other trespasser. The 
trespass was a continuing one,and fresh damage accrues from 
day to day, and a new right of action arises each day:
Holmes v. Wilson, 10A.&E. 503; Boiuyer v. Coolc, 4 C.B. 236.

ior such a-trespass the occupant or person in posste„ 
basa right of action, the damages being confined to 
disturbance of such possession.

rile obstruction in this case is of a permanent character, 
and injurious to the reversion.

The law is collected in Addis
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lort-
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I all
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tee ? 
tract

ssion
le

can
; the

.... „„„ „ on Torts,6th ed„ pp. 56,
ff, 390 ; Roscoe’s N- p . 15th ed„ p. 679; Bullen& Leake, 
3rd ed„ pp. 348, 378, 394, 395, 416, 425, 429 ; Mayne on 
Damages, 2nd ed„ pp. 63,334 ; Woodfall’s, L. & T„ 12th ed, 
PR 35;>, 657, 660, 671, 680, 704, 706, 707, where, amongst 
other cases, are cited Battishill v. Reed, 18 C. B. 096 ; Kid- 

. <jMv. Moor, 9 C. B. 364, 378; Dobson v. Bluckmore, 9 
2',, 991>1004 ’ Hopwood v. Schofield, 2 Moo. & Rob. 34 ■ 
„ v' Midland R. W. Co., 10 C. B. N. S. 287; Wilkes v’ 
Ranger ford Market Co., 2 Bing. N.O. 281.

But to the reversioner the damages should be only nomi- 

nal m the first action: Hopxoood^ Schofield, 2 Moo. & 
Rob. 34; Battishill v. Reed, 18 C. B. 696.
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Judgment. The defendant by paying the damages in the first suit 
is not protected against further actions, otherwise he would 
be purchasing a right to commit a wrong. Id.

At common law as a continuing trespass is a fresh 
ground of action every day, the jury could not lawfully 
give damages in respect of injury subsequent to the day 
of the commencement of the action ; but damages in 
respect of any continuing cause of action are now 
assessed down to the time of assessment : Con. Rule 680. 
See Pollock on Torts, Bl. Ed. 344.

Damages for an anticipated continuance of the nuisance, 
cannot be recovered ; but if the defendant persists in con
tinuing the nuisance after a verdict against him for nomi
nal damages; the jury in a second action may give 
vindictive damages to compel him to abate the nuisance : 
Battishill v. Reed, 18 C. B. 696 ; Shadwell v. Hutchinson,
4 C. & P. 333.

For the same reason, i.e., that a continuing trespass is a. 
fresh ground of action every day, if part of the time 
during which the trespass was continued is beyond the 
period of limitation, damages can oidy be recovered for 
the trespasses within such period : Wilkes v. Hungerford 
Market Co., 2 Bing. N. C. 281.

I am indebted to my learned brother Osier, for a refer
ence to W ilkes v. Gzowski, 13 U. C. It. 308, where many of 
the above principles are applied. It has so direct a bear
ing that I give the headnote.

“ The Grand Trunk Railway Company gave a notice to. « 
the plaintiff under 14 &15 Vic. ch. 51, .sec. 11, sub-sec. 5,’ 
of their intention to take about 11 acres of his farm, 
through which their line passed. They afterwards with
drew this notice, and informed the plaintiff verbally that 
a new notice would be given, but omitted to give it. The 
quantity marked on the company’s map, which was duly 
filed, was only 2.25 acres. The defendants’, contractors 
under the company, having entered upon this portion, and 
constructed it : Held, that the plaintif!' was entitled to 
recover damages for the loss of occupation of such portion,

THE ONTARIO REPORTS.138
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titled to maintain it ; but as the damages have been assessed 
wrong principle, there must be a new trial.

The defendant’s motion not prevailing, it should have 
no costs, and the plaintiff having 
stand, is not entitled to costs. There should, therefore, be 
no costs to either party of the trial or motion before the 
Divisional Court.

Galt, C. J„ and MaoMahon, J„ concurred.
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opini
cited

1. Because, if executed by said Bryant Freeman, that 
the witnesses did not subscribe their names in the manner 
and form required by the Wills Act of Ontario.

2. That the said alleged will was obtained by undue 
and while the said Bryant Freeman was in-

Statement.

Th
Quee 
the ] 
havir 
foreg 
with

influence, 
capable of making a will.

The will in dispute was as follows : Th
“Ann Arbor, Michigan, December 14, 1S86.

“ Know all men by these presents, that I, Bryant Freeman, of Ann 
Arbor, State of Michigan, being in ill health, but of sound and disposing 
mind and memory, do make and publish this my last will and testament, 
hereby revoking all former wills by me at any time heretofore made.

“ First. I hereby constitute and appoint my daughter, Harriet Wright, 
to be my sole executor of this my last will, directing my said executor to 
pay all my just debts and funeral expenses.

“ SecondyAfter the payment of my said debts and funeral expenses, I 
give andv.bequeath to my daughter, Harriet Wright, and my son, Noah 
Freeman, equally, share and share alike, all my property of every 
and kind, both real and personal. z

“ In testimony whereof I hereby and hereto set my hand and seal, and 
publish and declare this to be my last will and testament in presence of 
the witnesses named below, on this 14th day of December, 1886.

(Signed,) “Bryant J. Freeman (L. S.)
“ Signed, sealed, published, and declared by the said Bryant Freeman 

as and forjiis last will and testament in presence of us, who, in his 
and in the presence of each other, and at his request, have

m tindir 
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find i 
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I
- presence

subscribed our names as witnesses hereto.: (Signed,) “Alex. W. Hamilton, 
“Jerome Johnson.”

! AndI The learned trial Judge, after taking time to consider, 
the 21st of February, 1889, delivered the following 

judgment:

Falconbridoe, J.

in testai 
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There

This was, an action by the widow and younger surviving 
children of Bryant J. Freeman, late of the township of 

/ Raleigh, against the two adult children of Bryant Freeman V (by a former marriage), to set aside an alleged Will of 
lleged gift to defendant, HannahBryant Freeman, and 

Wright, of a bank receipt of $500.
The trial of the case occupied two days in Chatham anil 

at St. Thomas. I had, at the close of the argument, 
formed a strong opinion in favour of the plaintitis, which
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entitled to retain the same under the circumstances 
disclosed in the evidence, and cannot be called upon to 
account in this aSEton for the disposition of any part 

thereof.

THE ONTARIO REPORTS.144.
th(

Argument.

/
The cause having been transferred to this Division, 

Easter Sittings, 1889, Jlfoss, Q. C„ and White sup-
•1

during 
ported the motion when 
. Wilson, (of Chatham) shewed 

The arguments and

mei
Acause.

cited sufficiently appear from con?
wee
Dec
visit

cases
the judgment.

MacMahon, J. :—September 7, 1889.X
The facts are somewhat peculiar. Bryant Freeman 

became the grantee from the Crown, in 1805, of eighty-five 
acres of land, in the township of Raleigh, in the county 
of Kent, which, at the time of his death, on the 27th of 

valued at from $3,000 to $ -,500, and

In
resid 
his fi 
to A

5

January, 1887, was ,
free from incumbrance up to the 27th day of Septembui, 

which day he went to the town of Chatham, 
mortgage thereon from1' . 1886, on

and raised the sum of $705 on 
James Dillon, repayable in three years, with interest 

" thereon at the rate of 24 per cent, per annum, and having 
received the money left Canada for the United States, 
without informing his wife or the children, then living

left in possession

Wl:
is thu

“Q.
Q. I)m Q. W

I lier, 18?
Q. W 
Q. F.

with him, of his intention. They were

of the farm.
At the time of his death, Bryant Freeman 

posed to he about 78 years old, and for two or three years 
prior to his decease complained of excessive pains m lus 
head, resulting, as he thought, from the effects of a 
stroke received in the Southern States nearly forty years 
before. He was also afflicted with a tumor in his throat, 
causing great distress; and, as a consequence of these com
plicated troubles, hé had been unable to take any interest 
in or manage his farm, and had been advised by his atten
dant physician to consult Dr. Maclean, of Ann Arbor, with
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es an operation for the removal of the tumor 

from his throat. He reached Ann Arbor about 
day of October, 1886, and

Judgment.to
the 1st MacMahon,

daughter, the defendant, HaniTwrighw^ let ht 
home in Raleigh some eight years before, and had been 

■ married to Henry Wright three or four years prior to his 
death, which occurred shortly before this action 
menced.

J.

/
on,
'P- was coin-

After

weeks ; and from the 9th of November until the 22nd of 
December Dr. Tyler was his attendant physician, and 
visited him on the 14th of December, and was in Wright’s 
house on that day when Mr. Hamilton, an attorney, called 
to draw Freeman’s will.

In October, 1886, the defendant, Noah Freeman 
reside, in Indianapolis, in the State of Indiana (who 
his fathers home about fourteen years befole this) 
to Ann Arbor, and Noah went with his 
Hamilton’s office for the 
drawn.

:ian
five

who 
left 

came- 
father to Mr. 

purpose of having the latter’s will

nty
l of

her,

What took placé at the interview between th 
is thus stated by Hamilton in his evidence

' ‘ Q. How long have .you been practising law ?
Q. Do you remember Bryant Freeman ! A. Yes, sir. 
y. When dill you first see him t A. I think I 

lier, 1886.
Q. Where was ho? A. He came to 
V. For what purpose ? A. He 

me to draw his will at that time.
Q. Was there any discussion betwee 

that time? A. Yes, sir.
Q. What did he say with regard to it? A. He stated the provisions of 

1 him not to draw it at that time P

A, ™‘ 7re the fovisiona; were they taken down in writing* 
A. No, simply an oral conversation. The provisions as 1™ .... j
I ’lenin'T)*10 ‘‘I".™'18iVe hi‘ Pr"p,,rty t0 No»h and to Mrs. Wright 

earned from lmn that he had other children and a wife living and I 
a,lv.se, him not to draw hi, will in that way at that time. Sc then 

a =d to me that lie hail trouble nt home with his family We had some 
conversation in reference to that, and he left the office
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to consider whether he would make the will in 

Mr. Hamilton says he advised him not to have it done

14(1

Q. Then you asked him 
that way or not ?

His Lokdshjp. 
that way.”

Judgment. 

Mac Mahon,

Noah went to the office ofMr^H^ilton a"ndtheS8th of November, when Bryant 

Free,nan executed a deed of thirty-five acres of the farm 
in favor of Noah, the consideration mentioned m the deed 
bein-r $705. The conveyance was expressed to be subject 
to a mortgage for $705, whicli the party of the second part 
(Noah) agreed to assume and pay oti. .

ft may be that the design was to sell the thirty- ve 
acres mentioned in the deed, and pay off Dillon s mortgage 
with the money realized from the sale. It is at all even s 
I think, apparent from the evidence that, although the 
conveyance to Noah was in form absolute, it was not 
intended for his benefit, and that he was merely act,ng 

cent for the father in endeavouring to sell the thirty- 
No money passed from Noah to his father at 

executed.

son

l

t;

ti

<1.

as a
five acres.
the time the deed was , , ,. .

Noah came to Raleigh, and tried to induce l„s step
mother, who was mentioned in the conveyance as one ot 
the grantors, fo execute the same, but, as she refused to do 

so, no sale was effected.
Hamilton is a witness to the deed.
After Freeman reached Ann Arbor he deposited $500 o 

the money received from Dillon in a bank there, obtaining 
a deposit receipt therefor, and this he had m a trunk m 
Mrs Wricrht's house, from which he requested her, on he 
13th of December, to fetch it to him, an,I, accord,ng to her 
evidence, after he had extracted the receipt from a roll of 

he delivered it to her, stating he wanted her to 
’ Of him, and told her he was going to have his

th
th\ he

th,
Hi

ad

he

up.
papers 
take Mire

fcha

MnHamilton was asked if, at the time the conveyance 
of thirty-five acres to Noah was executed, Brydflt hrec- 

mentioued anything about the will he desired to have 
Hamilton’s oEce in October, to

I hr

Qman
drawn when he was at Q

A.
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Which Hamilton vcplied, that he did not think the
was discussed at that time.
fofto™? *w“w.e ,following a“ount of his being sent
wh it tf k , g ,tS h0use t0 draw Freeman’s will. ,t„d of 
wh.it took place after seeing Freeman :

H7

matter Judgment.

MacMalion. :j.
f
t

draw Mr- f~ ;m‘° h-u\?dî»:,ntie Chi

Jhfr:sn:c::c°ztoT wrght’8h°“e“? a- y-
the will drawn in favour of Mrs. Wright ‘ "" erSt°°d he Wanted
time. Wh0atotedthat! A- Mr. Wright, from hit conversation at that

1
t
t

'

S,
Q- Did you go to the house ?
Q. Did you find Mr. Freeman there! A. I did

<^z^:xZn7L:~z Thi,n? a- 1 *»-

he said he was ,Mr T , ho ” rea<1y to h=" the will, and

- i r« r ic

adjoining1 room^andlhen t‘ k V I'v”4 1,lcpare‘l anothe1' wiU in the
-ni agfinZi CCCICZ fd "“*««!»

he wanted it ! He save vi-h W , . ’ d aske<1 him lf tllat was as

:-.ï:irs-:5;E=FF-‘‘:
7 y™. h« bowed hi, head in that way and I took th Z I‘Z h“ *°

........ * -1.m

A.QyIs that the document that yon prepared, and that he so executed,
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Q. The signature i. the eignature of Freeman made a. you describe »

MaeMahon, V^fthese are the eignature. of yonreelf and Mr. Johnston! A. 
Yet sir -, this is my signature and this i, Mr. Johnston s.

X
lift',.

Judgment.
tl
Il(

to
J.

On that day Mr. Hamilton considered Freeman had 
mental capacity sufficient to dispose of h» property-by 
will • and Dr. Tyler who saw him that morning, said that 
his mind was clear; that he answered promptly, and

and that he considered him qualified to do

so
sit

deversed freely ;
anything required with his property. ,

But on that same day, and after the execution o 
will Mrs. Wright wrote to her sister Josephine at Raleigi, 
and without mentioning anything about the will asked 
her to write', “and let father hear from you all before he 
dies • I don’t think you will ever see him again. We 
looking for him to die every hour, the doctor says he 
not live, so please write.”

The reaso.n assigned by 
was, she says,,to Induce the family to write.

James Stewiirt, who was in attendance on Bryant Fine 
during^,e latter part of December, 1886, and the 

early portion: 0f January, 1887, said that Freeman had 
“ fainting spells” lasting from an hour to an hour and a 
half, showing that he was extremely weak physical.y.

From the account furnished by Hamilton, it is clear that 
Freeman gave no instructions as to how his will was to be 
drawn, and the subjects of the intended testamentary dis
position were not even referred to. In fact, when Hamil
ton, immediately on entering Wrights house said : Mi. 
Freeman you want I should draw your will, do you . 
Freeman did not make a verbal reply, but merely 
nodded his head, and on the strength of tills Hamilton 
prepared a will, as he states just as.Wright had directed 
bin., by which the whole of Freeman's property real and 
personal was left to Wright’s wife.

That will, so far as the subjects of the intended testa- 
tary disposition, and the object of the testator’s bounty, 

as expressed therein are concerned, was a will drawn upon
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itlie instructions ov supposed instructions of Wright, and Judgment

unless the statement made by FY 
will read, that it 
soi. Noah’s name included

not

J.

upon hearing that 
not right, and that he wanted his 

as a beneficiary, can be con
sidered as furnishing instructions for the preparation of a 
will, where by-all his estate veal and personal was to-be 
devised to-Mrs. Wright and his son Noah, to the exclusion 
of tWrest of his children, then no instructions were 

because not a syllable beyond what I have stated 
was, according to the evidence, uttered by the testator, to 
indicate what portion of his estate he intended to dis 
of by his will.

When the deposit receipt was at Freeman's request taken 
from the trunk, it was then lie spoke, of-having a will 
drawn, and Mrs. Wright supposed that it Was in relation 
to the deposit receipt he desired a will drawn, and she 
stated in her evidence at the trial, and also to several 
of her relatives after her father's death, that" neither 
herself nor her husband

eeman
was

pose
4

supposed that the real estate in 
Canada was included in the will. Nor were they aware 
that it was so included, until after Freeman's death, when 
they were informed, that such was'the case, by'Hamilton. 

This is the

3
singular because Mrs. Wright was pres

ent at the reading of the will, and appears from her 
evidence to be a woman of fair intelligence, and with _ 
far greater capacity for understanding what was contained 
in a document in which she had an interest, than an aged 
man like her father, who, according to Hamilton’s state
ment, he believed to be in his last sickn 

Mrs. \\ right, at tile request of her father, wrote to James-- 
Stewart, at Ypsilanti, to come and stay with him, and on 
coming to Ann Arbor remained in attendance upon 
Freeman for twelve and one-half days, for which he was 
paid $18.50. He states that Freeman told him that 
Wright had induced him to make a will as to the money 
m the Ann Arbor bank, i. e., the $.500 deposit receipt, but

more

a

I
ess.
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^Judgment. that lie had not made a will as to the farm. He also 

stated that Mrs. Weight told him that her father had made 
no will as to the farm, but only as to the money in the 
bank.

It is not! in evidence whether Freeman made the state
ment to Stewart as to the contents of his will in presence _ 
of Mrs. Wright ; hut from the statement made to Stewart,

that he had

lang
P.&

tent* 
Gooi 
Gr. 5

!

MacMahoii,
.1

T I
thej 
Sir J 
read 
Lord:

it is beyond question that he 
executed a will, but that he did not by such will intend to 
deal with or dispose of any portion of his estate beyond • 
the $500 he then had in Ann Arbor. This.is also Mrs. 
Wright's statement as to hcAwn and her husbands' belief 
at and after the tocecution of the will.

The deposit reçmpt was in Mrs. Weight's possession, ami 
we must assume it was given to her by her father, as she 

that lie told her to keep it, and after payment of his
to be divided

was aware

In

dli an

Battj
execu

states
debts and funeral expenses the balance 
between herself and Noah, and that the receipt was 

in the bank, and the amount 
which fund shev drew for

was

Tinchanged to her name 
deposited to her credit, upon
payment of the household expenses, and I suppose 
physician’s bills for attendance on her father; the payment 
of Stewart’s account, &c.

In order to have the deposit transferred from Bryant 
Freeman to Mrs. Wright, it would be necessary for Free- 

to endorse the receipt to her. Even without endorsa- 
tion, the delivery of the receipt to her for her own use, 
would constitute at least a good donatio mortis causa in 
favor of Harriet Wright : Veal v. Veal, 27 Beav. 303 ; 
Austen v. Mead, 15 Ch. D. 657 ; Clement v. Cheesenum, 27

of Pri

sound 
the fii 
the si 
clause 
the fi 
Notw: 
issue,

pmbai 
It wa 
granti 
the wi 

Int 
the 9t 
Wilsoi 
over t-

the

Ch. D. 631.
From the judgment of my learned brother Falcon- 

IIKIDOE, 1 assume that this point was pot urged before 

him.
Mr. Moss urged that as the testator was shewn by the 

evidence to be possessed of testamentary capacity, and the 
will being read over to him at the time of its execution, 
that he knew what was contained therein; and in the

É!
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language of Sir J. P. Wilde, in Guardhouse v. lil tckbum, 1 Judgment. 
P. & 109, at p. 11C, that “ should
evidence that he approved as well as knew of the 
tents thereof.” Alter v. Atkinson, L. IU1 P. & D. G6o i 
Goodacre v. Smith, ib., 3ob ; Thompson v. Torrance, 28 
Gr. 253, S. C., 9 A. R. 1, were also referred to by counsel.

The rules laid down by Lord Penzance, in his charge to 
the jury in Alter v. Atkinson, and the ru|es laid down by 
Sir J. P. Wilde, in Guardhouse v. Blackburn, must now be 
read subject to the modifications expressed by the House of 
Lords, in Fulton v. Andrew, L R. 7 H. L. 448.

In Fulton v. Andrew, the testator, Hugh Harrison, after 
giving numerous specific legacies and individual bequests, 
and devising h&freehold estates, made the following resi
duary devise : “ All the residue of my real and personal 
estate, I devise and bequeath equally to the said Charles 
Batty Andrew and Thomas Wilson, whom I appoint to be 
executors of this my last and only will.”

The will was contested, and it was ordered by'the Court 
of Probate that the case should be tried at the Aasizes, and 
was so tried on six issues. The first four required a 
determination of the fact whether the testator was of 
sound mind and understanding capable of making a mil : 
the fifth, whether he knew of the contents of the will ;<and 
the sixth, whether he knew and approved of the residuary 
clause. The jury found for the propounders of the will 
the first five issues, and for the opponents on the sixth. 
Notwithstanding the finding of the jury as to the sixth 
issue, the Jirdge of Probate made a rule absolute to enter 
the verdict for the propounders of. the will, and granted 
probate, of the whole will, ijicluding the residuary clause- 
It was from the decision of the learned Probate Judge 
granting probate, so as to include the residuary clause of 
the will, that the appeal was taken to the House of Lords.

In that case the instructions for the will were given on 
the 9th of June, 1870 ; and it was alleged by Andrew and 
Wilson, the residuary devisees, that the will was read 
over to and left with the testator until the morning of the

01.. FREEMAN V. FREEMAN. 151
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Judgment. 11th of June, on which day it was executed. ’

dl Lord Clmncdtor Cairns, in Ids judgment at p. |G0 after 

referring to the strong argument urged at Bar, that there
was a "species of non-direction, which amounted to 
misdirection, on the part of Mr. Just.ee MoUor bc o 
whom the issues were tried at the Assises, because hat 
learned Judge had not laid down before the jury that 
absolute and fixed rule of law with regard to the judging 

' of the validity of a will" which, it was contended, he should 
have done on the authority of Owirdhoueev. Black- 
bun,, L. R. 1 P.& D. 665 ; and Alter v.
R,1 P & D. 109; the Lord Chancellor proceeds: Now 
mv Lords, the rule of law which is said not to h»ve1”™ 
sufficiently considered is this : It is said that it l as 

. been established by certain cases to which 1 will presen y 
refer, that in judging of the validity of a will, or of pa, t 
of a will, if you find the testator was of sound mind 

ml understanding, and if you find, farther, that 
to him, or read over by him, there 

is an end of the case ; that you must at once assume that ^ 
he was aware of the contents of the will, and that there ,s 

„ a positive and unyielding rule of law that no evidence 
aJdnst that presumption can be received. My Louis 
should in this ease, as indeed in all other cases, greatly 
deprecate the introduction or creation of fixed and un
yielding rules of law which are not imposed by Act o 
Parliament. I think it would be greatly to be deprecated 
that any positive rule as to dealing with a quest,on of tact 
should be laid down, and laid doWn now for he first tune 

, unless the Legislature 1ms, in the shape of an Act
Parliament, distinctly imposed that rule.

After referring to the cases of Barry v. Bull in, 1 Moo.
P C. -tfio, and Baker v. Balt, 2 Moo. P. C. 317, Lord, ami 
proceeds to consider the charge of I* P“e> * 
jury in Alter v. Atkin son, L. R. 1 P- & ?, at p. 6 0 ml 
J Ÿ!Yi I do not know that there is anything m that dlrcc- 

whole, to which I could venture to make
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any objection ; but you will observe tbe very ini|H>rtant Judgment, 
qualification — I say, ' taken as a whole.’ In the first place MneMnhiia, 
tbe jury must be satisfied that the will was read over, and J- 
in the second place must also be satisfied that there was no 
fi and in the ease. * * It appears that these witnesses
stated either that the will was read over to the testator, or 
that it had been left with him over night for the purpose 
ot Ebing read over The jury may, or may not, have be
lieved that Statement, or may have thought, even, if there 
had lieen some reading of the will, that that reading had 
not taken place in such a way as to convey to the mind of 
the testator a due appreciation of the contents and effects 
of the residuary clause.” Y

The House of Lords reversed the order of the Court of 
Probate, giving out probate of the whole will, and ga 
direction to that Court as to issuing qualified probate of 
the «411.

ve a

Fulton v. Andrew, was not referred to in Thompson v. 
Tormnoe, 9 A R 1, in which latter case, the testator, Rev. 
Ih\ Barrie, a man of education and a minister of the 
Presbyterian Church, having become weakened by illness, 
executed a will a day or two before his death, the instruc
tions for which were entirely obtained by the person pre
paring it by putting questions to the testator. The'will 
when drawn was read over to the testator clause by clause, 
who expressed his assent to some of the bequests, «’bile as 
to the others, he made intelligent remarks, and 
changes in the provisions thereof. A suit was brought 
impeaching the will, on the ground of fraudulent practices 
and undue influence of persons benefited thereby, which 
dismissed with çosts. On appeal to the Court of Appeal, 
the Court being equally divided, the decree stood. But 
BniTON and Patterson, JJ. A, were in favour of the ap
peal being, allowed, being of opinion that the evidence 
shewed a want of spontaneity or volition on the part of 
the testator, necessary to the making of a valid will.

considering, no instructions whatsoy 
were given by the testator as to what his will should 
20—VOL. XIX. o.R. . ■—/
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Judgment. contain. The instructions came
person who under the tmnÿf the first will would have 
become possessed of the whole of the testator’s estate, and 
who under the second will was one of the principal bene
ficiaries. The mere reading of the will would not convey 

I in the then physical and mental condition of the 
testator, and with his limited education, what was included 
in the comprehensive words, "all my property7 of eveiy 

and kind, both real and personal and there was not 
a word of explanation furnished by the person 
prepared the will as to what the language meant, even had 
Freeman been in a condition to comprehend .the explana
tion. When Freeman was unable to write his signature 
to the will, Hamilton asked if he would help him to write 
it, to which question, from inability to articulate, or from 
some other cause, Freeman did not reply, but only nodded 
his head, and being held up in thezbed Hamilton assisted 
him to make the signature appended to the will. ,

III tile summing up of Sir James Hannen, in the case of 
Burdett v. Thompson, reported in a note to Boughton v. 
Knight, L. R. 3 P. & D. 64, at p. 73, he says in reference to y 
the degree of soundness required to*make a will: From 
the character of the act it requires the consideration Vf. a 
larger variety „of circumstances than is required in ,o%r 
acts, for ,it involves reflection upon the claims of the 
several person's who by nature, Or through other circum
stances, may die supposed to have claims on the testator s 
bounty, and the poWbr oflconsidering these several claims, 
and of determining in. what proportion the property 
shall be divided amongst the claimants ; and, therefore, 
whatever degrees there may he of soundness of mind the 
highest degree must be required for making a will.’’

There was neither consideration nor reflection on the 
part of Freeman, and his mind appears at that time to 
have been in such a torpid staîhas to have been incapable 

of either consideration or reflection.
I do not agree with the learned trial Judge in his view, 

that the will should he set aside because of undue influence.
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The undue influence which will set aside a will “ must Judgment, 
amount to force and coercion, destroying free agency ; it MacMaiion, 
must not be the influence of affection or attachment; it ^ 
must not be the mere desire of gratifying the wishes of 
another, for that would be a very strong ground in 
support of a testamentary act ; further, there must be 

. proof that the act was obtained by this coercion ; by im
portunity which could not be resisted ; that it was done 

rely for the sake of peace, so that the motive was tan
tamount to force and fear : " Williams on Executors, 8th 
ed., pt. 1, Bk. 2, ch. 1, p. 48, sec. 2, cited by Lord Pen- 

in his judgment in Parfitt v. Lawless, L. R. 2 P. & jy 
462, at p. 470.

There was no evidence of force or coercion on the part of 
Mrs. Wright or her husband to induce Freeman to make 
the will in question.

What was done by drawing the will of a person in the 
physical and mental condition in which Freeman then was,
without a word of instruction from the testator, contain
ing a devise of the whole of the testator’s e.state, without 
bringing home to his mind (were he capable of being made 
tg understand) the effect of his testamentary act, amounted 
to a. greatec^or less degree of fraud 

. person who prepared the will, and of those who 
'preserit'and takipg benefits under4he will the testator 
asked to execute : See Lord Cairns’s judgment in Fulton v. 
4Wrad, L. R. 7 II. L. at p. 463.

J The judgment pronounced by the learned trial Judge, 
will be varied by ordering that the defendant Harriet 
Wright is entitled to the amount of the deposit receipt as 
a good donatio mortis causa. Otherwise the judgment is 
confirmed, and the defendant’s motion dismissed with

the part of the
were
was

Galt, C. J , concurred.

Ro^e, J., was 
/ parZin the judgment.

not present at the argument and took no
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[COMMON PLEAS DIVISION.]

Canada Permanent Building Society v. Teeter et al.

, «T “ wiUm"'

,?.l, wü» vnvch eieroitoble forthwith.' Shortly «fterwanU an action wa« 

S'ttArt ,Udan"t apply, there being no pmvieo foi notice in the

mortgagO.

action brought by the plaintiffs, the Can-
ada Permanent Loan anti Savings Company, against Henry 
Teeter and Michael I)eniaintoiSoatiutW5Cssion of the 
north part of lot aiUc-thtTBPifconcession of the township 
of Clinton in the County of Lincoln, for default in pay
ment of two mortgages executed by the defendant Henry 
Teeter.^ The other defendant Michael Demain was Ins 

tenant.

s anStfttcmc.it.

tried before Falconbridge, J., at St.The action was 
Catharines, at the Autumn Assizes of 1889.

Notice had been given for a jury, but the learned Judge 
without a jury.

■Sv
dispensed witli it and tried the

The defendants set up that at the time of the com
mencement $>f the action the plaintiffs had given a notice 
to the said Henry Teeter pursuant to a pioviso alleged to 
be contained in the said mortgages requiring payment of 
the money secured by such mortgages and declaring an 
intention to proceed under and exercise the power ot sale 
alleged to be be contained in such mortgages, and the time 
at or after which according to which demand the power of 
sale was to be exercised or proceeded under had not 
elapsed, and the plaintiffs commenced this action without 
having first obtained an order permitting the same from a 
Judge of the County Court or from a Judge ot the High

i
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The mortgage upon which this action was brought con- Statement, 
tained the following pôwêr of sale :—

Provided that the company on default of payment for 
—two ,n°ntlis may without any notice enter upon and lease 

or selhthe said lands for cash oixwedit.”
Notice of sale had been served on the mortgagor in May,

1889, and required payment of the moneys secured* by the 
mortgages to be made forthwith, and the action was not 
commenced until a reasonable time after service of ^e 
notice.

The writ was issued

rEU ET AL.

land without

notice. De- 
iys notice of 
,n notion wns

102,
igeil prem 
< O. ch. I on the 11th day of June without 

an order from a Judge of the Coiïnty Court or from a 
Judge of the High Court.

The learned Judge was of opinion that as the time at 
which the demand for the payment of the motley was 
made was " forthwith, and as the proceedings were notkni 
fact taken until a reasonable time after that he did nok 
think lie could give effect to the objection founded on the ' ■ 
R. S. 0. eh. 102 section 30 (1887); and he found for the 
plaintiffs.

notice in the

8, the Can- 
inst Henry 
ion of the 
e township 
alt in pay- 
lant Henry 
m was liis

\

The defendants moved on notice to set asidi/tlie judg
ment entered at the trial in favour of the plaintiff's, and 
to enter judgment for the defendants.

in Michaelmas Sittings, November 21st, 1889, Lancaster 
supported the motion. The action should not have been 
commenced without having obtained an order from a 
Judge of the County Court, or from a Judge of the High 
Court, in pursuance of section 2 of the Ontario Mortgage 
Act, 47 Vic. ch. 1G (0.), sec. 30 of R. S. 0. ch. 102. The 
learned Judge, at the trial had no power to dispense with 
the jury.

C. Robinson, Q. C. and E. E. A. Du, Ve.rnet contra. The 
mortgage in the present case stipulates that no notice need 
be given. The contract of the parties will not be interfered 
with: Grand Trunk It W. Co. v. Vogel, 11 S. C. R. 012,031; 
Clark V. Iton-cy, l(i 0. R. 159 ; Re Gilchrist and Island, 
11 0. R. 537. The Mortgage Act does not say that notice

K, J„ at St.

amed Judge 
jury.
)f the com
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io alleged to 
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Argument. mUst bo given, it only says, “that where pursuant to any 
condition or proviso contained in the mortgage there as 
been made or given a demand or notice.” Here there was 
no proviso in the mortgage for notice, and the Act does not 
apply. It 1ms been held that a power of sale is good 
without notice: Re BvitiiJi Canadian Loan and Investment 
Co hnd Ray. 16 O. R. 1|. The objection as to dispensing 
with the juvXis disposed of by the case of Hark, v. Cor
poration of uWsor, 17 0. R 710. Section 80 of R S.O. 
ch. 44 (1887) now expressly authorizes the Judge to dis

pense with the jury.

December 21,1889. .Galt, G. J.

f [The learned Chief Justice, after discussing 
" tions argued, but which are not now material, proceeded:] 

The fourth statement is really the,only one to be con
sidered, as it involves the construction of an important 
clause in the " Act respecting Mortgages of Real Estate,

THE ONTARIO REPORTS.158
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learned 
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we see i 
ment.

F

'

some objec-

1
V will set it out :
' " The defendants say further that at the time of the 
commencement of this action the plaintiffs had given a 
notice to the said Henry Teeter (the mortgagor) pursuant 
to a proviso klleged to be contained in the mortgages 
tioned in the first paragraph of the statement of claim, 
requiring payment of the money secured by such mort
gages, and declaring an intention to proceed under and 
exercise the power of sale alleged to be contained in such 
mort-mges, and the time at, or after which, according to . 
such demand, the power of sale was to be exercised or 
proceeded under, had not elapsed, and the plaintttf com
menced this action without having first obtained an order 

from the Judge of a County Court, Rose, J.
permitting the 
or from a Judge of the High Court.

which this statement of defence is based, 
but as

I quit 
the Inst 
expresst 

Mr. R

The Act upon
was passed aiter the execution of these mortgages; 
there islmclause limiting its application to mortgages 
subsequently executed, it is applicable to the present case

1: \I»

X



XIX.] CANADA PERMANENT BUILDING SOCIETY V. TEETER.

if there is any condition or proviso contained in these Mumi-nt. 
mortgagçs pursuant to which “any demand or notice requir
ing payment, or declaring an intention to proceed under 
and exercise the power of sale has been made.”

Upon referring to the mortgages, it will be found there 
is no such proviso or condition ; but, on the contrary, it is 
expressly prqvided : “ That the company on default of 
payment for two months, may, without any notice, enter 
upon and lease and sell the said lands for cash or credit.”

R. S. 0. (1877), ch. 104, contains a special provision (14)
‘ to which the Act of 1884, 47 Vic. ch. 10 (0.), now in force, 

would apply : “ Provided that the said mortgagee on default 
of payment for — months, may on — notice, enter 
and lease or sell the said lands.” But it is also enacted 

statute, by sec. 3, “ Any such mortgage or 
part of such mortgage ” (namely, mortgages expressed 
to be made in pursuance of this Act), “which fails to take 
effect by virtue of this Act, shall nevertheless be as effec
tual to bind the parties thereto, so far as the rules of law 
and equity will permit, as if this Act had not been made 
and from the terms of these mortgages the said 
does not apply; and therefore ‘the parti 
their contract.

This defence therefore fails.
There was also an objection on the ground that the 

learned Judge had dispensed with a jury after notice 
therefor had been given by the defendants. By sec. 80 of 
R. S. 0. ch. 44 (1887), the learned Judge at the trial is 
expressly authorized to do vqjpt was done in this case, and 

no reason why we should interfere with his judg-

[VOL. 1.10
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Rose, J. :—

I quite agree. Judgment was reserved only to consider 
the last ground, and, as to that, I concur in the opinion 
expressed by thé learned Chief Justice.

Mr. Robinsph referred to Grand Trunk R. W. (Xv. Vogel,

ee is based, 
but asges;

mortgages 
present case
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ll's. C. R. 612, at p. 631, as to the principle of construc
tion, where it is stated that “ it ism universal principle of 
statutory construction that every presumption mus|be 
made against an intention to interfere with the freedoit of

J udginvut. 

Rost, J.

contract.”
Reference was also îyade to Clark v. Harvey, 10 0. R. Sale

159, and Mr. Robinson pointed out that in it no reference 
is made to British Canadian Invs. Co. v. Hay, 16 0. R. ''■.-In «

15, a decision of our learned brother Street, who sat with 

us in Clark v. Harvey.
The objection as to dispensing with the jury was clearly 

tenable : Marks v. Corporation of Windsor, 17 0. R.

l>«

Held

tal

719. tat

MacMahon, J., concurred.
T

Motion dismissed ivith costs.
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Ru McLean and Walker.
«

G O.R. 
sference 
G O. R. 
$at with

Sale of land—Agreement— When jtaj/ment to \te made— Title—Prior 
yaye—Timt to take po*ee**ion -Interest.

•N.J11 an agreement for the sale of land it was provided that the cash 
payment should he made and the mortgage for the ltalunce given “so- 
soon as the solicitors for the purchaser shall he satisfied with the title ” 

Held, that the meaning of the contract was that payment was not to he 
required, until such title was shown as would justify the purchaser in 
taking possession, and following Well* v. Alaxioell, 32 Beav. 552, that 
no satisfaction Ixnng given as to a prior mortgage affecting the land 
until two years after the agreement, the purchaser could not prudently 
take possession until then, anil interest on the purchase money should 
only he allowed from that time.

i clearly 
17 0. R.

This was an application under the Vendor and Pur-statement, 
chaser Act, R. S. 0. ch. 112.

An agreement in writing had been entered into 
October 10th, 1887, between A. G. McLean, as vendor, and 
K. C. Walker and R. J. Hodge, as pjjïchasers, for the sale

sum of $5,6^0, pay- 
the solicitor for the 

purchasers shall be satisfied with tfie title, and the balance 
of $4,400 
at six pe 

The of
after the date, of the agreement, but the holders of a 
mortgage on the premises declined to discharge it until 
some accounts between them and. the vendor were settled 
up, which was not done until October, 1889. It also 
appeared that the agreement had been left in the hands of 

land agent, but had, without the knowledge or consent of 
the vendor, been borrowed from him soon after it was signed, 
on behalf of the purch 
vacant.

costs.

on

and purchase of certain land for t 
able as follows : “ $1,200 so soon<

>Vv 11 mortgage to run for five years with interest 
Vcentym per annum, payable half yearly, &c.” 
riiimffy requisitions on title were satisfied soon

**■

, and registered. The lands were

The petition came up for argument on April 2nd, 1890 
before Boyd, C. ' (

21—VOL. XIX. O R.



Muss, Q.C., for the purchaser. The question in dispute 
is as to the time from which the purchaser should pay 
'interest. The agreement was made in October, 1887. The 
purchasers’ solicitor discovered a mortgage existing upon 
the premises, which the holders refused to discharge until 
October, 1889 ; the cause of the delay being some unsettled 

between the mortgagees and the vendor, with 
which the purchaser had nothing to do, and as the agreement 
provided for the payment of the cash instalment and the 

for the balance “ so soon as the

Argument.

accounts

giving of the mortgage 
solicitor for the purchasers siÿÊl be satisfied with the title, 
the purchaser's could not latently take possession until 
the mortgage was. discharged, and so should not pay 
interest untii the mortgage was removed. I refer to The 
Peopled Loan, tbo., Go.' v. Bacon, 27 Gr., 294 ; Fry 
Specific Performance of Contracts, 2nd ed., secs. 1372,1373; 
Boulton v. Bethune, 21 Gr. 110 and 478 ; Cameron v. 
Carter, 9 O. R. 42G ; Binks v. Lord Rokeby, 2 Swanst., at 
p. 226 ; Dart ou Vendors and Purchasers, 6th ed., 711 ; In 
re Burroughs, Lynn, and Sexton, 5 Ch. D., 601.

II. Cassels, for the vendor. Interest should be paid from 
the date when the requisitions on title were answered or 
at the very latest from the time the purchasers registered 

evidence of satisfaction bythe agreement. That act 
the, purchasers’ solicitor. The mortgage was not an objec
tion to the title but was a mere matter of conveyancing. 
When the objections to the title were made anil answered f 
the title was satisfactory. The authorities cited on behalf z 
of the purchasers are not applicable to this case, as they/ 
were decisions in cases were no time was fixed iit'hcl nothin'g 

said about interest: both of those elements Appear here.
No tender of any conveyance or of the mortgage was 
made and no cash payment was made. I refer to Vickers 
v. Hand, 26 Beav. 630; Lord v. Stephens, 1 Y. & C. (Ex.)
222.

Moss, Q.C., in reply. The production and registration of 
the discharge of the mortgage was required and was not 
satisfied.

[VOL.THE ONTARIO REPORTS.162
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Boyd, C. :— ) mlgment 

Boyd,, CL
The only time fixed for completion is when “the solici

tor for the purchasers shall be satisfied with tfre title.” 
There is no evidence that he has ever expressed satisfaction, * 
though it is to be inferred that reasonable satisfaction 
made as to all questions of title in its strict sense upon the 

to the purchasers’ requisitions. But there 
question raised as to a prior mortgage which affected 

this land and no satisfaction was afforded as to that till 
about October, 1889. The fair and reasonable meaning of 
the contract appears to be that payment was not to be 
required till such a title was shewn as would justify the 
purchasers in taking possession.

I had occasion to consider the matter of interest in 
Rue v. Geddes, 8 Cli. Ch. 404, which is in point 
the present case.

answers 
then a

was

One of the cases thereNreferred to, 
Wells v. Maxwell, 32 Beav. at p. 552, affords ah 
tion: “The rule is, that interest is to be g^lm^f 
the time when the purchaser could prudently take 
possession, but I do not think a purchaser could pru
dently take possession on the title being perfectly well 
shewn, if it appeared that the property was Mortgaged to 
its full amount, and that there wa§ no assurance that 
the mortgagee would join the conveyance, and it 
not known whether the vendor could get ✓Jiim to join. 
It is true that this is a matter of’conveyance, but the 
purchaser does not know that you can get the mortgagee’s 
consent to it.”

apt cita-
rom

w B ■

The disagreement as to interest here arises from the 
ambiguity of the contract, and while,I construe it in favour 
of thepurchaser, I think it is not a case for costs. Inter- 
estnmould run on all the price from October, 1889, at 
which time possession might have been prudently taken 
by the purchasers.

G. A. B.
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Di. [CHANCERY DIVISION.)

Sihbald v. Grand Trunk R. W. et al 

Tremayne v. Grand Trunk R. W. et al.

17

New trial-Action for negligence-Death between verdict and judgment- 
Damagts—Jurisdiction — Railways and railway companies— Level 
crossing—Liability.

i
)

Mil
Where in an action for damage, against a railway company one of the >

reduced to a sum commensurate with Jhe en pense caused to the mother ,
T^i whe^  ̂— PuUic highway at a love, cr,„s- 

in- ami it is open to observation that the highway is m a dangerous 
state liability will vest upon the operating company for resulting acci
dent,' even although a different company was responsible for the 
original faulty construction of the railway roadbed which led to the 
unsafe condition of the highway.

These were two actions brought,
Sibbal.1, and the.other by Frank G. Tremayne and his 
wife, the - administrator and administratrix of Ill's. 
Anderson, deceased, against the Grand Trunk Railway. 
Company and the Midland Railway Company, for dauing 
arising from alleged negligence on the part of the defend
ants, under circumstances not necessary to report at length. 
The second action was brought for the benefit of the two 
children of lire. Anderson, who was killed in one of the

1% K, tht
casI
Tr
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\ eni

6 it
by Francis C.‘ theStatement.

OCC
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fee'
cat
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pi ayaccidents in questiop. .

The defendants pleaded “not guilty by sti^ute,” the Grand 
Trunk Railway Company referring to 0. S. C. ch. 66,
83 • 51 Vic. ch. 27, sec. 287, (D.), and the Midland Railway

287, R. S. 0.1887, ch. 170, *

aPI

six

Company to 51 Vic. oh. 29, 
sec. 4-2, and 4-5 Vic. ch. 67, sec. 8 (O.).

bin
tak

for trial together before Street, resi
The two actions came on 

J., and a jury, at the Toronto Fall Assizes, 1889, and 
verdicts were given and judgments entered for the plain-

and
the
stat

tiffs.
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made by the defendants to the statement. 
Divisional Court by way of appeal from the above verdicts 
and judgments, and came on for argument on December 
17th, 1889, before Boyd, C., and Robkutson, J.

Osler, Q, C., and Nesbitt, for the defendant^
Shepley and Burns, for the plaintiffs.

165

The present motion was

March 14th, 1890. Boyd, C.he >

Having read all the evidence, the Judge’s charge, and 
the findings of the jury, I 
case in substance from the

3t,
X,

am not able to distinguish this . 
case of Rosenberger v. Grand 

Trank R. W. Co., 8 A. R. 482, and 9 S. C. R. 311. The 
jury have found, not against the weight of evidence, that the 
statutory obligations as to notes of warning to be given upon 
engines approaching road crossings were notpomplied with, 
and that this omission was

al,S
:

Xthe

contributory to the accident. 
It in easy to see how the evidence led them to conclude as 
th.ey did. The highway at the point where, the accident 
occurred was materially narrowed upon the construction 
of the-railway track, so as to leave it in a dangero 
dition for wheeled^yehicles. The highway sloped south to 
the railway crossing, and was narrowed to about sixteen 
feet, with® ditch on either side, which made it impracti
cable to handle horses so as to turn in the face of an 
approaching engine. Upon this narrow piece of road the 
plaintiff had driven before lie

c.
J

us con-ay.
4

id-
til.

the
was aware of the engine 

approaching towards him. The engine was then at a dis
tance of some 200 6r 300 yards,and was coming at the rate of 
six or eight miles an hour, when first in sight of the travel- 

it WRs too late for the plaintiff, the doctor, to extricate 
• himself and his vehicle from this position of danger, and 

taking the best precautions he could he had to abide the 
result of the passing engine. The jury evidently believed 
and in effect find that, had the whistle been sounded^or 
the bell been rung at intervals as directed by the 
statute, the defendant would have been warned not to come

y

sec.
my
70, -

CUT,

and
ain-
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would have avoided

THE ONTARIO REPORTS.160

T1Judgment, down the slope of the hill, and so
being hampered by the narrowness of the roadway. The 
jury tind that with the exception of the whistling, which 

done as the engine started, more than eighty rods 
from the crossing, no other note of warning was sounded. 
This whistling must have been some time before the 
plaintiff reached the brow of the hill, and was either not 
heard by him or conveyed no indication as to the move
ment in his direction. According to the evidence, it wras 
impossible on account of ovà'-hanging trees for him to 
the engine sooner than he did, which would be when it 
was about tjjo cattle guard, a distance of some 280 feet 
from the crossing, and when he was half way down the 
slope of the hill; and about 150 feet from this crossing.

The hazardous condition of the travelled road is obvious 
to any passer by, and the engineer of the ’ defendants 
admits that he was acquainted with ■ the place, though he 
did not consider it specially dangerous more than other 
level crossings. The jury have, therefore, thought it to be a 
place where, for two-fold reasons, great precaution should 
have been used, and they find that not even the warning 
which the statute prescribes was given.

It does not appear to me needful to consider the liabil
ity of this company for the unsafe condition of the high
way arising from the original construction of the track and 
road bed some ten years ago, by the Simcoe Junction
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Railway, as to which I tind no express decision. My 
impression is, that the dangerous state\>f the public road 
being open to observation, liability would rest Upon the 
operating railway7, though it was not responsible for the 
original faulty construction. Had the highway at this 
point been of the width it was before the railway came / 
there, then people driving to the crossing would have been 
able to extricate themselves even at the eleventh hour ; 
but the narrowed way shuts them up to face the danger 
without alternative. However, as I regard the evidence 
and findings, the verdict may rest upon ground covered by 
the decision in the Rosenberger case.

j
-
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The verdict in favour of the children of Mrs. Anderson, Judgment, 
also moved against on the ground of excessive dam

ages; to the younger, aged ten, $3,200 was awarded ; to 
the elder, aged thirteen, $2,800. Since verdict and before 
judgment, the elder has died. It is shewn by affidavit 
that he in jured himself in the Christmas holidays of 1888, 
after the death of his mother, and was sent for treatment 
to the Toronto hospital. He was there from March, 1889, 
till June, 1889, and I should infer he never thoroughly 
recovered from the effect of this injury.

The trial was concluded on September 14th, 1889, and 
Nhis death was on the 29th of the same month. The 
nearest practice in such cases is derived from actions for 
personal injuries. These do not abate, though the plaintiff 
dies after verdict and before judgment, by virtue of legis
lation in that behalf. [See C. S. U. C. ch. 22, sec. 139;
R. S. 0. 1877, ch. 50, sec. 236 ; Udy v. Stewart, 10 O. R. 
at p. 602, and Conv Rule 620.] If such damages are given 
as is likely to work injustice in case death intervenes as 
here, between verdict and judgment, the Court has power 
to interfere by granting a new trial. See per Bramwell,
B„ fa Kramer v. Waymark, L. R. 1 Ex. 241, 244. To the 
other child, a very liberal verdict is given, but the Court is 
becoming less and less disposed to interfere in matters of 
this kind, where no other element intervenes. The one 
test (assuming right to any damage) is, are the damages so 
large that no jury could reasonably have given them ? Praed 
v. Graham, 24 Q. B. D. 53. This particular 
of libel, but the observations of the Court are pertinent 
to cases of negligence or personal injury. No fault can be 
found with the Judge’s charge, which was very full, clear, 
and fair. But having regard to the death of one child 
since verdict, and noting that the expenses occasioned to 
the estate of the mother by the illness and maintenance 
of that child, is said to be from $375 to $400, I think 
the proper disposition of this branch of the application 
will be to say that judgment should be affirmed with 
costs, if the plaintiff* agrees to reduce the damages as to,
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Judgment, the deceased child to the sum of $400. If this is declined, 
there should be a new assessment of damages as to the 
children, with costs of this application reserved to be dis
posed of by the trial Judge.

1ÜS

v
Boyd, C.

Robertson J., concurred. MorUjay
heldA. H. F. L. -C
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Blackley v. Kenney et al.

Mor'atujt-Smtrily for rmml and fmm wlmnca - Pat/mml-Land
\ L.

\ One of the defendants, who was the husband of another of the defendants 
mortgaged certain lands to the plaintiff, a member of a mercantile tirin’

equity of redemption in tlio lands to his wife, subject to the mortgage. 
At the time of this conveyance, the debt duo the plaintiffs’ firm was 
represented by notes under discount which, as they fell due, were re
tired by the firm,, the husband making part payments thereon, procuring 
Mesh goods from the firm, giving renewals for the balances and,getting 
delivery up of the .original notes, the wife not being consulted as to 
these dealings, and rights against her not being reserved. The husband 
subsequently made an assignment under R. N. 0. ch. 124 

In an action for that purpose the conveyance to the wife was declared 
fiamtylent and void as against creditors, but not as against the 
creditors assignee, it having been made before the Assignment and 
1 references Act : Fenjtmun v. AY»t/ey,-46 A. ft. 272 )

In the present action on the plaintiff’s mortgage, it was held hy/the Cm, 
ot Appeal that the plaintiff" was estopped from disputing theA-alidit 
the conveyance to the wife, and that the mortgaged!ands were 
chargeable with advances made after notice of such conveyance ahd 
action was referred back to an Official Referee (111 A. R. 522).

On a second appeal from the Referee’s report 
Ilc/d, that the course of dealing of plaintiff’s firm did not operate 
P^-ofthe ongimd notes or debt : Dominion liank v. Olive

JIM, that the wife, at the time of the conveyance t». her, became a 
surety in respect of the lauds, and that the renewal of the notes by the 
plaintiff s him discharged the lands from liability.

//, /»/, also, follbwing the judgment in Blackley v. Kenney, xupra, that the 
mortgage was not a security for advances made after the conveyance 
the wife, nor could the plaintiff's firm claim as simple contract credi 
against the lauds, nor could the creditors’ assignee, who was a defend- 
apft in this action, claim on liehalf of the other creditors, whether execu- 
turn creditors or otherwise, they not being parties to this action.

A certified copy of the certificate of the Court of Appeal of the result of 
an appeal in an action is not evidence of the judgment therein in another 
action between different parties. ,

the

</• ’«Ti:

This was an appeal from a second report of an Official 
Referee, the first having been set aside by the Court of
Appeal. ■ See 16 A. R'522.

Statement.

The following statement is taken from the judgment of
Robertson, J.

22-^vol. xix. o.r.
J.
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This was an appealJr^m the report of John Winchester. 
Esq., referee, dftfecl the 15th January, 1890, in a mort
gage action brought by the plaintiff as trustee and mort- 

for the firm of. D. McCall & Co., of which the

Statement.

gagee
plaintiff was a member,-against the defendant John Henry 
Kenney as mortgagor, and the defendant Margaret Jane 
Adelaide Kenney, claiming to be the owner of the equity 
of redemption, by virtue of a deed from the mortgagor, 
bearing date 1st September, 1884 ; and the defendant 
Ferguson who also claimed to be entitled to the eqqity of 
redemption in the property described in the said mortgage 
for the benefit of the (^editors of the said John Henry 

the ground that the deed to the defendant

r The

Kenny, on
Margaret Jane Adelaide Kenney is void as against creditors. 

The facts arèsas follows :
17th .January, 1883, the defendant John Henry 

Kenney gafa to the plaintiff; trustee for the firm of D. 
McCall" & Co., of which he wa-s a partner, a mortgage on

On

real estate in Toronto, to secure a present indebtedness of 
$2,000, and as collateral security for the payment thereof, 
and future advances, &c. The proviso is in these words : 
“ Provided, this mortgage to )» void on payment of all

J Ktolieys due or hereafter to become due by the mortgagor 
- /to th^said firm of 1). McCall & Co., or t<ythe mortgagee 

/ as representing the said firm for purchases, cash advances, 
interest, or otherwise. It being intended that this mort
gage is given as collateral security for all moneys due or 
to become due from the said mortgagor to the said firm of 
D. McCall & Co. or to the said mortgagee.”

Afterwards on the 1st September, 1884, the said defen
dant John Henry Kenney by deed of that date, conveyed'* 
his equity of redemption in the same land to one James 
D. Smith, to the use of Margaret Jane Adelaide Kenney, 
the wife of John Henry Kenney, her heirs-and assigns, to 
and for her and their sole and only use forever, subject to 
the - above mentioned mortgage, which he John Henry 
Kenney covenanted to pay off and discharge when due.

The plaintiff, the mortgagee, had full notice of this deed,

a
/

/

. ■
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Chester, 
a mort
el mort- 
iich the 
1 Henry 
et Jam- 
; equity 
rtgagor, 
fendant 
iqity of 
mrtgage 
l Henry 
ifendant 
reditors.

and advised that it should be given ; and at the date of it, statement, 
the indebtedness of John Henry Kenny to D. McCall & Co.’ 
and the plaintiff was represented by ten promissory notes, 
made by him to that firm, amounting together to the sum 
of $4,375.14, and none of which was due at the time.
The mortgagor continued to deal with D. McCall & Co. 
and as eaSh of the1 foregoing notes matured, they havin'? 
been discounted by the firm of D. McCall & Co.,'at the 
Imperial Bank of Canada, were and each of them 

1 retired by tile cheque of that firm ; tile-maker John Henrv 
Kenny having paid some money on account and given "a 
renewal note for the balance. These renewal notes were 
payable at future days, and were also discounted by the 
firm. As each of the original notes was retired, the plain
tiff or his firm cancelled and delivered it up to the maker 
By the 11th February, 1885, the whole of the original 
notes had been taken up and disposed of as above.

I he defendant John Henry Kenney having become 
solvent made

was

Henry 
m of D. 
igage on 
dness of 
thereof, 

! words : 
nt of all 
ortgagor 
ortgagee 
d vances, 
is mort- 
s due or 
:1 firm of

in-
assignment for the benefit of his credi

tors to one Ferguson, who brought an action to set aside 
the conveyance from Kenney to his wife, joining with him 
in bringing the action against Tait, Burch & Co., creditors. 
In this action the conveyance was declared fraudulent and 
void as against creditors, but the action was dismissed as 
regards the creditor’s assignee, Ferguson (See 16 A. R. 276). 

^-Tiic plaintiff on behalf of his firm brought nn action 
on the mortgage, claiming that the same was a security for 
the amount due his firm, and on a reference to an Official 
Referee, who found the sum of $4,083.52 due them, this 

including purchases and advances made after the 
conveyance to the vtife. His report was upheld by the 
Chancellor, but the latter’s judgment was reversed by the 
Court of Appeal, who held that the plaintiff could not 
charge against the land, under his mortgage any advances 
made after notice of the 
A. R. 522).

N. The report states as follows :
2. The amount due the plaintiff under and by virtue of

d defen- 
onveyed^ 
îe James 
Kenney, 
isigns, to 
object to 
l Henry 
l due.
,his deed,

conveyance to the wife (see 16
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-> took the s; 
were entit

his mortgage security in the pleadings mentioned 
first day "of September, 188*, being the date of the convey
ance from the defendant John Henry Kenney to his, wife 
the defendant Margaret Jane Adelaide Kenney, was the 

of §1375.14, and deducting therefrom all payments 
on the balances from

on theStatement.

made thereon, and adding interest 
time to time, there was due to the plaintiff on the 30th 
day of Junk 1888, date of my former report herein, by 
virtue of the nptes given by the defendant John Henry, 
Kenney7, on or before the said first day of September, 1884, ) 
for the said sum of $4375.14," an^ renewals of such notes, \

The apj 
Roberts! i;I

/ a. a g
/ The Court
r Kenney af 

charged ag 
date of tin 
The action 
and return 
of the debt 
bility of I' 
Bowslauc/h 

The casl 
should all 
v. Noble, C 
to the wifi 
concurrenci 
land a mer 
mortgage c 
ancc of ren< 
operated as 
Royal Can 
Bank of C< 
Sureties, §[ 
plaintiff’s f 
were subseq 
ment of the 
defendant Ï

the sum §2553.33, and adding interest thereon at the rate 
of six per cent, per annum from such last mentioned date 

' to the date hereof, amounting to the sum of $236,69, makf 
together the sum of $2790.02, payable out of the lands in 
question herein in priority to all Other claims.

3. 1 have taken an account of the amount due to the 
defendant John Ferguson, representing the creditors of the 
defendant John Henry Kenney, and have set out the several

in the schedule hereunder written.
4. Pursuant to the certificates of the Court of Appeal in 

the suits of Ferguson v. Kenney, and Blackley v. Kenney 
the defendant Margaret Jane Adelaide Kenny is entitled 
to the equity of redemption in the said lands upon pay
ment of the sums found due in the two preceding para- 
graphs.

5. I find at the request of the defendants John Henry 
Kenney and Margaret Jane Adelaide Kenney, that all the 
promissory notes whicli were held by thq plaintiff (or the 
firm of D. McCall & Co.,) and which' represented the 
indebtedness of the defendant John Henry Kenney to the 
plaintiff, and the said firm, 
tember, 1884, were taken from the bank where they had 
been discounted and cancelled by the plaintiff or his said 
firm as they fell due, and returned by the plaintiff or his 
said firm to said John Henry Kenney, upon the said John 
Henry Kenny paying such notes or giving a renewal for 
the amount remaining due and unpaid on such notes. And

'

:

the said 1st day of Sep-

::

i



blaçkley

that tlie defendant Margaret Jane Adelaide 
not a party to the making of the renewal note/mentioned 
in the second paragraph hereof. And that Wither the 
plaintiff nor his said firm reserved any rights against the 
saiddefendant Margaret Jane Adelaide Kenney whert’ thev 

•v took the said renewal notes, other than any rights they 
entitled to under the mortgage security herein.

The appeal was argued on February 8th, 1890, before 
Robertson, J.

XIX.][vol. V. KENNEY. 173

id on the 
c convey
ing wife 

, was the 
payments 
nces from 
the 30th 

lerein, by 
in Henry, 
ber, 1884, 
uch notes, 
it the rate 
oned date 
1.69, mak, 
e lands :

nny was statement;

l A. G. Galt for the defendants Kenney, who appealed. 
^ Ihe Court of Appeal decided that any advances made to 
J Kenney after the date of the deed to his wife could not be 

charged against the mortgage. The mortgage debt at the 
date of the deed( represented by ten promissory notes. 
Tile action of the plaintiff’s firm in taking lip, cancelling 
and returning those notes to Kenney operated as payment 
of tiic debt secured by the mortgage, and the personal lia
bility of Kenney was accepted in lieu thereof : Mickle v. 
Bowdaugh. *

The cash payments made after the date of the deeds 
should all go in reduction of the mortgage debt : Dcuaynes 
v. Noble, Clayton's Case, 1 Mer., at pp. SS5, 608. The deed 
to the wife having been made with the knowledge and 
concurrence of the plaintiff; she became in respect of the 
land a mere

due to the 
;ors of the 
he several

Appeal in 
v. Kenney 
is entitled 
upon pay- 
ding para-

surety for the payment of the then existing 
mortgage debt, so that the extension of time and accept- 

of renewals without reserving any rights against her 
operated as a discharge of the land in her hands : The 
Royal Canadian Bank v. Payne, 19 Gr. 180; Canadian 
Bank of Commerce v. Green, 45 U. C. R. 81 ; Brandt 
Sureties, §§ 19, 21, 22, 24. The payments made by the 
plaintiff s firm to their bankers in taking up the notes 

' were subsequent advances within the meaning of the judg
ment of the Court of Appeal. As regards the claim of the 
defendant Ferguson, there is no evidence in this case im-

)hn Henry 
hat all the 
titf (or the 
tented the 
iney to the 
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e they had 
or his said 
ititi or his 

said John 
renewal for 
idles. And * Not yet reported.—Rep.
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peaching the deed to the wife The judgment in Fergu- 
Kenney, 16 A. R 276, is not evidence in this action 

as the plaintiff here was not a party to that action : 
Daniel’s Chancery Practice, 6th ed. 596 ; Bigelow on IX 
toppel, 4th ed. 98, 99 ; Blackley v. Kenney, 16 A. E. 5p. 
The creditors were not made parties but chose W be
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mortga 
event t 
the casl 

^her.
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that Fe 
their sti 
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A. G

:

represented by Ferguson, and their rights must depend on 
his status : The Commissioners of Sewers, et&v/Gellatly,
3 Ch. D. 610 ; Morripon v. Robinson, !£-€Tr7 480, at p. 
486. They cannot come in now and have the case tried 
over again : Glasier v. Rolls, 42 Ch. D, at p. 459. Even 
if the deed to the* wife was void as against Ferguson she 
is entitled to priority in respect to her inchoate right to 
dower '• The Bunk of Upper Cunudu v. Thomas, 2 E. A. 
502. By registering her deed and the judgment of tlnx 
Court of Appeal, the wife has acquired priority ofer Fer-X 

and all the creditor’s claims which he represents:

!

was use 
was no 
Camera, 
were ch 
schedule 
tention t 
validity 
Kenney, 
plaintiff 
deed by 
pel agaii 
and Stro' 
As to re 
after the 
ed., 1187

guson
Mutual Life Assurance Society v. Langley, 32 Ch. D. 460.

Walter Macdonald for the plaintiff. The referee has 
found that the accounts were kept by specific application 
of payments and notes for balances. When new goods 
were bought they were paid for in cash in many instances. 
The total amount of cash paid by Kenney would not pay 
off the mortgage. If renewals were 
still rely on the original consideration, viz., the money 
debt due before the first notes were given. The judgment of 
the Court of Appeal, holding the deed to Mrs. Kenney volun- 
ntary, was before the referee in this suit, and the plaintiff is 
entitled to the benefit of it : Gillies v. Howe, 19 Gt. 32. The 
plaintiff is entitled to charge all the subsequent and continu
ing advances against the lands: Cameron v. Kerr, 3 A. R 30. 
The renewals were a mere continuation of the original 
debt, and were still chargeable against the mortgage: 
Dominion Bank v. Oliver, 17 O. R 402. This case differs 
from Royal Canadian Bank v. Payne, because the bank’s 
assignor there had not taken subject to a mortgage, there 
had been enough money paid to pay off the mortgage, and 
value had been given, all of which elements are wanting

m
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in this case, as Mrs. Kenney took subject to a registered Argument 
mortgage, expressly providing for renewals, and in any 
event should not be relieved to any greater extent than 

’"her Cai” PaU °n the Jebt due llt the date of the deed to

Qeo Kerr, Jr., for Ferguson, the assignee. ‘ ■'Each credi
tors debt is separately set out in the referee's schedule, so 
that r erguson having represented them all does not affect 
their status. Kenny’s evidence admits the debts. I refer 
to McCall v. McDonald, 13 S. C. R.
Kenney, l(j A. R. 276.

A. C. Galt in reply. In Gillies v. Ilowe the evidence 
was used by consent. In Dominion Bank v. Oliver the,/ 

money or other consideration paid ,at all £
Cameron v. Kerr, no deed was made and no other parties 

claiming The creditors may be mentioned i 
schedule but they are not parties. If the plaintiff's/con
tent,on that the defendant is estopped from assorti, 1 the 
lability of the deed by the judgment in Ferguln v.
Kenney 16 A. R. 276, the defendant's answer is, tL’the 
plaintiff and lerguson are estopped from disputing the 
deed by the judgment in this case, 16 A. R. 522, a/d estop- 
pel against estoppel leaves the matter at large/ Everest 
and Strode on Estoppel, p. 7, Bigelow, 4th ed„ 3$ and 350 
As to relative rights of the plaintiff and the/appellants 
after the date of the deed, see Fisher on Mortgages 4th 
ed„ 1187,1193,1633, and 1634. 9
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The defendants, the Kenneys, now contend as follows : 
1. That by cancelling and returning/to the maker all 

these notes, and accepting th 
tiff and / notes, the plain- 

Jus firm elected to abandon whatever rights they 
upon the former notes, and the/plaintiff's course of 

dealing in reference to said notes operated as payment of

were°gfv"n ^>teS' the 0rigi”Tebt fol' which they

e renew}

had

the



V.
[vol.THE ONTARIO REPORTS.

Judgment. 2. That after the conveyance of 1st September, 1884, to 
Robërÿm, J. the defendant Margaret Jane Adelaide Kenney, she became 

1 ■, . in respect to the said lands, a surety for the payment of 
the then existing notes, tile defendant, John Henry Kenney,

said firmBeing th# principal debtor, and the plaintiff’^ 
taking the'Teuéwal notes, and thereby extending the time 
of payment'" without .reserving any. rights against the 

,,surety, whereby she. became discharged.
3. That no iliabilityiattached on the said mortgage secu

rity for "adyfineeS" made by the plaintiff's firm to the 
'•‘defendant John Henry Kenney, or fqr 1nm, subsequent to 

I the date of the„sfiid conveyance of 1st September, 1884.
. As'to the-first contention, the case-of Dominion Barth 
\-'Oliver, 17 O. R. 402,'js ay .express authority-'âgninst it ; 
as. Ill that jCase,- sii here, there was 
the notes-oV the, debt for which the mortgage was given ; 
at their maturity they were taken lip by. substitution of, 
renewal notes, and a small amount paid oik account,which 
in tlic whole only amounted to $320:; and these renewals 

afterwards taken.up by totter renewals,.arnkso on-;,, 
but no other in.oney or other consideration ever passed 
from .the mortgagor to the plaintiff or bis firm during this- 

of dealing in respqct of the debt itself represented 
by the original notes, and which debt the mortgage was 
given to secure. - ; 1 ,

In CamUlicrs v. Ardagh,' 20 Gr. 579, at p. 593, the late 
' Chancellor/Spragge, says : “Üpon the dishonour Of'a bill 
"or note given as collateral security, thé original cause of 
action survives, &c„ *- 1 It seems to me quite Imma
terial whether the giving of .a note or a hill, for the amount 
of a debt is to be considered as operating as a suspension 
of'payment, or ash conditional payment; whichever it be, 
the original 'fcause of action revives, upon, default inpay
ment of the note or bill, - * * - It is, in short, as a general.

? * The cases entirely

F ■m
.

i payment in 'fact of’>
I *

course
i

:

rule, merely collateral security, 
negative the proposition that.the mere taking of spell note 
or bill, does of itself import thàt it is taken in aocord ami 
satisfaction." -Andin Dominion Bank v. Oliver, Boyd,I
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“The 7t0le sei'iea of-ote, and Judgment

• w,eh is

177484, to 
iccamo 
tent of 
enney, 
1 firm 
c time 
it the As to the second' contention. The conveyance of the 

equity Of redemption from John Henry Kenney of Is

Biackiey dated mh January, 1883,which tlmparty"of^he

to mvott 1 ^7'Kenney) hereby covenan*'Sand agree 
pay oil and discharge when due. At the date of this

conveyance the debt secured by the mortgage referred to was 
hat tor which the before mentioned ten promissory notes 

had been given ; as these several notes became du!, time 
to, the payment of them, was given without the consent 
Ot the owner of the equity of • redemption, who had by 
lesson of her having accepted the conveyance becom! 
surety in respect of the land. The rule governing in Z 
mat er of this kind is that ’when property of any kind i! 
mortgaged or pledged by the owner to answer forlhe Zebt 
'lefault, or miscarriage of another person, such property 
occupies the position of a surety, or guarantor, Ld any 
thing which would discharge an individual surety or 
guarantor who was personally liable, will under similar 
circumstances discharge such property.’"
- In Samuell v. Howarth, 3 Her. 272, A. guarantees 

-tiie payment of any goods to be applied bySB to 0 
1, ween the 2nd of April, 1814, and the 2nd of April, 1815 

, AItliough no period .of credit was specified, this could not
h taken as a guarantee for an unlimited period, but to be 
nuttamed by the usual course of trade - and O 
accepted bills for the amount of the goods’delivered, which
'' Per™!tS h’mit0 renew- whe>* Payable without any coin- 

,, mention to A. on the subject of such renewals * Held 
tlmt A. was discharged from his guarantee, by virée of the’ 

-creditor giving further time to the princinal

' iSS* “* ”»• »•

1884. 
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Judgment, sn/ety. And that, although it was proved that the renewal 

R=W J. Was given only in consequence of Cs. inabil'ty;.to papain 
/that no injury could accrue to A. ; the surety being lnmseJt 
the tit judge of what is, or is not, for his own benefit.”

Lord Chancellor Eldon, in giving judgment saul 
at p. 279 : “ 1/he creditor has no right—it is against the 
faitl} of his contract—to give time to the principal, -even 
though manifestly for the benefit of the surety, without 
the consent of the surety.

And in lloyal Canadian Bank v. Payne, 19 Gr. 180, 
the late Chancellor Spragge followed that decision, and dis- 

See also Lord HarbUrton v. Bennett,
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charged the surety.
Beatty’s Reports, (lr. Ch.) 386.

A creditor who takes a bill or notdlrom a debtor who is 
in default, impliedly gives him time since he cannot sue 
the debtor until the maturity of thS bill ornote: TheCroydon 
Commercial Gas Co. v. Dickinson, 1 C. P. D. 707, affirmed 
in appeal, 2 C. P. D. 4(1. Likewise the renewal of a bill 
by the creditor may operate to discharge, the surety, unless 
made with the assent of the latter: Torrancev. ThtBankof

But at

/

1
t/ffi
in

' British' North Ame.rica, L. R. 5 P. C. 246. 
the time the debt for whiçh the original ten notes

contracted, the defendant Margaret Jane
?! :

given was
Adelaide Kenney had not become a surety. Nor was she 

tfc notes were given, except as to one,such at the time 
which was made on 1st October, 1884, for $118.76; and 

to whether that does not make athe question arises as 
difference in regard ; to the effect of giving time for pay
ment for each’, by taking the renewals.

Mr. Brandt in his work on Suretyship, sec. 19, says : “ If 
creditor knew of suretyship, when he did the act complained 
of, this is sufficient to secure surety his rights and he cites 
in’support of that proposition the following American 
Bank of Missouri v. Matson, 26 Mo. 243; Colgrove v. 
Tollman, 2 Lansing (N. Y.), 97 ; Lauman y. Nichols, 15 
Iowa, 161, and Wheat v. Kendall, 6 New Hamp. 504. But 
as being contra, he refers to The Bank of. Upper Canada v. 
Thomas, 11 C. P. 515, and Pauley v. Harradine, 7 E. &

INIS.' ■

B. 431.

...
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"1™ti"ne,1l ““>> tho agreement was mailp as «gment. 
o the suretyship, at the time the notes were made and n, i ÏL , 

handed over to the plaintiff, and he received them with 
nil notme of the tact, and it was held that a plea alleging 

t at tact, and that the plaintiff had afterwards without
' dèbmrTtf , v ™rety given lime t0 the principal 

debtor, but for wh,ch he might have obtained payment 1.
good on demurrer. But in the same 
raised and not

179
wal
and
tself

, the 
iven 
bout was

case the question is 
- , i .. enswered, whether the equity would hitve 

existed if the notice had been after the taking of the - 
notes, but before the giving of time ; and in The BaMh of 
Upper Canada v. Thomas, supra, the declaration was on

I a P‘n“ t 7 DOte m“de by the defendant and endorsed by 
one O. 1. M. to the plaintiffs. Plea, • - - 7
that the defendant 
the note for his benefit 
plaintiffs bécarae

ISO,
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ho is 
t sue 
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is she 
3 one, 
; and 
lake a 
r pay-

equi table grounds, 
surety for O. T. M„ and made 

without value, of which the 
. after they became the holders 

t eieof, and after notice thereof gave time to O. T. M. and
Court easedd®fendanl| On demurrer held bad. The
nladn iffD‘aPer' i J" and J>' holding that as the
plaintiffs were not aware of the true state of affairs existing 
between the defendant (the maker) and 0 T M the 
payee and endorsee, at the time they became the holders 
of the note the defence was not allowable, and it was con- 
s demi by these learned Judges, that the case of Pooley v 
llarnuhne did not go so far as to decide that a subsequent 
knowledge was sufficient to enable the defendant to take 
advantage of the equitable doctrine relied upon in the plea 
although Hagarty, J„ at p. 517, said: "I gather from
lie language ot Sir J. Coleridge,!,, delivering the judgment

m Pooley v. Harradme, that he considers 
Equity would probably relieve the .... 
give tune to the principal debtor, after 
existence
ledge at the date

was

aware

! : “ If
lained 
e cites 
cases : 
we v.

, But 
ada v.
r E. &

that Courts of
surety if the creditor 

knowledge of the
of the relation, although he had

„ , , t or tlle orig™al transaction.”
the learned Judge continues : '• The inclination of my
this onSfi° t" that SUCh W°Uld bc thc view taken- And 
tins on the short ground that in thc language of the case

no such know-
And
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norJ udgment. referred to, the defence does not arise by any alteration of 

Robertson, J. the original contract, but that the creditor cannot fairly 
or equitably sue the surety when, knowing of the existence 
of the relation of principal and surety, he has voluntarily 
tieif9up his hands from proceeding against the principal.

In Davies v. Stainbank, « D. M. & G. 679, it was 
held that a creditor who holds a floating guarantee from a 
surety cannot, without the surety’s consent, give time to 
the principal debtor as to any portion of the debt, without 

rving the creditor’s rights against the surety, and yet 
hold the surety liable for that portion.

In order to apply these cases to the one now before 
it is,necessary to review the facts and circumstances 

c4ed with the transaction and between the principal

:

ii
one 
sam 
in ti 
of tl

Ken
gag*

respi 
mat i 
in tl 
Bam

-

conne
debtor John Henry Kenney «ml the plaintiffs -from the 
beginning* The mortgage, which the plaininff, is now 
seeking to enforce, was given as a continuing security, and 
so long as the equity of redemption-remained in the 
mortgagor, the giving of time could not affect the 
but afterwards, and when the debt secured was 
tamed to amount to the sum represented by the ten notes 
in question, and the date of their maturity fixed and 

^agreed upon, the mortgagor conveyed, at the instance and 
with the advice and co-operation of the plaintifs, the 
lands in the mortgage mentioned to the détendant Mar
garet Jane Adelaide Kenney, subject to the said mortgage. 
This transaction had the effect of making the_ grantee 
Margaret Jape Adelaide Kenney, a surety in respect of these 

, lands, for the payment of these several promissory notes, 
' but for nothing beyond that. These notes respectively 

matured at dates from 18th September to 18th November, 
1884, and as they matured, the plaintiffs’ firm at the 
request of thejpaker, James Henry Kenney, retired them 
in full, and funewaTnutes, made by the same maker, were

the
with 
as til 
the d 
notes 
each 
becon 
of the 
tentic

I
aacer-

z

As
to thi 
where 
(the 
his mi
veyan 
Atjeloi 
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I

ii
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. {lurch 
had b<

taken in substitution, payable at dates extending the time . 
of payment from one 
notes being cancelled by the plaintiff and handed back to 
the principal debtor1, no consent being given by the. surety,

to several months : the original
(16 A
convej
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the rights of the creditors reserved against the

3L.
181

nor were 
surety.

In my search for authorities I have not been able to find K°'X'r‘0n’ '' 
one in which the facts and circumstances 
same-as in this case.

of Judgment.
i'ly

ily are exactly the
. . ^ ^le nearest to it is where the surety
™ the first instance gave the mortgage, to secure the debt 
of the principal del,tor. 1 think thesame principle governs 
îere, the moment the defendant Margaret Jane Adelaide 

Kenney became the owner of the land subject to the mort- 
gage. So that at that moment she "at the instance, and 
with the advice and co-opemtirtn of the plaintiff," became in 
respect of the land, a suretj for the due payment at 
matuiitj of each of these proniissory notes. If I am right 
in this the difficulties presented by the decision in The 
Bank of Upper Canada v. Thomas 
the other

al.”

4out
yet

ices
ipal

the are not present, and 
l ooleyv. Harradine, Davies v.Stainbank 

with a host of others referred to in these two cases, as well 
as the American cases, noted by me, make it clear that by 
the dealings and transactions in* regard to these several 
notes between the credi 
each of them became

aow
and
the

and
and

1
r and the principal debtor, after 
ue and payable, the surety has 

become discharged and released from her liability in respect 
of them I am, therefore, of opinion that the second con- 
tentionof the defendant (Margaret Jane Adelaide KenneW 
must prevail. • * J

A

the
itar-
rage.

ively
nber,
; the

:k to 
irèty,

As to the third contention, it is only necessary to refer 
to this same case in the Court of Appeal, 16 A. R. 522 
where it was unanimously held that the mortgagee 
(the plaintiff) cannot charge against the land under* 
his mortgage any advances made after notice of the con- 
veyance of the land to the defendant, Margaret Jane 
Adelaide Kenney, of 1st September, 1884. But the plaintiff 
in answer says: In another action of this defendant Fergu- 
son against these defendants the Kenneys, in which Tait 
j il “ i:°" jUflSment creditors of John Henry KenfAy
na I60» Tl8 P"VtieS l,laintitfs> ‘ho Court of Appeal 
(16 A. R. 276), declared that as\ 
conveyance was fraudulent and A

<7

against creditors this 
id, and that although
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with 

the 1 

valid

Judgment, the Court dismissed the action ns regards Ferguson, 
Robertson, J. *he assignee, on the ground that he .» assign,ee <of 

Henry Kenney, looking at the date of the deed 
signment, the deed having 

made before the Act respecting assignments, &e.,

Jaines
and the date of the

by insolvent persons (R. S. O. ch. 124) came in force, 
manifest that the transaction was one which could

not have been attacked by the assignee ; they, however, 
dismissed the appeal against the creditors Tait, Burch & 
Co., holding that the creditors .are entitled to avoid the 
deed under the statute of Elizabeth ; and that,inasmuch

creditors of the

In
Olliu 
Lord 
being 
this c 
true < 
his c

sente< 
remai 
wrong 
plaint 
«See. ► 
in Bla 
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dant f«
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Assui

as the plaintiffs' firm D. McCall & Co. 
grantor, they now contend that they ha»'e the same right 
as other creditors to take advantage of this judgment of 
the Court of Appeal ; >nd they, as ordinary creditors,

so that if theirhave proved this claim before the Referee, 
security under the mortgage is gon^they still have the 
right to claim pro rata with other creditors, the proceeds 
of the sale of the land when made by the assignee.

Apart from the objection also taken by the defendant 
Margaret Jane Adelaide Kenney, as to whether there was 
any evidence before the Referee in this action, to establish 

the alleged fact, that the deed of 21st September, 1884, 
fraudulent and void as against creditors, and which I

:

will deal with hereafter, I am of opinion that the plain
tiffs’ firm cannot, as simple creditors, claim against the 
lands in that deed described. I cannot see how they can 
be in a better position as simple creditors, than they 
as mortgagees ; in fact it jfras as simple creditors 01 for 
whatever sum was due to them, on their running account 
against the defendant John Henry Kenney, after the date 
of the deed, that the question came before the Court of 
Appeal ; and the language of Hagarty, C. J. 0., at p. 525, 
in that case is, “ I think it impossible to hold that as .

bo held fraudulentagainst this plaintiff the deed can 
and void, merely because he was a creditor at the time of 
its execution, /it purports on its face to be for a consider, 
ation of $4,000, and it was executed at the instance and

'
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with the advice and co-operation of the plaintiff. The Judgment, 

mortgage to his firm is declared to be a prior security on Robertson, j. 
the land, and we must hold him as fully acquiescing in 
the perfect propriety of this deed to the wife, as based 
valid legal consideration, and as in no way a fraud upon 
him. The deed was, and is, of course, perfectly good be
tween the parties.”

In support of my view, I may also refer to the case of 
Olliver v. K ing, 8 D. M. & G. 110 ; and the language of 
Lord Justice Turner, at pp. 120, 121, which I adopt 
being most applicable to the effect of the transaction in 
this case. My opinion is based upon this 
I rue effect of this transaction to be, that the plaintiff by 
his conduct agreed to this alienation of the assets of 
James Henry Kenney, and must be considered to have 
sented to take satisfaction out of the property which 

\ remained. It follows therefore, that the Referee 
F wrong in reporting thii the sum of $2,790.02 due to the 

plaintiff's firm, was payable out of the lands in question,
&c. See also the remarks, of Osier and Maclennan, JJ.A., 
in Blackley v. Kenney, at pp. 529, 530, 16 A. R.

The appellant also urges as another ground of appeal 
against the report that the creditors generally of the defen
dant fJohn Henry Kenney), instead of individually proving 
their own claims as they might have done, have chosen to
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be represented by defendant Ferguson, who is the assignee 
for the benefit of the creditors of the defendant John Henry 
Kenney, and wild lias no locus standi, &c.

Ihe appellantsulo not admit that if the said creditors 
had proved individually, their claims would take priority 
to the appellant Margaret Jane Adelaide Kenney. But 
as they have not done so, their rights must be governed 
by the rights of their representative in this action. And 
inasmuch as the said deed to the appellant Margaret Jane 
Adelaide Kenney remains unimpeached and unimpeachable 
on the evidence herein, as respects all parties, the third 
finding in favour of the said John Ferguson is 

Assuming for the purpose of this particular ground of
erroneous.
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Judgment, appeal that the defendant Ferguson is entitled to claim 
Robertson, J. against the lands in question herein, in respect of the 

creditor’s claims, which he represents, still the appellant 
Margaret Jane Adelaide Kenney is entitled to priority at 
least in respect to her inchoate right to dower.

The appellant Margaret Jane Adelaide Kenney derives 
her title to the lands in question under the deed of Septem
ber 1st, 1884. This deed was dijly registered. The Court 
of Appeal for Ontario has decided that upon the evidence 
herein the said deed is good as against all the parties to 
this action, including the defendant John Ferguson. The 
judgment of the said Court of App/eal has* also been 
registered, and lias not been appealed from, and the said 

, appellant claims the benefit of the Registry Act.
The original order of reference was made by the Master 

in Chambers on 18th October, 1887, to enquire and report 
whether there is any, and if any, what sum of money is 
due to the plaintiff in respect of the mortgage security in 
question in this action.

Under this order the referee would enquire as to subse
quent incumbrances, &c.,and under Con. Rule 309, trustees 
&c., may sue and be sued on behalf of, or as representing 
the property or estate of which they are trustees, «fcc., 
without joining any of the parties beneficially interested 
in the trust or estate, and may be considered as represent
ing such parties in the action.

In this case, however, the assignee Ferguson did not 
represent the property or estate. The Court of Appeal in 
his action against these defendants the Kenneys, held that 
he had no locus standi, and therefore he could not be con
sidered as representing the parties who were beneficially 
interested in the equity of redemption. Moreover, as I 
understand the report of the referee, and the evidence 
taken before him, the claims whitli Ferguson brought in, 
with the exception of Tait, Burch & Co., formed no charge 
upon the mortgaged lands, they were merely simple con
tract debts which had not been reduced to judgment, and 
therefore no execution in regard to them was placed in the

184 TIIE ONTARIO REPORTS.
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sheriff's hands or otherwise did they become charged on -imlgmeat. 
the land. It follows, therefore, that in regard to all the 
claims mentioned in the schedule to the report as beinv 
allowed to Ferguson as assignee on behalf of the creditors 
of the defendant John Henry Kenney must be disallowed 
First because Ferguson as assignee had no loom standi . 
second, because those of the creditors who were execution 
creditors wore hot made parties to this action ; third, 
because those who were not execution creditors had

185

f the 
oil ant 
ity at

1‘obertson, J.

erives

dence 
des to 

The 
been 

e said

charge or lien on the lands.
Before the Referee the only evidence to prove that the 

deed of 1st September, 1881, from defendant James Henry 
Kenney to the defendant Margaret Jape Adelaide Kenney 
was fraudulent and void as against creditors, was a certi- 

■ fled copy of the certificate of the Regular of the Court 
oi Appeal as to the result of the appeal in Ferguson v 
Àenueÿ—there was no formal judgment nor an exemplifi- ** 
cation of one. r

faster
report

•ity in
I would, however, allow proper evidence of that iud"- 

ment to be given, if I thought such evidence could be 
received in tins action. In order to make it admissible 
cvulence, a judgment must he between the.same parties in 
the suit in which it is offered as evidence : that was not 
the case here. The parties in the 'suit of Ferguson! v 
henneoj, at the time of the entry of the judgment therein, 
were Ta,t, Burch & Co. plaintiffs, against these defendants 
the Kenneys. The name of the plaintiff Ferguson was, by 
the judgment of the Court of Appeal, struck out of the 
action : that left Tait, Burch & Co. plaintiffs against these 
defendants, the Kenneys, defendants. Tait, Burch & Co 
are not parties to this action, not having been parties by 
onginul writ, nor added afterwards bv the Referee In 
my opinion, therefore, the judgment in Tait, Burch & Go. 
v. leiiney, could not be received in evidence in this action 
to shew that the conveyance of 1st September, 1884, from 
defendant John Henry Kenney to the defendant Margaret 
Jane Adelaide Kenney, was void as against creditors.

Ihe result is, that this action, so far as the lands'de- 
24—VOL. XIX. O.R.
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Judgment. scribod in the mortgagees’ security 
Hobërtaôü, entirely failed. The plaintif! should pay the costs

defendant Margaret Jane Adelaide Kenney ; and 1 alio» 
the appeal except as to the first ground ; and I allow the 
defendants, the Kenneys, the general costs of the appeal.
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[COMMON PLEAS DIVISION.] 

Huffman v. Walterhouse and Broddy.

SXT''

per, claiming to act Under R. S. 0., chap. 164, sold by public 
,11 i stallion belonging to the plaintiff, a boarder at his inn, to 
a lien thereon for the keep imtfUccommoilation thereof.

the sale was authorized.

An innkee 
auctio

Held, that the lien existed and
After the lien accrued the plaintiff removed-the stallion 

brought it back to the inn. '

merely the agent of another who was the real owner of the business.

This was an

and subsequently

action tried before Falconbridge, J;, and a 
jury, at Toronto, at the Fall Assizes of

The action was brought by the plaintiff against the 
defendant Walterhouse, an inn-keeper at Copkstown, and 
the defendant Broddy, an auctioneer, to recover damages 
for the alleged wrongful sale of ft stallion.

The stallion was sold by the defendant Broddy under 
instructions received from the defendant Walterhouse, who 
claimed to enforce a lien for the keep and accommodation 
of the stallion.

, The plaintiff, who 
stayed for some time at the defendant Walterhouse’s inn, 
travelling at intervals with the stallion during the season, 
«oing out during the week and returning on Saturday, the 
stallion being stabled at the inn. At the end of the season

Statement.
1889.

the owner of the stallion, had
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of 1888 the jifaintiff stayed on at the house until midwin-Statement, 

ter, when the defendant Waltevhouse advertised the 
plaintiff s goods and the stallion for sale under a claim for 
plaintiff’s board and the keep of the stallion, 
various

At the close of the

After
postponements the sale took place.

the learned Judge submitted 
several questions to the jury—who found first, that there 
was an

A. B.

agreement on the part of tlïe plaintiff to pay for 
pm-iod extending from the fall of .1836 till the spring of 

the sum of $18 per month, and that on or about
AprilyHt^S, a balance of account was struck, shewing a 
balance inIhmur of the defendant Waltevhouse of $65 ; that 

on the 29th Jitvmary, 1889, there was a balance Struck 
between the plaintiff and the said defendant, shewing a 
balance of $295.50\n favour of the said defendant.

The jury also fomnby public 
inn, to en- t after the close of the 

of 1888, the said defendant should be allowed at the rate of 
$18 a month for the keep of plaintiff and his horse, and 
that the plaintiff was not entitled to charge the said de
fendant anything for his work and labour./ They found that 
the said defendant should be all

season

bsequently

era license 
t lie is the 

isee was owed fifty cents per day for 
the keep of the stallion from the date of the seizure until 

■ the day of the sale ; that the goods and chattels realized 

their full value at the sale ; and that the plaintiff had 
tained no damage from the seizure of the goods, or from the 
mode in which the sale was conducted.

The last question was, as to whether there 
agreement that the said defendant should have a lien. The 
jury did not answer this question.

Ihe learned Judge upon the above answers entered 
judgment for defendants, dismissing the action.

Amotion was made by the plaintiff to set aside the 
findings and judgment entered for the defendants and to 
enter judgment for the plaintiff.

J., and a
sus-

linst the 
own, and 
damages was an

dy under 
ouse.who 
modation

llion, had 
►use’s inn, 
tie season, 
îrday, the 
be season

Ill Michaelmas Sittings, 1889,2). 0. Cameron and Blain 
supported the motion.

McFadden shewed cause for the defendant Walterhouse, 
and Graham for the defendant Broddy.
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The authorities are sufficiently referred to in the judg
ment.

188 THE ONTARIO REPORTS.
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Judgment.

Galt, C. J.

March 7, 1890. Galt, C. J.

[The learned Chief Justice, after fully commenting on 
the evidence, decided that the findings of the jury were 
in accordance therewith. He then proceeded] :

The legal rights of the parties are based on the con
struction to be placed on ch. 154, It. S.-O., and on the 
position of the parties. The learned counsel on both sides 
referred to very numerous cases but it is unnecessary to 
comment on many of them.

By section 2 of ch. 154, every inn-keeper, hoarding- 
house keeper, and lodging-house keeper shall have a lien 
on the baggage and property of his guest, boarder, or lodger 

food or accommodation furnished to

a
■:6

1:1

for the value of a 
such guest, -&C., with a power of sale.

By the common law an hotel keeper had such a lien, but 
a boarding-house keeper and lodging-house keeper had not. 
The statute extends the same privilege to all, so that it is 
a matter of indifference whether the plaintiff was in the 
house of the defendant as a guest or a boarder. In my 
opinion he was there as a boarder, and not as a guest. 
The statute also confers a power of sale.

By section 8 of same statute. Where an inn-keeper, 
boarding-house keeper, lodging-house keeper, or livery 
stable keeper has by law a lien upon a horse or other 
animal for the price of any food «See., he shall, in addition 

1 to all other remedies provided by law, have the right in 
case any part of such price or value remains unpaid for 
the space of two weeks, to sell by public auction such- 
horse, &c. \

The first question raised by Mr. Cameron, counsel for 
the plaintiff, was, that as the 3rd section applies only to 
cases in which the hotel or boarding-house keeper has by 
law a lien, it has no application to the present case because 
the second section does not include a horse.
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By the common law an hotel keeper hail a lien on horses Jud„m=nt. 
the property of his guest or brought to his inn by a guest ualt c J 
see Allen ^ S,nitk 12 C. ii. N. 8,638, and ' *
Florence 3 Q. B. D. 484, consequently the lien on the horse 
did exist, and the power of salé in/flie third section applies 
H,s argument was, that hecau/the terms of the second 
sec uni were " for the v»l„e orXricc of any food hr acorn 
modation furnished to such gM, hoarder, or lodger," it 
must be held to anpiy only to\ the person of the guest or 
boarder; but it fas been hel\j, as shown in the cases to

ie i iaVe/7trCd,that lfSBS aml triages are sub- 
jec to alienfo/goods furni^ed not only for the pers
ol the guest bui also for<% food of his horses and ser
vants. It wasijiamfestly the intention of the Legislature 
o increasemotio diminish the rights of a landlord. The 

Legislature by declaring that the landlord shall have a 
T nothing to his common law right. What it has 

power of sale which he
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that appeared in the evidence was, that the license 
m the name of the wife; the plaintiff, moreover, was not 
m he house as a guest hut as a boarder, and under the 
statute the hoarding-house keeper has the same 
an inn-keeper.

Mr. Cameron also contended that as the horse and -mods 
lmd been removed after this settlement was made, no 
lien could be claimed against them on the plaintiff bring 
mg them back after the close of the season in 1888 

In Mnlliner V. Florence, 3 Q. B. D. 484, to which 
have referred, the guest arrived at the end of Sep
tember, 1876, and remained until the middle of Jan
uary, 1877. In November, 1876, after he had contracted 
f P°rtlon of the deK a Pair of horses, waggonette, and 
Harness, came to defendant’s inn for the
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satisfie 
of the 
license 
license 
owner

Judgment, the gutist (who was a swindler, and really had no 
GaMLJ. property in the horses,) left, the landlord claimed a lien 

not only for the debt contracted after the horses arrived, 
but for that which was due before.

Lord Bramwell in giving judgment says, at p. 488 : 
« The first question for ' out decision is, what was the 
inn-keeper’s lien ; was it a lien on the horses for the 
charges in respect of, the horses, and on the carriage, 
in respect of the charges .on the carriage .and

them for the guest's reasonable expenses, or was it 
a general lien on tte horses and carriage and guest’s goods 
conjointly, for the whole amount of defendant’s claim as 
inn-keeper ? I am of opinion that the latter was the true 
view as to his lien, and for this reason that the debt 

claimed was one debt,

/ ,Mac

no lien

Badc

Railwaytin respect of which the lien was 
although that debt was made up of several items.”

In the present case the defendant had a right of lien
removed in April, 1888, and I 

reason tor holding that when the plaintiff 
returned, bringing the goods with him, the right of lien 
did not revive.
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! Mr. Cameron then contended 'that as the defendant 
claimed a lien for a larger amount than he was entitled to 
his right of lien ceased. The jury hâve found that as 
respects the amount of the defendant’s claim it is correct, 
consequently it is unnecessary to consider the question of 
lion raisetPon the basis that the claim was excessive.

Mr. Blain’s contention was that the statute only confers 
the right to sell the goods, . This has reference to the $65 
to which I have chiefly referred. He then very forcibly 
urged that as respects the remainder of the claim, it was 
covered by the agreement that no charge was to be made, 
but that the plaintiff’s services were to be accepted as an 
equivalent. The jury have found expressly that there was 

such agreement, and in my opinion such finding is in 
accordance with the evidence."
' Under sec. 12 of the Liquor License Act, It. S. 0. ch 194, 
the person receiving a tavern license is assumed to have
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satisfied the commissioners that he dr she is the true owner Judgment. 
°f business. But notwithstanding the issue of l. 
license to one person, it is competent to shew that the 
licensee was merely the agent of another who was the real 
owner of the business.

Galt, C.J.

488: 
is the

Triage, 
o lien 
was it 
goods 
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îe true 
e debt 
3 debt,

-JVIacMah^n, J., concurred.

[COMMON PLEAS DIVISION.)

Badgebow v. The Grand Trunk Railway Company.

Ittdlimys-AccideM-NegKgence-Evidmce oj - Defective brnke-iatcnt 
defect—Conjecture.

Action by plaintiff toreason a, was K Vi £££&

« wl““h,< «“'■‘sed was employed a. a brakeman 
Held, that there could be no recovery, for the evidence failed to shew how

EiiSpiEHnSHBE.™

i:Lien on 
an*d I 

laintiff 
of lien

endant 
tied to 
that as 
correct, 
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This was an action tried, bèfore FalcoNbridge, J.,.and Statement, 
jury, at Toronto, at the Autumn Assizes of 1889.
The action was brought by Jennie Badgerow, administra^ 

tnx of David L. Badgerow, deceased, on behalf of herself 
and Archie Badgerow, her infant child, under Lord 
Campbell’s Act, to recover damages from the defendants 

• for the death of her husband, the said David L. Badg 
by the alleged negligence of the defendants.

The action was also, framed under the Workmen's Com
pensation for Injuries Act, alleging a defect in 
brake on a car, in a train of cars on which David L 
Badgerow was employed as brakeman, on the defendants' 
line of railway; and, by means of which defective

J.
confers 
he .$65 
orcibly 
it was 

3 made, 
1 as an 
ere was 
lg is in a certain

3h 194, 
\jO have brake,



XIX.][VOL.

the death of Badgevow was alleged to have been caused; 
and that the defect in the said brake was a defect in the 
ways, works, machinery and plant of the defendants’ rail
way, and was or should have been known to the defendants 
through their car inspectors at York, from which the train- 
started with Badgerow as oné of the brakemen on the day 
he was killed.

The facts are fully set out in the judgment of MacMa- 
hon, J.

On the findings of the jury the learned Judge found for 
the defendants.

THE ONTARIO REPORTS.192

OnStatement.
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In Michaelmas Sittings, 1889, a motion was made to set 
aside the verdict and judgment entered for the defendants 
and have the same entered for the plaintiff.

In Hilary' Sittings, 1890, Maeculloch supported lie 
motion.

Wallace Nesbitt, contra. .
The arguments, so far as material, appear from the 

judgment.
i.

March 7th, 1890, MacMahon, J.

The train on which the deceased was employed was a 
freight train, and on the 5th of March, the day on which 
Badgerow met with the accident resulting in his death, the 
train reached York station about 3 o’clock p.m., and at that 
time Badgerow and Clarke, the two brakemen attached to 
that train, were at the station and remained there, 
departing with the train at 3.40 on its eastward trip, and 
about 7.15 o’clock Badgerow left the conductor’s van, at a 
point two miles west of Uxbridge station, to apply the 
brakes where there is a curve and a down grade, and when 
the train reached the semaphore near Uxbridge station 
Michael McCarthy, the conductor, missed Badgerow, and 

going back with the pilot engine found Badgerow’s 
body quite dead, close to the track about three-quarters 
of a mile west of the semaphore at Uxbridge.

b Î m
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BADGEROW V. GRAND TRUNK R. VV. CO. 103
On an examination of the cars at the .rear end of the Judgment, 

train, where Badgerow was braking, it was found that 
some of the brakes which had been applied were not 
relaxed as they should have been before reaching the 

. semaphore; and on a flat car—the third car from the van— 
the conductor found the brake-mast without any circle, 
the whole top attached to the mast being gone.

-The manner in which the brake-circle is put on the 
mast is thus described by McCarthy, the conductor;
“ Tllere 18 a hul* in the centre of the spokes of the brake- 
circle, and the upper part of the mast is inserted into that 
hub, the circle lying flat on top of the mast; the spokes 
run to a centre, and they sit on a shoulder oil the mast, 
ami then there is a nut screwed 
which keeps the circle flat in its place.”

Badgerow's body was taken to Goodwood station from 
the place where it was found; and in the van from which 
the body was removed there

Mac Mahon,
J.

.cMa-

ld for

to set 
idants the top of the mast

d he

. _ were removed two pieces of a
brake-circle, which it was asserted on behalf of the plaintiff 
was the brake-circle attached to the brake-mast on the 
tint-car spoken of by McCarthy, who could not, at the 
trial, say whether the brake was or was not set on that 
pai ticular car at the time he examined it.

McCarthy did not see any part of a brake-circle near 
Badgerow's body at the time it was found; and if the 
brake-circle belonging to the brake-mast of the fiat-car 
spoken of by McCarthy was the

was a 
which 
th, the 
it that 
lied to 
there,

ly the 
l when 
station 
v, and 
ferow’s 
uarters

in the van from which 
Badgerow’s body was removed at Good\vood, there is ... 
evidence by whom or where it was picked up, and put

one
no

Evidence was given on behalf of the plaintiffby experts 
to shew that there had been a crack for at least some weeks
in the brake-circle taken out of the van at Goodwood • 
and that the brake inspectors at York station should have’ 
discovered the defect if proper precautions had been taken 
by them in making their examination ; and that in such 
examination they should have used a hammer to tap the 

25—VOL. XIX. O.R.
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Judgment, brake-circle in order to make a proper test for discovery 

MacMahon,
WOl

of defects therein.
The rules of the defendants produced from the plaintiff’s 
stody, and which she stated belonged to her late husband, 

and for which he gave a receipt to the Grand Trunk 
Railway Company, provide : w

Rule 196, “The conductor and brakemen have time on 
the journey to examine the wheels, brakes, coupling and 

have no excuse for allowing

the
J.

befo; 
the 1 
pi act 
fecti 
to t 
any

eu

journals of the cars, and can 
them to be neglected ; it will always be presumed that 
they are inattentive to their duties if they are neglected.”

By Rule 217, conductors and brakemen of freight trains 
must be in attendance half an hour before the time fixed

:

the time table for the departure of their trains.
And Rule 229 prescribes in regard to brakemen they 

must examine the car brakes to see that they are in proper
the conductor, 

been a brake-

on If

Uxbi

to th 
had v 
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togetl 
if the 
throu< 
the bi 
mast, 
to its

it working order, and report any defec 
The evidence is that Badgerow, who K

for about five years, was in attendan^£})gà at least 
forty minutes prior to the departure of the train, and that 
there was ample time in which to examine the brakes.

With the careful inspection he was called upon by the 
rules to make so as to enable him to report to the con
ductor, Badgerow, if he did make one, did not, it must , 
be assumed, discover any defects, for he did not report that 
there were any to the conductor ; and, if he did not 
make an examination, he was violating one of the impor
tant rules of the railway company whose servant he was, » 
and so was guilty of negligence from which, it might pos/ 
sibly be said, the accident occurred resulting in his deatlij; 
if so, no liability attaches to the defendants by reaso 
such negligence.

I say it might possibly be assumed, for there is no evi
dence upon which the accident causing Badgerow’s death 
can lie attributed to any particular cause ; nor is there any 
evidence shewing that the defendants have been guilty of 
any negligence conducing to his death.

The ' evidence is, that after leaving York, Badgerow
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the brake-circle

the flat-car, from which Judgment.

r;. stouHviue,
before reaching the grade where Ire last went out to apply
nlaoMjT , v 1618 assume tl,at at these several 
places, the brake was not> far as he could discern, de-
fective, otherw.se he would have communicated the defect 
to the conductor; and also had he found it defective at 
any of, t)re prior points where he 
he would not have attempted to 

Uxbridge through which 
point, while in that defective 
claims that his death was caused.

If this brake was, as stated, used on at least four 
sions by the deceased prior to coming to the grade 
Uxbridge and as the brake-mast was found without the
brake-circle and the nut which keeps the circle attached 
to the brake-mast, the strong probability is, that the 
had worked completely off,or was loose,and when Badgerow 
wen to apply the brake the nut and brake-circle flew off 
togethei.and so precipitated him from the train, 
if the brake-circle had been cracked

ntifF s 
sband, 
Frank
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owing 
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For, even
,, , ,, , 80 85 to have broken

.rough the strength employed by Badgerow in applying 
the brake, the brake-circle would have parted from the 
mast, but would have left the nut there if screwed down 
to its proper place over the brake-circle.

However, there is .no evidence to she 
manner, or from what cause, the accident causing the death 
happened. At best there is mere conjecture, and any 
negligence with winch the defendants have been charged 
by reason of what is stated was a defect in the brake-circle 

not be charged against the railway company, because 
it was the duty of Badgerow, under the rules to ha 
■such an examination as would have satisfied him that 
tlieie was no defect in the brake ; and, if that 
done, the defendants cannot be made liable.
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the defendants’ line of rail-ék onsecuring ti
way, and the plaintiff, who was on a passenger 
passing the timber truck on another track, was injured by 
the projecting timber, there was evidence that the break
age was caused by a latent flaw in the chain. Brett, J., 
at p. 298, said : “ The accident here might solely be caused 
by the latent defect in the chain, and that would not be 
negligence on the defendants’ part.

And in Gilbcvt v. North London H. "W. Co., 1 Cab.
asbs as these ”

Judgment.

MacMahon,

Er J.
p

Liqi

The

mi de

“ If in ruiand El. S3, Field, J„ saj*:
(actions for injuries caused by nefteenceW “ the facts 
proved are as consistent with the suppo^£iony,hat due and 
reasonable care has been exercised as thïFthere has been 
negligence the plaintiff must fail.” See also the note to 
that case at the foot of same page.

| have not considered it necessary to discuss the other 
questions raised by the plaintiff’s motion as upon the main 
question as to the duty of the deceased to inspect the 
brake—if the accident could be attributed to any defect 
therein—we hold that it was incumbent upon Badgerow, 
according to the rules, to make such inspection, and his 
neglect so to do disentitles the plaintiff to .

judgment entered by the learned trial Judge for the 
defendants will stand, and the plaintiff's motion will be
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Galt, C. J., and Rose, J., concurred.
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[COMMON PLEAS DIVISION.]

Regina v. Cantillon.

Him Limite. Act, It. S. 0. ck m-Adjwlkation-Cmmctwn-Imprisoii. 
ment without prior dhtrem-Ooeta of conveying to jail.

under the “The adjudication on a second offe 
without providing for «listres 
default of the payment of the I 
up under it was in similar ten 
but before its return, an ame 
distress being first made .

Held that the adjudication and conviction made under it were void for

•e»i!^^trds6ise«- - aoetuWe, that hul the amended conviction been in other respecta goo
ril^'r,eX"8r the Li<i"or a=‘ >»k

Liquor License Act, ” 
is, directed immediate imprisonment in 
hue and costly and the conviction drawn 

rms. After the issue of a writ of certiorari, 
nded conviction was returned providing for
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In Michaelmas Sittings, 1889, an order nisi was obtained Statement, 
to quash a conviction of the defendant, made by James 
Grace, acting police magistrate for the city of Brantford, 
and Win. Likens, a justice of the peace, for a second offence 
in selling liquor during hours prohibited by the “ Liquor 
Licenc| Act.”

In Hilary Sittings, 1890, DuVernet supported the motion.
Langton, Q. C., contra.

e main 
;ct the 
defect 
gerow, 
ind his

for the 
will be

March 8, 1890. MacMahon, J.

The order nisi states less thai^eventeen grounds for 
quashing the conviction, most qj them being untenable.

There are tsw grounds takëüxÿ^h we think are fatal 
to the conviction, viz. :

1. That the original conviction wrongfully awards direct 
imprisonment in default of paymijfct of the fine ; and

2. That the conviction secondly returned to the clerk 
of the peace does not conform to the adjudication, in this 
that the conviction provides for levying the fine and costs 
by distress while the adjudication omits to provide for 
-distress.

no
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Judgment Tlie adjudication signed by the justices is as follows: 
MncMahon, “We therefore adjudicate the defendant W. D. Cantillon 

J' for his said offence to pay a fine of $75, and co5ET$&fS5,
and, in default of payment forthwith, to be imprisoned in'\

ForII
1

the common gaol in the County of Brant for the space of 
20 days.”

The conviction first returned, after stating the amount 
of the tine and costs adjudged to be paid, provided that if 
the said several sums were not paid forthwith the defend
ant was to be imprisoned for 20 days unless the said 
eral sums were sooner paid.

After the issue of the certiorari, but before its return, the 
convicting magistrates filed an amended conviction which 
provided that on non-payment forthwith of the fine and 
costs then the same was to be levied by distress, and in 
default of sufficient distress imprisonment of the defendant 
for 20 days “unless the said sums and the costs and 
charges of conveying the said Wm. D. Cantillon- to the said 
gaol be sooner paid.”

The 71st sectiomof the Liquor License Act, R S. 0. ch 
194 makes no provision for the levying of the penalty im
posed for a second offence. And where there is no mode 
of raising the penalty by the Act authorizing the convic
tion then the justice is empowered by R S. C. ch. 178, 
section 62 (Summary Convictions Act) to issue his 
rant of distress (forms N. 1 and N. 2), which shew that it 
is only/in default of distress that the defendant is to be 
imprisoned.

The adjudication made does not award distress, and the 
conviction first filed follows the adjudication in awarding 
direct imprisonment for non-payment of the fine and costs 
and is therefore bad. And the second conviction is bad be
cause it awards distress, and in that it does not follow the
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adjudication, and is bad for that reason. See Regina v. 
Brady, 12 0. R 358, at pip. 360-1 ; Regina v. Higgins, 18 
O. R 148.

Had the adjudication been proper thqg$ is ground for 
Mr. Langton’s contention that the conviction secondly filed

ra-i» ,
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would not have been bad by reason of its including the Judgment.

r,r; s-
l ie conviction must be quashed without costs. 
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Galt, C. J., concurred.
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Regina v. Rowlin.

Conviction—Imposition 
against

O. ch 
•J im-

. 178, 
war- 

hat it 
to be In Michaelmas Sittings 1889,an order nisi was obtained to state 

quash a conviction made by James Cahill, police magistrate 
for the city of Hamilton, and justice of the peace for the 
county of Wentworth.

The conviction was made on the 23rd June, 1889, on the 
information of one of the sanitary inspectors of the town
ship of Barton local Board of Health, laid on the 6th of 
June, 1889, and averred that Frank Rowlin “did un
lawfully, and after the passing of 47 Vic. ch. 38 (18841 
now ch. 205 of the Revised Statutes of Ontario (1887), at 
ot number ten in the first concession of the township of 

Bar on, in the county of Wentworth, without the consent 
o the “«nicipal council of the said township of Barton,

id the 
rding 
costs 

id be- 
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id for 
r filed
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establish and carry on the trade, business, or manufacture 
of artificial manure from carcases, also being a noxious and 
offensive trade, manufacture, or business contrary to the 
said statute in such cases made and provided ; ” and im
posed a tine of $200, payable forthwith to the treasurer of 
Barton for the use of the local Board of Health,'and $12 
costs payable to the complainant, one of the sanitary in
spectors of said Board ; and in default of payment forth
with of said tine and costs, the same were to be levied by 
distress, &c., and in default of sufficient distress, imprison
ment in the common jail for the said county of Went
worth, at the said city of Hamilton, for the term of 
fourteen days, unless the said1 several sums and all costs 
and charges of the said distress (and the commitment and 
conveyance of the said Frank Rowlin to the common jail,) ’ 
tvere sooner paid.

The magistrate found as a matter of fact that the said 
Frank Rowlin had established and carried on the trade, 
business and manufacture complained of, and which 
stituted the offence mentioned in said conviction, prior to 
the coming into force of the Act 47 Vic. ch. 38, (0.)

THE ONTARIO REPORTS. XIX.]
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In Hilary Sittings, 1890, Biclcnetl supported the motion. 
Ayleswurth and Waddell, contra.

March 8, 1890. Rose, J.

Mr. Aylesworth candidly admitted that, unless he could 
distinguish Regina v. Wright, 14 O. R. 6G8, the objection 
as to the conviction including the costs of commitment and 
conveying to jail must prevail.

The argument was that sec. 1 of R. S. O. ch. 74, which 
was not referred to in Regina v. Wright, gave the power 
to collect such costs. That section provides that “ where 

penalty or punishment is imposed under the authority of 
any statute of the Province of Ontario * * , the like
proceedings, and no other, shall and may be had for 
ering the penalty * * and the infliction of the punish-
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ment, and otherwise in resnect thereof » * ,
8ment

be™ imposed b, a A*
hei eafter passed imposing the penalty or punishment it is 
otherwise declared." And that this Section introduced the 
provisions of sec. 66, discussed in Regina v. |Vriqht 

t seems to me that this argument cannot prevail It
107 !f ”h° 20 1Cr han PlaCC the P™"1810"8 of sccs- 63 »»<!
07 of eh 20.1, on the same footing as if the Act containing
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early of the opinion that there was evidence upon which 
the magistrate was warranted in finding that the business 
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didGardner v. Brown.
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133, f

<T
, Dower—Ei/uity of redemption.

There can be no dower in land of which the husband had merely acquired 
the equity of redemption, and which he had parted with.

Re Croskery, 16 O. R. 207, followed.

This was an appeal from the ruling of the Registrar of 
the Queen's Bench Division on a question of title, namely : 
that the land in question here was subject to the inchoate 
right of dower of the wife of William Burgess, Jr. The 
facts 'appear from the judgment.

February 4. 1890, Arnoldi, Q.C., supported the motion. 
R. M. Macdonald, contra.

Th,Statement.

February 23, 1890. MacMahon, J.:—

William Burgess, Sr., having encumbered the lands— 
referred to in the admissions for argument on question of 
title—by three several mortgages, conveyed to his son 
William Burgess, Jr., subject to the incumbrances so 
created.

After the conveyance to William Burgess, Jr., he mort
gaged the lands to Robert Blong for the sum of $7,000, his 
wife joining in the mortgage for the purpose of barring 
her dower.

William Burgess, Jr., afterwards assigned all his estate, 
real and personal, to the plaintiff, for the benefit of his 
creditors, under R. S. O. ch. 124.

The question is : Whether the land mentioned and sold 
by the plaintiff, under the assignment to him, and pur
chased by the defendant, is subject to the inchoate right of 
dower of the wife of William Burgess, Jr. ?

The learned Registrar of the Queen’s Bench Division held
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ment[COMMON PLEAS DIVISION.]

OctolGirvin v. Burke.

between maker and payee—Waiver—R. 8. G. t/t. L3, <- . - -t
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protect 
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put the 
as to ai 
claim bj 

It is c 
as betw<

“ niven fur a patent right,” wnttin or printed thereon, piovlites tlmt 
the endorsee or transferee of a note with such words thereon shall have 
the snme^defence ns would have existed between the nngmal. parties 
and subjects to indictment, anyone issuing, selling or transferring such 
notes without such words written thereon. i

**•

This was an action tried before Rose, J„ without aqury, 
at Goderich, at the Autumn Assizes of 1889.

actions of Girvin v. Burlee, and Burke 
consolidated The

Statement.

There were two 
v. Givvin and Spence, which

out of the sale and assignment by Burke toactions arose 
Girvin, bf a patent.

Foruthe patent so sold and assigned, Girvin first gave his 
own itotes, having the words “ Given for a patent right, 
printed across the face thereof ; and for these the notes of 
Girvin and Spence were substituted ; and it was in respect of „ 
the latter that the defendant Burke counter-claimed, la 
answer to the counter-claim it was set up that the last- 
mentioned notes were void, being granted for a patent right 
.without the words “given for a patent right,” required by 

Act R. S. C., ch. >23, sec. 12, being written or printed 
* across their face.

In the statement of claim, fraud was set up on the sale 
and assignment of the patent.

The learned Judge found for the defendant on the 
question of fraud, but reserved his decision on the other

m
m
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subsequently delivered the following judg-
205

Judgment.

Rose, J.

October 24, 1883. Rose, J.

>f irntent

the notes upon his counter-claim.
The question arose under 

ch. 123.
Sec. 12 provides that “Every bill/ef^™hànoe or pro 

Russo,y note the consideration of wUcXts° in whole 
oi m part, ot the purchase money of/a patent right or of „ 
part,,, interest limited geographically or otherwise in a 
patent right, shall have written or printed prominently 
and legibly across the face thereof, before the same is 
issued, the words given for a patent right.’ ”

The notes in question were made by the plaintiffs Girvin 
and Spence, and were for a patent right, and had 
required words written or printed across the face

he defendan t who counter-claims to recover the amount 
of the notes is the payee and holder. To his counter-claim 
the answer ,s made that the notes are void.

1 hey are not so declared by the Act in 
Are they void by implication ?

Sec. 13 provides, "The indorsee or other transferee of 
y such instrument having the words aforesaid so printed 

or written thereon, shall take the same subject to any 
defence or set off respect of the whole or any part 
tliereof which would have existed between the

U
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liu.ll have 
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I lus clause shews the otject of the Legislature to be to 
protect the maker, and to make the endorsee or other 
tiunsferee of any such note a holder with notice ie to 
put the endorsee or transferee in the position of th’ ' "
,as to any defence which the maker 
claim by the payee.

It is clear, therefore, that these words are 
as between the maker and payee.

the sale
e payee 

may have against aon the 
he other

not necessary
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Judgment. Sec. 14 makes “ every one who issues, sells or transfers 
Hose, J. by endorsement or delivery, any such instrument,” not 

having the prescribed words thereon, guilty of a misde
meanor, and liable on conviction to fine and imprisonment.

This section clearly does not apply to either the maker 
or to the payee while he is the holder.

I think, therefore, as between the maker and the payee, 
the contract or note is not invalidated so as to give the 
maker any defence other than he would have had without 
the statute.

It seems to me that the statute was not passed to give 
any new defence against the payee, but merely to preserve 
as against an endorsee or transferee any defence existing 
against the payee, and this may well be accomplished 
without holding that the effect is to invalidate the note.

The cases are collected, and the law summarized in the 
2nd ed. of Maxwell on Statutes, p. 487, et seq.

Mr. Justice Blackburn, in Waugh v. Morris, cited byx 
Mr. Garrow, and which is reported in the L. R. 8 Q. B. 202, * 
at p. 208, says : “ We quite agree, that where a contract is to 
do a thing which cannot be performed without a violation of 
the law, it is void, whether the parties knew the law or not 
But we think, that in order to avoid a contract which can 
be legally performed on the ground that there was an in
tention to perform it in an illegal manner, it is necessary 
to shew that there was the wicked intention to break the 
law; and, if this be so, the knowledge of what the law is 
becomes of great importance. * # And it seems to us
that the mens rea is as necessary to avoid a contract, 
which can be legally performed, because when it was made 
it was with the object of satisfying an illegal purpose, as 
it is to render the parties criminally liable.”

So far as the case is applicable, it does not assist the 
plaintiff, for here both makers and payee knew that they 
were contracting with regard to a patent right, and no 
words on the note would have given more perfect notice, 
and there could be no “ wicked intention” as between them
selves in not having the words written or printed on the 
face of the notes.

20G THE ONTARIO REPORTS.
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Thon again, I think, so far as Givvin is concerned, ho Judgment, 
waived any benefit, if any he had under the statute, by r"7 
giving the new notes under the written agreement of the 
26th of November, and cancelling the notes on the 8th of 
JNovember, the first notes having tile 
printed across their face.

It seems clear that such 
refer to the 6th ed. of

tnsfers 
b,” not 
misde- 
nmenfc. 
maker

I

prescribed words

a benefit may be waived. 1 
Broom’s Legal Maxims, at p. 699, 

under the head “qutiibet potest renunciare juri pro sè 
introaucto, and to the cases there referred to.

There mu

payee, 
ve the 
without

St be judgment dismissing the plaintiff’s action 
with costs, and for the defendant on his counter-claim 
against the plaintiffs for the amount of the notes, and inter- 
est since they became due,

;o give 
reserve 
x is ting 
plished 
note, 
in the

II
items to be taxed onlycommon

once.

- n.In Micl™e!mas SittinSs 1889, a motion was made to the 
Divisional Court to set aside the judgment entered for the 
defendant and to enter judgment for the plaintiffs.

In Hilary Sittings, February 8, 1890, Aylesworth, Q C 
supported the motion : The notes are invalid not having 
the words-given for a patent right” written or printed 
across their face before they were issued. Sections 12,13 
and 14 of R. S. C. ch. 123, shew that unless these words 
are so written or printed the notes cannot be enforced. 
Section 12 provides that this shall be done before the 
notes are issued, and a note is issued when it is made and 
delivered. Section 13 provides that the endorsee or other 
transferee who takes such note with these words being 
written or printed across them takes it subject to any 
defence, etc., which would have existed between the orig-

- mal parties; and section 14 provides that everyone 
issuing, selling, or transferring by endorsement or deliv
ery any such instrument not having the prescribed words 
hereon is subject to indictment. Where the doing of

an act renders the party liable to indictment the act itself
Zn0thberT!lyen.,0rCed: AnS0" on Contracts, 5th ed.,
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“ take, sell or transfer,” 

the words “ issue,” etc. The cases decided
the words used in the latterArgument.
while our act uses 
under the Pennsylvania Act shew that there is no liability: 
n,M V. Joue», 86 Penn. 173; Palmer v. Minor, 15 N.

See also Hensley v. Bigiiold, 5 B. & Ad.

:

MarchlaÏ7mie 3y2pooh. 0 B. & C. 192; Me.llhs v. Shirley 

Local Board, 10 Q. B. 1). 446, Chalmers on Bills, 4th ed.
Attorney General v. Bivbeck, 12 Q. B. D. 605 ; Gard

ner v. Walsh, 5 E. & B. 83, 89; Pollock on Contracts, 4th 
ed. 253, 255. There was no waiver. The act being a mis
demeanour could not be waivèd merely by conduct, but, 

waiver as to Burke, certainly there
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27—v

90.

even if there was a
fwas nope as to Spence.

Machelcan, Q. C., contra. The object of sections 12 
and 13 of Ri S. C. ch. 123 is to provide that the endorsee 
or other transferee of a note given for a patent right 
should take the same subject to any defence or set-off 
which would have existed between the original parties, and 
to fully secure this object section 14 was passed, ft never 
could have been intended that the person for whose benefit 

passed should he liable to in-

1

and protection the A'ct 
dictineht for a misdemeanour if he did not avail himself of 
the benefit of the Act. The principle is well established 
that those for whose benefit an Act is passed may waive 
its provisions : Markham v, Stanford, 14 C. B. N. S. 3ib, 
Ramsey v. Nor)h Eastern R. IP. Co. 14 C. B. N. S. 641 
653; Graham Ingleby, 1 Ex. 651. The words “every 
one who issues ” any such instrument, cannot possibly in
clude the person to whom the note is issued. To hold this 

uld he equivalent to saying that the maker of a note 
The words “issues, sells or transfers

, «I
includes the payee, 
by endorsement or delivery," are to be read together and 

he taken to relate to any transfer by a buyer or
other holder, the object being to make the note subject in 
the hands of the transferee to any defence which would 
he open between the original parties : Graff v. Evans, 8 
Q. B D. 373, 377; Lamb v. Brewster, 4 Q. B. I). 220, 224. 
The true construction of the statute is that the payee or

1
ii
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Judgment, section provides that, Every
transfers, by indorsement or delivery, any such instru
ment,’’ (bill of exchange or promissory note, (sec. 12) “not 
having the words 1 given for a patent right, printed or 
written ” * * “ is guilty of a misdemeanour,” &c.

who shall “ take

210

who issues, sells or plica 
rema 
objec 
done 
that l

right 
right 
all, an

i Mac Mahon,
J.

In Pennsylvania it is only the person 
sell or transfer," who comes within the penal clause, while 
in Canada the person who issues, as^ell as those who sell 
or transfer, may be indicted. ''

•• Issue means the first delivery of a bill or note complete 
who takes it as a holder : ’ Chalmers, 

See also Attorney-General v.

ii
Th,in form to a person

Bills, 3rd ed. p. 6.
Birkbeck 12 Q. B D. 605, at p. 610.

The notes are made by Girvin and Spence, payable to 
the defendant Burke, or bearer, so that immediately upon 
the delivery of the notes to Burke, they were “ issued.” 
However, the maker as between himself and the payee, 

defences to the notes whether the 
omitted therefrom,

on Gai

could raise the same 
words prescribed by the statute 
or contained thereon. Being designed for the makers 
protection as against transferees for value from the payee, 
the prescribed words might be omitted at the pleasure of 
the maker without making him amenable to the penal 
clauses contained in the 14th section of the Act.

Having to put the interpretation which we have, and 
which is the obvious design and effect of<fthe sections of 
the Act referred to, the use of the word “ issue,” in the 
14th section, is unfortunate, as in its ordinary meaning it 
applies to the maker of a note who haa delivered it to the
payee.

The effect of the Pennsylvania statute was considered m 
Haskell v. Jones, 86 Penn. 173, where Mr. Justice Shars- 
wood, in delivering the opinion of the Court, said at p. 175: 
«By the express provision of the statute,the only effect of the 
insertion of such words” (‘givenforapatent right’) “is that 
< guch note or instrument in the hands of the purchaser or 
holder shall be subject to the same defences as if in the 
hands of the original owner or holder.’ By necessary im-
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plication, notes without such words inserted in them Judgment.
— riLhVam,e f00tingttS be£°re the ACt' T1,e Sol°
object of the Legislature was to secure, as far as could be 
done consistently with the rights of innocent third persons, 
that notice of the consideration should be given to all who 
should take the paper. Nothing is better settled than that 
between the original parties to a note given fora patent 
right it is a good defence to shew that the alleged patent 
right is void; m other words, that it is no patent right at 
all, and that the consideration has therefore entirely failed.”

Ihe motion fails and must be dismissed with

Galt, C. J., and Rose, J., concurred.
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[CHANCERY DIVISION.]

' Cameron v. Walker.

Limitation of actiom-Hmbaml and wife-ltmoval of duabilUy <£ «**- 
hire-it. a. O., eh. 111. ««■«. 4. 4S-'Me b,j poimism-Ihght. ,j 
entry—Mortgagor barred, mortgagee not.

A husband and wife were married in 1841. In Wtothe wife Wired

''ESIEEE»r^hrœt
•32S? S?îs=’-s

during their joint live

Heldilitl
1 ai

s is ended.
/-

THIS was an appeal from the judgment of Rose, J., in 
an action of trespass brought by Alexander Cameron, 
against George Walker for breaking down a fence between 
lots 43 and 44, in the village of Portsmouth.

The plaintiff claimed title to lots 44 and 45 as a pur
chaser under a power of sale in a mortgage made by 
Jane H. Gardiner and J. C. Gardiner, her husband, 
dated in December, 1881.

The defendant claimed title to lots 43, 44, and 4o by 

possession.

Statement.

tried at the Assizes, held at KingstonThe action was 
October 9th, 1888, before Rose, J.
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O. M. Macilondl, Q. G, for the plaintiff. 
McIntyre, Q. C„ for the defendant.

213

Argument.

The evidence showed that all these lots belonged to 
Jane H. Gardiner, she having acquired them in 1805, and 
that her husband, J. C. Gardiner, had put the defendant 
who was a son-in-law in possession in 1869 ; and that 
the defendant had inclosed all three lots within 
and built a house 
since.

f cover- 
Right of

one fence,
lot 43, and had occupied all three ever 

Jane H. Gardiner gave the defendant a deed of lot 43 
(in which her husband joined) on March 7th, 1870. 
her husband made a mortgage of lots 44 and 45 in 1881, 
and the plaintiff was the purchaser of those lots under the 
power of sale in the mortgage. J. G Gardiner, the hus
band, died in 1884. When the plaintiff purchased, he put 
up a fence between lots 43 and 44, which the defen
dant pulled down. It also appeared that when notice of 
sale under the mortgage was given to Jane H. Gardiner, 
that the defendant went to the mortgagee’s solicitor's 
office and offered him $50 for lots 44 and 45.

The learned Judge gave the following judgment :
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inder him

» property 
ehusband May 13, 1889. Rose, J.

/- Tiie .plaintiff proved a paper title. The defendant relied 
upon a possessory title He, the defendant, in the fail of 
1868, man ted the daughter of James Cornelius and Jane 
Jim i let Gardiner, and in the Spring of 1869, went into 
possession of lots 43, 4t, and 45—45 being the land in 
question enclosing the three lots by a fence. On the 7th 
0 March, 1870 tile defendant received a deed from the 
Gaidmers of ot 43. I think the defendant has proved 

„ an“I continued possession from the Sprint of
down to the commencement of the action. °
smT W?SMlgUe« Jhat ‘here was a breat between Mathew-
thefaclMT°?h-’ Vb,k thlS WaS not much pressed, and on 
he tacts, I think here was not. The law may he found
ÆaVpp: Cate7973A- R 41i aHj m ^ V-
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shews 
so if i 
find.

I do not think there was any abandonment of possession 
while the house remained unoccupied for the purpose ot

Judgment.

It was further argued that what took place in the office 
of the plaintiff's solicitors, between the defendant and Mr. 
Mudio, estopped the defendant from setting up the claim; 
hut even if the mortgagee had been the plaintiff, ‘I do not 
think the facts proved bring the case within the principle. 
See 11 illmottv. BarbeAlb Ch. D. 96, at p. 105, which is 
very much in point, yl think, moreover, the plaintiff is- 
not in a position to avail himself of any estoppel on such 
facts, even if the mortgagee could. The late decisions in 
our own Courts are not in the plaintiff s favour.

It was also urged that, as Mr. and Mrs. Gardiner 
married some time prior to 1848, and the title to the 
property was acquired some time prior to 1868, the exact 
dates were not stated, hut the events occurred prior to the 
ye^rs named, the defendant could not acquire a title by 
possession during the husband’s life-time.

Mr. Gardiner died on the 7th of July, 1884 ; Mrs. Gard
iner is still alive. If Mrs. Gardiner could have brought an 
action in her husband’s life-time, then 38 Vic. ch. 16, secs.
1 and 5,(Q.,) probably has given the title to the defendant : 
more than ten years prior to the action having elapsed, 
since he took possession. See same section in R S. 0. 
1887, ch. Ill, secs. 4 and 43, by the effect of which 
coverture has disappeared as a disability, varying the law 
which was in force prior to 38 Vic. (O.)

Having regard to the opinion I expressed at length in 
Hicks v. Williams, 15 0. R 228, and the effect of the 38th 
Vic. (0.), I think _
Gardiner did not prevent her bringing 
the statute ran in the defendant’s favour unless prevented 
by some other fact or facts.

One other fact contended for is, that the defendant 
became either tenant at will to Mr. Gardiner, which ten- 
ancy Mrs. Gardiner had no power to determine, or that he 
became tenant under an agreement to pay taxes, and 
having paid the taxes from time to time until the date of 
the bringing of the action, the case is brought within 
Finch v. Gilray, 16 0. R 393.

Upon referring to the evidence, I find that the defendant 
stated that he obtained possession from both Mr. and Mrs. 
Gardiner. This, I am inclined to doubt, as his detailed 
statement to Mr. McIntyre, in his examination in chief,
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shews that he was put in possession by Mr. Gardiner, and Judgment.
so it the question were material, I should be obliged to ------
hud. ° Rose. J.

ession

As to the question of taxes, I find no evidence of any 
agreement to pax’ taxes. They were paid by the defend
ant or his tenants, but so far as the evidence discloses 
without any agreement.

Haying regard to the evidence of Mr. Mudie, to which I 
give full credence, and the admission of the defendant, 
that at the time he offered the $50, he stated it to be the 
lull value of the land-I find the fact to be that he offered 
to purchase the land, making then no claim. But this 
under McGregor v. Lnlinsh, 30 U. C. It. 29.9, at p. 307, will 
not avail if the defendant has shexvn a title by possession 
prior to such offer. Jn that case, Richards, C. J., said, 

llie offer by defendant to purchase, referred to by Mr. 
Cameron, would only be evidence to go to a jury when a 
defendant really had no title, or pretence of title ; it could 
never defeat a good title.”

I have considered the effect of the holding that the de
fendant was put into possession by Mr. Gardiner. This at 
most in any event constituted the defendant tenant at 
will, and he became at the end of the year tenant at suffer
ance: sec. 4, sub-sec. 7, ch. Ill, R. S. 0. 1887, when Mrs. 
Gardiner could have brought her action.

Thus with every desire to assist the plaintiff'and pre
vent the dishonest acquisition by the defendant of this 
property, to which it is clear to my mind, it 
intended that he should become entitled, as is 
the deed to him of one

idtlr.

claim; 
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Gard- 
ght an 
0, secs, 
ndant : 
lapsed, 
. S. O. 
which 

,he law
was never 

evidenced by <
lot only, and the subsequent mort

gage by Mr. and Mrs. Gardiner, I am unable to rest a 
finding for thé plaintiff against the defendant’s contention 
of a prescriptive title on any solid ground.

J am unable to apply Mr. Macdonell’s argument as to 
the necessity for corroboration of the defendant’s evidence 
as to the mode of taking possession, as I have accepted his 
statement as to that, to found upon it an argument against 
lmn so far as it would apply, i <?., that a tenancy at will 
was established.

There must be judgment for the defendant, dismissing 
the action with costs.

gth in 
îe 38th 
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svented
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es, and 
date of 
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Ifendant 
nd Mrs. 
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From this judgment the plaintiff appealed to the 
Divisional Court, and the appeal was argued on June 
18th and 19th, 1889, before Boyd, C., and Ferguson, J.
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« G. M. MacAojidl, Q C., for the plaintiff. The questi 
is: Has defendant acquired title by possession ? Was the 
title barred prior to the date of the mortgage ? The party 
who put him in possession is dead, and there was not 
sufficient corroborative testimony under R. S. 0., ch. til, 

10. The plaintiff is an assignee of a deceased person. 
Gardiner died in 1884.
Gardiner is alive, and it was her land ] [Born, C.—The 
husband was simply tenant by the curtesy initiate when 
he died. He could not grant for his life. You are not 
therefore the assignee of a deceased person, 
seeking to recover on the strength of his estate, but of his 
wife who is alive.] We got an estate from him which 
lasted until his death in 1881. The defendant must prove 
the husband had no title in 1881, when the mortgage was 
made ; that" it was gone by virtue of the possession from 
1809 to 1881. The ten years limit was introduced by 38 
Vic. ch. 1-6, (0.) to take effect July 1, 1870. This case is 

by the old law. The husband had complete

Willi
when

chase

299.

Argument.

[McIntyre, Q.C.—But Mrs.

Alal!
The

You are not sitting 
G.i 

the m< 
and hi 
runs fi

The sa 
ch. 11]

Proper 
17 Q. I 
Hooker 
7 Sim.

il

govemec
controj/' Edwards & Hamilton, Law of Husband and Wife, 
p. 91; Jampson v. Pitchers, 13 Sim. 328 ; Farness v. 
Mitchell, 3 A.RAit p. 512. Sub-sec. 7 of sec. 5 R.S.O., ch. Ill, 
shews when /me commences 
at will. There was a new tenancy here, commencing with 
the deed of March 5, 1870 : Re Defoe, 2 O. II. G23. Ihe 

is governed by sub-sec. ll,vsec. 5, R. S. 0. ch. 111.

to run in the case of a tenant
H. L. C

J. M.i ch. Ill
The wife had no independent rights until her husband’s 
death. The defendant is estopped : lie Allison, 11 Ch. D. 
at p. 290. See also Wood v. Seely, 32 N. Y. 105 ; Bigelow 

Estoppel 3rd cd. 517 ; Niven v. Belknap, 2 Johns (N. Y.) 
572; Herman on Estoppel 1064 ; Fav'dl v. Roberts, 50 N. Y,

»!
fendant 
does no 
pay men 
pay men 
ed., 445 
360. Ii

i
on

222.

J. McIntyre, Q.C., for the defendant. There was a 
discontinuance of possession in 1809, when defendant 
put in possession, and he now has a title by possession 
R. S. O., ch. Ill, sec. 5, sub-sec. 1 ; Doe Perry v. Henderson 
3 Ü. C. 11. 480 ; Keffer v. Keffer, 27 C. P. 257; The 
Western Canada Loan Co. v. Garrison, 10 O. R. 81.

V was
Mmlgmi 

made and 
giving of 1 
recalled.—

21
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Coverture is no disability against the wWcfftd 

Williams, 15 0. It. 228 ; Jam peon v. Pitchers, was a iW 
wliere husband and wife had joined in a conveyance wliii 

not binding on the wife. See also Farquharsonir. 
Morrow, 12 0. P. 311; 1 Sugden on Vendors and Pur; 
chasers, 8th Am. ed. 389. I also refer to Witlmott v. Bar
ber, 15 Ch. D. atp. 101; McGregor v. la Hash, 30 U. C. R 
200.

V. Argument.

Macdonell, Q. C., in reply.
The case was further argued* before the same Judges 

sitting in Divisional Court on February 20th, 1890.
G. M. Macdonell, Q. C„ for the plaintiff. The giving of 

the mortgage to.a stranger in December, 1881, by Gardner 
, and his wife, was ah interruption of the time. Tiui-tid(e 

runs from the default the mortgage, and e)'ui:v payment' 
is, an admission of title and makes a new startThg^pirnff 
The sale of the land operated as a payment, I refer to It..8,0. 
ch. Ill, sec. 22; Doe d. Palmer v. Eyre, 17 Q.B. 306; Doe d. 
Jones v. Williams, 5 A. & E, at p. 21)7 ; Greenwood's Heal 
Property Statutes, 2nd ed., p. 16; Due d. Baddeley v. Massey, 
17 Q. B. 373 ; Dart on Vendors and Purchasers, Oth ed., 436; 
Hooker v. Morrison, 28 Ur. 309 ; BrockMurst v. Jessop,
7 Sim. 438 ; Ghinnery v. Evans, 10 Jur. N. S. 855- 11 
H. L. C. 115.

J. McIntyre, Q. C., for the defendant. If sec. 22, R. S. O. 
ch. Ill, was not passed, then sec. 4 must govern. De

fendant was in possession from 1869 to 1888. Section 22 
dogs not refer to an

X

acknowledgment of title, but to a 
payment. The letter of the Act must govern and if 
payment was made the time runs : Leith’s Blackstone, 2 
ed., 445, and case there cited ; Ford v. Ayer, 2 New R. 
366. In Hooker v.. Morrison, 28 Gr. 369, and Chamber
lain V. Clark, 28 Gr. 454, there were payments made.

tigelow
(N.Y.) 
ON. Y.

was a 
,nt was 
ission : 
der son
; The
R. 81.

i'Judgment was given on the argument above, when application was 
made and leave granted to argue the further point as to the effect of the 
giving of the mortgage at this Divisional Court, and the judgments 
recalled.—Rep.

28—VOL. XIX. O.B.
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There was no payment here. The giving of the mortgage 
is not sufficient.

Macdonell, Q. C., in reply.
of tli

Argument.

To

34). 
her t" 
husbi 
and t 
notwi 
be to 
tenan

March 8,1890. Boyd, C.

In Jones v. Davies, 5 II. & N., at p. 779, the question 
was passed upon, as to the nature of the husband’s estate 
in his wife’s lands by the curtesy after issue born and 
before the wife’s death. Pollock, C. B., refers to Coke as 
saying that four things do belong to an estate of tenancy 
by the curtesy—namely, marriage, seisin of the wife, issue. 

^ and death of wife. And, again, he says :
state (of tenant by the curtesyH>e not consummate until 
the death of the wife ; yet it has such a beginning after 
issue hail in the life of the wife, that it is respected in law

“ That albeit the By
veyan 
of an; 
curtes 
not s< 
have i 
whole 
estate 
nated

for certain purposes.” And he calls this estate a tenancy 
by the curtesy ‘ initiate,’ and not 'consummate.’ 
mentions the purposes for which such estate is considered 
in law to exist during the life of the wife ; such as doing 
homage to the ‘ lord and avfowry.’ The Chief Baron then 
proceeds thus : “ According to this high authority then, it 
would seem that until the wife’s death, when the estate 
would be consummate, the husband would only be the 
tenant by the curtesy for certain limited purposes. * *
We see no reason * * for holding that the husband, 
during the wife’s life, is tenant by the curtesy for any 
further purposes than those which he enumerates.” With 
this conclusion the Exchequer Chamber agreed: Wight- 
man, J., saying : “ It is only upon the death of the wife 
that the husband becomes tenant by the curtesy in the 

of the term.

He also

thereto 
estate 
death, 
purpos 
appear; 
to pres 
only, w 
ation c 
the act

During the life of the wife to the fproper sense
he is only what is called tenant by the curtesy initiate, 
and, as such, is respected in law for some purposes, * * 
but he is not tenant by the curtesy ‘ consummate,’ so as to e " 
give him a separate and independent estate of freehold 
until the death of the wife.” S. 0., 7 H. & N. 508, 509.

The property now in question was acquired by the wife

If thi
in this i 
to put t 
hers du 
from hi: 
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tgage from a stranger to the 

was
. niage in 1865. That marriage Judgment,
in 840, and the Misband gave the defendant possession B 

Ol the land m 1860, and in 1884, predeceased his wife.
To this state of facts applies the second section of the 

statute of 1859, relating to married women ; (22 Vic. ch 
34). By virtue of that section, the wife had secured to 
her this land, free from the control

;
estion
estate

nancy

dt the 
s until 
f after 
in laxv 
nancy 
!e also 
idered 
doing 

n then 
hen, it 
estate 

be the
* *

isband.

With 
Wight- 
îe wife 
in the 

le wife 
nitiate, 
i, * * 
io as to # 11 
reehold 
509. 

he wife

. . hr disposition of the
husband in as full and ample a manner as if she were sole 
ami unmarried ; any law', usage, or custom to thecontr 
notwithstanding. Standing alone, the effect of this 
be to

ary
might

sweep away all rights appertaining to the husband as 
tenant by the curtesy, whether consummate or initiate.

By the 4th section, there is the saving proviso that no con
veyance or other act of the wife si,all deprive the husband 
of any estate he may become entitled to as tenant by the 
curtesy; and by the 16th section, she can devise land, but 
not so as to deprive the husband of any right he 
have acquired as tenant by the curtesy. The effect of 
whole is to leave the husband in the enjoyment 
estate after the death of the wife, which is properly desig
nated that of tenant by the curtesy, but to divest him of 
any estate (as by curtesy initiate or by marital right) 
theretofore enjoyed during their joint lives. The inchoate 
estate is, practically speaking, contingent till the wife's 
death, and cannot be regarded as vested except for certain 
purposes belonging to a system of obsolete law. and it 
appears not to have been the intention of the Legislature 
to preserve that incipient title, but to have respect to it 
only, when like dower it became consummated by the oper
ation of death in severing the marriage. The effect of 
the act is to equalize the condition of husband and wife as 
to the property possessed by each during their joint lives.

If this be a correct exposition of the law, then the husband 
m this case had no right or authority of his 
to put any one in possession of his wife’s land. It was 
hers during the marriage to have, hold, and enjoy free 
from l„s control or disposition. Whether she concurred or 
did not

may
the

of the

own motion

concur in what was being done, the time con-
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we 1 
brot 
mon

Judgment, templated by the Statute of Limitations began to run 
Boy(li (j against her upon the removal of her disability to sue by 

reason of coverture, which was on the 1st July, 187G, 
38 Vic. ch. 1G, secs. 1, 5, 10, (0.). Failing any assertion 
of right on her part, the parliamentary title of the defend
ant to the land, would appear to be complete in July, 
1886, so far as this aspect of the case is concerned.

1 do not think that any act or representation of the 
defendant is in evidence, which could so operate, whether 
by estoppel or otherwise, ns t.o change to the plaintiff the 
estate if i.t was already vested in the defendant. ,

If the old law as to the status# an l rights of a husband 
after the birth of issue in respect of his wife’s land had 
beeir left intact by legislation, I should have been forcibly 
impressed in favour of the view that the wife’s right 

1 to recover was not affected by the Statute of Limitations. 
By that law, it would seem 
by the curtesy initiate, might lease his wifes lands 
during his own life, and that as against him or his 
tenant, the wife would have no right of entry. See 
Grubb’s Real Property, vol. 2, sec. 1091, p. 107, and the 
adverse criticisms passed upon Due d. Corbynx. Brains ton,
3 A. & E. G3, by able lawyers, in 1 Bythewood’s Conveyanc- 
ing, by Sweet, 3rd ed., p. 38, and in last ed., (4th), p. 37, the 
same observations are continued, and in Bright’s Law of - 
Husband and Wife, p. 181.

If the wife had no right of entry ifs against the defend
ant till-the husband’s death in 1884, then the action would 
be effective as regards the time limit. But as I have con
cluded that all interference on the part of the husband 
during the joint lives is ended by the first Married 
Woman*’ Act in the Province, this line of decision is no

T1
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longer available.
After communicating our conclusions on the case as 

argued, the plaintiff sought a further hearing upon a point 
not specially adverted to by him—viz., touching the effect 
of the mortgage made by the owners in 1881. Upon 

permitted, and the conclusion, this, further argument was
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- -r,■ ,, = , U Wl]| not be needful for me to do ^~Tn
Tiie I" t-r 7,7 7 ViC'V 0f the law "« this head ’ 
Ihe plan, iff s title » derived from a conveyance „„de

wnrsenM8r,eAcrined r » i** th,fort wit ? „ , ,LSSU""ng tl,at thc ’ïght of entry accrued 
wm « m'”'tSas° "P,m its execution, that
be° i„ to0 POmt.°f timc from "-hi=h the statute would 
•ind tin’s ™taga,,IS?61,080 c,ailnil'g under the mortgage : 
unon hs n ntom ‘"-'Unless the defendant can’rdy 
np n his possession prmr to the making of the mortgage 

It has been taken for granted in expressions used in ° ° 
c ses, (though not so decided) that if the statute has begun 
o run in favour of the occupant prior to the owner mo“ 

gaging the property, ,t will continue to run ns against the 

34Éfc^7 AUt tho decision in Heath v. Pugh, (i Q. B. D. 
thl " d. 7 APP' Cas- *»*. has placed in clear light

J idkutin™! ? „m0rtg,'g01' an<l ™ortgaêee,and since the 
Judicature Act, the equitable doctrine prevails

Jjy that doctrine, the conveyance of the legal estate to the 
mo, tg.igee was regarded merely J security for a debt, and 
upon the mortgagees death, both debt and security passed "

' ehXe,CUt°''-. Tl;e,nterest in land is not in themort-
g gee, but renia,ncd m the mortgagor. Possession might 
1 ake" by tlle mortgagee upon default, but that is a 
77, HlS‘;nct anj different thing from possession as owner t

:r^r,:;XLas:tLe
Statute oT Li mi tatiom, ^

only run as from that time.
The right of entry exercisable by the mortgagee is a 

rjf ' lHt'rent nnd distinct thing from the right of entry 
“ I U'”"!8 10 the mort8aSor. If, before this ri.dit of 

entry under the mortgage is barred by the statute, proceed 
ngs me aken to foreclose or sell under the powe^of sale 

contained in the mortgage, the completion of such fore 
closure or sale vests a new absolute title as owner in the

by
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Judgment, then holder o£ both legal and equitable estates reunited, 
«.TTc from which would arise a new point of departure in the 

' i,,g of the Statute of Limitations against any occupant

222
any
curt»
wife

runn
°f The rbdît to proceed in equity on the mortgage would 

first accrue after the making of the mortgage, and as soon 
as default arose, and it is an eminently reasonable con
struction to give to the Statute of Limitations that the 
rioht to enter upon the land first accrues to the mortgagee 
at"the same time. Such is the construction to be found in 
Mr. Brown’s Commentary on the Statute, 1 Vic. ch. -18, 
(which is in effect reproduced in R. S. 0. ch. Ill, sec. 22). 
He says at p. LSI, (“ Limitations") : " Where, since this 
statute, the mortgagee is entitled to enter immediately 
upon the execution of the mortgage deed, and no interest 
has been paid, the right of the mortgagee first accrues 
such execution.” Of course, in cases where the occupant 
has acquired title by length of possession before the mort
gage, the making of the mortgage passes nothing to the 
mortgagee ; but such is not the case in hand.

should, therefore, go for the plaintiff with

In
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title.I In
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finds
188411

Tl
possi 
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the | 
posit 
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were

in# (

I

Judgment

m z TlpEm Ferguson, J. :— the (
PropGardiner and his wife were married prior to the year 

said in the year 1841. The property1 deatwas1848—it was
conveyed to her by a stranger (Ross) in the year 
would be unreasonable to suppose in the absence of evi
dence on the subject, that there was any marriage contract 
or settlement affecting this property. The marriage and 
the acquisition of the property being both before the pass
ing of the Act of 1872, the Act that applied to the case, 

the Act known as the Married Woman's Property Act 
The 4th section of that Act preserved to the 

estate that he might become entitled to as

1865. It and
entr;
Lexi
wife

■-

The'

Intel

:

of 1859. 
husband any
tenant by the curtesy notwithstanding any conveyance or 
other act of the wife. The 16th section preserved to him

the (
by tl 
tenu 
aftei
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any right that he might have acquired 
curtesy, notwithstanding a devise or bequest by her. The FewwwTj. 
wife is still living.

In the year 1881, she made a mortgage of the property.
In this mortgage the husband joined as a granting party.
In it was contained a power of sale under which the 
property was sold and the rights imparted by such sale 
have through conveyances come to the plaintiff, it being 
admitted that he, the plaintiff, now shows a good paper 
title.

tenant by the Judgment.

would 
s soon 
e con- 
mt the 
tgagee 
mnd in 
ch. 28, 
ec. 22). 
ice this 
diately 
interest 
rues on 
ïcupant 
e mort- 
; to the

In 1869, the defendant was put into possession by th 
husband Gardiner, and not by the husband and wife. So 
finds the learned Judge. Gardiner, the husband, died in 
1884.

This property could not have been reduced to the 
possession of the husband on the 4th day of May, 1859, 
because neither he nor his wife had it till 1865. Under 
the provisions of the 2nd section of the Act, she was in a 
position to have hold and enjoy the property free from 
his control, &c., in as free and ample a manner as if she 
were sole and unmarried, any law, usage, or custom to the 
contrary, noth withstanding, unless the reservation respect
ing curtesy in the Act made this different.

The curtesy seems to be the estate of the husband after 
the death of the wife if issue born, &c. : Williams on Real 
Property, 266,16th ed. Curtesy is the estate after the wife’s 
death. It is initiate at the birth of issue that might inherit, 
and it is consummated at the death of the wife, and no 
entry is necessary to complete the estate: Wharton’s Law 
Lexicon Tit., “Curtesy of England.” The death of the 
wife is necessary to make the estate consummate and 
complete : Christian’s Blackstone, vol. 2, pp. 126, 129, 
The death of the wife is the last of the four things abso
lutely necessary to consummate the tenancy or estate by 
the curtesy, and I am of the opinion that what is meant 
by the words, “any estate he may become entitled to as 
tenant by the curtesy,” in the 4th section is the estate 
after the death of the wife ; and nothing but this estate

iff with

die year 
-rty was 
.865. It 
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,he pass- 
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yance or 
d to him



[vol. XIX.THE ONTARIO REPORTS, 

be meant by the right spoken of in section 1G of the
224

to hi 
meni 
ex tii 
actio

Judgment, can

Act.Ferguson, J. The opposite view, or indeed any other view, would 
he antagonistic to the enacting words of section 2 of the 
same Act for if the husband, by reason of the curtesy 
initiate would have a right to the rents and profits, &c, the 

hold and enjoy free from his control as
In

App<wife could not 
provided for in this section.

Under the circumstances disclosed, I think the wife had 
the ri.-l,t to have, hold, 'and enjoy the property free from 
any ri’ht of control by'-the husband, arising by virtue ot 
the marriage or by virtue of the curtesy initiate ; and, 
assumin'* this to be so, the fact that the defendant was put 
into possession by the husband, took no effect whatever 

the ri'-lits of the wife under the statute, it not being 
to do the act, or any

: of L
Com i

pnyir 
ccrtai 
no po

that

forecl
ohtaii

statut 
the st 
for tli 
which 
Court 
entire 
ref err: 
2 Ball

posses 
estate; 
than t

In t 
the po 
gugee

ill

upon
shown that there was any agency 
consent on the part of the wile.

The defendant has been in possession since 1809. 
full period of twenty years from that time had not expired 
before the act of disturbance that gave rise to tins litiga- 

before the commencement of this action.

is
The

,hï :

l tion, or , , ,
Mrs Gardiner was under a disability—that of coverture 

until the first day of July, 1870. By the Act that then 
to her and those in her position, tins 

disability was removed, and there was tiien nothing, so far 
as 1 am aille to perceive, to prevent lier from bringing and 
sustainin'* an action to recover possession of the land from 
the defendant. The Statute of Limitations commenced 
then I think to run against her and in the defendants

came into force asmm
S

From this a conclusion lmd been arrived at affirming 
the judgment of the trial Judge, and in favour of the 
defendant. It was, however, said that a matter that had 
been mentioned but not made the subject of argument had 
been overlooked. This was as to the effect of the .making 
of the mortgage upon the property by Mrs. Gardiner and 
her husband, and the sale under the power of sale con
tained therein, upon the position of the defendant in respect
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of the to his contention that the statute had before tile commence- Judgment, 

ment of this action in his favour, and the title become Ferguson, J.would 
of the 
jurtesy 
ice., the 
trol as

extinguished so that lie was able successfully to resist an 
action for the possession of the land. This question has 
now been argued and is to be determined.

In the case flaith v. Pugh, 6 Q. B. D. 345, the Court of 
Appeal by a judgment (afterwards affirmed in the House 
of Lords, 7 App. Cas. 235), reversing the decision of the 
Common Pleas Division, decided that time commenced to 
run against the mortgagee, either from the date of the 
mortgage deed, or from the day fixed for redemption on 
payment, of the principal money secured by the deed, 
certainly not more than a year afterwards, (there had been 
no possession by the mortgagee ; no payment of principal or 
interest to him, nor any acknowledgment of his title,) but 
that tlie time having that commencement could only 

against the mortgage title then vested in the plaintiffs, 
and that the plaintilfs having commenced their action of 
foreclosure within the statutory period, and in such action 
obtained a final order of foreclosure, they thereupon gained 
a new and different title which was the title to the land 
wh'ch they before had not, and that as to this title the 
statute then began to run against them, and they had again 
the statutory period within which to bring their action 
for the recovery of the possession of the land

ife had 
e from 
rfcue of 
e ; and, 
vas put 
liatever 
it being 
or any

). The 
expired 
s litiga-

lafc then 
ion, this 
g, so far 
ring and 
nd from 
imenced 
’endanta

as owners,
which, as is clearly pointed out in the judgment of the 
Poult delivered by Lord Selborne, L. C., is a possession, 
entirely different from the possession^ef-ir-nmc(gagee, 
referring to the remarks of Lord Manners in lilalee \\frSkr 
2 Rail & B., at p. 403, where that learned judge said “there^ 
can be no two things more distinct or opposite than 
possession as mortgagee, and possession as owner of the 
estate;, nor can anything be more hazardous or inconvenient 
than the possession of a mortgagee ; the manner in which 
lie is called to account is most rigorous and severe.”

are referred to, and 
the positions and respective titles of mortgagor and mort
gagee very fully considered. Attention is called to the 

29—vol. xix. o.r.
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In this judgment many authorities
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of the Judicature Act, whereby a mortgagor

of the land,
ThJudgment, provision

„ , entitled for the time being to the possession
"g ’ as to which no notice of his intention to take^ possession 

has been given by the mortgagee, is recognized as having 
a rirrht in respect of which it was thought fit that he 
should be enabled to sue for possession, &c„ in his own 
name. The nature of an equity of redemption is 
sidercd, and quoting from Lord Hardw.cke in Cmbonu 
v. Scark, 1 Atk, 603, it is said that it cannot he considered 
a mere right, but an estate “ whereof there may he a 
seisin,” that the person entitled to the equity of ydemp- 
tioii is considered as the owner of the land and a mortgage 
in fee is considered as personal assets; that the effect of 
an order of foreclosure absolute, is to vest the ownership 
of the land for the first time in the person who was pre
viously a mere encumbrancer : that this is considered as a 

purchase” of the land, and that it follows from this 
state of the law, that when the owner of land under an 
ordinary decree of foreclosure absolute takes proceedings 

possession of that land, ho seeks possession of 
ly accrued has lor the first time
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The language of our Act, sec. 22, ch. Ill, B. b. U. is 
substantially the same, excepting the difference as to 
the period, as that of the English Act: “Any person 
entitled Cw or claiming under a mortgage of land, may 
make an entry or bring a,, action to recover such land, 
ut any time within ten years next after the last payment 
of any part of the principal money or interest secured by 
such mortgage, although more than ten years have elapsed 

the time at which the right to make such entry or

new

Si1â

brin" such action first accrued.”
contended that this provision applies to cases

It was - - . .
ly where there has been such a payment, and that as a 

consequence where there has not been such a payment, a 
possession of the land by a stranger,against the mortgagor 
prior to the making of the mortgage, is a possession to be 
reckoned against the mortgagee in ascertaining whether or 
not the statute has run against him.
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This contention cannot, however, be sustained. The Judgment, 
clear and. pointed words of Lord Selborne who delivered Fe,.Z^7 I 
the judgment of the Court of Appeal in Heath v. Pugh, 
entirely against it ; and the judgment in all its parts seems 
to have been adopted and affirmed in the House of Lords.
In Brown on Limitations, p. 451, the words of the author 
seem to mean the same tiling as this passage in the judg
ment in Heath y. Pugh, and I do not see that it is against 
what is said in Mr. Leith’s work referred to and relied 
by counsel.

In Poe d. Palmer v. Eyre, 17 Q. B. 366, it was held that 
the mortgagee was entitled to recover, though the mort
gagor’s right of entry within the meaning of 3 & 4 Wm. 
IV., ch. 27, had accrued before the mortgage, and was 
barred by the statute by lapse of time before the 
mencement of the action. In delivering the judgment 
Lord Campbell said, at p. 372 : “A case may be put where’ 
a person who has occupied as tenant by sufferance nearly 
twenty years without payment of rent or written acknow
ledgment might be deprived of the benefit of the Stat
ute of Limitations by the owner mortgaging the premises 
and going on, for a great many years afterwards, paying 
interest to the mortgagee. But it cannot be considered to 
have been an object of the Legislature to protect the in
terest of such a person.” This case is referred'to, and tile 
principle of it adopted and acted upon in Hoolcer v. Mor
rison, 28 Gr. 369. This was, however, a case in which 
there had been payments made upon the mortwio-e. Boys 
v. 1 food, 39 U. C. R. 495, was a case of a like char
acter, and at p. 499, the Court said : -In short, we are of 
opinion that the right of entry of the mortgagee * * 
did .not accrue until after the making of the mortgage; 
and as this was within twenty years of the bringing of 
the action, the plaintiff is entitled to recover.”

A question arose as to whether or not the purchaser 
under the power of sale contained in the mortgage whose 
rights have come to the plaintiff, was a person "claiming 
under the mortgage” within the meaning of this clause in 
the statute. This is, I thiuk, answered by authority.
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In Doed. Baddeley v. HamyM Q. B. 373, the purchaser 
paid principal and interest due on the mortgage and took a 
conveyance, in which the mortgagor and mortgagee joined, 
of the premises and of the mortgagor’s equity of redemption 
and all the residue of his interest, and it was held that he 
was a person claiming under the mortgage within the 
meaning of 7 Win. IV., and l Vic. c. 28. In delivering the 
judgment, Lord Campbell said : “ But, suppose the mortgage 
deed contains a power of sale, may the mortgagee not 
transfer the same right to a purchaser,” and further on, “ On 
payment of the mortgage money the mortgage ceases to 
exist as a security for money ; hut the person to whom the 
mortgagee conveys his legal interest claims under the 
mortgage, although the equity of redemption should like
wise be conveyed to him.” In the case of Ford v. Ager, 
2II. & C. 279, where counsel had referred to Doe d. Palmer 
V. Eyre, and Doe d. Baddeley v. Massey, as being decisive as 
to the true construction, of the statute he was stopped by

THE228
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the Court.
The statute I think, commenced as I have said to run 

against Mrs. Gardiner upon the removal of the disability, 
° the 1st day of July, 1870. At any time for the period 

of ten years after that day she could have maintained 
action for possession against the defendant unless after the 
making of the mortgage, the mortgagee had given notice 
of his intention to take possession, or to enter into receipt 
of the rents and profits of the land, (Judicature Act R. S. 0. 

53, sub-see. 4,) and her action would have been for the 
thereof (subject to the mort-

un1

sec.
possession ot the land 
gage.)

After the making of the mortgage and default thereon, 
the mortgagee could have maintained an action for the 
possession, but this would he upon the mortgage title, and 
for possession as mortgagee, a possession quite different 
from the possession as owner of the land. From the time 
at which he could have brought such an action the statute 
would run against him, unless there should have been some 
proper acknowledgment on payment of interest or princi- 
pal, to take the case out of its operation.

as owner
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If he, the mortgagee, had brought an action of foreclosure Judgment, 

and obtained a final order therein, according to the decision Fer^^j. 
in Heath v. Pugh, the statute would have again commenced 
to run against him at the date of such final order, for then, 
for the first time, he would have been in a position to bring 

action for the possession of the land as owner thereof.
Then it would have been that what is called his “new title” 
first accrued as stated in the judgment of Heath v. Pugh.

The mortgagee did not, however, bring the action for ' 
foreclosure, but sold the lands under the power of sale 
tained in the mortgage, and under the authorities of Heath 
v. 1 ugh, and Doe d. Baddeley v. Massey, there appears to 

strong ground for saying that the statute first com
menced to run
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against the purchaser under this power of 
sale, when he so acquired his title ; but, it is not necessary 
to decide this, because, according to the decisions in Doe d. 
Baddeley v. Massey,and Doe d. Palmer v. Eyre, this purchaser 
“ claimed under the mortgage,” and his title came to the 
plaintif! ; who, it is admitted, has a good paper title, and 
the statutory period of ten years had not elapsed after 
the making of the mortgage, and before the commencement 
of this action.
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The case comes then to this, the defendant has no title 
but the possession. The plaintiff has a good paper title, 
and although the defendant has been so manjr years in 
possession in fact, the stertute did not commence to run 
against the title that the plaintiff now has until (at the 
earliest possible period) the date of the making of the 
mortgage, less than ten years before the commencement of 
this action. The plaintiff must therefore succeed. The 
judgment will, for these reasons, be reversed with costs to 
the plaintiff.

Judgment for the plaintiff with costs.
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f,
[QUEEN’S BENCH DIVISION.] 5 

McMullen At al.
Martin v.

*2,,
-It. S. 0.Bankruptcy and insolvency—Assignment for benefit of creditors 

ch. 124— Valuing security— Guaranty, construction of .
coll

A deceased person, of whom the plaintiff was executor, gave t.'.e defend
ants a guaranty in respect of goods sold and to be sold to another, in 
the following terms “ 1 hereby undertake to guarantee you against all 
loss in respect of such goods so sold or to be sold, provided 1 shall not

assignment under H. S. U. ch 124, and the defendants filed a claim with 
the assignee but did not in the affidavit proving the claim state whether 
they held any security or not. At a later date the plaintiff paid the 
defendants the $2,500 and filed a claim with the assignee, lhe 
ends from the estate were insufficient to pay the balance

indi
wit

0

divid-

Adefendants’ claim

of a piece of information which could not affect it did not r
Heifl\\lo, that this was a guaranty, not of part, but of the whole of the 

debt, limited in amount to $2,500, that is, a guaranty of the ultimate 
balance after all other sources were exhausted ; and the plaintiU was 
not entitled to rank upon the estate in respect of the $2,500, npr to 
recover anv part of any dividend which the defendants had received. 

Hoh»on v. Bam, L. R. 6 Ch. 792, distinguished ; sud Eiht v. Emmanuel, 
Ex. 1). 157, followed.

action was tried before Street, J., at the Wood- 
stock Spring Assizes, on 14th March, 1890.

The following facts were proved or admitted : On 8th 
March, 1888, McGachie Brothers carried on business at 
Woodstock, and were indebted to the defendants Ogilvy, 
Alexander, & Anderson, wholesale merchants in. Toronto, 
McGathic Brothers on that day, being desirous of obtain
ing further goods from Ogilvy & Co., procured Jonathan 
Martin to give them a guaranty, of which the following 
is a copy :

“ Messrs. Ogilvy, Alexander, & Anderson, Toronto.
Dear Sirs : *

In consideration of the goods sold by you on credit to 
McGachie Brothers of Woodstock, and ofVan£ further 
goods which you may sell to McGachie Brothers upon
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credit during the next twelve months from date, T hereby Statement, 
undertake to guarantee yon against all loss in respect of 
such goods so sold or to be sold, provided I shall not be 
called on in any event to pay a greater amount than 
$2,500. You shall have the right to accept and release 
collateral securities, to extend the time for payment, take 
notes or bills in settlement for goods sold or to be sold, 
and renew .the same, compromise or compound the said 
indebtedness, either during the said period or afterwards, 
without notice to

J. Martin."
On the 2/th Mny, 188!>, McGachie Brothers made an 

assignment to the defendant McMullen, under the pro
visions of ch. 124, R S. 0.

At the time this assignment was made McGachie Brk 
there were indebted to the defendants Ogilvy & Co. in 
the sum of $5,500, or thereabouts. On the 6th June, 
1889, they filed with the assignee an affidavit and partic
ulars of their claim, but did not in this affidavit state 
whether they held any security or not. On 7th June, 
1889, a meeting of creditors was held pursuant to the 
statute, at which a member of the fil m of Ogilvy & Co. 
attended and voted in respect of the claim So filed, with- 
out objection.

ilie guarantor, Jonathan Martin, died, and the plaintiff 
was his executor.

On 26th September, 1889, the plaintiff, as such execu
tor, paid to Ogilvy & Co. the $2,500 secured by the 
guaranty, and filed with the assignee a claim to rank for 
that amount upon the estate.

On 7th October, 1889, Ogilvy & Co. filed with the 
assignee an affidavit that at the time of the filing of their 
claim they had not. that they now had not, and never had 
any security for their claim which they were required or 
bound to value under the statute.

On 10th October, 1889, Ogilvy & Co. served a notice on 
the plaintiff contesting his right to rank upon the estate 

On 15th October, 1889, the plaintiff brought this action

X
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praying for a declaration that he was entitled to rank as a 
creditor of the estate in respect of the sum of $2,500 paid 
by him to Ogilvy & Co. The defendant McMullen de
fended the action under the direction of the inspectors of 
the estate. The defendants Ogilvy & Co. insisted upon 
their notice of contestation, and urged that the plaintiff 
could not be substituted for them in ranking upon the 
estate in respectif the $2,500 paid by him, without pay
ing their whole elailff,

It was admitted! Sint the dividends upon the estate 
would not be sufficient in any A'enfc to,pay the balance of 
Ogilvy & Co.’s, claim.

The case was argued" at the conclusion of the evidence.:
$. G. McKay,for the.plaintift, contended that the claim 

filed by Ogilvy & Co. on Oth June, 1889, was not in 
accordance with the statute, sub-sec. 4, sec. 19, ch. 124, 
R. S. O., because no mention was made in it of the guar
anty ; and it did not appear from the claim, as it should 
have done, whether the claimants held security or not; 
that the claim, if proved at all, could not be taken to have 
been proved until the filing of the supplemental affidavit 
of 7th October, 1889; and that before the filing of that 
affidavit, their claim had been reduced by the payment of 
the $2,500, and was only properly provable for the balance. 
Upon the question of the construction of the guaranty 
he referred to Hobson V. Bass, L. R. 6 Ch. 792 ; Gray v. 
Seckham;L.R. 7 Ch. 680 ; Ellis v. Emmanuel, 1 Ex. D. 157.

Gibbons, Q. C., for the defendants, referred to sec. 20 of 
R. s. o. ch. 124; Kdiode's Case, L. R* 3 Oh. at p. 783; 
Armstrong y. Dreiu, decided by Armour, C. J., in Sep
tember, 1887, (unrepdHed.)

232 xix.]THE ONTARIO REPORTS.

Statement, L. R

7fch J 
their 
affect 
L. R. 
O. R.

It v 
the foi 
that ii

followt
“ I 1

£250.” 
ammin 
rupt. 
guaran 
dend oi 
the gun 
ing to ( 

Lord 
question 

| for £25' 
will be 
subject 
pay mo 
being ai 
he pays, 
to stand 
receive I 
to it ; in 
but his I 
until lie 
ther ill, 
Emman 

The gi

40March 21, 1890. Street, J.

1 The guaranty held by Ogilvy & Co. does not appear 
to be a'security which they were required to value under 
the Act. See Ex -parte English and American Bank,

3(

■ s
■«

SË
iS

sil

M
m

m
-



233

•Judgment. 

Street, J.

i

[VOL. XIX.] MARTIN V. M'MULLEN.

ik as a 
0 paid

tors of

laintiff

t pay-

L. R. 4 Ch. 49, and the cases there referred to. TB=y 
were, therefore, entitled to rank for their full claim on 
/ tli^ June, 1889, and I cannot hold that the, omission from 
their claim of a piece of information which could 
affect it, rendered the claim invalid. See Kellocle's Case, 
O ^Ch- at P- 783; Eastman v. Dank of Montreal, 10

not

It was then contended the part of the plaintiff that 
1 was in substance the same as 

that in question in Hobson v. Bass, L. R.\c Ch. 792. In 
that case Jesse Hobson gave to Bass 
follows:

the form of the guaranty here
estate 

mce of
guaranty as

I hereby guarantee to you the payment of all goods 
you may supply to Edmund Ilobson, but so as my liability 
to you under this guaranty* shall not at any time exceed 
£250.” Bass supplied goods to Edmund Ilobson to the 
amount of £G57. Edmund Hobson then became bank
rupt. Bass proved for the £057, and then called on the 
guarantor, who paid him £250. Bass then received a divi
dend of 2s. id. on the £ on the £657. It was held that 

entitled to a part of this dividend bear
ing to the whole the same proportion as £250 to £057.

Lord Hatherley in his judgment points out that the 
question is whether the guarantor means, “ I will be liable 
for £250 of the amount which A. B. shall o\Ve you,” or “ I 
will be liable for the amount which A. B. shall owe you, 
subject to this limitation that I shall not be called on to 

In the former case the surety , 
being answerable for a particular part of the debt which 
lie pays, is entitled

claim

l. 124,

should

o have 
fidavit 
f that 
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the guarantor was

pay more than £250.”

payment of that' part of the debt 
to stand in the creditor’s shoes with regard to it, and to 
receive the dividend and rank upon the estate in regard 
to it in the latter case he is surety for the whole debt, 
but his liability is limited, and lie is not entitled to rank 
until he has paid the whole debt. The distinction is fur
ther illustrated and all the 
Emmanuel, 1 Ex. D. 157.

The guaranty in question must be taken to be 
30—VOL. XIX. O.R.
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Judgment, ahtee, not of a part, but of the whole of the debt due 
Street J Cgilvy & C^x, limited in amount to $2,500, —

purports to guarantee them “ against all loss, that is, as I 
read it, a guaranty of the ultimate balance after all other 

exhausted. It falls, therefore, within Ellis v. 
Emmanuel, and not within Hobson v. Bass.

There should, therefore, be a declaration that the plain
tiff is not entitled to rank upon the estate in respect of 
the $2,500 paid to Ogilvy & Co., nor to recover any part 
of any dividend which they have received upon their 
debt; and the plaintiff should pay the defendants costs.

because it

sources are

[On the 22nd May, 1890, an appeal from this decision 
•gued before the Queen’s Bench Divisional Court.was ai

Judgment was reserved.]
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Reynolds v. Jamieson.

Husband and wife—Action for breach of promise of marriage-Nonsuit 
Unease by promisee.

1 TO that after n™ ' ■' ? °,f Inarnage the plaintiff’s evidence
ÎmV ; f j t P ,81"8 t0 man7 her to 1885, the defendant in March 1880, «sited her and repudiated his promise, whereupon she ordered 
The tri»^ I',0! h°USe’ rf,"?e'1 afterwards to renew the engagement.
Ih0 trial Judge nonsuited the plaintiff on the ground that t is
Se. IsTmtS6 relei“U' a'“1 tha‘ the refatiunship between the

being again deceived.0 hW~“ to tl,e pai“ a"‘‘ m-rtiheation of

This was an action for breach of promise of marriage, statement, 
brought by Sarah Jane Reynolds against Samuel 
Jamieson under circumstances sufficiently stated in the 
judgment of Boyd, G, below.

Hie action was tried at Peterborough on April 23rd 
1889, before Mr. Justice MacMahon and a jury.

At the close of the evidence the following took plac

Mr. Osler. I submit there is no case. The promise for which there 
is corroborative evident0 ends with her turning him out of the house, it 
ends with this i “I ordered him out, he wanted the engagement renewed 
but I would not consent to it. ” So that there is an absolute release there.
Iheie is no action for that promise ; that terininated the relationship 
between the parties. He left in March, 1880, and the action which she 
bungs must be founded on the promise in June following, 
promise there is no corroborative evidence under the Act. Heading from 
her own examination these are the words she consented to in the box 
ie.e : After I ordered him out he wanted the engagement renewed but 
would not consent to it ; I ordered him out of the house, I did not want 

to have anything more to do with him ; after I ordered him out he wanted 
the engagement renewed but I would hot consent to it.” I will nut ill 
these extracts so that thore will he no question about it.

Ris Lonnsmr. I think perhaps that sending out of the house would he 
sumcient.

Mr Osier. -Then the Juno offer stands by itself altogether without 
corroboration, all the circumstances indicating that there was no promise 
at that time. She say, he was bound and she was not. The interview 
stands altogether uncorroborated, and the facts remained that he never

For that
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came back to see her from March, 1880, at all, showing that no relation- 

ukl tilke place between engiged parties existed between them, 
absolute severance of intercourse between thenj till the
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Statement.
ship asII There was an
interview in June which she claims was a new promise, and 
stands with her turning him out of the house and saying she would have 

to do with him, and his never coming back, and her actionnothing more ,
stands on her unaided testimony as to the June interview. There was a 
relinquishment in March and there is no new promise under the statute. 
So 1 say there is nothing to go to the jury in the matter.

Mr. iralmi.—As far as the March incident is concerned, there is no 
evidence of a relinquishment at that time. There was an unpleasantness 
arising out of some statements by the defendant, these statements causing 
some anger to the plaintiff, but there is no evidence showing that at that 
time she released the defendant from his obligation to her entered into 
by the contract. My learned friend will search in vain for any such evn 
denco from her. Leaving the transaction as it was in March we have the 
contract proven beyond doubt, and if it went no further there would be 
the breach committed at that time, and without any relinquishment or 
release. What occurred afterwards was by the defendant promising to 
marry her at a subsequent time ; there was no relinquishment in respect 
to the contract preceding that. It was merely fixing different terms for the 

riage. By the contract before, the marriage Was to take place in the 
have been mentioned which caused

■

:E
spring of 18815. Then the 
Jamieson to think lie could not get married then but would have to post
pone it. After that she consented to marry him if he came along at a 
subsequent time ready to murry her. She might have relied at that

Alls Lordship.—What would be the position of the parties supposing 
fhey had corresponded from October to March, paid he had gone there and 
she had turned him out saying she was not going to have anything more to 
do with him, and there had not been any renewal of the corresp .ndence, 
wouldn’t that be regarded as an exoneration ?

Mr. Watson.—Not an exoneration by her ; it was a breach by him.
His Lordship.-She turns him out of the house where lie had been 

accepted suitor, and no correspondence took place

occurrences

visiting as an 
between the parties during the two years.

Mr. Watson. —This evidence from her is to he regarded in view of the 
circumstances as they existed at that time. It was not a matter of del.b- 
«ration on her part ; she had not concluded deliberately that she would not 
continue the relationship, hut at that time she was provoked to anger and 
«aid “leave my house,” and it does not go beyond that. I submit there 
is nothing in that to show a deliberate act oil her part to release the e-

li»s
fendant. . ,. ,

His Lordship.-You desire to go to the jury on that promise which
was broken byyou say continued up to March, and that the promise

hlJ/r. Wtitson.—The defendant at that time stated that he had never 

idea of marriage with her, and ifagreed to marry her, that lie had no
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237elation- 
ri them, 
till the 

; simply 
hi have 
r action 
e was a 
statute.

that statement 
desire to

was correct there was . breach committed by him 

that time, -P to

“,at * the ohl

Mr. Il'atso/i

1 Statement.

-Entirely, yes. The plaintiff says 
anger she was perfectly willing to 
have married him immediately 
from that there is corroboration

overcoming her 
marry the defendant, and she 

alter this Clara
would

was married. Apart 
even in respect to the June

santness 
) causing 
b at that 
red into 
inch evi- 
liave the 
/ould be 
iment or 
rising to 
a respect 
as for the 
ue in the 
sh caused 
$ to post- 
ong at a 
l at that

Mr. Oder.. . , . —Tlle evhlence that is here from her
stated in the extracts 1 have 
make it quite clear that there

own mouth is incisively 
given, and the extracts that I have

delicti that on that occasion!, wants,Ho make it,U

îeïïEï to de with iiim 11 *■* «* -« f.- h™,,. ::
d//'. Wats m. —I object to those extracts „ 
Hr.s Lordship. Well, 1 do not think the 

the jury in this

going m
, , 41 , anything at all to go to

interview in March ISSO. ^7£ 

the plaintiff and defendant was supposed that
engagement by „n„ring^Z:^r t̂h:hZPUt “ ™d

the engagement was renewed at t) ? £ ^ aUd 810 docB 8ay tlmt
to allow Mill to eo™ rrCr'2rb^^'"e 

.he also .fate. that till Clara got married she 
gagement to marry 
before the

the

itipposing 
there and 
g more to 
) mdence, got married, and

That was the statement which she deliberately8 ™" 
examiner, and I think she is bound bv if r, V

...
an exoneration of the defendant from * ™e
to be married to her

had been

ew of the 
r of delib- 
would not 
anger and 
imit there 
so the de-

The action
J/i. WatHoii. U ill your Lokdship direct 
His Lokdship—To jury. After hearing tile 

of tile plaintiff I concluded that there 
-d therefore the defendant lias not been called 
defence., and I have ordered judgment to be 
dismissing the plaintiff's action with

a stay of proceedings ? 
case presented on behalf 

was not a case to go to you 
upon to enter on his 

entered for the defendant.ise which 
broken by

The plaintiff now made a motion to the Divisional Court 
o the Chancery Division for a new trial, and thé matter

“ m",5“w” ■<** - r-«~ «

had never 
tier, and if
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Edward-, for the plaintiff.
Douglas, for the defendant,
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1

September 12th, 1889. Boyd, C.1

The plaintiff sets up a promise to marry in October, 1885, 
and a repudiation thereof by the defendant in March, 1886. 
She then avers a renewal of the promise in June, 1886, to 
take effect when a certain girl should leave the defendants 
house, and that this engagement continued till November, 
1888, when the defendant married another woman, lhe 
defendant denies any promise to marry at any time. Ho 
pleads that in March 1886, the plaintiff ordered him to 
leave her house (which he had entered on her invitation) and 
never to return again. He pleads further, that even if he 
did agree to marry the plaintiff that agreement was before 

''breach ended by mutual consent. This defence m effect 
amounts to a plea of rescission by both, and to a suggestion, 
of a plea that the engagement had been broken off by the 
plaintiff in March, 1886. The first promise Was proved by 
sufficient evidence ; the last rests on the sole evidence of 

Her account of the termination of the first 
that in March, 1880, the defendant visited her

:

the plaintiff, 
promise
and told her, “I never asked you to marry, or came to 
marry you, I never was promised to you,” whereupon 
she got vexed at him and ordered him out of the house- 
A part of lier depositions before trial was put ill, in which 
she said, "I ordered him out, he wanted the engagement 
renewed hut 1 would not consent to it. Upon this 
suit was moved on the ground that this amounted to an 
absolute release, and the relationship between them 
terminated. The learned Judge took this view that her 
ordering him out of the house amounted to a complete 
exoneration of the defendant. I cannot accept this as a 
necessary conclusion to be drawn from the evidence ; it 

be submitted to the jury. It he

1

.

, ;
!i- :

ii
a matter proper to

put an end to the engagement by saying he had never 
asked lier to marry and was never promised to her, there 

nothing very extraordinary in her asking linn to leave

Fergi

I was
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the house as a "faithless deceiver" Assuming tin? prior Judgment 
engagement to be well proved, this language of his was 
an insult to which she was not obliged to submit and 
which might well justify what she admits doing in tell
ing l„m to leave the house. But there is evidence of 1ns 
having broken the contract before she said 
action was one of the 
breach.

',1885,
, 1886. 
886, to 
infant's 
ember, 

i. The 
ie. He 
him to 
on)and 
n if he 
s before 
n effect 
[gestion _ 
* by the 
3ved by 
lence of 
the first 
ited her 
came to 
erenpon 
e house- 
n which 
agement 
s a non- 
,ed to an 
hem was 
Lhat her 
complete 
this as a 
lence ; it 
y. If he 
nd never 
ier, there 
i to leave

this and her 
consequences resulting from that 

rn A « K™b^ v- Xoiter, a case reported in 
Am. Rep. 263, it was held that a breach beinn 

pioved it was no defence that the plaintiff afterwards 
gave up her engagement ring to the defendant. And 
in another case by a strong Court of Southard 
6 Cow. (N. Y.) 254 it was held that after 
lias once broken his promise his offer 
defence to an action for the breach 
language of the Court in that case to this "she chose to 
consider the connexion between them at an end, the defen- 
.lanthay, ngpreviou sly violated his engagement,and she was 
not willing to subject herself to the pain and mortification of 
being again deceived." So might the jury reason and 
|ie,haps they would m this case, notwithstanding the age 
o the parties and the business-like character of the 
whole proceedings I deal now with the case simply as it
by tL jùle in d P"1’9 C0U"SCl a,Ul " U W8S disXd 
b) the Judge in directing a nonsuit. It is not needful to
nla ,“tiff if 1 CaSr 80 as t0 COnsicler the position of the

L -.
y,e "ZI Z:

18 reSa‘-(,ed as a continuation of the original offer or as 
a new contract, and ,t may be found that the defendant has 
not aptly pleaded to meet all the exigencies of the sit 

AtpiesentI do not see how the 
taken could be withheld from 

reason there should be 
tiff, i e.

v. Retford, 
a defendant 

to renew it is no 
Applying the

nation.
case on the evidence 

the jury, and for this 
. 8 ”ew trial with costs to the plain-

costs occasioned by moving the nonsuit.

I erguson, J„ I concur in the conclusion.

A. H. F. L.

V
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[CHANCERY DIVISION.] 

Kennedy et al v. Haddow et al.

Lien—Mechanic’a lien—Prior mof/gage-Suhaeguent lien-Increaae of 
aelling value of land—Priority.

Where there is a registered prior mortgage affecting land and buildings, 
and a mechanic's lien lor subsequent work thereon, the mortgage re
tains its priority to the extent oi the value of the security before the 
work began, in respect of which the lien attaches, and the lien has 
priority only to the extent of the additional value given by the subsequent

And where tbo^owncr of a mill subject to a mortgage, intending to have 
' certain improvements effected, which although as regards the work of a 

lien holder wo re fully carried out, were otherwise only partially com
plete and left the mili in au unfinished state 

Held tint the lien holder was not entitled to priority for the work done, 
it not clearly appearing that the selling value of the property had been 
increased thereby. . -

Where in a consent judgment m the usual form m lien cases, a reference 
w.ms made to a local registrar of the Court 

Hell, that an appeal lay from Ins report, lt appearmg 
x judgment that the reference was to lnm as Master.

from the whole

This was an appeal from the report of a Local Registrar.
The action was brought by the firm of William Kennedy 

& Sons against James Haddow, as owner, and Adam Scott 
Elliot, as mortgagee, of certain lands against which the 
plaintiffs claimed a mechanic’s lion.

The action was tried at Owen Sound on May 7th, 1889 
before MacMahon, J.

Creator, Q.C , fo- plaintiffs.
A. Front, for defendant Elliot.

Statement.

A judgment by consent was given declaring the lien 
the lands as against the defendant Haddow, and directing 
a reference to the local registrar at Owen Sound, with nil 
the powers of the Master, to enquire by what amount the 
selling value of the lands had been actually increased by 
the improvements caused by the plaintiff s work, etc. It 
appeared that the property was .a mill, and the plaintiffs

of

I

M

i p

=1
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employed to change it from
241

were
a stonè mill into a roller Statement.

Tlie Registrar found by his report that th« , „
the selling value of the U ,T amount of

. » ,1UU 01 land had been actually increased•ease of

mildings, 
tgagc re- 
efore the 
lien has 

ibsequent

full

From this report the defendant Elliot appealed and the 
appeal was argued on March 6th, 1890. before Bo^ C

work of a 
Lilly com-

ork done, 
had been

decreased—l,y plaintiffs, 
improved machinery 
no consent to

ows the
not increased—in fact it
as it

was
dismantled, and the 

was not put in. The mortgagee gave-—s “.liïT'r ishave no right to a lien in priority to 7l ° ' \ P tlffs
«-""‘'or * ° * W**

Hoyles, QC., contra. The reference w«= , ,
registrar and there is no appeal as from the Master 

1 oferee : J\ayle. v. Latour, 27 C. P. 137 ■
■It'sC’It 27 GP‘ 53 ’ m“on v-Mclwdoon,’ 43 OCR 
O R 87 " tV C,°nsent reference: Webster ' ' ' 
?' R' 21 The P,a'ntiff's did all their work
notTo^edt'thru'r «s r ^ -

change was a necessity * ShoWS that ti'e

Holman in reply. There is 
reference could he had 
sec. 102 : Burns

reference was
he whole

igistrar. 
âennedy 
m Scott 
lieli the

or a

th, 188!)
v. Haggart, 9 
properly, and

a right to appeal, and the 
to anyone under R. S. 0. ch. 44, 

V, Chamberlin, 25 Gr. 148.

t lien on 
lirecting 
with all 
ount the 
eased by 
etc. It 

plaintiffs

March 8,1890. Boyd, C.

1 «venule the objection that no appeal lies from this
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the reference is to George Inglia, local registrar of the 
Court at Owen Sound. It may be that this officer has not, 
at present, the powers of an official referee,'and for this 
reason the parties may have agreed to his selection as a 
special referee under sec. 102 of the Judicature Act, but it 
is evidW ficm the whole judgment that the reference is 
to him as to the Master ; for the usual form of judgment 
in lien cases is followed : see Holmested, p. 130, form 2o, 
and upon his report the defendant Haddow is ordered to

242 XIX.

this
grea
othe
?85(
mill
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Judgment. 

Boyd, C.
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pay.
Now, the judgment went by default in Haddow s 

and thé Court cannot be intended to have cut him out 
of an appeal, if dissatisfied. Nor can it be argued that 
the other defendants should not have an appeal-the mat
ter has been put under reference according to the usual 
course of the Court—one of the incidents of which is the 
right to appeal. None of the authorities cited rule the 

point now under discussion.
Upon the merits of the appeal, I favour the contention 

of the defendant Elliott. He is first mortgagee, having 
priority by W upon the mortgaged premises for payment 
of his security, and before he is postponed to the claim o 
one who subsequently doe's work upon the premises it. 
must be clearer proved that the selling value of the land 
has been increased by the work done.

The clause of the Mechanics’ Lien Act (R. S. O. ch. 
126) is see. 5, sub-sec. 3, which means that the extent 
to which the selling value of the land has been actually 
increased by the improvements being ascertained, that 
amount shall have priority to the first mortgage. " Ac
tually" is a word not found in the statute, hut it is 
used in the judgment under which this appeal arises, 
which is framed as I have indicated upon the model in 
Mr. Holmested’s book (see at p. 138, clause 7).

Now the improvements made here were done in pur
suance ef a plan for turning the stone flouring mill on the 

, roller mill, and what was done by the 
only a part of the alterations necessary for

I
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ChanffCS " t0 t*eouta Judgment

*6| 0, but to complete the alterations so as to convert the
$2,500 additional. ^ a" Cxpend‘ture of ™me

alterati"0* “ partia,,y done s° ^ «s the contemplated 
alteration .s concerned, though the work done by the

^-plaintiffs ,s complete in itself. Still the actual Luit 
the ground now is that the mill cannot be used

ILtmTinT f WaS US f0mer °°nd*f*on before the 
p a ntiffs intervened: nor can it be used as a roller mill, for
h Mure °n When the alte"ation3 bo completed in

243of the 
as not,

>n as a

ence is 
Igment 
rm 25, 
ered to

it’s case 
[m out 
îd that 
be mat- 
e usual 
l is the 
ule the

there appears to be great difficulty inworking this clause 
to any satisfactory or reasonable result, unless in cases 
where the prior mortgage attaches upon tliirtand alone 
and afterwards buildings or improvements are put upon it- 
and in cases where there is such addition or improvement 
by way of alteration of, or repairs to, existing building 
already covered hy the mortgage as gives a distinct am ' 
easily recognized additional value 
only sound principle of construction 
■tself to me is to hold in the case of a registered prior 
mortgage affecting land and buildings, and a mechanic's 
hen for subsequent work thereon, that the mortmme 
Should retain its priority to the extent of the value of
the l^Until Î °re the W°rk U beSun' in respect of which 
the lien attaches: and that the lien should have priority

I cannot read the statute as 
providing for, such

ntention 
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myment 
claim of 
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1 of W 18 t0 Withdraw fro'« the mortgagee
part of Ills security, and the. alteration has not gone to
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P poity. For the evidence is most suggestive that the
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Judgment, place as it now stands incomplete will brihg leas in the » 
market, and is worth less than before it was touched.

In regard toynortgagees, the Court has always been soli
citous to protect mortgagors from being improved out of 
their property^ and it strikes
the Court must be equally solicitous to protect mortgagees 
from being improved out of their security. The. appeal is 
allowed, and it does not appear that any good would 
follow from referring it back for further evidence.
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XIX.J COCKBURN V. BRITISH AMERICA ASSURANCE CO.

[QUEEN’S BENCH DIVISION.]

KT AL' v' ^Uli *iH,T,su America Assurance

C'OMPANV.

COCKBURN

comimnn-l,„l,LI^iu7CoT,ttftdiZZNof ar!'.'-A>‘ln"',",lKh
turance—fciyhrh .M,uory euZS-aTJÏ, Jh'“‘oa flf™' W 
to avoid—Extmiion. ’ co,““"o/i-A»«e/.< of company—Meelior&ol

,„., T,inery thcrein
local «goat., th„r“ bdM .to, àlthar th, 0"«l1 of

company. Tim pluintill ,lo",nnv ‘ i • m'ul'anoe w,th another
application therefor, lor a poni.m tlîêmrf J,u,re“n, «'«"«d

receipt to the ulaintiff at the time of tL It ^e,nt ,SSUv'1 t,u> interim
asaïS^r-œ
«dditlonal in.nrance. .effected eUenhere and”5toth« a! of

re insuring half the ri.T O th . tla ,"""; T""'’ “">« time
lotion „I the pmm'-mXaM “* «

SM ÏÏÏEÏÏÎ tïS^JSîÆî: *- -,
authority, and wa« to be doomed primd fJirto h« “fP»reilt sc;’pe of lusEsEH?-:=is^EE5

assent :— 1 e m other companies without their

a-ait,2Mr?FF - =

entered inti, had elected not to avoid'1 ti!. ÔL- ‘hoy ku“'v ‘hat it was 
s J*." •J‘11 subsisting by extending it. P "r "18unmce. hut to treat

Ihe contract of m'â’cou'id not^ërt that thé ‘aT'"”
policy.'d th“ »' -voiding t^n^^SfS
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Statement Trjs action was brought upon a policy of insurance 
clo by tlie defendants in favour of the plaintiffs, dated 

2(ith August, 1880, and numbered 303,029, whereby the 
defendants insured the plaintiffs againsMoss or damage by 
fire to the amount of $2,500, as follows : " $750 on his two 
storey .frame shingle-roofed building, 100 x GO, occupied 

saw mill, including frame boiler-house 
bank of Lake

Muskoka,• as per diagram for this assurance; $1,000 on 
fixed and movable machinery, including shafting, gear
ing, belting, and pulleys while therein, including tpoli^ 
belonging to and used in connection with said mill ; $100 
on force-pump and inspirator while therein ; $200 

- boiler and connections therein, including smoke-stacks; 
$375 on engine and connections therein ; $75 on refuse 
carriers therein.” “ Further concurrent insurance, $2,500 
Royal,” The policy had been renewed from time to time 
and was in full force so far as being renewed was con
cerned, tlie last renewal receipt being dated the 2 G tlx of

as a steam power 
attached, situate at Gravenhurst, on

'

August, 1888.
- The action was also brought upon nn interim receipt 

' issued by tlie defendants, dated 4th July, 1888, and lium- ■ 
bered 20, whereby tlie defendants insured tlie plaintiffs to 
the extent of $1,050 “ upon mill and machinery as described 
in tire application No. 20 of this company," by which 
application tlie said insurance was apportioned as follows:
« On building No. 1 on diagram (including gas, steam, and 
water pipes) 100x00 and attachments $150. Oil machinery, 
shafting, gearing, belting, tools, and pulleys (exclusive of 
boilers and engines), $750. On the boilers and connections, 
including smoke stack, $45. On the engine and its 
nections, $52.50. On force-pump and inspirator, $37.50. 
On refuse carriers, $15.” }

The defence set up, amongst /there unnecessary to be 
the application upon

p <-

.

1"

I.

K. i
I

'*»ii

stated, was that by the te 
which the said interim receipt was issued1- the application 
was required to he submitted to the compShy for approx al 
before the receipt wap issued, and it never was so submitted

■S-

[VOL.: THE ONTARIO REPORTS. X246

!

5 
= 

5.

ï'Ï
ZZ

i 
fi-

l S
-S

 r S H



OL. XIX.] COCKBUHN ' • BRITISH AMERICA ASSURANCE CO. 247
or approved, and they also set up as a defence the breach Statement.

ted
the
by

The cause was tried at the Sittings of this Court at
andTa jury." aUtUm'‘ °f ^ ^ F^pNWilDGE, J„ 

It appeared that F. A. Lett & Co. were the agents of 
" deleu,lent company, and for other fil'd insurance corn- 

pan,es, and had an office at Barrie,, and „„e at Alliston 
and through them the insurance granted by the policy 
sued on was effected and the application therefor was 
drawn ; hat thefe was also an insurance for 82,500 in 
tie <oyal Insurance Company concurrent with the policy 
surdon; that on the 4th of July, 1888. they effected a
further insurance upon the same property, amounting to 

p “ follows : Northern. 81,400 ; Citizens,'
a 0 o: , Cd0,m";1.: !2'1001 *1,050; and defendants.
,f’ U' t'.a.t tlle Clt,zells afterwards refused the risk and 
the Lancashire was substituted for the Citizens': that the 
application to the defendants was drawn by F. A. Lett
t and ,6,f 'td '‘y W Cockburn, the plaintiff, per "

. A. L , and the interim receipt sued on was thereupon 
ssue y . A. Lett & Co. to the plaintiff Cpckburn ; that 

the application was copied, and the copy kept by the
Gngniett:-iginal *“ 10 ““ ™ “>e

ied
use

theon
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R. S. O. ch. Ifi7, Bee. 114.—The conditions set forth in this section
t"; """*.... ... ‘he i—ren,, be deemed be rnrUot cverv co ,i‘
« «I "«alod. written, or oral, of lire insurance hereafter entered into

8. The .company i, not liable for lose if there is any prior insurance in
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" Alliston, July 17th, 18S8.

218 THE ONTARIO REPORTS.

Statement.
J. H. Ewart, Esq.,

General Agent British America Assurance 
Company, Toronto.

Dear Sir.—Enclosed please find application No.*20, 
Isaac Cock burn, ami W concurrent book post we send 
policy No. 300,029 for correction ; should be buildings and 
attachment, including boiler-house; should be saurez as 
diagram shewn on application No. 20.

Yours truly,
F. A. Lett & Co.,

v/

per Sec.”
The number in this letter 305,029 was an error ; it should

have been 303,029.
Thu following letter was sent :

“ Toronto, July 18, 1888.
Messrs. F. A. Lett & Co.,

Alliston, Ont.,
Re Policy 303,029, I. Cockburn.

Dear Sirs,—The above policy was returned to us this 
What do you wish uslto do w;th it?

/ Yours truly, “
I J. H. Ewart,

I General Agent.”-'
No answer was either s*nt or received to this letter so 

for as could be ascertained.!

*

a.m.

the letter of the 17th of July *The policy referred to 
obtained by F. A.'Lett & Co. from the plaintiff Cock-

Q.
was
burn when lie took application No. 20, in order, at the 
plaintiff Cockbnrn’s requ/st, that it might be amended as 
stated in the said letter.

The following indorsement was made upop the policy: 
“The first item of this policy is hereby extended to 
on boiler house, mill platform, shingle room, and lath

X

>•- cover

Toronto, July 20, 1888.
J. H.JEwart,

General Agent.’
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the transcript of the policy kept at the head Statement. 
Office of the defendants the following indorsement 
mai l. I he first item of this policy is hereby extended 
to cover on boiler house, mill platform, shingle 
lath room.
Toronto, July 4th, 1888. Fee 50.”-

or 20th August F. A. Lett & Co. made their 
to the defendant* of the business done by them in 

the month of July, which contained the following item-' 
among others : number of application, 20 ; name^f insured,
Isaac CoekTiurn ; amount insured, $1,050; rate.ti] ; pre
miums 835.43; expiration, November 4th, 1888. Upon 
seeing this item, Mr. Ewart asked a clerk in the head office 
for the application, and it could not be found. Mr. Ewart 
thereupon wrote to F. A. Lett & Co. for the application 
and they on August 28th, 1888, replied to him 

■ “ Wo ",allcd application No. 20 to you on 17th July, also 
303,029, for correction same as~»agram for No. 20, which

dT.; the,'uforu y°u ,nUst have received application No. I 
-0. This letter could not be fourfrl at the head office, 
the copy of it was produced by F. A. Lett & Co. 
receiptof.itMl' E'vart wrotli to F. A. Lett & Co. as follows-
" Z ^Rc App- 20’ h-ockburn—Your explanation 
of -8th ,s received. We arc very sorry to trouble you, but 

have searched everywhere for tins application, and it 
cannot he found. .JWill you kindly furnish 
duplicate ? ” r

What purported to be the copy of application No. 20 
kept by K A. Lett & Co. was thereupon tent to Mk 
L-tt ' V C1'1 llG theieUp0n SGnt tlie Allowing let

249
And on

mom, and20,
nd

On the 15th
return

lid

as follows :

his

Upon

us with a'fly*

the - m

ir to E/A.
1 Xicy:

“ Toronto, Sept. 7th, 1888. I
Messrs. F. A. Lett & Co.,

Alliston, Ont.
Dear Sirs,—Re App. 20, Isaac Cockburn. 
Wçv are sorry, but 

write short date risks

lath

instructions are that we must not 
„ on 8aw mill». We must therefore
f you r\fcake UP thl"s receipt at once and return it t > 
[ 32-Wol. xix. o.r.

our

n\1
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this office, and as it has run just over half of the term we 
have debited you in the sum of $17.71, as earned. Kindly 
let us have the receipt at once please, that we may secure 

release from our re-insurance.”
‘ On the same day, the 7th September, the defendants re
insured for one-half the risk effected by the interim 
receipt sued on, in the People’s Insurance Copipany of 
Manchester, N. H.

On the 13th October, 1888, Mr. Ewart wrote to F. A. 
Lett & Co. as follows : “Dear Sirs—Re App. 20, Isaac 
Cockburn—\Ve apparently have not received this interim 
receipt yet, and, gentlemen, this is not the way to treat us. 
We have a portion re-insured, and you will compel us to 
incur an expense unnecessarily. We do -not use you like 
.that.” s.
I F. A. LetH: Co. never informed the plaintiff Cockburn 
that the defendants had refused this risk, imr did the de
fendants ever inform him of it, and lie was igriohuit/ot it 
until after the fire, which occurred on the 20th October, 
1888. The reason F. A. Lett gave for not informing 
the plaintiff Cockburn that the defendants had refused 
the risk was that the defendants did not send him the 

ey to refund to the plaintiff Cockburn, and the fact was 
that' the defendants never did give him or the plaintiff 
Cockburn the money, but retained the amount. The copy 
of application No. 20 sent to the head office described the 
property as “ Cock burn’s Mill, Gravènliurst, Ont., owner 
and occupant, Isaac Cockburn, 100 x 00, 13 x GO, 49 x 25, 
and the lath-room,” and comparing these figures with dia
gram shewed them to represent size of mill, shingle-room, 
and boiler-house respectively. And in answer to the ques
tion: “ Insurance. What is the total amount of insurance 
carried on premises ? Give names of companies and a- 
mounts;” the statement was “tptal insurance including this is 
$12,000, all concurrent.” Questions six and 
answered by the agent, were not answered on this copy. 
They were: 0. Has this company already any insurance on 
or in the premises ? If so state name and number of

3
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mm7], I VUat in9U™"» does this com- 8U.
p.hold within 200 feet of the proposed risk ? N B
stnte name and number of policies and amount insured by 
same and mark number of policies and amount on the 
lespcctive buildings,on 'diagi 

Indorsed

ve
iy

rc- •atn.
. . rr,0n,thls c°py °f application was the followim- 

Special: To be submitted to the company for anhroral 
before receipt is issued;" and the following : “ApplStio.ni 
foii insurance on property where stfcam is used fur pro
pelling machinery must be approved by the head office at 
to.onto before the company will be liable for any los 
damage.. The plaintiff Çockburn’s 
drawn to these indorsements, and he 
Ï. A. Lett Co. had 
receipt on this account.

F. A. Lett swore that he had 
tions not to grant 
stances, and that his practice 
once, and the

im
of

A.

s or
attention was not 
was not aware that ' 

authority to grant the interim .

to
ike

no

received any iqstrue- 
interim receipt under such cinh™.

to issue such receipts at^
ij , °“mpa"y would issue the policies, dating
a tb . ° 1 tl,e rt'Ceipts- He alsu «wore that
6 and 7 a|>plietttion was copied, questions
C and 7 were not answered, but that he did answer them 
Ri the original application before it was sent to the 
oince, and that lie never 
defendants

never

: it
was

ing

the

head
got any inquiries from the 

as to what companies were on the risk Mr 
Ewart swore that it did not make a particle of difference to 
tic endants that the Lancashire was substituted for the 

Citizens; that the Lancashire 
his objection to the insuran

i tiff

81>py
the

,1
3

25,
better company ; that

. .. ™ was not because the
ot the companies holding the insurance 
nor that they were also insurers, but it 
lie would have objected; that he did 
application covered the same risk as was covered by the 
Hw till after the lire; that indorsements made'on the 
policy under the transcripts were 
writing.

The learned Judge left only 
whether th

was alia-

IInames 
were not stated, 

was to the amount 
not know that the

Oil),

nee
l a-
is is

tlM
ilin Mr. Bailey’s hand-

W-
iOIl

of Quation to the jury : 
e letter of the 17th July etjelosing the applica-

one

11

Ï
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tion was received by the defendant company, and the jury 
found that it was. The learned Judge thereupon con
sidered that this finding with the admitted facts was con
clusive against the defendants on both branches of the 
plaintiffs’ claim, and directed judgment for the plaintiffs 
for S3,589.28, with full costs of suit.

THE ONTARIO REPORTS.

Statement.
//(
Mi

tyi
\hi

The defendants moved before the Divisional Court to 
dismiss the action on one or both claims of the plaintiffs.

aA liveFebruary 11, 1890. The Xmotion 
Armour, C.J., and MacMahon,

LaiiUaw, Q.C., for the defendants. Tfie local agent had 
no pçywer to insure, the mill and machinery being run by 
steam. The approval of the company was necessary, f The plaintiff admits that he read the papers, and he must 
have seen that it was distinctly stated on the back of the 
application. .1 refer to McCrea v. Waterloo Mutual Ins' 
Co., 1 A. It. 218. Under the eighth statutory condition 
there must be the assent of the company to the prior 
insurance, and the assent must appear in or ho indorsed 
on the policy : Noad v. Provincial Ins. Co., 18 U. C. It. 
58f; Merritt v. Niagara Insurance Company, ib. 529; 
Billingtpn v. Provincial Insurance Company, 3 S. C. R. 
182 ; Do all v. Western Assurance Co., 12 S. C. R. 446 ;

was argued before

Ait?

It
insu
been
had
tract 
subn 
of 1) 
to lit

I Hi
defei

Th
requi
they 
appli. 
agent 
au the 
agent 
instru 
the a 
unless 
in cas 
cation 
conti n

Loyan v. Commercial Union Ins. Co., 13 S. C. R. 270 
Suppose the local ajVent had had power to issue the policy, 
and had issued it, it. would still not be binding without 
the indorsement of the assent as required. Or, conversely, 
the prior insurance in this company is void by reason of 
the subsequent insurance in other companies without 
assent. There was no assent. There was no dissent it 
may be said ; but the dissent is only to be in case of 
actual notice, not merely constructive notice : Graham v. 
London Insurance Company, 13 O. R. 132. 
j Wallace Nesbitt, for the plaintiffs, referred to McQueen 

Ar. Ph énix Insurance Co., 4 S. C. R. 630 ; Puions v. 
Queen Insui'ance Go., 43 U. C. R. 271 ; Benson v. (Jttfclffa

\
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Agricultural Insurance Co., 42 U C It 2x9 r 
land in Hand Insurance Co., 2!» CP i f/’ r° V-Areum8,“' 
Manufacturers’ Insurance Co 43 £ C
'I* V' Z',8< insurance ^ 18 O R 7
7,~ ^ V. MW/; 05 U. 8. 326 Lv* 

onion Insurance Co., 14 A. ft. 328 ; ,5 S. C It «9 
on Insurance, SU ; R. S. o! cli. 107, sea 114, sub-

liv!!“j b/' 18U0' Tlm judgment of the

L.
ASSURANCE CO. 253
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raricr 
see; 2.to 7

Is.
r

Court was de

ni Armour, C. J.;—
;iy

It was contended that there never was any contract of 
insurance created hy the application and interim reclt

defelt;:.C0,,teati0n iS "0t’ in a7 opinion, open to the

7-
st
lie
is'

ed
It.
»;
it.

rttUing,itW,lS "^"g ‘he Sfh'aient sctpe of Ms 

11 y* ant* was fco be deemed primd facie to Hp h
r‘ c thC Tpany- Tl- inlemlrtlll
mst'uctions to thu agent than warnings to the applicant- 
the agent had, however, received no snerinl in<.t. r 1 
unless these indorsements could be called such, not to iTue 
in ease of such a risk an interim receipt unless the ap.,1,- ’ 
cation was hist approved by the company, and In/ 
cont'm,a"y ihVnglt, and such receipts so issued had al 
been recogÿzéd by the company. The defendants
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Judgment, over, never repudiated the contract of insurance which 
C.J. pu, ported to have been effected by the application ol ' 

plaintiff and the interim receipt issued to him, but mi 
determined to put an end to it, treating it as a subsisting 

tract and elected to retain the premiums earned there
under from the time it Was made up to the time when 

end to it and so approved of

THE ONTARIO REPORTS.254

■1<the
rely a

Pr c<

t(
they determined to put 
the contract so made.

As to the contention raised under the provisions of the 
eighth statutory condition, it must he assumed from the 
finding of fact, and no doubt the fact was so, that the 
defendants received the application, and if they did so 
they must have known that it was for insurance upon the 

property already insured by them under their policy; 
the letter of the 17th of July enclosing the application 
and referring the defendants to it for information as to 
the amendment to be made on the policy clearly pointed 
this out to them ; and w hen they made the indorsement 
on the policy anil on their transcript of it the only sources , 
according to the evidence, from which they could ImvB 

^derived the information necessary for that purpose 
the letter of the 17th of July and the application enclosed 
therein ; and it appears to me abundantly clear that from 

these indorsements could have been readily 
made. Bailey, the clerk in the head office who made the 

S indorsements, and who must have known the sources from 
which he derived the information necessaiy to make them, 

not called as a witness by the defendants.
The statutory conditions are to be deemed to be part of 

every contract, whether sealed, written, or oral, but these 
conditions are to he printed only on the policy when issued, 
and not on any interim receipt or upon any other inchoate

an

tl<*
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E ^ these sources
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i

contract.
The application and the interim receipt constituted, as I 

have already said, the contract of insurance between the 
plaintiff Cockburn and the defendants, and in this contract 
waaatated,’and truly stated, the total amount of the insur
ance bn the property insured, and this contract so, made
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continued to be binding on the company until after the J„<lgn,,»t 
' occurred, and the company therein and thereby A ~ , 
assented to such insurance, and if it were sought to con,
c^tmet tf " ntM°,iSS"eft P0MCy “,T>-in» 0l,t tho ™id 
contract they would be compellable to make their assent

Jhereot SP‘,ear the,ein »r to have it indorsed

I do not think that the defendants, having assented to 
themsurance stated in the contract of insurance, could 
asset t that the effecting such insurance to which they had

EÏÏISX *
Hoxvevcr this

lich
the
rely
ting
ere-
hen
d of

the
the
the

the n,ay bc- the prior insurance effected by 
the policy was voidablS, not void, and they might elect to 
avoid it or they might elect not to avoid it as they thought 
proper,; and after the contract of insurance was entered 
mto in which the total amount of insurance (was stated, 
and after they knew that it was entered into, they elected 
not to avoid the prior insurance, but to treat it as still sub
sisting by extending it to cover additional property to 
that in respect of which it was originally effected 

In my view, therefore, the defence mOer the eighth 
statutory Andition fails. j

r J’V?0"8 v' Queen InmranafVompavy, 43 U.
4A.li32\f!tnc.RSm'trd ^ C°\ U' G R-6°3;

The motion must be dismissed with
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[QUEEN’S BENCH DIVISION.]

Abraham v. Abraham et al.

It. S. 0. eh. 124, **■ #•

The precedence given to an assignment for the general hem lit of creditors 
Vit s 0. ch. I>4. sec. II. over " all judgments ami all i .reculions not 
completely executed by payment" does not extend to a judgment for 
alimony registered under R. S. 0. ch. 44. sec. 30, against the lands of 
a defendant prior to the registration of an assignment iiy linn ; and a 
phdntiff in such » judgment Lf not obliged to rank with the other 
creditors of the defendant,

f. Ab

1 reg
the
of]

1

0.
Abi
plai 
as a 
upowas trieil ataction for alimony, which 

stvatfonl on the Otl. April, 1880, before Robertson, J„ 
who gave judgment in favour of the plaintiff declaring her 
entitled to alimony, and directing a reference to the local 

at Stratford to fix the amount and report.

This was anStatement.

-
Tl

! .II on 2Master
The local Master made his report, dated 2nd November, 

1889, by \Vhich it appeared that the defendant Thomas 
Abraham having under the Act respecting Assignments by 
Insolvents, R S. O. ch. 124, made an assignment of all 
his estate for the benetit of his creditors, to John Hossie, 
sheriff' of the county of Perth, subsequent to the data of 

Ilossie had been made ia party in the 11 as-

1,

of al 

tiffs

ofthi
ment.
cliarp
of Af

?-

IE11 the judgment, 
ter’s office on the 9th May, 1889.

By his report the Master found that under an order made 
in Chambers for the payment by the defendant of interim f 
alimony there was due and owing to the plaintiff' at the 
date of the judgment the sum of $104.50; also that the sum 
of $150 per annum would he a jiroper sum lor future Itli- 
mony, to commence from the 6th of April, lbs!), which he 
directed should be paid quarterly by the defendant Thomas 
Abraham, or by Hossie out of the defendant Abraham's

I
I
; : ,:

i

his esi
Osl,

higliei

estate.
The Master also found specially that the judgment m 

the action was registered in the Registry office for the 
ty of Perth on the 6tli April, 1889, and in the Registrycoun

■\
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m'Tb;0f, IIl"'0n ^ 8,h April;, 389,being Sterner, 
the corfnt.es ...which the defendant Thom.» Abraham had 
cc. tain lands; that the assignment by the defendant Th 
Abraham to Hossie was dated 8th April, 1889, and - 
regnstered in the Registry < «ice for the county of Perth on 
the Jth A pi il,1889, and in the Registry office for the county
of Huron on the 10th April, 1889. ‘ *

The defendant Hossie appealed from the report ; the 
main ground of the appeal being that under sec. 9 of R. S 
u. ch. 14 the assignment from the defendant Thomas
riafntiîr* Ï ""Ssic t0,,k art'cedence of the
plaintiff s judgment, and that she was only entitled to rank
as a creditor with the other creditors of Thomas Abraham 
thereof8 ^ ^ °f Ule "I’P"11»"1- the assignee

The appcal was argued before MacMahon, J„ in Court 
2Uth November, 1889.

Idmgton; Q. C„ for the appellant. R. S. 0. ch. 124 sec 9 
«express ,n its terms-" An assignment for tl#general 
heneht o creditors under tins Act shall take precedence 

JiH omuits and of <,11 executions not completely 
execu te,I by payment." As against this provision the plain- 
htt s judgment is nothing more than a registered judgment 
amt it cannot prevail. The grammatical and ordinary 
meaning mast he given to the words of a statute: Grey v
anlT."' t 1 L, U at P' 10U: Maxwe11 on Statutes, pp. 2 

id 40 l he plaintiff relies upon R. S. 0. ch. 44, sea 30
and contends that her judgment has priority, hut the effect 
a tins contention is to enlarge the operation of that enact
ment. I he defendant A braham could not have made a life 
charge °n hiV real estate in favour of his wife on the 6th 

o ApnVwjtf, all the claims of creditors, for whom the 
iTfstate WaS m<lde tW° dUJS aftcrwav<Js' existing against

Osler, Q. G, and IT. M. Douglas, for the plaintiff. By 
he registration of her judgment the plaintiff is in a 

higher position than ths ordinary judgment creditor. By 
33—vol. xix. o.n. J
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virtue of sec. 30 of ch. *4 the registration operates upon 
the lamls and has the same effect as if the defendant had 
charged his lands with a life annuity in favour of the 
plaintiff, thus giving her a lien on the land not enforceable 
by the ordinary H. fa. lands, and not capable of being com
pletely executed by payment, but enforceable by a judicial 
sale. The plaintiff is not in the position of an ordinary 
execution creditor, but has à lien prevailing over execu
tions : Miller v. Miller, 8 C. L. T. Occ. N, 120 ; GoU v. Hall, 
12 P/4t. 584,13 P. R. 100. According to the construction 

9 of ch. 124 by the appellant, the effect

<Argument.
t
l
i

O

t'

« ai'■a put upon
would be to repeal sec. 30 of ch. 44, but the two clauses 
stand side by side in. the Revised Statutes, and it cannot 
be said that the one has been repealed as inconsistent with 
the other: Arscott v. Lillsy, 11 Q. R. 285 ; 14 A. R. 28.1.

9 of ch. 124 does not include a judg-

cb
chri fn
Le

“ Judgments" in sec. 
ment of this kind, but is limited to judgments which are / 
followed by execution. An alimony or annuity decree pro
viding for future payments is not one «that can be com
pletely executed by payment, and cannot rank with ordin- 
arv judgments.

it )

iK pel

cha
)

is t
and

April 9,1890. MacMahon, J.

Underthe Judicature Act, R. S. O. ch. 44, sec. 30, “An 
order or judgment for alimony may be registered in any 
Registry office in Ontario, and the registi ation shall, so 
long as the order or judgment registered remains in force, 
bind the estate and interest of every description which the 
defendant has in any lands in the county, or counties where , 
the registration is made, and operate thereon in the 

and with the same effect as the registration 
of a charge by the defendant of a life annuity on his lands.”

-By the Act respecting Assignments of Insolvents, R.S.O. 
ch. 124, sec. 9, "An assignment for the general benefit 
of creditors under this Act shall take precedence of all 
judgments and of all executions not completely executed 
by payment, subject to the lien, if any, of an execution

ing
m ant

■ buii
9 Ei

T
in tl 
to h 
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same manner
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hands"” W haS tLe &m execution ™ the: sheriff's “t*'*0'

ÜÏÏÏlJ - - JSf
An annuity although personal property is "frequentlv

■ anged under incorporeal hereditaments, iLing out of land 
and even the legislature treats it sometimes as a rent*

chT^Tf -rt11 ma,te‘ially differe-3 a,ld 4 w“- IV-
ch. 27, sec. 21. -The words annuity,' and.' rent-charge ■

In the case of an 
it may be limited

id

le

al

T

II,

ses

ith
13.
Ig- anuuity granted byway of rent-charg

nerson of !° “ ‘° charge koth the land and the
person of the grantor, or the land only, and the annuitant 
may proceed at his option against the land 
chargeable : Turner v. Turner, Amb. 7S2 

Where

e

or the personin-

■ an annuity is madp a charge upon lands, or what

- ? r«“« ï ■
being, as said by Malins, V. C„ in SoÙory v. Leaver T&
9 H at p. 2o, “ superadded by the statute.”

liie mqst common form in 
in this country is where the 
to his son

iny
, so

which annuities are created 
conveys 

an annuity bond 
a charge upon the

the
owner of land in fee 

and then takes from the grantee 
which is registered against and forms 
lands conveyed.
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Judgment, lands would be liable in the hands of a purchaser, because 
— it was the very purpose of making the lands a fund for 

J. ’ that payment, that it should be a constant and subsisting 
fund : Sugden, V. and P., 14th ed., GGO ; Dait. A. and P-» 
6th ed., GUI ; Elliot v. Mcrnjman, Barn 4^ 82; Wy 
v. Williams, 5 Ves. 130.

V An annuity ('barged on real estate is liable to the judg- 
nts against the annuitant : Yuavghusland v. Gisborne, 

1 De G. & Sm. 209 ; and see the judgment of Esten, V.C., 
in Baiilc of British North Amenta v. Matthews, 8 Gr., at 
p. 490. where he points cut that should the annuitant be
come bankrupt or insolvent, his whole interest will pass to 
his assignees, notwithstanding a declaration that it shall not 
be liable to his debts and engagements, and that it shall

MacMahon

t
t
1;
t,

B

ci
St
bi
1
R.not be anticipated. z

The precedence given to an assignment for,,the general [
benefit of creditors by R. S. O. ch. 124, sec. U, over “ nil 
judgments and all executions not completely executed by 
payment ” does not, I consider, apply to a judgment ior 
alimony' under 11. S. O. ch. 44, sec. 30. Under the latter 
Act the judgment, when registered, is to have the'same 
effect as if the owner of the real estate (the defendant inr 
the alimony proceedings) had created adile annuity on his. 
lands by deed duly registered, that is, although a judgment . j 
in form, it is for the purpose of creating a lien or charge 
in favour of a wife entitled to alimony to he considered in 
effect as a charge by’deed of a life annuity off his land, 
and so necessarily with all tlie incidents ip favour of such 

charge.
If that is to he regarded as the effect df such a judgment, 

then the defendant Thomas Abraham could not convey 
the lands against which it was
the charge so created. The title or interest he could con
vey to a purchaser is the same title or interest which would 
piss to his assignee by,virtue of on assignment under the

The evident desigfi of the Legislature in passing sec. 0 
of ch. 124, R S. 0., was to place all ordinary claims or debts
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fctm "hi, 80 Ættïlr

ruptcy ot the husband, because the amount mav be in
ITes of dtheinif to the varying rircum-'
bankruntcv liaisolvent; Hli is, notwithstanding his
ziiSÏBitnoue Tthe.rment8: ^ '■

R S O eh il 1 ‘ 239' 0ur Leg'slature, by sec. 30 of 
R. 8. O. ch. 44, have not regarded an alimony judgment 

as an ordinary-debt, but have by that enactment created 
the judgment, when registered, a charge upon the land for 
the payment ot the alimony, the same a/if it had been a

ife annuity which the husband had charged upon his land.
e rne hold that the assignment from the defendant 

Thomas Abraham to the defendant Hossie does no I

S-r/jr111 “"k *“ “»—* -
Iho appeal must be dismissed on that ground 
I do not think, from the evidence, that the illowance

I / u cl™,',that the judgment of the plaintiff against the 
defendant Thomas Abraham is binding upon the defendant
a,H ,/ 3'7ra/gnCL0f tlle Cstatc oï Thomas Abraham, 
ami he (the defendant Hossie) took such estate subject to 
the charge created by the judgment, because it wCtlm 

' fmïiforH^to^'oaof the Legislature to make the lands a 
,/°' the payment of the alimony under the judgment 

i/d , SUUU fuud “8houlll be a constant and subsisting

0
were Judgment. 

MacMahon,execution
J.
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The priôrity of the plaintiff's judgment is declared by 
the Act B.-S. 0. ch. 44, sec. 30, and the question as to the 
priority as between the plaintiff and the defendant Hossie 
has been sufficiently dealt with by the report of the learned

local Master. ,
If the defendant Hossie, as the assignee of Thomas Abra

ham’s estate, is dealing with it, then the direction that 
Hossie, as. assignee, should pay'the alimony declared to be 
due by his assignor is, I consider, a proper direction. I

The appeal must be dismissed on all the grounds with 1

262

Judgment.

MacMahon,8
> J.
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The plaintiffs who were the msame mortgagors on different' lan.fsfwe'ielmld^tit^Toniv 

date m respect of the mortgages in default 
enforce them, and as the amount due on one of the mortgag 
then paid, and there was theu no default as to it, the right to 
ate it was refused. 6

es from the 
y to consoli- 

on brought to 
es had been 

lid-non o

This wps an action un three mortgages made by Messrs. Statemepfc- 
Chvistie, Kerr & Co.,-in favour of the plaintiffs over the 
following lots; the first mortgage:being over lots 2 and 3 
in the 5th of the township of Matchedash ; the second 
over lot 23 in the .4th con. of North Ori-Hia; and the third 
ovei lot 1, 4th con. of Matchêdash. The mortgages 
given for balance of purchase j^ioney.

JAI1 thè mortgages being in

con.

were

arrear on (he lhth of Decem- 
ber,^ 1888, Messrs. (Christie, Kerr & Co. arranged with the 
plaintiffs’ solicitors to give t 
ments that were in

liem four notes for the pay- 
t)n |the 15th of February, 

1889, two tif these notes having at that time been paid, 
undone of the notes having beefr-disfrongured, fir. Christie 
handed Messrs. Gordon & Sampson, the plaintiffs’solici
tors, a cheque for $267.50, which paid up in full the 
amount due on the mortgage over lot 23 in the 4th con. of

arrear.

North Oriffia, and demanded a discharg 
1'he plainyffs credited this payment on the mortgage over 
lot 23-in'the 4th con. of North Orillia, but refused to give 
a discharge, asserting that they liad a right to consolidate 
the mortgages that were in arrear on the other lots with 
the mortgage on this lot, and that Messrs. Christie, Kerr & 
Co. were not entitled to redeem or get a discharge of the 
mortgage over lot 23 in the 4th con. of North Orillia, 
until all the arrears were paid up on the othér lots. Messrs. 
Christie, Kerr & Co. having requested^ the plaintiffs to

e for the same.

[COMMON PLEAS DIVISION.]

The Scottish American Investment Company y. 

Tennant.

Mortgages—Right to consolidate.

\
V
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the note that had fallen due for a portion of 

• lots 2 and 3
Statement. again renew

the payment in arrear on the mortgage ovei
of Matehedash, and at the same timein the 5th con.

having again demanded a discharge of the mortgage 
lot 23 in the 4th eon. of North Orillia, the plaintiffs solic- 
itors wrote Messrs. Christie & Co. the following letter :

“ Toronto, 22nd February 1889.
Messrs. Christie, Kerr <1* Co.

Dear Sirs :
We now .enclose you 

$447.50 nml interest ,1,1= the. 14th last. Kimlly have same signed amt 
endorsed amt-return to,ns *d we «4# then send ynn the old note. We 
eannot discharge the mnitgige over lot23 in the 4th con of North Or,11,a 

have been paid up over lot 1, con. 4, Matehedash.

renewal for two months of your note, for

until the arrears

:j ' 9 Gordon & Sampson.

caredfthat tiro plaintiff!* solicitors intended to refer 

lot 2 and 3, con. 5, Matehedash, as at 
lot 1, con. 4.

It apn
to the arrears over 
that time there were no arrears over

Subsequently Messrs. Christie, Kerr & Co. became in
solvent, ami the defendant Tennant was appointed their

Fot 1,in theassignee. Ollier payments then" fell due
of Matehedash, so that both that mortgage and 

lots 2 anil 3 in the 5th con. of M-itche- 
dasrf were'considerably in arrear, and the plaintitis sought

over lot

4tlycon. 
9 _jjd^o /he iu over

^Consolidate these mortgages with the mortgage 
23 in the 4-tl, eon. of North Orillia, which the defendant 
James Tennant claimed had been paid off.

A motion was made by the plaintiffs to consolidate 
three mortgages, and for judgment on the pleadings and 
evidence taken before the special examiner, for the,amount 

and interest, and for the possession

» the

of the mortgages 
of the said lands.

February 8th, 1890,

Lockhart Gordon, for the plaintiffs. The assignee 
not stand in any better position than Messrs. Christie, Kerr 
& Co for he took the estate subject to all the equities that 
existed against Christie, Kerr & Co., at the time of their

.
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TITn .„Tl? m0,'tgaSe over lot 23, in the 4th con. 
ot North Orilha having at one time been in arrear and at 
the tune of the payment on the 1.5th of February, 1889 
ho mortgage over lots 2 and 3 in the 5<con. of Matche- 
,7 beV'S hlgely in arrear, Messrs. Christie, Kerr &•€£." 
had no more right to demand a ÿscharge of lot 23 in the 
4th con. ot North Orillia, than they would have a rivht 

,to commence an action for redemption of this lot without 
offering to pay the arrears due on the mortgage over the 
othei lots. The correspondence shoves that the-three 

tgages were to be treated as one, for in a letter written 
the 11th December, in which Messrs. Gordon & Samt 
acknowledge the receipt of the notes to cover the arreusts 

the mortgages they stipulate that if any note was unpaid 
at maturity, all the notes .might be handed back and pro
ceedings might be taken on all the mortgages for any over
due payments. By signing the renewal note and thereby 
procuring an extension of time for the arrears due on one 
of the others mortgages (which note Messrs. Gordon & 
Sampson returned in their letter of the 22ud February, in 
which they state that they would not discharge lot 23 in 
the 4th con. of North Orillia*, Messrs. Christie, Kerr & Co 
obtained the extension of time by consenting 
withholding the discharge until those 
and as the

Argument.

■-"H

to their
arrears were paid,

arrears have never been paid, the plaintiffs 
entitled now to proceed against this lot, 
others: Dominion Savings and Investment 
London

as well as the 
Society oj

V. hittridge, 23 Gr. «31; Brower v. Canadian 
Permanent Building Association,,,24 Gr. 509 ; Johnston v. 
Reid, 29 Or. 293 ; Ross v. Stevenson. 7 P. R. 126 ■ Merritt 
v Stephenson, 6 Gr. 567, 7 Gr. 22;' Griffith v'. Pound, 
Weekly Notes, 1889, p. 203.

Urqukart, for the defendant, . The evidence shews that
the defendant, having, made this payment of the 15th of 
February, 1889, specially on account of lot 23 in the 4th 

• of North Orillia, and tile plaintiffs' solicitors having 
applied the payment to pay in full the mortgage over that 

V 34—vol. xix. o.u.
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lot they cannot now argue that the mortgage had not been 

Cummins v. Fletcher, 14 Ch D. 699,712, decides
$77;Argument.
paid 
the 1that a mortgage not in arrear cannot be consolidated with 

a mortgage in arrear.
Lockhart Gordon, in reply, Cummins v. Fletcher,

The mortgage This distinguishable from the present 
overjot 23 ii^ the 4th 
been in arrear, an arrangement was 
December, that if any of the notes then given to cover the

of the mortgagee were unpaid, proceedings might V

of North Orillia having once 
made on the 11th of Th

gages
$1,95arrears

he taken on all the mortgages. When the mortgage was 
in arrear, no payment could subsequently be made on it if 
other mortgages were in arrear which would pay it up in 
full, and so deprive the plaintiffs of their right to consoli-

On
Messr 
a cliei 
intere 
on th< 
thereo 
which 
Sampt 
ticulai 
variou 
the m< 
for the 
mortgi 

The

availal 
unpaid 
assigne 
in the 
land c( 
he rede 

It is 
on the 
and acc 
ular m 
mortgaj 
dants i 
tenderei

February 22, 1890. MacMahoji, J.

The defendant Tennant is the assignee for the benefit of 
creditors of the estate and effects of the defendants Christie, 
Kerr & Co., under R S. 0. ch. 121, by virtue of an assign
ment bearing date the 4th of March, 1889.

the mortgagees, under and by virtue 
of a mortgage from the defendants Christie, Kerr & Co., 
bearing date the 15th day of December, 1885, of lots 2 
and 3 in the 5th con. of the township of Matchedash, for 
securing payment oi $3,100 and interest.

The plaintiffs are also the mortgagees under a certain 
other mortgage from Christie, Kerr & Co., dated the 22nd

of North Orillia,

The plaintiffs are

February, 188G, of lot 23 in the 4th 
ring payment of $750 and interest.

The plaintiffs are also the mortgagees by virtue of 
certain other mortgage frpm the said Christie, Kerr & Co., 
dated the 6th December, 1887, of lot No. 1 in the 4th 
of the township of Matchedash, for securing payment ot 

the sum of $800 and interest.
Under the terms of the mortgage of the 15th December, 

instalment of the principal money, amounting to

con

a
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;

r
Es
iB
i

*-
iS

r

-



IL.

en

th

ige

of

*ht

b if
in

oli-

b oj
itte,
ign-

rfcue
Co.,
its 2
for

XIX.] SCOTTISH AMERICAN INVESTMENT CO. V/TENNANT.

$7/o, fell due on the 10th December, 1888/which was not Judgment, 
paid : and it is alleged in the statement ofVlaim that by Ma^„„ 
the terms of the mortgage the whole balancée as prin

cipal money and the interest thereon, became due and 
payable.

ïhe sum of $400 was paid on account of the mortgage 
bearing date the 6th December, 1887.

The whole amount claimed to be due on the two mort
gages of loth December, 1885, and 6th December, 1887, is 
$1,950 principal, and for interest $241.86.

On the 15th February, 1889, Christie & Kerr gave to 
Messrs. Gordon & Sampson, the solicitors for the plaintiffs 
a cheque for $207.50, being the balance of principal and 
interest due on the mortgage of the 22nd February, 1886, 

the face of the cheque being written by the drawers’ 
thereof, “ Lot 23, 4th con. North Orillia, balance in full ’’ 
which cheque was endorsed by and paid to Gordon &
Sampson, And in their books under the head of that par
ticular mortgage, a number of credits are given, and the 
various items of interest and other charges in respect of 

were added to the account and credit given 
for the above cheque, and the account balanced 
mortgage.

The plaintiffs by their claim seek to consolidate the said 
three mortgages, so as to make the whole of the lands 
available for the payment of the amount now remaining 

paid for principal and interest, so that Tennant as the 
assignee of Christie, Kerr & Co., of the equity of redemption 
in the lands, should not be entitled to a discharge of the 
and covered by the mortgage of February, 1886, unless 

he redeemed the lands covered by the other mortgages 
It is contended by the defendants that the balance due 

on the mortgage of February, 1886, having been paid to m 
and accepted by the plaintiffs as applicable to that partic
ular mortgage, that as to the land mentioned in that 
mortgage, there is nothing to redeem. What the defen
dants in effect assert is, that the money having been 
tendered and accepted and applied in payment of that

267
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3 particular security, Christie, Kerr & Co.,could have tendered 
fcgage, and could require the plain-

judgment.

MacMahon,
wla discharge of that 

tiffs to execute the same.
At the time of the payment of the 3267.50, there 
instalment of principal and interest overdue on the 
fcgage of December, 1885, which still remains unpaid ; 

ami it is by reason of the default then existing in thjj^,—-- 
December, 1885, mortgage, that the plaintiffs now claim 
the right to consolidate the 1886 mortgage ; and the ques
tion is, whether such right to consolidate now exists, there 
being at the time the action was brought no default in the 
mortgage of February, 1386, the amount due on that 
mortgage having been paid and satisfied.

\n Mills v. Jennings, 18 Ch. D.639,the leading case on the \ 
question of consolidation, the Court of Appeal in its judg- V 

ment, at p. 616, states the rule as follows: “ The rule as 
to consolidation of mortgages in its simplest form is this, 
that where one person has vested in himself by way of 
mortgage two estates the property of the same mortgagor, 

of these cannot be redeemed without the other, and
were originally

gaJ.
vii
cal
am
of
dèi
to

a
till!

§

I
m

esti

this is so, whether the two mortgages 
granted to the same mortgagee or, having been originally 
vested in different persons, have by assignment become 

This was on the equitable11 Evested in the same person, 
principle that a Court of Equity would not assist a niort- 

of his estates unless he paid all 
different estate. The

if
thei 
forç
at p 
in n 
as t< 
B h

Equ
to d- 
time

gagor in getting back 
that was due, though secured 
mortgagor was coming into a Court ol Equity to obtain 

estate which at law be-

one

its assistance in getting back 
longed to the mortgagee, and it 
to allow him to get back
debt charged on it, and to leave the mortgagee 
an estate charged with a debt due by the mortgagor, which 
might be of larger amount than the value oi the estate.”

That case went to the House of Lords sub nomine Jen- 
ninejs v, Jordan, 6 App. Gas. 099; and Lord Chancellor 
Selborne, at p. 701), said : “Upon this, which was the princi
pal question in the cause,” (the right of the mortgagee to

held to be inequitable 
estate of more value than the 

with

In
had
of t)
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ces. A mortgagee, Judgment.
, ,. mortgnges under the saine mort- m ~TTT'

gage-, redeemable not by express contract, but only by J 
vu;tnc ot the right, which,-(i„ English j„risPrudé,/e) is 

.called equity of redemption,' may, within certain limits 

a n agmnst certain persons (entitled to redeem some or *ll'
of hem consid,date them, that is, treat them1,fs one and
decline to be redeemed as to any, unless he is redeemed as

269
olnlate);"! agree with the Lords Justi 

who holds several distinctlin-

the 
hid ;
tin

the
Mr. Urquhart for the defendants, relied 

mont of Cotton, L. J.,in Cummins 
0!)!), at p. 712, where he said 

-hi order to enable the mortgagee to bring an action 
and to consolidate, there must he two debts due, there 
must be two estates in respect of which- there is 
only an equitable right in the debtor to redeem or 
clam, them back and that cannot apply to a case where 
as iégards one of the securities, there has been no forfeiture 
at all, where the debt is not due, and where, as re-ards that
estate and that security— regains that

could not be tak

the ju.dg- 
v. Fletcher, 14 Ch. 1).

on

jiig-

,y of 
igor,

tally
•ally

id all 
The 

btain 
iv be- 
table 
n the

X

independent security—Steps 
as against the owner of the equity of 

redemption to bring him into Court and to call upon him 
to redeem or to he foreclosed.”

But in the present

, leiehue as to it the Court has nothing upon which it can

t‘n 7ns ■ ,r PUt b)' fameS' L J" ™ Cummins v. Fktoker, 
p. 70S : il a man does not want to redeem property A 

... respect of which he has made default he may be barred 
as to that. But if he does not require to redeem property 
’ ln.resPect of which he has made no default, he lias no 

occasion to come into the Court of Equity. The Court of " 
-qmty has nothing to iorcclose him of, and has no rioht 

bMlepnve him of ids legal rigid to redeem at the proper

In th|cnse of Griffith v. Pound, W. R. (1889) n »03 
had the pkintiHb alter giving notice demanding payment 

of the fflUoo due on the mortgage mentioned "L the

case as

and

te.”
/ni

ce II or 
rinci-
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the ]Judgment. notice, accepted the sum so demanded, their right to con- 

with the other mortgages overdue at the
So in

1887
MacMuhon, ^ was brought, would have been gone.

considering the acceptance of tljp amount , 
if a demand had

Th
.1.

Re
the case I am
due on the 1886 mortgage; is the same as

and the amount paid in compliance with thei1 been made
î demand.

The result is that the plaintiffs 
solidate in respect to the mortgages in. default at the 
time when the action is brought, to enforce the claim. : 
the mortgage of February, 1886, was not in default when 
this action was instituted, the right to consolidate could 
not exist as to that mortgage.

I dp not think the plaintiffs should be called upon to 
pay the defendants’ costs in respect of the point decided 
in favour of the latter as to the consolidation.

In re Watts, Smith v. Watts, 22 Ch: D. 5, at p. 13, 
Cotton, L. J„ says : “ All mortgagees, unless they misbehave 
themselves, have a right to their costs, and it cannot be 
said that when a mortgagee having such a point as this, 
(where a mortgagee brings in an account, and under a wrong 
impression of tile law, but bond fide and honestly makes a 
claim which he cannot support), requires it to be brought 
befori) the Judge personally, he is guilty of anything wrong.

rlirht to require that the matter should be decided 
by the Judge himself, and although he was unsuccess
ful, he ought not to have, been made to pay the costs of . 
going before the Judge and taking his opinion on such a 

point.”
I have examined the cases 

Investment Society of London v. Kittndge, S3 Or. 631. 
Brower v. Canadian Permanent Biuldi'ng Association,
Gr. 509; Johnston v. Reid, 29^r. 293 ; Ross V. Mg 
7 P R. 126 ; Merritt v. Stephenson, b Ur. ob7, / ur-

of them touch the

the nonly entitled to con-are
Th.

costs 
the It

As

!
iii

1
■ .

p He has a

tat..■m
of Dominion Savings and

II

cited duripg the, argument ; but none 
point required to be decided in this

There will be judgment for the plaintiffs for the imme
diate possession of the lands mentioned in the mortgage of

i
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lS87°th °f DeCember' 1885' and of the 6th of December,

The defendants to have — months in which to redeem 
Reference to Master to ascertain the a.nount due for 

principal and interest on the said two mortgages, and pay
ment directed after amount ascertained.

Judgment for the defendants as to lands mentioned in 
the mortgage of February, 1886.

The plaintiff is entitled to the general costs, except the 
costs occasioned by the opposition to the consolidation of 
the 1886 mortgage with the other mortgages.

TENNANT. 271
n- Judgment.
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*
[CHANÔEBY DIVISION.]

The London & Canadian Loan Atm 
Agency Company, et al. y

SSSSSSr
«-m-—*

and the conclusion of the trial herein.

notion brought by E. H. Duggan against the

f Duggan v.

)

Shaven

a

This was an
dcfencfints nAyed in the judgment for the recovery upon 
nftymeiit of theX^unt due by plaintiff, of certain shares 

/o/stoek, which had beae/ranslerred to two of the defend- 

7 ant9 " in trust,” as security for such payment, and which 
/ shares had been afterwards transferred by the plamtiH s 

transferees to others as security for other and larger 
amounts due by them than were clue by plaintiff to them. 

The following facts are taken from the judgment :
\ On 27th October, 1881, the plaintiff, being the owner of 

ICO shares of the stock of the Toronto House Building 
Association, procured a loan of $1,500 from the North 
British Canadian Investment Co.,and as security transfer! ed 
80 of these shares to the dclendants, W. B. Scarth and 
Hubert Cochran, who were the managers of the company. 
The transfer expressed upon its face that it was “in trust.

Statement.
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*° H'"ir Statement.
” ,marmS7 the, N“th British and Canadian Investment 
a “ente'1’ “ ““ °f st“kJokers and financial

On 20th February, 1882, the plaintiff embarked in 
somiy stock speculations, in the course of which he 
purchased through Messrs. Scarth & Cochran a lame 
quantity of Hudson’s Bay and North West Land So 
Stock upon margins, and he transferred to Messrs. Scarth
lek i i’f'heT f ri"7 the leIilaininS «O shares of his 

them a t ,°r0Dt0 Il0USe B“ilding Association to secure 
afa'nst ,058'n connection with Ids stock speculations

1 JT* ' 'T J tr8nsfer was '“«de to "Messrs. Scarth 
& M"»". Brokers of Toronto, in trust.”

« 2; rJ February 1882, they transferred 80 shares of 
h stock to “John L. Brodie, in trust Cashier,” and on

to John L B' J63' naTftnCd the re,"ai"in« 80 sh«res 
John L. lirod.e, Cashier in trust.” Mr. Brodie

mmlTt 1 !ta”danl Bank' and ‘h<» transfers 
m dc to him to secure advances made to Scarth 

Coe hi an by that bank.
On 23,,, j," y 188Si the). cha ed the ]oan

Standard Bank to the Merchants’ 
request the ICO shares 
“William

fir

a
I,tilt 
if ter

it to

t lie

&

■i the
Bank, and at their 

were transferred by Mr. Brodie to 
Cook, Manager, in trust,” Mr. Cook being at th 

tune manager of the Merchants’ Bank in Toronto 
name of the company in which these sin 
changed at this time from “
Association ” to “

'

hi ch 
tiffs

e
The {

1res were held was 
The Toronto House Building 

The Land Security Company.”
„ .. February, 1883, Scarth & Cochran paid off to 
jjiiVoo V B,nt|‘Sll|f Canadian Investme,,t Co. the loan of

1881 an 1 tl L Vy U,e Plaintiff October
1881, and the s ock appears to have been treated as part
oi the margin they held from the plaintiff, and was 
reassigned to him.
Hornet1’"1’ 1883; Scarth & Cochran arranged with the 
Home Savings & Loan Co., and with the Federal Bank for 

dVa„".Ce UP°n ‘he security of this stock; the Merchants’ 
Jo—vol. xix. o.a.
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ncl 45 of the shares .held by Mr. CookStatement. Bank was paid off, a .
for the Merchants' Bank were transferred at their request 
to “ The Home Savings & Loan Co, in trust, and,the 
remaining 115 shares to “ H. S/Straithy, Cashier, m trust. 
Each of these transfers was executed by Mr. Cochran as

attorney for Mr. Cook. .
On 2nd January, 1885, Mr. Strathy. for the purpose of 

convenience, transferred to Mr. J. 0. Buchanan manager 
Federal Bank in Toronto, the 115 shares theretofore 

held by him. This transfer is made by “ H. S. Strathy, 
cashier, in'trust," to - J. 0. Buchanan, manager, m trust 

On 2nd March, 1880, having in view a pending allotment 
of new stock in the Land Security Co., the Home Savings 
& Loan Co. transferred to “J. 0. Buchanan, manager, in 

of the 45 shares held by him. In

pie
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■ theof the

Bu.
bul

i
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trust,” one share 
February,  ̂188G, the Land Security Company made an 
allotment of new shares of the companymmongst their, then 
present shareholders, and at the i<uest of the plaintiff 
Cochran arranged with the holders of the si,arcs to take 
up the allotments and pay the call made upon them. In 
pursuance dfthis arrangement, the Home Savings & Loan 
Co accepted on 17th February, 1880, an allotment of 07 
new shares in respect of the 45 shares then held by them, 
and Mr. Buchanan, as manager, in trust, accepted an allot- 

shares in respect of the 115 shares then

i

■ adi:
allé

re Sea

refi
cl ai11
pi ai

ment of 172 new

On 17th December, 1886, at the request of Cochran, 
.-the Home Savings & Loan Co., by Robert Cochran, 
their attorney, transferred to “J. O. Buchanan, man
ager in trust," the, 44 old and 67 new shares then held 
by the transferovskhose debt was paid oft with money 
obtained from ,tlj Federal Bank. In February, 1887, a 
further allotmenfof new shares in the Land Security C • 

made, and J. 0. Buchanan, manager, in trust, 
allotment of 39» new shares in 

The calls

Co.
The
sliai
new

L
0 Sea'‘

this
first

received and accepted an
ect of the 160 old shares then held by him. 

upon the ndw stock in each ease were added by the holders 
of it to the debt of Cochran, for which the shares were

thei
rcd(§ respI tin'
befc
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pledged. The federal Bank now held the 160 old shaves Statement, 

and 638 new shares in the Land Security Co., all in the 
of “ J. 0. Buchanan, manager, in trust.”

On September 7th, 1887, Cochran paid off the debt for 
which the stock was held by the Federal Bank, and 
obtained from Mr. Buchanan a power of attorney to trans
fer the stock generally. On the same day he negotiated 
and obtained an .advance of $14,300 from the defendants, 
the London & Canadian Loan & Agency Co., Limited, and 
to secure the advance he executed as attorney for “ J. 0. 
Buchanan, manager, in trust,” a transfer to “ James Turn- 
hull, in trust,” of the ICO shares old and 638 shares new) 
stock, Mr. Turnbull being the manager of the London &

( Canadian Loan & Agency Co.
Shortly before the commencement of this action the 

plaintiff tendered to the defendants, the London & Can
adian Loan & Agency Co., Limited, 
alleged by him to be

...

f

it
Is

;n '•il
of $7,500, 

sufficient to cover all that 
Searth & Cochran could claim from him, and demanded 
that the stock should be ^transferred to him. They 
refused, lyowever, to recognizji him in the matter, and 
claimed to hold the stoc

ff,

a sumke
In

67
for the full amount ad- 

Cochran wrote to the
m,

vanned by them to Cochran, 
plaintiff that he was unable to

ut-
procure a return of the 

stock upon payment of Duggan’s debt, and the stock was 
thereupon sold by the London & Canadian Loan &‘Agency 
Co. to realize the amount of their claim against Cochran. 
The sale toolj. place on 9th January, 1888. The 160 
shares of old stock realized $9,670, and the 638 shares of

fin,

eld
stock, $7,711.83—in all, $17,381.83.

, UuSSan was aware from the beginning that Messrs.
0 Searth & Cochran were raising money upon his stock ; 

this was certainly called to his attention in 1886, when the 
first allotment of new stock was made, but he was assured 
then by Cochran that his stock was intact and could be 
redeemed upon payment of thejujiount due by the plain- 
tit! to Cochran. He was 
before his tender to thelond

ney
l a
Co.
ist,”
s in
;alls
ilers
vere y majle aware immediately 

Canadian that it was
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(amount in excess of what he owed the 
stocks inpledged for an

broker upon it. Long before this time all tfce 
which the plaintiff had been speculating had been disposed _ 
of and the balance due Cochran by him represented the 
losses upon the speculations and the advances made to take 
up the new stock in the Land Security Cm Messrs. 
Scarth & Cochran had dissolved partnership m IS oveinber 
1884 and the business was continued by the defendant 
Cochran alone. At the time of the dissolution some 
$4 100 appears to have been due the firm from the plaintiff, 
anil his stock was pledged f or a sum considerably larger.

IStatement.
1 h

ti

ii
Cli ii
cl
of
di___tried at, the Winter1 Assizes, held in

the 4th and 8th days of March, 1800, before
The action was 

Toronto upon 
Street, J.

McCarthy, Q C., and Woks, Q.C., foriplaintitt. 

Arnoldi, Q.C., for the Company.
«ms* Q.C;, for defen'daut Turnbull. 
Ritchie, Q.C., lor defendant Scarth.

al
In
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r
March 20th, 1890. Street, J.

This action is brought against the London & Cnnadt^ 
Loan & Agency Co., Limited, James Turnbull, William B. 
Scarth and Robert Cochran, claiming an account horn the 
defendants of the full value of the shares and discovery ot 
their dealings with them,-and a declaration that the 
defendants, the London & (Canadian Loan & Agency o 
Limited, and Turnbull could only lawfully hold the stoc 
for the amount due by the plaintiff to Scarth & Cochran.

It appears sufficiently plain from the facts that wealth 
& Cochran never hold these shares as security for any 
greater sum than that which was due to them from time 
to time by the plaintiff, and that as between them and the 
plaintiff, "their duty was to return, or procure the return to 
the plaintiff d the shares upon his paying the amount due 

This, however, they were unable to do, as Mr.

; hi
th
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Cochran informed the plaintiff in his 
December, 1887, because the stock was pledged for a sum 
largely'exceeding the plaintiff's debt to them, and they 
wefe unable to raise the difference, and I think, looking at 
that letter, that a tender to Cochran would have been 
useless formality.

T% question of the plaintiff’s right to follow the 
into the hands of the London & Canadian Loan & Agency 
Co. apd their manager, Mr. Turnbull, is, no doubt, a highly 
important one, but the .principles upon which the right is 
claimed are familiar ones, and their application to the facts 
oi the present case does not appear attended with special 
difficult,^. The shares in question are by statute transfer
able upon the books of the company in which they r : 
held. They are, however, within the rule which applies to 

V “hares as well as to ordinary goods and chattels that a 
1 transferee acquires no better title than that of his trans

feror, unless the true owner have in some way estopped 
himself from' setting up his title as against the transferee. 

See remarks of Cotton, L. J., in Williams v. Colonial Hank 
38 Ch. D., at p. 399.

Duggan was the true owner of the shares in question, 
and was undoubtedly entitled to obtain them as between 
himself and Messrs. Scarth & Cochran upon paypient of 
their advances; His right to obtain them from the 
ferees, the London & Canadian Co., is disputed 
several grounds, which it is necessary to examine.

It is said, in the first place, that the-first 80 shar 
transferred by Duggan to William B. Scarth and Robert 
Cochran individually, and that they have made no transfer 
in their individual names; that as to these 80 shares the 
plaintiff cannot recover, because they must be taken to be 
still standing in the names of the original transferees, A 
transfer was, however, executed during the continuance of 
the partnership in the name of the firm of 100 shares 
which Mr. Cochran says were tile shares of the plaintiff, 
to the manager of the Merchant’s Bank, and I am bound 
to assume upon the pleadings and the facts disclosed that

277

letter of 9th Judgment. 
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Judgment, this transfer was made with the authority of both partners,

■=>
the shares transferred by the. Federal Bank manager to 
Mr Turnbull were the shaAs of the plaintiff, because m 
the'course of their journey through various holders between 
the*first transfer by the plaintiff to South & Cochran and 
their final arrival in the hands of the*London & Canadian 
Co they had passed through the hands of persons who 
held large numbers of other abates, in the same company 
which were in no way distinguishable from those m 
question; and that it would be unjust to impute to the 
London & Canadian Co. notice of the plaintiffs rights 
when those rights had become confused with the rights of.

T
B
m

C;
til
pc
tn

A.

A.

■ i- :i other holders.
A.that these shares were in no wayNOW it is quite true

ear-marked or distinguished from other similar shares 
in the same company. They were not identified by 
numbers or otherwise, and it is, therefore, alike impossible 

■ and unnecessary that the plaintiff should shew that the 
shares which came to the hands of Mr Turnbull were the 
identical shares which he had transferred to Messrs. South 

It is sufficient for him to shew, as he has& Cochran.
done, that the shares have been dealt with by the various 
intermediate holders as being those shares, in order to 
entitle him to assert as against the last transferee Ins 
ownership in them : Lewin on Trusts, Bl. ed., p. 1093 (star 
pane .894); Fennell v. Difell, 4 D. M. & G. 372; Inrc. 
Ilallett's Estate, Kuaichhull v. llallett, 13 Ch. D. G9G, atp.

(
1

if 1
Bin

lî
i

Granting, however, for the moment, that the 
Canadian Co. might liave had some difficulty in tracing those
shares hack through the various holders to the true owner, 
the plaintiff they have left unanswered the further objection 
that they did not attempt to do so. They held the shares
under a transfer expressed on its face to be from ■
Buchanan, manager, in trust,” executed by Cochran as attor- 

pted by Mr. Turnbull, their manager,

1 i London & the

fact
4

Buc 

\ forney for him, and
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and they were lending monejN upon the shares to Cochran. Judgment. 
Ihey must at least be taken to have known that Mr.
Buchanan held the shares as trustee. Here was plain 
notice that the transferor, Mr. Buchanan, was not the 
owner of them, and everything to put the London &
Canadian Co. upon enquiry as to who was the owner, but 
they abstained from a single word of enquiry upon the 
point. Mr. Turnbull, their manager, who negotiated the 
transaction, was asked at the trial :

Q. As a fact, you did not know whg.tr the trust was ?
A. I did not know what the trust was. ^

Q. You did not inquire of Mr. Cochran how he held ?
A. I did not. 1 think it would have been an impertinence 
if I had.

Q. Then you did not inquire into the title at all ?
A. Beyond the fact that we got it.

t.
Street, J.t

9jO

n

d

10

y
in
îe
ts
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Q. Now, if you had noticed that this stock had^een 
assigned in trust, that the gentleman who purpovfcgii'to 
assign it to you described himself

jle
he as holding it in tru.1^

would not you have felt bound to make enquiries 
what that trust was

he as to
? A. I thought I knew what the•th

trust was.
Q. Answer the question ? A. No.”
Ihe witness afterwards explained in re-examination that 

if lie had noticed that the stock stood in the name of Mr. 
Buchanan, “ in trust,” that circumstance would have made 
no difference in his action, because he would have under
stood that to mean in trust for the Federal Bank.

Being put upon enquiry by the form of the transfer to 
them, the London & Canadian Co. must be taken upon all 

and authority to be chargeable with notice of the 
facts which existed, and which I

to
his ;

re

ii &

reason
am bound to assume they 

would have learned, had they made enquiry either of Mr. 
Buchanan or Mr. Cochran : Jones v. Smith, 1 Ha. at p. 55 ; 
Jones v. Williams, 24 Beav., at p. 62. They would have 
been told by the former gentleman that he held the shares 

\ fov fclie Federal Bank as security for an advance made to

ion

. 0.

ger,

i
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Cochran, which had just been, paid off; they would, 1 
must assume, have ascertained from Mr. Cochran that the 
shares had been pledged to Scarth and himself as security 
for advances made to Duggan, and that Duggan was the

XIXTHE ONTARIO REPORTS.280
rJJudgment. 

Street,J.
dial

hel( 
by 1owner'of them, subject to the payment of some $7,000 or 

$7,500. Apart, therefore, from the supposed difficulty of 
tracing the shares back to the plaintiff the London & 
Canadian Co. seem clearly chargeable with notice of the 
plaintiffs rights in regard to the shares which 
ferreil to them.

The London & Canadian Co. further contended, upon the 
argument, that they were entitled to be treated as assignees 
of "the debt for which the Federal Bank held the shares. 
This position is not raised upon the pleadings, 
attention directed to it at the trial. The pleadings treat 
the advance as having been made directly to Cochran, and 
do not set up the rights of tjiy Federal Bank as a bar. 
The evidence at the trial does not connect the money of 
these defendants with the payment of the debt of the 
Federal Blink beyond the fact that the advance to Cochran 

made apparently on the same day that he paid the 
debt to the Federal Bank. It would rather appear that 
the Bank was paid before the Loan Co. actually made any 
advance. It may, perhaps, be well, however, now to con
sider the grounds upon which the argument rests.

On llth April, 1883, Scarth & Cochran borrowed from 
the Federal Bank $13,450 upon the security of the plain
tiff’s stock and other stocks belonging to their customers. 
At this time the plaintiff owed them some $15,000 for the 
purchase money of the speculative stocks which they had 
purchased for him. Against this they or their English 
agents held these stocks, and in addition Scartji & Cochran
held the 1G0 shares of Land Security Co. stock and other 
stocks as a margin. At the end of 1885 all the speculative 
stocks had been sold and the proceeds placed to plaintiffs 
crédit by Cochran leaving a balance due by plaintiff of 
between $3,000 and $1,000, and there was. due the Federal 
Bank by Cochran some 
plaintiff’s stock.
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'

The contention of the defendants, the London & Cana- Judgment, 
dian Co., is that Scarth & Cochran must he taken to street, J 
have had from Duggan authority to pledge the stock 
held as margin to the extent of the balance due them 
hv him, and that therefore they had his authority to pledge 
the stock to the Federal Bank for the full 
which they did pledge it; that the pledge to the Federal

1

if

if amount for
&

lawfully made with Duggan's authority for the 
full amount of $13,450 in the first.plaee, and that although 
Scarth & Cochran should have applied the proceeds °of 
the sales of the speculative stocks in reducing this debt 
the right ol the Bank to hold the stocks for the whole debt 

not affected by Scarth & Cochran’s failure tb»do so- 
that the Bank had, therefore, always the right to hold a 
lien on the stock against the plaintiff fur the amount due 
them, which, as above stated, was reduced in 1885 to 
88,300, but was afterwards increased by tlie amount they 
advanced to take up the new stock, and that the defend
ants, as eqiVitabl

id

of
he ignecs of "the rights of the Bank, are 

entitled to hold the stock for this $8,300, and for the later 
advances upon the new stock less any payments since 
made by Cochran to the Bank in reduction of the amount. 
No application was made to amend the pleadings, and ] 
think it \fas too late after the evidence had all been taken 
to raise such a question, putting, as it does, the case of the 
Loan Co.

he
'

ny

upon such an entirely new basis, unless the 
evidence shewed the strongest and firmest foundation for 
it. To come to a decision upon it I should have to go into 
the whole account between the Federal Bank and Scarth 
& Cochran, and to ascertain whether the Federal 
were chargeable with notice from time to time of the 
plaintiff’s rights. I must, therefore, refuse to give effect to 
this contention.

he
ad Hank
ish

I can find no evidence upon which I can hold that, the 
plaintiff has estopped himself from claiming his rights. In 
Ills transfers to Scarth & Couhl-An he tuansferred’to them 
“in trust'” thus giving notice to all subsequent'transferees 
from them that their 'interest was not an absolute one 

36—voi. xix. o.it
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TiBank of Montreal v. Sweeny, 12 App. Cas. 617 ; Muir v. 
StoT.1 Garter, 16 S.C.R. 473, He is not shewn to have been aware 

until immediately before he gave notice to the defendants, 
the Loan Co., that his stock had been improperly dealt 

either of them, and the

. Judgment.
to a

: with by Scarth & Cochran, or 
mere fact that he knew they had pledged it, when coupled 
with Cflchran’s statement to him that it was intact, was 
not one which required action on his part.

On the part of Sea/th.it was urged that he.should not 
be held liable for tfe acts done by Cochran alter tile ^ 
dissolution of the partnership; that the loan effected upon 
this stock whilst he was a partner with Cochran was no 
ureater than was justified by the state of the account 
between the plaintiff and his firm, and that with regard to 
the new stock, at all events, he is not in any way answer-

1.a
»

Dévolu

able for it.
Scarth &

their duty was to restore them to the plaintiff upon pay- 
ment of their lien. Scarth had nothing to do with the

trustee of it; his liability must,

An elei
Cochran became trustees of the 160 shares, and

;
Thi 

Rule ]

under

stock, and was never a 
therefore, be limited to the value of the 160 shares of old 
stock,and against this lie is entitled to credit for so much 
of the balance due by Duggan now remaining as represents 
the balance of the debt due by him to Scarth & Cochran 
as a firm at the time of their dissolution.

The plaintiff is entitled, therefore, to recover from all the 
defendants, including Scarth, the value of the 160 shares,less 
this balance of Scarth & Cochran’s claim as a firm against 
Duggan ; and, in addition, to recover from the defendants, 
other than Scarth, the value of the 638 new- shares, less 
the balance due by the plaintiff to Cochran upon 
dealings subsequent to the dissolution of the firm of Scarth 
& Cochran. The value of the shares in each case is to be 
taken at their highest market value between tile date ot 

Co. and the 8th March,

a

The 
SUN, J.

Mch
J. H

the The

April, i

On c 
died int 
and one 
wise be.

the plaintiff’s tender to the Loan
1890, which was the day upon which the trial was eoi.- 
eluded: liante of Montgomery v. Reese, 26 Penn. St. Rep- 
143, and cases there cited.
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• There should be a reference as agreed on by the parties Judgment.

to ascertam the value of the shares and to take the ------;
necessary accounts, and the plaintiffs should have their costs ' 
against all the defendants.

)L. RE INGOLSBY. 283
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This was anlist, R , , nor r .?pHcati0n in Chambera ™’der Consolidated sta 
Kule 1000 for the opinion of the Court as to the validity 
of an election made in a will by the widow of an intestate 
under the “ Devolution of Estates Act.”

The matter came 
son, J.

McKechnie, for the executor of the deceased widow.
J. Hoslcin, Q.C., for the infants.

sufficiently stated in the judgment.

April, 29, 1890. Robertson, J. :—

temetit.old
uch

:jmbs

up on March 17,1890, before Robert-
the

less
the The facts are S

arth 
o he

On or about 15th June, A D. 1889, Bernard Ingolsby 
died intestate, having left him surviving his widow; Bridget, 
and one or more infant children, and seized in fee 
wise beneficially entitled to certain lands in the

Re})
or other- 

count}^ of
£ " *
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Peel. " Afterwards, on or about the 31st day of August, in 
Robertaim T the same year, the widow also departed this life, having 

first'made and published, her last will and-testament, bear
ing date the 28th day of August, 1889, the said will having 
been duly executed according to law.

Up to this date the widow had not elected to take her 
. interest, under, section <4 of " The Devolution of Estates 

Act,” (R. S. O. eh, 108) in her husband’s undisposed of real 
estate, in lieu ofedower, but in her said will is the following 
paragraph ; “ Jf elect to take a distributive share of my 

; deceased husband’s real estate lit lieu of dower therein.”
of administration to the estate of Bernard 

Ingolshy have, been granted by the proper Surrogate Court 
to Thomas Ingolshy, a bi-other of the intestate, since the 
decease "of the widow—and probate lias also been granted to 
the executor named in the will of the testatrix, the widow.

The question non- is whether the election expressed in 
and by the will of the widow, is a good election, under the 
said 4th section of “ The Devolution of Estates Act,” sub-

284
te:Judgment.
in
Wi
CO
dll

till

tie! fit;

In;

Letters

sec. 2.
The 26th section of “ The Wills Act of Ontario,” declares 

that “ Every will shall be construed, with reference 
reiil and personal estate comprised in it, to speak and to 
take effect, as if it had been executed immediately before the 
death of the testator, unless a contrary intention appears 
by the will.”
' This will contains not only a devise and bequest, 

but also a declaration ; the foimer is in relation to rail 
and personal estate of which the testatrix died seized, 
in regard to which it is clear, that the will must he construed 
to speak as if it had been executed Immediately before the 
death. As regards the declaration however, I am of opin
ion that it must be held to have taken effect and to have 
become operative, immediately upon the execution.

There is no doubt that for some purposes the date of the 
will can be looked to for the purpose of ascertaining, for 
instance,"the intention of the testatrix ; and that being the 
case, it is clear that three days before the death of the

f
to them
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testatrix, she intended to elect to take a distributive share Judgment. 
In the real estate of her deceased husband, and as the will Rokrt^H, J. 
was duly executed as a will, it follows that it must he 
construed ns an instrument within the said fourth section, 
duly executed according to the requirements of that section,

I am therefore of opinion that the election thus made by 
the widowstates

owing

•^as a good election, and that she became enti- 
tied under the " Devolution of Estates Act,” to all the bene
fits arising thereunder.

Costs of all parties to be paid out of the estate of Bridget 
Ingolsby. , *in.”

irnard 
Court 
ce the 
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vidow.
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[QUEEN’S BENCH DIVISION.] 

Stretton v. Holmes et al.
th

g'

Negligence—Mistake in compounding medicine—Physician—Druggist— Coats.

A physician wrote a prescription for the plaintiff and directed that it 
hould be charged to Him by the druggist who compounded it, which 

done. His fee, including the charge for making up the prescrip- 
was paid by the plaintiff. - The druggist’s clerk by mistake put 

eid in the mixture, and the plaintiff in consequence suffered

lei

- in.I prussic a

Held, that the druggist was liable to the plaintiff for negligence, but the 
physician was not.

Under the circumstances of the case no costs were awarded to or against 
r of the parties.

(2:

I
I th<

da

1 This was an action for damages for negligence, tried 
before Rose, J., and a jury at Goderich, on the 25th

Statement.

DeOctober, 1889.
The defendant Thomas G. Holmes was a physician, and 

the defendant George A. Headman was a druggist. The 
plaintif! being ill, her husband went for the defendant 
Dr. Holmes, who came and prescribed for her. One 
of the ingredients was hydrochloric acid/ The husband 

took the prescription to the defendant Headman’s drug 
store. On it was written “ Charge to T. G. H.,” by which 

meant that the druggist should charge th^ mixture to

-
W

in
Th

■
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Th
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(

the doctor, which was done. The doctor charged his fee 
and was paid by the husband. This fee included the 
charge for the mixture.

In compounding the mixture the druggist’s clerk by 
mistake put in hydrocyanic (prussic) acid instead of hydro
chloric acid. The husband administered a dose to the 
plaintiff, who suffered somewhat severely from either 
fright or the effects of the poison.

The action was brought against both the doctor and the 
druggist. The charge in the statement of claim was “that 
the defendants in giving and preparing said prescription 
and in compounding ^aid poisonous, deleterious, and noxious 
mixture for the plaintiff, and in administering the same 
or causing the same to be administered to the plaintiff, did
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reasonable and proper care, and the plaintiffSUtement. 
further charges and the fact is that in their treatment of 
the plaintiff in tins particular matter the defendants were 
and skill °SS ne”l,Sence and want of professional care

VOL.
287

not exercise

Costs.
The only questions which it was thought necessary to 

leave to the jury were: (1st) whether the plaintiff suffered 
ry./''0m the administration of the hydrocyanic acid;

(2nf "'hetJher or "ot ‘he effect was merely temporary; 
and (3rd) as to damages.

The jury found that the plaintiff did suffer injury ; that
daeml5 ar*100erely teraP°rary: ^ th*

liât it 
which

iffered 

it the

gainst

tried
25th is ™ r— - »• ■>»

There should be judg- 
w; i * xr it « ^ refer to Thomas v.V^ter, N. Y. Court of Appeals, July, 1882, reported 

m Bigelow s Leading Cases on the Law of Torts, p. «02. 
The defendant Holmes is liable for breach 
Ine plaintiff paid him for medicine, 
receive good medicine.

Q G, for the defendants, referred to Lonameid 
vMolliday « Ex. 761; Gladwell v. Steggall, 8 Scott 00- 5 
Bing. N. c. 733 ; Butler v. Hunter, 7 H. k N 826 
v. North Grey R. W. Co., 35 U. G. R 475 • "
Dwell, 28 G P. 269 ; Bower 
Murpltey v. Curalli, 3 H. & C.
11 Q. B. B. 503, 507.

A. M. Taylor, for the plaintiff, 
ment against both défendants.

, and 
The 

idant 
One 

iband 
drug

is fee 
1 the

of contract, 
and was entitled to

; Oillson 
Wlteelhouse v. 

V. Peate, 1 Q. B. U. 321 ; 
462; Heaven v. Pender,

■k by

3 the 
either

APrUabove)890' R0SE‘ J': ~ (Aft°r statinS the facts

It is clear that the defendant Holmes was not guilty of
2 2h‘ge7 ™ g'.V:nS or Paring the prescription, and 

nothing to do with the preparation or administration of 
the mixture, nor was any negligence in treatment shewn.

asid the 
“ that 
iption 
)xious 
same 

tf, did
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The druggist personally was not guilty of any negh- 

Vi, clerk's-and had nothing to do 
viption, administering the medicine, 

there joint

tlJudgment.
Rohk, J. genre—the error was

with preparing tlie pr 
or tlie subsequent treatment.

P1

olIn no sense was
sinegligence.

1 do not see how the plaintif! can 

defendant Holmes for negligence.
His prescription was properly prepared 
ids was with .lue cave. He was no more guilty of g - 
gence than if he hml gone to the drug store and 
for the plaintiti a Lottie of any prepared mixture which to 

all appearance was properly prepared. See Longraeld v 
Holliday, 6 Ex. 761, referred to in Heaven v. Pende,, 1

Q ^t'V'think it is clear that the defendant Head

man is liable. The case of George a,id mje v. Shmngton 
L R 5 Ex. 1, is directly in point. Here, ns the. e, the per- 

for whom the mixture was required was known-lm 
the prescription had written upon its face “Mrs. Join, 

Strett0>'i- That case also is referred to in lMien .

succeed against the 
He was guilty of none, 

and every act of

ao

be

P'

fo
an

f sons
Pender.

See also Pippin v. Sheppard,\\ Price 400, 
v. Steggall, 8 Scott CO ; 5 Bing. N. C. Î33, referred to m

LO‘igmtid2 SSe plaintiff'is elite, to enter judg
ment against the defendant Headman for the «00, and 
the action must be dismissed as against the defendant

H1™ to costs, I do not feel inclined to certify to entitle the 

On the finding of the jury tlie 

excessive and open to

Ght dwellan

il Tlie res

plaintiff to full costs.
plaintiff made a claim which was
observation. She may have honestly believed tlmt all lie 
suffered or thought she suffered, was from taking the 
mixture in question, hut the jury’s finding is substantially a 

finding that the effect of the poison was merely temporary

and passed away in a few hours, . .. ,
matter of law the druggist is liable, it is for 

claim of $10,000 was so excessive
While as a 
personal act, and a ano
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g'i- that the award of $100 is a substantial failure on the Judgment, 

plaintiff’s part.
Mr. Garrotv said that his clients were willing, in the event 

ofeitherbeingfound liable,to have judgment entered against 
such defendant without costs rather than to have judgment 
against one with costs, anti in favour of the other with 
costs. And as, if I do lioirtiertify, there would in one event 
be the further complication of setting off coats, I think 
perhaps the fairest course will be to act on Mr. Garrow’s 
suggestion and direct judgment to be entered for plaintiff 
for $100 without costs against the defendant Deadman, 
and for the defendant Holmes dismissing the action with- 
out costs.

) do 
:ine, Rose, J.

the

ct of 
egli- 
ased 
ch to 
d v.
r, 11

)ead- 
(jton, 
pev- 

—for 
John 
en v.

dwell 
to in

\judg- 
), and 
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le the

ien to 
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, is for 
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[QUEEN’S BENCH DIVISION.]

OiffliPNS v. McDonald et al.

i
I M.A farmer mortgaged j(is farm to secure a debt due by him to the mort

gagee and a small sum advanced at the time the mortgage was made. 
He knew at the time lie made the mortgage that lie was unable to pay 
his debts in full, and tb<tV he was giving the mortgagee a preference 
over his other creditors. The practical effect was that the mortgagee^ 
was paid in full and that the rest of the creditors received nothing: 
The mortgagee, however, was not aware at the time he took the mott- 
gage that the mortgagor was in insolvent circumstances. >

Htld, following John.ton v. Hope, 17 A. R. 10, that the mortgage was not 
void against creditors, under sec. 2 of R. S. 0. ch. 124.

is not 
Thert 
of hi 
rnortg 
O. R. 
Burt- 
A. R.

.

This was an action tried before Street, J., without 
jury, at the Goderich Assizes, on April 1,1800.

The plaintiff was the assignee under R. S. O. ch. 124 of 
an assignment for the

MaStatement
eor H 
and tl

Andrew Morrison, a farmer, under 
benefit of creditors dated December 12, 1889, and the 
action was brought by him to set aside as a preference a 

rtgage for $600 made by Andrew Morrison to the defen- 
ant McDonald, on November 9, 1889, upon the farm of the 
mortgagor. The mortgage had been assigned before action 
by McDonald to the defendant Hefternan, and the plaintiff 
at the trial asked leave to claim from McDonald the pro
ceeds of the sale of the mortgage in case it should be held 
tn be a sale which could not be impeached.

10; L
O. R.
at all 
withoi 
him : 
Davis 
108; i 
L. T. N 
is en til 
money 
Balcer, 
politun 
11 P. f

1
The case was argued at the conclusion of the evidence.
Garrow, Q.C., for the plaintiff. The recent case of 

Johnson v. Hope, 17 A. R. 10, does not apply to 
like this, where a mortgage is given to a creditor, but only 
to the case of an advance by a lender upon the security of 
a mortgage. This «clearly a fraudulent preference: River 
Stave Co°v. Sill, 12 O. R. 657 ; Molson’s Bank v. Halter, 

' 16 A. R. 323 ; Rae v. McDonald, 13 O. R. 352. As to the

a case

May 1,

At t: 
owned i
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position of Heffernan, Elliott 
and Totten

v. McConnell, 21 Gr. 276, Argument

? æj?<gzr£gages, 4th ed, p. 6o9; Parker v. Clarke, 30 Beav. 54- 
Ugilvie v. Jeaffreson, 2 Giff. 353t 
from George v. Milbanlee, 9 Ves. 190.

il/. C. Cameron, for the defendant McDonald 
is not a proper party, having parted with the 
-I here can be no

/Ve
to be distinguished?.

’ pa,y

My client
. , mortgage,

nf K • JUd1gment ft=amsfc him except upon terras 
Of his being restored to his rights. But at any rate the 
mortgage is not void against him : Roe v. McDonald, 13
Burton T ^ ***»*• 15 A' R 21C- remarks of
Bukton, J. a, at pp. 222 et seq.; Johnson 
A. R. 10.

)

v. Hope, 17

Mahee for the defendant Heffernan. Neither McDonald 
nor Heffcnan had notice of the insolvency of Morrison, 
and the mortgage is not void : Johnson v. Hope, 17 A R

" Y0Un9’ Î? °; R 10*l A*"» v. McAaji.'lO 
O. R 167, Zamcey v. Merchants Bank, ib. 169. Heffernan 
at all events, ,s a purchaser of the mortgage for value 

ithout notice, and the mortgage is not void as against 
him : R. S. 0 . ch 102, sec. 32 ; Wright v. /<F, 8 O. R. 88; 
Dams v. Hawke,* Gr. *94; Judd v. 6,,m. 45 L. J. Ch.

L T N S 12-' Trfi V Jran^-fflo v- ramptin, 35 is'enlili 1 1 ,-7 be m°rtgage 18 declared void, Heffernan
entitled to rehefover against McDonald &r the mortuane 

money and costs between solicitor and client : PoweUr 
Baker, 13 O. P. 194 ; Real Estate Investment Co. 

politan Building Society, 3 0. R. 476; Hutton 
11 P. R. 302.

:

at a

4 of
r the

the
ice a 
afen- 
f the 
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I

held
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lence.

only 
ity of 
River 
alter, 
io the

May 1,1890. Street, J.
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The farm in question, the extreme cash value of
which certainly did,not exceed ..........................$c50° oa

Subject to a mortgage for $5000 and interest .. j>150 00

292
til!

Judgment.
up

Street, J.

$1350 00 
, 550 00Chattel property worth about

of$1900 00
toLess the value of his wife’s dower in the land. 

And he owed debts to the amount of about ... to 1. 4,100 00

$2200 00 otliLeaving a clear deficiency of
I arrive at the amount of the debts by taking their 

amount at the time of the assignment, viz. : $2960, besides 
the debt of $571.50 to McDonald, and adding to this the 
debts which Morrison swore he paid off before the assign
ment out of the proceeds of the $550 worth ot chattel 
property, between the making of the mortgage and the

date of the assignment. . ’ ,
The mortgage was given to secure a debt of $571.oO due 

by- the mortgagor to the mortgagee, and the sum of $28.o0 
advanced at the time the mortgage was made.

from the evidence of the mortgagor that he

the
17
the

prêt
unie

ovei
pres
cost:

It is clear
. when he made the mortgage that he was unable to 

pay his debts in full, and the circumstances are such that 
he cannot have been ignorant of the fact that by making 
the mortgage he was giving McDonald a preference 

his other creditors.
It is equally clear that the necessary effect of the making 

of the mortgage has been to give to this creditor McDonald 
a preference over the other creditors of the mortgagor ; the 
assignee has only the equity of redemption in the land 
subject to the two mortgages-an asset which is not worth 
more than $750—with which to pay debts amounting to 
$2960 The practical effect will be that McDonald »i 
probably be paid in fill, and that the rest of the creditors 

will receive nothing.
There is, however, upon 

that McDonald was aware at the time he took the mortgage

*2.

corpoi 
at a ti 
debts 
defeat

the evMence nothing to shew

f.

E
|P

EE
v"

"
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that Morrison was in insolvent circumstances ; his credit Judgment, 
up to this time l)ad been perfectly good ; and McDonald 
swears that lie wa

0 00 
i0 00 Street, J. Vnot aware of his circumstances, and had 

whatever to doubt his solvency.
Under these circumstances, were I to follow the view 

winch I confess I have hitherto entertained of the-moaning 
of sec. 2 of ch. 124-, R. S. 0.,* 1 should hold the mo.W^L 
to be void as being a transfer having the effect of giviiw 
to McDonald a preference over the other creditors of the 
mortgagor. I conceive, however, that I am bound to decide 
otherwise by reason of the construction placed upon this 
and the 3rd sec. of the Act by the unanimous judgment of 
the Court of Appeal in the late case of Johnson v. Hope 
17 A. R. 10. I might without difficulty distinguish between 
the facts in that case and those in the present case, but the
principle is too broadly and clearly laid down to justify
me m treating it as being inapplicable to the facts of the 
present case; that principle being, as 1 understand it, that 
unless notice of the insolvency of the transferor is brought 
home to the transferee, the transfer is not avoided even 
though its effect may be to give one creditor a preference 
over the others. I have no course open, therefore, in the 
present case but to order that the action be dismissed with 
costs.

no reason
10 00 
>0 00

)0 00

)0 00

DO 00 
their 

esides 
iis the 
ssign- 
hattel 
id the

)0 due 
$28.50

hat he 
able to 
ih that 
naking 
•e over

naking 
Donald 
or; the 
le land 
b worth 
iting to 
aid will 
reditors

* 2. Every gift, conveyance, assignment, or transfer, delivery over or 
paymevt of good, chattels, or effects, or of bill,, bonds, notes, securities, 

shares, dividends, premiums, or bonus in any bank, company or 
corporation, or of any other property, real or personal, made by a person 
at a Urne when he ,s m insolvent circnmstanees, or is unable to pay his 

bts m fnii, or know, that he is on the eve of insolvency, with intent to
tm ’’ 7’ °r FCJ “ US ‘•■raditora' " to Si- to any one or mom of
t, maprefemnee over hi, other creditors, or over anyone or more of 
them, or which ha, snob effect, shall, as against them, be utterly void.

to shew 
îortgage
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il
t[QUEEN’S BENCH DIVISION.]

Rose v. Township of West Wawanosh et al.
b

:

: avel without speei- 
ub-sec. S; .sec. SS8

Municipal corporation*—By-law authorizing taking ofgri 
fying land*- Illegality-11. -S'. O. ch. 184, sec. 550, * 
—Injunction without quashing by-law.

oi

it

particular parcel or parcels of land having firit declared the neces ,ty 
to exist and chosen and described [he land from which tile material is 
to be taken, by a by-law ; and therefore a by-law, purporting to be 
passed under this section, which authorized and empowered the path- 
masters and other employees of the corporation to enter upon any land 
within the municipality when necessary to do so, save and except 
orchards, gardens, and pleasure-grounds and search.for and take any 
timber, gravel, Ac., was upon its face illegal, because it purported to 
confer upon its officers wider and more extensive powers than the

"^""notwithstanding the provision! of sec. 338 of R. S. 0. ch 184, 
that the plaintiff was entitled without'quashlig the by-law to an in
junction to restrain the defendants from proceeding to enforce the rights
they claimed under this by-law, by entering upon his lands.

m g«
Si tii

in
to

po
up

1! 18!

by-
This action was tried before Street, J., without a jury, 

at the Goderich Assizes on 1st April, 1890.
The plaintiff claimed to be owner of the lands in ques

tion under the will of his father subject to the life estate 
of his mother, Isabella Rose. The action was brought 
against the corporation of the ’ township of West Waive, 
nosh, and certain persons acting under their authority, to 
restrain them from removing gravel from the land in 
question. The defendants claimed the right to take the 
gravel under a by-law of the corporation, of which the 

following is a copy :
“ Municipality of West Wawanosh.

By-law’ No. 3,1889. •
Whereas power is given by the R. S. 0. 1887 ch. 184, 

sec. 550, sub-sec. 8, to township councils to pass by-laws 
for searching for and taking such timber, gravel; stone, or 
other material or materials as may be necessary for mak-

tinStatement.

the■
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mg and keeping in repair any road or highway belonging Statement, 
to or within the municipality. Ee it therefore enacted 
by the council of the corporation of West Wawanosh, 
and the same is hereby enacted, that the paymasters and 
other employees of the corporation of the said township 
of West Wawanosh be and are hereby authorized and 
empowered to enter upon any land within the municipal
ity when necessary to do so, save anil except orchards, 
gardens, and pleasure grounds, and search for and take any 
timber, gravel, stone, or other materials necessary for mak
ing and keeping in repair any road or highway in the 
township of West Wawanosh ; and the right to enter upon 
such land as well as the price or damage to be paid to any 
person for such timber or materials shall, if not agreed 
upon by the parties concerned, be settled by arbitration 
under the provisions of this Act. Passed this 11th June 
1889."

295

c!888

hip ^

essity

essity

is

;

;I

This by-law had not been quashed.
R SO. ch. 181, sec. 550—The council of^every county, 

township, city, town, and incorporated village may pass 
by-laws. 8. For searching for and taking such
timber, gravel, stone, or other material or materials (within 
the municipality) as may be necessary for keeping in 
repair any road or highway within the municipality ; and, 
for the purpose aforesaid, with the consent of the council 
of an adjoining municipality (by resolution expressed) for 
searching for and taking gravel within the limits of such 

- a(1.)°ining municipality, and the light of entry upon such 
lands, as well as the price or damage to be paid to 
person for such timber

i. 184,

m
jury.

ques-
istate
lught

-y, to
cl in 
î the 
i the or materials shall, if not agreed 

upon by the parties concerned, be settled by arbitration 
under the provisions of this Act.

(a) But no such gravel shall be taken or removed from 
the premises of any person in

X

adjoining municipality 
until the price or damage has been agreed; upon between 
the parties or settled by arbitration.

an
. 184, 
-laws 
ne, or 
mak-

|
The case was argued at the conclusion of the evidence.

:
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QC for the plaintiff. The by-law is clearly 

Ingcrsoll and Carroll, 1 O. R. 488. Where 
the by-law is not within the competence of the council 
the plaintiff may maintain an action without having it 
quashed : Connor v. Middagh, 16 A. R. 358. It is not 
necessary to qnaslia by-law to get an injunction, nor even 
to recover damages in every case. Here there is no by-

(Argument. GaVVOW, 
bad: In re

t

c

claw applicable.
HI. C. Cameron, for the defendants. Sec. 5o0, sub-sec.

which was here
P

8, of the Municipal Act gives the power 
exercised. I refer to Stonehoiese v. Enniskillen, .12 U. 
C R. 562 ; Harding v. Cardiff, 29 Gr. 308 ; 2 O. R. 329. 
Compensation under the Act is the plaintiff’s remedy and 
where there is a remedy of that kind an action will not 

Stratford, 14 O. R. 260; 10 A. R. 5; Adams 
O. R. 243 ; Canadian Land, etc., Co. v. 

12 A. R. 80. The by-law, not hav-

st
ri
hi
dilie : Pratt v. 

v. Toronto, 12 bj
faDysart, 9 0. R 495 ; . .

in<r been quashed, the Court will not interfere by mjunc- 
tion : Carroll v. Perth, 10 Gr. 64; Grier v. St. Vincent, 12 
Gr. 330 ; 13 Gr. 512 ; Vandecar v. East Oxford, -1 A. H. 
131. Sec. 338 of the Municipal Act, R. S. 0. ch. 184, 
shews that no action can be brought till after the by-law

month’s notice of

po

su
set

has been quashed, and also that
I refer to Smith v. Toronto, 11 C. 1. fciflaction is necessary.

200 ; Black v. White, 18 IT. C. R. 362 ; Wilson y.MMsex, 
18 U C R. 348 ; Barclay v. Darlington, 5 C, P. 432 ; 
Carmichael v. Slater, 9 C. P. 423; Haynes v. Copeland, 
18 C. P. 150 ; Malott v. Mersea, 9 0. R. 611; Delmu v. 
Hughes, 8 U. C. R. 444.

• [Argument was also heard as to the construction ot the 
will of the plaintiff’s father.]

to
by
tin
the
cla
har

illeg

May 1,1890. Street, J.:—

I am of opinion that in passing a by-law in this form 
the council have not carried out what was intended by 
the Legislature by the section referred to in it ; if so 

power had been intended it would have beengeneral a

...
...

.r:
;
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if ‘6r the Legislature to say at once that every path/ Judgment, 

master and other employee of each municipality s 
have the right to enter upon any knd whenever he 
thought it necessary to do so and to séarch for and take 
gravel, timber, stone, and other materials. In the present 
case the defendants without any fu ther preliminary pro
ceeding began to take gravel from tie plaintiff’s land, and 
when the owner protested they justified their action by 
pointing to this by-law. \__

What the Legislature did intend, I think, as I gather its 
meaning from the section referred to, was that the council 
should, as necessity arose for their, doing so, exercise the 
right to take gravel from any parcel or parcels of land 
having first declared the necessity to exist and chosen and' 
described the land from which the gravel was to be taken, 
by a by-law. This by-law is therefore, I think, upon its 
iace illegal, because it purports to confer upon its officers 
powers much wider and 
authorizes.

It was objected on the part of the defendants that 
supposing the by-law"to be illegal they were protected by 

. 338 of the Municipal Act from any action, because it 
has not been quashed. It is perhaps true that the plain
tiff here might be unable until he had quashed the by-law 
to recover damages for any thing done under 
by-law as this; but the,damages here claimed are trifling; 
the substantial relief sought is an injunction to restrain 
the defendants from proceeding to enforce the rights they 
claim under this by-law. Sec. 338 » does not tie the 
hands of a person threatened with damage under an illegal

ilia Jr S' s' i°h' 184‘ 8eC' 338-1,1 cme a by-1»", order, or resolution is 
in whole or in part, and in case any thing has been done under it 

Cl, y reason of such illegality, gives any person a right of action 
' such action shall be brought until one month has elapsed after the 

mm tti „"„1e^ r"0lati°D ',M beon Unshed or repealed, nor until one

^ - ■*- - ^

tliu corporation alone, and not against 
law, order, or resolution.

38—VOL. XIX. O.R.
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Judgment, by-law ; it only prevents his bringing an action to 
Sh^M. damages for a wrong already done him until he has 

quashed it. There is nothing therefore in that section to 
prevent the plaintiff from maintaining this action, so far 
as it is based upon a claim to restrain further damage. See 
Wilson v. Middlesex, 18 U. C. R. 348.

298
recover

[Judgment was also given in favour of the plaintiff 
upon the construction of his father's will, holding that he 
became entitled thereunder à a vested remainder in fee, 
and that he was entitled by virtue of that estate to 
restrain the defendants from injuring his inheritance by 
taking away gravel, and to the injunction for which he 
asked" with costs to be paid by the defendants. No inquiry 
as to damages was directed.]
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[CHANCERY DIVISION.]

He Goodfallow. Traders’ Bank v. Goodfallow.

hk took PMKMion and found a large «horloge in the wheat which
bccn8ivui- a"dM ~

stL^patdletheSntifl^T th" tho °f “'=

Hdtl, that the bank was entitled to the purchase money of the flour.

to
far

tift
lie

fee,
to
by
lie .

iiry
This was an appeal from, the report of the Master of this Statement 

Court at St. Thomas, made in the above proceedings, which 
were for the administration of the estate of one Goodfallow, 
deceased.

In the course of the administration the Traders' Bank 
of Canada put in a claim to certain moneys, the proceeds 
of flour sold out of the mill of Goodfallow under the follow
ing circumstances.

On April 12th,'1888, the Traders’ Bank 
Goodfallow, who

took from
miller, a warehouse receipt on 2,800 

bushels of “ wheat and its product,” which 
mill at Aylmer. The receipt

was a
were in his

was in the following form 
* The undersigned acknowledges to have received from G. W. Goodfallow 
, and to have stored in my warehouse the following goods, wares and 

merchandise, viz : (2,800) twenty-right hundred bushels of wheat and its 
product. W Inch goods, wares and merchandise are to be delivered pursu
ant to the order of the Traders’ Bank of Canada, to be endorsed hereon 
and are to be left in store till delivered pursuant to meet ordeç.

lins is intended as a warehouse receipt within the meaning of the 
Statute of Canada, entitled “ An Act relating to Banks and Banking,” and 

c amendments thereto, and within the meaning of all other acts and laws 
under which a Bank in Canada may acquire a warehousejraieipt as security.

(Sigd.) G. W. Goodfallow.Dated Aylmer, 12th April, 1888.

Tile evidence shewed that Goodfallow died on June 19th, 
1888 ; that the manager of the Bank at Aylmer entered to
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take possession of the wheat covered by the receipt a few 
days before this, and then for the first time found that 
there was a shortage amounting in value to over $800 ; 
and that, in fact, there were only 742 bushels' of wheat 
found in the mill ; that this shortage had commented on 
April 27th, 1888, and continued steadily till the date 
when the Bank took possession, and till the1 death of 
Ooodfallow, at no time amounting to less than a shortage 
of 000 bushels, which would represent a value of very much 

than the money in question in this appeal ; that there 
to suppose that the wheat in the mill fi om 

the same wheat as that in the

Statement.

was no reason
April 27th onwards 
mill when the receipt was given, but, on the contrary, 
wheat was constantly going out and fresh wheat coming 

of Goodfallow's business ; that betweenin in the course
April 27th and Goodfallow’s death certain wheat had 
been made ihto flour by Goodfallow, and the flour sold to 
various pqrfies who had paid their purchase money to the } 
Toronto General Trusts Company, who had been appointed 

administrators, and whoby order, to represent the estate as 
admitted that it was the product of the flour, as above 
mentioned, and paid it into Court; that the money thus 
representing flour sold was $105.63.

This was the sum in question in this appeal, and 
claimed by the Bank under the above circumstances.

however, proved insolvent, and this preferential
The

estate,
claim was disputed by the administrators.

The Master held that the Bank were entitled to take
found in the milLat. Goodfallow’s death, but ■ 

lHHr or its proceeds without 
made from the identical wheat covered

the wheat 
that it could not follow the
proving that it 
by the warehouse receipt.

The Traders’ Bank now appealed from the Report in 
respect to this ruling, and the appeal came on for argument 
before Boyd, C., on April 3rd, 1800.

A. H. F. Lefroy for the appeal. If this money in 
question had been in its original form of wheat, and had

e

v

■ •
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The Bank is entitled to recover themade from wheat covered by the wm-ehou.sereceip^There 

was wheat to answer the receipt When it was given, but
n , . APril 2"th, 1888, and, as the Master
finds, continued varying in amount till the death of the 
receiptor m Jun^ 1888, and appears to have been never 
less than 648 bushels at any time. $105 have been received 
m respect of wheat or flour sold between April 27th, and 
June lJth, 1888, which represents a less sum than the 
amount of shortage at any time during this period 
money must; therefore, be attributable to wheat which was 
covered by the warehouse receipt, and is in contemplation 

,0f law to be ,dent,bed as the Bank’s property. When the 
receip or reduced the wheat in his mill to a quantity equal 
bt o, less thai the amount in the receipt, the whole of the 
whea m h,s mill was the Bank’s property. Such was the 
condition of affairs from April 27th. Therefore all the 
wheat made into flour after that dale and sold to custom-

the shortage began

This
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301

een in the mill when 
self holds

took possession, the Master him- Argument, 
we could have appropriated it. It was not

necessary to prove its identity with the 2,800 bushels of 
wheat in the mill when the receipt was given ■ Coffee v 
Quebec Bank, 20 C. P„ at pp. 117, 120, 124;' Clark v. 
H estevn Assurance Co., 25 ü. C. R. 209. This bein» 

the Bank Act, R. S. C. ch. 120, secs. 56 and 57, especially 
gives the same right to flour, the product of the wheat, as 

the wheat itself; while the general principles of equity 
give to us the right to go further and follow the * '
proved to now represent that flour : Culliane 
O. R. 97, and the cases there cited. There is 
case McLarren

so,

money 
v. Stuart, 6 

an American
v. Brewer, 51 Maine, 402, which is 

nearly on all fours with this
Malone, contra. Not having proved that this flour was 

the product of wheat included in the 2,800 bushels referred 
to in the receipt, the appellants are not entitled to

very
case.

succeed.

April 3rd, 1890. Boyd, C.
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wheat belonging to the Bank. As long as the 
" product ” of this wheat' can be traced, whether it be in 
flour or in money, it is recoverable by the Bank 
aoainst the deceased and his administrator.
°The appeal should be allowed, and costs of claim in 

the Master’s office and of appeal (taxed on scale propor- 
the amount involved) should be added to the

302
' Judgment, ers was 

Boyd, C. as

i

1tionate to 
Bank’s debt. A. H. F. L.
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[COMMON PLEAS DIVISION.] 

Paisley v. Wills.

Specific performance — Discovery of want of tin,
ttrounds-oZi/ol * ™ Mer

TMr4is“;r5Sde srr fr.th=repudiation therefor. A “,o”th nri™ to d,e'e!lc« b™-8 fraud ami 
tamed that the plaintiff's wife and uot^h^nll™»1»1" do‘0,mlant M=er-

of the action was the plaintiff the omerTthôOlaôtl‘h0tTm'IlenCemel‘t 
men. that on the discovery thereof the
ground

flttat‘h£‘diSffn'Jfte^^?fta"d0 ™wer to ‘he action, and

CS?u ™ ™ti « * Æirasrs ,t

R;,faCtS SUfficlently aPPear ™ the judgment of

In Michaelmas Sittings, 1889, Shilton obtained a stay of 
pioceedings, and moved on notice to set aside the judgment 
and to cntet judgment for the plaintiff, or for a new trial.

the same sittings, December 7th, 1889 Shilton 
supported the motion. The learned judge should not have
title Th fndant.t0 Set up the defence of want of 
title. This under the circumstance is a technical defence 
and is made too late- Collette v. Goode, 7 Ch. D 849 ’

ojro, estas, 4 U. R. 53o. A party must set up every 
defence in his pleading, or if he desires amendment to be 
made at the trial he should give notice of his intention to do 
so . Roscoe, N. P.Ev., 15th ed., 297. Con. Rule 444, only 
authorizes amendments necessary to the advancement of 
jute determining the real question or issue raised by o, 
depending on the proceedings, and best calculate/ to 

39—VOL. XIX, O.R,
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secure the giving of judgment according to the very right 
and justice of the case. Certainly if the defendant were 
allowed to set up such defence the plaintiff should have 
been allowed to amend by adding or substituting the wife 
as a party plaintiff: Con. Rule 445; Thorne v. Williams, 
13 o R 577 The cases shew that the wife should have been 
added Henderson v. White, 23 %P. 78. Blake v. Done 
7 H & N 465, McGuin v. Fretts, 13 O. R. 699. The husband 
had authority from his wife to enter in the contract. It is 
sufficient if plaintiff could shew title on the reference to the 
master: McDonald v. Murray, 11 A. R. 101, 120, Patoii 
v Rogers, 6 Madd. 256 ; Mortlock v. Bailer, 10 Ves. 31o ; 
Jenkins v. Hiles, 6 Ves. 646 ; Sidebotham v. Barrington, 4

11Argument.

hi,

a th<
:

th(

L by
The

1
Beav. 110.

'Bain, Q. C„ contra. . .„
the sale of land there must be mutuality. The plaintif! 
had no title to the land, and never had what he con- 
tracted to convey, and the defendant was entitled to 
and did repudiate the contract. The only title the vendol 
had was contingent upon the will and volition of a third 
nerson, namely his wife, and he had no power to compel her 
to convey: The vendor must have title at the time he 
enters into the contract : Brewer v. Broadwood, 22 Lh. 
D 105 109; Fovrerv. Hash,35 Beav. 167; Wylsonv.Du 
34 Ch D 577 ' Fry on Specific Performance, 2nd ed., 201, 
203 : Dart on V. & P, 6th ed., 180 ; Russell v. Romanes, 
3 A. R. 635, 642-3. The plaintiff contends that he had a 
verbal authority from his vrije to enter into the contract, 

such authority to be bindV should have been under 
seal: Evans on Principal and\Agent, 22. The cases 
referred to by the other side are distinguishable, for there 

was no repudiation.
Shilton in reply. There was no repudiation here 

ground of want of title but of fraud, and it was no until 
the trial that the repudiation for title was attempted to be 

The wife had executed a deed ready to be delivered

In order to enforce a contract for set
by
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March 7, 1890. Rose, J.:—
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ght

Judgment. 

Rose, J.The case cameave

property being described as being the defendant’s and 
the other as belonging to the plaintiff.

The agreement was in the shape 0fan offer under seal by 
the defendant and an acceptance under seal by the plaintiff

The statement of clalm averred the performance of all 
necessary conditions on the plaintiff’s part and the refusal 
by the defendant to perform the agreement on his part. 
The claim was for specific performance, or for damages

The defendant admitted the execution of the 
set up that he was induced to enter into the 
by the plaintiff's fraud, and that 
aware

vife
mis,
ieen 
one, 
and 
it is

:

the
iton 
$15; 
i»t, 4

agreement ; 
agreement

„ , 80 aoon as he became
of the fraud he repudiated and offered to

for
ntitf 
con- 
d to 
ndor 
ihird 
I her 
3 he 
ICh. 
him

cancel theagreement.
By counter-claim the defehdant asked for a decree for 

rescission on the ground of the fraud alleged

■.“«SS n- *“* ~ -■
On the 7th of October, 1889, the plaintiff was examined 

for discovery, when it was shewn that the deed of the 
P1» agleed to exchange was in his wife’s 

the following questions and 
trial from such examination :

“ Q. I suppose your wife trusts you implicitly in the sale
itv o' T”? l ^ h8S Q’ You have author-
ity to act for her ? A. Yes, sV
from her! A. I have ' '
out to Mr. Wills from her.”
fo,Ur ‘ > 8 Tminati0n the defendant made an application
m k h yf C0StS' The P‘aintiff wa° ^ven leave to
ejected t ” ‘ Party °r t0 Sive 8ecuri‘y for «■*«. He
elected to give security for costs.

No application for leave to amend was made by the
efendant until the trial, when upon the case opening his

h counsel> said-’ "I ask leave to amend

201,
name.

answers were read at theunes, 
md a 
tract, 
mder 
cases 
there

Q. You have no deed 
deed. The deed has been madeno

n the 
until 
to be 
vered

as follows:
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Judgment ■ That at the time of the alleged agreement the plaintift 

was not the owner of .the land, and was not the owner at 
the time of the commencement of the action.’ ”

This was opposed by the plaintiff’s counsel, who 
tended that the defendant should have applied earlier—as 

of the facts—but his objection

con-

soon as he became aware 
was overruled and the amendment allowed.

The plaintiff then applied for leave to amend, adding 

the wife as a party plaintiff.
On such application plaintiff’s counsel stated 

conveyance from the plaintiff’s wife to the defendant 
executed by her and offered to the defendant, but this was 
after the repudiation of the contract by .the defendant.

The only repudiation mentioned before this was the one 
in the pleadings on the ground of fraud, and we must take 
it that the plaintiff’s counsel referred to such repudiation.

Plaintiff's counsel subsequently applied for leave to amend 
by substituting the wife as plaintiff, and in doing so stated 
that the plaintiff was prepared to bring evidence to shew 
that at the time of the agreement, and before the agree- 

entered into, the defendant was made aware of 

the fact that the wife owned the property.
The plaintiff’s application for leave to amend was re

fused. No evidence was taken except as stated by counsel; 
and the action was dismissed with costs, on the ground 

that the title was not in the plaintiff.
The learned Judge said: “I think authorities show the 

objection taken by the defendant’s counsel on the record 
is a valid objection, and it is not even hinted that he 
amendment was a surprise to the plaintiff. I think t e 
proper course is to dismiss this action with costs.

Plaintiff’s counsel then applied for a stay to enable kiln to 
take the opinion of this Court, stating that he wad taken

1

that “a

f

t
c
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tl
ment was SF
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to
th i
got
Th
isby surprise.

This application was 
missed with costs.

The case comes 
shape. We have to

also refused, and the action dis- pro
abb

before us in a rather unsatisfactory 
take the facts from the record and
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aintiff 
1er at

statements of counsel during the argument before the Judgment, 
learned Judge at the trial.

We have now to consider whether on this record and state
ment of facts the plaintiff was entitled to have the trial pro
ceed, or whether the mere fact that the title was not in him, 
although he had control of it, prevented his recovery.

Mr. Shilton s statement that the defendant knew at and 
before the date of the agreement that the title

Bose, J.

er—as 
jection

idding
was in the

wife was not denied. He certainly knew it at the date of 
the examination for discovery, and as he chose to come down 
for trial without setting up any defence, and without 
alleging repudiation, on such ground, but solely relying on 
the charge of fraud, I do not think he was entitled to any 
consideration at the hearing. He must now, I think, 
be held strictly to the defence he has been permitted 
to raise, and certainly no further amendment should 
be permitted. Had the trial proceeded on the record 
as originally framed, it seems to me that the only issue 

fraud, and rf the defendant had failed on that, 
the plaintiff would have been entitled to a decree for 
specific performance with a reference as to title, and if he 
could have shewn title at any time up to the report or 
decree on further directions he would have succeeded. If 
this is so, did the amendment as made prevent his recovery ? 
As to the effect of pleadings see Richardson v. Jenkin 10 
P. R. at p. 294.

Now what was the contract ? Wilson, C. J., in McDon
ald v. Murray, 2 0. R. 573 at p. 584, says: “The plaintiff in 
such a case has engaged that whenever he can be called on 
to make a good title he will make it. He does not engage 
that he himself haa the title, but that he will convey 
good title : Marsden v. Moore, 4 H. & N., 500, at p. 502. 
The title is perfect when the abstract shews the vendor 
is either himself competent to convey or can otherwise 
procure to be vested in the purchaser the legal and equit
able estate free from encumbrances. See also Dart on 
Vendors and Purchasers, 6th ed„ 321, et seq."

And Mr. Justice Patterson inS. 0.11 A. R., 101, at p. 120, 
says: “* * because as the learned Chief Justic^pointed

bat “a 
it was 
iis was 
mt.” 
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judgment out in delivering the judgment of the Court, it 
r^77. essential that the plaintiff should himself have any title 

to the land until the time arrived for the conveyance to

308
was not

C
c<
tl

the defendant.”
In Fry on Specific Performance, 2nd ed., p. 576, sec. 

1339, it is said : "The enquiry is whether the vendor can 
make a good title, not whether he could do so at the date 
of the contract, and therefore when once the inquiry has 
been directed he may make out his title at any time before 
the certificate, and if he can do so he will be entitled to a 
judgment or order in his favor, at least where there has 
been no unreasonable delay and time is not material.

An examination of the cases will shew, I think, that 
while the Court has said that it will discourage speculating 
ill other persons’titles, as for instance where one having no 
interest in an estate enters into a contract for its sale on 
the chance of being able to purchase or to procure the 
owner to convey, it has never said that where one not hav
ing the title but acting in good faith in the interest of the 
owner with the owner’s knowledge and consent, enters into 

for sale in his, the plaintiff’s own name, the 
being at such time and at all times ready and will- 

, contract will not be

tc
of
tl

g*
m
a
al

g°
ag
tit
co\
no
inf
do
nil
wi

a contract
owner
ing to convey, performance of such a 
enforced, especially when the purchaser was made 
of the facts from the beginning.

It has been held that where the vendor has no title, and 
this fact has been made known to the purchaser after the 
making of the contract, he could at once repudiate, and 
was in a position to ask for rescission, but if he.chose 
not to repudiate but to act upon the contract, to treat it as 
valid and binding, he could not afterward be heard to raise 
the objection if the vendor could make good title at any 
time before the decree on further directions.

The cases I think fully bear out these propositions. 
See Daniell’s Chancery Practice, 6th ed., pp. 785-6,1377,

"Aaware
at
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"in Patou v. Rogers, 6 Madd. 256, the Vice-Chancellor 

held that the vendor might at the hearing on further direc

tions cure the objection there raised.
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In Esdaile v. Stephenson, same volume, p. 360, the Vice- Judgment. 
Chancellor, Sir John Leach, consulted with the Lord Chan
cellor, Lord Eldon, with a view to settle a general rule, and 
this rule was formulated : " That where

not
title 
a to

Rose, J.

a necessary party 
to the title was neither in law or equity under the control 
of the vendor, but had an independent interest, unless 
there was produced to the master^, legal or equitable obli
gation on the part of the strang/r to join -in the sale, the 
master ought to report against tt* title ; otherwise, where 
a necessary party to the title waJ under the legal or equit
able control of the vendto as a mortgagee, there the master 
might well report that upon payment of the mortgage a 
good title could be made. the master should report
against the titley and at thehearing upon 'further direc
tions the vendor had cured the defect, the Court would then 
compel the purchaser to take the title, although it would 
not suspend the contract with a view to a future proceed
ing to perfect the title ; that if the fact, whether the 
dor could at thehearing cure the defect were in question it 
must be then sent back to the master to review his report 
with the additional circumstances.” This case and rule 
are cited in the text books without comment.

In Boggart v.Scott, 1 R.&M.,(1830),293, at p. 295, it is said :
“ An objection was taken at the hearing, that the plaintiff 
at the time of the contract had no power of sale and that 
the contract, therefore, could not be enforced.” Sir John 
Leach, M. R., said : “ The objection must be overruled. 
The defendant, if he had thought fit, might have declined 
the contract as soon as he discovered that the plaintiffs had 
no title; and he was not bound to wait until they had 
acquired, a title ; but, he not having taken that course, it is 
enough that at the hearing a good title can be made.”

Unless that decision has ceased to be good law it seems 
to me decisive in the plaintiff’s favour on the facts as they 
appear here.

I find the case referred to in both Dart on V. & 
P., 6th ed., p. 1178, and Watson’s Compendium of 
Equity, 2nd ed., p. 1127, as good law ; and in Dart, at p.
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Judgment. 1178, there is the following text: "But as a general rule 
where no legal invalidity affects the contract the enforce
ment of it in equity is a matter of judicial discretion, and 
in several cases specific performance has been decreed at 
the suit of vendors, who contracting under the bond fide 
belief that they could make a good title, afterwards 
discovering that they had no title either legal or equitable, 
procured the concurrence of the necessary parties, citing 

Hoggart v. Scott and other cases.
See also Salisbury v. Batcher, 2 Y. C. C., 54, from which 

the language in Dart at p. 1176 seems to have been taken 
and was used by the Vice-Chancellor Sir James L. Knight 
Bruce. He further stated, at p. 63: “In cases of specific per
formance the want of mutuality is a consideration generally 
material, but it is contrary to principle and authority to 
say that perfect mutuality is requisite in order to call a 
Court of equity into action. There are cases in which the 
plaintiffs have had a decree for specific performance against 
<lefendantsf,\syho, when the bill was filed, were not in a 
condition/to enforce specific performance in their own 
favour/ Where no legal invalidity affects the contract, the 
enforcement of.it in this Court is a matter of judicial dis-

THE ONTARIO REPORTS.310

[

Rose, J.

I

!

I
cretion." /

From the Quotations I have made from Macdonald v.
legal invalidityMurray, supra, it would appear. that 

affects the contract in question.
In Sidebotham v. Barrington, 4 Beav. 110, (1841,) 

further directions the case stood over to obtain the concur
rence of an assignee under a previous insolvency in whom 
the estate was vested.

Counsel objected most strenuously. They said: "This 
is not a case in which, if the insolvent assignee by agree
ment joins, the title will be perfect, for he can sell only in 
the form prescribed by the Act: Mather v. Priestman, 9 
Sim. 352. * * After all this litigation on a single point, 
it is asked that the case may stand over and not that the 
assignee may execute, but that the plaintiff may go before 
another jurisdiction and see if he can patch up the defect.
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ale The Master of the Bolls, Lord Langdale, said: "The Judgment. 

only doubt I have in this case is about the form of the RITT 
, It appears under the circumstances stated 

tliat now the plaintiff can probably make a good title ” &c.
But it is said that

ce-

at

, „ , . „ Nash. 35 Beav, 167, (1865,)
followed in Brewer v. Broadwood, 22 Ch. D. 105, 10.0, and 
quoted as law- in Wylson v. Dunn, 34 Ch. D. 569* 577 ' 
tains a rule that is in the plaintiff’s way.
In f°’’rer >"• Nash, at p., 171, we find the Master of the Rolls 

Lord Ron,illy, stating: “I am of opinion that when a per-' 
sells property which he is neither able to convey him

self nor has the power to compel a conveyance of it from 
any other person, the purchaser, as soon as he finds that to 

■ be the case, may say : ‘I will have nothing to do with it.’ 
The purchaser is not bound to wait to see whether the 
vendor can induce some third person (who has the poWer) 
to join him in making a good title to the property sold.”’

his seems to me not to state any more stringent rule 
than that laid down by Sir John Leach in Hoggartv. Scott 
supra, but if anything it is more liberal, introducing, as it 
does, the provision “nor has the power to compel a convey- 
ance of it from any other person.”

In Forrer v, Nash there was the repudiation required. 
And there is this to be noted in that case : The letter 
from the defendant’s"solicitors to the plaintiff’s solicitors 
calling attention to the want of title was written on the 
22nd of September, 1864. The bill was filed on the 7th 
of October, 1864. In April, 1865, the landlord made an 
affidavit that he was willing to do what was necessary to 
enable the plaintiff to perform his contract.

The Master of the Rolls said, at p. 170 : - The plaintiff, at 
the hearing, says, I have now the power to grant you the 
lease, and for that purpose he produces an afljdavit. * * * 
f he had made this statement A September, 1864, and 

the plaintiff had communicated it to the defendant, then 
would have been an end of the question."

So that it appears clear that until

rrer v.
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Judgment, discovery in the case before us it appeared that he had 
control of the title. Brewer v. Broadwood was also a case 
of repudiation.

Wylson v. Dunn decides that the doctrine of non-mutu
ality being a bar to specific performance does not apply to 
a contract which to the knowledge of both parties cannot: 
be enforced by either until the occurrence of a contingent

312

Rose, J.I
:

1iHi 6

8event.
In that case Mr. Justice Kekewich defines what he

“The doc*
con- tin siders to be the doctrine of non-mutuality as 

trine that a purchaser may avoid a contract when he dis- 
that his vendor has not got that which he contracted 

cases to which I

e
o

pcovers
to sell,” which, read in the light of the 
have referred, means, I take it, that until avoidance the 

contract is valid and subsisting.
To apply the decisions to the facts

We have here a plaintiff coming down to trial 
ccord which admits thé contract and the refusal to per- 

that the contract was in- 
evidence had been offered would

hi
y

have been consid-we r<
on d.ering.

tlll a r
form, and sets up as an excuse 
duced by fraud. If 
not the plaintiff have been entitled to a decree, and, if the 
defendant asked for it, with a reference as to title : then 
the defendant by leave of the Court amends, setting up 
that the plaintiff was not the owner of the lands either at 
the time of making of the contract or when the action 
was brought. The defendant does not by his pleading say 
when he discovered the fact, or aver that so soon as he 
discovered it he repudiated the contract ; but it does appear 
by admissions or statements of counsel that this knowl
edge was acquired a month prior to the trial : Mupon 
the acquisition of such knowledge the defendant [figured 
an order requiring the plaintiff to amend, no doubt on the 
well known practice that he was not the real plaintiff and 
might not be able to pay costs : obtained security and came 
down to trial without, so for as appears, ever seeking to 

avoid the contract on the ground that the 
and without seeking to 

And it further
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In my opinion it was not open to the defendant to re- 
pudiate, for the examination that disclosed that th 
stood in the wife’s 
a .deed to the defendant, 
to me clear on

ise

tu-
to

not»
e title

name also disclosed that she had made 
On such facts appearing it seems

entitled * V ,the auth°rities that the plaintiff was still 
entitled to his decree, subject of course to the disposition
nl ntT? f™Ud’and if thathad be™ found in the
plaintiffs favor the most the defendant could have asked 
was a reference as to title.

The amendment, without the 
the defendant became

ent

on-
loc*
dis
ced
h I
the

averment that so soon as
L , , aware of the want of title he

repudiated the contract, did not, in my judgment, raise any

fWn*CL’ P°inted out the contract was not
that the plaintiff had title but that he would make title 
whenever called upon to make it.

Indeed it seems to me that the

sid-
. on 
per- 
j in- 
ould 
: the 
then

5 UP 
er at 
;tion 
jsay 
,s he 
ipear 
îowl- 
upon 
lured 
n the 
f and. 
came

costs without repudiation was calculated to mislead^ the 

plaintiff into preparing for trial at much expense to meet 
the issue of fraud and expecting that such was the only issue.

In Darnells Chancery Practice, at p. 851, it is said-
Ihus in suits for the specific performance of contracts 

the Court will not, in general, permit the question whether 
a good title can be made or not to be argued before it, in 
the first instance, even though the objections to the title 
are stated and the questions arising upon them are properly 
raised by the pleadings.”

On the record of facts now before us it seems to me the 
plaintiff is entitled to a decree subject to the determin
ation of the question of fraud; and the defendant may if 
such question be determined in the plaintiff’s favour have 
a reference in the form stated in Daniell's Chancery Prac
tice p. 852, viz.: “Not whether the plaintiff could make a 
good title at the time of entering into the contract, but 
whether he can, that is, at the time of the inquiry, make 
good title.”

ng to
it the
ng to 
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If the defendant desire, the case may go down again 
for a trial of the issue df fraud. If he do not desire to 
have such defence tried then the decree may at once go for 

the plaintiff with a reference.
The defendant must in any event pay the costs of the 

first trial and of this motion, such costs to he in the cause 

to the plaintiff in any event.
In this view it is not necessary to enquire whether the 

plaintiff was entitled to have the amendment asked foi* 
If it would have answered the amended defence he 
tainly should have been allowed to amend ; but if the 

agreement is to be considered as a deed inter partes no 
authority was cited as showing that the wife, not being a 
party, could sue upon it. See Pickering 8 Claim, L. E. 
6 Ch. 525, 551. Evans on Principal and Agent, Bl. ed., p. 
497 ; Pollock on Contracts, Bl. ed., p. 99, and cases therein 
cited, which shew that only the parties to a deed can sue 

or be sued thereon.
Nor is it necessary to determine the plaintiff’s rights 

under his contract to recover damages as prayed, even if 
not entitled to a decree for specific performance.

The defendant's election as to the trial of the issue of 
fraud to be made within two weeks and should be with
out prejudice to his right to appeal.

Galt, C.J., and MacMahon, J„ concurred.

3H

Judgment. 

Rose, J.
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in
to [COMMON PLEAS DIVISION.]

In re Sherman. 

Extradition—Forgery—Evidence.
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forgery committed at Buffalo, in the State of New York.

A writ of habeas corpus was issued returnable before 
the Divisional Court of the Common Pleas Division 
a writ of certiorari

hts
i if

* of
; and

was also issued to bring up all the 
papers and proceedings before the said Court.

On the return of the writs, the writs and return were 
filed and the discharge of the prisoner moved for on the 
ground that the evidence established no primd facie charge 
of forgery against him.

ith-

I

In Hilary sittings, February 10th, 1890, Aylesiuorth, Q.C 
supported the motion.

J. K. Kei'r, Q.C., shewed 
The facts and the authorities referred 

appear in the judgment.

cause.
to sufficiently

March 7th, 1890. Galt, C. J.

The facts of the 
follows : There

may be briefly summarized as 
a firm in Buffalo, in which the

case
was
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Judgment, prisoner was a partner, that had for several years carried 
Galt, c.J. on a very extensive business in buying and selling grain, 

under the name of “The Sherman Bros. & Company, limited.” 
The prisoner was the secretary and financial manager, and 
had power and authority to sign bills, notes, &c., for the 

In the same building in which the office of Sher- 
Bros. & Co. was situated there was the office of “ The

1

ft f.
Vcompany, 

man
Associated Elevators,” of which J. F. Sherman (who was a cl
partner in Sherman Bros. & Co., limited) was manager.

On 5 th June, 1889, a parcel of white oats was received 
by “ The Associated Elevators,” for which they gave a 
warehouse receipt, and on 8th June another parcel, for 
which they gave another warehouse receipt. On 5th June 
an order was addressed lo the International Elevator, one 
of “ The Associated Elevators,” and given by one Boyle, 
a clerk in the office of The Sherman Bros. & Co., for the 
delivery out of 250 bushels, and on the same day another 
order was addressed to the International Elevator, by 
another clerk of the name of Nachbar, for the delivery of 
19,886 bushels to the West Shore railway. The prisoner 
had nothing whatever to do with these orders. I may men
tion that these orders, and the warehouse receipts, refer to 
the oats as received from a vessel named “ Badger State,” 
so there is no question as to their identity.

I have stated the prisoner was the secretary and financial 
manager, but he had nothing to do with buying and selling 

^6ats. This was done by a person named Tyler, who died 

after the proceedings commenced. The manner in which 
the grain business was carried on was, as appears from the 
evidence of one Wurtz, who stated in answer to the 
question : “ How long were you in the employment ?” (he 
had previously stated he was a book-keeper.) A. “From the 
latter part of August or the first part of September, 1887, 
until the Receiver was appointed in 1889. Mr. Sherman, 
the accused, was secretary during that whole time. Mr. 
Tyler was car grain manager. Q. That involved the con
trol of all the grain that was handled by the company ? 
A. The handling of it, yes sir, the buying and seeing. Q.
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ed He bought all the grain and saw it in the elevator z A 

Q. And when ,t went into the elevators, he kept track of 
what was in the elevators ? A Yes ” ^

It appears that on 5th June,'eighteen cars of oats were 
forwarded by the West Shore Railway to McIn yrTfe

:r.î Æi’ir i r"» -
“t“ ““r.*=

™ rf “:rï:
appointed.
McTnTvreTwl'd TT10 the que9tion: "Thisentry of
S L Warden Whose writing is that ? A. Mine. Q
rrnSm eftheta! A- was not;
i think that was made the fame the Receiver was appointed

, A. Nobody told me toTake it

He then n I*6 entl'y that aPPears in the sales book »
the entry and , S ^ Wh°S6 dutT H was *0 have made 
“entry, and havlng answered, Mr. Boyle, is then asked •

-ir,7 rr„:,x2"ri™ -1™ "• «than that.” kn°W there w»s any other

Yes. Judgment. 

Galt, C.J.

in,
a.”
ttd
he
er-
he
3 a

’6(1 as
a

er had beenfor
me
ine
de,
the
1er
by
of

1er
en-
1 to
be,”

on me cars this however does not signify, for it „ D]„in 
fi oiu the order to deliver the 19,886 bushek and the ware
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T. ,dg,/Stt, carg". it is so mentioned in all of them 
The oats then having been forwarded 

vv aided, the prisoner drew two drafts 
7th June, for $2,740.50, and the

mu5'70, which were accepted and paid, 
t here is no reference to 

these drafts nor do they 
ing of the prisoner, but
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appear to be in the handwrit- 

unquestionably they were signed
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Judgment, by him, and I think it is beyond question they represented 
Galt, C. J. the oats for which the warehouse receipts had been given.

I may mention that the warehouse receipts are numbered 
2,729 for 9,667 bushels oats, and dated 5th June, 1889, and 
the other 2,730 for 10,219 bushels, dated 8th June, 1889. 
On the 13th of June, the prisoner as secretary made a 
promissory note payable on demand in favour of the 
American Exchange Baijk of Buffalo, for $2,500, to which 
was attached receipt No. 2,730, and on the 29th June made 
another note payable on demand for $2,500 to which was 
attached receipt No. 2,729, and in each note is the follow
ing statement, “having pledged to the said bank as security, 
with authority to sell the same on the non-performance of 
this provision in such manner as the said bank in its dis
cretion may deem proper, without notice, either at private 
or public sale, and to apply the proceeds thereon.” Refer
ence is then made in each case to the contents of the receipts. 
These receipts were endorsed by the prisoner.

It is because the oats represented by those receipts had 
been removed from the elevator by orders of Sherman Bros., 
although such orders were made without the knowledge 
or consent of the prisoner at the time they were made, he 
is charged with forgery.

There are therefore two questions to be considered. 
First, was the act of the prisoner, if he had knowledge the 
oats had been removed when he* signed the promissory 

notes and endorsed the warehouse receipts, forgery ? 
Second. Is there evidence on which it can reasonably be 
found that the prisoner had such knowledge at the time 
when he made the said notes and endorsements ?

As respects the first question. By sec. 3 of “ An Act 
respecting Forgery,” R. S. C. 165, it is enacted that in the 
interpretation of that Act, “ The wilful alteration, for any 
purpose of fraud or deceit, of any document or thing 
written, printed or otherwise made capable of being read, 
or of any document or thing, the forging of which is made 
punishable by this Act, shall be held to be a forging 
thereof.”

318 THE ONTARIO REPORTS.
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same. There was noJudgment, the judgment would have been the 

Galt, C.J. statute) what may be“ alteration ” (that is, as I read our 
termed a "physical change in the writing ” ; it was a false 
deed ; and, as said by Lush, J. : “ To make a deed appear 
to be that which it is not, if done with fraudulent intent 
to deceive, is forgery, whether the falsehood consist in the 

in any other matter.” And, in the absence of any
was forgery ■

1
same or
clause defining “ forgery,” the Court held itil:
under the statute.

Now what are the circumstances of the present 
the 5th June the Associated Elevator Company gave a 

warehouse receipt for 9,667 bushels of oats, and on the 8th 
June another for 10,219, these receipts were transferable 
by endorsement ; the grain covered by both receipts had 
been removed from the Elevator Association on 5th June 
and no demand had been made for the return of the receipts; 
in fact, judging from the receipt of the railway company 
the greater portion of the grain had been received before 
the 8th of June. This being the state of affairs on the 13th 
June the prisoner endorsed the latter receipt to the bank, 
and there was no alteration in the receipt, and the 

observation applies to the assignment of 29th June,

case:

m Oil

1
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leisame
how then can it be said to be a forgery under our statute ? 
There was no time fixed by these receipts within which 
they were to be used, and so long as they remained out
standing the Elevator Association was responsible for 
them ; it was their duty to demand a cancellation of these 
receipts, and if they did not then they remained liable on 
them. This was proved in the present case, because it 
shewn they had admitted their liability. If this be 
how can there be a “ forgery ” ? A forged instrument can 

evidence of crime, as if it

pr
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convey no right ; it is, except 
had no existence. Consequently if the endorsation by the 
prisoner transferred a right to demand and receive a certain 
quantity of grain from the Association and the transferee 
did receive it, there was no forgery. There may have been a 
breach of duty between Sherman, Bros. & Co. and the 
Association, in this that after the Association had delivered
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One of the earliest illustrations of the fraudulent mak
ing of a writing is given by Lord Ooke, 3 Inst. 171. In 
that case a person had written a letter to which he attached 
his signature—as was customary in those days—some 
inches”below the letter. The prisoner cut oft the paper 
just below the letter, and wrote a 
paper above the signature. This was held to be a forgery.

What was done in that case was the fraudulent applica- 
cation'of a false instrument to a true signature.

It was likewise held to be forgery in a man who 
ordered to draw a will for a sick person to insert a legacy 
in it of his own head : Noy, 101, cited in Russell on 
Crimes, 5th ed., vol. ii., 619.

What was done by the person drawing the will 
without lawful authority and with a fraudulent intent, 
and, although executed by the testator (who was ignorant 
of the deceit), it was the fraudulent application of a true 
signature to a false instrument.

°We were referred by Mr. Kerr to Regina v. Wilson, 2 C. & 
K. 527, in support of his contention that the endorsement 
by the prisoner, Sherman, of the warehouse receipt, 
forgery.

In Regina v. Wilson, the prisoner 
John M. Nicholl, wholiad a bill maturing for £156 9s. 9d„ 
and on the day of its maturity he signed a blank cheque 
and gave it to the prisoner, directing him to fill up the 
cheque with the correct amount of the bill and expenses 
(which would amount to about ten shillings), and after1 
receiving the amount from the bank to pay it over to the 
holder of the bill and take it up. Instead of doing so the 
prisoner filled up the cheque for £250, which he received 
from the bank and retained the whole in his possession in 
satisfaction for a claim for salary which he alleged to be 
due him.

The prisoner was convicted£>f a forgery, on the authority 
of Rex v. Mi-nter Hart, 7 C. & P. 652, and Regina v. 
Bateman, 1 Cox 186.

The prisoner there had no authority to fill in the cheque

322

Judgment

MacMahon,
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^^ofced by his master, anil the fraudulent insertion Judgment, 
by hm. of an amount in excess of what he was,instructed 
to fill it up with, made it a forgery when done with intent 
to defraud. It Is another instance of the 
application of a false instrument 
East P. 0. 855.

Heffina v. Ritson, L. R. I C. C. R. 200, was much pressed 
upon us by counsel for the prosecution as shewing that 
what was done by Sherman in endorsing the warehouse 
receipts, in this case (even had there been evidence that 
he endorsed them after the oats had been removed from 
the elevator) was equivalent to what was done by the 
Ritsons when they ante-dated the deed, which was executed 
by. them for the purpose of defrauding the mortgagee of 
William Ritson, one of the prisoners.

the instrument itself by which the fraud 
was attempted to be perpetrated was a false instrument, 
i. e., it was false as to the date, being that which was 
material in order to the accomplishment of the fraudulent 
intent.

In Regina v. Ritson, Lush, J., at p. 205, after referring 
to 24 & 26 Vic. ch. 98, sec. 20, (being the same as 

Act, R. S. C. ch. 165, sec. 26) wherein it is provided 
that “ whoever with intent to defraud shall forge or alter 

* * any deed,” &c., shall be guilty of felony, points 
out that "it would be absurd to hold that an alteration 
might constitute a forgery, but an original false making 
would not.” 6

in
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bhe There is I conceive no analogy between that case and 

the present. In Regina v. Ritson, as pointed out, the 
deed by reason of the insertion of the false date made it 
false instrument. But the warehouse receipt endorsed by 
bherman was a genuine and valid instrumént in regard to 
which the Elevator Company was liable to an endorsee for 
value upon its being endorsed by Sherman Bros., the 
holders thereof.
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To my mind it is the same as if the payee of a promis- 
sory note indorsed it after payment to him by the maker 
hut before the maturity thereof.
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_ A. B., borrows from C. 1)., the sum of $600, for which he 
MacMahon, gives his promissory note, as follows : “Toronto, July 1st, 

1889. Three months after date I promise to pay C. D., 
the sum of*$500, at his office here, being the amount this

A. B.”

Judgment.

J.

day lent by C. D. to me.
Two months after giving this note, A. B. pays the 

amount thereof, but neglects to take up the note. The 
day after receiving payment, C. D. endorses the note and 
transfers it for value. The endorsing and transferring of 
the note was not a forgery by C. D. See Burbridge v. 
Manners, 3 Camp, at p. 194. Stili what would be done by 
C. D. in the case put, would be as. much a representation 
to his indorsee that at the date the indorsement was made, 
A. B. was still owing the $500 represented by the note 

the representation by Sherman to the American 
Exchange Bank that the oats represented by the Elevator 
Company’s receipts were at the times of the endorsements 
thereof, (if, as I already stated, there was evidence that 
the endorsements were made after the rçmoval of the oats) 
still in the possession of the Elevator Company to 
the demand for the oats when called for.

In ' each of the

<
as was

li answer

It Ithe instruments were genuine, 
although the endorsement of the note in the one case by 
the payee, after payment thereof, ‘was a fraud upon the 
maker, and in the other case the endorsement of the 
house receipt, if after the removal of the oats, was a fraud 
upon the Elevator Company. But being genuine instru
ments there could be no forgery by the holders of such 
instruments endorsing in either case, because the .endorse
ments were made by the persons named as being entitled 
to make the same. The maker of the note remained liable 
because it was his duty to take up the note when paid, 
and the Elevator. Company continued liable because its 
duty was to demand a delivery up of the warehouse 
receipt when shipping the oats to New "Y^rlc It would 
be by reason of the payee’s endorsement of the note not 
constituting a forgery that the maker still remained liable
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to the endorsee, although payment had been made to the Judgment, 

payee; and it was by reason of the endorsement of the 
warehouse receipts by the prisoner Sherman, in the name J 
o Sherman Bros. & Co., not constituting a forgery that the 
Elevator Company continued liable to the Exchange Bank 
for the value of the oats, although they had been shipped 
by Sherman Bros, to New York.

The authorities all shèw that the instrument must be 

false, and what is not a false endorsement of a bill, or a false 
making of a bill is well illustrated by the cases of Rex v.
7/my l Leach 229, decided i782, and Regina v. Martin, 5 
Q. B. D. 34, decided in 1879. In the latter case the prisoner 

obert Mai tin, in payment for some goods purchased from 
the prosecutor, drew a cheque in the name of William 
Mart,,, upon a bank at which he had no account and gave 
it to the prosecutor as his own cheque, drawn in his own 
name, knowing that it would be dishonoured. The prose
cutor received the cheque in the belief that it was drawn 
m the prisoner’s

MacMahon,

own name.
Cockburn C.J., in delivering the judgment of the Court 

consisting of himself, Lush, J„ Huddleston, B„ Bindley and 
Ilawkins, J J. saidatp. 37: "The case Is concluded by 
authority. In Dunn’s Case, 1 Lea. C. C. 59 (Case 32) it was 
agreed by the judges that ‘in all forgeries the instrument 
supposed to be forged must be a false instrument in itself ; 
and that if a person give a note entirely as his own, his 
subscribing it by a fictitious name will not make it a forgery, 
the credit there being given wholly to himself, without any 
regard to the name, or any relation to a third person.’ 
Upon authority, as well as upon principle, it is clear the
R°Tr C c 8IUld be qUashed” See also Re* v. Story

not shew that the
from c"0^ IT hel<1 f°r extradition’ and^should be disdmrged
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s
Judgment. ROSE, J. :— 

Rose, J.
I agree to the contilusionfarrivedeat by the learned Chief 

Justice and my brother MacMafion, on the ground that 
there is no evidenced) shew when the endorsements were 
made—whether, befbfe oi* after the grain had been with
drawn from stoics ; and therefore no evidence that they 

^were made when the grain w|s not in store.

The argument for the prosecution rested upon the hy
pothesis that the grain had been taken out of store prior 
to the endorsements. 'Mr. Kerr urged that the fact of the 
negotiation being after the shipment of the grain, afforded 
evidence of the fact. I do not think so.

In Byles on Bills, 14th ed., p. 172, it is said : “ Except 
where an endorsement bears date after the maturity of 
the bill, every negotiation is primd fgwie deemed to have 
been effected before the bill was overdue.”

During the argument, my brother MacMahon referred to 
Russell on Crimes, 5th ed., p. 709, where Bex v. Horwell, 
R. & M. C. C. 405, is cited. In that case a count was 
hold bad for not averring that the prisoner uttered the 
forged acceptance, the holding being that the count was 
bad as it ivas possible the acceptance might have been 
taken off the bill before the prisoner uttered it.

As to the questioh of there being evidence of forgery 
in this case, apart from the above, I say nothing either one 
way or the other. * -
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[QUEEN'S BENCH DIVISION,] 

Brennen v. Brennen

ief

ET AL.
;h-

Himband and wife—Action hu „ . , , ,
«y

iy- AS:"dfo?d\rgr(„:tnort° «> *>«- of

into tlio marriage contract •— P ^ o induce the plaintiff to enter

p— ™d -*w

ioi-

led

: :to public
3j)t
of This action was

to The amended statement of claim was as follows :

T ' , Q P 18 a married woman, the wife of
fendants n™' °f the <% °f Hamilton.

dl,
oneras

.h-M fcphS'S
<1,« Mfchït “V' ». «...
cants Michael Brennen and Sarah Brennen commenced

about W1 ,the 1J,aintiff for the Purpose of bringing 
about a marnage between her, the plaintiff, and theirTon

Jo e h Scoti R B—’and ^Uent’y the

""d“i H-=i s-

en

:ivy
no II

3. The result of the said negotiations0™' 

titf and the said Joseph Scott B 
he and were married

was that the plain- 
became engaged to

, the 7th day of February, 1883.

■w rr^îr"^'6"” *•

Si'nS; SrfflLf
(ft) That the said

arennen
on

ants
lao to the plaintiff’s father ■B

oseph Sc<m Brennen 
man andmwer drank ^uMicating liquor.wa^ a sober
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it % ,

(b) That hé, the said Joseph Scott Brennen, was and
always had been a man of unblemished moral character 
and reputation.

(c) That he,' the said Joseph Scott Brennen, 
her of the very large and prosperous firm of M. Brennen 
& Sons, then and still doing business in the said city of 
Hamilton.

(d) That he, the said Joseph Scott Brennen, had 
income of $3,000 per annum.

(e) That he, the said Joseph Scott Brennen, had an income 
nd above the income which he

pisStatement.
bu
dri

was a mem- am
]

pre
an

cen

plaiof S3,000 per annum over a 
had as a partner in the said firm of M. Brennen & Sons.

B. In the course of the said negotiations the defendant 
Michael Brennen made the representations to-the plaintiff 
which are specifically set forth in the next preceding para
graph, and also made the said representations to the 
plaintiff’s father and mother acting part of the time on her 
behalf during the said negotiations, and for the purpose of 
obtaining their consent to and approval of the said mar-

as 1
IS

of t
incc
wit!
else'

1]

frau 
then 
then 
of tl

and i 
and ] 
knov 
had 1 
said 

' wouli

6. In the course of the said negotiations the said Sarah 
Brennen made the representations to the plaintiff which 
are specifically set forth in the last mentioned paragraph, 
and also made the said representations to the plaintiff’s 
father and mother acting part of the time on her behalf 
during the said negotiations, and for the purpose of obtain
ing their consent to and approval of the said marriage.

7. Acting on the faith of the said representations, the 
plaintiff entered into the said engagement and consented 
to and did marry the said J oseph Scott Brennen at the 
time hereinbefore set forth, with the consent and approval 
of her father and mother, also obtained on the faith of the

11.

forth 
"^plaint 

the s' 
enjoy, 
other 
pasaio 
fered

said representations.
8. The said representations were all false, as 

dants well knew when they falsely made them.
9. The said Joseph Scott Brennen was not a 

moral man at the time the said representations were made.
time thereafter until the separation of the

the defen-

sober and

nor at any

■

-V 
.
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plaintiff and defendant hereinafter mentioned took place Statement, 
but on the contrary, was given passionately to intoxicating 
drink, and was of a very immoral character, and was lewd

in tk i ■ «,■ , . more illegitimate children.
0. The plaintiff lived with the said Joseph Scott Bren- 

nen as his wife from the date of their marriage 
present year (1888) during which time his „ 
becoming intoxicated, and his grossly immoral and inde
cent practices and habits, and his cruelty to the plaintiff 
were at fames unbearable, and at length compelled the’ 
plaintiff to separate from him, and cease to live with him 

mm as his wife.
Neither was the said Joseph Scott Brennen 

of the said firm of M. Brennen & Sons, nor had he anv 
mcome whatever, but on the contrary was a poor man, 
with only a small salary or wages from the said firm or 
elsewhere.

and licentious, and hadsm- one or

T Of
till the 

evil habit of
I

an

lant
utitf a member

the

le of 
nar-

1. And the plaintiff further charges that the said repre
sentations were made by the defendants in pursuance of a 
fraudulent scheme and conspiracy entered into between 
hem, the said defendants, or between them or some of 

them and the said Joseph Scott Brennen, with the object 
of thereby inducing the plaintiff to enter into the said 
engagement and to marry the said Joseph Scott Brennen, 
and of obtaining the consent and Approval of her father 
and mo,her to the said marriage as aforesaid, they well 
knowing or believing at the time that if „ 
had known the true character and financial 
said Joseph Scott Brennen 

’ W0UM have entered into said

irah
hich
apln
tiff’s
ihalf
bain-

1
v

Î.
she the plaintiff 

standing of the 
they knew it, she

, the 

i the 

f the

never
lw , D engagement or married him.

f -th i ^7 ref0n of the grievances hereinbefore set 
° .h th° mlsrePresentations aforesaid inducing the 

plaintiff to many the said Joseph Scott Brennen, she lost 
the support and maintenance which she had 
enjoyed from her father and her freedom

efen-
previously

. - to make any
marriage, and became bound in life to an unkind 

passionate cruel, dissolute, unfaithful husband, and she suf- 
ered much annoyance, disgrace, reproach, contempt, abuse,

a
and i

f the

(
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and pain, and loss of health, comfort, and reputation, and 
suffered other great damage, and the plaintiff during the 
time she lived with the said Joseph Scott Brennen as afore
said was poorly maintained and not at all as comfortably 
and as well as she had a right to bo supported and main
tained had the income of the said Joseph Scott Brennen 
been $3,000 per annum, as it was represented as aforesaid, 
and the plaintiff is now left entirely destitute and without 

maintenance for herself or her child

1Statement.
did
fort

2
as h
the

the
themeans of support or 

hereinafter mentioned.
11. (b) And the plaintiff further says that on or about the 

27th day of June last, and after she had been compelled to 
leave the home of the said Joseph Scott Brennen as afore
said, she commenced an action against him in this Court

commenced, and

suffii

3.
state
the
to h

whic 
or w 
groin

for alimony, and since the said action 
since the original statement of claim herein was delivered, 
and for the purpose of further oppressing and injuring the 
plaintiff, the defendants herein, colluding and conspiring 
together for that purpose, persuaded and induced the said 
Joseph Scott Brennen to cease following any occupation 
or calling whereby he might make money, and to leave 
Canada and go to the United States of America, so as to 
prevent the plaintiff from recovering anything from the 
said Joseph Scott Brennen, and to make the said action 
for alimony fruitless, and to deprive tlie plaintiff of sup
port ; and by reason of all the grievances set forth in the 
foregoing statement of claim the plaintiff is now reduced 
to complete and permanent destitution, and is prevented 
from obtaining any substantial redress from the said Joseph 
Scott Brennen, and has suffered other great damages.

12. There was only one child of said marriage, who is 
boy and now four years old and over, and is living with 
and maintained by the plaintiff.

The plaintiff claims : (1) $30,000 damages. (2) The 
costs of this action.

Th
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The defendants delivered the following statement of 
defence and demurrer :
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did nit 1 1m n ?y,and ea0h 0f them «ays that they statement. 
£ rth t the th ry 0fthe™ make the -presentations set

2 The 1 !-irra;graP 0f the statement of claim.
The PlamtifFhved with the said Joseph Scott Bn

as h,s wife from the time of hermarviage till shortly before" 
he commencement of this action, and was during [lie said 

tone well and sufficiently maintained and supported ami 
the said Joseph Scott Bremen has always been over since 
the said marnage and is now able and willing to well and 
sufficiently support and maintain the plaintiff 

3. The defendants demur to the plaintiff's amended 
tatement of claim, and say that the same is bad in law 

the grounds that no sufficient special damage is alleged 
to have accrued to the plaintiff by reason of such ° 
sentat.ons for which she is entitled by law to recover or 
which were naturally occasioned by reason of their untruth 
oi which affected the property of the plaintiff, and on other 
grounds sufficient in law to sustain this demu

BKmm JfTndntSIdemr'er WaS argued before Falcon-
Ô rr’ Court on the 5th February, 1889.
S. H. Blake, Q, C., for the defendants.

Zld°LtCti0n' Representati0™ ™=h as those alleged 
would not give a cause of action against the plaintiff's
has Md’tTn 6SS against third Parties. The plaintiff
of t an IT f°r fiVe yea‘S' and had the benefit 
of it, and has had issue. She cannot
long as,that is retained which has 
for damages lies.

the

bly
ennen

aid, :
lOUt

tlild

the
d to 
ore- 
ourt 
and 
ired,
; the 
ring 
said 
ition 
leave 
as to 
l the 
ction 
sup- 

n the 
luced 
ented 
oseph

on

:, repre-

rrer.

I
F

This is a novel

.
now disclaim. As 

been given, no action

IThe maxim caveat emptor applies. It was her duty to 
mak mvcst.gabonsforherseif. I refer to Loffus v. Maw, ' 
., 592 ’ Ha™™™ley V. DeBiel, 12 Cl. & F 45 •

^nVatm.8 App' Cas' 467 ; "
There is no contract within the Statute of Frauds.

casewffh'18 "°t-apart Performance which will bring the
writin,, and h<3 Sta^te ; there must he a memorandum in 
writing and a consideration, and

o is a 
with I

) The
"

i;nt of

there is neither in this
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__ The doctrine of part performance has at any rate 
thing to do with personalty : Britain v. Rossiter.
This action is in reality brought to compel the defend

ants to make a settlement on the plaintiff The statement 
of claim does not allege that the plaintiff would not have 
married Joseph Brennen but for the representations—it 
says (paragraph 11) that the defendants well knew she 
would not have married him if she had known his true 
character and standing. An action to compel a settlement 
will not lie: Montacute v. Maxwell, 1 P. Wms. 618; Dun- 
das v. Du fens, 1 Ves. Jun. 196 ; Warden v. Jones, 23 
Beav. 487 ; 2 DeG. & J. 76 ; May on Fraudulent Convey- 

ances, 2nd ed., p. 372.
In entering into contracts of this kind, due caution 

must be exercised. As said in Wakefield y. McKay, 1 
Phillim. 134, 137, there is no relief for a blind credulity.

I also refer to Sullivan v. Sullivan, 2 Hagg. Con. 238, at 
p. 248 ; Bishop on Marriage and Divorce, 5th ed., sec. 204 ; 

Roberts v. Roberts, 3 P. Wins. 66, notes at p. 74.
No sufficient special damage is alleged : Chamberlain v.

Boyd, 11 Q. B. D. 407 ; Lynch v. Knight, 9 H. L. C. 577.
Bicknell, on the same side. Upon grounds of public 

policy the action does not lie. I refer to Macqueen on 
Husband and Wife, pp. 1 and 220 ; Schouler on Domestic 

Relations, 4th ed., secs. 23 and 24.
Actual pecuniary damage must be shewn : Smith v 

Chadwick, 9 App. Cas. 187 ; Barber v. Lesiter, 7 C. B. N. 
S. 175 ; Collins v. Cave, 4 H. & N. 225 ; Hodgson v. 
Sidney, L. R. 1 Ex. 313 ; Morgan v. Steele, L. R. 7 Q. B. 
611. The plaintiff alleges nothing as to possession of any 
property; her position was incapable of being depreciated 
by her marriage ; and she has been supported and main
tained during five years. There is nothing to shew any 
pecuniary damage, and mental suffering is no groun o 
recovery : Odgers, 2nd ed., p. 291. She does not allege 
that she -lost the benefit of some other contract then pend
ing ; nor that it was represented to her that she was to get 

part of the supposed income of her husband.

xTHE ONTARIO REPORTS.332
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ate

Egei ton v. Earl Brownlow, ib. 1.

, W;,A- Re.eve’ 9'°;'for the plaintiff. The authorities cited 
."0U ‘ m polnt lf this action were in contract. But it 

an action of deceit; false representations are charged 
inducing the plaintiff to enter into a marriage. See Kerr 
on Frauds, 2nd ed., pp. 383-4, 395, 405-6.

Representations as to the financial standing should be

Tlitlë00AW n0ntefi0n V' Montefi°ri, 1 Wm. Bl. 362-3 ■ 
Aeville v. Wilkinson, 1 Bro. C. C. 543; Gale v. Undo 1

era. 47o ; Hutton v. Rossiter, 7 De G. M. & G. 9 ; Bur-

to Argument.

;

ave
-it

ient■ j :u n
23

rey- :

rouies v. Lock, 10 Ves. 470.
The plaintiff when she discovered the falsity of th 

mentations could not take steps to undo the 
which she had contracted on the faith ofthem-a marriage 
perfectly va id and binding, there being no false represet- 
tations by the husband. That the marriage cannot be

mmh7mf h” !S thC “Se against the defendants. Para
fé P 7 of the statement of claim sufficiently alleges that 
he plaintiff would not have entered into the'contrit to 

f 1 the representations made by the defendants. The 
epiesentations having been made to the plaintiff the 
nfeience is that she acted upon them. I refer to Redo

tras rJto Odgers on Libel and Slander, 2nd c(l., pp 298.9 304

of (h T’ T1'™* “ ba<1 marriage- which deprives her 
; he chance 0 making a good one, is grounder dam- 

g . If the plaintiff had discovered the misrepresents 
turns before marriage it would have furnished ? 

excuse for her breaking off the contract, 
the conspiracy to make the husband leave the 

up ill paragraph 11(5) of the statement

tion :
e rep- 

marriage
'J> 1
lity.
3, at
204;

577.
lblic
1 on 
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rave
th v.
B. N.
m v.
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either a separate cause of action, or is matter in aggrava- 
This would, if necessary, support the

334

PArgument.
titipn of damages.

action. ,
Blalce, in reply. The plaintiff must shew within the 

authorities that representations were made which the 

defendants could have been compelled to carry out. Mon- 
teflon V. Montefiori and the other cases cited are cases of 
estoppel. Probability of another marriage is mere matter 
of speculation and not substantial. See Finlay v. Ghirney, 
20 Q. B. D. 494 ; Smith v. Chadwick, 9 App. Cas. at p. 19o.

to leave the country is not actionable.

ni

of

be
24
27
&Advising a man

On the 25th February, 1889, Falconbridge, J„ directed 
that the demurrer should stand over till the trial, and the 

issues of fact and law be tried together.

tried before Falconbridge, J., and a 
jury, at the Toronto Autumn Assizes, 1889.

J.K. Kerr, Q.C., and R. S. Neville, for the plaintiff.
McCarthy, Q.C., and Bicknell, for the defendant Michael 

Brennen.
S. H. Blake, Q.O., for the defendant Sarah Brennen.
J. A. McCarthy, for the defendant Hugh Brennen.

non-suit was

Th

121The action was
tra.
Mo
vest

1
tior

Wa
coniAt the conclusion of the plaintiff s 

asked for, but the trial Judge allowed the case to go to the 
jury, who were unable to agree, and were discharged.

On the 19th December, 1889, argument was again heard 
upon the question whether the action was maintainable 
j K Kerr, Q.C., for the plaintiff The action is founded 

on conspiracy as well as deceit, and the evidence supported 
the charge of conspiracy. The representations made were 
false, and it is immaterial whether they were false to the 
knowledge of the defendants or not, but as a matter o 
fact they were untrue to the knowledge of the defendants. 
It was not necessary for the plaintiff either to a nnoi 
repudiate hr a case of this kind. It may be true that the

case a
only
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plaintiff could have satisfied herself by investigation 
the truth of the representations made to her, but as a ' 
matter of fact she relied upon the representations made 
not only to her, but to her relatives.

does not aPP'y to representations
ot this kind : Pollock on Torts, p. 255.

It is not necessary that the false
^nthV°!,e inducoment- 1 refer to Pollock on Torts, p. 

m 1 J -18 C- R 371 ’ Hasti“gs °» Torts, p.
ia Sn m '8 Bing'33 ; Lovdl v'2 *

335
ra-

as to Argument. ‘

bhe
the
wi-

s of
representations should

iter
ley,
95.

cannot recede. I refer to Britain v. Rossiter, Il Q. B. D. 
123 ; Mayne on Damages, 4th ed„ 4G9 ; Addison on Con- 
tracts, 8th ed„ 838 ; Wharton v, Lewis, 1 C & P 509 . 
Money v. Jordan, 21 L. J. Oh. 531 ; Richardson ' 
rester, L. R. 9 Q. B. 34.

R. S. Neville, on the same side. Fraudulent representa
tions Me an answer to an action for breach of promise of 

marriage : Addison on Contracts, Sth ed„ 838 ; Barley v. 
Wa forc , 9 Q. B. D. 197 ; Kerr on Frauds, pp. 505-G. The 
contract cannot be undone, and an action for deceit is the 
only remedy : Pnlsford v. Richards, 17 Beav 87 94 

It has been said that an action of this kind is’contrary 
topubhc policy. Is it public policy that conspiracy 
deceit should be justified ?

McCarthy, Q. C„ for the defendants. The action is with- 
out authority to support it, and should be dismissed. See 
Finby v. Chirney, 20 Q. B. D. at pp. 497-8. No
„ h f ‘n ,t0 k f°Und ™ th61-b00ks' Such as are 

to be found bearing on agreements to make settlements

imT Ft™!™6' l ‘'t1' t0 v. DeBiel,
12 Cl. & F 4o ; Maunsell v. White, 4 H. L. C. 1039: Moor-
house v. Colvin, 15 Beav. 341 ; In re Badcock, 17 Ch D 
361 ; hay v. Crook, 3 Sm. & Gift 407.
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AThe action is not maintainable because it is contrary to 
public policy. If maintainable at all, it is so whether the 
husband and wife are living together amicably or not and 

if they had a happy home 
Scandal inevit-

Argument.

orthe \ife could equally well 
and tnere was no dispute between them.

from the bringing of an action of this land.

sue

ably ensues
See Miller v. Miller, 29 Cent. L. J. 162.

Representations as to the financial position of the hus
band, unless made with a view to a settlement are no 
enforceable either at law or in equity. No matter what 
are the circumstances of the husband, he has a right to say 
what establishment he shall keep up. The plaintiff has 
right to be maintained upon any special scjile of comfort or 
luxury ' the representations amounted to nothing unless 
they amounted to a contract to make a settlement upon

the plaintiff herself. . .
damages could the plaintifl claim ? It is îm- 

direction as to damages. The hus- 
man.” What «

M.■
wl
th'
aci
th<
wlno

Th
or

the
What wit

possible to give any
band was warranted as “a good young
damages could there be in respect of that ?

J. A McCarthy, on the same side. Contracts of or 
relating to marriage are not subject to the same principles 
as ordinary,contracts. There is a special sanctity abou 
the contract of marriage. See Bishop on Marriage and 

Divorce, Gth ed., sec. 167.
The action is against public policy. See Gilbert v.

disi
I

frai

ii
she
sa yt

JT
Sykes, 16 East 150. ,

I also refer to the following cases : Mar daunt v. Mon- 
creiffe 43 L. J. P. & M. 49, 52 ; Scroggins v. Scroggins, J 
Dev" ’(North Carolina) 535 ; Bishop on Marriage and 
Divorce, 6th ed., sec. 178; Ferris v. Ferns, 8 Conn. 166; 
Guilford v. Oxford, 9 Conn. 321 ; Reynolds v. Reynolds, 
3 Allen 605 ; Wier v. Still, 31 Iowa 107; Evans v. Evans,

1 ATot-, in reply.1 It is not necessary to avoid the contract 

in order to bring this action. The impossibility of giving 
a definite direction as to money damages is no argument. 
It is the same ifa breach of promise of marriage.

the
pr<x 
1 P

and

N.
ininii 

lie p 
repel

.

T1

i: S;



i *»
XIX.])L. BRENNEN V. BRENNEN.

April 26, 1890. Falconbridge, J.
337

to Judgment.

Falconbridge,
he

No precedent has been cited for an action like the present 
one. This fact alone furnishes a potent argument against 
my now establishing such a precedent.

In Finlay v. Chirney, 20 Q. B. I). at p. 498, Lord Esher, 
M. R, finds authority for the opinion that the action 
which he is there considering will not lie, in the “fact that 
there is no case to be found in the books where such an 
action has been maintained * * and this in spite of 
the fact that circumstances must frequently have arisen 
which would invite a decision of the question.’’

These words are extremely applicable to the case in hand. 
’There are cases

nd J.

-it-
nd.

-
us-
uot

say
i no
t or
less where an action has been brought to annul 

or declare void a marriage as having been procured by 
force or fraud, or as involving palpable-error. And in 
these cases the injured party when left free to give or 
withhold assent must have elected not to abide by but to 
disavow the contract.

Here the plaintiff for five years retained the benefit, 
such as it was, of the contract which she

ispon
:

im-
I-

fhat •

f or 
iples 
bout

, says she was
fraudulently prevailed upon to enter, and children 
born of the marriage.

If she had brought an action to void the marriage when 
she discovered the falsity of the representations which she 
says were made, she could not have succeeded.

-The law, it has been observed, makes no provision for 
the relief of a blind credulity, however it may have been 
produced : per Lord Stqwell in Wakefield v. Modem, 

Phillim. at p. 137. “Fraudulent misrepresentations of 
one party as to birth, social position, fortune, good health, 
and temperament cannot vitiate the contract” : Scliouler 
Loin. Re].,

Nor even

and

rt v.

Mou- 
ns, 3 .

and
106;

lolch,
Ivans, ■ 23 ; Ewing v. Wheatley, 2 Hagg. Con. 175. 

does the concealment of previous unchaste and 
immoral behaviour in general vitiate a marriage ; for pub
ic policy is said to " open marriage as the gateway to 

repentance and virtue.”
The maxim “ caveat emptor”

m
iutract

’iving

ms as brutally andsee
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Judgment, necessarily applicable to the 
FalcoubiTdge in marriage as it is to the purchase of a rood of land or 

of a horse.
A fortiori, th<|*-present action cannot be maintained. 

There has been^ a change of*thc position of the parties 
which dan never be revoked. They can never be replaced 
in théîr original status ; and it would be against public 
policy, against public morals, and fraught with the great
est damage to the most sacred of" the domestic relations, if 
the plaintiff should be held entitled to succeed.

That such an action should lie is doubly against public 
policy in this, that if maintainable at all, I 
why it should not be equally maintainable whether the 
husband and wife arc or are not living together amicably, 
so that if it be a.wrong sounding in damages for a woman 
to be linked for life to a man of evil moral character,dhc 
astounding spectacle could be presented of y wife launch
ing from the shelter of her husband’s house, an action 
against that husband’s relatives for misrepresenting his 

character and conduct before his marriage !
As to thef financial position of the husband, the wife 

“ If his character and conduct had been as repre-

of marrying and takingcase direc
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says :
sented, I would not bave minded about his income—if he 
had been a good man, and if he had enough to keep 

The plaintiff and her friends allowed the marriage 
mony to be celebrated with great precipitation. Unless 
Joseph Brenncn has wofully changed for the worse in six 
years, I would have thought that a girl of ordinary dis
cernment would have discovered even in the very brief 
courtship which took place, that he was not a very safe 
person to whom to entrust her happiness, be the 
dations of his father and mothmuiever so warm*.

She took her chances and^muj^ now, as far as this Court 
ract the words “ for better

me.

\ 3

:
commen-

At tl 
MacMa 

libel wais concerned, read into hey c 
for worse, for richer? 
father, the brother,/fu 
simplex comincndam/quœ non oblignt.

I was impressed by the difficulty of giving any proper

.
The praise of the'poorer.”

particularly of the mother, are
r. David Cr< 

intending 
the said ci
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• different brauohe«Urf the^ °f ''"m',=C3 th“

Other objections to plaintiff's right to recover were 
urged, both by way of demurrer and on the facts 

I rest my judgment on the want of precedent for suck)
pubHtf policy.^ °" ^ ^ ^ opüü», against

The action'will be dismissed with costs.
Proceedings will be stayed until the Divisional Co

[The cnee uus not canned further.]
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[QUEEN'S BENCH DIVISION.] 

Regina v. Creighton.is fl
I P ft. o. C. ch. 174, «ce. 2, sub-sec. (c) ; sec. 143.re
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ptex-ESS-HtSr Fir-:the effect of altering the rule ' U' L' ,03’ sec' 9. had not
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roe permitted by sec. 143 of R. 8. C. oh. 174,
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us interpreted by sec. 2, sub-sec. (c).

At the Spring Assizes for the county of York, 1890 Statement. 
MacMahon, J, presiding, the following indictment for 
libel was found against the defendants.

Canada^ Pbovincb or Ontahio, 1 The jurors of our Lady the Queen

David Creigh°t„u,0crok„trivLr.„d uuiaXiy, wiek^y"' PrMe,“ “** '

intending to injure, vUlify, and prejudi 
the said city of Toronto, who are

1-

rt
er .
le
re

and maliciously 
the Mail Printing Company of 

a corporation that publishes
er

"i

...
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paper in the said city of Toronto, called "The Toronto Daily Mail," edited 
by one Edward Farrer, and to deprive it, the said company,of its good name, 
fame, credit, reputation, and business connection, and to bring it into pub
lic contempt, scandal, infamy, and disgrace, on the twenty .fifth day of 
January, in the year of our Lord one thousand eight hundred and ninety, 
unlawfully, wickedly, and maliciously did write and publish and 
and procure to be written and published a false, scandalous, malicious, 
and defamatory libel in the form of sundry articles and headings of 
articles in a newspaper published in the city of Toronto, in the county of 
York, called “The Empire," in a certain part of which articles and 
headings of articles, namely, in an article and the heading thereto pub- 
lished in the said newspaper called “The Empire,” bearing date thef 
twenty-second day of the said mouth of January, there were and are 
contained certain false, scandalous, malicious, and defamatory matters

840

Statement.

and things of and concerning “The Mail Printing Company," according 
to the tenor and effect following, that is to say : ^

“The Plot Exposed,” “ A Desperate and Unholy Annexation Alliance," 
‘‘The Mail (meaning the said the Mail Printing Company) Deep in the Plot" 
“ Conclusive evidence that the Toronto Mail (meaning the said the Mail 
Printing Comphuy) has entered into an alliance with the United States 
Senators to deliver Canada into the Union.” “ How the Traitorous \\ ork 
is being carried out.” “The most Atrocious Piece of National Rascality 
that has ever marred Canadian History.” Atrociously Traitorous (Jon- 

part of the Mad Newspaper, (meaning the said tho Toronto 
Daily Mail).” “The Mail, (meaning the said The Mail Printing Com
pany) is a Traitor." “The Mail, (meaning the said the Mail Printing 

black Traitor to 'its Country ?” and in a

duct on the

Company) in the present is a 
certain .other part of which articles, namely, in an article and heading 
thereto published in tho said newspaper called “ The Empire,” bearing, 
date the twenty-second day of the said month of January, there were and 
are contained certain false, scandalous, and malicious and defamatory 
matters and things of and concerning the said the Mail Printing Com
pany, according to the tenor and effect following, that is to say :

“ Our commissioner has returned, and the report which he gives this 
morning leaves no room to further doubt the secret and treasonable 
intrigues with foreigners which the Mail, (meaning the said the Mail 
Printing Company) has been carrying on. The plot is now laid bare and 
the plotters exposed to the gaze and execration of loyal citizens, who will 
be startled to find that they have been harbouring such traitors in their 
midst.” “ Now that .their eyes are opened to what has been going on, 
they will make it known in unmistakable terms that Canada has no room 
for such traitors.”

<•

certain other part of which articles and headings of articles
in the said

And in a
namely, in an article and tho heading thereto published 
newspaper called “ The Empire,” bearing date the twenty-third day 
of the said month of January, there were and are contained çertain false, 
scandalous, malicious, anddefamatory matters and things of and concerning 
the said the Mail Printing Company, according to the tenor and effect
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following, that is to say : “ The Mail's Perfidv ” «« Ti.of r.

imtry and become the secret service agent and informer of the 
aggressive section of onr foreign assailants, is a fact that is startling as

Litis"!™ It:;? „ Tho ovide,,c“ «* >>
nditis apparent that there are lower depths in the Mail’s,perfidy y!t

341
ited

ety,

1 of
uurevealed.”

And in a certain other part of which articles and hepdin™ of articles 
namely, in an article and tho heading thereto phblished in the said news-
faTmmtÏ off pir!f be“ri,,g dat0 ‘«'enty.fonrth day of the 
sanl month of January, there were and are contained certain false 
scandalous mahiuous and defamatory matters and things of and concern
ing the said the Mail 1 nntmg Company, according to the tenor and effect 
oUounng that is to say i ■■ ■ Traitor,’ is what the Mail, (meaning the said

the 1>"t r ■ ®rP“,,y) a,lmita ,t8clf hunted to earth ;“TTT* S"1'1 thc M»» Printing Company) attempt, a 
defence ; still hacker infamy is tho only result of the attempt.” "Driven 
to the post, fairly run to earth, the traitorous Mail, (meaning tho said 
the Mail 1 tinting Company) at last has turned, and yesterday attempted 
", T ?™ Ti!l ““■■ «’'“Whelming proof furnished., 1,y the Umpire 
of its treasonable machinations at Washington." "Proof is usually 
required, and in a case like this where such important interests arc invoh 
red and where a great journal (meaning the said tf,e Toronto Daily 
Mad) is charged with the blackest crime in the calendar, that proof win 
need to he n the most clear and irrefragable character. " The reply of
nZT'L ,Tm,g th° "Tthe Mail Company, is awaited, and

unless the Mail, (meaning the said thc Mail Printing Company) can fully 

clear itself of the serions charges, Canada should have no use for such 
traitorous sheets, (meaning tho said the Toronto Daily Mail).’’ " Every 
Canadian knows that in making such statement, ho, (meaning the said 
Editor of the Mail) and his journal, (meaning the said the Toronto Daily 
Mail) acted the part of traitors to their country. ”

And in a certain other part of which articles and headings of articles 
namely, m an article and the heading thereto published in the said news
paper called ‘The Empire,” hearing date the twenty-fourth day of the said 
month of January, there wore and are contained certain false, scandalous 
malicious, and defamatory matters and thing, of and concerning the said the

the disloyal perfidy of tho Mail, (meaning the said the Mail Printing 
Company) in giving secret information to be used against Canada by thi 
foreigners seeking its annexation, ha. forced the culprits (meaning the 
said the Mail Printing Company) from their covert after their prolonged 
and obstinate silence in the face of the first less complete but damaging 
revelations. “ The additional revelations given on our first page to day 
eompietely .hatter the last lingering hope of any who thought tlm 

Mail would be able to clear itself from the damaging charges, and leave 
that journal fully exposed as the blackest traitor

the*
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indiStatement, ranks of Canadian journalism,"-meaning thereby that the said the 

Mail Printing Company, by whom the said newspaper known and enti
tled “The Toronto Daily Mail" is published, and whose property the 
said newspaper is, are plotters against their country and guilty of 
cious rascality and atrociously traitorous conduct ; black traitors ; 
service agents and informers of foreign assailants of Canada, guilty of 
treasonable machinations, charged with the blackest crime in the calendar, 
giving secret information to be used against Canada ; culprits ; the black- 
est traitors in their country in the ranks of Canadian journalism ; he, 
the said David Creighton, then well knowing the said defamatory libel 
to be false, to the great damage, scandal, and disgrace of them, the said 
the Mail Printing Company, to the evil example of all others in the 

offending, and against the peace of our Lady the Queen, her

a pi
libo:
plea
tory
the
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Info*
177-
secs. 
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Bare 
U. C 
Jone, 
E. & 
son \ 
ling, 
129; 
ing, 5 
Brad\

like case 
Crown and dignity.

f The following pleas were pleaded by the defendant :

At the Assize, and general delivery of the Queen’, gaol for the county 
of York holdcn in and for the said county on the 26th day of March, rn 
the year of our Lord 1890, cometh into Court the «aid David Creighton, 
in his own proper person, and, having heard the said indictment read, 
saith he is not guilty of the said premise, in the raid indictment above 
speoiliod and charged npon him, and of this he, the said David Creighton, 
puts himself upon the country, etc.

And for a further plea in this behalf, the said David Creighton say, 
that our Lady the Queen ought not to prosecute the said indictment 
further against him, because the word, and statements complained of in 
the said indictment are true in substance and in fact. And the said 
David Creighton further saith that before and at the time of publishing 
the said alleged libel it was for the public benefit that the matters 
charged in the said alleged libel, and all and every of them, should he 

. published by him, and this he is ready to verify; wherefore he prays 
judgment, and that , by the Court here he may bo dismissed and dis- 
Charged from the said prt&ise, in the raid indictment above specified.

'

May j
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Bi I April 19, 1890. S. B. Blake, Q. C., Osler, Q. C., and 
Marsh, Q. C., for the prosecution, moved to quash the . > 
second plea upon the ground of its insufficiency in not 
setting out the particular facts upon which the defendant 
intended to rely as justifying the charges continuum the 
libels, and as shewing that it was for the public boneüt 
that the matters complained of should be published.

Ritchie, Q. C., Laidlaw, Q. C„ and H. Camels, for the
defendant, contended: (1) that the authority conferred by
R. S, C. ch. 174, sec. 143, only applied to motions to quash
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indictments, and that no authority was conferred to quash Argument, 
a plea ; and (2) that under the Act relating to criminll 
libel, R S. C. ch. 163,

|.

4, al] that was necessary in a 
plea of justification was to allege the truth of the defama
tory matter complained of, and that it was published for 
the public benefit.

The following authorities were referred to : Shortt on 
Informations, &c„ pp. 527-8 ; Odgers on Libel, 2nd ed„ pp. 
1(7-8, 331, 566; Townshend on Slander and Libel, 4th ed., 

355-6; Archbold’s Criminal Pleading, 19th ed., p.’ 
150 ; Wharton’s Criminal Law, 9th cd„ p. 1646 ; Newell 
on Defamation, p. 797 ; PAnson v. ÿtuart, 1 T. R 748 • 
Bantta v. Pirie, 26 D. C. R. 468; Fitch v. Lemmon, 27 
U. C. R. 273 ; Gourley v. Plimeoll, L. R. 8 C. P 362 • 
/ones V. Bewicke, L. R. 5 C. P. 32 ; Regina v. Newman, 1 
E. & B. o58; Regina v. Labouchere, 14 Cox, 419- Davi
son v. Elliott, 7 E. & B. 229; Commonwealth v. SneU 
ling, 15 Pick. 337 ; Regina v. Patteeon, 36 U. C. R. 
129; v. Charleeworth, 9 Cox 44 ; People v. //«rcZ-
tnp 53 Mich. 481 ; fieæ v. Afasom, 2 T. R. 581 ; Regina v. 
Bradlaugh, 15 Cox 156 ; Regina v. flea, 9 Cox 401.
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May 17,1890. MacMahon, J. :__iug

he ;By the Criminal Pr&edufoTBt, R. S. C. ch. 174, sec 
143 : " Every objection to any indictment for any defect 
apparent on the face thereof, shall be taken by demurrer 
or motion to quash the indictment, before the defendant 
has pleaded, and not afterwards.” And provision is also 
made in the same section for the immediate amendment 
iV tak mt ICtmenfc tlie Courfc before Which such objection

Rys \

m
the
lot
mt

By the interpretation clause in the same Act, sec. 2, 
sub-sec. (c.) : " The expression ‘indictment’ includes infer- 
mation, inquisition, and presentmenf; as well as indict- 
ment, and also any plea, replication, oi* other pleading, and

the
efit

the
by
ash above sections w/re evidently framed from the 
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Judgment. Imperial Act, 14 & 15 Vic. eh. 100, secs. 25 ami 30 respect- 
ivdy. But sec. 25 of the Imperial Act refers only to 

J. ’ " formal defects. So that under the ,25th clause of the 
English Act, where the fault “is more than a 'mere for
mal defect,” it is not amendable : ’’ per Pollock, C. B„ in 
'Regina v. Lonsdale, 4 F. & F. at p. 58 ; while under 
sec. 143 of our Act, objection may be taken to “ any de
fect” apparent on the face of the indictment by demurrer 
or motion to quash, and may be forthwith amended.

“ A ' defect ' is the want or absence of something neces
sary Imp. Diet. A good illustration of a defect in 

indictment is where an indictment for embezzlement, 
which charges that within six calendar months the pris 
received three sums, laying a day to the receipt of each, 
and that “ on'the several days aforesaid ” the prisoner em
bezzled these sums, is bad, because it does not shew that 

1 the sums were embezzled within six months of each other : 
Regina v. Purchase, 1 Car. & M. 617. This objection prior 

. to our 32 & 33 Vic. ch. 29, sec. 32, could only be taken by 
demurrer^ but now by that section can be taken by motion 

l to quash.
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Unier the statute an objection to a plea may equally
motion towith an indictment be properly taken by a

quash.
Iu the case of Regina v. Maclean, (not reported), on an 

indictment for libel found at the Toronto Winter Assizes in 

January, 1889, a motion 
quash the defendant's plea of justification 
out the facts relied upon as shewing the truth of the mat
ters alleged to be libellous, and thus making it apparent 
that it was for the public benefit the publication should 

take place.
The motion in that case was made upon grounds the 

converse of those taken in the present case. In the Maclean 
Case it was insisted that all the defendant could allege in 
his plea was that the defamatory matters published were 
true, and it was for the public benefit that they should bo 
published ; and that he could not by his plea place upon
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the record the facts relied 
libel.

In Regina v. Maclean I held that a motion to quash 
the pica was properly made. And in many cases I would 

regard it as the more convenient practice.
Suppose to an indictment found for libel in charging the 

prosecutor with being a thief, the defendant should plead 
the truth of the matters published, alleging that the pros
ecutor had committed larceny by stealing five acres of land 
the property of one J. B, and also alleging that the pub- 
lication was for the public benefit. In such a case the 
preferable way would be to move to strike out the plea 
upon the ground that land cannot be the subject of 
larceny, instead of demurring thereto.

In an Irish case, Regina v. Rea, 9 Cox 401, which was a 
criminal information for a libel on the prosecutor in rela
tion to his office as mayor of Belfast, the first sixteen 
counts of the information were for words spoken to and 
of the prosecutor; and the 17th, 18th, and 19th counts 

for composing and publishing a libel on the prosecu
tor as mayor, and of and concerning him in the execution 
of he,,duties of his office. The traveler pleaded “not 

gunty to the whole information, and a justification in 
terms similar to the plea pleaded in the present case, with 
the addition to the plea in that case, that it was the 

duty of the traverser, as a town councillor of Belfast 
to speak the words complained of, and to compose and 
publish the said matters. There was a motion to set 
aside the plea and take it off the files. One of the grounds 
taken against the motion was that the Libel Act, 6 & 7 
Vic. ch. 96, sec. 6, did not apply to oral slander, and that 
that question could only be properly raised and decided 
by demurrer to the plea. The Court refused to set aside 

the plea on a summary motion, leaving the prosecutor to 
,demur if he thought proper.

• ï^,lte^lna v- Boggan, Times for Nov. 4th, 1880, cited 
m Odgers, 2nd ed„ p. 597, it is said if sufficient details be 

not gnln in such a plea, the only course is for the prose- 
cutor to demur. r

REGINA V. CREIGHTON. 345
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upon as justifying the alleged Judgment.
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Under the 143rd section of the Act, where there is a 
defect apparent on the face of an indictment, either course 
prescribed by the statute is open to the prosecutor , he may 
demur, or he may move to quash ; and it is for the 
Court before which the objection is taken to exercise its 
discretion, as was done by the Court in Regina v. Rea, and 
say whether it will give effect to a summary motiou to 
quash, or leave the party to his remedy by deihu

The Slander and Libel Act, as it appears m the old Con. 
Stat. of U. C. ch. 103, sec. 9, provides that it shall be a 
good defence for a defendant to pleqd the truth of the 
matters charged byway of justification “in the mannci 
required in pleading a justification in an action for defama- 
tion”—in this following the English'Act, 6> 7 Vic. ch.

346
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96, sec. 6. , „Q
When the Libel Act was amended by 37 Vic. ch. 38,

5 and 6, the above words in quotation marks were omitted, 
f and are likewise omitted in the R S. C. ch. 163, sec. 4. _

It was urged that the omission of these words 'from the 
present Act Is an indication that since the Act of 1874, 
(37 Vic.) it was not the intention that in pleading ajusti- 
fication to an indictment or information for libel the 
defendant should be required to plead as in en action for 

defamation, and that ajl he is
plea is that the defamatory matter is true, and that it 
for the public benefit it was published.

I .think, however, the change made by the 
not the effect claimed by counsel for the defendant ;

not intended

secs.

m -
t:

required to say by bisnow
was

■:

Act of W4ELI
1-i has

and the omission of the words indicated 
to limit the mode in which a plea of justification should be 
pleaded, but rather to widen the jurisdiction of the Court 
in dealing with such pleas when pleaded in such a manner 

to withhold what might be deemed sufficient particulars 
charge made by the libel against a prosecutor, and

was
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found 
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“ atroc 
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which he is called upon to meet.

In ffickinbotham v. Leach, 2 Dowl. N. S. at p. 
Alderson, B., says : “ The object of the plea (of. justifica
tion) is to give the party who is in truth an accused per-
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means of knowing what are the matters alleged 
or as put in Odgers, 2nd ed., p. 178, « The 

plea ought to state the charge with the 
in an indictment.”

“ A justification must always be specially pleaded, and 
with sufficient particularity to enable plaintiff to know 
precisely what is the charge he will have to meet. If the 
hbel make a vague general charge, as, for instance, that 
the plaintiff is a swindler, it is not sufficient to Jead that 
he ,» a swindler ; the defendant must set forth the specific 
facts winch he means to prove in order to shew that the 
plaintiff is a swindler:” Odgers, 2nd ed., p. 177, citing 
/ Anson v. Stuart, 1 T. R. 748. “

If an indictment were found against a person for libel 
n publishing that J. B. was a thief, because at 

time he stole $100 of the

347
son, theL Judgment.

MacMahon.
against him ;i

f same precision as J.
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a certain
moneys of J. S. ; or that J. B. 

was a forger, having forged the name of J. S. to a promis-
!°r f10 Payme,,t0f 850»; in either of the cases 

put, the defendant in pleading a justification is only called 
upon to allege the truth of the matters, and that they 
published for the public benefit, because all the necessary 
facts in the one case shewing how the prosecutor is a thief 
and in the other how he is a forger, are stated with suffi
cient particularity in the libel, and such facts therefore need 
not be repeated in the plea of justification. But if an indict
ment were found against a person for calling J. B. a thief or 

orger, the defendant, if he desires to plead a justification 
must in his plea set forth the specific facts in order to 
hew how the prosecutor is a felon of the class stated in
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atrociously traitorous conduct," and the Mail is called 1 
a black traitor to its country,” the plea fails to shew 

how and ,” what manner the prosecutors are « traitors ;”

how the My-l RV\ " gUiUy °f “ traitorous conduct;” or 
how the Mail has been “a black traitor to its
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^ Judgment, and the prosecutors are entitled to"have in the plea of 

Macl^n, justification the facts set forth with sufficient?
to enable them to see the charge they will have to mu>t 

In Regina v. Wilkinson, 42 U. C. R1) decided in J878, 
Libel Act was amended, Harhson, 

to the necessity of 
indictment in a like manner

1
sifct
file

1
postfour years after our 

C. J„ at pp. 505-6, treated the rule 
pleading a justification to an 
to an action for defamation, as being still in existence.

And Taschereau’s Criminal Acts, 2nd ed., p. 229, gives the
Libel Act in which

disjas

form,of a plea of justification under 
the author evidently entertains the opinion that the tacts 
which render the publication of the alleged libel to be for 
the public benefit must be set out in the plea.

The care to be taken and the particularity required in 
pleading a justification to an indictment or information 
for libel is fully considered in Regina v. Newman, 1 L. & 
B. 558, and see p. 561, where the pleas are fully set out. 
Also Regina v. Moylan, 19 U. C. R 521 ; Regina v. WO- 
kinson, 42 U. C. R, where at p. 506, Harrison, C. J., gives 
the result of the cases as being that if the defendant, 
«ither in civil or criminal proceedings, has stated in the 
article complained of, more than he can allege to be true 
or substantially prove to be true if alleged, he may be 

found guilty of libel.
I have come to the conclusion for the reasons given that 

the plea of justification filed is manifestly insufficient, 
and must be quashed and removed from the files.

Where the objection is that the plea of justification 
filed is insufficient in its details, as in Regina v. Hoggan, 
or where, as in Regina v. Rea, one of the questions raised 

' during the argument of the motion to quash the plea, 
whether the Libel Act, 6 & 7 Vic. ch. 96, sec. 6, applied to 

of oral slander, I can well understand the Court before 
were raised, refus-

our
fX
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ThIkIn < Midi
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1886,
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which questions of the character stated 
ing to deal with them by summary motion to quash, and 
leaving the prosecutor to demur.

NVsuch questions arise as to the plea before me, and I 
think it a proper case in which to deal with it by a motion 

to quash.
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Régit
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The defendant will have until the first day of the next Judgment. . 
sittings of Oyer and Terminer at Toronto in which to 
file an amended plea of justification.

The costs of and incidental to this motion can be dis
posed of when the Judge who presides at the trial ds 
disposing of the costs at the trial.
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IDDLESEX V. SMALLMAN ET AL.
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be

hat
;nt, . This"was an action tried before Street J., at London 

without a jury, on 15th May, 1890. \
The plaintiffs were the corporation of the county of 

Middlesex ; the defendants were the sureties for the late 
Registrar of the north and east ridings of the county. 
Hie action was brought upon a bond dated 8th January 
188C, in the form given in Schedule A. to the Registry
Act, to recover 8737.50 and Wrest, being the portion of
the fees received by the Registrar which he should have 
paid over to the plaintiffs, underlie 107th section of the 
Registry Act, ch. 114, R. S. O. \

The defence

, Statement

lion
fan,
tsed
was *
dto
fore
fus-
and

nd I was that under the bond they gave, the 
sureties were not liable for the payment of theseition

moneys.

XV
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' Pai$,om, for the plaintiffs.
Osler, Q. C., and Flock, Q. C„ for the defendants.

The following Ontario statutes were 
counsel : 31 Vic. ch. 20. secs. ? and 17-21; 35 V,c.ch. 27_ 
36 Vip. ch. 6, sef 3 ; 39 Vic. ch. 17, sec. 10 ; R. S. 0.1877 
ch. Ill, secs. I 9, 13, 20-24,104,108 ; 40 Vie ch. 6,
10 • R S. O. 1887 ch. 114, secs. 8, 9, 13, 20-24,107.

The following authoritieswere also referred to : Murfree 
on Official Bonds (1885><cs. 179, 460, 488 ; De Colyar 

on Guaranties, 2nd ed„ p. 206 ; Gray v. Ingcrsoll, 16 

0. R. 194.

Argument.

referred to by

V.5”
sec.

May 21,1890. Street, J.

The form of the bond here sued on is that which was
before the intro-prescribed by the Registry Acts in force 

duction of the provisions giving to the county or city 
municipalities a share in the Registrar’s fees, and the 
form has been preserved down to the present time 
notwithstanding those provisions. The conditmn is that 
the Registrar shall " perform the duties of his office 
such Registrar, and that neither he nor his deputy shall 
negligently or wilfully misconduct himself in his said 
office to the damage of any person or persons whomsoever 

By sec. 107 of the Act (R. S. 0.1887 ch. 114) it is male 
compulsory upon any Registrar, the fees of whose office 
have exceeded a certain sum, to pay over to the county or 
city municipality a certain proportion of; the dxcess.

clause in the Act under; which the

saun

as

Had there been no 
present bond was given, dealing specially with the ques ion 
of the security to be given for the payment  ̂the 
Registrar to the municipality of the prescribed portion ot 
htofees, I think the terms of the bond would have been 
sufficient to make the sureties liable. The words used are, 
as might be expected from the object with which the form 
was originally framed, more apt to cover the performance 
of duties than the payment of moneys, but the conclusion
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ttiTZ\mCh 8training'have been reached that
■\ ■

a Judgment.

his office. The 13th section of the same Act, however 
makes spec.al provision for the giving of special security’ 
or the payment of these moneys. It enacts that “The 

Lieutenant-Governor, upon the application of any county 
01 city interested, or without such application if he thinks 
ht may require any Registrar to give security in such form 
and for such an amount as the Lieutenant-Governor in 
Council determines to be sufficient to secure the due pay- 
ment ofany moneys payable by the Registrar to the county

I think it ca/ot be held that where such a special 

security 19 g ven there are two sets of sureties for the

security for A*" m°neyS' ^ ifs°’then u"til the special 
secuiity for them is given, ,t would seem to follovfclhat no
ecurity exists for them. The history of the legislation, I 

think, strengthens this view
Previous to 35 Vic. ch. 27 Registrars retained all fees to 

then-own use and gave one bond only in the statutory
executed eX1StS’ and is that which the defendant!

5

t
S

1
By 3o Vic. ch. 27 Registrars were required for the first 

mie to pay part of their fees- to the municipality, but no
payments V*'- ^ their ^ ecurity for such 
payments. This omission was rectified by 39 Vic. ch. 17

same as sec. 13 of the present

a
e
e

sec. 10, which is the 
Registry Act. /

The result 
Wist be take

•r

to be that the bond given under sec. .9 
to be restricted to the

seemsie
n

IT n.y , . performance by the

poition of his fees, and that if an interested municipality 
lesire to ha security for the mnno/a

Regliesr\
;n
■e,

obtain am special bond for the 

Action dismissed with

purpose.ce
)n

costs.4o—VOL. XIX. O.R.
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Dent
that '[COMMON PLEAS DIVISION.]

Herman Lloyd, George Lloyd 
Albert Lloyd.

Mills,AND
Regina v.

.
Criminal Mw-Rupe-Croum cm* rrocmd- 

On a Crown case reserved it is not Stof*?! mShudcharge, that being

Th“*vidence againstll^ ^"“^enrapcd wMclTinrtwôf admissions

hut the
"S&SXt&XESX'* executive should be called., 

the case.

'
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vf iûi j 
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5. Tht

on the
22nd day of April, 1889, before Falconbu.doe, J and a
,„ry. on ... indictment charging the prisoner Herman
Lloyd, with having-on-the 2nd davof 
at 'the Township of Tyendenaga, m the County of 
Hastings, committed a rape on one Anne Denton and the 
prisoners George Lloyd and Albert Lloyd with aiding 
abetting in the commission of the said felony.

The juiy returned a verdict of guilty again.
and the learned trial Judge reserved for the

Pleas Division of—

;
Statement.

i
im

prison ers;
opinion of the Justices of 
the High Court of Justice 
Reserved the following case :

the Com/non 
as a ourt for Crown Cases

counsel, Mr. Dickson,

to previous acts of criminal connection alleg y
byPthe eald Albert Lloyd with her Mouiously l the

re examination upon throe distinct c om“ y 4 objected to, «1»" ,ï-îatsstasasïî-i-a
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iL. / K0GINA V. LLOYD.

îSÆfe i:,tFMU S, starti^ro^e residence of Albert Lloyd, where she wai staying, 
« Of^f !8holm'a Mills- Th=y drove to Asa Lloyd'!,
“. r Pr “\' atout miles distant. There they met

Herm n TÎ. 77, he ,e,t A” Uoyd's at the same time a.
Herman Lloyd and Anme\Denton the prosecutrix, who swears that
di!2! U°y T 'T ‘he rsy with them and rode with them for some

T^rTr rge fyi got °ut °f thc bu» “d h=™»- B=yd,l lfld ,h 7 roVe oi U1‘° woods onlled «all's Woods, and there 
the stated the act was committed by Herman Lloyd while they were
Uone ; that a few minutes aft» he had committed the offence the prisoner 
Ghorge Lloyd came through thiwoods, and that he, too, had connection

353

the with her against her will Thht 
prisoner, Albert Lloyd, came to the
according to her evidence, to consent Wji „o_________ W1

17717777 n i Albert
UOytl then drove with her in the

a few minutes after this the other 
dace where they were and asked her, 

•nfttshe might have connection with

id to

the
without molesting her. That Herman

id a

5BEHEiSEH?=what had been done to her. J
AmTr'fY”™ Uent011' S“ted “ cross-examination that at 
the time of the alleged rape on the Sunday evening mentioned, that the 
prisoner Albert Lloyd was getting ready to thresli his grain She also
“h°rthTh0mM,EmeX ,li<l the thre’hi"8 fOT Albert Lloyd that 
fsll, and that the way from Albert Lloyd's to Thomas Emerson's „ „
Asa LHjrd.i that the road through Hall's Woods is the road to As. 
Lloyd from Albert Lloyd s : that it was not fenced on either side through 
the woods i and she say, that Herman only drove a few feet off the 
regular road, alap that there was a road into the woods on which He 
Lloyd drove off the main road with her. She says she struggled hard 
and screamed loudly both when Herman Lloyd and George Lloyd had 
connection with her. Sh„al,o testified that during the wfek preceding 
this Sunday Aibert Lloyd had had connection with her, and assigned a! 
her reason for accepting Herman Lloyd’s invitation to go ont riding under 

esc circumstance, that she " thought he was just a. nice », anybody 
else. She says that when they left Albert Lloyd's the express intention 
™ ‘t°n T *“ CUsholm'= MiU". and that neither George Lloyd nor 
Herm n ll 77 f?5™1'norwere «»=>■ of them present when she and
tttT d r 7 dri're' “d il ™ »«"■• they had started
hat the destination wns changed to A,a Lloyd's with her consent She

Prol“C'1
direction from Chisholm’s Mills.

5. The prosecutrix also
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Bùconnection with her in 0-une,*££££ 

Lloyd’s in 1888, but that she a connection and before she
year ami over which intervene that 4uri„g her visit in
returned to his place in 1888. twice but that she said
1888 Albert Lloyd had conn“‘,0“ *e third time, although she had 
nothing about it to anyone until after the tn , ,rom A1b,r
every opportunity to complain of the acts or w g

Lloyd's house. of former indictment against the
6. It was shown that on the trial oi , n the proseeu-

prisoner Albert Lloyd upon a charge of rape P the faU „f

trix in 1887, which trial was had „ Uoyd a„d .

' t with her once at least before the

7.
trix, examined her m d°tllU Uoyd. Albert Lloyd's counsel ,
connection had between her prejudice his defence to this*rrrrs'i‘“ », - - »—-■ - ■-
Court of Justice.

The questions for the “ldJu 'uoyd such as was su
(1.) 'Vas the evidence against Albert Lloyd . in,t him

to submit to a i™y"t°fw‘L:wn the case from the 

ittal of Albert Lloyd ?
re-examination,

J.Statement.
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fficient and^"

proper
hereinbefore set forth, or 
jury and directed an acqu 

(2 ) Was the evidence on

was safe and proper to su e Lloyd such as was sufficient and
prtqier'to^uhmi^to ^jury^ln support of the indictment against him herein

before set forth '■ ., r e;ther the first or

shall be vacated and set aside and quas effi tion in the negative,

Z'Z-srtSTS";.- 5—
vacated and quashed. tve fourth questions in the
negative, thenThe said’veTdict'as against George Lloyd shali be quashed 

and vacated.
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In Hilary sittings, February 15, 1890, the me was 
argued before Gal^.C.J., Rose and MacMahon, J.J.

I \
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Bigelow, Q. Qr for the prisoners.
J R. Cartwright, for the Crown.

355
ert Argument.the

in
aid March 8,1890. MacMahon, J. t

The evidence is somewhat voluminous, but the main 
facts developed, during the trial are nearly all sufficiently 
set forth in the case reserved by my learned brother 
Falconbkidqe.

There is no

the

1 of

evidence whatever to connect Albert Lloyd 
with the offence charged. The facts as stated in the third 
paragraph of the case shew that at the time Herman and 
the prosecutrix started for their drive from Albert’s house 
on the Sunday evening in question, they drove in 
trary direction to that at first contemplated.
Herman asked Annie Denton to go fo 
posed destination 
Albert s house, and instead of going there they drove in an 
opposite direction, a distance of seven miles, to Asa 
Lloyd’s. There is no evidence that Herman had 
municated to Albert the direction in which he was going, 
and from what took place prior to leaving Albert’s house,’ 
the purpose appeared to be to go to Chisholm’s Mills.

If Albert appeared in Hall’s Woods, as the prosecutrix 
states he did, after she had been criminally assaulted by 
the prisoners Herman and George, he (Albert) 
molested her ; and there is no evidence of any agreement 
between him and Herman that he should be in the vicinity 
of the place where it is alleged the assault was committed 

zby the prisoners Herman and George.
In order to make Albert an aider and abettor under this 

indictment, he must have been present either actually 
Q or constructively ; and a person is present in construc

tion of law aiding and abetting if with the intention of 
giving assistance he is near enough to afford it should 
occasion arise. Thus, if he was watching at a proper 
distance, to prevent a surprise, or to favour the escape of 
those who were more immediately engaged, then he

Im
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this a con- 
When

r a drive, the pro- 
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or le 
cone

Roscoe’s(Albert) would be a principal m the second degree 
Cr Ev„ (10 ed.),pp. 182-3. Archbold a Cr. PI. (10 ed.) 9 & 10.

There was no evidence to shew such a stole of facto, and 
the learned Judge should, we think, have withdrawn the 

case as against Albert Lloyd from the jury.
As to the case against the prisoners Herman -md George 

tlfat there was not evidence which the 
should have submitted to the jury 

stated in the sixth paragraph of 
the trial of a former

Judgment.

MacMahon, In
J.

sixth 
refer 
deliv 
U.C. 
in fo 
crim; 
us no 
of go
jury
ncqui
cutio
may

we cannot say 
learned trial J udge 
against them, although, 
the case the prosecutrix 
indictment against Albert Lloyd upon a ehurgo ££ 
said to have been committed upon her 1887, that both 
Herman Lloyd and George Lloyd had connection with lie 
at least mice before the Sunday on which they assaulted 

her in Hall’s woods.

as
swore on

These facts were before the jury, and were commented 
upon by my learned brother Falconbhidge in his charge 

for the jury to weigh the evidence of the 
what credit should be given to herand it was 

prosecutrix and say

teEvmTn cases where, upon the trial of a prisoner, the 

evidence of an accomplice is not corroborated, the jury 
may convict, although it is now the universal practice lor 
judges to advise juries that it is unsafe to convict upon the 
testimony of an accomplice alone. - It is not a rule o law, 
that an accomplice must be corroborated, but a ru e of 
practice merely”: see Jervis, C.J., in Regina v. Stubbs, 7 
Cox. C. C. 48, 51 ; and Lord Campbell in Regina v. Joue», 

Camp. 131, speaking of the evidence of
“Ifxjie is believed, his testimony

to establish the facts to which he 
denoses" See cases collected on this point in Regina v. 
Smith, 38 U. C. R. 218, at p. 229; and in Regina v.

Andrews, 12 O. R. 184. , ,, , *
In charges of rape the law as to the credit to beat ached

to the evidence of the person ravished is thus ^ ^ 
Lord Hale : » The credibility of her testimony, and how to 
she is to be believed, must be left to the jury, and is more

• So
the p 
made 
made 
able ; 
was 
may 
reach 
to be 
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or less credible according to the circumstances of faht that Judgment, 
concur in that testimony:" 1 Hale P.C., 633.

In the case against the prisoners, which we are called 
upon to consider, we may, in view of the statement in the 
sixth paragraph of the

MacMahon, 4
J.1

B
case to which I have already 

referred, adopt the very apt language of Robinson, C.J., iii 
delivering the judgment of the Court in Regina v. Baby, 12 
U. C. R, 346, in 1855, at which time under the statute then 
in force the Courts were empowered to grant new trials in 
criminal cases. He says at p. 353: “The statute -* * gives 
us no authority to order a new trial, or to prevent a verdict 
of guilty from’going into effect because wc may think the 
jury would have exercised a sounder judgment if they had 
acquitted. We may consider the evidence-for the prose
cution to be weak ; we may find it to be conflicting, and 
may have a strong impression that, if we ourselves had 
formed part of the jury wc might not have been satisfied 
with it.”

h
e

y
>f
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>o

;h
er
id

ed

;e.
he

i So in the case in hand we may consider the evidence of 
the prosecutrix weak ; we Inay, in view of the admissions 
made during the trial, consider some of the statements 
made against the prisoners Herman and George as improb
able ; but the probable truth or falsity of the statements 

for the consideration of the jury, and although 
may think they did not exercise a sound judgment in 
reaching their verdict, we cannot say there was no evidence 
to be submitted to them, and therefore the learned Judge 
tfas not bound to withdraw the case from the jury.

The question reserved as to whether the evidence was 
sufficient and proper to hi submitted to the jury was not a 
question of law arising at the trial, and the reservation was 
therefore not properly made. Whether there 
evidence was a question of law for the Judge; its 
sufficiency was a question of fact for the jury.

While reaching the conclusion that the case could not 
have been withdrawn from the jury as to Herman Lloyd 
and George Lloyd, yet in view of the admission made by 
the prosecutrix that prior to the alleged rape charged in
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S'Judgment, the indictment they had connection with her, it is proper 

Mechlin, that the attention of «^Executive should be drawn to the
t

case of these prisoners. ) ;
There will be judgment for the Crown as against the 

prisoners Herman Lloyd and George Lloyd ; and there will 
the conviction as against the

J. %
Tl

be judgment quashing 
prisoner Albert Lloyd.

lot N
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Galt, C.J., and Rose, J., concurred.

[COMMON PLEAS DIVISION.)

Meyers v. The Hamilton Provident and Loan

the age of twenty-one years, the proceeds thereof to be equally divided

1a hi'. 13 STSL-JS ."Si s £51
SS, M»8o,C«'at by the terms of the will there w«,a restraint on aliéna-

JOMPANY.

sale but

It Nc
* struij

Ui
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since
child:
Davii
actioi

1
This was an action commenced before Street, J., with- 

the 6th of November
Statement.

out a jury, at Brantford on 
and continued at Toronto on the 11th of November, 1889.

The action was brought by the plaintiff to obtain a de- 
claratory judgment as to the title which passed to him 
under the will of David Meyers, and to restrain the 
mortgagees, the Hamilton Provident and Loan Society, 
from selling under the mortgage until the title was declared 

by the Court.
The 1

On
a disc 
ing a/

On
the p 
and J 
mortg 
were 
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,med Judge delivered the following judgment, 
tains the clause of the will before the Court forwhich co

consideration, and states fully the facts :
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Street, J.:—The circumstances in this case were as .Judgment, 
follows: David Meyers being the owner in fee simple stoâTj 
of the lands in question made his last will, bearing date 
on 27th December, 1851, and died on 2nd July, following 

The third clause of his will is
3

1 as follows :

Me
3

"I give and bequeath unto my third son Nelson Meyers during/his 
natural life and after hie decease to his heirs and their assigns fofever, 
lot No -o in the 5th concession, township of Ancaster. This endow- 
ment of Nelson Meyers is subject to the hereafter hamed reservations : I 
bind and oblige Nelson Meyers to pay or cause to be paid out of the rents 
or incomes of his endowment in this will the sum of £43, 15s. of lawful 
money. This sum of money is to be paid within three years after my 
decease, and it is also to be paid to the following persons, that is to say, 
£-5 to my son Jacob Meyer; £6, 5s. to my eldest daughter Mary Ann 
Hardy ;£6,5s. to my second daughter Amanda Lambkin, and £6,5s. to Jane 
Eliza Miller, the girl that I have had from a child. The lot of land that 
Ne son Meyers ,s endowed with in this will is to be sold, but not during

Tre’natUraIlife and not afterhia deatL "ntil his youngest 
child then living is of the full age of 21 years, and it is to be sold within 
three years after Nelson Meyers’ youngest child is of the full age of 21 
years providing Nelson Meyers is dead. The proceeds received from the 
sale of this lot of land is to be 
childrep at the time of the sale.

Y.

mt

lie
of

equally divided between Nelson Meyers’the
i of 
led

No other part of the will is of any assistance in 
struing this clause.

Upon the death of the testator, Nelson Meyers entered 
into possession of the lands in question and has ever 
since continued in possession of them. He had three 
children living at the time of the death of his father 
David Meyers, all of whom are parties defendants in this 
action.

On the 27*01 of January, 1883, Nelson Meyers executed 
à disentailing deed for the purpose, as it appears, of 
ing a fee simple in himself and his heirs.

On the 1st of August, 1885, he executed a mortgage upon 
the property to the defendants, the Hamilton Provident 
and Loan Society. That mortgage being in 
mortgagees took proceedings under their power of sale, but 
were unable to obtain a purchaser owing, as it is stated, 
to doubts as to Nelson Myers's right to convey a good title.

46—VOL. XIX. O.R,
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judgment. This action is now brought by him to obtain a declam- 
—-, tory jud-mcnt as to the title which passed to him by the 
Street,to restrain the mortgagees from selling until the

title is declared by the Court. .

advanced hL a considerable sum of money; he has made 

default in repaying it; and it cannot be aHowedtlmtc 
should ume doubts as to the title as a reason,why the mort- 

should not be allowed to realize their security 
declaration as against
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^Thfintento^the testator in regard t° this Prnperty 

■ r think nlainlv to be gathered from his will. His 
désire was that Nelson'Meyers should enjoy it for Ins hie 
"out of therents the legacies which he specifies and 
that upon his death, and within three years of the youngish attaining 21 years of ^whichever even should 
last happen, the property should be sold and th l

««-. <«
simple in Nelson Meyers by devising to him the P-oper y 
forhfe with remainder to his heirs, but the fee simple

fTfs not necessary that formal words declaring 

should be used. It is only necessary that an 
Should be manifested by the testator with aspect to th 
property in favour of an ascertained person or class of 
P P 5 and the intention will be executed through the 

trust however informal the language may be
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in which the intention may have been exposed. Here Judgment 
the property is devised to Nelson Meyers expressly subject street™! 
to the subsequent reservations which are that out of the 
rents and income he shall pay the legacies and that at or 
shortly after his death it shall be sold and the proceeds of 
the sale divided amongst his children then living. Subject 
then to these conditions he takes the property and may 
apply the rents and income to his own purposes after pay
ing the legacies. When the time comes for a sale of the 
property the trust for sale arises and is to be exercised by 
the persons then entitled to the legal estate under the will 
of David Meyers, that is to say, by the heirs of Nelson 
Meyers, or by his or their assigns, for every assign 
take subject to the terms of the will. Nelson Meyers 
therefore took a beneficial interest in the land for his life 
subject to the payment of the legacies which are charged 
on it, and there is nothing in the will to prevent his dis
posing of it. This interest is what passed to the mortga
gees and the disentailing deed was of no force or validity.

The plaintiffs should pay the costs of this action.
The declaration will of course not be binding upon any 

children of Nelson Meyers who may hereafter come into 
existence and who may become entitled to a share of the 
proceeds of the sale of the property.
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rty In Michaelmas Sittings, 1889, the plaintiff moved 
notice to vary the judgment.

In Hilary Sittings of the Divisional Court, (composed of 
Galt, C. J., and MacMahon, J.), February 12, 1890, 
Grerar, Q. C., and VanNorman, Q. C., supported the 
motion.

Hoyles, Q. C., contra.
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The same will be the case with words of limitation, in fee Judgment, 
or in tail, superadded to the words “ heirs” or “ heirs of the jiacMahou, 
body.” Thus a limitation to the heirs of the body of the J. 
ancestor and their heirs, or their heirs, executors, adminis- 

** trators and assigns forever, * » will not avail to give
the heirs an estate by purchase : Theobald, jljd ed. 314.

It is said by the
words of distribution and limitation together superadded 
to the limitation of the inheritance prevent the operation 
of the rule.”

It has sometimes been laid down that words of distribu
tion and limitation together, superadded to the heirs, 
would make the latter

author at p. 315: "Nor will

r

i

word of purchase, but the 
rule is now clearly settled overruling Gretton v. Haward, 
Taunt. 94 ; Crump d. Woolley v. Nonoood, 7 Taunt. 362 ; 
Anderson v. Anderson, 30 Beav. 209, and other cases cited 
by Theobald, at p. 315.

“Lord Cockburn, C. J., in Jordan v. Adams, 9 C. B. N. 
S. 483, at p. 497, thus sums up the law with reference to 
the extent of the application of the rule in Shelley's Case 
where the word “ heirs” or “heirs of the body” are used : “ No 
incident superadded to the estate for life, however clearly 
shewing that an estate for life merely and not an estate of 
inheritance was intended to be given to the last donee, 

any modification of the estate given to the heirs, how
ever plainly inconsistent with an estate of inheritance, nor- 
any declaration however express or emphatic of the devisor, 

be allowed, either by inference or by force of express 
direction, to qualify or abridge the estate in fee or in tail 
as the case may be, into which upon a gift to a man for 
life with remainder to his heirs or the heirs of his body 
the law inexorably converts the entire devise in favour of 
the ancestor.”
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and in order, to carry out such intention the
and daughter-in-law—to^k only

estate tail

Judgment. Patterson ;

in severalty. Wilson. C.J., in the Court below, at pp. 147,
148 pointing out the rule of law that in construing wils 
the general intent will yield to the particular intent says^
.. if Le be superadded words or expressions shewmg what
the particular intent of th\testator was, and ,f that intent 
ILÇllï carried outS And also " that every part of 

the'vlill shall be given effect to, so far as the hw will per - 
It imJ no further, and that no part will be rejected, ex
cept what tile law make4 it necessary to reject.

In Smith v. Smith, 8 O. R. 677, where there was a dev se 
to J S for the term of his natural life, and if he should . 
leave a lawful heir or heirs then the said lands should be 
divided equally amongst them, the learned Chancellor held
that J S took a life estate only, the testator having h 
self interpreted the words - lawful heir or heirs to mean 
child or children by declaring that the farm was 

- divided amongsttoem al, the^ death■ o their Mher^

. in. that case the devise did not, according ,
a„ estate in fee or in tail under the

Si'll

lor’s judgment, create

. ffSER mm.. « a a.
made in 1866 the devise was to the plaintitf »” -
and executors forever of a parcel , of land subjecMo th

sible constructions: (1) An estate m fee m t p ,
but subject to be defeated by executory limitation to h 
children after his decease if they survived hmJJJjj 

rejecting the earlier technical words to h.s heirs 
beinrr used ignorantly or in misapprehension - 
effect which would cut down the first devise. ‘° **

for life only, and would vest the remainder m ee in 
tenants in common. (3) To intei calate
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estate of the children between an estate for life in the Judgment, 
plaintiff and the ultimate remainder in fee vested to him 
by the first words o,f the will.

The inclination of the Chancellor was that the last was 
the preferable construction.

Smith v. Smith ; Sweet v. Platt, 12 O. R. 229 ; Re 
Chandler, IS 0. R. 105, and Dickson v. Dickson, were 
cited in the argument as authorities that under the will in 
the present case Nelson Meyers only took a life estate.
But the language of the will, according to the view of the 
learned trial Judge, and in my own opinion, shews that 
Nelson took an estate in fee under the Rule in Shelley's 
Case ; and I do not think the words in the latter part of 
the clause are of that decisive character by which that 
estate can be cut down or in anywise impaired.

It is a rule of the Courts in construing written instru
ments, that when an interest was given or an estate con
veyed, in one clause of the instrument in clear and decis
ive terms, such interest or estate cannot be taken away or 
cut down by raising a doiibt upon the extent and meaning 
ami application of a subsequent clause, nor by reference 
therefrom, nor by any subsequent words that are -not as 
•clear and decisive as the words of the clause giving that 
interest or estate : Thornhill v. Hall, 2 Cl. & F. 22. See 

. also Kerr v Baroness Clinton, L. R. 8 Eq. 462, at p. 465.
The other question to be decided is whether the restraint 

against alienation by Nelson Meyers during his lifetime 
is valid ; or whether it is such a restraint upon alienation 
when added to a devise in fee as renders it void for 
repugnancy.

In» Smith v. Faught, 45 U. C. R. 484, there was a devise 
in fee the devisee being restrained from selling or causing 
to be sold the above naméd lot or any part thereof during 
her natural life, but she should be at liberty to grant it to
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eir" any of her children whom she should think proper. The 
restraint upon alienation was held valid. But it was also 
held that the giving of a mortgage by the devisee was not 
a violation of the restraint.
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In Earls v Mc Alpine, 27 Grant, 161, the Revise was to 
the two sons of the testator with a restraint on alienation 
during the life of testator’s widow. Blake, V.C., held the 
restraint valid, and the Court of Appeal affirmed the judg- 

ment in 6 A. It. 1

pa:Judgment.

MtfcMahon,
the
cas
outr t is t

O. R. 318, where the devise of lands 
married woman with a proviso that she should 

incumber them until her sister should

1In Re Weller,
“rewas to a 

not alienate or
arrive at the age of 40 years Armour, C. J., held the 
restraint was valid. See also Penny-man v. McGrogan, IS 
C. P. 132; He Winstunley, 6 0. R. 315.

The last case in our own Courts is Re Northcote, 18 0. 
E. 107, where the testator devised land in fee to his son 
subject to this express condition that ho should not sell or 
mortgage the land during his life, but with power to 
devise the same to his children as he might think fit in 
such way as he might desire. Boyd, C., held that the

governed by He Winstanley, and that the property 
was not clothed with a trust in favour of the children, but 
the devisee took it in fee simple with, however, a valid 
prohibition against selling and mortgaging during his life.

Having regard to the decisions in Smith v. Faugh and 
Re Northcote, I think the restraint upon alienation by 
“sale” during the lifeftime of Nelson Meyers must be 
regarded as a valid restraint. But it is only against an 
alienation by “sale” that the will provides; and, therefore, 
does not include alienation by mortgage, will, lease, ex-
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estate, and which legacies an 
from the testator’s death, constitute a charge upon the land: 
Earls v. McAlpine, 6 A. R. 145, per Patterson, J. A.; Met
calfe v. Hutchinson, 1 Ch. D. 691 ; Preston v. Preston, 2 

Jur. N. S. 1040.
Jessel, M. R„ in giving judgment in Metcalfe v. Hutch

inson, in dealing with the question of directions in a will 
to pay debts, etc., at p. 594, says the rule is “ that where 
there is a trust to pay, or to raise and pay, or to raise or

hich Nelson Meyers takes the 
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pay gross sums out of rents and profits, that means out of Judgment, 
the estate. The gross sum can only be paid in the 
case of sale or mortgage, and therefore if the testator says 
out of rents and profits he means out of the estate. That 
is the rule, and it is a very intelligible one,”

There is, I conceive, no difference between the /pression 

rents and profits” and the expression used here “rents 
and income." And as Nelson Meyers by the terms of the 
will could not "sell” for the purpose of meeting the lega
cies, he was entitled to mortgage the fee which he took 
under the will.

367
bo

MacMahon,
J.

ie

:1s
Id
Id \he
IS

0. The Objection urged against the will as being a viola- 
t.on of the rule against perpetuities appears to me as most 
formidable.

to The land is to be sold, but not during Nelson Meyers’ 
hfe and not after his death until the « youngest child then 
living is of the full age of 21 years, and it is to be sold 
within three years after Nelson Meyers' youngest child 
of. the full age of 21 year^ providing Nelson Meyers is 
dead. The proceeds received from the sale of this land to 
be equally divided between Nelson Meyers’children at the 
time of the sale."

A limitation by way of executory devise is void as too 
remote if it is not to take effect until after the determina- 
tion of one or more lives in being and upon the expiration 
of -1 years afterwards : Cadell v. Palmer, 1 Cl. & F 372- 
Theobald, 3rd ed., 39G.

There is no gift of the land to the children of Nelson 
Meyers They take nothing until there is a sale of the 
and which cannot be until after the double event of their 

lather’s death and the youngest child living at the death 
Of the father having reached the full age of 21 years. 
And such sale can take place at any time within three 
years after such child is of the full age of 21 years. So 
that in the event of a child being/born on the day of Nel
son Meyers’ death, under the terms of the will a longer 
period than 21 years from a life in being (Nelson Meyers’
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Judgment. lite) must necessarily elapse before the intended executory 
of the children could take effect.

J. The interest must vest in the parties entitled within the
period limited by the rule. Here there .s no possibff.ty of 
its vesting should a child be born the day Nelson Meyeis 
dies, because the land is not to be sold untilalter^Nebon 
Meyers’ youngest child is of the full age of 21 years.

Not only must the title become vested wrthin the pre
scribed period but the shares in winch different persons 
are to take the property must also be ascertained, othe - 
wise the gift will be void for remoteness : ChaUis on Real 
Property, 1*9, citing Curtis v. Lukin, 5 Beav. , ; 

Hartnoll, 19 Ch. D. 294.
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PACIFIC R. W. GO.

The motion of the plaintiff Nelson Meyers will be abso- Judgment

IS,-dg™"
The costs of all parties to be paid out of the

369
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estate.
Gal'Ç, C. J., concurred.

[COMMON PLEAS DIVISION.]
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Thls action was brought to recover the value of several State 
conmgnments of goods which were consigned to the plain
tiff, a merchant carrying on business at Flesherton 

At the trial only three of the consignments 
dispute.
0f°sifi99he ?°nSigTTtS COnsi6te(1 0f goo* of the value 
»t M i ,’ vV by Mi,ls & Hutchison, merchants, 
at Montreal, to the defendants^fSSiW to be carried and 

’ delivered to the plaintiff at-FlesheWn. Another consign
ent consisted of groceries, of the value of $11.25, de

livered by Warren Bros, of Toronto,
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at Toronto, to be also so carried and delivered. The third 
package consisted also of dry goods of the value of 
S132 99 delivered by James Turner & Co. of Hamilton, 
L the Hamilto-1 and North Western Railway Com

pany at Hamilton, to be also so carried and delivered. 
The Montreal goods duly arrived at Toronto and wem 
forwarded with the Toronto goods on the re|"'ar £f ^ 
train leaving Toronto at 6.30 am on the 21st of Jm. 

1888, reaching Cardwell Junction at 11.30, and 
with the Hamilton goods, which had been earned 

nd North Western Railway, and there 
to the 
North

ToStatement.

it in

i
val

■eve

Raiuary,
together
bv the Hamilton a
delivered over to the defendants to be carried on 

plaintiff-the crossing point of the 
Western line being there-were forwarded to Flesherton, 
reaching the station there between three and four o clock in 
ïhe afternoon. On the arrival of the go^they were placed 
in the defendants’ baggage room or warehouse where 
they remained till the night of the 24th of January when 
the^warehouse, having been destroyed by fire, the mo

W Thihill of lading or shipping bill given bJ the resp“‘ 

similar in form and was subject to the
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Condition 5, («et out in the judgment of Rose, J.)
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Condition 10. g company have stations, and respecting

as opportunity may offer, without any cpany for want of opportunity to forward them*-Mÿ ^ 
Lion of the company, be .uttered to ” ,e be"onveuie=== fo. 
or to he placed in » shed or warehouse [if ° ,t th,

receiving the eame,
ri8k of the own,» a. o damage the ^ ^ ^

^panyshaiiee.ewh—

££i£E. - f *
gL". arrive'1 at "«aid'«tation.^or places'which they are oousigued to, or 

beyond their said limits.”

■
s<

rH adm
place
Flesl;

not
shewJ

T1
ilton 
upon 
the f 
an ei 
or ju 
Railv

the delivery

was
of co

!



/

XIX.] RICHARDSON V. CANADIAN PACIFIC R. W. CO.

The action was tried before Rose, J., without a jury, at 
Toronto, at the Spring Assizes of 1889.

The learned Judge delivered the following judgment 
in which the additional facts are stated :

371
Statement,

f

l.
Rose, J.:—This action was brought to recover the 

value of several consignments of goods—three only, how
ever, being in dispute in this case—one from Hamilton, 
which was carried by the Hamilton and North Western 
Railway Company to its terminus, or rather to a crossing 
point, Cardwell Junction; I think, and there delivered to 
the defendant

e
t

d

d
re

company, to be carried by the latter to 
Flesherton Station ; another from Toronto, delivered to 
the defendant at Toronto to be carried to Flesherton; and 
the third from Montreal, delivered to the defendant to be 
carried to Flesherton.

The bills of lading were produced and were subject to 
conditions.

The action

le
ih
n,

Jin
ed
ire

was laid, in the statement of claim, against 
the company as a common carrier, and the case was opened, 
and evidence given, and the case closed 
contract to deliver, and 
the plaintiff.

Some question arising as to the form and effect of the 
admission, the plaintiff called evidence to shew what took 
place at the point of destination, namely, at the station of 
Flesherton ; and there was a contest as to whether or 
not actual notice or knowledge by the plaintiff 
shewn.

The plaintiff took the position, with regard to the Ham
ilton consignment, that there was no condition binding 
upon the plaintiff—the conditions upon the contract with 
the Hamilton and North Western shewing that there 
an end of liability after the goods had reached the terminus, 
or junction of that line with that of the Canadian Pacific 
Railway at Cardwell Junction; and to that the

given, by the defendant there was no privity 
of contract between the plaintiff and the defendant.

ids

ec- upon proving the 
admission of non-delivery to;he

into
ting

was
dis

But
f the was

answer
!

to, or.

»
1



[VOL. XIJTHE ONTARIO REPORTS.372
*£? s •

same as the others. , , ,__ , ,
This offer was not accepted, and as to that, each pa ty 

stood upon their strict legal rights.
, the goods arrived at Flcsherton sMion 
Saturday, the 21st of January, they wfere unloaded

or warehouse

ceri
I % ve>

theI of
which the

When
tha

was on
from the car and placed in the baggage 
of the defendant, and there remained until the mg 
of Tuesday, the 24th, when-tlie station house being 
consumed by fire-they were destroyed. On Sa unlay 
morning the book-keeper of the plaintiff went to the sta
tion, and there settled for the freight on other,goods then 
in store, and during that day they were removed, with the 

exception of a consignment of salt.
Some question arose as to when certain coal oil which 

was subsequently taken away, was received, and as to 
what communication passed between the station master 
and the manager and book-keeper of the Plamtlff ”n “iat 
day—on Saturday, 'Bje 21st. On the following Monday 
nothing was done by either party with respect to these 
goods. On Tuesday morning, the carter (one Lawrence) 
employed by the merchants of the village to go to the sta
tion and carry their wares from the station to the town, 
about a mile and a half distant, and whose duty it was 
apparently, under instructions, to enquire for goods, and if 
he found them there to take them to the owners they 
either first paying the freight or he taking the freight fad) 
with the goods and bringing back the charges on the goods 
to the station master, went to the station. He did not call 
at the station on Monday, because he was away at a funeral 
but apparently his custom, if not his duty, was to enquire 
frequently, if not from day to day. On Tuesday morn g 
he attended—not with any specific instructions m reg 
to these goods or any other goods, except it might be as to 
the salt and coal oil then there, and which belonged to the 

plaintiff.
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What then took place is in dispute. He says he received Judgment 

certain information from the baggage master which 
veyed to his mind the impression that there were goods 
there belonging to the plaintiff; and I think the fair result 
of his evidence is, as to the impression he obtained, that 
the goods were other goods than the salt and coal oil, and 
that the goods were 

The evidence
- out any qualification, is that he told him that there 

other goods there, and questioned him as to when he would 
take them away, whether he would remove them before 
taking away the salt and coal oil. However that may be, 
certain it is that, upon receipt of the information he went 

’to the 0,fice> saw the station master and made inquiries of 
him in respect of goods, and was given a freight bill for 
coal oil, and was told it ought to have been taken 
earlier.

con- Rose, J.

in the baggage room, 
of the baggage master, if received with-i

b were
;
r
a
e

h away
iO

It appears that the station master had been communi
cating with the plaintiff earlier than the Saturday about 
the coal oil, to have it removed at once, as he did not wish 
to have t standing near the station in a car on the track.

or not Lawrence, on that Tuesday morning, 
received other freight bills than that for the coal oil, is a 
matter to be decided. I

;r
it

W
36

e) Whether

n, am not able to satisfy my 
mind that he did ; and, as the onus is upon the defendant 
I must find that he did not receive other than the 
freight bill for the coal oil. I must confess my mind 
is not altogether free from doubt, but I cannot arrive with 
any certainty at the conclusion that he did receive it; I 
shall, therefore, treat the case as if he had only received the 
freight bill for the coal oil. He then went about his busi
ness and delivered the coal oil. Whether his mind \vas 
satisfied on receiving the freight bill for the coal oil, or 
whether there was some pressure in regard to the coal oil, 
and removing it at once, it appears to me that no enquiry 
was made with regard to these specific goods.

I think I must find, as a fact, that the plaintiff had re
ceived invoices of the goods some time before the fire—
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ItiJudgment, possibly on the Monday, and it 13 possible

„-----r urday fronAVarren Brothers; but certainly on the Tuep».
' I think the fair inference of fact is, he

It. \ 
that i 
lutely 
of till 
exist 
know 
actual

day morning.
received the invoices of goods, of the three consignments

in question.
If it be necessary that notice should have been given 

would turn upon very close ques-to the plaintiff, the 
tions of fact, and perhaps of law.

I have gone through the many cases 
necessity for giving notice. I find it is laid down in 
American text books that there is no English case m which 
the railway company has been held free from liability to 
give notice; and Mitchell v. Lancashire & Yorkshire R. W. 
Co., L. R. 10 Q. B. 256, was referred to—see page 260.

It was contended by Mr. Thompson, for the plaintiff, 
that it was the duty of the coififnon carrier, the railway 
company, to give notice, to free itself from liability.

Bourne v. Gatliffe, 11 C. & F. 45, cited in MitchM-rrT 
Lancashire and Yorlcshire R. W. Co., is the case which has 
been relied upon chiefly for that doctrine. That was the 
case of a ship. It U clear that in the case of a ship, where 
the time of arrival is uncertain, and where the consignee 
mai not know with any degree of certainty when the vessel 
may arrive, the duty of the carrier is to give notice.

I have also looked at Hutchison on Carriers, and .at 
Schuyler’s Law of Bailments. The judgments on the point 
of notice vary in the different States—some go in one 
direction, and some in the other.

Having regard to the various cases, and after carefully 
analysing the different authorities cited—and referring 
more particularly to the case of Chapman v.Vreat West
ern R.W. Co., 6 Q. B. D. 278,1 have come to the conclusion 
that the principle of law which must govern is this—that 
the consignee must have a reasonable time within which 
to take away the goods, and that reasonable time begins 
from notice or knowledge ; what is notice or knowledge 
turns on the facts in each case, the custom of the carrier, 
and the practice of the party or consignee.
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It is laid dJwn in the case of Chapman v. Great Western Judgment. 

R. W. Co., (the principles of which govern this case) r 
that if notice by the carrier to the consignee is not abso
lutely necessary, there must be knowledge by the consignee 
of the date of the arrival of the goods, or such facts must 
exist as would charge him with neglect if he had not 
knowledge—and that time begins from knowledge either 
actual or imputed.

The case of Chapman is very like this in many respects ;
There the consignee knew when the goods were coming;
I think the consignee in this case knew with reasonable 
certainty when the goods would arrive, although pràbably 
not the exact day or time. There the consignee went 
more than once to enquire about the goods; and there no 
question was raised as to the duty of the carrier to give 

y^otice to the consignee ; but here the custom was for the 
) consigne^, the plaintiff, and other merchants in Flesherton 

if not to make personal enquiry, at least to make enquiry 
through Lawrence, who I think was their agent for the 
purpose, being employed by them and for them in enquir
ing as to the arrival of goods at Flesherton Station con
signed to Flesherton merchants. Nothing took place 
Monday or Tuesday; but if enquiry had not been made 
by Lawrence on either of these days, I think I should 
have been tynind to hold, on the authority of the Chap
man Case, that reasonable time had elapsed from the time 
of the receipt of the goods, and from the time the plaintiff 
ought to have had notice of their arrival ; and that the 
defendant was discharged from its duties and liabilities as 
a common carrier by reason of the neglect of the plaintiff 
to make enquiry for the goods, either by himself or through 
Lawrence. But Lawrence did,, in fact, make enquiry ; and 
the question in my mind, which I am not able to solve 
with any certainty, is whether or not Lawrence did not 
receive such information as placed the duty of further 
enquiry upon him, or whether the receipt by him of the 
freight bill for the coal oil was such as to reasonably sat
isfy his mind that that was the freight which the baggage 

48—VOL. XIX. O.R.
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tract, 
a cont

master had referred to, and that, therefore, he was misled 

by the station master.
In the further history of this case the question may 

receive further consideration.
I think that the case of Collins v. Bristol and Exeter R 

W. Co., 7 H. L. 194, is clear and conclusive authority as to 
the goods shipped,from Hamilton, that the plaintiff cannot 

recover.
Mr. Thompson endeavoured to distinguish this case from 

the other'cases which were referred to, and which were 
relied on by the defendant company, as justifying the con
tention, (and I might refer to the case of McMillan v. 
Grand Trunk R. W. Co., 15 A. R. 14,) by saying that 
there was evidence here that there was not one rate 
of freight under which the goods were carried. I think 
the duty was upon the plaintiff to shew if there 
different rates; and reading the contract, I think there is 
no distinction, in law', between the words in this contract 
and the contract in Collins v. Bristol and Exeter R. V. 
Co. Mr. Justice Patterson, in McMillan v. Grand Trunk 
R. W. Co., quotes Bristol and Exeter R. 17. Co. as clearly 
applicable to a contract similar to the one in question.

I therefore hold there was no contract between the 
• plaintiff and the defendant company in regard to the 
Hamilton goods, and that the liability on that contract 
was the liability of the Northern and North Western Rail
way Company, and as to it the plaintiff must fail.. And 
there is the authority of very strong opinion—the opinions

Bristol and
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of very strong and able Judges in Collins v.
Exeter R. HvCo.—that in a contract made by the defendant 

contract extending to the carriage of goods 
line, the defendant company could have

!
. i company, a 

beyond its own 
availed itself of the conditions.

As to the other two consignments, it is clear, upon the 
case to which I have referred, and Shepherd v. Bristol 
and Exeter R. 17. Co., L. R. 3 >Ex. 189, that the liability 
of the common carrier may be limited, to any degree 
and in any respect, both as to time and amount by con-

; :
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L. 377

I have, therefore, to -find whether or not there is Judgment 
a contract here which limits liability. "

It seems to me the common law liability of the 
rier is to continue until a reasonable time after the arrival 
of the goods and notice to the consignee. There is a clear 
distinction between passenger luggage and freight. In the 
former the passenger has notice of the arrival. In that 
respect the consignee stands on a different footing 
fact, and I find as to principle.

In regard to both these consignments, condition 5

id

Rose, J.
car-

R.
to
ot

im
ire pro

vides: “In all cases where herein not otherwise provided, 
the delivery of the goods shall be considered complete and 
the responsibilities of the company shall terminate when 
the goods are placed in the company’s sheds or warehouse 
(if there be convenience for receiving the same) at their 
final destination ; or when the goods shall have arrived at 
the place to be reached

ite
nk
ere

is on the said company’s railway, 
The warehousing of all goods will be at the owner’s risk 
and expense ; and if the company are unable to store or 
warehouse goods received by them they shall have the 
right to place such goods in any warehouse that may be 
available, at the risk and expense of the owner of the 
property so stored, and all charges for storing, warehous
ing, and conveyance, shall form an additional lien on said 
goods.”

#

W.

vly

the
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act
ail- !Ui. J. iiumpaun argueci Mat tnis Daggage room was not 

a warehouse within the conditions, and that the duty cast 
upon the company had not been discharged when the 
goods were placed in that room.

It certainly appears to have been made use of for that 
purpose. But the question is,—Had the goods arrived at 
their destination ? I think the baggage room 
house within the conditions, and I think the goods had 
arrived at their destination. I do not think there was any 
duty undertaken by the company to deliver goods beyond 
the station, and that Flesherton in the contract 
Flesherton station and not the village; the consignee ac
cepted the duty of taking the goods from the station to
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Judgment, the village ; I think, therefore, the goods had arrived at 
their destination. It seems to me that the effect of that 
is, that the contract under which the company assumed 
the liability of common carriers has been limited ; and, 
as pointed out in some of the cases, the liability may be 
limited as to certain goods ; in this case the liability seems 
to me to have been limited as to the time when the goods

clain
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arrived at their destination, 1
The duty of the common carrier ceased when the goods 

removed from the car to the -warehouse. I thinkwere
this is in accordance with the lines laid down in Schuyler, 
and given effect to in many of the' States of the Union.

I have referred to the judgment in Collins v. Bristol and 
Exeter R. IT. Co., and also to the judgment of Mr. Justice 
Osier in the case of McMiUan v. Grand Trunk R. W. Co. • 
there condition 10 was held not to apply j» point of des
tination, hut the reason which went to shew the condition 
10 not to apply in that case seems to me to apply to make 

condition 5 binding in this case.
I think the liability of common carrier ceased when 

the goods were placed in the warehouse, and from that 
moment the character of the company was changed from 
that of a common carrier to that of a warehouseman.

The statement of claim was framed against the defend
ant company as a common carrier, and evidence was given 
in that view. By the replication to the defence of the 
railway company, setting up the conditions, the plaintiff ; 
set up that the defendant company was not entitled to 
take advantage of the conditions by reason of the goods 

having been destroyed by negligence.
1 think that was not at all a reply to the plea, because 

if the liability of the defendant had ceased by reason 
of the change from its custody as carrier to that of 
houseman, it clearly follows that the liability for the neg
ligence of the carrier had ceased, and subsequent negli- 

did not change the liability from that of ware-
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claim, so as to claim against the defendant company as Judgment, 
warehouseman ; nor do I undertake to

at
at pass upon the Rose, J. 

question whether such an application would have been 
successful, because Mr. McCarthy, on behalf of the defend
ant company, said he had not come prepared to meet such 
a case.

ed
id,
be
ns

I do not think it would be reasonable, on this record, 
to require the company to meet such a condition of affairs, 
but as was said in two of the cases, Vinebevy v. Grand 
Trunk R. W. Go. (13 A. R. 93), and McMillan v. Grand 
Trunk R. W. Co., it is still open to the plaintiff to seek such 
remedy. I do not think it is fair, where the plaintiff 
down with

ids

/
ids
nk
er,

comes
a statement pointing in one direction to allow, 

by replication, a wholly different case to be brought, except 
upon a formal application to amend to set up a new cause of 
action, and upon such terms as appear just and reasonable, 
having regard to the rights of the parties. I think the 
record must be treated in all cases as the specific statement 
of the causes of action when the result will be to shew 
the plaintiff’s grounds in respect to each of the causes of 
action, and then there can be judgment as to each.

The defendant paid into Court, or to the plaintiff, 
of money pending action. Unless there is something urged 
to the contrary, I think the plaintiff must have the costs 
of his action occasioned by the amount so paid in—up to 
that date the defendant must have its costs of action.
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In Michaelmas Sittings, 1889, D. E. Thompson moved 
on notice to set aside the judgment and to enter the judg- 
ment for the plaintiff.

In Hilary Sittings of the Divisional Court (composed of 
Galt, C.J., Rose and MacMahon, J.J.), February 13th, 
1890, D. E. Thompson and George Bell supported the 
motion.

McCarthy, Q. C., and Angus MacMurchy, contra.
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Judgment. March 8, 1890. Galt, C. J. 

Galt, C.J. This case was tried before my brother Rose without a 
jury. After reserving the case for consideration my 
learned brother has given a carefully considered judgment 
in which he has set forth all the facts, and expressed his 
opinion on the law bearing on them. After the learned 
argument of counsel on both sides and after a careful con
sideration of the evidence and authorities, I fully concur 
in the judgment expressed by my brother Rose, It is

than state that in my
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therefore unnecessary to do 
opinion the motion must be dismissed with costs.
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Rose and MacMahon, J.J., concurred.
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/ A[COMMON PLEAS DIVISION.]

Hagarty v. Bateman.

Voluntary conveyance—Transaction improvidently carried out 'and without 
i projessional advice—Setting aside.

it a
my
lent
his

One of the plaintiffs was the owner of a farm valued at about $4,500 and 
being, as was also his wife, old and feeble and incapable of doing much 
manual labour, and also illiterate, negotiated with the defendant, the 
wife s nephew, a young man, with the object of effecting an arrangement 
f°r support i.nd maintenance. The defendant without permitti

" exêcufe 'Æed  ̂defendant, tbVlatter giving‘them bacS life 
Ihe consideraùon m the deed was natural love and affection, 

id the life lease. The habendum and covenants for quiet enjoy
ment were made subject to the lease and the covenants therein. The 
annual rental in the lease was $1 with a covenant for quiet enjoyment 
and a special covenant by defendant to support and maintain thé 
ulaintilts, on performance of which he was to bave the proceeds of the 
l'Vff he- dlefen,,lant was ,also to pay $30 in cash yearly, and provide 

plaintiff with a horse and vehicle and house room. On failure by 
defendant to perform such provisions plaintiffs were to have the pro- 
ceeds of the land on giving defendant two months notice in writing, 
and if the default still continued plaintiffs were to be at liberty to take 
steps to eject defendant. The deed did not contain any power of 
revocation in case of defendant’s default 3 1

Held, under the circumstances, the deed and life lease must be set aside.

con-
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t is
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This was an action tried before Falconbridoe, J., with- Statement, 
out a jury, at the Belleville Spring Assizes, 1889.

The action was brought by William Hagarty and Eliza 
Hagarty, his wife, against Caleb Bateman, a farmer, in the 
township of Rawdon, in the county of Hastings.

The plaintiff, Win. Hagarty, was the owner in fee free 
from encumbrance, of the east half of lot 2, in the 7th 
cession of 
was worth $6,000.

It was alleged in the statement of claim, that the plaintiffs 
were, at the time of the transaction now impeached, old 
and feeble, and unable to take care of themselves, and that 
the defendant, well knowing their weakness and infirm
ities, offered to take the said land, and in consideration 
therefor that lie would support and maintain the plaintiffs 
for the term of their and each of their natural lives, in 
manner suitable to their condition in life, and that he would

con-
Rawdon, containing 100 acres, which he alleged

a
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provide them and each of them with proper and sufficient 
food, clothing and medical and other attendance, together 
with a dwelling to reside in,and a conveyance to goand come 
as they might choose, and such other necessaries as they 
might require; and the plaintiffs consente,} tosuch arrange
ment, and in order to carry it out the plaintiffs executed a 
deed of the said land to the defendant, and the defendant 
executed and delivered to the plaintiffs a life lease of said 
premises at a nominal rent and containing covenants on 
the part of the defendant as above set forth, the said deed 
and life lease bearing date the 12th of August, 1886.

It wastilso alleged in the said statement of claim, that, 
amongst other things, it was provided by the life le&e that 
so long as the defendant performed his said agreement and 
covenants towards the plaintiffs, that the defendant should 
have the total proceeds of the lands, but upon default being 
made in the performance of the same, that the plaintiffs, or 
either of them, might eject the defendant from the premises 
after notice ; and it was distinctly understood and agreed 
between the parties that upon such default being made the 
deed and life lease should be null and vbid, and the plain- 
tiffs should have reverted to them their former estates in 
the said lands, but by inadvertence and error such pro
vision was omitted from the deed and life lease : that 
defendant went and lived upon the farm and still lived 
there, and had taken the total proceeds thereof ; but that 
the defendant soon began to be neglectful of the plainti s, 
and they remonstrated with him, and finally served a notice 
of ejectment upon him in accordance with the agreement; 
and the defendant for a little treated them better, but soon 
began again to neglect them, and that plaintiffs thereupon 
served a second notice with the same result as before : that 
after service of the second notice the defendant neglected 
and illtreated the plaintiffs, and that the plaintiff Eliza 
Hagarty became ill and the plaintiff Wm. Hagarty though 
old and feeble was obliged to nurse her, and the defendant 
still continued his neglect and used abusive language 
towards the plaintiffs: that the plaintiffs, in consequence of

theStatement.
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the defendant s neglect and refusal in breach of his covenant, Statement, 
were compelled to procure food and clothing of various 
kinds, and have been obliged to go without some of the 
necessaries required for their comfort and convenience.

The plaintiffs also alleged that they were illtreated, and 
that they executed the dfcqd and life lease without consid
eration, and entered into tM agreement improvidently and 
without independent advice ; and that the defendant, by 
not having the deed and life lease contain ajpower of revo
cation at the will of the plaintiffs, as the plaintiffs believed 
they did contain, took an undue and improper advantage of
the plaintiffs; the plaintiffs served a notice as contemplated
by the agreement and as provided by the life lease more than 
two months prior to the commencement of the action; and 
that the defendant had by his neglect and non-perform
ance of the covenants made the deed and life lease null 
and void.

The plaintiffs claimed ownership of the farm as of their 
first and former estate, and prayed that the deed and life 
lease might be declared void and be ordered to be delivered 
up to be cancelled, or that the defendant might be ordered 
to pay a certain annual sum to the plaintiffs to be fixed by 
the Master at Belleville, in lieu of their support and main
tenance, for their natural lives, together with the use of 
the house and stabling of a horse and necessary vehicles, 
and their costs of suit.

The statement of defence set up that the plaintiffs 
sought out the defendant and asked him to take a deed of 
the place and work it, and the whole agreement was reduced 
to writing and signed by the parties, and that the writing 
contained no suchitem as set out in the fifth paragraph of the 
statement of claim ; and the defendant pleaded the Statute 
lit trauds in answer to any alleged verbal agreement; and 
that he also, to the best of his ability, performed the said 
agreement, and denied he had not performed t^e same ; 
also that the plaintiffs were determined not to be satisfied 
ami made unreasonable demands on him; and that he pro
cured servants to work for and wait upon the plaintiffs,

49—VOL. XIX. O.li.
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—' *
° J the defendant believed, to

v.
40:

Wm.
defendant with the object;,
make his life upon the said farm unbearable. Th 
defendant likewise altycd he was desirous of carrying out 
and performing the sld agreement according to the true 

intenfand meaning thereof.
The learned trial Auto, at the conclusion of the plain

tiffs' case said : A d& think any case has been made

-"-SE -A-»-4
consideration I have come to the conclusion that1 
be justified in declaring the deed and life lease void for 
improvidence and want of professional advice; but I prefer
to grant the alternative relief sought by the statement ot
daim. I therefore order the defendant to pay to the 
plaintiffs, and the survivor of them a ceHain annual sum 
to be fixed by the Master at Belleville ml,eu of their 

support and maintenance, together with the _ _ 
main building and horse, and vehicle, and provision them-
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I give no costs up to this judgment because I do not find 

any case of actual fraud or moral wrong established against 
the defendant,/md while adequate provision may not have 
been always made for the plaintiffs, there ,s evidence that 

sometimes exacting and unreasonable.
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Jieaïd Ïdg“r<l toi set aside the deed and life lease,

"a During Hilary Sittings of the Divisional Court (com

posed of Galt, C.J., and MacMahon J.), February 13tk 

1890 E. G. Portera ported his motion, and referred to 
Lavin v. Lavin, 27 Or. 507, 572-4; Beermn v. Knapp lo 

, Or 398 ; 1lane v. Cook, 16 Or. 84 ; Irwin v Young, 28 
Or. 511 ; Mason v. Seney, 11 Gr. 447 450 ; Shmagan . 

Bkanagan, 7 O. R :209 ;
621; Demurest v. Miller, 42 U. C. B. 5b, b ,
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v. Simons, 1 0. R. 483 ; Waters v. Donnelly, 9 0. R. 391, Argument. 
402-3 ; Sheard v. Laird, 15 0. R. 533 ; Huguenin v.
Basehy, 2 W. & T. L. G, 6th ed., 597.

Moss, Q. C., contra, referred to Harrison v. Guest, 6 
DeG. McN. & G. 424, 432, 8 H. L. Cas. 481 ; Toleer v.
Toicer, 31 Beav. 629; Re White, 22 Gr. 547, 24 Gr. 224;
Sheard v. Laird, 15 A. R. 339.
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March 8, 1890. MacMahon, J.

At the time the deed and life lease were executed in 
August, 1886, the plaintiff Wm. Hagarty was about 70 
years old, and some years prior thereto had lost one of his 
hands so that he was incapacitated froth doing much 
ual labour on his farm. The plaintiff Eliza Hagarty 
at that time 63 or 64 years old. So far as appears the 
plaintiffs have no family.

The farm in question was occupied by the plaintiffs since 
1837, and has a dwelling house of stone built thereon, and, 
from the evidence, would be of the value of $4 000 or 
$4,500.
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The defendant isfind

that

a young man and a nephew of Eliza 
Hagarty, and owned a farm a short distance from the 
plaintiffs, but his house being destroyed by fire a short 
time prior to August, 1886, he was in August living at a 
village called Springbrook, seven miles from the plaintiffs.

About two weeks prior to the deed being executed the 
plaintiffs met Wm. Bateman, the defendant’s brother, at 
Stirling, and they made overtures through him to the de
fendant that as the latter’s dwelling had been destroyed 
he should come \nd live on their (the plaintiffs’) farm.

Ihe plaintiff Wifliam Hagarty’s evidence of what took 
place at Stirling is as follows

nt of 
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M7, 28
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Q. “ Who met his brother at Stirling ? ” A. “ My wife and me. She 
told him if he wanted to come to live we would give him a chance ; we 
would give him the place to take care of us as long as we lived.”

Eliza Hagarty s account of what took place was : 

Q. “ What did you say to Wm. Bateman ?” A. “ I said that if he ” 
(meaning the defendant) “ came and took care of us we would give him
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C jolt
Mac-Mahon, «« YeB.” Q. “Was that all that occurred at that tun . 

**" was all.”

Wm. Bateman... said that the plaintiffs wanted him to 
take the farm, and then said to tell his brother Caleb and 
thcy would give him a deed of the place to support them. 
He saw Caleb the next day and told him what the plain- 

tiffs desired.
The defendant says that ,

tiffs speaking to his brother William that he had 
jÎnPotteÂ, his brother-in-law’s, and that the plain ^

and Win Bateman at Stirling the defendant went to the 
plaintiffs’ house and they told him what they wanted h
to do, viz. : they would give him a deed and take a 
lease, but no agreement was come to on 
Another day was appointed for the defendant to
wh cl 1 e did a few days afterwards, bringing his wife wit
bill! when the plaintiffs and the defendant and his wife le t
in the carriage together to have the 
cuted evidencing the contemplated agreement, for d
a, first interview no agreement appears to have Deen 
artir ed at and there is nothing to show that on the secon 
occasion the [question had been discussed between the
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tiling said about going to Stirling ? A. Well, that is where we were Judgment, 
calculating to go only they spoke about Mr. Cook. Q. When Mr. Cook 
was spoken about, what was agreed upon? A. I drove right to Mr.
Cook’s, to the turn up to his house, and I was driving onjjip»aud they 
asked me where I was going. I said 1 was going on after Mr. Cook ;tlïey-v^ 
said maybe lie would not be home ; I said it would not take long to go 
and see, and I started to go again, and they told me to drive on and not 
mind it.” v

The defendant’s wife gives the following account of their 
going to and leaving the plaintiffs and what took place on 
the road :

“Q. You are the wife of Caleb Bateman ? A. Yes. Q. I want to fix 
your mind upon the day the deeds were executed ; you went to Mr. 
llagarty’s, did you ? A. Yes. Q. Drove there with your husband ? A.
Yes. Q. How long were you there ? A. Not very long ; they both got 
ready and went with us. A. And whore did you start for ? A. Well, 
the calculation was, as far as I know, to go to Stirling. Q. Well, why 
did you drive north and away from Stirling ? A. Well, Uncle William 
spoke something—or Aunt Eliza I think it was—about Mr. Cook ; she 
wanted to take Mr. Cook with them ; then we, had to go back the 
way we came in order to get Mr. Cook. Q. Why didn’t you get Mr.
Cook ? A. Caleb went to turn there and Uncle. William said ho would 
not be at home ; Caleb said it would not .take long to go in and see, and 
Uncle William said to drive on and not mind. Wo then went up to the 
town hall, and they went into the hotel. Q. IWhen they came out was 
there any place decided upon going to ? A. Some of them spoke about 
going back to Mr. Wiggins. I heard Caleb say that lie did draw writings, 
and we went there.”

The defendant says there was no bargain concluded on 
his first visit to the plaintiffs, and I take it that from the 
evidence of the defendant and his wife the bargain 
not discussed at .the plaintiffs’ house on the second visit.

The plaintiff William thus gives his account of why 
they did not go to Stirling, but instead went to Spring- 
brook, where the deed and life lease were drawn by Mr.
Wiggins, and also what took place while at Wiggins’ :

“ Q- When he came to your place the last time, that is, the time you 
went to get the deeds drawn, did you talk over any bargain with him ?
Did you yourself talk over any ? A. No. Q. How long was he at your 
place on that occasion ? A. He came there in the forenoon and we left 
something about noon oittrfEêrnoon, I could not say which. Q. Just there 
a portion of the day ? A. Yes. Q. Who was it proposed going some 
place that day ? A. Well, I proposed to go to Stirling to see a lawyer 
about getting the writings done. Q. What did he say to that ? A. He

387L. HAGARTY V. BATEMAN.
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Judgment, said that Mr. Wiggins back-was doing business, and that he would do it 

h for Q. Was it before or after you had started for homo that lie spoke
MaoMahon, to ' „bollt goi„g to Stirling ! A. After we had started from home. Q. 

J' And he told you about Mr. Wiggins. Now, did you speak to him of
seeing anybody else ? A. Yes, when we were on the way I wanted to 
stop and wc-would take Mr. Cook with me. Q. Who was lie. A. He 

Reeve of tliSl township for a long time ; he is dead now. Q. A friend 
of yours? A. So, he was no relation to me. Q. But you were good 
friends? A. *s. Q. What did you want to see him for ? A.Toseeine 
rightified. <ÿ Did Bateman take yon to Stirling ? A. No. Q. He took 
you to Cook’s? A. No, I- wanted to go to Cook’s, and then he said lie 
thought it was no use, he thought we had best go right on ; Wiggins 
was making a living by that, and he would do tile fair thing. Q. bo you 
got on down to Wiggins’ ? A. We got to Wiggins . Q. Did you want to 
give Caleb Bateman a deed of your farm? A. No there was no deed 
spoken of till we went to Wiggins’. Q. Why didn’t you want to give him 
a deed? A. Well, I thought I would be throwing my place away from 

altogether, and I thought I would get a lease. Q. Did you say any- 
thing about that at Wiggins’ ? A. It was spoken over and they said he 
lease would be no good without a deed. Q. « ho sold that. A. I think 
it was Wiggins. Q. How many acres are there in that farm . A. there 
is a hundred acres in it. Q. And what would be the fair value of it. 
A. The day I gave it to him I would not give it for less than between five 

thousand dollars, but himself said when he got it he would not 
six thousand. Q. The day you were at Wiggins’ was there 

A. No one at all.

1
P

$30
and

use

he t 
pren 
said 
less<
the
of t 
noti 
Iess< 
if he 
said 
men

and six 
give it for
anybody there looking after your interests?

Mr. Wiggins is a retired schoolmaster and acts as a con
veyancer °at Springbrook, and the conveyance drawn by 
Him is dated the 12th day of August, 1886, and is an abso
lute deed in fee of the farm to the defendant, the consider
ation expressed being " natural love and affection and a 

' life lease executed between the parties hereto and bearing 
even date herewith, and the sum of one dollar.” The 
habendum in the deed makes it “ subject to the life lease 
and the covenants therein contained and executed between 
the parties thereto hearing even date herewith.”

Tho covenant in the deed for quiet possession is also 
“ subject to the covenants contained in the life lease here
inbefore referred to, and also subject to the said life lease.

The life lease bears date the same day as the deed, and is to 
the plaintiffs for the term of their lives, subject to a yearly 
rent of one dollar. There is a covenant by the lessor for 
quiet enjoyment, and a proviso for re-entry by the lessor 

non-performance of covenants.
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Then follow these special provisions and covenants : Judgment. 
"Provided that so long as the said lessor supports and 
maintains the said lessees in a manner suitable to their 

. condition in life, and provides them with proper and suffi
cient food, clothing and medical and other attendance, the 
said lessor shall have the proceeds of the said lands to his 
own use. The said lessor further agrees to pay in cash 
$30 to the said lessees on the 1st day of January in each 
and every year, first payment to be made A.D. 1888 ; and 
also to provide a horse and vehicle when required for the 
use of the said lessees.; also to feed and take care of a colt,

it
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Mac Mahon,
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the property of the lessee#, until sold. The said lessee^ 
hereby covenant and agree to and with the said lessor, that 
he the lessor shall have the

;ed

use of all buildings on said 
premises, save and except the main building, which the 
said lessees reserve for their own use. But in case the 
lessor fails to make such provisions, then upon default 
the said lessees shall have to their own use all the proceeds 
of the said lands upon giving to said lessor two months’ 
notice in writing, upon the expiration of which time the 
lessees, or one of them, may take steps to eject the lessor 
if hé still fails to carry out this agreement or proviso. The 
said lessor covenants with the said lesseesTor quiet enjoy
ment.”
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The defendant and his family moved into the plaintiffs’ 
house shortly after the execution of the deed, and from 

. that time until March or April in the following year the 
two families took their meals at the same table, at which 
latter period differences arose, the plaintiffs asserting that 
the provisions they had on hand when the defendant 
there to live.having bqpn consumed by the two families the 
defendant neglected to provide suitable provisions for the 
plaintiffs, so the plaintiffs thereafter remained in their own 
part of the house, having their meals separate from the 
defendant and his family.

There is evidence that the plaintiffs purchased bread and 
butter and other supplies, and also some articles of clothing 
which, it is alleged, the defendant neglected and refused to
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Judgment, supply. And evidence was given on behalf of the defend-

------- :..nt that he supplied the plaintiffs with all that could or
should reasonably be required by a farmer and his wife for 

their proper support and maintenance.
There cannot,'? think, be any question that befom 

executing any written agreement the plaintiff desired legal 
advice so° that his interests might have been properly pro
tected. He says he did not want to give a deed but 
told by the defendant and Wiggins that it was necessary 
before n life lease be drawn. That his interests were not 
so protected I consider is manifest from the proviso in 
the life lease I have copied in full. The proviso is that if 
the defendant supports and maintains, fee, the plaintiffs, 
he (the defendant) is to have the proceeds of the lands to 
his own use ; if the defendant fails to make such provision, 
then, upon default, the lessees shall have 
the proceeds of the lands, upon giving 
notice in writing required, and may take steps to eject.

There is no covenant by the defendant that he will sup

port and maintain; and there is
the deed or life lease in . the event of the defendant’s failure 
to furnish proper support and maintenance.

The defendant understood his position to be that in the 
event of his not performing his agreement to support and 
maintain the plaintiffs, they were merely to have the pro. 
coeds of the land during their lives or the life of the sur
vivor; and that is the effect of the proviso in the life lease 
which is referred to in the deed.

The defendant on cross-examination by plaintiffs’ coun-
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sel said :

“ Q. You told mo in your examination before you were to have this 
farm whether you performed your agreemorit or not ? A. Well, that 
is the way I understood it. Q. It did not matter whether you performed 

part of the agreement that the

t {

I p,
the agreement or not ? Then it 
old peuple were to get the farm hack in any event? A. No."

This farm was all the property owned by the plaintiffs, 
and they are both illiterate, for, although the female plain
tiff says she can read print, the deed is executed by each of ( 

them by their mark.

was no
his 0
tion:

or nt
“(

** in qi



XIX.] .l. HAGARTY V. BATEMAN. 391

1- There is no doubt the plaintiffs first sought the defend- Judgment, 
ant with a view of eventually giving to him the farm in m SwTon, 
return' for the support and maintenance they desired to J- 
procure in their declining years. But it could hardly be 
supposed that they contemplated immediately depriving 
themselves of their property without any proper security 
being given to them for such future support and mainten
ance.

SV
»-
as
■y Any language I might employ could not by any possi

bility add to the force of the observations of Mowat, V. C., in 
Bceman v.Knapp, 13Gr. 398, where be says,atp. 400: “It 
is claimed to be a deed for valuable consideration, because of 
the proviso for the old man’s maintenance ; but clearly that 
is not the character of the instrument. The maintenance of 
the old man would have been an inadequate consideration 
for the conveyance; hut the grantor had no personal security 
even for his maintenance, nor security of any kind beyond 
a mere lien for it on the land he was conveying. This 
lien he reserved, and Subject to it the deed was a gift of 
the land to the grantee. As such it cannot he main
tained—embracing, as it did, the whole real estate of the 
grantor, and very nearly the whole of his means of. every 
kind ; making no provision for his wife ; and placing him at 
the mercy of his daughter and her husband for the main
tenance he should have ; a suit at law or here, with all its 
cares and anxieties and difficulties to an old man, and its 
costs, being his only remedy, and being practically in such 
a case no remedy at all ; and the deed having been executed 
without the full information as to the effect and conse
quence of the deed, or the deliberation and independent ! 
advice necessary in the circumstances of the parties to give 
validity in equity to such a transaction.

Primd facie, a conveyance of all a man’s property in 
his old age, without any power of revocation, in considera
tion of a mere promise of maintenance, whether under seal 
or not, is extremely improvident,” p. 404.

“ Considering the relation of the parties, the transaction 
in question could only be sustained on evidence of the 

50—VOL xix. o.R.
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fullest information as to the possible consequences of what 
he was doing ; and evidence of his having.had competent 
independent advice ; and of his having, in executing the 
deed, acted freely and deliberately, and with full knowledge 
of the position in which the transaction was placing him.

A prudent adviser would, for example, have said that, 
if a deed was to be executech at all, it should, at the very 
least, contain a power of révocation at the will of the 
«ran tor, the grantee in that case receiving, if it 
agreed, a fair compensation for what the grantor should, 
up to the time of revocation, have received from him ; and 
that such other precautions should be adopted and arrange
ments made, that, if maintenance should thereafter be with
held, or an inadequate maintenance be given, the grantee, 
his heirs and assigns, could not keep the property, leaving 
the old man—in his helpless feebleness and poverty— 
to bring suits at law from time to time for damages, or 
a suit here for like relief. * 1 A mere bond like that
given tiy the plaintiff, viewed as a security for the peace
able, comfortable, and sure maintenance of the old couple 
during the remainder of their lives, after parting with all 
their property, was manifestly a delusion ; and I say this 

St questioning that the bond was given in good faith, 
with the intention of faithfully fulfilling its coudi-

Judgment. 

MacM aboil,

was so

witl

tions.” , .
' Lord Chancellor Hatherley in Phillips v. Mullmga, 

L R. 7 Ch. 244, after referring to Goutts v. Acworth, 
L. R. 8 Eq. 558, Wollaston v. Tribe, L. R. 9 Eq. 44, and 
Everitt v. Everitt, L. R. 10 Eq. 405, as holding that where 

of revocation in a voluntary deed it willthere is no power 
be set aside, lays it down, at p. 247, that “ whether there 
should he a power of revocation or not must depend upon 
the circumstances ; and that it cannot be laid down as a 
general rule that such a deed would be voidable unless it 

contained a power of revocation.”
also the Lord Chancellor said th^t while 
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the guidance of those dealing with their property in that Judgment, 
manner, and of those who have to give such persons advice; MacMahon, 
and he states, at p. 246 : “ These principles rest on a broad 
basis established by a series of decisions. It is clear, for in
stance, that any one taking any advantage under a volun
tary deed, and setting it up against the donor, must shew 
that he thoroughly understood what he was doing, or, at all 
events, was protected by independent advice. Again, it is 
clear that a solicitor who advises a client for his own 
protection to take a particular step of this nature does 
assume a very responsible duty, and where a person is 
induced to execute such a deed, it must, in order to support 
the deed, be shown that the nature of the deed was 
thoroughly understood by the person executing it.”

The case in hand is one in which the circumstances shew 
that the only fair and proper protection which could be 
afforded to the grantor was by a power of revocation being 
contained in the deed. Had the plaintiffs the legal advice, 
which it was their intention to obtain by going to Stirling 
and consulting a solicitor, they would doubtless have been 
prevented from consummating the improvident act of exe
cuting a deed conveying their whole property without the 
safeguards which a vigilant and conscientious solicitor 
would have seen were provided.

Mrs. Hagarty had heard of remarks having been made 
by the defendant, which induced the plaintiffs to regard 
his intentions in relation to the preparation and execution 
of the deed with some suspicion, and they therefore desired 
to have Mr. Cook, who was a magistrate and reeve of the 
township, and in whom they had confidence, to be present 
when the documents were being prepared so as to protect 
their interests. It may have been that Mr. Cook's presence 
would have been unavailing to afford the protection which 
only a skilled lawyer, acting for the plaintiffs, would have 
secured to them ; and even then, as stated by Lord Hather- 
ley in Phillips v. Mullings, L. R. 7 Ch. 244, the solicitor in 
advising “ assumes a very responsible duty.” As to this 
particular point, Taker v. 'lolcer, 31 Beav. 629. See also

398HAGARTY V. BATEMAN.
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1Judgment. Demorest v. Miller, 4- U C. K 50, pp. 04-65 ; Waters v.

MiïcMaïïun, Donnelly, 9 O. R 391.
It was urged by counsel for the defendant that the 

doctrines as to improvidence and the want of professional 
advice do not apply here as there was no fiduciary relation
ship existing between the parties.

The law as laid down in Slator v. Nolan, Ir. R 11 
Eq., at p. 380, is very broad and unmistakable on the sub
ject. The M. R, Sir Edward Sullivan, there says : “ It is 
an idle thing to suppose that the relation of trustee and 
cestui que trust, or guardian and ward, or attorney and 
client, or some other confidential relation, must exist to 
entitle a man to get aid in this Court in setting aside an 
unconscionable transaction.”

I agree with the learned trial Judge that he would have 
been justified in declaring the deed and life lease void for 
improvidence and want of professional advice) and, I think,^ 
that is the judgment which the learned judge should have 
directed to be entered, and not a judgment granting the 
alternative relief.

Where a plaintiff is entitled to a judgment declaring a 
transaction void, the parties are at once restored to the 
position in which they were
action being entered into, subject in certain cases to 
direction to take the accounts between the parties as to 
maintenance on the one hand and the value of the pro
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I consider the defendant was to blame in inducing the 
plaintiffs to go to Mr. Wiggins when he knew their desire 
and intention was to go to Stirling and consult a solicitor; 
and I am .forced to the conclusion that he had a design in 
getting them to go to Wiggins’s wh 
opportunity of their learning the effect of the deed and 
life lease there prepared. For, according to the defendant’s 

statement, he understood he was to have the farm 
whether he performed the agreement or not as to mainten-

I think the plaintiffs
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The judgment of my learned brother Falconbridge will Judgment, 
be varied by1 directing judgment to be entered for the MaoMahon, 
plaintiffs, declaring the deed from the plaintiffs and also 
the life lease void with costs including the costs of this 
motion.

I assume that the defendant will not be at a disadvant
age by setting off the maintenance already furnished the 
plaintiffs against his occupation of the farm. If, however, 
the defendant desires a reference as to the value of the 
maintenance supplied as against the occupation, he can 
have it, if he so elects within three weeks, at the risk of 
costs in the event of the reference proving adverse to him.
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[COMMON PLEAS DIVISION.] 

Han RAH AN V. Han R AH AN.

Infant—Domicile, in Quebec—Tutors in Quebec entitled to have infant's 
money in Ontario paid over to them.

Held, that the duly appointed tutors in the Province of Quebec of an 
infant domiciled and residing there, which Province had also been the 
domicile of the father at his death, were entitled to have paid over to 
them from the Ontario administrators of the father’s estate, there being 
no creditors, money coming to the infant from said estate, which 
been collected in Ontario.

T

T
ted i
the <

The statement of claim set forth that Thomas Edward 
Hanrahan, a British subject domiciled and resident at the 
city of Montreal, in the province of Quebec, departed this 
life on the 16th day of March, 1887, at Passadena, Califor
nia, in the United States of America, where he was 
temporarily residing, leaving him surviving his widow the 
plaintiff, and his only child, the infant defendant : that at 
the time of his death the said Thomas Edward Hanrahan 

possessed of the sum of $7,000,- which sum was 
dejosited by him to his credit in an incorporated bank 
in*he Province of Ontario, and/he said Thomas Edward 

Hanrahan had no other property within the said Province : 
that according to the law ot the Province of Quebec, 
such property is equally divisible between the plaintiff and 
the infant defendant : that the defendants, The Toronto 
General Trusts Company had been appointed administra
tors of the said Thomas Edward Hanrahan, and as such 
had received the said sum of money, and had accounted 
to the plaintiff' for her share thereof, and still had in their 
hands the share of the infant defendant : that the plaintiff 
had been duly appointed tutrix of the infant defendant by 
the proper court of the Province of Quebec by letters of 
tutorship, dated 5th of August, 1887 : that by the law of 
the Province of Quebec the plaintiff was entitled to demand 
and receive as such tutrix all the property of the said 
infant wheresoever situate : that the said law of the 
Province of Quebec further required that the plaintiff as
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such tutiix, should collect all the assets of the said infants Statement, 
that the plaintiff and the said infant were both British 
subjects domiciled at and resident in the city of Montreal 
in said Province of Quebec : that the defendants, the 
Toronto General Trusts Company, refused to pay the said 
moneys to the plaintiff as such tutrix.

The plaintiff claimed a declaration that she was entitled to 
receive said moneys, and an order for the payment thereof.

The official guardian by his statement of defence submit
ted the rights of the infant defendant to the protection of 
the Court.

The Toronto General Trusts Company by their state
ment of defence admitted that they had the money in 
their hands ; and submitted to such order as the Court 
might see fit to make.

An affidavit was filed of Selkirk Cross of the city of 
Montreal, in the Province of Quebec, in which he set forth:

"!■ I am a duly qualified advocate of the Province of Quebec, and have 
been for years actively engaged iu practice ill the Courts of the said 
Province, and I am familiar with the law of the said Province.

•2. According to the law of the Province of Quebec the tutrix of an infant 
represents the minor in all civil cases, and is authorized and bound to 
collect and get in all sums belonging to tile minor, suing for them if 
necessary, and is bound to invest all capital moneys received and the 
receipt of the tutrix is a sufficient release to any debtor paying, as o tutrix 
under the said law is in effect regarded as the minor for all legal purposes

3. Under and by virtue of the said law a tutrix is not liable to give 
security for tile property of the minor, but tile immovable property of the 
tutrix is subject to a legal hypothec (or mortgage) in favour of the minor 
for any moneys of the latter in her hands; and a tutrix is subject 
pnsonment if she fails to pay over whatever may he dne t6 the minor

4. Under and by virtue of the said laws the father of any minor is 
bound to accept the position of tutor for his child ; and, in case the father
" the mothor is entitled to be.appointed tutrix in preference to anv 
stranger. J

5. According to the law of the Province of Quebec the rights of the 
tutrix extend to all the personal property of the minor wheresoever situate, 
and her appointment is regarded as of universal effect.

In accordance with this theory the Courts of Quebec recognize the 
appointment by the courts of the country where the infant or ward is 
domiciled.
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Garnet Hanrahan; and I say
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that the said letters oh tutorship, a copy of which are now shewn to me 
anil marked ns exhibit “A,” appear to have been correctly and regularly 
issued.

7. Upon the facts stated in the pleadings herein, there can be 
that according to the law of Quebec the plaintiff is entitled to the moneys 
in question.”

An affidavit of the plaintiff was also filed verifying the 
made in the statenlnt of claim as to her

forStatement.
clai

Tno doubt
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thestatements

appointment as tutrix, the deposit of the money and the 
appointment of the Toronto General Trusts Company as 
administrators.

Subsequently to the commencement of the action, the 
tutrix married Robert Murdock Liddell, and he was ap
pointed joint tutor with the plaintiff.

T
govi 
to t 
“Wi

1 H.

trix
notu

In Michaelmas sittings, November 27, 1889, the case 
was argued before the Divisional Court (composed of Gait, 
C.J., and Rose, J.), upon the above pleadings and evidence, 

Madm en, Q. C., for the plaintiff and the Trust Company. 
J. IJueldn, Q. C., for the infant.
The cases referred to sufficiently appear in the judgment.

in il
i law

acqu 
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estâtMay 26,1890. Rose, J,

The facts sufficiently appear in the pleadings ns amended. 
By consent, no question is to be raised as to the marriage 
of the testatrix after appointment and action brought, and 
the appointment of herself and husband as joint tutor.

No rights of creditors or others than the infant have to 
be considered. . The estate, so far as any person or persons 
in Ontario arc concerned, has been duty administered.

The sole question is as to the right of the tutor to 
demand and receive from the Trust Company the moneys 
belonging to the infant, and to give a sufficient discharge 

therefor.
Mr. Hoskin was notified by the parties simply to argue 

the law and to assist the Court to a proper conclusion.
Unless, upon principles which have been established, the 

Court should refuse to make the order or give judgment
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for the plaintiff, there is 
claim.

no opposition to the plaintiff’s Judgment.

Rose, J.The money ,s not in Court, and there has been no ap- 
phcatmn to have it paid into Court unless, on these pro
ceedings, such would be the proper order. ' If necessary to
th^mo'ney^'nto'court0^011'1,16 to

There is no doubt as to

the
her
the the general principles of law 

governing personal property. Personal property is subject 
to that law which governs the person of the owner
With respect to the disposition ofit-with respect to the 

transmission of it, either by succession or the act of the
fltyzlt; foI,ows the law of the person:’’ Sillv. Woramclc 
1 H. Bl, at p. 690, referring to Pipon v. Pipon, Ambl. 25 
where Lord Hardwicke, refused to permit an administra
trix to take personal property from England to Jersey 
notwithstanding that it was urged that according to the 
law of Jersey the plaintiff would be excluded from sharing 
m -ts distribution, although it would be otherwise by the 
aw of England. Lord Hardwicke said, that having 
acquired the right to it, she was to distribute it according 
to the law which guided the succession to the personal 
estate of the intestate.

In Newton

as

the

:asc
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ant.

led. n, „ J- ?annin9> 1 M. N. & G. 362, the Lord 
Chancellor (Cottenham) decided that where the petitioner’s 
husband m France had been declared a lunatic under the 
laws of France, and where “the law of France warranted 
the petitioner in dealing in the manner proposed with 
the corpus of her husband’s property, she had only to arm 
herself with the authority of that foreign jurisdiction, and 
the money would be paid out to her any other sum of 
money in Court would be paid out to o. party shelving a 
title. fliere the application was for the payment of cer
tain moneys out of the corpus of the estate then in Court.
i ro-n,tCT there Was’ however, a statutory authority: 
1 Will. IV. eh. 65, sec. 34.

The authority of the curator in that case was derived 
from the 450th article of the Code Civil of France, to which 
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i ; Judgment. Art. 290 of the Gode Civil of Quebec, with respect to tutors 
of infants is similar.1 See also Art. 343.
• In Huggins v. Law, 14 A. R. 383, it was decided that a 
guardian of infants appointed under our statute could 
rightfully demand and receive from an executor moneys 
bequeathed to the infants and give a' valid discharge.

Mr. Justice Patterson said that the old action at law for 
had and received would have been successful under

da
Rose, J. or

to

mt

lov
money 
the old practice.

The affidavit of Mr. Cross of Quebec, an advocate 
practicing in Montreal, fully sets out the powers, duties 
and responsibilities of a tutor under the laws of that 

Province.
I confess I see no answer to the plaintiff’s demand. The 

money belongs to the infant. If he were of age lie could 
demand and recover it by action. During his minority he 
is by the law of the’ country he dwells in represented in 
all civil acts by his tutor. His tutor has the right, and it 
is his duty to get in his estate. The tutor demands the 
monev from one who holds it. The answer is, that the 
Court" is the guardian of the infant ; should look after its 
interests, and should not direct the administrator here who 
has given security to pay it over to a tutor in anothei 
Province who may have or has given no security.

It seems to me that this Court has not placed upon it 
the care of infants in another country to such an extent 
that we are to guard their property so as to give any 
greater security than that afforded by the laws of their 

own domicile.
Now, what is there against this view ?
Mr. Hoskin stated that he admitted : 1. That the law of 

domicile governed the disposition of personal property ; 2. 
That apart from the question of infancy, the. infant was 
entitled to the money ; and 3. That if there hi^ been 
debts to be paid in Quebec, or if the case had been one of 
bankruptcy, the money should be forwarded to the foreign 
jurisdiction, to be applied in payment of debts.

The admission was also made that in cases of lunacy 
the money would be paid over to the curator.
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The argument against the application was rested on the Judgment, 
duty of the Court to retain the money in its own keeping R~T 
or the keeping of trustees who had given security, and not 
to send it to the tutor who had not given security and 
who might waste the money before the infant attained its 
majority.

The following cases were cited to shew the course fol

lowed m our own Courts: Mitchell v. Richey, 13 Or 445 
at p. 453 ; Kingsmill v. MUler, 15 Gr. 171, and Re Parr’,
B 704R 301 ’ and 1 ™ay add’Flanders v' D'Emllm, 4 0.

In Scott

;ors

it a
uld
eys

for
ider

cate
ities
that V. Bentley, 1 K. & J. 281, Sir W. Page 

Wood, V. C., held that a curator bonis duly appointed in 
Scotland to a person found lunatic there, could recover and 
give a good discharge for personal property of the lunatic 
in England.

He further said, at p. 283-4, that assignees of a bank
rupt in England could sue in Scotland, as established by 
Selkng v. Davies, 2 Rose 97, ihd that “the only case 
which seems contrary to this rule is, that of executors 
who cannot exercise such right in another country." 
He added : " And it was said in argument that guardians 
cannot;’’ but he said “as to guardians, however, I think 
that has not been so decided and then discussed certain 
cases.
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I find this language in the judgment: “As a party 
abroad can assign his rights, I do not see why a Court of 
competent jurisdiction should not transfer them when he 
becomes lunatic." And again, « I do not see why the order 
of a Court of competent jurisdiction should not have the 

same effect as the Bankrupt Acts for this purpose,” i. e. 
vesting the right of property.

In Dicey on Domicile, 172-6, 195-7, this decision is dis
cussed, and is reconciled with the general principle that a 
foreign curator as such has not authority in England, on 
the ground that “ the right is one in fact acquired by a 
transaction taking place wholly under the law of aforei 
country, and so enforceable here.”
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At p. 12 of Mr. Dicey’s work, Rule 30, is followed by 
-- interrogation point thus: “ A foreign guardian cannot 
interfere with moveables situated in England belonging to 
his ward and the explanation in the preface for such note is 
that “ the law is so unsettled that no rule can be stated 
which ought to be considered as more than a conjectural 
inference from established principles.”

This history of the conflict may be found in Dicey, pp. 
172-6 ; Wharton on Conflict of Laws, 2nd ed., sec. 265, et 
seq., and 'Piggott on Foreign Judgments, 2nd ed., pp. 302-6, 
where the distinction between the powers of the foreign 
guardian over person and property is noted..

In Simpson on Infants, 2nd ed., at p. 254, it is thus stated :
“ Personal property in England belonging to an infant 
domiciled abroad will be paid to him, when he is by the 
law of his domicile entitled to receive it)or to his guardian, 
if the latter be so entitled,” citing Re Brown’s Trusts, 12 
L.T.N.S 488; Re Crichton’s Trust, 24 L.T. 267; Re Fergu
son's Trusts, 22 W. R. 762.

See also Eversley’s Domestic Relations, (1855), where 
similar language is found, at p. 663 ; and the cases of Re 
Crichtons Trust and Re Ferguson's Trusts cited.

That learned author also says : “ As regards personal or 
moveable property, the right of a foreign guardian to deal 
with such, has not been the subject of an actual decision, 
and therefore is still within the region of speculation,” 
referring to the remarks of Wood, V. C., in Scott v. Bentley.

Re Hdlmcmn’s Will, L. R. 2 Eq. 363, is referred to as the 
authority for stating that the property will be paid over 
to an infant residing abroad when he is by the law of his 

domicile entitled to receive it.
In that case, Lord Romilly, M. R„ ordered a legacy to 

be paid over to a person eighteen years of age, it having 
been shewn that according to the law of Hamburg, a girl 
became of age at eighteen ; and we will see by the cases 
to which I will refer now, the Courts have frequently 
ordered moneys to be paid to infants where by the law of 
their domicile they were entitled to receive it and give a

6Judgment, 
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by So that if here it had been shewn that by the law of Judgment. 
Quebec the infan toy the infant and his tutor could receive îtôâëTj™. 
and give a valid receipt or discharge, ample authority has 
been cited to shew that payment over would be justified.
The cases cited also justify the statement of the above 
learned authors that payment will be made to the guardian 
if by the law of the infant’s domicile fie is entitled to 
receive it.

lot
to

3 is
bed

pp.
, et In lie Crichton’s Tncst, 24 L. T. 267, (1855) Kindersley, 

V.C., ordered the fund in Englandf to be transferred to the 
joint names of the infant, above trfe age of puberty, and her 
curator upon proof of the law lof Scotland that such an 

infant and her curator might rdceive payments, and give 
valid discharges. V X

In Re Brown’s Trush^12 L.T. N. S. 488 (1865), upon 
the petitioner adducing evi^enj}/ to shew that by the law 

of Prussia he was entitled

Ï-6,
ign

ed:
ant
the

, 12 his capacity of guardian of 
the infant) to receive the fund and administer it during the 
infant’s minority, Wood, V. C., ordered a sum of £2,000, 
whichshad been paid into Court to be transferred to the 
petitioner. /

In Rijfo/gusoris Trusts, 22 W.R. 762, (1874),Sullivan, M. 

B. (Ir.), ordered a fund in Court to be paid to the minor 
and her curator, it having been shewn that by the law of 
Scotland they were entitled to give a valid discharge.

Since Huggins v. Law, 14 A. R. 383, it is clear that^f 
the guardian were within this Province payment to him 
would be a discharge to the company.

In Mitchell v. Richey, 13 Gr. 445, it was held that the 
Court would not order money to be paid to the guardian 
of an infant.
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In Huggins v. Law, at p. 396, it is said that the reasons 
relied on in Mitchell v. Richey, “ are entirely consistent 
with the validity of the acquittance from the guardian to 
the person who pays him the infant’s money.”

Stileman v. Campbell, 13 Gr. 454, follows Mitchell v. 
Richey, and is by the same learned Judge, Mowat, V. C. 
There the infants were out of the jurisdiction, and a per-

%
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Judgment, gon within the jurisdiction had a contingent interest in 
the trust fund, and the money was ordered to be secured 

in Court.
The learned Vice-Chancellor said ^The case is stronger 

on this point than Mitchell v. Richey, which I have just 
decided, for not only are the infants the principal parties 
concerned, but the plaintiff is not resident within the 
jurisdiction of this Court—he is said to be living some
where in Arabia ; and Duncan Campbell has a contingent 

interest in the fund.”
Kingsmill v. Miller, 15 Gr. 171, was not a case of a 

guardian but of a trustee. We are not informed as to the 
nature of the trust, and the decision was that the Court 
would not on the facts of that case leave the moneys in 
the hands of the trustee, but would invest it for the 
infants. Mitchell v. Richey, is again referred to, and the 
decision is by the same Judge.

In Flanders v. UEvelyn, 4 O. R. 704, the plaintiff 
the foreign guardian of infants residing in Minnesota, 
and the action was against the executor under a will con- 
tabling bequests in favour of the infants.

The learned Judge ordered the money to "be paid into 
Court anjj hot to the foreign guardian, sayings at p. 707, that, 
“The duties and powers of guardians underlie statutes of 

nhesota do not seem to be greater than those under the 
r. II. ch. 24, sec. 9 ; or of guardians appointed 

to have the care and man-

THE ONTARIO REPORTS.404

\
Rose, J.

:

was

111

Mi
statute 12
by a Surrogate Court, who 
agement of the ward's estate real and personal.

The decision might have been the different had Huggins 
v. Law been then decided.

The learned Judge, however, took for granted the power 
to direct payment to the foreign guardian, for he said that 
the rule laid down in Mitchell v. Richey, “ may be subject 
to modification, if the sum is small, and the whole or 
nearly the whole may be required for the infant’s educa- 

tion and maintenance or other immediate use.
That case is referred to by Mr. Justice Burton, in Hug- 

gins v. Law, at p. 389, as follows :
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“ Another case cited below was Flanders v. D'Evelyn Judgment. 
4 O. R. 704; that case might have been disposed of on the 
short ground that a foreign guardian has no loeus standi 
in our Courts.”

With very great respect, I think that statement must, in 
view of the authorities to which I have referred, be taken 
with some modification.

In none of the cases cited, has any question been made 
as to the right of the foreign guardian to appear before the 
Court aijd make the application for transferring funds 
from the Court to himself, to be removed from the juris
diction. The. refusal of the application seems in every 
case to have been rested upon other grounds.

In lie Parr, 11 P. R. 301, a decision of the learned 
Chancellor, was not cited to the Court in Huggins v. Law.
I venture to think it is not in the plaintiff’s way.

The motion was ex parte, no decisions are referred to by 
counsel, so far as the report shews ; and therefore wé are 
not assisted by the view of the learned Chancellor save 
upon the narrow case presented. It was not shewn what 
the duties and powers of the guardian were, in Dakota, U.S., 
where he and the infants resided, nor was Huggins v.
Law then decided, so that the refusal to pay out of Court 
to a guardian either domestic or foreign is no authority 
that neither one fior the other was empowered to receive 
infant’s money and give valid discharges therefor.

Indeed, I would not conclude from the language of the 
learned Chancellor and his reference to Re Andrews, same 
vol. p. 199, that he intended to lay down any doctrine con
trary to the opinion I have formed.

In Ilolde-niess v. Stock, an appeal from the County Court 
of York set down to be heard before the Court of Appeal 
on the 7th of September, 1880, the Cour^ held, dismissing 
the appeal, that the defendant was bound to pay a note 
given by him to a brother of his creditor after the decease 
of the creditor domiciled in Pennsylvania, U. S., in settle
ment of a debt owing to the creditor at the time of his 
death. And this though, so far as appeared, no letters of

405HANRAHAN V. HANRAHAN.)L.
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Judgment, administration had been taken out in this country. The 
Rose, J. brother applied to the defendant for a settlement, and the 

defendant, not questioning his authority, gave the note in 
settlement.

The case is not reported, but the appeal book may be 
found in the bound appeal cases for September. 1880.

In this case the sole question we have to determine is, 
whether “ the plaintiff is entitled to receive the moneys, 
for the defendant company is quite ready and willing to 
pay over the moneys if in the opinion of the Court it may 
safely do so and receive a valid discharge from the 
plaintiff.”

It is clear that the tutor if he had been appointed guar
dian under our statute, would have been entitled to demand 
an d receive this money.

2. That if the money in Huggins v. Law had been in 
the hands of any one in Quebec, the tutor’s duty would 
have been to get it in, arid of course his power would be 
co-extensive wjth his duty.

3. That if by the law of Quebec, the child had been 
empowered to demand, recover and give a valid receipt for 
the money, the Court, following decided cases, would have 
been justified in directing payment of moneys out of Court 
to the infant.
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1 4. And to the infant and tutor jointly, if the law of 
Quebec had empowered them jointly to receive and dis
charge.

It seems to be a necessary consequence that wkere the 
law of.Quebec empowers the tutor to receive amkgive 
valid receipts, the Court would be justified in. transferring 
to the tutor a fund in Court belonging to the infant.

And, further, it seems to me equally to follow that any 
one in this Province having moneys belonging to the 
infant, may safely pay over such moneys to the tutor, and 
receive a valid discharge therefor.

The order will, therefore, go for payment of the moneys 
in question to the joint tutor, Victoria Hanrahan, now 
Liddell, and Robert Murdock Liddell, upon their executing

T;

i Divi
liibi
on t
afteii"

Sf 0
moti

If

! Apri

■ T1
expij
been



XIX.]OL. BLAND V. RIVERS. 407
rhe and delivering at the time of payment, a receipt in form Judgment, 

sufficient according to the law of Quebec to discharge the 
defendant company.

As the parties are

the
Rose, J.i in

acting in harmony, it will not be 
necessary to provide for settling the form of the receipt.

Nothing was said as to costs, and no order will be made 
as to them.
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Galt, C.J., concurred.to
tiay
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[COMMON PLEAS DIVISION.]

Bland v. Rivers.

Prohibition—Division Courts—New trial granted after fourteen days Jrom

iar-
ind

in
uld An action was tried in a Division Court with a jury on the 15th January, 

when they found for the plaintiff with a recommendation that plaintiff 
should pay his own and defendant’s costs, whereupon judgment was 
entered for the plaintiff with costs reserved. On J""»»"- a.l_
Judge directed “judgment for plaintiff with costs on 
On r ebruary 5th an application was made for 
granted on February 16th.

Held, that the applicati 
made within foui 
Division Court Act, 
directed.

This was an application for a prohibition to the Sixth Statement 
Division Court of Northumberland and Durham, to pro
hibit the proceeding with a new trial granted in this case, 
on the ground that the- application was not made until 
after fourteen days had expired after the trial.

On April 11th, 1890, J, B. Clark, Q. C., supported the 
motion.

Watson, Q. C., contra.

be

een it of iury.” 
a new trial which wasfor

;ion for the new trial was too late not having been 
•teen days from the trial as required by sec. 145 of the 

R. 8. 0. ch. 61 ; and a prohibition was therefore

ive
urt

of
lis-

the
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ing

my
the
«id April 14th, 1890. Galt, C. J.

no question as to the fourteen days having 
expired after the trial, that is to say, after the case had 
been tried at the sittings of the Division Court where the 
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judgment, case had been tried by a jury. When the jury brought 
in their verdict, they found in favour of the plaintif! as 
respects his claim, but they also recommended that the 
plaintiff should pay all the costs.

A note was entered in the Judge’s book, which fa set 
forth in the affidavit of Henry Lawless, the clerk of the 

Sixth Division Court :

liait, C.J.

m A b)

* carefully examined the entries made by His Honor Jay
Ketchum, Junior Judge of the said united counties, in the Judge’s book 
used at the trial of the said action, in my Court on 15th January, 1890, 
and the entry therein relating to said action is the following : 

i “No. 42, 1889.—John Bland v. John Rivers.—Judge’s order.
‘ ‘ Jury find for plaintiff, with recommendation that plaintiff pay his 

and defendant’s costs. Judgment Jor plaintiff for $21. / 8, question o£

T1
18: i hII Mi
de
foi
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Th

jlf g
costs reserved.’’ ta>

byAnd the subsequent entries in this cause are as follows :
“ January 24—Judge orders judgment ‘for plaintiff with costs on verdict

“ February 5th—Application for new trial now transmitted to Judge.
“ February 14—A new trial granted, costs to abide event.’’

The'

its

T
It is against this last order this application is made 

the time within which an application for a new trial must 
be made, is by sec. 145, “ within fourteen days after the 
trial.” In the present case the application was not made 
within fourteen days after the trial, but was made within 
fourteen days after the Judge had given his decision 
the recommendation of the jury on the question of costs.

It is manifest the decision of the learned Judge had
mean as to the

an
b>(;
appe

$'

Oi
Ail SI

i thing to do with the facts of the case, I 
right of the plaintiff to recover ; this 
the trial, and if the defendant disputed that right, and 
thought that on the facts of the case, the verdict was 
erroneous, he should, in my opinion, have applied for i 
trial within fourteen days. The question of costs 
one for the consideration of the Judge, but it was not one 
on which the rights of the parties in the suit depended.

The motion is absolute, but without costs, as it appears 
when the application was argued before the learned

Aprino
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Judge, no objection was taken.
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ght
[COMMON PLEAS DIVISION.] 

Bann v. Brockville.
the

Taverns and shops—By-law fixing license fee in excess of $200—Delay in 
moving to quash.the

A by-law requiring amounts to be paid for tavern license fees in exc< 
*200, directed, as required, the votes of the electors to be taken thereon 
Ihe by-law was passed on the 25th February, 1889, and on 8th April, 
1890, a motion was made to quash it on the ground that the votes of all 
the duly qualified electors had not been taken thereon, but only 
of freeholders. By reason of the by-law the number of licenses was 
decreased, and had the motion been allowed it would have been too late 
for the corporation to make any change, by increasing the number of 
licenses so as to make up the deficiency, or to submit a new by-law. 
The only evidence in support of the motion was very weak and no person 
whose vote had been rejected complained. The applicant himself was a 
tavern keeper who had obtained a license for the year 1889, under the 
by-law without any objection, and had applied again for the current

The by-law being valid on its face the Court, under the circumstances, 
considering the lapse of time before motion made, in the exercise of 
its discretion refuse to interfere.

1890,

iws :

ige.

This was an application on behalf of John C. Bann, statement.
de an hotel keeper in the town of Brockville, to quash a 

h>jaw passed on 25th February, 1889, on grounds which 
appekyn the judgment.'the

oade 
thin 
n on

1
On April 15th, 1890, the motion was argued. 
Ayle8worth, Q. C., and Hutchinson, supported the motion. 
Shepley, Q. C., and Reynolds, contra.

i had 
3 the 
ict of 
, and 
b was 
, new

April 25,1890. Galt, C. J.

The by-law enacts “ that from and after the passing of 
this by-law, the following duties over and above all g 
ment duties shall be paid for tavern and shop licenses by 
the person to whom the same may hereafter be granted— 
namely, tavern licenses granted to persons exempted from 
the necessity of having all the tavern accommodation pro
vided by by-law, $700,” and other tave#n licenses $400. 
These sums being in excess of $200, it was necessary 
under sec. 42 of ch. 194, R. S. O., to submit the same to

overn-

t one
îd.
pears
arned
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IJudgment, the electors, the by-law therefore enacted that the votes 

of the electors of the said muncicipality shall be taken gn 

the said by-law,” &c.
This application which

April last, is based on the ground “ that the several deputy 
returning officers appointed to take the votes of rate
payers upon the said by-law, received only the votes of 
freeholders thereon instead of the votes of all duly

Hig
( îalt, C.J. for

not made until the 8th castwas
of i
whi
the
whi
appqualified municipal electors.”

After the judgment of the Court of Appeal in Re Croft 
and the Town of Peterborough, 17 0. R. 522, there can be 

question as to the ‘validity of this objection ; and Mr. 
Shepley, who appeared for the corporation, did not seriously 
contest it ; but he contended that the Court having a dis
cretion in the case, should not give effect to the motion 
after the delay which had taken place, as the financial 
affairs of the corporation would be very seriously affected, 
because if the by-law was quashed, the only duty which 
the corporation could raise for the present year would be 
the sum of $80 as the time at which such a by-law can be 
passed, is now expired, namely, 1st March.

Bann is an hotel keeper, and applied for and obtained 
license under the by-law after the repeal of the prohibi
tory clause in the Canada Temperance Act, which took 
effect last year, and it appears from the affidavit of the 
mayor that when the by-law now in question was under 
consideration, it. was resolved to reduce the number of 
tavern licenses, which has been done, and w'hich cannot 

be altered for the present year. No complaint

reas
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Twasnow
made for any thing done last year, nor was the present 

too late for the corporation

to tl
theapplication made until it was 

to make any change or to submit the present or any other 
by-law of a similar description to the electors.

Bann acted under the by-law last year by obtaining a 
license, and is again an applicant, and makes no complaint 
until, the time has arrived when he will be liable to pay 
only $80 for the present year if this by-law is quashed, 
and when it is out of the power of the corporation to 
increase the number of licenses under sec. 20, of ch. 194.
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By sec. 332, of ch. 181, of “ The Municipal Act,” the Judgment. 
High Court11 may quash the by-law in whole or in part Galt, C.J. 
for illegality and by sec. 333 such an application in 
cases like the present may be made at any time. In the 
of Slieley v. The Corporation of Windsor, 23 U. C. R 569, 
which was very similar to the present, the Court held that 
the long delay between the time of passing the by-law, 
which took effect on 1st March, 1863, and the time of the 
application which was in August, 1861, afforded a sufficient 
reason for not exercising the summary jurisdiction of the 
Court.

)tes
iqn
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'roft ' 

i be
In the present case, the by-law was passed on 25th Feb

ruary, 1889, and this application was not made until 8th 
April, 1890, so that in fact no change could be made in the 
license fee or license until next year.

This case differs in one

Mr.
iisly
dis-
tion 
icial 
ited, 
hich 
d be 
i be

essential respect from lie Croft 
ancl the Town of Peterborough. In that, as appears from 
the head note, 17 0. R. 522, certain leaseholders had 
tendered their votes and had been refused. In the 
present case all that wa^ done is, as two of the reeves 
who acted as deputy returning officers state they had 
votes as leaseholders, but did not vote in consequence of 
not having freeholds ; and one of them states that 
“ whose name I have forgotten,” tendered a vote and 
by him rejected. This is the whole, and no complaint is 
made by any person whose vote was rejected. The.appli- . 
cation is made by a man who has actually availed himself 
of the provision of the by-law.

The by-law on its face is unobjectionable ; the reference 
to the “ electors,” is in accordance with the provisions of 
the Act ; had it been defective in that respect as limiting 
the word “ elector” to “ freeholder,” it would have been 
unquestionably irregular, and must have been quashed.

Had this motion been made by persons who, by the mis
take of the clerk of the municipality in furnishing lists 
of voters to the deputy-returning officers, had been de
prived of their votes, something might be urged against 
the validity of the by-law. No such allegation is made. It
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is true that Bann states in his affidavit that he did not 

because he understood it would not be 
Had Bann intended to question the validity of

Judgment.
tender his vote 
received.
the by-law on such a ground, he should have done so in 
due time, and not have delayed his motion until the time 
had passed within which the corporation might have again 
submitted a similar by-law to the " electors,” or might have 
increased the number of licenses. . _ ^

As my judgment turns entirely upon the “ discretionary 
power conferred on the Court, there are three cases to 
which T refer, namely, Hill v. Municipality of Tecumaeth, 
6 C. P. 297 ; Rc Michie and Corporation of Toronto, 11 C. 
P. 379, and Re Richardson and Board of Commissioners 

in which towards the conclu-

Galt, C.J.

Hut
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P1
Hel

P1
of Toronto, 38 U. C. R. 621, 
sion of his judgment, Harrison, C.J., says, at p. 630 : " This 
leads me to the conclusion, although not entirely free from 
doubt, that the objection taken to the by-law in question 
is not well taken. I may add that even if I had, on 
amination of the statutes and authorities, arrived at a diff
erent conclusion, I would not have exercised the discretion 
which the Court has to refuse to quash by-laws after long 
and unexplained delay ; and where the effect of quashing a 
by-law after such delay, may be to cause great inconveni
ence and confusion in the affairs of a municipality.”

There is here a reference to the case before him as to the 
duration of the by-law which does not apply to the present.

The motion must be dismissed with costa.
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[CHANCERY DIVISION.]

, Elliott v. Bussell.

Husband and wife—Advance of money from, wife to husband—Presumption 
of <jyt-Onus—Corroborative evidence—R. 8. 0. 1887, ch. 61, sec. 10.

Where, in administration proceedings, the widow of the deceased claimed 
from the executor repayment of certain moneys paid by her, at her 
husband’s request, out of her separate property, on premiums payable 
on policies on Ins life, which she swore were to be repaid to her ; and 
it appeared that the moneys were paid by a third person who held them 
to the use of the claimant ; that she acquiesced in the payment of them 
with great reluctance ; and that she had no claim to any part of the 
policy moneys, which were wholly at the disposition of the deceased .

Held, that under these circumstances the onus was on the executor to 
prove that the moneys were a gift to the deceased, and it was not 
necessary for the claimant to produce corroborative evidence that the 
moneys were to be repaid in order to recover.

In order to make out that money paid by a wife to her husband was a 
gift, it is necessary to prove it either by direct evidence or by such a • 
course of dealing between the husband and wife as shews that the 
money was so paid to him as à gift.
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Tiiis was an appeal by the defendant from the report of statement, 
the local Master at Milton in administration proceedings, 
and the circumstances of the case are fuMy set out in the 
judgment of Robertson, J.

The appeal came up for argument in March 13th, 1890, 
before Robertson, J.

Laicllaw, Q. C., for the appeal.
Kilmer, contra.

to the 
esent.

May 14th, 1890. Robertson, J. :—

This is an appeal from the report of the learned local 
Master at Milton, bearing date February 15th, 1890, allow
ing to the plaintiff the sum of $865.67 and interest for money 
paid by the plaintiff to the use of her late husband, 
William Elliott, the testator, (whose executor the defen
dant is) at his, the testator’s, request, on premiums payable 
by the testator, on two life assurance policies on his own 
life, on the ground that there was no corroborative
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Judgment, evidence that the said moneys were to be repaid to the 
Robertson, J. plaintiff. It is admitted that these moneys were paid by 

the plaintiff at the request of the testator, and that they 
were the separate moneys of the plaintiff and had never 
been reduced into the possession of the testator ; but it 
is denied that they were to be repaid to the plaintiff.

Counsel for the plaintiff at the bar, besides contending 
that it was not for the plaintiff to prove by corrobora
tive testimony the agreement to repay, alleged that these 
mpneys were not the moneys of the plaintiff, but were 
really trust moneys in her hands for her two children 
by a former husband, viz., Thomas H. Sheppard and 
Stanley Sheppard, who are both infants under the age of 
twenty-one years, and who are not parties to this action, 
nor have they been so made in the Master’s office, and 
whose interests consequently were not looked after or 
guarded. This fact, howrever, was not made clear on 
the evidence, although it does appear, not only in the 
plaintiff’s evidence, but in an affidavit filed by her, that 
they were, at least in part, the moneys of these infants. 
Under these circumstances, I fel it incumbent on me 
shortly after the case was argued to suggest that it should 
be referred back for further enquiry ; and if necessary 
to make the infants parties, and I directed Mr. William 
Davidson to act as guardian ad litem, the official guardian 
having already on hand the interests of the infant children 
of the testator, whose interests were adverse to the others. 
All parties having met and Mr. Davidson having made en
quiry, it turns out on evidence satisfactory to me that the 
plaintiff was mistaken when she stated in her evidence that 
these moneys were those of the first named infants, although 
it was quite reasonable for her to assume that her first hus
band so intended as to the moneys, which were the proceeds 
of life assurance on his life, but which it now turns out were 
payable on his death to the wife alone. This being 
admitted on all hands, there is no necessity for a refer
ence back, nor should the first named infants be made 
parties. The question therefore comes before me as it did

: 414 THE ONTARIO REPORTS.
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before the learned Master, and the question is whether he Judgment, 
was right in holding that the plaintiff, on the evidence, is Robertson, J. 
entitled to

) the 
d by 
they

ut it

recover.
The conclusion that I have come to, although I confess 

not without some doubt, is that the learned Master is right, 
and the appeal should be dismissed. It appears to me that 
there is no doubt on the evidence, in fact the defendant 
admits that the plaintiff did pay the nioneys charged, at 
the request of the testator, for the purposes alleged. And 
she positively swears that she was to be repaid the amounts 
so paid by her. I think the defendant is bound to shew 
under these circumstances that they were a gift from the 
wife to her husband. That issue is upon him ; and the 
presumption is not under t^e circumstances detailed in 
evidence, that they were a gift. The moneys were the 
separate moneys of the plaintiff. The testator had 
control whatever over them, they were paid by a third 
person, who held them to the use of the plaintiff, and they
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paid by his cheque to the insurance companies. They 
not used in any way for the support and maintenance 

of the plaintiff, they were specifically applied in payment 
of the premiums payable on policies, which were for the 
benefit of the testator, or his estate, no part whereof 
was payable to, or had the plaintiff any claim on them. 
1 he testator could dispose of them as he pleased, and he 
did do so, and on the authority of In re Flamanlc, Wood v. 
Cock, 40 Ch. D. 4G1,1 am of opinion that she is entitled to 
recover. That case is not exactly on all fours, so to speak, 
with the one nowr in hand, but the same principle is involved 
in it, and Mr. Justice Kay, in giving judgment, says at p. 469: 
“ Here is property” (it ................

that 
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was a mortgage) “ which originally 
belonged to Mrs. FI am an k for her separate use, and 
transferred to her husband without any evidence whate 
of there being an intention on her part to give it to her 
husband as his property at that time ; and the question is 
whether looking at all the facts, the Court 
the conclusion that she did deliberately give it to her hus
band as his property. I cannot conclude that from the 

53—VOL. XIX. O.R.

can come to
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Judgment, mere fact of the transfer of the mortgage to the husband. 
Robërtsêïï, J. The circumstances which are relied upon 

zation of the mortgage by him in 1869, the 
of the wife, the receipts of the purchase money by him?

claim was made against him for it.

Th<
are the reali- tha

concurrence1 I

The1 and the fact that no 
But it is to be observed that the wife had no separate 
advice, and that her signature to the deed of assignment, 
in which she only joined as one of the executors of Daniel

to have beenCodner, the original mortgagee, appears 
obtained by the husband. I am quite unable to infer from 
all these facts that she made any gift of this money tu 
her husband.” The learned Judge then goes on to say :
“ Thinking the burden, of proof to be 
un<Jer the husband to show a gift of the capital, I must 
say, on a careful investigation of the case, that they have 
not made out any such gift, and accordingly, I think the 
claim, this claim against the estate of the testator Thomas 
Flamank, must succeed.”

Applying the facts of the above case to this, it will be 
found that the circumstances are much more in favour of 
the plaintiff’s contention here than they were in Re 
Flamank. The evidence discloses the fact that the plain
tiff would not advance these moneys until her husband 
promised and agreed that he would repay her the amount, 
and further that she with great reluctance even then gave 
way to his request, in fact she states that on each occasion 
when the amount of the premium was asked from her, 
there was a “ row about it." I have no doubt whatever 
that that was true, and the Master has found the facts in 
her favour, and according to the case above referred to 
there was no evidence in support of the defendants 
tention that there was a gift of these amounts.

The case of Gaton v. Rideout, 1 MacN. & G. 509, 
also supports the contention that in order to make out 
that the money was a gift, the ' party so contending must 
make out that fact, either'by direct evidence or by a course 
of dealing as existing between the husband and wile, 
which shews that the money was paid to him as a gift.
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There is Dot a single circumstance here which points in Judgment.
that direction. ' _ ,"^T— T

Robertson, J.
I am, therefore, of opinion that the appeal should be 

dismissed, and with costs, to be paid out of the estate _
The costs to Mr, Davidson in the matter to be fixed by 
and paid out of the suitors’ fee fund.

EE SAÜGEEN MUTUAL FIRE INS CO.. 417
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y: [CHANCERY DIVISION.]

Re Saugeen Mutual Fire Insurance Company.

' Knechtel’s Case.

Insurance — Mutual Insurance Companies — Statute law — Retrospective 
operation—53 Viet. ch. U, sec. 4 (O.)-ll. S. 0. 1887, ch. 167, sec. 132.

,ve
he

be Held, that 53 Viet. ch. 44, sec. 4 (0.), substituting a new section for 
R. S. 0. 1887, ch. 167, sec. 132, is retrospective in its operation, and 
applies to premium notes given beforq its passing as well as to those 
given afterwards. \

of
lie
in- This was an appeal from the judgment or finding of the 

Local Master at Guelph, on an application of the liquida
tors of the Saugeen Mutual Fire Insurance Company, to 
place D. Knechtel, a former policy holder in the company, 
who held his premium note for $50, on which there 
was an unpaid balance of $18.75, on the list of contribu
tories. The policy expired in 1887 ; there were no unpaid 
arrears due on the note. The winding-up order was made 
on November 5th, 1889, on the petition of creditors. 
The company was 
11th, 1889, the final winding-up order was made appoint
ing the liquidators ; and on February 27th following, the 
liquidators filed a provisional list of contributories, on 
which was the name of the respondent, No. 3002, showing 
the original amount of a premium note alleged to be given 
by the respondent to be $50 ; on account of which he had 
paid $31.25, leaving a balance of $18.75, for which balance
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purely a mutual company. On December
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1
Statemeut. the liquidators sotight to have the respondent s

placed on the list of contributories, &c. Objection was 
taken that the respondent was entitled under section 4 of 
ch. 44 of 53 Vic. (0)., to have the said note delivered up to 
him to lib cancelled on the ground that more than forty 
days had elapsed.since the expiration of the policy, or the 
term of insurance had ended, there having been no lawful 
assessments of which notice had been given to the maker 
of the note during the currency of the policy, or within 
the period of forty days thereafter ; and that therefore the 

should not 'be placed on the list, &c.,.

name une

dir.

for
exp
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respondent’s name 
v and the above Act*was relied on. The Local Master gave, 

effect to the objection, and the liquidators now appealed.
Sta
B..
Co,

The appeal came up for argument before Robertson, J., 

May 8th, 1890.

Kingston, Q. 0., for the appellants; the liquidators of 
tlm company. Our ground of appeal is, that section 4 of 
the Act, 53 Vic. ch. 44, (0)., does not apply to this case, and 
that irrespective of the statute, a mutual company could 
assess on premium notes after fdrty days from the end of 

' the term. Under the Ontario Insurance Act, R. S. 0. 
(1887) ch. 167, sec. 124, such assessment could be made. 
But whether they could assess or not under R. S. 0. (1887) 
ch. 107, the liquidators had power to make a levy under 
the Winding-up Act. Nothing in 53 Vic. ch. 44, (0). says it 
shall have a retrospective ^flect. The statute must not he 
read so as to impair an obligation. It must not be sup
posed that the legislature exceeded their jurisdiction, and 
infringed on insolvency legislation. Next I point out that 
if this statute applies, it indirectly repeals a large part of 
the Ontario Winding-up Act, which it ^hould not.be pre
sumed to do. In this new Act there is a very great change 

made in mutual insurance law. I refer to McEvoy v. 
Clune, 21 Or. 515, on the question as to whether the statute 

is retrospective.
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Hoyles, Q. C., contra. As to sec. 124 of R. S. 0. oh. 167, Argument, 
under which the liquidators claim, it provides that 
ments are to be made under directions of the board of 
directors. There are no directors now. This sectigp 
not apply to an assessment made by the Master. I submit, 
moreover, that 53 Vic. cli. 44, sec. 4, (0)., is retrospective, 
for it is ^passed for the purpose of removing doubts and 
explaining the true construction of the former section.
There were doubts as to the meaning of the former 
tion : Victoria Mutual Fire Ins. Co. v. Thompson, 32 C.
P. 476, 9 A. R. 620. Where a statute is passed to 
doubts, it is to be-considered retrospective : Wilberforce 
Statute Law, p. 165; Rex v. Inhabitants of D nr sly, 3 
B. & A. 465 ; Attorney-General v. The Bristol Water Works 
Co., 10 Êx. 884; McEvoy v. Clnne, 21 Or. at pp. 519, 521,
523. There were doubts as to the meaning of the old sec.
132, and unless this is retrospective, the intention of the 
Legislature to remove doubts is not carried out. There is 
no reason why it should not be retrospective, since there is 
no interference with vested rights or with property.

May 13tli, 1890. Rqbertson, J.—[After setting out the 
facts as above.]

RE SAUQEEN MUTUAL FIRE INS. CO. 419OL.
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The decision of this appeal turns upon the question 
whether the substituted section 132, enacted by sec. 4 of 
the amending Act, 53 Viet. cli. 44 (0)., is to be read as having 
a letrospective effect or not. Section 132 of the Ontario 
Insurance Act, R. S. 0., 1887, ch. 167, was in these words :

“Forty days after the expiration of the term of insurance, 
the premium note or undertaking given for the insurance 
shall, on application therefor, be given up to the signor 
thereof, provided all losses and expenses with which the 
note or undertaking is chargeable, have been paid.”

The substituted section, 53 Vic. ch. 44, sec. 4, (0)., is in 
these words :

“To remove doubts, sec. 132 of the said Act” (The On
tario Insurance Act) " is repealed, and the following
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Judgment, section substituted' therefor, 132 : On the expiration-of 

—— . forty days after the term of insurance ended, the premium 
Bototton, . notoJor underta]dng given for the term, shall be absolutely 

null and void, except as to first payment or instalments 
thereof remaining unpaid, and except as to lawful assess
ments, of which written Notice pursuant to sections 124 
and 126, has been given to the maker of the premium 
note, &c., during the currency of the policy, or within the 
said period of forty days." * *

There was no ifyidénce offered that there was any over
due assessments payable on the note.

In McEvoy v. City me, 21 Gr. 515, it 
Vic. ch. 13, (1863), was declaratory of the meaning of the 
257th, 258th, and 259th «sections of the C. L. P. Act, and 

etrospective in its effect. The words in the declara
tory Act were : “ Whereas doubts have arisen as to the 
meaning of the 257th, 258th and 259th sections of the 
C. L. P. Act, being 22nd ch. of the Con. Stat. for L. C. 
Therefore Her Majesty, &c., enacts as follows : 1. When- 

the word * mortgagor* occurs in the said sections, it 
shall be read and construed as if the words ' his heirs, 
executors, administrators, or assigns, or person having the 
equity of redemption,’ were inserted immediately after 
such word 1 mortgagor,”* &c. «

Reading carefully the repealed section 132, and compar
ing it with the substituted section, it is clear that the 
Legislature, by the latter, have only declared what it inten
ded by the former. There is no question that doubts have 
arisen as to the meaning of the old section ; the legislature 
has so declared; and that being the case, it has taken upon 
itsejf the office of interpreter, and has expressed itself in 
plain and unmistakable language as to what it meant by 
its previous enactment. It might be said with some force, 
I think, that the original section meant exactly what the 
substituted section says it was intended it should mean, 
without this legislative interpretation. By the original 
section the note after forty days after the expiration of the 
insurance, should be given up, “ provided all losses and ex-

pe
pn
co
ag
da
tli'
tu
is
tb

it.held that 27
it
Ac

co:
mi
est

tli'ever

D v

&

1

#
:

f*
 7r

r IT
?"

*?
%
 "T

""
'’"'

-



m

XIX.] 421RE SAUGE EN MUTUAL FIRE INS. CO.OL.

penses with which the note, &c., is chargeable, have been Judgment, 
paid.” The forty days, no doubt, were given to enable the Robertson, J. 
company to make any assessment which might be chargeable

of
um
ely

against the note ; if that was not done within these forty 
days it was to be presumed that the Voinpany had no fur
ther claims. That has been made clear now by the substi
tuted section. There is no declaration that the new section

nts
;ss-
124

is only to affect premium notes given after the passing of 
the substituted section ; or that it is only to be construed 
as affecting cases which may thereafter arise, but it obliter
ates entirely the old section, and “substitutes” another for 
it. In my judgment that section is now to be read as if 
it was the original section from the passing of the original 
Act.

the

,27
the

I think, therefore, the Local Master was right in the 
conclusion come to by him, and the appeal should be dis
missed with costs, to be paid by the liquidators out of the 
estate.

The liquidators’ costs will be dealt with hereafter, when 
the estate is wound up and they apply for their discharge*
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[QUEEN’S BENCH DIVISION.]

Cann v. Knott et ux.

m-ants and homesteads—Exemption from execution- 
ofonginal locatee as mortgagee after alienation.

1
J

Execution — Free 
Interest

The defendant was locatee of certain Jands under the Free «rants and

so lone aUt h held by thf original looation>le, yhether before or 
after patent ; but where there lias been a valid alienation » mortgage 
taken bv the original locatee does not vest in him qnâ locatee.

The woi(I “interest ” used in the sub-section does not extend 
chattel interest of a mortgagee.

T
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T
F
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1
This was an action brought by George W. Cann to set 

aside an assignment of two mortgages by the defendant 
James lvnott to the defendant Elizabeth Knott, his wife, 
as fraudulent and void against the plaintiff, and to have it 
declared that the mortgages were assets of the defendant 
James Knott liable to. satisfy a certain judgment against 
him obtained by one Samuel Johnston, and assigned to the

made to the defendant

Statement.

of 1

■ :
deb
Gib

Bui
D. 6.

plaintiff.
The mortgages in question 

James Knott by William Beswick and Henry William 
Clarke and covered parts of lot 19 in the 2nd concession 
of the township of Cl.atiey, in the district of Muskoka, of 
which lot and the adjoining lot 20 the defendant James 
Knott was locatee under the “ Free Grants and Homesteads 
Act,” R. S, 0. ch, 2 5, and afterwards obtained patents there
for. The mortgages were made to secure the purchase 
money of portions sold and conveyed to Beswick and Clarke 

by both défendants.
Among other defences, the defendants set up that the 

assignment of the mortgages was made by one to the , 
other in good faith and for valuable consideration, and 
without knowledge on the part of the defendant Elizabeth 
Knott of the indebtedness of her co-defendant,-and without
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any fraudulent intent, or for the purpose of defeating or Statement, 
delaying creditors ; that the moneys secured by the two 
mortgages were the amounts of the purchase money pay
able by-the mortgagors in respect of the respective lands 
mentioned in the mortgages, and the consideration money 
for the sale and conveyance by the defendants to the mort
gagors of such lands.

The action was tried before Boyd, C., at the Toronto 
Spring Chancery Sittings, on the 19th May, 1890.

The case was argued at the conclusion of the evidence.
Foy, Q. C., for the defendants. The land comprised in 

the mortgages, and the mortgages themselves, are exempt 
from seizure under execution by R. S. 0. ch. 25, sec. 20- 
The plaintiff has to shew that the mortgages are not an 
“interest” protected by the statute and exempt for twenty 
years after patent. There is no evidence of intention to 
defeat the claim of Johnston, or of knowledge on the part 
of the defendant Elizabeth Knott of her husband’s in
debtedness. I refer to Robertson v. Holland, 16 0. R. 532 ;
Gibbons v. Wilson, 17 A. R. 1 ; Johnson v. Hope, ib. 10 ;
Burns v. Mackay, 10 O. R. 167 ; Ex parte Mercer, 17 Q. B.
D. 290.

D. Urquhart, for the plaintiff. Is this ah interest inland 
within the Act ? See secs. 17 arid 19. A mortgage is only 
a chattel interest, and the whole statute points to the con
clusion that a freehold interest is contemplated. The 
mortgage is taken in the name of the husband alone, shew
ing that he was the one who had the interest after the 
alienation.

OANN V. KNOTT.)L.
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irke June 4, 1890. Boyd, C. :—

The plaintiff seeks equitable execution in respect of 
two mortgages assigned by the debtor to his co-defendant, 
his wife, on the ground that the transfer is void as 
against creditors. The main defence is that the mortgages 
are* not seizable or exigible under execution, because they 
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pri>Judgment, represent an interest in land which is protected by the 

Boyd, C. Act respecting “Free Grants and Homesteads,” R. S. 0. 
clt, 25. Janies Knott, the defendant, was locatee under 
this statute of lots 19 and 20 in the 2nd concession of

tied
The
par■ Chaffey, and duly obtained patents therefor. On the 2nd 

June, 1S8G, Knott and his wife (the now defendants) sold 
and conveyed twenty-five acres of lot 19 to Beswick, and 
thirty acres of the same lot to Clarke, taking back mort
gages to secure the purchase money made to James Knott, 
as sole mortgagee. These are the mortgages now in ques
tion. the defendants rely on sec. 20, sub-sec. 2, which is 
thus .expressed :

“ After the issuing of the patent for any land, and while 
the land or any part thereof, or interest therein, is owned 
by the locatee or his widow, heirs, or devisees, such land, 
part, or interest, shall during the twenty years next after 
the date of the location be exempt from attachment, levy 
under execution, or sale for payment of debts, and shall 
not be or become liable to the satisfaction of any debt or 
liability contracted or incurred before or during that 
period, save and except a debt secured by a valid mort
gage or pledge of the land made subsequently tb the 
issuing of the patent.”

I am of opinion that the mortgages above mentioned 
not interests in the land exempt from levy under exe
cution within the meaning of the 20th section. By 
tion 17s the parts sold to Beswick and Clarke were validly 
alienated. By virtue of that alienation these parts of the 
land were taken out of the operation of the Act. W hen 
the owners of these parts mortgaged them to Knott he 
received the security, not under the provisions of the 
statute, but as one who had contracted himself out of his

the
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* No alienation (otherwise than by devise) and no mortgage or pledge 
of the land, or of any right or interest therein, by the locatee after the 
issue of'tlie patent, and within twenty years from the date of the location, 
and during the life-time of the wife of the locatee, shall he valid or of any 
effect, unless the same he by deed in which the wife of the locatee is one 
of the grantees with her husband, nor unless such deed is duly executed
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privilege. The language used in sub-section 2 is peculiar, Judgment, 
and emphasizes this point by speaking of the person enti- Boyd, C. 
tied to protection as locatee, albeit the patent has issued.
That is to say, the exemption extends to the land, or any 
part thereof, or interest therein, so long as it is held by 
the original location title, and this whether before or after 
patent. But if the chain of privilege is broken by the valid 
alienation, of any part of the land, then a mortgage 
taken upon that part by the original locatee does not vest 
in him qud locatee.

Again the word interest, as used in this sub-section, does 
not appear to me intended to include the interest of a 
mortgagee ; because the context indicates such an interest 
to be protected as passes beneficially “ to widow, heirs, or 
devisees,” : that is to say, a chattel interest is not contem
plated, which would vest in executors upon the death of 
the locatee or patentee. I quote the language of Lord 
Selborne in Heath v. Pugh, 6 Q. B. D. at p. 359, as perti
nent : “ In equity the conveyance of the legal estate to a 
mortgagee was regarded as nothing more than a security 
for a debt. During the subsistence of the equity of re
demption, the debt, together with this benefit of the 
security, passed to the executor by a will of personal estate, 
and the legal title to the land did not pass by a general 
devise of all the mortgagee’s real estate in a will duly 
attested, because it was not regarded in equity as any part 
of that estate.” See also Carscaden v. Shore, 17 C. P. 493 ;
Wilde v. Wilde, 20 Gr. at p. 534.

Upon the merits, I think the plaintiff should succeed ; 
but it is not a case for costs against the married woman.

425CANN V. KNOTT.rOJi.
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[QUEEN’S BENCH DIVISION.]

Gumming et al. v. Landed Banking and Loan 
Company.

Trusta mid trustees—Breaches of trust—Tokina securities in name of one of 
two joint trustees—Plede/inif securities for advance.—Misapplication of 
moneys advanced—Following securities tlfhands of pledgee.

One of two joint trustees assumed to lend trust moneys on the security [ 
of mortgages on land, taking the mortgages to himself alone “asr 
trustee ol tin; estate ami effects of J. C., lleueased.” These mortgages 
were hypothecated by him to, and moneys were advanced to him by, the 

endants, ostensibly to meet an unexpected call by one of the 
beneficiaries ; but the moneys were not so applied, nor otherwise for 
the benefit of the estate, and they were not required for any such 
purposes under the terms of the will creating tile trust.

In an action by the other trustee and two new trustees, who were also 
beneficiaries, appointed ill Ills stead :—

Held that lie had been guilty of two breaches of trust, and that the 
plaintiffs were entitled to follow tile trust securities and to make the 
defendants account for all moneys received by them thereunder.

James Gumming, of the village of Trenton, died on the 
1st of February, 1873, having in his life time made his 
will and devised and bequeathed all his estate to his 
enters, the plaintiff Robert T. D. Gumming and one Thomas 
B. Wragg, upon the trusts set forth therein, including a 
trust to invest the moneys belonging to the estate in good, 
safe securities, and to receive the interest arising there
from, and out of the same and the other revenue and 
income arising from the estate to maintain and educate 
the children of the testator, and to reinvest upon good 
safe securities as aforesaid, any surplus of the said interest, 
revenue, and income which should remain after the pay
ment for tlie maintenance and education aforesaid.

The plaintiff Robert D. T. Gumming and Thomas B. 
Wragg proved the will and accepted the burthen of the 

trusts.
In the year 1881 Thomas B, W-ragg, as one of the trus

tees, lent certainf of the moneys of the estate to one 
Alfred Brignall, and took from him a mortgage upon cer
tain land for $2,230, with interest at six and one-half per 
cent, per annum, to secure re-payment of the loan, In the
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same year Wragg also lent certain of the moneys of the Statement, 

estate to one Owen Foley, and took from him a mortgage 
upon certain land for S3,370, with interest at seven per 
cent, per annum, to secure re-payment of the loan.

These mortgages were both made in favour of Wragg 
alone, and upon the face of them were expressed to be 
made to him as trustee of the estate and effects of the 
late James Gumming, deceased.

On the 14th June, 1883, Wragg assigned and transferred 
these two mortgages with all moneys then due or to accrue 
due in respect thereof to the defendants to secure to them 
the repayment of a loan of $5,000, which was made on 
the 19th June, 1883, by the defendants to Wragg, which 
loan was to be repaid by Wragg to the defendants on the 
14th June, 1884, together with interest at eight per cent, 
per annum.

By an order made in an action of Gumming v. Wragg, 
on the 5th April, 188G, two of the present plaintiffs, Flora 
M. A. Wright and Daniel R. Murphy, were appointed trus
tees of the will of James Gumming, in the place of Wragg 
jointly with the plaintiff Robert D. T. Gumming, the con
tinuing trustee ; Gumming and Wright being also bene
ficiaries under the will.

This action was brought in the name of the three trus
tees. The statement of claim set out the foregoing facts, 
and charged that Wragg, without any notice to or know
ledge on the part of the plaintiff Robert D. T. Gumming, 
improperly took the two mortgages unto himself alone; 
that at the time of the assignment by Wragg to the 
defendants the latter had notice and knowledge that he 
was committing a breach of his duty as trustee ; and that 
Wragg had no power or authority 'as against the plaintiffs 
and the estate and the beneficiaries thereof, which the 
plaintiffs represented, to assign the two mortgages to the 
defendants ; and that in attempting to do so, he committed

breach of duty as trustee; and that the defendants were 
accountable to the plaintiffs for all moneys received under 
or in connection with the mortgages, and were bound to
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re-assign to the plaintiffs after accounting as aforesaid. 
The plaintiffs prayed consequential relief, or, in the event 
of its being held that the assignment made by Wraggwas 
valid as against the plaintiffs, that they might be allowed . 
to redeem the mortgages.

The statement of defence set up that Wragg was mort- 
of the lands mentioned in the statement of claim

Statement.

gagee
by way of security for certain moneys alleged in the 
Brignall and Foley mortgages respectively to have been 
advanced by Wragg to the mortgagors in the mortgages 
respectively named; that the description of Wragg con
tained in the mortgages was in the words following : 
“ Thomas Busby Wragg, of the city of Belleville, in the 
county of Hastings, and Province of Ontario, Esquire, 
trustee of the estate and effects of the late James Cum-
ming, deceased, hereinafter called the mortgagee ; that the 
defendants had no knowledge of the affairs of the estate, 
and dealt with Wragg in good faith as the person entitled 
by law, as he in fact was, to collect the moneys secured by 
the mortgages, and to release, assign, or dispose of the 
mortgageksecurities ; that the plaintiffs, and those through 
-whom or on whose behalf they claimed, had notice or 
knowledge of the transfer of the mortgages to the defen
dants, and had by acquiescence therein waived all objec
tion thereto, and were estopped from complaining thereof 

against the defendants ; and the defendants claimed the 
benefit of secs. 18, 19, 20, 21, and 29 of the “ Act respecting 
Trustees and Executors and the Administration of Estates,”

as

R S. O. cli. 110.
The defendants further alleged in their defence that 

Wragg was the acting trustee of the estate of James 
Gumming, and that the plaintiffs permitted him to have 
the sole charge and management of the affairs of the 
estate until after the assignment to the defendants of the 
mortgages in question, and allowed him to invest the 
moneys of the estate in such manner as he might deem 
proper, and, if there, was at the time of the assignment of 
the mortgages to the defendants any other trustee of the
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«slate the defendants were not aware of it; that the Statement 
plaintiffs had recovered a judgment in the High Court of 
Justice for Ontario against Wragg for all moneys he was 
liable to account for to the estate.

The defendants submitted to be redeemed by the persons 
entitled to the equity of redemption in the mortgacred 
lands upon being paid the principal and interest moneys 
owing to them upon the mortgage securities, and the costs 
and expenses incurred in respect thereof, and the costs of 
this action.

VOL. 429
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The action was 
3rd May, 1890.

The facts, in addition to those set out above, 
in the judgment.

tried before Boyd, C., at Toronto, on the

are stated
'

The case was argued at the conclusion of the evidence.
A. H. Marsh, Q. G, for the plaintiffs. The defendants 

had notice that Wragg was a trustee. It was their duty 
to ascertain his position and powers. There is no such 
thing as an acting trustee ; one executor may act, but not 
one trustee : Wilbur v. Almy, 12 How. ISO. The defen
dants were bound to inquire : Bank of Montreal v. Sweeny, 
12 App. Cas. 617 ; Bayard v. Farmers' Bank, 52 Pa. St 
at pp. 237-8 ; Jones on Pledges, sec. 474. It was their 
duty to inquire, and inquiry would have led to information 
which would have saved the estate from loss : Jones v 
Williams, 24 Beav. at p. 62 ; Gaston v. American Ex- 

change National Bank, 29 N. J. Eq. at pp. 102-3. Inquiry 
would have led to knowledge of . breach of trust in several 
respects : 1. There were two trustees, and it was a breach 
Ol duty to take the mortgages to one only : Gonsterdine v 
bonsterdme, 31 Beav. 330; Tewis . _
Lewin on Trusts, 8th ed., p. 337. 2. It
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v. Nulls, 8 Ch. D. 591 ; 
was said that the 

money received by Wragg from the defendants, was to be 
paid to an heir. That was not the case ; and if it had 
been it was a breach of trust, becaus^ the estate was not 
divisible till the youngest child came of age. The iqcome
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Argument, only was to be paid by the trustees for maintenance. 3.
It was a breach of duty to deal with the securities by way 

, of sub-mortgage. The trustees were to invest and keep 
invested the moneys of the estate in good, safe securities. 
Secs. 18, 19, 20, 21, and 29 of R. S. O. eh. 110 do not 
justify a pledging of securities. See Perry on Trusts, 4th 

ed., sec. 466.
8. 11. Blake, Q.C., for the defendants. There is no author

ity to shew that any inquiry is to be made where a mortgage 
is made to one described &s a trustee. Stock cases do not 
apply to mortgages. The defendants are in the position 
of purchasers for. value without notice : Wright V. Leys, 8 
O. R. S8 ; Davis v. Hawke, 4 Gr. 494. Wragg was an 
executor, whose duty it was to discharge the debts, and it 
was not for the defendants to inquire whether the func- 

at an end or not. The defen-
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tions of an executor were 
dants had no notice of the will ; it did not form a link in 
the title which they had to investigate upon taking the 

not needful for them to see it at all.
But even if the will were looked at, it would justify the 
executor in raising money for maintenance. There is noth
in,, to shew that the moneys advanced by Wragg were 
not part of the income of the estate. Facts cannot be 
assumed against the defendants. There is no evidence that 
the defendants had notice or knowledge when they took

sitting beyond the
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the assignment from Wragg that he 
scope of his duties. I refer to Pilcher v. Rawlins, L. it. i 
Ch 259 263 ; Carter v. Carter, 3 K. &^J. 617 ; Corser v. 
Cartwright, L. R. 7 II. L 731, 736; Lewin on Trusts, 8th 
ed pp. 859, 860. Judgment has been obtained by the 
plaintiffs against Wragg, end they are not entitledto this 

addition. They have elected to take theirremedy in
remedy against Wragg. ,

MacKelcav, Q. C., on the same side. There is no dis
tinction between the right of the executor to realize y 
Selling the security, which is a legitimate way of proceed
ing, and borrowing, on the security, which is a realization 

tanto. Executor was still the function of Wragg
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3.

till the legatees were paid and the estate distributed. I Argument 
refer to Lew in on Trusts, 8th ed., pp. 477, 480 ; Coote on 
Mortgages, 5th. ed., pp. 308-15; McLeod v. Drummond,
11 Ves. 353 ; 17 Ves. 152 ; Miles v. Duvnfa\d,2 l)eG. M. &
G. 641 ; Vane v. Rigden, L. R. 5 Ch. 663; Childs v. Thor- 
Icy, 16 Ch. D. 151 ; Watkins v. Cheek, 2 Sim. & Stu. 199 ;
/' arhall v. Farhall, L. R. 7 Eq. 286 ; Cruiksliank v. Dufjln,
L. R. 13 Eq. 555 ; Devitt v. Kearney, 13 L. R. Ir. 45, (1884).
1 he plaintiff Gumming is not entitled on account of laches 
to seek equity against the defendants. The judgment 
against Wragg has satisfied the claim now sued for.

. Marsh, in reply. The Trustee Act is limited to real 
estate devised by the testator, and is not applicable. See 
Fisher on Mortgages, 4th ed., sec. 428. The defendants 
have not satisfied the
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Ionus of shewing that the mortgages 
valid, and that they should get the^TWhefit of them. 

The plaintiffs are legatees and trustees, and can maintain 
the action.

J une 4,1890. Boyd, 0. :—

The Act relating to Trustees and Executors, which is 
pleaded by the defendants, does not appear to a fleet this 

The question is short and simple : has the" defen
dant company with notice of the trust obtained niis&p- 

/ plied trust property ? The cases cited as to executors seem 
beside the real question—for here the executorial powers 
liad ceased, and the fund was being dealt with as a trust.
1 hat being so, one of the joint trustees assumes to lend 
two sums of trust money on the security of mortgages 
land, to one Foley arid Bignall. Both mortgages

the face expressed to be taken to Wragg, “ trustee of 
tlio estate and effects of the late James Gumming, deceased.’ 
This was a breach of trust to start with, for one trustee has 
no power so to vest the-assets in himself to the exclusion 
of his fellow trustee. But the security being ample to 
answer the demand,

o dis
ize by 
oceed- 
ization 
Wragg question arises except in regard to 

following this trust security. These mortgages 
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Judgment, assigned to the defendants by the trustee Wragg to raise 
funds ostensibly to meet an unexpected call by one of the 
heirs for a large sum of money, and herein appears a 
second breach of trust. The money was not so applied, 

it required for any such purpose under the terms 
of the testator’s will. James Gumming, the testator, died 
in February, 1873 ; this transaction was ten years after
wards in 1883 ; the division of the estate among the 

not to take place till the youngest daughter 
of age, and she at the father’s death was only seven 

years old. There is no proof that the money was applied 
otherwise for the benefit of the estate. Upon these facts, 
I think that the defendants must account for all moneys 

eived by them under the Foley and Bignall mortgages, 
as part of the estate represented by the present plaintiffs. 
The principle of this decision is to be found in Bunk <>/ 
Montreal v. Sweeny, 12 App. Cas. 617, and having regard 
to Carson v. Sloane, 13 L. R. Ir. 139, I see no disability in 
any of the plaintiffs to recover.

Costs will follow the result.
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[CHANCERY DIVISION.] 

Bruyea v. Rose.

Landlord Encroachment by tenant on adjoining land—Title by

A lessee of a lot had for move than twenty years exercised acts of ow 
ship over part of a lot adjoining, and now claimed to have acquired 
title from las landlord by possession to the said part, and brought this 
action of trespass against the present owner of the rest of the said 
adjoining lot :—

M that his action must be dismissed, for although a tenant taking in 
land adjacent to his own by encroachment, must, as between himself 
and his landlord, be deemed pnmA facie to take it as part of the de
mised land, yet that presumption will not prevail for the landlord’s 
benefit against third persons.

The result of the cases appears to be that where a pe 
^ with the assent of the Crown, paying rent ; or wnc 

chaser, although the patent has not\issued 
trespass against a wrong doer, but this 
possession.

ired

rson is in 
re a perso 

rson can 
presentp

possession 
n is a pur- 

maiutain 
daintiff’s

sMcmf ’■ Clmrkmrlh- 4 B- 14 c. 574, referred to and specially’

was not .E
This was an action of trespass to land brought understatement, 

circumstances which are fully set out in the judgment, 
where the arguments of counsel are also referred to.

The action came on for trial at Belleville on September 
27th anrfl 28th, 1889, before MacMahon, J.

Dichon, Q. C., for the plaintiffs.
Clute, Q. C., and Burdette, for the defendants.

May 22nd, 1890. MacMahon, J.

The action is one of trespass to land. The plaintiffs 
allege in the statement of claim that they occupy the south 
half of lot 5, and the defendants the south half of lot 6 in 
the tenth concession of the township of Éurray in the 
county of Northumberland : That the plaintiff Jane 
Bruyea is a daughter, and one of the heirs-at-law of the 
late Wm. Bamber, who died seized in fee of said lot 5 in 
the tenth concession up to the old line fence claimed to be 
the boundary line between it and the south half of lot 6,

J,

\
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Judgment, and to which liùe the plaintiff claims to recover in the 
action : and also that the plaintiff John Bruyea and those 
through whom he claims title, and right to the possession

THE ONTARIO REPORTS.434
Wm 

ten ch 
plainti 

The 
above 
north 1 
of the 

The

MauMuhon,
J.

and said Wm. Bamber and his heirs have for over thirty- 
five years been in continuous possession of the land up to a

4

l certain line fence which during said period has been treated 
and recognized to be the line fence between the plaintiffs, 
and the defendants' lands.

The plaintiffs claim that said line fence is^the true line 
between said lots 5 and G, but whether it is the true line 
or not, that they are entitled to possession up to that line 
as against the defendants by length of possession.

The plaintiffs allege that in the spring of 1887, the 
defendants unlawfully moved said line fence some eight 
or ten rods in on to the land occupied by ^he plaintiffs, 
thereby including the same with land occupied by the 
détendants as part of the south half of lot G, atid depriving 
the plaintiffs of the use and possession of the/kaid land.

The plaintiffs claim damages for the trespass, and ask to 
have the line fence restored to the line it occupied, and the 
possession of the land restored to the plaintiffs.

The patent from the Crown for lot No. 5 in the tenth 
concession of Murray (together with other lands) was issued 
to Wm. It. Caldwell on the 31st of October, 1817. Wm. R. 
Caldwell conveyed said lot 5 with other lands to the 
Hon. Geo. S. Boulton, and such lot 5 in the tenth concession 

by the said Hon. Geo. S. Boulton surrendered to the 
Crown on the 20th of October, 1847—the original surrender 
being produced to me from the Crown Lands Department.

One George Potts of the township of Brighton, jeoraan, 
then assuming to be the owner, made a conveyance dated 
the 10th of May, 1868, of the south half of lot 5 in the 
tenth concession to Wm. Bamber, which was registered on 

the 28th of September, 1858.
On the 1st of February, 18G9, Wm. Bamber, leased to 

the plaintiff John Bruyea the north halves of lots 5 and ti 
in the ninth concession, and the south half of lot five in the 
tenth concession of Murray for a period of three years.

dr
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Wm. Bamber died in 1879 intestate, leaving a family of Judgment, 
ten children, one of whom is Jane Bruyea, wife of the 
plaintiff John Bruyea.

The plaintiff John Bruyea since the lease to him of the 
above three panels has purchased one of them, viz., the 
north half o'

i the
ih ose

irty- 
to a 

sated 
stiffs,

MacMahon,
J.

ofi '6 in the ninth concession from the heirs 
(. Bamber. yof the late

The paten^from the Mown issued on the 4th of January, 
1865, to George^ German* or the south part of lot 6 in the 
tenth concession of M$ray, containing fifty-three 
lying south of the river Trent.

Ge^German conveyed the said part of lot 6, and also 

the «fast part of lot 7 in the tenth concession to Wm. J. 
Chjfdsay on the 16th December, 1886. And by a vesting 

in the suit of Chadsay v. Chadmy, dated thp-25th of 
January, 1881, the said part of lot G/and sai^ east part of 
lot, 7 became vested in Patrick ^rley^vhb conveyed the 

defendant Ellen Rose Indeed dated the 6th

line
acresline

line

the
fight
tills,

or/ier

the
ving same to the 

of April, 1881.
The strip of land in dispute forms a part of that portion 

of said lot 6 in the tenth concession conveyed by Turley to 
the defendant Ellen Rose, and has a frontage of throe 
chain» twenty-eight links on the concession Hne between 
the ninth and tenth concessions, and running north twenty- 
two chains to the river Trent—which forms the northern 
houndaiy of the south part of the lot—and contains about 
six and one-half

J,

:1 the

entli 
sued 
n. R.

the

) the 
rider 
nent. 
man, 
lated 
l the 
d on

acres.
The plaintiff John Bruyea claims this strip as tenant 

under the lease from the Bambers.
There are no improvements on the south half of lot 5 in 

the tenth concession which is wooded land, and has been 
used by the plaintiff John Bruyea ns a pasture field, his 
cattle crossing the concession line (which does not appear 
to have been fenced in on either side of the concession) 
from lot 5 in the ninth to lot 5 in the tenth concession.

It is stated by Jane Bruyea that when Wm. R. Q. German 
lived on lot 6 in the tenth concession he and Wm. Bamber 
built a fence of brush and logs between the east half of

d to
nd 0 
l the
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Judgment. gjx tm,l the west half of five in the tenth concession then 
MacMahnn,
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claimed by Win. Bam be r.
When the plaintiff John Bruyea was examined for dis- 

gave anything for the six and a
. J.

covery he said he never 
half acres claimed, and he could not state whether the 
present line fence is east or west of where it is claimed t 
old line fence was. There is a good deal of difficulty in 
determining where the post indicating the boundary 
between lots 9 aijd 10 
the year the land was 
to Jacob Terry arid James German that the post placed 
there had floated away.

The title to the south half of lot 5 in the tenth conces
sion is still in the Crown, and no one has been entered for 
that lot although numerous applications were made for a 
right to enter in the ten years between 1877 and 1887. 
And so long ago as 1859 an order in council was passed 
and published in that locality prohibiting squatters from 
trespassing op the Crown lands, n

The fence which it is claimed was built by Wm. B. G. 
German and Wm. Bamber could not be considered as a 
line fence between the owners of adjacent lands as the 
Crown is still the owner of lot 5 in the tenth concession, 
and the title to the south part of lot C was in the Crown 
until January, 1865, when the patent therefor issued to

fr placed, as at certain seasons of
drowned, and Bruyea represented \

V-

-

•s

Geo. German.
It is not in evidence who Wm. R. G. German was, or 

how he was in possession of this south part of lot 6.
John Bruyea when in tho witness box said he claimed 

tenant of the Bambers j under the

31

I
this land in dispute as 
lease, and he made no other claim.

The argument of Mr. Dickson was that whether the 
title to lot 5 is in the Crown or not, {^plaintiffs being in 
possession arc entitled to maintain trespass on thè authority 
of Harper v. Charleswoiih, 4 B. & C. 574.

In Harper v. Charleeimrth, the plaintiff was in aitual 
of the Crown paying a

1
possession with the 
nominal rent to the King. But as he occupied under

concurrence

; (: if
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parol license from the Crown, And the rent paid was much Judgment, 
less than one-third the annual value of the land as required Modÿd^n, 
by 1st Anne ch. 7, sec. 5,,he had no legal right to retain •,- 
possession of the land as against the yrown, but as he 
occupied with the permission of the Crown his possession 

sufficient to enable him to maintain trespass against a 
wrong-doer. And Bayley, J„ said at p. 590: “If an 
information had been tiled against him as an intruder, it 
would have been a good answer, in point of law for him 

\ to shew that by license from the Crown lie was in posses
sion and actual occupation of the land/’

The conclusion Bayley, J., reaches (p. 591), is "that 
actual possession of Crown land, with the consent of the 
Crown, is sufficient to entitle the party possessing it 
maintain trespass against persons Who have, no title at all, 
and who are mere wrong-doers.” V

BRUYEA V. ROSE. 437

And Littledale, J., says, pp. 593-4: “In this case, the 
question was not whether the plaintiff had a legal title to 
the land, but assuming that he could not retain the actual 
possession against the CroWn, the question was, whether 
he was entitled to that possession against a third 
as the Crown did not treat him as a wrong doer.”

In Henderson v. McLeyti, 8 C. P. 42, it was held ti/at a 
purchaser from tho^rown who held only a receipt for a 
portion of the ppMrçise money without a license of occu
pation under the 6th section of 16 Viet. ch. 159, could not 
maintain trespass against a wi ong-doer, Draper, C.J., in his 
judgment, at p. 45, referring to Plowdcn’s reports, p. 546, as 
showing that the plaintiff could not have an action of tres
pass. But in the case of Henderson v. McLean, 16 U. C. R. 
630, the Court dissented from the judgment of the Court in 
the case in 8 C. P. 42, by holding that the effect of the 
Act 16 Viet, ch; 159, did not disable purchasers of Crown 
lands who had taken possession, but not obtained a patent 
from protecting themselves against trespassers. And 
Robinson, C. J. in giving judgment in the case in the 
Queen’s Bench, atp. 63$, refers to Harper v. Çharlesuorth, 

: “We think the effect of that

;rson, i i

i B. & c. 574 and sa

*

U
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Judgment, decision is to shew that the ancient doctrine respecting in- 
MacM;ihon, truders upon the possession of the Crown, cannot in reason 

be npplitid to such a case," (as he was considering) “ for 
tliat a contracting purchaser holding possession with the 
concurrence of the Crown, cannot in any just sense he 
regarded ns an intruder.” See also Glover v. Walker, 5 
C. P. 478 ; Decdes v. Wallace, 8 C. P. 385.

The result of the eases appeal» to be that where a per
son is in possession with the assen^of the Crovyn, paying 
rent ns in Harper v. Charlesworth, and is therefore not an 
intruder, or where a person is a purchaser, although 
patent has not issued as in the cases cited from our 
own reports, such person can maintain trespass against 
a wrong-doer. See also Graham v. Heenan, 20 C. P. 340. 
X But the plaintiff’s action is not for a trespass to lot 5 
upon which he was an “intruder” as against the Crown, 
but in regard to part of lot 6 forming a portion of the 
whole land trespassed over by the plaintiffs in pasturing 
their cattle.'

The title to this part of lot 6 being in the Crown until 
1865, one of the questions to be considered is whether the 
plaintiff John Bruyea who claims to be lessee from Win. 
Bamber, during his lifetime of the south half of lot 5 in 
the tenth concession under the lease of 1869, and since the 
latter's death in 1879 from his heirs, could—even 
supposing Barnber had been the owner of lot 5 in the tenth 
concession - have acquired title in himself by encroachment 
on this part/if lot 6 as against the owner of the fee ?

In Sfmyf/fV Leavens, 3 U. C. R 411 (decided in 1847), 
the Court held that where a landlord places a tenant in 
possession ofkt No. 1, and the tenant knowingly incroaches 
on part of lotVhx 2, to which the agreement as between 
himself and his btadlord gives him no right whatever, that 
the tenant s occupation does not enpre to create for the 
landlord a title to lot 2 by means of a twenty years posses
sion of the lot.

In the present case Bruyea as t 
under his leise to possession/of the souttii half of lot 5 in
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the tenth concession, and he does not pretend to claim as Judgment, 
his own the strip of land in dispute, but only as forming Mac Mahon, 
part of the land to which the Bamber estate is entitled.

Wm. Bamber one of the heirs at law of the late Wm.
Bamber’s estate, and whose evidence was taken de bene 
esse on behalf of the plaintiffs did not wish to be joined as 
a plaintiff in the actiori, nor had he been instructed by the 
other heirs for whom he was acting as agent to assent to 
their being joineeHts plaintiffs in the suit

In Doe dem. Baddeley v. Massey, 17 Q. B. 373 (decided 
in 1851), the headnote is: “A tenant taking in land 
adjacent to his own by encroachment must as between 
himself and the landlord be deemed prima facie to take 
it as part of the demised land ; but that presumption will 
not prevail for the landlord’s benefit against third persons.”

The possession of this strip—whatever such possession 
amounted to—was the like possession as the plaintiffs had 
of the south-half of lot 5, and this was simply by permit
ting the cattle to stray over from lot 5 in the ninth con
cession, to lot 5 in the 10th concession.

John Bruyea paid taxes since 1809, on lot 5 although a 
Crown lot.

Bruyea had promised two years before the defen- 
dants had moved the fence, to build a fence on the true line 
but when the true line was to be ascertained, Bruyea said 
he would have nothing to do with it, because the property 
did not belong to him.

I find that the line surveyed by Cyprean Caddy, and 
upon which the defendants’ line is now built, is the true line 
between the south halves of lots 5 and 6 in the tenth con
cession, and corresponds with the survey made by Edward 
Caddy under instructions from the Crown Lands Depart
ment in 1865.

Lot 5 being in the Crown, and the plaintiffs being in 
possession in defiance of notice from the Crown against 
squatters, are there as intruders, and for the reasons stated,

\ l consider they cannot maintain trespass—and there can 
be no question that they could not Succeed in ejectment, a 
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Judgment, result sought by the action in claiming the line up to the 
MftcMuhon, fence now asserted by Bruyea as the boundary line. See 

J- Jamieson v. Harker, 18 U. C. R. 590; Dowsett v. Cox, ib.
594, and Walker v. Rogers, 12 C. P. 327. And this strip of 
land being in possession of the tenant by encroachment the 
tenant cannot claim it ; nor does the tenant John Bruyea 
claim it as his own.

I cannot see that the addition to the action of Jane 
Bruyea one of the heirs of Win. Bamber as a party plaintiff 
can assist in making the claim successful. See Die d. 
Baddeley v. Massey* 17 Q. B. 373. j

The plaintiffs’ action must be dismissed with costs. (
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[CHANCERY DIVISION.]

Macklin v. Dowling.

ib.
pof
the

Sal, of land- T,th to land-Privaic Aetn-Eyuitabl, inlerat-Pmm not 
namrd m I nmte Act—Canada Agency A.modal urn-Colonial Securi-
s7o "tin J 6-' *"•/. (O.)-M He. c h. UI,„c. 5,(0.) —R. 8. O., 1887, ch. 1, ,'c. 8, mb». 47.

yea

me
tiff

whidi recited the said agreement was taken to the trustees appointed \ 
A th® Association, an.l was made in 1861. By 32 Viet. eh. 62 sec 5 
0.) all lands mortgages Ac held’by trustees of the Association were

!n,ï nleîlnCIV*tei U‘îhe, ?; S‘ Company, so that the same might be 
sold, assigned, Ac., by the latter. Subsequent!^ the mortgagor released 
jus equity of redemption to the C. S. Company, in full satisfaction of

W m°nT;nb:,t„n,0t T a8 to mer«e thc mortgage. By 36 
Viet. eh. 121, sec. o, O.) all lands, mortgages, Ac., held by theC. S. 
Company were to be deemed vested in the C. T. Company, so that the 
same might be sold, assigned Ac., by the C. T. Company Afterwards 
the latter company conveyed the lands to the vendor.

H'ltl, that, inasmuch as the above Acts made no mention of H., the ven
dor could not make a good title free from her claim, who, unless the 
moneys advanced by her had been repaid, Was in equity substantially 
the owner of the mortgage, ami if allé chose to atfopt the act of thi 
trustees to taking n conveyance of the equity, then of the land.

d.
cJ

Ihis was an appeal by the defendant from the report Statement, 
of the Local Master at Hamilton, made pursuant to a 7 
reference art to title in an action for specific performance 
of a sale of lands, and under circumstances set out in the 
judgment.

The matter came on for argument 
before Ferguson, J.

April 22nd, 1890,on

Bicknell, for the defendant. Trustees invest money
upon a mortgage to themselves as trustees, and after
wards acquire the equity of redemption by release from 
tho mortgagor, because he was in default. The vendor 
makes title through these trustees. I say they have 
power of sale and cannot convey more than the legal 
estate. The trustees had power to invest in this mort-

no
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Argument, gage, I do not dispute, but that is all that appears. The 
trustees conveyed by à simple deed, dealing with the 
land as absolute owners That is notra good title. We 
must have the equitable estate got in. 
ch. 02, (O). that Act could not transfer anything except 
what the Canada Agency Association were beneficially 

MiX Hill is not named, though her rights 

are affected. 31 Viet. ch. 1, (0)., sec. 7, sub-sec. 31, is the 
Interpretation Act, which was in force when the 32 Viet, 
ch. 02, (O).. was passed. It says rights shall not be affec
ted unless parties are named. I refer also to lie Goodhue, 
19 Or. at pj\422, 420, 428. 429, 439, 448, 450 ; Lewin on 
Trusts, 8th ed., pp. 192, 193,332, 400, 858 ; and Prideaux 
Free, in Convey. 14th ed., vol. i, p. 535 ; In re Harman 
and Uxbridge and Rickmansworth R. W. Go,, 24 Ch. D., 720.

Bruce, Q. V1., for the plaintiff. Miss Hill was not in
terested in the land, but only in the money, and if she 
got her money back which she advanced, the company, 
represented by Buchan and Ridout, would be entitled to 
any surplus. This appears clearly from the mortgagtj to 
Buchan and Ridout. It is clear that Miss Hill from /the 
inception of the maUer, was trusting in the Canada 
Agency Association, and it is nearly thirty years ago. 
Upon this point, I refer to Lord Braybroke v. Inskip, 8 
Ves. at p. 432. Miss Hill never became cestui que trust 
as to the land. Wc rely on the provisions of the Act 
as to payment of money on mortgages, R.S.O. 1887, ch. 102, 

15. [Ferguson, J.—The most that can be said is, 
that Miss Hill in equity had an incumbrance on the 
land, and that is not a matter of title but of convey
ance.] Yes. See Graham v. Stephens, 27 Or. 434, per 
Blake, V. C. We also refer to R. S. O., 1887, ch. 110, 
sec. 8, as to the position of trustees and executors. The 
release of the equity of redemption recites this mort
gage and another mortgage. These lands were not con
veyed to Ridout and Buchan as trustees for Miss Hill, 

the mortgage made to them as trustees for her 
but for the Association. Theie was no privity between
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Ridout and Buchan and Miss Hill. I also object th&t Argument, 
these points have already been disposed of upon an ap
peal from a certificate of the Master in September,
1888; Wyman v. Carter, L. R. 12 Eq. 309; Tomlin v.
Budd, L. R. 18 Eq. 308 ; Monro v. Taylor, 8 Ha. 51, S. C. 
in App. 3 MacN. & G. 713; Carrod.ua v. Sharp, 20 Beav.
50 ; Long v. Collier, 4 Russ. 207.

Bicknell, in reply. My main point is, that the trustees 
by taking a release, were in the same position as if they 
had foreclosed and held it in trust.

MACK LIN V. DOWLING. 443
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he
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May 12th, 1890. Ferguson, J. :—ux
in The action is upon an agreement for the purchase and 

the east side of Valley street, in 
survey in the city of Hamilton. The 

agreement bears date July 5th, 1877. The plaintiff was 
the vendor and the defendant the purch 

The judgment pronounced at the trial is not before 
but I am told, and no doubt such is the fact, that it 
judgment for specific performance of this agreement if 

the plaintiff could make a good title, with a reference to 
the Master at Hamilton as to the title.

The learned Master has reported that a good titl 
be made to the lands in question, having regard to the 
terms of the agreement. a

I do not see anything in the Agreement as set forth in 
the pleadings, having the effectif compelling the defen

dant to take anything less than iVWood title.
The learned Master has also reported that it was fir^f 

shown that axgood title could be made on or about the 21st 
day of June, 1^88.

Ihe report albo finds the amount to be paid by the 
defendant, and bb^ides contains many special findings 
reported apparentlyXt the instance of the plaintiff’s 

solicitor.

10. sale of lot No> 372, 
J. C. Macklin’sin

ly.
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1er The case was before me qn a former appeal, (which was 

from a certificate of the local master), on the 20th day ofien
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Judgment. September, 1888. The order drawn up upon that appeal 
Ferguson, J. appears to be misleading. I find by my notes of the case

and a short memorandum of the conclusion at which I 
arrived, that the whole of the thep contention was in 
Tespect of a ground of appeal thus stated in the notice of 
appeal : “ The recital of the seizure in fee, is not such

vr
\

1
recfital of fact or matter as to justify the plaintiff in refus 
irig to abstract the earlier title.”ill

My opinion was against the appellant upon this ground, 
and I think tWwas substantially all that was really de
termined. lowing to what passed between counsel, the 
other grounds of appeal were not really argued or con
sidered or determined upon. At all events, this is my 
recollection and belief after a perusal of my notes, 4c. 
The notice of the present appeal states many grounds of 
appeal. Counsel for the appellant, however, said that his 
main objection to the title was that there is an existing 
/trust of this land in favour of one, the Hon. Emily Noell 
Hill, and that a sale and conveyance, of the land forming 
a link in the chain of the plaintiff’s, (the vendor’s) title 
was without the consent of this cestui que trust, and with
out any power of sale.

The respondent’s counsel said that, should my opinion 
be against his client on this subject, he asked a reference 
back to the Master far- the purpose of showing that all 
claims of this cestui que trust, the Hon. Emily Noell Hill 
were long since satisfied, and' that she really had not at 
the time of the sale referred to, and has not now any 
claim or demand whatever in^egaW to the subject matter, 
saying also that this was the [more im 
the plaintiff, because many other parcels of land were in 
the same or pmdi the same position Willi

There was contention as to the meaning of certain Acts 
of the Legislature—namely, 32 Viet. ch. 62, sec. 5, (0.), and 
36 Viet. ch. 121, sec. 5, (0.), which contention, in certain 
events, it might become unnecessary to determine upon or 
decide ; amljor these reasons it will, I think, be 
ient to consider, first, this matter of the alleged trust.
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sal, The land in question is a small portion of a very large Judgment, 
quantity of land embraced in a mortgage from the late 
Hon. Malcolm Cameron and wife, to the late Thomas Gibbâ 
Ridout and David Buchan, trustees appointed by the 
directors of the Canada Agency Association, limited, this 
mortgage bears date the' 4th day of May, 1861, and is or 

was to secure the sum of $7,430, with interest, at the rate 
of eight per cent, per annum, payable half yearly in ad- 

The principal money was according to the terms 
of the mortgage, payable on the 1st day of April, 1866.
The mortgage recites the incorporation of this Association 

purposes thereof, in a general way, stating that 
thyse or some of them were, with a view to the promotion 
of emigration and the investment of moneys in Canada 
and for the transaction of all kinds of agency business 
between Canada and the United Kingd 

It also recites that the Hon. Emi$>Noell Hill of the 
county of Salop, England, (thereinafter called the lender) 
through the Association as her agents, had agreed to ad
vance to the mortgagor this sum of $7,430, upon the 
security7 of the lands described in the mortgage, and upon 1 
the terras therein set' forth.

Ferguson, J.
!i I
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It recites also an agreement between the Association 
and the lender, that the Association should guarantee and 
become liable to the lender in the city of London in Eng
land, for the payment of interest half yearly, at the rate 
of seven per cent per annum, on the sterling money 
advanced by her equal in value to the said sum of $7,430 ; 
an<h that in consideration thereof the Association, should 
recover for their own use, all interest secured by the mort

gage over and above this seven per cent, per annum ; and 
that the security for “ the said money so invested,” should 
be taken to and vested in trustees 
appears instead of in the lender.

This mortgage money, as before stated, fell due on the 
1st day of April, 1866. On the 23rd day of January, 1869, 
32 Viet. ch. 62, sec. 5 (0.), was passed. The section provides 
as follows : “All lands, mortgages, securities, leases, bonds,

on
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Judgment. 0r other instruments held by or in the name or names of 
Ferguson, J. the trustee or trustees of the Canada Agency Association 

(Limited), or of the Colonial Securities Company (Limited), 
respectively, shall be deemed and taken to be vested in 
the Colonial Securities Company (Limited), so that the 
same may be sold, assigned, conveyed, collected, realized, 
dealt with, released or discharged by the Colonial Securities 
Company (Limited) under (the provisions of this Act,” and 

the 23rd day of September, 1872, the mortgagor, 
Malcolm Cameron, granted and released his equity of/ 
redemption in these and other lands to the Colonialf 
Securities Company (Limited), the document reciting the\

446 THE ONTARIO REPORTS.
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passing of the Aet, and that by virtue thèreof this company 
became entitléd to the mortgages mentioned in the docu
ment of release/ and to the rights, interests, and benefits of 
Thomas Gibbs Ridout and David Buchan therein and 
thereunder.’

This document of release states oii its face “that it is in 
full satisfaction and discharge of the mortgage moneys 
secured by the two mortgages before mentioned in it (one 
of them being this mortgage), but nevertheless so that the 
grant and release should not operate by way of merger of 
the mortgages, and in order that they might be deemed 
and continue valid and existing securities as against other 
incumbrances and claims, and also that these mortgages 
had been assigned by deed intended to bear date and take 
effect prior to the execution of the document of release to 
Adam Crooks and Richard John Uniacke Chipman in trust 
to.attend the inheritance of and in the lands.

A copy of this assignment is produced. It bears date 
the 20th day of September, 1872. On March 29th, 1873, 
the 5th section of 36 Viet. ch. 121 (0.), was passed. The 
provision is : “ Alllands, mortgages, securities, leases, bonds, 
or other instruments held by or for the Colonial Securities 
Company (Limited), or thé Colonial Trusts Corporation 
(Limited), respectively, shall be deemed and tajten to be 
vested in the Colonial Trusts Corporation (Limited), so that 
the same may be sold, assigned, conveyed, collected, realized,
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3 of dealt with, released or discharged by the Colonial Trusts Judgment. 
Corporation (Limited), under the provisions of this Act,” &c.
\On the 12th day of January, 1878, the Colonial Trusts 

Corporation (Limited) by deed of bargain and sale 
veyedW professed to convey the lands in question, amongst 
other laVds, to the plaintiff, the present vendor, his heirs 
and assiàis for the consideration of $5000.

It war/ contended that the earlier one of the statutes 

above referred to is insufficient to operate the transfer 
which it 
Legislature

lion
Ferguson, J.ed), '

1 in con-
the
led,
ties
a-nd
gor,

of. admitted must have been intended by the 
passing the Act, and that neither of the 

Acts could affetfrthe rights or interests of the Hon. Ëmily 
Noell Hill even tfa the extent of changing the trustees or 
appointing new trustees for her, the Acts being in the nature 
of private Acts, ajjd her name not being mentioned in them, 
or either of them, and for this contention the 31st clause of 
section 6 of 31 ,Yict. ch. I, (0)., was relied upon. In Re 

V Goodhue, 19 Gr. 366, was also referred to in this contention 
The mortgage for $7430 embracing this land was beyond 

all question a mortgage in trust for the Hon. Emily Noell 
Hill. It matters not, I think, for the purposes of the 
rights under such trust, that it wqs, or may have been, 
small extent, in trust for another or others. She’ was 

confessedly the lender, the one who through her agents 
advanced the mortgage money, this large sum, and she was 
in equity substantially the owner of the mortgage. If 
there had been no change of trustees at all, and the” mort

gagor had, instead of paying the mortgage money according - 
to the provisions in that behalf in the mortgage conveyed 
the equity of redemption in the land \o the trustees, the 
cestui que trust might ti' course complain of the act of her 
trustees in taking a conveyance of the equity, of redemp
tion instead of pursuing the well known remedies upon 
the mortgage, but if she chose to adopt the transaction 
made by the trustees in taking the conveyance of the 
equity the land would then belong in equity to her. It 
would stand instead of the mortgage, and all the rights 
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Judgment, and remedies upon or in respect of it as the consideration 
Ferguson, J. to her for the money that she had advanced.

If the conveyance of the equity of redemption were 
taken in a manner so as to prevent a merger, she would in 
equity be the owner of the mortgage and also of the equity 
of redemption ; and I do not perceive any difference in 
this respect that could have been occasioned by a change 
of trustees, assuming that there was a change or changes 
that was or were valid and binding upon her. This is, 
however, assuming that there was no settlement or pay
ment, or satisfaction of her claim in respect of the mort
gage money by her agents or trustees, and it is not at 
present known how this is. v

The trust in her favour is an express trust. The Statute 
of Limitations did not run against her. Assuming the 
enactments that have been referred to have all the force 
contended for by the plaintiff, they could not have, nor 
could they have been intended to have the effect of oper
ating the destruction of the rights of the cestui que trust, 
whose claim and right, assuming it to be still existing, is 
not confined to the mortgage money and the interest 
thereon. She woul<J, in such case, be in equity entitled, 
adopting the transaction of her trustees in taking the 
release, to the land, or to the mortgage plus the equity of 
redemption in case there was no merger.

In any view that I am able to take of this nmtter, there 
is, if Miss Hill’s claim has not been satisfied, an equitable 
interest outstanding in her which is not necessarily a mat
ter of encumbrance or conveyancing, but a matter of title, 
as such being an equitable right to the land itself or to the 
mortgage, plus the equity of redemption, as the case may

448 THE ONTARIO REPORTS.
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As I understand the matter, I think a good title has not 
been shown, and in saying this, I confine my remarks to 
the one matter—namely, this equitable interest or estàte 

outstanding in Miss Hill if her claim has not been satis
fied in some way.

It is, therefore, I think, all important that it should be

■
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made to appear whether or not there has been a satisfac- Judgment, 
tion of her claim or right; and as counsel for the plaintiffFe,<~ j 
asked a reference back to the Master for the purpose of 
showing how this matter is, if I should be of this opinion,
I think there should be such reference back for that pur- ^ 
pose.

tion
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d in 
aity 
i in 
mge 
lges 
s is, 
Day- 
lort- 
b at

The matter is very old indeed, and possibly, nay pro- 
bably, Miss Hill’s claim was long ago fully satisfied, and 
should this turn out to be so, some, if not many of the 
other questions that were raised, may dissolve and vanish 
without further contention or trouble. It will be borne in 
mind that I decide but the one thing, and order the refer
ence back above mentioned.

'As to the costs. The appellant is an unwilling pur
chaser, confessedly making all the trouble as to the title 
that he possibly can. This, of course, he has the right to 
do. The ppts will be reserved to. be disposed of after 

further report, when the whole of the facts will, I hope, 
appear. ' ’

Under the circumstances, I need, of course, say nothin» 
y as to the motion on further directions.
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The Canadian Bank of Commerce v. George Marks 

et AL.
¥

Partnership—Chanye of firm—Novation—Privity.

A certain firm was indebted to the plaintiffs Another firm, bearing the 
same name, but composed of different individuals, assumed its liabilities, 
as between itself and the former firm, and apntiuued the business, and 

i plaintiffs, and also asked for time to pay 
vidence of any assets of the first firm being

not sufficient to create a new obligation as be- 
the new firm.

Henderson v." Killey, 14 O. R. 149, and in appeal before the Supreme 
Court, unreported, cited and relied on.

The
duced 
out inmade certain pay 

the balance. There was i 
taken over by the second.

Held, that the above was 
tween the plaintiffs and

ments to the

The
1890,

atement'. This was an action brought by the Canadian Bank of 
Commerce against George Marks and James B. Dobie, for
merly trading under the name of Marks, Dobie & Co. ; 
Samuel Marks, and James B. Dobie, trading under the 
name of Marks, Dobie & Co. ; John S. Playfair, and St 
Clair Balfour, in reference to the balance due in respect of 
certain promissory notes under circumstances thus set ou4fJ~*~ 
in the statement of claim : that the promissory,notes in 
question were made by the defendants George Marks and 
James B. Dobie, when they were carrying on business as 
Marks, Dobie & Co. : that after the plaintiffs became the 
holders of the notes, George Marks retired from the said 
firm of i^Iarks, Dobie & Co., and the defendants Samuel 
Marks and James B. Dobie, thereafter continued in busi
ness under the same firm name, and took over the assets 
and assumed the liabilities thereof, and agreed to indemnify 
George Marks therefrom : that in July, 1889, Samuel 
Marks and James B. Dobie, trading as aforesaid, made an 
assignment of all their estate and effects for the benefit of 
their creditors to the defendant Balfour : that in the
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same month George Marks made an assignment of all his 
estate and effects for the benefit of his creditors to Play
fair : that Balfour disputed the right of the plaintiff’s to 
rank on the estate of Marks, Dobie & Co., in hla hands, in
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' respect of their claim in this action, and Playfair disputed 
their right to rank on the estate of George Marks ; and the 
plaintiffs claimed judgment against George Marks, Samuel 

pi* Marks, and James B. Dobie for the balance due in respect 
' of the notes, and a declaration that they were entitled to 

rank on the estates of Marks,' Dobie & Co. and George 
Marks, for the amount of their claim,

The remaining facts of the case and the evidence ad
duced, so far as is necessary to the present report, are set 
out in the judgment of Boyd, C.

The action came on for trial at Toronto, on April 28th, 
1890, before Boyd, C.

W. Gassels, Q. C., for the plaintiffs.
Laidlaw, Q. C., for the defendant Playfair.
J. J. Scott, for the defendant Balfour.

OL. 451

Statement.
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St The following cases were referred to on the argument : 

R. S. 0. 1887, ch. 124, sec. 5 ; Rolfe v. Flower, L. R. 1 P. C. 
27 ; Bindley on Partnership, 5th ed., p. 208 ; Henderson v. 
Killey, 14 0. R. 149, and in Supreme Court, not yet report- . 
ed ; Daniel v. Gross, 3 Yes. 277 ; Ex parte Parker, 2 M. D. 
& D. 511.

; of

in
md
i as
the
aid June 4th, 1890. Boyd, C. :—

The plaintiffs are creditors of Marks, Dobie & Co., i. e., 
the first partnership of which George Marks 
ber. They/still remain creditors of his firm, and assert 
this to be their position both by pleadings and evidence. 
In course of time a new partnership was formed/under the 
same name, in which Samuel Marks took the place of 
George who retired. This second firm was, by arrange
ment, in the articles of partnership, to pay the debts of 
the first partnership, which would include the plaintiffs' 
claim. There is no evidence as to there being any assets 
of the first firm taken over by the second, and no evidence
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Judgment. 

Boyd, C.
of any direct assumption of liability on the part of the 
second firm in dealing with the plaintiffs. The only evU 
dence hearing this way is that of certain payments being 
made by tye second firm to the bank, in respect of the 
existingliabilities of the first firm. I cannot find evidence 
sufficient to create

>|
The C

a new obligation as between the plaintiffs 
and the second firm ; any payments made being explicabl 
by the 'internal arrangement 
partnerships, and not as the result of direct privity of 
obligation between the second firm and the plaintiffs. In 
the same way the correspondence asking for time, pro
bably afose from a mistake of law on the part of the 
second firm, and is not enough to create a new contract for 
valuable Consideration to pay to the plaintiffs as creditors. 
The whole dealing is properly referable to the obligation 
which the second firm had with the first, i. e., to indemnify 
them against the debt. This element of asking time 
existed in Henderson v. Killey, 14 O. E. 149,152, and 
there thought sufficient to give a new right of action, but 
this view was overruled by the Supreme Court—though I 
have searched the reports and legal periodicals in vain to 
find any record or even hint of this final decision,

This case is not one of continuation of business with 
the new firm by which a series of transactions becomes 
common, as it were, to both concerns. In such inter
weaving of business dealings, but slight evidence is needed 
to show a substitution of debtors'. Here, however, the 
transaction is single, ending with the old firm. The inter
course between the new firm and the bank is merely in 
the way of reducing that undertaking or obligation which 
the new concern had assumed as between themselves and 
the former partnership. The statement of law applicable 
to the position of the parties, appears to be more clearly 
enunciated by Lord Selborne, in Scarf v. Jardine, 7 App. 
Cas. 351-2, than in any other decision I have 

The action fails, and should be dismissed with costs to 
the assignees for creditors.
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4sI’V [CHANCERY DIVISION.]

The Corporation of the City of Kingston v. The 
Canada Life Assurance Company.

ng
he
ce
ffs Assessment and taxes—Life Insurance Company—Head office and branch 

office,—Meaniny of “ branch ” or “place of business*’ in Assessment 
Act—Assessment of income at branch office—“'Personal property”— 
R-S. 0.1887i ch. 193, sec. 8, sub-Sec. 10, secs. 34-35.

)Ie
VO

of The defendants were alife insurance company with their head office at H.,
applications for insurances which they forwarded to the head office^ 

from which all policies issued ready for delivery, the premiums on the 
also being collected by the agents in K. In an action by the 

corporation of the city of K., to recover taxes, assessed against the 
defendants on income, it was contended that the defendants’ only place 
of business was in H. and that their business was of such a nature that 
they could not be assessed at K., and that they had elected under 
R. S. O. 1887, ch. 193, sec. 35, sub see. 2 to bo assessed at H. on their 
whole income.

[n

0-
be
or
rs.
m

fy Held, reversing the decision of FerUdson, ,1., 18 0. R. 18, that the 
agency at K. was not a branch business within the meaning of sec. 35 
above referred to, and that the premiums received year by year at K. 
were not assessable there.

The ultimate profit represents the year’s taxable income under the statute, 
but this could only be ascertained by placing the sum total of gains and 
losses against each other, together with tne result of the volume of 
business done at the head-office, and no distinct integral part of this 
income was referable to the K. agency.

Semble, also, that notwithstanding sub-sec. 
property ” in sections 35 and 36 of the abov 
only something readily and specifically ascertainable, 
an intangible and invisible entity is not to be read into 
of the Act.

Lawless v. Sulli

16

as
ft
I

to
10 of sec. 2, “personal 

is intended to cover 
and “income” 

these provisions
,h
ÎS

6 App. Cas. 373, spedalîy'Yeferred to.

This was a motion made to the Divisional Court by way 
of appeal from the judgment of Ferguson, J.’, reported 
18 0. R. 18, where the circumstances are fully set out.

d
Statement.ie

r-
n
h The motion came on for argument before Boyd, C., and 

Robertson, J., on December 11th and 12th, 1889.

McCarthy, Q. 0., for.the defendants. The defendant 
company never had a place of business at Kingston. They 
had an agent who solicited business, and received applica
tions for insurance on life. He received the first premium 
only and forwarded applications to Hamilton. See Assess-
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ment Act, R. S. 0. 1887, ch. 193, sec. 2, sub-secs. 10,7, 
secs. 21-3, 34, 35, sub-sec. 2. The company elected to be 
assessed at Hamilton, and a certificate to that effect 
produced to the authorities at, Kingston. The company’s 
head office is at Hamilton, and they have not mor/than 
Q?ie place of business. No income in any way belongs to 
the Kingston office, There are 2C0 agencies of the c 
and that at Kingston could not be separated so 

li't tain the income from that office. The profits whicti are the 
net income, are arrived at by deducting the payments 
made and the sums to be retained for liabilities. Incite is 
indivisible and appertains to the head-office only. A^ain, 
gross réceipts are not assessable as income : Gilbertson v. 
Fergusson, 7 Q. B. D. 562, 570; Lawless v. guLli^m, 6 

- App, Cas. 373 ; Maxwell on Statutes, 2nd ed.App. 6V, 74. 
“ Branch” and “ place of business,” are interchangeable 
expressions, and the part must be complete in respect to 
the transaction of business though subordinate^ Werle & 

Co. v. Colquhoun, 20 Q. B. D. 753,761. The learned Judge 
attributed more force to the schedules of forms to the 
Assessment Act, than to sec. 31. Sec. 64, sub-sec. 14, has 
not any enlarging effect by proper construction. “ Gross” 
in Schedules D., E., and G, means “ aggregate.” The 
schedules cannot enlarge the words of the statute : Law
less v. Sullivan, p Apg. Cas. 373; Le Tailleur v. South 
Eastern R. W. Co., 3 C. P. D. 18 ;, Last v. London Assur- 

Corporation, 10 App. Cas. 438; New York Life Ins. 
Co. v. Styles, 61 L. T. N. S. 201 ; Attorney-General v. 
Alexander, L. R. 10 Ex. 20.

Bruce, Q. C., on the same side. There are important 
differences between Fire and Life Insurance business : 
Last v. London Assurance Coloration, 12 Q. B. D. 389 ; 
The Corporation of the City of Brantford v. Ontaino In
vestment Co., 15 A. R. 605. We are assessed for our whole 
income at Hamilton, i. e.t the amount that comes to the 
shareholders. By 12 Viet. ch. 168, our Act of incorpara- 
tion, our head-office is fixed at Hamilton. As to 
35, sub-sec. 2, it only applies to tangible property. In
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',7, addition to the cases already cited, I refer to The Mersey Argument. 
Docks and Harbour Board v. Luiras;- 8 App. Cas. 891 ;
Regina v. The Commissioners of the Port of South- 
ivniptonh. R. 4 H. L. Cas. 449; Niclde v. Douglas, 35 
u C. R 126; 37 U. C. R. 51 ; The Cesena Sulphur Co.
V. Nicholson, 1 Ex. D. 428, 445 ; Ex parte Charles, L. R 
13 Eq. 638 ; Attorney-General v. Sulley, 4 H. & N. 769,
5 H. & N. 711 ; Angell and Ames on Corporations, 10th 
ed., sec. 107.

Walkem, Q. C, for the plaintiffs. The only material 
question is, whether there is at Kingston a branch of the 
defendants’ business or not. All other questions belong to 
the Court of Revision and the County Judge : The Cor
porationof.the City of Brantford v. Ontario Investment 
U>„ l o A. R. 605 ; London Mutual Ins. Co. v. City of Lon- 
(ton, ib., 629 ; Canadian Land and Emigration Co. v.
The Municipality of Dysart et al., 9 h,
R; ®°' J*16 defendants are clearly assessable on the 
whole of the profits they have made, whether payable 
to policy holders or shareholders. Here the company 
only pays on the share of the profits, which goes to 
the shareholders. The business at Kingston is a branch 
business : Werlei: Co. v. Colquhoun, 20 Q. B. D. 753 Sec
41 of the Assessment Act gives the right to assess the 
defendants

be
pas
■y’«

to

ay.
er-

its
! is
in,
v.
,6
r*.
>le
to
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th trustees for the policy holders, (and not 

merely debtors) to the extent of 90 per cent, of the profits 
which go to the policy holders at Kingston.

Langton, on the same side. It is certain that the pub
lic who wish to deal with the company, can do all that 
is needed to be done by them at Kingston. R. S. O. 1887, 
o ■ 193, sec. 31 justifies taxing personal property, less the * 
expense of earning it, and the money received by the 
agents at different places, less the expense of earning it at 
each place, is what should be assessed. Sec. 64, sub-sec.

’ exp ams sec' 31- The premiums belong to the com
pany as their property and are to be assessed less the 
expense of getting them in. The 
death
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are m the nature of debts paid, and should not 
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be first deducted. Lawless' Case is, that of a bank, and 
is therefore distinguishable. It proceeds'upon a statute 
where income is defined as annual profits. What we seek 
to tax is not profits. Sec. 131 of R S. 0. 1887, ch. 193, 
is the section under which the action is brought. I refer 
also to Cooley on Taxation, 2nd ed., pp. 221, 386.

Bruce, in reply. We are not assessed at Kingston on 
" personal property” at all, but on “ income” as appears by 
the Assessment Boll. We say “income” is that which is 
owned by the shareholders, or that which comes to thmn 
only, and not to the company. See Harrison’s Municipal 
Manual, notes to secs. 34, 35. Income is defirffe^by Law
less v. Sullivan, 6 App. Cas. 373 ; se6 London 
Ins. Go. v. City of London, 15 A. R. at p. 636. *^he right of 
election is with the party assessed and not with the muni
cipality. The company had no office of their own at King
ston. It was in some other person’s place, for which the 
company paid no rent, and where they had no personal 
property. “ Income” must depend on the results of the 
business of the whole company every where, and cannot 
be apportioned to branches. Sec. 7, sub-sec. 15 shews that 
personal property is distinguished from “ income” that is 
subject to assessment.

456 THE ONTARIO REPORTS. XIX ] C
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Argument.

itual

June 9th, 1890. Boyd, C. :—

My brother Ferguson has come to the conclusion that 
the amount of premiums received yearly at Kingston in the 
agency office there of the defendants was assessable at that 
place as “ gross” income. This question, I incline to think, 
is at the bottom of the litigation before us, and the solu
tion of what is meant by “ income,” will go far to solve the 
whole matter in controversy. The provisions of the 
Assessment Act as to the taxation of corporations, qre 
very meagre, and consist of a short section of the statute, 
R. S. 0.1887, ch. 193, sec. 34, whereby they are put on the 
footing of unincorporated partnerships. The matter of the 
taxation of corporations has received and is receiving very
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mil special attention in the different States of the adjoining Judgment. 
Republic, and in many of them the system of levying t 
on gross receipts for premiums, and other like sources of in
come has been adopted. Our statute does not make any 
plain distinction 'between income tax properly so called 

rr and a rate levied upon personal prpperty—though these 
becoming broadly contrasted 'by social economists.

The assessments here imposed were, in respect of “ income" 
only, and not in respect of personal property, or of income 
and personal property.' The distinction is, I think, mate
rial in view of the application of the statute as it is framed.
“ Inc°me is not perhaps the most appropriate word to 
use with reference to corporations, but being used for 
venience or for comprehensiveness, it must receive the 
meaning which “income” has in connection with individu
als or partnerships. Whatever difficulty one might have 
in arriving at a conclusion as to this word in its statutory 
signification, has been obviated by the judgment, of the 
Privy Council in Lawless V. Sullivan, 6 Apjj. Gas. 373, which 

upon a fiscal statute using very much the same collo- 
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found in the Ontario Assessment 
Act. Sir M. E. Smithywho read the judgment, said, at p. 
378: “There can be noyoubt that in the natural and ordinary 
meaning of language the income of a bank or trade for 
any given year, would be understood to be the gain, if any. 
resulting from the balance of the profits and 'losses of 
the business in that year. . That alone is the income 
which a commercial business /produces, and the proprietor 
can receive from it." He then considers the context of 
the Act—refers to the use of such words as “net profits," 
suggesting that " income” was to be distinguished from 
net profits ; and, also, “ the whole amount of income," 
which it appears, was an expression that guided the Courts 
below (See Sullivan v. Robinson, I P. & B. isi ; Ex 
parte Lawless, 2 P. & B. 520, and Lawless v. Sullivan, 
3 S. C. R. 117), and comes to the conclusion that these 
considerations have not “ sufficient cogency to justify an 
interpretation being given to the word “ income,”
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Judgment, plied to a commercial business, other than which it 
naturally bears,” at p. 382. The judgment then is defini
tively and conclusively upon thi^ point, that “income,” 
as commercially used, means the balance of gain over loss 
in the fiscal year or other period of computation. Now 
there is no context in the Assessment Act of more con
trolling force than the expressions “ net profit” and the 
“ whole amount of income.” The epithet “ gross,” refer
red tO; arid emphasized by my brother Ferguson in sec. 31, 
and in somk of the schedules to the Act, is, in one of its 
common mea'nings, synonymous with “ whole” or “ total.” 
The term “ net,” is used in connection with personal 
property in the saAi^r section. But I see nothing to de
tract from the ordinary commercial meaning attributable 
to the word “ income,” as defined by the highest appellate 
tribunal of this country.

This item of assessment being ascertained, I think it is 
obvious that the business of the company was so con
ducted that no distinct integral part of income is refer
able to the Kingston agency. There may be loss or 
extreme outlay at one agency—there may be nothing 
but gain at another—but it is the sum total of their gains 
and losses placed against each other, together with the 
result of the volume of business done at the head office, 
which will show whether there has been profit or not at 
the end of the year’s transactions. The ultimate profit 
(if any) represents the year’s taxable “ income,” as I 
understand the statute, read by the light of the decision 
in Lawless v. Sullivan. See also Russell v. Town and 
County Bank, 13 App. Cas. 421 and 429.

Now,/‘income” is ascertained at the head office, and it 
is- not in the ordinary course of business afterwards 
apportioned so mtich to each agency ; nor 
statute contemplates this—a thing practically impossible 
for the company to do, and utterly impossible for the 
f^sessor to verify.

\ I have assumed that the business of a life insurance 
company can be so adjusted that Oach year will repre-
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sent its own annual income. This was for the purpose Judgment, 
of presenting this issue in its simplest form. It 
well be however that

it
ani-
ne,” may Boyd, C.

no reasonable or even approximately 
■ accurate.ascertainment of yearly profits can be reached 

unless upon a system of averages which would cover a quin
quennial or lesser period. With this, however, I am not 
at present concerned. I only advert to it to indicate 
what difficulties 
as individuals

ow
ÏOÜ-

the
;fer- es may ariqe in assessing such companies 

. on the of "income” as such. Pro
bably this is one reason why the taxation in several of 
the American States is upon the gross receipts of tradi 
or business corporations in which the totals are readily 
ascertainable, and the facility of minimising results,, does 
not obtain, as in the case of net revenue.

These considerations go far to solve the next point to 
be dealt with—namely, whether this Kingst 
was a branch business within the meaning of the 35th 
section The question is, whether Kingston was a branch 
at which any sum arbitrary or otherwise could be assessed 
as “ income." In my opinion it was not. Sec. 35, sub
set 2, contemplates the case of a partnership havin’» two 
places of business in different localities, which may be 
spoken of as “branches" inter 8e, and with personal pro- 

\ perty belonging to each branch. The section is in pari 
mutend with that which follows, section 36, as to an indi
vidual carrying on two places of business in different 
municipalities; and it refers to the personal property 
connected with the business carried on at each place 
ihe “branch” analogy does not W'ell apply to the busi
ness of a corporation. Jilje this with head-office fixed by 
statute at Hamilton, at whùjh point in fact all business is 
passed upon, regulated and Controlled. The different local ' 
agencies like Kingston,^/send in applications for insur
ance, and to collect premiums to be remitted to the central 
office, may be “ feeders" to the great trunk, but with such 
s lglit organization can hardly be regarded as “ branches"
Ot the concern. As said by Blackburn, J, in Be Brown y 
London and North Western It W. Go., 4 B. & &■ 326
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Judgment. “ Generally speaking, a man carries on his entire business 
BoydTc. where tlie general superintendence of it is,” at p. 335.

There is a clause in the Compiled Laws of 1871, for the 
State of Michigan, ch. 21, sec. 978, very much the same as 
that I am now dealing with. It reads: "Partners in 
mercantile or other business, whether residing in the same 
or different townships, may be jointly taxed undei/the 
partnership name in the township where their business is 
carried on, for all the personal property employed in such 
business ; and if they have places of business in two or more 
townships, they shall be taxed in those townships for the 
proportion of property employed in such townships respec
tively. The meaning of this legislation is thus defined in 
Putman v. The Township of Fife Lake, 45 Mich. 125 : “ In 
making the property taxable away from the owner’s resi
dence, as belonging to an independent enterprise having a 
local centre, the law refers to an actual business seat or 
establishment capable of being contemplated as a local con

THE ONTARIO REPORTS.4G0 XIX.]

mind t 
exclude 
be assei 
tion to 

For 1 
there is 
missed

Kobe

ccrn possessing an identity of its own. It was not intended 
to include the numberless activities and operations con
stantly going on in all directions, and which lack this local
fixed and individual character. To have done so, would 
have resulted in unparalleled confusion.” This exposition 
of the law was acted on as correct in a later case : McCoy v. 
Anderson, 47 Mich. 502, 504, and was recognized as correct 
by the Legislature by the subsequent extension of the law 
in 1882, as pointed out in Hood v. Judkins, 61 Mich, at p. 
580, (1886.)

Regarding the meaning of the words " personal pro
perty,” in secs. 35 and 36, I am of opinion that the con
text shews that something readily and specifically ascer
tainable is intended. Property is contemplated that has a 
visible status' “ 
particular business ?^and "income,” an intangible and 
invisible entity, is not to be read into these provisions of 
the Act. “ Personal property,” by the interpretation 
clause, is not to have this comprehensive and inclusive 
meaning in case a contrary intention appears. To my
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mind the argument ab inconvenienti applies cogently to Judgment, 
exclude “ income” as an item of “ personal property” to 
be assessed at a “ branch" which is entirely in subordina
tion to the principal seat of business.

For these reasons, I have reached the conclusion that 
there is no valid claim, and that the action should be dis- 
missed with costs.
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Robertson, J., concurred.
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Western/Assurance Company v. Ontario Coal 
Company.

i

\

Manne—General average contribution—Attempt to rescue vessel 
ana cargo—Common danger—Average bond—Adjustment—Expendi
ture-Liability of owners of cargo.

Insurai
de

A vcsstol loaded with coal stranded under stress of weather, and was 
abanHoned as a total loss to the underwriters, the plaintiffs. The 
owners of the cargo, the defendants, proposed to unload at their own 
cxptmse, but the plaintiffs refused to permit this and would not allow 
the defendants to get the cargo without signing an average bohil. 
Upoif this the defendants signed a bond!which was ex facie imperfect, 
and the plaintiffs took steps to save vessel and cargo by one expedition. 
They failed to rescue the vessel, but saved the larger part of the cargo. 
They now claimed upon adjustment contribution from the defendants 
for the expenditure incurred/' which was in excess of the value of the 
salvage :—
eld, that the vessel and her cargo were not when stranded in a comm 
danger, and the expenditure was not for the preservation and safe 
both ship and cargo, but fo? the deliverance of the vessel alone ; that 

t the average bond ^signed did not bind the defendants to pay more 
than they were rightfully liable to pay, atid the adjustment was no 
obstacle to the determination of the real liability ; and that the defend
ants were liable only to pay what the)' would have paid to recover the 
cargo by their own exertions. J

of'u

Elii# 11
6r ’ This was an action to recover ipe sum of $2,314.45 as 

the defendants’ contribution to an expenditure of $2,551.98, 
made by the plaintiffs in endeavouring to We the schooner 
“ Oleniffer,” which was stranded in the Humber bay, a few 
miles from Toronto, on the 27th November, 1889, and her 
cargo of coal.

The plaintiffs were the underwriters of the vessel, which 
abandoned to them, and the defendants were tl#

Statement.
I;:

ill:lx :

| was
owners of the cargo.

Under the circumstances set out in the judgment, an 
average bond was signed by the managing director of the 
plaintiffs on their behalf, and by the treasurer of the de
fendants on their behalf, in the following terms 

, “ Whereas the schooner Oleniffer, whereof Captain Robert-
is‘master, having on board a cargo of coal, sailed from 

the port of Oswego on or about the 23rd day of November,
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1889, bound for Toronto, and in the prosecution of her said Statement, 

voyage ” (here followed a blank) " by which n.vans certain 
losses and expenses have been incurred, and other expenses 
hereafter may be incurred in consequence thereof, which 
(according to the usage of this port) constitute a general 
average, to be apportioned on said vessel, her earnings 
freight, and the cargo on board : Now we, the subscribers 
* *' do-hereby * * covenant and agree to and with ( 
each other *
and such other incidental expenses therein as shall be made 
to appear to be due from us * * shall be paid by us
respectively according to our parts or shares in the said 
vessel, her earnings as freight, and her said cargo, 
interest therein, or responsibility therefor, and that such 
losses and expenses be stated and apportioned in accord
ance with the established usage and laws of this Province 
in similar i 
marine losses

The plaintiffs did not succeed in rescuing the vessel, but 
saved the greater pfart of the cargo.

/ The adjuster named in the bond apportioned 32,314.45 
of the $2,551.98<cxpended, to the defendants, and 3237.53 
to the plaintiffs. \ j

By the statement of <jcf<

WESTERN ASSURANCE CO. V. ONTARIO COAL CO. 4G3VOL.

L

verni

* that the loss and damage aforesaid,
1

The

ition. 

if the

or our

cases, by Captain Robert Thomas, adjuster of

that

1.98, fence the defendants set up, inter
alia, that there was no voluntary sacrifice of anything 
stituting a claim for general average, but that, on the 
contrary, the total loss of the vessel happened through 
stress of weather, and there was no voluntary abandon
ment of anything for the safety of the rest, and no claim 
for general average; that the only sum which the plaintiffs 
were -entitled to recover from the defendants was the* 
freight which they were bound to pay to the owners upon 
the delivery of the coal at the docks of the defendants ; 
that the cargo of coal could have been unloaded by the 
defendants themselves, and would have been so unloaded 

/ but for the interference^ the plaintiffs, and the coal de
livered on tiTT'clefend
per ton, and that $5^8.98 was more than sufficient to pay 
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for the cost of unloading and delivering the coal ; and 
while not admitting any liability to the plaintiffs, they 
brought into Court the sum of $578.98 in full satisfaction 
for any claim for freight or otherwise that the plaintiffs 
might have agains^the defendants.

XIX.]THE ONTARIO REPORTS.

•Statement. attacl

160,1

a mat 

ish A ,

The action was tried before Boyd, C., at Toronto, on the 
20th May, 1890.

The facts which appeared at the trial are set out in the 
judgment.

The case was argued at the conclusion of the evidence.

Burn. 
with i
5U.C 
v. Oce

Osier, Q. C„ for the plaintiffs. The-defendants entered 
into the average bond and so approved of what was done ; 
the bond admits that it is a case of general average ; but 
apart from the bond this is a case of average. The deftyi- 
dants consented to the saving of the vessel and cargo qp a 
whole, and cannot say now that they tiould have saved 
the cargo at a cheaper rate. Besides, the defendants had 
no right to remove the coal if there was the slightest chance 
of saving the vessel. The average bondMs equivalent to a 
submission to Captain Thomas ; and he having made an 
adjustment, it is binding on the defendants. I refer to 
Birlcky v. Presgrave, 1 East 220; Lowndes on General 
Average, 4th ed., pp. 21, 22, 23; McArthur on Marine 
Insurance, (1885)
Loll/, 11 O. R. 408.

/Deldmere, Ç. C., (with him T. Urquhart,) for the defen
dants. (The bond does not agree that there is any such 
-§tate of 'facts as indicates a right to general average. The 
bond says that whatever is due for general average we will 
pay. But this is not a case of general average, and noth
ing is due. After abandonment to the underwriters, no 
question of general average arises. The freight is gone 
after abandonment by captain and crew ; the salvage may 
arise afterwards. I refer to The “ Cito,” 7 P. D. 5, at p. 8. 
General average is on the whole venture, but must include 
freight, cargo, and hull, and if freight is gone, it cannot
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attach. The cargo cannot be required to pay a larger sum Argument, 
than would have been the cost of saving it separately. I 
refer-to Lowndes on General Average, 4th ed.,pp. 148, 152,
160,162; Kemp v. Holliday, 6 B. &S. 723,748. Expen
sive machinery was brought there only to save the vessel 
and not the cargo. The plaintiffs had no right to stop til 
defendants getting out the cargo. The plaintiffs have 
rights as salvors. The abandonment here was more than 
a ihatter of form. The policy provides that abandonment 
must involve fifty per cent. loss. I refer to Gerow v. Brit
ish America Ass. Vo., 16 S. C. R. 524. The stranding here 
was not voluntary, and the cargo is not liable : Dancey v.
Burns, 31 C. P. 313. Average cannot be allowed unless 
with a view to carry on the voyage : Grover v. Bullock,
5 U. C. R. 297 ; Job v. Langton, 6 E, & B. 779 ; Anderson 
v. Ocean Steamship Go., 10 App. Cas. 107 ; Svensden v.
Wallace, 13 Q. B. D. 69 ; Royal Mail Steam Packet Go. v.
English Bank of Rio de Janeiro, 19 Q. B. D. 362.

Osler, Q, C., in reply. Abandonment to underwriters is 
subrogation, and does not make the vessel a derelict. This 
is a case of the owner trying to bring a ship to her haven, 
and there is no abandonment by which freight is lost. The 
expedition was for the purpose of enabling the vessel to 
complete her voyage. The bond is to be so read as to 
include certain losses and expenses which it says constitute 
“ general average.”

OL. 465
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The schooner “ Gleniffer,” loaded with hard coa/fbound 
to Toronto from Oswego, stranded near Mimi< 
stress of weather, on 28th November, 1889. NextVay the 
vessel was abandoned as a total loss to the underwriters, 
the plaintiffs, who had insured her to the extent of $5,000. 
Next day the cargo-owners, (the defendants) made arrange
ments to unload at their own expense, but the plaintiffs 
refused to allow this to be done. The defendants were 
informed that the plaintiffs (as subrogated to the rights of
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Judgment, the owner) were taking steps to save vessel and cargo, by 
Boyd, C. one expedition, as ..they thought, that this was the more 

advisable course. The defendants were told they could 
not get the cargo without signing an average bond—that 
if they did not sign, J;he coal would be sold to pay charges. 
Upon this the bond dated 3rd December was signed. The 
wrecking expedition brought by the plaintiffs from- Port 
Colborne — after some expensive work and delay from 
rough weather—failed to rescue the vessel, but saved 578 
tons of coal, (net) out oi a total shipped of 656 (net). The 
wrecking expenses exceed the value of the salvage, and 
upon adjustment some $2,350 is claimed from the defen
dants as their contribution.

The price of the coal was $3-39 a ton (net). The pro
portional charges now claimed bv the plaintiffs average a 
fraction over $4 a ton, while the defendants prove that 
if allowed to remove the cargo, it would have cost them 
75 cents a ton to bring from Mimico to their dock. The 
average bond signed is ex fade imperfect, and in my opin
ion it cannot bind the defendants to pa}T more than they 
are rightfully liable to pay in the premises.

The question thus presented does not appear to have 
been decided. Though American authorities would sup
port the plaintiffs’ contention (hat the whole expense is 
the subject - general average nenording to the adjustment 
herein made ; yet the1 indications of English law are 
opposed to it.

The principle which governs this branch of law is 
succinctly put by Hannen, h, in Walthevj v. Mavrojani, 
L. R. 5 Ex. at p. 126 : “ it is unjust that expenses incur
red by the owner of the ship for the benefit of all should 
be borne by him alone. *' * * Only expenses which
are incurred in the preservation of ship and cargo from a 
common danger arc included in general average.” The 
words " benefit ” and “ preservation" in this extract are to 
be lead as equivalent- -the paramount point is that the 
expenditure be for the safety or preservation of ship and 
cargo from a common danger.
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Another step is gained in the solution of this question by Judgment. 

* reference to the rule suggested by Brett, M. R., in Svensden 
v. Wallace, 13 Q. B. D. 73: “ Every expense incurred [?’. e., 
extraordinary expense] for the preservation of ship and 
cargo comes within general average. Applying this rule 
in its ordinary sense to each item successively claimed 
an item of expenditure in respect of which a general average 
contribution in any given case is due, the question must 
he: was this item of expenditure, at the moment it 
incurred, incurred for the safety of both ship and cargo?”
He then deals with the case of a ship putting into a port 
ot distress for repairs in consequence of damage done by 

perils, and says : “ When the ship and cargo are in the 
port; both may still be in danger of destruction, or the 
ship alone, or the cargo alone. (1) If both ship and cargo 

in danger, it is impossible to conceive, as a fact, that 
anything which can substantially be called repairs can be 
done to the ship whilst the cargo is in her. The cargo 
must then be landed for the safety of both. (2) But the 
ship alone may be in danger, as for instance, of breaking 
her back on a falling tide, if the cargo be left in her, 
though the cargo, from its nature, would not be in danger.
In such a case the cargo must be landed solely for the 
safety of the ship. (3) The cargo alone may be in danger, 
as if the injured ship be on the ground and safe, but the 
cargo be perishable if wetted ; then the cargo must be 
landed, but solely for the safety of the cargo. Or, (4) it 
may be necessary to land the cargo, though neither it 
the ship be in immediate danger, or though the ship only 
he in danger, because the injury to the ship cannot be 
repaired without the removal of the . cargo.” He then 
says as to the first case, the cost of unloading would be 
clearly a general average expenditure ; but as to thb 2nd,
3rd, and 4th, it would not be, treated as if it were the cost 
of the sole act done. But as to the 4th case put, he 
observes it has always been treated as if the going into 
port to repair was one act, and as if that one were the act 
of sacrifice : p. 77.
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Now applying this method of analysis, I think it ap
pears that the “ Gleniffer” and her cargo were not, when 
stranded, in a common danger, and the expenditure made 
was not for the preservation or safety of both ship and 
cargo. The hard coal which she carried would sustain no 
injury from the water; it was in no danger of being car
ried away ; though the upper timbers of the vessel might 
be battered and pounded to pieces, the coal below the 
water line would remain as steady as if in the founda
tions of a sunken crib. As to the coal above water, it was 
a comparatively simple and inexpensive process to remove 
that by lighters ; and as a matter of fact it could have 
been done before stress of weather set in, and during the 
delay which occurred before the expedition from across 
the lake could be got to work. The more elaborate pre
parations of the plaintiffs were for the deliverance of the 
vessel on which thèir insurance attached, and the removal 
of the coal was ancillary to that end : Schuster v. Fletcher, 
3 Q. B. D. 418. The coal was to be delivered in a particu
lar and expensive way, because that would give the best 
chance of securing the schooner ; the simple way of getting 
out the cargo was rejected, because it might imperil the 
vessel. The effort was not to preserve the cargo but to 
save the vessel.

Nowt, the plaintiffs, standing in the shoes of the ship
owners, were masters of the situation ; they could prohibit 
the interference with the coal by the defendants whether 
they clajmed for freight or general average till they were 
paid or secured for their lien. As put by the evidence, the 
plaintiffs proposed to take the place of the owners to 
arrange for the unloading of the, cargo, and to deliver it at 
the defendants’ docks : Huth v. Lamport, 16 Q. B. D. 735. 
This is the reason why the plaintiffs required the bond to be 
given ; but, as I have intimated, the question still remains 
what sum is reasonable and proper to be paid, having 
regard to the relative situations of vessel and cargo. The 
adjustment made in this case, if erroneous in principle, is 
no obstacle to the determination of the real liability on

468 XIX.]THE ONTARIO REPORTS.

Judgment. 
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the present record : Anderson v. Ôimn Steamship Go., 10 Judgment. 
App. Cas. 107, 116. ] BoHa

I think the last step may

» ap- 
rhen

and 
n no 
car- 
ight

be taken by referring 
to the judicial opinion expressed by Blackburn, J., in 
Kemp v. Halliday, 6 B. & S. at p. 748 : “ I do not mean 
to say that in every case where a ship with cargo 
hoard is submerged, and the two are in fact raised together 
by one operation, the expenditure incurred must necessarily 
be for the common preservation of both. I think it is in 
every case a question of fact whether it was so ; and if 
the cargo could be easily and cheaply taken out of the 
ship and saved by itself, it would not be proper to charge 
it with any portion of the joint operation which in that 
case would not be incurred for the preservation of the 
cargo.”

now

in

the

was

rnve
the

:ross
pre-
the Lowndes on General Average lays down as a pro

position based upon the above citation, that when a ship 
with her cargo on board has been sunk, [or stranded] if 
the caigo can be more easily and cheaply saved by itself 
than conjointly with the ship, the cargo cannot be required 
to pay, as its share of contribution towards a conjoint 
salvage, a larger sum than would have been the cost of 
saving it separately : pp. 161-2. And in an author, much 
•commended for accuracy, it is said in discussing the ex
pense of saving the ship and cargo after stranding, that 
expenses incurred in saving both ship and cargo together, 

by raising a ship that has sunk, or dragging her off a 
bank while still loaded, are general average expenses; with 
the limitation, however, that the burden thus thrown 
the cargo must not be greater than the cost of saving it 
by itself: Carver on Carriage at Sea, sec. 397. And in the 
next paragraph, he says, on the same line: “If the ship 
and cargo can be saved by a connected set of operations, 
though in separate parts, it seems that the expense of the 
wholo operations should be treated as a general average 
expenditure, unless that 'would impose a greater burden 

the cargo than the cost".of saving it alone.”
The defendants have paid $578.75 into Court. I think
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liable pnly to pay what they would have paid 
to recover the cargo by their own exertions ; if the parties 
disagree, they may have a reference, of which the costs will 
be reserved ; but costs up to judgment to the defendants. 
If no reference is asked, judgment will be for the defen
dants with costs.
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McCraney et al. v. McCool et al.

Partnership—Dissolution—Pending contract,

The defendants contracted to deliver lumber to a firm of three partners. 
Before delivery the firm was dissolved, and the defendants refused to 
carry out their contract.

In an action brought in the individual names of the three par1’-—-", fnr

Held,
defendants’ refusal to carry out their contract.

ages for non-delivery :
that the dissolution of the firm was no justification in law for the

Statement. This action was brought by William McCraney, T. S. 
McCool, and Robert S. Wilson, against James McCool & 
Co. The itlaintiffs based their claim upon the following 
written memorandum : Thei 

at the ' 
It ap 

March, 
Wilson 
January 
assumin 
indemni 
mation 
on the 
1889, d<

Toronto, Jan. 7th, 1889.
Memorandum of agreement between James McCool & Co., 

of Mattawa, and McCraney, McCool, & Wilson, Toronto.
We hereby agree to supply the enclosed bills of red pine 

to McCraney, McCool, & Wilson, for eleven dollars per 
thousand, f. o. b. cars at Mattawa. To be good, sound, 
common, free from black knots, properly manufactured, 
and square edged, and free from bad shakes; bill No. 1 to 
be cut and delivered on cars by June 10,1881) ; and bill No. 
2, by July 10, 1889. If not filled in time or according to 
specifications, we will stand any loss that McCraney, 
McCool, &; Wilson are put to in getting it elsewhere. 
Terms, three months from date of shipment.

James McCool & Co.

Strei 
with cos
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The statement of claim alleged that the plaintiffs were Statement, 
entitled to receive from the defendants the lumber agreed 
to he delivered by the defendants, but that the defendants 
neglected and refused to deliver it, and by reason thereof 
the plaintiffs had suffered damage, &c„ and they claimed 
$500.

aid

«fill
nts.
:en-

The defendants by their statement of defence admitted 
that they entered into the agreement set out with the 
firm of McCraney, McCool, & Wilson ; but they said 
that shortly after the 7th January, 1889, and long before 
the time specified in the agreement for the delivery of th 
lumber, the firm of McCraney, McCool, & Wilson was dis
solved by the retirement therefrom of T. S. McCool, who 
thereupon withdrew a large portion of the capital of the 
said firm, and a new firm was formed by the remaining 
partners under the firm name of McCraney & Wilson ; 
that the defendants immediately upon learning of 
the dissolution notified the

l to

new firm of McCraney &; 
Wilson, by whom they were requested to carry out the 
contract, that they did not recognize the right ot the 
firm to enforce performance thereof, and would not supply 
the lumber on the credit of the new firm.

the

new
s.

i&
mg

The action was tried before Street, J., without a jury, 
at the Toronto Winter Assizes, 1890.

It appeared that by indenture of dissolution, dated 21st 
March, 1889, the partnership of McCraney, McCool, & 
Wilson was dissolved, McCool retiring as and from 1st 
January, 1889, and the remaining members of the firm 
assuming the liabilities of the partnership, and agreeing to 
indemnify McCool. The defendants, having received infor
mation of the dissolution, wrote to McCraney & Wils 
on the Ilth March, 1889, and again on the 16th March, 
1889, declining to carry out the contract.

3o„

'

to on
lo.
to

jy.
Street, J., gave judgment for the plaintiff for $318 

with costs.
60—VOL. XIX. O.R.
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The defendants appealed from his judgment, and their 
appeal was argued before the Divisional Court (Armour,

Q. J, and Falconbridoe, J.) on the 21st May, 1890.

M. J. Gorman, for the defendântS. The contract was 
to deliver timber to a particular firm. One of the partners 
left the firm before delivery, and' the vendors had a right 
to , repudiate. The financial position of the firm of pur
chasers' was an element in -the contract, and that position » 
being altered; the purchasers are mot entitled to call for . 
'delivery... I rely especially on Arkansas Smelling Go.v.

, Beldten, 127 Uf S. 379. I also refer to the following, author
ities : Robson v.'Drummond, 2 B: l& Ad, 303 ; Humble v. 
Hunter,, 12 Q. B. 310 ; Dry v. Davy, 10 A. & E. 30; 
Parsons on Partnership, 3rd ed;, pp. 361, 362 ; Story on 
Partnership, sec. 24.9 ; Benjamin on Salés, (Am. Series), sec.
TO ; Lansden v. McCarthy, 45 Mo. 106 ; Dickinson v. Cala- 
han, 19 Pa. St. 227 ; Pollock on Contracts, 5th ed., p. 449.

'Fullerton, Q. G; for the plaintiffs. Bindley on Partner
ship, 5th ed., p. 287, shews the legal principles affecting 
this case. On the strength of that the action was brought 
in the name of the three individuals who composed the 
firm with whorh the contract was made. The bargain here 
does not relate to the skill of the persons with whom it.

made,and there was therefore no right to repudiate: 

British Waggon Co v. lea, 5 Q. B. D. 149.
Gorman, in reply, referred to Boston Ice Co. v. Potter, 

123 Mass. 28.
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June 6,1890. Falconbridoe, J.

The defendants refused to carry out the contract, claim
ing that they were not bound to recognize the right of the 
new firm to enforce performance of the agreement and to 
supply the lumber on the credit of the new firm.

The singlfe point in the case is whether they were justi
fied by the fact of McCool’s retirement in so refusing. 
They would still have his liability, which could not be got
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rid of by any arrangement of McCraney, McCool, and Wil- Judgment, 
son, amongst themselves. Is there then any difference Felconbridge, 
between the liability of William McCraney, T. S. McCool, J- 
and Robert S. Wilson individually, and that of McCraney,
McCool, & Wilson, a firm of wholesale dealers in pine and 
hardwood lumber, &c., as set forth in the heading of the 
paper on which the contract is written ?

No doubt there is a difference. One might be very will
ing to give credit to a combination of two or more persons 
working together in a business when he would not trust 
the same persons jointly as individuals. The theory of 
partnership is a refinement of the adage that “ union is 
strength.” The implied division of labour and applica
tion of each partner’s hand or brain to that part of the 
business for which he is supposed to have a special aptitude 
would almost necessarily produce greater results than the 
sum of their divided efforts.

But the further question is whether this affords the 
defendants a justification in law for refusing to carry out 
the contract, bearing in mind, as I have said before, that 
the retiring partner does not get rid of his liability to 
defendants. \

Lord Denman, C. J., says in Humble v. Hunter, 12 Q. B. 
at p. 317 : “ You have a right to the benefit you contemplate 
from the character, credit, am substance of the party with 
whom you contract.”

Sir Frederick Pollock (Contracts, 5th ed., p. 453), says :
41 Again rights arising out of a contract cannot be transferr
ed if they are coupled with liabilities, or if they involve a 
relation of personal confidence such that,” &c.

This statement was approved in Arkansas Smelting Co. 
v. Belden, 127 U. S. 379, a case which is strongly relied 
on by defendants’ counsel.

There had been in that case an assignment of the con
tract to a stranger, and the judgment was that the defen
dants had a perfect right to decline to assent to this, and 
to refuse to recognize a party with whom they had never 
contracted, as entitled to demand future deliveries.

M'CRANEY V. M'COOL. 473
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That is not this case. Here there is no assignment to aJudgment.

Falconbridge, stranger.
It was held also in that case that the defendants by 

continuing to deliver ore to one of the partners after the 
partnership had been dissolved and had sold and assigned 
to him the contract, were not estopped to deny the valid
ity of a subsequent assignment by him to a stranger ; 
Mr. Justice Gray remarking (p. 388) : “ The change in a 
partnership by the coming in or withdrawal of a partner 
might perhaps be held to be within the contemplation of 
the parties originally contracting.”

The defendants have failed to point to any clear author
ity in support of their position ; and the motion must be 
dismissed with costs.
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Armour, C. J. :—

I do not think that the dissolution of the firm of Mc- 
Craney, MeCool, & Wilson (or rather the threatened 
dissolution of it, for that firm was not actually dissolved 
until after the defendants refused to carry out their con
tract) afforded any legal justification to the defendants for 
their refusal to carry out their contract.

The only consideration for the contract by the defen
dants to deliver the pine was the contract of the firm to 
pay for it, and the defendants lost nothing by the dissolu
tion of the firm, for the firm still continued liable to them, 
notwithstanding the dissolution, upon its contract to pay 
for the pine delivered.

The judgment of the learned Judge must therefore be 
affirmed, and the motion dismissed with costs.
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Graham et al. v. McKimm.

fDefamation—Libel—Article referring to advertisement published contempor
aneously—Fair criticism—Evidence—Plaintiff’s case—Production of 
advertisement—Neio triad.

The plaintiffs brought a written advertisement to the defendant for the 
purpose of having it published in his newspaper, but the defendant 
refused to insert it, and the plaintiffs took it away intimating that it 
would be immediately published in another newspaper. It was i 
published ; and on the day of its publication an article, written befo 
its publication, appeared in the defendant’s newspaper, referring to 

unBt for publication. The plaintiffs sued the defendant for libel.
Judge told the jury that if the article was nothing more 

than a fair criticism of the advertisement, it was not libellous. It was 
objected that the defendant was not entitled to criticize the advertise
ment because it had not been published before the article criticizing 
it

Held, that this was not a valid objection.
The trial Judge ruled that the plaintiffs were bound to produce and 

in as part of their case the written advertisement referred to 
defendant in the article complained of ; and the plaintiffs, though pro
testing, accepted the ruling and put in the evidence :—

Held, that the ruling was wrong ; but that the plaintiffs were not entitled 
to a new trial, the only injury to the plaintiffs being to let the defen- 

last word with the jury.

This was an action to recover damages for an alleged Statement, 
libel published by the defendant, who was the publisher of 
a newspaper called “The Rideau Record,” at Smith’s 
Falls, the plaintiffs being traders in the same place, and 
was tried at Perth on 1st April, 1889, before MacMahon»
J., and a jury.

The evidence shewed that the plaintiffs shortly before 
the 4th October, 1888, had arranged with the defendant 
for space in his issue of that date for the insertion of an 
advertisement which they were to hand in to him ; and in 
the issue of his newspaper of the week before that date 
the defendant had notified his subscribers to look out for 
the coming advertisement. The draft of the advertise
ment was produced by the plaintiffs to the defendant ; but 
he refused to publish it because he considered that it con
tained reflections upon some other of his; customers, and 
that it was not an advertisement which he ought to insert
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Statement, for that reason. The plaintiffs thereupon took it to the 
rival newspaper, in which it appeared on 4th October, 1888. 
In the issue of the [defendant’s paper of the same date 
appeared the article complained of as being libellous, which 
read as follows :

“Graham & Foster.—Our readers, whom we told last 
week to watch for Graham & Foster’s advertisement in 
this week’s issue, will look in vain for it in “ The Record.” 
We had agreed with Mr. Graham for six columns space, 
but when the matter for it was handed to us we were 
obliged to decline it as Unfit for our advertising columni 
It was not advertising goods so much as abusing several 
other merchants who are our patrons, and in this way 
lowering and degrading the whole trade as well as the 
paper in which it might appear. At a considerable loss of 
revenue, we refused it, but we aim to edit a respectable 
paper, and no respectable paper would publish such stuff. 
It is contrary to all business principles, and we very much 
mistake the temper of the people of this town and vicinity 
if they are drawn in any very large crowds to the doors of 
the firm who seek to conduct trade in any such manner.”

The plaintiffs in their statement of claim set this out 
with various innuendos, alleging its meaning to be that 
traders and merchants they were unworthy of patronage, 
and had endeavoured to bribe the defendant to do 
disgraceful act for their benefit as traders and merchants ; 
that they as traders and merchants were maliciously en
deavouring to injure other traders and merchants ; that 
they conducted their business in a disreputable manner, 
&c.

The defendant set out the advertisement in his statement 
of defence, and submitted that the alleged libel was only a 
fair and reasonable statement of his reason for not publish
ing the advertisement, and was a reasonable comment 
thereon. He further submitted that the article complained 
of did not bear the meaning and sense ascribed to it by the 
plaintiffs. The learned Judge told the jury that if the
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article complained of was nothing more than a fair criti- Statement, 
cism of the advertisement, then no matter whether it was 
injudicious or not for the defendant to have published it, 
it was not libellous, and the defendant was not liable. To 
this charge objection was taken by counsel for the plain
tiffs, who urged that inasmuch as the advertisement had 
not been published before the article complained of, there 
was no right of criticism upon it at all ; that nothing had 
been published!for defendant to write about. The jury 
found a verdict tbr the defendant.

GRAHAM V. M'KIMM.roi.
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At the Easter Sittings of the Divisional Court of the 
Common Pleas Division, 1889, the plaintiffs moved to set 
aside the verdict and for a new trial upon the ground of the 
misdirection complained of at the trial, and upon other 
grounds referred to in the judgments.

The motion was transferred to the Divisional Court of 
the Queen’s Bench Division, and was argued before Fal- 
conbridge and Street, JJ., on 28th May, 1889.

Watson,Q. C., for the plaintiffs,referred to Odgers, 2nd ed., 
p.«673; Mui'phy v. H alpin, Ir. R 8 C. L. 127; Moi'ri- 
son v. Belcher, 3 F. & F. 614 ; Gathercole v. Miall, 15 M. 
& W. 319 ; Paris v. Levy, 9 C. B. N. S. 342 ; Mervoale 
v. Canon, 20 Q. B. D. 275; Campbell v. Spottimopde, 3 
B.&S.769. ( y/

Walter
4 F. & F. 224 ; Morrison v. Harmer, 3 Bing. 'N'. C. 759.
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The first qjystion is whether the learned Judge was 
right in compelling the plaintiffs to put in evidence the 
advertisement referred to in the article published by the 
defendant and complained of in this action.

It is broadly stated by Mr. Odgers (Bl. ed. p. 573;, that 
“ If the alleged libel refers to any other document, the 
defendant is also entitled to have the document read as 
part of the plaintiffs case,” citing the three following cases :

(1) Weaver v. Lloyd, 1 C. & P. 296.
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Judgment.____ There the letter from the defendant to the editor of the

Falconbridge, “ Oxford Herald” was read, and it referred to another 
account of the beating of the horse in question, which 
had appeared in that paper. The plaintiff’s counsel wished 
to read the account so referred to from the “Oxford 
feerald.” This was objected to, but Garrow, B., held it to 
oe admissible.
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z''x4Fhis case is not in point. The question here is not as 
to the admissibility of the evidence, but the compelling 
plaintiff to put it in.

(2) Thomson v. Stephens, 2 Moo. & Rob. *5. ^
There th^ report which the defendant wa^Jield çùtitled

to have read as part of the plaintiff’s 
red to in the libel and contained in another column of the 
same 
ument.

(3) So too in Hedley v. Barbw, 4 F. & F. 224, the 
decision was that the whole of the publication containing 
the libel should be put in as the plaintiff’s evidence.

It would thus appear that the learned author has stated 
the rule somewhat more broadly than the cases justify. 
So that, however attractive his proposition may at first 
sight be, I cannot find that it is law.

But for the reasons which will be set forth by my 
brother Street, I 
trial Judge erred in this respect, the error is not ground 
for a new trial.

As to the second branch of the case ; The advertisement 
referred to in the article had certainly, by being shewn to 
McKimm and offered to him for publication, been pub
lished, although, perhaps, not published to the extent and 
in the sense of making it a matter of public interest and 
concern, and therefore a matter of fair criticism. The 
plaintiff will not swear that he did not in the defendant’s 
presence tell a boy to take it over to the other newspaper, 
and the fair inference from the evidence is that the defen
dant knew or had good reason to believe that it was going 
to appearlh the “ News” the same day that the article

h refer-case wiI I
newspaper—not as here, à separate and distinct doc-
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complained of appeared in the defendant’s newspaper. Judgment. 
Assuming the defendant’s article to be what the jury haveFalconbndge, 
found it to be, a fair criticism on the plaintiffs’ advertise
ment, had not the defendant a right to place it before the 
public on the same day ? If the plaintiffs’ advertisement 
had not that day appeared, there would have been no 
justification for the defendant ; but had he not a right to 
take his chance of its appearing ?

Take the case of what is known by a re.cent and inele
gant importation into our ltthguage as the political “ roor
back,” by which I understand is meant the publication, 
perhaps on the very morning of the polling—at any rate 
too late for contradiction before the close of the election— 
of statements gravely affecting a party or a candidate.
And suppose that party or that candidate to have secret 
information of the probable appearance and circulation of 
the “ roorback,” would they or he not be justified in issuing 
a vigorous reply within the recognized rules, in such time 
that both publications should go forth simultaneously, and 
the electors have the “ bane and antidote” both before them 
at the same time ? If the information should prove false, 
and the “ roorback” should never appear, then let him who 
published the answer be mulct in damages.

In my opinion, the motion should be dismissed with 
costs.
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Street, J.—(after setting out the facts as above)ent
to The objection to the charge of the learned Judge at the 

trial was that at the time the article complained of 
written the plaintiffs’ advertisement had not become 
public property by having beén published, and that the 
defendant was therefore not entitled to criticise it. I 
fess to having been strongly impressed upon the

was

’he

ment with this view of the matter, but further considera
tion has induced me to adopt as correct the view taken by 
my brother Falconbridge in his judgment. It is true that 
the advertisement commented upon had not been published 
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Street, J. it is not identified in the article complained of as the 
article which appeared in the rival newspaper on the same 
day ; but the identity of the advertisement actually pub
lished with that to which the comments related was not in 
fact disputed, and the defendant appears to have had 
ample reason for believing that it would appear in the 
other newspaper contemporaneously with his own article.

It is not different in principle from a criticism upon 
book the advance sheets of which had been shewn to the 
critic with the information that the book was to be imme
diately published : if, in such a case, the criticism and the 
book had appeared simultaneously the author could hardly 
complain that the critic had not waited until the following 
day before publishing his remarks.

The objection taken at the trial that the defendant’s

at the time the article complained of was written, and that
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§
re-marks were not in reference to a matter which had 
become public, is seen to be lacking in substance when it
is borne in mind that the advertisement commented 
was

upon
brought by the plaintiffs to the defendant for the 

express purpose of having it made as widely known 
possible, and that it was taken away with an intimation 
that it would immediately be made public in the rival
newspaper.

The learned Judge at the trial ruled that the plaintiffs 
bound to produce and put in as part of their case the 

written advertisement referred to by the defendant in the 
article complained of: the plaintiffs contend that this 
ruling was erroneous and that a new trial should be 
granted upon this ground. The ruling was no doubt 
based upon the broad statement at p. 573 of the Black- 
stone edition of Odgers on Libel and Slander, that “ if the 
alleged libel refers to any other document, the defendant is 
also entitled to have the document read as part of the 
plaintiffs case.”

My brother Falconbridge shews in his judgment that 
the cases cited in support of this proposition do not sus
tain it to its full extent. It

were

,

Ï;

seems to be clear that the
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whole of an article jpKè 
in byf
and Require the remainder to be put in by the defendant, 
if the defendant desires it referred to. Again if a news

paper be put in containing the article compMtod^of, the 

tendant is entitled to have read as part of the plaintiff’s 
se any other article in the same newspaper referred to in 
e article complained of : Darby v. Ouseley, I H. & N. 1. 
fain, if thé plaintiff’s case is that a book or publication 

/of his has been unfairly criticised, he must put in the book 
as part of his case in order to make it out, for he cannot 
shew that the criticism is unfair without producing the 
book : Strauss v Francis, 4 F. & F. 939.

In the present case, however, the case of the plaintiffs 
I as stated in their pleadings and opened to the jury was that 
the article published by the defendant was simply a libel 
upon them ; it was for the defendant if he desired to do 
to justify its publication by shewing the circumstances 
and putting in the advertisement to shew that his 
ments upon it were not unfair. I think, therefore, that 
the learned Judge was wrong in ruling that the plaintiffs 
were bound to put in the advertisement as part of their case. 
The plaintiffs might have refused to do so, and if they had 
been non-suited might afterwards have raised the ques
tion; instead of doing so, they acted upon the ruling and 
put in the advertisement, though not without more than 
one protest against being required to do so. The result of 
this was to give the defendant’s counsel the last address to 
the jury. The question is whether the plaintiffs are enti
tled to a new trial upon this ground, and I am of opinion 
that they are not. The established rule is that an 
ruling as to the right to begin or to reply is not a suffi
cient ground for a new trial, unless it is manifest that the 
ruling has done clear and manifest wrong ; Brandford v. 
Freeman, 5 Ex. 734 ; Beach v. Ingall, 14 M. & W. 95.

The evidence here has been laid before the jury by th 
plaintiffs instead of by the defendant ; the result has been 
that the plaintiffs’ counsel was probably deprived of the
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Judgment, right to answer the arguments of the defendant’s counsel 
Street, J. before the jury ; but after carefully looking at the evi

dence given, I find it impossible to say that I think wrong 
has been done by the verdict. I agree that the motion 
should be dismissed with costs.
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The
Macklem v. Macklem et al. April !

Will—Devise—Forfeiture—Actual possession and occupation—Possession by 
servant, caretaker, or worker on shares.
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S. M. had become entitled
. called “Clarke Hill,” of _____  *. _ _________ _________
'V and also to an undivided interest in certain other property of which

T. C. S. was tenant in common. He also became entitled to a legacy 
under the following clause of A. H. S.’s will : “ I will and direct 
that so soon as S. M. * * can and does take actual possession of the
real estate and property * * under the will of T. C. S. * * my
executors * shall * * so long as he remains the owner and actual 

upant of the said real estate pay over to him * * * the annual 
sum of 82,000 to enable, &c. ” :—

Held, that this clause, read in connection with the will of T. O. S., referred 
only to the land of which T. C. S. was absolute owfaer, and not to the 
land he owned as tenant in common :—

Held, also, that actual possession and occupation of the land by S. M. 
was consonant with and satisfied by the possession of a servant or 

id that S. M.’s temporary 
y, which was kept 
a forfeiture.

property 
ne died.

caretaker, or even a worker on shares, an 
absence from the mansion house on t 
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This was an action for the construction of a clause in 
the will of Abigail Hyde Street, in these words :

“ I will and direct that so soon as Sutherland Macklem, » 
the son of my daughter Caroline, can and does take actual 
possession of the real estate and property which, under 
certain conditions expressed in the will of my late son 
Thomas Clarke Street, he will or may take and enjoy : that 
thereupon my executors hereinafter named shall, during 
the lifetime of the said Sutherland Macklem, and so long as 
he remains the owner and actual occupant of the said real
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estate, pay over to him annually in each and every year Statement, 

the annual sum of two thousand dollars, to enable him the 
better to keep up, decorate, and beautify the property 
known as ' Clarke Hill,’ and the islands connected there
with."

Sutherland Macklem was devisee under Thomas Clarke 
Street’s will of “ Clarke Hill” and other properties, of which 
Thomas Clarke Street was absolute owner, and he was 
also devisee of certain sharès in other properties in which 
Thomas Clarke Street was tenant in common merely.

The action was tried at the Sittings held in Toronto on 
April 28 and May 8th, 1890, before Boyd, C.

It appeared at the trial that the properties in which 
Thomas Clarke Street was tenant in common had, after his 
death, been partitioned by proceedings in Fuller v. Mack
lem, 25 Or. 455, and that Sutherland Macklem had sold 
and transferred parts of what had been vested in him as 
his share.

It also appeared that Sutherland Macklem had occupied 
“ Clarke Hill" as a residence for some years, and had then 
gone to reside with his family temporarily in England for 
the purpose of studying in order to qualify himself for 
taking Holy Orders in the Church of England, and that 
while so absent for the space of three years, he had left 
“ Clarke Hill” furnished, in the charge of a servant, and 
had farmed on shares a part of the property devised to 
him absolutely under the will of Thomas Clarke Street with 
one Oldfield.

MACKLEM V. MACKLEM. 483
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F. E. Hodgin8, for the executor plaintiff, submitted the

Mo88, Q.C, and Bicknell, for Mrs. Fuller, (one of a class en
titled if the legacy to Sutherland Macklem became forfeited) 
and her assignee. The annuity is forfeited. Sutherland 
Macklem should not have sold any part, and he must remain 
in actual possession and occupation. Inquiry should be
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Argument, made each year before payment is made if he is the owner 
and occupant : Haydon v. Crawford, 3 O. S. 583 ; Maclaren 
v. Stainton, 27 L. J. Ch. 442 ; 4 Jur. N. S. 199. The evidence 
shews “ Clarke Hill” is not kept up in the same way as if 
Sutherland Macklem resided there. In re Moir, Warner v. 
Mgfr, 25 Ch.D. 605; Dunne v. Dunne,3 Sm. & G. 22, at p. 27; 
7 D. M. & G. 207 ; Walcot v. Botjield, Kay 534 ; 18 Jur. 570 • 
Conway v. Canadian Pacific R. W. Co., 7 0. R. 673 ; 12 
A. R. 708; Davis v. Canadian Pacific R. W. Co., 12 A. R. 
724. The annuity is by conditional limitation, and the 
onus of proof is on the annuitant. A breach for one year 

‘ ends the annuity altogether : Moulton v. Robinson, 27 N. 
H. (7 Foster) 550 ; Sharwood & Budd, L. C. 227 ; Thomp
son on Homesteads and Exemptions, sec. 263 ; Lawrence v. 
Fulton, 19 Cal. 684.

Robinson, Q. C., for Sutherland Macklem. Power to 
sell any of the estate except “ Clarke Hill ” was given to the 
trustees by T. C. Street’s will. Actual possession is that 
which goes with the title. Possession and occupation under 
Mr. Street’s will are synonymous. Sutherland Macklem 
was to remain owner of the seven-tenths share of the real 

1 " estate of which T. C. Street was tenant in common. He 
could not control its being partitioned or sold. It was 
partitioned by the Court. He holds what he got under a 
different title from “Clarke Hill,” namely through thepar
tition proceedings. I refer to Meyrick v. Laws, 9 Ch. 237 ; 
Laplante v. Seamen, 8 A. R. 557 ; Fillingham v. Bromley, 
T. & R. 530; Ridgway v. Woodhouse, 7 Beav. 437; 
Abbott’s Law of Descent, p. 198 ; Walters v. The People, 
18 Ill. at p. 199, S. C. 21 Ill. 178 ; Bank of Toronto v. 
Fanning, 17 Gr. at p. 516 ; Allan v. Fisher, 13 C. P. at p. 
71 ; Mannox v. Greener, L. R. 14 Eq. 456 ; Clavering v. 
Ellison^, 7 H. L. C. 707 ; Schnell v. Tyrrell, 7, Sim. 86.

Hodgins, for the plaintiff, referred to Hamilton v. Me- 
Kellar, 26 Gr. 110; Walmsley v. Oerard, 29 Beav, 321.

BickneU, appeared for D. C. Plumb, executor of J. B. 
Plumb.
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XIX.] MACKLEM V. MACKLEM.

0. R. Macklem, for Mrs. Becher and the executor of Mrs. Argument. 
Julia A. Macklem.

Moss, Q. C., in reply.

[vol. 485
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The 26th paragraph of the will of Mrs. Street, read,, in 
connection with thowill of her son therein referred to, has 
its appropriate meaning in my opinion by limiting it to land 
of which T. C. Street was absolute 

T. C. Street’s will deals with lands of different quality ; 
about 100 acres including the Clarke Hill estate or property 

vested in him as sole owner. He had also a joint 
divided interest in about 700 acres of farm land, in which his 
estate was that of a tenant in common. As to this interest 
he speaks of it as the “ shares” or “share” held jointly with 
his father’s estate which (in the event that happened) 
with the accumulations thereof to be made over and 
assigned to Sutherland Macklem
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on his attaining the age 
of twenty-three years. As to the other absolute estate the 
provision'is that he shall not take possession or have 
charge/f the same till he attains that age. This construc
tion is supported by the judicial opinion of Spragge, C., in 
Fuller v. Macklem, 25 Gr. at p. 457.

The 26th paragraph speaks of land which Sutherland 
Macklem will or may take and enjoy under conditions 
expressed in the will of T. C. Street. That is satisfied 
strictly by reading it in connection with the 100 
above mentioned. As to the land held in common that 

dealt with in proceedings for partition, the effect of 
to vest the share of Sutherland Macklem in 

him directly by virtue of these proceedings, and not under 
the will of T. G. Street. Under that will Sutherland 

' Macklem took nothing in severalty, and the part which 
he in particular was to take and enjoy was not ascertained 
till the vesting order clothed him with sole and distinct 
ownership of the portion allotted to him. He thus takes 
both and enjoys an

l
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Judgment, which he would have under the will of the original co
owner, T. C. Street : Clark v. Clayton, 2 Giff. at p. 336.

Of the 100 acres above mentioned some 14 acres are 
worked on shares by one Oldfield, and the produce divided 
between him and Sutherland Macklem. This arrangement 
is made without lease, merely for the season, and there is 
no visible occupation of this piece by one more than the 
other. All the rest of the property is entirely in the 
hands of Sutherland Macklem.

Assuming tn^t the language of the will as to the land for
bids actual occupation by a tenant, I do not hold that the 
métayer arrangement with Oldfield is a breach. The case 
cited of Hay don v. Crawford, 3 O. S. 583, does not apply, for 
there a lease for four years was one of the chief factors. 
More like the present case is Oberlin v. McGregor, 26 C. P. 
460, where an agreement to work on shares without 
exclusive possession was held not to amoynt to a tenancy.

The words “ possession ” and “ occupation ” used in the 
Will may be regarded as practically synonymous, 
qualified by the epithet “actual” which does not mean " per
sonal,” but may perhaps require something demonstrable 
to satisfy it, i.e., some possession or user of the land in fact, 

distinguished from constructive enjoyment. But such 
possession or occupation as to the land is consonant with 
nd satisfied by the presence of a servant or caretaker, or 

even a Worker on shares. Occupation may be by either 
class and yet the possession must be considered that of the 
legal owner.

As to the Mansion House at Clarke Hill (guided in part by 
the light reflected from the will of T. C. Street,) I shoult^ 
understand Mrs. Street's will as excluding occupation by a 
tenant, but not repugnant to temporary absences of the 
owner, the premises meanwhile being in charge of 
taker and the rooms remaining furnished against his return. 
Such is the condition of this property, and upon the circum
stances in evidence I judge that no forfeiture as to 
the $2,000 has occurred. Among the many cases I have 
consulted perhaps the most pertinent are : Smith v. The

THE ONTARIO REPORTS.486 XIX.]

Overset 
The In 
nox v. 
B.&C. 
14 Ap] 
Guard 
Ir. 35 ( 
4D.& 

Cost:

! . Boyd, C.

. : Game—F 
29 iù 
hibiti 
struct

Each is

as The defei 
plaintif] 
importe 

)n thas
He I hapa defends 
Held, also 

Vic. ch. 
the deer

Prohibitio 
dispute, 
to the fo 
Acts ab<

f)

l
Motio 

Division 
for the p 
ground t 
hereditai 

The p] 
and wen 
“ pursuin 
muskrats

>:

a care-

:

61



[QUEEN’S BENCH DIVISION.]

Re Long Point Company v. Andebson.

la^-Mcon.

that the deer

that of the 
lertain deer 
un at large

«ÿ-t.-.U.iiÛ; Clonge/tohimI-8 h6™ ^ * »= 

Prohibition was granted to a Division Court where there were no facts in

£a?‘a*s=ss
Motion by the defendant for a prohibition to the 5th- Statement. 

Division Court of the county of Norfolk, after judgment 
for the plaintiffs for $15 damages for killing a deer, on the 
giound that the right or title to a corporeal or incorporeal 
hereditament was in question : R. S. 0. ch. 51, sec. 69, (4).

The plaintiffs were incorporated by 29 & 30 Vic. ch. 122, 
and were thereby authorized to carry on the business of 

pursuing, protecting, and granting licenses to take game, 
muskrats, mink, otter, beaver, and fish,” upon their lands 

62—vor„ xix. o.r.

«2

XIX.] RE LONG POINT CO. V. ANDERSON.

Overseers of SeghiU, L. R. 10 Q. B. 422; The King v. Judgment. 
The Inhabitants of Aberystwith, 10 East at p. 357 ; Man- rZT? 
nox v. Greener L. R. 14 Eq. 456; Bushby v. Dixon, 3 

* C- at P- 307' Per RRtledale, J. ; and Lyelf v. Kennedy,
14 App. Cas. at pp. 456, 7, per Earl of Selborne; The 
Guardians of the Gallan Union v. Armstrong, 16 L. R.
Ir. So (1885) ; and Rabbeth v. Squire, 19 Beav. 70, affirmed 
4 D. & J. 406.

Costs will come out of the estate.
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Theand property to be acquired by them on Long Point, in 

Lake Erie
Statement. LENNA

5th AfThe island of Long Point in Lake Erie is about thirty 
miles long, and of varying width. One end ,s separated 
from the mainland by a narrow channel, and the other 
end stretches far out into the lake. It conta,ns upwards 

and in 187* it was all owned by the 
of about 200 acres each, 

parcel at each extremity of 
360 acres, which

G.E
V. 1

Apri 
facts a,1of 20,000 acres; 

plaintiffs except two parcels 
owned by government, 
the island, and except, another parcel ot 
was owned as tenants in common by the P,a™tlffs and ^ 
defendant, the plaintiffs owning three, and the defendant 
one undivided share, in fee simple. There were not a that 
time, nor since, any fences separating the parcels of 
several owners, as above mentioned, from each other

Under the circumstances above stated, the plaintiffs in 
187* imported fifteen deer, and placed them upon their 

own land upon the island, with the desire to breed and 
turned loose and allowed to

at large, and there were then no other deer upon the 
• 1 n In the vear 1881 the defendant Anderson placed 

four deer, some of each sex, upon his lands ; that i, upon 
the 360 acres, which were then owned^ by th plaiptiff, 

tenants in common ; and he did this know 
the island by
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270 acres, and the defendant ninety acres appeal\ 
C. J., anerThye deer had greatly increased in numbers, and they 

1,1 a lale over the whole island. The defendant 

killed the deer upon his own land, and upon these facts 
which were all admitted by the parties upon the trial Wo 

the learned Judge of the County Court, he gave judgmen- 

for the plaintiffs for $15.
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The motion for prohibition was argued before Mac- Argument. 
lennan, J. A., sitting for Galt, C. J„ in Chambers, on the 
5th April, 1890.

G. E. Barber, for the defendant.
W. M. Douglas, for the plaintiffs.
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April 14, 1890. Maclennan, J. X'. (after stating the 
facts as above)

The plaintiffs relied on R. S. O. ch. 221, sec. 10. I think 
the prohibition must be refused.

The nature and history of the respective titles of the 
parties to their respective lands are, in my opinion, very 
.important in their bearing upon the proper judgment to be 
given in the action, but these titles are not in question. 
They are admitted on the one side and on the other. There 
is no dispute about the right or title to the land, or any 
interest therein, and the sole question is whether the killing 
of the deer by the defendant on his own land was under the 
circumstances a wrong for which the plaintiffs have a legal 
right to complain,and to recoverdamages fromthedefendant.

I have no right to express an opinion upon the merits, and 
I expressnone,although the merits were pretty fullydis 
ed before me ; but I am unable to see that this is an action in 
which, as expressed by the statute, the right or title to any 
corporeal or incorporeal hereditament comes in question.

The motion must be refused with costs.

The defendant appealed from this decision, and his 
appeal was argued before the Divisional Court (Aumuur, 
C. J„ and Falconbridoe, J„) on the 19th May, 1890.
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G. E. Barber, for the defendant. The title to the defen
dant’s land comes in question. The deer of the plaintiffs 
mferœ naturœ, and the defendant had the right to shoot 
all such when found upon his own land. An action for 
the value of the deer shot is in effect un action for the 
land. The effect of the decision is to oust the defendant’s 
title to his land. Under these circuinstances prohiblown
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Argument, tion will be granted. I refer to Portman v. Patterson, 21 
U. C. R. 237 ; Trainor v. Holcombe, 7 U. C. R. 548 ; Tin- 
niswood v. Patti son, 3 C. B. 243 ; Chew v. Holroyd, 8 Ex. 
249. The statutes cannot be construed so as to vest the 
absolute property in the plaintiffs. I refer to the following 
authorities upon the construction of statutes : East Lon
don R. W. Go. v. Whitechurch, L. R. 7 H. L. 81 ; Attor
ney-General v. Kivolc-a-Sing, L. R. 5 P. C. 197 ; Regina v, 
Bachelor, 15 O. R. 641 ; Tennant v. Howatson, 13 App. 
Cas. 489,496.

W. M. Douglas, for the plaintiffs. No corporeal or in
corporeal hereditament comes in question. The plaintiffs 
rely on R. S. 0. ch. 221, sec. 10. The questions arising 
in the action relate to animus revertendi and confusion of 
property. This was a clear case of confusion of property, 
and the onus was on the defendant to separate. I refer 
to Lawrie v. Rathbun, 38 U. C. R. 255. These were 
questions of fact for the Court below, and prohibition will 
not lie : Re Knight v. Medora, 14 A. R. 112 ; Siddall v. 
Gibson, 17 U. C. R. 98. The deer are the absolute pro
perty of the plaintiffs as long as they remain in confine
ment, and even if they stray away, so long as they have 
the animus revertendi, they; remain the plaintiffs’ pro
perty : Kent’s Commentaries, (Bl. ed.) vol. 2, p. 365 ; 
Kerr’s Blackstone, vol. 2, pp. 365,406.'

Barber, ih reply. The general law applicable to game 
will be found in Burn’s Justice, 30th ed., vol. 2. pp. 742 
et seq. ; Stephen’s Commentaries, vol. 1, pp. 160, 169; 
vol. 2, pp. 4, 7, 8; Williams on Personal Property, p. 28; 
Co. Lit. p. 8, note A. ; Ford v. Tynte, 2 J. & H. 150; 
Morgan v. Abergavenny, 8 C. B. 768.

June 27, 1890. The judgment of the Court was de
livered by

THE ONTARIO REPORTS.490
XIX.‘

defei

dale
Aber

It
122,

lute ]
first
busin
take
their
same

impoi
game
their
kill,
the o
bred.

The
The

with 
these 
the o 
may 
soon : 
land,

It i
Higgt 
which 
anima 
on hit 
anima 
of the 
soli tl 
interfeArmour, C. J.

There is no doubt that the deer for which the defendant 
was sued was ferae naturae, and having been shot by the
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defendant upon his own land belonged to him : Blades v. Judgment. 
Higgs, 12 C. B. N. S. 501 ; S. G, J1 H. L. C. 621 ; Lons-Ar~c } 
dale v. Bigg, 11 Ex. 654; 8. G, 1 H.&N. 923; Morgan v. 
Abergavenny, 8 C. B. 768.

It is equally clear that neither the Act 29 & 30 Vic ch 
122, nor the Act R. S. 0. ch. 221, sec. 10, vested the abso
lute property in the deer in question in the plaintiffs. The 
first mentioned Act permitted the plaintiffs to carry on the 
business of pursuing, protecting, and granting licenses to 
take game, muskrat, mink, otter, beaver, and fish upon 
their lands and property, or in the waters covering the 
same ; and the Act secondly above mentioned provided 
that, in order to encourage persons who had theretofore 
imported or might thereafter import different kinds of 
game with the desire to breed and preserve the 
their own lands, it should not be lawful to hunt, shoot, 
kill, or destroy any such game without the consent of 
the owner of the property wherever the same may be 
bred.
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The word “ property” here used clearly signifies lands.
The Legislature plainly avoided in these Acts dealing 

with the property in the game referred to therein, and 
these Acts do not at all affect the common law right of 
the owner of the land to kill and take any such game as 
may from time to time be found on his land; and 
soon as he takes and kills such game so found on his 
land, it becomes his absolute property.

It is his ratione 8oli, and as laid down in Blades v. 
Higgs, “property ratione soli is the common law right 
which every owner of land has to kill and take all such 
animals ferœ naturœ as may from time to time be found 
on his land, and as soon as this right is exercised the 
animal so killed or caught becomes the absolute property 
of the owner of the soil and this property ratione 
soli the Legislature has not by their Acts attempted to 
interfere with.
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Judgment, ous, but the question is whether under the circumstances 
j, prohibition will lie.*
x It may be doubtful, but upon this I express no opinion, 

whether certiorari could have been brought, the damages 
claimed not amounting to $40 : R. S. 0. ch. 51,'sec. 79; 
but failing certiorari the defendant could have no remedy

#The Judge of the CouiWy Court of Simcoe gave a written judgment, 
in which he said inter alia : There was some discussion as to who was 
meant by “ the owner of the property ” (in R. S. 0. ch. 221, sec. 10) ; 
whether “ property” meant the animals or the lands upon which they 
were being bred and preserved ; but in. either view it would be the plain
tiffs whose permission would have to be obtained, and, in the absence of 
such permission, it does not seem to be any answer to say that when the 
animals were killed they were not on the plaintiffs’ lands.

It was urged that defendant Anderson had such an interest in the deer 
ifpon this island as would justify him in shooting them upon his own 
land, and authorizing the other defendants to do likewise. This claim is 
based upon the admitted fact that after the plaintiffs had put a number of 
deer upon that part of the island of which they were solely seized, the 
defendant Anderson put others upon another part which 
a tenant in common with the plaintiffs.

There was nothing done by him to prevent his deer from mingling with 
those of the plaintiffs, and no means were or probably could be adopted 
whereby the formercould be distinguished from the latter ; the result is 
that they have intermingled, and now form one herd. It is as complete 
a case of confusion of property as if he had cast gold into the plaintiffs’ 
crucible ; and where such confusion as in this case has been wilful, the 
rule seems to be that ho who creates the confusion forfeits his property 
which he has wilfully mixed with that of another.

It was also contended for the defendant that the franchise of the plain
tiffs being in question in these actions, the jurisdiction of this Court is 
ousted, and further, that the result of a judgment in the plaintiffs’ favour 
would be to call in question the defendant Anderson’s right to shoot game 
upon his own land, which it is claimed is an incorporeal hereditament 
appurtenant thereto, and therefore this Court has no jurisdiction.

With regard to the first of these objections, the plaintiffs’ franchise is 
contained in a public Act of Parliament, which I am bound to notice, 
there was no dispute as to the validity of this Act, and I am unable to 
see that in any way the franchise came in question.

As to the second objection, I have not had occasion to consider whether 
the defendant Anderson has or has not a right to shoot game upon hie 
own land ; but I have come to the conclusion that the statute to which 
reference has been made had the effect of protecting the deer in question 
from being treated as ordinary game, and prohibited all persons alike 
from shooting them without the leave of the plaintiffs.
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except prohibition, and if prohibition will not lie he will Judgment, 
be without remedy.

I have come to the conclusion that prohibition will lie 
because there were no facts in dispute, all the facts being 
admitted upon which the learned Judge had to determine 
the case, and adopting the wbrds of Blackburn, J., in 
Elston v. Rose, L. R. 4 Q. B. 4 : “I think he was wrong 
in the conclusion at which he arrived, because he applied 
a wrong rule of law to the facts, and therefore that he had 
no jurisdiction.”

And also because the learned Judge grounded his judg
ment upon a misconstruction of the Acts above referred to.

In The Queen v. The Judge of the County Court of 
Lincolnshire, 20 Q. B. D. 167, Pollock, B., said : “ In many 
of the older cases it has been held that where a J udge of 
an inferior Court purported to give himself jurisdiction by 
misconstruing an Act of Parliament, the superior Court 
would interfere by prohibition. That is not this case, but 
this case depends on the same principle, for here the County 
Court Judge came to the conclusion on the construction of 
the will that the words of that will gave him jurisdiction 
to make this order not only as against the defendant in 
this action but also as against the trustees. It was con
tended by Mr. Chester that if it is once shewn that there 
was jurisdiction, and then a document is construed wrongly, 
and in consequence of so construing it the Judge exceeds 
his jurisdiction, the High Court cannot interfere by pro
hibition. I am of opinion that this contention is wholly 
untenable. * * More shortly stated the principle is 
this : a Judge cannot give himself jurisdiction by constru
ing an Act of Parliament or a document wrongly.”

See also judgment of Rose, J., in Re Macjie v. Hutchin
son, 12 P. R. 167.

The judgment appealed from will therefore be reversed, 
and the order for prohibition will go, with costs here and 
in Chambers to be paid by the plaintiffs to the defendant.

RE LONG POINT CO. V. ANDERSON.[VOL.

ances
Armour, C.J

nion, 
rages 
;. 79; 
oaedy

;ment, 
io was
\ h)j

nice of 
ten the

V
I

ie deer

laim is 
iber of 
id, the 
aeld as

ig with 
dopted 
isult is 
rnplete 
dntiffs'

operty

lourt is 
favour 

>t game 
tamont

ihiso is 
notice, 
able to

'hether 
pon his 
which 

uestion 
is alike



494 [vol.THE ONTARIO REPORTS. XIX.]

defen 
able, 
to th< 
to ha 
upon 
April 
occup 
clause 
of th 
Ihe pi 
matio

of th' 
upon 
and ii 
of the 
"The 
to re- 
roium 
menfo

[QUEEN’S BENCH DIVISION. 1

Peck v. Agricultural Insurance Company.

Insurance, Fire—-Unoccupied building—Special condition—-Reasonableness 
—Information given to agent of insurance company, but not in applica
tion—Powers of agent—Evidence—Rejection of.

The defendants issued a policy of insurance against fire dated 23rd April, 
1889, upon a house of the plaintiff.

The application signed by the plaintiff stated that the house was occupied 
as a residence by the plaintiff’s son. A fire took place on the 14th 
November, 1889, at which' date and for six months previously the house 
had been unoccupied. One of the special conditions indorsed upon the 
policy was that if a building became vacant or unoccupied and so re
mained for ten days, the entire policy should be void. The plaintiff 
and his wife swore that when the agent came to him and drew the 
application he asked the plaintiff if there was anyone in the house at 
the time, and the plaintiff told him that his son was living there at

but was going to leave in about two weeks, and asked if that 
make any difference, and was informed by the agent that it 

would not. By a clause in the application the plaintiff agreed that 
statement made or information given by him prior to issuing the policy 
to any agent of the defendants should be deemed to be made to or 
binding upon the defendants unless reduced to writing and incorpora 
in the application ; and on the margin of the application there was a 
notice shewing that the po>vers of agents were limited to receiving 
proposals, collecting premiums, and giving the consent of the defen
dants to assignments of policies

Held, that the special conditi 
and that the agent had no power to vary it ; and 
the amount of the loss was dismissed.

The plaintiff at the trial sought to give evidence of certain transactions 
between the agent of the defendants and a brother of the plaintiff, for 

e purpose of shewing that the plaintiff, having become aware of them 
before the application made by him, was justified in believing that the 
defendants did not regard the condition as to occupation as a material

Held, that this evidence
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was properly rejected.

Statement This action was brought by the plaintiffs upon an
insurance policy of the defendants insuring a barn and 
dwelling-house and their contents against fire. The de
fences relied upon were : 1st, that the dwelling-house 
was insured as being occupied, and that having become 
unoccupied during the period of the insurance, the policy 
became void by reason of one of the special conditions 
indorsed upon it ; and 2nd, that the proofs of loss had 
not been made within the time fixed for that purpose by 
a special condition on the policy. The reply to these

,

■
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defences was that the special conditions were unreason- Statement, 
able, and that if reasonable, they had been waived ; and as 
to the second one, that it would be inequitable to allow it 
to have effect. The policy was made on 23rd April, 1889, 
upon an application signed by the insured, dated 21st 
April, 1889, in which it was stated that the house was 
occupied as a residence by the son of the insured. A 
clause in the application immediately over the signature 
of the applicant stated that “ it is expressly agreed upon 
Ihe part of the applicant that no statement made or infor
mation given by him prior to issuing the policy of insur
ance based upon this application, to any agent or solicitor 
of the company, shall be deemed to be made to or binding 
upon this company unless the same is reduced to writing 
and incorporated in this application and in the margin 
of the application a notice was given in the following words :
“ The powers of the agents of this company are limited 
to receiving proposals for insurance and collecting pre
miums and giving the consent of the company to assign
ments of policies.”

The material portions of the special conditions indorsed 
upon the policy were the following :

“ This entire policy, unless otherwise provided by agree
ment indorsed hereon or added hereto, shall be void * * 
if a building herein described, whether intended for occu
pancy by owners or tenant, be or become vacant or 
unoccupied, and so remain for ten days. Tn any matter 
relating to this insurance no person unless duly authorized 
in writing shall be deemed the agent of this company.

“ This policy shall be cancelled at any time at the 
request of the insured, or by the company by giving 
notice of such cancellation. If this policy shall be can
celled or become void, or cease as hereinbefore provided, 
the premium having been actually paid, the unearned por
tion shall be returned on surrender of this policy, this 
company retaining the customary short rate ; except that 
when this policy is cancelled by this company by giving 
notice, it shall retain only the pro ratâ premium.

63—VOL. XIX. O.R.
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“If fire occur, the insured * # within forty days 
after the fire, unless such time is extended in writing by 
this company, shall render a statement to this company, 
signed and sworn to by said insured, stating the knowl
edge and belief of the insured as to the time and origin of 
the fire, * * the interest of the insured and of all 
others in the property, the cash value of each item thereof, 
and the amount of loss thereon, * * by whom and for 
what purpose any building herein described and the 
several parts thereof were occupied at the time of-the 
fire ; and also the certificate of a magistrate or notary 
public living nearest the place of fire, &c.

“ This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its part 
relating to the appraisal or to any examination herein pro
vided for.

“No suit or action on this policy for the recovery of any 
r claim shall be sustainable in any Court of law or equity, 

until after full compliance by the insured with all the 
foregoing requirements.

“ No agent is permitted to waive any stipulation or 
condition contained” in the policy.

At the trial at Belleville, before Armour, C. J., and a 
jury, the plaintiff swore that when the agent came to him 
and drew the application, he asked the plaintiff if there 
was any one in the house at the time, and that the plaintiff 
told him that his son was living there at the time, but was 
going to leave in about two weeks, and asked if that would 
make any difference, and was informed by the agent that 
it would not. This evidence was corroborated by that of 
the plaintiff’s wife.

The fire took place on the 14th November, 1889. At that 
time, and for some six months previously, the dwelling- 
house had been unoccupied. The origin of the fire ap
peared to be unknown. The plaintiff stated that he went 
over the day after the fire to see the local agent, and that 
he came down a few days afterwards and told the plaintiff

THE ONTARIO REPORTS. XIX.]
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that he might have his pay in a few days, but that the Statement, 
company had the right to keep it for sixty days ; that a 
few days after the fire, the agent told him he had written 
to Mr. Clarke, the inspector of the company, and finally 
that he had written to Mr. Flynn, the general agent for 
Canada. Nothing was done towards putting in claim 
papers until early in January, and they were not as a fact 
put in until 14th January, 189,0. When put in, they stated 
that the dwelling-house was used by the applicant for 
storing apples, «fcc., at the time of the fire. On the 15th 
January, 1890, Mr. Flynn wrote to the inspector asking 
him to point out to the applicant that in his proof he had 
omitted to give the exact time since a family lived in or 
left the dwelling, anp saying that upon receiving this infor
mation, he would \ely the matter before the head office. On 
the 24th January,Il890, he wrote the plaintiff declining 
to pay, because th* proofs of loss had not been put in 
within the time required by the conditions.

Upon tnese facts l the learned Chief Justice entered a 
nonsuit, beinKof Opinion that the plaintiff was debarred 
from recoveringNby reason of the conditions of the policy 

to occupation ; and also because it did not appear that 
anything had been done to satisfy the condition which 
required the claim to be put in within forty days.
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At the Easter Sittings of the Divisional Court the 

plaintiff moved to set aside the nonsuit and enter judg
ment for him or for a new trial, upon the ground that the 
conditions relied upon were unreasonable, and should have 
been so declared ; that the trial Judge had improperly 
excluded evidence shewing that the defendants by their 
acts and conduct had led the plaintiff to believe that the 
fact of the premises being vacant was not regarded as 
material to the risk by the defendants ; that the defects, 
if any, in the proofs of claim were not open to objection 
by the defendants ; and that sufficient proofs of claim were 
made by the plaintiff.
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argued before the Divisional Court 
(Falconbridoe and Street, JJ.,) on 27th May, 1890.

CliUe, Q. C., for the plaintiff. The fire was on the 14th 
November, 1889, and the proof papers were put in on the 
14th January, 1890. The case is within R. S. 0. oh. 167, 
sec. 118, which cures the defect. Imperfect compliance 
has as much relation to time as to form : Mayv. Standard 
Ass. Co., 5 A. R. at pp. 619, 620, 621. As to the objection 
that the premises were not occupied, the agent was asked as 
to this, and stated that it would make no difference. The 
agent knew the intention was that the premises should be 

vaeant. I refer to Parsons v. Queen Ins. Co., 2 0. R. 45 ; 
Robins v. Victoria Mutual Ins. Co., 31 C. P. 562 ; 6 A. R 
427, Canada Landed Credit Co. v. Canada Agricultural 
Ins. Co., 17 Or. 418. There was a waiver of the condi
tions: Caldwell v. Stadacona Ins. Co., 11 S. C. R. 212. 
Forty days was an unreasonable time in which to require 
the proofs to be furnished. I refer to Smith v. City of 
London Ins. Co., 110. R. 38 ; Peoria Sugar Co. v. Can
ada F. & M. Ins. Co., 12 A. R. 418 ; Millville M. & F. Ins. 
Co..\. Driscoll, 11 S. C. R. 183 ; Graham v. Ontario Mutual 
Ins. Co., 14 O. R. 358; Hastings Mutual Fire Ins. Co. v. 
Shannon, 2 S. C. R. 394. There ought to be a new trial to 
admit evidence of the insurance'bf James Peck, the plain
tiff’s brother, by the defendants, and their knowledge of 

, the property.
/ - J°hn W. Kerr, for the defendants. The plaintiff was 

' informed of the powers of the agent by the printed notices 
■ in the application, and the defendants are not bound by 

wjiat took place between the plaintiff and the agent. I 
ntfer to Logan v. Commercial Union Ins. Co., 13 S. C. R. 
^70 ; Western Ass. Co. v. Dmill, 12 S. C. R. 446 ; Shannon 
v. Gore Ins. Co., 2 A. R. 396 ; Abrahams v. Agricultural 
Mutual Ass, Ass'n., 40 ü. C. R. 175 : Billington v. Pro
vincial Ins. Co., 2 A. R. 158 ; Stickney v. Niagara District 
Ins. Co., 23 C. P. 372.
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June 27, 1890. The judgment of the Court was de- Judgment, 
livered by Street, J.

Street, J.

The plaintiff at the trial sought to give evidence of 
certain transactions between the local agent of the com
pany and a brother of the plaintiff, for the purpose of 
shewing that the plaintiff having become aware of them 
before the application made by him was justified in 
believing that the defendants did not regard the condition 
as to occupation as a material one. This evidence was 
properly excluded by the Chief Justice. The authority of 
the agent to make the representations upon the former 
occasion was not attempted to be shewn ; and if authority 
had been shewn upon the former occasion, it would by no 
means follow that the company might not have been 
willing upon the former occasion to do something which 
they expressly stipulated they would not do upon the sub
sequent one. It woyld be extremely dangerous to import 
into a complete contract in writing, such as we have here, 
loose conversations and statements by persons having no 
authority for the purpose, with the object of relieving one 
party or the other from the results of his own want of 
proper care, and of controlling the written agreement.

The defendants’ local agent called on the plaintiff and 
took his application for the insurance of this dwelling. 
All that is staged in the application is that the dwelling is 
occupied by the plaintiff’s son. The plaintiff says that he 
told the agent that it would become vacant in a fortnight, 
and that the agent said that would make no difference ; 
but immediately over the plaintiff’s signature to the appli
cation is a plain printed agreement by him that if he 
desired to rely upon any information given by him to the 
agent, he must have it inserted in the application in 
writing. The wisdom and the necessity for such an agree
ment are obvious. These applications are the foundation 
of the contract into which the company enters, and there
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Judgment. is no hardship upon the applicant in compelling him after 
Street, J. due notice to rely solely upon wliat he puts in writing and 

not upon his loose recollections as to what takes place 
between him and the local agent at the time the applica
tion is signed. The authority of the local agent is defined 
by the application signed by the plaintiff. He has no 
power to make contracts but only to receive applications. 
What the plaintiff, in fact, alleges here is that he made a 
contract with the agent that the insurance should continue 
notwithstanding that the house should become vacant. 
The authority of the agent to make any such contract is 
negatived by the limitation upon his powers to bind the 
company contained in the application. The assent of the 
company to any such contract is negatived by the pro
duction of the policy with the condition indorsed, making 
the policy void in case the dwelling should become vacant 
and remain so for ten days : Billington v. Provincial Ins. 
Co., 2 A. E. 158.
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It is then argued that the con iition is not a reasonable 
one, because the fact that a dwelling may become vacant, 
it is said, does not necessarily increase the risk.

In many cases it most certainly does increase it very 
materially, and I can see nothing unreasonable in a com
pany saying that they decline to insure vacant dwellings. 
That is the effect of their condition here. They say in 
substance, “ We will insure inhabited dwellings—if they 
cease to be inhabited, then our policy terminates at the 
end of ten days, unless they again become occupied within
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that time ; and if our policy becomes vc^from this cause, 
the person insured, upon surrender of m^olicy, becomes

of the 
sum ( 
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entitled to a return of a proportionate part of his pre
mium.” There appears to be nothing unreasonable in 
such a condition, and the cases in which it has been con
sidered do not seem so to treat it: Abrahams v. Agricultural 
Mutual Ass. A ss’h., 40 U. C. R. 175 ; Keith v. Quincy 
Mutual Ins. Go., 10 Allen 228.

In this view of the plaintiffs rights, it becomes unneces
sary to consider the effect upon them of the delay in put
ting in the proofs of loss.
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We think the motion should be dismissed with costs, and Judgment.fter
of course without prejudice to the plaintiff’s right to street, J. 

from the defendants the unearned portion of the
and
lace recover

premium he has paid, and to which he appears entitled on 
the surrender of his policy.
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Phelps v. The St. Catharines and Niagara Central 
Railway Company.

t is
the
the

Railway* and railway companies—Bondholders' rights to property of— 
Judgment'creditors' right to garnish earnings—Receiver.ing

Mit
So long as a railway company is a goin^ concern, bondholders whose bonds

interest on these bonds is in arrear, to seize, or tale, or sell, or fore- 
any part of the property of the company. Their remedy is the 

appointment of a receiver.
The bondholders of the defendants in this case were held not entitled to 

the moneys claimed by them, which were the earnings of the road 
sited in a bank, and which had been attached by judgment credi

tors of the road.
of Boyd, C., 18 0. R. 581, reversed.

718.

ble

,nt,

Decision
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This was an appeal from the judgment of Boyd, C. Statement, 
(reported 18 0. R. 581).

The following statement is taken from the judgment of 
Ferguson, J. :

“An order was made by the local Judge attaching in favour 
of the plaintiff, an execution creditor of the defendants, a 
sum of money which the defendants had on deposit in the 
Bank of Commerce at St. Catharines, as a debt owing by 
the bank to the defendants, and afterwards, as I understand, 
an issue was directed to be tried between certain bond
holders and the plaintiffs as to the right to such money.
The order has not been left with me.

On an appeal from the order of the local Judge it was 
decided that while there might be no specific lien over 
these particular moneys, yet that the bondholders as a
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privileged body were entitled to be satisfied thereout in 
priority to ordinary creditors such as the plaintiff, and 
that unless it could be contended that the bondholders had 
been paid, an issue between them and the attaching creditor 
should not have been directed: or rather the learned Judge 
said he did not see for what purpose such an issue should 
be directed.

The learned Judge held that, it being assumed that the 
valid and subsisting securities, it having been 

shown that the overdue and uhpaid interest upon them 
exceeded the sum in the bank, there 
attached in respect of which there could be an issue, be- 

the statute protects all the earnings of the company 
(the defendants) for the benefit of the bondholders

bonds are
■V

nothing to be

cause
upon

whose enterprise or capital the undertaking was launched. 
The bondholders’ appeal was therefore allowed, and 
tain cross-appeal dismissed, and from this decision is the 
present appeal.”

i

|

I The appeal came on before the Divisional Court 
February 21, 1890, and was argued before Ferguson and 
Robertson, JJ.

on

«•1tm
Collier, for the judgment creditors who appealed. The 

rights of the bondholders depend on section 35 of 44 Vic. 
ch. 73 (0.), the special Act incorporating the company. 
They are, in the words of the section, mortgagees and 
incumbrancers pro rata with all the,other holders thereof 
upon the undertaking and property of the company. The 
bonds are merely floating securities giving the holder no 
specific lien upon any portion of the company’s assets: 
Russell v. East Anglian R. W. Co.} 3 M. & G. at p. 125 ; 
Hodges on|Railways,7th ed.,pp. 127-8-9,and cases there cited. 
[Ferguson, J.—Was there any statute in England putting 
the bondholders in the same position as in this country ?] 
The Companies’ Acts there authorized bonds or mortgage 
debentures to be issued, which purported to assign to the 
holders thereof all the property and assets of the company.

$
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The rights of the bondholders under the Act in question can Argument, 
not be,placed on any higher footing. The Legislature did 
not have in view any different kind of mortgage debenture 
than that theretofore known in law. By section 23 of the 
Railway Companies Act of 18G7, (Imperial), money borrow
ed on mortgage, bond, or debenture stock, shall have priority 
against the company, and the property from time to time 
of the company over all other claims of ordinary creditors.
Yet it was held

- in
and
had
itor
dge
uld

the
in Re Hull, Barnsley, and West Riding 

Junction H. W. Co., 40 Ch. D. 119, that by that section 
debenture holders acquired no lien or charge which they 
did not possess before the Act. Their priority only arises 
when the assets of the company are being dealt with in 
some proceeding in the nature of an administration. No 
individual bondholder can take or seize any of the com
pany’s property—they must proceed on behalf of all of the 
same class: Bowen v. Brecon R. W. Co., L. R. 3 Eq. 541. 
The ordinary creditors can attach anything which the 
company could assign without the concurrence of the bond
holders : \\'heatley v. Milestone & Haigh Moor Coal Co. 
29 Ch. D. 715. Tolls

lem
be

my

ied.

the

on
can be attached : Sidney v. The 

Enniskillen, &c., R. W. Co., 2 Ir. Rep. O. L. 338. A 
transfer of a company’s property in payment of a just 
debt is not an infringement upon the rights of the bond
holders: Wilmott v. London Celluloid Co.) 34 Ch.D. 147. 
A company can make a valid charge 
secure advances so as to defeat the claims of debenture 
holders thereto : In re Hamilton's Windsor Iron Works, 
Ex p. Pitman and Edwards, 12 Ch. D. 707. An assignee 
of freight has been held to be in the same position : Ward 
v. The Royal Exchange Shipping Co., 58 L. T. N. S. 174 ; 
Lindley’s Law of Companies, 197. The attaching creditors 
can claim anything that the company could assign without 
interfering with the rights of the debenture holders, and 
the case of Hubbuck v. Helms, 35 W. R. 574, shews under 
what circumstances the latter could enjoin an assignment 
by the company of its assets. A transfer to pay an honest 
debt could not be so impeached.
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Argument. Hoyles, Q. C., and Ingersoll, for the bondholders. If 
bondholders can be postponed, they will be cut out of 
even their statutory lien of preference. The judgment 
creditors are not in as good a position as any one having 
specific charge : Smith v. The Port Dover, èc., R W. Co., 12 
A. R. 288. In many cases cited, the charge given was 
not the same as here : In re Hull, Barnsley, and West 
Riding Junction R. W. Co., 40 Ch. D. 119, is decided 
an English statute, which gives no charge on the com
pany's property. Russell v. East Anglian R. W. Co., 3 M. 
& G. at-125, was the same. This company’s Act was passed 
to meet the difficulties in the cases cited. The bonds
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are a
lien on the whole " undertaking,” sec. 35. The undertaking 
is a going çoncern, which is making a return or growing 
fruit, and is not worn out or used up : Blalcer v. Herts 
and Essex Water-works Co., 41 Ch. D. 399, at p. 407 ; In 
re Panama, &c., Royal Mail Co., L. R. 5 Ch. 318. There 
is no authority that a bondholder cannot come on his own 
behalf alone without bringing in the body of the bond
holders.

Collier, in reply.

June 9, 1890. Ferguson, J. :—

On the argument before us it was scarcely contended 
that the learned Judge was not right in the view stated, 
that the scope and effect of the bonds held by the bond
holders must depend on the proper construction of section 
35 of the Act incorporating the defendants, and not 
section 95 of the Dominion Railw-ay Act of 1888. This 
was, as I thought, conceded.

This incorporating Act is the Provincial Act 44 Vic. ch. 
73,(0.) (1881). The material part of the 35th section is: 
“And such bonds shall without registration or formal 
conveyance be taken and considered to be the first and 
preferential claims and charges upon the undertaking, and 
the real property of the company, including its rolling 
.stock and equipments, then existing and at any time
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thereafter acquired, and each holder of the said bonds Judgment, 

shall be deemed to be a mortgagee and encumbrancer fro Ferguson, J. 
rata with all the other holders thereof, upon the under
taking and property of the said company as aforesaid.”

The money in the hands of the bank and sought to be 
attached by the plaintiff as a debt owing by the bank to 
the defendant company is admitted to be money which 
was tolls and earnings of the company.

The learned Judge says in his judgment that in railway 
parlance, “undertaking” has been defined to mean the 
completed work from which returns of money or earnings 

, arise, and that a charge on the “ undertaking” means that 
these earnings are destined for the satisfaction of the 

charge, referring to Gardner v. London, Chatham, and 
Dover R. W. Co., L. E. 2 Ch. at p. 217, where Lord Cairns 
says : “ The tolls and sums of money ejusdem generis, 
that is to say, the earnings of the undertaking must be 
made available to satisfy the mortgage; but, in my opinion, 
the mortgagees cannot, under their mortgages, or as mort
gagees, by seizing, or calling on this Court to seize the 
capital or the lands, or the proceeds of sales of land, or 
the stock of the undertaking, either prevent its completion 
or reduce it into its original elements when it has been 
completed.”

The learned Judge refers also to In re Panama, New 
Zealand and Australian Royal Mail Co., L. R. 5 Ch. 318, 
and Blaker v. Herts and Essex Water-works Co., 41 Ch. D. 
at p. 407.

Although the language of this section 35 is different 
from that contained in the English Act, yet when one 
looks at the English Act and the authorized form of mort
gage deed, and takes into consideration the policy of the 
law in regard to railway undertakings expressed in so 
many cases, I think the conclusion to be arrived at is, that 
the effect of the mortgage bond under this section 35 as 
against the railway company and their property, is the 
same as that of the mortgage bond or deed in England.
Each seems to me to be a mortgage of the “ undertaking.”
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Lord Cairns in the same judgment previously, says:
Ferguson, J. “ Moneys are provided for, and various ingredients go to 

make up the undertaking ; but the term “ undertaking” is 
the proper style, not for the ingredients, but for the com
pleted work, and it is from the completed work that any 
return of moneys or earnings can arise. It is in this 
sense, in my opinion, that the “ undertaking” is made the 
subject of a mortgage. Whatever may be the liability to 
which any of the property or effects connected with it may 
be subjected through the legal operation and consequences 
of a judgment recovered against it, the undertaking, so 
far as these contracts of mortgage are concerned, is, in my 
opinion, made over as a thing complete, or to be completed, 
as a going concern, with internal and parliamentary powers 
of management, not to be interfered with, as a fruit 
bearing tree, the produce of which is the fund dedicated 
by the contract to secure and to pay the debt. The living 
and going concern thus created by the Legislature, must 
not, under a contract pledging it as security, be destroyed, 
broken up, or annihilated.”

In the case Re Panama, Sc., supra, Giffard, L. J., says : 
“ And 1 take the object and meaning of the debenture to 
be this, that the word ‘ undertaking’ necessarily infers that 
the company will go on, and that the debenture holder 
could not interfere until either the interest which was due 
was unpaid, or until the period had accrued for the pay
ment of his principal, and that principal was unpaid ”

The same proposition is stated by Mr. Justice Kay in 
Blaker v. Herts, Sc., supra, and I understand the same to 
be the meaning of Sterling, J., in the case Hubbuck v. 
Helms, 35 W. R. 574, where the learned Judge quotes from 
Mr. Justice North in the case Wheatley v. Silkstone, Sc., 
Goal Go., 29 Ch. D. at p. 724, and also from James, L. J., 
In re Flo^'ence Land and Public Works Go., 10 Ch. D. 
530, where it is said that so long as the company is a going 
concern the debenture holders are not entitled to interfere 
with the rights of the directors to deal with any part of the 
assets in the ordinary course of business. But as soon as

506 THE ONTARIO REPORTS. XIX.]
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the company makes default in payment of principal or Judgment- 

interest, or is wound up, or as it seems to me, ceases to be Ferguson, J. 
a going Concern, the right of the debenture holders arises 
to ask the Court to appoint a receiver of the assets, and to 
realize their security. In the case before Stirling, J., he 
was of the opinion that the company had ceased to be a 
going concern.

In Lindley’s Law of Companies, 5th ed., at pp. 196 and 
197 the law is stated generally in this way : “ If, as is 
usually the case, it (the debenture) purports to give the 
holder a charge on the undertaking or the general property 
of the company, the charge given is what has been called 
a floating security, that is, it charges the property of the 
company for the time being, but does not prevent the com
pany from dealing with the property in the ordinary course 
of its business. Consequently, if a company, after having 
issued debentures of this nature, mortgages a specific part 
of its property in the ordinary course of its business, or to 
obtain an advance of money necessary to carry on that 
business, the specific mortgagee, whether he had notice of 
the previous issue of debentures or not, has priority over 
the debenture holders. On the appointment of a receiver 
by a debenture holder, or on the commencement of a 
winding up, the floating nature of the'security is at an end, 
and the charge then becomes effective on the property of 
the company existing at that time, but not as a rule on 
capital which has not been called up.”

In Kerr on Receivers, 2nd ed., at p. 55, it is said that 
the appointment of a receiver is the only remedy open to 
the holders of mortgage debentures of a railway; the 
right to foreclosure or sale is denied to them. Reference 
is made to the case Furness v. Oaterham R. W. Go., 25 
Beav. 614, in which the Master of the Rolls points out the 
inconvenience of granting either a sale or foreclosure where
by the benefit of the line of railway might be lost to the 
public ; the same case in 27 Beav. 358.

In the case Simpson v. The Ottawa and Prescott R. W.
Co., 1 Ch. Cham. 126, the duty of a receiver of a railway
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Judgment, company is pointed out as being to receive the gross 
Ferguson, J. receipts of the company for the carriage of passengers, 

freight, mails, &c., and to pay the bills for running ex
penses thereout. The words in the judgment at p. 129 
are : “ Out of the moneys so received by him he pays the 
expenses of the undertaking, and the interest of the mort
gagees, and the balance into Court.” These are in a 
quotation from Sir John Romilly in the case Ames v. 
The Trustees of the Birkenhead Docks, 20 Beav. at p. 350.

In Peto v. The Welland R W. Go., 9,Gr. 455, it is shewn 
that the 'appointment of a receiver is the proper remedy 
of a judgment creditor of the company who has 
tion against lands, and the impracticability of selling th 
lands is pointed out by the learned Judge.

I have examined a large number of authorities bearing 
move or less upon the subject. It is nevertheless entirely 
possible that I have not imbibed the correct idea, and I 
have the greater hesitancy owing to the well known 
accuracy of the learned Judge whose decision is under 
review. The conclusion, however, that I have arrived at 
is that so long as the undertaking is a “ going concern,” 
these bondholders have not a right, even though interest 
on their bonds be overdue and unpaid, to seize, or take or 
sell or foreclose any part of the property of the defendant 
company by virtue of the mortgage bonds, and that the 
remedy—the sole remedy—is as stated in Kerr on Re
ceivers, p. 55, before referred to, namely by the appoint
ment of a receiver, in which case the undertaking would 
be continued a going concern, the intention of Parliament 
carried into effect, and the interests of the public in the 
undertaking preserved, unless and until a “ winding up” or 
some other fatal disaster should become the inevitable.

_ If on the contrary of this the bondholders had the 
right whenever interest
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was overdue and unpaid to claim 
any and every sum of money earned by the undertaking, 
that could be found by them, and acted according to such 
right, the consequence would be that the undertaking must 
cease to be a going concern, for a management of it would 
not under such circumstances be reasonably possible.

So
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If there were nothing more to be said, I should be of the Judgment, 
opinion that these bondholders are not entitled to the Ferguson, J. 
money in question by reason of their being such holders 

-even though there is overdue interest unpaid.
The case Sidney v. The Enniskillen, Ac. H. W. Co., 2 Ir.

R. (C. L.) 338 ; seems to me to have a very important 
bearing upon the question. There, money that had been 
tolls of the railway company became an acknowledged 
debt from another company under circumstances that I 
need not detail here. It was garnished by a creditor of 
the company. Debenture mortgagees of the tolls of the 
defendant, company moved to discharge the garnishee order.
There was some contention based on the ground that 
the order was absolute, but it was opened up by the 
Court, at all events, for the purposes it the motion. In 
the argument it was admitted that it had been open to the 
mortgage bondholders to have, had a receiver appointed, 
from which I assume that some iqlerest or principal 
overdue and unpaid.

The learned Judges, apparent^ gaining some of their 
light from English decisions, in deciding against the 
tention of the bondholders seem to emphasize the fact 
that nothing had been done by the bondholders by way of 
putting themselves in a position to realize upon their bonds, 
and the fact also that the moneys in question were not 
unpaid tolls. Fitzgerald, J., ja.t p. 347 said : “ If this sum 
of money sought to be attached had consisted of unpaid 
tolls, a nice question would /have arisen; but upon that it 
is unnecessary for us to express any opinion, for it appears 
by the admission of the Irish North Western Company, 
that this sum represents tolls actually received. It appears 
to me, therefore, that these debenture holders can, under 
the circumstances, establish no claim to it. It would have 
been impossible for them to have touched it in the hands 
of the Enniskillen, &c., Co., and, therefore, they have no 
grounds for coming here," &c. (This Enniskillen Co., 
were the company that issued the bonds).

Some of the other Judges take the same grounds and
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Jtfâgftent. liken the— _ case of the bondholders to that of the mortgagee

Ferguson, J. of lands seeking to obtain rents of the lands that had been 
paid over to the mortgagor before he the mortgagee had 
given any notice or done any act to obtain possession of 
the land. George, J., however, I think, grounded his 
judgment on the garnishee clauses of the Common Law 
Procedure Act.

and li 
bly oi 
be ret

Robe)

TheIn the present.case I incline to think that the money in 
the hands of the Bank was so there as to make the hank a 
debtor to the defendant company, but all the evidence on 
this subject is not here.

In the affidavit of Mr. Cross, the banker, he says : The 
account at which the money was is headed, “ St Cathar
ines and Niagara Central Railway Co., Traffic Account, 
Richard Wood, Secretary-Treasurer.” 
moneys were drawn from the account the checks 
similar to the one shown him, and that is not here. J 
do not know what it was like. He also says that at the time 
ot the opening of the account a copy of some resolution 

shown him. That also is not here, and I do not lçnow 
what it was.

Some of the affidavits show that this money belonged 
to the Michigan Central Railway Co., and that it 
intended to be paid them as soon as the accounts between 
the two railway companies could be adjusted. The use of 
the word “ belonged ” may however be taken I think to 

mean no more when taken in conjunction with some other 
parts of the evidence than that a part of it had been 
received to the use of that company, and that it 
Winded to pay to them this sum in liquidation of that and 
other demands. There is not here, I think, evidence enough 
'to show that this was not a debt owing from the bank to 
the defendant company, and if it was such a debt I see no 
good reason why the plaintiff should not have the benefit 
of the garnishee clauses of the Act. I refrain from de
ciding that it was or was not a debt from the bank to 
the defendant company, because I have not all the evidence.

I am of opinipu, however, that the bondholders had not
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fagee
been

and have not a right to this money, and I am very hum- Judgment, 
bly of the opinion that the judgment appealed from should Ferguson J 
be reversed. .had

in of
his

Robertson, J. :—

The 35th section of the Act incorporating the St. Catha
rines and Niagara Central Railway Company, 44 Vic. ch. 
73 (0.), declares that the directors of the company, after 
the sanction of the shareholders shall have been first 
obtained at any special or general meeting, called for that 
purpose, &c„ shall have the power to issue bonds for the 
purpose of raising money for prosecuting the said under
taking, and such bonds shall, without registration or 
formal conveyance, be taken and considered the first and 
preferential claims and charges upon the undertaking, and 
the real property of the company, including its rolling 
stock and equipments, then existing, and at any time 
thereafter acquired, and each holder of the said bonds 
shall be deemed to be a

iy m 
nk a 
e on

The 
har- 
unt, 
hen 
vere 
. I 
ime 
bion

mortgagee and incumbrancer pro 
rata with all the other holders thereof, upon the undertak
ing and property of the said company as aforesaid.

The plaintiffs are judgment creditors of the defendants 
the St. Catharines and Niagara Central Railway Company, 
to the amount of $1,063.73. The garnishees, the Canadian 
Bank of Commerce, have on deposit to the credit of the 
traffic account of the defendants $587.72 ; the claimants 

holders of the company’s bonds issued under and by 
authority of the above section of the defendants’ Act of 
Incorporation, and there are issued under that section, bonds 
to the amount of -£46,000 sterling : and the question is 
whether this sum on

e
Wged

was

3 of

are

igh
: to deposit in the bank can be attached 

to pay the plaintiff’s judgment in priority to the claim of 
the bondholders.

no
efit
de- The matter comes before this Court by way of appeal 

from the judgment of the learned Chancellor who allowed 
an appeal by the bondholders against an order made by 
the learned local Judge of the High Court at St. Catharines, 
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Judgment. directing an interpleader issue to be tried between the bond- 
Robertson, J. holders and the execution creditors as to whether the 

former are entitled to the said sum as against the said 
creditors.

The moneys in question are the earnings of the said 
road, and the question is whether these bondholders by 
virtue of these securities have a preferential claim upon 
them.

I have had the advantage of reading and considering my 
brother Fergilson’s judgment, and the cases referred to by 
him, and I hav^come to the same conclusion that he has 
arrived at. I cannot see how any ordinary creditor could 
enforce his claim if it were held that the bondholders had 
a right to step in and seize the daily earnings of the under
taking after they are deposited in the bank. The whole 
of the undertaking, including the rolling stock and all 
other loose property belonging to and used in the working 
of the railway, is charged with the payment of the bonds or 
debentures, but nothing more, as I understand it. If then 
these bonds or debentures are in default the only remedy 
open to the holders is the appointment of a receiver. The 
undertaking is still a going concern, and its earnings would 
then be applicable afterthe payment of all running expenses, 
&c., to the payment of interest and principal due on 
the bonds, &c. But so long as the undertaking is in the 
hands of the company and is being worked by them, the 
bondholders in my judgment are not in a position to claim 
against ordinary creditors payment to them of any money 
which may be due to the company in the hands of any of 
its debtors. I am therefore of opinion, with great deference, 
that the judgment appealed against should be reversed, and 
with costs.
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[CHANCERY DIVISION.] 

White v. Tomalin.
i said 
rs by 
upon

Contract—Statute of F'ravds—Extrinsic parol evidMce as to parties— 
Specific performance.

Although extrinsic parol evidence may be given to identify one of the 
} Pities, it cannot be given to supply information as to the person to 

whom an offer in a memorandum required to be in writing by the 
Statute of Frauds was made or for whom it was intended.

And where an offer signed by the defendant, to exchange a stock of 
goods for land did not in any way designate the person to whom it 

supposed to be made or for whom it was intended, and such 
m could not be ascertained without extrinsic parol evidence adding

Igmy 
to by 
ie has 
could 
•s had 
mder- 
whole 
id all 
rking 
ids or 
: then 
medy

person c

Held, not to be an agreement in writing within the statute 
the plaintiff to specific performance :—

Held, also, that an acceptance of the offer beneath the defendant’s 
signature, signed by the plaintiff’s assignor, did not cure the defect.

memorandum :—
so as to entitle

This was ap appeal from the judgment of Falcon- Statement. 
bridge, J.

The action was for the specific performance of an alleged 
agreement for the sale of goods (set out in the judgment of 
Ferguson, J.,) and was tried before Falconbridge, J., at 
the Toronto Assizes, on December 5th, 1889.

Wallace Nesbitt, for the plaintiff.
Laidlaw, Q. 0., for the defendant.

The
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band

February 11th, ^890. Falconbridge, J.

The alleged agreement purports to be a sale of a stock 
of groceries, &c., taking in payment therefor one hundred 
acres of land. The document does not 
chaser, and is therefore a mere 
addressed to any one, signed by the defendant.

The signature of McMahon, the assignor and alleged 
. agent of plaintiff, follows that of the defendant.

This would not appear to have been an execution of the 
paper by McMahon, (if his execution would validate the 
alleged memorandum,) for McMahon appends a formal

name any pur- 
offer in writing, not
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Judgment, acceptance or agreement to purchase the stock and convey 
Falconbridge, the land.
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Aytox 
2nd ed., 
v. Oldhi

I
.1 I am of the opinion that neither under the fourth nor 

the seventeenth sections of the Statute of Frauds is there 
sufficient memorandum or agreement in writing : Williams 
v. Jordan, 6 Ch. D. 517 ; Vandenbergh v. Spooner, L. R, 
1 Ex. 316.

a

-^ Other objections were urged against plaintiff’s right to 
specific perfolmance or damages.

Action dismissed with costs.

From this judgment the plaintiff appealed to the Divi
sional Court, and the appeal was * argued on February 
22nd, 1890, before Boyd, C., and Ferguson and Robert
son, JJ.

Aytoun-Finlay and Schofi, for the appeal. The agree
ment is sufficient within the statute. The offer 
handed to McMahon, and he accepted it before it 
withdrawn. Only reasonable certainty as to the parties 
and terms is required. In Cooke v. Oxley, 3 T. R. 653, the 
offer was to be kept open until a certain time, and the 
vendor was bound, but the vendee was not. Here the 
vendor was not bound unless he chose to leave the offer 
open,. In Williams v. Jordan, referred to by the trial 
Judge, the offer was not accepted. No one was mentioned 
as principal, and the agent did not accept. A proposal in 
writing accepted by parol is sufficient: Reuss v. Pichtley, 
L. R. 1 Ex. 342. An unconditional acceptance such as 
we have here is quite sufficient. If the names of both 
parties appear and they can be identified, the contract is 
sufficient: Sari v. BouŸdillon, 1 C. B. N.S. 188; Benjamin 
on Sales, 4th ed. 205 ; Warner v. Wellington, 3 Drew. 5$3. 
Vandenbergh v. Spooner, L. R. 1 Ex. 316, relied on by the 
trial Judge, was characterized as an extreme case by both 
Wills and Byles, JJ., in Newell v. Radford, L. R. 3 C. P. 52. 
Even if a variation is inserted, subsequent assent would vali
date the agreement : Stewart v. Eddowes, L. R. 9 C. P. 311.
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If an erroneous representation is made, it is not a ground for Argument, 
rescission unless it varies the whole contract : Kennedy v.
The Panama, &c., Co., L. R. 2 Q. B. 580. The plaintiff’s 
name might be supplied : Allan v. Bennet, 3 Taunt. 169. v

Bain, Q. C., and Beynon, Q. C., for the defendant. The 
memorandum is not sufficient within the statute. There was 
no contract with MdMahon, as he did not own the land, and 6 
so there was no mutuality. 'The fact that the plaintiff 
the owner, will not put her iJi any better position. There 
was no mutuality at the time the contract was made- 
Even if the plaintiff wished to adopt the bargain made by 
McMahon as her agent; she has not signed the acceptance.
The document does not shew who is vendor or who 
is vendee. The name of the vendee cannot be supplied 
by parol evidence. Parol evidence may be given to explain 
or construe a contract, but not for the purpose of making 
the contract. If the seller’s name should appear, so should 
the purchaser’s : Vanclenbergh v. Spooner, L. R. 1 Ex. 316- 
We also refer to McClung v. McCracken, 3 O. R. 506 ;
Jarrett v. Hunter, 34 Ch. D. 182.
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Aytoun-Finlay, in, reply, referred to Blackburn on Sales, 
2nd ed., p. 54 ; Benjamin on Sales, 4th ed., p. 192 ; Kennedy 
v. Oldham, 16 0. R. 433.

June 9,1890. Boyd, C. :—

The evidence leaves no doubt that there was a contract 
between the parties, but the Statute of Frauds having been 
pleaded, the question to be determined is whether the 
tract is manifested in conformity with the requirements of 
that statute.

It purports to be a contract of buying or selling 
in the way of exchange, of which the plaintiff seeks 
to take advantage, and enforce specifically as being 
tract made with or enforceable by her. The statute 
requires that such a contract shall be evidenced by 
sufficient memorandum in writing signed by the party 
to be charged.
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Judgment. The plaintiff sues as assignee of McMahon, and 
Boyd, 0. not have greater rights than he possessed. McMahon 

is not named or described or referred to specifically or 
indeed in any way in the writing, signed by the defen
dant, as the person to whom the offer was made. For it is 
to be noted that the memorandum sued on is not an

in the p 
tween tl 
the judg

' i

Fergus-

agreement, but nothing more than an offer or proposal of 
the defendant to transfer his stock, &c., for a certain piece 
of land. The plaintiff seeks to make out an agreement by 
adding to it at the bottom an acceptance in writing signed 
by McMahon. But the offer, originally vague and 
indefinite as to thè person intended, cannot be made cer
tain in this way : for any other person as well as Mc
Mahon coyld have, with as much reason, appended a similar 
acceptance. There is rib thing in the offer which enables 
McMahon or the plaintiff to incorporate this acceptance 
with the offer so as to authenticate the whole by the 
signature of the defendant.

It is evident from the frame of the offer that we cannot 
know to whom that offer was made, or for whom it was 
intended without parol evidence, and this not merely to 
explain, but to supplement the writing. Evidence may be 
given to identify one of the parties named or described in 
the memorandum of the bargain, but not to supply infor
mation in that regard.

I had occasion to explore somewhat this branch of the 
law in the cases of Wilmot v. Stalker, 2 0. R. 78 ; and 
Richard v. Stillwell, 8 0. R. 511, in which many authori
ties are collected. To these may be added Williams v. 
Jordan, 6 Ch. D. 517, which is very much in poiht, and 
was relied on by the Judge of first instance, and the impor
tant case in the Privy Council of Williams v. Byrnes, 1 
Moo. P.C. N. S. 154, in which is a dictum, hard to understand. 
See also Grafton v. Cumings, 99 (J. S. 100, which follows 
the same line of authorities.

Force of authority compels me to give effect to this 
objection, based on the insufficiency of the written evidence 
of the contract, but considering the dealings of the parties
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in the prosecution of the bargain which really existed be- Judgment, 
tween them, I favour withholding costs in this Court, though 
the judgment of the Court below is affirmed.

Ferquson, J. :—

The action is for specific performance of an alleged con
tract for the exchange of a certain store or stock of goods 
for a farm. Amongst other defences, % defendant says 
that the alleged contract is void by reason of ambiguity 
and uncertainty, and under the provisions of sections 4 
and 17 of the Statute of Frauds.

The trial took place before my brother Falconbridge, 
who directed a judgment to be entered, dismissing the 
action with costs

The paper signed by the defendant and relied on by the 
plaintiff is- as follows

I hereby agree to sell my stock of groceries, provisions, 
glassware, crockery, apples, and all other goods in connec
tion with my business in Brampton, including wagons 
sleigh, harness and hay, besides other goods in , cellar! 
storehouse, barn, (horse excepted), and agree to take in 
payment for said stock of goods, &c., &c., one hundred 
acres of land, being lot 5, concession 3, township St. Vincent, 
county Grey, at present occupied by one Richard White, 
being lot shown to me by Mr. W. White: possession of said 
land to be given on or before the first day of January, 1888, 
and possession of store and stock (excepting dwelling) to be 
had soon as papers in connection with transfer of land is 
completed, and all stock and goods sold from this date to 
be accounted for by me. Rent of store to be at the rate 
of two hundred dollars per year, payable monthly ; and 
further agree to pay the sum of $500, one half in three 
months from date and half in six months from date ; 
and further agree to pay a certain mortgage on said farm 
of two thousand five hundred dollars, bearing six and three- 
quarters per cent, interest. All arrears and interest on 
said mortgage to be paid up to date. Possession of dwel-
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Judgment. üng to be had soon as Mr. Tomalin can conveniently 
Ferguaon, J. arrange to move. A correct account of all goods from this 

hour to be kept and accounted for by me, and further 
agree to include in stock certain stock of groceries and 
other goods just bought by me in Toronto.
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“ Joseph Tomalin.
“ F. B. McMahon.

“ Brampton, 10th Nov., 1888, 4 o’c. p.m.”.
Sometime after the date of this document McMahon

signed upon the same paper what has been called an 
acceptance, in these words :

“ I hereby agree to purchase the above mentioned stock 
the terms aforesaid, and to convey the land intended to 

be taken in exchange.
on

“ F. B. McMahon.”

He also executed an assignment (which is endorsed on 
the same paper) of all his interest in the document to the 
plaintiff. This bears date the 10th November, 1888, but 
the evidence shews that the fact took place long after the 
day.

On the part of the defendant it was contended that 
where the question is, whether or not the memorandum is 
sufficient to satisfy the requirements of the statute, evi
dence of the surrounding facts and circumstances at the 
time of the signing of it is not admissible for the purpose 
of ascertaining the proper meaning to be given to the 
language employed. This contention was, I think, quite 
erroneous.
evidence of such facts and circumstances «an be given in 
evidence : Macdonald v. Longbottom, 1 Ell. & Ell. 977 ; 
the samcqfise in Error, ib. 987 ; Spicer v. Cooper, 1 Q. B. 
424 ; Newell v. Radford, L. E. 3 C. P. 52, in the last of 
which reference is made to the Vandenbergli v. Spooner,

ill

if The authorities are abundant to shew that

» fpj

L. R. 1 Ex. 316.
In Blackburn on Sales at p. 47, it is said that 

evidence is admissible to shew whatprecisely thé same 
the writing refers to, when it is a memorandum of a 

would be admissible tobargain within the statute, as
i
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:ntly
this

l'ther
and

explain it if it were a memorandum of a bargain not Judgment, 
within the statute ; but when it is ascertained to what the Ferguson, J. 
writing refers, the statute steps in, &c. The same subject 
is discussed somewhat in Benjamin on Sales, 4th ed., p. 198.

It is said (Blackburn on Sales, p. 47) that the gene
ral rule seems to be, that all facts are admissible which 
tend to shew the sense the words bear with reference to 
the surrounding circumstances, concerning which the words 
were used. But while this is so, 
received to vary or add to the memorandum.

The writing in the present case employs the word 
“ agree,” but is only an offer. It can be no more than an 
offer. This offer is not made to any one. It is not in any 
manner addressed to any one. It is signed by the defen
dant and by McMahon. The latter may have signed as 
a witness or otherwise. He is not named or mentioned in 
the memorandum, noi

parol evidence can be

itock 
ed to

s.”

d on 
) the 
, but

• does the memorandum specify any
thing or any act to be done by him. His name constitutes 
no part of the writing signed by the defendant. No parol 
evidence of intention can be given or received, and, so far 
as the writing has concern, it seems to me that any other 
person would have as high a right or as much authority to 
accept the offer of the defendant as McMahon.

that 
un is

i the 
rpose

The writing is, I think, not a fnemorandum that is 
sufficient as a memorandum of an “ agreement” under the 
provisions of the fourth section, or a note or memorandum 
ot a “ bargain” under the provisions of the seventeenth 
section of the statute. It is said that the fourth section is 
construed more rigorously than is the seventeenth section, 
but, in either case] it is settled, I think, that it is indis
pensable that the memorandum should show, not only who 
is the person to be charged, but also who is the party in 
whose favour he is charged. The name of the party to be 
charged is required by the statute to be signed so that 
there can be

the
quite 
that 

m in 
977;

that

of a 
e to

no question as to the necessity of his name 
in the writing 'but it is said that the authorities have 
equally established that the name or a sufficient descrip
tion of the other party is indispensable, because without 
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Judgment, it no contract is shewn, inasmuch as a stipulation or 
Ferguson^ J. promise by A. does not bind him save to the person to 

whom the promise was made, and until that person’s name 
is shewn it is impossible to say that the writing contains 
a memorandum of the bargain : Benjamin, pp. 202 and 203.

In Williams v. Lake, 2 Ell. & Ell. 349, the memorandum 
held insufficient under the 4th section, because the 
of the person for whom the document was intended
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name
did not in any way appear upon the face of it, so that it 
did not contain the names of both the parties to the con
tract.

In Williams v. Byrnes, 1 Moo. P. C. N. S. at 195, 
196, it is said “The words require a written note of a 
bargain or contract * * . This language cannot he '
satisfied unless the existence of a bargain or contract . 
appear evidenced in writing, and a bargain or contract 
cannot so appear unless the parties to it are specified, 
either nominally or by description, or reference.” There is 

in that case occurring at p. 198, that I amone passage
willing to say that I cannot understand or reconcile with 
other parts of the judgment.

In the case Rossiter v. Miller, 3 App. Cas. at p. 1147, Lord 
O’Hagan says, “ The parties to a contract in writindmust, 
no doubt, be specified,but it is not necessary that they should 
be specified by name." And in the same case, Lord Black
burn, at p. 1153, says : “ And though the construction by 
which it is held that there can be no memorandum of the 
agreement unless the writing shews who the parties are, is 

inveterate,it is not necessary that they should be named. 
It is enough if the parties are sufficiently described to,fix who 
they are without receiving any evidence of that character 
which Sir James Wigram in his Treatise calls evidence 
‘to prove intention as an independent fact. The judg-

Williums v.
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I cor 
opinion 
the met

Robi

ment of Sir George Jessel, M.R., in the 
Jordan, 6 Ch. D.. at p. 520, referring to and following 
Warner v. Willing ton, 3 Drew. 523, is to the same effect. 
There the letter containing the offer was addressed “ Sir,”
but the learned Judge was unable to ascertain who was 
meant by the word " Sir.”

:
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There are other authorities that might be referred to Judgment, 

showing the same thing, but it does not appear to me to¥~ j 
be necessary further to pursue the matter here.

In the present case, the offer signed by the defendant 
does not name, or in any way, designate the person to 
whom the offer is supposed to be made, and such person 
cannot be ascertained without introducing extrinsic parol 
evidence, adding to the memorandum, whicli cannot he done 
In this respect the case seems to me clearly different from 
the case Richard v. Stillwell, 8 O. R. 511, in which the parol 
evidence received was simply, as it appears to me, in the 
nature of evidence shewing the contents of a lost docu
ment. The envelope on which the name and address of the 
“other party" had been written by the sender was lost.
As said in the judgment, if the letter sealed up had been 
carried into Court the letter and envelope would be con
sidered as one paper, the paper that had been sent to and 
received by the « other party.” And further, suppose the 
old method of sending letters had been adopted, the super
scription containing the name and address of the " other 
party ” would have been actually upon the same paper as 
the offer, and could not have been lost unless the offer itself 
had been lost, and if all had been lost parol evidence show
ing the contents of the lost document could surely have 
been given, and it cannot make any difference that only 
part was lost.
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The supposed acceptance by McMahon, as I have already 
said, does not in my opinion help the case. The offer does 
not show that it was made to him, and there is no further 
or subsequent writing signed by the defendant.

At the time of the making of the supposed assignment 
to the defendant McMahon had not, ! think, anything, or 
any right (in the face of a plea setting up the statute) to 
assign, and if so this cannot help the plaintiff.

I concur in the judgment of the Chancellor, being of th _ 
opinion, for the reasons that I have endeavored to state, that 
thememorandum relied on by the plaintiff isfatally defective.

Robertson, J., concurred.

e

G. A. B.
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Briggs v. Semmens et al.

m|ii Way—'Easement-—Severance of tenement by devise—Reasonable enjoyment 
of parts devised—Necessary rights oj way.

the severance of a tenement by devise into separate parts, not only 
rights of way of strict necessity pass, but also rights of way necessary 

for the reasonable enjoyment of the parts devised, and which had been 
p to the time of the devise used by the owner of the entirety 
efit of such parts.

and were u 
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r ■
This was an action brought to try the right claimed by 

the defendant McDonough to use a certain way and to 
remove as a cloud upon the plaintiff's title a grant by the 
defendants Sarah and A. W. Semmens to McDonough, of 
the way in question, and was heard before Street, J., 
at Hamilton, without a jury, on the 9th October, 1889. 

The facts are fully set out in the judgment of Street, J.

Statement.

Him ::t| |
If:'
jj I '
iff:libi|| IB ;;,!!! Lynch-Staunton and 0}Heir, for the plaintiff.

Teetzel, for the defendants Sarah and A. W. Semmens.
J. W. Nesbitt and Martin Malone, for the defendant 

McDonough.

i î
<
■ I111 11

October 12, 1889. Street, J.

The accompanying sketch shews the position of the 
property.
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At the trial I disposed of certain questions of fact and 
Street, j. law which were in dispute, and it is now not necessary 

that I should refer to them, save in so far as they bear 
upon the decision of the remaining questions.

Hannah Bell died in the year 1885, being owner in fee 
of lots 139 and 144, at the corner of Augusta and Catharine 
streets in the city of Hamilton. She lived for many 
years before and down to about the time of her death in 
the house on lot 144 marked dwelling-house A.; her son- 
in-law, Charles Barlow, had for several years occupied the 
easterly part of lot 139, at the corner of thfe two streets 
above mentioned, and had fenced in the part occupied by 
him (surrounded by dark lines upon the sketch) having a 
frontage of 63 feet on Catharine street and 66 feet oq 
Augusta street ; the whole frontage of lot 139 upon 
Catharine street is 66 feet. The remaining three feet of 
the Catharine street frontage, and the nine feet of lot 144 
adjoining it on the south, were left as an alley or lane with 
a gate upon Catharine street, widening out at the west end 
so as to afford access to the rear part of the parcel, of land 
nowvowned by the defendant ; a gate opened from the 
west Wd gjLthjs lane into the defendant’s land. The pro
perty now owned by the defendant was constantly occupied 
during Mrs. Belief lifetime by tenants to whom she from 
time to time let it, and to whom she always gave the right 
when letting the premises to them of using the lane for 
the purpose of taking in their coal and wood, and they all 
did in fact use this lane for that purpose. The dwelling- 
house now owned by the defendant was bounded on the 
east by the land occupied by Barlow ; there was a vacant 
space to the west of it between it and the dwelling-house 
C. of between nine and ten feet in width, all but about 
two and a half feet of which belonged to the parcel of 
land let with that dwelling house ; a gate opened from 

* this upon Augusta street, and the plaintiff endeavoured to 
shew that a lane or roadway had been left between the 
two houses to be used by the tenants of those two houses 
jointly. I found upon the evidence however that this
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roadway always belonged exclusively to the tenants of Judgment, 
the house C., although with their permission the tenant of 
the other house had now and then made use of it. No 
gateway for waggons led from the defendant’s land to the 
land let with house C., but a small gateway existed through 
which the tenant under Mrs, Bell of the defendant’s land 
passed in order to draw water from a well sunk near the 
corner of house C., which was used for supplying water to 
both houses.

In 1885 Mrs. Bell died, and by her will she made the 
following provisions :

‘'Sixth. I give and devise and direct that the easterly 
63 feet of lot 139, on the south-west corner of Catharine 
and Augusta streets shall go to and belong to my daughter 
Jane Barlow ; and I give and devise and direct that the 
41 feet of said lot 139 immediately adjoining the said 63 
feet shall go to and belong to iny daughter Sarah Sennnens ; 
and I give and devise and direct that the remainder of 
said lot 139, containing 36 feet, more or less, of the west
erly part thereof, shall go to and belong to my daughter 
Mary Ann Hilmer.

“ Seventh. 1 give and devise and direct that the part of 
lot 144 now occupied by me, situate on the west side of 
Catharine street, * * shall go to and belong to my son
John Bell.1’

md
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On 28th April, 1886, Sarah Semmens and her husband 
conveyed to the defendant McDonough the 41 feet of land 
devised by the will to Sarah Semmens, adding to the 
description of the land granted the words : “ Together with 
the right of way over and across a certain roadway run- 
ning from Catharine street into the rear portion of said 
premises;” and also granting the alleged Augusta street 
roadway. The insertion of the latter roadway was, how
ever, satisfactorily accounted for.

On 25th April, 1889, Jane Barlow and her husband 
conveyed to the plaintiff the easterly 66 feet of lot 139, 
“ Together with such right to use the alley to the south of 

/ the lands hereby conveyed as the said parties of the first 
I part are now entitled tq.”
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Judgment, The defendant McDonough having insisted upon ' his 
Street, J. right to use the alley from Catharine street to the rear of 

his land, this action was brought w> try the right.
It will be seen from the description of the lands devised 

in the will, that the devise to Jane Barlow covers the whole

Chai 
en tit 
the 1 
B. pi

in th 
ment 
that 
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J'™

prese 
a wil 
othei

j
easterly 63 feet of lot 139, and includes in that description 
the portion of the lane-leading from'Catharine street, which 
gives access to the gate opening from, it into the defend
ant’s land. The land devised to Jane B, 
subject in terms to any right of way, nd 
way over this lane devised in terms to Sarah Semmens. 
The question must, therefore, be whether the circumstances 
are such as to require the will to be construed as devising 
to Sarah Semmens by implication the right of way which 
her grantee, McDonough, claims over the lands devised to. 
Jane' Barlow.

I think that the question here is governed by the de
cision in Pearson v. Spencer, 3 B. & S. 761. That case, 
decided in 1863, has been sometimes referred to as having 
bpen decided upon the ground that the way there in 
question was a way of necessity, but the judgment does 
not so put it. The testator in that case owned a farm ; 
certain fields of this farm, called B., he had let to a tenant, 
and the remainder he retained for himself ; the portion 
B. was surrounded by the lands of other persons except 
where it adjoined the land retained by the testator. The 
road used by the ten&nt of B. led from the highway through 
the land retained by the testatoT until it reached a fence 
bounding B. ; it followed this fence on the testator’s side 
of it for some distance, then re-entered the testator’s land, 
and after passing through it, finally ended in the farm 
yard of B. The testator devised. to one son the fields 
called B. and to another son the fields which he had 
retained in his own possession, making no reference to 
roads. The latter devisee admitted his brother’s right to 
the road until it reached the fence hounding his land, but 
contended that from that point his brother should make a 
road through his own land B., and this was the whole
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' h is 
ir of

question between them. It was held in the Excheq 
Chamber that the devisee of B. portion of the farm 
entitled to use the road in the same position as it was in 
the testator’s lifetime ; Erie, C. J., saying of the devise of 
B. portion: “It falls under that class of implied grants 
where there is no

Judgment. 

Street, J.
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necessity for the right imed, but
where the tenement is so constructed as that^parts of it 
involve a necessary dependence, in order to its enjoyment 
in the state it is in when devised, upon the adjoining tene
ment. There are rights which are implied, and we think 
that the farm devised to the party under whom the 
defendant claims could not be enjoyed without depend 
on the plaintiff s land of a right of way over it in the cus
tomary manner.”

^ That case cannot, I think, be distinguished from the 
present, for, like the present case, it involved rights under 
a will containing none of those general words which in 
other cases have assisted in the construction of the devise.

Polden v. Bastard, L. R. 1 Q. B. 156, was decided in the
__ Exchequer Chamber in 1865, two years after Pearson v.

Spencer, and the judgment of the Court there was also 
delivered by Erie, C. J. It was a case also between two 
devisees who took adjoining properties under the 
will, the defendant, the devisee of one of the properties, 
claiming a right which had been exercised during the life
time of the testator by the tenants of it, to take water from 

well upon the other property. The will contained 
general words, and the right was held not to exist, upon the 
ground that the right to go to a well and take water is 
neither a continuous easement nor an easement of necessity. 
No reference is made to Pearson v. Spencer, and I think 
it is plain that in speaking of an easement of necessity 
Erie, C. J., does not mean a way of necessity in the strict 
sense of the term, but an easement necessary in order to 
enjoyment of the property devised in the state it is in when 
devised ; and he again asserts the opinion that such 
ments upon a severance of tenement will pass by implica
tion of law without words of grant.
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In Thomas v. Owen, 20 Q. B. D. at p. 231, the principle 
Street, J. is reasserted thàt Such an implication may arise in the

of a formed road made over an alleged servient tene
ment to and for the apparent use of the dominant tenement. 
To the same effect is the language of Lord Campbell in 
Ewart v. Cochrane, 4 'Macq. at p. 122, and that of Kay, 
J., in Brown v. Alabaster, 37 Ch. D. at p. 507.

In Harris v. Smith, 40 U. C. R. 33, a question of the 
same character came up on a demurrer. What was reallj’ 

zdecided in that case was that the right of waytclaimed by 
the defendant was not so described in the pleadings as to

THE ONTARIO REPORTS. XIX.]
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bring it within any of the classes of easenuftits which had 
been held to pass by implication without words apt for the
purpose. Construing the term “ easement of necessity ” 
in the same manner as that in which it was used by 

•Erie, C. J., in Pearson v. Spencer ancKJ 
tard, there appears to be nothing in th 
pressed by the members of the Court of 
Hams v. Smith inconsistent with the English Ases to 
which I have referred. 1

In order to define the particular class to which the pre
sent case belongs and to distinguish the decisions which I 
think apply to it, from the numerous ones upon^he stNj 
branch of law which do not apply to it, I recapitulate he 
its characteristics. i

Both parties claim under the same instrument, that 
instrument being a will ; there are ho general worijs used 
from which any intention to pass rights or easements can 
be gathered ; the easement claimed is a right of way hav
ing a gate at each end ; it is not a way of necessity in the 
strict sense of the term, but the tenement of the defendant, 
with which it has been for many years used, is so con
structed as that parts of it involve a necessary dependence, 
in order to the enjoyment of the tenement in the state it 
was in when devised, upon the adjoining tenement of the 
plaintiff for the right of way claimed.

I am ot opinion, therefore, that under the devise to Sarah 
Semmens in the present case there passed by implication
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to her b right to use the lane leading to her land from .Tudgment. 
Catharine street, because the use of that lane 
sary in order that she might enjoy the land devised to her 
in the state in which it was at the time of the devise.
This right passed with her conveyance of the land to the 
defendant, and the defendant is .entitled to assert it. I 
have not overlooked the fact that the will gives to Sarah 
Semmens three feet of the land which is fenced in with 
the land devised to Jane Barlow and a portion of her shed.

Had a portion been taken away by the testatrix from 
Jane Barlow’s lot and given to Sarah Semmens, sufficient 
to make A new lane, it is possible that a question might 
have arisen as to whether it had not been intended that 
this should be given for the purpose of a new and indepen
dent road ; but the strip given, being only three fget in 
width, cannot give any assistance to sytli a concertino

The action must, therefore, be (fisrifissed with costs.
The owner of dwelling-house A. on thSsouth side of the 

lane in question, not having been ruade a party to the 
action, will still be at liberty to "contest the defendant's 
right to use it if so advised, and this judgment will not 
preclude himJ’rom so doing.

The plaintiff appealed to the Divisional Court from this 
judgment. A

The appeal wasjargued before Armour, C. J., and Far- 
conbridge, J., on u\e 6th February, 1890.

Muss, Q. C., and Lyncli-Staunton, for the plaintiff. The 
plaintiff proved-a possessory title before the death of Mrs 
Bell to the easterly portion of lot 139, with a frontage 
Catharine street of 66 feet. The fact of Mrs. Bell 
having put Charles Barlow in possession of the 
feet, as proved, and the other evidence admitting his 
ownership, established an admission of title in Barlow by 
Mrs. Bell, and established a conventional line between.
Barlow and Hannah Bell at the northerly limit iif lot 139.
The evidence did not disclose any necessity for qn implied 
right of way over the way in question, and even if it
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Argument, should be held that the plaintiffs only title is under the 
will of Mrs. Bell, there can be no right of way, as claimed, 
implied from the terms of the will. If there is any implied 
grant of a quasi casement or way of necessity arising from 
the devise of the forty-one feet to Mrs. Semmens, it would 
be over the alley-way between the lands devised to Mrs. 
Semmens and Mrs. Hilmer. There is no evidence th^t-Z 
the proper enjoyment of the lands of the defendant / 
McDonough ià so necessarily dependent upon the use of \ 
the alley as to support the judgment.

They referred to Findley v. Pedan, 26 C. P. 483 ; Pearson 
v. Speyicer, l B. &£ S. 571: 3 B. & S. 761 ; Harris v. Smith,
40 U. C. R. 33 ; Brett v. Clowser, 5 C. P. D. 376 ; Langley 
v. Hammond, L. R. 3 Ex. 161 ; Polden v. Bastard, L. R. 1 
Q. B. 156 ; Maughan v. Gasci, 5 O. R. 518; Young v. 
Wilson, 21 Gr. 144, 611 ; Shepherdson v. McCullough, 46 
U. C. R. 573 ; Watts v. Kelson, L. R. 6 Ch. 166.

J. W. Nesbitt, Q.C., (with him Martin Malone), for the 
defendant McDonough, contra, referred to Brown v. 
Alabaster, 37 Ch. D. 490.

McBrayne, for the defendants Sarah and A. W. Sennnene.

X'l*,]THE ONTARIO REPORTS.
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1 June 27, 1890. The judgment of the Court was de
livered by

Armour, C. J.

Ill
■i

IS The judgment of my brother Street is, in my opinion, 
right and ought to be affirmed.

It was contended that Barlow had acquired a title 
by possession to the three feet claimed as part of the 
right of way and in dispute as part of the right of 
way in this action, but this contention is untenable, 
for he fenced it out into the alley- 
of it, Mrs. Bell, always occupied and used it as much 
as he did, and consequently her title to it was not 
extinguished.

It was also contended that, by agreement with Mrs,

' 111i

\i , and the owner
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Bell, Barlow hail become the equitable owner of the Judgment, 

land devised to his wife by Mrs. Bell, nnd was entitlocl Ar~0 , 
to a conveyance thereof from Mrs. Bell, but this was 
uotestaMished in my opinion by the évidence, and no 
■rarcSso^s made by the pleadings, arid it cannot be 

done now. \
The question therefore is whether the devise by the 

will of Mrs, Bell to Sarah Seminens of the forty-one 
feet carried with it by implication the right of way in 

-^---question ; and this involves a question of fact as well as 
3 ST law; the question of fact being, was this right of 

way necessary to the reasonable enjoyment of the land 
devised to Mrs. Sommons ; and the question of law being, 
if such, did it pass by implication under the devise.

The evidence plainly shews that this right of way 

necessary to the reasonable enjoyment of the land 
devised to Mrs. Semmens, and the learned Judge has so 
found, and I adopt and concur in his statement of facts 
sot forth in his Kidgment, and find them to be entirely 
supported by the evidence.

Being such, did this right of way pass by implication 
to Mrs. Semmens under the devise to her of the forty- 
one feet ? I am of opinion that it did, and that up* 
the severance of a tenement by devise into separate parts, 
such as was eHec(j^hy the will of Mrs. Bell, not only 
do rights of way of strict necessity pass, but also rights 
of way necessary for the reasonable enjoyment of the 
parts devised, and which had been and were up to the 
time of the devise used by the 
for the benefit of sucli parts.

“ BJ tlle grant of a ground, is granted a way to it ; i. e, 
all usual ways ; and unless there be an usual way', then a 

way of necessity will pass Sheppard's Touchstone, 89.
I say nothing of what is a way^of necessity,” said 

Mansfield, C. J., “ I know not how it has been expounded, 
but it would not be a great ^tretch to call that a necessary 

way, without which the mist convenient and reasonable 
mode of enjoying the premises could not be had Moms 

v. Edgington, Jf Taunt, at p. 31.

of the entiretyowner

BS
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In Barlow v. Rhodes, 3 Tyr. 280, Bayley, B., said, at p. 287, 
Armour, C. J. that “ the way ” there in dispute, “ was not essential to the 

enjoyment of the defendant’s premises, and therefore 
could not pass to him without apt words.”

In Hinchliffe v Kinn oui, 5 Bing. N. 0.1, the Court 
held that under the description contained in the lease the 
coal shoot and the several pipes passed to the lessee as a 
constituent part of the messuage or dwelling-house itself, 
and as there was oyer an adjoining tenement of the lessor 
a passage by which this coal shoot and the pipes could, 
be approached, and the jury found that the passing and 
repassing over this passage was not merely convenient 
but necessary for the use of the coal shoot and of the 
pipes and of the repairing and amending the same and the 
side or wall of the house, the Court held that the right of 
passing and repassing to and from this coal shoot and pipes 
passed to the lessees as incidental to the enjoyment of that 
whi^i 
demihe.

Ip Pheysey v. Vicary, 16 M. & W. 484, no judgment was 
grVen, but in the course of the argument Parke, B., said : 
“ Is the way contended for by the plaintiffs to be con
strued as of absolute necessity for access to property in

THE ONTARIO REPORTS. XIX.
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its strict sense, as in the older cases, or as necessary to the 
convenient enjoyment of his dwelling-house, with reference
to its condition at the time the testator had the user of it, 
as put in Morris v. Edgington, by Sir James Mansfield, 
who says, * It would not be a great stretch to call that a 
necessary way, without which the most convenient and 
reasonable mode of enjoying the premises could not be had. 
One or other of the ways there in question was essential 
to the use of the house, and the Court ruled that the most 
convenient of them was that way of necessity to which the 
party was entitled. That decision is confirmed in Barlow 
v. Rhodes, which shews that the way asserted in Morris 
v. Edgington might be so claimed as a way of necessity.” 
And Alderson, B., said. “ Had this been not a dwelling 
house, but a field used for tillage, the way which would

h

r
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pass must be such as would enable the owner to use the Judgment.
Thus'! T0' P0S8‘ble, "'7' e'9- to get waggons, 4c. in. Arm^Tc.j. ■ 
lhus, in this Case of a dwelling-house, must not the way be

such as would enable him to get conveniently to every 
part of it ?" • • " There may be a question whether, 
instead of ordering the entry of a verdict for the defendant, 
or of a non-suit, according to the leave given at the trial, we 
should grant a new trial, to try whether the way claimed 
was necessary to the convenient occupation of ‘the plain
tiff’s house.”

In Olave v.
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Harding, 27 L. J. Excli. 286, Pollock, C.B. 
said : " It cannot be denied that if, . - -- - man builds a house,
andthere is actually a way used, or obviously and manifestly 
intended to be used, by the occupiers of the house, the mere 
lease of the house would carry with it the right to use the 
way, as forming part of its construction. * * My
learned brethren undoubtedly do not entertain quite the 
same view on that subject, as to the mode of acquiring 
a right of way under such circumstances.” And Bram- 
well, B. said, " With regard to the right of way, I desire 
to say, that although, if in my opinion it was necessary 
to resort to the ground taken by the Lord Chief Ba 
I should agree with him upon it, the ground of my 
decision is different; and it is this: the plaintiff’s title 
was derived from the lease, and unless the lease granted 
the right of way it did not exist. It did not grant 
the right in terms, and the only way in which it could grant 
it was, that the condition of the premises at the time when 
the lease was granted shewed that it was intended that the 
right of way should be exercised
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, upon the principle of
law I have adverted to, that by the devolution of the tene
ments originally held in one ownership, a right of way 
to a particular door or gate would, as an apparent and con- 
tmuous easement, pass to the owners and occupiers of both 
of them. But I think that the way in question was not 

continuous and apparent easement within that principle 
of law ; and, therefore, I arrive at the conclusion that there 
was no evidence of the right of way alleged in this

a

case.

X



XIX.][vol.THE ONTARIO REPORTS.534
road 
fenct 
his c 
plain 
Thej 
the r

Judgment. J found my opinion upon the condition of the premises at 
Armour, C.J. the time the lease was granted, there being then only exca

vations for foundations, with openings which were wholly 
of an uncertain character, and would have been equally 
appropriate for a door, a window, or any other of the pur
poses to which such an opening might possibly te applied.

' The plaintiff’s claim to the Tight of way depending upon
the lease, and the position of the premises at the time it 
was granted, no question of intention can enter wnto the 
decision. The right is not granted in terms, nor by impli
cation, as a continuous and apparent easement ; therefore 
it was not granted at all, and there was no evidence of it.”

In Worthington v. Ginwon, 2 El{& El. 618, Wightmim, 

J., said: “The principle of that case (Pyer Vy Carter, 1 H. 
& N. 016) would have been applicable to the present, had 
there been any proof that the way now in dispute was a 
way of necessity. But such proof is wholly wanting.” 
And Crompton, J., said : “ It is said that this way passed, 
as being an apparent and continuous easement. There , 
may be a class of easements of that kind, such as the use 
of drains or sewers, the right to which must pass, when 
the property is severed, as part of the necessary enjoy
ment of the severed property. But this way is not such 
an easement.”

ïç Pearson v. Spencer, 1 B. & S. 571, the Court said :
“ We do not think that, on a severance of two tenements, 
any right to use ways, which during the unity of posses
sion have been used and enjoyed in fact, passes to the 

of the dissevered tenement, unless there be some-
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thing in the conveyance to shew an intention to create the 
right to use these ways de novo. We agree with what is 
said in IForthington v. Ginison, that in this respect there 
is a distinction between continuous easements, such as 
drains, &c., and discontinuous easements, such as a right 
of way.”

The plaintiff in that case 
had a right to use the road until it came to Cod Bridge, 
but contended that when he reached that point where the

conceded that the defendant
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only separated from the defendant’s farm by a Judgment, 
fence, the defendant ought to pass through the fence into Arm^Tc.J 
h s own field, and after that,(to adopt the language of the 
plaintiff as a witness, the defendant was to “ road himself'
Hie jury found that the Fold Way, which was the name of 
the road after it passed Cod Bridge, was a convenient way, 
but that it was not a necessary way ; meaning that the 
defendant could occupy his farm without using the road 
further than Cod Bridge.

The Court held that the defendant 
Fold Way, because he was entitled to 
and that the ground on which 
created was that

es at 
;xca- 
liolly 
dally 
pur- 
died, 
upon 
ne it 
) the 
npli-

it.”
man,
l.H.

, had- 
vas a 
ling,"

rhere , 
8 use 
when 
njoy- 
such

was entitled to the
way of necessity, ^ 

way of necessity
a convenient way was impliedly granted 

as a necessary incident, and the Fold Way was such con
venient way. The Court of Exchequer Chamber, 3 
B. & S. 761, did not agree with this decision, although 
it affirmed the judgment. In delivering the judgment 
of that Court Erie, C. J„ said: “We have been much 
struck with the argument of Mr. Hellish, in which he 
contended that, if this right of way were taken as a ricffit 
of way of necessity simply, the way claimed by the defen
dant could not be maintained ; because we arc inclined to 
concur with him that

a

way of necessity, strictly so called, 
ends With the necessity for it, and the direction in which ’ 
the plaintiff says the way ought to go would so end. But 
we sustain the judgment of the Court below

a

isses- 
) the 
iome- 
,e the 
liât is 
there 
:h as 
right

.. . „ on the con
struction and effect of James Pearson’s will taken in 
connection with the mode in which the premises 

.enjoyed at the time of the will. The testator had a unity 
oi possession of all this property; he intended to create two 
distinct farms with two distinct dwelling-houses, and to 
leave one to the plaintiff and the other to the party under 
whom the defendant claims. The way claimed by the 
defendant was the sole approach that was at that time 
used for the house and farm devised to him. 
devue of the farm contained, under the circumsta 
devise of

Then the 
—nces, a

a way to it, and we think the way in question 
passed with that devise. It falls under that class of 
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necessity for the rightJudgment, implied grants where there is 
ArmourTc-J. claimed, but where the tenement is so constructed as that 

parts of it involve a necessary dependence, in order to its 
enjoyment in the state it is in wlfen devise!, upon the 
adjoining tenement. There are rights which are implied, 

and we think that the farm devised to the party under 
whom the defendant claims could not lie enjoyed without 
dependence on the plaintiff's land of a right of way 

it in the customary manner.”
In Ewart v. Cochrane, 4 Macq. 117, the Chancellor, Lord 

Campbell, said : “ I consider the law of Scotland as well as 
the law of England to be, that when two properties are 

/ X. possessed by the same owner, and there has been a sever- 
made of part from the other, anything which 

used, and was necessary for the comfortable enjoyment of 
that part of the property which is granted, shall be 
sidered to follow from the grant, if there are the usual 

I do not know whether the
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words in the conveyance, 
usual words are essentially necessary; but where there are 
the usual words I cannot doubt that that is the law. In 

the case of Pyer v. Carter, that is laid down as the law of 
England, which will apply to any drain or any other ease-tf, 
ment which is necessary for the enjoyment of the property.
♦ * * Then as the subjects of the grant were then
possessed, the tanyard along with this gutter to the hole 

necessary for the reasonable 

enjoyment of the property. When I say it was necessary,
I do not mean that it was so essentially necessary that the 

value whatever without this
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property could have no 
easement, but I mean that it was necessary for the con
venient and comfortable enjoyment as it existed before 

the time of the grant. Then
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being so, it seems 
r.nnvevance.” And
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Lord Chelmsford said : " I agree with him (the Lord Chan

cellor) also in thinking that the right of the pursuers can- 
nit be placed either upon the natural right or upon the ret 
ipsi et fadi, but that it must arise from an implied grant; 
and the implication of grant must result from the evidence
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right in the case shewing the use and enjoyment of this drain is Judgment, 

necessary to the enjoyment of the tanyard * * The Arn^Tc.J. 
question arises whether by the conveyance to Dry nan in 
1819 he did not impliedly convey to him that drain, the 

and enjoyment of which, by the act of the parties 
themselves, had been shewn to be necessary to the enjoy
ment of the tanyard. I can come to no other conclusion 

essential to the enjoyment of the tanyard 
and therefore that we must imply a grant to Drynan when 
the tanyard was conveyed to him in 1819.”

In Polden v. Bastard, L. R. 1 Q. B. 156, Erie, 0. J., in 
giving the judgment of the Exchequer Chamber said:
“ There is a distinction between easements, such as a right 
of way or easements used from time to time, and easements 
of necessity or continuous easements. The cases recognize 
this distinction, and it is clear law that, upon a severance 
of tenements, easements used
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V

of necessity, or in their 
nature continuous, will pass by implication of law without 
any words of grant ; but with regard to easements which
are used from time to time only, they do not pass, unless^ 
the owner, by appropriate language, shews an intentioA 
that they should pass.” •*f

I do not understand that the Chief Justice intended by 
this language to decide that no right of way would pass 
by implication of law without any words of grant, for he 
had already decided the contrary in Pearson v. Spencer 
with respect to the right of way there in dispute.

In Watts v. Kelson, L. B. 6 Ch. 166,'Hellish, L. J., said 
at p. 172 : " I am not satisfied that if 
paved road over one of his fields to his house, solely wifh 
a view to the convenient occupation of the house, a right 
to use tha^road would not pass if he sold the house 
separately fi

See also the\judgment of Bramwell, B„ in Langley v. 
Hammond, L. RNJ Each. 161 ; and of Lush, J„ in Kay v. 
Oxley, L. B. 10 Q.'B. 360 ; Barkshire v. Orubb, 18 Ch. 
D. 616 ; and Thomas v. Own, 20 Q. B. D. 225.

In Bayley v. Great Western R. W. Co., 26 Ch. D. 434,

a man construct a

the field.”
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XJudgment. Bowen, L. J., said : “ In considering this conveyance in 
. Armour, C.J. reference to rights like rights of way, and I put aside 

apparent easeipents for the moment, the cases fall into two 
classes—first of all,cases where rights .of way arise by simple 
implication, and, secondly, where they arise owing to the 
express words of the conveyance. In the first class of 
cases, namely, cases of implication, it may be assumed, for 
the.moment, that there are no words which indicate ,an 
indention1 of the grantor about the right of way, btit we 
are left to gather it from the fact that he has ma<Je a grant 
of premises to which this right of way is, orXs supposed 
to be, annexer The rule about rights of va&y which arise 
from implication is simply this, that on a,-Severance of two 
properties, anything like a right of way, or any other ease
ment which, is used, and which is reasonably necessary 
for the reasonable and comfortable use of the part granted, 
is intended to be granted too. The principle is that the 
grantor is assumed to have intended that his grant shall 
jie effectual. When two properties are severed the parties 

« to the severance, both the man who gives and the man who 
takes, intend that such reasonable incidents shall go 
with the thing granted as to enable the person who takes 
it to enjoy it in a proper and substantial way. Thispar- 
ticular case is not a case of' a way of necessity, though I do 
not say there might not be ways which would pass by 
implication as ways of necessity, even if they were only 
reasonably necessary and not physically necessary.”

See also the judgment of Chitty, J., in the same case.
The decision in Polden v. Bastard is, moreover, modi-
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fied and controlled by the subsequent decision of the Court 
of Appeal in Wheeldon v. fturrdws, 12 Ch. D. 31, in 
which Thesiger, L.J., in delivering Ithe judgment oi the 

Court, said : “We have had a considerable number of cases 
cited to us, and out of them I think that tw.Q4>ropositions 
may be stated as what I may call the general rules govern
ing cases of this kind. The first of these rules is, that on 
the grunt by the owner of a tenement of part of that tene
ment as it is then used and enjoyed, there will pass to the
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IL. XIX.] BRIOOS V. SEMMENS. 539Zin grantee all those continuous and apparent easements (by 
which, of course,I mean quasi easements) or, in other word», 
all those easements which are necessary to the reasonable 
enjoyment of the property granted, and which have been 
and are at the time of the grant used by the owners of the 
entirety for the benefit of the part granted. The second 
proposition's that, if the grantor intends to reserve any 
right over the tenement granted, it is his duty to reserve 
it expressly in the grant.” After referring to and discuss
ing several cases, he further said : “ These cases in

Judgment. 

Armour, C. J.
ie
ro
»le
lie
of
or

nt
no way

support the proposition for which the appellant in this 
case contends; but, on the

id

contrary, support the propositions 
that m the case of a grant you may imply a grant of such 
continuous and apparent easements or such easements as 
al-e necessary to the reasonable enjoyment of the property 
conveyed, and have in fact been enjoyed during the unity of 
ownership, but that, with the exception which I have re
ferred to of easements of

ro

i-y
id,
lie
ill

necessity, ygu cannot imply a 
similar reservation in favour of the grantor of land.”

The first rule set out in this case includes such a right 
of way as the one in dispute in this case, and this waaso 
held by the Court of Appeal in Ford v. Metropolitan and 
District Railway Companies, 17 Q. B. D. 12, which was an 
appeal from the judgment of Day, J„ in favour of the plain
tiffs in an action upon an award made under the Lands 
Clauses Consolidation Act, 1845, and Railway Clauses 
Consolidation Act, 1845.

The plaintiffs occupied under a lease to them for 
j^ara, frétai 25th March, 1880, three back rooms on the first 

floorer a house and premises, No. 73 Great Tower street, 
No right of way was demised with the rooms, 

but the mode of exit was by going downstairs to a passage 
on the ground floor, and from thence through the front 
hall or vestibule of the house into Great Tower street 
The defendants, the railway companies, in execution of 
the works authorized by their Acts of Parliament, pulled 
down and took away the front part of the house, including 
such hali or vestibule. The plaintiffs claimed compensa-
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Judgment, tion in respect of the defendants having so pulled down 
Armour, C.J such part of the house, and interfered with the plaintiffs' 

right of way and other easements, and having rendered 
their three rooms unfit for the purposes of occupation and 
of the business carried on there by the plaintiffs.

It was contended that the plaintiffs had only a way of 
necessity through the hall, the right to which ceased as soon 
as the necessity for it ceased; that their landlords could have 
done what the defendants) did without being liable to an 
action ; that the plaintiffs had no right to have such hall 
kept for them ; that they had only the right to go across / 

hall ; and their landlords had a right to interfere with f 
the hall as they pleased so long as sufficient space in it was \ 
left to enable the plaintiffs to get through it to the passage 
whidTIeâ to the staircase to the plaintiffs’ rooms.

Cotton, L.J., said : “ I do not consider that anypprt of the 
property of which the plaintiffs had a lease was taken 
away, bu^ spme property to which they had a substantial 
right granted to them by the owners and landlords of the 
houses, namely, a right of going through the passage, being 
a matter connected with the use and enjoyment of those 
three rooms, was interfered with.”^

And Bowen, L.J., said : “ What right of access had the 
claimants through the hall in its original state, and what 
title had they to complain if the hall, through which they 
passed, was so altered as to change the physical character 
of the access ? Now, it seems to me, that the access to the 
demised premises falls distinctly within the class of rights 
alluded to in Wheeldon v. Burrows. By the grant of 
part of a tenement it is now well known there will pass to 
the grantee all those continuous and apparent easements 
over the other part of the tenement which are necessary 
to the enjoyment of the part granted, and have been 
hitherto used therewith. It was said that this mode of 
access was a way of necessity. That appears to me to be 
an imperfect statement of its character. A right of way 
of necèssity is a right which arises by implication, but its 
true nature, and the distinctions which obtain between the

540 THE ONTARIO REPORTS.
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BRIGGS V. SOMMONS. 541
present right of claimed and a right of way of neces- Judgment, 
sity is explained in Pearson v. Spencer. The present right, Am^Tc.,1 
bring the language of Lord Chief Justice Erie, falls under 
that class of implied grants ' where there is no necessity for 
the right claimed, but where the tenement is so constructed 

that'pbrts of it in volve a necessary dependence, in order 
to its, ehjoyinent in the state it is in when devised, 
upon the adjoining tenement.’ It was therefore a private 
right much the occupiers of those rooms were by law 
entitled*) make use of in connection with their property.”

I referiglso to the case of Brown v. Alabaster, 37 Ch.
very much in point, being the case of 

properties previously held in entirety.
Brett v. Clowfter, 5 C. P. D. 376, was referred to in the 

* argument, butrihe facts in that case have no relation to 
the circumstances of this case.

access

as

D. 490, as
the severance ofjtwo

The authorities to which I have referred, in my opinion, 
amply support the proposition with which I set out, that, 
upon the severance of a tenement by devise into several 
parts, not only do rights of way of strict necessity pass, but 
also rights of way necessary for the reasonable enjoyment 
of the parts devised, and which had been and 
the time of the devise used by the

were up to 
owner of the entirety 

for the benefit of such parts ; and so I am of opinion that 
the devise by Mrs. Bell to Mrs. Semmens of the forty-one 
feet carried with it by implication the right of way in 
question.

The motion must, therefore, be dismissed with costs.
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Stothart v. Hilliard et al.
in r
the
leas
leas
Dec

Water and watercourses—Easement—Prescriptive rights—Dominant and 
servient tenements—Lease of servient tenement—Unity of possession— 
Suspension of easement—Joint owners of mill dam—Injunction- 
Damages.

One of two joint owners
sides of the river by which th 
prescriptive right to the supply 
the way across the river and to dam 
lipid, but the other owner was not.

In an action to restrain l>oth owners from backing the water to the 
detriment of the plaintiff :—

Held, that the dam as a piece of property was an entire thing and that 
the plaintiff was not entitled to an injunction restraining the use of the 
water, his remedy being in damages against the owner nçt entitled to 
the easement. / ^

A right to an easement previously enjoye 
lapse of time during which the owner of

T
of a mill dam, each having a mill on the opposite 

e dam was fonned, was entitled to a 
of water as furnished by the dam all 

back the water on to the

an e 
on t 
in t 
pow 
dam 
tiff’s 
built

e plaintiff’s

ed cannot be 
the dominan

acquired by 
t tenement h 

right would extend. During s 
f the Statute of Limitations is i

i li

Hilli
118,

lease of the land over which the
t^ of possessson the running of

Th
injunction to restrain joint ownenÿof a 

mill dam from damming back the water against the plain
tiff’s land, and for damages.

The defendant Hilliard was the owner of mills on the 
west bank of the river Otonabee, at the town of Peter
borough, and the defendants the Auburn Woollen Company 
were the owners of mills on the east bank of the river. 
The plaintiff’s land was situated on the west bank of the 
river above the defendant Hilliard’s mills.

In 1833 a wing dam was erected for the purpose of 
supplying with water the mills on the west side. This 
dam raised the water against the plaintiff’s land (which 
was then unpatented) to the same height as the present 
dam. In 1836 the rectory of Peterborough was created 
and included the plaintiff’s land. In 1838 the old wing 
dam was replaced by a dam somewhat lower down the 
stream. This dam was washed away about 1860 and was 
succeeded by the dam complained of. In 1848 one Ben
son, the then owner of the mills on the west side of the

Action for an the IStatement.
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river, obtained from the then rector a lease for twenty Statement 
years of the strip of land running along the water’s edge, 
in respect of which damages were now claimed. In 18C6 
the defendant Hilliard obtained from the then 
lease of said

rector a
strip of land for twenty-one years. This 

lease expired in 1887, and this action was commenced in 
December, 1889.

The defendant Hilliard pleaded a prescriptive right to 
an easement under R. S. 0. ch. Ill; that his co-defendants 

the other side of the river had a right to back the water 
in the manner complained of, and that it was not in his 
power to take down the dam ; that the first and subsequent 
dams had been built before the eyes of the owners of plain
tiff’s land, who stood by and encouraged the defendants to 
build large and extensive mills ; that the plaintiffs lands 

greatly increased in value thereby. The defendant 
Hilliard further pleaded not guilty by statute, R. S. 0. ch 
118, secs. 15, 16.

The defendants the Auburn Woollen Company relied on 
the Real Property Limitation Act and pleaded twenty and 
forty years' exercise of the easement as of right.
XThe plaintiff replied that by reason of the le

i^al”
on

the

tiu
f the

the

if a
tin-

s to Ben-
and Hilliard no easement could be acquit^cfagainst the 

owners of the land.
the son
ter-
any

The action was tried at the Chancery Sittings at Peter- 
borough on 1st June, 1890, before Boyd, C.

Moss, Q.C., and R. E. Wood, for the plaintiff. The right ; 
to use the dam was conferred by the leases. Sec. 41 of R. S.
0. ch. 111 makes provision for disabilities. When property 
is under lease no right can be acquired against the owners. 
Acquisition of right by prescription is founded on pre
sumption of grant. There can be no prescription when 
there is no person capable of making a grant. The de
fendants the Auburn Woollen Company have not proved 
that they are joint owners of the dam with the defendant 
Hilliard, and the presumption is that they claim under him.
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They referred to Winshi> v. Hudspeth, 10 Ex. 5 ; Bright 
v. Walker, 1 C. M. & R. 211 ; Outram v. Maude, 17 Ch. D. 
391 ; Harbidge 
Grave, L. R. 6 Ch. 763.

544 THE ONTARIO REPORTS.

TJArgument.
of t
allegTfariincA:, 3 Ex. 552 ; Ladyman v.
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» D. W. Dumble and 0. J. Leonard, for the defendant 
Milliard, contended that the plaintiff was estopped from 
claiming damages, as he had stood by and encouraged, for
many years, the expenditure of large sums of money in 
the erection of the mills and dams whfch had produced the 
result he now complained of ; and that, as a matter of fact, 
his property was largely increased in value thereby ; that 
the defendants the Auburn Woollen Company had a 
right to maintain the dam in its present condition ; and 
that the defendant Hilliard could not take down the same, 
or his half thereof, the dam being an entire thing.

Wallace Nesbitt and R. M. Dennistoun, for the Auburn

Af
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with
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Woollen Company, argued that the leases to the defendant 
Hilliard and his predecessors in title could not prejudice 
the Auburn Woollen Company, who were not privies there
to ; that there was evidence of uninterrupted exercise of 
the easement as of right for twenty and forty years res
pectively ; that a portion of the dam being situate on the 
land of the Auburn Woollen Company, the presumption 

that they were joint owners of the dam with the de-

No
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ed by 
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ants h 
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fendant Hilliard, and that the onus of proving the contrary
lay on the plaintiff. ^

They referred to Winship v. Hudspeth, 10 Ex. 5; 
Magdalen Hospital v. Knotts, 4 App. Cas. 324.

Moss, Q. C., in reply, referred to O'Hare v. McCormick, 
30 U. C. R. 567.

The
rector 
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when 
fee sin 

Nov 
of the 
prescri

June 6,1890. Boyd, C.

While there is much subtle and difficult law involved in 
the details as argued, there appears to be one reasonably 
clear ground which will suffice to dispose of the case. 
This though not presented on the pleadings is yet involved 
in the undisputed facts brought out at the trial.
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The convenient starting point is the date of the patent Judgment 
of the land now oWned by the plaintiff-which is the r^TT; 
alleged servient tenement—that is, 16th January, 1836.

Any user of the land before this by the construction of 
the wing dam and penning back water thereby is 
material, because there was unity of title as to the land 
which the dam was built, and the land affected thereby, so 
that no easement as such existed.

After patent the first dam erected on the land now own
ed by Hilliard, the defendant, (claimed to be the dominant 
tenement) was in 1838. That has been continued ever since, 
with slight and immaterial intermissions, to the present, and 
has had the effect of damming back water on the plaintiff" 
land, to some extent. J

It does not seem to be of much importance whether the 
Otonabee at the place in question is a navigable 
navigable stream-but the point of its being a navigable 
stream is not pleaded, and, as the matter may be one of 
nicety, I did not'take all the evidehce offered on this head, 
because this issue was not on the record.

Now the land was patented as lot 17 in con. 2, broken 
front, and upon the evidence it is a lot which is bound
ed by the river. That would carry the lot to the edge of 
the stream or to the mid-thread of the stream in its natur
al state and flow. But the dam maintained by the defend
ants has had the effect of deepening the water in front of 
the plaintiffs land, and ^o necessarily to raise it higher 
along the water’s edge, to his appreciable detriment.

The land was patented as glebe land appurtenant to the 
rectory at Peterborough, and the title vested in the rector 
and his successors as a corporation sole, with the usual 
qualifications attaching to such ecclesiastical property by 
the English law. Thus as to title it remained till 1863, 
when was passed the Act 27 Vic. ch. 87, empowering the 
fee simple of this rectory land to be sold.

Now, assuming the enjoyment of a servitude by the land 
of the defendant against this glebe, it would not import a 
prescriptive right against the fee simple, and according to
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Judgment, the decisions could not affect more than the particular in- 
Boyd, c. cumbent for the time being. In other words, as laid down 

in Hik v. McKinnon, 16 U. C. R at p. 218, each incum
bent was only entitled to hold during his incumbency, and 
cbuTdnot alienate the fee, however he might affect his own 
rights by his laches or acquiescence in the servitude. His 
successor was not thereby affected or prejudiced. And as all 
prescription as its underlying principle implies a grant, it 
follows that the enjoyment up to I8G3 cannot have any 
foundation in a grant, because an actual grant of the ease
ment in perpetuity or in fee would have been invalid.

rOrt the Peterborough side of the river mills were erected 
and using the water from the dam as early as its erection ;

tile other side of the river the first mill was put up in 
1842—but both are in the same plight as to this easement 
up to 1863 ; so that a line may be drawn at this date prior 
to which no such prescription as now claimed had arisen, or

r

K

on

i Thecould arise.
As to the defendant Hilliard, the next fact is that he, be

ing owner of the land on which tt^e dam is built, became 
inl.866 lessee for twenty-one years of the land now owned

current till November,

have b< 
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defendi 
right t< 
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cannot 
ing hire 
value, 
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This 
able thi 
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faith of 
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i

by the plaintiff. That lease 
1887, and as a consequence between these two dates (i.e. 
-from 1806 till 1887) there was such unity of possession in 
both dominant and servient tenements as caused a suspen
sion of the easement : Ladyman v. ffhiue, L. R. 6 Ch. 763.

Upon the facts, then, Hilliard had enjoyed this easement, 
qud easement affecting the fee of the plaintiffs land, for C 
three years, from 1863 to 1866, and again for two years, ' 
from 1887 to 1889, when (in December) this action

1
Pi:

1
was

begun.
The plaintiff purchased the glebe lot in 1875, but could 

not get possession till the lease to the defendant Hilliard 
had terminated, and then he brings his action some two 
years after. His right appears to be established as against 
Hilliard.

But the defendants the Auburn Company are not 
affected by their co-defendant’s unity of possession, and

I
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as to them the easement has been enjoyed as of right con- Judgment, 
tinuously and uninterruptedly for the next twenty years 
before action, and indeed actually from 1842.

The better opinion appears to be that if the user be be
gun adversely to the owner of the servient estate, no inter
ruption will arise because subsequently a lease is made of
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r in- • 
lown

A
Boyd, C.

His
the servient tenement, provided the enjoyment be contin

ued: Washburn’s Easements, p. 179, séc. .65, 4th ed.; 
Goddard on Easements, Bennett’s ed.,.p. 114; Gale on 
Easements, p. 200, 6th ed.

Upon the evidence 1, think the right deduction is that
the defendants are all joint owners—tenants in common__
of the dam, as they are and have been jointly interested 
in its maintenance and use. As a piece of property the 
dam is an entire thing, and I do not see that the half on the 
Peterborough side should be taken down and the other 
half allowed to remain.

as all 
nt, it

any
ease-

ected 
tion; 
ip in 
ment

The Auburn Company and those from whom they claim 
have been in the actual1 enjoyment of the water ine, be

came 
xvned 
mber,

a par-
ticular way by means of this dam since 1842, and this 
establishes a right so to use the water. Therefore it appe 
to me that to interfere with this dam would give the 
defendants the Auburn Company less than they have a 
right to, which is the supply of water as furnished by th 
existing dam all the way across the river.

Compensation may be made in damages to the plaintiff 
for the injury he sustains from the action of Hilliard, which 
cannot be very serious, as it involves no more than 
ing him in working the quarry, which is of questionable 
value. This may be arrived at by many comparatively 
inexpensive devices for keeping out the water.

This result, upon the merits also, I consider more desir
able than to interfere with the vast expenditure of money 
in improvements which has taken place on the river on the 
faith of this dam being a legal construction to utilize the 
waters of the Otonabee.
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The plaintiff is forty-six years of age, and has been all 
along since he can remember cognizant of the developement

e not 
a, and

\



[vol

Judgment, and use of the river at this point, and I was but faintly 
impressed with the merits of his claim at the trial.

As‘to the Auburn Company, the action is dismissed 
with costs.

As to Hilliard, judgment is for the plaintiff t< 
v .Ramages to be ascertained by the Master wity costs of 

action. I am willing to hear the parties, fixing bach a sum 
for damages in order to assist in determining h®w the costs 
of the reference should be disposed of. ) ,
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[CHANCERY DF [ON.]

WELLBANKS V. Heney.

Fraudulent preference—Ac ■ /

should pass, but that notwithstanding any improvement or worlApon 
the same, or change of form or addition thereto or use thereof the
PeyofdtheeVec7aiSiaarntthere0f “ ^ ^ remain the goods andpt

ttssassiusrAsasîsssi
TT8 V Armour, C. J„ that the above agreement

WMnot one which could be eiud necessarily to have the effect of
fnffittSlS 2tm-‘ “b“"Ce °f fra"d the =1™™‘

ESESBEB™-»\
This wasan interpleader issue wherein Hiram Wellbanks —*

affirmed and Heney and Lacroix denied that certain goods 
and chattels, to wit : five top buggies, one surrey, and one 
cutter, on March 10th, 1890, seized in execution by the 
sheriff of the county of Prince Edward undef^a writ of 

tested September 15th, 1886, issued upon a judgment 
recovered by Heney and Lacroix in an actiop against 
Frederick W. Adams were, or some part thereof was, at 
the time of said seizure, the property of the said Hiram 
Wellbanks as against Heney and Lacroix.

The facts of the case are sufficiently set forth in the 
judgment of Ferguson, J. It is desirable, however, to 
set out verbatim the material provisions of the agreement 
of September 22nd, 1888, therein referred to. This agree-
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Ament was ipade between, Hiram Wellbanks, of the first 
part, and Frederick W. Adams, of the second part, and 
proceeded as, follows

“ Whereas said party of the first part is a hardware merchant carrying 
on said business at said town of Picton, and the party of the Second part 
is desirous of procuring from said party of the first part materials to be 
used in the construction and making of carriages and véhicles of different 
kiud^from time to time as he may require same within one year front the' 
date of these presents.

And whereas the said party of the first part has agreed to supply and 
furnish such of said materials as ho has in stock or may obtain for such 
purposes, to said party of second part, to the extent of not jqore than $500 . 
as the same may l>e required from time to time during said term, upon the 
execution and delivery of these presents,' the several agreements and con
ditions whereof are well and truly to be observed and performed.

Now, therefore, this agreement witnesseth that the daid party of the 
first part shall supply and furnish for’the uâe of the party, of the second 
part, in the construction of said carriages and vehicles from time; to time 
during said term, the said goods and materials as thp same may l>e required f 
and ordered by the said party'of the second part at the regular retail 
prices of the same respectively *

But and it is hereby witnessed that no property, title, interest or owner
ship in or to the said goods or merchandise or any of them shall pass to, 
vest in, or belong to said party of second part, but that notwithstanding 
any act of delivery or retaining possession of the same or any part,thereof 
by said party of second part, and notwithstanding any improvement or 
work upon same or change of form or addition thereto or use thereof, the 

and every part thereof shall be and remain the goods and property 
of said party of the first part.

In case the party of the first part shall consent to a sale of any of the 
said goods or carriages, the price thereof or the securities to be taken 
therefor shall be paid and transferred forthwith to the party of the first 
part, to the extent of the amount then due and owing to said party of the 
first part on account of said goods and merchandise theretofore supplied 
to the party of the second part, and the property, title, and ownership pf 
said carriages and vehicles, both during construction and at and after 
completion shall be and remain in said party of the first part.

Provision that if party of second part removes or parts with possession 
of the said goods and carriages contrary to the terms of this agreement 
party of first part may forthwith seize and remove all said goods and 
carriages, and for that purpose enter into any premises where they may 
be found.

Provision that party of first part may at any time that he shall deem 
such action necessary and proper for his protection take possession of said 
goods and carriages and remove the same, accounting to the party of the
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A 551irst

In witness whereof, etc.
md

The issue came on for trialyirig Armoui! P t to-. April 22lld’ 189°. before
' U J'l ttt Plcton. who subsequently delivered

judgment upon ÿ as follows-r, .

on

i the"

came msolven in the year 1886, to t,ie kuowied^ £ 
plaintiff, and has ever since continued to he, and stilfi 
...solvent to such knowledge. I am of opinion that the 
baiguun made between the plaintiff and the said Frederick 
W. Adams and evidenced by the instrument of the 22nd 
Clay of September, 1888, had the necessary effect of delay
ing and defeating creditors, and that this appears from L 
very terms, and that it was therefore void as against 
auditors. The effect of it was to enable the said Frederick 
W. Adams to get the benefit of the profits he derived from 
turning the mater,alsrsupplied to him by the plaintiff into 
carnages and prevents his creditors from obtaini. 
benefit of such prqfit. If such 
held,valid as 
doing; and havi

$500 ,

the

'était

\to, * I
viM

, the

ig the
an agreement were to be 

agiuhst creditors, any debtor desirous of so 
Ug a friend willing to supply him, mio-ht 

go pnfor yearlmakmg money and livipg in style and 
setting lus creditors at defiance. I thiZthat the defen-
tllk Zrf êe,d Up°n thi”d'- but I also 
think that they are entitled to succeed upon another
ground. The goods supplied by the plaintiff to Adams, were 

e iveied to Adams, and the price thereof charged to Adams 
by the phimtifl in his books ; all that was necessary for the 
plamtiff to do, therefore, to make the goods the goods of

'AtotifftiS 1° '“‘'T6 1-iS intenti0n t0 that effect. The 
nf ^ f l nkl,ng’88 he said’ tllat the instrument of the 22nd
Srom Ad ’ WnS l0St'fr°m time t0 ti-ne took mort- 
ga0es f. om Adams upon the carriages manufactured by him
ton! oftheenft,S 1PPUed t0 him b>'the P^-tiff, and the
taking of ^ese mortgages was. evidence’that the plaintiff 
had, before taking them, exercised, the intention tSiat the 
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beJudgment goods mortgaged should become the property of Adams, and

“ ÏÏLÏZ5S a-" “ ^
dants’ execution being in the sheriff's hands all the tune 

1886, attached jjjion the goods the moment the 
Adams and before mortgages

the
the
tioi
agrfrom

property in them passed to 
could or <Jid attach.

In my opinion, therefore, the verdict and judgment must 
be entered for the defendants with the costs of the inter
pleader proceedings if I have the disposal of such costs.

Th<) plaintiff now moved before the Divisional Court by 
* " appeal from the judgment, and the motion was 

ne 14th, 1890, before Boyd, C„ and .Fer-

the
of i 
thei,

10,

H
prot
proj

!■ way 
arguedV*p 
GUSON, J/ T1

G a. widdifield, for 4e plaintiff. The Chief Justice 
thought thlt the taking of the chattel mortgage was evi
dence of -imjntention that the goods should pass to Adams. 
It does not appear under the circumstances that this was so. 
It is shewn that he lost the agreement and thought that he 
would lose his goods thereby, and that was why lie took 
the mort-rage. Under all the cases the judgment should 
not be sustained on that ground. The agreement does not 
come within the Chattel Mortgage Act : Banks v. Robinson 
15 O. R 618. The transaction was bond fide on behali ot 

The property never would have existence but 
Banks v. Robinson turns on the point 
vested in the debtors. There was no 

The evidence shews
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the plaintiff, 
for the agreement, 
that the goods never 
misleading of creditors in this 
that thp plaintiff furnished everything to Adams 
put in nothing hut work. Macaulay v. Morshall, 20 U. V. 
R. 273, is almost Exactly in point. .

Alcorn, Q. C„ for the defendants. The sole question is 
whether Adams had property in the goods. We rely on 

■ the judgment of Armour, C.J. [Boyd, C.-If the property 
not pass to Adams, there is nothing for the execution 

But I argue that the agreement cannot
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agreement is that the whole completed vehicle shall 
the plaintiffs. The Chief Justice finds notice to plaintiff

theref 7 amS fr°m 1886 to the PresenftL and therefore this case is not within Johnson v. Hope 17 A R
10, or Lamb v. Young, 19 O. R 104 1 K'

Widdifield in reply. This agreement was made not to 

pmperty Pr°Pe,'ty' but the Pontiffs own
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553

be

June 30th, 1890. Ferguson, J.

This is an interpleader issue in which the claimant of
the6 dg2nda:t! Th:ingrdsand the eXeCUti0n Credito's 

and a cutter. These
are

several buggies, a surrey, 
are claimed by the claimant under an

Sdav o7sh fdTS’ th<! eXeCUtion debt01'. dated the 
22nd day of September, 1888, which is filed and marked
® f ' 11 Prided that, the plaintiff, a hardware mer 
chant should furnish materials to Adams for the manufac
ture of articles of this character for the 
the construction of such articles from time to 
period of

are

use of Adams in 
,1 , time for the
due year, and to the extent of $500 It also 

provided thatVo property, title, interest or ownership in 
such goods or Merchandise should pass to, vest in, or beLg

wo^ Zu th notwithstanding any improvement of 
work upon the same, or change of form, or addition thereto 
or use thereof, the same and any part thereof should be 
and remain the goods and property of this plaintiff. There 
are many other provisions of the agreement, but I do not 
see the necessity of setting them forth here.

Ihe material was supplied under the agreement and 
worked „p) or manufactured by Adams. The goods in 
question are some of the productions.

The writs of the defendants (execution creditors of
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Judgment. Adams), had been and were continuously in the hands of
-----  j the sheriff from the year 1886. Before this agreement of

erguaon, . lg88_ the plaintiff and Adams had been dealing
under a verbal agreement, which, so far as known, was of 
a character somewhat similar to this written one, but at 
this period the plaintiff became dissatisfied, and said to 
Adanis that he must have a writing pr something to this 
effect. A chattel mortgage, as to which there is now no 
dispute or difficulty, was given respecting what was past, 

this agreement entered into for the one year then in
the future, •

The goods in question have, been sold by the sheriff and 
the proceeds amount to $398.00. The amount of the 
present claim of the plaintiff in respect of goods provided 
or furnished Adams under the .agreement is said to be 
$450, or thereabouts, and it is said that there are

$250, the position of which docs not appear to be very 
clear, but looking at the terms of the agreement one would 
infer not unreasonably, I think, that these are notes gi 
for manufactured articles sold, which have not yet beeh 
paid or satisfied and for anything that is known may not

[vol.
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time under the supposition that this written 
agreement had been lost a chattel mortgage was made in 
favour of the plaintiff. He docs not now however claim 

ything under or by virtue of this mortgage, the agree
ment having been found.

It was said that the agreement was eventually found in 
the custody of Adams, and it 
lost or mislaid was only a pretence, and that this making 
of the chattel mortgage for that reason should be consider
ed in the same light as the making and accepting of such 
a document under ordinary circumstances, and, further 
that the effect was to defeat any right tlirflaintitt had 
upon the agreement. All I desire to say upon this imme
diate subject is that the evidence shews that this was the

made, and the act

olAt one

oi
bmi

t!
contended that its being ct

is

th
- UI

tli
pe

why this chattel mortgage was A.reason

Si
m
«

ii
;

^:
-^

3S
3B

3S
5S

5
sm

SS
I



XIX] WELLBANKS V. HENBY.

anil the reason for doing it do not appear to me unreason- Judgment.
able under thé circumstances. The plaintiff wanted some Per------- T
writing to be able to shew manifesting his right or sup- eUa°n’ 
posed rights in the matter. This was the reason for his 
getting this agreement in September, 1888. This being 
lost, the paper it was thought proper to get was this mort°

Upon the agreement being found the plaintiff might 
I think rest upon the agreement and not upon the mort
gage, for if thé agreement had not/been lost or supubsed 
to have been lost the mortgage would never have exSted 
at ail. \

555

i

;
f
t

gage-
3

i The agreement is one I think that might lawfully be 
made. Fraud has not been found. I think that nothing 
of the kind should under tile circumstances and on the 
facts disclosed be inferred.

e
d

ie The learned Judge of the opinion that thewas agree-
ment had necessarily the effect of hindering and delay
ing the creditors of Adams. I am unable to see that 
such was the necessary effect of it. Adams 
insolvent circumstances and unable to pay his debts 
in full, but I do not think this agreement was a sale, 
assignment, or transfer of goods or property within the 
meaning of the statute, which necessarily had the effect 
of hindering or delaying creditors.

If the goods had not been supplied by the plaintiff 
one would say looking at the evidence, that in all pro
bability the property in question would never have 
existed at all. I am unable to arrive at t, 
that this agreement should be held voi 
creditors of Adams.

e '

y
d

was in
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ie conclusion 
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»g
'»g The question to be tried, or rather which was tried, 

is defined in Black v. Drouillard, 28 G. P. 107.
If by the agreement the goods were the property of 

, the plaintiff the defendants’ execution did not attach 
— uPon them- If owing to the manner of dealing with 

the property or the mode of dealing with it, the

ir-
ch
1er
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16-

pro-
perty in the goods is considôred to have passed to 
Adams as was

he
ict contended, this could only be subject
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Judgment, to the plaintiff’s claim and charge upon it, which claim 
exceeds the value. of the property, the amount of 
money arising upon the sale of it. Adams had not the 
right to sell or dispose of the property without paying 
or satisfying the plaintiff’s claim, and it was only his 
right that could be seized under the defendant’s execu
tions, and this would seem to have been of no value.

It may be that there is still room for some cavil 
owing to the position of the notes before alluded to, but 
I do not see that the information afforded us is suffi
ciently certain or definite to enable us further to deal 
with the differences between the parties even if this 
could be done upon the trial of an issue, such as the 
present one is.

I am of the opinion that the judgment should be for 
the plaintiff in the issue^vVith costs.

Boyd, C.

The Judge does not find fraud, nor is there any evidence 
to shew this, and it should not be inferred.

If the writing of September, 1888, governs, the property 
the sheriff seized did not pass to the debtor Adams, and 
the execution did not attach. The necessary effect of the 
agreement,nannot be to defeat and delay creditors, because 
there were no seizable assets of Adams which would »be in 
existence, but for this agreement to supply material 
the part of Wellbanks. If the dealing of the parties as 
indicated in one aspect of the cas
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exj
Ferguson, J. It
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e, by the finding of the 
learned Judge had the effect of vesting property in the 
carriages in the debtor Adams, that could only be subject to ^ 
the lien and claim of Wellbanks to- be paid out of thém.
This would fall under the well-established doctrine that the 
execution creditor can render exigible property seized only 
so far as the debtor has à beneficial interest therein. As 
between Wellbanks and Adams, the latter could not hold 
the carriages without satisfying the claim of Wellbanks 
for the price of the very things out of which the property 
seized was made.
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Again, in the absence of fraud, I think that a fair Judgment, 
explanation is given why the last mortgage was taken.
It was not to supersede the original writing, but under 
the error that that being lost (as supposed) it would bp 
no longer available. This being so, the rights of the parafes 

still subject to the original agreement which repre
sents a manner of dealing that is legally pern^issible, 
although it is open to the observations which were made in 
Banks v. Robinson, 15 O. R. 618, as to desirability of 
making public bargains of this kind which may have the 
effect of misleading creditors.

I have dealt with the case as presented at the trial and 
on the argument before us. The debt of the plaintiff 
Wellbanks against Adams appears to be over $700, the 
agreement of September, 1888, is to secure the plaintiff to 
the extent of $500 only, but it is said that the goods 
seized herein being sold have realized $398, so that there 
is not enough to answer the privileged claim. The evidence 
has not been so given as to enable us to discriminate 
critically as to the rights of the parties in respect/tof the 
subject matter in this interpleader.

As the result I think the judgment should be entered for 
the plaintiff, with costs. '

557L.
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with 
the a[CHANCERY DIVISION.]

Th,
appoiStraughan v. Smith.

InSeduction—Action by hrfôier—Losa of service—Infant defendant—Non- 

appointment oj ijuardian—Rules 261, 313.
Falco
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I,i an action for seduction it appeared that the plaintiff was the brother 
of the girl seduced ; and that the girl, though in the service of another 
person, yet (by agreement with her mistress, entered into at the time 
of her engagement) was at liberty to perform, and did perform 1 
services at home for the plaintiff, unilpr contract with him for 

compensation
Held, that the plaintiff was entitled to maintain the action.
Rid v. Faux, 4 R & S. 409, specially referred to ; Thompson v. Ross, 5 

16, distinguished.
red that the defendant was not quite of age, and that no 

d ever been appointed, but that the fact of infancy was 
nown to the defendant’s parents and to the solicitor and counsel 
ppeared for him at the trial, and no objection on this ground was 
till this motion before the Divisional Cpurt :— )

Held, that under Rules 261 and 313, the appointment of a guardian tins 
not imperative ; the Court mul a discretion ; and in this case the judg
ment obtained against the defendant at the trial should not be niter-

certain
which

she received

H. & N.
It also ; 

guardiIM

fered with.
Furnival v. Brooke, 49 L. T. N. S.‘134, followed.

action brought by one^obert Straughan
This was an

against James Jack Smith, claiming Si,000 damages, for 
the seduction of his sister, Elizabeth Straughan, whom he 
alleged in his statement ot claim, before, and at the time 
and since the seduction, lived with him, the plaintiff, and 
worked for him as his servant.

The defendant denied the seduction, and that Elizabeth 
Straughan was the plaintiff’s servant, and alleged that 
relation of master and servant subsisted between the plain
tiff and his sister at the times aforesaid.

The action came on for trial at the Hamilton Spring 
Assizes on March 10th, 1890, before Falconbuidge, J.

The evidence shewed that at the time when the seduc
tion took place Elizabeth Straughan was 
Mr. and Mrs. Smith, the parents of the defendant, but 
ptider an arrangement with them made at the time^f the 
hiring by Mrs. Smith, she used to go to the house of the 
plaintiff and do household work for him under a contract

Statement

in the service of
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with him, the nature of which will be found referred to in Statement, 

the argument of counsel.
The-defendant was an infant, but no guardian had been 

appointed in the action.
In the course of his charge to the jury the learned Judge,

Falcon bridge, J., made the following observations :

This is an action of seduction, one differing in its aspects from actions 
of the kind which are usually brought into Court. As a general rule, 
the action is brought by the father of the girl ; in this case the action is 
brought by the brother—the father and mother of the girl being dead, 
having been dead some years. The foundation in theory of the law of 
the action of seduction, even when brought by the father, is loss of service; 
the daughter is presumed to be the servant of the father ; and the action 
is brought as a rule by the father, for loss of service, although the dam
ages are seldom if ever confined to the mere pecuniary loss suffered by the 
father. As the law stood for many years, the father had to prove some 
acts of service, however slight, in order to maintain his action ; but in 
the present state of the law, when the father brings action he is not ob
liged to prove any acts of service ; but the relation of master and servant 
is presumed by the law to exist. There is a further provision of the law, 
that where the father and mother are dead, or not able to bring the action, 
another person can bring the action, under the same circumstances as the 
action could have been brought by the father at common law. In other 
words, when it is brought as in this case, by the brother, there must be 
some evidence upon which to found the relation of master and servant.
Now, you heard the discussion by the learned counsel, at the close of 
the plaintiff’ case—and 1 liavç determined to leave it to you, ruling, for 
the purposes of this trial, that there is upon the evidence of the plaintiff, 
and of his sister, sufficient to justify me in finding that there were acts of 
service performed by the sister for the brother,—that, in other words, ho 
is entitled to be considered as her master for the purposes of this action.
The defence then rests upon two grounds—First, the defendant says that 
the sister was not in any sense the servant of the plaintiff ; and, secondly, 
he says he is not the father of the child. I do not know I can refer it to 
you, as regards the service, in any better way than I have done, by telling 
you if you accept the statements of the condition of affairs in the house, 
if you believed that she used to go there in the evenings—he says that as 
much as five nights in the week his sister came there—that she used to 
do acts of service, such as scrubbing, washing, cooking, mending, and 
other acts of service—it is said here in evidence that she did all this in 
pursuance of an arrangement made with Mrs. Smith at the time she hired

0 take the place of her sister who had had to return home sick ; it is said 
that such an arrangement was made, and no evidence is put before you 
to contradict that, by which she was to be at liberty to go there in the 
evenings. The girl said that when she made the arrangement with Mrs.
Smith,—“I told her I would have to go home to do work in the even- 
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Statement, ings ; that was the understanding. ” If you believe those statements ; if 
you accept those facts placed before you, uncontradicted as they are ; if 
you believe also that she did work upon the alternate Sunday evenings 
when she was at her brother’s house ; if you believe the statements made 
here as to what she did,—then there is evidence upon which you will be 
justified, undqy my ruling as to the law, in finding that he was her master.

The jury brought in a verdict for the plaintiff, with 
$500 damages.

The defendant now moveçl to set aside this verdict, and 
for a new trial ; and the motion came on for argument on 
June 23rd, 1890, before Boyd, C., and Ferguson, J.
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Bruce, Q.C., for the defendant. The defendant is an infant, 
and the action has proceeded without a guardian. Then 
there is the other question, viz., whether the plaintiff is en
titled to maintain the action. We say the plaintiff is not 
entitled to maintain^ the action : Fountain v. McSiueen, - 
4 P. R. 240 ; Macaulay v. Neville and Macaulay. 5 P. R. 
235 ; Carry. Cooper, 1 B.& S. 230 ; Con. Rule, 260 ; Hyne 
v. Burn, 13 P. R. 17 ; Simpson on Infants, 2nd ed., p. 486 ; 
Wade v. Keefe, 22 L. R. It. 154 ; Thompson v. Ross, 5 H. &
N. 16 ; McKersie v. McLean, 6 O. R. 428 ; Manley v. Field,
7 C. I$N. S. 96 ; Jerry v. Hutchinson, L. R. 3 Q. B. 599 ; 
Postlethwaite v. Parkes, 3 Burr. 1878 ; Ogden v. Lancashire,
15 W. R. 158 ; Rist v. Faux, 4 B. & S. 409.

Car8callen, Q.C., for the plaintiff. As to the infancy of 
the defendant, Rules 260, 261 do not in the case of personal 
tort require imperatively the appointment of a guardian. 
An infant is not as of course entitled to have proceedings 
set aside on the ground of infancy: James v. Aswell, 11 
Jur. N. S. 562. The defendant should have raised the
question at the trial. His infancy is a question of fact 
which the jury should have been called on to pronounce 

An infant sued in tort or in contract is in the same
June 3

upon.
position. In Fumival v. Brooke, 49 L T. N. S. 134, the 
Court refused to set aside a judgment against an infant. The 
defendant was personally served, and appeared by solicitor. 
The plaintiff was entitled to assume that the defendant 
was of age. It was for the defendant to set up his
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infancy. No point was made at the trial. There are no Argument 
merits. It is entirely within the discretion of the Court.
[Bruce, Q.jC., Gan' v. Cooper, 1 B. & S. 220, shews that it 
was the duty of the plaintiff to apply to appoint a guardian 
when the fact of infancy came to his knowledge.] If the 
proceedings are set aside the Court should impose terms of 
payment of all costs. As to right of the plaintiff to maintain 
the action, the plaintiff is in loco parentis to his sister. It 
appears from the evidence that the plaintiff had assumed 
a liability for payment of the passage money of himself 
and his brother and sisters from England to Canada, and 
it was agreed that the plaintiff should take up house, and 
that his brother and sisters including the seduced girl 
should contribute by their wages to support the house and 
enable the plaintiff to pay the passage money. This sister 
also did cooking and work about the house for the plaintiff.
At the time she was seduced the obligation subsisted. The 
plaintiff is not bound to prove any contract of hiring and 
service. In Abernethy v. McPherson, 26 C. P. 516, many of 
the cases referred to by counsel for the plaintiff are reviewed.
There can be a divided service : Rist v. Faux, 4 B. & S:
409. The relationship of master and servant was con
stituted by this arrangement sufficiently to enable the 
plaintiff to maintain the action. I refer also to Howard 
v. Crowther, 8 M. & W. 601 ; Harper v. Lufkin, 7 B. & S.
387 ; Harris v. Butler, 2 M. & W. 539.

Bruce, in reply. If there are to be two masters, they 
both must join as plaintiffs. Rules 260 and 261 in our 
Consolidated Rules of Practice are new rules, and not the 
same as the English Rules.

SIR A UGH AN V. SMITH.
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June 30th, 1890, Boyd, C.

The evidence shews that at the time of living with Mrs. 
Smith it was stipulated and agreed that the girl should be 
at liberty to do service for her brother, which differs the 
case from Thompson v. Ross, 5 H. & N. 16, where the 
permission was occasional and at any time revocable*

ince
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Here it was in effect a portion of time exempted from 
that to which Mrs. Smith was entitled, which was occupied 
with service rendered to the brother as head of the 
Straughan family. The services rendered to this brother 
were under contract with him for which she received com
pensation by means of a family arrangement detailed in 
thé évidence. There seems to be as much evidence, and 
of the same kind as in R ’ist v. Faux, 4 B. & S. 409.

On the ground of infancy I am not disposed to interfere. 
We may follow Furnival v. Brooke, 49 L.T. N.S. 134, which 
shews that the Judges have a discretion whether or not to 
interfere in cases of infancy, according to circumstances. 
This is rested there partly upon the phraseology of the 
English orders, and ours, though different in form, are 
on this point identical. I refer to those numbered 261 
and 313, in which may” is used, as in the order under 
consideration zin Furnival v. Brooke. Such discretion, 
however would, apart from rules and orders, appear to be 
inherent in the Court : See Wright v. Hunter. 1 L. J. 0. S. 
(K. B.) 248. There is no reason to believe, or indeed sus
pect • that the interests of this infant were not carefully 
considered and protected. The solicitor who appeared and 
defended him, and the counsel who acted at the trial for 
him, and the parents with whom the girl seduced and the 
defendant resided, all knew of his infancy and did -all 
that was deemed advisable to exculpate and exonerate him. 
No good purpose would be served by a réchauffé of this 
case before another jury. The judgment will therefore be 
affirmed with costs.

THE ONTARIO REPORTS.
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Ferguson, J.

I do not sec that the verdict should be disturbed on the 
alleged ground that the relationship of master and servant 
was not shewn..

The evidence shews that the understanding at the time 
of the hiring of the girl by Mrs. Smith, was that she was 
to go home at nights, and attend to the work there, and
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there is evidence that the work to be done at ho 
done under a contract or agreement.1 With respect to Fergüwm; J. 
this immediate subject the case resembles more nearly the 

. case of Rist v. Faux, 4 B. & S. 409, than any other that I 
'have seen, and I think it clearly distinguishable from 

Thompson v. Russ, 5 H. & N. 10, on the ground that in 
that case the assistance given to the parent at the work by 
which the parent earned a livelihood was by the permis
sion of the master ; whereas in the present case it was a 
part of the understanding and agreement at the time, of 
the hiring with Mrs. Smith, that this work might be done 
at home, and as against Mrs. Smith there was the right 
to do it without permission. ^

Then as to the other ground, that of the infancy. The 

case of Fur nival v. Brooke, 49 L. T. N. S. 134, 
appeal from the refusal at Chambers to set aside a judg
ment obtained by the plaintiffs for default of appearance.
As in the present case the defendant was an infant, but 
almost of age. The Rule then in force in England is 
referred to in the judgment of the Court. The words in 
that Rule were “may apply," and the Court held that they - 
were permissive, and that there was a discretion. The 
learned Judges said that they had perfect discretion, 
remarking that the word “must" was not used in the 
Rule, and under the circumstances of the case refused to 
exercise the discretion in relief of the infant defendant. „
The words in our Rule 2G1 are: “there may be a guar
dian appointed,” &c. If it were not fofr the authority 

of that case (Furnival v. Brooke), I should have in
clined to the view that the position of a plaintiff in such 
circumstances would be this : that he would be driven to 

-make the application or not further proceed with the 
action. But assuming that the discretion existed under 
the English Rule, "one does not see any good reason why it 
should not exist under our Rule, Then assuming that the 
discretion does exist, this is surely a case in which it should 

not be exercised in favour of the defendant, who is so 
nearly of Tull age, and who has, no doubt, availed himself
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Judgment, of all the advantages, in fact, of a full defence to the action.
At least, these advantages have been made available for 
him, and the chances of a result^in his favour have once 
been had. For these reasons I agree in the judgment of 
the Chancellor.

1 Ferguson, J.

A. H. F. L.

S
The

4 and 16
[CHANCERY DIVISION.] 

Morris v. Martin.
! 'Dou

Chr,
e wife barring dower—Pay- 
Act— Interpleader—R. S. 0.

Chattel mortgage—Mortgage of goods to secur 
ment of money into Court—Chattel Mortgage. 
1887, ch. 125, sec. 6. April "

A husband executed to his wife a chattel mortgage to secure her against 
loss by reason of her having barred her dower in certain mortgages of 
land. The goods were seized by his execution creditors, claimed by 

and sold pending interpleader proceedings. The husband was still
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Held, $iat the money, the proceeds of the goods, must remain in Court 

to abide further order, so that the wife could have the same security 
that she had by the mortgage ; and if she should not hereafter become 
entitled to the money, it would be available to the husband’s ere 

Held, also, that the chattel mortgage was valid, notwithstandin 
thing in R. S. 0. 1887, ch. 125, sec. 6.

■

ditors. 
g »ny-B

This was interpleader issue between A. W. Morris & 
Bro., and the Merchants’ Bank of Canada affirming, 
and Je$n Martin denying that certain goods and chattels 
claimed by Jean Martin, seized in execution by the sheriff 
of Kent under a writ of ji. fa. tested May 30th, 1889, and 
other subsequent writs, were at the time of seizure the 
property of A. W. Morris & Bro., and the Merchants Bank 
as against Jean Martin.

The defendant to the issue, Jean Martin, was the wife 
of one Colonel Martin, and claimed the goods under a 
chattel mortgage given to her for the purpose of securing 
her from any loss which she might sustain by reason of her 
having barred her dower in lands comprised in a mortgage 
given by her husband to F. B. Stewart, on November 17th, 
1888, to secure him against liability in respect of certain

Statement
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So-
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notes which he had endorsed for Colonel Martin. The Statement 

circumstances of the case sufficiently appear from the judg
ments of Street, J., and of Ferguson, J. It may be added, 
however, that the mortgage of November 17th, 1888, was 

second mortgage, Stewart holding a prior mortgage upon 
the same property in which Jean Martin had barred her 
dower.

MORRIS V. MARTIN.VOL. $
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The issue was tried at Chatham, on April 14th, loth, 
and 16th, 1890, before Street, J.

Douglas, Q. C., for the plaintiffs. 
Christie, for the defendant.-

l’ay.
S. 0.

April 16th, 1890. Street, "J.

utii
I have had an opportunity of considering the matter 

thoroughly, and I do not see that I need call upon Mr. 
Christie in the view that I take of the matter. There is 
no doubt, I think, that Colonel Martin was really insolvent 
at the time he gave this mortgage to Mr. F. B. Stewart, 
on November 17th, 1888. He had a large amount of 
real estate, and also a large amount of personal estate, but 
he owed a large amount of money. The money was 
becoming due immediately, and therefore was a debt which 
had to be provided for immediately. The assets were 
assets which were not quickly realizable ; so that if he 
had been called upon to pay his liabilities he was unable 
to do so. His only chance was to obtain renewals of the 
notes upon which he was liable to the Merchants’ Bank ; 
his other debts were not very considerable. I think he 
may readily have thought that if he obtained renewals of 
those promissory notes from the Merchants’ Bank he 
would obtain time in that way to sell his lands, and so to 
raise funds in that way for the payment of all his debts.

So when he was pressed, as I think he was pressed, by 
Mr. Stewart, to give this mortgage, that appeared to be the 
only means of saving himself from immediate insolvency*

r

icome

;any- 1
is &

::ting,
ittela 
îerifi 
, and

the
3ank

wife 
1er a 
iring 
f her
gage
17th,
rtain



XIX.]

it; b 
mort 
belie

agair
they

[vol.

Judgment. In his view it was highly important that he should be able 
to obtain renewals of the notes. Mr. Stewart was very 
anxious, apparently, to get' this mortgage. He pressed for 
it, and he evidently, because he did press for it, thought 
there was a margin in the property sufficient to secure him,

, or to secure him in a great measure for the renewals of 
these notes. That being, the feeling of Colonel Martin and 
of Mr. Stewart, Colonel Martin brought his wife in to 
execute the security to Mr. Stewart; his wife had already 
executed a 'number of mortgages, and. possibly fearing 
that her husband’s difficulties were increasing, refused to 
execute the mortgage when she was asked to do so, and she 
went away and consulted a lawyer with regard to it. 1 hey 

- all went away that day, she refusing to sign the mortgage. 
They came in another day ; on that ofher day she asked 
her husband, before signing the mortgage, to pay her 
thing for signing the mortgage ; he said he had no money 
that he could apply in that way. Then it was suggested, 
and I think, from the evidence, by Mr. Christie, the solici
tor who was acting for Colonel Martin and for Mr. Stewart, 
that her husband might give her a chattel mortgage, 
and that was ultimately agreed to. The chattel mort
gage recites the agreement on her part to execute the 
mortgage mf the land, barring her dower in it upon her -» 
getting a chattel mortgage upon these chattels, to secure 
her against any loss that she might sustain by reason of 
executing thé mortgage of the real, estate. As the real 
estate has turned out, it seems doubtful whether her dower 
at that time was worth anything. The highest-estimate 
that has been put upon the surplus over the prior mortgages 
is $2,000 ; and that I should think would be the outside, at 
all events, that would be realized over the mortgages 
which were in existence before that of November 17th, 
1888 ; but at that time there was a reasonable, expec
tation that a much more considerable sum would he 
realized out of the lands. Mr. Stewart seems to have been 
of that opinion; Colonel Martin I think undoubtedly was ; 
and Mrs. Martin probably did not know very much about

THE ONTARIO REPORTS. ,560
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it ; but believed, because she was asked to join in the Judgment, 

mortgage, that her dower was worth something. That street, J. 
belief on her part and on their parts would be perfectly 
good consideration for the giving to her of security 
against any loss that she might sustain by releasing what 
the}* seem to have all thought was a valuable property ; 
that is to say^ her dower in the equities of redempti

I think that the arrangement that was come to was the 
one that was suggested by Mr. Christie and the one which 
was embodied in the chattel mortgage. The parties 

• undoubtedly to be very confused about that. Colonel 
Martin says absolutely that the agreement was that his 
wife was to own all these chattels. Mrs. Martin says in 
the box, that she was to have security for her dower ; and 
she says in the box also, that if she lost nothing by joining 
in the mortgage that the chattels would go back to her 
husband ; but she has also said bn other occasions, when 
she was examined before, that the chattels were to be hers,
I think I may reasonably put all this down to the confu
sion between what was the agreement at the time and 
what appears to be the ultimate outcome of the agreement; 
that the ultimate outcome of-the agreement appears to be 
that she will get nothing, that she will lose everything 

. that she has conveyed, and that therefore the chattels will 
belong to her, as would undoubtedly be the result if she 
lost anything equal to the value of the chattels by 
of lier having joined in the mortgage. However, that 
seems to me to be the only difficult point in her rights. I 
think she acted in perfect good faith in the matter, and 
that she only gave up her dower and signed the mortgage 
upon the terms that she 
to secure her against loss.

Then it is urged that the amount of liability that she 
incurred is not stated in the chattel mortgage, (a) It 
a case, I think, in which it was impossible to arrive at the 
amount of the liability that she incurred ; so that if it 
were necessary that the amount of liability that she in- 

fa) See It. 8. 0. 1887, ch. 125, s. 6.
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Judgment, curred should be stated in the chattel mortgage, then the 
Street, J. chattel mortgage, it appears to me, does not come under 

the Chattel Mortgage Act at all. They have stated in the 
chattel mortgage, as nearly as they can, the amount of the 
liability that was to be incurred ; and that was the only 
thing they could do. I do not think it was ever intended 
that no chattel mortgage should be given at all under such 
circumstances ; so that if it could not be within the Act, 
then it must be without the Act.

The rights of the execution creditors, therefore, I think 
were to sell the property only subject to her rights under 
the chattel mortgage. They have taken the opposite view, 
and have sold the property clear of her rights. They had 
no right to do that in my judgment, and I think that issue 
must be found against the execution creditors, the plain
tiffs in the case, and that they should pay the costs.

I have not overlooked the fact that the chattel mortgage 
is dated on the 13th of JNovember, and that the mortgage 
of real estate is not dated until November 17th. The 
chattel mortgage is signed by both parties on the after- 

of November 13th, but it does not deem to have 
been completed and the affidavit of bona fidea does not 

to have been executed until the 17th. The 17th I 
should treat then as the day of execution, really, of the 
chattel mortgage.

The judgment should contain an order for the payment 
out of the money in Court ; and I have stayed the entry of 
judgment until after the 4th day of the next sitting of 
the Divisional Court for the disposal of any motion to 
be made to the Divisional Court at such sitting ; so the 
money cannot be got out till after this is disposed of.

The plaintiffs to the issue, the execution creditors, 
moved before the Divisional Court by way of appeal from 
this decision.

The motion came on forgeargument on June 12th, 1890, 
before Boyd, C., and Ferguson, J.
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Mo88, Q. C., for the plaintiffs. The husband making a Argument, 
second mortgage to the same mortgagee without any 
further bar of dower, the lands might be sold and the wife 
would have no claim. [Boyd, C.—Her dower would take 
priority over the second mortgage would it not ?] I submit 
not. In such case the husband does not die seized ; the 
land is sold in the life time of the husband. Re Croskery,
16 O. R. 207, does not decide the point. [Ferguson, J.—
I remember at the time of Re Croskery, thinking I had 
overlooked a real point in Sorenson v. Smart, 9 0. R. 640, 
and that the Chancellor’s view was entirely right.] We 
think that on the evidence there was no real bond fide 
intent to secure her, but the intent was to secure the goods 
against the creditors. She is not entitled to anything 
unless it is shewn that she sustained a loss. It is of no 
consequence to her in one way when the sale takes place.
[Boyd, C.—If the land were sold under the mortgages the 
surplus, if any, would be paid into Court to answer the 
claim of the wife.] But it is only by the lands being sold 
and the prior mortgage satisfied that it can be ascertained 
whether there will be any surplus. [Boyd, C.—The points 
seem to be was there any tangible value in what she gave 
up, and was the arrangement honestly entered into ? She 
had inchoate dower in what was conveyed, what its value 
was is another thing. Can you have any higher right 
against the goods than you would have had against the 
lands ?] At the very outside all shè could be entitled to 
would be to have the money impounded to see if she 
survives her husband. [Boyd, C.—Assuming bona Odes 
the fund would have to remain in Court to abide results.] 
[Ferguson, J.—Is there no way of ascertaining the value 
of her inchoate right of dower, and distributing the money ?]
I think not, except by consent. We say that on the facts, 
as they ought to be found, it amounted to a voluntary gift 
by the husband to her at a time when he was not in a 
position to make a voluntary gift. That this was a device 
by which he would be able to live on his place, and hold 
it against his creditors.

569roi. MORRIS V. MARTIN.
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G. /. Holman, contra. The issue is whether certain 
at the time of the seizure

Argument.
goods or some part thereof, were 
the property of the execution creditors. We say 
was default because they have not protected her right of 
dower. Be it worth what it may we are entitled to have 

default here. Our position isit protected. There 
then tile1 môrtgage

in possession of these goods, and have a lien on 
[Boyd, C.—But your rights as dowress not having 

accrued, you should not have a present right to the goods.] 
I think I can establish from the evidence that the right of

we received. We

was
is in default, under the mortgage

we are 
them.

dower bore a fair proportion to what 
were to have our right of dower preserved and to have the 
mortgage discharged. [Ferguson, J. Your mortgage, 
supposing it to be all right, was a security to secure to 
you a right which may never arise. If it never accrues, 
this property is the property of the debtor. Let the pro
perty then remain to indemnify you, but if your client 
should die first, why should not the creditors get the

property ?]
. Moss, Q. C., in reply. The money should be kept under 

the eye and under the control of the Court until 
-< whether she survives her husband. It all comes hack to 

the same question. Assuming that there is default,— 
though I maintain failure to indemnify against loss is the 
only default,—but assuming that there is default, surely 
the rights are then to ascertain what loss she has suffered 
by the default ; and that can only be such dower as she has 
lost by signing, and that cannot be ascertained until these 

contingencies happen.

u (> see

June 30th, 1890. Ferguson, J.

In this case the judgment is in favor of the defendant who 
is the claimant in the interpleader issue. It directs the pay
ment of the costs |y the plaintiffs the execution creditors. 
It also directs tie payment out to the defendant of the 
moneys in Couf The only part of the judgment that I
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think is not correct is the part directing the payment of the Judgment, 
moneys to the defendant.

The chattel mortgage under which the defendant claims 
was for the purpose of securing her against ldss, damages, 
costs, &c., that she might sustain or be put to by reason of 
her executing certain mortgages for the purpose of barring 
her dower. This I think states substantially what 
appears, though many more words are employed in the 
mortgage. X

Her husband} is still living and it does not appear 
that the defendant has yet sustained any such loss or 
damage. The money in Court represents, as I under-1 

stand, the property -embraced in the chattel mortgage.
Should it turn out that the defendant never becomes 
entitled to dower out of the lands, it is difficult to per
ceive that she will sustain loss or damage by reason of 
her having so executed the mortgage thereon, and not
withstanding some arguments in respect of certain 
breaches of stipulations in the mortgage under which 
her claim is, I think the matter should be looked at 
according to its substance, and in the way that I have 
stated.

The money should, I think, remain in Court to abide 
further order. In this way thë defendant will have the 
same security that she had by the mortgage ; and if she 
does not become entitled /to the money I see no .good 
reason why it should not/be available to the creditors of 
her husband who wàs the owner of the property mortgaged 
to her. —y

With this variation I think the judgment should be 
affirmed.

I agree in the disposition of the costs made by the 
Chancellor.

571MORRIS V. MARTIN.>L.
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I think the money represents her claim for dower and 
Boyd, C. should be deposited in Court to abide the provisions of the 

Dower Act, unless the parties can agree as to a division.
The motion against the judgment as made fails and the 

plaintiff should pay the costs of it to the defendant.

572 THE ONTARIO REPORTS.
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Keyes v. Kirkpatrick.

Bankruptcy and insolvency—Assignee for creditors—Power of assignee to 
compromise claims—Leave to creditor to bring action—R. S. 0. (1887) 
ch. 124.

Ham 
ordei 
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sec. / 
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y

A plaintiff, a creditor, served a notice on an assignee for creditors, pur
suant to R. S. 0. (1887), ch. 124, sec. 7, sub-sec. 2, requiring him to 
take proceedings to set aside a certain bill of sale made by the insolvent 
and afterwards served on him a notice of motion for an order giving 
him, the creditor, permission to bring the action. After being served 
with this notice, however, the assignee, believing that he had authority 
to do so, with the approval of a majority of the inspectors and credi
tors present at a meeting called for the purpose, made a settlement 
with the grantee of the bill of sale, which settlement, it also appeared, 

advantageous to the estate. The plaintiff then, pursuant to his 
notice of motion, obtained an order from a Judge, giving him leave to 
bring this action impeaching the bill of sale, without, however, the 
settlement being brought to the notice of the Judge :—
Held, that the settlement was valid and binding.

Th
suffie/

Th
1890
folio1
v«i

R. 1( 
defei

This was an action brought by John E. Keyes, assignee 
for the creditors of one John W. McCormick, under an 
assignment made to him on September 18th, 1889, and was 
for the purpose of having a certain memorandum or bill of 
sale, dated August 28th, 1889, whereby the said McCormick 
professed to make a transfer of certain goods and chattels 
to the defendant, declared fraudulent, preferential and void 

against the plaintiff and the creditors of John McCormick. 
The action was commenced on February 12th, 1890.

The defendant pleaded that before the commencement 
of this action, on November 25th, 1889, the plaintiff and 
himself settled and compromised all differences and dis
putes between them with regard to the bill of sale in
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question, the terms of the said compromise being contained Statement, 
in a written document of that date, and this settlement 
was duly proved at the trial.

It appeared that at a meeting of creditors on September 
28th, 1889, a resolution was carried under which the 
inspectors and assignee were to confer with the defendant 
and see if a settlement could be arrived at as to his claim 
under the bill of sale in question, and report to the credi
tors the result of their deliberations.

This action was really brought by a creditor named 
Hanning, who had, on November 27th, 1889, obtained an 
order allowing him to proceed in the name of the assignee, 
he having first, in accordance wi
sec. 7, sub-sec. 2, served a notice olh the assignee requiring 
him to take these proceedings. Tins notice was served on 
the assignee before the compromise with the defendant 
was effected.

The other facts of the case material to the present report, 
sufficiently appear from the judgments.

The action came on for trial at the Berlin Spring Assizes,
1890, before Falconbridge, J., who gave judgment as 
follows :

“ I do not think I can get over Johnston v. Hope, 17 A- 
R. 10. It seems to me it has not been proved that the 
defendant Kirkpatrick had knowledge that McCormick 
was insolvent and unable to pay his debts ; and therefore 
the action must be dismissed. I do not think the assignee 
had any right to attempt to deal with his claim, in face of 
the notice of motion actually pending ; and, as far as the 
defendant was concerned, he had a right to make a reason
able settlement, if he could. Action dismissed with costs."

The plaintiff now moved before the Divisional Gourt by 
way of appeal from this decision on June 23rd, 1890, before 
Boyd, C., and Ferguson, J.

Du Vemet, for the plaintiff (a).
(a) Aa the judgments of the Divisional Court entirely turn upon the 

compromise before action, only that part of the argument having reference 
thereto is here reported.— Rkf.
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W. Cassell, Q.C., for the defendant. The plaintiff has no 
remedy at all and cannot sue. The assignee and the defen
dant made a settlement before suit. The estate is .bound 
by the compromise, which the action if successful would 
upset: Anon v. Oelpcke, 5 Hun 245, shews that a trustee 
can compromise claims for Jbhe benefit of creditors. See 
also Leeming v. Lady Murray, 13 Ch. D. 123 ; Yate Lee’s 
Law of Bankruptcy, 3rd ed. p. 475.

Du Vernet, in reply. R. S. 0. 1887, ch. 124, secs. 16, 17, 
sub-sec. 2, shew that a meeting of creditors was necessary, 
or the intervention of the County Judge. Besides the 
alleged compromise was made after the application for the 
order allowing the action to be brought. I refer to In re 
Jarvis v. Cook, 29 Gr. 303.

THE ONTARIO REPORTS. XIX.]

Argument.
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Th
The evidence shews that a compromise was arrived at 

between the assignee.and the defendant in regard to the 
claim now in litigation. This was in pursuance of a reso
lution of creditors duly called, by which it was left to the 
inspectors and assignee to see if a settlement could be 
arrived at, and report to the creditors the result of their 

% deliberations. Two of the three inspectors and the assignee 
approved of the terms of settlement arrived at, and it is well 
proved that it was in the circumstances the best thing to do. 
The solicitor of the assignee says that he thought the set
tlement was a good one, and in the interests of the estate. 
There was a meeting of creditors called, who approved of 
the action taken, and other creditors being spoken to, also 
sanctioned what was done. It is not very clear whether 
the meeting was in all respects formal, but the fair result 
of the evidence is, that with the exception of the creditor 
now suing in the name of the assignee, there was a general 
consensus in favour of the compromise. The amount 
involved was $200, 
creditor, agreed that 
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estate his claim for exemption to the extent of $100, which Judgment, 
leftlonly $50 under discussion. The chattels in dispute Boyd, C. 
consisted of horses, the keep of which averaged $7 or $8 a 
week, and a speedy settlement was for this and other reasons 
deemed advisable. Now, the statute R. S. 0.1887, ch. 124, 
cannot be so read as to justify a compromise by the body of ’ 
creditors, and the prosecution of an action in the name of 
the assignee by one creditor to impeach the subject-matter 
of that which was compromised. The attack here is on a 
bill of sale, but before action the assignee had settled the 
claims of the creditors, and executed a release to the defen- 
dent. That release is attacked on various grounds in the 
defence, but not I think successfully. It would be unjust 
to hold the bill of sale invalid on the one hand, and on the 
other hand for the creditors to retain the benefit of the 
$100 exemption conceded to them by the insolvent.

The action of the inspectors and the majority of the 
creditors in effecting a compromise under the Act must 
bind a dissentient creditor unless he takes direct steps to 

^ impeach it for some satisfactory reason. Ido not see that 

it matters that notice of motion had been given by the 
creditor under sec. 7, sub-sec. 2, if the order made by the 
Judge was without notice of the compromise actually and 
bond fide effected prior thereto. The second meeting of 
creditors was on November 9th ; notice of motion to the 
assignee for the use of his name on November 20th; 
release executed November 25th ; order to bring the action 
November 27th, and action begun February 12th, 1890,
No information was laid before the Judge who made the 
order of the pendency of the compromise proceedings, nor 
was he aware of the release given by the assignee. That 
release must work a disqualification in the right of action 
in the assignee’s name if it was a valid and honest release, 
and of that I entertain no doubt. For this reason I think 
/the judgment should be affirmed with costs.

575DL. KEYES V. KIRKPATRICK.
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Judgment. FERGUSON, J. :— 

Ferguson, J.
I

This is an action by an assignee for the benefit of credi
tors of one McCormick, to set aside a transaction made 
between McCormick and the defendant. The assignee had 
made a settlement of the matter, and as shewn by the 
evidence, had given a release, and was unwilling to bring 
the action until an order under the provisions of the Act 
was obtained by one of the creditors. It appears that the 
settlement and release took place after the notice of motion 
to obtain the order, and it is contended that pending such 
notice this should not have been done. I fail to perceive 
the soundness of this contention ; for if it is correct and 
full effect is given to it, it seems to me that any creditor 
might at any time by giving such a notice stop or materi
ally impede the proceedings for the winding up of an estate 
by an assignee for creditors. It was not, I think, to be 
assumed by the assignee that because a notice was given, 
an order would be made ; and if the conduct of an assignee 
is honest, and in all other respects good, though during 
the pendency of such a notice, I do not see tha^ it would 
be void or bad simply by reason of the nqtice.

After a perusal of the evidence in this case, I am of the 
opinion that the conduct of the assignee touching the 
settlement and release, was honest and in perfect good 
faith, and I cannot say that it appears that it 
authorized. It also appears, I think, that the effect 
not disadvantageous to the estate, which, however, seems 
to have been so small that it was not easily possible that 
each creditor could have been very severely injured.

At the first meeting of creditors there seems to have 
been, as a witness puts it, a great lukewarmness amongst 
the creditors, and they seemed to think that nothing could & 

be “ made out of this thing ; ” but there seems to have been 
general instructions to the assignee to do the best he could, 
and afterwards two of the inspectors told the assignee that 
what he was purposing to do was the best thing he could 
do. A second meeting of the creditors was called. It is
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said, however, that a quorum did not attend. Whatever Judgment, 
that may mean, I do not see how an assignee can compel Ferguson, J. 
the attendance of creditors at a meeting. Looking at the 
whole of the evidence I think it may fairly be said that 
the settlement was honorably made by the assignee, he 
believing that he had authority to make it, and I incline 
strongly to the opinion that the authority was sufficient ; 
that it was not disadvantageous to the estate, but the 
contrary of this; and besides the assignee obtained by it $100 
worth of exemptions which would not otherwise have been 
available to the estate; and seeing that there was in fact some 
authority, that all was done under the belief that there 
was all necessary authority, I think it would not be a 
proper thing under such circumstances to hold the settle
ment bad, and if it is so held to be good this action must

KEYES V. KIRKPATRICK.L."
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There may be other and different reasons why the action 

cannot succeed, but this one seems to me sufficient.
I think the judgment should be affirmed.
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Black v. Ontario Wheel Company.

«0
Master and servant—Accident to servant—Fall of élemtor—Negligence

's knowledge oj defects— Want of reasonable care 
orkmen s Compensation Jor Injuries Act 

nib-sec. 4.

In an action by a workman against his employers to recover damages for 
injuries sustained owing to the falling of the cajje of an elevator in the 
defendants’ factory, the negligence charged was in the manner in which 
the heads of the bolts wore held, and in the nature of the safety catch

> —Common law 
—Factories Act,

Master
liability—“ IP 
R. S. O. ch. 208, sec. 15, s

used upon the cage.
There was no evidence to shew that the defendants were or should have 

been aware that the bolts were improperly sustained. They had em
ployed a competent contractor to do this work for them only a few 
weeks before, and it was not shewn that the alleged defect might 
readily have been discovered.

Held, that the defendants were not liable upon this head 
phy v. Phillips, 35 L. T. N. S. 477, distinguished, 
safety catch was made for the defendants by competent persons, and 

there was no evidence that it was not one which was ordinarily used 
Held, that the defendants were not liable upon this head unless there was 

a want of reasonable care on their part m using the appliance which 
they used ; and it was no evidence of such want of reasonable care 
merely to shew that a safety catch of a different pattern was in use ten 
years previously by others, or even.that it was at present in use, and 

1 ' that a witness thought it might have prevented the accident ; and as 
no negligence was shewn, the defendants were not liable either at com
mon law or under the Workmen’s Compensation for 

By sec. 15, sub-sec. 4, of the Factories Act, R. S. 0. ch. 208, “ All ele
vator cabs or cars, whether used for freight or passengers, shall be 
provided with some suitable mechanical device, to be approved by the 
inspector, whereby the cab or car will be securely held in the event of 
accident,” &c.

There was no evidence to shew whether this particular safety catch had 
been approved by the inspector :—

Held, that the onus was upon the plaintiff to prove that the catch had not 
been approved ; and if it had neither been approved nor disapproved, 
the question still was whether the catch used were of such a character 
and pattern as to make the use of it unreasonable.

This was an action to recover damages for injuries 
sustained by the plaintiff owing to the falling of the cage 
of an Elevator in the defendants’ factory, and was tried 
before Armour, C. J., with a jury, at the Spring Assizes, 
1890, at Kingston.

The plaintiff at the time he received his injuries was a 
workman in the defendants' employ, and appeared to have 
been lawfully in the elevator when the cage fell. The
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case of the plaintiff as to the cause of the falling of the Statement, 

cage was that certain bolts which passed through the floor, 
and upon which was suspended a portion of the machinery 
for working the elevator, were not sufficiently secured by 
washers under their heads, or otherwise ; that ii/ conse

quence the heads were drawn through the floor upon which 
they rested ; the machinery was thrown out of gear ; 
number of cogs upon one of the wheels were broken off, 

t and the cage was allowed to come down with great 
violence, causing the plaintiff's injuries. It is not necessary 
to examine the theory set up by the defendants as to the 
cause of the accident. It was shewn that the machinery 
for working the elevator had been put in to the defendants’ 
factory by a firm of independent contractors, whose busi
ness it was to do work of that character ; it had only been 
in use for a few weeks before the accident occurred. The 
floor through which the bolts passed and upon which they 
were suspended'was a thick pine floor ; after the accident 
hickory instead of pine was used and washers were put 
under thedjeads of the bolts.

It was shewn that a safety catch formed part of the 
cage of the elevator but that it failed to work, the reason 
given being that the rope by which the cage was suspended 
neither broke nor became slack du ring" its descent, so that 
the catch was never loosened. A witness was called who 
stated that in a factory in which he had been employed 
some ten years before, a safety catch was made and used, 
worked by a governor similar to that used with the safety 
valve in many steam engines and which came into opera
tion upon any increase in the speed of the descent of the 
cage without regard to the slackening of the rope. It was 
not shewn whether or not the safety catch used by the 

, defendants had been approved by the inspector under 
section 15 of the Factories Act, ch. 208 R. S. 0. It
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contended on the part of the plaintiff that, as this catch 
had not worked so as to prevent this accident, the factory 
was an unlawful one within the meaning of that Act, or 
that at all events there was negligence on the part of the 
defendants in using it.
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At the conclusion of the plaintiff’s case the learned 
Chief Justice entered a nonsuit, Being of opinion that - v 
there was no evidence to go to the jury of negligence on 
the part of the defendants.

At the Easter Sittings of the Divisional Court 1890, the 
plaintiff moved to set aside the nonsuit and for a new 
trial upon the law and evidence.

The motion was argued before the Divisional Court, 
(Falconbridge and Street, JJ.,) on 26th May, 1890.
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Britton, Q. C„ for the plaintiff. The defendants are 
liable at common law. Murphy v. Phillips, 35 L. T. N. S. 
477, shews that where the employer ought to know of the 
defect, and the injured employee did not know it, the 
latter can recover. The plaintiff is • entitled to recover 
under the Workmen's Compensation Act, R. S. 0. ch. 141, 
as amended by 52 Vic. ch. 23 (0.). ' ^.defendants 
also liable under the Factories Act, R. S. 0. ch. 208, sec. 15. 
There was evidence to go to the jury under any one of 

It was well known to the superintendent of the
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in the habit of uSing the elevator. The cause of the 
the wheels getting out of mesh. They

13 Q.
than

were
f1 elevator falling was

got so by hangers being put through the floor. This 
negligence. Then the want of safety catches was a defect 
under the Factories Act. ’ The Act of the accident happen
ing at all is evidence of negligence to be explained : 
Cataraqui Bridge Co. v. Holcomb, 21 U. C. R. 273 ; Wilmot 
v. Jarvis, 12, U. C. R. 641. Apart from the statutes there 
was evidence to go to the jury to shew that the superin
tendent could have discovered by a reasonable examination 
that this elevator was not secure. The plaintiff shews

a sufficient cause
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that an accident happened, and proves 
for it existing. It is like the case of an engine emitting 
sparks and the grass being found on fire. If there is any 
evidence at all the case should go to the jury : Madden v.
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cornu
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Hamilton Forging Co., 18 0 R 55 ; Le May v. Canadian Argumeit. 
Pacific R W. Co., ib. 314 ; Mcffibbon v. Northern R W.
Go., 14 A. R. 91.

E. D. Armour, Q. C., for the defendants. The plaintiff 
must establish, 1st, what the duty is, and, 2nd, that it has 
'been neglected. To suggest a theory is not enough. .
There is no positive evidence that the cause assigned by 
the plaintiff was the cause of the accident. The cause 
assigned is suggested as a theory by just one witness.
The plaintiff should establish it positively. So far from 
his being able to do so, it is a mechanical impossibility that 
the accident was caused as alleged. The cases cited with 
regard to the doctrine res ipsa loquitur do not apply 
to a case of master and servant. The plaintiff has not 
made out his case, when he has shewn that an accident 
happened in a factory ; he has to shew a duty and a breach.
A servant takes a risk that strangers do not take. See 
Roberts & Wallace on the Duty and Liability of Employ
ers. The statutes do not carry the case any further. 
Knowledge on the part of the master and ignorance on the 
part of the servant are necessary to constitute a cause of 
action : Griffiths v. London and St. Katharine Docks Go.,
13 Q. B. D. 259. Where it is alleged that some other person 
than the employer was negligent, the case comes under 
the statute only in certain specified cases. In this case the 
negligence was that of the contractors, for which 
not responsible. See sec. 6 of 52 Vie. ch. 23 (0.). The 
defendants are not for ever and ever responsible for the 
fault of the contractors. The absence of safety catches 
was not the cause of the accident at all.

Britton, in reply.

June 21, 1890. The judgment of the Court was de
livered by

Street, J.—(after stating the facts as above) :—

The plaintiff contends that the defendants are liable at 
law, and under the Workmen's Compensation for
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Judgment. Injuries Act, ch. 141, R. S. O., and also under the Factories 

Street, J
w 1

Act, ch. 208, R. S. 0.
In order to render the defendants liable at common law, 

i on the part of the em- 
the part of the workman. The

ah

it is necessary to shew negligence 
ployer, and ignorance on 
negligence relied upon here is, firstly, the manner in which 
the heads of the bolts were held ; and, secondly, the nature 
of the safety catch used upon the cage of the elevator.

There was no evidence to shew that the defendants 
aware that the bolts were improperly sustained, nor

it
thi
wl

pr<
were
of any facts from which it can be said that they should 
have made themselves aware of the fact. They had 
ployed a competent contractor to do this work for them 
only a few weeks before, and it is not shewn, but rather 
the contrary, that the alleged defect was one which might 
readily have been discovered. The case differs in this 
respect from that of Murphy v. Phillips, 35 L. f. IN S. 
477, relied on by the plaintiff, where the employer 
held to be guilty of negligence because he did not repl 

pair a chain which had been constantly used for many 
years, and was plainly and visibly in a dangerous state. 
With regard to the nature of the safety catch used by the 
defendants, it was made for the defendants by compe
tent persons, and there is no evidence that it was not one 
which was ordinarily used.

The evidence upon which it is sought to charge the de
use is that of A.

W.
21
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fendants with negligence in regard to its 
H. Black, a brother of thè plaintiff, who stated that ten 
years before the trial he had been employed by a firm in 
Toronto who manufactured and sold a safety catch worked 
by a governor, which he said would have prevented this 
accident. This witness had had no experience in such 
matters for the ten years preceding the trial: there is 
therefore no evidence that this particular device has been 
dopted ; for all that appears it may have gone into disuse 

defect of its own. The question in such cases 
want of reasonable
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wh,ch they used. It is no evidence of such want of reason- 
ah e care merely to shew that a safety catch of a different 

' m. USe,te" years by others, or even that

thinks .W h^L % SOme pel'SOnsl and a witness 
t nks it might have prevented the particular accident
which here took place. - The line must be drawn inTh

i between suggestions of possible precautions and evi-
, f fri T6 g™Ce SUch as 0«ght reasonably and

H' Co L R f n P°.mjUry:” Cmfi^v-Metropolitan X.
21 q £ D 371 ' at P' 304 ; Waleh v' Whitd°y.

Judgment. 

Street, J.
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I am of opinion, therefore, that the 
have succeeded at

plaintiff could not 
common law, because I can find 

evidence of negligence on the part of the employer.
The 1st sub-sec. of the 3rd sec. of the Woikmen’s Com-

2™S52 Vie fOI “-j K' S, °" aS amended by sec. 3 ofch. 
-.1, 52 Vic. (O.) provides that ■■ Where personal injury it,
caused to a workman byreason of any defect in the condition 
m anangement of the ways, works, machinery, plant, build
ings or premises connected with, intended for, or used in 
the business of the employer," the workman shall have 
the same right of compensation against tlie employer as if 
the workman had not been a workman of nor in the 
•service ot the employer, &c.

Sub-sec. 1, of sec. 5 of ch. 141, as amended by sec. 8 of

' 7’, , ’ provides tilat a workman shall not be
entitled under the Act to any reriiedy against the employer 
under sub-sec. 1 of sec 3 of ch. 141, "unless the defect 
therein mentioned

no
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arose from or had not been discovered 
or remedied owing to the negligence of the employer or of 
some person entrusted by him with the duty of seeing that 
the condition or arrangement of the ways, works, machin- 
cry, plant, building, or premises are proper.”

To entitle the plaintiff to succeed under this

k
.. „ - Act it is

necessary therefore to shew negligence on the part either 
ot the employer or of sojne person entrusted by him with 
the duty above mentioned.

1 have already given my 

74—VOL. xix. o.B.
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Judgment, negligence was shewn on the part of the employers, tor 
the same reasons I must hold that no negligence was shewn 

' on the part of any one else employed by them. 1 he negh 
llened in connection with the bolts was in tact 01 

in the machinery for

584

gence a
the part of the contractors who put 
working the elevator and not on the part of the defendants 
or anv of their workmen or employees, and the negligence 
alleged in connection with the safety catch was not proved.

remains the question of the defendants liability
under the Factories Act, ch. 208, R S. 0.

The 4th sub-sec. of the 15th sec. of that Act provides 
that “ All elevator cabs or cars, whether used for freight or 
passengers, shall be provided with some suitable mechani
cal device to be approved by the inspector, whereby the 
cab or car will be securely held in the event of accident to 

or hoisting machinery, or from any

There

the shipper, rope, 
similar cause.”

There was no evidence offered as to whether this par, 
ticular safety catch had been approved by the inspector 
or not ■ if it had been approved by the inspector, then the 
factory would not be an unlawful factory even although 
the catch had failed to act; so that it seems that the 

should be upon the person alleging that the factoi) 
unlawful one to prove that the catch had not 

If, however, there were a safety

onus 
was an
been approved by him.
catch there‘/which had neither been approved nor disap- 
proved by the inspector, the plaintiff must be driven back 
to the question whether the catch used were of sucli a 
character and pattern as to make the use of it unreason
able. The employer is not made an absolute insurer of 

e safety of his employees either under the Factories Act 

the Workmen's Compensation Act.
For these tessons I think the nonsuit was right, and 

that the motion to set it aside should be dismissed with

;
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[QUEEN’S BENCH DIVISION,] 

Hepburn v. Township of ^Orford
li-

ET AL.
for

Water and watercourses-" Ditches and Watercourses Act, 18SS"- 
not in accordance with award—Remedy under sec. 18-Costs.

- Workits

X\h*r® a".awar‘1 haa be™ made under the “ Ditches and Watercourses Act, 
188.1, the only remedy for the non-completion of the work in accordance 
with the award is that provided by sec. 13 of the Act
"æ followediana

r or greater costs were allowed to the defendants than if they »•-«* 
sfully demurred instead of defending and going down to trial.

ed.
ity

No other 
succès:les

The plaintiff by his statement of claim alleged : (1) Statement. 
That he was the owner and occupier of the south 
quarter of lot 16 in the 4th concession of the township of 
Orford, in the county of Kent. (2) That the defendant 
McKillop was the owner and occupier of the adjoining 
east one-quarter of the same lot, and also of the south hall' 
of lot 17 in the same concession. (3) That the defendant 
Allison was the owner and occupier of the north half of 
lot 17, across the northerly part of which the Canada 
Southern Railway ran. (4) That the defendant Campbell 
was the owner and occupier of the adjacent lot 16 in the 
3rd concession. (5) That the defendants the township of 
Orford were a municipal corporation which had charge of, 
nd jurisdiction and control over, and for the purposes of 

this action were the owners of, a public highway or road 
running between the 3rd and 4th concessions and between 
the lands owned by Campbell and those owned by the 
other defendants. (6) That for many years past these 

. lftnds and rond had been drained, so far as thev 
were drained, by a natural depression or watercourse 
running across the lands of the plaintiff and of the defen
dants McKillop and Anderson in a north-easterly direction, 
and thence under and past the railway, and this water- 

had been somewhat improved from time to time by
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excavations therein for the purpose of making a ditch or 
drain, but as the lands became cleared and improved, and
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the road move travelled, they required more and better 
drainage than was afforded by this watercourse and the- 
ditcl! or drain therein. (7) That ori or about the *th 
October, 188(i, the engineer of the township, appointed 
under the provisions of the Bitches and Watercourses Act, 
made an award for the deepening and widening of the 
ditch or drain. (8) Thi^ by this award the defendants 
were required greatly to enlarge and improve this ditch 
or drain, and to make and straighten the course for 
the water of the size and dimensions mentioned in the 
award, and all of such work was to be done by the 
defendants along, from, and below and north-easterly of 
the plaintiff’s land, and within the time limited in the 
award. (9) That some of the defendants appealed from 
this award, and on or about the 17th November, 1886, 
the Judge before whom the appeal was tried slightly 
amended the award, but otherwise confirmed it. (10) 
That if the drain or ditch had been made by the de
fendants as provided for in the award, or in the award 
as amended on appeal, it would have effectually drained 
the plaintiff's lands. (11) That the defendants assumed 
and pretended to act and do work under and in pursu- 

of the award as amended on appeal, but they did not 
construct the drain as required thereby, and did not make 
it within the time specified and required, or of the size or 
dimensions or in the course specified, and by reason thereof 
the plaintiff was deprived of the drainage of his land to 
which he was entitled, and he thereby suffered great loss 
and damage to his crops and lands, and he was deprived 
of the use and benefit thereof, and the value of his farm 
was not enhanced as it would have been if such work had 
been done and the drain completed by the defendants. (12) 
That part of the drain required' by the award and amend
ments extended upwards, through, and across and above the 

was properly constructed

and
defe
have
actec
worl

Statement.

!
by
purp 
not ]

dam; 
requ 
of tl 
as p 
refus

Tl

mad<
dami
makf

Tl
to se

Iss
at St 
J., w 
actio

ance

i out
:

costs.

At

judgi
plaintiff \s land, and that portion 
within the time limited, and by reason thereof the water 
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and damage occasioned by the delay and default of the Stokment. 
defendants was much greater than it otherwise would 
have been. (13) That the defendants, so far as they 
acted under and in pursuance of the award, did the 
work in a careless, negligent, and unskilful manner, and 
by reason thereof the drain was less serviceable for the 
purpose for which it was intended, and the plaintiff did 
not receive the benefit therefrom to which he was entitled 
and by reason thereof he had suffered great loss and 
damage, (14) That the plaintiff had from time to time 
requested the defendants to make the respective portions 
of the drain allotted to them respectively by the award 
as provided therein, but that they had neglected and 
refused so to do. >

The prayer of the statement of claim was for a declara
tion that the plaintiff was entitled to have the drain 
made, completed, and maintained by the defendants ; for 
damages; and that the defendants might be ordered to 
make and complete the drain.
/ The defendants answered separately, but it is unnecessary 

to set out their statements of defence.
Issue was joined, and the cause was heard at the sittings 

at St. Thomas on the 3rd December, 1888, by Ferguson,
J., who at the close of the plaintiff’s case dismissed the 
action with costs, upon the facts therein appearing, with
out saying anything as to the question of jurisdiction ; 
and counsel saying that there should be only one set of 
costs, His Lordship said : “ I think I will leave that to 
the taxing officer. I say nothing about it. The action is 
dismissed with costs."

HEPBURN V. TOWNSHIP OF ORFOliD. 587
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■2) At the Hilary sittings of the Divisional Court, 1889, the 

plaintiff moved to set aside the judgment and to enter 
judgment for the plaintiff, or for a new trial, on the 
grounds : (1) That the judgment was contrary to law and 
evidence, &c. (2) That the plaintiff's claim was proved 
at the trial, the evidence of the engineer and other witness- 
esses shewing the ditch or drain in question to be incom-
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plete according to the award made by the engineer and 
the amendments thereto, under which the drain should 
have been constructed ; and in consequence of the award 
not being carried out the plaintiff sustained damages, and 
should have been awarded the same at the trial or by a

Statement.

/
reference to ascertain them.

The motion was argued before Armour, C. J., and 
Falconbridge, J., on the 15th February, 1889.

Ayleaworth (with him K. Mills) for the plaintiff. The 
Ditches and Watercourses Act of 1883 was the one in 
force when the award was made. It is said that the 
plaintiff’s only remedy is under sec. 13* of that Act (sec. 
15 of R. S.0.1887 ch. 220) ; hut that provides only fot the 
building of the drain, not for compensation or redress for 
actual damages already suffered. O’Byrne v. Oampbell, 
15 O. R. 339, shews that this action lies. On the evidence 

given by the plaintiff the 
drawn from a jury. The plaintiff is entitled to the relief 
which he asks, a declaration of his right to have the water 
flow through the lands of the defendants, and a mandatory 
order to have the work completed, as well as damages.

W. R. Meredith, Q.C., for the defendants the township 
of Orford and the defendant Campbell. The plaintiff has 

medy by action. Without the statute the plaintiff 
would have no right to have the water carried over the 
defendants’ lands, and so his rights are entirely governed 
by the statute. I refer to Murray v. Dawson, 17 C. P. 588.

*1.3. The engineer shall, ftt the expiration of the time limited by the 
award for the completion of the work, inspect the ditch or drain, if re- 
(juired in writing so to do by any of the parties interested, and if lie finds 
the work or any portion thereof not completed in accordance with the 
award, he may let the same, in sections, as apportioned in the award, to 
the lowest bidder therefor, taking such security for the performance
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thereof within the time to be limited, as he may deem necessary, 
such letting shall take place till after four clear days’ notice in writing of 
the intended letting has been posted in at least three conspicuous places 
in the neighbourhood of the work, and notice thereof is sent by registered
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letter to such parties interested in said award 
said municipality, but if the engineer is satisfied of the bona fide* of the 
persons doing the work, and there is good reason for the non-completion, 
thereof, he may, in his discretion, extend such time.
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McKillop, for the defendant McKillop.
Charles MacDonald, for the defendant Allison. 
Aylesworth, in reply.

iL. 589

id Argument.
id
vd
ad

/ June 27, 1890. The judgment of the Court was deliv

ered bynd

Armour, C. J. :—

I do not agree with the conclusion arrived at by the 
learned Judge at the close of the plaintiff's case upon the 
facts then proved, but I think that sufficient was proved 
in the plaintiff’s case to compel the defendants to go into 
evidence in their defence, and consequerftly I would be in 
favour of granting a new trial were we of opinion that 
this action was maintainable in point of law.

Tile award was made under the “ Ditches and Water
courses Act, 1883,” and we think that the only remedy « 
open to the plaintiff for the work not being completed in 
accordance with the award, which is what he complains 
of in his statement of claim, was the remedy provided by r 
section 13 of that Act.

We think that this case is governed by Murray v. Daw
son, 17 C. P. 588, and is not distinguishable in principle 
from it, and it was not intended by anything that 
said in O’Bryne v. Campbell, 15 O. R. 339, to affect the 
principle so laid down.

We think, therefore, that this, action must be dismissed ; 
but as this question might have been raised by demurrer 
without the expense of a trial, no other or greater costs 
will be taxed to the defendants than would have been 
taxed to them had they simply demurred to the statement 
of claim and the demurrer had been decided in their 
favour ; and whether or not there should be only one set of 
costs we leave to the taxing officer.
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Judgment FALCONBRIDGE, J. 
Falconbridge

I agree that plaintiff’s only remedy is that provided by 
section 13 of the “Ditches and Watercourses Act, 1883,” and 
I concur in my lord’s disposition of the motion.

J.
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[COMMON PLEAS DIVISION.]

The Ontario Natural Gas Company v. Smart 

and

In re The Ontario Natural Gas Company 
Corporation of the Township of Gosfield South.

Municipal corporation*— Mineral gaa—R. S. 0. ch. 184, »ec. 566—Format 
by-law—Indemnity—Right to reservoir.

bJ

ET AL.

AND THE

Mineral gas is a “mineral” within the meaning of see/585 of the Muni- 
cipftl Act, R. S. U. ch. 184.

of the highway, foi the purpose of boring for and taking therefrom oil 
gas, or other minerals': ” the quantity of land was no more than was 
necessary for the company’s purposes, and the rights of the public 
were fully protected 6 1

Meld, that the practical difference 
ground for quashing the by -law.

The council before pasiing the by-1 
gas company ngainstVuiv costs a 
reason of the papsingW same

field, that under the cifcumstances, this could not be deemed to be evi
dence thatdt was not hissed in the public interest.

The plnintiffsiVby first sulking a well on the land near the defendants, did 
not thereby aNnure th/riglit to restrain the defendants from using the 
reservoir lying iWler/he said land.

This was a motion for an

here was so small as not to constitute a

aw, insisted on an indemnity from the 
ml damages that might be incurred by

injunction to restrain the statement, 
defendants, including the corporation of the Townshitf 
of Gosfield South, from proceeding with the sinking ol 
a well upon one of the concession lines in that town
ship for the purpose of obtaining natural gas.

There was also a separate motion on behalf of the same 
plaintiffs and Mr. R. A. Coste, to quash a by-law of the 
corporation of the township of Gosfield, passed for the 
purpose of giving to certain, persons a lease of the right 
to bore for natural gas upon the road allowance in 
question.

On May 31, 1890, the motion was argued.
Robinson, Q.C., and H. S. Osier, for the plaintiffs. 
Ayle8worth, Q.C., for the defendants, other than Walker. 
W. H. Blake, for the defendant Walker.
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TlJudgment. June 5, 1890. STREET, J. 
Street, J.

high 
year, 
and • 
unde 
certa 
alonj 
rene'
$50,

It appears from the evidence that some months before 
the passing of the by-law in question, the plaintiffs sank 
a Well near the road in question for the purpose of obtain
ing natural gas and were successful in doing so. 
time they supplied it to one or two manufacturers, but 
owing to some defect in the piping, which they used to 
conduct the gas from the mouth of the well, the gas took 
fire and burned for several days before it could be 
extinguished. This happened some ten months ago, and 
the plaintiffs have ever since been unable, for lack of 
money, to lay pipes to conduct the gas to where it is 
wanted for consumption, and the well has remained 
covered and closed in during all that period.

The defendants, other than Hiram Walker & Sons, who 
made defendants merely because they hold the land in 

trust for the plaintiffs, and other than the township of Gos- 
field, are members of a partnership called the Kingsville 
Citizens Natural Gas Company, formed for the purpose of 
finding and supplying natural gas to the people of Kings
ville. They bored one or two wells in different parts of the 
township, but so far have failed in striking any vein of 

Then they applied to ^he township counbil to 
exercise the power contained in sec. 565 of the Municipal 
^.ct R. S. 0. ch. 184. The council, accordingly, gave the 
notices required by that section of their intention to pass 
a by-law enabling them to exercise their powers under ifc.

The passing of the by-law and the right of the council 
to pass it, were contested by the plaintiffs. The council 
appear to have doubted whether natural gas was a mineral 
x/thin the meaning of the section, and whether they had 
power to authorize anyone to take it from under the road. 
A very strong and widespread feeling, however, seems to 
have prevailed in the township in favour of the passing of 
the by-law ; and the council finally passed it, first taking 

bond from the applicants to indemnify them against any 
expense to which they might be put by reason of them 

doing so.
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The by-law authorizes the granting of a lease to certain Judgment, 
members of the Kingsville Gas Company, of a portion of the 
highway 30 feet in width and 110 feet in length for 
year, at the rental of $1, " for the purpose of boring for 
and takingÿtherefrom oil, gas, or other minerals in, upon, or 
under the said part of said land or highway.” Then follow 
certain stipulations for the protection of public travel 
along the highway. The by-law goes on to provide for a 
renewal for four years of the lease at the annual rent of 
$50, at the lessees’ option.

Under the lease, which has been made pursuant to this 
by-law, the defendants, the Kingsville Gas Company, have 
erected a derrick and machinery for boring a well with the 
object of trying to obtain gas, and had already proceeded 
to the depth of 400 to 600 feet, when an injunction was 
moved for in the present action, since which time the work 
has been stayed, by an undertaking on the part of the 
defendants, pending the completion of the material for and 
against the motion.

The well of the defendants is only 205 feet from that 
of the plaintiffs, and the indications so far are that the 
strata in the two wells, at the depth of 300 feet at all 
events, are identical.

The main objection taken to the by-law and to the 
rights pf the Kingsville Company is, that natural gas is 
not a mineral within the meaning of the 565th section of 
the Municipal Act ; and that the council had therefoy 
right to pass the by-law.

I have referred to the meaning given to ?tho word 
" mineral ” in many dictionaries and also in the current 
works upon mines and mining, and to the discussions in 
number of cases in which the question has been considered.
See MacSwinney on Mines, pp. 11 to 17; Bainbridge on 
Mines, 4th ed., pp. 1 to 6 ; Hartivell v. Oamman, 3,Morri- 
son’s Mining Reports, 229 ; the cases collected in Earl of 
Rosse v. Wainman, 10 Morrison’s Mining Reports, pp. 398 
to 421 ; Allison and Evans Appeal, 11 Morrison’s Mining 
Reports pp. 142 to 151 ; Johnston’s Appeal, 15 Morrison’s 
Mining Reports, 556; Dunham, v. Kirkpatrick, 101 Penn.
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tow:Judgment. 36 ; Hext v. Gill, L. E. 7 Ch. 699 ; Lord Proiost and 
Magistrates of Glasgow v. Farte, 13 App. Cas. 657 ; Earl 
of Jersey v. Guardians, &c., of Meath Poor Law Union, 
22 Q. B. D. 555, 558 ; Elwes v. Brigg Gas Go., 33 Ch. D. 
562.

sell,
Street, J.

take
the

■ ered
S-In most, if not all of the cases to which I have referred, 

the word was used in connection with a context which 
threw some light upon the meaning and sense in which it 

to be interpreted ; for it appears to be a word which

con\
by-1,
publ
inte:is capable of a very extended meaning when full scope 

may properly be given to it. For example in the report 
of the Geological survey of the State of Pennsylvania 
referred to in Dunham v. Kirkpatrick, 101 Penn., at p. 41, 
the mineral products of the State are classified as follows, 
“ Petroleum, coal, natural gas, building stone, flagstone, 
building-brick clay, fire clay, limestone, iron ore, mineral 
paint, and mineral water.” In that case however, the 
context of the deed in which the word “ minerals was

5: jJ

the
“ mi

B
{

I
be ) 
used 
if thused was held so to control its meaning as to prevent its 

extending to petroleum oil.
In Hext v. Gill, L. R. 7 Ch. 699, Hellish, L. J„ stated, atp. 

712, the result of the authorities to be that “a reservation of 
minerals includes every substance which can be got from 
underneath the surface of the earth for the purpose of 
profit, unless there is something in the context or in the 
nature of the transaction to induce the Court to give a 
more limited meaning.”

This definition although criticised by Lord Halsbury in 
Lord Provost and Magistrates of Glasgow v. Furie, 13 App. 
Cas. 657, received the support of Lord Herschell in the 
same case, and was afterwards warmly approved by the 
Court of Appeal in the Earl of Jersey v. Guardians of the 
Poor of Meath Poor Law Union, 22 Q. B. D. 555.

It appears therefore, that the word is capable of 
struction which would make it include natural gas ; and 
the question is whether it is to be taken to have been used 
in section 565 of the Municipal Act in its widest, or in a 

more restricted sense.
That section is as follows: “The corporation of any
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township or county, wherever minerals are found, may Judgment, 
sell, or lease, by public auction or otherwise, the right to 
take minerals found upon or under any roads over which 
the township or county may have jurisdiction, if consid
ered expedient so to do.”

Sub-section 3 of the section provides that “ The deed of 
conveyance, or lease to the purchaser or lessee under said 
by-law, shall contain a proviso protecting the road for 
public travel, and preventing any uses of the granted rights 
interfering with public travel.”

There is absolutely nothing in this enactment which 
appears to control or restrict what the Legislature ex
pressed or to explain what they meant when they gave 
the corporations mentioned in it the right to deal with 
“ minerals.”

I have been able to discover no reason why it should 
be held that the intention was to restrict the word 
used to any particular class or variety of minerals ; 
if the township can grant the right to mine for iron or 
salt or oil, why should they not do so for gas ? It is 
answered in the words of Chief Justice Gibson in Schuyl
kill v. Moore, 2 Wh. 477, that “ the best construction is 
that which is made by viewing the subject of the contract 
as the mass of mankind would view it, for it may be 
safely assumed that such was the aspect in which the 
parties themselves viewed it and it is urged that the 
mass of mankind would not view natural gas as being a 
mineral. On the other hand it is said by Lord Macnagh- 
ton in Lord Provost v. Farie, 13 App. Gas. 657, above 
referred to, at p. 690, that1 it has been laid down that 
the word “ minerals ” when used in a legal document or 
in an Act of Parliament, must be understood in its widest 
signification unless there be something in the context or 
in the nature of the case to control its meaning. I think 
myself bound by the authorities to give to the word when 
used in this Act its widest signification, and to hold that 
the council had power to pass the by-law in question.

A further objection taken to the by-law was, that in 
authorizing the granting of a lease of a portion of the
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nd
arl Street, J.

D.

•ed,
ich
i it
ich
ope

41,

)ne,

the

. its

a of
rom
c of
the

y in
Lpp.

the
the
the

son- 
and 
ised 
in a

any



XIX.]596 [vol.THE ONTARIO REPORTS.

be fci 
gas i 
findi 
an il 
not J 
there 
pose

Judgment, highway itself, it was going beyond the power conferred 
atreet, J. by section 565, which authorizes only a lease of the right 

to take the minerals and not a lease of the highway itself. 
The lease which the by-law authorizes is certainly in form 
a lease of the highway, but it is expressed to be “ for the 
purpose of boring for and taking therefrom oil, gas, or 
other minerals/’ &c. The by-law does not strictly follow 
the power given by the Act, but the practical difference 
in the present case seems to be so small that I do not 
think the by-law should be quashed on account of the 

The quantity of land authorized to be taken

I

i
: TJ,

all tl
to beexcess.

appears from the evidence to be no more than is necessary 
for the carrying on the works, and would be necessarily 
exclusively occupied, by them, and the right of public 
travel over the highway is protected and provided for. 
The objection would have been serious had the by-law 
provided for the leasing of any considerable piece of the 
highway.

The fact that the council insisted upon an indemnity 
against costs and damages is urged as a circumstance 
shewing that the by-law was not passed in the public 
interest, and should therefore be quashed, and Peck and 
Corporation of Galt, 46 U. C. R. 211, is cited in support of 
this contention.
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prexThe fact that an indemnity has been insisted upon by a 

council as a condition precedent to the passing of a by-law 
is undoubtedly a circumstance entitled to much weight 
whege there is reason to suspect that they have acted 
other wise than in the public interest in passing it ; but it 

^ is by no means conclusive. The evidence here shews that 
a very wide-spread and perhaps exaggerated belief pre
vailed in the neighborhood of these wells as to the advan
tage likely to arise to the community from this discovery 
of gas. It is not difficult to suppose that the members of 
the council shared in the belief that the development of 
the discovery was of the highest importance to the com
munity of which they were the representatives ; but they 
appear to have entertained some doubts, which can hardly
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be treated as unreasonable, as to whether or not natural Judgment, 
gas was a mineral within the meaning of the statute, and street, J. 
finding the applicants for the by-law willing to give them 
an indemnity they took it and passed the by-law. I can
not find that they are to be blamed for having done so, 
there being nothing to shew that they did so for the pur
pose of shirking any proper enquiry or of consulting 
private interests.

The by-law must therefore, I think, be sustained upon 
all the grounds taken ; and, being sustained, there appears 
to be no groupd upon which the injunction can be^continued.

I think it would be impossible to hold that the plaintiffs, 
by being the first persons to discover the reservoir of gas 
under their own land, can have acquired any right to 
restrain other persons from sinking wells upon their own 
lands for the purpose of reaching the portion of the reservoir 
which lies under them.

If the highway had been land upon which no one was 
entitled to put down such wells, it is possible that the 
plaintiffs might have been entitled to treat it as a belt of 
land protecting their well, and to have restrained its being 
used for an unlawful purpose ; but, holding as I do, that 
the sinking of wells upon it is lawful, I am, I think, 
compelled to hold that the plaintiffs have no right to 
prevent its being used for that purpose.

The motion to set aside the by-law, and the motion to 
continue the injunction, must therefore both be dismissed 
with costs.

It is certainly a matter to be regretted that these two 
companies shduld be unable to arrive at a settlement of 
their differences when a settlement would appear to be 
manifestly advantageous to both. /The plaintiffs’ company 
are useless to, the public, became 

plenty of gas they have
pany are useless to the public because they have money 
but no gas ; it appears to be a very possible result of their 
refusal to agree, that in a short time neither company will 

have either gas or money.
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claim 
to be[CHANCERY DIVISION.]

Th
Boyd v. Johnston. V^draw

sign,
const
dant
that

Vendor and purchaser—Exchange of lands—Land* subject, to mortgage - 
Liability of purchaser to pay,

A his*chaser of an equity of redemption is bound as between himself and 
his vendor to pay off the incumbrances, and this quite irrespective of 
the frame of the contract between the parties.

Where therefore lands were exchanged between the plaintiff and defen
dant which were subject to certain mortgages, t 
bound to pay off those on the lands conveyed 
the plaintiff from liability the

the defendant was held 
to him, and to protect

Th

Statement. This was an action tried before Boyd, C., without a 
jury, at Barrie, at the Chancery Spring Sittings of 1890.

June

Th
Walter Caseèls, Q.C., and A. Skinner, for the plaintiff. 
Pépier, Q.C., for the defendant.

of la 
5 Gr 
of ai 
and 
quite 
the ]

An agreement was entered into between the plaintiff 
and the defendant for the exchange of land, and in pursu
ance thereof the plaintiff conveyed to the defendant part 
of lot 28 in the eighth concession of St. Vincent and the 
west half of lot 19 in the fifth concession of Euphrasia ; 
and the defendant conveyed to the plaintiff the^ast half 
of the west half of lot 15 in the seventh concession of St. 
Vincent. The exchange was of the equities of redemption 
in the said lots, the lots being at the time incumbered by 
mortgages, namely, lot 28 by a mortgage of $3050, the 
west half of lot 19 by a mortgage of $450, and the east 
half of the west half of lot 15 by a mortgage of $2600, the 
latter mortgage including another lot not forming part of 
the lands exchanged.

There was a dispute between the plaintiff and the defen
dant as to what took place when the agreement for the 
exchange was entered into as to the mortgages, the defen
dant claiming that the agreement was that he was to be 
exonerated from the payment of the mortgages on the lands 
conveyed to him by the plaintiff, whereas the plaintiff

gage
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claimed that the agreement was that the mortgages were Statement, 
to be assumed by the defendant.

The defendant put in evidence a release, subsequently 
drawn up by him, and which he procured the plaintiff to 
sign, exonerating the defendant from such payment. No 
consideration was shewn to have been given by the defen
dant to the plaintiff for the release, and the plaintiff stated 
that he did not understand its nature, and that it was the 
giving up of his right of indemnity.

The learned Chancellor reserved his decision and subse
quently delivered the following judgment :

BOYD V. JOHNSTON.L.

1(1
of

Id
ct

a June 5th, 1890. Boyd, C.

The first Chancellor of the Cdurt declared the rule 
of law applicable to this case in Thompson v. Wilkes,
5 Gr. 591, in these words; “ It is clear that the purchaser^ 
of an equity of redemption is bound as between himself 
and his assignor to pay off the incumbrances, and that 
quite irrespective of the frame of the contract between 
the parties. * * The doctrine is not confined to mort
gage transactions, which are but the particular instances 
of the application of the general rule that the purchaser 
of an estate subject to incumbrances is bound to indemnify 

* the vendor against them, even though no covenant to that 
effect has been entered into ; and it does not proceed upon 
any technicality whatever, but upon clear principles of 
reason and justice p. 595.

The transaction in this case is manifested by the deeds 
of exchange, and by that from ' the plaintiff to defendant 
the land is conveyed subject to the mortgage for $3,050 
and $450. As between] plaintiff and defendant, therefore, 
it was the duty of the defendant to pay off these mort
gages and thus protect the.plaintiff from all liability thereon^ 

The passage I have cited shews that the form of dealing 
is not regarded. That answers what was so much discussed 
here as to whether the land was bought as the equity of 
redemption: it is not very material in this case to de- 
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Judgment, termine who is right ; but I rather think that as the 
Boyd, C. conveyance was of the land subject to the mortgages, the 

subject-matter really dealt with between these parties was 
the equity of redemption. Theye was, no new contract 
made regarding the mortgages—that was left to be dealt 
with in the original contract between mortgagor and mort
gagee. But the incident attached by law to this manner 

f of dealing is, that the purchaser (subject to the mortgage) 
1 V becomes surety to the seller for its payment.

The rule in question, which originated in a dictum of 
Lord Eldon in Waring v. Ward, 7 Ves. 332, was acted on 
in a late case before Huddleston, B., which is noted in the 
Solicitors’ Journal of June 30, 1888, but I do not find it 
reported : Ashby v. Jenner, 32 Sol. J. 570, 576.

Proof was attempted of some understanding that the 
purchaser was to be exonerated from payment of these 
mortgages, but as against the deeds contemporaneously 
prepared by the solicitor of the parties, and ^the denial of 
the plaintiff, it would not be safe to detract mmi the effect 
of these conveyances. \

There was then no consideration for the release by the 
plaintiff subsequently procured by the defendant. The 
plaintiff was thereby made to give upea valuable right of 
indemnification without consideration, which satisfies me 
that he did not appreciate or understand what he was doing. 
This being so, his right to relief is established, and judg
ment should pass in his favour as prayed, with costs.

600 THE ONTARIO REPORTS.

: Intoxii
lit
pc

The d<

the

Held,

;
Te

comn 
set o

m Ju
Ciif

June

Tt
by t’ 
ting 
liqnc 
of 8! 
for t

i

T1
aake

1.

agar
Act,

2.

with
to a

3.



XIX.] 601REGINA V. CLARKE.L.

16
[COMMON PLEAS DIVISION.] 

Regina v. Clarke.
le
as
ct

Intoxicating liquors—Liquor License Act, R. S. 0. ch. 194, sec- 70—Selling 
liquor without license—Conviction—Imprisonment forthwith on Non
payment of fine.

.It
t-

The defendant, being present in Court on a charge which was disposed of, 
was, without any summons having been issued, charged with another 

s, namely, of selling liquor without a license. The information 
was read over to him, to which he pleaded not guilty, and evidence for 
the prosecution having been given, ne thereupon asked for and obtained 
an enlargement till the next day, when, on nia not appearing, he was 
convicted in his absence, and fined $50 and costs, and in default of pay
ment forthwith, without any distress having been directed, imprison
ment was awarded :—

Held, that under the circumstances the issuing of a summons was waived.
Held, also, that the conviction in awarding imprisonment in default of 

payment, was properly drawn, for by sec. 70 ot R. S. O. ch. 194, under 
which the 'conviction was made, there is no power to direct distress.

This was a motion for the discharge, under a writ of Statement. 
habeas coiyus, of the prisoner who was confined in the 
common gaol for the county of York, upon the grounds 
set out in the judgment.

June 17,1890, 8. A. Jones supported the motion.
Currie, contra.

June 23,1890. MacMahon, J.

The prisoner was convicted on the 27th of May, 1890, 
by two justices of the peace for the city of Toronto, (sit
ting in the absence of the police magistrate) for selling 
liquor without a license and fined $50, and also the sum 
of $2.55 for costs, and if not paid forthwith, imprisonment 
for three months.

The grounds upon which the defendant’s release was 
asked were :

1. That no information or complaint was laid in writing 
against him as required by sec. 94 of the Liquor License 
Act, R. S. O. ch. 194.

2. That the conviction took place in his absence, and 
without a summons or warrant being issued requiring him 
to appear ; and

3. That the conviction is bad, because it awards impri-
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Judgment, son ment, whereas a warrant of distress should have been 
issued and a return made of no sufficient distress, before 

awarding imprisonment.
From the affidavit of Inspector Archibald (the prose

cutor in the case,) it appears an information in writing had 
been laid against the prisoner, and such information was 
read over to him and he pleaded “ not guilty” to the 
charge. He was present in Court, and had been convicted 
on a charge of drunkenness, but discharged, it being a first 
offence of that kind ; and Inspector Archibald says he told 
Clarke he might as well remain, as he had laid an 
information against him for selling liquor without a license, 
and that Clarke remained in Court, and after the evidence 
for the prosecution had been given, the prisoner asked 
for an enlargement until the following day to enable him 
to procure the attendance of witnesses for the defence, 
which was granted ; but the prisoner not appearing on 
the following day, the conviction took place in his absence.

The prisoner having appeared and pleaded to the infor
mation, and asked and obtained an adjournment of the 
hearing waived the issuing of a summons which, after all, 
is only designed for bringing a defendant before the Court 
in order that he may plead to the information : Regina v. 
Roe, 16 O. R. 1, at p. 3.

Section 70 of R. S. 0. ch. 194, under which the prisoner 
was convicted, makes no provision for distress in default 
of payment of the penalty and costs lor a first offence.

Mr. Jones contended that the justices should have issued 
a warrant of distress before committing the prisoner to 
gaol. It is only in cases of first convictions under section 
70, that magistrates are allowed to inflict, or a defen
dant is permitted to escape imprisonment by the payment 
of a money penalty ; for a second or any subsequent 
offence the only penalty is that of imprisonment. It is, 
I think, clear that the magistrates could not have legally 
ordered distress. See Regina v. Lynch, 12 0. R. 372.

The motion for discharge must be refused, and the pris
oner remanded to the custody of the keeper of the com
mon gaol for the county of York.
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en
[COMMON PLEAS DIVISION.]

McPhee v. McPhee et al.

Bills of exchange and promissory notes— Non-negotiahle promissory note — 
Endorsement of—Character in which endorsement is made.

Where a non-negotiable promissory note, given tor money lent to a firm, is 
made by one member thereof and endorsed by the other, the character 
in which the endorsement is made, will be implied from the purposes 
for which the note is given, the endorsement obtained, and the particu
lar circumstances of the case, which were here held to make such 
indorser liable as guarantor.

This was an action tried before MacMahon, J., without Statement, 
a jury, at Ottawa, at the Spring Assizes of 1890.

The defendants, who were brothers, carried on business in 
partnership, and the plaintiff, who was the wife of the defen
dant Alexander McPhee, had, during the existence of the 
partnership, lent the firm money amounting in the aggre
gate to the sum represented by the two promissory notes, 
set out in the statement of claim, which were given to the 
plaintiff by the defendants when she separated from her 
husband in 1882, and' was leaving for Manitoba, as evi
dencing the amount of the indebtedness of the partnership 
to her.

The defendant Alexander McPhee did not appear to the 
writ, and judgment had been entered against him.
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McVeity, for the plaintiff.
O'Gara, Q. C., for the defendant, E. Ronald McPhee.ed

to
on June 29, 1890. MacMahon, J. :—

The contest at the trial was in relation to the pro
missory note referred to in the two paragraphs of the 
statement of claim being a non-negotiable note made by 
the defendant Alexander McPhee, and on the back of 
which the defendant E. Ronald McPhee had indorsed his 
name. At the trial I allowed plaintiffs counsel to amend 
the statement of claim by alleging that by such indorse-
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Judgment, ment the defendant E. Ronald McPhee had rendered him-
a maker, or as a guarantor,

In
hadMacMalion, self liable to, the plaintiff as

or as a surety for the maker, or on an account stated.
Where the defendant had the benefit of the plaintiff’s 

money, the inclination should be to prevent an honest' 
claim being defeated except upon clear legal grounds. So 
that if the defendant occupies towards the plaintiff any 
of the characters mentioned in the statement of claim, i.e., 
as maker of a note, or as guarantor, or as surety for the 
maker, or as a party to an account stated, the plaintiff is

J. prom 
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itself

entitled to recover.
On 14th February, 1888, the defendant, E. Ronald McFee, 

received notice of dishonour of the note.
Skilbeck v. Porter, 14 U. C. R. 430, was an action on 

a non-negotiable promissory note on which the defen
dants had endorsed their names, and the note was proved 
to have been given for money lent to the maker by the 
plaintiffs in the defendants’ presence, and for which they 
had agreed to become security.

Robinson, C.J., in giving judgment, held that as there 
had been no dealings between the plaintiffs and defen
dants, by which the defendants had been otherwise liable, 
nothing to form the basis of an account, the endorsing of 
the defendants’ names on the note did not supply evidence 
of an account stated in a transaction of that kind. And 
that learned Judge referred to Gould v. Coombs, 1 C. B. 
543, as a case shewing where there have been dealings 
and transactions between the parties what will be regarded 
as evidence of an account stated between them.

I have not been able to find a decision in England or in 
Courts, where a person who has put his name
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the back of a non-pegotiable note has been sued as guar
antor or surety for the maker. In the United States such 

cases have not been infrequent.
The inclination of the judicial mind in England is to 

hold that where a person puts his name on the back of 
such a note, evidence may be given outside the note itself 
to establish his liability as a maker.

In
held
to tl 
demt 
ten 1 
mere 
the ]

:



XIX.] M'PHEE V. M'PHEE.OL. 60S

In Jackson v. Slipper, 19 L. T. N. S. 640, the defendant Judgment, 
had placed his name on the back of a non-negotiable MacMahoe, 
promissory note, which had been signed in the usual way J* 
by another person as maker, and made payable to the 
plaintiff as payee. In an action by the payee against the 
defendant as joint maker of the note, it was held that the 
document of itself was not sufficient evidence of the defen
dant’s intention to make him primarily liable upon the 
note as one of the makers.

Bovill, C.J., in giving judgment in that case, said : “ By 
writing his name on the back the defendant did not intend 
to make himself primarily liable, and it becomes necessary 
therefore for the plaintiff to establish his liability as that 
of the maker by other evidence than that of the document 
itself."
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In Randolph on Commercial Paper, vol. 2, sec. 830, it is 
said : “If a note so endorsed ” (i.e. by

ved
the one who is not a party 

to it) “ at the" time it is made, is non-negotiable, it is said 
that the indorsement must be a guarantee, since endorse
ment in its stricter sense applies only to negotiable instru
ments. And such endorser, as a guarantor, would not be 
entitled to formal presentment and notice of dishonour. In 
other cases, such an endorser has been held to be an origi
nal maker or guarantor, according to the intention of the 
parties ; or to be a joint maker, and, as such not entitled to 
notice of dishonour; or at least presumptiv 
maker.” (
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If the defendant can be regarded as a guarantor of the 
particular note sued on, presentment for payment was no t 
necessary : Hitchcock v. Humfrey, 5 M. & G. 559 ; Walton 
v. Ma8call, 13 M. & W. 452,

>r in 
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In McMullen v. Rafferty, 89 N. Y. R. 456 (1882) ituar-
such

was
held that where one Hughes had executed and delivered 
to the plaintiff a non-negotiable note made payable 
demand, upon the back of which the defendant had writ
ten his name, although the defendant did not in a com
mercial sense become an indorser, but could be treated by 
the plaintiff either as maker or guarantor, and in either
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capacity the cause of action accrued against him imme
diately upon the execution of the note, and without 
demand.

, Judgment. 

MacMahon.
J.

In Richards v. Warring, 1 Keys 576, a decision of the 
Court of Appeal for New York, the head note is : “ The 
indorser of a non-negotiable note is not entitled to notice 
of demand of, and of non-payment by the fnaker thereof. 
By indorsement before delivery, or before negotiating it, 
he may be treated as maker.”

To the like effect is Cromwell v. Hewitt, 40 N. Y. K. 491, 
In Moffatt v. Reès, 15 ü. C. It., at p. 531, Robinson, C.J., 

in his judgment makes use of language applicable to the 
points involved m the consideration of this case : " It is 
implied by the Courkaad jury from the purposes for which 
the note was given and the indorsement obtained, shewing 
who was to be the person paid, and were the persons relied 
upon for paying, and shewing also that all the parties 
concerned knew these facts and the relation to which they 

erally stood, not in point of law only, but as regarded 
the understood liability to pay,”

I have had some difficulty having regard to our statute 
R. S. 0 ch. 123. sec. 8, as to whether the endorsement can 
be considered simply as a guarantee, no words having been 
written over the defendant’s signature shewing in what 
character lie was endorsing this" note. But my idea is that 
it is not requisite, to hold the defendant to he a guarantor, 
that the character in which he endorsed the note should 

strengthened in this view

i:

i:i

16

precede his signature, .and I am 
by the remarks of Robinson, C.J., in Skilbeck, v. Porter, 
14 U. C. R. 430, at p. 433, already quoted, and by the 
cases cited from the American Reports.

There will be judgment for the plaintiff against the 
defendant E. Ronald McPhee for the sum of $1,281.82,

11
mtn with full costs of suit.

Counsel for defendant abal^doned the counter-claim at 
the trial, so there will be judgment for the plaintiff dis
missing the counter-claim with costs.
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The Toronto Belt Line Railway Company v. Lauder.

Railways and railway companies— Warrant for possession of land—H. S.
0. ch. 170, sub-sec, 23, sec. 2(fr

The application for a warrant for possession of laud required by a railway 
company under sub-sec."23 of sec. 20 of R/S. O. ch. 170, should be 
made to the County Judge and not to a Judge of the High Court.

Part I. of the R. S. C. ch. 109, does not apply ttMhe-wpnliciiuts, a com
pany incorporated under a local Act, 52 Vic. ch. 82 (0.), though under 
Dominion control, as being a railway for the general advantage of 
Canada, it being only applicable to railways constructed or to be con
structed under the authority of a Dominion Act.

This was a motion for a writ of prohibition to the Statement. 
County Judge of the county of York to prohibit him froih 
issuing a warrant of possession for certain land. •

An application was made to the learned County Court 
Judge of Yofk for a warrant of possession under sub-sec
tion 23 of section 20, R. S. 0. ch. 170. This application 
was resisted upon the ground that " the Judge” referred to 
in such sub section meant a Judge of the High Court, and 
not of the County Court. 1

The learned County Cour); Judge ruled against the 
objection, but stayed proceedings that this motion might 
be made.
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June 24, 1890. Delamere, Q.C., for the motion. 
Edgar, Q.C., contra.

June 28,1890. Rose, J.

I am of the opinion that the objection is not well taken.
Section 20 of R. S. O. ch. 170, provides, for obtaining 

possession of the lands required for the purposes of the 
railway. It provides for notice to be served on the partJ 
interested which is to contain an offer of compensation. 
This sum may be accepted, when, upon payment or deposit 
of such sum in the manner provided by sub-section 23, 
the right to take possession immediately vests, and if 
opposition is made, then a warrant may be applied for.
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Judgment. If the party interested is absent from the country or is 
unknown, the, Judge of the County Court may order the 
publication of a notice : sub-sec. 3.

In such a case the sum may be accepted, and sub-sec
tion 23 applies as above. In any case, if the offer is not 
accepted, then " the Judge,” i.e., the Judge of the County 
Court, may appoint an arbitrator, and proceedings are 
taken to ascertain the value of the land, and on payment 
or deposit-of the amount awarded, possession may be had 
under sub-section 23.

I cannot doubt that the Judge to whom application is 
made for'the purpose of initiating proceedings, must be 
the Judge to whom application must be made to carry 
them into effect.

Then sub-^ec. 4, recognizes that ‘Hhe Judge” is the Judge 
of the County Court, for it provides for a Judge of the 
High Court acting when the Judge of the County Court 
is interested in the lands taken.

The references to the High Court and the Judges thereof, 
in the section, do not raise any doubt in my mind ; and I 
think the objection fails.

But on the argument a further point was taken. The 
company was incorporated by ch. 82 of .52 Vic. (0 ) It 
admittedly will be a connecting railway, thus bringing it 
under Dominion control, as a work for the general advantage 
of Canada. But it is arguej that under lie Ht. Catharines 
and Niagara Central R. W. -Co. and Barbeau, 15 0.11. 
583, Part I. of the Dominion Act does not apply, the argu
ment being that sec. 3 of ch. 109, the Dominion Railway 
Act, only makes applicable Part 1. of that Act to “ every 
railway constructed or t8,be Constructed under1 the 
authority of any Act passed by the Parliament of Canada;” 
and that this railway is to be constructed, not under such 
authority, but under the authority of an Act of the Legis-' . 
lature of Ontario.

'Certainly there is nothing in the language of secth.n 3. 
as above referred to, to make applicable Part I. of ch. 
109 to this railway.

XI!tiOS THE ONTARIO REPORTS.
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XIX.] TORONTO BELT LINE R. W. CO. V. LAUDER.DL. 609

On page 586 of theis same volume is found a report of an Judgment 
application to my learne^ brother Ferguson for an injunc
tion restraining an application to the Judge of the County 
Court for a warrant of possession, which was granted.(a)

The facts of that case were different in that that railway 
was governed by ch. 60 of 50 & 51 Vic. (D.), which 
pplies to that railway alone. The real ground upon which 

the learned Judge seems to have decided, was that there 
was no sufficient notice°given as provided by the Ontario 
Act.

he Rose, J.

ÏC-

lofr
ity

Darling v. Mulland R. W. Co., 11 P. B. 32, a decision of 
the learned Chancellor, was cited on the argument. It is also 
referred to by rpvda#other Ferguson, and seems to bo a 
decision in the appticaùt’s favour.

Clegg v. Grarid^f runic R. W. Co., 10 O. B. 708, a deci
sion of the Common Pleas Division in which I concurred, 
was referred to by my brother Ferguson in Barbeau v. St. 
Catharines and Niagara Central R. W. Co., 15 O. B. 586, at 
P* 592. While the general language there used seems also 
in the applicants favour,I desire, for reasons hereinafter 
given, to have the decision in that case confined to the 
facts then before the Court.
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'he
I have come to the conclusion that Part I. does not 

refer to this railway, and that the provisions of ch. 170 do 
apply, and for the following reasons:

% By sec 23 of 52 Vic. ch. 82, (0.), incorporating the com
pany, it is declared that,, “ all the provisions of the Rail
way Act of Ontario except as'varied by this Act, shall 
apply to the said company.”

By sec. 3 of R. S. C., ch. 109, this “railway is expressly 
^ excluded from the operation of Part I., as it is declared 

to apply to railways “ constructed, or to be constructed, 
under the authority of any Act passed by the Parliament 
of Canada.”

By sub-sec. 3 of sec. 3 the provisions of Part II. 
made applicable to, " all railway companies and railways 

(a) Barbeau v. Si.'Catharines aiul Niagara Central R. W. Co., 15 0. R,
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Judgment, within the legislative authority of the Parliament of 

Canada, except Government railways.
By sub-sec. 4 the provisions of secs. 107 to 119 are 

made applicable to “ all railway companies operating a 
line or lines of railway in Canada, whether otherwise 
within the legislative authority of the Parliament of 
Canada or not."

It seems clear that when certain sections are made 
applicable to all railways, certain others to all with specific 
exceptions, and the remaining sections to a still more 
limited class, the railways not included within such limited 
class are most expressly excluded.

But as if it was not to be doubted that Part I. did not 
apply to railways incorporated
find that it is enacted by sec. 116 that, “ The provisions of 
sub-sections thirteen and fourteen of section six in Pai t 
I. of this Act shall also apply to every company incor
porated under any Act of any Provincial Legislature in 

in which it is proposed that such railway shall

dec
Id

Rose, J. are
!

legi
ten
to

vin
J

lib(
I

he]
thaïunder Provincial Acts we

any case
cross, intersect, join, or unite with a railway under the 
legislative control of Canada.

If by sec. 121, which declares all “ crossing railways ” to 
be works for the general advantage of Canada, railways 

brought under the pro-such as the one in question 
visions of Part I.,.sec. 116, would, so far as I can see, be 

So far as I have observed this

were

quite idle and unnecessary, 
section has not been referred to in the previous cases.

Sub-secs. 13 and 14 of sec. 6 provide for crossing or 
uniting with other railways, and for the approval of the 
railway committee.

I am lead the more readily to this conclusion by the 
expressed opinion, or perhaps suggested opinion, of Osier, 
J. A., in Bowen v; Canada Southern R.W. Co., 14 A. R 1, at 
p. 10, where he says : “ I will say that I am not convinced 
that the defendants are subjbct to Part I. of the Act. 
As to their main line and Welland and other branches 
they were incorporat ed by Ontario Acts, and although they 

bject to Dominion legislation alone, having been.are now su



XIX.] TORONTO BELT LINE R. W. CO. V. LAUDER.

declared to be a work for the general advantage of Canada, Judgment. 
I do not concede that the provisions of their special Acts Roae, j. 
are thereby necessarily superseded.”

There can, it seems to me, be no doubt that any general 
legislation of the Dominion Parliament or legislation in 
terms sufficiently general to affect all railways, must apply 
to and govern this railway ; but that, of course, cannot 
make applicable legislation which in terms excludes pro
vincial railways.

And with such diversity of opinion, I think I am at 
liberty to act on my own view of the law.

I cannot prohibit the learned Judge unless I am clear 
he has not jurisdiction ; and having come to the conclusion 
that he and he alone has jurisdiction, I must refuse the 
order.

The motion must be dismissed, with costs.
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If I
138

[COMMON PLEAS DIVISION.)
ing

IIn Re John Wesley Parker.
the
the

: ence
Extradition—Junior Judge of County Court—R. S. C. ch. llfi, s 

Justices—Proof as to—State officers—Deposition taken in abs 
accused—Identity of forged note—Power to remand for further evi
dence.

expression, “ all Judges, &c., of the County Court,” contained in 
!, 5 of the Extradition Act, R. S. C. ch. 142, includes the Junior 

j mice of said Court.
On a charge of forgery of a promissory note, alleged to have been com

mitted in the State of Kansas, the justice before whom the deposi
tions were made was certified to be tx justice of the peace, with power 
to administer oaths s—

■Held, that he was a magistrate or officer of a foreign state within sec. 10 
of the Act ; and also that it was not necessary that he should be a 
federal and not a state officer ; and further that the depositions need

of
P?»

JudThe

fact
it w

T
r ; ana iurtner 
of the accused.

or S
not bo taken ib the presence of the accused.

The depositions failed to shew that the note, alleged 
produced and identified by the deponents or any of t

trar
onh
recc

to be forged, was
ny of them :— 
efusing extradition ; and 
Bed to have further evi-

Held, that this cbnstituted a valid
that there was no power to remand the accused to have further evi
dence taken before the extradition Judge as to such identification.

The prisoner was committed by the Judge of the County 
Court of the county of Middlesex, for extradition, for 
forgery, committed in the state of Kansas.

A writ of habeas corpus was issued returnable before a 
Judge of the High Court in Chambers ; and a writ of 
certiorari was also issued to bring up all the papers and 

- proceedings before the said Judge.
On the return of the writs, the writs and return thereto 

filed, and the discharge of the prisoner moved for on 
the grounds set out in the judgment.

May 20,189u,\ft. M. Meredith, for prisoner.
Aylesworth, Q. C., and McKillop, contra.

und for r
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May 20 1890. Rose, J.

I think the objection that a junior Judge of the County 
Court is not embraced within the term “ all Judges * \ * 
of the County Courts” in sec. 5 of R. S. C. ch. 142 fails.
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If the argument were entitled to prevail, then under ch. Judgment. 
138, a junior Judge would not be entitled to either travell
ing or retiring allowance.

The second objection was that there was no evidence of 
the forgery, the original note not having been produced to 
the deponents whose depositions were produced and acted 
upon or before the committing Judge.

Practically the only evidence taken before the learned 
Judge was to identify the prisoner, and though it was ad
mitted that the note was in the possession of the witness 
examined for such purpose, he did not communicate the 
fact to the counsel for the prosecution, who supposed that 
it was not in Canada.

The depositions do not shew that the note was produced 
or shewn to the deponents, or any of them. On the 
trary, it is quite consistent with their evidence, that a copy 
only was used at the time, and that they spoke from their 
recollection of a note seen at some former period ; and I 
may say the language used is inconsistent with any witness 
then having the note before him at the time of his 
ination.

The evidence of one of the makers of the note, whose 
signature is admittedly genuine, was :

“ I executed and delivered to one J. W. Parker, * * * my pro
missory note of that date, of which the following is a true copy, ” &c. * *
“I have since' the execution and delivery of- the said note seen and 
inspected the same, and that my father James Knight never signed the 
same,” &c.

The holder of the note gave evidence
* said J. W. Parker sold and endorsed to me a pro

missory note of which the following is a true copy. * * That said note 
now is in the same condition,” &c.

The language used in the several depositions is similar.
In Spears on the Law of Extradition, 3rd ed., p. 260, 

the case of In re Faritz, 7 Blatch. 345, is referred to, in 
which Judge Blatchford “ held that when the charge is 
forjery, and whereby the deponents from abroad put in 
evidence under the Act of June 22, 1860, it appears by

613IN RE JOHN WESLEY PARKER.L.
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Judgment, their depositions that the forged papers were produced to 
and deposed to by the witnesses giving the depositions, it 
is not necessary that the proper papers should be produced 
here before the commissioner.” Such a case, as the Judge 
remarked, “ stands precisely as if the witnesses had been 
examined in person before the commissioner, and the 
alleged forged papers had been produced to them before

In Clarke’s Law of Extradition, 3rd ed., that learned 
author, at p. 213, speaking of the practice in the United 
States, says, “ If the depositions shew that the documents 
alleged to have been forged have been produced to the 
deponent, such documents need not be produced before the 

magistrate.”
It is of course beyond question that according to 

law evidence would not be received in the absence of 
the document unless its-absence were explained and foun
dation laid for secondary evidence.

In Re Parker, 9 P. R 332, Mr. Justice Osier discharged 
the prisoner because the evidence was insufficient without 
the hearsay evidence appearing in the depositions.

In Clarke, at p. 218, it is stated that, “ although by the 
English statute depositions may be received in lieu of oral 
testimony, the general English rules of evidence must be 
observed. Thus no hearsay evidence, no statements of 
the prisoner after threats or promises held but to him, 
could be received.”

In my opinion the evidence before the learned Judge 
not competent evidence to shew forgery, and the 

prisoner is entitled to his discharge unless there is power 
to set aside the commitment, and remand the prisoner back 
to custody that a further examination may be held upon 
the original warrant. \

Upon such questions I will hear argument if the counsel 
for the prosecution think the power can be shewn to exist.

Reference may be had to Sir Edward Clarke’s work at 
p. 214, where he states the practice in the United States to 
be as follows : “And if the commitment be set aside the

THE ONTARIO REPORTS.614
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615xix.]
prisoner may be remanded back to custody, that a further Judgment, 
examination may be held upon the original warrant of R08e, J. 

:arrest.”
And see judgment of Wilson, C. J., in Arscott v. Lilley,

11 O. R 153, at p. 161.
It will be noted that Sir Edward Clarke does not suggest 

that any similar practice exists in either England or Canada 
under the Acts regulating extradition proceedings.

I have not considered the question, as I have not heard 
argument upon it.

It becomes necessary to examine the remaining objec
tions to see if any of them are valid for, if so, it will not 
be necessary to further consider the power to remand.

The third objection was, that the certificate of the 
Secretary of State showed that the justice of the peace 
before whom the depositions were taken had a civil 
jurisdiction only.

I think the fact does not so appear. He is certified to 
be a justice of the peace ; and further, that he has certain 
powers which might be exercised in either civil or criminal 
matters, i.e., “ to administer oaths.” As justice of the 
peace, he would be a “ magistrate or officer of a foreign 
state” within sec. 10 of ch. 142.

The fourth objection was, that the Certificate required 
by section 10 must be that of a federal and not a state 
officer. No authority was cited in support of such pro
position, and I do not think it is the proper construction 
to be jmt upon the statute. See also Re Lee, 5 0. R. pp.
583, 591-3.

The words of section 10 are, as above quoted, and the 
interpretation clause, sec. 2 of the same Act, sub-sec. 10 
■(e) defines “ foreign state” as including “ every colony, 
dependency, and constituent part of the foreign state.”

This objection, in my opinion, fails.
It was further objected that the depositions were not 

taken in support of any charge in the foreign state, but 
merely of the charge made in Canada.

With, I think, two exceptions this is not supported in 

78—VOL. xix. O.R.
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Judgment, fact ; and, even as to the two depositions taken after the 
charge here, they were in my opinion properly received.

In Re Counhaye, L.R. 8 Q.B. 410, at p. 416, Blackburn, J., 
said : “We are, I believe, also all agreed that section 14 
makes depositions properly authenticated evidence in pro
ceedings under the Act, whether they are taken in the 
particular charge or not, and whether taken in the presence 
of the person charged or not. In most European States,
I believe, it is not the practice to take the depositions in 
the presence of the accused ; at all events, the law is indif
ferent in the matter. I would add that it is for the 
magistrate to give what weight he thinks proper to depo
sitions so taken.” Sec. 14 is similar to sec. 10 of ch. 142.

This also disposes of the next objection, that the deposi
tions were taken in the absence of the accused, and without 
notice.

I think there is nothing in the seventh objection, that 
the depositions do not shew forgery, if the evidence were 
otherwise competent or sufficient. McPheeter’s evidence 

particularly referred to by counsel for the accused. In 
my opinion the facts stated by him would have to be 
submitted to a jury, if the evidence had not been open to 
the objection I have given effect to.

The remaining objection (eighth) is that the learned 
Judge improperly refused evidence to shew that there was 

forgery, and that the charge was the outcome of a con
spiracy.

I think this objection untenable. Assuming that evi
dence had been given, which, if understood and believed, 
would warrant a finding of forgery—then even if conspiracy 
had been shewn—whatever that may mean in this case, or 
if evidence had been given raising a doubt as to whether 
the accused was guilty, the Judge could not have refused 
to commit, for it would make no matter what was the 
motive in prosecuting if the prosecution was well founded, 
so long as the evidence of a political charge was not raised, 

could the Judge have tried the question as to whether 
the accused was or was not guilty. See Clarke on Extra
dition, pp. 215, et seq.
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If by Monday next, the counsel for the prosecution does Judgment, 
not obtain an appointment to hear argument on the ques- R0Se, J. 
tion of remand, the order will go for the discharge of the 
prisoner.

June 30,1890. In pursuance of my former judgment 
herein, I was attended by Mr. Shepley, Q. C., for the 
prisoner, and Mr. Aylesworth, Q. C., for the prosecution, 
who delivered very able and instructive arguments on 
the right or power to remand the prisoner for the 
purpose of the learned extradition Judge hearing further 
evidence as to the identity of the note.

I have considered the statutes and cases referred t#.
No case has been found by counsel after careful search, 

where, either in extradition proceedings or proceedings in 
ordinary cases before a magistrate, a remand has been 
made for the purpose of opening the case to receive further 
evidence ; and I am of the opinion that no such power 
exists, at least in extradition cases, which is all that it is 
necessary for me to decide in this case.

First, in such cases the authority to arrest and detain 
the prisoner, is only under the Extradition Act, no offence 
having been committed against the Queen’s Peace. See 
Re John Anderson, 11 C. P. 1, and cases there cited—
I may particularly refer to Ex p. Besset, 6 Q. B. 481, 
p. 61, judgment of Richards, J., and many other places in 
the judgments.

The authority conferred on the extradition Judge must 
be exercised in the manner pointed out by the statute, and 
thus is limited.

It seems to me to follow that the extradition Judge 
having brought the offender before him, heard the evidence, 
adjudicated, and committed him to prison, informed him of 
his right to apply for a writ of habeas corpus, and trans
mitted the evidence to the Minister of Justice, has com
pletely discharged his duty, has finished his work, and is 
functus officio.

Can he then of his own motion, by reason of any inhe-
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■ Judgment. rent jurisdiction, call the prisoner and the prosecuting and 
defending counsel before him, inform them that he has dis- 

ed that the committal has been on insufficient evidence, 
to receive further evidence ? Can

on the 
charge 
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Rose, J.
cover\ and open up the case 
he do so on the application of the prosecution ? If so, 
where is the authority for the exercise of such power 
to be found ? When first was it exercised ? If such power 
exists how often may it be exercised ? When can the 
accused know that the prosecution is closed and the evi
dence all in ?

I considered in McNabb v. Oppenheimer, 11 P. ft. 214, 
and lie Doyle v. Henderson, 12 P. ft. 38, the limitation on 
the power of a judicial officer in civil cases to open up pro
ceedings after judgment, ànd referred to some cases therein 
cited.

In criminal matters I see every reason for still greater 
strictness in limiting such power.

- If the learned extradition Judge has no such power, then 
what power have I ? I am not sitting as 
Judge, and, if I .were, before I could hear any evidence, I 
must bring the accused before me, and proceed in the 

pointed out by the statute. But the Act confers 
no power oh me to %pen up proceedings, and hear further 
evidence in aid of the committal, or to support a committal 
founded upon insufficient evidence, 
mono power to direct the learned extradition Judge to 
open up proceedings, and hear such evidence. - j

Nor can I conceive that I have any power under the 
The case is not one within 

no original

an extradition

i! manner1 See
detenti 
under 

Ith: 
in the 

The 
coipus 
for an 
tive, tl 
deposi 
own ai 
with a

: t*
and so it confers on‘ ;

habeas corpus, proceedings, 
the ordinary jurisdiction of the Court. I have 
jurisdiction over it, and cannot institute or continue any 
proceedings save as I am by statute empowered. In this 
respect the case widely differs from one where the offence 

* is against the Queen’s Peace.
Then why should I remand ? If I refuse to discharge 

what further is to be done ? If no further evidence is to 
be taken, then is the accused to remain a prisoner on a 
committal unsupported by evidence ? As a judge acting

A

In
when 
of hob 
mitme

f



XIX.]

on the return of the writ of habeas corpus, I must dis- Judgm nt. 
charge the prisoner if no sufficient cause of committal r0Mi j. 
or detention be shewn.

I see no assistance to the application from the argument 
that there may be a remand to enable a proper warrant of 
committal to be made out. Admitting that such may be 
the case ; I do not say it is the law, but assuming it to be 
so, there is a manifest distinction.

There would be a proper arrest and subsequent judgment 
of committal. The record would not b*e made out in accord
ance with the fact, and it would be only affording an oppor
tunity to return a record of the fact as it really existed.
The accused would properly be in custody. Nothing 
would have been done to entitle him to his discharge, and 
all the judge in the habeas corpus proceedings would do 
would be to say I do not discharge you, but remand you 
to enable a proper record to be n^de out. It may be that 
after return is made to the writ, it would be too late to 
obtain such an order. I do not say how that may be.

In Re Warner, 1 U. O. L. J. N. S., 16, Hagarty, J., held 
that the jailer might return a valid commitment received 
before or after the receipt by him of the habeas corpus.

See also Re Carmichael, 1 U. C. L. J. N. S. 243, as to 
detention under a writ issued after discharge from custody 
under a prior defective commitment.

I think I am deciding according to the principles found 
in the cases to which I have referred.

The head note in Ex p. Besset, 6 Q. B. 481, is : “On habeas 
corpus and motion to discharge from such imprisonment 
for an offence committed abroad, the warrant being defec
tive, the Court (assuming that they could look into the 
depositions referred to by the warrant)-.cannot on their 
own authority remand the prisoner as a person charged 
with a crime.”

In Re Anderson the head note is, “ Held also, that, 
when a prisoner was brought before the Court upon a writ 
of habeas corpus under our statute, the warrant of com
mitment upon which he was detained, appearing on its face

619OL. IN RE JOHN WESLEY PARKER.
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Judgment to be defective, the Court, before whom such pris
brought, had no authority to remand him, such power only 
being possessed by the Court at common law, and the 
prisoner not being charged with any offence for which he 
could be ti'ied in this Province.”
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■ Rose, J.

there is no question aboutIt will be observed that 
the power to look at the depositions. See licgina v. 
Morton, 19 C. P. 1.

In Re Kermott, 1 Chamb. Rep. 253, at p. 257,-Sullivan, J., 
upon an application made by counsel for the prosecution to 
have the prisoner detained until more perfect evidence could 
be obtained against him from the United States, held that 
without deciding the question whether the committing 
magistrate might properly detain upon evidence amounting 
only to a ground of suspicion for the purpose of othej^testi- 
mony being imported into the case so as to bring it within 
the treaty,—it would not be right for him to make any such 
order from the return of the writ of certiorari and habeas 
corpus ; that it appeared to him that the prisoner 
fully convicted upon insufficient evidence, and therefore 
was entitled to be discharged.

In Regina v. Tubbee, 1 P. R, 98, at. p. 103, Macaulay, C.J., 
is reported to have said thathe did not doubt the competency 
of the Judges “ to hear additional evidence in<urther in
vestigation of the case.” The report is given in the third 
person, and may not be an accurate statement of the 
learned Judge’s language. Moreover, there is no authority 
cited, and the observation is merely an obiter.

In Re Lewis, 6 P. R. 236, at p. 238, Gwynne, J., said : 
“ I might, I think, properly remand the prisoner for the 

.opportunity to the prosecutor to

1'

V
;

:

! ! *

■
O !

Ua
8 \

E/ purpose of giving an
produce properly’certified copies of depositions.

His language, which I have italicised, shews that we have 
not even an opinion from the learned Judge, but merely 
the record of a pushing thought, entitled however to every ^ 
respect coming from so careful and able a lawyer.

Ex p. Krans, 1 B. & G. 258, was cited; but that was a 
recommittal under the ordinary jurisdiction of the Court,

S:
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it appearing that a crime had been committed, and that Judgment. * 
an investigation had not been made.

On the other hand in Re Timaon, L. R. 5 Ex. 257, 
it was said that “ when a prisoner is brought up on 
writ of habeas corpus and the return shews a commitment 
bad on the face of it, the Cburt will not, on the suggestion 
that the conviction is good, adjourn the case for the pur
pose of having the conviction brought up and amending 
the commitment by it.”

As to power to recommit at the hearing in ordinary cases 
where the the warrant is defective, see Church on 
Habeas Corpus, p. 365.

In any event I do not feel justified in establishing a 
precedent, which many Judges, of far greater experience, 
having had the opportunity, have not made.

In my opinion the prisoner must be discharged.
It having been suggested on the argument that the pro 

secution desired to apply to the learned extradition Judge 
to issue further process, and desired an expression of 
opinion from me that would remove any hesitation on the 
part of that learned Judge to interfere out of respect to 
my judgment, I desire to, sây that if the prosecution can 
find any method according t\ law enabling the learned 
Judge to take other or further [proceedings in the matter 
of the complaint, I am svm

:1 the
Rose, J.
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[COMMON PLEAS DIVISION.]

Regina v. DowsIay.

, Justice of the peace—Procedure before—Protf of municipal by-law—It.S.O.

On the trial of a charge of being a transient trader without a license contrary 
to a municipal h%law, no copy thereof certified by the clerk to W a 
true copy, and under the corporate seal, as required by sec. 289 of R.
8 0 cn 184, was given in evidence. A by-law stated by the solicitor 
for the complainant to be the original by-law, was, however, read to , 
the defendant in Court

Held, that the requirements of section 280 not having been complied with, 
the conviction wna invalid, augurait 1* quashed.

This was a motion to quash the conviction of the defen
dant on a charge that he being a transient trader in 
the village of Delta, in the county of Leeds, did offer for 
sale and sell goods and merchandise without the license 
therefor by law required, contrary to a certain by-law of 
the municipality.

In Easter Sittings of the Divisional Court, Jui^, 21, 
1890, (composed of Galt, C.J.,and MacMahon, J.,j Jlyles- 
worth, Q.C., supported the motion.

Marsh, Q.C., contra. ,

(
Statement.

i

Mac

June 27,1890. Galt, C.J.

There were several objections raised but it is only 
necessary to consider the first, viz : There was no proof 
before the said justices of the peace, at the time of the said 
charge, of the existence of the said by-law under which the 
conviction in question is alleged to have been made.

This is not disputed, so far as formal proof of the by-law 
is concerned. By sec. 289 of ch. 181, “A copy of any by-law 

erasure or interlineation, and

V

written or printed without 
under the seal of the corporation, and certified to be a true 
copy by the clerk and by any member of the council, shall 
be deemed authentic.” This was not done.

L
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What took place, as stated by Mr. Lawson, who acted as Jmlgmeot. 
solicitor for the complainant, is as follows: “ That at the 
trial of such prosecution, the said by-law was in Court and 
portions of it were read to the said defendant, particularly 
that portion which related to the taking out of licenses 
and the penalty for not doing so " In an affidavit filed 
this application, Mr. Lawson states, " I had the said original 
by-law with me in Court, and at the request of the said 
parties I read portions of the said by-law in the presence 
and hearing of said justice.”

It is manifest from the foregoing, that no copy of the 
said by-law authenticated in the manner provided" by the 
Act was produced ; and I fail to see how the justices of the 
peace could act on the production of a paper not by any 
officer of the municipality, but by the solicitor of the 
plainant, and alleged by him the original by-law, and 

this jrajSér was under the seal of the

liait, (J.J.

-lt.S.O. on

lontrary
80 ..( R* 
solicitor 
read to

id with,

(

1er in 
er for 
license it is not shewn t 

corporation.
This conviction 'will be quashed, with the usual order 

for the protection of the magistrate and of the informant ; 
but as the latter had a pecuniary interest in the penalty, he 
must pay the costs of the defendant.

ç>.

lIS21,
À yle8-

MacMahon, J., concurred.
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mai
day[COMMON PLEAS DIVISION.]

the
The Attokney-Gen eral, ex rel Richard Hobbs v. The 

Niagara Falls Wesley Pare and Clifton Tramway 
Company.

to 1

YJ of t
tak<

Injunction—Street railway—Operating on Sunday—R. >9. 0. ch. 171— 
I Right to restrain. \ forci 

as tl 
auth 
worl 
then

The defendants, by letters patent issued under the Street Railway Act, 
R. S. 0. ch. 171, were authorized to build and operate (on all days 
.except Sundays) u street railway, Ac. On an information laiu to restrain 
the operating thdrailway on Sunday :— J

Held, fier Galt, C. J., that an information would not lie for the Aet did 
not prohibit running ears on Sunday :—

Per Husk, J., that the information would lie, for the authority to operate 
the railway “on all days except Sundays ” implied a prohibition against 
working it on Sunday :—

Per Mac-Mahon, J., that the information would not lie, for no private 
right or right of property was involved nor any injury of a public nature 
done, and the interference of the Court will not be exercised merely to 
enforce performance of a moral duty.

This was an action tried before MacMahon, J., without 
a jury, at St. Catharines, at the Autumn Assizes for 1888.

The action was brought to obtain a perpetual injunction 
restraining the defendants from in any way operating their 
line and running their cars on Sunday.

The learned Judge delivered the following judgment, in 
which the facts are fully stated.

i
X Tl

time 
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MacMahon, J. :—

The defendant company is incorporated by Letters 
Patent under “ Thb Street Railway Act, 1883,” (R. S. 0. 
ch. 171), by which it was authorized to build and 
operate a street railway in the town of Niagara Falls and 
township of Stamford and village of Niagara Falls in the 
county of Welland. ^

Iti
at th» 
Wella!!9 Act.

The-1 corapa 
that tl 
a priv. 
intern 

- injury

The 4th section of the Street Railway Act under which
follows : “Suchthe defendants' charter was granted; 

company shh.ll, subject to any provision^contained in 
the charter or in its by-laws, have authority to 'construct,

1
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maintain, complete, and operate (on all days except Son- Judgawai 
days) a double or single iron railway * * fovu TTT
the passage of card, carriages and other vehicles adapted J ' 
to the same, upon ahd along such of the streets in any 
municipality to which its charter extend, as the council
of the municipality may by by-law authorize; ♦ * and to
take, transport and carry passengers upon the same, by the 
force or power of animals, or by such other motive power 
as the company thinks proper, and as the municipal 
authorizes ; and to construct and maintain all 
works, buildings, appliances and conveniences 
therewith.”

625

r. The

lMWAY

. 171—

council 
necessary 
connected

ilf days 
restrain

Act did
The charter was 

time the action was
granted in the year 1886, and at the 
commenced had been in operation for t 

over two years, during which period the company 
been operating the railway on Sundays, carrying passen
gers between its termini. Injf.s evidence, the informant, 
Rev. Richard Hobbs, states'îhal the railway runs by Wesley 
'Park, and that when religious services arc held there the 
people attending use the railw 
passenger traffic performed by 
would1 require to be done by hack

operate
against

private 
c nature 
erely to

had

ithout 
1888. 

notion 
y their

and that some of the 
e railway on Sundays 

... . t He (Hobbs) does
not complain of any injury occasioned to his property by 
the railway being operated on Sundays. And neither in 

statement of claim is it alleged, nor in the evidence 
is there tne slightest proof furnished, that a public nuisance 
^bcencreated by reason of the railway running its

It is admitted that the railway company was indicted 
at the General Sessions of the Peace for the county of 
Welland in June, 1888, for a violation of the Lord's Day

en.

ant, in

)
cars

tetters 
. S. 0. 
1 and 
Is and 
in the The effect of what was urged before me on behalf of the 

company is, that this is not an action by a person asking 
that the railway be enjoined because of the infringing 0f 

private right ; and that it is only where some public 
interest is involved, or where there is a complaint that an 
injury (of a public nature i; being done, that the Attorney-
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0Judgment. General should interfere ; and there was not even a 
MacMahon, scintilla of evidence showing injury to the public, or that 

the public interests required to be protected as against the 
acts of the defendants. It was also urged that the Court 
had no jurisdiction to enforce the performance of ahy moral 
duty except so far as the same is concerned with the 
rights of property.

By the Act under which the charter is granted to the 
company authority is given to operate its railway on any 
day except Sundays ; and the argument is that there is a 
prohibition against the railway being operated on Sunday.

The argument of defendants’ counsel is that this is a 
prohibition, the violation of which the Court will not 
restrain by injunction, because no rights of property are 
involved ; and what is asked here is merely the enforce
ment of a moral obligation preventing the company from 
operating its railway on Sundays.

So far as the charter of the company is concerned it 
makes no difference whether the incorporation is effected 
by means of a special Act, or under a general Act.

Lord Justice James in Attorney-General v. Great Eastern> 
Railway Co., 11 Ch. D. 449, at p. 484, said : “ And it is, in ray 
judgment, to be considered, for the purposes of this action, 
that there is no real difference between a body of share
holders incorporated by special Act of Parliament for the 
purpose of making and working a railway, and a body of 
shareholders incorporated under the general law (now 
applicable to large associations) for the purpose of establish
ing and working any other industrial enterprise. So far 
as the first has compulsory powers it must not abuse them; 
so far as it has statutory duties it cannot delegate them ; 
so far as it is under any statutory prohibition or direction 
it must not violate the one or neglect the other. But even 
in these cases it is only where some public mischief is 
done, or where, in respect of something intended for the 
public protection, there is misfeasance or non-feasance, 
that the Attorney-General ought to interfere.”

The case of Attorney General v. Shrewsbury (Ktyysland)
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0 Bridge Go., 21 Ch. D. 752.in a 
that 

L the

— , .i , ,, cited by the plaintiff to Judgment,
shew that the Attorney General can maintain an action on 
behalf of the public to restrain the commission of 

1 -without adducing any evidence of actual injury
■ public. J J

An examination of that case shows that what is meant 
1 " “.S,tated hy Fl'y' J> at P- 757, is that there need be no 

evidence of any actual injury, but there must be evidence 
that the defendants

was

MacMahon,
an act 
to the

the

3 the
do>ng certain illegal acts, which 

tend in their nature to injure the publie ; and the illustra
tion as to what is intended, is given in the head-note 

,such as any interference with a public highway 
navigable stream.”

Turner, L. J., in Attorney-General v.Sheffield Gas Con
sumera Co., 3 DeG. M. & G. 304, at p. 320, said : "It is on 
the ground of injury to property that the jurisdiction of this 
Court must rest.” And the same learned Judge in the 
case of The Emperor of Austria v. Day and Kossuth, 3 DeG. 
F & J. 217, at p. 253, said : "I agree that the jurisdiction 
of this Court in

any

■day. 
is a or a
not

3d it

of this nature rests upon injury to 
property actual or prospective, and that this Coiirt has 
no jurisdiction to prevent the commission of acts which 
are merely criminal or merely illegal, and do not affect any 
rights of property." J

The railway company are the owners of the track which, 
during the time the charter has to run, is vested in them ; 
and what has been done was done in dealing with their own 
property ; and it is because of their dealing with the railway 
in violation of the Lord’s day or Sunday, the plaintiff asks 
for the intervention of the Court to restrain such use by 
the defendants of their property on that day. c 

The authorities afcs clear upon the question that the 
Court only exercises itg jurisdiction in cases of the char- 
acter stated

a case
i tern, 
n my 
stion, 
hare- 
r the 
dy of 
(now 
>lish- 
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hem; 
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even 
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ance,

where it is\hewn that injury has been done ; 
or that injury to property -is. threatened by the act of a 

/ defendant. What has been done by the defendants in 
running their cars on Sundays, may be illegal as a violation 
of the Lords Day Act, and forsuch illegal act they may'and)

'
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Judgment be criminally liable ; but as what was done does not affect 
proprietary rights, this Court is powerless to grant relief.

The question for adjudication here, is put in a couple of 
short sentences in Kerr on Injunctions, 3rd ed., p. 5 : “ The 
Court has no jurisdiction to restrain or prevent crime, or to 
enforce the performance of a moral duty, except so far as 
th^same is concerned with the rights to property. * *
But if an act which is criminal touches also the enjoy
ment of property, the Court has jurisdiction, but its inter
ference is founded solely on the ground of injury to pro
perty."'

It is not pretended there was any injury to the genial 
public or to the property of the general public ; and it is 
only in such cases, as put by Lord Justice James in the 
passage already quoted : “ Where some public mischief 
is done, or where in respect of something intended for the 
public protection there is misfeasance or non-feasance, that 
the Attorney-General ought to interfere.”

In this case the public require no protection, because 
there has not, on the evidence in this case, been either mis
feasance or non-feasance on the part of the defendants.

The defendants may be guilty of a violation of the 
Lord’s Day Act—in respect to which I express no opinion 
—but the present action is not the means by which such 
violation can be punished.

The action will be dismissed with costs.

MacMahon,
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1 In Hilary Sittings, 1889, a motion was made to set aside 
the judgment entered for the defendants, and to enter 
judgment for the plaintiff.

In Hilary Sittings of the Divisional Court (composed of 
Galt, C. J., Rose and MacMahon, JJ.), February 8,1890, 
W. M. Douglas, supported the motion. By the defendants 
charter authority is granted to operate the railway on 
all days except Sundays. By thus excepting Sunday, it 
prohibits the working of the railway on that day. The 
working of the railway on Sunday is also a breach of the

-
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Lord’s Day Act, B. S. 0. c'h. 203. The object is to provide Argu 

for the peace and quiet of Sunday. It is also against public 
policy, as interfering with the rights of the public in the 

of the highway, and it is not necessary to sÊtiw actual 
• damage : Attorney-General v. Great Eastern It. IT. Co., 5 

App. Cas. 473 ; Attorney-General v. Cockermoutk Local 
Board, L. B. 18 Eq. 172 ; Attorney-General v. Great 
Northern It. IT Co., 1 Dr. & Sm. 154; Patterson v. Boives,
4 Gr. 170,193 ; Attorney-General ». Shrewsbury (Kings- 
land) Bridge Co., 21 Ch. D. 752 ; Caiman v. Eastern 
Counties R. IT Co., 10 Beav. 1 ; Ware. vv Regent's Canal 
Co., 3 DeG. & J. 212, 228; Mayor, ,Lc., of Liverpool v. 
Chorley ITafer Works Co., 2 DeG. M. & G. 852, SCO ; Bonner 
V. Great Western. R. W. Co., 24 Ch. D. 1 ; United States v. 

Union Pacific R. W. Co., 98 U. S. 569 , 571 ; Kerr on 
Injunctions, Black, ed., sec. 185, 531-2.

Hill, (of Niagara Falls) contra. The granting of injunc
tions in any case is a matter of discretion : Doherty v. 
Allman, 3 App. Cas. 709 ; Kerr on Injunctions, Black, ed.,
170, 531. The Court will not interfere unless some private 
right is being infringed, or some public interest is involved, 
or there is a complaint that an injury of a public nature 
is being done, and their interference is necessary for the 
public good. The defendant’s charter does' not prohibit 
the running of trains on Sunday. It merely provides for 
the running of trains on other days. The running of 
trains on Sunday is an act outside of the charter, and 
long as no rights of property are affected the Court will 
not interfere merely to enforce what may be deemed 
moral obligation. There must be an interference with 
property or proprietary rights, and there is clearly noth
ing of the kind hqre. One of the principal uses of the 
railway on Sunday is carrying persons to and from 
Church. The majority of the people there desire that 
the railway should be run on Sunday.

VOL. 629
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Judgment. J,ine 27,1890. Galt, C. J. :— 
Galt, C. J.ill actior 
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This action is brought to obtain a perpetual injunction^ 
to prevent the defendants from operating their line on 
Sunday.

By section 4 of R. S. 0., ch. 171, (under which the defen
dants are incorporated,) “Every such company shall, sub
ject to any provision contained in the charter, or in its by
laws, have authority to construct, maintain, complete and 
operate (on all days except Sundays)” their railway.

It is to restrain them from using their railway on Sun
day this injunction is sought. It is to be observed there 
is no prohibition as to the use on Sunday ; the effect of the 
statute is, that tihe provisions of the Act empower the 
company to use the railway on every day except Sunday ; 
consequently, if they run their railway on Sunday and 
thereby eAmmit a nuisance or an offence of any kind, they 
are not protected by the Act, but are liable ; or, if by so 
doing, they injure any right of property they are liable ; 
it might also be urged that they are not on Sundays enti
tled to claim the privileges conferred on them by the 6th 
section as respects other vehicles, but I do not see anything 
in the Act restraining them from using their railway on 
Sunday.

>• The cause of action, as stated in the statement of 
claim, is based entirely on the ground that by their • 
charter and the Act of Parliament, the defendants are 

xforbiddpn to operate their cars on Sunday—there is no 
allegation of any other ground ; the charter was not pro
duced at the trial ; an abstract therefrom was read, and 
in this no reference is made to not running the railway on 
Sunday ; but t*hat is of no consequence, as unquestionably 
the charter must have been subject to the provisions under 
which it was issued ; there is no allegation of any injury 
to property.

It appears to me the only question before us, is as to the 
construction of the Act of Parliament, for if the defendants 

ot prohibited from running their cars on Sunday, this
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action must fail, as this is the only ground on which the Judgment 
plaintiff claims an injunction.

In my opinion, there is no such prohibition.
Under the circumstances, it is unnecessary to consider 

the question whether the Court has or has not jurisdiction 
to restrain by injunction what maybe considered a breach 
of a moral duty where no injury to property is 
alleged.
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Rose, J, ?—•

The facts are fully set out in the judgment of my learned 
brother MaeMahon, by whom the case was tried,

In my opinion the authority to operate the railway “on 
all days except Sundays,” implies a prohibition against 
working on Sunday.

The fair meaning of such language appears to me to be 
that the company was granted its corporate powers on 
condition that it should operate its railway on six days 
only, i.e., to say that it might operate its Railway on all 
days except the seventh was but another firm of words 
for saying that it might operate its railway on six days 
only. 7

Sun- 
ihere 
l the

the
day;
and

they 
>y so 
ible ; 
enti- 
b 6th 
ihing 
y on

If so the company was by the terms of its charter and 
the Act of Parliament under which the charter was granted 
prohibited from operating the railway on Sundays, and 
working on Sundays was in violation of the terms of the 
charter, and doing an illegal act; or, as put by James, L. J., 
in the case of the A ttomey-General v. Great Eastern R 
V. Co., 11 Ch. D. 449, at p. 483: " Where a company 
entrusted with large powers is deliberately violating an 

< ext>rcss enactment, or disregarding an express prohibition 
\j>f the Legislature, it is really committing a misdemeanor, 

a^d ought to be at once stopped."
of Ashbury Railway Carriage and Iron 

Co v. Riche, L. R. 7 H. L. 653, is referred to in Attorney- 
General v. Great Eastern R. W. Co., L. R. 5 App. Cas. 473, at 
p. 481, by Lord Blackburn as follows : " That 
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judgment, to me to decide at all events<<this, tl 
j^"7 Act of Parliament creating a corporation for a particular 

’ ' purpose, and giving it powers for a particular purpose,Mat 
it does not expressly or impliedly authorize is to be taken 
to be prohibited ; and, consequently
Company, created by Act of Parliament for the purpose of 
working a line of railway, is prohibited from doing anything ^ 
that would not be within that purpose.

And, at p. 486, Lord Watson referring 
J, said ■ “ That principle, in its application to the present 

/appears to me to be this, that wtieij a railway company 
has been created for public purposed the Legislature must 
be held to have prohibited everyt act of the company which 
its incorporating statutes do not warrant either expressly 
or by fair implication." _

Not only in my judgment does the Act in question pro
hibit by not warranting, but also prohibits by the use of 
language the fair meaning and effect of which include ~ 
prohibition.

If I am right in my first proposition it follows upon the 
authorities that & Attorney-General has the right to 
come to the Court and obtain an-order restraining such 
prohibited and illegal act _ _ , /

It is immaterial whether the proceeding is ex officio er 
on relation. See Attorney-General v. Great Northern R 
w Go, 1 Dr. &Sm. 154,atp. 161,and Attorney-General^ 
Great Eastern R W. Go., 11 Ch. D. 449, at p. 500.

And it is not necessary in such a case to shew injury to 
the public or individuals. _

During the argument in th
Great Eastern R. W. Co., 11 Ch. D. at p. 475, Baggallay 
L: J„ said to\counsel '• « Assuming .that the Act of Parlia
ment prohibited the company from doing some particukur 
thing, but they did it, and nd injury arises either to indi
viduals or the public generally in respect of what has been 
done, do you say that the Attorney-General in that case 
ought not to interfere ?” To which counsel replied, "No; 
because it is to be assumed that the doing of an Act which

iat the Great Eastern

J to the same case 
case

;
.
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-,
Parliament has prohibited, 
public.”

In the same

roust be injurious to the Judgment
Uhr

case, at p. 483, James, L. J., referring to 
the case of the Attorney-General v. Great Western R. W. 
Co., L. R. 7 Ch. 767, where the

ken
iern 
e of

. . company prohibited from
opening its line until it was passed by an engineer, was 
restrained from disregarding such prohibition, said : "The 

pany was, of course, restrained from this violation of 
an express compact withjthe Legislature.”

I am not overlooking the limitation he places upon the 
duty of the Attorney-General to interfere, in the conclud
ing words of his judgment, pp. 484, 5 ; but, taken in con
nection with the argument in the case and the citations I 
have made, it seems to

ling «
com

case
case
>any

hich
mly that he dçes not mean to cut 

down the force' and effect of his previous language.
At p. 500, Baggallay, L. J, says : * It is the Interest of 

the public that the law should in all respects be respected 
and observed, and if the law is transgressed or threatened 
to be transgressed, * * it is the duty of the Attorney- 
General to take the necessary steps to enforce it, nor does 
it make any difference whether he sues ex officio, or at 
the instance of relators.”

And to the like

pro
se of 
ide a

Xl the 
it to 
such

effect, Bramwell, L. J., at p. 502 : " I 
have no doubt, also, that if a thing is prohibited by the 
statute, creating a corporation, the doing of that thing is 
unlawful, and may be restrained. * * My doubt is 
where there is no prohibition, and the act is

io flfr

rod\

not contrary
'■ to any duty towards or in violation of any right of tli 

public,” &c.
I also refer to the judgment of Jessel, M. R, in the same 

* case> at P- *58> where he deals with the same question, and 
states what he deems in that case to be “ against the public 
interest.”

ry to
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ral v. 
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icular 
indi- 

i been 
,t case 
“No; 
which

I do not see that the case of the Attorney-General v. 
Shrewsbury (Kingsland) Bridge Co,, 21 Ch. D. 752, is 
against this view. On the contrary I read it as in affirm- 

of it, assuming as I have here found, a prohibited 
act, and a presumption that the doing a prohibited act
ance
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Judgment, must be injurious to the public. I refer to the opiriion of 
Lord Hatherley cited by Fry, J„ at p. 756, from the judcr\ 
in Attorney-General v, Ely, Haddenham and Sut 
R. W. Go., L. R. i Ch. 194,199 : “ The question is, whether 
what has been done has been done in accordance with the 
law ; if not, the Attorney-General strictly represents the 
whole of the public in saying that the law shall be observed."

Even if it could be successfully argued that the act here 
complained of was

ent

apt com) 
(f It is qi
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opening a 
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the safety 
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not prohibited, it certainly would be
against the terms of the contract, and that amounts in ^ 
effect to the same thing. See the case atyove referred to of \
Attorney-General v. Great Northern R. B(. Go., 1 Dr. & Sm. 
154.

I have not entered into the question of the prohibition 
being against running on the Lord’s Day or Sunday. The 
day may have been and no doubt was excepted, because it 
was deemed to «be in the public interest that the road should 
not be operated on that day ; but my conclusion would 
have been the same had the excepted day or prohibited 
day been Monday or any other day of the week.

The applicants for the charter knew that it was granted 
on the express terms that Sunday should be excepted from 
the days on which it should be operated ; and it seems to 
me a breach of good faith, having obtained the charter, to 
disregard its provisions.

In my opinion the motion must be allowed, and the 
perpetual injunction granted as prayed.

The company must pay all the costs. For a collection 
of the cases reference may be had to Kerr on Injunctions, 
3rd ed„ pp. 185,531, 532. Sparhawk v. Union Passenger 
R. W. Go., 54 Penn. 401, may be referred to as containing 
an interesting discussion of Sabbath observance.

m
m

3

MacMahon, J. :—

I have had an opportunity of perusing the judgment of 
my learned brother Rose, dissenting from the view ex
pressed in my judgment delivered after the trial. But I

\
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have not been able to satisfy myself that I was in error Judgment, 
in holding that no case had been made out for the inter
ference of this Court to restrain by injunction the defend- J- 
apt company from running its trains on Sunday.
C I*1S quite dear from the judgment of the House of Lords 

. >’n Ashbury Railway Carriage and Iron Co. v. Riche,
D w7rT' L' 653, a”d Attmjey General v. Great Eastern 
. W- ?°;> * APP- Cas- 473. at p. 481 : " That where there 
is an Act of Parliament creating a corporation fm a par
ticular purpose, and giving it powers for that particular 
purpose, what it does not expressly or impliedly authorize 
is to be taken to be prohibited."

V Then what is the nature or character of the Acts com- 

j mitted by a corporation and not authorized by its charter 
{ f”r 7hl°h 11 wiU be restrained by injunction at the instance 
> of the Attorney-General ?

It will be necessary to consider the nature of the alleged 
prohibited acts for which corporations have been sought 
to be enjoined in the cases referred to in the judgment 
of my learned brother to see if any of them are authority 
for the proposition contended for by tlie relator, that the 
Court can by injunction, restrain a corporation where the 
illegal acts complained of have no tendency to injure pro
perty, or which do not in their nature tend to injure the 
public. And also that the Court can aid the enforcement 
of the criminal law by granting an injunction to restrain 
crime ; or, in like manner, enforce the performance of a 
moral duty.

Attorney-General v. Great Western R. W. Co., L. R 
7 Ch. 767, is referred to by James, L. J. in Attorney-General 
r.Great Eastern R.W. Co., 11 Ch. D.,at p.483, where he said:

In thikcaso of Attorney-General v. Great Western R. W.
Co., the Vailway company was prohibited by law from 
opening a line before it was passed by an engineer ap
pointed by the Board of Trade, a provision intended for 
the safety of peoples' lives, and they were going to dis
regard that prohibition, and it was no answer for them to 
eay that the line was safe, that no mischief could arise.
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Judgment. The company was, of course, restrained from this violation 
of an express compact with the legislature.

The judgment in that case is put expressly on the 
ground that it was for the protection of the public, that 
the Board of Trade should exercise its powers of causing 
a properjinspection before the line was allowed to be opened. 

James, L. J., at the same page (483), summarises the 
of Attorney-General v. Cockermouth Local Board, 

L. R. 18 Eq. 172, as follows: “ The board were doing 
works which would or might probably poison a running 
Stream, in direct violation of the law, which prohibited 
them from committing a nuisance. These seem to me to 
be'good illustrations of the cases in which it is essential 
for the protection of the public and of individuals that 
the Attorney-General should interfere.”

He also points out, at pp. 483-4, that in Attorney-General 
v. Great Northern R. W. Co., 1 Dr. & Sm. 154,at p. 161, 
Vice-Chancellor Kindersley, proceeded “ on the ground that 
it was a matter of grave damage and injury to the public:' 

What Kindersley, V. C., said in his judgment,
damii^hed, by a

MacMahon,
J.

I
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saying :

: “ Wherever the interests of the public 
company established for any particular purpose by 
of Parliament, acting illegally and in contravention of the 
powers conferred upon it, I qonceive it is the function of the 
Attorney-General to protect the interests of the public by 
an information.”

In Ashbury Railway Carriage and Iron Go. v. Riche. 
L. R. 7 H. L. 653, at p. 672, the question raised was, whether 
the contract entered into was ultra vires of the corporation. 
It was held that the pontract being beyond the objects 
of the memorandum of association, it was beyond the 
powers of the company to make the contract. ^

In Attorney-General v. Great Eastern R. If- Co., 11 
Ch. B. 449, where it was sought to restrain the Great 
Eastern Railway Company from leasing rolling stpek to 
another railway company on the ground that such contra* 
was under the Railway Clauses Consolidation Act, ultra 
vires, it was held by the Court of Appeal, (Baggallay,

Act

I
!11

- • ■
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J., dissenting) that such letting was not ultra vires ; and, Judgment.
if it had been, that no such case of public mischief 

shewn as would entitle the Attorney General to interfere ; 
the mere fact that a proceeding is ultra vires, not being 
sufficient for that purpose unless injury té the public is 
shewn.

[VOL. 637
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The meaning which should be attributed to the language 
of Lord Justice James in that case must be gathered from 
all he said in relation to the point I am now considering.
He said, at p. 482 : “ In my judgment, where the, matter is 
a mere matter of ultra vires, that is, whether the managing 
partners of a concern are or are not doing something outside 
their charter, Act of Parliament, or deed of settlement, 
there ought to be some plain and sufficient public mischief 
shewn to warrant a suit on behalf of the Sovereign or the 
public.”

And in a later clause in his judgment, at à 484, he again 
deals with the question in the passage quoteuvby me in my 
former judgment : “ And it is, in my judgment to be 
sidered, for the purpose of this action, that therels no real 
difference between a body of shareholders incorporated by 
special Act of Parliament for the purpose of making and 
working a railway, and a body of shareholders incorporated 
under the general law (now applicable to large associations) 
for the purpose of establishing and working any other 
industrial enterprise. So far as the first has compulsory 
pURvers it must not abuse them ; so far aa'it has statutory 
duties it cannot delegate them ; so far as! it is under any 
statutory prohibition or direction it must not violate the * 
one or neglect the other. But even in these cases it is 
only where some public mischief is done, or where, in respect 
of something intended for the public protection, there is 
misfeasance or non-feasance, that the Attorney-General 
ought to interfere.”

This passage appears to have been inserted to prevent 
any misconceptions to what meaning should be attached 
to any prior language in the judgment. It was in effect 
saying : Where a company is violating any express enact-
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w disregarding any express prohibition whereby 
public mischief is done, or where in respect of some- 
intended for the public protection there is misfeas- 

non-feasance, then the Attorney-General ought to
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MaoMahon,

interfere.
When that case (Attorney-General v. Great Eastern R. 

the House of Lords Lord BlackburnW. Co.,) was before 
referred to the point raised as to whether the case was one 

for the intervention of the Crown and said—5 App.
“ The second point, which is whether or not 

for the Attorney-General to inter

proper
Cas. q,t p. 485 :
the case is a proper one ...,.
fere in, and to what extent the powers of the Attorney- 
General in such cases go, is one I consider of great import
ance, and whenever it becomes necessary to decide that 
question I should desire to look into it very carefully, and 
to consider carefully what was the proper doctrine to he 

applied to such a case.”
Attornt-Gmlml v” Birmingham, and Oxford Junction 

R W. Co., 3 McN. & G. 453, at pp. 461-2. ...
In Moraweto on Corporations, 2nd ed„ sec. 1041, it l 

fact that a corporation is about to exceed its 
chartered powers, or to commit any other unlawful act 
is not alone a sufficient ground for the interference of 
chancery at the suit of a person who is not a member of 
the company. * * A court of chancery has no juris
diction to issue an injunction, at the suit of the prosecut
ing officer of the State, to restrain a corporation from 
exceeding its chartered powers, or from doing acts other
wise illegal, unless it be shewn that such acts ore wyunous 
to the public, and that the remedy by injunction is required 
on equitable grounds. There is no reason why chancery 
shook! enjoin a corporation from committing a breach of 
the law in any case in which similar relic) would not he 
«ranted against an individual. A court of equity has 
clearly no general jurisdiction to act as a conservator of 
the laws, or to enjoin the commission of crimes and m.s 
demeanors, at the suit of the Attorney-General.

of Lord Chancellor Truro, in

s

said : TheJ

f
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difficult to

[VOL. 639
perpeive then why equity should interfere to Judgment, 

prevent a bare .usurpation of corporate authority, or any Ma^iTon 
other mere breach of the law, from being committed by 
incorporated company.”

And, at section 1040, the same author says: “ It is well 
settled that the courts of equity have no jurisdiction 
unless .t be conferred by statute, to decree dissolution of a 
corporation by forfeiture of its franchises, either at the 
suit of an individual, or at\the suit of the State. The 
State alone can insist on a forfeiture of franchises, and the 
State has an adequate

îreby 
iome- 
sfeas- 
;ht to

.).

m R. 
tburn 
is one 
i App. 
or not 
inter- j at law, by quo warranto, to 

obtain a judgment of forfeiture and dissolution."
I adhere to my former opinion, and think the motion 

should be dismissed with costs.
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[COMMON PLEAS DIVISION.] 

Howarth V. K.ILGODR.

on privilegedDefamation—Libel—Letter partly libellous—Publication 
/jr occasion—Malice.

The plaintiff and one S. had been in partnership, S. having retired and 
left the eouutry. Subsequently the plaintiff made on assignment for 
the benefit of creditors. l\e defenjant ™ a creditor and was 
appointed one of the inspectors of the Relate. S. wrote a letter to one 
F. relative to the plaintiff's business, a portion of which the plaintiff 
claimed to he libellons, the remainder being admittedly V"vlle8c£: ?■ 
forwarded the whole letter to the defendant who shewed it to his to- 
inspector, a creditor, and also to another creditor.

In an action against the defendant for the publication
Hebl, that the occasion of the puhl.cation was privileged and that the 

privilege attached to the whole letter, it having been shewn only to 
equally interested with the defendant in the matter.persons

This action was tried before Street, J., and a jury at 
the Toronto Winter Assizes of 1890.

The plaintiff and one Montgomery Smith, had been m 
partnership in Toronto carrying on business under the 
name of the Howarth Paper Company. Montgomery Smith 
had retired from the partnership and gone to Indiana.

On the 4th of July, 1889, an assignment was made by 
plaintiff Howarth of the estate and effects of the 

company for the benefit of creditors to Clarke, Barber 
Co., the defendant being a creditor, and appointed one of 
the'inspectors of the estate, and Mr. Gillen», manager of 
the Canada Paper Co., also creditors, being another of the 

inspectors.
Montgomery Smith on 

Frankford, Indiana, to one Fisher, a letter which was for
warded to the defendant, containing the following passage : 
" What do you think of a man who would claim $100 
for setting fire to his own warehouse afid take it, also 
pocket half the insurance money Î This is what Howarth 
did.” The publication of which, by shewing the letter to 

■Gillean the other inspector, to Mr. Gain a creditor, and to a 
Mr. Service, a former bookkeeper of the Howarth Company, 
who was a creditor (but whose claim against the estate

Statement.

the

\
the 10th of July, wrote from
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charged as the libel against thti- Statement.

641
was a privileged one), 
defendant.

On the occasion

was
\

. v of dewing the letter1 to Service, he
(Service) went to the defendant, and said Smith thought 
of making an offer for the estate, and the defendant said 
it was surprising Smith would make an offer after waiting 
a letter like the one in question.

The whole of Smith^letter to’Fish
follows :er was as

to make money, ami tried to get mo to join him in his dirty work. When 
} "'T»1 h= "entJ°r me’ an,‘ 1 “»">« $3,760 short. This money wont
into h» pocket Now I am told Mr,. Howarth has a claim for money nut 
.n the business, winch is wrong. She did not put in a cent ; it is 3. G 
Howarth. money and put in in her name. I think you can easily set 
aside tins claim and any other which is not genuine. Howarth has plenty 
of monoy to pay creditors in full, and I think, under the circumstances. 
It would be a pity to give this man a settlement less than 100 cents on 
the », as he has been scheming fur some time. What do you think of a 
man who would diaim $100 for setting iire to his own warehouse and 
take it, also pocket half the insurance money ! This is what Howarth did 

, beside, other moneys disappeared out of the business which he itlone can 
account for This letter is open to others, and I enclose my address in 
case you wish to correspond on other matters.”

Nothing turned upon the remainder of the evidence, the 
terial portion thereof relating to publication by 
defendant being already referred to.

At the close of the plaintiff’s case the learned trial Judge 
being of opinion, upon the authority of Warren v. Warren, 
1 C. M. & R. 250, that the part of the letter shewn by th ’ 
defendant to his co-creditors, was not privileged, it was 
agreed that "judgment should be entered for the plaintiff 
for *10, subject to the legal question to be argued on the 
motion to set aside the judgment.

The learned Judge thereupon directed that judgment be 
entered for the plaintiff for *10 and full costs.

the

r

The defendant moved on notice to set aside the judgment 
entered for the plaintiff, and to have the judgment entered 
in his favour.
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In Easter Sittings of the Divisional Court (composed of 
Galt, C. J., and MacMahon, J.), May 23,1890, Wallace Nes
bitt and Roaf, supported the motion. The communication 

made by the defendant bond fi.de in a matter in which 
he had an interest, namely, the winding up of the estate, 
and it being a communication which had been received by 

defendant from the plaintiff’s late partner, it was the 
Xnf the defendant to communicate it tti parties who, 

like liihwdf, were interested, and it was so only communi
cated, nameiÿrto the inspector and creditors. The commu
nication under these circumstances was^clearly privileged, 

v malice is cast on the defendant,

niArgument.
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and he has failed to prdve any. They referred to Warren 
Warren, 1 C. M. & R. 250 ; WitSdcks v. Howell, 5 O. R. 

360; Todd v. Dan, 15 A. R. 85. (
Joshua Denovan, contra. Thd defendant cannot avail 

himself of the doctrine of privilège) for the occasion was not 
privileged, the communication having being made to pers 

other than those interested. The primd facie inference of 
malice was not removed, and judgment was therefore 
properly given for the plaintiff : Colvin v. McKay, 17 0. 
R. 212 ; Spill v. Manic, L. R 4 Ex. 232 ; Wells v. Lindop, 
14 O. R. 275, 279-80 ; Dawkins v. Lord Paulet, L. R. 5 Q.

re
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June 27, 1880. MacMahon, J. :-~

It was not contended that the other matters contained 
in the letter were not proper subjects for disclosure by 
the defendant to others having a common interest with 
him as creditors of the plaintiff’s estate ; and as to such 
matters a communication coming from a former partner 
of the plaintiff who represented his having an interest in 
the estate, it would be deemed a duty incumbent on the 
defendant as an inspector of the estate to inform the 
creditors of such other matters. If so, does the privilege 
attaching to the other subject-matters not also create 
privilege as to the clause in the letter charged as being 
libellous ? That is : was the defendant in the performance
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of of his duty\|is inspector in communicating with the credi- Judgment, 

tors bound prevent the clause forming the foundation 
for this action îrôth being seen and read by them ?

Townsliend on Libel, 4th ed., sec. 209, p. 300, in treating 
of communications made as a duty or supposed duty on the 
part of the person making them says : “ Privileged 
inunications comprehend all statements made bond Me 
in performance of a duty, or with a fair and reasonable 
purpose of protecting the interest of the person making 
them, or the interest of the person to whom they are made.
A communication made bond Me upon any subject matter 
m which the party communicating has an interest, or in 
reference to which he has a duty, is privileged, if made to a 
person having a corresponding interest or duty, although it 
contain criminatory matter, which, without this privilege, 
would ho slanderous and actionable.”

In Davies v. Snead, L. R. 5 Q. B. 608, Blackburn, J„ says, 
at p. 611, that: “ Where a person is so situated that it 
becomes right in the interests of society that he should tell 
a third person certain facts, then if he bond fide and without 
malice does tell them it is a privileged communication.”

This was held by Brett, J., in Waller v. Loch, 7 Q. B. D. 
619, at p, 622, to be the true role, as “it leaves out all 
misleading, words, .saying nothing about ‘ duty.’”

The position of the defendaht in this case is similar to 
what would be that of the assignee of the estate who had - 
received

es-
MacMahon,ion J.
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a communication warning him that the debtor 
had prior to his bankruptcy or insolvency been secrejjjng 
his goods or disposing of them fraudulently, and that the 
money obtained from such fraudulent disposition wap still 
letained by the insolvent debtor. The assignee in such 
case could not escape from the obligation he owed the 
creditors as their representative to disclose the information 
received, in order not only that their present interests mi&ht 
be protected, but to put them on their guard as,to their 
future dealings with the insolvent debtor. The defendant 

inspector having received this communication stands 
relatively in the like position 
creditors of the plaintiff's estate.
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T)It is said that the performance of a duty is always com- 

ncMahon, pulsory ; and that one cannot forego the performance 
thereof, because to omit the performance of a duty is to 
take away a right somewhere, either in society, or an 
individual, the right to have such duty performed : Town- 
shend on Libel, sec. 39.

Ijb would seriously cripple the actions of those entrusted 
either in the capacity of assignees or inspectors with the 

estates of debtors, and make the performance

: Judgment.
upor 
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lette 
port: 
ager 
defei 
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MacM

! control over
of the duties connected with such positions extremely 
hazardous were it to be held that it was not the province 
and the duty of a person, situated as the defendant was, to 
communicate the contents of a letter like Smith’s to the 
créditera of the estate, and thabhe could only do so at the 
risk of being mulcted in damageVfor libel.
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“ In all these cases the duty referred to need not be one 
binding at law ; any ‘ moral or social duty of imperfect 
obligation’ will be sufficient. (Per Lord Campbell, in Har
rison v. Bush, 5 E. & B. 344.) And it is sufficient that the 
defendant should honestly belieye that he has a duty to

im
perform in the matter, although it may turn out that tye 
circumstances were not such as he reasonably concluded
them to be : Wkiteley v. Adams, 15 C. B. N. S. 392. 
Odger's Law of Libel, 2nd ed., 199.

In Blaffden v. Bennett, 9 0. R. 593, the late Chief Justice 
Cameron, in his judgment, after citing a number of autho
rities on the question of privilege, says, at p. 601 : “These 
observations seem to shew that though matters may clearly 
be defamatory if written or spoken by a person having 
interest in the matter to one also interested,X whether 
the interest be in connection with a public or private 
subject, the protection of privilege is thrown round the 
communication, and in the absence of malice an action will 
not lie in reference to such defamatory matter.

The communication having been made on a privileged 
occasion, rebuts the primil facie inference of malice arising 
from the publication, and throws upon the plffltiiff the/ 
onus of proving malice in fact: Wright v. Woodgate, 2 C. 
M. & R. 573.
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The case of Warren v. Warren, 1 C. M. & R. 250, relied Judgment, 
upon by the plaintiff, does not assist us in determining the MacMahon, 
question involved in the present action» That case, which 
was an

to
action brought against the writers of the libellous 

letter, merely decided that privilege attached to that 
portion of the letter written by the defendant to the 
ager in Scotland of property in which the plaintiff and 
defendant were jointly interested, as to the conduct of 
the plaintiff in reference to such property ; but that privi
lege did not attach to a charge contained in such letter 
against the plaintiff with reference to his conduct to his 
mother and aunt.
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the
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In the judgment of the House of Lords in Hamon v. 
Fallc, 4 App. Cas. 247, at p. 251, the following passage from 
Toogood v. Spyring, 1 C. M. & R 181, 193, is cited 
being still the rule in such 
general, an action lies for the malicious publication of 
statements which are false in fact, and injurious to the 
character of another (within the well-known limits as to 
verbal slander), and the law considers such publication < 
as malicious, unless it is fairly made by a person in the 
discharge of some public or private duty, whether legal or 
ihoral, or in the conduct of his own affairs, in matters 

/where his interest is concerned.”
Baron Parke, in Toogood v. Spyring, also makes use of the 

following language : “If fairly warranted by any reason
able decision or exigency, and honestly made, such 
mtinications are protected for the common convenience 
and weffare of society ; and the law has not restricted th|> 
right,to make them within any narrow limits.”

See also Coxhead v. Richards, 2 C. B- 569 ; Blackham 
v. Pugh, 2 C. B.611 ; Tuson v. Evans, 12 A. & E. 733; 
Clarke v. Molyneux, 3 Q.B.D. 237; Todd v. Dun, 15 A.R. 85.

The motion must be absolute to set aside the judgment 
directed to be entered for thfe plaintiff; and to enter judg
ment dismissing the plaintiff’s action with costs—of course 
including the costs of the present motion.
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Galt, C. J., concurred.
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[COMMON PLEAS DIVISION.]

Regina v. Watson.

c Ilfalth Act," R. S. 0. ch, 205.—“ Owner or agent "—Meaning of - 
/ Plumber.

“ Public

, . -fly the 6th clause of a city by-law passed under the “Public Health Act.”
R. S. 0. ch. 205, it was provided that before proceeding to construct, 
reconstruct, or alter any portion of thp drainage, ventilation, or water 
system of a dwelling house, &c., “theowner or his agent construôting 
the same ” should file in the city engineer's office an application for a 
permit therefor, which should be accompanied with a specification or 
abstract thereof, &e. ; and by the 11th clause, that after the approv tl 
of such plan or specification no alteration or deviation therefrom would 
be allowed, except on the application of the “ owner or of the agent of 
the owner ” to the city engineer.

By sec. 22 of the “ Public Health Act,” owner is defined as meaning the 
person, for the time being, receiving the rents of the lands on his own 
account, or as agent or trustee of any such person who would so receive 
the same if such lands and premises were let :—

Held, that the agent intended by the Act and coming within the terms of 
the by-law, meant a person acting for thfc owner as trustee, or in some 
such capacity, &c., and did not include a plumber employed by the 
owner to reconstruct the plumbing in his dwelling house.

This was a motion to quash a conviction made by Hugh 
Miher, and R. J. Fleming, two justices of the peace, sitting 
in the absence pf the police magistrate of thé city of 
Toronto.

The conviction was under by-law No. 2238 of the city 
v of Toronto, known as the “ plumbing by-law ” and imposed 

a fine of S3 and costs on the defendant, because he did 
unlawfully construct a portion of the drainage, ventilation 
and water system of a dwelling house on MacDonald 
Avenue, owned by T. G. Ward, without first filing in the 
office of the city engineer an application for a permit 
therefor, contrary to said by-law.

The complainant was the inspector of plumbing for the 
city.,

TJJi'e defendant was a plumber, and the work performed 
was under a contract with Ward, the owner, who had not, 
nor had the defendant, filed an application or obtained 
a permit as required,by the by-law.

The 6th clause of the by-law under which the convic
tion was had provided :

/
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“ Before proceeding to construct, re-construct or alter any portion of 
the drainage, ventilation or water system of a hotel, tenement, warehouse, 
dwelling house or other building, the oicner or his agent constructing the 
■same shall file in the oflice of the city engineer an application forja per
mit therefor, and such application shall be accompanied with a specifica
tion or abstract thereof in a blank form prescribed and supplied for this 
purpose, stating the nature of the work to be done, and giving the size, 
kind and and weight of all pipes, traps and fittings, together with a des
cription of all closets and other fixtures, and a plan with the street and 
street numbers marked thereon and showing the drainage system under
ground,”

In Easter sittings, of the Divisional Court, (composed of 
Galt, C. J., and MacMahon, J.), June 5, 1890, T. W. 
Howard supported the motion, 
up under the “Public Health Act,” R. S. 0. ch. 205. The 
word “agent” means a person acting for the owner 
as trustee or in some such like capacity, and not a 
plumber called in to perform the plumbing work. See 
also clause 16 of the by-law contained in schedule “ A” 
to the Act.

F. Mowat, contra. The term “agent” used in the by-law 
includes a plumber. The plumber is employed by the 
owner to draw the plans and to construct the drain and to 
do the work. He is the person on whom the owner relies 
that the work will be properly done and the requisites of 
the Act will be carried out, and certainly he is the proper 
person to be held chargeable with any breach in the 
carrying out of the terms of the Act. The conviction 
here is a valid conviction and should not be interfered with.

XIX.] 647
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June 27, 1890. MacMahon, J. •—

Unless the defendant can be considered the agent of the 
owner of the building, where the construction or 
struction, &c., is to take place, he cannot be convicted under 
this by-law.

What was urged by the counsel for the city was that 
the words “ or his agent constructing the same,” meanHhat 
the plumber who is employed by the owner, should be 
considered as the agent of the latter for the purpose of 
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Judgment, filing the application for the permit together with a speci
fication showing the nature of the work to be done, &c.

The “ Public Health Act,” R. S. 0. ch. 205, sec. 2, sub
sec. 1, defines the word "owner” aS meaning “the person 
for the time being receiving the rent of the lands or pre
mises *
or trustee of any other person, or who would so receive 
the same if such lands and premises were let.

Under the eleventh clause of the by-law :
“After a plan or specification has once been approved, no alteration or 

deviation froufrthe same will be allowed except on a written application 
of the owner, or of the agent of the owner, to the city engineer.

MacMahon,
J.

* whether on his own account or as agent

Looking at the “ Public Health Act,!’ the by-law itself, 
and having regard to the reason of the thing, they are all 
against the contention that a man employed to do a job of 
plumbing to a dwelling or other buildingshould be regarded 
as, or should be called upon to act compulsorily, as the agent 
of the owner of such building in preparing a specification, 
&c., and asking for a permit that the work might be done 
for the owner of the building.

The plans and specifications of a building—including the 
plumbing—may have been, and they generally are prepared, 
by an architect, and all the plumber has to do is to follow 
the plans and specifications in carrying out his contract, 
under the architect’s supervision, who is the custodian of 
the plans, &c. Or, the plumber, instead of being 
tractor to do that part of the work at a lump sum, may 

of these cases could it be

Galt,

!!mm

I

■

a con

do it by day work. In 
possible to regard the plumber as agent of the owner for 
the purpose claimed.

The “agent” intended by the Act, must be a person 
acting for the owner as trustee, or in some such capacity 
in connection with the construction, re-construction, or 
alteration of drainage, &c., of any building. Where the 
owner is absent, and thergfotik cannot he reached, the agent 
who authorizes on his behalf the construction, &c., ot the 
drainage &c„ without a permit, is the person who must he 
prosecuted.
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A 111 England has B as his agent in Toronto, who for his Judgment, 

principal, the owner of property, is erecting a building. 
and contracts with C, a plumber, to construct the drainage, ‘ J* 
&e., of such building ; it must be the agent of the owner 
of such building who is liable to be prosecuted in the 
event of application not being made for a permit under 
the by-law.

The conviction must be quashed, and 1 see no reason 
why the defendant should not have his costs from the 
informant. / \

There must be the usual order protectingVhe magistrates 
and officers. X
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Galt, C. J., concurred.
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[COMMON PLEA^ DIVISION].

Baker v. Fisher.

,SV[/e of (joods—Intention of purchaser to set off a claim against vendor— 
Fraud.

The plaintiff with the intention of parting with the possession anti pro
perty in certain flour mnilc an absolute sale of same, on apparently 
short terms of credit, to defendant, who withheld from plaintiff his 
intention to pay for the flour liy sotting up a claim he had acquired

;/eS“that this did not constitute a fraud on the defendant’s part so as to 
entitle the plaintiff to disaffirm the contract and replevy the flour.

The plaintiff, a merchant in Kingston, sold to the defen
dant; carrying on business in the same place, a quantity of 

flour and rolled oats at a price agreed on. The goods were 
deliyekd to the defendant and payment of the price 
demanded, but defendant set up that he had the right to 
set off against the price of the goods an account due by the 
plaintiff”to a firm of Johnston & Barclay, which had been 

assigned to the defendant. The plaintiff claimed that the 
sale was for cash, and that as the defendant procured the 
said goods to be delivered to him with the design of not 
paying for them in cash, hut of so setting off the said 
account, he was guilty of such a fraud as entitled the plain
tiff to rescind the contract. A demand was made by the 

defendant’s refusal to deliver

Statement

plaintiff for the goods, and on
the plaintiff brought replevin therefor.

The action was tried before Armour, C. J., and a jury, at 
Kingston, at the Spring Assizes of 1890.

At the close of the plaintiff's case the learned Chief 
Justice dispensed with the jury. Ho found that there had 
beep a complete delivery of the goSds, and a passing of the 
property therein, and that therefore replevin wpuld not lie, 
and he entered a verdict for the defendant. June 27,1

W1A motion was made on behalf of the plaintiff to set aside 
the judgment entered for the defendant, and to enter judg

ment for the plaintiff,
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In Easter Sittings, of tlio Divisional Court (composed of Argument. 
"Galt, U.J., and MacMahon, J.,) May 30,1890, Smythe, Q.C., 
supported the motion. The sale was for cash on delivery of 
the goods. The defendant withheld from the plaintif!'the 
fraudulent intention that he did not intend to pay cash, and 
determined to get hold of the goods and then setoff the claim 
due by the plaintiff to Johnston & Barclay. This constitu
ted such a fraud as entitled the plaintiff to diSaSrm the 
tract and replevy the goods. The contract was voidable ab 
initio, and therefore no property in the goods passed to the 
defendant. No man is bound by a bargain into which he has 
been induced to enter by a fraud, because assent is necessary 
to a valid contract, and there is no real assent when fraud 
and deception have been used as instruments to control 
the will and influence the assent. He referred to Kerr on 
Fraud, 2nd ed., p. 1 ; Broderick v. Broderick, Id3. Wms. 239 ; 
Benjamin on Sales, 4th ed., p. 402; Oswego Starch Factory 
v. Lendrym, 57 Iowa 573 ; Fair v. Mclver, 16 East 130 ;
Eland v. Karr, 1 East 3!?5 ; Mayer v. Nias, 1 Bing. 311 
Groom v. West, 8 A. & E. 758, 761 ; Ifiad v. Green, 15 M.
& W. 216 ; Earl of Bristol v. Wilsmore, 1 B. & C. 514 ;
Davis v. Mc'khirter, 40 U. G. R. 598 ; Re Central Bank—
Wells and Mckmchy's Case, 15 O. R. 611 ; v. Me- 
Alpine, 1 O. R. 234. 242.

J. M. Machar, contra. There was a complete delivery 
of the goods and the property therein passed to the defen
dants. The plaintiff cannot shew a case in which it has 
teen held that under circumstances similar to the present 
the plaintiff has been allowed to rescind the contract and
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June 27,1890. MacMahon, J.

Wljere the vendor has been induced to part with the 
possession) and property in goods, by the fraudulent device 
of the/Vtindee, the contract is voidable at the option of the
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Judgment, vendor and he may sue in trover, and thus disaffirm the 
MuOhhon, contract. Until disaffirmance the person having posses

sion and property in the goods may part with them for 
valuable consideration when the election of the vendor to
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absolute sale in the present case and in

tention on the part of the plaintiff to part with the posses
sion and property in the flour, &c., forming the subject 
matter of the contract. But what was contended by Dr. 
Smythe for the plaintiff was, that the wilfully withhold
ing by the defendant of his intention to pay for the flour 
by” setting up the claim of Johnston & Barclay against 
the purchase money, was such a fraud as entitled the plain
tiff to disaffirm the contract, and replevy the flour, citing 
for this Fair v. Melver, 16 East 130.

disi
îere was an

where third persons holding the accept
ai trader, who was known to be ^ bad circumstances, 
1 with the defendants, as a mode of covering the

That was a case
ance o
agreed
amount of the bill, that it should be indorsed to them, and 
that they should purchase goods of the trader which 
to be paid for by note at three, months (before which time 
the trader’s acceptance would be due) without communicat- 

the holders of the accepting to the trader that they 
ance. The trader having become bankrupt, in an action 
by his assignee to recover the value of the goods sold and 
delivered to the defendants, it was held that as the debt 
claimed to be due by the bankrupt to the defendant 

due to the latter not for his own benefit, but as. trustee
allow afor another, the right of set-off did not exist, jfo 

set-off under thé circumstances would be against the policy 
of the bankrupt laws, as permitting a fraud upon the 
other creditors of the bankrupt. To the like effect is 
Lackinyton v. Combi'S, 6 Bing. N. 0. 71.

Maud v. Karr, 1 East 375, was an action of assumpsit 
for goods sold and delivered, to which defendant pleaded 
a set-off of ipore money due toltim from the plaintif!. 
Replication that the goods were agreed to be paid for in 
ready money ; which was holden bad on demurrer being

/
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no answer to the plea. The Court decided that as at the Judgment. 
time of the commencement of the plaintifs action there M^M^hon. 
was a debt due from the plaintiff to the defendant, the J- 
latter was entitled under the statute 2 Geo. II. to set it off.

The judgment in Eland v. Karr, 1 East 375, was followed 
in Mayer v. Nias, 1 Bing. 311, where the defendant who had 
ordered goods for ready money, paid for them by returning 
to the vendor’s agent a bill accepted by the vendor which 
had been due and dishonoured before the goods 
ordered ; the agent at first refused to take the bill, but 
ultimately carried it home to the creditor, who retained it.
The vendor haying become bankrupt, his assignee brought 
an action to recover the value of the goods. It was held 
that the transaction was equivalent to payment, no fraud 

, being established: which must mean that it was not 
established that the purchase was made with knowledge 
of the vendor’s bad circumstances, and with the design of 
obtaining a fraudulent preference over the other creditors 
of the vendor, as was the case in Fair v. Melver.

In the case in hand, there was merely the price fixed at 
which the plaintiff agreed to sell, and defendant to buy, 
hundred bags of flour ; no time being mentioned for 
ment. It is true that after twenty-four bags had been 
delivered the plaintiff desired to obtain payment for that 
quantity, which the defendant refused; and upon the 
whole quantity being delivered wanted the defendant’s note 
at five days for the agreement.

The plaintiffs had prior to the transaction in question 
other dealings in which the defendant purchased on short 
terms of credit, and in the present instance the plaintiff 
was willing to accept, and urged the defendant to give 
his promissory note for the amount of the purchase, 
shewing he was willing to extend to the defendant at least 
a short term of credit for payment of the purchase. After 
thus negotiating and dealing, it would be overturning all 
rules regarding contracts between vendor and purchaser, 
to hold that there was such fraud that the plaintiff could 
elect to disaffirm the contract and replevy the goods.

BAKER V. FISHER. 653
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It may be that the defendant Mas no legal right 

off the claim or chose in action said to have been assigned 
to him by'Johnston & Barclay. If he purchased it, it 

R was subject to all the equities attaching'to it in the hands 
of the- assignors.

That, however, is not a matter we are called upon to 
deal with in the present motion.

There being—as found by the learned Chief Justice who 
tried this case—no fraud, the plaintiff’s motion must be 
dismissed with costs.
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Lawson v. Aluston. !
n to

who 
it be

in °"° of thc »'">•-

fc:ÆSï^str:£f?t
had not taken proper

hÎÏ fhlîT ”Wboe on the plaintiS part ^
plaintiff d°feadM“* WCT° liable for iojory .Stained by the

of the village of Alhston, for an accident sustained by the 
plaintiff by reason of a horse she was driving takinw 
fright at a derrick erected in one of the streets of the 
village for drilling a well for supplying water for the 
of thc village.

The evidence, so far as material, is set out in the iud<r- 
ment of MacMahon, J.

The action was tried before Dean, J„ Judge of the 
County Court of Victoria, sitting for Rose, J„ 
jury, at Barrie, at the Spring Assizes of 1890,

The jury found for the plaintiff with $1,500 damages, 
and judgment was entered in her favour.

The defendants moved on notice to set aside plaintiff’s 
judgment and to enter judgment for them, or for a new 
trial, or to reduce the amount of the verdict.

and a

In Easter Sittings of the Divisional Court, (composed of 
Qalt.C. J„ and MacMahon, J.), June 4,1890, Lount, Q.O., 
supported the motion. The défendants were rightfully on 
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Argument, the highway doing work in the way ordinarily done for 
sinking-wells of that kind, the work being done in the 
discharge of their duty, and for the benefit of the public, 
the well being sunk, and the machinery erected, or the 
purpose of obtaining a supply of water for fire Fotect'™f 
There was a sufficient part of the road left for the use o 
the public to travel on. To enable the plaintiff to succeed
she should have shewn that there was negligence on the 
defendants’ part, which she failed to do The plaints 
moreover was guilty of contributory negligence^ She 
knew of the derrick, in fact could only have avoided seeing 
it by shutting her eyes, and that it was of such a nature as 
would frighten a horse, and yet with such knowledge she 
drove the horse, a spirited one, one which would likely take 
fright at such an object, past it; where»» jihe could have 
avoided it by driving along another road ; and further, 
shé was warned not to drive past it, but persisted in doing 
so; and also the evidence shews she was incapable of 
managing the horse: Jones v. Grand Trunk li. W. CM* 

A. R.V; Hoive v. Hamilton and Northi
Grand Trank R. W. Co., -3 0. r.
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• have been done either by closing up the street, putting up 
a hoarding around the derrick, or putting up a notice 
warning the public of the existence of the derrick. Tlieie 
was no evidence of contributory negligence on the plain- 
tiff’s part. The horse was a gentle one, and one which a 
lady could drive without any risk. The accident «as 
not5 caused by the appearance of the derrick but 
the working of it. The plaintiff had driven past h 
derrick in the forenoon without the horse being in the 
least frightened by it, and it was when driving home, 
while the machine was working, that the accident hap-
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pened. The plaintiff had no reason to think that this Argument, 
would cause the horse to take fright, and as she only dis
covered the fact as she was driving past, she had no means 
of avoiding the happening of the accident : Mawv. Town
ship» of King and Albion, 8 A. R. 248; Gordon v. City'of 
Belleville, 15 O. R. 26; Smith on Negligence, Black ed„ 
sec. 6 ; Shearman and Redfield on Negligence, 2nd ed„’ 
sec. 366 ; Bounds v. Corporation of Stratford, 26 C. P. ll!

June 27, 1890. Mac
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The defendants, the municipal corporation of the village 
of Alliston were, undjr the provisions of sec; 489, sub-sec. 
42, R. S. 0. ch. 184, causing an Artesian well to be drilled 
and put down on the comer of one of the principal streets 
in the village, as a public well, and had contracted with 
one Hobson, who had sunk a number of such wells, for 
putting down the same.

From the evidence at the trial, it is difficult to describe 
the machine for drilling, and the manner of its working ; 
hut from a photograph produced, and the explanation of 
counsel during the argument, I gather that the machine 
consists of a derrick about twenty-eight feet high, to the 
top of which a large hammer is raised by means of a wind
lass worked by horse power, and it is through the hammer 
dropping on the drill that the boring is carried on.

There is a side-walk ten or twelve feet wide on the 
street in front of an hotel called the “ Revere House ” and 

few feet from the walk the excavation for the well had 
been made, the surface earth from the excavation being 
thrown towards the middle of the street, so that making 
an allowance for the side-walk on the opposite side of the 
street, would leave about thirty-five feet of unobstructed 
roadway for public travel.

The plaintiff and Miss toblow had driven into Alliston 
in the morning and had passed the drilling machine 
which was not then working, and no notice of the machine 
was taken by Miss Loblow, who
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few hours shoppingAfter being in the village for 

they were returning home, and Miss Loblow and the 
plaintiff were in the buggy, in front of a baker’s shop, pro
mising to remain there for a Mrs. Hipwell who-intended 
making some purchases at the baker’s and then purposed 
driving out with them. At this time the drilling machine 
was working, and it looked, according to plaintif! s evidence, 
so frightful, and made such a noise that she urged Miss , 
Loblow to drive on at once and pass the machinery, so 
that the horse should not continue to see it while waitingfor 
Mrs. Hipwell. Miss Loblow started the horse, which was 
then about 150 feet from the machine, and when nearly 

„j the machine the horse shied, and becoming 
lageable bolted to the side of the street opposite to 

erected, overturned the
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' One of the principal grounds urged by the defendants 
and upon which they rely as entitling them to judgment 
is, that they were acting in the discharge of their duties as 
a corporate body in sinking the well for public purposes, 
the well being sunk and machinery erected to obtain a 
supply of water for fire protection for the village, and that 
the evidence shews there was a sufficient portion of the 

dway left open for travelling purposes, and the case of 
Howe v. Hamilton and North Western R. W. Co., 
3 A. R. 336, was cited as shewing that where the corpor- 

having the machinery rightfully in the highway 
using it in the way ordinarily used for sinking wells 

of that kind, there was no evidence of negligence which 
should have been submitted to the jury.

In Ho ve v. Hamilton and North Western R. W. to., 
the corporation of the city of Hamilton had under R. S. 0. 
(1877) ch. 165, sec. 21, allowed the defendants to run their 
railway along Ferguson Avenue in that city, and Howe 
who was driving along Barton street, which crossed 
Ferguson avenue on a level, found a freight train
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the Street facing southward, and stopped his horse about Judgment. 
loO feet from it. A pilot engine came down to assist the 
tram up grade to the south, but, the pilot being in want ‘ J 
ot firewood the train moved to the north to allow the pilot 
engine to go to the woodshed which was situated to the 
north of Barton street. The train had moved only to the 
other side of Barton street about fifteen or twenty feet 
when Howe attempted to cross, but the horse shied at the 
pilot engine which had remained 

thrown out and injured.
Hi the judgment of Burton. J, at p. 341-2, he discusses 

the legal position of a corporation having the right by 
. Legislative authority to use the highway in relation to the 

rights of the general travelling public, as follows: "And 
they” (the railway company) “ are bound so to use the privi
lege as not necessarily or unreasonably to interfere with 
those who have also a right to 
to leave their locomotive
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or cars, whety not in use for the 
actual working of the railway, upon, thediighwjyf; lut the 
Legislature having authorized the company to construct 
their railway upon the public streets without imposing 
upon them any express restrictions, or requiring w prs! 
cautions against danger, must be held to haveAtendëd *' 
that persons who have to use the streets'bo used and 
crossed, should take the risk incident to that state of thi 
and we

use

its
nt

es,

of ngs,
must be careful not to render the privilege accorded 

to them by the Legislature valueless by imposing upon 
them liabilities which it was not intended they should bear.”

The defendants having lawful authority to use the road 
for the purpose of sinking the well, and to Use the 
machinery necessary for that purpose, the question is : Was 
it negligence on the part of the corporation in permitting 
the derrick and machinery to remain on the highway 
without a hoarding around the same, when the working 
of a windlass and the falling of a hammer from a high 
elevation created unnatural noises and produced unnatural 
sights likely to frighten horses on the highway ?

In Howe v. Hamilton and North Western R. W. Co. as
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stated in the judgment of Burton, J., at p. 342, there was 
complaint “ that the company has exhibited any want 

of care or skill in the running of its trains, or in the 
management of its locomotives, as by blowing off steam 
and thereby frightening the plaintiff ” Howe’s “ horse, but 
by negligently and improperly leaving a locomotive upon 
the street when not in use.” And the Court held, that
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i
negligence could not be imputed to the railway company 
for so leaving the locomotive.

While the machine was not in motion drilling the well 
it does not appear to have frightened the particular 
horse behind which the plaintiff was being driven on 
the day the accident occurred, because in passing into 

xr the village it was not noticed that the horse exhibited 
signs of fear or uneasiness at the mere sight of the derrick. 
It was while the machinery was in motion the horse 
became restive and unmanageable.

Under the powers given by the Municipal Act, the 
defendant corporation was carrying out that which the 
Act authorized in drilling the well, and if the damage to 

plaintiff did not arise from any negligence-in the use of 
the machinery by which the work was/Being done, the 

corporation should not
The questions put by thhd$amedytrial Judge to the 

jury and their answers thereto areas follows :
" 1st. Did the plaintiff act as a reasonable, careful person 

would do in driving past the machinery ? Yes.
"2nd. Was the machinery such as a reasonable man 

mioht expect would frighten horses ? Yes.”
Did the defendants take such means 

as reasonable, careful men would take to prevent horses 

being frightened ? No.”
In Wharton on Negligence, section 835, it is said : 

have already when treating of casual connection, noticed 
that it is one of the incidents of the employment of hors 
on a highway that they should be frightened by extra
ordinary sights and sounds. Those who negligently and 
unnecessarily therefore place on a highway instruments
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likely to cause such alarm are liable for the consequences1 Judgment, 
if damages of this kind result ” ; citing Hill v. New River 
Co., 9 B. & S. 303 ; Judd v. Fargo, 107 Mass. 261 ; Jones J- 
v. Housatonic R. W. Co., 107 Mass. 201.

The statement contained in the special case in Hill v.
New River Co., 9 B. & S. 303, is as follows : The New River 
Company in the exercise of the powers given them by the 
Act incorporating the company, caused a stream of water 
to spout up on a public highway to a height of about four 
feet from the level of the road in a place within the limits 
of the said Act. »The jet of water was left open and 
unfenced and was likely to affright horses driven along 
the road. Whilst the plaintiff’s carriage was being driven 
along the highbetween the spouting stream and the 
ditch, the plaintiff’s worses seeing the spouting stream were 
frightened by it, andbswerving aShio fell into the ditch, and 
the carriage and horsey thereby suffered damage.

Mellor, J., gave the jitdgment of the Court, saying, at 
p. 305, there is no authority on the point reached by this 
case, but he thought the action was rightly brought against 
the New River Company since the spouting water was 
really the efficient cause, the causa causans of the accident ; 'v-
that but for the negligence of the defendants, the accident 
would not have happened, and that which they did may 
fairly be termed the proximate cause of the injury to the 
plaintiff.

^ Lush and Hannen, JJ., concurred.
In Jones v. Housatonic R. W. Co., 107 Mass. 261, the 

defendants were held liable for injuries sustained by a 
traveller driving a horse upon a highway with due care, 
through a fright of the horse occasioned by a derrick 
which the corporation maintained, projecting over the high
way so as naturally to frighten passing animals, although 
it was maintained for the purpose of loading and unloading 
freight on the cars.

Upon the ground of plaintiff’s contributory negligence, 
numerous reasons are assigned by the defendants as dis
entitling her to recover, the principal reasons being : That
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Judgment, she knew of the location of the machinery yet took the 
MacMahou, risk of driving past ; that she could have avoided the 

accident by, driving along other streets ; that she was 
warned not to ride past the machine but persisted in'so 
doing and assumed the risk ; that the evidence shews the 
driver was incapable of controlling the horse.

Miss Loblow who was driving the horse, it is urged by 
the defendants, should not have attempted to pass the 
machine if she was driving a horse she knew or supposed 
she was incapable of controlling ; that is a horse known as 
not being a road-worthy horse, a horse easily frightened, 
and when frightened difficult to control, and requiring the 
strong arha and the vigilance and experience of a man 
accustomed to driving horses where there were unusual 
gatherings of people, to be able to successfully control an 
animal in passing a machine or obstacle of that character 
in the street.

The evidence relied upon by the defendants in support 
of the plaintiff’s contributory negligence is that of William 
Loblow, the owner of the horse in question, who said at 
the trial :

“ Q. You own this horse the young ladies were driving? A. I do.
Q. How long have you had him ? A. About eighteen months.
Q. At that time ! A. No, about eleven months.
Q. What age was the horse? A. About ten years old.
Q. Used to driving in single harness ? A. Yes.
Q. And did you know the horse was taken out that day ? A. 1 was not 

aware until after the accident.,
Q. Your sister told us that she had never driven the horse alone before. 

Did you give any leave to take the horse ? A. I lent the horse to my 
brother the day before.

Q. But not to your sister ? A. No.
Q. Was the horse a horse for the sister to drive in that place ? A 

Well, I think she was.
Q. A gentle horse ? A. Yes, gentle.
Q. Quite a safe horse to drive past this ? A. I would not say she was 

a safe horse to drive past that.
Q. You would not consider the horse a horse for your sister to drive 

past that place ? A. No.
Q. And your sister would not really have driven that horse by your 

permission if you had known it? A. She would, but not past that 
machinery.”
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Mrs. Hipwell who owned the horse for five years prior Judgment, 
to Loblow purchasing him, says she drove the horse more M.acMahon, 
or less during her ownership, and that the, horse was a fit J- 
horse for a lady to drive and had been driven by her i 

niece for considerable distances without a bit being in its 
mouth. *

The question of the contributory negligence was fairly 
left to the jury who found that the plaintiff did not act 
unreasonably, i.e., she acted reasonably in driving past the 
machine.

It is no defence to the plaintiff’s action that there was 
another available road which the plaintiff could, if she had 
chosen, have taken : Wharton on Negligence, 2nd ed., sec.
997, and cases there cited.

While agreeing that the plaintiff is entitled to recover, 
we consider the damages awarded as altogether excessive 
in view of the injury the plaintiff has sustained which was 
the spraining of her ankle, no doubt causing some pain for 
a time and disabling her from employment for at least 
eighteen months. She was during the period of her last 
employment receiving $30 per month out of which she 
paid her board. After the accident the doctor’s bill was 
for merely a nominal sum—a few dollars—and at the time 
of the trial, seven months after being injured, she was 
walking about with the aid of a cane.

If the plaintiff consents to reducing the damages to $700 
the motion will be dismissed with costs, including the 
costs of this motion ; and. if not, then there will be a new 
trial at the risk to her of the costs of the new trial in the 
event of her not recovering a sum in excess of $700. The 
plaintiff to have fifteen days in which to make her election.

Galt, C. J., concurred.
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Regina v. Lynch.

Mice of the peace-Absence of police ma^istrate-Trial office under 
K.S.C. ch. 157 Alternative punishment—Imprisonment for more than
3 months—R.S,tC. ch. 17S.

tath. By ,==.62of .R.S.C. oh. 178 th« justices arc authome.ltou.uo 
a distress warrant for enforcing payment of a fine ; and, if issued, to 
detain the defendant in custody, under sec. 62, until its return, and, if 
the return is “ not sufficient distress, then to imprison for three months.

Two justices of the peace for the city of Toronto, in the absence of the- 
police magistrate Tor the said city, convicted the defendant for an 
offence under said Act, and imposed a fine of $50, and, m default of pay
ment forthwith, directed imprisonment for six months unless the fine

mZth“tündOTthe said sub-sec. the justices had jurisdiction to **£**:

HM, iTsXluhTconÎSiônwMbÏÏ fortte R.S.C. ch 157 there wa, 

no power to award imprisonment as an alternative lemedy for non pay

the imprisonment in such case could only be for three mouths.be awi

A writ of habeas coif as was obtained on behalf of the 
prisoner who was confined in the common gaol at Toronto, 
(but whose presence on the return of the writ was dispensed 
with), on a conviction made against him by John Baxter 
and Robert J. Fleming, two justices of the peace for the 
city of Toronto, for vagrancy.

A writ of certiorari was granted in aid of the habeas

Statement.

C 0rpib8. ,
Upon the return of the writs an order nisi was obtained 

to quash the conviction and to discharge the prisoner from 
custody, upon the grounds :

1. That the magistrate had no jurisdiction, as John 
Baxter, one of the convicting justices, had no right to sit 

he was acting in his business capacity as a justice of the 
under an agreement for remuneration for his services,
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peace
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received through the police magistrate of the city of Statement. 
Toronto.

2. That several offences were included in one conviction-
And 3, that the 2nd sub-sec. of sec. 8 of R. S. C. ch 

157, under which the conviction took place, only authorizes 
the convicting justices to impose a fine not exceeding $50, 
or imprisonment without hard labour for any term not 
exceeding six months, or to both ; whereas the conviction 
imposed a fine of $50, and if said sum was not paid forth
with the defendant was ordered to be imprisoned in the 
common gaol at Toronto without any previous award of 
distress, for the space of six months, unless the 
should be sooner paid.

The conviction was that “ John Baxter and R. J. Fleming 
two justices of the peace for the city of Toronto acting in 
the absence of and at the request of George Taylor Denison 
Esquire,' police magistrate in and for the city of Toronto, 
for that he the said James Lynch is a person, who npt 
having visible means of maintaining himself, lives without 
employment, and thus is a loose, idle, and disorderly per
son and vagrant, within the Act respecting offences against 
public morals and public convenience,” and a fine of $50 
^as imposed, and, in default of payment forthwith, directed 
the said James Lynch to be imprisoned in the common 
gaol, and there kept for the space of six months unless the 
said sum should be sooner paid.

On the 15th January, 1890, the police magistrate,
George Taylor -Denison, wrote to John Baxter the follow
ing letter :

Under the statute, as you are aware, a justice can act for me at my 
request in all matters within the jurisdiction of a justice of the peace- 
The city council have placed at my disposal $750 per annum to pay for 
such assistance as I may require to aid me with minor cases. I wish to 
know whether you would accept this sum of $750 per annum and act at 
my request to try cases within your power as a justice of the peace. The 
remuneration I know'is small, but the amount of work imposed on you 
will be light. One or two hours in the afternoon should usually suffice 
and give me more time for serious cases, it being understood that when a 
rush of work came on we should both work at high pressure in order to 
prevent such a state of affairs as we saw last summer, when for months the
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Statement, congestion of business was such as to cause great hardship to suitors iu 
the Court.

If you decide to accept this it will be necessary, as you will readily 
perceive, for you to resign from the council, as the pay will come through 
me but from it. I should like you to be ready to commence work by 1st 
February.

Please let me know your decision in the matter as soon as possible. ”

To this John Baxter replied :
111 have received your letter, and, having considered the matter care

fully, have decided to accept the offer you have made me.”

At the time the proceedings* in this case were taken and 

conviction made the police magistrate was absent in 
England.

In Easter Sittings of the Divisional Court, (composed of 
Galt, C. J., and MacMahon, J.) June 2, 1890, DuVernet 
supported the order. - The convicting magistrate, John 
Baxter, had no jurisdiction to try the offence. Section 6 
Of the Act respecting police magistrates, R. S. 0. ch. 72, 
provides that no justice of the peace shall “ act in any 
case for a town or city where there is a police magistrate, 
except * * in the case of the illness, absence, or at the 
request of the police magistrate.” The magistrate here 
did not come within any of the exceptions. His appoint
ment was not merely to sit during the illness or absence 
of the police magistrate, but to assist the magistrate in 
disposing of business even though he might be present, 
and the meaning of “ request” is, that there must be a request 
in ettch case and not a general request to act for him as 
here. The contract entered into between the police magis
trate and the justice of the peace was illegal as the police 
magistrate had no power to appoint an assistant police 
magistrate, which is what the contract here amounted to ; 
and also the appointment amounted to a sale of an office, 
and wa,s therefore void as opposed to public policy as well 
as to the statute of 5 & 6 Edw. VI., Regina v. Mercer, 17 
U. C. R. 602. [The Court were of opinion that the justice of 
the peace had jurisdiction to act in this particular case. It 
was one in which two magistrates had jurisdiction under
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soc. 8, sub-sec. 2 of the R. S. C. ch. 157. The Court Argument, 
expressed no opinion as to the legality of the 
tract entered into between the police magistrate and the 
magistrate John Baxter], Then as to the conviction itself.
It is for more than one offence : Regina v. Gmvelle, 10 0. R.
735 ; Regina v. Spain, 18 0. R. 583. [The Court were of 
opinion that it was only for one offence, and overruled this 
objection.] The last objection is clearly fatal to the 
viction as there is no power to award imprisonment 
alternative remedy for non-payment of the fine; and 
over imprisonment can only be for three months : Regina 
v. Walker, 7 O. R. Ufti-'Rr 
200 ; Regina v. MaSkenzie, 
also improperly admitted/_
conviction should have been proved : Regina v. Organ 11 
P. R. 479.

Dymond, for the Attorney-General, contra. The only 
objections left to be answered are the third and fourth, 
namely, as to the alternative of punishment by impris 
ment, and as to the admission of the prior conviction.
If the Act authorizes a fine to be imposed, or imprisonment, 
or both, certainly the imprisonment can be awarded in the 
alternative, as this would be for the benefit of the defen-> 
dant. The evidencê of the former conviction was properly 
admitted.

Gurry, for the magistrate, relied on the arguments put 
forth on behalf of the Attorney-General.
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June 27,1890. MacMahon, J. :—

During the argument we disposed of the first and second 
grounds, holding they were untenable, for the reasons 
then stated.

As to the third ground. By the sub-section referred to 
(sub-sec. 2 of sec. 8) the magistrates have a wide discretion 
in inflicting a penalty upon conviction. They may fine 
only ; or they may award imprisonment ; or they may 
fine and imprison. But if there is the imposition by the
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Judgment, magistrates of a fine only by way of penalty, the authority 
M^SwTon, of the justices does not extend to enable them to award 

J. alternatively, that for non-payment of the fine, the defen
dant should be imprisoned. )

There being by the Act under which theUefendant 
convicted no mode of raising or levying tftfi penalty the 
justices are authorized by R. S. C. eh. 178, sik 62 to issue 
a distress warrant for the purpose of enforciric the same ; 
and it is only after default of distress where a foie only is 
inflicted that imprisonment can be awarded : Regina v.
Walker, 7 O. R. 186. ... ,.

By sec. 65 of the above Act where a justice issues a dis
tress warrant he may order the defendant to be detained 
in custody until the return of the warrant of distress.

Where the necessity exists for issuing a distress warrant 
under sec. 62, if the warrant is returned that no sufficient 
distress can be found, then under sec. 67 of the same Act 
the longest term of imprisonment for which the justices 
can commit a defendant is the period of three month!

The conviction in this case is therefore also bad upon 
ground that the imprisonment awarded thereby is
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^'tiegina v. Bell, 13 C. L.J. N. S. 200, a conviction 

for keeping a house of ill-fame, founded upon the same sec- 
tion of the Act as the conviction I am now considering, an 
where as in this case the justices imposed a fine, and 
directed imprisonment in default of, payment, was by 
Harrison, C. J., held bad. See also in Re Slater and Wejs, 

9 U. C. L. J. 21.

This 
under t

The
In Regina v. Mackenzie, 6 0. R. 165, a conviction under 

the Indian Act, of 1880, (now R. S. C. ch. 43, sec 94) for 
giving intoxicating liquor to an Indian, imposed a fine and 
costs, and in default of immediate payment, imprisonment.

Section 94 of that Act provides as punishment for the 
offence, imprisonment, or fine, or fine and imprisonment; 
and the .conviction was therefore held bad by Mr. Justice 
Rose as the Act does not authorize a fine, and in default 
of payment, imprisonment.
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On the third ground of objection taken, the conviction of Judgment 
the defendant is clearly bad, and must be quashed without MacMahon, 
costs, and the defendant discharged from custody.

There will be the usual order for protection to the 
magistrate and officers.

Galt, C. J., concurred.
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Registry Act—Actual notice—Imputed notice—Relief on ground of mistake 
—Subrogation—R. S. O. 1887, ch. 11 If, sec. 80.

The plaintiff registered a lien 
before such registration the

n against certain lands. On the day 
defendant, an intending purchaser, had. 

searched the registry and found only two incumbrances registered 
against the property. Shortly after the defendant completed nis 
clmse, and having paid off the two incumbrances, registe 
thereof with his deed of purchase, but as he did not i 
search, he did not discover the plaintiff’s lien :—

Held, affirming the decision of Ealconbridge, J., that the defendant was 
entitled to stand in the place of the incumbrancers whom he had paid 
off, and to priority over the plaintiff’s lien.

The Registry Act does not preclude inquiry as to whether there was 
knowledge in fact ; and the Court was not compelled as a conclusion of 
law to say that the defendant had notice of what he was doing, and so 
could not plead mistake.

Brovm v. McLean, 18 O. R. 533, specially considered.

This was an action brought to enforce a lien upon land statement, 
under the following circumstances :

The defendant George Morrison, intending to purchase 
some lands of Margaret Morrison, his sister-in-law, searched 
the registry office on December 18th, 1887, and found that 
the only incumbrances registered against the land were 
two mortgages.

On December 19th, 1887, the plaintiff who had sold an 
engine to the husband of Margaret Morrison under a con
tract giving him a lien on the latter’s lands, and also a lien 
upon the lands of Margaret Morrison, registered his lien 
against the lands in' question.
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On December 24th, 1887, the defendant George Mormon 
without again searching the registry paid off the prior 
mortgages out of money borrowed by him on a fresh Mort
gage of the lands, and accepted a deed of ^conveyance 
himself, thus carrying out his purchase ; an on e -
ing day he registered the two discharges and his deed, and

hl ThflZhitiff now'brought this action against Margaret 

Morrison, and her husband, and George Morrison, claiming 
that the effect of discharging the two prior mortgages was 
to let in his subsequent lien, which he now sought to

» 1" «-"*» fU
the time of the sale to him of the lands ,n question he had 
any knowledge of the transaction between the plaint, 
and his co-defendants, and claimed a declaration that the 
plaintiff Stood "in no better position than he did at the time 
when his (the plaintiff’s) agreement with Margaret Mormon 
and her husband was registered, and that he was entitled 
to Stand in the position of the encumbrancers whose claims 
he paid as between himself and the plaintiff, and entitled 

to all the priorities of the said encumbrancers.

Statement.

November 30th, 1889, at To-The action was tried on Ne 
ronto, before Falconbuidqe, J.

Z. Lash, Q.C., and Langton, for the plaintiff. 

McKay, for the defendant.
The pi 
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ment between the plaintiff and the other defendants. Ifind Judgment, 
that he paid his iftoriey and discharged the prior mortgages Falnonbndge, 

under the mistaken belief that he was getting a good title J' 
in fee simple unencumbered, and to adopt the language of 
my brother Street in Brown v. McLean, 18 O. It. 533,
“ that he is not disentitled to relief by reason of the fact 
that by using ordinary care” (in this case by a subsequent « 
seàrcli in the Registry office) “he might have discovered 
the defendant’s execution, because the defendant has not 
been in nny way prejudiced by the mistake."

The defendant is entitled to a declaration that he is / 
entitled as between the plaintiff and himself to stand in the/ 
position of the encumbrancers whose claims he paid. /

I refer to Brown v. McLean, and cases there cited, a/d 
to Hammond v. Barker, 61 N. H. 53 ; Smith, v. Dinmnoor,
119 Ill. 656. The Revised Statute of Illinois 1S8!>, is 
similar to ours, p. 342, sec. 30 : Young v. Morgan, 89 Ill.
199 ; Fishery. Spohn, 4 C. L. T. 446.

If I had been obligejl to hold that the plaintiff 
entitled to priority, I would have endeavored to give effect 
to the counter-claim by treating the money paid by the 
defendant as paid for the plaintiff’s use under a mistake 
of facts.

The defendant will have his costs of defence and counter
claim, and the plaintiff will have costs of the<issue found in 
his favour,
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The plaintiff now moved before the Divisional Court by 
way of appeal from the above judgment.

The motion came on for argument on June 21st,-1^890, 
before Boyd, C., and Robertson, J.

Langton, Q.C., for the plaintiff [after stating the facts.] 
[Boyd, C.—Was not the case of The Trust and Loan 

Co. v. Cuthbert, 13 Gr. 412, one of the same kind ?]
I submit not. The intention of the parties is manifest 

from the documents.
85—VOL. XIX. O.R.
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[Boyd, C.—George Morrison does not, as he ,might have 
done, have the mortgages assigned to him.]

what was done was done according to their rf

Argument.

We say ___
tention. Our rights are as they were left by the act ot 
George Morrison. The money was Margaret Morrison’s

purchase money. ,
[Bovp, C.—She couldn’t have controlled the money ; put 

it in her pocket and let the mortgages stand.]
Why should 'the person whom George Morrison’s 

‘of conduct has benefited, and who is an innocent
shewing he

•C

course
party, not benefit by it ? J:here 
Should. Brown v. McLean, IS O.' R. 533, is the case of an ( 

Where the registration of discharges is in

are cases

execution.
the order in which they are here, the effect is to revest

Fisher v. Spohn, 4I the property in the mortgagor.
L. T. 410, is hard to understand. The discharge

increase the estate of the owner of the equity
C.

held to ------ ,
of redemption, not that of the person who had a charge 
as a judgment creditor. This is what in Brown v. McLean, 
Street, J., disagreed with. In other words the discharge 
which the statute makes revest an estate in a particular 
person, may be moulded by the Court and made to vest 
the estate in whoever the Court might think should have it.

[Boyd, C.—You can’t conceive that George Morrison 
intended to give you priority.]

He would not have gone’into the transaction at all.
admit he had no actual notice, but in law he had notice. 

[Boyd, C.—Cannot it be held that he had notice for all
the purposes of the Registry Act ?] . ...

The Act is for the purpose of giving parties the priorities 
they get in the registry office. His intention was to do 

he did do, and he did it with the notice which the 
S Registry Act gives him of our claim. George Morrison has 

his remedy,under his covenant against incumbrances. That 
is all he can be taken to have intended to secure for hnnse . 
Whatever the American cases relied oil by the Icarnei 

» not law here : Touhnin v. Sleeve, o 
of the earliest English cases.
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This case has been held in subsequent cases to have gone Argument 
somewhat too far, but the law

ve
appears to be found in 

Adams V. Angell, 5 Ch. D. 634. In bbfch Fisher v. Spohn, 
and Brown v. McLean, the learned Judge>oceeded solely 

the ground of mistake, and the casèshre based on that 
In Brown v. McLean, the learned Judge relied on some cases 
I rely on : I also' refer to Watson v. Dowser, 28 Gr. 478 No 
doubt we are not injured by tile same amount remaining * 
ahead of us that there was before, but that is no reason why 
we should not get any advantage which we properly can get.
The American cases relied on are taken from Sheldon’on 

f Subrogation, and the passage on p. 2 shews they cannot be 
\taken as safe guides for us: Santa v. Garmo, 1 Sandf 

tN. Y. Ch.) 383 ; Westfall v. Hintze, 7 Abb. N. Gas 236 • 
Sandford v. McLean, 3 Paige 120. These shew that it is' 
only when a person is in the position of a surety or some 
such position as that that subrogation applies. The cases 
in Illinois which will no doubt be referred to are not in 
harmony with those in other States. ' See also Taylor v 
Gnswold, 2 Greene Gh. R. (N^ Jersey) 239; Parry v 
n right, 1 Sim. & Stu. 379. It is not said here that there 
was any mistake as to what the parties were doing. The 
mistake that there was no mortgage on the property 
whereas there was one i^ not such that it can be relieved 
against as against innocent parties. The three American 

which the learned Judge relies all differ in 
respects from this. In Smith v. Dinsmoor, there 
some evidence of an intention on the part of the parti™ 
which the instruments did not carr/out. I

G. Moss, Q. C.k contra. George Morrison mortgaged other-* 
property of his to raise money to pay off the prior mortgages 
We do not. dispute that the plaintiff is entitled to “the 
priority which he had at the time of the payment off of 
those mortgages. If the hardships are to bo looked at, 
there is nothing in favour of the plaintiff, who by beiim 
left to his present position is not injured. This case is 
almost on all fours with Brown v. McLean, 18 O. R. 533 
The cases
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by reason of the Registry law notice » be imputed Jut
tWe is no more imputed notice than there m of wnts in
tJ sheriff's office. In either case the party if affected at
all is affected in the same way. Street, J, peinte ouUh

. in uaSes when the effect of a mistake is not to put the oth
party in a prejudiced position, then the party making the
mistake is not to be held to the consequences of the mis- 
misttiKe is nuv As to the cases

Argument.

Me
^hklfSrv.»Mr^O,^dAciamsVf 

A iHiell 5 Ch. D. 634, are instances, these are not cases of 
purchases of the equity of redemption by one who "
a prior incumbrancer, but they are instances of the ettec 
ofTe levai estate held by the mortgagee being vested n 
the holder of the equity of redemption. The aw, as laid 

down in Tuubnin v. Steeré, did not apply ^ ° '°™er
an equity of redemption, and it was so held m Watts v.
SyZ, iDeG. MeN. & 0. at p. 244. And in Mayhew
\i. t n 143 reference, is made to these cases. I here 

I can lie no Lht that if tl>mortgages had been “nveye 
to Geor»e Morrison himself, or to a trustee for him there 

ouM have been no contention on the part of the plaint «

s,rr ,.£i7.i - »...—- ™ t:here In Hart v. MoQaesten, 22 Gr. 133, there is a t
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t it, is to be held to have 

Buchanan
Paid it only in that way : Argument, 

p T McMullen’ 25 Gr. 193; Smith v. Drew, 25 »
Ul' 188' a"d many, other cases, lay clown the same rule A 
person making a payment is not to be held as making it 
tor all purposes, but it may be held as made in the way 
most favourable to the ends of justice.

McKay, on same

i
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side. The evidence shews that if there 
was any negligence on either side, it was as much on the 
plaintiffs part as on the defendants. Here it is not the 
party who made the encumbrance who paid it off 
appear to have been the case in the decisions cited on the 
other Side The Court should find some way of preventing ’ 

" ti,e plaintiff gaming the unfair advantage he seeks.
. Langton, in reply. In Howes v. Lee, 17 Gr. 459, the person 

who sought to eject was the mortgagor. Equity would 
not relieve him from the payment of his own encumbrance 
I dont dispute the principle of that case. If there is 
intention manifested not to discharge the mortgage that 
intention will be respected. But where there is no such 
intention, the merger takes place. Here there was no 
intentmn to the contrary. I refer to Vance v. Cummings,
to ul’. ZO.
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June 30th, 1890. Boyd, C.

The decision in Brown v. McLean, 18 O. R. 533, followed 
in this case by Falconbridge, J„ is one which rests 
broad grounds of equity, of which on
, . . many examples are to
be found in the books. I may refer to the Trust and Loan 
Co. v. Cuthbert, 14 Gr. 410, where earlier cases are collected 
m the note. The great weight of American authority is in 
support of the judgment now in appeal as to which I may 
cite Pomeroy, Equity Jurisprudence Vol. 3, secs. 1211 
and 1212, and in particular a case of Cobb v. Dyer,(59 Me. 494, 
Unless this case can be distinguished from that in 18 0. R., 
the judgment should be affirmed. Mr. Langton endeav
oured to make a substantial distinction by contending,that 
this being a registered title it must be held that th/defen-

!
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Judgment. jant had as a fact notice of the plaintiff’s lien which was 
Boyd, c. registered on December 19th, 1887. The defendant searched 

the register for the purpose of purchasing on the day 
before, and carried out his purchase on the 21st December, 
the deed being registered next day, and also the discharges 
of the prior mortgages. The defendant did not mean to 
give priority to this lien of which he knew nothing in fact, 
and the strongest evidence of this is the fact of the 
mortgages being discharged instead'of being assigned to 
accompany the title.

The mistake on which relief was granted in Broivn v. 
McLean, arose from the failure to search for executions in 
the sheriff’s office. The negligence was much greater there 
than here, where precaution was taken to make search, but 
not at the very last moment. The fault was comparatively 
venial, and if the relief was rightly administered in the 
earlier case, it was so here a fortiori. The Registry Act 
which declares (sec. 80) that registration shall constitute 
notice does not preclude enquiry as to whether there was 
knowledge in fact, and the Act itself (sec. 82) makes the 
distinction between actual notice and the implied or 
imputed notice which in certain cases flows from registra
tion. I do not feel compelled as a conclusion of law to say 
that this defendant had notice of what he was doing, and 
so cannot plead mistake. He has proved mistake and has 
brought himself within the equitable doctrine which 
resuscitates the discharged mortgages for his advantage.

Judgment should in my opinion bo aflirmed with costs.

Robertson, J., concurred.
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[QUEEN’S BENCH DIVISION.]

Edmonds rt al. v. Hamilton Provident and Loan 

Society.

Mortgagor and mortgagee—Application oj insurance moneys—Accelera
tion clause m mortgage—Election not to claim whole principall-R.S.O. 
ch. 102, sec. 4, sub-sec. 2—Interest, time of commencement—Mortgage 
account—Rectification of mortgage-Laches—Agreement—Local agent 
and appraiser, powers of— Wrongful sale under power in mortgage— 
Illegal distress—Measure of damages.

Upon a motion for an interim injunction the defendants filed an affidavit 
and statement shewing that they had applied insurance moneys received 
by them, in respect of loss by fire of buildings upon land mortgaged to 
them by the plaintiffs, upon overdue instalments of principal, and an 
insurance premium paid by them ; and in their statement of defence 
they also stated their position in a way inconsistent with that which 
they afterwards took, viz., that the insurance money was applica 

n the whole principal, which, by virtue of an acceleration clatse in 
the mortgage, had become due 

Held, that the defendants had made their election, so far as the effect of 
the default and the application of the insurance money was concerned, 
not to claim the whole principal as having become due by reason of 
the default ; and that they must apply the insurance <nnnm> no 
required by R. S. O. ch. 102, sec. 4, sub-sec. 2, upon arrears 
and interest.

Corhani v. Kin 
Interest can b 

actuall

ble
the

money, as 
of principal

ngston, 17 O. R. 432, approved and followed, 
e claimed by mortgagees only from the time the money is 

ly paid out by them.
Method of taking a mortgage account shewn.
Rectification of the mortgage deed as to the time of the first payment of 

principal'was refused where it was sought by the mortgagors at a time 
when the payment in any event was long past due, and the mortgagees, 
without fraud, had acted upon the mortgage as executed, and without 
notice of the intention of the mortgagors to have the payment fixed 
for a later period ; and where also there was really no agreement 
upon whicli to found the rectification, the defendants’ local appraiser 
and agent to recéive applications having no express or implied autl 
to make such agreements.

For wrongful proceedings under power of sale in a mortgage, illegal dis
tress upon chattels, and consequent wrongs :—

Held, that the plaintiff's were entitled to recover more than their mere 
money loss.

This action was tried at the Picton Assizes, on April 23rd, Statement. 
1890, before Armour, C. J., without a jury. It was brought 
for the rectification of a mortgage from the plaintiff Leonard 
Edmonds, and his wife, the plaintiff Harriet Edmonds, to 
the defendants, and to recover damages owing to the 
plaintiffs’ property having been illegally offered for sale, 
and their chattels unlawfully distrained by the defendants.

T
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1887, 
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•terms 
the f 
1887, 
yearl; 
payin

statement. The defendants counter-claimed against these two plamtifis 
for the amount secured by the mortgage in question.

The material facts shewn were as follows : On 13th 
June, 1887, the plaintiffs Leonard Edmonds and his wife

advance ofpplied to the defendants, in writing, for an
ity of certain property of the wife, 

as follows :—
$3,000 upon the secur
situate in the township of Athol, repayable

1st December in each year, together with the
1

$100 on ,
interest on all principal due. Applicants to have the privi
lege of paying $100 to $500 with each payment in any 

to reduce principal ; iirst payment to fall due on the 1st
was a notice that

Tin
were 
per et 
est as 
follow 
payai 
yearh 
princi 
July, 
first d

amoui
Deceu
afores
either

namei 
of tl. 
the pt 
the v 
becom

buildi 
$800 ( 
tenani 
to the 
tioned 
may c 
mortg 
vided

December, 1887. Upon the application 
the mortgage would hear date on the tivst day of the month 

which the application should be accepted, and that the 
be made in accordance with the terms ofpayments must

the mortgage ; also that the mortgage deed would be reg
istered immediately after it was executed, but that the 

would not be paid over until the title should bemoney
approved by the solicitor.

The application
directors on 14th June, 1887, and 
as follows : “ Agreed to lend $2,700 for ten years at six- 
and-a-half per cent., repaying $100 yearly in reduction of 
principal, with the privilege of paying as high as $400." 
Upon this a mortgage was drawn jind sent by the solici
tors for the company to the local appraiser for the

J. T. Brown, who had taken and forwarded the

before the defendants’ board of 
was indorsed by them

camem

■

com-

p:\ny, one 
application.

A letter dated 23rd June, 1887, was then written by 
Brown to the company, in which he returned the mort
gage to the company and asked them to correct it in some 
particulars. One of the objections was that by the terms 
of the mortgage as drawn (and so drawn in accordance 
with the application), the first instalment of principal 
made payable on 1st December, 1887. Another objection 

that the interest was made payable half-yearly, 
instead of yearly, which was not in accordance with the 
terms of the application. The solicitor on June 28th,1

/

U
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s.

sfiig'H



XIX.] EDMONDS V. HAMILTON PROVIDENT & LOAN SOCIETY.

1887, sent to Brown a new mortgage in a letter, in which Statement, 

he said : “ Re Edwards—I send you a new mortgage. The 
♦terms are, interest yearly on 1st December each year ; but 
the first payment of interest is to be on 1st December,
1887, and yearly thereafter ; mortgagor is to pay $100 
yearly on account of principal, and has the privilege of 
paying up to $400 ; as soon as mortgage is executed, 
send it to the registrar and order abstract.”

The terms of the mortgage as drawn by the solicitor 
were as follows : “ $2,700, with interest at six and-a-half 
per cent, per annum, payable yearly, and compound inter
est as hereinafter ; the said principal sum to be paid as 
follows : the whole sum then outstanding to be due and 
payable on 1st July, 1897, repaying in the meantime $100 
yearly in reduction thereof, with interest on all unpaid 
principal in the meantime, calculated from the first day of 
July, 1887, at the rate aforesaid, payable yearly on each 
first day of July, till the whole principal money and inter
est are paid ; the first of such payments of interest, 
amounting to $87.75, to be paid on the first day of 
December, A. D. 1887 ; together with interest at the rate 
aforesaid upon all arrears of principal and interest, or 
either, from the accruing of such arrears until the date 
when the same are fully paid, whether said last 
named date shall be before or after the expiration 
of the mortgage term. Provided that in default of 
the payment of any portion of the money hereby secured, 
the whole principal and interest hereby secured shall 
become payable. The said mortgagors covenant with the 
said mortgagees that the mortgagors will insure the 
buildings on the said lands in the sum of not less than 
$800 currency. The mortgagors do attorn to and become 
tenants at will to the mortgagees, at a rent equal in amount 
to the interest hereby reserved, payable at the times men
tioned in the above proviso : Provided that the mortgagees 
may distrain for arrears of interest : Provided that the 
mortgagees may distrair^ for arrears of instalments : Pro
vided that the mortgagees, on default of payment for one 

8G—vol. xirb.R.
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statement, month, may on two weeks’ notice, or without any notice, 
enter on and lease or sell the said lands.. There weie, in 
addition to these, some ordinary and some special provisoes 
and conditions not affecting the present question. The 

dated on 1st July, 1887. On receiving it,

Le.

Ba

On 2: 
further 
and sta 

Balai

mortgage was
Brown took it to the mortgagors, who objected again to it, 
sayingjiat they could not pay any part of the principal 
during the month of July, whereupon Brown, without fur
ther authority or consultation so far as appears, struck out 
the word “ July,” where it is last used in the terms of pay
ment, and inserted the word “December” in its steady He 
appeared also to have changed the figures $87.75 to 
$73.12; but that alteration did not become material. 
He then forwarded the mortgage, with these alterations, to 
the registry office, and it was transmitted thence to the 
solicitors, who made no objection to the alterations. The 
company had much difficulty in paying off the prior incum
brances and getting a satisfactory title. They paid oil 
lien belli by the Waterous Engine Company on 26th Sep
tember, 1888, which amounted to...................... $l>37 10

On 20th Dec., 1887, they paid G. S. Wilson 2,02o 00
10 00

Int

Les

On 1! 
ing §73. 
the amt 
would t 

The c 
accordai 
Decemb 
$358 we 
in respc' 
which tl 
paid ; an 
whether 
insurant 
upon th 
as well i 
tiff that 
had beei 
pany. ' 
stated tl 
put upj: 
dants w 
replied t 
building 
it there, 
tiffs not

costs of Wallaceburg agent 
cost of mortgagees’solicitors 31 90

$2,704 00

One of the cheques made payable to Wilson was drawn 
on 27th September, 1887, for $1,200, and the other for 
$825 was drawn on 8th November, 1887 ; but both re
mained in the possession of the company’s agents until 

20th December, 1887.
On 19th April, 1888, the company 

plaintiff Leonard Edmonds, and sent him a receipt 

for it, with a statement as follows :

Instalment due December, 1887
Balance charges closing loan .
Interest on arrears ......................

Making a total of

received $48 from

tin1

$143 87
4 00
4 00

$151 87

■
■
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Less paid ay above and interest allowed.. 77 25 Statement.

081

)tice, 
re, in 
isoes 
The 

ng it, 
to it, 
icipal 
b fur-

Balance in arrears $74 62
On 22nd June, 1888, the plaintiff sent the company a 

further sum of x$4, for which they sent him a receipt 
and statement as follows :

Balance of instalment due December, 1887 .. $74 62 
Interest in arrears 80

v*y- $75 42
He Less paid as above 4 00

'5 to 
terinl. 
>ns, to 
bo the 

The

off a 
l Sep-

$71 42
On 19th November, 1888, they sent him a notice claim

ing $73.10 as due for arrears, and notified him that unless 
the amount were paid before 1st December, 1888, they 
would take proceedings.

The company held an insurance upon the buildings in 
accordance with the covenant in the mortgage, and in 
December, 1888, some buildings were destroyed by fire. 
$358 was paid by the insurance company to the defendants 
in respect of this loss, on the 8th January, 1889, out of- 
which they deducted $33 for the premium which they had 
paid ; and one of the principal questions in this action was 
whether the company should apply the balance of this 
insurance money upon the mortgage money generally, or 
upon the principal alone, or upon the arrears of interest 
as well as principal. It was said on the part of the plain
tiff that he had intended to rebuild the buildings which 
had been destroyed, but had been discouraged by the com
pany. The plaintiff was called in reply as to this, and 
stated that he told the defendants’ inspector that he would 
put upjust as good a building as was burned if the defen
dants would refund the insurance money, and that he 
replied that it did not make any difference whether the 
building were put up again or not ; that he did not want 
it there. In March, 1889, the defendants gave the plain
tiffs notice of their intention to exercise the power of sale

10
00
00
90

00
drawn 
1er for 
th re- 
i until

I from 
receipt

3 87
4 00
4 00

1 87
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in their mortgage; and in May, 1889, the property was 
offered for sale, but no bidders appeared. On 1st July, 
1889, the defendants issued a warrant to one Buchanan, a 
bailiff, to distrain the goods of Harriet Jane Edmonds and 
Leonard Edmonds upon the lands in question for $369, 
being part of the arrears due upon the mortgage above 
mentioned. On 2nd August, 1889, the bailiff seized 
horses, cattle, implements, and crops upon the place, most 
of which were claimed by the plaintiff Leslie Edmonds, a 
son of the other plaintiffs, as his property.

The plaintiffs thereupon brought this action,and obtained 
ex'parte an injunction to restrain the defendants from selling 
the goods seized, which was afterwards dissolved, and the 
goods were given up to them, upon their paying $100 into 
Court to the credit of this action.

The (earned Chief Justice reserved his decision, and after
wards,on 14th May, 1890,delivered the following judgment:

“ The decision of the learned Chancellor in Corham v. 
Kingston, 17 O. R. 432, is binding upon me, and I must 
follow it ; and following it, I find that at the time the 
defendants took proceedings for the sale of the mortgaged 
lands, and at the time they distrained for arrears of prin
cipal and interest, there was 
mortgage, either for principal or interest, and such pro
ceedings and distress were therefore wholly illegal, wrong
ful, and unjustifiable. And. I assess the damages sustained 
by the plaintiffs by reason of such illegal, wrongful, 
and unjustifiable proceedings and distress, at the sum 
of $600, and I direct judgment to be entered for the 
plaintiffs against the defendants for that sum, with full 
costs of suit. And I direct that the defendants do pay 
to the plaintiffs the costs of and incidental to the pro
ceedings for, and of and incidental to, the injunction here
in; and I direct that the money paid into Court by the 
plaintiffs be paid out to them, with any accrued interest 
thereon. I have not distributed the damages assessed 
among the plaintiffs, but can do so if «hey desire it.”
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1 defendants, at the Easter Sittings of the Divisional Argument.
Court, 1890, moved against this judgment, upon the ground 
that the evidence shewed that the plaintiffs Leonard 
Edmonds and Harriet, his wife; were in default at the 
time of the distress ; that the mortgagees could not in 
any case be compelled to apply insurance moneys in pay
ment of arrears of interest ; that the damages assessed 
were excessive ; and that the defendants were entitled to 
judgment against the mortgagors upon their counter-claim.

The motion was argued on 4th June, 1890, before the 
Divisional Court (Falconiiridqe and Street, JJ. )

683SOCIETY.[VOL.
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Crerar, Q. C., for the defendants. The whole of the 
mortgage money became clue when an instalment was in 
default. The receipt of the insurance money could not 
deprive the defendants of the right to call for the whole 
of the money. If the insurance money was applied at 
all, it was applied on the whole sum, andjiot merely on 
arrears. The defendants had the right sot©*, 
they chose : Trust and Loan Go. v. Drmnan, 1G C. P. 
321; R. S. 0. ch. 102, sec. 4. But they never made

1 after-

ham v. 
[ must 
me the 
ctgaged

n their 
:h pro- 
wrong- 

i stained 
rongful, 
he sum 
for the 
ith full 
do pay 
he pro- 
>n here
by the 

interest 
assessed

apply it if

any
application of the money at all, and cannot now be obliged 
to apply it on the interest in arrear. In Gorham v. King
ston, 17 0. R. 432, the mortgagees received the insurance 
money before anything was due upon the mortgage, and 
the money had to be applied on the instalments as they 
fell due. The damages awarded the plaintiffs are excessive. 
There was no special damage ; no interruption in the enjoy
ment of the property.

P. G. Macnee, for the plaintiffs. The mortgage should 
be rectified according to the understanding and agreement 
of the parties. Nothing was actually advanced on the 
mortgage till the 20th December, 1887, and as the $100 
instalments were to be paid yearly, nothing would be due 
till the 20th December, 1888. The defendants did make 
an application of the money. By their statement put in 
on the motion for an interim injunction they shewed how

\

it.”



XIX.] 1[vol.

they had applied the monejc and gave the plaint® 
credit for $125. When they aWi<to apply the money 
on principal not yet due, they ^^eontract I refer 
to R S 0. ch. 107, sec. 5, sub-sec. 16 ; Con. Rule 3o9 ; 
Gorham v. Kingston, 17 0. R. 432 ; Davidson's Precedents, 
vol. 2, parte*!, p. 367 ; Jones on Mortgages, 3rd cd„ secs. 
409 410. '‘Due" means “ overdue Am. and Eng. Cyci. 
of Law, vol. 6, p. 30. On the question of appropriation 
of payments, I refer to Cromwell v. Brooklyn J ire Ins. 
Co 44 N. Y. 42 ; Gordon v Ware Savings Bank, llo 
Mass. 588 ; Colebvook on Collateral Securities, p. 132 , 38 
Albany L. J„ 188 ; 21 Central L. J. 473.

Crerar, in reply, referred to Green v. Heward, 21 L. P. 
531 ; Austin v. Story, 10 Gr. 306.

June 27, 1890. The judgment 
livered by
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Argument.'

of the Court was de-

< VvStreet, J. '
The original written proposal of the mortgagors to the 

that $100 should be paid on account of 
1st December in each year, and that the 

due on 1st Dccem-

defendants was 
the principal
first payment of principal should 
her, 1887, being nearly six months after the date of the 
application. They say now that they did not intend this ; 
that they intended the first payment to become due on 1st 
December 1888. Upon their objecting to the terms of the 
mortgage as originally drawn, the solicitors for the defen-
dainto prepared and sent to Brown, their appraiser another, 
Which provided in effect that the interest should be paid 
annually on 1st December, commencing 1st December, 
1887 • and that the instalments of principal should beco 
due on 1st July in each year, commencing 1st July, 1888. 
Brown took this to the mortgagors, and tl.ey again object- 
ed, saying that they could not pay anything in the sum- 

' Thereupon Brown,-without further communication 
solicitors, struck out the word “ July" and sub-
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stituted for it the word “ December,” intending, I suppose, -Judgment, 
to effect what the mortgagors proposed and desired, viz., 
that the first instalment, of principal should not becorge 
due until 1st December, 1888. As altered by him, however, 
the result has been to make the first instalment of prin
cipal payable on the 1st December, 1887, instead of 1st 
December, 1888. In this form Brown forwarded the mort
gage to the registry office, and in this form it remains to 
the present day. • The defendants appear to have accepted 
the mortgage in its altered form, and to have aôted upon 

since m that form. The mortgagors now ask to 
have the mortgage reformed, so that it shall read as pro
viding that the first payment of principal should become 
due on 1st December, 1888, instead of 1st December, 1887.
I think the plaintiffs are too late in coming to ask for a 
rectification of the terms of the mortgage at this late date, 
in reject of a payment which, in any event, is long past 
due, when the mortgagees, without fraud, have acted upon 
the mortgage as executed, and without notice of the inten
tion oi the mortgagors in making the alteration. But if 
the objection of laches were out of the question, 1 

sfind nothing upon which to found a judgment for 
retetifi/ition. It is not attempted to be shewn that the 
defendants, or their solicitors, ever agreed, before the exe
cution of the mortgage, to any terms but that the instal
ments of principal should commence,on 1st Joily, 1888 ; nor 
that after the return of the mortgage to them in its 
altered form, they ever assented, or were asked to assent, 
to any alteration other than that shewn by the mortgage 
itself as altered, viz., that the instalments of principal 
should commence on 1st December, 1887, in accordance 
with the terms of the proposal ; unless, therefore, it can be 
shewn that Brown, the appraiser, who agreed to the alter
ation postponing the first payment until 1st December,
1888, had authority to make such an agreement, the Very 
foundation for a rectification of the writing, namely, an 

* agreement between the parties, is wanting. There lis no 
evidence of any such authority on his part; the course of

[VOL. 685
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him and the mortgagors must have 

agent only to
Judgment, business between

given them to understand that he
receive applications, not to make agreements for the t e en- 
dants; the mortgagors apply through him for a loan of 
$8 01)0' he forwards the application, and the company 
agrees to lend only $2,700 ; they object to the terms of the 
first mortgage sent for signature ; he sends it back in older 
that a new one may he drawn, and then, for the first fame, 
he undertakes to alter it. In the absence of any evidence 
of express authority on his part to make agreements to 
hind the company to any particular terms of payment 
think it clear that he must be treated as having no implied 
authority to make such agreements ; and. that the allege 
verbal agreement between him and the mortgagors, which 
was never in fact put into writing, and never m any way 
communicated to or ratified by the defendants, should not 
he treated as affecting their rights.

Taking the mortgage then for the purposes of this action 
as it stands, as governing the rights of the parties, ,t ,s 
necessary to calculate the amount which was overdue upon 
it at the time of the seizure, in order, to ascertain the actual 
position of the parties at the time the insurance money 
was paid, and also at the time of the seizure^ The defen
dants, in my opinion, can claim interest only from the time 
the money was actually paid out by them. The account 

will I Think stand thus :

Bal. prii 
Interest 
Principi 
Interest 

1887, 
Interest 

1887, 
Interest 

+ $1 
to Ja 
mone

was an
Street, J.

So tl 
there v 
their m 

And :

Totn] 
In a< 

premiu: 
other oi 
celled i 
$21.34 
these f 
1888 (a 
come re 
Act res] 
her, 18t 
due, so 
of then 
money 
balance 
would 1 
ance of 
gagees, 
of proo

PRINCIPAL. INTEREST.

$100 00Due 1st. Dec:, 1887...........................
Interest on $637.10 from 26th Sep.,

1887, to 1st Dec., 1887 ..............
Interest on $107.30 from 1st Dec., 

1887, to 19th April, 1888 ...........

X $7 30

2 62

9 82

/ 48 00Cash paid 19th April, 1888

38 18 Bal. 38 18
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jKÿP'mNCIPAL. INTEREST. Judgment.
jljH». 61 82

ve
Bal. prin. overdue 19th Aprj 
Interest on $61.82 to 1st Dec., 1888. t
Principal due 1st Dec., 1888 ...........
Interest on $2032.90 from 20th Dec., 

1887, to 1st Dec., 1888 .
Interest on $537.10 from 1st Defc.,

1887, to ist Dec., 1888 ............... ’

Interest on $324.13 (being $161.82 
+ $162.31) from 1st Dec., 1888, 
to Jan. 8, 1889, when insurance 
money paid.......................................

to Street, J.
2 40

100 00of
ny \ •the 125 00

34 91

to
u
lied 2 20
ged
iieh $161 82 $164 51

So tha't at the time they received the insurance money,
there was actually payable to them, under the terms of 
their mortgage, for principal 

And for interest..............

vay
not

$161 82 
164 51ti< m 

it is 
ipon 
tual 
>ney 
ifen-

Total sum in arrear 8th January, 1889 ... .$326 33
addition Lopins, the defendants paid two insurance 

premiunffs^tîhe^of $33, upon a date not shewn ; and the 
other of($33.50, on lOtli December, 1888, which 

celled for some reason in April, 1889, and a rebate of 
$21.34 of the premium was

In

was can-

allowed. Assuming both 
these payments to have been made after 1st December, 
1888 (and one of them certainly was), they would not be
come repayable to the defendants, under the terms of the 
Act respecting Short Forms of Mortgages, until 1st Decem
ber, 1889, when the next instalment of interest became

«EST.

7 30
due, so that both of them should not, and perhaps neither 
of them should, he deducted from the $358 insurance 
money received on 8th January, 1889. In one event, the '

2 52

balance left unpaid, after deducting the insurance money, 
would be $1.33 ; In the other event, there would bé a bal-

9 82
18 00

ance of the insurance 
gagees, after wiping out all the arrears. I think the onus 
of proof teing'upon the mortgagees to justify their dis- 
„ 87—jTOL. xix. o.it.

in the hands of the mort-iony
18 18
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Judgment, tress, we must treat them as having not shewn that the 
Street”J. insurance moneys were insufficient to satisfy the an cars.

Upon the motion for injunction an affidavit and state
ment were tiled on behalf of the defendants, pul poi ting to 
shew in what manner they bad applied the insurance 
money which they had received. In this statement they 
charged the mortgagors with the overdue instalments of 
principal and interest in separate columns, deducted the 
insurance money from the $200 overdue principal, and 
brought down a balance of $125 at the credit of the mort- 

in the “ principal’’ column of the statement, and a 
the debit of the mortgagors in the

towards
gage.

The r
a morte 
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allow tl 
when a 
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In C 
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who 
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The 
Justice 
than I 
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The 
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due uj 
that tl 
their v 
they p# 
raise $ 
vent tl 
the pro 
some < 
wheth< 
dent tl 
recovei 
given r

gagors
balance of $224 at 
- interest ” column, after applying the $48 and the $4 paid, 

account of interest. They thus shew $125 in 
hands out of the insurance money which they have

both on 
theirï

not applied at all. .
In the face of this statement, I do not think they can 

be allowed to say that the whole principal
of the mortgage, because of the default 

of the instalments ; and that therefore they

was overnow
due by the terms 
in payment
have the right to apply the insurance money upon 
overdue principal and distrain for the overdue interest. 
They have made their election, so far as the effect of the 
default and the application of the insurance money is con
cerned, not to claim the whole principal as having beco

of the default. In the sixth paragraph of

the

due by reason . , .
their statement of defence they state again their position 

which is inconsistent with their present sugges-in a way
tion that the whole principal was then due.

Under the 4th sec. of ch. 102, R. S.O., “ An Act respect
ing Mortgages of Real Estate,” the rights of mortgagor 
and mortgagee are in certain respects defined with regard 
to the proceeds of insurances upon mortgaged buildings 
which have been destroyed by'fire. By the 1st sub-sec. 
the mortgagee is entitled to require the mortgagor to apply 

which he hus received, in rebuild- 
mortgagee may require

any insurance moneys 
ing ; and by the 2nd sub- 
that all money received on an insurance be applied in or

see. a

■■
 .■

=.
%

-
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the towards the discharge of the money due under his mort- Judgment.

Street, J.gage.
The result of these two sections seems to be that whenite-

a mortgagor receives insurance money he may be com
pelled by the mortgagee either to rebuild with it or to 
allow the mortgagee to receive it, at his option ; and that 
when a mortgagee receives insurance money himself, he 
has the right to apply it upon his mortgage.

In Gorham v. Kingston, 17 O. R. 432, the Chancellor 
has construed the 2nd sub-sec. as compelling a mortgagee 
who applies it on his mortgage at all, to apply it first on 
overdue instalments, whether of principal or interest ; and 
I follow that construction. The result here is that the 
defendants, having received the insurance money, having 
declined to devote it to replacing the buildings which were 
burned, and having elected without any special stipulation 
to apply it on their mortgage, must apply it as the Act 
requires, viz., in payment of arrears. When so applied, it 
leaves no arrears, and the proceedings under the ppwer of 
sale and by distress warrant were unauthorized and' illegal.

The damages have been assessed by the learned Chief 
Justice at $600. I think this is a somewhat larger sum 
than I should have put them at, but I am unable to say 
that it is excessive.

The mortgagors have had their farm offered for sale by 
the defendants at public auction when there was nothing 
due upon the mortgage. It is plain from the evidence 
that they have been put to great worry and annoyance ; 
their whole possessions have been illegally distrained ; # 
they paid $45 for possession money, and wore obliged to 
raise $100 by chattel mortgage to pay into Court, to pre
vent the sale of their chattels ; they were prevented by 
the proceedings under the power of sale from putting in 
some of their crops, owing to their uncertainty as to 
whether they would be allowed to reap them. It is evi
dent that these are Wrongs which entitle the plaintiffs to 
recover more than the mere money loss which they have 
given rise to : Bayliss v. Fisher, 7 Bing. 153 ; Brewer v. Dew,

hey
i of
the

the
aid, 
5 in

can
ver-
auit
they
the

the
cou

th of 
ition
rges-

agor
;gard
lings
b-scc.
ippiy
mild- 
quire 
in or



[VOL.ONTARIO REPORTS. XIX.]THE690
L. T. N. S. 646. TheJudgment il M. & W. 625 ; Doss'V. Doss, 14

$600 damages should be apportioned as follows 
’ To the plaintiffs Leonard Edmonds and wife.

To the plaintiff Leslie Edmonds

. $300
300

t $600 J untice of 
ch. 1'.

should be dismissed "with costs, and judg- 
be entered for the plaintiffs as above upon 

and the counter-claim should be

The motion 
ment should 
their claim with costs ; 
dismissed with costs.
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Fhe

[QUEEN’S BENCH DIVISION.]
0
0 Regina v. Menary.

Justice of the peace—Summary conviction—“ Liquor License Act," R. S. 0. 
ch. 194—Offence against sec. 49—Arrest in lieu of summons—Remand 
by one justice only—Powers oj justices under sec. 70—Distress warrant 
—Imprisonment upon non-payment of fine and costs—Admission of no 
distress —Costs of conveying to gaol—Power to amend conviction— 
Evidence—Saving clause, sec. 105.

0

idg" 

l be
The defendant was convicted before two justices of the peace of selling 

liquor without a license, contrary to sec ^49 of the “ Liquor License Act, 
R. S. 0. ch. 194. A, conviction was drawn up and filed with the clerk 
of the peace in which, it was adjudged that the defendant should pay a 
fine and costs,,,and if they were not paid forthwith, then, inasmuch as 
it had been made to appear on the admission of the defendant that he 
had no goods whereon to levy the sums imposed by distress, that he 
should bo imprisoned for three months unless these sums and the costs 
and charges of conveying him to gaol should be sooner paid. An 
amended conviction was afterwards drawn up and filed, from which the 
parts relating to distress and the costs of conveying to gaol were 
omitted. A warrant of commitment directed the gaoler to receive the 
defendant and imprison him for three months unless the said 
sums and the costs of conveying him to gaol should be sooner paid. 

Upon a motion to quash the convictions and warrant :—
Held, that the mode adopted for bringing the defendant be"fore the justices 

was not a ground for quashing the conviction ; and semble, also, that it 
was not improper to arrest him instead of merely summoning him :— 

Held, also, that the fact that the defendant was remanc 
justice could not affect the conviction.

Semble, that the justices had no power under R. S. 0. ch. 194, sec. 70, to 
issue a distress warrant or to make the imprisonment imposed depend- 

upon the payment of the fine and costs ; but as this objection was 
taken by the defendant, no effect was given to it - 

Held, also, that the justices .had the right to draw up and return an 
amended conviction in a proper case :—

Held, also, that if the justices were bound to issue a distress warrant, the 
insertion of the words relating to the admission of the defendant that 
he had no goods, was proper ; and if they had no power to issue a 
distress warrant, these words were mere surplusage and did not vitiate 
the conviction

' Held, also, that if the justices had no power to require the costs of con
veying him to gaol to be paid by the defendant, the conviction was 
amendable, as and when it was amended ; for the amendment was not 
of the adjudication of punishment :—

Held, lastly, that having regard to sec. 105 of R. S. 0. ch. 194, and to 
the evidence before the justices, the convictions and warrant should not

several

be quashed.

The defendant was convicted at Brampton, in the county statement 
of Peel, of selling liquor without a license. Under a writ 
of certiorari the clerk of the peace of the county returned 
two convictions, the original conviction filed with him on
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amount 
unto yo 
sufficiei

the 9th of November, 1889, and an amended conviction 
filed with him on the 18th of November, 1889. The 
original conviction was as follows : " Be it remembered 
that on the 30th day of October, A.D. 1889, at the-UBwn 
of Brampton, in the county of Peel, William Menary is 
convicted before the undersigned two of Her Majesty’s 
justices of the peace in and for the said county, for that 
he, the said William Menary, on the ninth day of October, 
A.D. 1889, at the township of Caledon, in the county of 
Peel, unlawfully did sell liquor by retail without the 
license therefor by law required (not being a sale under 
legal process, or for distress, or sale by assignee in insol
vency), contrary to section 49 of the “Liquor License 
Act of Ontario,” Joseph Foster, inspector of licenses, being 
the informant; and we adjudge the said William Menary 
for his said offence to forfeit and pay the sum of fifty 
dollars to be paid and applied according to law, and also

of eight dollars

Statement.
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to pay to the said Joseph Foster the 
and eighty cents for his costs in this behalf ; and if the said 
several sums be not paid forthwith [then, inasmuch as it 
has now been made to appear to us, on the admission of 
the said William Menary, that the said William Menaiy 
has no goods or chattels whereon to levy the said several 
sums by distress] we adjudge the said William Menary to 
be imprisoned with hard labour in the common gaol for 
the county of Peel, at Brampton, in the said county, and 
there to be kept for the space of three months, unless the 
said sums [and the costs and charges of conveying the 
said William Menary to the said common gaol] shall be

sum

sooner paid.”
The amended conviction was similar to the original, 

leaving out the words in brackets.
Thewarrantof commitmentwas also retumedupon habeas 

which commanded the keeper of the said commoncorpus,
gaol to receive the said William Menary into his custody in 
the said common gaol, there to imprison him at hard labour 
for the space of three months “ unless the said several 
[and the costs of conveying him to the said common gaol,

warrar 
9. J 

being 
becaus

sums
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amounting to the further sum of------ ] shall be sooner paid Statement.
unto you the said keeper and for so doing this shall be your 
sufficient warrant.”

The

y is
sty’s 
that 
ober, 
ty of

On the 21st day of December, 1889, C. B. Jackes, for 
the defendant, obtained an order. nisi calling upon the 
convicting justices to shew cause why the convictions of 
the said William Menary and the warrant of commitment 
founded on the said convictions, or one of them, should not 
be quashed, on the following grounds

1. The arrest of the prisoner in the first instance was 
illegal, and a summons should have first been issued under 
the “ Liquor License Act.”

2. The warrant committing the prisoner was bad, because 
only signed by one magistrate.

3. Chapter 74, Revised Statutes of Ontario, sec. 1, is 
ultra vires because it seeks to apply the criminal law of 
Canada for the enforcement of a provincial statute.

4. Even if the said statute were intra vires, it could not 
apply until “ a penalty or punishment is imposed ” ; none 
such was imposed in this case until after conviction, and 
the Dominion Statute could not be used before.

5. Sec. 103 of the “ Liquor License Act” does not incorpo
rate the Dominion Act, the “ Summary Convictions Act,” 
but only refers to the forms therein as guides.

6. The prisoner being so arrested and remanded was 
not legally before the justices and the whole proceedings 
afterwards were null and void.

7. No warrant of distress was issued and no evidence 
given to support the allegations of no distress in the con
victions.

8. There are two convictions jor the same offence on 
the same day, and on the same information and evidence, 
which is illegal, and it is impossible to say on which the 
warrant of commitment is founded.

9. Joseph Foster, the license inspector, was sworn, he 
being the informant, but his evidence was not taken down 
because it negatived the case for the prosecution.
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10. The justices refused to permit the prisoner to give 
evidence on his own behalf.

11. It does not appear that the prisoner was asked to 
plead to the charge.

12. There is no proper adjudication or minute of the

694
am far 
before i 

Nor < 
only oi 
74, sec/ 

I do 
distress 
the im

Argument.

convictions. %
13. The convictions are bad, because they direct payment 

of the costs of conveying prisoner to gaol in addition to the
no evidence paymeipenalty and costs of prosecution', and there is 

that prisoner did not come within sec. 49 ot' the “ Liquor 
License Act.”

14. The warrant of commitment is bad and does not 
pond with form “ I ” of the " Liquor License Act,” nor

It S( 
fine tin 
to imj 
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ment c 
If th 
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ment i 

The)

cones 
the convictions.

15. The said warrant is inimical because (a) it states 
prisoner is “ on convicted” (b) before one of Her Majesty s 
Justices of the Peace, (d) it refers to “the Liquor Act,” and 
there is no such Act ; (e) it is had because it commands 
detention of prisoner until payment of costs of his 
veyance to gaol, (/) because it does not direct to whom 
the money is to be paid.

On the 4th June, 1890, Langton, Q. C., shewed cause and 
Allan Cassels supported the order nisi, before Armour, C. 
J., and Fai.conbridue, J.

The following crises were referred to : Reg. v. Ferris, 18 
O. R. 476; Reg. V. Grant, ib. 169; Reg. v. Higgins, ib. 
148; Reg. v. Elliott, 12 O. R. 624; Reg. v. Lynch, ib. 
372; Reg. v. Gantillon, 19 0. R. 197 ; Reg. v. Flory, 17 
0. R. 715.
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The judgment of the CourtJune 27, 1890. 
delivered by

Armour, C.J.

The mode adopted to bring the defendant before the 
justices is not a ground for quashing the conviction, but I
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mu far from saying that he was not properly brought Judgment.

Armour, C. J.before them. See R. S. O. ch. 74, sec. 1.
Nor can the fact that the defendant was remanded by 

only one justice affect the conviction. See R. S. 0. ch. 
74, sec/ 1* and R. S. C. ch. 178, sec. 6.

I doubt very much the power of the justices to issue a 
distress warrant under R. S. O. ch. 194, sec. 70, or to make 
the imprisonment thereby imposed dependent upon the 
payment of the fine and costs ; and if it were necessary for 
me to determine this it would require further considera

te

the

ent
the ■ !ruor

It seems to me that their only power is to impose the 
fine thereby authorized, and in default of payment thereof 
to impose the alternative punishment of imprisonment, 
and that they have no power to issue a distress warrant 
or to make the imprisonment dependent upon the pay
ment of the fine and costs.

If the fine is ordered to be paid forthwith, as in this case, 
and it is not so paid, there is then the default in payment 
which calls for the alternative punishment of imprison
ment under that section.

There was only one offence, and it is plain that there 
was only one conviction for the offence.

The first conviction drawn up and. returned to the clerk 
of the peace being thought to be erroneous, the justices 
drew up and returned an amended one, as they had the 
right, provided the facts before them justified it, to do.

If the justices were bound to issue a distress warrant, 
the insertion of the words “ then, inasmuch as it has been 
made to appear to us, on the admission of the said William 
Menary, that the said William M'enary has no goods or 
chattels whereon to levy the said several sums by distress 

proper : if they had no power to issue a distress 
warrant, these words were mere surplusage and did not 
vitiate the conviction.

If the justices had the power to require the costs and 
charges of conveying him to gaol to be paid by the 
defendant, then these words were properly inserted in the 

88—vol. xix. o.n.
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no such power, I am of 

amendable, as and when
Judgment, conviction. But if they had 

Arn^Tc.J. opinion that the conviction
it was amended, for they were not amending their adjudi-

tho imposition qf thecation of punishment, which was 
fine and, in default of payment, of the imprisonment, but 
merely the proceeding by which payment of the fine was, 
according to their view of the law, to be enforced. See 
McLeUan v. McKinnon, 1 O. R. 219 ; Beg. v. Bennett, 3
O. R. 45 ; Reg. v. Dunning, 14 0. R. 52 ; Reg. v. Lake, 7
P. R. 215 ; Reg. v. Sutton, 42 U. C. R. 220 ; Rex v. Elwell, 
2 Ld. Raym. 1514.

In this particular case there were no costs or charges of 
ying the defendant to gaol, nor were there any such

R,
48

Chai
Held,

the
juri'i 

is b;conve
required to be paid by the commitment.

In the view that I am inclined to take of the provision 
of section 70, as above stated, the justices could not make 
the imprisonment dependent on 
and costs, but this is an objection which has not been 
taken by the defendant, and, as making it so dependent is 
if erroneous, altogether in favour of the defendant, I do not 
think that I ought to give effect to it.

There is no doubt that the defendant was guilty of the 
offence of which he was convicted, and that he was prop- 
rly convicted of it, and having regard to the provisions of 

105 of the Act R. S. 0. ch. 194, we do not think that 
the conviction or warrant ought to be quashed.

The order nisi will, therefore, be discharged with costs.
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of
[CHANCERY DIVISION.]

idi-
the Queen v. Birchall.
but
ras, Courts — Chancery Divisional Court--Jurisdiction—Criminal, mat 

R. $. O. 1887, c. 44> 62—Consolidated Rule 218—MarginalURuleSee mt, 3
7 On a motion to make absolute a rule nisi in a criminal matter before the

Chancery Divisional Court:—
Held, per Boyd, C., that the Court had jurisdiction to entertain the mat

ter, for the Divisional Sittings of the High Court of Justice are now 
the equivalent for the former sittings in full Court in term at

jell,

i of common
law, or for the purpose of rehearing in Chancery, and the criminal 
jurisdiction vested in the High Court not exerciseable by a single Judge 
is by the effect of legislation to be administered by Judges composing 
any of these Divisional Courts. Each Division is to follow the same 
practice, and therefore the Chancery Division is empowered to use the 
criminal practice and procedure which was formerly peculiar or limited 
to the Common Law Courts :—

Held, per Ferguson, J., that the Court had not jurisdiction to entertain 
the matter, inasmuch as it was a Divisional Court sitting under the 
provisions of Cons. Rule 218 ; and had, therefore, only po 
the jurisdiction of the High Court for the purposes referred to in R. S. 
0., 1887, ch. 44, sec. 62, and not the power to exercise the full jurisdic
tion of the High Court, such as, semble, would be possessed by a division 
of the Court sittings under the provisions of old marginal Rule 480. 
There .were no rules of Court whereby it had been ordered that any 
criminal business should be transacted and disposed of by this Divisional 
Court of the High Court, for the purpose of which it would be neces
sary to exercise any part of the criminal jurisdiction of the High Court.

fine 

it is
wer to exercise

the

This was a motion to make absolute rules nisi, calling Statement, 
upon C. W. Bunting, managing director of the Mail Print
ing Company, and David Creighton, Manager of the 
Empire, to show cause why they should not be committed 
or otherwise punished for contempt of Court in publishing 
in the respective issues of their newspapers, a despatch 
from Lockport, N. Y., which counsel for Reginald Birchall, 
who was then in Woodstock gaol awaiting his trial for the 
murder of Benwell, alleged would have the effect of 
prejudicing his client upon his trial.

The despatch in question related to the finding of a large 
trunk, and alluded to an opinion of a chief of police that 
Birchall intended to enclose the body of his victim in it 
and send it over Niagara Falls.

.
josts.
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The motion was argued on June 24th, 1890, before the 
Chancery Divisional Court, composed of Boyd, G, and 
Ferguson, J.

698

Argument.

Hellmuth, for the motion.*
W. R. Meredith, Q. C„ for the defendant, Bunting.
II. Caasels, for the defendant, Creighton. These arc 

criminal proceedings : O’Shea v. O’Shea, 15 P. D. 59 ; but 
the Chancery Division has no criminal jurisdiction at all. 
The Judicature Act, K. S. 0., 1887, ch. 44, see. 35, gives to 
the High Court of Justice the jurisdiction of all the old 
Courts. But sec. 163, and Con. Rule 1, provide that noth
ing shall affect criminal procedure. R. S. C. ch. 174, 
259-264, gives power in Crown cases reserved, but there 
is no other authority or enactment which gives jurisdic
tion. Regina y. Beemer, 15 0. R. 266, shews that this 
Divisional Court has no power. The High Court of Jus
tice Chancery Division is not the Chancery Divisional Court. 
The sittings of the High Court of Justice are the old term 
Sittings, and the Chancery Divisional Court sittings do 
not follow the old terms : Con. Rule 216. This Divisional 
Court is a substitution for the old rehearing: Con. Rule 

Con. Rule 219, shews what Divisional Courts can
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Hellmuth, in reply. This Division has been in the 
habit of entertaining criminal matters: Regina v. Logan, 
16 0. R. 335 ; Regina V. Webster, ib. 187 ; Regina v. Fee, 

13 0. R. 590.

1a
June 26th, 1890. Bsyd, C. :—

The High Court of Justice for Ontario consists of 
divisions: the Queen’s Bench Division, the Common Pleas 
Division and the Chancery Division, and this mainly for 
convenience in the distribution of business, R. S. 0. 1887, 

c. 44, secs. 3, 60.
•The judgments of the Court turning solely upon the question of juris

diction, only that part of the argument is reported which relates to that 

question.—Rep.

three

I
The

lent f

(



XIX.] QUEEN V. BIRCHALL.

The High Court has all such powers as by the law of Judgment. 
England are incident to a Superior Court of civil and Boyd, C. 
criminal jurisdiction, and shall hold plea in all and all 
manner of actions and causes civil and criminal and may and 
shall proceed by such process and course as are provided 
by laWjj and as shall tend with justice and despatch to 
deterijnne the same: ib. s. 20.

High Court possesses all the jurisdiction formerly 
Rested in or capable of being exercised by the Court of 
Queen's Bench and Common Pleas and is a combination 
of these and other Courts ennumerated in sec. 35.

By sec. 57, subject to Rules of Court, the High Court and 
e Judges thereof shall have power to sit and act at any 

me and at any place for the transaction of any part of 
the business of the Court, or for the discharge of any duty 
which by statute or otherwise/is required to beyiischarged :
Subject to this provision the ^Divisional Sittings of the 

, High Court are to be at Toronto. All causes and matters 
may be distributed among the several divisions : Sec. 60.

Business is to be disposed of by one Judge as far as 
practicable, but other business as ordered by Rules of 
Court shall be transacted by the Divisional Courts of the 
High Court.

Divisional Courts is Synonymous with “ divisional sit
tings of the High Court,” when two or three Judges sit 
for the disposal' of business, that not being of the compe
tence of a single Judge of the Court comes properly before 
a full Court or a Court in banc.

Divisional Courts are constituted for the transaction of 
the business of any of the divisions of the High Court, 
and all arrangements required for holding any Divisional 
Courts of the High Court for any purpose authorized by 
the Act, shall be made under the direction and superinten
dence of the Judges of the High Court : R. S. 0., 1887, 
ch. 44, sec. 64.

The Divisional sittings of the Court are now the equiva
lent for the former sittings in full Court in term at Com
mon Law, or for the purpose of re-hearing in Chancery : and
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the criminal jurisdiction vested in the High Court, not exer
cisable by a single Judge, is by the effect of legislation to 
be administered by Judges composing these Divisional 
Courts : Dixon v. Farrer, 18 Q. B. D. at pp. 49, 51, nidi- 

this, though the Act is different in England I 
the constitution of the Court a further 

separation of powers as suggested in Regina v. Beemer, 15 
O R. 266, by which the sittings of the Judges of anyj 
division in Court is to be distinguished from the sittings of 
the Divisional Court. By sec. 63, Divisional Courts are if 
practicable to include one Judge, at least, attached to the 
particular division ot the Court to which the cause, out of 
which the business in hand arises, has been assigned, but 

t essential. Apart from the sittings for the trials 
under sec. 89, the only rules made under sec. 57, 

of Divisional Courts: Rule 216,217,

Judgment. 

Boyd, C.

cates 
cannot trace in

this is no 
of causes
are for Che sittings 
218 219.

The discharge of particular lines of civil business, 
regulated by these rules,.but this does not affect tl 
criminal jurisdiction and procedure of the High Court the 
latter of which is not subject to Provincial control : B. IN.
A. Act, sec. 9, sub-scc. 27. .

If criminal jurisdiction is not vested in and exerciseable 
by the Judges holding the Divisional Sittings of the High 

- other tribunal that can exercise
rding to the present constitution and

Court of Justice, I see
such jurisdiction 
organization'of the Provincial Courts.

General criminal jurisdiction is possessed by the Hig 
Court of Justice for Ontario by virtue of concurrent enact
ments of the Legislature of Ontario and the Parliament of 
the Dominion, the one establishing the Courts as of crimi
nal jurisdiction, and the other recognizing it m that char
acter : R. s. C. eh. 174, sec. 270. By tins section the 
criminal practice and procedure is to be the same as before 
the constitution .of the High Court, but as I understand
each division is Vjollow thc same Pr»«tlce thls ]W0Uld 

the Chancery Division to use the criminal prae- 
formerly peculiar or limited

empower 
tice and procedure which 
to the common law Courts.
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Ferguson, J.

QUEEN V. BIRCÔALL. * 701iL. .
X Judgment. 

Ferguson, J.to
This Court is, as I understand the matter, a Divisional 

Court of the Chancery Division, sitting under the provisions 
of Con. Rule 218.

The original Marginal Rttie 480, provided for the sit
tings of the High Court of Justice, saying that there 
should be three in every year, Michaelmas, Hilary, and 
Easter Sittings, the terms of such sittings corresponding 
with the periods at which the Courts of common law had 
theretofore sat in Term ; but these provisions of the Rule 
were not to apply to the Chancery Division, (by sub-sec. 
c. of the Rule) except when the Judges thereof should be 
of opinion that the business of the division was such as to 
render such provisions necessary or convenient foç the due 
despatch of business, and should give notice to that effect.

Section 9 of the original Act was substantially the same 
as section 35 of R. S. 0., 1887, ch. 44, and the provision is 
that the High Court shall have generally all the jurisdic
tion which, prior to the 22nd day of August, 1881, was 
vested in or capable of being exercised by the Court of 
Queen’s Bench, Court of Chancery, Court of Common 
Pleas, and Court' of Assize, Oyer and Terminer, and Goal 

• delivery, (whether created by commission or otherwise) 
and the High Court shall be deemed to be, and shall be a 
continuation of the said Courts respectively, (subject to the 
provisions of the Act) under the said name of “ The High 
Court of Justice for Ontario.” The original Marginal 
Rule 480, manifestly I think, contemplated that the sit- • 
tings of the High Court should be by Divisions. The 
special provision respecting the Chancery Division, shows 
this, 1 think, and it would follow thkt each Division of the 
Court sitting at the times mentioned îh the Rule, would 
have and be capable of exercising the junkfliction of the 
High Court, but the Chancery Division wjfuld not sit at 
these times unless by a compliance wîtii the provisions of 
sub-sec. c. of the Rule (before referrea^to). Sub-sec. d. 
of the same Rule, provided that Divisional Courts the
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Judgment. Hi«h Court were to sit at such further and other times as 

Eer^J. might be directed by the High Court, ifr as might seem 
necessary for the due despatch of business.

The original Act, after providing for the distribution of 
the business, provided by section 29, that all business that 
might, from time to time, be so ordered by rules of Court, 
should be transacted and disposed of by Divisional Courts 
of the High Court, which should for that purpose, exercise 
all or any part of the jurisdiction of the High Court 
This section 29, together with sections 30 and 31, provided 
for the constitution, of the Divisional Courts, and that any 
number of them might sit at the same time. These sec
tions were substantially the same as sections 62, 63, and 
64 of R. S. 0. 1887, ch. 44 ; apd I think it plainly appears 
that under these provisions the Divisional Courts could 
only exercise the jurisdiction of the High Court so far as 
it should be necessary so to do in transacting and disposing 
Of the business ordered to be done by or assigned to them 
respectively. The jurisdiction to be exercised by them, 
being thus limited and differing in extent from that juris
diction exercisable by each. Division of the _ Court sitting 
under the provisions of the original Marginal Rule 480, 
sub-secs. a. and 6., which would, as I have said, be in my 
opinion, the full jurisdiction of the High Court. _ _

By the Con. Rule 216, the language of the original 
Marginal Rule 480, has been changed, and the provision 
now is for the sittings of the Divisional Courts at the 
times mentioned, which are the same times as in the origi
nal Rule, and the exception as to the Chancery Division is 
the same as before. Con. Rule 217, provides for sittings 
Of the Divisional Courts of the Chancery Division at three 
periods in each year, which are different from the times 
mentioned in Rule 216, and Con. Rule 218 provides that 
the Divisional Courts of the High Court are to sit at such 
further or other times as may be directed by the High 
Court, or as in the opinion of the Judges of the Division 
may be necessary for the due despatch of business ; and 
as I have said, it is under this provision that the present
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sittings of the Divisional Court of the Chancery Division Judgment, 
takes place, and the sitting is a sittings of a Divisional Fergmm" J 
Court having only power to exercise the jurisdiction of 
the High Court for the purposes referred to in the 29th 
section of the original Act, and in section G2 of R. S. 0.
1887, ch. 44, and not the power to exercise the full juris- 
dic^ioii of the High Court, such as I think would be 
.possessed by a Division of the Court sitting under the 
provisions of the original Marginal Rule 480, sub-secs. 
a. and b. I am not aware of any Rules of Court whereby 
it has been ordered that any criminal business shall be 
transacted and disposed of by this Divisional Court of the 
High Court, for the purposes of which it would be neces
sary to exercise any parf of the criminal jurisdiction of 
the High Court, even if itfbe assumed that power exists 
fco make any such Rules* Jnd I do not perceive any way in 
which this Divisional Court can have or possess a criminal 
jurisdiction unlcss.it is derived through the High Court.
The Chancery Division might, I think, if circumstances 
arose rendering it necessary so to do, have exercised the 
POWÿfs given by sub-sec. o. of the original Rule 480, and 
held sittings at the times mentioned in the earlier part of 
the Rule, in Which case the Division so sitting could, I 
think, have exercised any part of the jurisdiction of the 
High Court. Any difference jji this respect that may have 
arisen by the passing of 'Con. Rules 216 and 217, it does 
not seem necessary now further to discuss.

The other Divisions of the High Court are not in the 
position with regard to criminal jurisdiction, because
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for one reason at least, the former Courts of Queen’s Bench 
and Common Pleas had criminal jurisdiction, but the for
mer Court of Chancery had not.

The matter now before us, is shewn by the authorities 
to be in its nature a criminal matter, and for reasons that 
I have endeavoured to give, I am of the opinion, (although, 
owing to the complicated character of the various 
visions of the laws on the subject, not without 
that this Court has pot a criminal jurisdiction, and ilhere- 
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fore not the jurisdiction necessary to deal with and dispose 
of these matters. As a consequence, the matters should, I 
think, drop.

It appears that some matters in their nature of a crimi
nal character, have heretofore been dealt with in this Court ; 
but in those instances no question as to jurisdiction was 
raised. Some of them too were offences against provisions 
of Acts of the Provincial Parliament, if my recollection is 
correct.
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Ferguson, J.

A. H. F. L.
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l, I [CHANCERY DIVISION.] 

Martin v. Mageeni- ET AL.

zT°mMa"en °f
rt;

Vendor and Purchaser— Title—"
ras

is "hVt'thl'“was n„° •‘h° ‘itl0 «”> 6™* (I)

"he «* «tie.

rter^hrdrihold
This was an action brought by John M. Martin against Statement, 

the executors of the will of Catharine Sheppard, claiming 
to recover back a deposit of 8225, paid by him on account 
ot a contract of purchase at auction of certain lands 
into by him on April 20th, 1889, upon the ground 
tam alleged misrepresentations as to the property made by 
the auctioneer at the time of sale, and also upon the ground 
that the defendants did not exhibit a good and sufficient 
title in them to the said lands, and were unable or unwil
ling to do so. He also set up that he had demanded from 
the defendants repayment of the deposit or> reduction of 
the purchase money; but that the defendants had refused 
to repay the same or reduce the purchase money, and had 
declared the same forfeited.

The defendants pleaded that the plaintiff should have 
accepted their title to the lands, the same being a market
able one, and denied that there were any misrepresenta
tions as alleged, and claimed that they were entitled to 
retain the deposit as forfeited.

The action came on for trial before Ferguson, J„ at 
Toronto, oh November 26th, 1889.

It appeared that the plaintiff had delivered requisitions 
on the title, one of which called for evidence that a certain

entered
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dated April 27th, 1859, had been discharged, themortgage 

and another was as follows :
8, The lands o£ H. C. Sheppard vested in his executor 

required a conveyance,from his executor.
It also appeared that the conditions of sale called for 

payment at the time of sale of a deposit of 10 per cent., 
and of the balance of the purchase money within two weeks 
after the sale ; and that two of the conditions of sale were as

Statement.
all t 
repa

T1
of tl
for
state 
to a

the t 
arisii 
to co 
depo 
and

follows :
4 The vendors shall furnish a Registrars abstract ol 

title, and such title .deeds as may be in their possession 
only, together with a deed of the property ; the purchaser 
is to verify the title at his own expense, and to be at all 
further expense arising out of the purchase.

c. If the purchaser fails to comply with the conditions 
aforesaid or any of them, the deposit and all other pay
ments made thereon, shall be forfeited and the premises In

1367
towa
amoi
show

may 
cutio 
deed 
chasf 
that 
eithe 
chase 
to pa 
may

may be re-sold, &c.
It also appeared that 

vendors served the plaintiff with 
ing the deposit for non-compliance by the plaintiff, with 

° conditions of sale, and of intention to re-sell, and look 
on such re-sale.

about June 21st, 1889, the 
written notice forfeit-

on or

the
to the plaintiff for any loss

The other material facts are sufficiently referred to in 

the judgments.

At the conclusion of the evidence, the learned Judge 
gave judgment against the plaintiff, so far as the alleged 
misrepresentations at the time of sale were concerned, 
nnding that no such misrepresentations had been proved, 

' but reserved his judgment as to the remaining questions 
arising in the case. Afterwards he gave judgment upon 

them as follows :

Tl-
tentii 
time 
show 
the e 

* 1859,
J.—In considering the remaining questionsFerguson, _ .

it is proper to bear in mind that the plaintiff brings 
action claiming repayment of the deposit made by him at
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ed, the time of his purchase, and it rests upon him to shew Judgment, 

all those things that 
repayment.

The contract provides for the payment by the purchaser 
of the deposit of 10 per cent, of the purchase money, and 
for payment of the remainder by him within the time 
stated, and that after such payment he should be entitled

necessary to entitle him to such Ferguson, J.or :

for
nt., '
cks
eas conveyance, and to be let into possession. The 

dors-were to furnish a Registrar’s abstract and such title 
deeds as might be in their possession only, together with 

deed of the property, and the purchaser was to verify 
the title at Jus own expense, and be at all further expense 
arising out of the purchase ; and should the purchaser fail 
to comply with the conditions or any part of them, the 
deposit and all other payments made were to be forfeited, 
and the lands might be resold.

In Fry on Specific Performance, 2nd ed., secs. 1366 and 
1367, et seq., the duties of the vendor and purchaser 
towards one another are

ven-

; of 
don 
a,ser
b all

pay-
xises ft
, the stated generally. It is there, 

amongst other things, said that the vendor is bound to 
show a good title to the property sold, and upon being 
paid the purchase money and any interest upon it that 
may have become payable, to execute and procure the 
cuti on by all other necessary parties (if any) of a proper 
deed of conveyance, vesting the legal estate in the pur
chaser, and to put him in possession of the property ; and 
that on the other hand the purchaser is bound, 
either the vendor has shown a good title or he (the pur
chaser) has accepted such title as the vendor shows or has, 
to pay the purchase money and any interest upon it that 
may have become payable.

The plaintiff, the purchaser, having failed in his con
tention in respect to the alleged misrepresentations at the 
time of the sale, seeks to make out that a good title was not 
shown, and he relies on two matters only, namely that 
the evidence to show that the $200 mortgage dated in 

t 1859, and payable six months after date, is not a charge 
was insufficient ; and that the estate devolved upon

feit-
with
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Blackburn, the executor of the last will of Herbert C. 
Ferguson, J. Sheppard, a former owner of the property, and was there

fore outstanding.
As to the mortgage ; in Dart on Vendors and Purchasers, 

“ But in a modern case,

the ti 
two i 
what

Judgment.

I 1at pp. 323 and 324, it is said : 
where the vendor, who was not bound to convey the estate 
by any particular day, deduced a good title to the equity 
of redemption, the existence of mortgages affecting the 
property, was held not to be a defect of title, although 
they were not mentioned in the contract, and no notice 
had been given of the intention to pay them off. In equity, 
ay a general rule, mortgages and other incumbrances, are 
considered merely matters of conveyance.

It was said that there was evidence which the plaintiff 
might have seen going to show that this small mortgage 
had been satisfied ; but even supposing that such is not 

actual encumbrance on the pro-

objec
good
matt(

Th

he w 
other 
repay

parag 
exhit 
they 
not b 
shew'

the fact; and that it is 
perty or part of it, it would not, according to the author
ities, I think, be a defect of title. As to the other objec
tion, it is said by the same author, (Dart) at pp. 322 and 
323 : “ So, if the legal estate be outstanding, the abstract 
must show in whom it is vested; or that the vendor can 
get it in ; but when it is shown that the legal estate 
bo got in, the abstract is perfect and at p. 324 : “ At any 
rate it may be considered that the title is perfect, when
ever it appears that under the contract the purchaser'either 
already has, or will necessarily before the time fixed for 
completion, be able to acquire an immediate and indispu
table right to the legal and equitable estates ; even although 
the absence of parties, or other circumstances, may con- 

It is said this executor

I h
relate

At
the ]a 
whetl 
claim 
I hav 
be tr 
untru 
allege 
the c< 
whict 
allege

Nor c 
such t 
was s 
dants 
ance i

oai

siderably delay the conveyance." 
is quite willing to iWke the conveyance of the estate 
that devolved upon hi\; and if he were not, surely there 
exists the right to compendia to do so.
' I„ the present case, the vendor was not bound to furnish 
any abstract of title but what is called a registrar’s ab
stract, and this he did. The purchaser, 
right so to do, furnished requisitions and objections as to
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the title, all of which are satisfied or dissipated, but the Judgment, 
two in question, and both parties understood perfectly Ferguson, J. 
what were the differences, and the only differences between

I am of the opinion that, notwithstanding these two 
objections, and all that
good title appeared, and that these objections rest upon 
matters of conveyancing and not matters of title.

The plaintiff states his case 
upon the alleged misrepresentations, saying that by th 
he was induced to bid for the property as he did, and that 
otherwise he would not ,have done so ; that he demanded 
repayment of the deposit or a

money, which the defendants refused ; ahd then in the 8th 
paragraph, he “ further Jays,” that the defendants did not 
exhibit a good and sufficient title to the lands ; and that 
they were unable and unwilling to do so, and that he 
not bound to carry out his purchase unless the defendants 
shewed a good title.

I have before referred to the terms of the contract as it 
relates to the making oij furnishing title.

At the close of the trial I disposed of the matter of 
the ^alleged misrepresentations, and I have now to say 
whether or not this 8tli paragraph of the statement of 

claim is true ; and I am of the opinion, for the 
I have stated, that this paragraph has not been shewn to 
be true, but the contrary thereof, it appears that it is 
untrue. When the plaintiff made the demand which he 
alleges, and upon which ho relies, he avowedly disaffirmed 
the contract, and being wrong in his reasons for doing this 
which were, as I understand his pleading, confined to the 
alleged misrepresentations inducing the contract—he can
not complain that this was treated as a breach by him.
Nor can he rely upon any issue foreign to his pleading, 
such as the one as to whether the conveyance offered him 
was sufficient or not. Under the circumstances the defen
dants were not, I think, bound to tender him any convey
ance at all. Surely when a man has demanded back the

L. MARTIN V. MAGEE. 709
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Judgment, deposit and declared that he will not perform the contract 
unless it is changed, and this on the alleged but false 
ground that he was defrauded in the making of the con
tract, he cannot say that there was not a failure on his 
part to comply with the conditions of the contract.

Then upon failure by the plaintiff to comply with the 
conditions of the contract, or any of them, the right to for
feit the deposit and re-sell the property, arose according to 
the terms of the contract itself.

No question arises as to the manner 
feiture was declared: The plaintiff says it was declared, 
and the defendants say the same thing.

I am of the opinion that the plaintiff has failed to 
make out the case on which he has relied, and that the 
action should be dismissed with costs, and the registration 
of the Us pendens vacated; if any order as to this is neces- 

additional costs occasioned in doing this will

Ferguson, J.

in which the for-

sary, any 
also be paid by the plaintiff. 

Judgment accordingly.!

The plaintiff now moved before the Divisional' Court by 
way of appeal from the above judgment.

The motion came on for argument on June 16th, 1890, 
before Boyd, C., and Robertson, J.

E. D. Armour, Q.C., and D. Macdonald, for the plaintiff. 
The point we take is that no title was made out. First, 
there is an outstanding mortgage, and no discharge ; and 
secondly these defendants could not make title, because the 
title was devised originally by H.C.Sheppard to his mother, 
and by her to these defendants her executors, 
of H. C. Sheppard took the legal estate', and there is nothing 
to shew that these defendants ever had a title. The defen
dants sold as executors. It was devised to them in trust 
for sale. Besides the vendors were to give a deed by the 
fourth condition, and before they can forfeit for our not 

epting their deed they must shew that they tendered 
proper deed. Re Reddan, 120.R.781, shews that under the
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“Devolution of Estates Act” R.S.O.(1887),ch. 108,real estate Argument, 
becomes of the same nature as personalty, and we contend 
assent ot the executor is required before it vests in a devisee.
There was here no evidence of the consent of the executors 
of H. C. Sheppard to the devise to his mother. It is 
necessary for a devisee before he can make a sale of property 
devised to shew that it was not wanted for the purpose 

.of paying debts. The devisee has not full title till he or 
she has the assent of the executor, and in addition evidence 
that the executor won’t want the property for payment of 
debts. It can be followed into the hands of a purchaser : 
Ghamberlen v Clark, 1 Ü. R. 135. The executor of H. C. 
Sheppard had a perfectly good right to sell this to some
body else. If we were paying it into his hands it would 
be all right, but we are not. There may be such a thing 
as a question of conveyance, which is a question of evidence 
also ; for example, proof of a fact essential to title may be 
required, which then becomes a question of title : Fry on 
Specific Performance, 2nd ed. secs. 1357, 13G3. On the 
question of the position of a legatee (that of devisee being 
now the same, as w^ contend) : see Wentworth on Office of 
Executors, pp. G7, GO ; Bac. Abr. Tit. Executors and 
Administrators, L. 3 ; Doe v. Guy, 3 East. 120, and cases 
therein cited; Decks v. Strutt, 5 T. R. 690; Lewin on 
Trusts, 8th ed., p. 477 ; Dix v. Burford, 19 Beav. 409 ; 
Chamberlain v. Chamberlain, 1 Ch. Cas. 256 ; Traill v. >
Ball, 22 L. J. Ch. 1082 ; Young v. Holmes, 1 Str. 70; Doe 
v. Sturges, 7 Taunt. 217. Above all they did not offer us 
a proper conveyance, and they had no right to forfeit 
the deposit.

Hoyles, Q. C., #nd Chisholm, for the defendants. The 
real point at the trial was misrepresentation and fraud, 
which the plaintiff charged ; but Ferguson, J., found in 
dfibet that the plaintiff put an end to the contract on base
less grounds, and had not made out his case of fraud. If 
they had asked in their requisitions for evidence as to debts 
of H. C. Sheppard, they would have got it. [Boyd, C.—
Had you the right to cancel because the plaintiff wanted 
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Argument, the executor to join ?] That
misrepresentations, and a repudiation by the plaintiff him
self on that ground : Re Reddan, is qualified by Re Nixon, 
13 P. R. 314. We submit that the fair construction of the 
•< Devolution of Estates Act" is, that lands are not made per
sonalty for all purposes. [Per Curiam. Reid v. Miller, 
24 U. C. R. 610.] The will operated and the title passed 
to the devisee, and we have both the legal and equitable 

That is the reasonable way to construe the statute.

was

estate.
The law does not allow following of chattels : Williams 
Executors, 7th ed„ p. 1379, though it may compel a legatee 
to refund. The same reference shews that an executor 
cannot retract his assent in all cases. At p. 1377, assent

Executors, at p. 1374,

on

may bé presuibed. Williams on 
shews that the executoTnould.be compelled to give his assent 

, ami such assent would have relationby a Court of Equity 
back to the death of the testator ; ib„ pp. 1379-80. Assent 
creates no new title, but perfects that under the will : 
Roper on Legacies, 4th ed„ p. 844. The matters raised are 
mere matters of conveyance : Rae v. Geddes, 18 Gr. 217 ; 
Camberwell and South London Building Society j. Hollo
way, 13 Ch. D. 763. We also cite Avarne v. Bipwn, 14 
Sim. 303; Kitchen v. Palmer, 40 L. J. Ch. 611.

Armour, in reply. We are not bound to take the title 
if we shew the vendors had no title. The issue of title 
was just as important in this case as the issue of fraud. 
It is said that there was no requisition made foLproof of. 
payment of debts ; but the defendants were bound to 
satisfy themselves as to that and get us a conveyance.

The vendors have only a qualified title and cannot force 
it on us. As to the construction of the “Devolution of Estates 
Act," I never argued that it turned everything into pers 
alty. It puts the title in the same person' and makes it 

subject to the same powers of disposal, i. in executors. 
In Re Filling's Trusts, 26 Ch. D. 432.

RobjJune 30th, 1890. Boyd, C.

The only point that seemed of importance at the close of 
the argument was whether or not the plaintiff was justified
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in refusing to complete because of want of title in the Judgment, 
vendors. The title offered was that of the devisee of the 
owner, and apart from the effect of the “ Devolution of 
Estates Act ” that title was unquestionably good. The 
owner Sheppard died February 10th, devising the land to 
his mother. She died ten days afterwards and her repre
sentatives, exposed for sale the property by auction 
April 20th of the same year. The land by section 4 devolved 
upon and became vested in the executors of Sheppard as 
assets for the payment ©f his debts. These being paid, or 
there being no debts, the executors would hold the bare 
legal estate for the devisee of the land. In other words, 
subject to the payment of debts, the beneficial interest in 
the land passes to the devisee, and she can make title as 
the real owner. Of course if the payment of the debts 
will exhaust the land and other assets there is no beneficial 
interest; but if the debts fall short of this in amount the 
matter is in practically the same condition as with regal'd 
to any other incumbrance, i.e., upon the charge or incum
brance being satisfied (which can be done out of the 
purchase money) the dear title can be conveyed. In this 
latter case the question is considered one of conveyance 
and not of title. As a fact in the present case the debts 
had been satisfied and the executor was a bare trustee for 
the vendor. This fact wife not communicated to the pur
chaser, and in ordinary circumstances the duty of com
munication would rest on the seller, but here the conditions 
of sale provide against this by the fourth condition which 
reads : [The Chancellor set out the condition as above.]

If enquiry had been made by the purchaser he would 
have learned of this state of facts which shews title in the 
defendant.

This line of attack was apparently a subsidiary one, and 
there appears to be no reason for disturbing the present 
judgment, which should therefore be affirmed with costs.
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Robertson, J., concurred.
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[COMMON PLEAS DIVISION.] Til

pt tlRegina v. Smith.

Criminal la.e-SrpamU iMichmnl.M taBfJ """-'.meHgirl out of watrd 
of father, and seduction—Separate offences.

the *J£ w«-«t

previously of chaste character ami between the ages of twelve ami
sixteen years of age .. n

Held, that the offences were several and distrw, a 
on the first indictment did not preclude a convfttio

In
bcfoi

x A
N.

I and that a conviction 
,n on the second one.

Juin
e

At the Spring Assizes 1890 for the county of Grey.ther 
prisoner was convicted before RobertsoS, J., on two separate 
indictments : the first indictment was for unlawfully taking 
one Ellen Jane Darby, an unmarried girl un ’: r the age of 
sixteen years, out of the possession and against the will ot 

David Darby her father.
On the same day the prisoner 

and convicted for having unlawfully seduced and of having 
illicit carnal knowledge of and connection with the said 
Ellen Jane Darby, she, the said Ellen Jane Darby, then 
being a girl o*f previously chaste character above the age 
of twelve years, and under the age of sixteen years.

The learned Judge at the conclusion of the first tria 
sentenced the prisoner to imprisonment 4n the Central 
Prison for the period of twenty-three months.

At the conclusion of the second trial when motion for 
judgment was made by counsel for the Crown, it was 
objected on behalf of the prisoner as a reason why judg
ment should not be pronounced, that the defendant had 
already been convicted and sentenced on the conviction 
under the first mentioned charge, which conviction had been 
found on evidence which established the same facts and 

which he had been convicted on the last
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mentioned charge, and that therefore the latter conviction Statement, 
should be quashed and the prisoner discharged.

The learned Judge stated : “ After argument I deter
mined to reserve the question raised for the consideration 
pf the'Justices'of the Common Pleas Division, and there
fore jKjstponed the judgment 
considered and decided.”

715REGINA V. SMITH.OL.

until such qujestion has been

; Act 
g an In Easter Sittings, June 6th, 1§9(), the case was argued 

before Galt, C. J., and MacMahon, J.

A. II. Dymond, for tlie Crown.
No one appeared for the prisoner.

bei X

^ June 27,1890. Galt, C. J. :—

The same question arose in the case of Rex v. Handley, 
reported in 5 C. & P. 565. The prisoners were indicted 
on two charges, the first for shooting at B. an inn keeper, 
and the second indictment for night poaching. The 
counsel for the prisoners' submitted that “as the two in
dictments were in reality founded on the same identiéal 
transaction, the prosecutor ought to be put to elect which 
he would proceed upon, and abandon the other.”

Mr. Justice Parke : “ These are quite distinct offences, 
and the one cannot by possibility merge in the other. I 
think therefore the prosecutor is not bound to abandon 
either.”

The present is a much stronger case. The first indict- 
is under R. S. C. ch. 162, sec. 44. “ Offences against the 
person.” The second is under R. S. C. ch. 157, sec. 3. 
“ Offences against public morals.” They are seUral and 
distinct offences.
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MacMahon, J.

I fully agree with his'Lordship the Chief Justice. /
A previous conviction can only be pleaded in bar/to a 

subsequent indictment for the same offence of which the 
defendant has previously been convicted : 2 Hale 251.4 » 
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Upon the trial of the prisoner under the second charge, 
in addition to the evidence given on his trial under the

716
plact
woul

Judgment.

MacMahon,

l first indictment, evidence was required to be given of the 
seduction and the illicnr carnal knowledge and connection

J.
T1S

of a 
judg 
and 
judg 
ante 
inter 
judg

before a conviction could lie had on the second indictment.
Régitm v. Prince, L. R 2 C. C. R. 154, was a prosecution 

for unlawfully taking an unmarried girl under the age of 
sixteen years out of the possession and against the will of 
her father ; and in Shirley’s Criminal Law, 19, the author 
referring to that case draw's attention to the ^act “ that it 
is not merely the seducer who is punished for this offence, 
but any person who takes the girl from her house for 
purposes inconsistent with the exercise 
her proper guardian.”

As precluding any question that the offences charged in 
the two indictments are two distinct offences, it is only 
necessary to point out that the abduction may have been 
designed and carried out from motives which appeared to 
the abductor highly meritorious.

In Regina v. Booth, 12 Cox C. C. 231, tried in 1872, the 
defendant persuaded a girl of fifteen to leave her father 
for a comfortable home.

Mr. Justice Quain in summing up said, at p. 232 :
• • “ His motives, his philanthropy, hnd the fact

that she” the girl “ was willing to go, have nothing to 
do with the question before you. * * That a man should 
interfere in another’s household, invade the sanctity of his 
home and deprive parents of their child from motives 
of philanthropy, would be a most dangerous doctrine.
The real issue for you to try is simply this: Was the girl 
induced to leave her father’s house by Booth ? ’’

See also as to questions arising out of a plea of auterfoie 
acquit: Regina v. Magrath, 26 U. C. R. 385, where a 
number of authorities on the point are reviewed by 
Draper, C. J.

The same rules apply generally to the plea of auterfoie 
convict as apply to a plea of auterfoie acquit. And where 
the latter plea is pleaded the test is: Was the prisoner
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placed in,jeopardy a second time for the same offence, and Judgment, 
would such plea to the second indictment avail as a defence 
thereto ?

’g6»
the MucMahoa,
the J.

The clearest and most instructive decision arising out 
of a plea of autcrioia acquit is that contained in the 
judgment of Mr. Justice Buller in Rex v. Vandercombe, 
and Abbott, 2 Leach C. C., (4 ed.), 708, at p. 717. The 
judgment was given on a demurrer to a special plea of 
auterfoie acquit in bar to an indictment for burglary with 
intent to commit a felony, and was argued before all the 
judgôs of England.

ion 
3nt. 
ion 
e of 
lof
hor
,t it
ace,

The prisoners had been indicted for a burglary in which 
3 (felony was laid as having been actually committed

for
I of

and on their trial on that indictment were acquitted. They 
werei afterwards indicted for the same burglary laid with 
intent to commit the felony ; and .it was held^that a plea 
of auterfoie acquit could not bZ pleadejKt'o the second 
indictment, for they were twoTfistinctaiitf different offences.

Buller, J., said: “It is quite'clear, that at the time 
the felony was committed, there was only one act done— 
namely, the breaking into the dwelling-house. But this 
fact alone will not decide this case ; for burglary is of two 
sorts : First, breaking and entering a dwelling-house in the 
night time, and stealinggooth therein; Secondly, breaking 
and entering a dwelling-house in the night time with intent 
to commit a felony, although the meditated felony, be not, 
in fact, committed. The circumstance of breaking and 
entering the house is common and essential to both the 
species of this offence ; but it does not of itself 
stitute the crime in either of them; for it is necessary 
to the completion of burglary, that there should not. 
only be a breaking and entering, but the breaking and 
entering must be accompanied with a felony actually 
committed or intended to be committed. (See Dobb's 
Case, 2 East C. L. 513) ; and these two offences 
distinct in their nature, that evidence of one of them
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will not support an indictment for the other. In the 
present case, therefore, evidence of the breaking and enter-
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Judgment, ing with intept to steal, was rightly held not to be suffi- 
MacMahon. ciont.to support the indictment charging the prisoner with 

having broke and entered the house, and stolen the goods 
stated in the.first indictment ; and if crimes are so distinct 
that evidence of the one will not support the other, it is 

. os inconsistent with reason, as it is repugnant to the rules
of law, to say that they are so far the same that an acquib^__ J
tal of the one shall be a bar to the prosecution for the 
other.”

There must be judgment for the Crown affirming the 

conviction.
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(COITION PLEAS DIVISION.]

Howard v. Ihe Corporation of the City of St. 

Thomas et aiV

Municipal corporation*—House being moved coming in contact with tele
phone across street, loosening bricks ami injuring passer by-Liability.

0. was moving a house twenty-hve feet high along one of the streets in 
a city, having obtained the authority of the city engineer to do so 
when by reason of its coming in contact with a wire, of the existence of 
which O. was fully aware, stretched by a telephone company, with
out any authority from the city, across the street, the wire being nine
teen and a half feet from the ground, though the company’s Act of 
incorporation required it to be at least twenty-two feet, the wire was 
torn from its fastenings, loosening some bricks, which fell on the plain
tif! severely injuring him :—
eld, that no liability attached either to the city or the telephone com

il that 0. was alone liable for the damage sustained by the

Street, J., at the trial,, varied.

pany, am 
plaintiff. 

Decision of t|

This was an action tried at St. Thomas, at the Spring state,n 
Assizes for 1889, before Street, J., who delivered the 
following judgment in which all the facts are stated.

May 4,1889. Street, J, \

The defendant, Oliver, was moving a hoiy# along 
William street, in the city of St, Thomas—lie had obtained 
authority tq^d^so from the city engineer. The hSuse
was being drawn along the street by Rêverai pairs of 
horses. The defendants, the Bell Telephone Company, 
without any authority from the city, had stretched a wire 
from a roof of a stable to a house on the opposite side of 
the street, and this wire was only 19J feet from the 
groupe}. The defendant, Oliver, had notified the Tele
phone Company of his intention to remove the building, 
and their employees were present intending to lilt them^,.-._ ’ 
wires, but left just before the^cident without doiiig so. X, 
The house was drawn by the horses against the wire.
The wire was torn frçm its fastenings, and brought down 
a quantity of bricks Trom the roof of the stable upon the 

y 91-ttVol. XIX./0.R. 1
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Judgment, head of the plaintiff who was lawfully standing upon the 
Street, J. street, and severely injured him.

The action was' brought originally against the city cor- * 
poration alone. They applied to have the other defendants 
added as defendants under sec. 531, of the Municipal Act 
and the plaintiff included them all in his statement of 
claim as being guilty of negligence and liable directly to 
him. The wire in question had been in the same position 
for upwards of a year before the accident happened; and 
the jury found that the defendants, the city, should have 
known of its position.

They also found that the defendant, Oliver, was making 
a reasonable use of the highway in drawing the house in 
question along it: that the telephone wire was not a 
sufficient distance above the level of the street to allow
the street to be used safely for all reasonable purposes ; 
that the Telephone Company were guilty of negligence 
in not having the wire properly fastened to poles : (8) that 
the city engineer had authority to give the permission to 

the building : that the city ought to have required
the Telephone Company to stretch their wire higher above 
the street than it was in fact stretched : that the Tele
phone Company had no authority from the city to stretch 
their wire across the street in question : that the city had 
notice of the fact that the building was being removed 
along William street a sufficient time before the accident 
to have enabled them to have the wijres raised or removed, 

guilty of negligence in not seeing thatand that they were 
the obstructions were removed before granting the permit 
to move the building ; and that the defendant Oliver was 
guilty of negligence in not seeing that the Telephone 
Company removed the obstructions.

Upon these facts and findings I think it is to be taken 
that the damage was caused jointly by the three defend-1 
ants. The defendants .the corporation of the city of St. 
Thomas are liable because they allowed William street to 
be obstructed for upwards of a year, and at the time of 
the accident, by the wire which caused the damage : that

*

K
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XIX.])L. HOWARD V. CORPORATION OF ST. THOMAS.

the defendants the Bell Telephone Company are liable 
because they unlawfully created the obstruction which 
caused the damage ; and that the defendant Oliver is liable 
for drawing his building against the wire without taking 
proper qare to have it removed : Lynch v. Nurdin, 1 Q. B.

721
he Judgment. 

Street, J.
jr- *
its
ct
of 29.

The defendants the corporation of St. Thomas ask that 
they may have their remedy over against the other 
defendants under sec. 531 of the Municipal Act.

I think this is a case in which that relief should not be 
given to them. They had evidently assumed to control 
the moving of the house in question by giving permission 
to Oliver to move it, and the jury have found them guilty 
of negligence in not seeing that the obstructions 
removed before granting the permit. Under these cir
cumstances it cannot, in my opinion, be said that it has 
been established in this action that the damages 
sustained by reason of the obstruction placed by the 
defendants the Telephone Company : the damages here 
were caused by the combined effect of the obstruction, the 
negligent acts of the city corporation and the negligent 
acts of the defendant Oliver. The negligence found agàinst, 
the city deprives them of the right to say that the damag 

caused by the act of the Telephone Company. So far 
as the defendant Oliver is concerned it does not appear 
possible that such relief could in any case be given against 
him, because he did not create any obstruction upon the 
street: on the contrary, the jury have found that he 
making a reasonable use of the highway in drawing the 
house along it ; but the effect of their finding against him 
is that in driving his horse along the highway he did not 
take proper care to avoid an obstacle which he should 
have seen if he did not.

I have not overlooked the fact that the jury have found 
in answer to the question “at what sum do you estimate 
the damage ?” that they estimate the damage at “$125 to 
the father and $375 to the son” who was injured, $500 in 
all, adding the words “ to be paid equally by the city and
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the Bell Telephone Company ” thus declaring in their 
St^Tj opinion that the defendant Oliver should pay no damages.

I think, however, that I must reject this part of then- 
answer as surplusage and treat the damages as assessed 
against the persons liable to pay under the facts as found.

I direct judgment to be entered for the plaintiff George 
F. Howard for $125 and for the plaintiff John Howard 
for $375, against all the defendants with full costs of the 
action. Judgment to be stayed until the fifth day of the 

' next Sittings of the Divisional Court.

The defendants the corporation of the city of St. Thomas 
. moved on notice to set aside the judgment entered for the 

plaintiff and to enter the judgment in their favour, 
have the judgment varied so as to recover from their 
co-defendants, the Bell Telephone Company, the amount 
of the damages and costs recovered against them, together 
with their own costs of defence.

The defendants, the Bell Telephone Company, also moved 
on notice to set aside the judgment entered against them 
and for a new trial, or to vary the judgment by giving 
them similar relief against their co-defendants.

In the Michaelmas Sittings of the Divisional G >urt, 
(Galt, C. J., Rose, and MacMahon, JJ.), November 25, 
1890, the motions were argued.

Ermatinger, Q.C., for the defendants the corporation of 

St. Thomas.
Colin Macdougall, Q.C., and S. G. Wood, for the defen

dants the Bell Telephone Company.
Doherty, for the defendant Oliver.
G. T. Blackstock, Q.C., and Crothers, for the plaintiff.
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June 27,1890. MacMahon, J.

1 The jury having assessed the damages in favour of 
George F. Howard (the father) at $125, and in favour of 
JohnHoward (the infant) at $375, adding to their finding
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that it was to be paid equally by the city and the Tele- Judgment, 
phone Company, the learned trial Judge ignored the latter MacMahon, 
part of the finding, treating it as surplusage, and directed J- 
that judgment be entered against all the defendants for 
the damages found by the jury, with full costs.

There are two motions before us. The first on behalf of 
the defendants the city of St. Thomas, to have the action 
dismissed as against them, because they were not the 
proximate cause of the accident ; that there was no evi
dence that William street was out of repair at the time of 
the accident,-within the meaning of section 531 of the 
Municipal Act ; that there was no evidence of authority to 
the city engineer on which to found question No. 8 and 
that such question involved a question of law which 
should not have been submitted to the jury ; or to have 
the said judgment varied so as to recover from their co
defendants the amount of damages and costs which the 
plaintiff may recover against them, together with their own 
costs of defence.

Second. A motion by the defendants “The Bell Telephone 
Company,” for a new trial, or to have the judgment of Mr.
Justice Street varied by providing for the recdvery against 
their co-defendants any damages and costs which the 
plaintiffs may recover, on the ground that the company 
was not guilty of any negligence rendering it responsible 
for the result of the accident.

As the questions to be considered are purely legal, the 
evidence taken at the trial was dispensed with on the 
motion, the Court being furnished with the questions sub
mitted to the jury and their answers, together wi^h the 
judgment of the learned trial Judge.

By R. S. 0. ch. 184, sec. 531, sub-sec. 1 “ Every public 
road, street, bridge and highway shall be kept in repair by 
the corporation, and on default * * the corporation

* * shall be civilly responsible for all damages 
sustained by any person by reason of such default," &e.

Then under the 4th sub-sec. “ In case an action is 
brought against any municipal corporation to recover
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Judgment, damages sustained by reason of any obstruction * * 
MacMahon, in a public highway, street," &c., “ left or maintained by 

another corporation or tiy any person other than a servant 
or agent of the municipal corporation,jthe lust mentioned 
corporation shall have a remedy over against the other cor
poration or person for,and may enforce payment accordingly 
of the damages and costs, if any, which the plaintiff in the 
action may recover against the municipal corporation," 
under the circumstances provided for in that section.

Under the Act incorporating the defendants, “ The Bell 
Telephone Company of Canada," 43 Vic. ch. 67, sec. 3 (D.) 
the company is authorized to construct its lines of tele
phone across any public highways, provided the company 
“ shall not interfere with the public right of travelling on 
or using such highways, streets,” &c. ; and that in cities and 
towns the company " shall not erect any pole higher than 
forty feet above the street, nor affix any wire less than 
twenty-two feet above the surface of the street * * with
out the consent of the municipal council having jurisdiction 
over the streets of the said city," &c.

By 45 Vic. ch. 71 (0.) conferring certain powers on the 
said Telephone Company a like provision is made as to the 
height of the poles and the wires erected and affixed 
in cities and towns, as in the Dominion Act.

At the time the plaintiff John Howard was injured it 
does not appear that any by-law regulating the affixing 
of telephone wires any particular height had been passed 
by the council of St. Thomas.

The by-law pi the city passed in 1882 appointing a city 
engineer does not provide what his duties shall be.

The permit for the removal of the building was given to 
William Lodge, employed to remove it, and is dated 14th 
April, 1888.

If the defendants the city of ^St Thomas, are liable to 
the plaintiff, it is by reason that the injury he suffered is 
ascribàble to some neglect of âuty cast upon it by the 
section of the Municipal Act to which reference has been 
made.
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XIX.] HOWARD V. CORPORATION OF ST. THOMAS.

What is keeping in repair” a street or highway has Judgment, 
been variously defined; but these various definitions do 
not disagree materially as to the meaning which should be 
attached to the words.

“Keeping in repair” has been said to be equivalent to 
keeping free from obstructions and defects against which 
due care can guard. “To keep free from obstruction to 
the free user of the highway.”

In Town of Portland v. Griffiths, 11 S. C. R 333, an 
action for negligence in not keeping the streets of Portland 
in repair by reason of which the plaintiff (Griffiths) was , 
injured, Gwynne, J„ in his judgmenti at p. 341, says: “The 
gist of this species of action is negligence on the part of 
the defendants in committing such a breach of duty which 
they owed to the public as subjected them to a conviction 
on an indictment as for a public nuisance, from which 
breach of duty the plaintiff suffered the peculiar private 
damage complained of, without any negligence on her 
part contributing to the happening of the injury."

In Harrison’s Municipal Manual, 4th ed., p. 480, the 
question is asked: “Then what is repair ?” and is’thus 
answered: “It, is impossible to give a definition whfch 
will apply to all cases. In general terms non-repair may 
be said to be any defect in a highway which renders it 
unsafe for ordinary travel,” citing Castor v. Corporation 
of Uxbridge, 39 U. C. R 113 ; Hixon v. City of Lowell,
13 Gray 59 ; Barber v. City of Boxburgfl 1 Allen 318.

In Castor v. Corporation of Uxbridge, supra, telegraph 
poles intended for the construction of theirline had been laid 
by a telegraph company upon the highway, encroaching 
upon the travelled portion; it was held that the 
corporation was responsible for damage caused to 
by obstructions placed upon the highway by wrongSoers, of 
which ftii’ curporation had or ought to have knowledge '< 
and the ronojs out of repair when by the existence of sudh 
obstructions itxjs rendered unsafe or inconvenient for travel.

Adopting the language employed in Castor v. Corpora
tion of Uxbridge, as a fair and reasonable interpretation

rOL. 725
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Judgment, to put upon the 531stsection of the Act as to the liability 
MacMahon, imposed upon the corporation of St. Thomas, then was 

J- the existence of the obstruction which caused the accident

THE ONTARIO REPORTS.

such as rendered the highway or street unsafe or incon
venient for travel ?—by which must be understood the 
ordinary user of the highway by the travelling public.

It was not urged that the street was not in proper 
repair for ordinary travel, or that the user of the highway 
was An anywise impeded for ordinary traffic.

The assumed defect in the highway caused by the 
alleged obstruction with which the city is charged as per
mitting tb existas, if ai defect at all, one of a very peculiar 
nature, and nmy be properly designated as sui generis.

Mr. Justice Gwynne, in 1873, in Ringland v. Corpora
tion of Toronto, 23 C. P. 93, at p. 99, adopts the reasoning 
of the Court in Merrill v. Inhabitants of Hampden, 26 
Maine 234, that such a state of repair as would exempt the 
city from liability to an indictment, would also exempt them 
from liability in a civil action ; and he refers to the language 
of the then section of our Act to support his view. Har
rison, C. J., in 1878, in Barns v. Corporation of Toronto, 
42 U. C. R. 560, at p. 565, thought 'that the then, and 
also the present section of the Act, was differently ex
pressed from the section being interpreted by the Court 
in Ringland v. Corporation of Toronto, and thought, the 
construction of Gwynne, J., too narrow. And in 1875, Hag- 
arty, C. J., in Boyle v. Corporation of Dandas, 25 C. P. 420, . 
at p. 424, while he could see no substantial difference in the 
legal effect of the two sections, and while seeing much to 
recommend the view of Gwynne, J., said that our Courts 
had not adopted this as a rule of deéÿsion.

The present Chief Justice! of this Division, when 
Barns v. Coi'pomtion of Toronto, was before him at nisi 
pians, adopted the view of Gwynne, ik - ^Amj, in 1885, 
in Town of Portland v. Griffiths, 11 S. C. R. 333, at p. 341, 
it will be seen from the quotation already made from the 
judgment of Gwynne, J., that he adheres to the opinion 
expressed by hjm in Ringland v. Corporation of Toronto.
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VOL. XIX.]. HOWARD V. CORPORATION OF ST. THOMAS.

f* There has not, in my opinion, been any negligence on Judgment, 
the part of the corporation of St. Thomas, which should Ma^fohon, 
render them either criminally or civilly liable, unless we J* 
could reach the conclusion that the liability attaches to 
them for the injury and damage to the plaintiffs by reason, 
as it is alleged, of the corporation allowing the wire to 
remain suspended across the street at nineteen and a half 
feet, when the law requires that it should be at least 
twenty-two feet above the street’s surface.

The telephone company is by law allowed to have their 
wires across the street, and if from neglect on the part of 
that company in the hanging of the wires an injury hap
pens, unless such affixing and maintaining caused such 
defect or want of repair in the street as would render it 
ynfit for the ordinary public travel, the city could not be 
field liable.

The cause of the accident was not by reason of the wire 
being only nineteen and a half feet above the surface of the 
street; but because the moving buildipgwfl-9 twenty-five feet 
high so that if those moving it impelled it against th 
the wire must have strained and eventually broken whether 
twenty-two or nineteen and a half feet high. The lowering 
of the wire below the height prescribed by the statute 
not therefore the cause of the bricks being detached from 
the chimney of Penwarden’s hotel to which the wire was 
attached, the falling of which bricks therefrom caused the 
injury complained of.

The granting of a permit for the removal of the house 
along the street cannot, in my opinion, make any difference 
in th^obligation of the city. The mere granting of a 
permit adds nothing to the obligation which the city owes 
to the public using the street.

I cannot therefore discover any principle upon which the 
city can be held liable to the plaintiffs by reason of the 
injury sustained.

The telephone company by its charter is assumed to 
provide poles not exceeding a certain height upon which 
to string its wires, and to string its wires at a minimum 
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Judgment, height of twenty-two feet above the surface of the streets.
MacMahon, So that as long as it complied with the. charter in these 

J" particulars and did not interfere with the public right of 
travelling on or using such highways and streets, it was 
lawfully in occupation of such highways for the purpose 
for which itauÆct'of incorporation was granted.

If the house had not been propelled against the wire the 
wire would not have been strained and so detached the 
bricks- that fell and injured John Howard. And if the 
telephone company had ltd wires on poles along the street 
instead of attaching it to. a building there would be 
danger of such an injury being inflicted as that for which 
the plaintiffs are suing.

a storm blown a tree across the wires detaching/tne

so
ne
th
on
to

gi
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no bu
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Had-
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po
bri and thus' causing the injury complained of tfl 
could be no question as to the liability of the telephone 
company to the plaintiffs. In view of the findings of the 
jury that the telephone company was guilty of negligence 
in not having its wires properly fastened to poles, then 
does the fact, that the defendant Oliver caused the build
ing to be impelled against the wire and so detached the 
bricks, alter the position of the coinpany so as to free it 
from liability to the plaintiffs ?

The principle in the law of negligence upon which 
liability for damages depends'in the class of cases we are 
now called upon to consider, is thus put in Wharton on 
Negligence, 2nd ed., sec. 134, “ Supposing that if it had not 
been for the intervention of a responsible third party the 
defendant’s ” (the telephone company) “ negligence would 
have produced no damage to the plaintiff, is the defendant ” 
(telephone company) “liable to the plaintiff?” This question 
must be answered in the negative, for the general reason 
that casual connection between negligence and damage is 
broken by the interposition of independent responsible 
human action. I am negligent on a particular subject 
matter as to which I am not contractually bound. 
Another person, moving independently, comes in, and either 
negligently or maliciously so acts as to make * my negli-
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ireets. 
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jht of 
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irpose

^/génce injurious to a third person. If so, the person Judgment

negligence, Jthat I cannoTtesutd^th^tilltfwhi^h 

the person so intervening directly produces. He is the 
x one who 18 llable t0 the person injured. I may be liable 
\ *° h,m for.my negligence in getting him into difficulty, but 

Slam not liable to others for the negligence which he alone 
'T the 0,11,86 of making operative.” The learned author 
gitfes, in section 143, the following apt illustration of the 

• principle enunciated : “ Where, A makes

;d the 
if the 
street 
be no 
which

:
, , fire negligently,
but no mischief would result were it net. from the negli
gence of B, who by tampering with the fire causes if to 
spread to C s field. Here C has no claim against A', sup
posing B is a free and rational agent.”

Fo\tlie reasons stated, I think the motions of the defen
dants thà city of St. Thomas and the Bell Telephone 
Company must be made absolute setting aside the judg
ment entered against them, and to enter judgment dis
missing the action against them with .costs, including th 
costs of the motion.
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The defendant Oliver did not move against the judgment 
directed to be entered against him.
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Rose, J.:—

Assuming that the wire was an obstruction which the 
municipality should^not have permitted to exist, and that, 
therefore, as against the oity and the telephone company, 
it was unlawfully in its position, yet if the defendant 
Oliver knowing that it was there, wittingly, and in that 
sense, wilfully, drove against it causing the damage com
plained of, I cannot see that any of the defendants other 
than he can be held liable. The 
the presence of theTwire but the wilful act of Oliver. 
Then does it appear that such was the fact as to Oliver ?

It was admitted that the work of moving the house 
“ was being performed at the time the accident took place, 
the defendant Oliver being also present and assisting in

causa causana was not

V
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Judgment, the work also that the house was twenty-five feet high ;
Rose, J. and it was found that the wire was nineteen and a half feet 

high. It was, further found that Oliver was guilty of negli
gence “ in not seeing that the company 
tions as they were supposed to do after being instructed by 
Oliver;” and it appears from the facts,stated in thç judgment 
of my learned brother Street, that he, Oliver,had notified the 
company to lift the wires : that the men had been present 
to do so, but had left just before the accident occurred.

He, therefore, knew that the house could not pass with
out the wire being lifted, and without waiting for it to be 
raised up, drove against it.

In my opinion the judgment against the city and 
company must be set aside. The judgment against the 
defendant Oliver will stand. It was not moved againstf 

J^The plaintiff must pay the costs of the motion, and the 
action as to these two defendants, the city and the com-
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Galt, C. J., concurred. lia
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Bridges v. The Ontario Rolling Mills Company.

Master mi sermmWorbnm’s Compensation for Injuries A,C'-De,ect 
m machinery—Negligence-Contributory ‘SgHy'Je ^

* «I « ÏSïï
.“«“'U harenot to W Eifc No'lnst™cl'™» were given plaintiff 

not to let ma fingers got too close to the shears

;»kssEHSSSSF«gK>SKa» iiisr™„
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Held, that defend»

This was an action tried before Falconbrtdoe, J., arid a „ 
jury, at Hamilton, at the Spring Assizes, 1890.

The action was brought under the " The Workmen’s Com
pensation for Injuries Act,” to recover damages for the 1 
loss of the plaintiff's fore-finger of his left hand.

The accident by which the plaintiff lost his finger hapV 
pened while he was cutting steel semp at a shears operated! 
by steam in the defendants’ mill.

The alleged defect in the construction of the machinery 
was that one of the bolts which held the lower blade of th 
shears in position, improperly, by the negligence of the 
person whose duty it was to see the shears were in proper 
condition, projected outwards from the bed on which the 
shears were secured about four and one half inches. And 
that while cutting said steel scrap, and without any want 
of care on his part, the plaintiff received the said injury to

tatement.
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his finger through the sami# being crusher! between the said 
steel "plate affd the. said projecting bolt.

It was also alleged there was negligence on the part of 
the defendants in not instructing the plaintiff in the use of 
the machine, he hot being a skilled mechanic at that kind 
of work.

The learned trial Judge nonsuited the plaintif! on the 
ground of contributory negligence
evidence on his behalf ; and also holding that the bolt was 
not a defect within the meaning of the Act.

The plaintiff moved on notice to set aside the nonsuit, 
and,for a new trial.

In Easter Sittings, of the Divisional Court, (composed of 
Galt, Ci J., and ;MacMahon, J.,) June 6th, 1890, Bicknell 

■ supported the motion. The bolt was a necessary part of 
the machine, and its extending out or protruding through 
the bed plate as it did, .was a defect in the machinej^but 
even if not defective in construction, it was underK^|,

" circumstances under which it was used, calculated to cause 
Injury to those who used it. The plaintiff was not a skillejî 

mechanic, but a mere labourer, doing what he was told 6q^ 
do, and had no previous experience of this work, except 

two previotis occasions, and then he merely did 
what he was told to do. His only instructions were to put-in 
the scrap straight, and not to put hi^/ftnkers too near the 
shears. He carried out these instructions, but as the piece of 
scrap iron became short it was of course irj/posiible to keep 
his fingers from coining close to tip shprirs, andlno instruc
tions were given him how to adMfter the piece became 
short, and in consequence of the/defective character of the 

machine, it then became most dangerous, 
danger should have been pointed out to/the plaintiff: 
Heslce v. Sarmuehon, 12 Q. B. D. 8tljCiypps v. Judge, 13 
Q. B. D. 583 ; Yarmouth v. France/19 Q. B. D. 647 ; 
Paley v. Garnett, 16 Q. B. D. 52. It is said he was guilty 
of contributory negligence in not using tongs, and that he 
could have got them from the blacksmith’s shop ; but the
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themfr Say they were not necessary, and Argument.

DlaTntM rtd/'t0 th? they WOuld have fo“nd for the 
p inttf Wakehn v. London and South Western R. W
Go' It pPPpC?9i ; McLaren v- Canada Central R. W.

; 32 C. p. 321, 313; Grizzle v. Frost, 3 F. & F. 622 • 
orcomn v. Lust Surrey Iron Works Go., 5 Times L r’

103.
Wallace Nesbitt, contra. This

attempt can be made to push the Act, and to hold employ
ers liable. To render the defendants liable here, it would
aaZtTy t0 7d the A0t M '”aki"«employers insurers 
against the carelessness of their workmen. The evidence 
shews that so long as the slightest attention is 
feeding the machine, there is no danger. Danger 
arise through a want of care.

paid in
can only

the plaintiff were to be careful iJfeeZgZZclduTand 

to see that the fingers did not get jammed- 
difficult to ; , - , and it is

see what other instructions could be given.
T , , ,, n°„,defect m the machine, and so the learned
Judge held. The plaintiff was clearly guilty of contribu
tory negligence. His own witnesses stated that 
man of ordinary common sense could

There was

any
, . - use the machine

without danger. The learned Judge properly withdrew 
the case from the jury on this ground: Pearson v. 
„ ’ 2 9/ P' D- 369 i Sayer v. Hatton, 1 Cab. & E. *92 ; 
Stattery' v. Dublin, Wicklow, Ac. R. W. Go., 3 App. Cas. 
lino ; Coyle v. Great Northern R. W. Go., 20 Ir. C. L. R 
(1887), *09, -<17 : Walsh v. Whiteley, 21 Q. B. 1). 371, 378 • 
Hamilton v. Groesbeck, 19 O. R. 76, 82 ; Moryun v. Hutch- 
ins, 6 Times L. R. 21* ; Davey v. London and North 
Western R. W. Got, 12 Q. B. U. 70; McEvoy v. Waterford 
steamship Co., 18 Ir. C. L. R. (1886), 159; Cohen 
politan R. W. Co., 6 Times L. R. 1*6.
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Judgment. Jun0 27, 1890. MaC'MaHON, J. 

MacMalion, •
b

( t<
The lower part ofHhe shears was attached, by bolts to an 

called the ]bed-plate of tha sïiearsî some eight 
inches th^ck, upon ^(vhich the iron or steel to be cut 

the face of this block next to which

P
iron blo< w

w
and aloi

the workman upstanding there is a guard about three 
inches high, turn under this the iron orvsteel is put when 

# being fed, and as it is pushed forward over the bed-plate
the upper half of the shears worked \>y a lever comes 
down and cuts the iron &c., into scraps. So long, as the 
piece of 'metal to be cut is covered by the guard, i.e., eight 
inchèstlong,—it is not claimed there is any danger in using 
the machine ; but the ground of action here is that it 
dangewms when the metal to be fed to the 
so short that the guard offered no protection, and that it 

while cutting steel into pieces of three inches in

ai
* m

b;
tl
tl
a

sh

shears became
P‘
si
ef
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length, and the metal was shorter than thq space between 
^ the guard and the shears that the accident happened.

The plaintiff states that in order to cut 'the steel into 
such short pieces he -did not use his hand to hold the metal 
while it was being fed to the shears, but used a longer 
nietie of metal to keep the piece being fed to the shea» on 
/the bed-plate, and at the same time push it to the shears, 
land that the piece he intended to cut when the upper part 
of the shears came down upon it was thrown up, and the 
piece of metal in his hand being pressed down, his finger 

caught between it and the bolt, and so injured.
Where there is any dispute as to the facts, or the infer- 

to be drawn from the facts, where the point to be
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decided is whether the plaintiff has been guilty of con
tributory negligence conducing to the accident, is a question 
for the jury,

There is no dispute as to the material facts in this case.

ev:
of 1
fat
so

The work of cutting the metal by means of the shearsywas 
a very simple process, and the plaintiff had, prior to being

anc
S

others do the work, and whenput to work thereon, seen 
he was told to go to work at cutting scrap he was warned

wh
the
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too near th ™7 Careful and not Put his fingers Judgmenttoo near the shears or he might be injured. And the ^ A
on several occasions prior to'the accident, ' ’

There appears to have been

o an 
sight

plaintiff" had, 
worked on

J.

cut
hich 
hree 
rhen 
plate 
Dines 
3 the 
sight

i was 
came 
at it 
is in 
ween

bvtiL hmî H atel'be=”mmg "short for holding 
bj the hand outs.de the guard ; but 4m the evidence of
the witnesses called for the plaintiff instead of adopting 
the method of holding down the piece being fed with 
another piece, and pushing it forward in thft way he 

should have gone to the blacksmith's shop and procured 
pair of tongs and so fed the short pieces of metal to 
shears. The evidence of these 
effect

no
•3- AV

■p-

the /
„ witnesses is also to the

that most of the shears in Canada have 
attached to the bed-plate.

It is difficult to conceive how the accident could have 
happened to the plaintiff by the bolt being there as he 
states. It is conceivable that his fingers should be crushed 
between the bar he was holding in his hand aud the guard. 
But I propose to rest my judgment upon the ground that 
there was no defect in the machinery by reason of the 
bolt projecting through the bed plate as stated.,

As stated in Meske v. Samuehon, 12 Q: B. D. 30, the 
Act applies to a case where the machine though not 
defective in its construction is under the circumstances for 
which it is used calculated to cause injuiy to those using 
it. In that case the injury was caused by the falliuo-. of a 
piece of coke from a lift used in a blast furnace, and the 
evidence was that the accident arose either from the sides 
of the lift not being fenced so as to prevent coke from 
tailing over, or from the lower platform not being roofed 
so as to protect those working on it from falling coke • 
and the Court held the defendants liable for such defect. ’

So also in the case of Cripps v. Judge, 13 Q. B. D. 583, 
where the plaintiff, a workman, 
the breaking of a ladder which 
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Judgment. a scaffold. The ladder was insufficient for the purpose for 
which it was being used and the scaffold and ladder had 
been placed and were being used under the directions of 
the defendants, and it was held that under the circum
stances there was evidence that the plaintiff had been 
irijui;ed by reason of a defect in the condition of the plant.

In both the above cases relied upon by plaintiff s counsel 
there was a defect in the plant or machinery for the pur
pose tor^nhich it was being used, and so likely to result 
in injury toXtosawrorking about it. In the present case 
there is no defect in-the bolt for the purpose for whijjh it 
was being used, the orllyevidence as to its being a defect 
was that it was too loS^Mt there was no evidence 
shewing that it was insufficient'*» the purpose*» which 
it was being used to bolt the under., side of the shears to

likely to
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it wthe bed-plate ; or that from its len 
injure a person working at the machine, or thht it had 

ed injury to anyone until the alleged injyy thereby 

to the plaintiff.
As said in Hamilton v. Groesbeek,, 19 0. R. 76, 82, the 

defect must be an inherent defect, a deficiency in something 
essential to the proper user of the machine.

As shewing what is a defect within the meaning of the 
Act the Court of Appeal in Walsh v. WliiteUy, 21 Q. B. 
D. 371, at p. 379, after referring to the cases up tothat date 
(1888), summarizes them as follows: “They are all coses 
where there was evidence of a defect shewing negligence 
of the employer. In Heske v. Samuelson, the lift was 
o-ood, but there was negligence in not providing what 
necessary to prevent the coke falling off; the machine 
defective as used for coke. In Gripps v. Judge, the ladder 
was used for a purpose for which it was unfit, and was 
so used under the personal superintendence of one of the 

In Weblin v. Ballard, 17 Q. B. D. 122, there 
evidence that the ladder was not in a proper condition 

for which it was being used, and the 
In Thomas v. Qmrtermnine, 17 Q.

defect, and ifc^

!
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tThia was an 
^ The action was 

plaintiff who

appeal from the Lambeth County Court.
brought under the (Employers’ Liability Act by the 

‘ «WS* i" l|ie workshops of the defendants.
While working with a steam planing machine under the orders of the 

defendant, foreman, the piece of wood which he was planing flew ont of 
his hand, and his hand was brought into “contact with the machine, and 

. 8ome of his fingers had to be amputated.
Ihe jury found that the planing machine could, by the 

guards be used so as to protect the hahds of the workmen using it, and 
that this company were negligent in not providing such bjocks or guards. 
They further found that the plaintiff did know of the danger of using the 
machine, and had spoken to the foreman about it, and that he voluntarily 
undertook the work at the foreman's request. They were also of the 
opinion that the accident did not happen either .in consequence of any 
defect in the machinery, or from any careless user of it by the plaintiff, 
but they thought it might have been prevented by the use of blocks or 
guards. They assessed the damages at .£100.

The Judge held on these findings that judgment must be entered for 
the defendants, on the ground that the plaintiff knew of the danger and

so much lacerated that

use of blocks or
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1 y :htZ l hel’e WaS any defect in ‘he shears by J- ' 
of no V 6 b0 ,t,belng to° lonS.nor 'S there any evidence 
of neghgence on the part of the defendants. See Cohen v. 
Metropolitan R. IF. Co., C Times L. R. 146

T:amWy C°- (aS reP°rted in the London
Times)* was referred to on the argument, and report handed 
in to us by counsel, ,s very much in point, and I therefore
e-Ïl%rntinfaU: ^le.r-edJ„dgeMt„„tthe

case of Morgan v. Hutchins, 6 Times 
was held that the absence of fencing around 

dangerous machinery used by children or youn-r persons 
constitutes a." defect "in the condition of the machinery 
wdhm the meaning of the section of the Employers 
Liab'hty Act of 1880. But it appeared that the Inspector 
ofFactor.es had in 1885 warned the defendants against 
employing young persons at the machine, as if the cows 
were not covered it was dangerous to adults and far too

•Reported in the “ Time,,” 30th Janua'ry, 1800, but 
Times Law Reports.

LOLLING MILLS CO. 737

reason

In the more recent 
L. R. 219, it

not published in the

7
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Judgment. ^iuch so for youths under sixteen to be employed at. The 

person injured in it was a boy thirteen years old.
This is not a case in which if it had gone^to the jury on 

the evidence adduced on behalf of the pliyi 
jury had found in his favour that it could be permitted to 
stand. See Pritchard v. Lang, 5 Times L. R. 639.

The motion must be dismissed with cost j|

THE ONTARIO REPORTS.738 xi:

MacMahon,
J.
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voluntarily incurred it ; and he was further of opinion that there waa no 
evidence on which the jury could find that the defendants were negligent 
in not providing blocks or guards, or that it was customary to do so.

The plaintiff appealed.
Mr. Kasxett Hopkin*, appeared for the plaintiff.
Mr. O. E. Lyon, for the defendants.
The Court dismissed the appeal.
Lord Jttstiob Fry said that the Judge was quite right. There was no 

evidence of negligence on the part of the defendants. The neglige 
relied upon by the plaintiff was that the defendants did not provide him 
with a guard to protect his hand when using the machine. There 
evidence whatever that the guard could be used when this particular work 
was being done, and the defendants adduced evidence to shew that it was 
impossible to use it then. There was, therefore, an entire deficiency of 
evidence to support the finding of the jury. Then it was said that the 
defendants .were guilty of negligence in taking a working sawyer and 
putting him to work this dangerous machine, but the evidence shewed 
that he had been taught by the foreman how to use it, and that he had 
used it several times before without any accident

Mr. Justice Mathew concurred.
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The

[COMMON PLEAS DIVISION.]

McMichael v. Wilkie

f on
the ET AL.

d to

oonveye 
arises.

Decision of MacMahon, J., reversed.

This was an action tried before MacMahon, J., with-Statement, 
out a jury, at Toronto, at the Winter Assizes of 1889.

The learned Judge reserved his decision, and subse- 
. quently delivered the following judgment in which the 

facts are fully stated :

\
August 1,1889. MacMahon, J.:—

In August, 1884, the defendant Wilkie mortgaged to 
the plaintiff certain real estate in Manitoba to secure the 
payment of $50(yin three years, and interest at eight per 
cent., which had/not been paid.

In March, 1885, the defendant Wilkie exchanged the 
lands mortgagee! to the plaintiff, and other lands in Mani
toba subject to th^_ mortgages existing therebn, with the 
defendant Morton, for lands on Gerrard street, in Toronto, 
subject to the mortgages thereon existing, and there was

gligent

was no 
;ligencc 
ide him

ar work

iency of 
hat the 
rer and 
shewed 
he had

imuch more due on the mortgages on the Morton property 
than on the property mortgaged by Wilkie.

It is alleged in the statement of claim that it was agreed 
between the defendants Wilkie and Morton that each 
should pay the mortgages on the properties which each 
took in exchange for the other, and save and indemnify 
each other in respect of and from the payments thereof; and 
that Wilkie had paid off the encumbrances on the property 
conveyed by the defendant Morton; and Wilkie claims

it
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Judgment, that the defendant Morton should pay the encumbranc 
MacMahon, on the land which he had mortgaged to the plaintiff.

The plaintiff also sets up in his statement of claim that 
at the time he took the said mortgage,^ was to have been 
made by the defendant McCord ; and, upon his agreeing to 
become liable for the amount secured, the plaintiff acdfepted

a

S

P

t:

the mortgage from Wilkie, and by an agreement, dated the 
7th of Aprfl'^1885, McCord covenanted to pay to the 

■n plaintiff tfi
cent., at the times agreed upon by the mortgage.

The plaintiff claims that all the defendants are liable to 
him for The payment of the $500 and interest as stated. 
t> The defendant Wilkie in his statement of defence sets up 
that in pursuance of the agreement for exchange between 
himself tind'the defendant Morton the latter conveyed to 
him her (dpperty agreed to be exchanged far the expressed 
consider/tionpf $9,000, subject to three mortgages thereon, 

which lie a 

tained that
purpose of<ptjying off said mortgages, which he did pay 
and satisfy : that, in consideration of $4,500, he (Wilkie) in 
April, 1885, conveyed to the defendant Mary S. Morton,the 
two properties in Manitoba agreed to be exchanged, (one of 
which tis the property mentioned in the plaintiff’s state
ment of claim) the said mortgages on which the defendant 
Morton agreed to assume, ^nd out of the said purchase 
money she retained the amount necessary to pay-off said' 
mortgages ; and that, in pursuance of such agreement, the 
defendant Morton paid to the plaintiff the interest on the 
mortgage sued on up to the time Of the maturity thereof, 
but has since refused to pay either principal or interest on

he said sum of $500, and interest at eight per
d

tl

1 F

■M tl
bi

! f raeed to assume and pay off ; and he re
nin out of the purchase money for the

to
Tl
ini

wl
m

te

m

tin
of

said mortgage.
The defendant Wijkie claims that an order should be 

first made against tfie defendant Morton for the payment 
of the mortgage debt and interest herein ; or, if he should 
be ordered to pay the same, that the defendant Morton 
should be decreed to repay the same to him.

The defendant Morton says she is a married woman ;

&c
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and that if she agreed to indemnify the defendant Wilkie, Judgment, 
she did not thereby^jecome liable to the plaintiff as'claimed. MacMahon, 
She also alleges that notice of intention to exercise the 
power of sale under the mortgage was served upon her, 
and that this action was brought without first obtaining 
the order required by R. S. 0. ch. 102, sec. 30.

The consent pf the defendant McCord was filed, ad
mitting that the' plaintiff was entitled to judgment against 
him. The plaintiff is entitled to judgment against the 
defendant Wilkie on his covenant.

There will therefore be judgment for the plaintiff against 
the defendants Wilkie and McCord for the- sum of 8500, 
with interest thereon at eight per cent., from the 11th 
February, 1887, together with the full costs of suit.

The offer of the defendant Morton, after describing 
the Gerrard street property and enumerating the 
brances thereon, when the same were payable, and the 
rates of interest on the different mortgages, stated :

M'MICHAEL V. WILKIE. 7-volri it
rJk
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encu ra

the ‘ ‘ I agree to give, and the above properties to be taken subject as above 
to $5,400, in even exchange for the lands in Manitoba (describing them). 
The first parcel 260 acres being subject to a mortgage for $500, bearing 
interest at eight per cent. * * and the second parcel, 320 acres, being 
subject to a mortgage for $800, bearing interest at seven per cent. * * ”

which was signed B. Morton, attorney for M. S. Morton.
The offer of the defendant Wilkie, was in these 

terms :

pay
e) in 
i, the 
ne of 
tate- 
dant 
ihase 
said

“ Toronto, March 11, 1886.
“I hereby accept the attached offer of Mr. B. Morton of his Gerrard 

street property for my Manitoba lands, each property subject to the en
cumbrances thereon named.”

the
i the 
sreof, 
at on

The deed from Wilkie to Morton of the land covered by 
the plaintiff’s mortgage, is expressed to be in consideration 
of $2,000. “ To have and to hold subject to the reservations,” 
&c., <: expressed in the original grant thereof from the 
Crown, and subject also to a certain mortgage on the said 
lands to one Charles McMichael * * of $500, falling 
due in three years from the date thereof, and bearing inter
est at eight $èr cent, per annum.” Quiet possession, free 
from all encumbrances except as above stated.

d be 
ment 
tould 
>rton

man ;
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Judgment.___ The consideration mentioned in the deed of the other
MacMahon, parcels is $2,560, with habendum timin' as in above deed 

J- subject to a mortgage for $800 and interest.

Counsel for Mi's. Morton urged that she by these 
veyances had assigned to her the equity of redemption in 
the lands—in fact that as between Wilkie and Mrs. Morton 
there was merely an exchange of the equities in these 
different properties ; and that as the assignee of such equity 
she could hot be made liable for the payment of the 
encumbrance.

e
con- t

h
tl
tl

From the agreement and the conveyances it must be 
taken that the conveyance from one party to the other 
of their respective lands subject to respective encumbrances 
then existing thereon, was considered and accepted by the 
parties as an equal exchange.

As to the effect of an exchange where one of the parties 
thereto covenants to pay off an encumbrance created by 
him on the property which he conveyed, see Seney v. 
Porter, 12 Or. 546. t

The case of Re Crozier—Parker v. Glover, 24 Gr. 537, 
was cited as an authority entitling the plaintiff to judg
ment against the defendant Morton. That case, as pointed 

Mr. Armour, was an administration suit, and I 
would prefer considering the decision in that case as being 
founded upon the ground stated by Proudfoot, V. C., at p. 
545, “ for the whole real and personal estate goes to the 

person, and by his will the testator has charged his 
whole estate with his debts. As it seems this is to be con
sidered a debt, then he has charged it on all his estate, 
and the plaintiffs must take the estate with the charge" 
than upon the other grounds stated in the judgment.

Nichole v. Watson, 23 Gr. 606, and Clarkson v. Scott, 
but for the exceptional circumstances 

hected with Re Crozier, opposed to the latter authority.
It appears to me that Clarlcson v. Scott is thfrauthority 

which should be followed ; and in doing so I must hoM that 
the plaintiff is not entitled to judgment against the defen
dant Morton.
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Where a mortgagor who has. absolutely assigned his Judgment, 
equity of redemption is sued by the mortgagee, he is MacMahon, 
entitled on paying the mortgage money to a reconveyance 
to himself: Kinnaird v. Trollope, 39 Ch. D. 636-6*5.

Were it not for the other grounds, to which I shall pres
ently refer, as relieving the defendant Mrs. Morton from 
all personal liability to discharge the encumbrance on the 
lands conveyed to her by Wilkie, I should have held on 
the authority of Campbell v. Robins/n, 27 Gr. 634, and 
the cases there cited, that Wilkie Was entitled to judg
ment against her, indemnifying l)im against all damages 
by reason of his having to pay the plaintiff the amount or 
the mortgage money and interest as represented by the 
judgment in this action.

The agreement under which the exchange of properties 
between the defendants Wilkie and Morton was effected, 
was executed under a power of attorney from Mrs. Morton 
to her husband Benjamin Morton, under which he is 
powered as her attorney to “ sell and absolutely dispose of 
all or any part or parts of my real estate, lands and here
ditaments by public auction, tender or private contract, 
either together or in parcels, for such price or prices as to 
my attorney may deem expedient ; and for that purpose to 
sign, seal, execute and deliver all agreements, contracts, 
conveyances and other documents necessary, and to receive 
and take the purchase money therefor, or any part thereof, 
and to give good receipts, acquittances and discharges 
therefor ; and generally to act in relation to the said real 
estate, lands and hereditaments as fully and effectually in 
all respects as I could do if personally present, hereby 
ratifying and confirming, and agreeing to ratify and confirm 
whatsoqvpr my said attorney shall do in the premises by 
virtue of these presents.”

The conveyance to the defendant Wilkie of the Gerrard 
street property, was execiMg|l t^y Benjamin M or top as 
attorney for his wife, he joining in the conveyance as a 
party thereto.

There is nothing in the power of attorney authorizing 
94—VOL. xix. o R.
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Judgment, the attorney to bind Mrs. Mortoh in any way so that she 
could be called upon to indemnify W ilkie against the pay
ment of the encumbrance created by him on this property.

Wilkie must be taken to have notice of the limited 
authority of the agent, as the agreement and deed were 
executed by Morton in that capacity.

The defendant Morton pleaded she was a married woman 
at the time the contract was entered into.

The plaintiffs have not replied that she hqs separate 
estate, nor was there any evidence that such separate estate 
existed, so that, until that is proved, no judgment could be 
given in favor of the defendant Wilkie over against the 
defendant Morton indemnifying him (Wilkie) against the 
payment of the mortgage money and interest.

The last case under the Married Woman’s Property Act 
is Moore v. Jackson, in the Court cf Appeal (not ybt

MacMahon,
J.

\I

«i§
* ' reported*}* where Burton, J.A^says: “ To enable the plain

tiff, therefore, to recover htfwas bound to allege and prove; \ the existence of some separate property at the time, of 
entering into the alleged contract; and having failed to do 
so, has not made out a case for recovery.”

As to the notice of sale. I do not think the plaintiff 
too late in answering the letter of the solicitor of Mrs. 
Morton, and is bound by the offer made and accepted.

There will be judgment for the plaintiff against tlie de
fendants Wilkie and McCord, as stated ; and there will 
be judgment for the defendant Morton dismissing the action 
against her with costs.

The defendant Wilkie moved on notice to set aside the 
judgment dismissing the action as against the defendant 
Morton, and to enter judgment in his favour as against her.

In the Michaelmas Sittings of the Divisional Court, ' 
(composed of Galt, C.J., Rose and MacMahon, J.J.) 1889,
J. B. Clarke, Q. C., supported the motion!

McMichael, Q. C., for the plaintiff, and E. D. Armour,
Q. C., for the defendant Morton, contra.

•Since reported 16 A. R. .431. <
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Juné 27, 1890. Rose, J.

M'MICHAEL V. WILKIE. 745
she Judgment 

Rose, J.
ay-
ty- The facts are fully pet forth in the judgment of my 

learned brother MacMahon.
The pleadings have not been amended according to leave 

granted, nor is there any record of the order directing the 
trial of the issue raised between the defendants Wilkie 
and Morton.

bed

ite Assuming, however, that it has been stated that Mrs. 
Morton had separate estate, and further assuming that the 
trial of the issue between the two said defendants

ite
be was

directed, then the only question for our* consideration is 
whether Mrs. Morton is - liable to pay the plaintiff’s 
mortgage so as to free Wilkie from his liability. The 
plaintiff accepts the judgment dismissing the action against 
Mrs. Morton, and the judgment in the plaintiff's* favour 
against Wilkie and McCord, has not been moved against.

to Wÿkie’s claim against Mrs. Morton, 
the facts may be stated very briefly. In 1885, Mrs. Morton 
purchased from Wilkie land in Manitoba for an expressed ^ 
consideration of $2,000, subject to the plaintiff’s mortgage 

S for $500. If she had th(èn been a feme sole there would 
have arisen immediately ùpon her becoming owner of the 
estate an obligation to indemnify the vendor against the

he
he i
LCt
’èt

ve With reference
of

;jdo

as
rs.

le- personal obligation to pay the money due upon the ven
dor’s transaction of mortgage : Waring v. Ward, 7 Yes. 
337, cited in Campbell v. Robinson, 27 Gr. 634, at p. 635.

The obligation to pay arises upon the creation of the 
ownership as stated in Jones v. Kearney, 1 D. & W. 155, 
also cited in Campbell v. Robinson, at p. 636 : “If I 
create an incumbrance on my estate and sell, and no en
gagement be entered into with respect to that incumbrance, 
but I convey the estate subject to it, the purchaser is bound 
in equity to indemnify me against such incumbrance.”

And in Waring v. Ward, such obligation was said to 
arise upon receipt of possession and profits.

Then here ^tr£ Morton took a conveyance of the land 
subject to the mortgage. The estate vested in her ; the

ill 11|m

he
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9,

r,

XI



746 [vol.THE ONTARIO REPORTS.

Judgment. $2,000 were paid—that it was by exchange of land 
Rose, J. quite immaterial, see

she had separate estate with respect to which she might 
reasonably be deemed to have contracted.

seems
Seney v. Porter, 12 Gr. 546—surely

Of course if Wilkie against whom judgment has gone, 
paid the debt, he would entitled to enforce the security 
against the land, but as pointed out in Campbell v. Robin
son, at p. 636, he had also the clear right to call upon Mrs. 
Morton to pay the debt.

The following cases may be referred to, for although 
of them decides the point in question the discussion of 
the principles may be interesting in the consideration 
of the point now under investigation : Dobbin v. Dobbin, 
11 O. R. 534 ; Corby v. Gray, 15 O. R. 1 ; Dominion Loan 
a nd Investment Co. v. Kilroy, 14 A. R. 468; Leak v. 
Driffield, 24 Q. B( D. 98, and cases there cited.

See also Ambrose v. Fraser14 0. R. 551, at pp. 554-5, 
as to liability of a married vàn 
of law. in the absence of contract.

aÜ \ j
man arising by implication

In my opinion there must be judgment in favour of 
Wilkie against Mrs. Morton for the 
and costs of this action which he is called

f the^debt
4amoun

on to pay,
except in so far as they have been increased by his de
fending the plaintiff’s claim.

In the view I have taken of the matter I have not found 
it necessary to consider the question raised as to the power 
of attorney, because it seems to me clear Mrs. Morton must 
be held on the evidence to have accepted the deed in its 
terms. /

I quite agree with my learned brother that the defence 
of notice of sale given previous to the action, failed.

■

Galt, C. J., concurred with Rose, J.

Mac Mahon, J., dissented, adhering 
delivered by him at the trial.

the judgment
%

■ /

/
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is

y [COMMUN PLEAS DIVISipN.]

, Beland V. L'Union St. Thomas.

Btnevohm eociety—Expulsion of member without 'notice—Natural juetice.

lt

e,
y

that the expulsion was illegal as being contrary to natural insti™

l-

'S.

ie
of
>n

Held, that tne expulsion was 
and the resolution therefor

This was an

dvo'd'ng COntrary to uatural justice,

action brought by the plaintiff claiming an statement 
order for the rescission of a resolution expelling the plain
tiff from the society, and to restrain the defendants from 

• so-doing, and for damages.
The action was tried before Rose, J., and a jury 

Ottawa, at the Spring Assizes of 1890.

Jf McVeity, for the plaintiff.
N. F. Belcourt, for the defendant.

null an
n
v.
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m

at
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Z,
e-

The defendant society was incorporated umÿer R. S. 0. 
ch. 172, the “ Act respecting Benevolent, Provident and 
other Societies,” with the object of providing relief for 
member in case of sickness, and assistance to his widow or 
orphans, in case of death.

According to the rules of the society a person on becom
ing a member was bound, to pay an initiation fee, and 
thereafter a certain weekly sum, and a further sum upon 
the death of any member, and thereby became entitled in 
case of sickness or death, to the benefits and ^advantages 
provided for by the rules.

By-law 79 provided for the expulsion of any member

con-

id
?r
3t
bs

;e

it
%

who “ kept irregular and intemperate conduct,” and 
tinued therein after notice to amend.

'
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in the year 1877, the plaintiff became a member of the 
society, and continued as such, paying all fees and dues 
required of him up to the time of his expulsion.

On the 3rd December, 1888, the plaintiff was named by 
another member, to the president as infringing the rules 
by “ keeping irregular and intemperate conduct,” where
upon the president brought the matter before the execu
tive committee which met on that day. At a meeting of 
the executive committee, held on the 10th December, the 
plaintiffs case was taken up, and it was decided to notify 
him to amend his conduct or b4 subject to expulsion ; and 
at a meeting of the society held on the same day, the sec
retary was directed to so notify the plaintiff, which he 
did. The matter was then handed over to a committee of 
enquiry.

No further action was taken in the matter until the 16th 
September, 1889, when at a meeting of the society held on 
that day, the committee of enquiry reported that the 
plaintiff had not amended his conduct, and recommended 
his expulsimi. This was voted on and carried on a divi
sion, and t\ plaintiff was accordingly expelled, and his 

name erased from the books of the society.
The notice above mentioned was the only one sent to 

the plaintiff, and he was not present or called upon to 
attend any of the meetings when his case was under con
sideration, the resolution expelling him being passed in 
his absence without any knowledge of the proceedings 
about to be taken in the matter, and without an oppor
tunity of answering the charge.

After the 3rd December, 1888, the plaintiff had attended 
three or four of the meetings of the society, but no refer
ence was then made to his case, either by himself or any 
of the members then present.

On the 7th October, 1889, the plaintiff’s solicitor wrote 
to the society demanding the plaintiff’s reinstatement, and 
on the refusal of the society to cpmply therewith, this 
action was brought.

The plaintiff in his evidence expressly denied the charge.

THE ONTARIO REPORTS. X
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The defendant set up that the plaintiff wits expelled Statement, 
under the rules ; and that the society had sole jurisdiction 
in the matter, and that this Court had no power to inter-

s </'

7 ■
s At the close of the case, the learned Judge reserved his 

decision, and subsequently delivered the following judg
ment.

-f
e

May 2,1890. Rose, J. : ' - \ x.

It is clear that the plaintiff has an interest in the pro
perty of the club, i.e., the moneys contributed, collected and 
deposited or invested for the beneht of the members. See 
Paird v. Well», W. N. March, 1890, p. 65, and cases there 
cited of Forbes v. Eden, L. R. 1 H. L. Sc. 569, at p. 581, 
and Rigby v. Connol, 14 Ch. D. 482, at p. 487. ’

So the Court has jurisdiction to enquire into the pro
priety of the plaintiff's expulsion.

The sole question is whether the plaintiff was entitled 
to notice of the intention to move for his expulsion.

The rule of the Society, 79, does not in terms provide 
that notice shall be given ; but, as stated in Kerr on Inj 
tions, Black, ed., sec. 563, “It would be a denial of natural 
justice if a decision was come to expelling a man without 
giving him an opportunity of stating his case and defend
ing his conduct. Where the conduct of one of its members 
is impugned, notice ought to be given to that member that 
his conduct is about to be inquired into, in order that he 
may have an opportunity of stating his case and defend
ing his conduct."

This language is well warranted by the cases cited. I 
refer especially to the case of Fisher v. Keane, 11 Çh. D. 
353, which I am unable to distinguish in principle from 
the present case.

Here the plaintiff denies the truth of the charge. I have 
not to enquire into that ; but it shews that lie ought not to 
have been convicted without an 
defence.
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Although no rule ntay have been violated by not giving 

him notice of the intention to move for his expulsion, and 
although the action of the society may have been bond 
fide and nothing appears to justify any question as to bona 
Jides, yet, in my opinion, the expulsion without notice 
contrary to natural justice, and the resolution declaring it 
null and void.

Mr. Belcourt urged that the concluding paragraph of 
rule 79 gave the power to expel without notice. I think 
it refers to a case of relapse after the charge of misconduct 
referred to in the preceding portion of the rule.

Even if it did so provide, it would not make the action 
any more consistent with natural justice.

There must be a declaration that the expulsion was 
illegal, and the resolution null and void. The plaintif! 
remains, therefore, as he has always been, notwithstand
ing such action, a mdmber of the society, and entitled to 
all the rights and privileges of membership.

The order for an injunction will go restraining the 
society from interfering with his right of membership.

The plaintiff must have his costs, but I do not think it 
a case for damages.

Judgment 

Rose, J.
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QUEEN’S BENCH, COMMON PLEAS, AND 
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let
CHANCERY
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id-
to

ACQUIESCENCE.
See Company, 1.

AGREEMENT.he 3 lor participation in profits. 1— 
oee Partnership, 1.it

ACTION.
By wife against husband’s relations 

for false representations and 
spiracy to bring about the marriage.1 
- Bee Husband and Wife, 3.

alienation

Restraint on.]—See "Will, 2.

ALIMONY.
Registration of judgment for— 

Assignment by defendant for general 
benefit of creditors—Priorities—R. 
S. O. ch M, sec. 80—R. S. 0. eh. 
l'~j. sec. ,9.]—The precedence given 
to an assignment for the general 
benefit of creditors by It. S. 0. ch. 
124, sec. 9, over “all jsdgmente and 
all executions not completely exe
cuted by payment ” does not extend 
to ft judgment for alimony registered 

AGENT. under It. S. 0. ch. 44, sec. 30, against
„ tl,e l»ntls of a defendant prior to the 

iJn Z/r, »™«mce.]-S«e registration of an assignment by 
NSUBANCE, 6. him ; and the plaintiff in such a

ADMINISTRATORS.
See Executors and Administra

tors.

ADVANCES
Security for present and future. I 

—See Mortgage, 2.
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1premiums received year by year at 

K. were not assessable there.
The ultimate profit represents the 

under the

to rankiudgment is not obliged 
with the other creditors of the 
defendant. Abraham v. Abraham
et al., 256.

1year’s taxable 
statute, but this could only be ascer
tained by placing the 
gains and losses against each other, 
together with the result of the 
volume of business done at the head 

distinct integral part 
was referable to-the

income
b
cltotal of

ANIMALS FERÆ NATÜRÆ-
'Sf

in by owner of laud t<Property 
where found.]—See (*ame. I office, and 

I of,this income 
K. agency^

Semble, also, that notwithstand
ing sub-sec. 10 of sec. 2, ‘•personal 
property ” in sections 35 and 36 of 
the above Act is intended to cover 
only something readily and specific
ally ascertainable, and “ income an 
intangible and invisible entity is not 
to be read into these provisions of

k
8:and Wipe, 1.See, also, Husrand
ir

ASSESSMENT AND TAXES.

Life Insurance Company—Haul 
office and branch rffice-Meanm# of 
"branch ” or “place of business in 
Assessment Act-Assessment of in
comeat branch office--"Personal
nromrty"—if- & 0. 1887, ch 103,
sec. 2, sub-sec. 10, sec». 34-So.]—The 
defendants were n life insurance 
company with their head office a 
H., in tliia Province, and transacted 
business by ngen s in K., who re
ceived applications for insurances 
which they forwarded to the head 
office from which, all policies issued 
lrady for delivery, the premiums on 
tlie same also being collected by the 
agents in K. Ill an action by the 
corporation of the city of K., o re 
cover taxes, assessed against the 
defendants on M* ™ con-

in H. and 
of such a

to

0)
tl
d<

the Act.
Lawless v. Sullivan, 6 App. f as. 

373, specially referred to. The Cor
poration of the City of Kingston v. 
The Canada Life Assurance Com- 

453.

al

pany,

ASSIGNEE.

Action by to set aside a mortgage, 
to a creditor.] -See Bankruptcy and 
Insolvency, 1.

Power of assignee for creditors to 
compromise claims.] — See Bank- 

aNd Insolvency, 4.

de

ch
ch
in

ruptcy pa
til.tended that the 

place of business was 
that their business was 
nature that they could not he 
assessed at K., and that they had 

under It. S. O. 1887, cli. 
193, sec. 85, sub-sec. 2 to be assessed 
at H. on their whole income.

Held, reversing the decision ot
Ferguson, J, 18 O. R. 18, that the 
agency at K. was not a branch 
business within the meaning, ot 
35 above referred to, and that the

di-
ASSIGNMENT.

For the benefit of creditors.]—See 
Insolvency, 2.

de

Bankruptcy and
elected

BANKRUPTCY AND INSOL- 
4 VENOY.

in\to1. Insolvent debtor—Mortgage 
creditor—Action by assignee under

>
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R. S. 0. ch. 124, to set aside—Notice 
or knowledge of insolvency.]

Held, following Johnson v. Hope,
17 A. R. 10, that an assignee for the 
benefit of creditors under R. g. 0. 
ch. 124, suing to set aside as void a 
mortgage of real estate made by his 
assignor when in insolvent * 
stances, to a creditor, must, in order 
to succeed, establish that the creditor 
knew at the time he took the mort
gage that the mortgagor was insol
vent and unable to pay his debts 
in full. Lamb v. Young, 104.

2. Assignment for benefit ofcredi-
tors—R. S. 0. ch. 124 —Valuing 3. Insolvent debtor—Mortgage to 
secunty - Guaranty, construction creditor - Preference - Notice or 

‘!lce,lsed I>™, of whom knowledge of insolvency—R. S. 0. ch 
the plaintiff was execute, gave the l&f, sec. *.]_A farmer mortgaged 
defendant a guaranty in respect ot -his farm to secure a debt due by him 
goods sold and to be sold to another, to the mortgagee and a small sum ad- 
in the following terms hereby vanned at the time the mortgage 
undertake to guarantee you against was made. He knew at the time he 
all loss in respect of such goods so made the mortgage that he was 
sold or to be sold, provided I shall unable to pay his debts in full, and 
not be called on in any event to pay that he 
a greater sum than $2,500.”

The principal debtor, being in
debted to the defendants in $5,500, 
made an assignment under R. S. O. 
ch. 124, and the defendants filed a 
claim with the assignee but did not 
in the affidavit proving the claim 
state whether they held any security 
or not. At a later date the plaintiff 
paid the defendants the $2,500 and 
filed a claim with the assignee. The 
dividends from the estate were in
sufficient to pay the balance of the 
defendants’ claim

Held, that the guaranty was not 
a security which the defendants were 
required to value under the Act, 
and that the omission from their 
claim of a piece of information which 
could not affect it did not render it 
invalid :—

DIGEST OF CASES.L. 753

at anty, not of part, but of the whole 
of the debt, limited in amount to 
$2,500, that is, a guaranty of the 
ultimate balance after all other 

were exhausted ; and the 
plaintiff was not entitled to rank 
upon the estate in respect of the 
$2,500, nor to recover any part of 
any dividend which the defendants 
had received,

Hobson v. Pass, L. R. 6 Oh. 792, 
distinguished ; and Ellis v. Emman
uel, 1 Ex. D. 157, followed. Martin 
v. McMullen et al.,

[Reversed by the Divisional Court.]

he
he

sources
of

ev,
lie circu Ba
nd

6he

230.
of

tic-

of

'as.

giving the mortgagee a 
preference over his jpther creditors. 
The practical effect. was that the 
mortgagee was paid irfc full, and that 
the rest of the créditas received 
nothing. The

gaije

tgagee, however, 
was not aware at the time he took 
the mortgage that the mortgagor 
was in insolvent circumstances.

Held, following Johnson v. Hope, 
17 A. R. 10, that the mortgage 
not void against creditors, under 
2 of R. S. O. ch. 124. Gibbons v. 
McDonald et al.. 290.

rs to 
ANK-

—See
2. 4. Assignee far creditors—Power 

of assignee to compromise claims— 
Leave to creditor to bring action— 
R. S. O. (1887) ch. 121f.\—A plain
tiff, a creditor, served a notice on an 
assignee for creditors, pursuant to 
R. S. O. (1887), ch. 124, sec. 7, sub
sec. 2, requiring him to take pro-

>L-

Ileld, also, that this was a guar-

(
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had'been converted into flour which 
had been sold and the proceeds, 

value of

ceedings to set aside a certain bill of 
sale made by the insolvent and after
wards served on him a notice of 
motion for an order giving him, the 
creditor, permission to bring the 
action. ■ After being served with 

. this notice, however, the assignee, 
believing that he had authority to 
do so, with the approval of a major
ity of the inspectors and creditors 
.present at a meeting called for the
purpose, made a settlement, with the BENEVOLENT SOCIETY- 
grantee of the bill of sale, which . .
Settlement, it also appeared, was ad- Expulsion of member mthmt 
vantages to the estate. Theplam- notice Natural justice.]--A Society 
tifl then, pursuant to his notice of incorporated under the Benevolent 
motion, obtained an order from a Societies Act, for affording assist- 
Judge giving him leave to bring this mice to members in case of illness or 
actionimpeaching the bill of sale, death, by one of its rules provided 
without however, the settlement for the expulsion of any member 
being brought to the notice of the who “kept irregular and mtemper- 
y , ^ ® ate conduct alter notice to amend.

Held that the settlement was valid On complaint made to the society 
and binding. Keyes v. Kirkpatrick, that the -plaintiff a proprietary 

member, was guiltyW such conduct, 
notice was sent hinixHrecting him 
to amend or be subject W) expulsion, 
and a resolution was subsequently 
passed expelling him, and his^nanro 

erased from the society’s books.
No notice of the intention to move 
for his expulsion was given, or any 
opportunity afforded, him otjJjeing 
present and explaining hnr V>n- ■ 
duct :—

which were less than the 
the shortage paid to the administra-

Held, that the bank was entitled 
to the purchase money of the flour.

Traders' Bank v.Re Goodjelloic, 
Good fellow, 299.

/
572.

BANKS AND BANKING-

Warehouse receipt — If heat con
verted into Jlour— Following moneys 
representing such Jlour—R. -S. C ch. 
120, sec. 50.]--A miller gave a 
warehouse receipt to a bank oii some 
wheat “and its product” stored in 
his mill for advances made to him 
and died insolvent about two months 
after.
was constantly going 
fresh wheat coming into the mill. 
Just before his death the bank took 
possession and found a large short
age in the wheat which had com
menced shortly after the receipt had 
been given and had continued to a 
greater or less degree all the finie.

In the administration of his estate 
it appeared that during the period 
of the shortage some of the wheat

Held, that the^expulsion was il- 
to naturallegal as being coul rary 

justice, and the resolution therefore 
null and void. Belaud v. L'Union 
St. Thomas, 747.

During this period wheat 
out of and

BILLS OF EXCHANGE AND PRO
MISSORY NOTES.

1. Notes given for purchase of pa
tent—Endorsement of words “ given 
for a patent right"—Necessity for as 
between maker and payee— Waiver—

t
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R S. C. ch. 128, secs, 12-111—The 
statute R. S. C. ch. 123, secs. 12-14, 
whlch requires notes given for the 
purchase of a patent right, before 
being issued, to have the 
“ given for a patent right,” written 
or printed thereon, provides that 
the endorsee or transferee of a note 
with such words thereon shall have 
the same defence as would have ex
isted between the original parties, 
and subjects to indictment, any one 
issuing,,selling or transferring such 
notes without such words written 
thereon.

One of the plaintiffs gave two notes 
to the defendant for the pureha 
money on the assignment of a pa
tent right on which the required 
words were written. These notes 
were subsequently cancelled, and in 
lieu thereof the notes in question 
were given, made by both plaintiffs 
without having the said words there-

Held, that the notes were enforce
able by defendant, these words notr 
being required as between maker 
and payee, and, even if they were, 
the makers had the right to and did 
waive having the same thereon.
Girvin v. Burk, 204.

2. Non-negotiable promissory note 
—Endorsement of — Character in 
whichendorsement is made.]—Where 
a non-negotiable promissory note, 
given for money lent to a firm, is 
made by one member thereof and 
endorsed by the other, the character 
in which the endorsement is made, 
will be implied from the purposes for 
which the note is given, the endorse
ment obtained, and the particular 
circumstances of the case, which 
were here held to make such indor
ser liable as guarantor. McPhee v.
McPhee et al, 603.

755
li

BILLS OF SALE AND CHATTEL 
MORTGAGES.I

Mortgage of goods to secure wife 
barring dower—Payment of vnmey 
into Court—Chattel Mortgage Act— • 
Interpleader—R. S. Q. 1887, ch. 125, 
sec. 6.]—A husband executed to his 
wife a chattel mortgage to secure her 
against loss by reason of her having 
barred her dower in certain mort
gages of land. The goods were seized 
by his execution creditors, claimed 
by her, and sold pending interpleader 
proceedings. The husband was still 
living

Held, that the

d words

•v>
nt
st-

money, the pro
ceeds of the goods, must remain in 
Court to abide further order, so that 
the wife could have the same secur
ity that she had by the mortgage ; 
and if she should not hereafter be- 

entitled to the money, it would 
be available 
creditors :—

ed

id.
>ty

to the husband’s

Held, also, that the chattel mort
gage was valid, notwithstanding any
thing in R. S. 0. 1887, ch. 125, sec. 
6. Morris v. Martin, 564.

tly

BOND.

For performance of duties as Reg
istrar.]—See Registry Laws, 2.

mg

il-

BONDHOLDERS.
,Rights of to property of Railway 

Companies.]—See Railways, 5.

Breach of promise of marriage.]— 
Sèe Husband and Wife, 2.

R0-

BY-LAW.
Authorizing the taking of gravel 

without specifying lands.]—See Muni
cipal Corporations, 2.

\
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Lawless v. Sullivan, 6 App. Cas. 
373, specially referred to.]—«See As
sessment and Taxes.

Moore, In re, Me Alpine v. Moore, 
21 Ch. D. 778, distinguished.]—«See 
Executors and Administrators.

Murphy v. Phillips, 35 L. T. N. S. 
477, distinguished.]—«See Master 
and Servant, 2.

Murray v. Dawson, 17 C. P. 588, 
followed.]—«See Water and Water
courses, 3.

DIGEST OF CASES.

/>roo/ o/!]—-«See Justice op the 
Peace, 1.

«See alsoMUNICIPALCoRPORATIONS, 
3. Taverns and Shops.

CASES.

Brown v. McLean, 18 O. R. 533, 
specially considered.]—«See Registry 
Laws, 3.

Croskery, /tie, 16 O. R. 207, fol
lowed.]—«See Dower.

Corham v. Kingston, 17 O. R. 
i 432, approved and followed.]—«See 

Mortgagor and Mortgagee.

O'Byrne v. Campbell, 15 O. R. 
339, distinguished]—«See Water and 
Watercourses, 3.

Regina v. Wright, 14 O. R. 668, 
followed.]—See Conviction.

Rist v. Faux, 4 B. <fc S. 409, spe
cially referred to.]—See Deduction.

Thompson v. Ross, 5 H. tk N. 16, 
distinguished.]—«See Seduction.

Wells v. Maxwell, 32 Beav. 552, 
followed.]—See Sale of Land, 1.

Dominion Bank v. Oliver, 7 O.R. 
432, followed.]—See Mortgage, 2.

Ellis v. Emmanuel, 1 Ex. D. 157, 
followed.]—See Bankruptcy and 
Insolvency, 2.

Fletcher v. Rylands, L. R. 1 Ex. 
282 ; L R. 3 H. L. 330, applied.] 
—See Husband and Wife, 1.

Furnival v. Brooke, 49 L. T. N. S.
134, followed.]—«See Se CHATTEL MORTGAGES.DUCTION.

See Bills of Sale and Chattel 
Mortgages.

Harper v. Charlesworth, 4 B. <fc Ç. 
574, considered.]—See Landlord 
and Tenant.

Henderson v. Killey, 14 O. R. 149, 
cited and relied on.]—See Partner
ship, 3.

COMPANY.

1. Winding-up proceedings — In
fant stockholder repudiating liability 
as contributory —Lashes— Acquies- 
cence.]—The petitioner’s father signed 
her name to a stock subscription 
book of a bank, paid the calls, and 

Johnson v. Hope, 17 A. R. 10, received the dividend cheques, which 
followed.]— See Bankruptcy and were endorsed by her at her father’s 

| request, the moneys being received

Hobson v. Bass, L. R. 6 Ch. 792,
distinguished,] — See Bankruptcy 
and Insolvency, 2. n

y Insolvency, 1, 3.

II:

i
]
j

il

tl

ti

re

P<

of
ch

52
D<
Oi
18

wfc
on

&
gj

!

-
- -,



XIX.]>L. DIGEST OF CASES. 757

contributories was made thm> fnt>u'' n ,07t Bnck Manu- 
months before she came of age m ™9 CmV™J~Turner\ Cme, 

A year after the liquidation com
menced she took proceedings to have 
her name removed from, the list of 
contributories :—-

Held, that she was hot liable as a 
contributory, and that her name 
must be removed from the list. Re 
Central Bank ami Hogg, 7.

1>S-

I
fiee

S. COMPENSATION.
Default in paying.]—Ste Rail-

11 AYS, 1.
18,
SR-

2. Directin' — Fiduciary capacity 
Purchase by director of property 

of company sold under mortgage— 
Liability to account—Breach of trust 
— Winding-up Act, Dominion and 
Provincial— Constitutional law—R. 
S. C. ch. 129, sec. 83—R. S. 0. 
188/, ch. 183.]—A director of a 
joint stock company, having a judg
ment and execution of his 
against the property of the company 
acting in good faith, purchased the 
same at a sale by mortgagees, under 
a power of sale for $8,400, and sold 
it in the following year for $23,000 :

Held, in winding-up proceedings, 
that he could not purchase for his 
own benefit, but held the laud as 
trustee for the company, and was 
accountable for any profit received 

re-sale, and by reason of his 
refusing to pay over or account for 
such profits, and in fact by his ap
pearing as a bidder at the sale and 
so damping the bidding, was guilty 
of a breach of trust within R. S. C. 
ch. 129, sec. 83.

Sernble, notwithstanding the Act, 
52 Vic. ch. 32 (D.), amending the 
Dominion Winding-up Act, the 
Ontario Winding-up Act, R. 8. O. 
1887, ch. 183, does not apply to a 
company incorporated in Ontario 
where application to wind up is made 
on the ground of insolvency, because

CON. RULES.

218.]—See Courts.

201, 313.]—See Seduction.

:j

R.
ND

58,
CONTRACT.

Statute of Frauds — Extrinsic 
parol evidence as to parties—Specific 
performance.] — Although extrinsic 
parol evidence may be given to 
indentify one of the parties, it can
not be given to supply information 
as to the person to whom an offer in 
a memorandum required to be in 
writing by the Statute of Frauds 
was made or for whom it was in
tended.

And where an offer, signed by the 
defendant, to exchange a stock of 
goods for land did not in any way 
designate the person to whom it was 
supposed to be made or for whom 
it was intended, and such person 
could not be ascertained without 
extrinsic parol evidence adding to 
the memorandum :—

Held, not to be an agreement in 
writing within the statute so as to 
entitle the plaintiff to specific per
formance :—

Held, also, that an acceptance of 
the offer beneath the defendant’s 
signature, signed by the plaintiff’s

pe-

16,
52,

;

rn-
Ity

ed

nd
ch
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See also Liquor License Act 
Negligence—Waters and Wate 
courses, 3.

did not cure the defect.assignor,
White v. Tomalin, 513.

I
1

OOTJNTY COURTSCONTRIBUTORY NEGLIGENCE-

See Municipal Corporations, 4.
1“ All Judges ” of the County 

Court in R. S. C. ch. lJfi, sec. 5, 
includes Juiiior Judge.]—See Ex
tradition, 2.

CONVICTION.

Imposition of costs of commitment 
and conveying to jail — Offence 
against Public Health Act, R. S. 0. 
ch. 205.]—A conviction for carrying 
on a noxious and offensive trade 
contrary to R. S. 0. ch. 205, the 
Public Health Act, imposed in de
fault of sufficient distress to satisfy 
the line and costs imprisonment in 
the common gaol for fourteen days, 
unless the tine and costs, including 
the costs of commitment and con
veying to jail were sooner paid.

Held, following Regina v. Wright, 
14 0. R. 668, that the imposition of 
the costs of commitment and convey
ing to jail was unauthorized, and 
that sec. 1 of R. S. 0. ch. 74, not 
referred to in that case, did not 

question. Regina v.

1
l

COURTS.

Chancery Divisional Court—Jur
isdiction—Criminal matters—R. S. 
0. 1887 ch. sec 62-^Consoli
dated Ride 218— Marginal Rule480. ] 
—On a motion to make absolute a 
rule nisi in a criminal matter before 
the Chancery Divisional Court 

Held, per Boyd, 0., that the Court 
had jurisdiction to entertain the 
matter, for the Divisional Sittings 
of the High Court of Justice are 
now the equivalent for^the former 
sittings in full Court in term at com
mon law, or for the purpose of re
hearing in Chancery, and the crim
inal jurisdiction vested in the High 
Court not exerciseable by a .single 
Judge is by the effect of legislation 
to be administered by Judges com
posing any of these Divisional 
Courts. Each Division is to follow

(

1

affect the 
Rowlin, 199.

See Intoxicating Liquors—Jus
tice of the. Peace, 2, 3—Liquor 
License (c

fo
the same practice, and therefore the 
Chancery Division is empowered to 
W) the criminal practice and pro- 

* jch was formerly peculiar 
ttK.the Common Law

dt
CORPORATIONS.

See Company—Municipal Cor
porations—Prohibition, 1.

in
or limited 
Courts

Held, per Ferguson; __ . . ...
Court had not jurisdiction to entei6- \ 
tain the matter, in^much as it was 
a Divisional Court sitting under the 
provisions of Cons. Rule 218 ; and 
had, therefore, only power to exercise

pc
that i'li

COSTS.
be

Of cbnveying to jail.]—See Con
viction—Justice of the Peace, 3

tic
da
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Z'Stæ&StiX ÿTc*5 w* * ».S. O., 1887, cl,. 44, sec. 02, and not l„rds ,1 ”> 163’ sec- *) °f the

«a r,ri„s~-32 E4ÎF?ctl.e provisions of old marginal»Rule rule •— ‘P °f altennS the
Ite: whK'n’ tlWt ‘hiS ~ » -c in
any criminal Imsiness” ,„nld be rietfÏ ??Ur\sho"ld in e*er- 
transacted and disposed of by this ml„“! d,SOretlon ^»8h the Pl« 
Divisional Court of the High, Court remiivimr “T""7 mot,on' without 
for the purpose of which it wohld be milted by 8ec““« of rT C PT 
necessary to exercise ah y narfcof the 171 fla :,;L , ,, ot K- L. ch.criminal jurisdiction of thJ High I (c\ ’ /»„ • 'P1-6 ^ sec. 2, sub-sec. 
Court. Queen v. Ma^foT ° |( 4 V' 339.

'll
5,

S.
2. Rape—Crown 

Evidence to
li euse reserved— 

go to jury.]—On a 
Clown case reserved it is not proper 
to reserve the question whether 
there is sufficient evidence in sup
port of the criminal charge, that 
being a question for the jury: 
whether there is any evidence is 
a question of law for the Jud,

The evidence against the prisoners 
here was the uncorroborated evidence 
ot the woman charged to have been 
raped which, in view of admissions 
made by her, and the circumstances, 
was unsatisfactory :—

Held, that the evidence was prop
erly submitted to the jury, but the 
Court directed that the attention of 
the executive should be called to the 

Regina v. Herman Lloyd, 
George Lloyd and Albert Lloyd, 352.

?•]
COVERTURE.

Removal of disability of]—See 
Limitation of Actions.irt

igs
CREDITOR.

See Judgment Creditor.
go.

CRIMINAL LAW.8h
L Pleading— Libel—Justification 
^ar^ci^ars—Motion to quash plea 
R'jS. C. ch. 174, sec. 2, sub-sec. 

\C'f.8ec' l-fâ-ï—To an indictment 
t°<4jbel, the language of which

in vague general terms, the 
^ Traded that the words 

and statement^ complained of in the 
indictment

was case.the couchet^.
defendanI to

3. Separate indictments for talcing 
unmarried girl out of control of 
father, and seduction — Separate 
offences.] — The prisoner 
victed under R. S. C. ch. 162,
44, the Act relating to “offences 
against the person,” for unlawfully 
taking an, unmarried girl under the 
age of sixteen years out of the pos
session and against the will of her

liar ere true in substance 
and in s-nd that it was for the 
public ^benefit that the----- matters

géd in the alleged libel should 
ublished by him :—

Held, that the plea was insufficient 
because it did not set out the par-, 
ticular facts upon which the defen
dant intended to rely ; and that the 

96—VOL. XIX. O.K.

was con-
1ber-

the
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father. On the same day the pris
oner was again tried and convicted, 
under R. S. C., ch. 157, sec. 3, the 
Act relating to “offences against 

/ public morals,” for the seduction of 
the said girl being previously of 
chaste character and between the

of them, were recoverable for the 
disturb? nee of the possession ; but 
in a first action only nominal dama
ges for bhe injury to the reversion.

Held, therefore, that the damages 
here we e not properly assessed, and 
a new trial was directed.

aSemble, that the damages for in
jury to the reversion belonged to the 
vendor ; and leave was given to add 
him as i, party plaintiff.

The position of a vendee under a 
contract for sale of land considered. 
Mason v. The South Norfolk R. W. 
Co., 13:.

See New Trial -^-Waters and 
Water? ourses, 2—Mortgagor and 
Mortgagee.

t

f
t
J

ages of twelve and sixteen years of 
age.

Held, that the offences were sev
eral and distinct, and that a convic
tion on the first indictment did not 

1 second

t

it
preclude a conviction on tjnj 
one. Regina v. Smith, 7l4.

PCURTESY,

Tenant hy the.] — See Statute 
of Limitations.

P

tl
P1

DEATH. P1
P’Of co-plaintiff between verdict and 

judgment.]—See New Trial.
DAMAGES.

biAgreement for sale of land—Ob
struction to land by railway company 
—Rights of vendor and purchaser as 
to damages.]—The plaintiff was in 
possession or certain lands under an 
oral agreement of purchase at #450, 
payable in bricks deliverable as de
manded, of winch #100 worth had 
been demanded and delivered. The 
defendants, without making any 
compensation or taking any steps 
under the statute therefor, built 
their railway in front of the land so 
as to interfere with the plaintiff’s 
right of access, whereupon this action 
was brought, and damages recovered 
by the plaintiff, he being treated as 
entitled to the whole estate in the 
land and the injury permanent, re
ducing the value of the land.

Held, that the company were tres
passers, and could not justify the 
acts complained of under the statute : 
that substantial damages, on proof

ti

DÜfjBD.
Registration of subsequent deed, 

priority of.]—See Registry Laws, 1.

to
d<

M

P\
DEFAMATION. M

ha
1. Libel—Article referring to ad

vertisement published contemporane
ously—Fair criticism — Evidence— 
Plaintiff's case—Production of ad
vertisement — New trial.] — The 
plaintiffs brought a written adver
tisement to the defendant for the 
purpose of having it published in his 

but the defendant re-

T1
ap
tir
F.

newspaper, 
fused to insert it, and the plaintiffs 
took it away intimating that it would 
be immediately published in another 
newspaper. It was so published ; 
and on the day of its publication an

for
def
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article, written before its publica
tion, appeared in the defendant’s 
newspaper, referring to it as unfit 
for publication. The plaintiff sued 
the defendant for libel. The trial 
Judge told the jury that if the article 

nothing more than a fair criti
cism of the advertisement, it was 
not libellous. It was objected that 
the. defendant was not entitled to 
criticise the advertisement because 
it had not been published before the 
article criticizing it :— 

field, that this was not a valid 
objection.

The trial Judge ruled that the 
plaintiffs were bound to produce and 
put in as part of their case the 
written advertisement referred to by 
the defendant in the article com
plained of ; and thfe plaintiffs, though 
protesting, accepted the ruling and 
put in the evidence :—

Held, that the ruling was wrong ; 
but that the plaintiffs were not en
titled to a new trial, the only injury 
to the plaintiffs being to let the 
defendant’s counsel have the last 
word with the jury. Graham et al. v.
McKimm, 475

761
the

In an action against the defend
ant for the publication

Held, that the occasion of the pub
lication was privileged, and that the 
privilege attached to the whole letter, 
it having been shewn only to persons 
equally interested with the defend
ant in the matter. Hmvarth v. 
hilgour, 640.

but

in-
the
idd

•ed. DELAY.
W.

Jnjrtoving to quash by-law.]—See 
1AVERN8 AND SHOPS.

DEPOSITIONS.
Taken in the absence of the 

accused.]—See Extradition, 2.

DEVISE.

See Will.

devolution;,OF ESTATES act.

■ft. S O. ch. 108, sec. 4i sub-sec. 2 
—Election by will—Time of will 
taking effect.] — An election by a 
widow to take her distributive share 
in lieu of her dower under sec. 4, 
sub-sec. 2 of “The Devolution of 
Estates Act,” may be made by will, 
which as to such ^election speaks 
from the time of its execution, 
not from the time of her death. Re 
Ingolsby. 283.

See Vendor and Purchaser, 2.

i,\.
2. Libel—Letter partly libellous__

Publication on privileged occasion— 
Malice], The plaintiff and one S. 
had been in partnership, S. having 
retired and left the country. Sub
sequently the plaintiff made 
signment for the benefit of creditors. 
The defendant was a creditor and 
appointed one of the inspectors of 
the estate. S. wrote a letter to 
F. relative to the plaintiff’s business, 
a portion of which the plaintiff 
claimed to be libellous, the remain
der being admittedly privileged. F. 
forwarded the whole letter to the 
defendant who shewed it to his co
inspector, a creditor, and also to 
another creditor.

ad-
fhe

the
his

lifls
uld

DIRECTOR

Purchasing companies property.] 
—See Company, 2.

id ;
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DITCHES AND WATERCOURSES 
ACT, 1883.

See Waters and Watercourses, 3.

EQUITY OF REDEMPTION. cl
See Dower.

EVIDENCE.

Power to remand for further.]— 
See Extradition, 2.

See also Criminal Law, 2. — 
Defamation, 1.—Extradition, 1. 
—Husband and Wife, 4.—Insur
ance, 1, 5.—Justice of tiie Peace. 
—Mortgage, 2.—Railways, 2.

e:
DIVISION COURTS.

See Game—Prohibition, 2.
18

thiDIVISIONAL COURTS.
in*
wiSee Courts.

I a t

DOMICILE.
th<EXCHANGE.

Of lands.]—See Vendor and 
Purchaser.

See Infant.
21
Lu

DONATIO MORTIS CAUSA

Sufficiency of]—See Will.SiiH EXECUTION.»
Free grants and homesteads—Ex- 1

sumption from execution—Interest of 
original locatee as mortgagee after 
alienation.]—The defendant was lo
catee of certain lands under the Free 
Grants and Homesteads Act, R. S. 
O. ch. 25, and duly obtained patents 
therefor. Afterwards he and his 
wife sold and conveyed parts of the 
land, he taking back mortgages to 
secure the purchase money : —

Held, that the mortgages were not 
interests in the land exempt from 
levy under execution within the 
meaning of sec. 20, sub-sec. 2.

The exemption extends to the 
land or any part thereof or interest 
therein so long as it is held by the 
original location title, whether be
fore or after patent ; but where there 
has beeh a valid alienation, a mort
gage taken by the original locatee 

?•'*By will to take under the Dévolu- does not vest in him qnd locatee. 
lion of Estates Act.]—See Dévolu- The word “interest” used in the 
tion of Estates Act.

DOWER.
Equity of redemption.]— There 

can be no dower in land of which 
the husband had merely acquired the 
equity of redemption, and which he 
had parted with.

Re Groskfiry, 16 0. It. 207, fol
lowed. Gardner v. Brown, 202.

Mortgage of goods to secure wife 
barring dower.]—.S’ee Chattel Mort
gages.

I

Bit

I

theEASEMENT.

See Waters and Watercourses, 
2.-Way.

sellii
ELECTION.

for
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sub-sMtion does not extend to the 
chatte] interest of a mortgagee. Cairn 
v. Knott et ux.} 422.

r. of the oats to a railway company 
consigned to the S. Co.’s agents in 
-New York, on whom two drafts were 
drawn by the S. Co., signed by the 
prisoner, which were accepted and 
paid Warehouse receipts transfer- 
able by endorsement, were given to 
tbe b to. for these oats, though after 
the delivery thereof to the railway 
company, Un.d were allowed to re
main with the S. Co., without any 
demand being made for their cancel
lation. Subsequently, the prisoner, 
m the name of the S. Co., discoun
ted two promissory notes at a bank, 
and endorsed the warehouse receipts 
as security for the payment thereof, 
the notes containing a .statement 
that the receipts were pledged as 
such security with authority to sell, 
etc., m default of payment,

in extradition proceedings, 
that the endorsement to the bank of 
the receipts did nbt constitute for
gery. In re Sherman, 313.

EXECUTORS AND ADMINISTRA
TORS.

■1-
Kemoval of executor-TnMee a/ 

1SoO.\—An executor cannot be 're
moved from his position, where any- 
thing remains to be done appertain
ing to his office, even although the 
will provides for his continuance as 
a trustee thereunder after his duties 
as executor have ceased, and he has 
acted as trustee by investing part of 
the trust moneys.
o,1™™£/oore’ McA¥ne v. Moore, 
21 Ch. D. 778, distinguished. Me 
Bush, 1.

!. —

. 1.

EXEMPTION.
From execution of free grant and 

homestead. ]—See Execution.
Ex- 
t of

s lo- 
Free 
l S.

/» °f Country Court—
A. S. C. eh. 1J,2,sec. 5—Justices—■ 
l roof as to—State officers—Deposi
tion taken in absence of accused- 
identity of forged note—Power to 
remand for further evidence.]—The 
expression, “all Judges, etc., of the 
County Court,” contained in sec. 5 
of the Extradition Act, R. S. C. ch. 
142, includes the Junior Judge of 
said Court. On a charge of forgery 
of a promissory note, alleged to have 
been committed in the State of 
-Kansas, the justice before whom the 
depositions were made was certified 
to be a justice of the peace, with
power to administer oaths :__

Held, that he was a magistrate or 
officer of a foreign state within 
10 of the Act; and also that it 
not necessary that he should be a 
federal and not a state officer ; and 
further that the depositions need not

EXPULSION.
Of member from a Society.]—See 

Benevolent Society.hi»
I ll<‘

extradition.
Forgery—Evidence.]—A cargo of 

oats was received at an elevator for 
the S. Co., of which the.prisoner was 
a member, and also secretary and 
financial manager with power to sign 
notes, etc. On the day of their re
ceipt a clerk of the S. Co., who was 
authorized so to do, prisoner ha vin» 
nothing to do with the buying and 
selling of the grain, signed an order 
for the delivery of 1U,88G bushels

the

the

the
be-

the
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t! be taken in the presence of the ac
cused.

The depositions failed to shew that 
the note, alleged to be forged, was 
produced and identified by the de
ponents or any of them

Held, that this constituted a valid 
ground for refusing extradition; and 
that there was no powSr to remand 
the accused to have further evidence 
taken before the extradition Judge 
as to such identification. In re John 
Wesley Parker, 612.

should pass, but that notwithstand
ing any improvement or work upon 
the same, or change of form or ad
dition thereto or use thereof, the 
same and every part thereof should 
be and remain the goods and pro
perty of the claimant.

The material was supplied and 
manufactured into carriages by the 
execution debtor, which were seized 
by the defendants, execution credi
tors of his, and the claimant claimed 
the same, more being owing to him 
for the material supplied than the 
value of the goods seized

Held, reversing the decision of 
Armour, C. J., that the above agree
ment was not one which could be 
said necessarily to have the effect of 
defeating or delaying creditors, and 
in the absence of fraud the claimant 
was entitled to succeed on the is-

I:

i
i

' FACTORIES ACT.

See Master and Servant, 2.
1m
iFORGERY.

Identity of forged note.}—See Ex
tradition, 2.

See also Extradition, 1.

Held, also, reversing the decision 
of Armour, C. J., that the fact that 
the claimant, thinking that the 
above agreement was lost, from 
time to time took mortgages from 
the execution debtor upon the carri
ages manufactured by him, made no 
difference ; for even jf this had the 
effect of vesting the property there
in in him that could only be subject 
to the lien of the claimant to be paid 
out of them. Moreover the mort-

i

f;ati ii

FRAUDS, STATUTE OF.

See Contract.
j-

ÏS1 t
1

.1
I
; FRAUDULENT PREFERENCE.

. ,, , ... gages having been taken, not to
Agreement to supply material for saperaede the original writing, but 

manufaelure.the goods manufactured, under the en.or that that bein° lost 
nevertheless to remum the property (as 8uppoaed) w0llld be no f 
ofthe supplier of the nmtenuh-De- available, the rights of the parties 
feattng and delaying creditor».)-*, were stm subject t„ the ,
appeared on the trial of an inter- agreement, 
pleader issue, that the claimant had 549 
agreed in writing with the execu- 
tioti debtor, an insolvent, to furnish 
material to the latter for the manu
facture of carriages, from time to 
time, for one year, it being provided 
that no property in such goods

i -t

I i.4;

m
Wellbanks v. Heney,

FREE GRANTS AND HOME
STEADS.'

See Execution. /<

- r
- -

 ■
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GAME. HIDES

Ferai naturœ—Property of 
of land in deer found thereon—29 <0 
SO Vic. eh. 122—It. S. 0. ch. 221, 
sec. 10—Construction of—Prohibi
tion—Division Court- - Undisputed 
facts—Error in law—-Misconstruc
tion of statutes.] — The defendant 
killed upon his own land, which ad
joined that of the plaintiffs and 
unfenced, a deer, one of the progeny 
of certain deer, imported by the 
plaintiffs and defendant, and allowed 
to run at large upon the land :—

Held, that the deer was feræ natu
rœ and, having been shot by the 
defendant upon his own land, be
longed to him

Held, also, that neither the Act 
incorporating the plaintiffs, 29 <fc 30 
Vic. ch. 122, nor R. S. 0. ch. 221, 
sec. 10, vested the absolute property 
in the deer in the' plaintiffs.

Prohibition was granted to a Di
vision Court where there

ad- General Inspection Act—“Any
thing done under this Act ”__R. S. C
ch. 99, secs. 96, 96, 10i—Action 
against inspector of hides—Pleading 
— General issue.] — In 
against a government inspector of 
leather and raw hides for fraudu
lently grading and branding incor
rect weights and qualities on hides:— 

Held, that “anything done under 
this Act,” in R. S. C. ch. 99, sec. 26, 
has the same meaning throughout 
the section, and means “anything \\l 
tended to be done under this Act ”• 
and the defendant not appearing to 
have acted maid fide, or to have in
tended not to perforin his duty under 
the Act, was entitled to the protec
tion of this section, though he had 
not pleaded the general issue in 
terms, inasmuch as he had in effect 
stated that what he did was done 
under the Act.

owner
the
uld

an action

the

bli

the

of

be
of

hat
the , . . ,. t . . _ 1we!'e 1101 Semble, that full effect may be

tacts in dispute and the J udgc m the given to sections 96 and 104 of R 
inferior Court applied a wrong rule ; S. C. ch. 99. by holding that up to 
of law to the facts and grounded his i live per cent, of any deticiency or 
judgment upon a misconstruction of ! excess in the weight of certain kinds 
the Acts above referred to. Re Long j of leather the inspector 
1 oint Company v. Anderson, 487. ' against

the is protected 
any action, and as to any 

| excess he is entitled to any defence 
| open to him under the Act or other
wise

re

irt- Grant v. Ctdbard, 20GENERAL AVERAGE.
to

HIGHWAY. ’V (
Obstruction on.]—See Municipal^ 

Corporations, 4.

See Insurance, 4.

GUARANTY.

Construction of.]—See Bankrupt
cy and Insolvency, 2.

HUSBAND AND WIFE.

1. Animals—Liability of wife of 
owner of animal ferœ naturœ for 
escape from her separate property— 
Neglige)ice.]—A bear belonging to

GUARDIAN.

Non-appointment of to infant de
fendant.]—See Seduction.
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one of the defendants escaped from 
premises, the separate property of 
his w fe, the other defendant, where 
it had been confined by him without 
objection from her, and attacked and 
injured the plaintiff—on a public 
street :—-

marriage— Want of precedent—Pub
lic policy.]—Action by a married 

against the father, mother, 
and brother of her husband for 
damages for false representations 
made to her before marriage as to 
the character and financial standing 
of her husband, and for entering 
into a fraudulent conspiracy to in
duce the plaintiff to enter into the

U ulilM II

t,
Held, that the wife having under 

R. S. Ü. ch. 132, secs. 3 ami 14, all 
the rights of a feme sole in respect 
of her separate property, might have marriage contract 
had the bear removed therefrom, 
and not having done so she was liable 
to the plaintiff for the injury com
plained of.

The principle of" Fletcher v. Hy
lands, L. R l Ex. 282, L. R. 3 H.
L. 330, applied. Shaw et al. v. Mc
Creary et al., 39.

A

cl
Held, that the action being with

out precedent and contrary to pub
lic policy was not maintainable. 
Jlrennen v. Brcnnen et al., 327.

U:
ti.

4. Advance of money from wife to 
husband — Presumption of gift— 
Onus—Corroborative evidence — R. 
S. 0. 1887, ch. 61, sec. it?.]—Where, 
in administration proceedings, the 
widow of the deceased claimed from 
the executor repayment of certain 
moneys paid by lier, at her Jius- 
band’s request, out of her separate 
property, on premiums payable on 
policies on his life, which she 
were to be repaid to her ; and it 
appeared that the moneys were paid 
by a third person who held them to 
the use of the claimant ; that she 
acquiesced in the payment of them 
with great reluctance ; and that she 
had no claim to any part of the 
policy moneys, which were wholly 
at the disposition of the deceased 

Held, that under these circum
stances the onus was on the executor 
to prove that the moneys were a 
gift to the deceased, and it was not 

for the claimant

73

2. Action for breach of promise of 
marriage — Nonsuit — Release by 
jrromisee.]—In an action for breach 
of promise of marriage the plaintiff s 
evidence was that after promising to 
marry her in 18g£, the defendant in 
March, 1886, visited her and repu
diated his promise, whereupon she 
ordered him out of her house, and 
refused afterwards to renew the en
gagement. 'fhe trial Judge non
suited the plaintiff on the ground 
that this amounted to an absolute, 

v release, and that the relationship 
between the parties was terminated.

Held, that the defendant having 
previously violated his engagement, 
the matter should have been left to 
the jury, who might have reasoned 
that the plaintiff chose to consider 
the connection at an end^nd that 
she was not willing to subject her
self to the pain and mortification of 
being again deceived. Reynolds v. 
Jamieson, 235.’

H
'

Seeswore

:

H,

in 0
II,

to pro
duce corroborative evidence that 
the moneys were 
order to recover.

necessary
art i;

the ( 
death 
over 1 
minis'

comin

to be repaid in

In order to make out that money 
paid by a wife to her husband was a 
gift, it is necessary to prove it either 
by direct evidence or by such a course 
of dealing between the husband and

3. Action by wife against hus
band’s relatives—False representa
tions and conspiracy to bring about
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Wife as shews that the 
so paid to him 
Bussell, 413.

5. Purchase by wife subject to
mortgage—Separate estate—Liabil
AmarZl 10 indmnify S'-antor.]- 
A married woman to whom land is 
conveyed subject to incumbrance
whether by way of purchase or ex!

-L™edTh:dist;rtp,exo m

tion ar7,rct *° ^ SUch MiS°" ™.|-Tbe defendants, ty let 

Decision Of MacMahon, J re
versed. MeM^aeU. Wilbie el Z authored to’

„ “«^Sundays) a strict
See Limitation.» Actions. laid to’ restrain tV" inf°!™ati?n

railway onîmda^ thc

-.fS,r.“Ka;

digest of cases.
76716-

money was
as a gift. EUiott v.

ed which had been collectedm C 
Hawaiian v. Hawaiian, 39^.

&e Company, 1-Seduction — 
Tkosts and Trustees, 1.

Ontario.3f,

to
"g
ig

he

injunction.h-
b-
le.

<o

ft.
'<N
io

in

INCOME.te

wo„u He°Sf ’ J;’,that lhe reformation 
atp tli ’i 01 * 16 au*h°rity to oper- 
ate the railway -on all days except
Sundays implied a prohibition 
against working it on Sunday •
f0rmTfMA0Mm,0N' J’ that «ie in
formation would not lie, for no pri
vate nght or right of property was 
lmoh’ed nor any injury of a public 

Domicile in Quebec Tut, • * °ne.,an(* ^ie interference of
Quebec entitled to bam Mu ’ I v ' tn °V ”°«t be Seised mere-™ Ontario paid „*Z7tZ\ ne,J fa ^ enfePerfo™»°e °f a moral

aii infa t domicdTa^^X ^
there whmh Province had also been 
the domicile of the father at his 
death were entitled to have paid 
over to them from the Ontar/ad
thl™ ^ S °f the father’s estate, 
theie being no creditors, money
coming to the infant from said estate7 

97—VOL. XIX. o.R.

it
id
to

INDICTMENT.

See Criminal Law, 3.

iy
infant.

Jt

it

Naa also Railways, 1—Waters 
Watercourses, 2.

y

d
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two years after effecting the insur
ance the plaintiff conveyed his farm 
to his son, reserving to himself and 
wife certain' benefits, but continued 
to work upon the farm for about a 
year thereafter, when he was at
tacked by bronchitis and asthma.

In an action to recover one-half / 
the amount of the insurance the 
evidence shewed that plaintiff was

768 DIGEST OF CASES.

1INNKEEPER.

Sale of 8taUion tinder R. S. 0. 
ch. 154, f0^ keep, <&c. — Lien — 
Revivalof—Tavern License—Owner 
of]— An innkeeper, claiming to 
act ùnder R. S. 0., ch. 154, 
sold by public auction a stallion 
belonging to the plaintiff, a boarder 
at his inn, to enforce a lien thereon 
for the keep and accommodavfou 
thereof.

Held, that the lien existed and 
the sale was authorized.

After the lien accrued the plaintiff 
removed the stallion and subsequent
ly brought it back to the inn.

Held, that the lien revived .on the 
return of the stallion.

Under sec. 12 of R. S. 0. ch. 194, 
the person receiving a tavern license 
is assumed to have satisfied - the 
license commissioners that he is the 
true owner," but, notwithstanding, 
it can be shewn that the licensee 
was merely the agent of another 
who was the real owner of the busi- 

lluffman v. Walterhouse and

1
I
f.
Ü
t<
Ptotally disabled, permanently and 

for life, from doingjma^ual labour, 
and that the diseases from which he 
suffered were the proximate and 
immediate cause of his disability. 
A medical witness sztid that he con
sidered the plaintiff's .condition at
tributable to a considerable extent 
to his advanced years, he being 
.about seventy

Held, that total disability to work 
for a living was what was intended 
to be insured againstT^od disability 
from old age was not excluded, and 
the evidence shewed that the plaintiff 

within the terms of the certi-

tl

th
te
al:
th

of

ficate. The arrangement made by 
the plaintiff with his son 
certificate was issued could have no 
effect upon the prior contract of in
surance. Dodds v. Canadian Mutual

after the
tioBroddy, 186.

Of
forAid Association, 70.INSPECTION ACT1.

V2. Fire—Interim receipt—Powers 
of local agent-—Approval by company 
— Indorsements on application — 
Non-repudiation—Prior insurance 
—Eighth statutory condition—As
sent of company—Election not to 
avoid — Extension. ] — The plaintiff 
had for some years insured his mill 
and machinery therein with the 
defendants, the policy having been 
effected through one of their local 
agents, there being also another in
surance with another company. The 
plaintiff, desiring additional insur
ance thereon, signed an application 
therefor, for a portion thereof,

See Hides.
no
the

INSURANCE.

met 
it ai 
trac

1. Life—Provision for payment 
incase of “ total disability”—Con
struction of provision—Evidence.] 

The plaintiff, who was a farmer 
had his life insured by the defend
ants, and there was a clause in the 
policy or
providing that in case of 
disability ” of the insured the in
sure re rs would pay him one-half of 
the amount of the insurance. About

Icertificate of insurance 
“ total the
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through the same agent, on which 
was an indorsement, of which lie 
was unaware, and to which his 
attention was not called, that where 
steam was used for propelling pur
poses the proposal was required to 
be submitted to the defendants be
fore the interim receipt was issued. 
1 he agent issued the interim receipt 
to the jilamtiff at the time of the 
proposal, as was his r

dul not appear in and was not in- 
doraed on the policy, or that they 
were not liable upon their earlier in
surance because of the subsequent 
insurance in other 
out their assent 

Held, that the application and the 
interim receipt constituted the 
tract of ' 
contract the total

companies with-

half /
the

insurance, and as in this

lity.

amount of insur- 
ance was truly stated, and the con
tract continued to bo binding until 
alter the loss occurred, the defend
ants must be considered to have as
sented to such insurance, and would 
he compellable to make their 
appear in or to have it indorsed on 
their policy if such policy 
issued :-r-

Held, also, that the prior 
ance was voidable, not void, and 
that the defendants, after the subse-
“ —li

ants wrote their agent declining to®8 Stated’ after tlley knew that 
continue the risk on the interim' t W'*8.jnt.erctl lnt0> had elected not 
receipt, retaining however tlm ,T , tLe |,rlor insurance, but to
«on of the prenfium "earned^ at Z “ Sbl1 8uMati"g ^ -tend-

“rthTplaS™^'^' • thc defendants, hav-
formbd,' nor wL any portion of ,h„ j"g asaentel t0 ll>e insurance stated 
premium repaid him ■_ 6 n,the contlact of insurance, could

Held, that the indorsements formed H?* the effeotiug such in-
no part of the utmlicatinn si ^ l* lS‘lrance *iac^ the result of avoiding thePplaintiff and that tha ^ th®.1,nor in8Urance effected by their
acting in thé apparent scoT"0f'h'i" g°Co.ckburnet«1-'>-TheBritieh 
authority, and was to he deemed ^ Àmmnce Coml>™V. W-

ZZtlî™ *°dbe tl,e, ngen! of the , 3- ^'“dlmuranceCompaniee- 
never J ’ j"1) ?8 ,the defendants' statute law—Retrospective operation 

pudiated the contract, but —53 Vic. eh. etc. 4 (0.)—ft ft 0 
Si^T“' t0 Put an end to 1887, ch. 107, sec. lU. Held, that 
tijfthTv * “ as a subsisting con- 53 Viet. ch. 44, see. 4 (0), substitut- 

Tlnd mble UP°“ il' 1,lg a "=w section for R S. 0. 1887,
rep 1 ar fko gfh statutory condition oh. 167, sec. 132, is retrospective in 
w. défendante claimed that/ they its operation, and applies to premium 

llabl“ UP0,.‘ tb« receipt be- notes given before its passing ns well 
nrmtli 1616 WaS l,nor in«ui^)ce in as to those given afterwards. Re 
notJier company, and the/ assent Saugeen Mutual Fire Insurance 

Company—Knechtel’s Case, 4.17. /

nised „y the defend»,rCt£'3; 

catiou, which contained a statement, 
without the names of the companies. 
Of the amount of additional insur
ances effected elsewhere and also 

,the amou”t of the prior insurance, 
was sent by the agent to the defend
ants, but was mislaid by them after 
they had made from it 
tensions

il.v.rlli,

sing
certain ex* 

on the policy, which had 
also been forwarded to them for 
that purpose.

About
ility

ntitf

by
i he

f in-

-As-

ntiff
mill
the

The
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issued a policy of insurance against 
fire dated 23rd April, 1889, upon a 
house of the plaintiff.

The application signed by the 
plaintiff stated that the house was 
occupied as a residence by the plain
tiff ’s son. A fire took place on the 
14th November, 1889, at which 
date and for six months previously» 
the ' house had been unoccupied. 
One of the special conditions indors
ed upon the policy was that if a 
building became vacant or unoccu
pied and so reniained for ten days, 
the entire policy, should be void. 
The plaintiff and his wife swore that 
when the agent, came to. him and 
drew- the application he asked the 
plaintiff if there was anyone in the 
house at the time, and the plaintiff 
told him that hi» son was living 
thqre at the time, but was going to 
leave in about two weeks, and asked • 
if that would make‘any difference, 
and was informed by the agent that 
it would not. By a clause in the 
application the plaintiff agreed that 
no statement fnade or information 
given by him prior to issuing the 
policy to any agent of the defend
ants should be deemed to be made 
to or binding upon the defendants 
unless reduced to writing and incor
porated in the application ; and on 
the margin of thq application there 
was a notice shewing that the powers 
of agents were limited to receiving 
proposals, collecting premiums, and 
giving the consent of the defendants 
to assignments of policies

Held, that the special condition 
referred to was not an unreasonable 
one, and that the agent had no 
power to vary it ; and an action to 
recover the amount of the loss was 
dismissed.

The plaintiff at the trial sought to 
give evidence of certain transactions 
between the agent of the defendants

DIGEST OF CASES.

4. Marine—General average con
tribution—Attempt to rescue vessel 
and cargo—Common danger—Aver
age bond—Adjustment ■— Expendi
ture-Liability of owners of cargo.] 
—A vessel loaded with coal stranded 
under stress of weather, and was 
abandoned as a total loss to the 
underwriters, the plaintiffs. The 
owners of the cargo, the defendants, 
proposed to unload at their own 
expense, bip the plaintiffs refused to

1 permit this and would not allow the 
defendants to get the cargo without 
singihg an average bond. Upon 
this the defendants signed a bond 
which was ex facie imperfect, and 
the plaintiffs took steps to save 
vessel and cargo by one expedition. 
They failed to rescue the vessel, but 
saved the larger part of the cargo. 
They now claimed upon adjustment 
contribution from the defendants for 
the expenditure incurred, which was 
in excess of thp value of the salvage:

Held, that the vessel and her 
cargo were not when stranded in a 
common danger, and the expenditure 
was not for the preservation and 
safety of both ship and cargo, but 
for the deliverance of the vessel 
alone ; that the average bond signed 
did not bind the defendants to pay 
more than they were rightly liable to 
pay, and the adjustment was no 
obstacle to the determination of the 
real liability j and that the defend
ants were1* liable only to pay what 
they would have paid to recover the 
cargo by their own exertions. West
ern Assurance Co. v. Ontario Coal 
Co., 462.

5. Fire—Unoccupied building— 
Special condition — Reasonableness 
— Information given to agent of in
surance company, but not in appli
cation—Powers of agent—Evidence 
—Rejection of] — The defendants

1
j
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«r.teat;"L-tn
dtl , ,mb.e,ieVi,‘8tll,l‘the defen! 
dants did not regard the condition

I/eiT'tifZ “ “ mttterM °ne:- 
Hela, that this evidence was nm.

CP/fhM’.tha.t lmder tlle circumstan- 
waived. ISSUUlg of a summons was

Held, also, that the conviction in 
awarding imprisonment in default of 
payment was properly drawn, for 
by sec 70 of R. S. 0.' oh. 191, 
der which the conviction was made, 
there ,s no power to direct distress 
negmci v. Clarke, 601.

the

the
iich

f a
INSURANCE MONEYS,ys,

JUDGMENT CREDITOR.

10 Ornish earnings of Rail- 
wmj Company.}—See Railways, 6.the 4the Interest.

From what time to be allowed on 
sale ofland.^See Saj,e of Rato, 1.

' ' See also Trusts' and Trustees, !
—MoRTGAGOti AND MORTGAGEE.

Itiff
ing JURISDICTION.
to

To grant a new trial between rnr- 
and Judgment after death of co- 

plmnt,ff.}-See New Trial.

ked •

the
hat

JUSTICE OF THE PEACE.ion intoxicating liquors.
the

The defendant, bçing present in , cense contrary to a municipal by- 
ZZl T a C,mrge wM°h was dis- ImrL-Hf thereof certified,by the
posed of was, without any summons 5 k to b= a true copy, and under 
having been issued, charged with oeoC°s Sea ’ as re(lui‘red by sec. 
another offence, namely, of selling ,Ri S- °- «h 184, was given
liquor without a license. The in- in evld^oe- A by-law stated by 
formation was read over to him, to ÎH,80 ™t”r {°[ the complainant to 
which he pleaded not guilty, and b Î! °"gm,al bJ",aw» was, however, 
evidence for the prosecution having $5 defentlant ■“ Court

een given,, he thereupon asked for the requirenients of
and obtamed an enlargement till the S’" nu® S.ot having been corn-
next day, when, on his not appear- P r j Wlt,h’ tbe conviction was in-

tLm;timprisonment was awarded : !

ing

ible

t to
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lieu of summon»—Remand by one 
justice only—Fotvers of justices 
under sec. 70—Distress warrant— 
Imprisonment upon non-payment of 

fine and costs—Admission of no 
distress—Costs of conveying to gaol 
—Power to amend conviction—Evi
dence—Saving clause, sec. 105 ]— 
The defendant was convicted before 
two justices of the peace of selling 
liquor without a license, contrary to 
sec. 49 of the “ Liquor License Act,” 
E. S. 0. ch. 194. A conviction 
was drawn up and filed with the 
clerk of the peace in which it was 
adjudged that the defendant should 
pay a fine and costs, and if they 
were not paid forthwith, then, inas
much as it had been made to appear 
on the admission of the defendant 
that he had no goods whereon to 
levy the sums imposed by distress, 
that he should be imprisoned for 
three months unless these sums and 
the costs and charges of conveying 
him to gaol should be sooner paid. 
An amended conviction was after
wards drawn up and filed, from 
which the parts relating to distress 
and the costs of conveying to gaol 
were omitted. . A warrant of com
mitment directed the gaoler to re
ceive the defendant and imprison 
him for threeX months unless the 
said several sums and the costs of 
conveying him W'gaffi should be 
sooner paid. \

Upon a motion to quash' the con
victions and warrant

Held, that the mode adopted for 
bringing the defendant before the 
justices was not a ground for quash
ing the conviction ; and semble, also, 
that it was not improper to arrest 
him instead of merely summoning 
him

8onment for more than 8 months—R. 
S. C. ch. 178.]—By sub-sec. 2, of sec. 
8 of the R. S. C. ch. 167, any loose, 
idle, or disorderly person, or vagrant, 
shall upçm summary conviction be
fore two justices of the peace be 

« deemed guilty of a misdemeanour, 
and liable to a fine not exceeding 
$50, or to imprisonment not exceed
ing six months, or to both. By sec. 
62 of R. S. 0. ch. 178 the justices 
are authorized to issue a distress 
warrant for Enforcing payment of a 
fine ; and, if issued, to detain the 
defendant in custody, under sec. 62, 
until its return ; and, if the return 
is “not sufficient distress,” then to 
imprison for three months. Two 
justices of the peace for the City of 
Toronto, in the absence of the police 
magistrate for the said city, convict
ed the defendant for an offence under 
said Act, and imposed a fine $50, 
and, in default of payment forthwith, 
directed ^imprisonment for six months 
unless the tine were sooner paid

Held, that under the said sub-sec. 
the justices had jurisdistion to ad
judicate in the matter ; and that it 
was not necessary to consider the 
effect of an agreement entered into 
between the police magistrate and 
one of the justices to assist him in 
the trial of offences

Held, also that the conviction was 
bad, for under R. S. C. ch. 157 there 
was no power to award imprison
ment as an alternative remedy for 
non-payment of the fine; while under 
R. S. C. ch. 178, imprisonment could 
only be awarded after a distress has 
been directed and default therein ; 
and furthermore the imprisonment 
in such case could only be for three 
months. Regina v. Lynch, 664.

3. Summary conviction—“Liquor 
License Act ” R. S. 0. ch. 194— 
Offence against sec. Ifl—Arrest in

>

1

i

i
ft

h

j<Held, also, that the fact that the 
defendant was remanded by only 
one justice could not affect the 
viction.

q
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Semble, that the justices had 

power under E. S. 0. ch. 194,
70, to issue a distress warrant or to
make the imprisonment, imposed de
pendent upon the payment of the 
hue and costs ; but as this objection 
was not taken by the defendant 
effect was given to it

Held, also, that the justices had 
the right to draw up and 
amended conviction in 
case :—

this action of trespass against the 
present owner of the rest of the said 
adjoining lot :— v

Held, that his action must be dis
missed, for although a tenant taking 
m land adjacent to his own by en
croachment, must, as between him
self and his landlord, be deemed 
primû facie to take it as part of the 
demised land, yet that presumption 
will not prevail for the landlord’s

dt;r:r —-
Sgt
EBEçBEzE

-d “not pi"the p™8-"

Held, also, that if the justices had Harper v. Charlesworth 4 B & C

dable, as and when it was amended; 
for the amendment was not of the 
adjudication of punishment 

Held, lastly, that having regard to 
sec. 105 of R S. O. ch. 194, and to 
to the evidence before the justices, 
the convictions and warrant should 
not be quashed. Regina v. Menary,

'■ices 
it— 
,t of
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ling return an 
a proper
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the

>uld
;hey

for

ying

fter-

gaol

LACHES.

See Company, 1.

LEASE.
Reasonable ter ms of building lease. ] 

'—See Trusts and Trustees, 2.

the
s of 
1 be See Prohibition, 1.

LANDLORD AND TENANT.
Encroachment by tenant on adjoin

ing land—Title by possession—Ac
tion of trespass—Intruder on Crown 
lands.]—A. lessee of a lot had for 
more that twenty years exercised acts 
of ownership over part of a lot ad
joining, and now claimed to have ac
quired title from his landlord by pos
session to the said part, and brought

\ for
LIBEL.the

See Defamation.

t the LICENSE COMMISSIONERS.

See Mandamus.
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LIEN. Ill, secs. 4) 4^—Title by possession 
—Right of entry—Mortgagor bar
red, mortgagee not. J—A husband and 
wife were married in 1841. In 
1865 the wife acquired three ad
joining lots of land by conveyance 
from a stranger. The defendant 
was 'put in possession of the lands in 
1869 by the husband, and in 1870 
one of the lots was conveyed by 
them to him. In 1881 the husband 
and wife mortgaged the unconveyed 
lots which were afterwards pur
chased by the plaintiff at a sale 
under the power of sale in the 
mortgage. The defendant remained 
in possession of all the lots until 
1888. In an action of trespass 

Held, (in this affirming the judg
ment of Rose, J.), that the wife’s 
disability of coverture having been 
removed in 1876 by 38 Viet. ch. 16 
secs. 1 and 5 (R. S. 0. ch. Ill,
4 and 43), the Statute of Limitations 
ran against her from that time, and 
that the defendant had acquired a 
good title by possession against her 

Held, however, that a new right 
of entry accrued to the mortgagee» 
and that the statute did not com
mence to run against him until (as 
the earliest possible period) the time 
of the execution of the mortgage, 
less than ten years before action, and 
that the plaintiff claiming under him 
was entitled to succeed.

Mechanics' lien—Prior mortgage 
—Subsequent lien—Increase of sell
ing value of land—Priority.] — 
Where there is a registered prior 
mortgage affecting land and build
ings, and a mechanic’s lien for subse
quent work thereon, the mortgage 
retains its priority to the extent of 
the value of the security before the 
work began, in respect of which the 
lien attaches, and the lien has pri
ority only to the extent of the ad
ditional value given by the subse
quent improvements. ,

And where the owner of 
subject to a mortgage, intending to 
have certain improvements effected, 
which although as regards the work 
of a lien holder were fully carried 
out, were otherwise only partly com
plete and left the mill in an un
finished state

1
1

1
1

g

Held, that the lien holder was not 
entitled to priority for the work 
done, it not deafly appearing that 
the selling value of the property had 
been increased thereby.

Where, in a consent judgment in 
in the usual form in lien

ci
V
la

11

cases, a
reference was made to a local regis
trar of the Court :—

Held, that an appeal lay’from his 
report, it appearing from the whole 
judgment that the reference was to 
him as Master. Kennedy et al. v. 
Haddow et al., 240.

Co
Semble, per Ferguson, J. The 

plaintiff, as purchaser under the 
power of sale, acquired a 
title ” at the time of such sale, at 
which time the Statute began to run 
againt him.

The effect of the “ Married Wo
man’s Property Act, 1859,” as to 
property not excepted thereby, is 
that all interference on the part of 

Husband and wife—Removal of the husband during their joint lives 
disability of coverture—R. S. 0., ch is ended. Cameron v. Walker, 212.

T.jai1Revival of.]—See Innkeeper.

Priority of] — See Registry 
Laws, 3.

See also Railways, 1.
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biAZte Ufem":Uaw - Tenant =ouvlctlon made under it were void
7 cur}e‘y. °f equitable estate—Bel f?r 1101 providing for distress • and 
dcmption judgnient - Mortgage!- tb"t, ‘he amended conviction c0„M 
mlenr, t- saie'\—ln ™ action for be supported, because it'did not 
redemption and possession against a foIlow tlle adjudication, 
mortgagee l.y tile tenant by the cur- . ‘SemWe> ‘hat had the amended 
tesy and the heirs of a deceased mort- v,ct,°n hem in other respecte good it 
^agorwho were infants when posses- 7.0u,d have been void under the 
sion was taken by the mortgagee, it Ll9uor License Act for including the 
appealed that the right of the tenant cos‘s of,conveying to jail. Bem'na 
l>y the curtesy had been barred bv v‘ Cantillon, 197. 
the statute as against the mortgagee o r
but that of the heirs had not Sm I!>’™xioating Lkjdobs—Jds-

Held, that the heirs were entitled I ™ op T,,E ^ace, 3. 
to redeem subject to the right of the I 
mortgagee and those claiming under
îifo of0 thi11 rrr ?uri,,s“» mandamus.

, ot ‘hu by the curtesy „
whose estate had by virtue of the L and ~ License
statute become vested in the mort-f'_ Notice of action 
gagee. —B. S. 0. ch. 19^i\— A man

. Pro!,er jadgraent where in such j 17nl,1,,wiil ™t be granted to compel 
circumstances the heirs-at-law take I ■ ld, .o£ llcense commissioners to 
proceedings for redemption of the , ,sa"= “ h=ense to a person to whom 
lands during the life 0f the tenant wy*3 b<T™ granted, but not issued 
y ‘he curtesy. Anderson et al y "7 ™ re“™g commissioners, where 
Hanna et al.} 58. ' ' | ™ey have not completed their func

tions, their acts having been reversed 
by their successors in office.

A notice of action is

In

< in
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;ht

See Limitation of Actions.
as

necessary in
-------- an action for damages against a board

LIQVOE LHMn J‘f "S. TSfST tsx
H. S. 0. ch. 19J,—Adjudication Me °f License Commissioners

Conviction Lmprisonmmt'uiithout ** < «7.

S-^j„^rrSd & Mdh,cipal cobp™at,ons- p

Offence under the “ Liquor License 
Act, without providing for distress
directed immediate imprisonment in MAS™» AND SERVANT, 
and costs; and thTconviction’drawu «fInjury to™ork™anby™iguard-
up under it was in similar ed say, — Action for negligence —
After the issue of a writ of J*0™?' leaning of in sec. 15 of
but before its return an amZ^’ fAct’ f & °- CÀ' «W— 
conviction was returned nrnvid? I ;nleanm9 of in sec. 3 of
for distress being first ifmde- dlng 8 Compensation for In-

98-Vof. XKfol M * * °- ch-
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Act, R. S. 0. ch. 208, aec. 15, sub- 
sec. 4-—In an action by a workman 
against his employers to recover 
damages for injuries sustained ow
ing to the falling of the cage of an 
elevator in the defendants’ factory, 
the negligence charged was in the 
manner in which the heads of the 
bolts were held, and in the nature 
of the safety catch used upon the

15 of the Factories Act, R. S. 
0. ch. 208, it is provided that all 
belting, shafting, gearing, fly-wheels, 
drums, and other moving parts of 
the machinery shall be guarded 

Held, that the word “moving” is 
used in its transitive sense, and sig
nifies “propelling,” and that no duty 
is imposed by the section upon 
owners of saw mills to guard the 
saws which are propelled by the 
moving parts of the machinery.

By sec. 3 of the Workmen’s Com
pensation for Injuries Act, R. S. 0. 
ch. 141, where personal injury is 
caused to a workman by reason of 
any defect in the condition of the 
ways, works, machinery, or plant 
connected with or used in the busi
ness of the employer, the workman 
shall have the same right of compen
sation and remedies against the em
ployer as if he had not been" engaged 
in his wôrk

Held, that the want of a guard to 
not a defect within the

There was no evidence to shew 
that the defendants were or should 
have been aware that the bolts were 
improperly sustained. They had 
employed a competent contractor to 
do this work for them only a few 
weeks before, and it was not shewn 
that the alleged defect might readily 
have been discovered.

that the defendants were

-w

' Hi Held,
not liable upon this head

Murphy v. Phillips, 35 L. T. N. S. 
477, distinguished.

The safety catch was made for 
the defendants by competent per
sons, and there was no evidence that 
it was not one which was ordinarily

5
.

a saw was 
meaning of this provision.

Such a defect must be an inherent 
defect, a deficiency in something 
essential to the proper user of the 
machine.

And where a workman in a saw 
mill was injured by being thrown 
against an unguarded saw, and it 
was shewn that a guard would have 
prevented the injury :—

Held, that an action for negligence 
was not maint.ainable against the 
owners at common law, nor by virtue 
of either of the above mentioned 
statutes. Hamilton v. Groesbeck et

t
I

Held, that the defendants were 
not liable upon this head unless 
there was a want of reasonable care 
on their part in using the appliance 
which they used ; and it was no 
evidence of such want of reasonable 
care merely to shew that a safety 
catch of a different pattern was in 
use ten years previously by others, 
or even that it was at present in 
use, and that a witness thought it 
might have prevented the accident ; 
and as no negligence was shewn, 
the defendants were not liable either 
at common law or under the Work
men’s Compensation for Injuries

t:
t:
ii
t.

T

ii
d
d;

al., 76.

2. Accident to servant — Fall 
of elevator — Negligence — Master's 
knowledge of defects — Want of 
reasonable care — Common law 
liability — “ Workmen's Compensa
tion for Injuries Act"—Factories

it
b
tiBy sec. 15, sub-sec. 4, of the 

Factories Act, R. S. O. ch. 208, 
“ All elevator cabs or cars, whether

r
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used for freight or passengera, shall 
be provided with some suitable 
mechanical device, to be approved 
by the inspector, whereby tile cab or 

. ear will be securely held in the event 
of accident,” &c.

There was no evidence to shew 
whether this particular safety catch 
had been approved by the inspec-

ffeld, that the onus was upon the 
plaintiff to prove that the catch had 
not been approved ; and if it had 
neither been approved nor disap
proved, the question still 
whether the catch used were of such 
a character and pattern as to make 
the use of it unreasonable. Black 
v Ontario Wheel Company, 578.

dent without injury or fear of any, 
the accident being caused by the 
piece of iron he was holding becom
ing too short to hold outside of the 
guard, and in attempting to hold it 
down with another piece his fingers 
got jammed and crushed. Evidence 
was given that the accident could 
have been avoided by the use of 
tongs.. No instructions were given 
plaintiff except a warning not to 
let his fingers get too close to the 
shears :—

Held, that defendants were not 
liable for the accident, there being 
no evidence that the bolt was in
sufficient for the purpose for which 
it was used to bolt the under side of 
the shears to the bed-plate, or that 
from its length it was likely to 
injure a person working at the 
machine.

Quatre, whether there was evi
dence of contributory negligence on 
the plaintiff’s part. Bridges v. The 
Ontario Rolling Mills Company,

>ry,
the
the

the

iuld

few

dily

3. “ Workmen's Compensation for 
Injuries Act ’—Defect in machinery 
— Negligence — Contributory negli
gence.]—The lower blade of a pair of 
steam shears was attached by a bolt 
to an iron block, called the bed 
plate, some eight inches thick, upon 
which the iron to be cut was put, 
and along the face thereof, where 
the workman stood, was a guard, 
three inches high, under which the 
iron was placed and pushed forward 
to the shears, the only danger being 
when the iron became too short to 
allow the guard to be any protection. 
The bolt was too long, projecting 
outwards about four and a half 
inches, which it was urged was a 
defect in the machine, making it 
dangerous, and the cause of the 
accident to the plaintiff, but the 
evidence failed to shew it was in
sufficient for the purpose for which 
it was used, or likely to 
by reason

S.

for

that

ifety

it it

ither

MINERALS.
Mineral gas.] — See Municipal 

Corporations, 3.

MORTGAGE.
1. Power of sale without notice— 

Action to recover land without leave 
required by sec. SO, R. S. 0. ch. 102.] 
—A power of sale in a mortgage 
authorized a sale without any notice. 
Default having been made in the 
payment of the mortgage moneys, 
notice of sale was given exercisable 
forthwith. Shortly afterwards an 
action was brought by the mort
gagees for the possession of the mort
gaged premises without the leave *f>f

injury
of its length. The plain

tiff, who had previously seen others 
working at the machine, was put to 
work at it himself, and had worked 
several times at it prior to the acci-

cause

the
208,
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ta Judge, as required by sec. 30, of 
R. S. O. ch. 102, having been first 
obtained.

Held, that the Act did not apply, 
there being no proviso for notice in 
the mortgage. Canada Permanent 
Building Society v. Teeter el al. 156.

2. Security for present and future 
advances—Payment—Land held in 
suretyship—Giving time by renewals 
—Release of land—Parties—Credi
tors' rights—Evidence.]—One of the 
defendants, who was the husband of 
another of the defendants, mortgaged 
certain lands to the plaintiff, a mem
ber of a mercantile firm, to secure 
an existing indebtedness to the firm 
and future advances. Subsequently 
the husband, by the advice of the 
plaintiff, conveyed his. equity of re
demption in the lands to his wife, 
subject to the mortgage. At the 
time of this conveyance, the débt due 
the plaintiff’s firm was represented 
by notes under discount which, as 
they fell due, were retired by the 
firm, the husband making part pay
ments thereon, procuring fresh goods 
from the firm, giving renewals for 
the balances and getting delivery up 
of the original notes, the wife not 
being consulted as to these dealings, 
and rights against her not being 
reserved. The husband subsequently 
made an assignment under R. S. O. 
ch. 124.

In an action for that purpose the 
conveyance to the wife was declared 
fraudulent and void as against 
creditors, but not as

validity of the conveyance toYthe 
wife, and that the mortgaged labels 
were not chargeable with advantreS 
made after notice of such convey
ance, and the action was referred 
back to au Official Referee (16 A. 
R. 522).

On a second appeal from the 
Referee’s report

Held, that the course of dealing of 
plaintiff’s firm did not operate as a 
payment of the original notes or 
debt: Dominion Bank v. Oliver, 17 
O. R. 432, followed. But

Held, that the wife, at the time of 
the conveyance to her, became a 
surety in respect of the lands, and 
that the renewal of the notes by the 
plaintiff’s firm discharged the lands 
from liability.

Held, also, following the judg
ment in Blackley v. Kenney, supra, 
that the mortgage was not a security 
for advances made after the convey
ance to the wife, nor could the plain
tiff’s firm claim as simple contract 
creditors against the lands, nor could 
the creditors’assignee, who was a de
fendant in this action, claim on behalf 
of the other creditors, whether execu
tion creditors or otherwise, they not 
being parties to this action.

A certified copy of the certificate 
of the Court of Appeal of the result 
of an appeal in an action is not evi
dence of the judgment therein in 
another action between different 
parties. Blackley v. Kenney et al.t 
169.
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3. Right to consolidate.] — The 
creditors’ assignee, it having been plaintiffs who were the mortgagees 
made before the Assignment and under three mortgages from the 
Preferences Act : Fergusonv. Kenney, same mortgagors on different lands, 

were held entitled only to consoli- 
In the present action on the plain- date in respect of the mortgages in 

tiff’s mortgage, it was held by the default when action brought to en- 
Court of Appeal that the plaintiff force them, and as the amount due 
was estopped from disputing the on one of the mortgages had been

of jainst the8i ag

by16 A. R. 272.
def
tior

thaï



IIX'J digest of cases.

then paid, and there was then no 
default as to it, the right to consoli
date it was refused.' The Scottish 
American Investment Co. v. Tennant,

To creditor.\—See Bankruptcy 
and Insolvency, 1, 3.

Liability ofpurchaser of lands sub- 
ject to a mortgage to pay offj,—See 
VENDOR AND PURCHASER, 1.

Taking account and rectification 
o/J —-See Mortgagor and Mort- 
GAGEE.

)L.
779-

he phcable upon the whole principal, 
which, ,by virtue of an acceleration
due-lm the m°rt^ had becom

Ildd, that the defendants had 
made their election, so far as the ef- 
fect of the default and the application 
or the insurance

jy-

A.

he
money was con

cerned, not to clahn the whole prin- 
cipal as having become clue by reason 
o the default; and that they must ap
ply the insurance money, as required 
hy R. S. 0. ch. 102, see. 4, sub-sec. 
4, upon arrears of principal and in- 
terest.

of

17

of
Corham v. Kingston, 17 O. R.

approved and • followed. 
Interest can

Wife purchasing subject to. 1__See
Husband and Wife, 5.

ad
he be claimed by mort

gagees only from the time the 
is actually paid out by them.

Method of taking a mortgage ac
count shewn.

MORTGAGOR ANli MORT- Rectification of the mortgage deed 
GAGEE, j as to the time of the first payment

HEjtSF” Marts ,‘trè
NKiTh/aye Illegal distress —Measure

i{u,rZa9-S'i~Y-Pm i m°?°n f°r™ the defendants’ local appraiser and
filed anaB^rmSm* "77

ing that they had applied insurance make s,mh agreèmento to
“f loss bvfireVof M™'1 m F°r ™Sful Proceedings under
ot loss by fare of buildings upon land power of sale in !, mort-m|e illen-»
mortgaged to then, by the plaintiHs, distress upon chattels, “and’ 
upon overdue instalments of princi- quent wrongs •—
bv thTm an«ùdSnratT- pr!miium paii Hdd'that the plaintiffs were en- 
by them and in their statement of titled to recover more than their 
defence they also stated their posi- mere money loss. EdmoZ et Z
Xhntwy,raaltnt/iththat V' ^ Loan
which they afterwards took, viz., Society 677
that the insurance money was ap- See Limitation of Actions.

ds
See, also, Statute of moneyimitations.
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2. By-law authorizing taking of 
gravel without specifying lands— 
Illegality—R. S. 0. ch. 184, sec. 550, 
sub-sec. 8; sec. 888—Injunction with
out quashing by-law.]—By sec. 550, 
sub-sec. 8, of R. S. 0. ch 184, the 
council of every township is author
ized to pass by-laws for searching for 
and taking such timber, gravel, stone, 
or other material or materials as may 
be necessary for keeping in repair 

road or highway within the

MUNICIPAL CORPORATIONS.
I1. Public Health Act, R. S. 0. ch. 

205, sec. 49—Payment for services 
of physician — Judgment against 
local board of health, as a corpora
tion—Order upon treasurer of muni
cipality—Mandamus.]—Section 49 
of the Public Health Act, R. S. 0. 
ch. 205, provides that “ The trea
surer of the municipality shall forth
with upon demand pay out of any 
moneys of the municipality in his 
hands the amount of any order given 
by the members of the local board, 
or any two of them, for services per
formed under their direction by vir
tue of this Act.”

A physician recovered judgment 
in a Division Court against a town
ship local board of health, sued as a 
corporation, for services performed 
in a siuall-pox epidemic.

It appeared that the physician had 
been appointed medical health officer 
of the municipality by the council, 
but that before suing the board he 

action against the 
for his ser-

]

1

l
t
b

municipality :—
Held, that the meaning of this 

section is that the council may, as 
necessity arises for their doing so, 
exercise the right to take gravel, «fee., 
from any particular parcel or parcels 
of land, having first declared the ne
cessity to exist and chosen and de
scribed the land from which the 
material is to be taken, by a by-law ; 
and therefore a by-law, purporting 
to be passed under this section, which 
authorized and empowered the path- 
masters and other employees of the 
corporation to enter upon any land 
within the municipality when ne
cessary to do so, save and except 
orchards, gardens, and pleasure- 
grounds, and search for and take 
any timber, gravel, &c., was upon 
its face illegal, because it purported 
to confer upon its officers wider and 
more extensive powers than the sta
tute authorized*—

Held, also, notwithstanding the 
the provisions of sec. 338 of R. S. O. 
•ch. 184, that the plaintiff was enti
tled without quashing the by-law to 
an injunction to restrain the defen
dants from proceeding to enforce the 
rights they claimed under this by
law, by entering upon his lauds. 
Rose v. Township of West Wawunosh 
et al., 294.

t

SI

fi

h
pi
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b
fl

in

had brought an 
municipal corporation 
vices, in which he failed.

Upon motion by the physician for 
a mandamus under sec. 49 to com
pel the members of the board to sign 
an order upon the treasurer of the 

icipality for the amount of the 
judgment recovered :—

Held, that, although it might be 
difthhilt to conclude that a board of 
heifluiSe-constituted a corporation 
by the Act/yet the judgment of the 
Division Court practically decided 
that this board might be sued as such, 
and, not being in any way impeach
ed, it could not be Jtbeated as a 
nullity. As there appeared to be no 
other remedy, the applicant was en
titled to the mandamus. Re Derby 
and the Local Board of Health of 
Bouth Plantagenet, 51.

th
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3. Mineral gas—R. S. 0. ch. 184, 

565—Form of by-law—Indem-



>L. XIX.] DIGEST OF CASES. 781
of

rVi:!hticT(„r,hof aportion i

gaa, or ot|ier minerals : the quan- thrown out of the carriage and J
EeLsa, vnf0rti,e”rom0ra "™ Verel>' injllrei The jury found that
■necessmy tor the company’s pu,po- the derrick was of a nature to fright- 

1‘ts of the public were en horses and that the defendants

-«a ,i« ^4SsssTSl5
• :Held, that the defendants were

passing the i liable for thy, injury sustained by the 
indemnity j plaintiff. Lawson v. Alliston, 655. 

gas company against any j
costs and damages that might be! 5. House being moved coming in 
incurred by reason of the passing of j contact with telephone wire across 

street, loosening bricks and injuring 
passer by—Liability.]—O. was mov
ing a house twenty-five feet high 
along one of the streets in a city, 
having obtained the authority of the 
city engineer to do so, when by reason 
of its coining in contact with a wire, 
of the existence of which 0. was 
fully aware, stretched by a telephone 
company, without any authority 
from the city, across the street, the 
wire being nineteen and a half feet 
from the

0,
h
0,
he

or
îe,
ay

he

iis

c.,

ie- The council before 
by-law, insisted 
from the

lie

ng
th- same :

Held, that under the circumstan
ces, this could not be deemed to be 

vidence that it was not passed in 
the public interest.

The plaintiffs, by first sinking a 
well on the land near the defendants, 
did not thereby acquire the right to 
restrain the defendants from using 
the reservoir lying under the said 

The Ontario Natural Gas 
Co. v. Smart et al. and In re The 
Ontario Natural Gas Co. and the 
Corporation of the Township of G os- 

field South, 391.

ud

ta-

ground, though the 
pany’s Act of incorporation required 
it to be at least twenty-two feet, the 
wire was torn from its fastenings, 
loosening some bricks, which fell 
thp plaintiff severely injuring him 

Held, that no liability attached 
either to the city or the telephone 
company, and that 0. alone 
liable for the damage sustained by 
the plaintiff.

Decision of Street, J., at the trial, 
varied Howard v. The Corporation 
of m. Thomas et al, 719.

O.
iti-
to

4. Obstruction on highiuay—Dig
ging well under R. S. 0. ch. 18 j, 
4S9, sub-sec. —Negligence—Con
tributory negligence.]-The defend
ants, for the purpose of sinking a 
well in one of the public streets of 
the village, to procure water for 
public purposes, under the

the
by-

84, power
conferred by sec. 489 of the Muni
cipal Act, had erected a derrick in
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NEGLIGENCE. maintenance.
Trunk R. W. Co. et al.—Tremctyne 
v. Grand Trunk R. IF. Co. et al. 
164.

Sibbald v. Grand in
Mistake in compounding medicine 

— Physician—Druggist—Costs.] — 
A physician wrote a prescription for 
the plaintiff and directed that it 
should be charged to him by the 
druggist who compounded it, which 
was done. His fee, including the 
charge for making up the prescrip
tion, was paid by the plaintiff. The 
druggist’s clerk by mistake put prus
sic acid in the mixture, and the plain
tiff in consequence su fie red injury.

Held, that the druggist was liable 
to the plaintiff for negligence, but 
the physician xvas nôt.

Under the circumstances of the 
case no costs were awarded to or 
against any of the parties. Streeton 
v. Holmes et ai, 286.

Evidence of.\— See Railways, 2.

See, also, Master and Servant, 
2.—Municipal Corporations, 4..

lo
hi
InSee Defamation—Prohibition, 2.
I"
lei

NOTICE

Of action.]—Sec Mandamus.

Of dissolution.] — See Partner-

Of insolvency.]—Sec Bankruptcy 
and Insolvency, 1, 3.

Of trust in transfer of s7tares.]— 
See Shares.

Nee also Master and Servant, 3 
—Registry Laws, 3.

fol

Sf>
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PARTNERSHIP.
1. Agreement for participation in 

profits—Construction of— Relation
ship of parties—Joint business — 
Debtor and creditor.]—The plaintiffs 
sued G. and W. for the price of 
goods sold to the firm of P. W. G. & 
Co., and the principal question in 
the action was whether W. was an 
actual partner in the firm ; the evi
dence failing to shew that lie was an 
ostensible partner and as such liable 
to third persons

Held, that the true test to be 
applied to ascertain whether a part
nership existed was to determine 
whether there was a. joint business, 
or whether the parties were carrying 
on business as principals and agents 
for each other.

G. and W. did not intend to create 
a partnership between them. G. 
was carrying on business in the 
name of P. W. G. & Co., as, a dealer

NEW TRIAL.
VAction for negligence — Death 

between verdict and judgment — 
Damages — Jurisdiction — Rail
ways dial railway companies — 
Level crossing—Liability.]—Where 
in an action for damages against a 
railway company, one of the parties 
to whom damages were awarded, 
who was an infant, died after ver
dict and before judgment, and the 
verdict was now moved against, on 
the ground of excessive damages :— 

Held, that the Court to prevent 
injustice, had power to grant a new 
trial, which was ordered unless the 
damages given to the deceased child 
were reduced to a sum commensur
ate with the expense caused to the 
mother’s estate by its illness and

$501
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Grand 
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783wantaof'nand °rgans’ and> being in 
want ot money, applied to W. for a
loan ; he did not ask W. to bee 
ins partner, nor did W 
but U.

Piano i 
West, 83.

proposed to give w" Mlfti,e noL-rê'jWanl of VuhH° 
prolits of his business if W wmii,i ;• , . edi< given to firm afterle,u him *500. . W' W0UU «V

rim money was advanced and the TartJr1 t?". <* «*4
„ T“lg receIPt was given by G. ■_ from tjL, T16 Plalntlff“ received 

Toeonto. 13th February! 1888 good* f 7''eller an order for 
Heceived from W. the sum E* i i f m the fi™ of O. Bros 

$500 to bo used for carrying on the 1 ®J"keBPers- Before they deliver- 
business of dealere ^ ^ they became LaTby
o.'ga..s in return for which I hereby nerl.uTT1111'6 “«ency that I 
«S'™ to give the said W. one-half Lmë of r R 6X,S?ed mtler the 
of the profits of the sairl h„0;« me ot Bros., and that S L P
after all expenses ha,” been 2 ^ the members of it „nd
including the sum of *10 a week that 2“* *e8ame time informed 
which is to be charged as wages to TW slnnnëd “7^P 7“ existei 
G., this arrangement to continue andfikn ™ 1 1 c,mrged the goods,
until the 1st day of January, 1889 toCR°g’°ds1s"bse(I"™tly ordered! 
nnd to be continued thereafter if t, ' Bl0Sl As a matter of fact 
desired by Mr. W. The said W eZtTuihe^ l“r?,erel'iP did noi 
reserving a claim upon instruments mV™ S L r“T S‘°rder'™s 
m the store to the value of «500 i ’ • L G‘ ,mvmg retired from 
and he can also at any time demand h I ,o S “d -‘l’6 ?*** 
the said sum upon giving one it dealings with the firm while 
month’s notice,- ii, which cafe tlifa notile was" ■autfbt No Public 
agreement would beat an end ” g1™' of the dissolution ;

W. made a subsequent advance of k'i , c°ntinued to live at the
t0 Q’’ and °" the l^th of April his onT 7™ he,Wlls “bsel|t on 

1888, a receipt was given for ! T husiness: the lamp with
advance containing aflgëeement to th T™6 ? G Broa- eontimied „
P»y “over and abfve thea„,"eme,d «Ti ” li1Mr ^nse in the 
Of the 13th of February, interest ët to the h ' ™' 00Iitimied to hang 
At the rate of eight percent, per an- ^'Z^g ^ 'Z'Z

pnetors ” continued to be handed to

Company v. Graham and

UlTNER-

RUPTCY

ation in 
'elation- 
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ilnintifis 
irico of 
N, G. & 
stion in 
was an 

the evi- 
! was an 
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oustoniei,
WO. sole partner of said firm her "If' *«“* wheie 1 knowP mem- 

«.that these documel dH credit fa Z f''°m
not establish that the business J l ufterw"rd8 given to the 
the joint business of G and W or nr ■ * “,l™on who has lmd no 
that they were carrying it to as C' d™'"gs "ith ‘b but lu,s 
Principals or agents tor fach other ttajT “TT “S ,°nc of ‘ho public 
hut that they did establish that the „w oxlstod, and Ms not become
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PLEADING.

Motion to qua8h plea to indict
ment.]—See Criminal Law, 1.

See also Hides.

tirement ; and, as such notice was 
not given here, S. L. C. was liable, 
not only for the goods first, but for 
those subsequently, ordered, 
tice of the retirement havin 
been given. C. P. Reid &' Co. v.
Coleman Brothers, 93.

3. Change of firm—Novation- 
Privity.'] — A certain firm was in
debted to the plaintiffs. Another 
firm, bearing the 
composed of different individuals, 
assumed its liabilities, as between 
itself apd the former firm and con- 

V tinned the business and made certain 
\ payments to the plaintiffs, and also 

'asked for time to pay the balance.
There was no evidence of any assets 
of the first firm being taken over by
the second Unity of. 1 — See Waters and

Held, that the above was not, watercourses, 2.
. sufficient to create a new obligation 

as between the plaintiffs and the 
new firm.

Henderson v. Killey, 14 0. R. 149, 
and in appeal before the Supreme 
Court, un reported, cited and relied 

The Canadian Bank of Com- 
George Marks et al., £50.

g ever

PLEDGE.

Of shares of stock for a loan.\— 
Sec Shares.butname,same

POSSESSION.

Time to take possession on sale of 
land.]—See Sale of Land, 1.

Title by.]—See Landlord and 
Tenant.

PE

-

e 1

POWER OF SALE.

jfSec Statute of Limitations.

vierce v.
mg

PRACTICE.
As to appeal from report of local 

registrar.]—See Lien.
T4. Dissolution-Pending contract.] 

—The defendants ôontracted to de
liver lumber to a firm of three part
ners. Before delivery the firm 
dissolved, and the defendants refused 
to carry out their contract.

In an action brought in the indi
vidual naines of the three partners, 
for damages for non-delivery

Held, that the dissolution of the 
in law for

that
PRECEDENT.

Want of for action.]—See Hus
band and Wife, 3.

the
had

of tl)

firm was no j pstification 
the defendant’s refusal to carry out 
their contract McCraney et al. v. 
McCool et al., 470.

PREFERENCE.

See Fraudulent Preference.

A
pel i 
him,PRESCRIPTION.

Rights by.]—See Waters and 
Watercourses, 2.

PAYMENT.
When cash payment to be made 

sale of land.]—See Sale of Land, 1.
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PRINCIPAL AND'AGENT.

-See Agent.
and he lias no jurisdiction to bind 
over the prosecutor or pers 
intends to present an Kdictment 
against them. lie Chapman and the
aZï°TZ °ftlle Ci‘y °f London,and lie Chapman and the Water 
Commissioners of the City of Lon-
o}ni:^3°rpomtionoflheaty

on who

i PRIORITY.

Of registered judgment for alimo
ny over assignment for the benefit of 
creditors. \—See Alimony.

Of mortgage over mechanics lien 
which does not increase the selling 
value of the land.]—See Lien.

>■]-

2. Division Courts-New trial 
granted after fourteen days fro 
D-wi].—An action was tried in a 
Division Court with a jury on the 
loth January, when they found for 
the plaintiff with a recommendation 
that plaintiff should pay his own and 
defendant’s costs, whereupon judg
ment was entered for the plaintiff 
otîï I°StT jeserved- °“ January

L'ïçiîffisr.'Sfcî
J“iy. On February 5th an appli
cation was made for a new trial
which was granted on February 16th.

Held, that tile application for the 
new trial was too late not having 
been made within fourteen days from 
the trial as required by sec. 145 of 
the Division Court Act, R. S. 0. ch.

> ™ a prohibition was therefore 
directed. Bland v. Rivers, 407.

See Game.

PRIVILEGED COMMUNICATION

See Defamation.

PR0HII|TI0N.

1. Justices of the Peace—R, S C 
ch. 17j, secs. SO, 140-Corporation 
— frnon” in R. S. C. ch. 1, sec 7 
sub-sec »]_A writ of prohibition 
may be issued to a justice of the 
peace to prohibit him from exercis
ing a jurisdiction which he does not 
possess.

The word “ person” in R. S. C. ch.
J, sec. 7, sub-sec. 22, includes any 
corporation “to whom the context 

apply according to the law of 
that part of Canada to which such 
context extends,” but'as justices of 
the peace have not now and never

Sïrcîlrîftls ^q-ch-m-nowneroragenf’ 

A jnstJof theX cannot com- " “Ta

E:EE:eE=ESrEEE

IS.

r local

PUBLIC HEALTH ACT.Hus-

18 AND ;
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but they were not entitled to an 
injunction to restrain the defendants 
from operating the railway on the 
lands, nor to an order for delivery 
up of possession. .

Allgood v. Merrybent and Darling
ton R. IF. Co., 33 Ch. D. 571, dis- 

The Lincoln Payer

office a* application for a permit 
therefor; which should be accom
panied with a specification or ab
stract thereof, <Szc. ; and by the 11th 
clause, that after the approval of 
such plan or specification no altera
tion or deviation therefrom would 
be allowed, except on the application 
of the “ owner or of the agent of 
the owner ” to the city engineer.

By sec. 22 of the “ Public Health
Act,” owner is “S n«eanm| _ Evi.
the person, fur the time being, le ^ 6f_Eelectite brake—Latent 
ceivmg the rents oi the Undo on his J Conjecture.] - Action by
own account, or as agent or t istee , t0 r/cover images for the
„t any such Pers™ J l0 ^ I death'oi her husband by reason of,
receive the same it such lands and,^ was aUeged; a defective brake on 
premises were let:- . , defendants’ railway on
Æ»dU:Sg "dthye which deceased was employed as a 

terms of the by-law, meant a person

.J*

S;

iitinguished 
Mills Company v. The St. Catharines 
and Niagara Central R. II. Co., 
10G. m

of
r
pi
to

braketnan :—
Held, that there could be no re

covery, for the evidence failed to 
shew how the accident happened, 
the contention that it was the de
fective brake being mere conjecture ; 
and, even it had been the cause, it 
would have been no ground of li
ability, for under the delendant’s 
rules it was the deceased’s duty to 

and see that the brakes 
proper working order and 

report any defect to the conductor ; 
and if he made the examination he 
apparently discovered no defect as 
he made no report, a latent defect 
being no evidence of negligence ; and 
and if he omitted to make such ex
amination, etc., thery the accident 
would be attributable to his own 
negligence. Radgerow v. The Grand 
Trand Trunk Railway Co., 191.

Semble, that where a railroad 
public highway at a level 

crossing, and it is open to observa
tion that the highway is in a danger- 

state, liability will rest upon the 
operating company for resulting 
accident, even although a different

acting for the owner as trustee, Ol
in some such capacity, &c., and did 
not include a plumber-employed by 
the owner, to re-coiistruct the pltimb- 

his dwelling house. Regina

the»ill

v. Watson, 64G
vill

1

Vill;examine 
were inRAILWAYS.

1. Default in payment of 
pensalion moneys—Rights of land- 

— Injunction — Order for 
Vendor’s lien — Order

bilitowners 
possession — 
for sàle — Remedies.] — Held, that 
where a railway company had failed 
to pay the balance of compensation 

i awarded to land-owners in accord
ance with a judgment obtained tor 
fove same, although it had entered 
intb possession and was operating its 
railway over the lands, the land- 

entitled to an order 
declaring them to have a vendor’s 
lien on\the lands for the amount, 

provisions as were neces
sary to realize by means of a sale ;

G
way

11
the

crosses a
owners were

with sue 5.
of—.
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company was responsible for the 
original faulty construction of the 

,j*flway roadbed which led to the 
. unsafe condition of the highway. 

bibbald V. Grand Trunk It. IK Co. 
t aj-> Tremayn v. Grand Trunk 
H. W. Co, et al., 164.

msh earnings—Receiver.]-So long 
ns a railway company is a going con 
cern, bondholders whose bonds are a 
general charge on the undertaki

the

no right, even although in
terest on these bonds is in arrear, to 
seize, or take, or sell, or foreclose any 

4. Common carriers—Carriaqe of Pa?. ° •tlie ProPefty of ^e company. 
goods— Warehousing— Termination e eir remedy is the appointment 
of liability Privity of c/J~ ,, , ,

Urider a condition in a railway shin- ■ *r ■ bond,loldera of the defendants 
ping' bill the delivery of goods was « thls Cttse were held not entitled to 
to be considered complete and the wcréTh ^ cl.Mmed.b7 them> which 
responsibility of the company to ter- .Ç® ®arn.mgs °f ‘he road d«PO- 
minate when the goods were nlaced .. v ™d wl™h had been
in the company’s warehouse at their ïtached b7 Judgment creditors of 
destination. ine road.

Che goods were carried to the an, C‘Si°“ °f C" 18 °- «
station at the place of delivery and r!; ™vereed' PMpt v. The St.

S ™£3:2some five miles distant from the —The C\17,-’ >ufsec- sec- sft]
humngees,tr-e PlaMff’S ^ °f Po-ssiorfTaX^irerbTfrmh

way company under /sub-sec. 23 of 
sec 20 of R. S. 0. ch 170, should be 
made to the County Judge and not 
a Judge of the High Court.

Part I. of the R. S. C. ch. 109, 
does not apply to the applicants, a 
company incorporated under a local 
Act, 52 Vic. ch. 82 (0.), though 
under Dominion control, as being a 
railway for the general advantage of 
Canada, it being only applicable to 
railways constructed or to be

Co*

Evi-

by
the 

ii of,

id to

of H- 
:1 ant’s

> rakes 
r and 
ictor ; 
on he

defect

cident

Grand

Held, that the station was the 
destination of the goods and not the 
village : that the shed, . was a ware
house within the meaning of the 
condition : and that after the goods 
were placed there the company's lia
bility was at an end.

Goods were sent by another rail
way company and were carried by it 
to its crossing point with defendants’ 
hue when the goods were delivered 
over to defendants to be carried to 
the plaintiff

IIeld, that an action for the loss of 
the goods was not maintainable by 
plaintiff against defendants as there 

no privity of contract between 
t'ieni- Richardson v. Canadian 
racxfic Railway Company, 369.

5. Bondholders' rights to property 
of—Judgment creditors' right to gar-

structed under the authority of a 
Dominion Act. The Toronto Belt 
Zme Railway Company v. Lauder,

1.
lilroad

iserva- 
lauger- 
ion the 
suiting 
fferent

As trespassers. ]—See .Damages.

RAPE.
See Criminal Law, 2.
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makes provision for the giving of 
special security for the payment of 
moneys under sec. 107 :—

Held, that the bond given by the 
defendants must be taken to be re
stricted to the performance by the 
Registrar of the duties imposed upon 
him other than the duty imposed by 
sec. 107 ; and the action was dis
missed. County of Middlesex v. 
Smallman et al., 349.

3. Registry Act—Actual notice— 
Imputed notice—Relief on ground of 
mistake—Subrogation—R.S. 0.1887, 
ch. 1U, sec. SO.]—The plaintiff 
registered a lien against certain 
lands. On the day before such 

gistration the defendant, an intend
ing purchaser, had searched the 
registry and found only two incum
brances registered against the pro
perty. Shortly after the defendant 
completed his purchase, and having 
paid off the two incumbrances, 
registered discharges thereof with 
his deed of purchase, but as he did 
not make a further search, he did 
not discover the plaintiff’s lien

Held, affirming the decision of 
Falconbridge, J., that the defendant 
-773 entitled to stand in the place of 
the incumbrancers whom he had 
paid off, and to priority over the 
plaintiff's lien.

The Registry Act does not pre
clude inquiry as to whether there 

knowledge in fact ; and the 
Court was not compelled as a con
clusion of law to say that the defen
dant had notice of what he was do
ing, and so could not plead mistake.

Broum v. McLeçin, 18 O. R. 533, 
specially considered. - 
rison, 669.

DIGEST OF CASES.788

RECEIVER.

See Railways, 5. cl
T
P!

REGISTRATION.

Of judgment for alimony.]—See 
Alimony.

I"
In
si

?
te
lllREGISTRY LAWS. tl

1. Registration of subsequent deed 
__Priority—Proof of valuable con
sideration.]— Registration of a sub- 

quent deed will not give priority 
7; another unregistered deed from 

the same grantor, prior in point of 
time," unless a valuable consideration 
for the former is proved. Mere 
production or registration oL^he 
instrument by the party claiming 
under it is not sufficient proof for 

Barber et al. v. Mc-

th■ Bi

.

be
Tlthis purpose. 

Kay et al, 46. In
it

2. Bond for performance of duties 
of office of Registrar— Payment to 
municipality of portion of fees— 
Liability 01 sureties—R. S. 0. ch. 
114, secs. 13,107.]—Action upon a 
bond of the defendants as sureties 
for a Registrar of deeds, dated 8th 
January, 1886, to recover the por
tion of fees received by him which 
he should have paid over to the 
plaintiffs under the Registry Act, 
R. S. 0. ch. 114, sec. 107.

The bond was in the form pre
scribed by schedule A. of the Act, 
atrd was conditioned for the perform
ance of the duties of the Registrar’s 
office and against neglect or wilful 
misconduct in office to the damage 
of any person or persons.

The form was prescribed before 
the introduction of the provisions 
now contained in sec. 107 of the 
Registry Act, which by sec. 13

:
ga

m sh
1L
trr
be

in
W

the
tal
ter

Abell v. Mor-
Mx

RIGHT OF WAY.

See Way.

Eq
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SALE OF GOODS. Agency Association—Colonial Seen- 

nties Company—82 Vic. ch. 62, sec. 
0, (0.)—86 Vic. ch. 121, sec. 5, 10.) 
r—R. & O., 1887, ch. 1, sec. 8, sub-s. 
4/.J—On a reference as to title to 
land, it appeared that one H. 
trusted certain moneys to a Loan 
Association to invest for her

of
of Intention of purchaser to set-off a

claim against vendor —Éraud.]_
The plaintiff with the intention of 
parting with the possession and pro
perty in certain flour made an abso
lute sale of

;he

the
same, on apparently 

short terms of credit, to defendant, 
who withheld from plaintiff* his in
tention to pay for the flour by setting 
up a claim he had acquired against 
the plaintiff : —

Held, that this did not constitute 
on the defendant’s part 

as to entitle the plaintiff to disaffi 
the contract and replevy the flour. 
Baker v. Fisher, 650.

by
mortgage, under an agreement that 
the Association should guarantee to 
her payment of interest at seven per 
cent, and in consideration thereof 
should retain to their own use all 
interest over that rate. The mort- 
gage, which recited the said agree
ment, was taken to the trustees ap
pointed by the Association, and was 
made in 1861. By 32 Viet. ch. 62, 
sec. 5,(0.) all lands, mortgages, <fcc., 
held by trustees of the Association 
were to be deemed vested in the C.

- . , Company, so that the same might
1. Agreement—When payment to be sold, assigned, &c., by the latter 

be made—Title — Prior mortgage— Subsequently the mortgagor released 
Time to take possession—Interest.}— his equity of redemption to the C 
In an agreement for the sale of land S. Company, in full satisfaction of 
it was provided that the cash pay- the mortgage moneys, but not 
ment should be made and the mort- to merge the mortgage. By 36 Vic 
gage for the balance given, “ so soon ch. 121, sec. 5, (O.) all lands mort- 
as the solicitors for the purchaser gages, <fcc., held by the C. S. Com- 
shall be satisfied with the title —
Held, that the meaning of the 
tract was that payment was not to 
be required, until such title 
shown as would justify the purchaser 
in taking possession, and following 
Wells v. Maxwell, 32 Beav. 552, that 
no satisfaction being given as to a 
prior mortgage affecting the land 
until two years after the agreement, 
the purchaser could not prudently 
take possession until then, and in
terest on the purchase money should 
only be allowed from that time. Re 
McLean and Walker, 161.

i of a fraud
187,
itiff

the
SALE OF LAND.

ving

with
! did

did

of
pany, were to be deemed vested in 
the C. T. Company, so that the same 
might be sold, assigned, &c., by the 
C. T. Company. Afterwards the 
latter company conveyed the lauds 
to the vendor.

Held, that, inasmuch as the above 
Acts made no mention of H„ the 
vendor could not make a good title 
free from her claim, who, unless the

had
the

, pre- 
there 
l the

lefen-

Jt533’
eys advanced by her had been 

repaid, was in equity substantially 
the owner of the mortgage, and i 
she chose to adopt the act of the 
trustees in taking a conveyance of 
the equity, then of the land. Afack- 
lin v. Dowling, 441.2. Title to land—Private Acts— 

Equitable interest — Person not 
named in Private Act — Canada I
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Certain shares not numbered or 
capable of identitication, transferable 
on the books of a company, were 
transferred by the plaintiff to 
brokers, “ in trust ” as security for 
the payment ot a loan. The plain
tiff’s transferees afterwards trans
ferred the shares to others as security 
for other and larger sums due by 
them than were due by plaintiff to 
them. Each transfer subsequent to 
that of the brokers was made “ in 
trust.v

The plaintiff was aware that the 
brokers were raising money on his 
shares, but was assured by them 
that he could redeem his stock on 
payment of the amount due by him.

The brokers being unable to re
deem the shares, in an action by the 
plaintiff against the last transferees, 
who had sold them for a large sum 
after tender by plaintiff of amount 
due by him, to compel them to 
account for their value :—

Held, that the form of the transfer 
to the last holders was sufficient to 
put them on enquiry, and that they 
were chargeable with notice of the 
facts and of the plaintiff’s rights in 
regard to the shares ; and that he 
was entitled to the value of the stock 
after payment of the amount he had 
borrowed on it from the brokers, 
and that the value of the shares was 
to be taken at their highest market 
value between plaintiffs tender and 
tlio conclusion of the trial herein. 
Duggan v. The London and Cana
dian Loan and Agency Company et 
al., 272.

DIGEST OF CASES.

SEDUCTION. f,

Action by brother — Loss of 
service — Infant defendant — Non
appointment, of guardian—Rules 
161, 313.]— In an action for seduc
tion it appeared that the plain
tiff was the brother of the girl se
duced ; and tjiat the girl, though in 
the service of another person, yet 
(by agreement with her mistress, 
entered into at the time of her en
gagement) was at liberty to perform, 
and did perform certain services at 
home for the plaintiff, under contract 
with him for which she received com
pensation :

Held, that the plaintiff was enti
tled to maintain the action.

Rist v. Faux, 4 B. it S. 409, spe
cially referred to ; Thompson v. Ross, 
f> H. tfc N. 16, distinguished.

ft also appeared that the defen
dant was not quite of age, and that 
no guardian had ever been appointed, 
but that the fact of infancy was well- 
known to the defendant’s parents 
and to the solicitor and counsel who 
appeared for him at the trial, and no 
objection on this ground was taken 
till this motion before the Divisional 
Court :

b
■ f<

tl
1>

si
bi
cl
th
tr

th

ph

m dit

the
Wi

(

Held, that under Rules 261 and 
313, the appointment of a guardian 
was not imperative; the Court had a 
discretion ; and in this case the judg
ment obtained against the defendant 
at the trial should not be interfered

Fur nival v. Brooke, 49 L.*T. N. S. 
134, followed. Straughan v. Smith, 
558.

C.

29

32

36

\
37

SPECIFIC PERFORMANCE.SHARES.

Pledge offor loan—Transfers “in 
trust ” — Fledge by transferee for 
larger loan—Notice of trust—Right
to redeem — Measure of value.)— specific performance of an agreement

Discovery of want of title—Repu
diation on other grounds—Control 
of title—Fraud.]—To an action for

88

46’
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for the exchange of lands the agree
ment was admitted, the only defence 
being fraud and a repudiation there- 

, j- ™onth Priov to the trial, 
the defendant ascertained that the 
plaintiff's wife and not the plaintiff ■ R. S. 0. eh. 100 nt 1 1 c „ 
was the owner of the land, and that WAVa> «• ’ P 1 ~See Rail-
she had executed a deed thereof to 
be delivered to the defendant. No 
claim for repudiation was made on
the ground of want of title. At the
trial the defendant was allowed to 
amend by setting-up that neither at 
the time of the agreement nor at the 
commencement of the action was the 
plaintiff tile owner of the land, with
out any averment that on the dis
covery thereof the defendant 
diated on such ground

Held, that the amended defence 
constituted no answer to the acti 
and that the defendant

L. DIGEST OF CASES.
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J: sub'sec 22-l-tole

S. C. ch. 99,bO 26, 96, 104.]-&e

7
AXpBA»™:120’8eC'56']-&CBA™7

ÎO
to Ri^;dS- C- ch- !23, secs. 12-14.1—See 

Notes, 1. Exchanoe and Promissoryin

panv,S2.C' °h' 129, 8eCl s3- ]—See Com-is

R. S. C. ch. 142, secs. 5, 10.1—See Ex 
tradition, 2. J ee ÊX'

nSitw.t 167' Ca.M-

IS,
LRju,rmEt™U^cs’, t™- 2 Hon,

not having 
repudiated when he ascertained the 
plaintiff had no title, it was suffi
cient if the plaintiff made title on
w,;;emce ‘"erefo"-

it
imlLaw',?' 162 eec' «■]—«« Ca.«-to

Law,S1 °h' l63, acc' Obiminalto
y Of building lease.]—See Thusts 

AND TrUSTFaES, 2.
-l%™ALLA^iBUb-’eC-(C); ‘«'I

in

Pno„mmoK°,hi.174' *“* ”•;k
id STATUTES.

isalLaw,^.’ °h 103. ===•»■]-&« Cam.
or THE p'ea'oe, 278' 62-J-S« J^cs

8’ aUb-8ec; 47-]-

fek™™»25’ 2°' ,ub- ”=•

R. S. O. ch. 44, sec. 30.]—See Alimony.

R. S. O. ch. 44, sec. 62.]—See Courts.

R. S. O. ch. 51.]—See Prohibition, 2.

c*1, 8ec- 10.]—See Husband 
and Wife, 4.

ti^ ^ Q ^4* 8ec" 1 ' ]~&ee Convic-

■8,

et
id 29 & 30 Vic. ch. I22.]-Nee Game.

oS; 2Ch- 62 86C' 5 Sale

et

ov3ÏZt? 121'888-5 W-fe Sxle

.NA7uw.1:38',eo-6(D',1-AeCMM-

38 Vic. oh. 16, secs. 1, 6 (O.)]—Nee 
Limitations of Actions.•ol

100—VOL. XIX. O.R.
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R. S. O. ch. 184, sec. 565.]—See Muni
cipal Corporations, 3.

DIGEST OF CASES.

R. S. O. ch. 102, sec. 30. ]—See Mort
gage, 1.

R. S. O. ch. 104, sec. 4, sub-sec. 2.]— 
See Mortgagor and Mortgagee.

R. S. O. ch. 193, sec. 2, sub-sec. 10, 
34, 35, 36.]—See Assessment

Taxes.
R. S. O. ch. 108.]—See Vendor and 

Purchaser, 2. R. S. O. ch. 194.]—See Liquor License 
Act.—Mandamus.

R. S. O. ch. 194, sec. 12.]—See Inn
keeper.

R. S. O. ch. 108, sec. 4, sub-sec. 2.]— 
See Devolution of Estates Act.

R. S. O. ch. Ill, secs. 4, 43.]—See 
Limitation ok Actions.

R. S. 0. ch. 114, secs. 13, 107.]—See 
Registry Laws, 2.

R. S. 0. ch. 114, sec. 80.]—See Regis
try Laws, 3.

R S. 0. ch. 124.]—See Bankruptcy 
and Insolvency, 1, 2.—Mortgage, 2.

R. S. 0. ch. 124, sec. 2.]—See Bank
ruptcy and Insolvency, 3.

R. S. 0. ch. 124, sec. 7, sub-sec. 2.]— 
See Bankruptcy and Insolvency, 4.

R. S. 0. ch. 124. sec. 9.]—See Alimony.

6.]—See Bills of 
rtoaoes.

R. S. O. ch. 194, secs. 49, 70, 105.]— 
See Justice of the Peace, 3.

R. S. 0. ch. 194, sec. 70.]—See Intoxi
cating Liquors.

R. S. O. ch. 205.]—See Conviction.

R. S. O. ch. 205, secs. 6, 11, 22.]—See 
Public Health Act.

R. S. 0. ch. 205, sec. 49.]—See Muni
cipal Corporations, 1.

R. S. O. ch. 208, sec. 15.]—See Master 
and Servant, 1.

1

R. S. 0. ch. 208, sec. 15, sub-sec. 4.]— 
See Master and Servant, 2. t

tR. S. 0. ch. 125, sec.
Sale and Chattel Mo

R. S. 0. ch. 132, secs. 3, 14.]—See 
Husband and Wife, 1.

R. S. O. ch. 221, sec. 10.]—See Game. 

52 Vic. ch. 32 (D.)]—See Company, 2.

52 Vic. ch. 82 (0.)]—See Railways, 6.

53 Vic, ch. 44, sec. 4 (0.)]—See Insur
ance, 3.

Statute of Limitations.] — See
Limitations Statute of.

Statute of Frauds.]—See Frauds, 
'Statute of.

1
q

R. S. 0. ch. 141, sec. 3.]—See Master 
and Servant, 1.

R. S. 0. cb. 154.]—See Innkeeper.

R. S.‘O. ch. 167, sec. 132.]—See In
surance, 3.

R. S. 0. ch. 170, sec. 20, sub-sec. 23.] 
—See Railways, 6.

R. S. 0. ch. 171.]—See Injunction.

R. S. 0. ch. 183.]—See Company, 2.

R. S. 0. ch. 184, sec. 289.]—See Jus
tice of the Peacf., 1.

R. S. 0. ch. 184, sec. 489, sub-sec. 42.] 
—See Municipal Corporations, 4.

R. S. 0. ch. 184, sec. 550, sub-sec. 8.] 
—See Municipal Corporations, 2.
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STOCK AND STOCKHOLDERS.

See Shares.

th
STREET RAILWAY.

Operating on Sunday.]—See In
junction. th

(
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SUBROGATION.

See Registry Laws, 3.
considering the lapse of time before 
motion made, in the exercise of its 
discretion refuse to interfere. Bonn 
v. Brockville, 409.

I,

SUNDAY. Owner of tavern license.]—See 
Innkeeper.

See also Mandamus.
Restraining street railway from 

operating on.)—See Injunction.

TELEPHONE.

Liability of company in moving 
objects coming in contact with wires, 
and causing damage. See Munici
pal Corporations, 5.

SURETY. z '

See Registry Laws, 2.

TAVERNS AND SHOPS.

By-law fixing license fee in excess 
of sf'IOO—Delay in moving to quash.) 
—A by-law requiring amounts to be 
paid for tavern license fees in excess 
of $200, directed, as required, the 
votes of the electors to be taken 
thereon. The by-law was passed on 
the 25th February, 1889, and on 8th 
April, 1890, a motion was made to 
quash it on the ground that the votes 
of all the duly qualified electors had 
not been taken thereon, but only 
those of freeholders. By reason of 
the by-law the number of licenses was 
decreased, and had the motion been 
allowed it would have been too late 
for the corporation to make any 
change, by increasing the number of 
licenses so as to make up the defi
ciency, or to submit a new by-law. 
The only evidence in support of the 
motion was very weak and no per
son whose vote had been rejected 
complained. The applicant himself 
was a tavern keeper who had obtained 
a license for the year 1889, under 
the by-law without any objection, 
and had applied again for tile 
rent year :—

*
tenant by the curtesy.

See Statute op Limitations.

TIME.

Giving lime by renewals of notes.) 
—See Mortgage, 3.

Of will taking effect.)—See De
volution of Estates Act.

Delay in moving to quash by-law.] 
—See Taverns and Shops.

8.

TITLE.

By possession.)—See Limitation 
op Actions—Landlord and Ten
ant.

9,

1. Discovery of want of.]—See Speci
fic Performance.

See, also, Sale of Land, 2.

TRUSTS AND TRUSTEES.
The by-law being valid on its face 1. Investment of money, left to m- 

the Court, Under the circumtances, fants by will—Deposit in saving,

f-
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the end of the term for his improve
ments, and the draft lease settled 
provided that the plaintiffs should 
at tin- end of the term pay for such 
improvements or renew the lease for 
a further term of twenty-one years:— 

Held, that the provisions of the 
agreement and lease were reasonable, 
and bound the trust estate, and that 
the plaintiffs were entitled to specific 
performance. Brooke et al. v. Brown, 
124.

DIGEST OF CASES.

bank—Liability of trustee for legal 
interest—Acquiescence of statutory 
guardian of infants — Costs.] — 
Where moneys are left by will to be 
invested at the discretion of the ex
ecutor ,or trustee, the discretion so 
giveii cannot be exercised otherwise 
than according to law, and does not 
warrant an investment in personal 
securities or securities not sanctioned 
by the Court. And

Held, that an executor and trus
tee who deposited funds so left in 
trust for infants, at three and a half 
or four per cent, interest, in a sav
ings bank, did not conform to • his 
duty ; and his failure to do so ex
posed him to pay the legal rate of 
interest for the money, although he 
acted innocently and honestly ; and 
the acquiescence of the statutory 
guardian of the infants, not being 
for their benefit, did not relieve him.

Held, also, that defendant was not 
entitled to costs out of the fund, but 
that he should be relieved from pay
ing costs. Spratt et al. v. Wilson,

,

- fc:

I

3. Breaches of trust—Taking se
curities iit name of' one of two joint 
trustees—Pledging securities for ad
vance—Misapplication of moneys ad
vanced -4- Folloiving securities in 
hands ofyledgee.]—One of two joint 
trustees assumed to lend trust mon
eys on the security of mortgages on 
land, taking the mortgages to him
self alone “ as trustee of the estate 
and effects of J. C., deceased.” These 
mortgages were hypothecated by him 
to, and moneys were advanced to him 
by, the defendants, ostensibly to meet 

pec ted call by 
beneficiaries ; but the moneys were 
not so applied, nor otherwise for the 
benefit of the estate, and they were 
not required for any such purposes 
under the terms of the wi1! creating 
the trust.

In an action by the other trustee 
and two ne\V trustees, who were also 
beneficiaries, appointed in his stead :

lh.ld, that he had been guilty of 
two breaches of trust, and that the 
plaintiffs were entitled to follow the 
trust securities and to make the de
fendants account for all moneys 
received by them thereunder. Gum
ming et al. v. Landed Banking and 
Loan Co., 426. —-

Kf 0 one of the28. an unex

2. Provisions of will — Implied 
powers of trustees—Reasonable build
ing lease—Specific performance of 
agreement for.]—The plaintiffs w’ere 
trustees under a will, holding the 
legal estate in the property devised 
and bequeathed, in trust to maintain 
themselves and their children, with 
remainder over to the children upon 
the death of themselves ; with power 
to absolutely convey the property 
and to exclude any child from par
ticipating in the remainder

IS '
ill.1m

Held, tliat that the plaintiffs had 
implied power to make all reasonable 
leases, ^he plaintiffs made an agree- 

^ ment for a building lease to the defen-
Breach of by director.]—See Com-IP dant of part of the trust estate for 

twenty-one years, with a provision 
for compensation to the defendant at <gSee also Will, 2.
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VENDOR AND PURCHASER.
VENDOR'S LIEN.
-Vee Railways, I.

1. Exchange of lands — Lands 
subject to mortgage - Liability of 
purchaser to pay.]—A purchaser of 
an equity of redemption is bound 
between himself and his_ „ vendor to V01UNTARY CONVEYANCE.
pay oh the incumbrances, and this Transaction impnmdmtly carried 
qAite irrespective of the frame of "«-and mahout vrofessionh ZZl 

he™nta'[ between the parties. [ —Setting aside.]—One of the plain 
Where therefore lands were ex_ tiffs was the owner of a farm valued 

changed between the plaintiff and | at about $4,500, and being, as was 
defendant which were subject to “ls0 llIS wife, old and feeble and in 

the dei'endMt cal'ableof doing much manual labor 
the lh a bon,,d t0 l»y off those on “,"J .“i80 lllik,ate, negotiated wi 
nrot t tV°",™yed t0 him’ and to 6 defendant- ‘be wife's nephew a 
protect the plaintiff from liability y™ng man, with the object of effect- 
thereon. Loyd v. Johnston, 698. m8an arrangemen t for their support*

wtth„ntamtenanCe'. The 
S the husband
plaintiff to obtain independent ad
vice induced him and his wife to 
execute a deed to defendant, the lat
ter giving them back a life lease. 
Ibe consideration of the deed was

mortgage had been discharged'"and ljfe“eLe.°VeThe hfSduJf *’‘?d ‘he 
tb îh;‘hthJ dtle beill8 deduced liants for quiet enjoyment were made 
had dleV 16 dTuae °£ -a person who i a,"bject t0 the least and the covenants 
of tl un ! comi“S into force ! therein. The annual rental in the 
of the Devolution of Estates Act,”! lease was *1 with a covenant for qutt 

I “• u’ 1887> c- 108, the legal ! enjoyment, and 4

tor
that allddebts-of the testator had of whichlmwasto haveS, apC

Held, that both matters were “'so to pay $30 inVish yea'dy and 
matters ol conveyancing, and not of provide plaintiff with a ho,™ and

Under the ''Devolution of Estates h Tetl^Zm such p^f 
Act, where debts have been paid, »‘ons plaintiffs were to have the dm 
or where there are no debts, execm ce«)»„f the land on giving defenJU 
ors will hold the bare legal estate two months notice in writiuo/ind 

for the devisee ot the land of the if the default still continued plaSffs 
deceased. Martin v. Magee et al„ were to be at liberty to take "taps 

to eject defendant. The deed did 
not contain any power of revocation 
in case of defendant’s default :

Held, under the circumstances, the 
deed and life lease must be set aside. 
Uagartg v. Bateman, 381.

. “Devolution of Estates
Act —Outstanding mortgage—Mat
ters of conveyancing and matters of 
tltle-E S o. 1887, c. 108.]-Qn a 
sjile °f lands the purchaser objected 
to the title on the grounds (1) that 
there was no evidence that a certain

a special covenant

/Rights of as to damages under 
agreement for sale of laud.]—See
Damages.

See also Sale op Laüd„2.

<
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Held, that the dam as a piece of 
property was an entire thing and 
that the plaintiff was not entitled to 
an injunction restraining the use of 
the water, his remedy being in dam
ages against the owner not entitled 
to the easement.

A right to an easement previously 
enjoyed cannot be- acquired by the 
lapse of time during which the owner 
of the dominant tenement has a lease 
of the land over which the right 
would extend. During such unity 
of possession the running of the Sta
tute of Limitations is suspended. 
Stothart v. Hilliard et al., 542.

3. “ Ditches and Watercourses 
Act, 1883”—Work not in accordance 
with award—Remedy under sec. 13 
—Costs.}—Where an award has 
been made under the “ Ditches and 
Watercourses ' Act, 1883,” the only 
remedy for the non-completion of 
the work in accordance with the 
award is that provided by sec. 13 of 
the Act.

Murray v. Dawson, 17 C. P. 588, 
followed ; and O'Byrne v. Campbell, 
15 O. R 339, distinguished.

No other or greater costs were 
allowed to the defendants than if 
they had successfully demurred in
stead of defending and going down 
to trial. Hepburn v. Toumship of 
Orford et al, 585.

DIGEST OF CASES. X

WAIVER.
See Bills of Exchange and Prot 

missory Notes, 1.
ti

P
5

WAREHOUSE.
See Railways, 4.

WAREHOUSE RECEIPTS.
See Banks and Banking.

WATERS AND WATERCOURSES
1. Definition of watercourse—Sur- 

facé-tvater.']—A watercourse entitled 
to the protection of the law is con
stituted if there is a sufficient natu
ral and accustomed flow, of water to. 
form and maintain a distinct and 
defined channel. It is not essential 
that the supply of water should .be 
continuous or from a perennial living 
source. It is enough if the flow ari
ses periodically from natural causes 
and reaches a plainly-defined chan- 
nel of a permanent character. Beer 
v. Stroud, 10.

2. Easement — Prescriptive rights 
—Dominant and servient tenements 
—Lease of servient tenement—Unity 
of possession—Suspension of ease
ment—Joint owners of mill dam— 
Injunction—Damages.}—One of two 
joint owners of a mill dam, each hav
ing a mill on thé opposite sides of 
the river by which the dam was 
foriped, was entitled to a prescriptive 
right t° the supply of water as fur
nished by the dam all the way across 
the river and to dam back the water 
on to the plaintiff’s land, but the 
other owner was not.

In an action to restrain both 
owners from backing the water to 
the detriment of the'plaintiff :—

d

t-

t
h
ti
si

b

h

P
t
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bWAY.

Easement—Severance of tenement 
by devise—Reasonable enjoyment of 
parts devised—Necessary rights of 
way.}—Upon the severance of a 
tenement by ° devise into separate 
parts, not only do rights of way of 
strict necessity pass, but also rights 
of way necessary for thê reasonable 
enjoyment of the parts devised, and

y %

t
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which had been and were up to the 
time of the devisp used by the owner 
of the entirety for the benefit of such 
parts. Briggs v. Semmena et, al. 
522.

797
e of

d to 
e of

tied

The attorney and medical man in 
attendance were of opinion that he 
had sufficient mental capacity to 
make a will. The same attorney 
had sometime before induced him to 
refrain from making a similar will. 
Shortly before the execution of the 
will he had handed to his daughter 
a bank deposit receipt which she had 
transferred to her name, and partly 
used, he stating that he wanted her 
to take care of him, and that he 
going to have a will drawn. From 
the - evidence it appeared that the 
testator, as well as his daughter, 
were under the impression that the 
will had reference to the deposit 
receipt only

Held, (varying the judgment of 
the trial Judge) that the will 
invalid, its execution under the cir
cumstances of the testator’s condi-. 
dition, and the absence of

WIFE.
the See Husband and Wife.

ight
WILL.

•5ta- 1. Validity of—Instructions for— 
Mental and physical capacity of tes
tator—Donatio mortis causa—Suffi
ciency of —The testator when nearly 
eighty years of age executed a will 
devisiug the whole of his estate to a 
son and daughter by his first marriage 
to the exclusion of his wife and other 
children of the second marriage. At 
the time of its execution he was on 
his death-bed, staying with his daugh
ter in the United States, having 
shortly before left his farm in Onta
rio without any notice to his wife 
and other children. For some time 
before he had been afflicted with a 
complication of diseases rendering 
him incapable of managing his farm, 
and which resulted in his death

led.

13

any ex
planation to him of the effect of his 
testamentary act, being a fraud on 
the part of (those concerned in pro
curing its execution r—

Held, also, that the gift of the 
deposit receipt was a valid donatio 
mortis'causa. Freeman v. Freeman, 
141.

of
the
I of

88,

Sell,

if
in- 2. Rule in Shelley's Case — 

Trust—Restraint on- alienation by 
sale but not■ by mortgage — Rule 
against perpetuities.]—A testator by 
his will devised certain lands to his 
son N. M., for life, and after his 
decease to his heirs and assigns for
ever, but subject to the payment 
within three years out of the rents 
and income of a sum of

shortly after the execution of the 
will in question. A will was pre
pared by an attorney practisipg in 
the place the testator was staying, 
leaving everything to the daughter, 
solely on the instructions of her hus
band. Ofi this being read over to the 
testator, who was lying in bed and un
able to rise, suffering great physical 
and mental prostration, he remarked 
that it waS not right, that he wanted 
the son’s name in it too. The will 
in question was then prepared, and 
after being read over to him, without 
explanation as to the effect of the 
language jwsed, was executed by him, 
with assistance, with great difficulty.

’ of

■ of money
charged upon the lands therein 
specified ; after his death the land 
was to be sold provided N. M.’s 
youngest child then living was of

of

of
hts the age of twenty-one years, the â 

proceeds thereof to be equally divided Z 
between N. M.’s children at the ! 
time of the sale

ble
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taker, or even a worker on shares, 
and that S. M.'s temporary absence 
from the mansion house on the pro
perty, which was kept furnished and 
in charge of a servant, did not create 
a forfeiture. Macklem v. Macklem 
et al., 482.

See Trusts and Trustees, 2,

DIGEST OF CASES.<3 4

Held, affirming the judgment of 
Street, J., at the trial, that under 
the rule in Shelley’s Case N. M.took 
an estate in fee simple in the land, 
but reversing it so far as it held that 
there was a trust in favour of N. 
M.’s children.

Held, also, that by the terms of 
the will there was a restraint on 
alienation by sale, but not by mort
gage.

m
il
E

WINDING-UP ACT (DOM.)
See Company, 1, 2.Held, lastly that the executory 

devise in favour of N. M.'s children 
was void as a violation of the rule 
against perpetuities. Meyers v. The 
Hamilton Provident and Loan Com
pany, 358.

r
WINDING-UP ACT (ONT.)

-Ses,Company, 2.Ait

||g3. Devise — Forfeiture — Actual 
possession and occupation—Posses
sion by servant, caretaker, or worker 
on shares.]— S. M. had become en
titled under T. 0. S.’s will to certain 
property called “Clarke Hill,” of 
which T. C. S. was owner when he 
died, and also to an undivided in
terest in certain other property of 
which T. C. S. was tenant in com- 

He also became entitled to a

WORDS.
“ Anything done under this Act 

— See Hides.
“ Branch."]—See Assessment and 

Taxes.
“ Defect."J—See Master and Ser-

“ Given for a patent right."]—See 
Bills of Exchange and Promissory 
Notes, 1.

“ Mineral."] — See Municipal 
Corporations, 3.

“ Moving."]—See Master and 
Servant, 1.

“ Owner or agent" in R. S. 0. ch. 
205, sec. 6.]—See Public Health 
Act.

il

mlegacy under the following clause of 
A. H. S.’s will : “ I will and direct 
that so soon as S. M. 
and does take actual possession of 
the real estate and property * *
under the will of T. C. S. * * 
my executors * shall * *
long as he remains the owner and 
actual occupant of the said real estate 
pay over to him * * the annual
sum of $2,000 to enable, &c.”

Held, that this clause, read in con
nection with the will of T. C. S., 
referred only to the land of which 
T. C. S. was absolute owner, and not 
to the land he owned as tenant in

:«
“ Person"]—See Prohibition, 1.
“ Personal property."]—See As

sessment and Taxes.
“ Place ofbusiness."]—See Assess- 

and Taxes.
• “ Total disability."] — See Insur

ance, 1.
“ Watercoursç."] — See Waters 

and Watercourses, 1.

common :—
H/Xd, also, that actual possession 

and occupation of the land by S. M.
consonant with and satisfied by 

the possession of a servant or care-

WORKMENS COMPENSATION 
FOR INJURIES ACT.

See Master and Servant, 1, 2, 3.

v


