THE
Ontario Weekly Reporter

AND

INDEX-DIGEST

1903

DITOR ;
E. B. BROWN, ESQUIRE

TORONTO : 2
THE CARSWELL COMPANY, LIMITED
1903



Entered according to the Act of t

year one thousand nine hundr
Company, Lmn'tn,

he Parliament of Canada, in the

ed and four, by THE CARSWELL
in the office of the Minister of Agriculture.

PRINTED ny
THE CARSwELL, Co., LiMitep
30 ADELAIDE ST., EAsT
Toroxto



5°\5°q
TABLE OF THE

NAMES OF CASES

REPORTED IN

VOLUME 2 OF THE ONTARIO WEEKLY REPORTER

The

Sigures in dicale the pages of The Ontario Weekly Reporter on whick the

cases will be found.

A.
Acheson v, Bastard School
s 5 oy Trustees,45|.
Adams v, Cox, 93.
Ahern v, Booth, 696,
Ahrens v, Tanners’
'479, 3'3-
exander v, Miles, 30z,
Allen.v. Crozier, 485:.; 7536, 80s.
American Cotton Yarn Exchange v
Hoffman, 416, 987, :
American Tire Co.
Case, 29. :
Anderson v, Chandler, 186,
Anderson v, Elgie, 584.
nderson Produce Co, v, Nesbitt, 43o0.
nderton v, Montgomery, 413.
Anthony v, Cummings, 647.
Appleton v, Fuller, 1083,
rcher v, Society of Sacred Heart of
Jesus, 847.
Armour v, Anderson, 47

Association, 464,

Re — Dingman’s

tion 17, %, 930
Assel-stine v. ,Fraser, 628,

ey ’ Atchison v, Hunter, 856,

Atkinson v, Plimpton, 827, g14.

Atlantic and Lak i
v. The King, s:'Supenor R. W. Co.

Attomey-General
V. Brown, 30
Attorney-General v. City of ',I‘oront0,539-

Attorn 'y.Gene
Tal v. Toronto General
Trusts Corporation, 27%:

Att . i
l?;r;oy General for Ontario v. Wynne,

B.
Bailey, Re, 888,
aker v, Weldon, 432.

Baldwin h:on and Steel Works (Limited)
5 v. Dominion Carbide Co., 6, 170.
alfour v. Toronte R. W, Co., 671.

O.w, R. YOL, 1. —a,

Banfield v. Hamilton Brass Mfg. Co.,
837.

Ban3k of Hamilton v. Anderson, 1127.

Bank of Montreal v. Lingham, 332.

Banque Provinciale du Canada v. Char-
bonneau, 558.

Bastedo v. Simmons, 866, 955.

Bateman v. M il Printing Co., 242.

Bawtinheimer v. Miller, 393.

Baxter and Galloway Co. v. Jones, §73.

Becker v. Dedrick, 786.

Bedell v. Ryckman, 86, 148, 280.

Bentley v. Murphy, 1014.

Berridge v. Hawes, 619, 741.

Berry v. Days, 384.

Bertram v. Pursley, 264.

Biggart v. Town of Clinton, 1002,

Birkbeck Loan Co. v. Johnston, 556.

Birmingham v. Larkin, 536.

Birney v. Scarlett, 300.

Bisnaw v. Shields, 396.

Black Eagle Mining Co., Re, 797.

Black v. Imperial Book Co, 117.

9. Blackwell v. Blackwell, 411, 507.

Blain v. Canadian Pacific R.W. Co.,76.

Bolster v. Booth, 8go.

Bonter v. Nesbitt, 610, 1043.

Bosbridge v. Brown, Re, 863.

Boulton v. Boulton, 884.

Bourque v. City of Ottawa, 701.

Boyd, Re, Boyd v. Boyd, 1056.

Boyd v. McKay, 231, 604, 1131.

Bradburn v. Edinburgh Life Insurance
Co., 253.

Bradley, Re, 711. 6

Bradley v. Gananoque, etc., Co., 710.

Bray, Re, 520, 711.

Bre:);dy v. Grand Trunk R. W. Co.,

1169. o
Brewer v. Lake Erie and Detroit River
R. W. Co., 125.

Bridge v. Johnston, 738.
Brown and Slater, Re, 101.
Brown v. Hazell, 784.
Brown v. Vandervoort, 742.



i . TABLE OF CASES

Buckindale v. Roach, 775, 788, 824.

Burdett v. Fader, 942. :

Burkholder v. Grand Trunk R. W. Co.,
267.

Burnett v. Bock, 182,

Burnett v. Nott, 201.

Burnham v. Hays, 535.

Burnside v. Eaton, 412,

Burr v. Bullock, 428.

Busman v. Central Trusts Co., 1096.

Butt v, Butt, 423.

Ci
Caldwell v. Buchanan, 839,

Camden, Township of, and Town of
Dresden, Re, 200,

Campbell v. Baker, 504,

Campbell v, Scott, 144.

Canada Biscuit Co. v, Spittal, 387, 735.

Canada Co v. Town of Mitchell, 732.

Canada Foundry Co. v. Emmett, 1032,
1102, ;

Canadian Bank of Commerce v. Ten-
nant, 277, 393.

Canadi'sanq}csngernl Electric Co. v. Ta-
gona Water and Light Co., 1055,

Canadian Pacific R. W. Co. and Asse-
lin, Re, 712.

Canadian Pacific R. W. Co.
of Toronto, Re, 375.

Carew v. Grand Trunk R.W,

Carey v. Smith, 16

Carpenter v. Pearson, §26,

Cartwright School Trustees and Town-
ship of Cartwright, Re, 340.

Castle v. Chaput, 499

Cavanagh v. Cassidy, 27, 143, 303, 391.

Cayley v. Graham, 400,

Centaur Cycle Co. v. Hill, 1025,

Central Canada Loan and Savings Co.
v. Porter, 137,

Central Trust Co. of New York v. Al-
goma Steel Co,, 87s.

Centre Bruce Provincial Election, Re
1004.

Chambre v, Gundy, 243, 244.

Chandler & Massey (Limited) v. Grand
Trunk R.W. Co,, 286, 407, 427,1044.

Chandler v. Gibson, 843,

Charlton v. Brooks, 684.

Chittick v. Lowery, 957.

Clark v, Walsh, 72,

Clarke, Re, 980,

Cleghorn and Asselin, Re, 28,

Clemens v, Town of Berli

Clergue v, McKay, 647.

and City
Co., 313.

n, 1115,

iv

Clergue v. Preston, so.

Cobban Mfg. Co. v. Lake Simcoe Hotel
Co. 48, 310.

Colbourne v. Hamilt
Co., 548.

Confederation Life Association
Clarkson, Re, 943.

Confederation Life Association v. Moore,
941, 1030, 1087, 1120,

Conmee v. Lake Superior Printing Co ,
509, 543, 743.

Connell v, Jewell, 655.

Conner v, Dempster, 833.

Cook and Laird, Re, 667.

Cook v. Dodds, 936.

Cook v. Town of Collingwood, 966,

Corneil v. Irwin, 466,

Cornell v. Hourigan, 4, 510,

Cornyn, Re, 1156,

Coulter v, Sweet, 1,

Craig v. Beardmore, 98s.

Craig v. Shaw, 449, 508.

Crc;ar v. Canadian Pacific R, W. Co.,
187,

Cresswell v, Hyttenrauch, 447, 655,662.
Crossett v, Haycock, 699,

Crompton and Knowles Loom Works v.
Hoffman, 273.

Crowder v, Sullivan, 1129,

Cusack v. Southe n Loan and Savings
Co., 179. :

on Steel and Iron

and

158 5

Daigneau v, Dagenais, 132,

Dainard v, Macnee, 284.

Dalton v, Williams, 814.

Davidson v. Grand Trunk R.W, Co. 185,

Davidson v, Insurance Co. of North
America, 621,

Davieaux v, Algoma Central R.W. Co.,
351,

Davsies v. Fri

edman, 220,
Dawdy v,

Hamilton, Grimsby, and
Beamsville R W, G

o. ;
Deacon v, Webb, 110, ——
Delap v, Codd, 790, 849.
Delhi Fruit and Vegetable Canning Co.

v. Poole, 413,

Deller, Re, 1150,

Denison, Re, Rex v, Case, 152, 512.

Denison v, Taylor, 386, 469.

Dennis, Re; 13.

Deseronto Iron Co. v. Rathbun Co.,
414, 418.

Dever v. Fairweather, 389.

YT o

g sodae




v

TABLE OF CASES

Di;k;on and St. Andrew’s College, Re,
46.

Dickson v. Tp. of Haldimand, 969.
lerlamm v, Toronto Roller Bearing
Co., 463, 479.

Dillon v Mutual Reserve Fun'd Life
Assn., 78.

Dixon v, Globe Printing Co., 726.

Dodge v, Smith, 561,

Doherty v, Millers and Manufacturers
Ins. Co., 217,

Dominion 04j] Co., Re, 826.

ominien Syndicate v, Oshawa Canning
Co., 674

Donaldson, Re,
810.
Doran v,
Doughty
Dowling
Doyle v.
1029,
Drew v. Town of Fort William, 467,

Dunn v, Malone, 1036,
Duprat v. Daniel, 940,
Dwyer v, Garstin, 879, 1105,

b O
District Mutual Fire

Gibson v. Donaldson,

McLean, 788,

and Johnson, Re, 42.

v. Dowling, 422,

Drummond Schoo] Trustees,

Eacrett v. Gore
Ins. Co., 1009,
Eacrett v. Perth Mutual
1011,
Earle v. Burland, 769,
East Middlesex Provincial Election, Re,
233.
Edgeworth v, Edgeworth, 404.
Elgin Loan Co. v, National Trust Co ,
1159,
Elliott v, Hamilton, 141.
Elma Township of, and Township of
Wallace, Re,-198,
Empire Loan Co, v. McRae, 325, 405.
mployers’ Liability Assurance Corpor-
ation, Re, 348.
Englehardt, Re, 627. :
Equitable Savings, Loan and Building
Association, Re, 366. ;
Equity Fire Ins. Co, v, Merchants Fire
Ins. Co., 820.
Evans v, Clancy, 522.
Evans v, Jaffray, 678.
Evoy v, Starr Printing and Publishing
.Co.,, 91, 119,

F.
Falvey v, Falvey, 476, 832.
Farmers' Loap and Savings Co., Re, 854

Fire Ins. Co.,

vi

Farmers’ Loan and Savings Co. v, Ear-
heart, 454.

Farmers’ Loan and Savings Co. v. Munns
503, 823.

Farmers’ Loan and Savings Co. v. Pat-
chett, 702.

Farmers’ Loan and Savings Co. v. Scott,
23 .

Farmgrs’ Loan and Savings Co, v. Strat-
ford, 1060, 1142.

Farrell v. Grand Trunk R. W. B 8‘5.

Fawkes v, Attorney-General for Ontario,

149.

Fendal v. Wilson, 920,

Fensom v, Canadian Pacific R. W. Co.,
479.

Ferguson v, Cornelius, 259,

Ferguson v, McNulty, 657.

Fielding and Town of Gravenhurst, Re,
836.

First Natchez Bank v. Coleman, 358.

Fitzgerald v. Fitzgerald, 68.

Fitzgerald v. Wallace, 1047.

Flett v, Coulter, 142. P

Flynn v. Toton;o Industrial Exhibition
Association, 1047, 1075.

Forbes v. Grimsby Public School Board,
947, 1158.

Foster, Re 212, 895.

Frank v. Hohl, 489.

Fuller v. Appleton, 424, 448, 829.

Furlong v. Hamilton Street R. W, Co.,
1007.

G.

Gambell v. Heggie6,8n74.
dner v. Perry I.
g::ner V. Townsl'mip of Stamford, 1167.
Garroch v. Purves, 66326
It v. Pentecost, 636. e
g?t;lsonv v. Le Te;nps Publishing Co.,
1122,
Gilbert, Re, 135.
Gillett v. Lumsden, 497.
irour, Re, 385
Clanville v. Doyle Fish Co., Re, 616,823
Glasgow v. Toronto Paper Manufactur-
ing Co, 772. "
Goderigh El:evator Co. v. Dominion Ele-
tor Co , 684 :
Gold‘l':e:;; v, D:)hcrty Manufacturing Co.,
251.
Gooch v. Anderson, 426.
Gordainer v. John Dick Co., 1051.

Graham v. Bourque, 927, 1182,



vii

TABLE OF CASES

Grand Trunk R. W. Co an
ronto, Re, 6oz,

Grear v. Mayhew, 140,

Greer v. Powell, 94.

Griffith v. Howes, 293, -

Griffiths v. Hamilton Electric Light,
ete , Co.,

Guelph, City of,

8

d City of To-

94,
v. Guelph Paving Co.,

587.
Guelph Linseed 0il
Gurney Foundry ¢
959, 1038,

Co., Re, 1151,
0. v. Emmett, 938,

H.

Hackett v. Coghill, 1077.
Height v, Dangerﬁeld, 120,
Hall v. LaPlante, 4
Halliday v. Rutherford, 269.
Hamilton v. Mutyal Reserve Fund Life
Assn., 155, 806,
Hamilton, City of, v, Kramer Irwin Rock
Asphalt and Cement Paving Co., 25.
Hand v. Sutherland, 263.
Harman v. Windsor World Co., 442,
Harrington v, Spring Creek Cheese Mig.
Co., 143.
Harris v. Burt, 474.
Harrison v, Harrison, 397,
Harvey v, McPherson, 251, s11,
Haskins v, May, soo,
Haycock v, Sapphire Corundum Co,,
1177.
Heffernan v. Town of
434.
Henderson, Re, 14.
Henderson v, Button, 6 3
Heney ; Ottawa Trust and Deposit 0.5
146,
Hennbecker v, Manughlon, 1064.
Henry v. Ward, 422,
Highway Advcrlhlng Co. of Canada v,
lis, 151,
Hill v, Rogers,
Hind v. Town o
Hiscock v, McMillan, g13.
Hisey v. Hallman, 403.
Hixon v. Wild, 165,
Hobbs v, Anglo-Canadian Contract Syn.
dicate (Limited), 245.
oeffler v, Irwin, 714
Hogg v. Township of Brooke, | 39
Holden, Re, 11.

Holden v. Grand Tru
Holden v, Township
353.
Holme v,

Walkerton, 17,

79.
Barrie,

nk R.W, Co,

y 8o.
of Yarmouth,

130,
McGillimy, 519,

o

viii

Holness v, Russell, 334.

Holstein v, Cockburn, gg8.

Holt v. Perry, 424,

Home Life Association of Canada v.
Spence, 974.
ooker and Malcolm,

Hope v. Parrott, 248,

Howard v, Quigley, 694.

Hughes v, Grand Trunk R. W. Co.,
1169, '

Hungerford Voters’ Lists, Re, 1.

Hunsberry v. Kraiz, 448,
Hunt, Re, 94.

Hunter, Re, 791,

Hunter v, Boyd, 724,
Hunter v, Wilkinson P
Hutchinson v, McCurr

L.

las, 734.
ht Co. of Torento and
0, Re, 579.

Re, 49.

1055,
lough Co., 1029.
¥, 136.

Idington v, Doug

Incandescent Lig
City of Toront

Innes, Re, 945.

¥
Jackson v, Manughlin, 159.
Jarvis v, Gardner, 640.

Jelly, Re, Union Trust Co. v. Gamon,
66

Johnson, Re, Chambers v, Johnson,289.
Johnston v, London and Paris Ex-
change, 468, 492, 501.

ohnston v, London Street R. W. Co.,
1003,

Johnston v, Ryckman, 1088, 1113,

Joggnton v. Villag - of Point Edward,

Jones v, Lakefield Cement Co., 107.

K:
Karn, Re, 841,
Kearns v. Bank of Ottawa, 483.
Keating, Re, 43.
Kelly v, McBride, 1107,
Kelly v, Wilson, 508,
€nnan v, Turner, 239.
Kennedy v, Davis, 1169,
Kent v, Orr, 790.
Killens v, Wafile, 892.
ing v, Burt, 474,
King v, Matthews, 18.
Kingston v. Salyation Army, 314, 406,
859.
Kingston, City of, and
Heat and Power Co ’
Kinney, Re, 881,

Kingston Light,
Re, 55.




ix

TABLE OF CASES

Kirk v.

Bas ity of To
Iy Sne ey, 1 S

eer .

ks 215, er Co. v. Chandler and Mas-
rolick B monsky, 617.
&rg‘;mem ?2"‘_ lé;lnd, Loan and Im-
11s Ariture Co. v. Berlin Union No.
ternatio gamated Woodworkers’ In-

nal Union of America, 282.

Lafaye -
Laishle;. Lake Superior Power Co.,715
e 9, Goold Bieycle Co, 78.
b lor Power Co. v. Hussey,

o
La:Idb V. Secord, 43.

nz':vr v. Blight, 553.

P McAllister, 148
awEehn, Re, 1140. .

wre:ge V. Smith, 521,

s C::;d}'aown of Owen Sound, 189.
e\l:sgment Co.',l 3L;l: it
em::e V. Mackay, 390, 408
ennox;rg-qmqn. 445, 473.

Liddel! v vincial Election, Re, 190,51
Liddiarq ."C't;‘[;p-Clark Co., 16. G
: + Loronto R.
;::;\er v.'Lintner, “17W- e i
Yita v. Lints, 550 :
ittI:: :.u;je:s]? Act, Re, 667
- « Berlin Acrea :
Ll\:ndgston v. Counsellg§ IC70., ol
nydo:nf.fPegg, Re, 1'03. .
ife Ins. Co. v. Molsons Bank,

L34é

ondon Street

Lord'ndf;"v 44. PTG Weany o
S Day Act .

. i

P Tegart, 548,

undovw V. Batson, 41.

¥ V. Gardner, 1104.

Macdon M.
ald a
Buffalo R."&T‘é';',“;‘{eﬂ;gihon and

acdon :
e 6al’:l and Village of Alexandria,

4 .
deonell v. West
€y, Re, 230, 384959'
i -JClark' 319.
Mc°-. 156, l::T;? Morrison Brass Mfg.

Aughert
ber Co,, 2¥>4v.' Gutta Percha and Rub-

hie v. Galbraith, 1048.
Co.,y

McConac
ck v. Grand Trunk R.W.

McCormas

1053.
McCullough v. Alexander, 352
McDonald and Town of Listowel, Re,

1000.
McDonald, Re, 968.
McDonald v. McDonald, 708.
McDonald v. Park, 455, 492,
McFadden v. Brandon, 623-
McFadyen v. McFadyen, 528.
McGhie v. Rabbits, 323
McGillivray V. Muir, 663.
McGleddery V. McLellan, 1097-
McGregor v. Johnson, 531.
McGregor v. McGregor, 96.
McInnes v. Township of Egre
McIntyre v. Cosens, 1149.
McIntyre v. Munn, 694.
McKay v. Grand Trunk R.W. Co., 57+
McKelvey v. Chilman, 118.

McKenny v. Lyall, 1005

McKenzie, Re, 1076.
McKinnon v. Richardson, 244, 275.

McLaughlin v. Mayhew, 10, 590.
McLaughlin v. Rodd, 309:
McLean v. Robertson, I1I.
McMahon v. Coyle, 265.
McMichael and Doidge, Re, 689.
McMillan v. Orillia Export Lumber Co.

812, 972

mont,382.

529.

McNab v. Forrest, 821.

McNichol, Re, 105.

McQuesten and Toronto, Hamilton, and
Buffalo R. W. Co., Re, 731. |

Mager V. Canadian Tin Plate Decorating
Co., Re, 1114.

Major v. McGregor, 866.

Manley v. Rogers, 704.

Mann v. Grand Trunk R. W. Co., 361

Manning v. Small, 264.

Marsh v. City of Hamilton,

Marsh v. McKay, 522 614.

Martin v. Moody, 153:

Matthews v. City of Hamilton, 494+

Matthews v. Marsh, 247

Matthews v. Weller, 429.

Meiers v. Stern, 392

Mellick v. Watt, 1116,

Mendell v. Gibson, 857.

Merchants Bank v. Grimshaw, 729

Merchants Bank v. Irvine, 47-

Metallic Roofing Co- V- Jamieson, 316.

Metallic Roofing Co. of Canada v+ L
Union No. 30 Amalgamnted Sheet

480.



xi

TABLE OF CASES

Metal Workers’ Inter

183, 266, 819, 844.
Mickle v. Collins, 1147,
Midland Navigation Co, v.

Elevator Co., 754.
Millar v. Kanady, O 1. 412,

Moffatt v. Canada Lumber Co., 571.

national Assn.,

Dominion

Moffatt v. Leonard, 787,

Monteith v. Brown, 1079,

Mooney v. Grout, 978.

Moran v. McMillan, 410,

Morang v. Hopkins, 285, 703.

Morden v. Town of Dundas, 856,

Morley v. Canada Woolen Mills Co.,
457, 478.

Mount v. Mara, Re, so1.,

Moyer v. Grand Trunk R. W, Co.,

Mullin and Mullin, Re, 874.

Munro v. Toronto R, W, Co., 207.

Murphy v. Brodie, 106,

Murphy v. Lake Erie and Detroit River
R. W. Co., 444.

Murray v. Simpson, 95.

Myers v. Rupert, 674.

N.
Neely v, Peter, 114,
Nelson v. Nelson, 936,
Noel v. Noel, 628
Nolan v. Ocean Accident a
Corporation, 98, 272,

1104.

83.

nd Guarantee

North Grey Provincial Election, Re,
231, 6o4, 1131,

North Norfolk Provincial Election, Re,
1079, 1106,

North Perth Provincial Election, Re,
1079, 1104,

North 6Y90rl: Provincial Election, Re,
1169,

Northern Elevator Co

Transportation Co., 525.
Northmore v, Abbott, 314,

Noxon Co. v, Cox, 1046, 1057,

» Vo North-West

Oakville, town of, v, 'Andrew. 608,
O'Brien v. Cornel| 544

O:Erien v. Ellis, 683,
onnor v. 0'Connor .

O'Flynn v, Middleton,'zgz?' e

Ogle, Re, 954.

Oliver and Bay of Quinte R, W. Co.,
Re, 953.

Ontario Bank v,

ntario Controye

495.
Onlar?o Electric

Stewart, 811, 819,
rted Elections Act, Re,

Light and Power Co.

xii

v. Baxter and Galloway Co., '138-
Ontario Paving Brick Co. v. Bishop,
320, 1063.
Ontario Power Co. v. Whattler, 811.
Ontario Power Co. of Niagara Falls, Re,

419
Orillia Export Lumber Co. v. Burson,
1110,

Oshawa Cannin
dicate, 227, 315.
O’Shea, Re, 224, 749.
Osterhout v, Osterhout, 842.
Ottawa, City of, v. Ottawa Electric R.
. Co., 719.
Ottawa Electric Co, and City of Ottawa,

Re, 579.
Ottawa Electri

Ottawa Electri

g Co. v. Dominion Syn-

¢ Co. v. Birks, 949.

¢ Co. v. City of Ottawa,

590.

Ottawa Electric Co
tric Co., 767,

Ottawa Gas Co. and City of Ottawa, Re,
579. 5

137.
Packing Co., Re, 951,

. v. Consumers’ Elec-

Page v, Green,
Pakenham Pork
8

993.
Palmer v. Michi

477.
Pareau v

872,
Parke v,

gan Central R. W. Co.,

- Canadian Pacific R:W. Co.,

Hale, 1172,

Pask v, Kinsella, 824.

Patience v, Sutherland, 196.

Pearce v, Elwell, 515,

eine v, Hammond, Re, 1118,

Pendrith Machinery Co, and Farquhar,
Re, 317,

People’s Building and Loan Assn, v.
Stanley, 122,

Perry v, Carscallen, 190,

Perry v, Clergue, 8g.

Perth Mutual Fire Ins. Co,
1011,

Phelan, Re, 21.

Pherrill v, Pherrill,

Pilgrim v, Cummer, 443.

Pine v. McCann, 546.

Pinkney, Re, 141,

Pollock, Re, 109,

Postlethwaite v, McWhinney, 794, 851.

Preet v, Malaney, 388, 410.

Preston v. Journal Printing Co. of Ot-
tawa, 923,

Pretty v. Lambton Loan Co., 417.

Pring v, Wyatt, 22, 321,

v. Eacrett,

1096.




xiii

Publigp,
ers’ :
P 65. Is’ Syndicate, Re—Paton’s Case
Uterb,
Augh v. Gold Medal Co., 398.
(&)

Qua y, ;
of tE\anadlan Order of the Woodmen
Quamz e World, 8.
Uinlanv' Quantz, 326.
V. City of Brantford, 730.
R R.
R:nmus:ﬁ v. Reid, 720.
‘all v, Ottawa Electri
Rath::u& e ectric Co., 146,
Con ‘Co. and Standard Chemical
RaWdor;% Toronto, Re, 36, 385.
oy voters’ Lists Re 1058
gL Middleton, 345 ek
a;' : g“"" T
el:n [({rt Arthur, Duluth, and West-
Rayfield v x B
:ld, Re, 9l8.wnshlp of Amaranth, 69.
e;:o:‘ v. Turner, g70.
ex v, g:lrl:Ck’ S ks
i 8, 1115,
e: ; Callaghan,su“
€ v. Carlisie, gos. '
. V. Coulter, 533,
ex V: Dungey, 620.
Re v. Forster, 312
Re" v. Fox, 728.
ex v. Gilmore, 710,
ex v. Harron, 9o3.
Rex v. Hayes, 123.
Rex v. James, 342.
Rel v. Karn, 335.
Re’; v. Lewis, 290, 566.
Rex V. Menard, 900.
- i bk B <L
R‘X v. Mullen, 1871.
e: v. Noel, 488, 776.
Rex V. ‘b‘wanton 106.
ws The Kitty D.,” 106
R v. Walsh, 222, “
B8y ook i
"t e: ::ll McCallum v. McKimm, 162
gk -O!\.cheod v. Bathurst. :’46.
B x rei Donnell v. Broomfield, 295
sl Robinson v. McCarty 208
o s o) ;‘i’:‘r; v. Walsh, 108, ’1299 :
eynolds y. 'I‘riv::,m:;a‘" Steele, 242.

Ritchj
Robb.:,v' Blackstock, 259.

ROben, Samis, 706.
V. Caughell, 799, 939, 971.

R

R

TABLE OF CASES

xiv

Robinson v. Trustees of ’Is'oronto General
Buryin Grounds, 891- ;
Rodericlzv.gSupreme Tent of Knights

of the Maccabees of the World, 493+
Rogers v. Rogers, 673.
Rogers V. Town of Pett olia, 709:
Rose v. Routledge, 233
Ross and Davis, Re, 217.
Rowe, Re, 962.
Rupert v. Sisley, 153
Rughton v szb 'l‘srj:mk R.W. Co.y 654
Russell and Doyle, Re, 727-

Russell v. Eddy, 164.
Rutherford v Warbrick, 274

S.

St. Amand v. Interstate Con
Mineral Co., 252:

Gt. Lawrence Steel and Wire Co. V:
Leys, 624.

St. Mary’s Creamery Co. V: Grand
Trunk R. W Co., 328, 472

St. Thomas Gas. Co. V. Donley, 209

Sale v, Watt, (15.
Saskatchewan Land and Homestead Co.
v. Leadley, 745, 850, 917. 044

1075, 1112, 2
Saskatchewan Land and Homestead Co.
v. Moore, 916, 944, 1075, 1112
Sault Ste. Marie Provincial Election, Re,

174, 436. ol
Saunby v. London Water Comimissioners

763.
Saunders v. Bradley, 697
Savage, Re, 491.
Saw Bill Lake Gold Mining Co
1143,
Scheeman v. Dundas, 184
Schmuck v. Mclntosh, 237-
Scott v. Barron, 124.
Scott v. Township of Ellice, 880.
Selby v. Mitchell, 496.
Sexton v. Peer, 845, 1144,
Shortreed, Re, 318.
Shuttleworth v. McGillivray, 250+
Sinclair v. McNeil, 915.
Siple v. Blow, 258.
Sisty v. Larkin, 639
Skillings v. Royal Ins. Co, 761.
Slemin v. Slemin, 1176.
Slonemsky v. Faulkner, 550 1099
Small v. American Federation of Musi-
cians, 26, 33, 99 278, 310.
Small v. Hyttenrauch, 447, 656, 658.
Smart v. Dana. 287.
Smellie v. Watson. 118,

solidated

Re,



XV

Smerling v. Kennedy, 18o.

Smith and Bennett, Re, 399

Smith v. Bloomfield, 481.

Smith v. Carey, 13.

Smith v. Gordon, g6o, =

Smith v. Grand Orange Lodge of British

America, 96s.

Smith v. llnrk'ncss, 11
ith v. Hughes, 19,

g:ilh V. Lak(i Erie and Detroit River R,

W. Co., 217,

Smith v. McDearmott, 316, 475.

Smith v. Miscampbell, 174, 436.

Snider v. Little, 1079,

Solicitor, Re, 220, 268 409, 618,

Solicitors, Re, 1082

Sombra Public School Section 26, Re,

28,

Soulg Oxford Provincial Election,
2, 196,

Southampton Lumber Co. v,

Southorn v. Southorn, 1189,

Spooner v. Mutual Reserve Fund Life
Association, 363.

Spotswood v, Spotswood, 1090,

Standard Life Assurance Co, v, Village
of Tweed, 731, 747, 922, 983

Standard Trading Co, v, Seybold, 878.

State Savings Bank v, Columbia Iron
Works, 733.

Steckley, Re, 725,

Stewart v. Clark, 1094,

Stewart v. Guibord, 168, 554.

Stewart v. Walker, ggo.

Stock v. Dresden Sugar Co , 896.

Stone v. lirooks, 306,

Stone v. Ottawa Electrie Co., 984.

Strathy Wire Fence Co,, Re, 834,

Struthers v Canadian Coppe

Summers v. County of York,

Sutherland-lnnes Co. v, Sh

Sweazey, Re, 792.

Sydenham School
830.

Re,
Austin, 638,

1031,
r Co., 748
381,

aver, 237,

Section No. 5, Re,

T.

Taggart v Bennett, 184.
Taggart v Bennett, Re, 419, 513,
Taylor v. Conlon, 714

Taylor v. Taylor 921 ¢
Thibadeau v. Lindsay, 133

¥y 431.
Thompson v. Couller: 356.

Thornton v, Thornton, 972.

Thorp v. Walkerton Bind i
843, BB nder Twine Co.,

Tobique Gypsum Co s Re, 868.

TABLE OF CASES

xvi

Todd v. Town of Meaford, 12, 779-

Tomlinson v, Hunter, Re, 948.

Topping v. Everest, 744.

Toronto, City of, v. Bell Telephone Co.
of Canada, 750.

Toronto, City of, v. Consumers’ Gas
Co. of Toronto, 78 b

Toronto, City of, v. Grand Trunk R.
WaCo' g

Toronto, City of, v. Mallon, 933.

Toronto, City of, v. Toronto R.W. Co.,
225

Toronto Electric Light Co.
Toronto, Re, 579.

Toronto General Trusts Corporation v.
Central Ontario R W. Co., 259, 946.

Toronto Harbour Commissioners v.Sand
and Dredging, 1178,

Toronto R, W. Co. ‘and City of Toron-
to, Re, 579.

Traders Bank of Canad
127, 133.

Traplin v, Canadian Woollen Mills
(Limited), 380,

Traviss v, Hales, 309, 1037.

U.
Uffner v. Lewis, 441.
Union Bank of Canada v,

University of Trinity Col
lem, 809,

Upton v, Eligh, 629,

and City of

a v. Sleeman,

Brigham, 699.
lege v. Mack-

V.
Valentine v, Jacob, 167,
Victor Sporting Goods Co, v. Harold
A. Wilson Co., 465.
Vipond v, Griffin, 532,
Voight v, Orth, 304,

W

Wade v, Pakenham, 1183,

Waechter v, Pinkerton, 645.

Wagner, Re, 1084.

Wakeford v, Laird, 1cg3.

Walkerville Match Co. v. Scottish Union
Ins. Co, 1016,

Wall v. McNabb & Co., 1128.

Walton and Nichols, Re, 1035.

Warbrick and Rutherford, Re, 609, g61.

Waring v. Town of Picton, Re, g2.

Warren v. MacKay, 537.

Wason v Douglas, 688.

Waterous and City of Brantford, Re,
897.




xviii

Xvij
W‘“erous E TABLE OF CASES
ngi E

w:‘::n, 214. gine Works Co. v. Living- Williams, Re, 47-
Wa S V. Sale, 1020 Wiiliams v Harrison, 1061, lll'8~
Wcl);;,Rﬁ’ 1072, g Williamson V. Township of Ellzabclh-

£l e A
W;‘:b v. C’ar:f‘?i;;:’(?' \\’ti?s‘:l):,, %(7e7, 103 3-
We ;, 865, 1113 >eneral Electric Co., Wilson v _Howe, 52.
Wend V. Ottawa :Ca c Witty v. London Street R.W. CO-.528~

'Oover v. Nict r Coiy 63 Woodruff v. Eclipse Office Furnituré Co.
\Vh?hhan v. H:;;:Olson' ot of Ottawa, 35, 114, 091

:::Sell v. Reeceer’,gg' Wright v. Rowan, 120-
€y v. Bruce, ’625_.
Y.

ic
“l(:;t V. Graham, 402
ilkins(‘;. Calver, 108. 5
n Plough Co. v. Perrin, 541.

Yelland v. Trwin, 1045+
Youngson V. Gtewart, 112, 270



THE

ONTARIO WEEKLY REPORTER.

(To AND INCLUDING JANUARY _lfﬁfisi///
RS - —
Vor. Il. TORONTO, JANUARY 15 1903 No. I.

Bovv, C. JANUARY 2ND, 1903.

TRIAL.

COULTER v. SWEET.

Qosts—Scale of—Claim and Counterclaim—dury.

Action tried with a jury at Windsor. The plaintiff’s claim

was for money taken by defendant and wrongfully converted
the plaintitf $100 on this

to his own use. The jury awarded

claim, and found in his favour on the counterclaim of the
defendant for a declaration that plaintiff was liable to account
for the principal and interest due on & promissory note for

$975. ,

J. H. Rodd, Windsor, for plaintiff.
BE. A. Wismer, Essex, for defendant.

Boyp, C.—The costs should be taxed to the plaintiff of

hiixs claim on the County Court scale, without any set-gff, an
the costs of the counterclaim dismissed should be taxed to the

plaintiff on the High Court scale.

Garrow, J.A. JANUARY 2ND, 1903.

C.A.—-CHAMBERS.

Re HUNGERFORD VOTERS' LISTS.

Parliamentary Elections—Voters' Lists—Notices of Appeal—Service—
Leaving at Residence of Olerk—Time.

Case stated under sec. 38 of the Ontario Voters’ Lists
Act by the Judge of the County Court of Hastings. s

One Michael Quinn, at between 9 and 10 o’clock of the
evening of 10th November, 1902, the last day for serving
notices on the clerk of the township of Hungerford of appeals

against the voters’ list, went to the clerk’s dwelling-house,
response, opened

lmogked at the door, and, not receiving any
ofm;;e screen door and placed the notices on the outside knob
le:; house door,_and, having closed the sereen door, went away,
th ;,“g the notices there. The door was on the west side of
e house, and was not used as frequently as Sgen S8
VOL. IL. 0.W.R. Ne. 1



2

east side. The following day, about noon, a member of the
clerl’s family iscovered i

clerk, who was then in the house,
time learned of the appeals.

- The questiong submitted were :

1. Were such notices served in time on the clerk?
2. Should they be acted on ?

No coungel appeared to gy

W.B. N orthrup, K.C., wa

GARROW, J A
insufﬁcient, and both
in the negative,

The language of {he sta

pport the service,
8 heard opposing it.

In my opinion, the service was legally
questions shoy

1d, therefore, be answered

tute, R. 8. 0. 1897 ch. 7, sec. 7,
sub-sec. 1, 18, “ give to the clerk or leave for him at his resi-
dence or place of businesg

notice in writing, ete, This must
mean, I think, whep the notice j

distinctly that ¢

until the next day, or g day too late, What actually hap-

pened is, T think, what might reasonahbly haye been expected

to happen under such o es, and I, therefore, think
€ service wag wholly insufficien

C. B

wi t. See Watson v. Pitt, 5
- 17, a decision under a statyte containing somewhat
similar language.

———

JANUARY 2ND, 1903.
ELECTION courp,

Re SouTH 0X

Pa rliumcntury E
Appea I—Sett1

lections—Oontroverte

ement of Apbcal Ca

Application by the reg
and Brrrroy, JJ.) to

pondent t the trial Juq
parts of the evi

ges (STREET
settle the appea] book and define the
dence to he includeq therein,

N. Armour, for respondent.
pellants, the petitioners.

o e o A it i
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appeal. The result, therefore, appears to be, that either party
is entitled to treat the whole evidence as being before the
Court of Appeal, so far as it bears upon the subjec"c matter
of the appeal, and either party may ask the Court of Appeal
to look at any part of the evidence taken at the trial of the
petition, which he may consider relevant to the appeal.

BritToNn, J.—I agree that no machinery has been pro-
vided either by the Act or Rules for the settlement of a case
upon an election appeal. That being the case, the trial
Judges. after having given their decision and made their
report, have no jurisdiction to act further, and they cannot
give any direction as to what part of the evidence given at
the trial should be submitted to the Court of Appeal.

MacManon, J, JANUARY 3RD, 1903.
TRIAL.

CITY OF TORONTO v. GRAND TRUNK R. W. CO.

Hiphway—Dcdication—Planr—Prescription—-User——Ratlway—Estoppel.

The plaintiffs alleged that prior to 25th January, 1855,
a large tract of land in the city of Toronto, near the mouth
of the river Don, and on the west side thereof, was vested in
fee in the trustees of the Toronto General Hospital ; that on
that day the trustees filed in the registry office for the city of
Toronto a plan, No. 108, by which such tract of land was
divided into blocks, lots, and streets; that on or before that
day Cherry street was dedicated as and for and became a pub-
lic highway; that the plaintiffs had spent large sums of
money to improve Cherry street, and the defendants had bheen
assessed by plaintiffs for part of the cost of such improvements
and had paid the amounts assessed ; and the plaintiffs asked

that street was dedicated and used as and for and became a
Public highway before the acquisition and use by defendants
of their right of way.

he right of way crosses the marsh immediately south of
what would he Cherry street if extended to the marsh. TIn
July, 1890, defendants constructed gates across what the
Plaln_tlffs allegg is Cherry street to prevent the public from
crossing the right of way, but in the following September
the gates were removed by plaintiffs’ orders and have not since
been replaced.

I July, 1899, the plaintiffs applied to the Railway Com-
mittee of the Privy Council to direct the defendants at their
own cost to protect the public from the danger arising from
the passing of trains across Cherry street. The application.
stands adourned unti] the disposition of this action.
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Jo S Fullerton, K.C, and A.

Walter Cassels, K.C.,, and W

MacMawuon, J. (after
to the evidence) :—Asgum
gistered by the hospital tru
the work done on th
tion by the trustee
a highway, .

Joseph Cadieux, who came to the locality in 1844, said
that Cherry street wag

then open, and that a stream of water
ran north-east, and g pond w

as there which he passed over in
his skiff, Lots 10, 11, and 12 were not conveyed by the trus-
tees to Jones untj] 1850, and lots 13 to 19 Barnes not until
about the same time, and g fence was not built on the west
side of 13 unti) 1859, so that these lots formed an open com-
mon, and, according to the evidence of Latham, the traffic was
not confined to any definite Way. But, even if it be assumed
that the public in 1850 commenced to use what is noy alleged
to be Cherry street, it requi irty years’ user to confer a
right of way to the publie,

ere being no right of Way created by Prescription south
of Mill street, and o dedication of g hig

hway by the trustees,
they could up to 1880 haye sold and cony
the 60 fee i

F. Lobb, for plaintiffs.

alter Gow, for -de‘fendax_lts-
setting out the facts ang referring
ing, as I must, that the plan re
stees in July, 1855, shews correctly
¢ ground, it is clear there wag no dedica-
$ of Cherry street south of Mill street as

fendants went there, Cherry street formed part of the high-
way across which the railway embankment,

No act done by de
venting them from setting up that wh
1857 and built an e

street did not extend furthep south th
with the north edge of the marsh,
Judgment dismissing the action with costs anq

that Cherry street does not extend acrogg the ri
of defendants,

L
BRITTON, J.

JANUARY 3RD, 1903.
TRIAL,

CORNELT, v. HOU
Mortgq 9—Covenq nt—g
Look to Punre
to In.wrr~7'rmt

RIGAN,

An action upon the covenant in a mortgage made by de-
endants upon hotel pp.

operty in the village of Freelton.

RPCTEN SN
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D. 0. Cameron, for plaintiff.
G. Lynch-Staunton, K.C., for defendants.

BRrITTON, J.—The mortgage in question bears date the
17th September, 1889, and is for $1,500 payable in 10 yearly
instalments of $150 each, with interest at 6 per cent. per
annum. It was made by the defendants, husband and wife,
the property apparently belonging to his wife, in favour pf
J. M. Lottridge and others. The husband kept an hotel in
the house upon the premises until about 25th April, 1893,
when the property was sold to Frank Howes. The mortgage
had then been reduced to $1,200. Frank Howes was to as-
sume the mortgage, and pay the balance in cash. At this time
J. M. Lottridge was the owner of the mortgage, the other
mortgagees having assigned to him. The account of the trans-
action given by the husband defendant is that he told Frank
Howes he would sell subject to the mortgage, if Lottridge
would take Howes for the $1,200. He says he introduced
Howes to Lottridge, and said to Lottridge: “If you will take
him 50 as to have no more claim on me, I will sell.” Lottridge
confirms this, so far as he recollects the transaction. Nothing
was said about the wife or to her, although she was the owner
of the property. , . ., Frank Howes went into possession,
and continued the hotel business. The mortgage in quostion
contained the usual covenants for payment and to insure. . . .
The building was destroyed by fire in October, 1895. The
Insurance had been allowed to expire. The person interested
In this suit—the real plaintiff—is W, W. Howes, father of
Frank Howes, the mortgage having been assigned to Cornell,
the nominal plaintiff, for the purpose of collection. . . .

The real defence relied on by defendants is, (1) an alleged
agreement between J. M. Lottridge and the defendants to
release defendants and look only to the property and to Frank
Howes, of which agreement it is said that W. W. Howes was
aware when he purchased the mortgage, and that he bought
knowing and agreeing that he was to look only to the pro=
perty and to Frank Howes, and that he was not to look to
either of the defendants; and (2) that W. W, Howes, after
the purchase of the mortgage, went into possession and was
until time of fire mortgagee 1n possession, and that it was his

duty to insure and keep insured, and by reason of his neglect
he cannot recover, G, : : .

There is no evidence that Frank Howes was a trustee for
W. W. Howes and that W. W. Howes was the real purchaser
of the land from Mrs, Hourigan. Nor does it appear that
W. W. Howes in purchasing the mortgage was a trustee for:
Frank Howes, or that he was acting for Frank. . .
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I find that there was not in this case
to say, there was not an arrangement by wh

. gan covenant.

I am of opinion th'z;t W. W. Howes was not, at the time of
the fire, in possession of the property. ;

It would be going very far if

o defeat his claim upon the covenants
Judgment for plaintiff against hoth defendants for $1.-
118.18 with costs,
MEREDITH, .., JANUARY 3RD, 1903.
TRIAL

STEEL WORKS (LIMITED),
v. DOMINION CARBIDE (o,

Promissory Noteg — Company — Authqrity to Make —
Hstate of Surety~Rencwal or Substitution
of (,'ompany—-l)ate of Letters Patent,

Action to recover $1,100, being the balance alleged to be

due on two Promissory noteg made by defendants to plaintiffs,
one for $863.28, dated 26th

arch, 1900, payable three
months after date, anq the other for $800, dated 24tp April,
1900, payable two months after date, and tq recover also
$162.75 for machinery and supplies sold anq delivered and
work and labour dope by the plaintifrs
1900. The two promissory noteg were
and supplies golq and delivered gnq work
ed before March, 1900, and Were renewed from time to time

until the 21gt December, 1901, when the indebfednegg which
they represented wag reduced to $1,100. The defendants

denied liability, ;
The defendant company had been project
milar to one already carrieq on by one McRae,

on a businegg gj

and McRae’s business wag in fact carried on from 1gt Octo-

ber, 1899, under the name of tp, company, which, however,

did not, become incorpora,ted until 11th ecember, 1899, and

Y38 N0t organizeq ti] 9y, ebruary, 1900, The notes were

finally consolidateq into one note given by McRae personally,
cRae died, ang ip administration Proceedings plaintiffs hag

state liable upon the last of the notes,

Proof against
of Notes—Formation

given for machinery
and labour perform.-

ed to carTy

in March and Apri_l,‘

~§
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R. G. Code, Ottawa, and E. F. Burritt, Ottawa, for
plaintiffs, ;
Travers Lewis, Ottawa, and J. F. Smellie, Ottawa, for
defendants. .
MereprTH, C.J. (after stating the facts and referring to
the evidence) :—It was contended that the effect of the proof
of the claim against McRae’s estate was to preclude plamuiffs
from making any claim against defendants. ITad plaintiffs
sought to make the estate of McRae liable on the footing that
McRae was the principal debtor, it is probable that the effect
of the order for administration, coupled with the proof by
the plaintiffs, would have precluded them from suing the real
principal debtor, the defendant company : Morel v. Westmore-
land, 19 Times L. R. 42: but, McRae being only a surety for
defendants, at all events in respect of the promissory notes,
the proof of the claim has not, in my opinion, as to the notes,
any such effect. Assuming that defendants were liable to
plaintiffs, they, and not McRae, were the principal debtors,
and McRae was a surety only, and proof against the surety’s
estate is of course no bar to an action against the principal
debtor. :
Nor did the taking by plaintiffs of the notes of McRae in
renewal of the notes of defendants - - . affect the lia<
bility of defendants on the promissory note for $863.28, or
80 much of it as remains unpaid. The note sof McRae were
not taken .. [ in satisfaction’ of the promissory note
of defendants, and they operated only to suspend the mght
of action on it during the currency of the renewals made by
McRae, though, of course, to the extent of the actual pay-
ments made by McRae on his notes, the payments must go in
reduction of the claim against defendants. ‘
There remains, however, the question whether the defend-
ants are liable on the promissory note for $863.28.
cRae, as president, and Williams, as secretary-treasurer,
were authorized by the by-laws of the company to sign pro-
Mmissory notes on behalf of the company ; and by sec. 76 of
he Companies Act it i provided that promissory notes made
on behalf of the company by any agent, officer, or servant of
€ company in general accordance with his powers as such
under the by-laws of the company, shall be binding on the
company. The Promissory note for $863.28 being signed in
the‘way prescribed by their by-laws, the company are bound
by it, unless McRae and Williams had no authority to make
the note in the name and on behalf of the company, and un-
less also plaintiffs are affected with notice of that waat of
authority. . . .| Qp the facts of this case, it cannot be
said, T think, that the proper finding of fact is either the
absence of authority to make the note or knowledge of the
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want of authority, if the making of the note wa% in faCf{ an
unauthorized act, oy € Proper conclugion ig, I thlnlﬁ’
that the plaintiffs honestly and on reasonable grounds loel.leved
that defendantg were their debtors, and that the promissory
note of defendantg was rightly giyven In settlement of their
indebtedness t, plaintifrs, oy
It is perha

the point takey by Mr.

id not come int, i

accepted by the applicants, or ot all events yni] the recording
of the letters patent took place, :

am inclineq t think that, even without the provisions
of sec. 9 of the i > R. 8. 0. 1897 ch. 191, the
acceptance of e letterg batent, at 4] évents in the absence
of any evidence to the contrary, wag unnecessary, or is to be
inferred froy, the fact that they were granted upon the peti-
tion of the applicants anq in accordance ity the prayer of

eir petition,

that the defendant com-
pany came int, existence g 5
the 11th Decembe

Y corporate anq politic on
_ T, 1899, the qat e letters patent.
$550, the bal

surety, hut only
chosen to tgke
of it, anq that,
vents the plaintig,

the defendant Company,

The claim relating 4, the t
corporation of the defendang

_ Y was not Pressed, and
here are difficultiog in the way of ojyi

10 not, ag it appears to me, apply to th
the subsequent transaction.

he judgment for plaintifs will be

Wwith costg,
SR
MEREDIT}I, 0. DEcEMprg 30TH, 1903,
CHAMBERg
QUA v CANADIAN ORDER OF

1’lcading%7\’(‘ply-—l,

€ave to
~—Notice of

Trial—g
An appea] by defendy
Chambers allowing plaint

eliver aftey Time Bopired—rTury Notice
rregularitz/~Close of Pleadings.,
nts from an

order of the Master in
iff to deljy

€T a reply after the time

b

is decisive upon the point, .
essary for me o hold

T I N R E R b =

s L

A

T
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for delivering one had expired; and motion by def_endantsn
to set aside as irregular a notice of trial served by detcp(_lallts
within four days after the delivery of the feply, no joinder
of issue having been delivered.

The action was upon a policy of life insurance. The de-
fendants set up that the policy was avoided by untrue re-
presentations made by the insured in his application for the
insurance. The reply was that the statements alleged to
be untrue were made innocently and were not material.

J. H. Moss, for defendants.
R. B. Beaumont, for plaintiff.

MerepITH, C.J.—I do not think I should interfere with
the discretion exercised by the Master in Chambers. It may
be that the reply is somewhat open to the objection that all
that it seeks to put in issue was already in issue by the state-
ment of defence; still the purpose of it was to enable the
plaintiff to file a jury notice, and I think it is a case in which
plaintiff should have that right. . . . Some Judges may
think it a case which should be tried by al furyao. i ok
What I am doing will leave it quite open to the J udge at the
trial to exercise his discretion and try the case without a jury,
if he thinks it ought to be so tried.

With regard to the other matter, I think Rules 257 and
58 make it reasonably clear that Mr. Moss’s contention is
right. The reply could have been delivered without leave
within the time prescribed by the Rules. As I understand
Rule 257, read in connection with Rule 262, which provides
tbat the pleadings are to be deemed to be closed as soon as
either party has joined issue simply, it is clear, I think, that
the defendants had four days within which, if they chose,
to file a joinder of issue, or, if they found it necessary to do
S0, to apply for leave to deliver a further pleading; they had,
however, in any case, the right to file a joinder of issue within
the four days.

The pleadings were not, T think, therefore, ¢losed until
the lapse of the four days, or until they had joined issue,
and notice of trial having been given before the lapse of that
time, and without a joinder of issue having been_delivered,
was irregularly given. :

I have no power to allow the notice of trial to stand ; that
would be, in effect, to disregard the cases which hold that

there is no power to abridge the time allowed defendant unless

he is in such a position that terms may be imposed upon him.

Appeal dismissed, and notice of trial set aside. Costs in
the cause.
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-MACLENNAN, J.A.

JANUARY 5TH, 1903.
C.A—CHAMBERs,

McLAUGHLIN v, MAYHEW,

Appeal—Entry after Time—Motion to O
dent to ()

onsent~—Delay by bot a
Motion by defendants, appellants, to gllow the entry an
setting down of the appeal i

> Which were made out of time, to
stand notwithstanding the irregularity.

onﬂrm—Refusal of Respon-
h Parties—(}osts.

ridge, for the plaintiff, respondent.
MACLENNAN, Jilis

Judgment for the specific perfo‘rmd
ance of a contract fop the sale of land, delivered on the 22n’t
April, 1902, otice of appeg], 19th May ; security by deposi
of $200, 22nq May. Reasong of appeal served 10t] Septem-

er, and Teasons again h October. Thege dates

ot later thay the 6th November
t sittingg, From the 13th October
O prepare the appeal case and

€ copieg thereof, anq What ¢

i ¢ appellants’ golicior says is,
hat, owing to unforegeen delay 00ks Were not received
back from the rinter Properly hoyyq

and ready for the set-
8, as understand, hefore the

Novemher the appellants’ solicitor
8 solicitop sayin

g he was getting the

st ag Possible, anq Would have the case

put on the list, to which the latter replied op the same day,
Doting that thy books woylq be completeq in a few days,
“ 2 n the following day, how-
case, do not gg) me to congent to
. 8OIng on ney » and thgt it woulq be unjust to ask
he Plaintiff 4o s ¥ longer, Thig Was answered on the
0, u 0 set the case down fop the sittings
°8Inning on that qy . An angye, Was received on the 15th,
Saying he mugt consult hig client, No fing) answer was re-
ce1ved unti] the 10th Decernber, When eongent was refused.
€ Was set down on the 17th November.

A € as soon ag the refusal of the
eceived,

» having d to the deal-
sides, anq 4, all thg, i e

A4 passed between the
Tespondent’y solicitop might

well have congented
g down of a8e as requested in the letter of
the 10th November, If that had been q

one, the appeal

ﬁh-.,;;,m-.;.n i



11

might have been heard, and this motion would have been
unnecessary.

One of Mr. Arnold’s arguments was that the appellant
had not given the security required by Rule 827.(0), and S0
his appeal was fatally irregular. But the security required
by that Rule is not essential to an appeal, but only to a stay
of execution.

I therefore think the motion to confirm the setting down
of the case should succeed, but, as both parties are nearly
equally blameable for delay, there should be no costs.

MEereDITH, C.J. JANUARY 7TH, 1903.
CHAMBERS.

RE HOLDEN.

Will — Construction — Property Passing—* Now ”—-Stock in Trade—
Furniture—Books—Legacy—Incom plete Words

Motion upon originating notice under Rule 938 for an
order declaring the construction of the will of S. 0. Holden,
deceased, which was in these terms:—¢1 give, devise, and
bequeath all my real and personal estate of which I may die
possessed of or interested in, in manner following, that is to
say, first, I give to my sister Eliza Jane Isaac the house and
land with all household furniture and all stock and trade
now in house and out of house with all hook accounts,” sub-
Ject to two legacies of $100 each. The testator was the keeper
of a village shop, and shortly after making his will sold his
house, land, and business, but subsequently repurchased them.

W'.T° Allan, Collingwood, for the universal legatee and
administratrix with wil] annexed.

J. Birnie, K.C., for B. F. Holden.
G. W. Bruce, Collingwood, for W. J. Holden.

MEREDITH, €. ~—Though the bequests were specific, they
Wwere specific bequests of what was generic, and they were
therefore hrought down to the date of the death by R. S. O.
ch. 128, sec. 26 (1). if no contrary intention was expressed.
See Bothamley v, Sherson, L. R. 20 Eq. at pp. 312-313 ; Good-
lad V.“Burnett, 1 K. & J. 341. 1In spite of the use of the
word “now ” (as to which see Theobald on Wills, 5th ed.,
PP 114-115; Jarman on Wills, 5th ed., pp. 298-299); it is
beyond question that the testator did not intend to limit his
gift to property owned by him at the date of the will. The
constituents of the gift of the stock in trade and hook debts
were changing from day to day and from hour to hour, and,
as the language of the gift itself was ambiguous, the opening



red to ag interpreting it. To dfo
in there being an intestacy ajs 2
a part. Rurthep « stock ? hgg a recognized_ meanln§ ey
fund, capital—the money or goggg employed in trade —T)ney
the gift of the « stock and traqg » therefore included msory
on deposit with testator’g banker, cagp in hand, promis 5
notes, cordwood for dwelling and shop, horses, harness, aca.-
‘ ' i Very frequently, but as oc y
81on require, The shop fixtypeg Would pass with the 13111]'
1 be considereq householq furniture, althoug
cases to the cong, fund. ~The term ig elastlgv-,
and may vary pogopd; its and mode of living. No .
surprise to find tha
€re, householy furniture:
Pecuniary Jegasjag the will proyiges that the un&'
versal legatee shal] « ” to one of testator’s brothers $100,
and continyeg « also she sha)) one hundreg dollars ” to anOther'
brother, legacy ig hevertheless ye)) given: Parker v:
. ©

- 143, Ordep accordingly. Cogsts ‘out of
estate,

okt S
FALCONBRIDGE, L

TODD
Railwa Y—Municipq; Corp IDrOpriatioy 0

f Land—A greement
with Land-owner~(}onstruction amages~Injury to . Prospec-
tive ]fu.vincxx‘(losts..

Action against the town Corporatioy and the Grand Tl”_unk
ailway Company to recover damages for Ijuries sustained

by plaintif by reason of the defendantg Wwrongfully taking

: s for the PUrPose of strajphtening
the Big Heaq river, thyg d

Ppriving the Plaintiff of the land
» 2T would:in. the future require, to meet
the needs of hig ey i 8, and injuring him by
incrcasing the diffic in othep ways. The
Plaintiff haq agreed e defendant railway
aXe immedigte Possession,
subj 0 the further stipu-
€ acceptance (f $400 from ¢ € company was to
be without preiyd; ¢ Plaintifpg o1y for damages « by
flooding (if any) owing to of the Big Head
Tiver.”

—D

SO0 Smith oy plaintiff.
» K.C, ang - S. Wi son, Meaford, for defend-
Corporation,

o S0 W, F iy o K.C., for defend-
Way company.
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FaLconsrIDGE, C.J., held that neither of the defendants
could, in view of the agreement, be held to have been tres-
passers. The damages anticipated by plaintiff (claimed for
the first time in his statement of claim) from hls'mablhty
to expand his business to the extent he otherwise might have
done, were so speculative and uncertain as to be beyond the
limits of judicial caleulation. Hamilton v. Pittsburg B. &
L. E. R. Co., 190 Pa. St. 51, and The Queen v. Fowlds, 4 Ex.
C. R. 1, referred to. The $375 paid into Court by defendants
was adequate compensation for the land taken and the only
damage shewn, viz., to plaintif’s rip-rap. Judgment for the
$375 in Court. Plaintiff to pay costs as if both defendants
had appeared by one solicitor and had been represented by
the same (two) counsel at the trial.

Brirron, J. JANUARY 6TH, 1903.
TRIAL.

SMITH v. CAREY.

Parliamentary Elections—Ontario Election Act—DPenaltics — Voting
without Right—Knowledge—:* Wilfully "—Neglecting to Take Oath.

Action for penalties under the Ontario Election Act. The
defendant had until about six months before the election
resided in the electoral division of the county of Frontenac.
He then sold his place there and moved into the city of King-
ston.  Believing that he was not on the voters’ list at his old
residence, he presented himself for registration, and was
registered as a manhood suffrage voter in the city. He con-
sented to act as agent for Mr. Shibley, one of the candidates
for the electoral division of the county of Frontenac, and as
agent received a certificate authorizing him to vote at the
polling subdivision where he was to act ““ instead of the Bath
Road polling subdivision,” this being the first intimation he
had had of the fact that he was on the township voters’ list.
Under the authority so received he, after taking the oath of
Secrecy only, voted at the subdivision where he was acting as
agent, doing 5o in the presence of his friends and acquaint-
ances and ignorant that residence was requisite to entitle
hm{ to so vote. By reason of this fact, he was now proceeded
against for three penalties : (1) under sec. 168 for $100 for
voting, knowing that he had no right to vote, being a non-
resident of the electora] district; (2) under sec. 181 for $200
for wilfully voting without being qualified, not being resi-
dent; and (3) under sec. 94 ( 5) for $400 for having voted
without having taken any oath of qualification, having re-
ceived from the returning officer a certificate, upon the alle-
gation that he was an agent. : '

/
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John McIntyre, K.C,amd E &, Smythe, K.C., for plain-
tiff,

right to vote. ACf'ua%
ing wrong was necessary :
- Cas. 31, 39. On. the se‘con_d cla‘l}lg
11 sec. 181, applying it to t

» V88 practically the same as the first claim,
and that defendant haq not incurred the penalty : WllsonG;"
Manes, 28 0, R. 419 Re Young anq Harston, 31 Ch. 1 h;
On the thirq claim, he held, that defendant had violated tl('(i'
sub-section and wag liable in $400, but that the penalty shou

be reduced, under R, §, (). ch. 108, to $40, there heing no

suggestion of fraud op intentiona] Wrong-doing. Judgment
for $40 and costg on the thirq

claim, the extra costs of the
first and second claimg o be set off,

Bk
MEREDITH, J.

JANUARY 91H, 1903.
CHAMBERS,

Re HENDERSON.

cvi.vc~()ondition —

Survival — Heirs—Title—
Vendoy and p

urchasep,

Was as follows: “After the
Payment of a]] ypy just debts ang the following legacies to my
children, viz., to my sons Hubhert and Johy $10
daughterg Isabella” anq Marian g5 each
Emma $100, al] My property,
my wife Mary Henedrson, € alorementioneq legacies to
my children gha)) be paid by my wife out of the proceeds of

e farm anq Within a pep

0 each, to my

Tevert to my song Hubert

their heirg—said
farm ghall 1

point Edwarq McH

The testator died on the
ubert Hendergon died on ¢

SERAEY. IBBAL iy won
leaving g wido

1892, ntestate.
W and childrey, Mary Henderson, widow of
the testator, died on the 5th June, 189

The following question wag Presented for decision upon
an application undep the v

“BAOr and Purchager Act: What
f any, did the devisee Johy Hende

set forth ip an affid
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devise in the will to Mary Henderson, make title to the lands
in question ?

W. H. Blake, K.C., for the vendors.

MEeRrEDITH, J.—My opinion is, that, upon the death of
Mary Henderson, John Henderson and the heirs of Hubg‘*rt
Henderson took the whole estate of which the testator dle.d
seised in the land, but subject to the legacies charged upon it
by the will, if any of them remained unsatisfied; and that,
notwithstanding any estate which Mary Henderson took
under the will, they can make title.

——

Bovp, C. JANUARY 10TH, 1903.

CHAMBERS.

Re DENNIS.

Will—Construction—Devise of Land at Majority—Vested Estate Sub-
ject to be Divested—Benefit of Rents During Minority—CQCosts of
Summary Application for Construction—A flidavits.

Motion by executors upon an originating notice under
Rule 938 for an order declaring the constructiofl of a clause
in the will of Jarvis Dennis, deceased, the question being
how the rents were to be disposed of during the infancy of
testator’s grandson, the will being altogether silent upon the

oint. The land was devised to the infant at majority, but
e was not then residuary devisee.

T. Brown, Norwich, for executors.

G. G. Duncan, Norwich, for residuary devisee.
F. wW. Harcourt, for the infant.

. BoYD, C.—The land devised to the grandson when he ar-
Tives at 21 is, by the effect of the proviso that if he dies before
recelving the share devised it is to go over, to be treated @
vesting in him now, but subject to be divested should he die
before attaining 21. See Phipps v. Ackers, 9 Cl. & Fin. at
P- 591. The effect of this construction will be to give the
infant the benefit of the surplus rent of the place which re-
mains over and above what is duly and properly expended for
Tepairs thereon. This is to be not less than $50 each year, but
this amount may be exceeded if the necessity arises in the
opinion of the executors, Order accordingly. Costs out of
the surplus of rents; but no affidavits. are to be taxed which
are of a contentious nature and are not of service in present-
Ing the neat question of law.
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Britron, J. JANUARY 7TH, 1903
TRIAL,

.CAREY v, SMITH,

Parliamentary Elections—Ontam’o Ele

Change in Statut%(}ivil R
Oath

ction Act—Penalties—BribeZ@{’w
emedy Gone—Voting without Ta

Action against the financial agent of ohn J. Gallagher,
one of the candidateg for the

egislature of Ontario for the
county of Frontenae, (1) und

list,

J. L. Whiting, K.¢, anq J. McDonald Mowat, Kingston,
for plaintiff, &

John McIntyre, K.C,and B, | Smythe, K.C., for defen-
dant,

BRITTON, i held, ag tq the firgt claim,' that the bribery
i h

ad until 1900 read as 101];
ing shall incur 4 penalty o
at year it wag amended o pegd: « Ever}é
person so offending shall, on conviction, ineyy g penalty o
$200 ang shall algo be imprisoned f
This amendment, ¢
the Punishment, }yt also Y o dealing with  offenders,
and to prevent an informe ing i ivi L
the Penalty, i t was to he regretted, but was in-
evitable, ge, he held, wag made out, but the
penalty shoylq be reduced tq $40 udgment for defendant

* and for plaintift for $40 and
of the action on the gecong charge,
———

QRITTON, J.

JANUARY YrH, 1903.
TRIAT,

L v, COPP-C‘LARK Co. -
—Historicqy Work—Evidence of “ Piratical”
Use of Oopyrightcd Bool

LIDDRT,
Copyrign t~1nfringcmon.t

Action by the
Injunction and fo
Copyright in De ome in the writing
and publication of obertson and Henderson’s High School

istory of Greece ang Rome,

opaiy Shepley,

K.C, for Plaintiffs,
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B. E. Thomson, K.C., and J, B. Holden, for defendants
the Copp-Clark Co. ;

C. A. Moss and A. B. Colville, for defendants Robertson
and Henderson.

Britron, J.—It was practically admit
statement of fact and inference from fact in
book could have been obtained by the defendants, the au-
thors of the High School History, from common sources, but

the particulars charged a resemblance between the two books

in 155 instances, in some of which the resemblance was strik-
ealing with the same subject

ing, in some so remote that in d

matter, and being true to history, it could not have been less.
The plaintiffs urged that the defendants had not the right fo
save themselves the labour of going to original sources of
information or to save themselves the labour of literary work.
In nearly every case, if not in every one, the defendants did
refer to what might be considered original sources of infor-
mation. As to the sketch, which defendants used in their
book and which was very similar in Dean Liddell’s, even in
view of the admission of the place whence it was secured, and
of the fact that there was no colourable alteration of it, yet
n such a sketch there was hardly any such thing as absolute
originality, and there should be no finding in plaintiffs’ favour
upon it alone. They had permitted its use to Dr. Smith, and
from its use were not likely to sustain any damage whatever.
See Spiers v. Brown, 6 W. R. 352. Defendants’ book was not
in any considerable part a transcript of plaintiffs’; nor were
parts of the latter introduced into the former with only col-
ourable additions and variations, without any real indepen-
dent literary labour. See Garrold v. Heywood, 18 W. R.
279 ; Blakewell v. Holeomb, 3 3. & Cr. 737. Defendants
had not heen guilty of what could fairly be called “extensive
copying,” or extracting the vital part” of plaintiffs’ book.
See Moffatt v. Gill, 49 W. R. 438 ; Chatterton v. Cave, LR
10 C: P. 572, 3 App. Cas. 483. :

Judgment for defendants with costs.

ted that every
Dean Liddell’s

Bovp, C. JANUARY 8TH, 1903.
WEEKLY COURT.

: HEFFERNAN v. TOWN OF WALKERTON.

u “"“"Pal' Corporations—By-law—~>Payment to Mayor—Procedure at
A’l{ ecting of Council—Reference to Committee—Majority of Coun-
cil—Mayor not Voting—~Sealing By-law—Iraction of Day.

) Motion by plaintiff to continue injunction granted by

ocal Judge at Walkerton restraining the defendants from

paying $125 to the mayor for his services to the town as
mayor, The parties agreed that the motion should be turned
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i wotion for judgment, A by-law authorizing the pay
lrillz(l)ltawl’las first intxj‘odl%é]g% in June, 1902, but was not finally
asse il 13th December,

pdbijb'.dlél.n} ones, for plaintiff, contended : (1) that there W:f
not, the necessary majority in favour of the by-law qnde‘l‘tﬁat'
85 of the procedure by-law of the town, which required 7
in the case of g money by-law, there should be a vote N
favour of two-thirdsg of the members present at the meetln}?l;é
(®) that the by-law was not referred to the committee O‘ff:';er
whole, as required in the case of money hy-laws passed a
the adoption of the estimateg 3

ot sealed when geteq upon.

ot vote. The by-law had been
carried by fo > the mayor ot voting presumably
under another gection of the procedure by-law. " The cheque
had been writtep out by 9 am, on the morning of 14th De-
cember ; the by-law wag not sealed at 11 a.m, :
A. Shaw, KRG for defendants the town corporation,
opposed the application,
Boyp, (\.—iThe WOney appears to haye been paid to the
mayor for his costg of a law guj
An the estimgateg, On the
the committee of the whole, it g1 at it was a mere -
matter of Procedure, which ‘i C
with, when it has been considereg

by the whole council. On
the point of the majority, the procedure }y
that the. may : g

The objec-

technica] one, and the
by-law having hee sealed on {1

was carried out, the

the transaction woul
authorizeq,

Action dismiggeq with costg,

\ 4
STREET, J, JANUARY 8tH, 1903.
TRIAL,

KING v, MATTHEWS.

10NS— L0007 Improvements-~lllcyal Eapenditure
ction py Ratepayey againgt Members of Council—
rotection of Statute,

J[unir.'i[ml Corporay
on Sidenlkr-—;i
Bona Fides—p

Action by plaintiff op behalf of himgelf gnq all ratepayers
of the town of Port Art ur, except the defendants, who were
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members of its council, to recover moneys of the I'nunlclpahty
spent in practically re-constructing a sidewalk in the tOWIE
which had fallen into disrepair by reason of the peglect.o

former councils, and so required the re-construction which
was carried out. The claim was based upon sec. 5 of the
special Act incorporating the town (47 Viet. ch. 57 (0.)),
which provided that “ all expenditure in the municipality for,
the improvements and services for which special provisions
are made in secs. 612-624 of the Consolidated Municipal Act,
1883, shall be by special assessment on the property benefited
and not exempt.”

H. L. Drayton and D. Mills, Port Arthur, for plaintiff.

N. W. Rowell, K.C., and W. F. Langworthy, Port Arthur,
for defendants.

STREET, J., held, that the members of the council had the
authority ‘of Meredith, C.J., in Re Medland and the City of
Toronto, 31 0. R. 243, for believing that what they did was
no more than they could be compelled to do under 63 Vict.
(%) ch. 26, sec. 41. They had acted in perfect good faith,
and in the bona fide belief that they were doing their duty
as trustees for the general body of ratepayers. The Act 62
Vict. (2) ch. 15, sec. 1, seemed wide enough to apply to pro-
tect them, even if not within its strict letter, in view of the
disinclination of the Courts, even before that Act, to render
Tiable municipal officers honestly doing their duty: Baxter
v. Kerr, 13 Gr. 367.

Action dismissed with costs,

STREET, J. JANUARY 8TH, 1903.
TRIAL.

SMITH v. HUGHES.

Specific Performance—Contract for Sale and Purchase of Land—Ac-
“ tion by Nominal Purchaser—Undisclosed Principal—Property
of Speculative Value—~>Purchaser Sleeping on his Rights

Action for specific performance of a contract dated 29th
August, 1900, signed by defendant Hughes, whereby he agreed
to sell to plaintiff for $1,500, of which $50 was to be paid in
cash, a certain brickyard. The defendant Plummer was un-
der agreement to seli the yard to the defendant Hughes, The
p.lamtlﬂ? made the contract as agent for an undisclosed prin-
cipal, and on the day following the making of the contract
went to Hughes and got from him an agreement to pay_hlm
(plaintiff) $50 for his services in procuring the sale, since,
as he said, the purchaser would pay nothing. This purchaser
Was one Hamilton, who on 21st September told Hughes he
Was ready to complete upon the title being made satisfactory.
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hes
On the 28th of the same month Plummelf, to Wh.OIT;.g;I:i <
referred Hamilton, wrote the latter explal_mng his ];lu 1,11 e
saying it was all he had, and on 3rf1 Aprﬂ., 1901 . S
tore up the deed sent him for execution, saying that es gerst;
not complete by Teason of the delay. Th? action Wathe 3o
menced on 9th Apri], Plaintifpg application to add s
fendant Plummer g & Party defendant, threw the case B
the summer sittings of 1901 5 1t was not reached in Sepber;
ber; was not brought on at, {he special sittings in Novem
and was tried o

. er
uly at the Wintep Assizes. Nothing was ev
paid upon the contract,

p 3 t %
R Aylesworth, K.C, and J. 1 Irving, Sault Ste
Marie, for plaintiff,

M. McFadden, Sault Ste. Marie,

W. R. Riddell, K.C., ang PelaR
for defendant Plummer,

TREET, J., held that the objection ag to plaintiff bel’?gei
mere agent, though perhaps of weight, did not need to be g 1
effect to, it having heen made for the fipst time at the trlitle,
and in view of the decigion on the meritg, On the merits, t
value of the Jang was of g Speculative ang
ter, and the purcl

fore, hound to proceed with
réasonable diligence, ¢, however, haq slept upon his Tlghtsj
and his conduct yqq charge that he had been en
(loavmuring to keep alive his claj

Possible in order t},

for defendant Hugh‘?es"
owland, Sault Ste. Marie,

' Upon the land as long as

at he might take it if it increased in Valuled’
without committing hipgalf actually to Uy In case it shou
happen to depreciate, See

5705 G

Huxham v, Llewllyn, 21 W. R.
ashrook v, Richardson, ' :

MR B § o diieed
with costg,
AT,
I“ALC()NBR[DGE, Cd. JANUARY 97H, 1903
TRIAL.
WHELIHAN V. HUNTER.
Municipay Corpomtions el )

wncnditure«-l’al/id : Debt—By-1aw—Con-
tract~1njunction- Josts

Action by Plaintiffs, op behalf of 4,
payers of the towy of St. M

the town, ang against the

f the finance, fire,

s and light Committees of council for 1902, as in-

laration thay an item of $3,170 in the o

ance committee, s it was alleged was in-

i for the Purpose of building a

1ain, Was g, yaliq debt of the eorporation which

ing the current year, and
restraining them

certain water-n
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Work, there having been 10 by-law authorizing it till after
18 action was begun.
g' P~'.Mabe@; K. G dor plaintiﬁ. '
- Idington, K.C., for defendant corporation:

J. W. Graham, St. Mary’s, for individual defendant%. ;
435FALCONBRIDGE, C.J., held that, in view of secs: jLO(iZ i}r)lt-
ful of the Municipal Act (R. S 0 ch: 223), 1.t was 10ﬂ e

hi if the debt was a valid debt of the corporation, and 7t'1]
siés doubt was sufficient reason for dismiss.mg”the. ac 1(;1:
iorcle the holders of the note given *0 2 2;1 $
cost were not parties. Action dismisset. No or‘c tL'In £
Pla's as between plaintiff and the defendant corporation, 77
tholntlﬁ to pay the costs of the individual dgfendantbé e)tc i{]—

junscetiérxfurmd on the proceedings eor the interloct ory
2 JANUARY ITH; 1903.

DIVISIONAL COURT:

Re PHELAN.

Wzll~()onstruction of—Validity of Restriction 0N .I)cuisﬁ—’Rvs Judi-
cata—~ase Stated bY Master of ’I':il(w.' i
1% Case stated by the Magter of Titles and referred 0Tle
Pivisional Court by order of a Judge (1 0- W.oR. A A2
?rl'l,estlon was whether Ellen Phelan was entitled to bbe re-
gtll‘t’;c@;ed as owner of certain lands free from & provisi
0’%(11&3, o al}ilenation containeg 11}11 tl;e wil
e ereby he devise the lan v
s(ggdbm”an) Subjegt to the condition that % neltl{er of ;?z{
Pro nephews is to be at liberty t0 cel] his half © the sal
Va.np(?rty to anyone except to persons'o'f the
Purc}lln|my own family. This condition
of on aser of the said property.” Ellen I g
Visj e of the nephews. The Master asked whether I'Ean
*wa o0 1n the will was valid, and, if not, whether the applicalt
io; en%tled to be registered as owne
e .00 d}-le. Judge who referred the

of R ndition was void, but that he was b .

“(;bertSon, J., in O’Sullivan V- Phelan, 17 0. R. 730.

F. PTI'OudfOOt} K.C., for Ellen Phelan.

T W. Harcourt, for infants. i
‘1pon}¥E Court (BovD, (., MEREDITH, J.) he . 5
81 on Investigation, it appeared that the case relied up
jud stoppel had gone to the Court of Appeal, DY M
iudgment of Robertson, J., was vacd ed, but that no
'by fﬁn ent was ever pronounced, the case hav
'it] e Court of Appeal for want of parties, 3

Itles was, therefore, free to decide untrammellgd by any

Cision binding upon him, but guided by ¢ ppinden 2
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by the Judge. Neither of the question
some of the persong possibly interegt
Question of parties ang othe
either party desires it

§ submitted answered,
ed not being parties.
T questions to phe re-argued if

———

JANUARY 91H, 1903,
DIVISIONAL cougr,
PRING v, WYATT

Malicious I’ro.wcution~1{(ra.eonablc and Probable Cau.s'c-—.(,'a.\re for
Jury—~Search Wurrant~7’h('ft—~1vnformatwn not Charging Crime
—Amendment,

Appeal by plaintiff from judgment of nonsuit by County
Court of Middlesex, The plaintifpg claim wag for damages
for malicioug prosecution in defendant’s having caused to be
laid against plaintiff an information that he « unlawfully did
have and keep in hig bossession and take away a black collie
dog, the Property of W, H, w.» Upon thig information a
search warrant, anq late i

hearing, the information
application of defendant’s counsel,
of the word “gtole. The
Was an entire absence of the proof necessary to shew that
defendant laid the information witp a wa
and probable cause, or maliciously, anq that the action coulq
therefore not, he Joft to the jury, >

J. H. Moss, for plaintiff;

4R Meredith, for defendant,

ToE Courr (Bovp, ¥ MEREDITH, J.) held that, as to
the search Warrant, the judieja] action of the magistrate had
absolved the defendant from lighiite <
v. Good, 17 Q. B. D. 338; Smith v, Evans, 13 0, P82

Boyp, ¢, helq that there wag ample evidence of an inten-
tion to conduct g crimina] Prosecution: Sinclair v, Hughes,
16°0. OB 2475 Crawford v, Beattie, 39 U. . Rid3,

t
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