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LAW OF OBLIGATION OF TENANTS TO REPAIR
by
C. B. LABATT
and
H. H. DONALD.
1. Obligation of the parties in the absence of an express agreement.

1. Landlord not bound to repair in the absence of an express agree-
ment to do so.

2.C q of this princinl

3. Agreement of lundllmr to repair, whether tenant entirely relieved

4

5

from responsibility by.
. Obligation to repair in the absence of express stipulations.
. Liability of tenants for voluntary waste.
(a) Tenants for years. .
(b) Tenants from year to year or at will.
6. Liability of tenants for permissive waste.
(a) Tenants for years.
(b) Tenants from year to year and at will.
6a. Comparison between the obligations created by the duty to refrain
from waste and by an express agreement to repair.
(a)  Where voluntary waste has been committed.
(b)  Where the waste is merely permissive.
6b. Obligation to repair, arising from an implied contract.

IL. Construction and effect of the various covenants relating to
repairs. Generally.

7. Enumeration of covenants respecting repairs.
(A) Covenants to repawr and keep in repair.
(B) Covenants to repair within a certain period after
nolice from the landlord.
(€)  Covenants to deliver up in good repair.
(D) Covenants to put into reparr.
(E) Covenants to paint.
(F) Covenants of indemnity.
8. Obligati d by these are independ
9. C p ag) by lessor and lessee as to repairs.
10. Covenants to repair considered in relation to the validity of leases
given in pursuance of powers.
11. During what period agreements to repair are obligatory.
12. Obligation of covenants as to repair, how far continuous,—
(a) General covenant to keep in repair.
(b) Covenant to put in repair.
13. What covenants respecting repairs are classed among the “usual”
covenants of leases.
14. Short Forms Acts.

II1. What property is covered by agreements to repair.
15. Property existing at the time the tenancy begins.
16. Additions to and alterations in the premises after the tenancy
begins. Generally.
17. Covenants to repair considered with reference to the tenant's
right to remove fixtures.
IV. What constitutes a sufficient performance of the covenant to repair.
18. Covenant not broken by dilapidati due to ble use.
19. Obligation of tenant to make good damage done by casualties
beyond his control.
. Ni i buildi tipulated to be built.
20. Structural alterations, deemed to be a breach of the covenant.

Annotation.
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Annotation. 21. Substantial perf of the deemed to be suficient. 9
22. R b to th 1 of the landl or his agent.

| 23. nt of the obllnuon to repair to be nﬁln!.d with reference
to the condition of cmhuatthtboﬂnﬂud&:‘mm.

24. “Good,” * ble.” and reher]
4 25. Hot: hr the covenants bind a tenant to renon. renew and improve
mises.

26. Spodﬂcmhulutouﬂouundlolnm—

(a)  Foundations of houses.
(b) Roofs. A
(¢) External repairs. . 8
(d) Windows.,

" (e) Woodwork inside houses. v
(f)  Plastering. . 1 I
(g)  Painting and whitewashing.
(h)  Papering.
(i)  Drains.
(j)  Ornamental lakes, etec.
(k)  Fences.

V. Remedies of the landlord for the enforcement of covenants to

repair.
27. Right to enter and make repairs neglected by the lessee.
28. Right to re-enter for breach of the covenant.
29. Action for damages.—
(a)  On general covenants to repair.
(b)  On covenants to repair after nolice.
(¢) When the right of action is barred by the Statute of
Limitations.
(d) Measure of damages.
30. To ﬂ:hh“ extent equity will aid the enforcement of the landlord’s “

VI. What persons may sue on the covenants.
3; Reversioner ‘hhhmell
33. ’Hoir of t.he reversioner.

34." Personal r of r
35. Husband o( a cestui que mut of the demised premises.

VII. Who are bound by the covenants,

36. Lessees and persons treated as lessees.
(a) Generally.
(b)  Persons entering inlo possession under an agree-
ment for a lease.
(¢) Persons umlmumg in possession under a lease
I which the lessor had no authority to grant.
(d) Cestui que trust continuing an occupation begun
under a lease taken by the trustee.
(e)  Lessees for years holding over.
(f)  Persons enlering as undertenant of one to whom a
lease is subsequently granted.
37. Transferees of the interest of the lessee in the leasehold estate.
(a) Assignees of lerms for years.
(b)  Assignees of lenants from year to year.
(d) Equitable assignees.
(e)  Persons succeeding lessees in possession without an
assignment.
(f)  Underessees.
38. Mortgagees of the term.
(a) Legal morlgagees.
(b)  Equitable mortgagees.
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39. Personal representatives of tenants.

Generally.

Liability for dilapidations prior to the death of
he lessee.

(a)
®)

(e)
(d)

1 3

Liability for dilapidations aceruing during the ad-
ministration of the estate.

Liability of executor of assignee of term.

40. Legatees of the term.

(a)

®)
41. Beneficiaries of
42. G of

a luJuhold

Legatees taking the term as an absolute gift.
Legatees taking the term as tenant for Ilfg‘
held in trust.

of the

the p

VIIL Judicial relief from the consequences of non-performance of

the covenants.

43. In the course of an action on the covenants.

(a)

(b)
44. By the interventios

(a)

h)
(e)

(d)
(e)

n
@
(h)
0}
)]
(%)

atule of

\dlord’s

At common law.
Under stalules.

n of a court of equity.

General rule.
Accident, su. prise, mistake, elc.
Notice to quit given by the landlord before his as-
sertion of his rights under the covenant.
Negligence of persons employed to do the repairs.
No person properly qualified to perform the coven-
nl.

ant.
Lunacy of landlord.
Breach not wilful.
Assurances leading the tenant to suppose that the
repairs need nol be proceeded with.
l':mbrlily of compensating the landlord for the
h

ach.

Pendency of negotiations with a third party, looking
to the total destruction of the subject-matter.

Judgment in action obtained by default.

IX. Defences to actions for a breach of the covenant.

45. R

y of d.
46, Repairs

d after th

in a pi action.

t of the action.

47: Dilapidations due to lessor’s unlawful act.

47a. Transfer of defendant’s interest prior to the commencement of

the action.

48, lmpoullzlllty of performance without th

"

e commission of a trespass.

49, Imp
%0. 1

n agree-

of pe:

from the rebuilding of the

+ a lease

o. 52. Destruction of the

on begun

54.
(a)
®)

(0)

» whom a

estate.
55. Landlord’s

arising from the act of the legislature.

51, Vis major as lll'e!clll:. for non-per:?rmnnce.

the fire.
53. e’nemant subsequently modified bLnthe consent of the landlord.
‘aiver of the right of action by the landlord. 5

Acceplance of rent after breach.

Effect of notice to repair given prior lo action on
general covenant.

Evietion.

the

q

in rformance of the covenants.

X. Measure of damages in actions brought prior to the expiration

vithout an
lessee.

56. Substantial damag

57. Doctrine that the

of the term by the superior landlord against his immediate

recovered.

es may always be
of dar is the

y to

put the premises in good repair.
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58. Doctrine that the measure of damages is the depreciation in the
lduuvﬂmo:;omudouuuudhymm

XI. Measure of damages in actions brought after the expiration of
the term by a supmor landlord against his immediate lessee.
D d at the t required to put the prem-
ises in otdor

60. Application of this rule is independent of the questi heth
lessor actually loses by the want of repair.

XI11. Measure of damages m actions brought by lessees against their

bl s and a
61. A t ble while the superior lease is still unforfeited.
(a) Generally.
(b) Where tl‘em is a contract of indemnity (see also

below, see. 62).
(¢) Possible arrangements after expiration of superior
lease, not an element to be considered.
62. Amount recoverable where the superior lessee has been ejected by
the superior landlord.
63. Lessee’s right to be indemnified by his sublessee or assignee for
the costs of defending an action t by his lessor.
(@) Where there is no ction between the
in the original lease and the under lease.
(b)  Contract of indemnity ur-nlwd from the substantial
identity of the covenants in the two leases.
(¢) Rule where the underlessee enters into an express
contract of indemnity.
(d) . Liability of an assignee for costs.

XIII. Pleading and practice.
Action upon agreement to repair is transitory.
. Service of the writ out of the jurisdiction.
. Bringing in new parties.
. Declaration.
(a) Sufficiency.
() Variance.

ag8g

Plea.
Evidence.

28

(a) Compelency and relevancy.
(b) Burden of proof.
XIV. Lmlnldy of tenant to third persons.
70.

erally.
71. Temt presumptively liable for injuries caused by defects in the

S,
72. Rights of how far affected by the ab of an oblj

on the tenant’s part to repair.
73. Und:; what circumstances the liability is transferred to the land-

I

74. Landlord’s knowledge or ignorance of the dangerous conditions, how
far material.

75. Tenant’s covenant to repair, how far landlord’s liability affected by.

In the following monograph it is proposed to deal only with
the obligation to repair which is incurred by a tenant who occupies
premises by virtue of an agreement made directly with their
owner, either by the tenant himself or by some third person for
his use. The responsibility of a tenant for life in this regard will
not be discussed, except in so far as the principles by which its
nature and extent are determined, may be identical with, or throw
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light upon, those which are more particularly applicable to the
juridical relation which constitutes the proper subject of the
article.

1. Obligation of the parties in the absence of an express agreement.

1. Landlord not bound to repair in the absence of an express
agreement to do so.—It is a fundamental principle that the land-
lord is not bound to keep premises in repair unless he has expressly
agreed to do so (a), or unless the parties have contracted with
reference to some special custom. This second exception, how-
ever, is of scarcely any practical importance, and has left very
faint traces upon this branch of the law of contracts (b).

Ordinarily in the letting of a house, there is no implied warranty
as to its condition, and, in the absence of a promise by the lessor
to put the premises into a state of good repair, the lessee takes
them as they stand (¢). Even where the landlord contracts to
put the demised premises into “good tenantable repair,” he is
not bound to put them in such a state of repair as will fit them to
any particular or specified purpose. Hence the tenant, if he takes
possession without complaining of the insufficiency of the repairs
actually executed, and without expressing a desire that more
should be done, cannot recover from the landlord the money which
he has been obliged to spend to adapt the premises to the require-
ments of his business (d).

Ancient Quebec decision.—The lessor is obliged to make neces-
sary repairs on the premises leased according to their use, even
though the lease recites that the lessee has knowledge of the state
of the premises.

The lessee may sue the lessor to have the repairs made, or
may make them at the lessor's expense.

This principle is not applicable where it is a question of the
duty to repair a common staircase in a building divided into
apartments, offices, etc., which are leased to'different tenants.
Under such circumstances there is not a demise of the staircase,
but merely a grant of an easement in the use thereof, and, as the

(a) As regards third persons, see Sub-title XIV., post. Other cases
assuming the correctness of the rule are cited in the following notes. See
also Gott v. Gandy (1853) 2 El. & Bl 845, 23 L.J.Q.B. 1 [tenant from year
to year]; Brown v. Trustees (1893) 23 O.R. 599 [monthly tenant]. In the case
of a weekly tenancy it has been held by Day, J., that, even if there is
no express agreement to repair, the tenant, having regard to the usual practice
of that class, has a right to expect reasonable repairs to be done. See, how-
ever, Sandford v. Clarke (1888) 21 Q.B. 398, and the comments thereon by
Mr. Beven, 1 Negl. 487. Miller v. Kinsley (1864) 14 U.C.C.P. 188,

(b) Whilfield v. Weedon (1772) 2 Chit. R. 685.

Burrell v. Harrison (1691) 2 Vern. 231.

(¢) Chappell v. Gregory (1863) 34 Beav. 250.

(d) McClure v. Little (1868) 19 L.T. 287,
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control of the subject-matter of the easement remains with the
landlord, the case is deemed to be one within the operation of the
rule that, although, generally speaking, the person in enjoyment
of an easement is bound to do the necessary repairs himself, an
undertaking on the grantor’s part to do those repairs may be
inferred as a matter of necessary implication from the facts in
evidence. The implication here is held to be that it was the
intention of the parties that the landlord should keep the staircase
reasonably safe for the use of the tenants and their families (e)
and also of any strangers who will necessarily go up and down it in
the ordinary course of business with the tenants (f). In this class
of cases, however, a distinetion is made between an easement and
a mere licence. The mere fact that the landlord of an apartment
house allows the tenants the privilege of using the roof as a drying
ground for their clothes imposes no duty on him to keep the fence
round it in repair (g).

A New Brunswick case.—~Where a lease of a building is made
to several tenants, and the landlord retains control over the sewer
pipes, he was held to be liable for the damage caused by break of
the same (h).

A recent case.—The landlord is liable for damage to tenant’s
property caused by leakage of water, when the premises are leased
to various tenants, and the landlord retains control of the premises
(7).

Any arrangements that may be made by the landlord for the
collection of the rainwater (j) or for the supply of water (k) to the
upper floors of a building which is leased to several tenants are
presumed to be assented to by a tenant of any of the floors below,
and, if there is leakage, he cannot hold the landlord liable unless
negligence is proved. The implied assent of the tenant is deemed
to be a sufficient reason for qualifying the stringent rule established
by Rylands v. Fletcher (1).

When a water tank kept, on the roof of premises leased, falls
through the roof and damages the tenant’s property, the landlord

(e) McMartin v. Hannay (1872) 10 Cot. Sess. Cas. (3rd Ser.) 411 [here the
defendant had admitted his retention of control by keeping a man to look after
the staircase].

Miller v. Hancock [1893] 2 Q.B. 177, 69 L.T. 214.
) Ivay v. Hedges (1882) 9 %B .1, 80 [nonsuit held proper].

(h) Brown v. Garson 42 N.B.

(i) Alberta Loan and Investment Co. 'v. Bercuson, 21 D.L.R. 385

(j) Carstairs v. Taylor (1871) L.R. 6 Ex. 217 lheid that there was no lia-
bility where the hole, which allowed wuw waocnpe from a box into which the
gutters emptied themselves, was made b at].

(k) Blake v. Woolf [1808] 2 Q.B. 426, 79 LT 188 [dumgeu not moovenhk-
where the leak was the result of the bad work pendent con-
tractor].

() L.R. 3 H.L. 330.
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is liable, even though it be kept there for the benefit of the Annotation.

* tenant(m).

Where the landlord has promised to do repairs, there is no
implied agreement that the tenant may quit if the promise is not
performed (n). But a default of the landlord in this respect is a

~ ground for refusing specific performance of an executory contract.

Thus it has been held that, in an agreement for a lease with repair-
ing covenants of a new house, there is implied an undertaking on
the landlord’s part to finish and deliver the house in a proper state

~ of repair, the performance of which is a condition precedent to the

tenant's liability to accept a lease (o).

Quebec case—Where the landlord has covenanted to make
certain repairs, it is not necessary for the tenant to give him notice
to do so0, and the tenant may recover damages against the landlord
for an accident due to non-repair (p).

The lessee may sue the lessor for breach of verbal warranty
made by the latter that the drains were in good order when the
lease was made. The warranty as made was collateral to the lease

~ and an action is maintainable (g).

A covenant by the lessor that, in case the premises are burnt
down, he will “rebuild and replace the same in the same state as
they were before the fire” does not bind him to re-erect the
additions which the lessee may have made to the premises as
originally demised (r).

2. Subsidiary consequences of this principle.

(A) Though, in the absence of an express coutract, a tenant
from year to year is not bound to do substantial repairs, yet in the
absence of an express contract he has no right to compel his land-
lord to do them (a). Nor is he entitled to treat the disrepair as
an eviction and quit the premises (b).

(B) Though a tenant is, by force of the statute of 6 Anne, ch.
31, relieved from liability for the destruction of premises if caused
by an accidental fire, the landlord is not bound to rebuild the
premises (¢).

(m) Wolff v. Mackay, 12 D.L.R. 750.

(n) Surplice v. Farnsworth (1844) 7 M. & G. 576, 8 Scott N.R. 307.

(0) Tildesley v. Clarkson (1882) 31 L.J. Ch. 362, 30 Beav, 419,

(p) Troude v. Meldrum 21 Que. 8.C. 75,

(q) De Lassalle v. Guildford [1901] 2 K.B. 215,

(r) Loader v. Kemp (1826) 2 C. & P. 375.

(a) Gott v. Gandy (1853) 2 EL & Bl. 845, 23 L.J.Q.B. 1, per Lord Campbell
[declaration alleging duty of landlord to repair held to be t!lmnurmhInLs The
Judges viewed the action as one which was in form for a wrong, but in substance

I;)rla l.;ruch of a duty arising from a contract. See especially the opinion of
irle, J.

(b) Edwards v. Etherington (1825) Ry. & M. 268, is to the contrary effect,
Lru‘hyvng‘overruled by Hart v. Windsor, 12 M. & W. 68; Sutton v. Temple, 12 M.

. 52,
() Bayne v. Walker (1815) 15 R.R. 53, 3 Dow 233, 247; Pindar v. Ainsley,
cited by Buller, J., in Belfour v. Weston (1786) T.R. 312; Brown v. Preston
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(C) No implied responsibility for repairs is cast upon the land-
lord by the fact that the repairs which were not done came within
an exception of fair wear and tear in the lessee’s covenant, even
though the result of the repairs not being done is that the premises
become uninhabitable. Under such circumstances the tenant is
not entitled to quit (d).

(D) It would also seem that, where a covenant to repair is
subject to an exception of casualties by fire and tempest, the land-
lord cannot be called on to do repairs rendered necessary by such
casualties. In view of later decisions this doctrine, if sound, must
rest entirely upon the fact that the lease embraced the exception
as to fire, for it is now settled, as to eases in which the tenant’s
covenant to repair is not subject to this exception, that the land-
lord cannot be compelled to apply the proceeds of an insurance
policy to the reconstruction of the premises after they have been
destroyed by fire (e).

3. Agreement of landlord to repair, whether tenant entirely
relieved from responsibility by.—Iven where the landlord has ex-
pressly agreed to do repairs, the tenant is possibly not wholly
absolved from responsibility. The doctrine of an Ontario case is
that, if a need for slight repairs arises, and he fails to make them,
he is probably precluded from recovering damages for the personal
injury, for the reason that such damages are not deemed to have
been within the contemplation of the parties; but that, at all
events, if he knew of the dangers caused by the want of such
repairs, and failed to have the repairs done himself, his action is
barred on the ground that he voluntarily took the risk of using
the premises in that condition. Under such circumstances, it was
said, the proper course of the tenant is to notify the landlord that
the repairs are needed. If the landlord then failed to perform his
obligation within a reasonable time, the tenant would be justified
in doing the repairs himself and charging it against the landlord
or taking it out of the rent (a).

It must be admitted, however, that the authorities relied upon
for the doctrine in this case scarcely warrant the decision in its

(1825) Newfoundl. Sup. Ct. Dec. 491.  According to Lord Eldon, in the first of
these cases, the meaning of the maxim, Res perit domino, is “that where there is
no fault lnvwhem, the thing pemhen to all concerned; that all who are inter-
ested constitute the dmmmu for thu purpose; and if there is no fault anywhere,
then the loss must fall uj

(d) Arden v. Pullen 842) 10 M. & W. 321, ll LJ. Lx 359. Defendant’s
counsel cited a nisi prius case, Collins v. Barrow, '2 Moo. & Rob. 112; but Alder-
son, B., said that it could not be supported unless it was put on the ground that
the premises were made uninhabitable by the wrongful act or default of the
landlord himself. He was of opinion that this was really the theory of the
decision, and that the statement of facts in the rej rt was imperfect.

(e) Leeds v. Cllcalham (1827) 1 Sim. 146; Lofft v. Dennis (1859) 1E. & E.
474, 28 L.J.Q.B. 1

(a) Brown v. Tomnlo General Hospital (1893) 23 O.R. 599.
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full extent. The one upon which most stress is laid merely decides Annotation.

that a monthly tenant may make such repairs as are necessary and
deduct the amount expended from the rent (b). The doctrine
that a tenant, if he makes repairs which the landlord is bound to
make, is entitled to be recouped for his expenditure, cannot be
said logically to involve the doctrine that the tenant is guilty of
a culpable non-feasance if he fails to make these repairs. In another
of the cases cited (c), the point was simply that a lessor who
covenants to repair cannot be sued unless he has previously been
notified that repairs are necessary, the reason assigned being that
it is a trespass for him to enter the premises without leave. It is
difficult to see how such a ruling can be regarded as affording any
support to the doctrine of the Ontario Court.

Additional doubt is cast upon the correctness of this deeision
by an English case which, although not directly in point, may at
least be said to suggest a different doctrine. The case turned upon
the construction of sec. 12 of the Housing of the Working Classes’
Act of 1885, providing that “in any contract forletting . . . a
house or part of a house, there shall be implied a condition that
the house is at the commencement of the holding in all respects
reasonably fit for human habitation.” It was argued that the
word “condition” was to be construed in its strict common law
sense, and that the only remedy of the tenant, if the premises were
not habitable, was to repudiate the contract and quit. This con-
tention did not prevail, and the landlord was held liable for
injuries which a tenant received through the fall of plaster from
the ceiling (d). In this case the evidence shewed that the tenant
knew the ceiling to be in a dangerous state, as the plaster had
fallen several times before the injury was inflicted. Yet it was not
suggested either by the court or by counsel that this circumstance
precluded him from recovery. It may be said that a distinction
between this and the Ontario case is predicable on the ground
that in the former the duty violated was statutory, and, in the
latter, merely conventional; but this argument can searcely prevail
in view of the series of judgments which have settled that the
maxim, Volenti non fit injuria, is an available defence, under
appropriate circumstances, to actions for a breach of the duties
imposed by the Employers’ Liability Act (¢). Indeed another
objection to the case under discussion is also suggested by the
decision of the House of Lords cited below. That decision has
finally settled that the consent of a plaintiff to take a risk must
be found by the jury as a fact, and cannot be inferred merely from

(b) Beale v. Taylor's Case (1691) 1 Lev. 237.

() Huggall v. McKean (C.A. 1885) 33 W.R. 588, aff’g 1 C. & E. 304,

(d) Walker v. Hobbs (1889) Q.B.D. 458,
(¢) The last of these is Smith v. Baker [1891] A.C. 325,
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his knowledge of the conditions to which he continued to expose
himself. This doctrine the Ontario court has plainly disregarded
in holding, as matter of law, that the tenant took the risk.

4. Obligation of tenant to repair in the absence of express
stipulations.—Owing to the fact that the responsibilities of tenants
are almost invariably defined by written instruments, which
contain specific provisions with respect to the repairing of the
premises, the cases bearing upon the extent of the obligation to
repair in the absence of express stipulations on the subject are by
no means numerous; and even the few which the books contain
are far from being harmonious.

The tenants’ responsibility has been ordinarily referred to one
of two theories:

(1) That his failure to repair produced certain physical condi-
tions which amounted to waste.

(2) That he was under an implied agreement to do the repairs
which were neglected.

The law also imposes an obligation on the lessee to “treat the
premises demised in such manner that no injury be done to the
inheritance, but that the estate may revert to the lessor undeter-
iorated by the wilful or negligent conduct of the lessee.” At first
sight this might seem to be an explicit authority for declaring upon
the wilful or negligent quality of the tenant’s acts, wherever the
facts would justify it, and certainly there is nothing in the law of
real property which would prevent a landlord from thus relying
directly upon the general duty of everyone to use due care (a).
But on referring to the treatise we find that the only authorities
cited are those relating to waste. As the right to maintain an
action on this ground is dependent merely upon the physicial
conditions induced by the tenant’s acts, and not in any degree
upon the moral quality of those acts (b), the doctrine enunciated
by the learned author does not, it is submitted, correctly state the
effect of the decisions on which it is based. The doctrine is, at
most, sustainable as a fairly accurate presentment of the practical
result of the principles which détermine the liability of tenants
from year to year, the class to which the defendant, in the case
cited, belonged. In fact, that case really proceeds upon the
theory of a contract, as, after quoting the passage in question,

(a) That a tenant must rebuild premises destmyed by a fire which
wmo due to his own carelessness was settled at a very E;nod Coke on Litt .
see also Klock v. Lindsay (1898) 280m SC R. 453 following Murphy

l 1896) 27 Can. 8.C.R. 126,
essential words in a covenant of a d-clsration in an action for per-
mlsalve waste, as given m 2 Ch. Plead., p. 53¢, aic “wrongfully permitted
waste to the said house, by suffering the same to become and be ruinous
. . _for the want of ful and necessary rep, ations.” Waste is defined
b Cl:lnckn&r:e a8 “any act which oceasions a lasting damage to the inheritance.”

2 Comm, 18.
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the Court goes on to observe that there is an agreement implied Annotation.

in every lease “so to use the property as not unnecessarily to
injure it. . . It is not a covenant to repair generally, but so
to use the property as to avoid the necessity for repairs.”

Under the older forms of procedure it was held that, where a
tenant holds over the landlord may waive the trespass and sue him
for waste (¢).

§. Liabilityof tenants for voluntary waste.— (a) Tenants for years.
—=8o far as the writer's researches extend, no question has ever
been raised as to the liability of a tenant for years for voluntary
waste. Nor, apparently, has it ever been suggested that this
liability is dependent on the existence of a specific agreement to
repair. That the commission of such waste is actionable was
recognized by Parke, B., in a considered judgment (a).

(b) Tenants from year to year or at will—These tenants, not
being within the Statute of Gloucester (c¢), are not subject to the
statutory action of waste, quite irrespective of the question
whether the waste be voluntary or permissive. But under the
old forms of pleading, it was held that there was “no doubt that
an action on the case might be maintained for wilful waste”
against a tenant at will (d). The theory was that voluntary
waste was a trespass amounting to a “‘determination of the will”
(¢). But his accountability for acts amounting to such waste is
unquestionable under the modern rules of practice.

6. Liability of tenants for permissive waste.—(a) Tenants for
years.—From the very first, the Statute of Gloucester has been
“understood as well of passive as active waste, for he that suffereth
a house to decay which he ought to repair, doth the waste” (a).
But whether fhe liability of a tenant for years for “passive,”
or, as it more common]y termed, ‘“permissive,” waste, can be
predicated in cases where he has not entered into any express

(¢) Burchell v. Hornsby (1808) 1 Carn{)‘ 360.
.

(a) Yellowley v. Gower (1855) 11 Exch. 294, citing Coke 1 Inst. 53. See
also Harnett v. Maitland, 16 M. & W. 257. A lessee is liable for waste by
whomsoever it is done, for it is presumed in law that the lessee may withstand
it. Greene v. Cole, 2 Wm. SBaund. 259, b (n); Crawford v. Bugg (1886) 12
O.R. 8 at 15; Gray v. McLennan (1885) 3 Man. L.R. 337.

(¢) It seems, however, that the statutes are applicable to a demise for one
year or half a year. See Coke Litt. 54, b.

(d) Gibson v. Wells (1805) 1 Bos. & P., N.R. 290, per Mansfield, C.J.;
Moore v. Townshend (1869) 33 N.J.L. 284, Compare United States v. Bost-
wick (1876) 94 U.S, 53 (see s. 4, ante). See also Martin v. Gilham (1837)
2N, & P. 568, 7 A. & E. 540, where the point actually decided was that evi-
dence of pes ive waste only would not support a declaration which charged
voluntary waste. The allegations were that the defendant cut down trees,
“and otherwise {ised the premises in so like and improper a
that they became dilapidated.”

(e) Coke Litt. 57, a; Countess of Shrewsbury's Case, 5 Coke 13, a.

(a) 2 Co. Inst. 145; 3 Dyer 281, b.
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obligation to repair, is a question which, even at this late day,
cannot be said to be finally settled.

(A) The authorities which make more or less strongly in favour
of the view that the existence or absence of a specific provision is
not a differentiating factor will first be reviewed.

The reports of the older cases bearing on the liability of a
tenant for years for permissive waste are too meagre to enable us
to say with certainty whether or not that liability was discussed in
any of them with reference to a covenant in the lease. But at all
events the point was never directly taken, that the action would
not lie unless there was such a covenant; and this circumstance,
although merely negative and therefore not to be pressed too
strongly, may not unreasonably be deemed to indicate that the
view commonly held by the profession was that the landlord’s
right of recovery on this ground was not limited to cases on which
the tenant had expressly undertaken to do repairs. In the
language of the Courts, so far as it has come down to us, there is
absolutely no intimation that the existence or absence of a covenant
was regarded as a differentiating factor (b). A similar conclusion
is suggested by the only reported expression of judicial opinion on
the point in the eighteenth century (c¢). An additional body of
authority on the same side is also obtainable from the dicta of
eminent judges during the last hundred years (d).

(b) In Coke Litt. 53, a, it is laid down in perfectly general terms that the
burning of a house by negligence or mischance is permissive waste, and that
the tenant must rebuild. (See comment on Rook v. Worth in the next note.)

In Darey v. Askwith (1618) Hob. 234,.

In Weymouth v. Gilbert, 2 Roll. Abr. p. 816, 1. 40.

In 3 Dyer 281, E., a case is cited in which the lease provided that the
lessor might re-enter if the lessee did an waste on the premises, and it was
held that the lessor might re-enter for the permissive waste of the lessee in
suffering the house to fall for want of repairs.

In Griffith’s Case (1564) Moore 69.

Moore (1564) 62, Case 173; Ibid (1564) 73, Case 200; 8.C. Owen 206.

See also 22 Vin. Abr, Waste “¢” and “d” p. 436-440, 443; 5 Com. Dig.
Waste d 2, d 4.

(¢) In Rook v. Worth (1750) 1 Ves. 8r. 460, Lord Hardwicke said, arguendo;
“As between landlord and tenant for years, though there is no covenant to
repair and rebuild, he is subject to waste in general, and if the house be burnt
by fire, he must rebuild.” This remark must be taken subject to the limitation,
that, if the fire was accidental, the tenant would be saved from liability by
the Statute of 6 Anne ch. 31; but, for our present purposes, this circumstance
is immaterial.

(d) In Harnett v. Maitland (1847) 16 M. & W, 257, reference was made
(with apparent approval, though no positive opinion was expressed) to the
notes to Greene v. Cole, 2 Saund. 252, where it 18 stated that by the Statute
of Gloucester, 6 Edw. 1, ch. 5, an action for permissive waste (which did not
lie at common law against them) was given against a lessee for life or years
or their assignee. That the insertion or omission of a covenant was material
was not suggested.

In Yellowley v. Gower (1855) 11 Exch. 274, a considered judgment, there
was said by Parke, B. (p. 204), to be no doubt of this liability, as tenants
for terms of years are clearly put on the same footing as tenants for life, both
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(B) Of the cases which have been cited as authorities for the
opposite doctrine, the earliest is Gibson v. Wells (¢); but this pre-
cedent is not really in point, as we shall presently sce. A more
distinet expression of opinion is found in Herne v. Benbow (f). Only
a short per curiam judgment is reported, and, as Parke, B., justly
remarked, the report is a bad one (g). In fact it is difficult to
believe that we have a correct statement of the true purport of the
decision. The court is represented as laying it down, that an
action on the case for permissive waste cannot be maintained
against a tenant for years in the absence of a covenant to repair,
but the single authority cited relates to a tenancy at will (k).
Under these circumstances it would seem that the dilemma of
assuming an error either on the part of the Court or of the reporter
can only be escaped by resorting to the hypothesis that tenants
for years were regarded as standing upon precisely the same
footing as tenants at will. This hypothesis would be an extremely
violent one, for, in view of the fact that tenants at will are not
within the scope of the Statute of Gloucester (see secs. 5, 6, ante),
it is scarcely conceivable that the court, if it had really intended
to take such a position, would have done so without explaining
as to voluntary and permissive waste, by Lord Coke, 1 Co. Inst. 53. There
seems to be no warrant for saying that this v eminent judge regarded a
covenant as being of any special importance. The actual point decided was
merely that a lease which followed in Morris v. Cairneross (1906) 14 O.L.R.
544 impliedly permitted the lessee to leave certain repairs undone—such
implied permission being deduced from the insertion of a covenant by the
lessor to do the repairs—allows permissive waste, and is therefore not a good
execution of a power which prohibits the making of a lease exempting the
lessee from punishment for waste. [Compare Davies v. Davies (1888) 38 Ch.
D. 499.)

In Woodhouse v. Walker (1880) 5 Q.B.D). 404, there was a specific provision
a8 to repairs in the instrument creating the tenancy (here one for life). The
court, therefore, was not called upon to pronounce an explicit opinion res-
pecting the question whether, in the absence of such a provision, a tenant
for life or years could be made liable as for permissive waste. But, in a
judgment coneurred in by Lush and Field, JJ., the opinion was strongly in-
timated that there was such a liability, and a significant comment was passed
upon the strange conflict between the ‘“modern authorities—or rather the
dicta”—on this question and the more ancient reading of the statutes as to
waste,

In Davies v. Davies (1885) 38 Ch. D. 499, Kekewich, J., placed the same
construction as we have done upon the language used in these last two cases,
and expressed a decided opinion that, quite apart from a covenant to repair,
a tenant for years was responsible for permissive waste. Cited in Morris v.
Cairneross, supra.

Several of the above cases are cited by Mr. Foa, and considered by him
to have determined that the liability exists, whether there is a covenant to
repair or not (Landl. & T. p. 122).

On the same side may be cited Moore v. Townshend, 4 Vroom. (33N.J.)
i-’"‘{ 'v\hvrv a distinguished American judge reviewed the authorities at great
ength,

(e) 1Bos. & P. (N.R.) (1805) 290.

(f) 4 Taunt. 764.

(g) See Yellowley v. Gower (1855) 11 Exch. 274 (8 293).

(h) Countess of Shewsbury's Case, 5 Coke 13, a ; Croke. El. 777.
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Annotation. more distinetly the rationale of its decision. Upon the whole, hei
it seems probable that the report is incorrect, for the court is the :.r _‘
certainly entitled to the benefit of the doubt which may well be s ',‘.]
| felt as to its having actually rendered a decision so singularly JSN
| pointless as one which would restrict the remedy of an action of t‘-'qum
waste to cases in which, as the tenant could always be sued on his Y ".m"."
covenant, the right to bring such an action would not be of any v mrrlm
advanings. ‘ mmlm
In spite of the objections to which this case is open, the the :l
“ doetrine which it is supposed to embody has received sufficient
recognition in subsequent judgments to render the intervention of m";"
a court of error necessary to determine whether it is or is not good 4 l,“"‘]’:

y law. Ro far no court of this grade has gone further than to refuse :

1 to interfere where an equitable tenant for life is guilty of permis- g ::1(:?:
sive waste (h). In the case cited the legal liability was considered thiass
doubtful. After the Judicature Act came into forece a Divisional el
Court, on the authority of Powys v. Blagrave held an equitable ”"N:i‘
tenant for life liable for damages (/). Lopes and Stephen, JJ., i l]'(_ "l"
inclined to the view that there was no legal liability, but held that, oo
at all events, a case was presented for the application of the : "dviv
general provision of the Judicature Act, that, assuming the rules | e th
of equity and common law to be in conflict, effect must be given y (l(?c'n
to the former (j). This latter point does not seem to have sug- ] agnyi
gested itself to the judges who decided Woodhouse v. Walker and ax m]‘
Davies v. Davies (see above), and the propriety of this application : ;.'mh”
of the statute would seem to be open to dispute. Can it correctly b
be said that there is a conflict, in the sense adverted to, between i fact "
the doctrine that a court of equity will not restrain a tenant from | ths an
permissive waste and the doctrine that a tenant is liable in damages Lo
for such waste? The proposed theory of construction virtually fit sul
requires us to adopt the general principle that, as a result of the presen
provision in question, injured persons are henceforth disabled from ity

v maintaining an action for damages in every case in which a court I(Imk(w
i of equity would formerly have declined to give any positive assist- seen :
| ance towards the enforcement of their rights. Such a principle \‘vr\'f

involves such far-reaching consequences that we may well pause tins sk

A before taking its correctness for granted, even upon the authority = sy

al of the two very eminent judges by whom it has been thus applied. (k

" Another possible objection to their view may also be suggested. @ (71{1

4 For the purposes of their argument, they assume that the right of we ,m,!,

i action existed before the Judicature Act was passed. It seems to 12Q8
- follow, therefore, that, as this right was created by the legislature, L’lln;.x“::
! (h) Powys v. Blagrave (1854) 4 DeG. M. & G. 448, a decision by the ':I I\‘:,']::

Lords Justices. ) )

(i) Barnes v. Dowling (1881) 45 J.P. 635, 44 L.T. 809. the lan

: () In Patterson v. Central &c. L. Co. (1898) 29 O.R. 134, Chancellor (1898)
1 Boyd took the same view as to the effect of the Judicature Act of Ontario. il
(n)

E{Q
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their decision resolves itself ultimately into the proposition that the
earlier statutes have been abrogated pro tanto by the general
provision regarding the conflict between the rules of law and
equity. Supposing this to be a correct statement of the logical
situation, it is difficult to admit that the learmmed judges have not
carried the doetrine of repeal by implication further than the
analogies of statutory construction will warrant.

In two still more recent cases, also, the position is taken that
the existence or absence of an express covenant to repair is a
controlling factor (k).

In the earlier editions of his treatise on Torts, Sir Frederick
Pollock regarded the liability of a termor for permissive waste, in
a case where there is no covenant, as heing a doubtful point; but
in the later editions it is laid down in unqualified language that
there is no such liability except where there is an express covenant
to repair. This distinguished writer, therefore, considers that the
question is virtually settled in this sense; and such also seems to
be the prevailing view in Ontario (I). In the second of the two
cases cited below, Chancellor Boyd deemed it unnecessary to
“delve into the ancient law " of the subject with a view to impeach-
ing the opinion of Kay, J. in Avis v. Newman (m). But, with all
deference, it is submitted that the opinion of a single English judge
on a point so much in dispute as this is not so absolutely conclusive
as to absolve a colonial court from the duty of investigating the
authorities on its own account. Apart from this consideration,
it is perhaps permissible to express a doubt whether, in view of the
fact that the conflict of views now under discussion is, so far as
the reports shew, less than a century old, the precedents which the
learned Chancellor declined to examine can fairly be regarded as
fit subjects to commit to the limbo of “ancient law.” In the
present instance it is particularly unfortunate that he has not
exercised an independent judgment on the quwliun’ for, if he had
looked at the authorities relied upon by Kay, J., he would have
seen good reasons for doubting the finality of llu- decision. The
very doubtful value of one of those authorities, Herne v. Benbow,
has already been noticed.  Another is Gibson v. Wells (n), in which,

(k) Freke v. Calmady (C.A. 1886) 32 Ch.D. 408; Avis v. Newman (1889)
11 Ch.D. 532, per Kay, J. For some remarks on this case soe infra.

As tending somewhat in the same direction, Ihnuuh not actually in point,
we may also refer to Leigh v. Dickeson (1884) 15 Q.B.D., (C. affirming
12 Q.B.D. 194, holding that, in the nlnvm e of an n\pn-ns ‘contract, one tenant
in common of a house who expends money in ordinary n*]nurn not being
such as are necessary to prevent the house from going to ruin, has no right
of action against his co-tenant for contribution. Such a payment is treated
as voluntary,

(1) Wolfe v. Macguire (1896) 28 O.R. 45 [a case of a yearly tenant, but
the language of the court is quite general]. Patterson v. Central &e. L. Co.
(1898) 29 O.R. 134,

(m) (1889) 41 Ch.D. 532.

(n) 1 Bos. & P. (N.R.
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according to Kay, J., Sir James Mansfield was clearly of opinion
that an action for permissive waste would not be against even a
tenant for years. This is certainly too strong a statement, as
the case is merely to the effect that an action for permissive waste
does not lie against a tenant from year to year, and the general
words used are to be construed with reference to the fact. The
allusion to the consequences which would follow in the case of a
tenant at will, if the action were sustained, shews this very plainly.
In another case, Jones v. Hill (0), the court expressly declined to
express an opinion either one way or the other as to the question
whether an action for permissive waste would lie. The fourth
authority cited is Barnes v. Dowling (p), which is undoubtedly
in point, but seems to be itself a rather questionable application
of Powys v. Blagrave (see above). Mr. Justice Kay was also
much influenced by his theory (announced during the argument of
counsel), that Lord Coke’s words, in 2 Inst. 145, “he that suffereth
a house to decay, which he ought to repair, doth the waste,”
include only permissive waste when there is an obligation to repair.
It is respectfully submitted, however, that the passage thus
commented upon cannot fairly be made to bear this construction.
The case put of a tenant occupying upon condition that the
lessor may enter, if the tenant suffers the house to be wasted, seems
to be merely illustrative, and not intended to restrict liability to
such cases of express stipulations. The learned judge does not
refer to the passage in 1 Coke, 53, a, the relevancy of which is
much more indisputable. There, as already remarked, it is laid
down, in the most general terms, that an action for waste lies
against a tenant for years, and in the explanations and illustrations
which follow, there is not the smallest intimation that permissive
waste would raise no right of action in the absence of an express
agreement to repair.

The above summary may, we think, fairly be said to shew that,
except in so far as the question may be concluded by the very
dubious special ground relied upon in Barnes v. Dowling—a
ground which is of no foree in jurisdictions where there is no pro-
vision like that of the English Judicature Act—the balance of
authority is rather in favour of the doetrine that a tenant for years
is liable for permissive waste, even where he has not expressly
agreed to repair. Such a doctrine is certainly more in conformity
than the opposite one with the rationale of the action of waste, the
essential purpose of which is the indemnification of the landlord
for certain acts of commission or omission by the tenant, regard-
less of the question whether the tenant may have promised or not
to do or abstain from them.

(o) 7 Taunt. 392.
(p) 44 L'T.N.S. (1881), 809.
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(b) Tenants from year to year and at will—That neither Annotation.

tenants from year to year (p) nor tenants at will (¢) are liable for
permissive waste is well settled.

6a. Comparison between the extent of the obligations created
by the duty to refrain from waste and by an express agreement to
refrain.—The implied liability of a tenant for a misuse of the
premises being almost invariably, as the foregoing summary
indicates, referred to the question whether his acts of commission
or omission amounted to waste, it is a matter of considerable
practical importance to ascertain how far his obligation to repair,
as measured by the standard, differs from that which arises out of
an express agreement.

(a) Obligations compared wl re voluntary waste has been com-
mitted.—Where the defaults amount to voluntary waste, the posi-
tion of a tenant who is bound by a stipulation to repair, is, so far
as appears, the same, for all practical purposes, as that of one who
is not so bound. Such, at all events, would seem to be a legitimate
deduction from two of the cases already cited, in which the acts
amounted to waste of this description, and the court, while it
referred the tenant’s liability to his breach of the covenant to repair
contained in the lease, recognized fully that the same evidence
would have supported an action of waste (a).

(b) Obligations compared where the waste is merely permissive.
Whether a tenant, when sued for permissive waste, should be

judged by the same standards of responsibility as he would be,
if the action was brought on a specific general agreement of the
character ordinarily found in leases, cannot be affirmed with
certainty ; but, at all events, the authorities contain nothing which
is necessarily inconsistent with the view that the tests applied in

(p) Leach v. Thomas (1835) 7 C. & P. & Torriano v. Young (1883)
6 C. & PS8. In the latter case Taunton, J., instructed the jury, in a cose
where permissive waste was proved, to find for or against the defendant,
according as they should conclude from the evidence that he was a tenant
from year to year, or an assignee of a lease for a term of years containing a
covenant to repair.

(g) Panton v. Isham (1693) 3 Lev. 359; Gibson v. Mills (1805) 1 Bos. &
P. (N.R.) 200; Harnett v. Maitland (1847) M. & W. 257 [declaration held
demurrable in not shewing that the defendant was more than a tenant at
will]; see also Herne v. Benbow (1813) 4 Taunt. 764.

(a) Marker v. Kenrick (1853) 13 C.B. 188 [removal of a barrier between
two mines|; Kinlyside v. Thornton (1776) 2 W. Bl. 111 [demolition of fixtures).

Compare Doe v. Jones (1832) 4 B. & Ad. 126, 1 N. & M. 6, where the
acts of tenant in turning lower windows into shop windows, and stopping
up and opening doorways, were viewed as waste, which would have been
actionable but for the fact that these alterations were contemplated by the
lessor. See also Holderness v. Lang (1885) 11 Ont. R. 1, where the judgment
rrm-(-«lﬂ on the theory that any act amounting to voluntary waste at common
law would be a breach of a covenant to repair. The erection of new buildings
is not waste where the parties, by inserting in the lease a covenant to keep
all future buildings in repair, shew that they contemplated that erection.
Jones v. Chappell (1875) L.R. 20 Eq. 539.

2—52 p.L.R.
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each case are, for practical purposes, identical. That the physical
conditions which constitute permissive waste are, on the whole, the
same as those which amount to a breach of the usual covenants
to keep and leave in repair seems to be indubitable (b). Nor,
when we examine the more particular expressions of opinion as to
the circumstances of disrepair which constitute such waste, do we
find anything to suggest that the tenant’s liability would have been
in any essential respect different, if these covenants had been sued
on.

If the tenant build a new house, it is waste, and if he suffer it to
be wasted, it is a new waste (c).

If a house be uncovered by tempest, a tenant for years must
repair it, even though there be no timber growing upon the ground,
for the tenant must at his peril keep the house from wasting (d).

It is waste to suffer a house to be uncovered, so that the timbers
decay (¢).

If a lessee permit the walls to decay for default of daubing or
plastering, that is waste (f).

It is waste to suffer a park paling to decay, so that the deer are
dispersed (g).

To suffer a sea-wall to be in decay, so as by flowing and re-
flowing of the sea the meadow or marsh be surrounded, whereby it
becomes unprofitable, is waste (h).

It is waste if the tenant do not repair the bank or walls against
rivers or other waters, whereby the meadows or marshes are sur-
rounded and become rushy and unprofitable (¢).

“If any part of the premises are suffered to be dilapidated, it
amounts to permissive waste” (j).

Nn Lord Coke speaks of “permissive waste “lut h is waste by reason of
omission or not doing, as for want of reparation.” 2 Inst. 145. According
to Blackstone (2 Comm. Ch. IR) “suffering a house to fall into decay for
want of necessary reparations” is permissive waste, See also Gibson v. Wells
(1805) 1 Bos. & P. N.R. 200; Herne v. Benbow (1813) 4 Taunt. 764; Doe v.
.lumx (1832) 4 B. & A(l 126, per Parke, B.; Torriano v. Young (lK?.}) 6C. &
P. 8; Harnett v. Maitland (1847) 16 M. & Ww. 257; Powys v. Blagrave (1854)
4 DeG. M. & G. 448; Woodhouse v. Walker (le(l) L.R. 5Q. B D. 404; Avis v.
Newman (1889) 41 Ch.D. 532 [the phrase used here was suﬂ'ermu dilapi-
dations”].  Kekewich, J., recently d' ofined permissive waste as that ““which
has not come about by the tenant's own ac ts, but comes about by a revolution,
or by wear and tear, or by the action of the elements, or m any other way not
being his own act.”  Davies v. Davies (1888) 38 Ch. D. 4

(¢) 1Co. Inst. 53, a; 8.P. l)arcy\ Askwith (1618) Hob 12.

(d) Coke Litt. 53, a Bue. Abr. tit. Waste (¢, 5).

(e) 1 Co. Inst. 53,

(f)y Weymouth v. thlnrl 2 Roll. Abr, 816. pl. 36, 37.

(g) Coke Litt. 53, b.

(h) Coke Litt. 5{ b,

(i) Coke Litt. 53, b.

(j) Gibson v. W rllu (1805) 1 Bos. & P. (N.R.) 290, per Mansfield, C.J.
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“Tenantable repair” extends to permissive as well as com-
missive waste (k).

The scope of these statements will be made still clearer by
contrasting them with those which deal with circumstances which
are deemed to negative waste.

“A wall uncovered when the tenant cometh in is no waste if it
be suffered to decay” (1).

The destruction of premises caused by its reasonable use is not
waste (m).

“A tenant not obliged by covenant to do repairs, is not bound
to rebuild or replace” (n).

On the whole, therefore, it would seem that little, if any, real
difference between the obligations arising under and apart from an
express agreement to repair can be predicated except in those rare
cases in which the wording of the agreement is such that it cannot
be regarded merely as one to keep in good repair (). Thus it has
been held that an assignee of a lease cannot be held liable, on the
ground of waste, for yielding up the premises in a state of dilapi-
dation which amounts to a breach of a covenant “sufficiently to
repair the premises with all necessary reparation, and to yield up
the same . . . in as good condition as the same should be in
when finished under the direction of J.M.” (p).

(k) Proudfoot v. Hart (C.A. 1890) 25 Q.B.D. 42, 63 L.T. 171 [a case

where there was a covenant).

() 1 Co. Inst, 53, a.

(m) Manchester &e. Co. v. Carr (1880) 5 C.P.D 507 [here there was a
covenant, but it was not a material factor in this part of the judgment],
following Saner v, Bilton (1876) 7 Ch.D. 815, and holding that any use of the
property is reasonable, provided it is for a purpose for which the property
was intended to be used, and provided the mode and extent of the user was
apparently proper, having regard to the nature of the property, and to what
the tenant knew of it, and to what, as an ordinary business man, he ought
to have known of it. See also Crauford v. Newton (1887) 36 W.R. 54, per
Cave, J., arguendo.

(n) Wise v. Metealf (1829) 10 B. & C. 299, per Bayley, J. This remark
was made in a case where the obligations of an incumbent of an ecclesiastical
benefice were under discussion; but, as tenants for years are on the same
footing as life tenants under the statutes as to waste, this principle is pre-
sumably so far general as to be applicable to the former.

(0) ‘““Where a lease is silent on the subject . . . . . . . the law
implies an obligation on the part of the lessee to use the property in a proper
and tenant-like manner without exposing the buildings to ruin or waste by
acts of omission or commission.” iddnfl, J.

McCuaig v. Lalonde (1911) 23 O.L.R. 312.

“If there be a lease of a dwelling house as a dwelling house it shall not
be perverted to a perfectly different purpose.” Lord Westbury.

Keith v. Reid L.R. 2 H.L. sec. 39,

(p) Jones v. Hill (1817) 7 Taunt. 392. “It is imposssible,” said Gibbs,
C.J., “that it should be waste to omit to put the premises into such repair as
A. B. had put them into. . . . Waste can only be for that which would be
waste if there were no stipulation respecting it; but if there were no stipulation
it could not be waste to leave the premises in a worse condition than A. B,
had put them into.” The case is cited with approval in Crawford v. Bugg
(1886) 12 O.R. 8 (p. 15).
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This ruling has apparently not been questioned in any later
case, but it is certainly strictissimi juris to say the very least.
Surely a more reasonable construction of the covenant would have
been to have regarded the word “necessary” as equivalent to
“good,” and to have held that, when the contemplated standard
had thus been fixed by an epithet which must unquestionably be
attained by the tenant if he is to escape liability for waste, it
became quite immaterial that this standard should have been
made more definite by a reference to what a third party was to do
in order to bring the premises up to that standard. FEssentially
the covenant seems to be nothing more than a recital that J.M.
was to put the premises in good repair, and a stipulation that the
tenant was to keep and leave them in that condition.

The foregoing remarks are applicable only to tenants for a
term of years. The obligations of a tenant from year to year, or
of a tenant at will, are very different, according as he has or has
not agreed to repair; but this results simply from the fact that such
tenants are not liable at all for permissive waste. See sec. 5 (b).
It is laid down, therefore, that they are merely bound to use the
premises in a “tenant-like” (g), or, as another case puts it, “hus-
band-like,” manner (r). The meaning of these rather vague
epithets, as we learn from other cases, is that the law merely
requires him to keep the premises sound and water-tight (s), or to
make such fair repairs as may be necessary to prevent actual decay
of the premises (). This doctrine necessarily implies that, as
judges have also said, he is not bound to do “substantial”’ repairs
(u), or “substantial or lasting repairs” (v). As is shewn by the
cases cited, the question whether the tenant has, in any particular
instance, fulfilled his duty, as thus defined, is primarily and essen-
tially one for the jury to determine under proper instructions
embodying the above principles. Compare the following section.

(g) White v. Nicholson (1842) 4 M. & G. 95.

(r) Horsefall v. Mather (1815) Holt N.P. 7, 17 R.R. 589, where Gibbs,
C.J., nonsuited the landlord, holding thnt a declaration which was framed
on the theory that there was an implied obligation to mpxur generally, was
expmssed in terms too broad. “A tenant from year to year, " said the Icarnod
judge, “‘is bound to use the premises in a husband. like ; the law impli

this duty and no more. 1 am sure it has a.lwa\s been holden that & tenant
from year to year is not liable to general repairs.’

(8) Leach v. Thomas (1835) 7 C. & P. 327.

(t) Ferguson v. ————— (1798) 2 Esp. 590, where Lord Kenyon, in
his charge, remarked that the tenant was bound to put in windows or doors
that have been broken by him, but ruled that he was not bound to recoup
the landlord for the sum spent in putting a new roof on an old worn-out house.

(u) Leach v. Tlmmaa (1798) 7 C. & P. 327; Gott v. Gandy (1853) 2 El.
& Bl 845, 23 1.J.Q.B.

(v) Ferguson v. ——(1798) 2 Esp. 590.

52 D.L.
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6b. Obligation to repair, treated as one arising ex contractu.— Annotation.

In a case already cited Coleridge, J., remarked, arguendo, that
“the duties between landlord and tenant arise from contract” (a).
This dictum seems difficult to reconcile with the authorities
reviewed in the preceding section, unless waste, which is an act
of a distinetly tortious character, is brought within the domain of
contract by assuming that an implied agreement to abstain from
it may be predicated from the relation of the parties. This con-
ception must, indeed, have been actually present to the mind of
the pleader in one of the few reported decisions in which the
declaration was distinetly framed on the basis of an assumed
contract (b). In all the rest the notion of an undertaking to
perform positive acts is direetly relied upon (¢).

That it makes no appreciable difference, so far as the extent of
the tenant’s obligation is concerned, whether the gravamen of the
action is contract or tort, is apparent from the points settled by
the cases just cited. Thus the conclusion that a declaration is too
broad which alleges that a tenant at will undertook to keep the
premises in good and tenantable repair, and deliver them up in the
same condition in which he had received them (d), would at once
follow from the rule that such a tenant is not liable for merely
permissive waste. Sec. 5, ante. So, although the non-liability of
a tenant from year to year for a failure to renew worn-out stairs,
sashes, doors, ete. (e), or to do “substantial repairs” (f), has been
affirmed in actions where the court was viewing his obligations
under their contractual aspects, it is evident that the omissions
alleged would not have constituted actionable waste in such a
tenant.

A similar deduction may be drawn from a comparison of the
expressions used in sec. 5 (b) to denote the kind of repairs which

(a) Golt v. Gandy (1853) 2 El. & Bl 845. A specific agreement not to
commit waste is not uncommon. See, for example, Doe v. Bond (1826) 5
B. & C. 855.

(b) Leach v. Thomas (1835) 7 C. & P. 327 [allegation of an agreement
including inter alia a stipulation not to commit waste]. It is remarked by
Sir Frederick Pollock (Torts p. 330) that, “since the Judicature Acts, it is
impossible to say whether an action alleging misuse of a tenament by a lessee
is brought on the contraet or as for a tort;” and that “doubtless it would be
treated as an action of contract if it became necessary for any purpose to
assign it to one or the other class.”

(¢) Awuworth v. Johnson (1832) 5 C. & P. 239 [allegation of an agreement
in consideration of allowing oceupation|; Horsefall v. Mather (1815) Holt. N.P.
7, 17 R.R. 589 [action of assumpsit—allegation of an undertaking in consider-
ation of becoming tenant]; White v. Nicholson (1842) 4 M. & G. 95 [assumpsit

allegation of & promise to use in a tenant-like manner).

(d) Horsefall v. Mather, supra. Here the walls and ceiling had been
somewhat damaged by the removal of fixtures.

(e) Awuworth v. Johnson (1832) 5 C. & P. 239,

(f) Gott v. Gandy (1853) 2 El. & Bl. 845.
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the tenant must make to escape liability for waste with those used
in cases where an implied contract is relied upon. Thus it is laid
down that the tenant must use the premises in a ‘“husband-like”
manner (g), or a “‘ tenant-like ” manner (h). Similarly it is held that
as there is an implied duty on the part of a tenant for years, to
make fair and tenantable repairs, the allegation of a proviso to
that effect in a bill for specific performance of an agreement to
take a lease is sustained by proof of an agreement which did not
embrace such a proviso. Such an allegation being merely the
expression of what the law would imply, the agreement stated is
not substantially different from that proved (7).

Still more unquestionable, of course, is the identity between
the results to be obtained through the two forms of action, where
the theory of an agreement not to commit waste is relied upon.
Thus if a tenant from year to year is charged with a breach of this
agreement in removing fixtures, his liability is determined simply
by inquiring whether the fixtures belonged to the removable

class (7).
“ Articles not otherwise attached to the land than by their own
weight are not to be considered as part of the land . . . the

onus of shewing that they were so intended lying on those who
assert that they have ceased to be chattels” (k).

In the trial of a case in which a breach of an implied contract
to keep the premises in a certain condition is relied upon, the judge
should explain to the jury in general terms the limit of the obliga-
tions of a tenant of the class of the defendant, and tell them, with
regard to any acts of which the quality is doubtful, that he is
entitled to a verdiet, if they think that he did all that a tenant of
his class ought to do, considering the state of the premises, when
he took them (I).

(g) Whitfield v. Weedon (1772) 2 Ch. R. 685 [tenant bound to repair
fences]. The mere relation of landlord and tenant is a sufficient consideration
for the tenant’s promise to manage a farm in a husband-like manner. Powley
v. Walker (1793) 5 T.R. 373.

(k) White v. Nicholson (1842) 4 M. & G. 95 [here it was held that the
obligations arose, even though the written agreement for the letting contained
several express stipulations].

(i) Gregory v. Mighell (1811) 18 Ves. 328 (p. 331).

() Leach v. Thomas (1835) 7 C. & P. 327 |defendant held entitled to

an or tal chi iece, but not brick pillars built on a dairy
floor to hold milk-pans). In Glover v. Piper (1587) Owen 92, it was held
that if the condition of & bond given by the lessee of a copyhold estate is that
he shall not commit any kind of waste that will involve forfeiture of the
copyhold, the condition is broken if he suffers the house to fall down during
the term for want of reparation, even though it was ruinous when the lease
was

(k) Holland v. Hodgson L.R. 7 C.P. 328, followed in Bing Kee v. Yick
Long (1910) 43 Can. 8.C.R. 334.

() Awworth v. Johnson (1832) 5 C. & P. 239, per Lord Tenterden.
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No implied contract to use the premises in a tenant-like manner Annotation.

arises where the tenant holds under an express contract which
provides for such repairs (m). But the mere fact that a house was
let from year to year by a written agreement which contains several
express stipulations as to other matters, will not prevent the impli-
cation of an implied contract to use the premises in a tenant-like
manner (n).

11. Construction and effect of the various covenants relating to
repairs generally.

7. Enumeration of Covenants Respecting Repairs.—The coven-
ants in leases which are applicable to repairs generally, and do not
provide for any particular kind of work, are as follows:

(A) Covenants to repair and keep in repair during the term.

The various principles which determine the extent of the
tenant’s obligation under these covenants will be discussed at
length in the later subtitles.

The obligation of this covenant is not enlarged by the fact that
the tenant remained in occupation of the premises for a period
considerably longer than the term originally stipulated for.
Whatever the covenant meant during the term, it continues to
mean during the whole time that the tenant holds over (a).

A proviso may be construed as a covenant to repair if it is
clearly intended to operate as such (b).

(B) Covenants to repair within a certain period after notice
from the landlord.

In order to entitle the ground landlord to take advantage of a
covenant of this description, the notice provided for must be given
to the lessee. A sublessee holding under a lease containing a
covenant to repair after two months’ notice, is not bound by a
notice left on the premises by the superior landlord whose rights
are defined by the terms of a lease containing a covenant to repair
after three months’ notice, and the time within which the repairs
must be completed only begins to run when the intermediate
landlord serves a notice in accordance with the terms of the
sublease (c).

(m) Standen v. Chrismas (1847) 10 Q.B. 135.

{n) White v. Nicholson (1842) 4 M. & G. 95.

(a) Crawford v. Newton (1887) 36 W.R. 54, per Cave, J.

(b) As where these words were introduced after the usual covenants to
repair: “Provided always that nothing herein shall be deemed, ete., in any
way to compel the lessee, his executors, ete., to give up the buildings . . .
in as good and sound a state as they now are; but such buildings are not to
be wilfully or ne“q.hhflpntly destroyed; necessary repairs, however, for the preser-
vation of the b m:r to be done by the lessee at his own cost.”” Perry v.
Bank of Upper Canada (1866) 16 U.C.C.P. 404.

(¢) Williams v. Williams L.R. 9 C.P. 659, 43 L.J. (C.P.) 382.
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So far as the rights of the landlord are concerned, a provision
for re-entry if at any time the premises should not be repaired
within three months after notice, has apparently the same force
and effect as a specific covenant to repair after three months’
notice (d).

This covenant is deemed to be subject to any exceptions which
may qualify the effect to the general covenant to repair (¢).

As to the notice required by the Conveyancing Act of 1881,
see see, 43, post.

(C') Covenants to deliver up in good repair.

The principles determining the extent of the lessee’s obligation
under this covenant are ordinarily the same as those applicable in
regard to (A), and will be discussed in later sections.

The liability created by a clause binding the lessee to deliver
up at the end of the term, in good and sufficient repair, the houses
to be built in pursuance of another clause, is such a flaw in the
title of the owner of the leasehold that a purchaser of the term will
not be compelled to accept a conveyance, even though the landlord
did not take advantage of the lessee’s failure to build the whole
number of houses within the stipulated period, and continued to
accept rent for many years subsequently (f).

(D) Covenants to put into repair. (See also sec. 25, post.)

The distinction between the extent of the obligations imposed
by this covenant and (A) is not very clear. That the two cove-
nants are by some judges not regarded as identical in effect is
apparent from the remark of Erle, C.J., that “to ‘repair’ is not
the same as to ‘put in repair,” which may require the building of
something new” (g). The obligation created by the general
covenant to keep in repair is at all events less onerous than that
which results, where the tenant agrees to put the premises into
“habitable” repair. The implication then is that he is to put
them into a better state than he found them, and that, regard
being had to the state in which it was at the time of the agree-
ment, and also to the situation and the class of persons who are
likely to inhabit it, he is to put it into a condition fit for a tenant
to inhabit it (h). On the other hand, we have the authority of

(d) Doe v. Brindley (l&il) 4 B. & Ad. 84, followed in Holman v. Knox
(1912) 3 D.L.R. 207, 25 O.L.R.

(¢) Thistle v. Union &e. R Co (1878) 20 U.C.C.P. 76.

(!) Nouaille v. Flight (1844) 7 Beav. 521, 13 LJ. (Ch.) 414. Lord
Langdale was of opinion that, although the h might haw-
of the property during the entire term, he could not be said to “enjoy’ it in
any reasonable sense of the word, if his ly
hy a liability enforceable at the end of the term, nnd nnt admitting either of

ity or ¢

(@) Marlynv Clue (1852), 18 Q.B. 661, per Erle, J.

ﬁ) Belcher v. McIntosh (1839), 8 C. & P. 720, per Alderson, B. Compare
sec. 24, post.
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Sir George Jessel for the docetrine that a covenant to “do necessary
repairs”’ includes putting the property into repair. Indeed the
leamed judge held that the same result followed, even if the word
“necessary "’ is omitted (7).

A covenant of this sort is sometimes made by a prospective
tenant prior to the actual execution of the lease. Its effect upon
the rights and liabilities of the parties will then depend upon the
construction of the preliminary agreement as a whole (j).

(E) Covenants to paint.

The extent of the duty of the tenant under the general covenant
to paint the demised premises has given rise to some embarrassing
questions See 26 (¢) post. These are in some degree obviated
by adding to the above stipulations another (commonly inserted
in English leases), binding the tenant to paint the outside and
inside wood and ironwork in a certain manner at stated times (k).

(F) Covenants of indemnity.

In cases of sublease or assignment of the terms, the sublessee or
assignee sometimes covenants to indemnify his immediate lessor or
assignor against the damages which may be recovered by the
superior landlord in an action for a breach of the covenants as to
repairing (I). The costs of that action, as well as the other
expenses to which the intermediate lessee or assignor may have
heen subjected, owing to the default of the sublessee or assignee,
are not uncommonly provided for also. The effect of the omission
or insertion of such a provision, in connection with the measure of
damages, is discussed in secs. 60 (b) and 62,

Where there is no express provision on this subject, and the
right to demand indemnity from transferees of the leasehold
interest is left to be determined by general principles, the accepted
doctrine is that the liability of the lessee is that of a surety for the
performance of the covenants by each successive assignee, and that
there is an implied promise on the part of each assignee to
indemnify him against liability for breaches of covenant com-
mitted while such assignee occupied the premises, and this promise
is implied, although the assignee may have covenanted to in-
demnify his immediate assignor against those breaches (m).

(1) Truseott v. Diamond &e. Co. (1882), 20 Ch.D. 251 (p. 256).

) In Pym v. Blackburn (1796) 3 Ves. 34, a lessee had promised to
repair the leased building, and after the completion of the repairs, to accept
u lease for a specified term, but the day at which the term was to begin was
left blank. The court refused to hold that the tenant was bound by the
agreement to surrender the existing term and accept a new lease immediately
after the repairs were completed. )

(k) Woodf. L. & T. p. 626, see also Kirklington v. Wood (1917) 61 L. J.
147 llmvrnant to paint at stated times, liable in damages for non-perform-
ance].

(1) The question of a covenant of indemnity is discussed in Clare v.
Dobson (1911) 80 L.J.K.B. 158,

_(m) Moule v. Garrett (1870) L.R. 5 Exch. 132 (dess. Cleasby, B.), adopting
a dictum of Lord Denman in the written judgment of the Exchequer Chamber

Annotation.
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Annotation. The English Court of Appeal has held that the liability of an
assignee of the term under a covenant to indemnify is a future and
contingent liability capable of proof under sec. 31 of the Bank-
ruptey Act of 1869, and that he is therefore released from this
liability by a discharge in bankruptey, obtained prior to the
expiration of the term (n).

8. Obligations created by these covenants are independent.-
(See also see. 54, post.) In several cases it has been held that
covenants (A), (B), and (C) create distinct and independent
obligations. Hence, where there is a general covenant to repair
and a covenant to repair after notice, the absence of a notice is no
excuse for a default as regards repairs (a). The landlord, there-
fore, may bring such an action for the disrepair without serving
any notice at all (b). So if the lease contains covenants that the
tenant shall keep and leave in repair, and to repair after notice,
the first covenant is not so qualified by the last as to prevent the
landlord from maintaining an action for leaving the premises out
of repair at the end of the term without shewing that notice to
repair was given ().

No rulings with respect to the other covenants seem to b
reported; but, in general principles, it is sufficiently obvious that
similar doctrines must be applicable.

9. Contemporaneous agreements by lessor and lessee as to
repairs, effect of.—The cases in which both the landlord and the
tenant bind themselves by stipulations respecting the preservation
of the premises fall into two classes.

In one class of cases the effect of the stipulations is simply to
cast upon the landlord the responsibility for certain repairs which
would otherwise have to be done by the tenant. Here, if the
language of the stipulation clearly shews that the landlord did
undertake to do the repairs in question, no difficulty can arise,
in Wolveridge v. Steward, 1 C. & M. 644 (p. 659); see also Close v. Wilberforce
(1838), 1 Beav. 112.

(n) Morgan v. Hardy (1887) 35 W.R. 588, per Bowen and Fry, L.JJ
Lord Esher dissented, adopting the opinion of Denman, J., in the lower court
(17 Q.B.D. 771).

(a) Gregory v. Wilson (1852) 9 Hare 483.

(b) Baylis v. Le Gros (1858) 4 C.B.N.8, 537. “It would be monstrous,”
said Cockburn, C.J., “if after giving credit to his tenant that he will duly
perform his engagement, the landlord abstains from harassing him with
eontinual inspection, and then should find himself debarred of his remedy

for a breach of a positive covenant.”
(¢) Wood v. Day (1817) 7 Taunt. 646, 1 Moo. 380; Harflet v. Bulcher

(1623) Cro. Jac. 644, see also Telfer v. Fisher 15 W.L.R. 400, [when tenant's

covenant to repair contains no provision as to notice, the landlord l! under
iri i i to

no obligation to give notice before P p
collect the cost].
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except in so far as some ulterior consequence of the resulting
exemption of the tenant may be in dispute (a).

When the landlord contracts to supply heat absolutely, he is
brought under an obligation to see that the demised premises werc
in a fit state for the tenant to carry on her business; and on that
obligation being broken he is liable to the tenant in damages (b).

In the other class the question to be determined is whether the
landlord’s performance of an agreement to put the premises in
repair, or to do some act calculated to facilitate the execution of
the repairs by the tenant, is a condition precedent to the existence
of any liability on the tenant’s part, in such a sense that no action
can be maintained against him for a default as regards repairs,
unless the agreement has been fulfilled, or whether such perform-
ance is to be regarded as merely the breach of an independent
covenant giving a right to a cross action. The answer to this
question is entirely a matter of construction, depending upon the
words used by the parties to express their respective obligations,
The cases on the subject are collected in the subjoined note (¢).

a) See Yellowley v. Gower (1855) 11 Exch. 274 (referred to in the next
section), where one of the steps in the argument which led up to the conclusion
that the lease was not a valid exercise of the power, was the determination
of the point that the agreement of the landlord to do eertain repairs relieved
the tenant pro tanto from liability,

(b) MeNichol v, Malcolm & Standard (1907) 39 Can. 8.C.R. 265

(¢) Performance a condition precedent

A covenant to keep a house in repair from and after the lessor hath re-
paired it is conditional; and it eannot be assigned as a breach that it was in
good repair at the time of the demise, and that the lessee suffered it to decay,
for “although it were in good reparation at the beginning, if it afterwards
happen to decay, the plaintiff is first to repair it before the defendant is bound
thereto.”  Slater v. Stone (1623) Cro. Jac. 645.

In an action on a covenant to repair, which includes the words, “the
lessor allowing and assigning timber for the repairs,” it is necessary to aver
that the lessor did so allow, ete., the timber. Thomas v. Cadwallader (1744)
Willes 496,

Where the tenant’s covenant is to keep the premises in repair, the land-
lord having first put them into complete repair and condition, no liability
to repair is cast upon the tenant until the lessor has fulfilled his covenant to
put in repair. Coward v. Gregory (1866) L.R. 2 C.P. 153, approving Neale v.
Rateliffe (1850) 15 Q.B. 916, 20 L.J. (Q.B.) 130, where it was held that the
landlord’s obligation is not divisible so as to enable him to recover for the
non-repair of a part of the premises which he has put into repair. Wightman,
J., in his opinion delivered for the whole court, said: “ Nor will this raise any
inconvenience different in kind from that which follows from holding the con-
dition divisible, If it be divisible, still the whole of the part as to which the
action is brought must be shown to have been put in repair; non-repair of a
single room would shew the condition not performed as to the house, if that
part of the covenant were sued on. Inconvenience of this sort must attend
every case of condition precedent. On the other hand, the intentions of
Imrnaq may be defeated, and great injustice done, by allowing an action to
»e maintained for non-repair of some part, the previous condition of which

might have cast little burden on the landlord to put in repair, while he has
neglected to do more expensive repairs to another part, the comr‘lete repair

"tr wl’lli'm may have been the tenant’s principal motive for taking the premises
at all.”

Annotation.
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Where the covenant is to expend a certain sum in improvements and
repairs, under the direction of a surveyor to be named by the landlord, the
appointment of the surveyor is a condition precedent to the tenant's liability
to expend the money, and a declaration alleging a breach of the covenant is
bad, unless it avers such appointment. Coombe v. Greene (1843) 11 M. & W
480, 2 Dowl. N.8. 102

Where the tenant covenants to repair, “being allowed rough timber
upon the demised premises,” an averment that the landlord was ready and
willing to find the timber shews a sufficient performance of the condition pre-
cedent relating thereto. Martyn v. Clue (1852) 18 Q.B. 661.

Where one person, in consideration of another becoming his tenant,
agrees to pay the latter a sum of money to repair the house to be let, and the
latter subsequently becomes a tenant under a lease in which this agreement is
not stated, and does the repairs, after which the lessor promises to remit a
portion of the rent in payment for them, this promise may be enforeed on
the account stated, as an agreement independent of the lease. Seago v.
Deane (1828) 4 Bing. 459, 1 Mo. & Pa. 227 X

Where a person agrees to take a house in consideration of certain con-
ditions being fulfilled, and among these conditions is one by which the land-
lord engages to “complete the whole work necessary’ by a specified date,
the ecompletion of the work is a condit on precedent to the landlord’s right
to sue the intending lessee for not becoming a tenant. Tidey v. Mollett
(1864) 16 C.B.N.S. 208,

In Bragg v. Nightingale, Siyl. 140, the court was divided on the question
whether a condition precedent or reciprocal covenants resulted where the
lessor covenanted to repair the house demised by a given day, and the lessee
covenanted that from that time until the end of the term he would repair
and leave in repair.

Where the tenant accepted the lease on condition that the drains were
put in good order and covenanted to pay all outgoings and keep premises,
with the exception of drains, in repair, and the landlord failing to repair
drains, the loeal authorities ordered the repairs to the drains made; the tenant
is not liable for the repairs.

Henman v. Berliner [1918] 2 K.B. 236, 87 L.J. (K.B.) 984.

Performance not a condition precedent.

Where a lessee covenants to put a house in repair before a specified date,
*5000 slates being found, allowed and delivered by the lessor towards the
repair,” and afterwards keep it in repair during the term, the provision as to
the slates is rather a covenant than a condition precedent. ‘‘Having been,"”
would, it was said, have been more proper than “being"” to convey the latter
meaning. It was laid down that the lessee should plead specially that he did
not put the premises in repair by reason that the plaintiff did not find the
slates, and that therefore he was not bound to put them in repair. But at
the same time it was intimated, arguendo, that, even supposing that the pro-
vision was a_condition precedent, the lessee and his representatives would
be bound to keep in repair, if the house had been put in repair without the
lessor having furnished the materials. Mucklestone v. Thomas (1739) Willes
146,

Where a covenant to repair in a farming lease was followed by the clause,
“the said farmhouse and buildings being previously put in repair and kept in
repair” by the landlord, it was held that this clause amounted to an absolute
and independent covenant on the landlord’s part, and not merely to a con-
dition precedent. Cannock v. Jones (1849) 3 Exch. 233, affirmed 3 H.L.C.
700, 5 Exch. This particular question, however, was discussed only
in the court below; where the actual point decided was that a declaration
relying on the landlord’s failure to repair, a8 a breach of contract, was good.

Where a lease contains a provision that “the lessor is to find timber,
bricks, and tiles for repairs within five miles of the premises, the lessee to
do the drawing and labour, he, the lessee, to give the lessor three months’
notice in writing of his requirements,” the obligation to repair is not condi-
tional upon the landlord finding materials. Hence, if the lessee sends a notice
to supply materials for repairing a barn, and, no attention being paid to the
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In any event a special stipulation is necessary to ereate an
obligation of such a nature that the fact of the landlord’s having
failed to perform it is an answer to an action against the tenant
for not repairing. No such obligation ean be implied (d).

The stipulation relied upon as constituting a condition pre-
cedent may be applicable only as to a part of the term to which
the alleged obligation to repair relates.  In this case, even if the
lessee is not liable for a breach of that obligation in respect to one
part of the term, the lessor may still recover damages for a breach
in respect to the other part (e).

notice by the landlord, the repairs are not made, and the contents of the
barn suffer damage, such damage is deemed to be proxi | used not
by the landlord’s default but by the tenant’s non-perforn o his own
part of the contract. The duty of the tenant under such cireunisia

is to do the repairs I, af 1 he will have a claim against the land-
lord for all such materi: ve been supplied.  T'weker v. Linger
1883) 21 Ch.D. 18, 8 App. Cas. 508, 52 L.J. (Ch.) 941

Where the tenant covenunted generally to re , “having or taking in
and upon the said demised premises competent and sufficient househoot
ete., without committing any woeste or spoil.” the covenant was held to bhe
absolute, and the provision as to houseboot, ete., wus constroed w8 wmount-
ting not to a condition precedent, but to a mere license.  This construciion
was founded partially, though not entirely, on the meaning of the last clau
which was thought to be intended to relieve the tenant from liability for
waste in cutting timber.  Bristol v. Jones (1859) 1 E. & L. 484

In an Ontario case the lessee of a farm covenanted “to repair and to keep
up fences,” and there was also a stipulation by the lessor to *build the line-
fence between the premises hereby demused and the farm of D. M., should
the same be required during the currency of this le " One of the line-
fences was, as a matter of fact, about twenty-four yards off the true boundary
line. All the justices of the Court of Appeal held that the lessor was not
linble on his covenant to build until something was done to disturh the state
of things existing at the time of the demise, as if the adjoining proprietor
should refuse to allow entry to be made on his lands for the repair of the
fence, or require the line-fence to be built on the true line.  Houston v. McLaren
(1887) 14 Ont. App. 107,

Upon the trial of an action for breach of a contract in leaving premises
in bad repair, it is proper to tell the jury that they are not to take into con-
sideration evidenee, which had heen received without objection on the plain-
tifl’s part, of a promise made by him before the demise to do some repairs
Haldane v. Newcombe (1863) 9 L.T. 420, 12 W.R. 1

Another case involving such contemporaneous agreements is Snell v
Snell (1825) 7 D. & R. 249, 4 B. & C. 741, where the court considered itself
to be precluded by the course which the pleading had taken from discussing
the general question of law.

(d) Colebeck v. Girdless Co. (1876) 1 Q.B.D. 234, 45 L.J.Q.B. 2
also Henman v. Berliner [1918] 2 K.B. 236, 87 L.J. (K.B.) 984.

(¢) In an action by the assignee of the reversion against the assignees
of the term for not repairing and yielding up repaired, the defendants pleaded
that they demised the premises to the plaintiff for a term less by a few days
than their own, that he covenanted to repair and yield up in repuir, the
defendants finding certain iron and lumber work, and that the want of repair
complained of was caused by plaintifi’s default, and was a breach of his
covenant. Held, that the plea was not good at common law for avoiding
cireuity of action, because there was a period of time to which the defendant’s
covenant extended and the plaintifi’s did not, viz., the thirty days by which
their term exceeded his, unrl was also bad as an equitable plea, because, the
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10. Covenant to repair considered in relation to the validity of
leases given in pursuance of powers.— It has been held that o lease
containing a covenant to expend a specified sum for the purpose
of “effectually repairing” the premises to the lessor’s satisfaction,
and to keep them in repair thereafter during the term, is not a
good execution of power to grant leases for the purpose of “new
building or effectually repairing” any messuage, ete. (a). But a
doubt as to the correctness of this decision was recently intimated
by the English Court of Appeal in a case where the trustees of a
settlement of a house property, acting under a power to demise
any of the messuages “to any person who shall improve or repair
the same, or covenant to improve or repair the same,” agreed to let
a house on the terms of a letter by which the tenant undertook
“to do necessary repairs.””  This undertaking, as it covered repairs
generally, that is, all such repairs as would be necessary to enable
the landlord to hand over the property to a new tenant in sub-
stantial and tenantable repair, was deemed to be one which satis-
fied the terms of the power (b).

A power given by a testator to lease the land devised, reserving
the “usual covenants,” does not justify granting a lease entertain-
ing a covenant that “in case the premises are bumt or blown
down the lessor should rebuild, otherwise the rent should cease” (c).

If the doctrine that a tenant for years is answerable for per-
missive waste bé adopted (see sec. 6 (b), ante), the consequence
will be that a lease exempting the lessee from making certain
repairs which are to be done by the lessor is void where the power
forbids the making the lessee ““dispunishable for waste” (d). So
also a lease by a tenant for life under the Settled Estates Act, of
1877, which allows such tenants to make leases for twenty-one
years, provided the demise is not made without impeachment for
waste, is void where there is an exemption from liability for “fair
wear and tear damage by tempest” (e).
defendants being bound to find timber and iron work, the plaintiff’s covenant
was less onerous and the statement that the damages were identical was not
true. Marshall v. Oakes (1858) 2 . & N. 793.

(a) Doe v. Withers (1831) 2 B. & Ad. 896. Lord Tenterden considered
that the words of the power might be understood to signify repairing those
parts which merely needed repair, so that they might stand the remainder
of the term, and rebuilding those which were not otherwise reparable, while
the words of the lease might imply merely putting the whole into the best
state which its then condition allowed of.

(b) Trusecolt v. Diamond R. Co. (1881) 20 Ch.D. 251, 51 L.J. (Ch.) 259.

(¢) Doe v. Sandham (1787) 1 Term. Rep. 705. In Medwin v. Sand-
ham (1789) 3 Swanst, 685, it was held that equity would not, as against the
reversioner, reform this lease when neither the lessor nor any person capable
of exercising the power was any longer alive.

(d) Yellowley v. Gower (1855) 11 Exch, 274.

(e) Davies v. Davies (1885) 38 Ch.D. 409, see also Morris v. Cairncross
(1006) 14 O.L.R. 544.
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A remainderman cannot take exception to the execution of a Annotation.

power authorizing a life tenant to grant a “repairing lease,” where
the lease in question contained a covenant that the lessee would,
during the term, do repairs when and as often as necessity should
require, leave in good repair, and repair three months after notice
by the lessor (f).
11. During what period agreements to repair are obligatory.
As a general rule, no question can arise as to date at which the
obligation of the covenant attaches, for the lessee or assignee, as
the case may be, must ordinarily have become subject to the
burdens of the term at precisely the same moment as he became
entitled to its benefits (a). But it has been held that a party may
be bound by an express covenant to repair before his lease begins
in point of interest, as where a lessee first underlet the premises
for a portion of the term and afterwards assigned the whole term.
Here, although the underlessee refused to attorm, the covenantor
required to repair during the period covered by the under-
lease (b). On the other hand it may be apparent from some other
stipulation in the lease that the obligation does not attach at the
beginning of the term (¢).

Easton v. Pratt (1864) 33 L.J. (Ex.) 233, 12 W.R. 805, reversing
33 LJ. (Ex.) 30. It was considered that, under such a covenant, what-
ever the state of the premises at the time of the demise, the tenant is bound
to put the premises into repair, and keep them in a state of good and suffi-
cient repair. In the Court of Exchequer, Bramwell, B., stated his excey
tion of the meaning of a repairing lease us follows: “I should say, as a matter
of reasoning, independently of any of the authorities, that the expression
‘repairing lease’ requires a lease with more than the ecommon covenant,
which does not eall upon the lessee to make good the defects which time
brings about in the substantial fabric of the building.” But in the Ex-
chequer Chamber, Erle, C.J,, did not think that the term had “any de-
fine nu-:n?ilm as a name of art with the Court of Chancery or among con-
veyancers,

(a) The general rule being that the habendum of a lease can only be
considered as marking the duration of his interest, and that its operation
in the grant is merely prospective, a lessee cannot, in an action for a breach
of a covenant to repair, be made liable for acts done hefore the time of the
execution of the lease, although the habendum states the premises to be held
from a date prior to performance of the acts in question, Shaw v. Kay

IM7) 1 Exch. 412, In Hawkins v. Sherman (1828) 3 C. & P. 459, an action
was brought by a lessee against a party to whom He, the residue of the term,
subject to the performance of all the covenants in the lease, which from that
date, “on the part of the tenants, lessees, or assignees were, or ought, to
be performed.” Counsel for plaintiff offered to prove that the assignee
had bought at a lower price because the premises were in bad repair, and was
therefore bound to indemnify his assignor for the entire sum which he had
been compelled to pay to the ground landlord for dilapidations. But t
trial judge declared the evidence to be inadmissable, applying the principje
that an assignor ca ' ‘ ' 1
assignment.

(b) Lewyn v. Forth (1673) 1 Vent. 185, 3 Salk. 108,

(¢) Premises were leased for eight years, the lessee covenanting that
he would at his own charge place the land and premises in good order; that
he would build a new stable, and repair and keep in good repair the fences
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L Annotation.  As long as a legal term exists the termor is bound by any —
‘ covenants to repair which he may have entered into, however i g
A 1 many assignments of the term may have been executed (d); but loctri
Uil | . . s a P . doctrins
) ! an assignee who assigns is liable only for his own defaults. Seec avhjost
! 37 (a), post. ;
‘;"‘ a The bringing of an action of ejectment for a breach of the ﬁ:‘:’:?‘m
il covenants in a lease containing a stipulation that for any breach W
\.:' ’ it shall ‘“determine and be utterly void,” puts an end to the term, e
i and the lessee is not liable for any breaches of covenant (¢) com- of Limi
& mitted after the service of the declaration. But the tenant is not ok
Ly discharged from the obligation of a covenant to repair by the mere &
b fact that he has been evicted from a part of the premises. Such a (b) 1
Al case is controlled by the principle that a tenant cannot at the breach «
i same time exercise the right of a tenant, and yet contend that he it has by
W was not a tenant (f). The results of a compulsory transfer of the 13,1
;]" | term by virtue of proceedings taken in accordance with statutory asual ol
By h provisions are the same as those which follow from a forfeiture by premiset
mo the landlord himself. But in such a case the tenant’s liability g,
) for repairs continues up to the date of the actual transfer and does which
not cease when the proceedings are begun (g). usual e
12. Obligations of covenants as to repair, how far continuous.- repair, |
(a) General covenant to keep in repair.—(See also sec. 54, post). It repair (i
is now well established that a covenant to keep in repair creates a o
continuing obligation (a). From this principle two important 4 Exch. 1
consequences follow: require du
First, the right of re-entry, if it is reserved in the lease, can be . (187829
exercised at any moment of the period during which the tenant case cited
v prohibitec
and gates, then erected or to be erected, and on account of these improve- :: ", "": i
ments it was od that no rent should be paid for the first nine months e l(l':‘
of the term. eld, that the lessee was not bound by the covenant to repair “--L:",r;n \
y during the period for which he was relieved of rent. Castle v. Roban (1852) In .“' e
! 9 U.C.Q.B. 400. el
; (d) Staines v. Morris (1812) 1 Ves. & B. 8 13. See also Barnard v the tenant
o Godscall, Cro. Jac. 309; Thursby v. Plant, 1 Wm. Saund. 240, for the general supra.
7 doetrine as to the result of an assignment. o () 8
(¢) Jones v. Carter (1846) 15 M. & W. 718, 5. 355,
N (f) Newton v. Allen (1841) 1 Q. B. 519. See Holman v. Knoz (1912) ‘o ol
3 D.L.R. 207, 25 O.L.R. 588. Siae the
(g) Mills v. Guardians &c. (1872) L.R. 8 C.P. 79, where the court sentially
declined to accept the tenant's contention that the receipt of a notice from tions had 1
a railway company to treat for his interest under the Land Clauses Con- on the eon
solidation Act of 1845 put an end to his liability. the recove
(a) The remark of Manwood, J., in Anon. 3 Leon. 51, that by the re- 100, was 8
covery of damages the lessee should be excused for ever after for making of unsatisfact
reparations, so as if he suffer the houses for want of reparations to decay, Anoth
that no action shall thereupon after be brought for the same, “is,” according WiS arrive
to Willes, J., “contrary to the modern authorities.” Coward v. Gregory Rep. 7 E?,
(1866) L.R. 2 C.P. 153. Holman v. Knozx (1912) 3 D.L.R. 207, 25 O.L.It. N C
588, (a) 8
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remains in default (b), subject of course to such exceptions as may,
under special circumstances, arise from the operation of the
doctrines of waiver or estoppel. See secs, 54, 55, post. Secondly,
subject to the same exception, damages may be recovered (toties
quoties for a breach of the obligation until the proper repairs have
been executed (c), although it is recognized that there must always
be considerable difficulty in apportioning the damages where
successive actions are brought (d). To such an action the Statute
of Limitations can clearly be no bar as long as the term is still
running (e).

(b) Covenant to put in repair.—That there can be only one
breach of a covenant to put in repair is manifest on principle, and
it has been so held in an action against the lessor (f).

13. What covenants respecting repairs are classed among the
usual covenants of leases.—The covenent to keep the demised
premises in repair is considered to be a normal part of leases in such
a sense that, if an intending lessee has entered under an agreement
which provides that the lease to be executed shall contain the
usual covenants, particularly the covenants to pay rent and to
repair, he is liable to be ejected if he fails to keep the premises in
repair (a). But in suits for specific performance a covenant to

(b) Doe v. Durnford (1832) 2 C, & J. 667; Chauntler v. Robinson (1849
4 Exch. 163 [covenant to repair “ when and so often as need or oceasion should
require during all the term™|

(¢) Doe v. Jackson (1817) 2 Stark. 203; Thistle v. Union F. & R. Cos
1878) 29 U.C.C.P. 76; Perry v. Bank &ec. (1866) 16 U.C.C.P. 404, and the
case cited in the following note. Using the rooms of a house in a manner
prohibited by the lease is a continuing breach. Ambler v. Woodbridge (1829)
9B, & C.376. Compare Coward v. Gregory (1866) L.R. 2 C.P. 153, in which
it was held, in an action against a lessor for breach of a ec nt to keep in
repair, that the breach being a continuing one, a former recovery of damages
was not a bar to another action, but merely went in mitigation of damages
In an action of waste, also, the wrong of not repairing is regarded as a con-
tinuing wrong, the eause of action arising de die in diem up to the death of
the tenant, Woodhouse v. Walker (1880) 5 Q.B.D. 404. Holman v. Knoz,
supra.
(d) See the remarks of Le Blane, J., in Kingdom v. Nottle (1813) 1 M. &
355,
(e) Maddock v. Mallett (1860) Ir. C.L. 173, ease in which the buildings
to which it was intended that the lessee’s obligation should be applicable
during the term, were pulled down by him and replaced by others of an es-
sentially different character. The fact that these unauthorized altera-
tions had been made more than twenty years before the action was brought
on the covenant to repair the original buildings, was held not to prevent
the recovery of damages. Niron v. Denham, 1 Jebb, & 8 416, 1 Ir. L.R
100, was said by Fitagerald, B., to be a strong case, and the reports to b
unsatisfactory.

Another ease in which similar facts were involved and the same conelusion
was arrived at as in Maddock v. Mallett, is Morrogh v. Alleyne (1873) Ir.
Rep. 7 Eq. 487.

(fy Coward v. Gregory (186

(a) Swain v. Ayres (1888),

LR.2C.P. I
Q.B.D. 289,

36 LJ.CP. 1.

3—52 p.L.R.
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repair is treated as unusual if it contains an exceptive proviso,
relieving the tenant from liability in case of damage resulting from
fire or tempest (b).

The covenant as to indemnity is also considered to be, so far,
a usual and proper provision in cases where the original lessee
transfers his interest that, in a suit for specific performance of an
agreement to purchase leaschold premises, the purchaser, whether
his assignee is the original lessee or a subsequent assignee, may be
compelled to insert a covenant of indemnity against the perform-
ance of the covenant to repair and other covenants (c).

14. Short Forms Acts.—The parties to lease are, by various
statutes, granted the option of embodying their agreements in
certain concise forms declared by the legislature to be the legal
equivalents of the inordinately verbose provisions which usually
encumber such instruments.

The Erelish Leases Act of 1845, 8 & 9 Viet., ch. 124, is con-
sidered to have preseribed a form which is somewhat inaccurate.
(Woodfall's Landl. & T. p. 138. For the full text see p. 902.)
For this reason, possibly, the Act has not been of much practical
utility. Indeed, it has been so rarely taken advantage of, that, so
far as the writer has noticed in the preparation of the present
article, no reported case construed or even referred to it.

The Canadian statutes, modeled on the English enactment,
have been more fortunate in this respect. The earliest is found in
¢h. 92 of the Consol. Stat. of Upper Canada. The short forms,
with which we are concerned in this article, are, in substance, the
following:—

Covenant 3.—To repair. Covenant 4.—To keep up fences.
Covenant 6.—That lessor may enter and view the premises, and
that lessee, if notified, will repair within three months. Covenant
8.—To leave in good repair. Covenant 9.—That lessor may re-
enter for breaches of covenant.

This statute has been re-enacted without any very material
changes in Ontario, (Rev. Stat., 1877, ch. 103; 1887, ch. 106; 1897,
ch. 125; R.8.0. 1914, ch. 116) and similar provisions are in force in

(b) A person who agrées to take an assignment of the interest of another
in a lease to contain all ““usual covenants,” cannot resist specific performance
on the ground that it ought to contain an exception of his non-liability to
make good damage by fire. Kendall v. Hill (1860) 6 Jur. N.8. 968. A con-
tract for a lease of a mill to contain “all the usual and necessary covenants,’
and in particular a covenant to keep in good tenantable repair, does not entitle
the lessce to have the covenant to repair qualified by the introduction of
the words “damages by fire or tem only excepted.” Sharp v. Milligan
(1857) 23 Beav. 419; same case, sub nom., Thorpe v. Milligan, 5 W.R. 336.
See .‘llursh v. Labbé (1897) 27 Can, 8.C.R. 126 and Klock v. Lindsay (1898)
28 Can, .&R. 453.

(¢) Staines v. Morris (1812) 1 Ves. & B. 13.

52 D.L.K
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Manitoba, (R.8.M. 1913, ch. 181); and in British Columbia,
(R.8.B.C. 1911, ch. 135).

Longer provisions corresponding to those above stated are set
out in these Acts, and it is declared that the use of the shorter
forms shall have the same effect as if the extended forms were
employed. In the first place, the implied addition of the words
“executors, administrators and assigns,” does not apply to any
but the covenants expressly provided for in the Act (a). In the
second place, the effect of the covenant to repair which is contained
in the second column of schedule of forms probably eannot be read
into a lease in which the words contained in the first column is not
found.

A lease which purported to be made in accordance with the
Short Forms of Leases Act contained a covenant by lessees “to
leave the premises in good repair, ordinary wear and tear only
excepted.” This was not the statutory form, and it must be con-
strued as it stood. The lessees are liable to rebuild premises when
damaged by fire. (b).

This latter doctrine cannot be laid down in positive terms as
it was stated, arguendo, in the dissenting opinion of the case
last cited; but it is not in conflict with anything said by the other
justices.

111. What property is covered by agreement to repair.

15. Property existing at the time the tenancy begins.—The sub-
joined rulings indicate the construction which the courts have
placed upon various agreements as to a subject-matter in existence
when the lease took effect. It is difficult to see what general
principle can be extracted from them, except that an over-refine-
ment of interpretation is discountenanced by the courts.

A covenant, in an agreement for the letting of a farm and mill,
that the tenant “should keep and leave the messuages and buildings
in good repair,” renders him liable in damages, where the mill-
wheel is not repaired (a).

A covenant to repair and keep in repair the buildings with
paling and fencing, is broken if a pavement is not repaired (b).

In an action against a lessor it has been held that a covenant
to repair the “‘external parts of the premises” obliged him to keep
in repair any wall which formed part of the enclosure of ihe house
even though it might have become actually exposed to the atmos-

(a) Emett v. Quinn (1882) 7 A.R. (Ont.) 306 (Patteson, J.A., dissented
as to the particular instrument under review).

(b) Delamatter v. Brown 9 O.L.R. 351.

(a) Openshaw v. Evans (1884) 50 L.T. 156.

(b) Pigot v. 8t. John (1614) Cro. Jac. 329.
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Annotation. phere through the pulling down of an adjoining house (¢). Doubt- L
less a.similar ruling would have been made if the covenantor had | “

been a lessee. leave in

Where, at the time of executing a lease of a house, the lessec ]"'“’l.\' €

signed an indorsement on the lease, that he would lease the adjoin- is to re

ing house at the same rent, he getting possession as soon as the no such

premises were vacated by the tenants then in occupation, the Bras
implication was considered to be that, except as to the time of “Th

getting possession, the lessee was to occupy the second house & ooven

on the same terms as he occupied the house mentioned in the lease the tern

itseli. The obligation of a covenant to repair contained in the terms of

lease was therefore held to extend to the second house also (d). Whe

Where the word “erections” follows the word “houses” in the clauses

enumeration of the various kinds of property subject to a covenant clear th

to repair, it is probably to be construed on the principle of ejusdem addition

generis, and, if so, will not cover fences. At all events the coven- the proy

ant can be applicable only to permanent fences (e). of ”f;‘ ""
A specifiec
16. Additions to and alterations in the premises after the ten- attaches
ancy begins, generally.—The principle which Channell, B., even if
considered to be established by the authorities for the construction
of covenants which do not in terms cover subsequent additions was
stated by him as follows in Cornish v. Cleife (a). and prem
e ——— 50 10 be e
() (uu n v. Eales (1841) Q.B., 225. 3 time ““the
(d) Mehr v. McNab (1894) 24 O.R. 653. B fther bew
(e). Gange v. Lockwood (1860) 1 F. & F. 11. The words “farming build- | under ano
ings” in a deed creating a trust to keep a mansion-house, ete., in good repair any of the
have been held to include farmhouses: Cooke v. Cholmondeley (1858) 4 Drew was applie
326, or otherwi
The a
for the no
covenant |
and suffiei

(a) (1864) 3 H. & C. 446. In this case it was held that a covenant in
a lease of three dwelling-houses and a field to repair “the said dwelling-
houses’’ does not extend to independent houses subsequently erected in the
field, although the ecovenant goes on: “as well in houses, buildings, walls,”’ buildi
ete. The only object of these words is to explain what precedes, that is Il_"."",'w;_"
that the tenant is to repair not only the houses but also the buildings, ete. ("\-"\. ’4)‘ (L;2'
Brown v, Blunden (1684) Skinner 121, o ..'.th 4
Douse v. Earl (1689) 3 Lev. 264, 2 Ventr. 126, cited in Bacon Abr., Coven- oo "m‘;:}’"
ant (F). ing of
Darey v. Askwith (1618) Hob, 234. e
Green v. Southeolt (1877-1884), Newfoundl. Rep. 176. five years ¢
Upﬂn the authority of Cornish v. Cleife, supra, it has been held that after to be
cted on the demised land during the tenancy become thereby de
nf the demised property, and are therefore subject to the covenant to yic the period
up a good and tenantable repair, under the implied covenant in that regard, and contin
contained in see. 20 of the Conveyancing Ordinance of New Zealand, Session clined to e
2, No. 10, Stephens v. Money (1893) 11 New Zea. L.R. 775, build had |
Buscombe v. Stark (1916) 30 D.L.R. 736 following Joyner v. Weeks [1891] additional |
2 Q.B. 31. : at the date
i " i B should acty
[Lessee who covenants to restore premises to their original condition v. Flight (1
after changes have been made, and does not do so, is liable for the estimated . (‘g) Be
cosis of restoration.] with two h
to complete
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“Where there is a general covenant to repair, and keep and
leave in repair, the inference is that the lessee undertakes to repair
newly erected buildings. On the other hand, where the covenant
is to repair, and keep and leave in repair the demised buildings,
no such liability arises.”

Bramwell, B., laid down the law more guardedly as follows:

“There is no general rule by which it can be determined whether
a covenant to repair extends to houses erceted on the land after
the term has begun running. Each ecase depends on the particular
terms of the covenant into which the parties have entered.”

Whenever, as is customary in all well<drawn leases, there are
clauses dealing with the contingency of subsequent erections, it is
clear that the obligation of repairing must be applicable to any
additions to the property which satisfy the deseriptive words of
the provisions so inserted, unless it can be gathered from the rest
of the instrument that the obligation is not to attach, unless some
specified event occurs (b). The obligation of such a covenant
attaches to the houses for the erection of which provision is made,
even if they are never fully completed (¢). Moreover, it is clear

(b) The lessee covenanted to lay out £200 with - fteen years in “erect-
ing and rebuilding messuages or some other builwngs, upon the ground
and premises, and from time to time to repair all the said messauges, ete.,
s0 to be erected,” with all such other houses, edifices, ete., as should at any
time “thereafter be erected;” and “the said demised premises, with all such
other houses, ete., so well repaired,” to deliver up at the end of the term.
It was held that, as the premises then standing were to be pulled down,
under another provision in the lease, it could not have been intended that
any of the £200 should be expended on them, and that the covenant to repair

applicable only to the buildings which wight be erected with that money
or otherwise. Lant v. Morris (1757) 1 Burr. 287,

The assignee of the term in possession at the end of the term is liable
for the non-repair of all the buildings upon the demised land, where the
covenant is that the lessee shall from time to time, during the term, well
and sufficiently repair, ete., the said messuage or tenement, erections and
buildings erected and built, or to be erected and built, upon the said ground
hereby demised or any part thereof. Hudson v. Williams (1879) 39 L.T.
(N.8.) 632, distinguishing Cornish v. Cleife, supra, on the ground that the
lease there contained no such words as “built or to be built,” and that there
was nothing in the case to indicate that the parties contemplated the build-
ing of other houses. In a suit to enforce the purchase of a leasehold, the
lessee had covenanted to build a eertain number of houses within the first
five years of the term, to repair the houses then upon the ground, or there-
after to be erected, and to deliver up at the end of the term all the premises
thereby demised. A portion of the additional houses were not built within
the period stipulated, but the lessor did not take advantage of the default
and continued to receive the rent for forty-six years. Lord Langdale de-
clined to enforce the contract, as, although the breach of the covenant to
build had been waived, the covenant to deliver up in repair extended to the
additional houses which were to be built, as well as to the ones already complete
at the date of the demise, and could not be confined to such houses only as
should actually be found upon the land at the end of the term. Nouaille
v. Flight (1884) 7 Beav. 521.

(¢) Bennett v. Herring (1857) 3 C.B.N.8. 370 [lease of a piece of land
with two houses thereon in course of erection, with a covenant by the lessee
to complete the houses within two months, and also to keep the houses in
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i Annotation. that a covenant of this scope cannot be fulfilled by the repair of to exi
any other kind of structures except those which answer to the merely
i deseription in the lease. ! Co
) Even so broad a covenant as one that the lessee and his assigns = aald:
) shall at all times keep in repair all buildings which shall be erected | ings
i is not considered to be performed, if the substantial effect of the often ¢
0 lease is that the lessor foregoes half his rent on condition that the 55 a oon
lessee erects two dwelling-houses, and an assignee of the lessce = i
I | pulls down the dwelling-houses which had been erected, and puts Al
W up and keeps in repair a foundry. The court declined to’ admit = walls,
V| that there was any the less a breach of the covenant, because the = windos
W, foundry was much more valuable than the houses destroyed, the thereal
Y 1 position taken being that any other rule would have the effect of sheds a
iR allowing a tenant by his own misfeasance to render the covenant = be erec
B nugatory (d). ; repair ;
| But in cases where the tenant would derive an unfair advantage which |
i from the strict operation of this principle, the landlord may obtain § a “sho
relief in equity (e). improv
! 17. Covenants to repair considered with reference to the ° been @
{ i tenant’s right to remove fixtures.—In some instances the effect Inl

il of a covenant as to repairing is simply to exclude from the case | down,
i il the question whether the tenant is entitled to the benefit of the s W
ML distinetion between trade and other fixtures, the result being that assigne
Sl his proprietary rights are made to depend upon whether the thing right of
i of which the quality is disputed is literally a fixture in the narrowest In
of sense of the word (a). fixtures
On the ground that a covenant to repair, ete., all erections and control
y buildings then erected or afterwards to be erected, and to leave The
fig the premises in good repair, is general and not subject to any to keep
i exception, it has been held to prevent the tenant from removing ments 1
buildings erected for the purposes of trade. But the court refuscd ‘"’::“5’:

repair during the term, and proviso for forfeiture in case of the breach of

any of the covenants. See also Jacob v. Down [1900] 2 Ch. 156. [Covenant ®)

1 to erect buildings and keep them_in_sspair, lessee’s lim}ionjiu a continuing (©
i one, and he is liable even though be never p ] was ques
o i 7 (d) Maddock v. Mallett (1860) Ir. C.L. 173. ;{‘;h uil
(¢) Where a lessee of a farm covenants to Iwe'g.in repair the buildings t hee;,",b,:

ete,, to be erected on the same premises or any part thereof, and subsequently question
with the permission of the landlord, builds upon the waste ndJommf the lessor, & 1

farm a house which he continues to hold down to the termination of the leas, doubtful
the act of the tenant will be treated as an engagement on his part that the had noth
house shall be regarded as part of the p ally demised, and sub- |
B e oWty (155838 Do 7, 2 Lo O 77 1 [ Do
Tl o Wl BBl i - et nn bd
(a) Bing Kee v. Yick Chong (1910) 43 Can. 8.C.R. 334; the onus rests thereafter
on the part; ing fixtures un;e part of the freehold. To shew that they td) I
were intended to be so. e 1
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to extend the covenant to erections, not let into the soil, but
merely supported on blocks of wood (b).

Commenting on this decision in a later case, Lord Tenterden
said: “This is highly reasonable, because the expectation of build-
ings to be erected during the term, and left at its expiration, is
often one of the inducements to the granting of a lease, and forms
a considerable ingredient in the estimate of the rent to be
reserved”’ (¢).

A lessee covenanted to keep in repair the premises, with all the
walls, glass-windows, ete., and yield up the same with all wainscots,
windows, ete., and other things which then were, or at any time
thereafter should be, thereunto affixed, and together also with all
sheds and other erections, buildings, and improvements, which should
be erected, built, or made upon the said demised premises, in good
repair and condition. It was held that, if a new plate-glass window
which had been put in by the tenant in place of an old one was not
a “shop” window within the covenant, it was at all events an
improvement, and that it could not be removed, although it had
been erected for the purposes of trade (d).

In line with the above decisions is a later one in which it is laid
down, ifi general words, that a covenant to keep in good repair
runs with the land, so far as it relates to fixtures, and binds the
assignee of the term, although the tenant himself may have the
right of removing them at the end of the term (e).

In other instances the distinction between trade and other
fixtures may, by the express words of the covenant, be made the
controlling element in the case.

The tenant, a blacksmith and wheelwright, having covenanted
to keep and yield up the premises with all additions and improve-
ments thereto, (trade fixtures bond fide made by the lessee only
excepted), in good and tenantable repair, erected an addition to
the demised building, and made the new and old buildings practi-

(b) Naylor v. Collinge (1807) 1 Taunt. 19.

(¢) Thresher v. East London & Co. (1824) 2 B. & C. 608. There it
was questioned whether any matter capable of having the effect of taking
such buildings out of the operation of the covenant can exist debars the deed.
The substance of the decision was this: Even if an under-lessee who occupied
the premises during the pendency of the previous lease of which the one in
question is & continuance had, as between himself and his own immediate
lessor, a right to remove buildings erected for the purpose of trade, it is very
doubtful whether the superior landlord may not rely on the theory that he
had nothing to do with any contract between other parties, and treat the
removal of the buildings as a breach of the covenant to repair. Certainly
he may do so, where the under-lease binds the tenant not only to repair
the premises, but to leave, at the end of the term, those premises so repaired,
together with all such erections, ete., as then were, or should at any time
thereafter, be built upon the premises.

(d) Haslett v. Burt (1856) 18 C.B. 162, 803,

() Williams v. Earle (1868) 9 B. & 8. 740, L.R. 3 Q.B. 739,
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cally one by pulling down the greater part of the wall between
them. It was held that the building so erected was not a trade
fixture, and that the lessees’ removal of it, after the term was
ended, was a breach of the covenant to repair, although he put up
again the wall which he had taken down, and left it in good
repair (f).

But, with respect to many of the cases, it seems difficult to
affirm with any certainty that the conclusion arrived at would have
been different if the covenant to repair had not been a factor in
the discussion. The rulings in favour of it and against the tenant
are collected below.

(a) Cases in which the right of removal was conceded.

A covenant to leave the buildings which then were, or should be
erected on the premises during the term, in repair, ete., is not broken
by carrying away two sheds which were erected for the benefit of
the tenant’s trade (g).

A covenant to repair does not run with the land, so far as it
relates to mere movable chattels, such as the tools and utensils
used in a rolling-mill (k).

One covenant in a lease of coal and iron works bound the lessees
to agree to keep in good repair the “furnaces and other works,
houses and other buildings,” then standing or thereafter to be
erected and built upon the demised lands. Another bound them
at the expiration of the term to deliver up the property, inclusive
of “ways and roads” upon the land in such good repair that the
works may be continued and carried on by the lessor. It was
held (1) that the word “works” was not intended to refer to
merely temporary works, such as train-plates and sleepers not
affixed to the freehold, and laid down by the lessec only for the
purpose of more conveniently transporting the iron ore from the
mine to the smelting house, but implied permanent and substantial
works, similar in the nature to the furnaces, ete., mentioned in
connection with them; and (2) that such property was not included
under the words “ways and roads.” The court accordingly
dissolved an injunction restraining the defendant, a judgment-
creditor of the lessee, from removing the plates and sleepers (2).

(f) Weller v. Everett (1900) 25 Vict. L.R. 683. As the court professed to
arrive at this result by rejecting the nuthorit*of Penton v. Robart (1801) 2 East

88, a case which seems to be still good law in England, it is doubtful whether the
decision can be treated as sound outside the jurisdiction in which it was ren-

(g) Dean v. Allaley (1802) 3 Esp. 11, per Lord Kenyon who distinguished
the case where a tenant builds a substantial addition to the house, sec
Bing Kee v. Yick Chong (1910) 43 Can. 8.C.R. 334.

(h) Williams v. Earle (1868) 9 B. & 8. 740, L.R. 3 Q.B. 739.

(i) Beaufort v. Bates (1862) 3 De.G. F. & J. 381, 6 L.T. 82,
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A tenant held under an instrument binding him to maintain
“the demised premises, a mill, and all buildings and improvements
then erected and thereafter to be made and erected thereon, in
good and sufficient tenantable condition,” and also to “keep the
mills and the works and machinery in working order, repair, and
condition; and at the determination of the demise, to yield up
the premises, and all buildings and improvements thereon in the
like good and sufficient tenantable condition.” It was held that
the tenant would only be enjoined from removing such machinery
as was originally demised or contracted for as essentially and
integrally belonging to the demised mill or was substituted during
the term for what was originally bound. The injunction was
expressly stated not to restrain the tenant from removing any
machinery in the nature of trade fixtures which had since the
conversion of the mill to the purposes for which it was then used,
been erected in place of any mere trade utensils, or in order to
perform any manufacturing process theretofore performed by
hand ().

(b) Cases in which the right of removal was denied.

Carrying away a shelf, though not stated to be a fixture, is a
breach of covenant to leave the premises in the same order (k).

A tenant who covenants to keep and yield up in repair the
premises and all erections, buildings, and improvements which
may be erected thereon during the term, cannot remove a veranda
erected during the term, the lower part of which was attached to
posts fastened to the ground (1).

A lessee covenanted to keep and yield up in repair a mill and
a steam-engine, with the boilers and attached gearing in the mill.
During the term he increased the size of the mill both laterally
and upwards, and substituted for the existing engine another of
greater power. Shadwell, V.C., being of opinion that both the
new building and substituted engine were subject to the covenant,
enjoined the assignees of the lessee, who had become bankrupt,
from removing either the building or the engine. The assignees
were offered the privilege of bringing an action to ascertain their
legal right, but, as they declined to do so, the injunction was made
perpetual (m).

A new pair of mill-stones substituted by the lessee for an old
pair, has been held to be included in the “improvements” which a
tenant is to keep and leave in repair (n).

(7) Cosby v.

J Shaw (C.A. 1888) 23 L.R. Ir. 181, Foley v. Addenbrooke
(1844) 13 M. & W. 174,
(k) Pigot v. St. John (1614) Cro. Jac. 329.
(1) Penry v. Brown (1818) 2 Stark. 403,
(m) Sunderland v. Newton (1830) 3 Sim. 450.
(n) Martyr v. Bradley (1832) 9 Bing. 24, 2 Moo. & 8. 24.




‘ s Annotation.

DominioNn Law Rerorts. [52 D.L.R.

A covenant to yield up in repair all “buildings, quays, works,
edifices and engines”’ prevents a lessee of salt-works from removing
salt-pans resting by their own weight on a frame of bricks (o).

A general covenant to yield up in repair prevents a lessee from
removing a greenhouse, the framework of which was attached by
screws to a piece of timber embedded in mortar on the top of
dwarf walls (p).

A covenant by which “all things” which at the time of th

execution of the lease were, or at any time during the term should

be “fixed or fastened or set up on the premises, are to be yielded

up at the expiration of the term, together with all fixtures thereto |
belonging, in as good condition as the same were at the execution

of the lease,” reasonable use excepted, has been held to extend to «
building resting upon blocks of wood, not let into the ground;
also to a building resting on stumps; also to a building placed on
seantling and old posts just let into the ground, all erected during
the term. It was held allowable to qualify the literal meaning of
the words “at the execution of the lease” by reference to the othe
expressions in the covenant (¢).

The Ontario Act respecting Short Forms in Leases (R.S.(
1914, ch. 116, sec. 9) is not intended to effect any change in th
respective rights of landlords and tenants with respect to fixtures
Hence, where a tenant enters into possession of premises under a
lease framed in accordance with the provisions of this Act, and

“affixes things to the frechold for the purposes of trade, or of

domestic convenience, or ornament, or for their temporary or more

convenient use,” he is not obliged to keep such fixtures in repair

and surrender them to the landlord at the end of the term (r).
Both at common law and under the Short Forms Act a lessce

(o) Earl of Mansfield v. Blackburne (1840) 6 Bing. U.C. 426, 8 Scott
20.

(p) West v. Blakeway (1841) 2 Man. & G. 729.
(q) Alardice v. Disten (1861) 12 U.C.C.P. 278.

(r) Argles v. M’Math (1894) 26 O.R. 224, affirmed 23 A.R. (Ont

Maclennan, J.A., stated that the meaning of the covenant in the ex-
tended form is that the “ buildings, erections, and fixtures thereon” are only
such as were thereon at the time of the demise, and which were the d;mpern
of the landlord. In the court below it was laid down that the term *
as used in the covenants to repair and to leave the premises in good repair,
does not include trade fixtures, but only fixtures of the lrmmovuble nss,
viz., those things, the propeny in wlncb passes to the landlord meeduu ely
upon being affixed to the freehold.
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may remove trade fixtures even after the lessor has elected to

works, forfeit the term for a breach of the covenants (s).

noving
DR IV. What constitutes a sufficient performance of the covenant to
e from § repair.

hed by § 18. Covenants not broken by dilapidations due to a reasonable
top of B use of the property.—In a former section some cases were cited to

the point that the deterioration of premises which is due to their
of the § reasonable use in the manner contemplated by the parties is not
should waste (a). On general principles it may also be presumed that
vielded such a result would not be regarded as a breach of a covenant to

thereto ¢ keep in repair.

eution That damage done by ordinary wear, whether it be due to the
ad to o use of the premises by the lessee himself or by his family or by his
round servants, need not be remedied is assumed in all the cases. But it
sed on is usual to insert in leases a specific provision that the tenant shall

during not be liable for the effects of “reasonable wear and tear,” or the

ping of like.

o other In computing the damages for a breach of the covenant to repair
an allowance should be made to the landlord for ordinary wear

RS.( and tear; and where the undertaking is “to give up the house in

the same conditions and repairs,” no exception ean be read into it

fn the as the form is absolute (b).

xtures . & "

nder a Such an exception does not cover total destruction by a cat-

‘_( dand astrophe which was never contemplated by either party such as
'm. ol the fall of a building caused by the overloading of a floor by a

)
r more
repair
(r).

i lessee

subtenant (c).

Nor is a covenant to deliver up the premises in good repair,
“and all the trees now standing in the orchard of the said premises,
whole and undefaced, reasonable use and wear only excepted,”
broken by removing trees which are past bearing from parts of the
orchard which are too crowded (d).

Whether the tenant, allowance being made for the effect of this
8 Seoft exception, has sufficiently performed his covenant is a question of
fact to be decided in view of all the circumstances (e).

(s) Argles v. M’ Math (1894) 26 O.R. 224, 23 A.R. (Ont.) 44.
See also Mmml v. Hudson (1911) 105 L.T. 400 [the right to the removal

(Ont of trade fixtures is not taken away by the covenant to deliver up premises
I e in good repur]
are only (a) Manchester &c. Co. v. Carr (1880) 5 C.P.D. 507; Sauer v. Bilton
Jroperty (1878) 7 Ch. 815,
xturcs X (b) Bornstein v. Wei (1912) 8 D.L.R. 752, 27 O.L.R. 536 following
1 repair, Lurcoll v, Wabdy [1911] 1 K.B. 905; see remarks of Cozens-Hardy M. R.
le e m«. at pp. 912-914,
rediatcly (e) Mm\ckaler &e Co. v. Carr (1880) 5 C.P.D. 507; 43 L.T. 476.

(d) Doe v. Crouch (1810) 2 Camp. 449, per Lord Ellenborough.
(e) Polleykett v. Georgeson (1878) 4 Viet. L.R. (Eq.) 207.
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19. Obligation of tenant to make good damage done by
casualties beyond his control.—(See also sec. 23, post). It was
recently remarked by Cave, J., arguendo, that a tenant is obliged
to make good the damage which is done by such causes as a casual
storm, that takes off a slate from the roof, or a stone thrown {rom
outside which breaks a window, and that, if he negleets to do these
things, he must also make good any further damage that may be
caused to the structure by his non-performance of his covenant (a).

When roof of premises is damaged during a storm the landlord
is under no obligation to repair the same which would make him
liable in damages (b).

On the other hand, a covenant to keep and yield up in repair
does not mean, in the case of a very old building at all events,
that ““the consequences of the elements should be averted. 1P
What the natural operation of time flowing on effects, and all that
the elements bring about in diminishing the value, constitute a
loss which, so far as it results from time and nature, falls upon the
landlord " (¢).

Damage done by violent eatastrophes such as fire and tempest
is not infrequently the subject of a specific exception (d). Whether
the particular catastrophe which is alleged by the tenant to
abrolve him from the obligation of repairing comes within the
excepted cases must be determined as a matter of construction.

(a) Proudfoot v. Hart (1890) 25 Q.B.D. 42.

(b) Betcher v. Hagell 38 N.S.R. 517,

(¢) Gutteridge v. Munyard (1834) 7 C. & P. 129, per Tindal, J. This
statement was recently approved by Lord Esher in Lister v. Lane [1893]
2 Q.B. 212; but the (fiﬁimhieu of its practical applieation have been thus
commented upon by Alderson, B.: “ The criterion of Tindal ,C.J., as to results
from time and nature is difficult for a jury. Suppose a house built forty
years to have old windows, what is the rule as to repairing them?  Or suppose
a new house demised for ninety-nine years, if the test be the state in which
it was when the tenant first entered, it would be unfair to be compelled to
keep it in the same state forever.”” Payne v. Haine (1847) 16 M. & W,

Miller v. Burt (1918) 63 8.J. 117 [tenant’s obligations as regards old
buildings demised to him). !

(d) Although the point does not seem to have been expressly decided by
any court, it seems to be conceded that the statute of 6 Anne, ch. 31, declaring
that no suit should be brought against any person in whose house or chamber
any fire should accidentally begin, nor any recompense be made by such person
for any damage oceasioned thereby, relieves ts from t )
of accidental fire. See Hargrave's note, 377, to Co. Litt. lib. 1; IV, Kent's
Comm. p. 83. Such at all events is the effect of the similar provision in 14
Geo. 3 ch. 78, sec. 86. See Filliter v. Phippard (1847) 11 Q.B. 355, where
it is laid down that, by accidental fire is meant one not traceable to any cause,
and does not include wilful fires or those caused by negligence. is pro-
vision, it should be observed, although it occurs in a statute which mostly
relates to London only, is of general application. Ezr rm Goreley, 34 L.J.
(Bkt.) 1, 10 Jur. N.8, 355. See also Murphy v. Labbé (1897), 27 Can. B.C.R.
126; also Morris v. Cairneross (1907) 14 O.L.R. 544,
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In a covenant to repair subject to an exception in case of Annotation.
damages by “fire, storm, tempest, or other inevitable accident,”
the last words mean some accident e¢jusdem generis, and do not
cover such a use of the property by the tenant as an overloading of
a floor which causes the fall of the whole building (e).
Damage done by the drifting of ice against a wharf in a strong
wind does not come within an exception of accident by tempest (f).

19a. Non-erection of buildings stipulated to be built.—The
non=ereetion of buildings which the tenant has covenanted to ereet
within a given time is a continuing breach of a covenant to keep
in repair (g).

20. Structural alterations, usually deemed to be a breach of
the covenant. Pulling down the premises, wholly or partly, is a
breach of a covenant to keep and surrender in good repair (a).
Under ordinary circumstances, therefore, even the covenant is
violated by the breaking of a door through a wall, whether it be
merely one which divides two adjoining rooms of the same house
b), or two court yards belonging to the same house (¢), or two
adjoining houses (d). ven a power in a lease to “make alterations
and improvements, and, for that purpose, to pull down any
walls . . . such alterations and improvements, when so
effected to form part of the demised premises,” does not authorize a
tenant to break a doorway through the exterior wall separating
the house demised from a house not the property of the lessor (¢).
Even a person to whom premises are leased to be used as a shop,
although, as will be seen below, he is considered to have an unusual
amount of liberty in adapting his premises to the requirements of
his business, has no right to carry out such serious structural

(¢) Manchester &¢. Co. v. Carr (1880) 5 C.P.D. 507

(f) Thistle v. Union &e. R. Co. (1878) 29 U.C.C.P. 76.

(g) Jacob v. Down [1900] 2 Ch. 156, 69 L.J. (Ch.) 493

(a) Gange v. Lockwood (1860) 2 F. & F. 115, per Willes, J. See also
Kinlyside v. Thornton (1776) 2 Wm. BL. 1111 [demolition of fixtures by tenant
covenanting to yield up in good repair]; [removal of a barrier between two
adjoining mines where the lessee had covenanted to work them in a fair and
husbandlike manner], following.

(b) Holderness v. Lang (1885) 11 O.R. 1.

¢) Doe v. Bird (1883) 6 C. & P. 195, per Denman, C.J.  Here, however,
the liability was rendered more manifest by the express terms of the covenant
which was to “repair, uphold, ete.,” the “brick-walls,” ete., pertaining to
the tenement.

(d) Doe v. Jackson (1817) 2 Stark. 203. In one case however Byles,
J., seems to have thought it an open question, whether the opening of a door
in a garden wall is a breach of a coven o “repair, uphold, and maintain
the demised Intrgmm, and the buildings or erections to be erected or being
on the land demised, ete.” Borgnis v. Edwards (1860) 1 F. & F. 111.

(¢) Barton v. Reilly (1879) 1 New So. Wales 8.C. N.8. (C.L.) 125. Also
Holman v. Knox (1912) 3 D.L.R. 207, 25 O.L.R. 588.
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Annotation. alterations as would result from cutting away a brick or stone front attenc
support and to put iron pillars as a support, and putting in large may b
glass windows; or from removing the plate glass windows and iron in resy
pillars, and building up the front with brick or stone (f). ment,
The consent of the landlord to the tenant changing the external upon |
front of a building by making a one-store entrance with one door, alterat
does not authorize the tenant to make a two-store entrance with from 1
two doors, and although the value of the buildings may be in- subject
creased, the landlord is entitled to damages for the unauthorized ask ths
change (g). In
Three Ontario cases with regard to the removal of fences seem mitted
very difficult to reconcile without the aid of some very subtle the lan
distinctions. In two the court adopted a doctrine which seems to he shal
be in full conformity with general principles as well as with the to pull
decisions above cited, viz., that the removal of a fence and the effect ¢
use of the materials to repair other fences renders a tenant guilty rationa
of a breach of a covenant to repair unless the removal is made by all even
the command or at the instance of the lessor himself (h). Yet ata replace
later date we find the position taken that it cannot be held, as a not of i
matter of law, that the removal of a fence is a breach of a covenant An
in a lease of a farm to keep in repair the fences erected or to be held th
erected on the premises, but that the question is one of fact to be attracti
decided with reference to the circumstances of each case (7). allowed
Except in so far as this case may be regarded as resting on the court
acquiescence of the landlord in the removal, this being one of the by the
grounds on which the judgment was based,—(see sec. 55, post),— insertioy
its correctness seems to be quite disputable. Leaving the element a temp
of acquiescence out of account, the gimple question presented wa s glass, fr
whether the transfer of property of a fixed character to a new object o
position, not originally contemplated by the parties, was or was ments o
not a wrongful act. Under the authorities already referred to were lea
there can be no doubt that such an act was essentially tortious where w
unless there is some special reason for applying a different standard alteratio
to the situation under discussion. So far as any such reason is " undertoc
suggestfd by the court, it seems to be that, under the circumstances "l"'uld I
8 0. ) G 1
" o l{'d:ige‘r;;n(l;lol;agfl;lm) 11 O.R. 1, per Wilson, C.J. BSee alsc :';"._::'}!;‘:l"
g Straus Land Corporation uu. v. International Hotel Windsor Ltd. followed w
(1919) 48 D.L.R. 519, 45 O.L.R. 1 wes Dol
(h) Pickard v. Wizon (1866) 24 U(‘?B 416 [action by tenant for (k) A
(pu- on his land by hndlordl cattlel. In Wizon v. Pickard (1866) 25 ) K
U B. 307, the same landlord sued (he same tenant for trespass in taking Ontario 8|
his mltle It was held that, if the landlord, in the exercise of the powers into a bow
reserved in the lease, directed the removal of the fence with the view of re- there is a
pairing other fences, he laid himself under the duty of so using his right of the left ha
way over it as not to inflict injury upon the tenant. If the lnndlord'- cattle or to shift
stn)onl therefore, the tenant a right to unpound them damage feasant. wrongful a

(i) Leighton v. Medley (1882) 1 O.R. 207 to the esta
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attending the occupation of farming property in Canada, a tenant
may be conceived to have a greater liberty than he ordinarily has
in respect to moving fences from one place to another. This agree-
ment, it is submitted, is wholly inadequate to justify trenching
upon a definite rule of law. Any tenant who desires to make
alterations of this sort can readily obtain the necessary permission
from his landlord, if the alterations are proper, and he is not
subjected to any hardship by a rule which would compel him to
ask that permission.

In the absence of a negative covenant, a tenant, who is per-
mitted by his lease to put up as many buildings as he thinks fit upon
the land demised, the instrument also containing a proviso that
he shall repair and maintain present and future erections, is entitled
to pull down existing structures and re-erect them (7). But the
effect of an Irish decision (k), referred to in see. 12, ante, and the
rationale of the legal situation created by the covenant, seems, at
all events, to require that the lessee who pulls down buildings should
replace them by others of essentially the same deseription, and
not of inferior quality. .

A more simple case is that of a shop, in respect to which it is
held that, as the proprietor gains by having the place made as
attractive and convenient as possible, some latitude must be
allowed to him under the covenant (I). In the ecase cited, the
court refused to hold that a breach had been committed, either
by the removal of part of a large shop window-front and the
insertion of a door in its place, or by the removal of a partition of
a temporary quality, constructed partly of wood and partly of
glass, from one position in a shop to another, especially where the
object of the alterations was to adapt the premises to the require-
ments of a statute regulating the business for which the premises
were leased. Similar freedom as to structural alterations is allowed
where words are used in a covenant which indicate that such
alterations were contemplated by the parties, as where the lessee
undertook to keep the premises, and all such “improvements” as
should be made by the lessee during the term. This stipulation

(J) Meclntosh v. Pontypridd &e. Co. (1892) 71 L.J. (Q.B.) 164, where
an underlessee was required by a local improvement company to treat with
them for a strip of land on which the existing buildings stood. ~ The authority
followed with regard to the effect of the non-insertion of a negative covenant
was Doherty v. Allman 3 App. Cas. 70.

(k) Maddocks v. Mallett (1860) Ir. C. L. 173,

(I) Holderness v. Lang (1885) 11 O.R. 1, a case decided under the
Ontario Short Forms Act. Wilson, C.J., said: “Converting a flat window
into a bow window, or to put a glass into a panel of the door, or a door where
there is & window, or to make a door to open at the right hand in place of
the left hand, or to divide a door into two parts, in place of being all in one,
or to shift a staircase from one part to another, or the like, would not be
'v\r-'v;mful acts under a lease, if these were acts of imp and beneficial
o the estate.”
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Annotation. w5 construed as putting the parties in the same position as if
they had entered into an express contract for the liberty of making
improvements, which, at common law, would have been wastc.
Such a covenant is not broken, therefore, by turning the lowe
windows into shop windows and stopping up a doorway, and
opening a new one (m). But a covenant of similar tenor entered
into with regard to a dwelling-house, which was to be kept, with
““all improvements made thereon, in good and sufficient tenantable
order, repair and condition,” was deemed to be broken by the
conversion of the house into a store, though the value of the
premises was increased. Such alterations, it was said, differ from
those which are consistent with the character of a dwelling- .. ©
house (n). 1’:::) ‘t’l:l:
21. Substantial performance of the covenant deemed to be :u.lil.'.;a::’
sufficient.— The general result of the cases is that, as was declaved appear i
by Tindal, C.J., in a nisi prius ruling which has frequently been '\',"' .',‘1;"»‘:
cited, with approval, a substantial performance of the covenant is manner
sufficient (a). “in good
a clue to
This principle, in most of the instances in which it has becn :)""j““"
” y the I
applied, has enured to the benefit of the tenant, but under some breach of
circumstances it becomes a decisive factor in the landlord’s 4 lessee
favour (b). Its acceptance involves the corollary that the questions AH
arising in an action for the breach of a covenant to repair a of it. Dy
questions of fact for the jury, or the judge sitting as a jury, “ A I«:Ll(- i";l
i8 cogniza

(m) Doc v, Jones (1832) 4 B. & Ad. 126, 1 N. & M. 6.

(n) Elliott v. Watkins (1835) 1 Jones 308, distinguishing Doe v. Jonue
supra, on the grounds that the lease in that case shewed t:at‘ the parties
[t plated the probability of future alterations being made, and that
the alterations made were consistent with the terms of the agreement. Sece sligh
also Keith v. Reid L.R. 2 H.L. 39. o

(a) Gutteridge v. Munyard (1834) 7 C. & P. 129, per Tindal, C.J.; Stanlcy
v. Towgood (1836) 3 Bing. U.C. 4, and the cases cited below. Covenants
to repair must not be strained, but reasonably construed, on the principle
of “give and take.” Willes, J., in Scales v. Lawrence (1860) 2 F. & F. 289

(b) Thus it has been held that, to make dilapidations “wilful” within
the scope of a vaiw for avoiding the term if the tenant should “wilfully

fail to perform” any of the it is not y that he should
have received notice to repair, but that the tenant is in default so as to make
the proviso applicable, where he knows the premises to be out of repair,
n[r‘nd suffers them to remain in that condition. Doe v. Morris (1842) 11 L.J
(Ex.) 313.
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L as 1l be decided on what are the substantial merits of the case, rather Annotation.

waking than on strict rights or extreme law” (c).

wast( 22. Repairs subject to the approval of the landlord, or his
lower agent.—In the absence of words clearly shewing that this was
', and the intention of the parties, the insertion in a lease of words
atered reserving to the landlord a right of surpervising certain specific
, with repairs to be executed by the tenant, will not be taken to imply
ntabl that his approval of their quality is a condition precedent to the
iy the tenant’s being entitled to claim the benefit of what he has actually
t!ff the done towards the performance of his part of the contract (a).
¢ from —_—

(¢) Scales v. Lawrence (1860) 2 F. & F. 289, per Willes, J. Ina rocep"
nisi prius case, Cave, J., refused to hold that, because a person put nail®
into the wall of & house, he must take them out and fill up the holes or be
guilty of a breach of covenant, or that a house is not out of repair, because
to be a dozen or so of cracks, which do not affect the stability of the structure,
vaved appear in the plastering. Perry v. Choxzner (1893) 9 T.L.R. 488. Leaving
R the glass in a window eracked was, however, held to be a breach in Pigot v.
+ been St. John (1614) Cro. Jac. 320. Where the covenant is to repair “by all
ant 1= manner of needful and necessary reparations,” and to yield up the premises
“in good and substantial repair,” the last clause will be regarded as giving
a clue to the meaning of the general words, and it will be proper to instruet
the jury that they are to find whether the particulars of non-repair enumerated
s been by the landlord’s witnesses were dilapidations amounting to a substantial
L gome breach of the covenant. Harris v. Jones (1832) 1 Moo. & R. 173. “:hcn
lord's a lessee covenants to put the premises into complete repair “forthwith,”

s it is for the jury to say upon a reasonable construction of the covenant,
wtions whether he has really (Kme what he reasonably ought in the performance
ir o fit. Doe v. Sutton (1840) 9 Car. & P. 706,

It is held, however, that, where a person under an agreement to take

a lease of a house states to an intendi i of the ag t, who
is cognizant of its terms, that he will not be liable for substantial repairs
such a statement is regarded as a misrepresentation of a matter of law and
not of a fact, and is therefore not a ground for refusing specific reﬂummnce
of the agreement. Kendall v. Hill (1860) 6 Jur. N.5. 968. In this case
Romilly, M.R., considered that the obligation to do “substantial repairs”
. Jon was one to which no precise significance could be attached for the purposes
partics of the case, remarking: is impossible to say what are ‘substantial repairs.’
W that There are no repairs which may not become substantial by neglect. The
t. See slightest possible defect, if not attended to at the proper time, may require
substantial repair; and is it to be thrown upon the landlord, because it has

Stanle been neglect: by his tenant in the first instance?”’

s In the Province of Quebec it has been held that a tenant is one of several
occupants of a building, neglect on his part to do “tenant’s repairs” (accord-
ing to Art. 1635 C.C. Que.) renders him liable for damage to the other oceu-

elling-

Y, “10

venants
rinciple

280 pants l’miue( v. Nor-Mount Realty Co. (1916) 28 D.L.R. 458.

within (a) A lease provided that the tenant should lay out £200 in “certain
wilfully rections and alterations, or repairs to be inspected and approved of by
should he lessor, and to be done in a sul tial manner,” and that the lessee should
» make “allowed the sum of £200 towards such erections and alterations, and
repair hould be at liberty to retain the same out of the first yw’- rent.” The
1Ll ourt refused to accept the contention that the word “such” had relat-

t quditm the repairs and to the right of the lessor to decide
on their sufficiency. approval of the lessor, therefore, was held not
0 be a condition precedent to the tenant’s reimbursement, in such a sense
hat, unless it was given, he would not be entitled to make any deduction
rom the rent. Such an agreement was said to be in effect a contract that
he repairs should be substantially done, and that the lessor shall have the
ieans of ascertaining that fact. Dallman v. King (1837) 4 Bing. (N.C.)

i organ v. Birnie, 9 Bing. 672, a case of an architect's
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Annotation. Even where a lessee is to incur a forfeiture if he does not do certain

repairs “to the satisfaction of the surveyor” of the lessor, there
will be no forfeiture incurred if the jury are of the opinion that the
surveyor ought to have been satisfied, whether he was or was not,
as a matter of fact, satisfied (b).

23. Extent of the obligation to repair to be estimated with
reference to the condition of the premises at the beginning of
the term.—A principle which the courts have often had occasion
to apply is that, in construing a covenant to repair, even when it is
expressed in the largest terms, regard must be had to the general
character and condition of the demised property when the tenant
entered (a). The scope of this principle under its various aspects
is clearly indicated by the following utterances of the judges in a
leading decision by the Court of Exchequer (b):

“ A lessee who has contracted to keep demised premises in good
repair is.entitled to prove what the general state of repair was at
the time of the demise, so as to measure the amount of damages
for want of repairs by reference to that state.” (Per Alderson, B.)

““The cases all shew that the age and class of the premises let,
with their general condition as to repair, may be estimated in order
to measure the extent of the repairs to be done. Thus a house in
Spitalfields may be repaired with materials inferior to those
requisite for repairing a mansion in Grosvenor Square.” (Per
Parke, B.)

“The term ‘good repair’ is to be construed with reference to the
subject-matter, and must differ, as that may be a palace or a
cottage; but to ‘keep in good repair’ presupposes the putting it
into, and means that during the whole term the premises shall be
in good repair.” (Per Rolfe, B.)

The principle was also extensively discussed by the Court of
Appeal in a recent case (¢), where Lord Esher conceived the result
of the earlier decisions to be this:

“The question whether the house was, or was not, in tenantable
repair when the tenancy began is immaterial; but the age of the
house is very material with respect to the obligation both to keep
and to leave it in tenantable repair. It is obvious that the obli-
gation is very different when the house is fifty years older than it

{ riem G AL IG RO,
a V. ne citing ths' f
7. e B 1. 503 followied 1n Wrighe m :
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(b) Payne v. Haine (1847) 16 & W 541. See also the chsrgu
of Willes, J., in Seales v. m(lm) 2F. &F. 289, 3
Dew (1858) 1 F. & F. 337. A similar rule holds in

(©) Proudfoot v. Hart [1890) 25 Q.B.D. 42.
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was when the tenancy began. The age of the house must be taken Annotation.

into account because nobody could reasonably expect that a house
two hundred years old should be in the same condition of repair as
a house lately built; the character of the house must be taken into
account, because the same class of repairs as would be necessary
to a palace would be wholly unnecessary to a cottage; and the
locality of the house must be taken into account, because the state
of repair necessary for a house in Grosvenor Square would be
wholly different from the state of repair necessary for a house in
Spitalfields. The house need not be put into the same condition
as when the tenant took it; it need not be put into perfect repair;
it need only be put into such a state of repair as renders it reason-
ably fit for the occupation of a reasonably-minded tenant of the
class who would be likely to take it.”

The above principle, it is manifest, not only defines the extreme
upward level of the tenant’s duty, but also fixes the standard which
he must attain in order to satisfy the obligation of the covenant.
Thus, in a case where the covenant was to keep and leave in good
repair, we find Parke, B., stating the nature of the resulting obli-
gation of the tenant as follows:

“He cannot say he will do no repairs, or leave the premises in
bad repair, because they were old and out of repair when he took
them. He was to keep them in good repair, and in that state with
reference to the age and class, he was to deliver them up at the
end of the term” (d).

From this standpoint the obligation of the tenant, under a
covenant to keep and yield up in repair, may also be stated as
that of keeping a building, however old, ‘“as nearly as may be in
the state in which it was at the time of the demise by the timely
expenditure of money and care” (e).

Any instruction to a jury which withdraws from their con-
sideration the question whether the demised premises were new or

(d) Payne v. Haine (1847) 16 M. & W. 541,

(e) Gutteridge v. Munyard (1834) 7 C. & P. 129, per Tindal, CJ. A
motion was made to set aside the verdiet, but no nbjeﬂ&en was made to the
charge of the Chief Justice. In Woolcock v. Dew (1858) 1 F. & F. 337, Willes,
J., ruled that evidence that the premises were ruinous is no answer to a coven-
ant to keep them in repair, for, even if they fall down, such a covenant com-
pels the tenant to rebuild them as nearly as may be in the same state, (pro-
vided it was a tenantable state), in which they were demised. Where a hired
barge is to be delivered up in working order,” the words do not mean
that it is to be delivered up absolutely in that condition, but in worki
order with reference to the purposes for which a of such an age a
condition was capable of being used—the same sort of order it was in when
the hmng took fair wear and tear excepted. Schroder v. Ward (1863)
3 C.B.N.S. 410. See also Miller v. Burt (1918) 63 8.J. 117,

\ meu v. Wakely (1911) 80 L.J. (K.B.) 713 [on covenant to repair and
yield uﬁ in repair at the end of term. Tenant must rebuild wall of oYuhoun
which had naturally fallen into decay.
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old at the time when the tenant entered is, of course, erroneous ().
But after the witnesses have been examined generally as to the
condition of the premises when the lease was executed, the trial
judge is justified in refusing to allow the tenant to go into minute
particulars, even though they may bear upon that condition (g).
Though the age of a house at the time of its demise must be con-
sidered in estimating the amount of repair on which the lessor can
insist, yet an inquiry into its state of repair at the time of entry
would be misplaced (k).

In an action for leaving in bad repair, it is proper to instruct
the jury to consider only the state of repairs when the defendant
entered, in so far as it went to shew the age, character and class
of the premises, and the extent to which the defendant had per-
formed his contract (7).

24. “Good,” “tenantable,” and “habitable” , meaning
of.—(See also under s. 26 (e), pod)—Suchepithehu“umnhble 4
“habitable,” “good,” or the like, are often prefixed to the word
“repair” in covenants of the kind here under review. For prac-
tical purposes these expressions seem to be synonymous, so far as
the tenant’s obligations are concerned (a). They all “import such
a state as to repair that the premises might be used and dwelt in
not only with safety, but with reasonable comfort, by the class of

Stanley v. Towgood (1836) 3 Bing. C 4. An ication for
lmg)v.rulwnrdmed, ortbemmnthnt eoul not agree as
to the expressions actually used by the t: judu,
thltmn\whinlttmionuthnwwhichempuonwuukenhad n fact
beengiven

(g) Young v. Mantz (1838) 6 Scott 277, 8.C, sub nom; Mantz v. Goring
(183‘2 t‘emeg (N.C.) 451 [here the question excluded was: “Did not some.

(h) Payu v. Haine (1847) 16 M. & W. 541, rer Alderson, B., who
mwd.dx the effect of Stanley v. Towgood (1836) 3 Bing. (N.C.)

(i) Haldane v. Newcomb (1863) 12 W.R. 135 [action for leaving in
bad repair].

(a) Aldonon B, in ehnrpna a jnry, thonht it “dlﬁc\\h. nm
any I difference b term

? ” and the mo
Moo. & R. m,sc“tp';%“l‘ Mod oo 3. i il (lm&he) <
00. n v. Hart, infra, r
of “good r much the same thing as ‘“‘tenantable” repair.
;pno:;othermu Courtol declined u';h:;vm'vuthnnmm

of the words "tennnuble repair.” Crawford v. Newton (1887) 36 W.R. M
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persons by whom, and for the sort of purposes for which, they Annotation.

were to be occupied” (b).

The cases shew clearly enough that a tenant incurs a more
onerous obligation where he undertakes to keep the premises in
the state of repair designated by these epithets than where he
simply agrees to keep them in repair. In the latter case he will
merely be bound to prevent them from becoming more dilapidated
than they were when he took possession (¢). In the former he
subjects himself to the additional burden of bringing them up to a
certain standard of habitability. In a recent case it was laid down
by Lord Esher that, under a contract to keep and leave the premises
in “good” or “tenantable” repair, ‘“the obligation of the tenant,
if the premises are not in tenantable repair, when the tenancy
begins, is to put them into, keep them in, and deliver them up in
tenantable repair” (d). But this principle must be construed

(b) Alderson, B., in Belcher v. Mackintosh (1839) 8 C, & P. 720; 2 Moo.
& P.186. In one part of his judgment in Proudfoot v. Hart (1890) 25 Q.B.D.
42, Lord Esher remarked that this definition was a good one, so far as it
goes; and in another place, he expressed his approval of a definition of the
term “tenantable repair” drawn up by Lopes, L.J., vis.: “* Good tenant-
able repair,’ is such repair as, having regard to the age, character, and lo-
cality of the house, would make it reasonably fit for the occupation of a
reasonably-minded tenant of the class who would be likely to take it.” In
another case Alderson, B., remarked: “It is no doubt, in practice, difficult
to say what is a putting premises, 8o old as to be ready to perish, into good
repair, or keeping them in it; but a contract to “put” premises in good repair
cannot mean to furnish new ones where those demised were old, but to put
and keep them in tenantable repair, with reference to the purpose for
which they are to used.” Payne v. Haine (1847) 16 M. & W, 541,
also Mantz v. Goring (1838) 4 Bing. (N.C.) 451, where it was laid down that a
lessee must fulfil a covenant to keep in tenantable repair according to the
nature of the premises.

“')PMED‘M charge of Tindal, C.J., in Guiteridge v. Munyard (1834)
7C.&P. 129,

(d) Lord Esher in Proudfoot v. Hart (1800) 25 Q.B.D. 42, p. 50, follow-
ing Payne v. Haine (1847) 16 M. & W. 541, where the ruling was that a con-
trac. by which a tenant agrees to “keep” a farm and outbuildings, and
at the expiration of the tenancy deliver up the same “in repair, order,
and condition,” implies that, even if the premises were old and in re-
pair at the time of the demise, the tenant was bound to put them in good
repair, as old premises. Rolfe, B., observed that “to ‘keep in good repair’
presupposes the putting it into, and means that, during the whole term, the
premises shall be in good repair. Similarly it was declared by Parke, B.,
that the mere fact that the premises were old will not justify the keeping
them in bad repair, because they happened to be in that state when the lessoe
took them.” also Lurcotte v. Wakely (1911) 80 L.J. (K.B.) 713.

See also Belcher v. Mackintosh (1839) 2 Moo. & R. 186, 8 C. & P. 720.
Alderson, B., in charging the jury as to a covenant to keep premises in ‘‘hab-
itable repair,” said: “They were old premises and dilapidated; the agree-
ment was not that the tenant should give the landlord new buildings st
the end of his tenancy, but that he should take the premises out of their
former dilapidated com{iﬁon, and deliver them up fit to be occupied for the
purposes they were used for.”

It has been held that a taumenur{ trust “out of the rents and profits
to keep the mansion-house, and all the building:, in good repair, rebuilding,
if necessary, any farming buildings that may from time to time require it,"”
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Annotation. with due reference to the more general one that a substantial

performance of the covenant is all that is required.

Where the covenant is to keep in “‘good and tenantable repair,”
the question is “whether the premises have been kept in sub-
stantial repair, as opposed to claims for fancied injuries, such as a
mere crack in a pane of glass, or the like” (¢).

The effect of this principle, it will be observed, is to create an
exception to the general rule illustrated in the next section by
throwing upon the tenant, in some cases, the obligation to renew
worn-out parts of the premises. In the decision of the Court of
Appeal just cited (f), Lord Esher said with regard to the floor of
the house:

“It may have been rotten when the tenancy began. If it was
in such a state when the tenancy began that no reasonable man
would take the house with a floor in that state, then the tenant’s
obligation is to put the floor into tenantable repair. The question
is, what is the state of the floor when the tenant is called upon to
fulfil his covenant? If it has become perfectly rotten he must put
down a new floor, but if he can make it good in the sense in which
I have spoken of all the other things—the paper, the paint, the
whitewashing—he is not bound to put down a new floor. He
may satisfy his obligation under the covenant by repairing it” (g).

But even a covenant of this tenor will not render the tenant
liable to rebuild the entire house after it has fallen down, from
causes which do not indicate any culpability on his part (h).

25. How far the covenants bind a tenant to restore, renew and
improve the premises.—Occasionally leases contain, in addition to

the covenant to keep in repair, one which binds the tenant to

does not merely require the trustees to keem remises in that state of
repair in which they were at the testator's , but to put them in such
a state of repair, as will satisfy a respectable tenant using t fairly: Cooke
v. Cholmondely (1858) 4 Drew, 326.

J;) Stanley v. Towgood (1836) 3 Bing. U.C. 4, per Tindal, C.J., ar-

guendo.
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rebuild in the event of its being necessary (a). But it is settled Annotation.

beyond all dispute, by several cases, that a covenant merely to
keep and leave in repair cannot, under any circumstances, be
given such a construction as to render a tenant liable for damages
accruing from a radical defect, the consequences of which can
be obviated only by renewing the whole structure or one of its
important parts (b).

In the first case cited below the facts shewn in an action to
recover from the lessee the cost of rebuilding the demised house,
which had exhibited signs of weakness during the term, and after
the end of the term the house was condemned by the district
surveyor as a dangerous structure and pulled down were as follows:
The foundation of the house was a timber platform, which rested
on boggy soil, below which, at a depth of seventeen feet, was a
layer of solid gravel. The house was fully one hundred years old,
and the bulging of the walls, which had led to its demolition, was

(@) A lessee covenanted, within the first two years of the term to put
the premises in good repair and at all times during the term to repair a®
often as need should require, and also within the first fifty years of the term
to take down the four demised messuages, as occasion ""ﬂ“ require, and
in the place thereof erect four other good and substantial brick messuages.
In an action for a breach in not having taken down the old messuages and
erected four others within the fifty years, the defendants pleaded that the
occasion did not req that the ages should be taken down. Upon
demurrer, Gibbs, C.J., intimated his opinion that the covenant would be
satisfied without lnking down the old houses, if within the fifty years the
houses should be so repaired as to make them completely and substantially
s good as new houses, and stated that, if the plaintiff took issue upon the

question whether oceasion did arise for the re-construction, he would direct
Lr jury to find for the plaintiff unless the repaired house was as completely
and substantially to eve purpose as as & new house, The demurrer
ll_lla then‘\]\;thdnwn, and the issue to. Evelyn v. Raddish (1817)
7 Taunt

(b) Lister v. Lane [1893] 2 Q.B. 212. The principle enunciated in
the text is suggested more especially hy the language of Kay, L.J., at p.

The‘“ i pressions of judi y also be cited in its
sup) rt besides those referred to thugumuuolthehrdJunm

"lflhouahlhdawnbymoldmheunmtnnotboundw
anew one. If it falls down by the fault of the tenant it is otherwise.”

v. Mackintosh (1839) 8 C. & P. 720, per Alderson, B.

If & tenant “takes an old he must pot let it tumble down; he
must keep it up; but only as an old house. No tenant is bound to leave,
for his landlo ouvhome but the house which he took, n.utoofﬁt

Scdu v. Lawrence (1860) 2




DominioN Law Reports. [s2 D.L.R.

Annotation. caused by the rotting of the timber platform. The house might

have been repaired during the term by means of underpinning.
Lord Esher quoted as a correct statement of the law the rule
formulated in Smith's Landl. & T. (3rd Ed.) p. 302, that “a
tenant who enters upon an old house is not bound to leave it in
the same state as if it were a new one,” and remarked that this
rule was derived partly from the summing up of Chief Justice
Tindal in a case already referred to (c). After quoting from this
charge, he proceeded thus: “ You have then to look at the condition
of the house at the time of the demise, and, amongst other things,
the nature of the house—what kind of a house it is. If it is'a timber
house, the lessee is not bound to repair it by making a brick or
stone house. If it is a house built upon wooden piles in soft ground,
the lessee is not bound to take them out and to put in concrete
piles” (d). . . . “If a tenant takes a house which is of such a
kind that by its own inherent nature it will in course of time fall
into a particular condition, the effects of that result are not within
the tenant’s covenant to repair. However large the words of the
covenant may be, a covenant -to repair a house is not a covenant
to give a different thing from that which the tenant took when he
entered into the covenant. He has to repair that thing which he
took; he is not obliged to make a new and different thing, and,
moreover, the result of the nature and condition of the house itself,
the result of time upon that state of things, is not a breach of the
covenant to repair. So here the builder placed a platform of timber
on this muddy soil, and built the house upon it. That is the nature
of this house. Whatever happens by natural causes to such a
house in course of time—the effects of natural causes upon such a
house in the course of time are ‘results from time and nature which
fall upon the landlord,’ and they are not a breach of the covenant
to repair. They are matters which must be taken into account in
considering whether the covenant to repair has been broken, and,
when they are the results of time and nature operating on such a
house, they are not a breach of the covenany, and the tenant is not
bound to do anything with regard to them. That, as it seems to me,
is the state of things in this case, and therefore the decision of

(¢) Gutteridge v. Munyard (1834)70 & P. 129. BSee sec. 23, ante.

(l)'l'hocnnatedmnu rt of bytholumedjudu
Soward v. lmdl(lsﬂ)? &P, Gll.mwhidl , C.B., said at
p617) “The surveyor who hubunc-lled atiff has given
you an estimate; but it is also proved 'hn up.inmwho ne,
theynmmmwdwumdaubl more than the estimate, and that is generally the
case, because, when the is actuall done,im ts are made for
which the tenant is not liable, of which mode of laying the joists
|nt.hekiwhenulnenmﬂe,mdll "Johl ve been now laid in & manner
which will make them more durable last longer before new ones are again
mud,wulthmforvhwhthmtumhnﬂnmthmm
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Grantham, J., was quite right. The tenant from time to time did Annotation.

the proper repairs, and now the plaintiffs want him to do some-
thing for which he is not liable, and which would be of no avail
unless he built a house of an entirely different kind.”

Kay, L.J., commenting on the alleged obligation of the tenant
to “underpin” the house said: “Here the house was built upon a
timber structure laid upon mud, the solid gravel being seventeen
feet below the timber structure, and the only way in which the
effect of time upon the house could be obviated is, according to
the surveyor’s evidence, by “underpinning’’ the house. That was
the only way to repair it during the tenancy. “Underpinning,”
as | understand, means digging down through the mud until you
reach the solid gravel, and then building up from that to the brick-
work of the house. Would that be repairing, or upholding, or
maintaining the house. To my mind, it would not; it would be
making an entirely new and different house. It might be just as
costly to underpin as to pull the house down and rebuild it. No
one says, a8 I judge from the evidence, that you could repair the
house by putting in a new timber foundation. The only way, as
the surveyor says, to repair it is by this underpinning. That would
not be either repairing, or upholding, or maintaining such a house
as this was when the lessee took it, and he is not liable under his
covenant for damage which occurred from such a radical defect
in the original structure.”

Cases in which the tenant binds himself by a covenant to keep
in that state of repair described as  tenantable,” ete., stand upon a
different footing. See last section.

26. Specific rulings as to various kinds of repairs.—In order to
exhibit more clearly the effect of the general principles discussed
above, when applied to specific groups of facts, the decisions
relating to the duty of tenants with respect to the repair of the
different parts of the premises, are here classified under convenient
headings.

(a) Foundations of houses.
See the case of Lister v. Lane cited in the preceding section.
(b) Roofs.

A sub-lessee of the assignee of a lease of a theatre covenanted
that he would perform the covenant in the original lease, and keep
his immediate lessor harmiess and indemnified from the same
covenant, and would well and sufficiently repair, mend, and keep
the premises in good and substantial repair. During the term
the roof exhibited signs of weakness, and the Government officials
declined to renew the license until the roof was put in proper
condition. This could only be done by inserting other beams.
The sub-lessee having refused to make the necessary alterations,
the administratrix of the assignee of the 'case made them at the
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Annotation. expense of the estate. The money thus laid out was held not to
be recoverable from the sub-lessee, as the covenant did not apply
to any alteration or re-construction of the building either in whole
or in part (a).

When the lessor has covenanted to keep the roof in good
condition, and through an obstruction in the downfall pipe, water
overflows and damages the lessee’s property, the lessor is liable,
even though he has had no notice of the obstruction, as the rule
a8 to notice of defects does not apply when the lessor retains control
of the premises to which his coenant relates. (b)

(¢) External repairs.

A covenant by the lessor to keep in repair the external parts of
a house embraces all those which form the enclosure of the premises

; and beyond which no part of them extends, and is broken by allow-

i Aitees ing the partition wall between the house and an adjoining one to

& REE sink and become ruinous after the latter house had been pulled

A 1 down (¢). 8o a covenant to do external repairs includes the mend-

R ke ing of broken windows as ““being part of the skin of the house” (d).

ki § The tenant who has work done on an outside drain involving

b reconstruction and improvement cannot recoup himself for his

e expenses by setting up the landlord’s covenant to keep the exterior
of the house and buildings in repair (e).
(d) Windows.

Presumably an agreement to keep windows in repair would be
construed as embracing skylights (f).

(e) Woodwork inside houses.

For a tenant to allow the boards to decay, or to get broken, or
the mantel pi to get brol isal h of the agreement to
keep in tenantable repair (g).

“If the tenant leaves the floor out of repair when the tenancy
ends, and the landlord comes in, the landlord may do the repairs
himself and charge the costs as damages against the tenant; but
he is only entitled to charge him with the necessary cost of a floor
which would satisfy a reasonable man taking the premises. If the
landlord puts down a new floor of a different kind, he cannot charge
the tenant with the cost of it. He is entitled to charge the cost of

(a) Lazar v. Williamson (1886) 7 New So. Wales L.R. 08

(b) Melles & Co. v. Holme [1918] 2 K.B. 100.

() Green v. Eales (1841) 2 Q.B. 225.

(d) Ball v. Plummer (1879) 23 Bol. J. 666, following Green v. Eales,
supra.
(¢) Howe v. Botwood (1913) 82 L.J. (K.B.) 560.

(f) See Harris v. Kinloch [1895] W.N. 60, & suit to restrain the ob-
struetion of ancient lights.

) Lht‘ v. Newton (1887) 36 W.R. 54, per Cave, J., in & judgment
npp"v‘vd by the Court of Appeal.
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doing what the tenant had to do under his covenant; but he is not Annetation.

entitled to charge according to what he has himself in fact done”
(h).
(f) Plastering.

For a tenant to allow the plaster on the walls to come off is a

breach of an agreement to keep in tenantable repair (1).
(g) Painting and whitewashing

The nature of the tenant’s obligation in regard to painting is
determined by the fact that it is partly for decoration and partly
for the protection of the woodwork. So far as it merely subserves
the purposes of decoration the tenant is not, it would seem, bound
to repaint unless there is some express agreement to that effect (j).
Such an agreement ought always to be inserted, if a landlord wishes
to avoid controversy on this point (k).

On the other hand, if a tenant, who is under a covenant to keep
the inside of the house in tenantable repair, ““does not paint as an
ordinary tenant would do, and under these circumstances the
woodwork becomes destroyed, or the painting which was on was
left in such a condition as to require more than ordinary repair
and expense in renewing it,” that is a defect, and is a want of
tenantable repair (I). But this principle, that it is a breach of
such a covenant to neglect to paint where the result is the decay
of the structure underneath, is not deemed to involve the converse

(h) Proudfoot v. Hart (1890) Zﬁﬁ.li.l). 42, per Lord Esher.
(1) Crawford v. Newton (1887) 36 W.R. 54, per Cave, J., in a judgment
.ppmvod by the Court of Appeal.

Sec v. Newton, and Proudfoot v. Hart, cited infra. It is
not umm to notice in this conneetion that the incumbent of an ecclesiastical
benefice is bound to maintain the parsonage, and also the chancel, and to
keep them in good and substantial repair, restoring and rebuilding when
necessary, according to the original form, without addition or modern im-
provement; but he is not bound to supply anything in the nature of orna-
ment, such as punuu (except where necessary to ";rnevva exposed timber
from decay), and Inw-v n' and papering. ise v. Mete: (1829)
10 B. & C. 200, the law by Court and
mun? " ho

(k) unutw cnnnnum nt & house every seven years cannot
be ealled wuj a wnll'-l tl\ln the septennial period. Perry
v. (Ad.nur M)DTLR 488,;10: nva,

Under a covenant, “so often as need should require, well and sufficiently
to repair, ete., pint,mc rlunla m mdle-nmmnhnpu reasonable
wear tear ""if the tenan d and d the premi
within the usual the extent o( his obligation before qmmng is mare-
ly, in addition to the repair of actual dilapidations, to clean the old
rwm-:njinotwnpum,m Scales v. Lawrence (1860) 2 F. & F.

0 Ina2l {;lun there was a covenant to paint in 1909 Ang 1916;

and in March 1916, the lease came to an end on six months’ notice,
covenant must be it is not performed, damages follow. Kvt-

and if it
:.m;v Wood (1917) 61 8.J, 147.

Mﬂllm NWIL Ca
- .ﬂ:.y‘th ( ) b4, per Cave, J., in & judgment
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proposition that any painting which prevents decay is a sufficient
performance of the covenant under all circumstances. “If,” said
Lord Esher in a recent case, ““the paint is in such a state that the
woodwork will decay unless it is repainted, it is obvious that the
tenant must repaint. But I think that his obligation goes further
than that. A house in Spitalfields is never painted in the same way
as one in Grosvenor Square. If the tenant leaves a house in Gros-
venor Square with painting only good enough for a house in
Spitalfields, he has not discharged his obligation. He must paint
it in such a way as would satisfy a reasonable tenant taking a
house in Grosvenor Square. As to whitewashing, one knows it is
impossible to keep ceilings in the same condition as when they have
just been whitewashed. But, if though the ceilings have become
blacker, they are still in such a condition that a reasonable man
would not say, ‘I will not take this house because of the state of
the ceilings,’ then I think that the tenant is not bound, under
his covenant to leave the house in tenantable repair, to whitewash
them” (m).

Under a covenant that the tenant will “substantially repair,
uphold and maintain” the house demised, he is bound to keep up
the painting of inner doors, inside shutters, etc. (n).

(h) Papering.

The principle which exempts a tenant from the obligation of
renewing parts of the demised premises (sec. 25, ante) involves
the consequence that, as a general rule, repapering, if not expressly
mentioned a covenant, is not comprised within its terms (o).

The following resumé of a tenant’s duty by Cave, J., had
reference to a covenant in a lease for five years which merely
bound the tenant to keep the inside of the house in tenantable
repair and contained no express stipulation as to papering. It
will not be inferred that such a stipulation gave landlord a right
to have the house re-papered. The landlord’s rights, it was
declared, in this respect are not enlarged by the fact that the
tenancy actually continued for seventeen years for the covenant
as to repairing cannot be extended, but must mean the same as
during the original term. Paper is decorative repair. If a man
takes a house which is papered new for him for three years, he
must return the house ‘'with the paper, not stripped off, or tomn off,
or anything of that kind, but subject only to the fair wear and

(m) Proudfoot v. HﬁLﬂO)%QBD
1

laid down by Cave, J., in Court below,
the paint or the whiuvub. unless
the fabries themselves
(n) Monk v. Nnvu (1824) 1
(o) Scales v. lMuu (moo
used in this covenant was “‘with
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icient tear of the paper. But where he takes a house for a term of years,
! said and there is nothmg to do but to keep the inside in tenantable
it the repair, and he remains there so long that the paper, in the natural
t the course of things, becomes useless for a future tenant he is not bound
rther to put on a new paper, although he may do it, if he likes, to please
» way himself. In the.absence of a covenant that the tenant shall paper
Gros- and paint, he may, if he thinks fit, strip the paper off the walls,
e in provided his term is not so short that it amounts to an absolute
paint destruction of the paper (p). This judgment was approved by
ing & the Court of Appeal, where, however, the sole point directly
)it is decided was that the tenant was not bound to do the decorative
have painting and papering which were only required for the purpose
come of omamentation, and that he was merely required to paint and
man paper to such an extent as might be necessary to prevent the house
\te of from going to decay.
mder Moreover, a few years later, the Court of Appeal seems to have
wash modified the views which it presumably held in approving, as a
whole, of the judgment of Cave, J. In a case which has already
ppair, been frequently referred to, that judge again laid it down in

*p up unqualified language that a covenant to keep and leave in *‘ tenant-
able repair” does not bind the lessee to repaper walls, unless it is
necessary to do this for the preservation of the walls themselves (g).

on of Commenting on this ruling, Lord Esher said: “I agree that he is
olves not bound to repaper simply because the old paper has become
romly wom out, but I do not agree with the view that under a covenant
’ to keep a house in tenantable repair the tenant can never be

| Sad required to put up new paper. Take a house in Grosvenor Square.
;en-l\' If, when the tenancy ends, the paper on the walls is merely in a
table worse condition than when the tenant went in, I think the mere
o It fact of its being in a worse condition does not impose upon the
right tenant any obligation to repaper under the covenant, if it is in
"o such a condition that a reasonably-minded tenant of the class who

¢ the take houses in Grosvenor Square weuld not think the house unfit
mant for his occupation. But suppose that the damp has caused the
e 8 paper to peel off the walls, and it is lying upon the floor, so that
man such a tenant would think it a disgrace, I should say then that the
m, he tenant was bound under his covenant to leave the premises in
wof tenantable repair, to put up new paper. He need not put up paper
r and of a similar kind—which I take to mean of equal value—to the

paper which was on the walls when his tenancy began. He need
not put up a paper of a richer character than would satisfy a

)etrine reasonable man within the definition.”’
new
B o
(p) Crawford v. Newton (1887) 36 W. R. 54.

P',',l'"" () Proudfoot v. Hart (1890) 25 Q.B.D. 42.
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(¢) Drains.

A covenant to repair and keep in repair all drains, ete., does

not create an obligation to make a new drain (r).
(j) Ornamental lakes, etc.

The obligation to keep omamental bodies of water in proper
condition has never, it would seem, been considered by the courts
in connection with the liability of tenants of the class with which
this article deals, but its nature is to some extent indicated by two
cases in the books,

In one it was held that, under an agreement to keep the
premises in repair the landlord is not bound to cleanse an oma-
mental water, so as to prevent its becoming a nuisance (s). The
obligation of the covenantor was said to be merely to keep the
water from bursting its banks, or to keep the sluices in working
order. In another case Chitty, J., was asked to say that a direction
in a will that a tenant for life should keep the ‘mansion-house,
outbuildings, parks, grounds . . and appurtenances” in
lwdnnduub-untinlrepur bounduhfetmnntwmumdclemu
an omamental lake in the park (f). The learned judge refused
to put this construction upon the words, his conclusion being, it
would seem, based not upon any general principle which would
exclude the existence of the duty contended for, but upon the
evidence in the case, which shewed that the water had been in its
natural, unimproved condition when the testator died, and had
been converted into an omamental lake by the life tenant. The
doctrine thus applied is analogous to that laid down in Cornish v.
Cleife (u), (see sec. 16, ante), with regard to buildings afterwards
erected on the demised land, and is also sustained by the cases
which turn upon the principle that the extent of a tenant’s obliga-
tion is to be estimated with reference to the condition of the
premises at the beginning of the term; see sec. 23, ante.

(k) Fences.
Under a covenant to keep and maintain an orchard in fair and
reasonable condition, a tenant is not necessarily bound to fence it,

(r) Lyon v. Gnubu(lm)STLR 66‘7 per Smith, J., who held

that the landlord o ;hmmnt 'the m(m;y'
expended in mnhn( l m |n pli wit
the local &ntury

Howe v. Botwood (l9|3) 82 L.J.

K.B
Henman v. Berliner (1918) 87 L& (K B ) nu
ﬁa) Bird v. Elwes (1868) L.R. 3 Exch. 225 [here the tenant had done
the ng and sought indemnification from the landlord).

(t) Dashwood v. Magniae (1801) 64 L.T. 99,
(u) (1864) 3 H. & C. 446,
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if it was not fenced at the time of the demise. But his contract is Annotation.
, does not fulfilled unless, either by fencing or some other expedient, he
protects it from the intrusion of animals who would injure the
trees (v).
For cases as to the removal of fences, see sec. 20, ante.
[E V. Remedies of the landlord for the enforcement of covenants to repair.
f“l‘;fﬁ 27. Right to enter and make repairs neglected by the lessee.—
. Where a tenant covenants to repair during the term, and the ae-
g tion is brought during the term, the lessor, if he has reserved to him-
self a sufficient power of entry and has done the repairs, may of

P the course recover the cost (a). But unless there is an express stipula-
<o tion to that effect, the landlord has no right to enter for the purpose

The of making repairs, unless he is suthorised to do soby the tenant (b).
p the The reservation of a right of re-entry for breach of the covenants
— will not prevent an unauthorized en'ry to make repairs from being

a trespass. Under such circumstances he will be enjoined from
house, proceeding with the work, even though he has obtained leave from

Ly the sub-lessees to enter, and he himself holds the premises from a
leanse superior landlord, who is entitled to forfeit the term for non-repair
efused of the premises (c).
ing, “l The cases as to the rights of a mesne landlord who, without
wouk being actually restrained by his immediate lessee, has gone on and
" '.‘"’ made the repairs necessary to save a forfeiture by the superior
1. landlord, are conflicting. According to a somewhat recent decision
d had the sublessee cannot be held liable for the expenses thus incurred,
o the proper course of the mesne landlord being to avail himself of
Woh v. his right of forfeiture for a breach of the covenants (d). But about
wards fifty years earlier the Court of King's Bench allowed the mesne land-
)‘m‘ lord to recover under similar circumstances (¢). Both Holroyd, J.,
of the (v) Parker v. Sell (1890) 16 Viet. L.R. 271.

(a) Wills, J., in Joyner v. Weeks [1891) 2 Q.B. 31, p. 35.

Telfer v. Fisher 3 Alta. L.R. 423 |where there is no provision in the
lease as to notice to be given to the tenant to repair the landlor is not bound
to give the tenant notice before doing the repairs himself and suing to recover

iir and the cost).

nee it (b) Barker v. Barker (1828) 3 C. & P. 557; Bracebridge v. Buckley (1816)
2 Price Exch. 200 (p. 218); Neale v. Wyllie (1824) 3 B. & C. 533, 5 D. & R.
442; Worcester School Trustees v. Rowlands (1841) 9 C. & P. 739; Colley v.
Streeton (1823) 2 B. & C. 273, per Abbott, C.J.

ho held (¢) Stocker v. Planet Building Soc. (1879) 27 W.R. 877, affirmed 8.C.

money p. 793,

(d) Williams v. Williams (1874) L.R. 9 C.P. 659,

(¢) Colley v. Streeton (1823) 2 B. & C. 273. Holroyd, J., laid down
thrbmujmlethnlh-uwhohold-nndernlunewb'i:zﬁmnrightol
re-entry if the premises are not kept in tenantable ir, and subleases on

e the same terms, has a right to enter for the purpose of making repairs when,
in con moft!natdunloflhcmbluutom&;h, lbnlldlng
that the lease superior may be forfeited by the landlord. Telfer v. Fis
3 Alta. L.R. 423,

Holman v. Knoz (1912) 3 D.L.R. 207.
Hebert v. Clouatre (1912) 6 D.L.R. 411.

jents of
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Annotation. and Abbott, C.J., declared that it was in any case immaterial,

as regards the right of the lessee to recover the amount spent in
saving the term, whether the entry was a trespass or not. If the
entry was wrongful, he merely rendered himself liable to an action.

28. Right to re-enter for breach of the covenant.—The landlord
is, of course, restricted to an action for damages, where the cove-
nants as to repair are broken by a tenant who holds under a lease
in which there is no express proviso for re-entry upon such breach.
But formal leases are rarely, if ever, drawn without such a proviso,
and, where it is mserted, the landlord may, (at common law),
re-enter or maintain ejectment without giving the tenant notice to
repair (a). In England this rule is now changed by statute. See
sec. 43, post.

The forfeiture of the term may be effected not merely by a
notification conveyed to the tenant, but by any act which shews
unnushknbly that the landlord intends to resume control of the

premises. ’l‘hereu.mﬂiclmtentrywputanendwthelmlewhen
the landlord, finding the premises in a dlhpldated state, enters into
an agreement with an underlessee in possession to become his
tenant (b).

A re-entry by the superior landlord for the lessee’s breach of
the covenants to repair and pay rent is not a breach of the lessee’s
covenant with an underlessee that the latter shall “peaceably
enjoy the demised premises without any interruption from or by
him, his executors, etc., or any person claiming by, through, or under
him” (¢).

29. Action for damages.—(a) On general covenants to repair.—
In Main’s Case (a) it was laid down that an action on the covenant
to keep in repair could not be brought before the end of the term,
unless the dilapidations were of such a nature that it was a physical
impossibility to remedy them during the residue of the term—as
where trees have been cut down. But this doctrine was never
universally held, and has long been abandoned (b). In all the
modemn cases it has been taken for granted that the landlord may

(a) Baylis v. Lc Gros (1858) 4 C.B.N.S. 537. The same principle
of course applies where the tenant entered under an agreement for a lease
which, when ited, is to such a p . See sec. 36 (b) post.

(b) Baylis v. Le Gros (1858) 4 C.B.N.8. 537.

(¢) Kell v Rogers (1892] 1 Q.B. 010. (ollmn; Sunlcy v. Hayu,
Q.B. 105, a aining the mnn&n L.J., in Harrison v. Mun
culcr[lSOll2Q . 680. See Clare v. Dduml (lOll)NLJ (KB) 158.

(a) 5 Coke 21, a, 1st resolution; Sheph. Touch., 173.

(b) See Luzmore v. Raboon 1818) 1 B. & Ald. 584 [covenant here was

to “keep in proper repair the bt ete., during the continuance of the
term”’] disapproving of a w t! onutnry in F.N.B. 145 R. and 12
(13) E. 3, tit. Covenant, 2 h had also been denied by Doderidge, J.,
to be law. See 2 Roll. Rep. 347,

52 D.L.
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assert his rights while the term is still running (¢). It should be
observed, however, that something more than the mere fact of
the premises having fallen into disrepair is necessary to render the
tenant liable as for a breach of the covenant. There is deemed to
be an actionable breach only when they are left in that condition
for an unreasonable time (d). Especially is this principle appli-
cable where the oceurrence which ereates the abnormal conditions
which the lessee is bound to remedy is one which is due to causes
entirely beyond his control.

A covenant to repair houses or to sustain houses on sea banks
“is not broken simply because the houses are bumt, or thrown
down by tempest, or the banks be overthrown by a sudden flood,
or the like accident ; but if the covenantor doth not repair and make
up these things again in time convenient, the covenant will be
broken” (e).

When the period which the tenant is allowed for making the
necessary repairs has once begun to run, the landlord’s acceptance
of rent does not operate so as to extend that period for repairing,
and so prevent the landlord from exercising his right of re-entry
until a reasonable time has elapsed after the receipt of the rent (f).

If the covenant is to make repairs on or before a certain day, -
the fact that the landlord has made no requisition for the perform-
ance of the covenant is immaterial, the general rule being that
no demand is necessary where there is a covenant to do an act
within a ceriain time, and a neglect of performance is tantamount
to a refusal in law (g).

¢) This rule is so axiomatic that very few late decisions ean be found
in which the eourt has formally stated it. See, however, Perry v. Bank,
ete. (1866) 16 U.C.C.P. 404; Green v. Southcott, Newfoundland Rep. 1874-
1884, p. 176.

In the ease of Telfer v. Fisher (1910) 15 W.L.R. 400, 3 Alta. L.R.
following Manchester Bonded Warehouse Co. v. Carr (1880) 5 C.P.D. b
it was held that where the tenant’'s covenant to repair contains no provision
% 1o notice, the landlord is under no obligation to give notice before repair-
ing premises, and proceeding to collect the cost.

(d) Job v. Banister (1857) 26 L.J. Ch. 125; Chauntler v. Robinson (1849)
4 Exch. 163 [covenant binding the tenant to repair “when and so often as
need or occasion shall require during all the term”]. In Baylis v. Le Gros

I838) 4 C.B. N.8. 537, it seems to have been conceded by the court, during
the argument of counsel, (p. 552) that the want of repair must have lasted
# reasonable time before the right of action is complete for the breach of
a general covenant to repair. It was remarked by Cockburn, C.J., that,
at all events, an.allegation that the premises were in a state of dilap
tion justified the inference that they had been out of repair a considerable
time

These authorities indicate that the court used too strong an express-
on in Perry v. Bank (1886) 17 U.C.C.P. 404, when it said that the moment
"'4' '""‘: ssily for repairs exists, and the tenant fails to make them, the covenant
s broken

¢) Sheph. Touch, 173.

(f) Chauntler v. Robinson (1849) 4 Exch. 163.

(g) Bracebridge v. Buckley (1816) 2 Price 200.

552 p.L.n,
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(b) On covenants to repair after notice.—So far as regards pro-
ceedings upon these covenants themselves, they manifestly imply
that the landlord is precluded from taking steps to enforce his
rights until the period provided for has elapsed. No damages,
therefore, are recoverable where the action for a breach is brought
before the specified period has expired (k). The time when that
period begins is fixed by the service of what the law regards as a
sufficient notice on the party whom it is intended to hold respon-
sible for the repairs. See sec. 7 (B), ante. In cases where the
running of the period has been suspended, the circumstances
attending the suspension will determine when the lessor has a
right to begin proceedings.

On the one hand, if a lessee upon whom notice to repair has
been served makes a proposition for the purchase of the term, and
negotiations are thereupon commenced which lead the lessee to
suppose that the strict legal rights of the lessor will not be enforced,
and thus induce him to postpone making the repairs, the running
of the period of notice is suspended until the negotiations have
been definitely broken off, unless the lessor expressly stipulates that
they are to be without prejudice to the notice. After the negotia-

* tions are closed, and the notice again becomes operative, the lessce
still has the whole of the period specified in the notice within which
to complete the repairs, that being in the eye of a court of equity a
reasonable period according to the understanding of the parties
themselves, whether it is more or less than actually required for
the purpose (7).

On the other hand, where notice to repair within a specified
period has been served, and an action of ejectment brought before
that period has elapsed, is discontinued by consent of the landlord
upon the tenants undertaking to put the premises in repair on or
before a specified day subsequent to the expiration of the period
allowed by the notice, the order of court which embodies this
arrangement does not supersede the notice, but merely enlarges
and suspends the right of re-entry, and a new action may be in-
stituted after the date fixed by the order without the service of
any fresh notice (j).

(c) Statute of Limitations as a bar to the action.—The rule that
an action for damages for a breach of the covenant to keep in
repair is not barred by the Statute of Limitations as long as
the term is still running, has been noticed in a former section (12).

(d) Measure of damages.—See x., xi., xii. post.

(h) W vWﬂm(lU)LROCPm See Clare v. Dobson
(IOII)&)LJ (KB)
(1) Hughes v. Mclmpaluau R. Co., (1877) 2 App. Cas. 439, 36 L.T.

"(j) Doe v. Brindley (1832) 4 B. & Ad. 84.
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30. To what extent equity will aid the enforcement of the Annotation.

landlord’s rights.—In one of his judgments, Lord Hardwicke
remarked, arguendo, that specific performance of a covenant to
repair would not be decreed, such a case being different from one
where there was a covenant to rebuild (a). This doctrine is applied
or assumed to be correct in several later cases (b). But even at
the period to which those cases belong, the courts did not hesitate
to issue injunctions which were avowedly intended to compel
defendants to perform contracts as to repairs (¢). And possibly
the inference from more recent decisions is that the original
doctrine is virtually abrogated by the present practice of issuing
mandatory injunctions, wherever a restraining order would be
merely a circuitous expedient for attairing the same result (d).

It is to be observed, moreover, that the jurisdiction of a court
of equity to enjoin waste will sometimes be exercised under such
circumstances, that the result is pro tanto an enforcement of the
covenant. Thus a covenant to repair, and at the end of the term
surrender buildings in good condition, does not preclude the
granting of an injunction against pulling them down and carrying
away the materials, just before the end of the term (e).

(a) City of London v. Nash (1747) 3 Atk. 512.

(b) Raymer v. Stone (1761) 2 Eden 128; Lucas v. Comerford (1790) 3
Br. C.C. 166, 1 Ves. 235; Pym v. Blackburn (1796) 3 Ves. 34; Hill v. Barclay
(1809) 16 Ves, 402; Doherty v. Allman (1876) Ir. Rep. 10 Eq. 460.

(¢) Lord Eldon, in a case frequently refer: to, refused to direct a
lessor to repair the stop-gates, ete., of a canal, the water of which the lessee
was entitled to use, but issued an injunction which would “create the necess-
ity of doing the repairs required, the order pronounced being, substantially,
that the lessor should be restrained from impeding the lessee’s employment
of the demised premi bg keeping the said stop-gates out of good repair;
Lane v. .\'ewdl'gdt'élm‘) 10 Ves, 192,

(d) A landlord has been ordered to restore a staircase to the use of which
the lessee was entitled; Allport v. Securities Co. (1895) 72 L.T. 533, 64 L.J.
Ch. 491. In a case where an injunction was asked for by the owner of one
plot of land to restrain the lessee of an adjoining plot, occupied under the

nelosure Aet of 41 Geo. 3, ch. 109, from permitting to remain broken down
or removed a boundary fence which such was, by the award the Com-
missioners who had allotted the two adjoining plots, bound to keep in repair,
North, J., on the nd that the defendant was a woman in a humble pos-
ition in life, t t it best to avoid the danger of misapprehension on her
part, and made a positive order that she should do the repairs, instead of
ssuing the injunction in the negative form applied for; Bid v. Holden
(1890) 63 L.T. 104, Compare the cases in which defendants have been
lkl-wﬁc;lly ordered to pull 1 buildings which they had no right to erect;

ankin v, Huskisson, 4 Sim. 13; Morris v. Grant, 24 W.R. 55; Jackson v.
Armaudx'lin'ck Co. (1899) 80 L.T. 482,

(e) Mayor &c. v, Hedger (1810) 18 Ves. 3556. In Sunderland v. Newton
(1830) 3 Sim. 450, the court en'ni‘nned the tenant from nmovinf.mruin
fixtures until his right to do had determined in an action at law. On
the other hand, in Dohkerty v. Allen (1876) Ir. Rep. 10 Eq. 460, the lease
was one of a store for nine hundred and ninety-nine and contained
the ordinary covenants as to repair. The court ref to enjoin the lessee
from converting the store into dwelling houses and left the lessor to his
remedies. It was held that the circumstances were not such as to justify
granting relief on the ground of waste.
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VI. What persons may sue on the covenants.

31. Reversioner himself.—The right of the reversioner himself
to sue on the covenants calls for no particular comment, except in
8o far as the situation may have been complicated by contracts
which the various parties interested in the premises have entered
into after the lease was executed (a). One such case arises where
there is a partial merger of a lease resulting from one of several
co-lessors having assigned his reversion to one of the lessees.
This circumstance, it has been held, does not deprive the other
co-lessors of their remedy for a breach, but merely affects the
amount of damages recoverable by them (b). Another special
case is presented where an underlessee of part of the demised
premises purchases the reversionary interest of the superior land-
lord. Here, if the mesne landlord fails to keep in repair the part
of the premises not embraced by the underlease, the underlessce
may maintain ejectment as to that part, and is not obliged to
bring the action as to the whole of the premises (c).

Whether one of several joint lessors can or cannot sue on a
covenant with all to repair, it is at all events certain that they may
all join in a suit (d).

Where tenants in common give a joint lease to a tenant who
covenants with their respective heirs and assigns to repair, all
the tenants of the reversion at the time of the breach of this
covenant must join as the plaintifis in an action upon it (¢).
Tenants in common may maintain an action for breach of the
covenant to repair against a lessee of a part of their property who,
subsequently to the demise, but before the alleged breach, became
a co-tenant of the plaintiffs in the same piece of property (f).

32. Assignee of the reversion.—At common law the covenant
to repair did noo run with the reversion; but this rule was changed
by the statute, 32 Hen. VIIL, ch. 34 (a), the provisions of which,

(a) It may be that d d by the trustees
of a life tenant, during h.il liiotimn. for breach of a covenant to n‘rh con-
tained in a lease granted by the creator of the trust, balom:o the life tenant

and fall into his estate after his decease. Cass (182%)
2 Sim. 343. Presumably the same doctrine would be applied in the case of
un-hr.ln-.
(b) Baddele, (1854) 4 E. & E. 71.

(¢) Doe v, m 1842) 11 J (Ex)sll.
(d) - Wakefield v. Brown (1846) 9 Q.B. 209.
(¢) Thompson v. Hakewell (IW) lOCBNB 713, 13 L.T. 989.
(f)Gdﬂv(‘dc(lBl)ﬂBmd&Bm R.R. 524.

(a) Bacon's Abr. Cov. (E. 5) citing Cro. Elis. 617; Brett v. Cumberland
(1619) Cro. Jac. 521; Bennett v. Herrm' (1857) 3 C.B.N.S. 370; Martyn v
Williams (1857) 1 H. & N. 817, citing 1 Saund. 240, a, note (a); 1 8m. L.C.
lz,gndboldmgthﬂthoimmrn.udhyllqunwnnd
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so far as they are material in the present connection, are that the Annotation.

grantees of any reversion ‘‘shall have the same remedies, by action
only, for not performingof . . . covenants contained . . .
in their leases, demises, or grants, against the lessees, as the
lessors or grantors themselves might have had at any time.”

From the fact that the statute was made applicable only to
demises by deed, an assignee’s rights of action under it are in some
respects limited. In the first place, wherever the older forms of
procedure are still in use, the assignee is unable to sue in assump-
sit on the unsealed contract of a tenant to repair entered into with
the assignor (b). In the second place, where the demise is not by
deed, the right to sue for a breach of an agreement to repair is not
transferred to the assignee of the reversion, by force of the statute,
and the lessor is, therefore, not disabled from suing for a breach of
an agreement to repair after he has parted with his interest in the
reversion (c).

The mere fact that the premises were in a ruinous condition,
and that the assignor had therefore a complete cause of action
before the reversion was assigned, is obviously not sufficient to pre-
clude the assignee from suing for the tenant’s failure to repair
after a notice duly given by the assignee, in accordance with the
ordinary stipulation in that regard (sec. 7, B. ante), after the
reversion was transferred to him. Here the action is not founded
upon the time when the premises became ruinous, but upon the
failure to repair at the time appointed (d). And probably the
assignee has a right of action on the general covenant also upon
the principle that the omission to repair constitutes a continuing
breach, and that the cause of action still exists after as before the
reversion (¢). It is true that in an old case it was laid down that
the grantee of the reversion should not recover damages but from
the time of the grant, and not for any time before (f). But there
the covenant to repair was apparently not treated as one which
creates a continuous obligation. If this was the standpoint of the

ditament is an assignment of the reversion within the statute; that a coven-
ant in the indenture to deliver up the works in repair would run with the
interest of the owner of the fee expectant upon the determination of the
license; and that an alienee of the land who owns it at that time may sue
for a breach,

(b) Standen v. Chrismas (1847) 10 Q.B. 135.

(¢) Bickford v. Parson (1848) 5 C.B. 92, 17 L.J. GC“B 192, holding
that a plea that, before the breach alleged, the plaintiff assigned his
reversion is no answer to a declaration, stating that the defendant had
promised during his tenancy to keep the premises in repair, and had failed
todoso.  [Quere, does the same principle apply to the ease of an heir?)

(d) Bacon's Abr. Cov. (E. 5); Maschall's Case (1587) 1 Leon. 61, 8.C.
Moore 242,

(¢) Thistle v. Union F. & R. Co. (1878) 20 U C.C.P. 76.
(f) Anon (1573) 3 Lem. 51.




DominioN Law Reports. [52 D.L.R.

- Court, the ruling was based on a hypothesis which is inconsistent

with the current of modern authority. See sec. 12, ante.

A different principle prevails where the tenant is in default at
the end of the term as to the performance of a covenant to keep
and leave in repair. Here, if he holds over without a fresh lease
and the reversion is afterwards sold, the alienee cannot sue for the
breach of the covenant. Since the lessee remains liable to the
original lessor on the breach of covenant, it is regarded as unjust
not to confine the remedy to that lessor. The presumption is that
he has either sold the premises for a lower price on account of the
breach of the covenant, or has received the full price on the suppo-
sition that the damage is to be made good. In the former case he
may sue on his own account; in the latter as trustee for his
vendee (g).

The right of an assignee of the reversion to sue for a breach of
the general covenant to repair which occurred during the period
of his ownership, still survives after his estate is determined when
the action is brought (k).

The assignee of a part only of the reversion of demised premises
may maintain an action for a breach of a covenant to repair
contained in the original lease, provided the breach relates to
that part of the premises of which the reversion has been assigned
to the plaintiff (i), and the breach occurred after the reversion was
granted (j). -

In all cases where the assignee of the reversion may maintain
ejectment for breach of a covenant to repair, he may institute pro-
ceedings without giving the tenant notice of the assignment (k).

The English Judicature Act of 1873, sec. 25, sub-sec. 5, has not
changed the rule that the mortgagee, and not the mortgagor in
possession, is the party entitled to take advantage of a breach of
the covenants in a lease of the property (l).

33. Heir of the reversioner.—That the lessor’s heir may sue for
a breach of the covenants committed after his ancestor’s death to

(9) Johnson v. St. Peter (1836) 4 A. & E. 520.
o mm tenant zmunud to m-ir‘ug.hdd.om ;‘m‘;‘m expiry
means a m agreement; reversion
could not - for breaches of the "uminqmionwm
not in writing. Blane v. Francis (1917) 86 L.J. (K.B.) 364.
(b;snmu'l Abr. Cov. (D), (E. 5), citing Roll. Rep. 80, Owen 152, 1
Bulst, 281, Cro. Elis. 617.

(1) v. Pickard (1818) 2 B. & Ald. 105, between
the i of the statute to covenants and to conditions w are in
their nature entire, and therefore necessarily confined to the assignees of the

i) Sheph. Touch. p. 1
' il)&:duck v. H-'gon (1875) 1 C.P.D. 106, distinguishing the cases
to forfeit the term for n:;“-paymt of rent.
v. 2
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repair follows directly from the doctrine that the benefit of these Annotation.

covenants runs with the land under the statute referred in the
preceding section (a).

This doctrine prevails, although the lessee has covenanted only

with the lessor, his executors and administrators. In such a case
the inference from the naming of the executors is considered to be
that the covenant was intended to continue after the lessor's
death (b). Nor does the heir lose his right of action because the
premises were already out of repair in the lifetime of the ancestor.
“If the lessee suffers them to continue out of repair in the time of
the heir, that is a damage to the heir, and he shall have an
action” (c).

34. Personal representative of lessor.—That an executor of the
lessor is the proper party to sue for a breach of the covenants to
repair, committed during the lifetime of the lessor, follows from
the nature of his office (d). Such an action may be maintained by
him without an averment of special damages to the estate (e).

35. Husband of a woman for whom the demised premises are
held in trust.—A husband who has joined his wife in executing
a lease of premises, devised to trustees for her separate use, can-
not maintain an action for a breach of the covenant to repair after
her death. But in such an action the lessee cannot plead in bar
that the lessor had only an equitable estate in the premises, for
that is tantamount to a plea that no estate or interest passed by
the indenture of lease (f).

VII. Who are bound by the covenants.

36. Lessees and persons treated aslessees.—(a) Generally—Far
the larger number of the cases with which this article deals have
to do with the liability incurred by persons who obtain possession
of and continue to occupy certain premises by virtue of a formal
lease which defines his rights and fixes the duration of his tenancy.
The responsibility for a breach of any stipulation as to repairs
which is contained in the lease is & necessary result of its execu-
tion, and the legal consequences of the breach, if established, can
beempedm}ymoneofthemmdlmwdmix post. The
situation created by an agreement of this sort, t.henfon, requires
no special comment in the present connection.

(a) See Com. tit. Covenant ; Woodf. Landl. &
- (b) Bacon’s AE..COV (E. 2), her v. Wﬂwu (1074)2lav

(t Vivian v. CI (1705) 2 Ld. Ra; Lord H
Wyd v. Cole (1877) 36 L.T. 613; nmund (1619) Cro.

R
th‘&mv Weaver (1844) 12 M. & W. 718, 13 L.J. Ex. 195, holding
(f) Blake v. Fnd' r‘l{g 419, 8 T.R. 487,
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But there are also cases in which, although the occupation of
the premises is not directly referable to a subsisting lease, the
lease may nevertheless be treated as the criterion of the liability
which the occupant incurs in respect to repairs. Such cases relatc
o persons who belong to one or other of the following classes:

(b) Persons entering inlo possession under an agreement for a
lease—At law a person who occupies premises under a wvalid
agreement for a lease, is regarded as having taken possession
subject to an implied contract to perform the covenants respecting
repairs which the contemplated lease is to contain (a). These
covenants are also binding upon one who occupies premises after
signing a written agreement which is not valid as a lease, for the
reason that some formal requirement was not duly complied with.
But in this instance his liability seems to be referred not so much
to the theory of an implied contract as that of his voluntary
renunciation of a right and acceptance of certain benefits which
carry with them corresponding burdens. Thus the language used
by the court in one case involving the effect of a failure to satisfy
the formalities prescribed by the Statute of Frauds and the Stamp
Acts, was that if the intending lessee chooses, after signing the
informal agreement, to waive a 'ea:», and rely on being let into
possession, he is bound by a stipulation in the agreement providing
that he is to keep the premises in repair during the whole time
they shall be in his occupation (b).

According to the last cited case, the situation which resulted
from the signing of the informal agreeinent by the defendant, and
his entry upon and occupation of the premises, was held to be this
that he did not legally agree for a term of three years, but that
in point of law he was tenant at will for the first year, subject to
the terms of the agreement, and afterwards tenant from year to
year, still subject to that agreement which bound him to keep the
premises in good repair as long as he should occupy (see opinion
of Patteson, J., p. 56). The change in the character of the tenancy
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m of after the first year, under the circumstances mentioned, seems to Annotation.

the be a consequence deduced from the entire invalidity of the agree-
ility ment. In cases where this element has not been present, the
elate tenancy is, in common law courts, regarded during its entire course
as being one from year to year (b). The tenant, under such
for a circumstanees, is presumed to hold subject to the terms of a lease
valid embracing the stipulations contemplated by the agreement there-
gsion for, so far as those terms may be applicable to a tenancy from
eting year to year (¢). In one case, however, turning largely on the
“hese words of the agreement for the lease, the theory of a tenancy from
after year to year was wholly repudiated (d).
" ) y
r the
. (4) Soe Walsh v. Lonsdale (1882) 21 Ch.D), 9; Swain v. Ayres (1888)
nuch 21 Q.B.D. 289.
atary (c) Bennett v. Ireland (1858) E.B, & E. 326, and the cases cited in the
vhich last note. In an Irish nisi prius case it was ruled by Brady, C.B., that a
used person entering under a verbal agreement for a lease of a term of more than
isfy three years becomes a tenant from year to year only, but is bound by the
::‘;.‘ covenant loFreph:l;r, as Mlhu le?lz;u l:) undeA M{)lud it& r&uli;m to th;( species of
np covenant. Fisher v. Maguire ) Arm. Mae. . 51, Su doctrine,
(‘\]1' if literally construed, is tantamount to dell;ing to the mvennnt: n:y binrdli':ypu
L foree, and seems to be inconsistent with the decisions already noted as to the
. into position of a tenant under analogous circumstances. But the precise meaning
iding of the learned judge in the case cited is not entirely clear. Possibly he mere-
time ly intends to lay down that the incidents of the tenancy are, as a whole,
those of one from year to year, but that the covenants which the parties
had in mind are the measure of his obligation as to repairs. This is, at all
Ited events, what the writer conceives to be, both on principle and authority, the
nalte true doetrine on the subject )
,, and i
ia (d) Hayne v. Cummings (1864) 16 C.B.N.8. 421. There a landown
e this enteru; into an agreement, not under seal, to lease premises to another ;nrte\r
; that the agreement being expressed to be made “in consideration of the rents
set to and covenants to be reserved and contained in the lease agreed to be granted,
t and the lease to be granted upon the second party’s completing certain repairs,
ar to and to contain all the usual and proper covenants, and especially a proviso
wp the for the re-entry for the non ent of rent or non-performance of the coven-
s ants. It was further t until the lease should be ted, the land.
sinion . ) Sresed, Tae lana-
i owner, his executors, etc., should have the same powers and remedies f
nancy forcing perfe of the s as fully unl?theleuehuiu?unl(l)t
been granted.” Then followed a proviso that, if the default should be
by the second party in the observance of “the covenants and conditions on .
(1842) his part herein mtﬁped," it should be lawful for the landlord to enter. The
upying second party was let into the premises, but the repairs were not done by the
hm;ldc. ‘t;:.:the ol on.o‘ln lntutlon of e t li)t wul: s ‘0" ll: is behalf
» have use of re-entry applied only to a breac an; the covenants
ford v. :::: - p..idj intt.he t " "lz'ua, and that the zeunt,h:nvin:.:n-
a rent, became a tenant from to upon the te of
rebused the agreement, so far as they were appli "yet:)tthnty"“ ,:o of m,
sich the and consequently was entitled to six months’ notice to quit. This contention
to keep did not prevail, the judges being of opinion that the intention of the parties
pation. would be effectually carried out by construing the words “covenants and
was in- conditions” as referring to the stipulations in the t itself, thougl;
uld not it was not under seal. Otbqwuouthomenmhﬂoonﬁnedforint
ﬁodf:; lease had been for in another part of the agreement, to affirm that
sign

the words could not to those stipulations would be tant: t t
aﬂimingthnnhoyewl.sﬂn{nhnnmymndl. i
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Annotation. Wherever the executory agreement for the lease is enforceable,

a court of equity arrives at the same result as a court of law, so fanee
far as the tenant’s liability on the covenants is concermed, by b th‘
applying the familiar principle that, in equity, such an agreement u{ .
is to be treated as one already executed. Under the English N
Judicature Act, and those modeled upon it, this is the rationale of " ':m
the tenant’s position in every court, and he is regarded for all :g d:.?."
purposes as holding on the terms of the agreement and not merely 5 '0:
from year to year (¢). If the agreement is not one which is {:sbvu:
immediately enforceable, as where the lease is to be executed ¥
after certain conditions have been complied with, the situation is m'
¥ not affected by that Act, and legal principles being still control- 'y :;
o ling, the intending lessee, if he goes into possession before the (f
ol stipulated conditions have been performed, is regarded as a /
tenant from year to year on the terms of a lease embracing the of i
covenmunstorepmrwhxchWemwbeuuemdmthe lease (f ). Alfue
(¢c) Persons conti in jon. under a lease which the it is for’
lessor had no authority to pmnt —A tenant who holds premises snder 4
and continues to pay rent under a lease which is void, as not 8556 e
having been made pursuant to a power in a will, is deemed to 1
i hold upon the terms of the lease, and therefore to be bound by -
any covenant to repair which may be contained therein, in the ,Haﬂ;
same way as a tenant who holds over upon the expiration of a cited bel
valid lease (g). See below. A similar principle is controlling ;::;"m
where a tenant for lives executes a lease for a term longer than F..d the |
those lives can possibly last. Here, whether the lessee after taking or in th
possession of the premises, is to be deemed an equitable assignee, f,{":’m A
(as the Court preferred to hold), or a tenant from year to year, he tained th
is bound by any covenant to repair the original lease contains (h). of & tent
(d) Cestui que trust continuing an occupation begun under a lease m‘:
taken by his trustee—Although neither the mere occupation by a period, it
female cestui que trust of premises leased for her by her trust nor s
even such occupation coupled with the payment of rent, will render Blan
her liable in equity on a covenant to repair contained in the lease, (k)
(see sec. 41, post), she may possibly be held liable in law, if, after 5:':",:;
the death of her trustee, she made several payments of rent, and v. Atking
those payments were made and accepted under circumstances general p
justifying the inference that she herself had become tenant-at-law :‘,:.';’b‘
on the terms of the lease, or, if she paid the rent or dealt with or 8 are ne
occupied under the lease in such a way as to justify the inference ggm“‘.’.‘
that she became executrix de son tort (z). of & new
ni—— prevailed
(¢) Walsh v. Lonsdale (1882) 21 Ch.D. 9. o thor
) Swain v. Ayres (1888) 21 Q.B.D. 289. 0 "
Beale v. Sanders (1837) 3 Bing. (N.C.) 850.

; Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.
(i) Ramage v. Womael: [1900] 1 Q.B. llO, per Wright, J.




rolling
r than
taking
signee,
»ar, he
ns (h).
a lease
nbya
18t nor
render
2 lease,
f, after
it, and
stances
-at-law
vith or
ference

52D.LR. DominioN Law Reports.

() Lessees for years holding over.—It is well settled that a

lessee who holds over after the expiration of his lease is still bound
by the covenants as to repair in that lease (j). That isto say,
there is an implied contract on the part of the tenant to hold the
premises under a tenancy from year to year, subject to those
covenants (k). The mere fact that a verbal agreement for an
additional rent is made after the expiration of the term will not
prevent the operation of this rule (I). Nor can the tenant escape
liability on the ground that the lease under which he was in
possession was void, as not being pursuant to a power in the
instruinent of gift (m); nor on the ground that the title of the person
from whom he held the premises was merely equitable (n).

(f ) Person entering as undertenant of one to whoma lease is
subsequently granted.—Where one person has gone into occupation
of premises as undertenant of another before the latter has obtained
a lease, and a lease is subsequently granted to the mesne landlord,
it is for the jury to say whether the undertenant thenceforth holds
under the lease, and so liable for the performance of the covenants
as to repairs which it contains (o).

(j) Crawford v. Newton (1887) 36 W.R. 54, per Cave, J.; Beavan v.
I)dallay (l ) 1 H. Bl. 8; Heit v. Janzen (1892) 22 O.R. 414, and cases
cited bel Compare also as to the general rule—though the covenants
mvolvedludnonlnlonmnpaln Doe v. Bell (1797) 5 T.R. 471. Evidence
that the tenant held over, after the assi t of the jon, that he

id the same rent at the same periods, and that he gave the notice provnded
or in the agreement with ngrd to the determmatmn of the tenancy, is
evidence from which it m inferred that he held over upon the terms
oftlntm% a8 _therefore bound by a covenant to repair con-
tained therein yait v Colc (1877) 36 LT (N.8.) 613. Tbe liability
:ﬂ:un?nththh, - - - quutlor]l by the in-

on of some pul.mon in Iene—u, or example, & proviso
that, if notice d not be given to determine the lauetttheendofthn
period, it should be considered a Ieun upon the same covenants from year
!lt; year until notice to determine it. v. Trumper (1858) 26 Beav.

Blane v. Francis (1917) 86 L.J. (K.B.) 364 1017] 1 K.B. 252

(k) Morrogh v. Alleyne (1873) Ir. there the lease ex-
plmdbyrﬂondmduthdthh-ﬂrm‘:vbo ylhlouu and
the termor’s wife continued to oooupydn mt] Y
v. Atkinson (lll&)l&mr 275 va oung (l &Ps
general principle aj eun&tuuehmm-una-il that a tenant hold-
ing over after the end of a term of years is deemed to do so on such terms
as may be incident to a tenancy for years, and not ln-nl on such terms
as are necessarily incident to such a tenancy. Hyatt v. ifiiths (1851) 17
Q.B. 505 [not a covenant to repair in this case]. That the tenant’s obli-

75

Annotation.



76

Annotation.

Dominion Law RerorTs. |52 D.LR. 52D.L.

37. Transferees of the interest of the lessee in the leasehold
estate.—(a) Assignees of terms for years.—Where the lessee cove-
nants for himself and his assigns to repair, and an assignee fails against
to repair, the lessor may, of course, sue either his lessee or the obtainec
lessee’s assignee (a). So, also, if the lessee covenants to discharge The
the lessor de omnibus oneribus ordinariis et extraordinariis and to that the
repair the houses, an action lies against the assignee (b). But this premises
right of action is not confined to cases in which there is an express be notie
stipulation casting the burden of repairing upon the assignee. It assignee
is well-settled that, as respects property in esse at the time of the An a

the unc
defenda

demise, the effect of the Stat. 32 Hen. 8, ch. 34, (¢), is that the his liabil
covenants as to repairing run with the land in such a sense that of his ow
the assignee of the term is liable for a breach of the covenant even the
committed after the assignment, even though assigns are not assent to

The 1
is not rex
mere bey
parting 1
fraudulex
as it app
assignme;
possessiol
another.

giving up
not fraud

named in the instrument of demise (d), and though in the part of
the deed relating to the repairs, the lessee covemants only for
himself and his executors and administrators (e). A rational
foundation for this doctrine is found in the principle embodied in
the maxim: Qui sentit commodum, sentire debet et onus (f). The
covenant being one of this nature, the objection that there is no
privity of estate between the assignee of an underlessee and the
original lessor cannot be made in an action brought by him against

(a) Bacon Abr. Covenant (E. 4).
(b) Dean of Windsor's Case, 5 Coke, 24, a.

(¢) See s. 32, ante. In an
(d) Bacon’s Abr. Cov. (E. 3); Sheph. Touchst. p. 179, citing Spencer's
Case, where the rule is laid down e T e o . x::"h":f

ants to repair the houses during the term, it shall bind all others Il a thing
which is appurtenant, and goeth with the land into whose hands solve the
term shall come, as well those who come to it by act of law, as by the act
of the party, lor nll u one having regard to the lessor.” See also Dean of
Windsor's Coke, 24, a; Brett v. Cumberland (1619) Cro. Jm 5.’1
T:nﬂavw v. hzung (1833) 6C &P, 8 W%l v. Brown (1846) 9

v. Bank &c. (1866) 16 UCCP Crawford v. Bugg (INNH
12 6 R. SfShort Forms Act]. rule is the same in the case of feu-contracts
in Scotch law. Bee(,'larkv Glasgow Ass. Co. (1854) 1 Maeq. H. L. C

breach all
sion (n).

668. A prima facie case of rnvlty sufficient to render a defendant in approving §
ion liable, as assignee of a lease, for lorteltun on account of a breach the case 61“
_to repair is where the defendant was in l 2
the premises, and was in the habit of paying the rent luarnd in the original Exch. 96,
lease, of which he is proved to have been cognizant. Doe v. Durq/ard (1832)
2 C. & J. 667. The burden of a covenant to repair a road dedicated to the

use of the public does not run with the land. Austerbery v. Oldham ((‘A
1885) 29 Ch.D. 750, 53 L.T. 543.
(e) Martyn v. Clue (1852) 18 Q.B. 661.
(f) Smith v. Arnold (1704) 3 Salk. 4. “In respect the lessee hath

taken u him to bear the cblrgu of the reparations, the yearly rent was (n) Cra
the Io-.p?hwh goes to the benefit of the assignee, etc.” Dean of Windsor's that it is n
Case, 5 Coke, 24, a. “Reason requires that they who shall take benefit of been in the
such covenant w‘\en the lessor mr:iu it with the lessee should, on the other assignees in

side, be bound by the like covenants when the lessee makes it with the lessor.” reasonable i
Spencer's Case, 5 Coke, 17, b, the time he
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sehold the underlessee, especially where the immediate lessor of the Annotation.
} COVe- defendant is a party plaintiff (g). The lessor’s right of action
e fails against the lessee still continues, but only one satisfaction can be
or the obtained for the breach (k).
charge The general rule has been held not to be changed by the fact
and to that the lessor has paid a sum of money to the lessee to put the
ut this premises in repair. Such a payment is, on the contrary, deemed to
Xpress be notice to him to require the application of the money by the
ee. It assignee unless he intends to be himself responsible to the lessor (7).
of the An assignee of the term cannot, by assigning over, get rid of
at the his liability for breaches of covenant committed during the period
se that of his own occupation (j); but he is responsible for these alone (k),
venant even though the landlord has not been notified of, nor given his
re not assent to, the re-assignment (1).

part of The re-assignment—in the case cited the term was equitable—
nly for is not rendered fraudulent by the fact that the new assignee is a
ational mere beggar. The motives of the first and second assignees in

died in parting with and receiving the term are not enough to make it

The fraudulent, if the act done be a real act, intended really to operate
e is no as it appears to do. Fraud may be inferred, however, where the
nd the assignment is nominal only, and the assignor retains the beneficial

against possession, because he assumes to do one thing and really does
another. But if he assigns, really getting rid of the burthen and
giving up really the benefit also, if any, to his assignee, the act is
not fraudulent (m).
In an action against an assignee by a party entitled to take

9”;,:":"_ advantage of a breach of the covenant to repair, the plaintiff, if
I'l thing there has been a re-assignment, has the onus of proving that the
olve the breach alleged was committed while the defendant was in posses-
f by sion (n).

Tae. ."1‘."1‘: —

)9 Q) ) uahﬁdd v. Brown (1846) 9 Q.B. 209.

g (18%6) ‘ﬁ Cumberland (1619) Cro. Jac. 521.

jontracts (i) Maflyu v. Clue (1852) 18 Q.B. 661,

iLC (j) Hickling v. Boyer (1851) 3 Mae. & G. 635, (p. 645) per Lord Truro
n posess- approving 2 Platt on Leases, ,Y 417; Smith v. Peat (1853) 9 ixch. 161. In
-il):;fbl‘ the case of an equitable term also, relief will be granted as to breaches of the

covenant committed before the assignment. Fagg v. Dobie (1839) 3 Y. & C.

loriKif‘“l Exch. 96. As to effect of a re-umgnment nnerall see Woodf. Landl.
+d (1832) & T, p. 273; Foa Landl, & T, p. 327; . & T. pp. 522, 523.
ud to the (k) Macnamara v. Vincent' (1852) 2 Ir Ch m P Y- Bank &c.
m (C.A. (1866) 16 C.P. 404; Beardman v. Wa.o- (1864) . R. 4 C.P.

(U] Crw/ard v. Bugg (1886) 1

(m) Fagg v. Dobie (1839) 3 Y & C. Exch 96. See generally the text
see hath books cited in note (j), suvra,
rent was (n) Crawford v. Bugg (1886) 12 Ont. R. 8. From this principle it follows
Vindsor's that it is not error to instruct a jury that, where the dem.lled premises had
renefit of been in the jon of several after the defend one of the
the other assignees in the series of t| occupied them, and it is on theevidence a
» lessor.”’ reasonable inference that the lpldnwnl oompluned of took place during

the time he held the lease, the landlord is entitled to substantial damages.
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Annotation. If the distinction recognized in Spencer’s Case (o) as to the premise
effect of covenants regarding things in esse and not in esse at the by virt
time of the demise is to be upheld in all its strictness, the assig -, parties |
unless he was named, would not be bound by the covenant in
respect to additions to the demised premises made during the
term. But in an English case it has been held that, for the purpose
of affecting him with liability, things which have a potential
existence, contemplated by the parties to the lease at the time it
was oxecuted, stand in the same category as things actually in
existence (p).

A covenant to repair is considered to be devisible, and an

& . action for its breach is therefore maintainable against the assignee

12 of a part of the demised premises, wherever it would be maintain-

i able against the assignee of the lessee’s entire interest (g).

(b) Assignees of tenants from year to year.—Where a new party
comes into possession as assignee of a lessee holding under a demise
which is to continue from year to year, and the landlord gives the
assignee no notice to quit, the implication is that the assignee
becomes a tenant on the same terms as the original lessee, and is

{ therefore liable for the performance of any covenants to repair
j which such lessee may have entered into. In such a case it is not

53

not a ps
where th

assignor
filled (v)
for a long

necessary to prove that the assignee expressly agreed to hold the The «
Smith v. Kent (1853) 9 Exch. 161. Here it was held justifiable to find the f’b:l’.“""’
defendant responsible for the want of repairs, where it was proved that the is himsel{
d‘:nined premises mouot‘olh:e;&ir when tm were held by tho‘mm whom (e) P
the i H y r h aned th .

had testified that he put them in no better condition than when he socsived ment.—A
them, and there was no rebutting testimony. premises,

(0) 5 Coke, 17, b. liable on

(p) Minshull v. Oakes (1859) 2 H. & N. 793, 27 L. J. (Ex.) 194, where
the covenant was that the lessee, “his executors, or administrators, would
repair the messuage, etc., and all other erections and buildings which should
or might be thereafter erected, etc., and the same being so repaired, the
lessee, his executors, administrators, and assigns, at the end of the term would
yield up.” It was ded that the assi of the lessee, not being named
in the covenant to repair, was not liable for the non-repair of certain build-
ings erected during the term. This argument did not prevail. “In the pres-
ent case,”’ said Pollock, C.B., “we think it sufficient to say, that, as the coven-
ant is not a covenant absolutely to do a new thing, but to do something con-
dlﬁng:lly,vil.iﬂhupmmb' i to repair them; as when built they

Ellenborough in Stevenson v. Lambari W) Tie
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to the premises on the terms of the lease. He may be charged as tenant Annotation.
» at the by virtue of an agreement implied from the situation of the
ssig ¢, parties (r).
nant in (d) Equitable assignees—A person who takes possession of
ring the leasehold premises after signing an agreement for an assignment
purpose is, in equity, deemed to be in possession, subject to the obligation
otential to perform & covenant to repair contained in the lease (s). The
time it mere fact that, in the particulars which were prepared with a view
ually in to the sale and referred in the executory agreement, it was
expressly stipulated that the purchaser should not be entitled to
”‘f’ an an assignment, does not render the agreement one merely for the
assignee right of occupation, so as to put the party contracting to purchase
mintain- in the position of a tenant holding from year to year, and, there-
fore, only bound to do the repairs which are obligatory on such
‘W party tenants (f). Nor will a party to an agreement of this sort be
A demise relieved of the obligation of the covenants because the lessee was
;iveg! the not a party to it (u). The same principle is, of course, applied
assignee where the term transferred is itself merely equitable—as where the
e, and is assignor was not to have a lease until a certain condition is ful-
© repair filled (v), or where he originally took possession under a demise
it is not for a longer period than his lessor had a right to grant (w).
hold the The equitable assignee of an underlessee is charged with the
obligation to perform the covenants in that underlease, though he
£t is himself the original lessor (z).
y to whom (¢) Persons ding | in without an assign-
hat party ment—A party who has succeeded the lessee in possession of the
P premises, without an assignment from the latter, cannot be made
liable on the covenants to repair contained in the lease, unless he
104, whert S has estopped himself from denying that he was assignee of the
iieh should term. In the case cited, Bowen, L.J., remarked that “if a man
) lulh; pays rent to the landlord on the footing of accepting a term and
. the liabilities under it, and the landlord accepts the rent on those
tain build- conditions, then such a person may be estopped from denying
!:l;b:(!’v':: that he has become tenant to the landlord on those conditions” (y).
sthing con See further as to this case under sec. 38 (b), post
built they
:‘:‘;{:,‘:'ﬁ Buckworth v. Si
qll!n“)'d' here(:)ppl:d - .‘: l:]pnu (1835) 1 C. M. & R. 834, 7 Tyr. 344 (rule
) 0 (s) Wilson v. Leonard (1840) 3 Beav. 373.
and quoted () Close v. Wilberforce (1839) 1 Beav. 112,
Law %-M (u) Close v. Wilberforce, supra.
t, 80 far s () Fagg v. Dobie (1838) 3 Y. & C. 96.
SV (w) Macnamara v. Vincent (1852) 2 Ir. Ch. 481.
h. 37. This (z) Jenkins v. Portman (1836) 1 Keen. 435,
v. Lambari (y) Tichborne v. Weir (C.A. 1892) 67 L.T.N.8. 735.
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(f) Underlessees.—The sub-lessee of a person who has cove-
nanted to repair is not liable in law on the covenant, nor is he
liable in equity, unless the original lessee is insolvent (2).

Toe lessee is not entitled to recover cost of repairs from under
lessee in the absence of a covenant of indemnity (21).

38. Mortgagees of the term.-—(a) Legal mortgagees.—Like all
other assignees, a legal mortgagee of a term is liable on the cove-
nants in the lease, whether he takes possession or not (a). If he
wishes to avoid this liability, his proper course is to take a deriva-
tive lease of all but a small portion of the term (b). The liability
in law is the same irrespective of whether he has or has not
actually gone into possession, and equity will grant him no
relief (¢). But, on the other hand, where he has never been in
possession, a court of chancery will not assist the landlord by a
decree of specific performance, and he will be left to his legal
remedies—at all events, where he has never been in possession (d).

(b) Equitable mortgagees.—The question whether a mere
depositary of a lease by way of mortgage may be compelled to
take an actual assignment, and thus rendered liable for the per-
formance of the covenants, is one with respect to which the
authorities are in conflict (e).

On principle it would certainly seem to be the better opinion
that this form of equitable mortgage does not subject the depositary
to the responsibility of an assignee. The deposit simply confers on
the depositary an inchoate right to demand that, if the debt thus
secured is not paid, the estate or interest which was granted by
the instrument shall be sold to satisfy his claim. Whether he will
ever invoke the aid of a court of chancery to perfect this inchoate
right rests entirely with himself. The theory that a purely optional
right, which by its very nature is to be exercised at some indefinite
time in the future, to be fixed by the holder himself, may he
converted, against his will, and in the absence of any special
equity, into an obligation which shall take effect immediately,
seems to | » contrary to analogy and extremely unjust.

(2) Goddard v. Keate (1682) 1 Vern. 87 [distinguishing a derivative
lease from an assignment of the term). Sparks v. Smith (1692) 2 Vern. 275

(21) Clare v. Dobson (1911) 80 L.J. (K.B.) 158,

(a) Pilkington v. Shaller (1700) 2 Vern. 374.

(b) Sparks v. Smith (1692) 2 Vern. 275.

(¢) Pilkington v. Shaller, ubi supra.

(d) Sparks v. Smith (1692), ubi supra. What the effect of his having
gone into possession would have been, the court did not determine.

(e) In Flight v. Bentley (1835) 7 Sim. 149, it was held that such a deposi-
tary was liable on the covenant to pay rent. But a few years afterwards Shad-
well, V. C., refused to follow this decision, expressing, in terms as strong
as judicial courtesy permits, his surprise at its ever being rendered. Moores
v. Choat (1839) 8 Bim. 508. See also the case cited in the next note.
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cove- That a mortgagee of this deseription is not, in the absence of Annotation.
is he some special consideration, liable for the performance of the
covenants in the lease with him seems to be taken for granted in a
ander recent case by the English Court of Appeal, where the depositary
of the lease had, without any acknowledgement to the lessee who
e all had departed from and remained out of the country, entered into
cove- and retained possession of the demised premises for forty years,
If he paying the amount of rent reserved in the lease. Neither in the
eriva- arguments of counsel nor in the opinions of the Lord Justices was
bility any reference to the conflict of opinions in the earlier decisions in
s not regard to the general question whether a person who takes a deposit
m no of a lease by way of mortgage can be compelled to assume a liability
en in for the covenants therein. But it may, perhaps, be assumed that
by a the landlord’s counsel did not present his client’s case under this
legal aspect for the reason that he believed it impossible to hold the
n (d). defendant under the doctrine of Flight v. Bentley. One special
mere poiut made was that the statute, 3 & 4 Will. 4, ch. 27, sees. 1, 34,
led to operated in such a manner that the lessee’s estate had been trans-
e per- ferred to the occupant of the premises, as a result of the forty
h the vears adverse possession by himself and his successors in interest.

sinion
sitary
ers on
b thus
ed by
1e will
thoate
itional
efinite

It was also argued that the fact of the mortgagees having, while
he remained in possession, paid the rent specified in the original
lease, estopped him from denying that he accepted the term with
all the liabilities incidental thereto. Neither of these contentions
prevailed, the court holding that there was merely an extinguish-
ment of the lessee’s right after the expiration of the statutory
period, and that neither an equitable mortgagee nor an assignee
of his interest in the residue of the term is, under such circumstances
bound by a covenant to repair on the original lease (z). It is
somewhat strange that no attempt was made in this case to held

ay be the mortgagee liable on the broad principle that a party who
jpecial accepts the benefits of a disposition of property is deemed to
iately, accept its burdens also. This principle is one of much ' ader

rivative
m. 275

having

deposi-
8 Shad-
strong

Moores

L

scope than that of estoppel, and its application would, . seems,
have been abundantly justified by the reliance placed upon it in the
analogous cases of persons holding even after the expiration of
their terms, and entering into possession under agreements for
leases,

39. Personal representatives of tenants.—(a) Generally.—At
one time it seems to have been the prevailing opinion that an action
on the covenant to repair could be maintained against executors
and administrators only when they were expressly mentioned as
being bound, or when the covenant was to repair “during the

(x) Tichborne v. Weir (1892) 4 R. 26, 67 L.T. 735 (C.A.)

6—52 p.L.R.
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Annotation. term” (a). But the rule has been otherwise for at least a

century (b).

The executors of a testator who has subleased the property
demised to him, being liable, as between themselves and the
lessor, are entitled to retain a sufficient portion of the trust fund
to indemnify themselves against liability for dilapidations which
accrued before the death of the testator, although there is a
possibility that the under-lessees may remove that liability by
doing the repairs and so fulfilling the covenants, as soon as a
demand is made upon them by the lessor (¢).

(b) Liability for dilapidations prior to the death of the lessee.—
Where leased premises are out of repair at the death of the lessee,
it is the executor’s duty to apply his general assets to put them
in repair, as well as to pay any rent then due (d). Those assets are
liable in his hands to make good all the breaches of the covenants
to repair that have occurred, or may occur, during the term (¢),
and, as custodian of the assets, he may be sued by the lessor, or
his successor in interest (see VI., ante), and compelled to apply to
funds which he holds in satisfaction of the plaintifi’s claims (f).
So far as regards his obligation to indemnify the reversioner out
of the trust fund, it is of course immaterial whether the
dilapidations accrued during the lifetime of the deceased, or while
the property was being administered (g).

The rule stated above in sec. 36 (e), ante, that a tenant who
holds over after the expiration of a term of years is presumed to
be still subject to the obligation of any covenants as to repairs
which the lease may contain, involves the corollary that the asscts
of the tenant so holding over are liable in the hands of his personal
representative for the due performance of those covenants (k).

The executors of one of two joint tenants who dies during the
term are not liable for breaches of the covenant to repair com-
mitted after his death (z).

(a) See Sheph. Touchst. g
(b) See Wentworth Of. Ex. p ' 250, 14th ed. See Kirklington v. Woud
(1917) 61 8.J. 147.
(¢) Hickling v. Boyer (1851) 3 Mun & G. 635.
(d) Read v. Tenterden (1833) 4 Tyr.
(e) Macnamara v. Vincent (1852) 2 Ir Ch R. 481,
Bacon’s Abr. (DJ Sheph. Touchst. p. 172; Brett v. Cumberland
(1619 Cro .lac 521 HIC ing V. Boyer (185 1) 3 an G 635. Asto
the of life ts for permissie
wam committed before tﬁe tenant’s death, see Woodhouu v. Walker (1880) 5
D. 404; Crawfurd v. B (1886) 120 R. 8.
)Anmon (lll5 - :lll:on (18';"')1 Rep. 7 Eq. 487, hich the
v. ne r. Rep. a case in which the
Aueu were i hz of the p nher a fire, there being

noexoeptlonofﬁremt e lease
(1) Wh ndall (H.L.E. 1888) 13 App. Cas. 263, 58 L.T. 741,
lr ((gA ) 517, and restoring the decision in 18 L. R. TIr. 263,

rev’g 20 L.
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ast s (¢) Liability for dilapidations accruing during the administration
of the estate—(See also 36 (d), supra). The liability which an
perty executor incurs as to breaches of the covenant committed while he

d the is in control of the demised premises is of a much more extensive

i fund nature than that explained in the last subdivision.

which “The law, as it applies to personal representatives with respect

v is a to non-payment of rent and taxes, does not stand on the same

ty by footing as the law which binds them to repairs” (j).

L a8 a During the period of his administration he is treated as assignee
of the leasehold interest, and his liability in the covenants is

18ee.— assimilated to his liability in actions for waste committed during

lessee, his own time, and after he has gone into possession. He is there-
them fore personally liable for his failure to repair according to the cove-
»ts are nants in the lease (k). He cannot resist an action for damages
mants caused by his breach of those covenants, either on the ground that
m (e), he has derived no profit from the premises (I), or on the ground
jor, or that he had offered to surrender the term (m)—exeept, possibly,
ply to as regards breaches committed after the offer (n). Moreover,
8 (f). although it is recognized that the executor or administrator of a
er out lessee who has fully administered, and is chargeable with no default

r the or laches, may discharge himself from liability for rent to a greater
while extent than the real value of the demised premises, yet, for the

purposes of this rule, the real value, as against the reversioner, or
t who one claiming under him, must be taken to be that which the

1ed to premises would have been worth, but for his own act. He cannot
‘epairs take advantage of his own wrong by availing himself of a reduction

assets of value occasioned solely by his failure to keep the premises in
rsonal repair during the period of his possession (o).

(h). ainiathii

ng the \ppl\ ing the Kdnclple that a declaration in the habendum of a lease that two
' com- lessees are to hold as tenants in common, and not as joint tenants, creates an

interest which is just as consistent with a joint as with a several liability to
ay one undivided rent, and to execute necessary repairs, the House of
ords here held tlnt the covenants were joint, in a case where prcmmes were

demised to G. & A., *“their r-m-'- and
. Wond to” the said G. & A., their d not
48 joint tenan h, at a lmgle ymr ren( nmi G & A euvennnted "far them-
oel\u ete,, that they, the A or some or one of their executors,

ete,,” " would pay the yearly rent and keep the premises in repair.
(J) Tremeere v. Morrison (1834) 1 Bing (N.C.) 89.

erland (k) Tremeere v. Morrison (1834) 1 Bing. (N.C.) 89; Buckley v. Peck
As to (1711) 1 Salk. 316; Hornidge v. Wilson (1839) 11 A. & E. 645; Tilney v. Norris
rmissive (1701) Ld. Raym. 553, 1 . 309; Buckworth v. Simpson (1835)10 .&R.834,

1880) 5 1) Tremeere v. Morrison (1834) 1 Bing. (N.8.) 89, 4 M. & Sc. 607.

(m) Sleaf v. Newman (1862) 12 C.B.N.8. 116, following the last cited

nich the ohse.

se being (n) Read v. Tenterden (1833) 4 Tyr. 111.

e (0) Hornidge v. Wilson (1840) 11 A. & E. 643, 3P. & D. 641, following
T. 741, Tremeere v. Morrison, supra.

Ir. 263.
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bequest out of the testator’s personal estate is not entitled to an
indemnity out of the testator’s general estate in respect of cove-
nants contained in the lease (p); otherwise if no such assent is
given (g).

Being responsible for the condition of the premises the executor
is entitled to enter on the property, and see that the repairs are
executed (r).

If the executors plead plene administravit, the remedy is
against the legatees to recover for a breach of the covenant (s).

(d) Liability of executor of assignee of term.—An assignee of
a leasehold being equally liable with the original lessee on the
covenant to repair (see 37 ante), the executor of such assignee is
accountable under the same circumstances and to the same extent
as the executor of the lessee (f), even though there is no express
mention of assigns in the lease (u). If the executor re-assigns the
term, the personal estate of the first assignee is liable for breaches
of the covenant to repair, which occurred between the date of the
first and second assignments (v).

40. Legatees of the term.—(a) Legalees taking the term as an
absolute gift.—It is sufficiently obvious, and there is an express
ruling to the effect, that a legatee of leasehold property under a
will which states that the bequest is “subject to the payment of
the rent and the performance of the covenants contained in the
lease,” takes them subject to the burden of putting them in
repair (a). But the question whether, in the absence of a provision
of this sort the legatee must pay for the repairs, is one upon which
there has been some conflict of opinion. In the case just cited,
Lord Truro thought that this burden went with the legacy,
independently of the directions in the will. In the following year
Kindersley, V.-C., expressed his disapproval of this doctrine,
though he considered that he would have been bound by it if the
will under review had been of the same tenor. He felt himself at
liberty, however, to decide in favour of the legatee, distinguishing
the case before him on the ground that the question was not, as in
Hickling v. Boyer, one between the specific legatee of a separate
leasehold and the residuary legatee of general personal estate, but
between the tenant for life and the remainderman or the rever-
sioner of an aggregate mass of property, all constituting the

(p) Shadbolt v. Woodfall (1845) 2 Coll. 30.
(g) Hickling v. Boyer (1851) 2 Coll. 30.

(r) Kekewich, J., in Tomlinson v. Andrew [1898] 1 Ch. 232.

(s) Kekewich, J., arguendo, in Tomlinson v. Andrew [1899] 1 Ch. 232.
(t) Bacon’s Abr. Cov. (E. 3).

(u) Keeling v. Morrice (1701) 12 Mod. 371,

(v) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.

(a) Hickling v. Boyer (1851) 3 Macn. & G. 635.
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ipecific residuary real and personal estate, of which the leaseholds in Annotation.
to an question formed only & component part (b). But this distinction
! eove- can scarcely be sustained in face of the broad statement of Jessel,
sent is M.R., in a still later case that a specific legatee takes leasehold
property cum onere, and that the rule is the same where the
ecutor legatee receives such property as part of the residuary estate (c).
irs are (b) Legatees taking the term as tenants for life—In this sub-
division it is proposed merely to review the obligations of life
edy is tenants of leaseholds. The question how far life tenants are liable

(8). for the repairs of freehold estates does not fall within the scope of
nee of the present monograph.

on the No difficulty is presented by the cases in which the life tenant
mee is is held liable, for the simple reason that, in neglecting to repair, he
extent has defaulted in a duty imposed by an express provision in the
IXpress will under which he takes (d). Nor is it disputed that, where the
ms the obligation of a covenant is not a factor, and the extent of the
reaches tenant’s responsibility is considered with reference to his duty to
of the prevent waste, a tenant for life under a will is not subject to an
implied trust to keep the property in repair (¢). But even at this
as an late date the precise extent of the tenant’s responsibility as regards
3Xpress the performance of the covenants, in the absence of some express
nder a provision embodying the testator’s wishes, can scarcely be said to
1ent of have been finally determined.
in the That the general assets of a testator, and not the specific legatee
\em in of a leasehold forming part of the estate, is chargeable with the
pvision expenses of the repairs necessary at the death of the testator, is

 which not disputed.

, cited, In a case already referred to in the preceding sub-division of
legacy, this section, it was laid down that where there is a tenant for
\g year life and a remainderman or reversioner under the same will of a

yetrine, large mass of property, consisting partly of leasehold property,
b if the and the testator at the time of his death was liable to the landlord
welf at
nishing
t, asin (b) Harris v. Boyer (1852) 1 Drew. 174.
»parate (c) Hawkins v. Hawkins 51880) 13 Ch. D. 470. There it was held that
te, but the damages which a testator’s estate is liable to pay for dilapidations in a
we, leasehold property are not ““debts” within the meaning of a clause in a will
| rever- which :Femﬁully bequeathed to one person certain personal estate upon
ng the trusts, after payment therefrom of his “debts and funeral expenses,” and
gave the residuary estate to another person who was also appointed executor.
The residuary legatee, therefore, was declared not to be entitled to have the
sums which he paid to the landlord for dilapidations, subsequent to the testa-
tor’s death, paid out of the specifically bequeathed property.
oh. 232 (d) Bee, for example, Dingle v. Copper [1899] 1 Ch. 726 [a case of an equit-
Ch. 232. able tenant for life).

(e) Powys v. qurau]()l&&‘z) Kay 495, affirmed 4 D. M. & G. 418: In re

Cartwright (1889) 41 Ch. D.
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for a breach of the covenants to repair contained in the lease, the

residue of the estate is to be applied to discharge the sum necessary posses
to make good the dilapidations (). 80 gen
The same theory is adopted in a recent Irish decision, while it to ha'
was denied that, as between the tenant for life of a leasehold, irrespe
specifically bequeathed, and the general assets of the testator, i
there is any equity in favour of the general assets, to throw upon as bet
the former the obligation of putting the leaseholds which weie the le
dilapidated at the time of his death in the state of repair demanded feiture

Kekew
remark
expens
should

by the covenant in the lease (g).

That the same principle prevails where the party seeking to
fix the obligation for such repairs is the remainderman is als«o
settled by a much discussed case in the Court of Appeal (h), where
it was held that the life-tenant was not bound to put the leasehold for life
property into a better state of repair than that in which it was into di
when the testator died, although the dilapidations which had then second
accrued constituted a breach of the covenant in the lease. If con- to follo
sidered with reference to the particular facts involved, the scope But wl

of this decision is, it will be observed, merely that the life-tenant as we s
is not compellable to remedy any breaches of the covenant to 1, :lm!
—_— author

(f) Harris v. Boyer (1852) 1 Dr. 174. Here the tenant for life and the remain

remainderman had already arranged that the demands of the landlord should be is boun
satisfied out of the estate, and the decree of Kindersley,V.C.,was in accordance s
with the principle st. in the text. covens
(g) Brereton v. Day (1895) 1 Ir. Rep. 519. Porter, M. R., said: “Iu The
cases where it is sought to apply the maxim, “Qui sentit mmmodum, idem upon t|
sentire debt et onus,” there is always a preliminary question—what is the logacies

commodum . . . In this case the commodum was meant to be the house
in that state in which the testator was, as between himself and the landlord, Court «
legally bound to leave it. If so, the legatee does not receive the commodum ment &
until the repairs are effected, and the onus which attaches to it is that which e
i8 ex| namely, the payment of the rent and other outgmnp includ- mng a «
ing, no doubt, the maintenance of the in tenantable repair.’ closely
(h) Culav Courtier (C.A. 1886) 34 Ch.D. 136. Counsel for the re- m,'
mainderman relied upon a decision by J., which neermngly looked Y, &
in the opposite direction. Fowlcr v. (1881) 16 Ch.D. 723, holding matter
that, in the i of the trustees of lenehold property judges
are bound to keep it fm from the risk of forlatum by seeing that the coven- loaach
ant to repair is duly d. It was declared that the trustees are not leasehol
bound to be oonunt with the setting apart of a sum of money in the joint covenar

n;muofthsmdvuundofmunmtforhhummdemmty.mnst the

oonuquencu of n breach, but are entitled to require the covenants to be

W A receiver of rents was accordingly appointed L (i)
hurmdmwhohndlntbmunmbundw-udtotie(oun by truste
" exp&:mod in Coles v, Courtier that he had proceeded upon the ground

=ik s e b e L s e
€0l Ol 0] a) rel i were
bound Loydo so. He 4 dla.:mod intention of 4
prmcl e as w the nghu of tennnu for life and remaindermen. _Bot|

wen, .JJ., expressed the opinion that, if Mr. Justice 's decision
been one betmn tenant for life and rdnndermen, the:{r!vmﬂd have

been some difficulty in following it. and that
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ase, the repair which were already complete when his estate first vested in Annotation.
acessary possession. But some of the language used by the Lords Justices is
’ wgenerdandunqu&hﬁedthntnmstleutpomblemsupposethem
while it to have intended to enunciate the much wider doctrine that,
asehold, irrespective of the time when the dilapidations accrue, a tenant for
.estator, life of an estate consisting of leasehold interests is—at all events,
W upon as between himself and the remainderman,—not bound to keep
ch weie the leased premises in such a state of repair as to prevent for-
manded feiture for a breach of the covenant in that regard. In two cases
Kekewich, J., considered that this was really the effect of their
king to remarks, and, although with much reluctance, he held that the
is alio expenses of making such repairs as will satisfy the covenants
), where should be charged upon the residuary estate, whether the tenancy
ﬂyw.h,,m for life is equitable (7), or legal (j), and whether the premises fell
) 56 was into disrepair before or after the death of the testator. In the
ad then second of these cases; the learned judge was invited, but refused
It con- to follow the judgment of Stirling, J., in Thompson v. Redding (k).
1e scope But when the question next came before him, this judgment had,
s4enant as we shall presently see, been reinforeed by the opinions of North,
aant o J., and the Irish Master of the Rolls. To this array of adverse
authority he felt bound to defer, and decided that, as against a
o and the remainderman, a tenant for life of leaseholds specifically bequeathed
should be is bound, during the continuance of his interest, to perform the

ccordance covenants contained in the leases (1).

aid: “In The cases which it was thus deemed proper to follow proceed
Tum, iden upon the ground that the general principle applicable to specific
;"h'e ’,‘;_:L‘: legacies is that the legatee takes them cum onere, and that the
+landlord, Court of Appeal ought not, in the absence of a categorical state-
';‘".':‘;"}l‘:l'f"l ment to that effect, to be eredited with the intention of enunciat-
g, includ- ing a doctrine which would relieve the tenant of a burden so
closely connected with the legacy as a duty the omission of which
¥ ‘l?:‘l\:d may, and in most instances actually does, render the subject
3, holding matter liable to forfeiture. Accordingly it has been held by the
{ h‘;"c)('::r: judges mentioned in the subjoined note that the life-tenant of a

e leaschold estate is responsible for the due performance of any

| the ]nuﬂl covenants to repair which the lease may contain (m), whether the
gainst the .
ints to be

(1) Jeune v. Baring [1893] 1 Ch. OI [originating summons taken out
i‘:’;"(‘)ﬂ by trustees of will to ol:t'ﬁn a constructior .
he ground sk (Jl)m:ilmhmn v. Andrews [1898] 1 Ch 232 [remainderman was adverse
"and ths, (k) [1897] 1 Ch. 876, See note (m)
their trus m“n)]wa v. Gjers [1899] 2 Ch. 54 [the covenant here was as to in-
they wen (:) Stirling, J., in Thompson v. Reddi

ng (1 1 Ch. 876 [remainder-

5] gener man was here umnltod, :ndp:l‘:e orrncnln point decided was that the in-
's decisios come derived from certain leaseholds which trustees were d.lnc\od to pay

'y e to testator's widow for her life should be construed as meaning income,
and that the expenses for current repairs were to be borne by Im'] North, J.,
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Annotation. gadverse interests are those of the general estate or those of the wine lta
remainderman. for the p
But another element of uncertainty has quite recently been covemand
introduced into the controversy by a decision of North, J., which
proceeds upon the theory that a different doctrine is to be applied
according as the parties seeking to fasten responsibility upon the
tenant for life are the persons who represent the residuary estate
or the remaindermen. The latter, he held, cannot make the
estate of the tenant liable for repairs which he has been obliged
to make owing to the fact that during the life-tenant’s possession, ejectmen
the covenants as to repair were not performed (n). So far as is power tc
apparent from the cases cited in this section, the distinction consents
thus taken does not seem to have suggested itself to any other (b) U
judge, and further discussion is necessary before its validity can he seem, onl
conceded. If it is once granted that the obligation to perform the enabling 1
covenants rests on the life-tenant, it is difficult to understand wh) defences |
the very person who, if the covenants are not performed, will without t
receive a depreciated estate, or, it may be, no estate at all, should legal righi
not be entitled to recover the money which he has expended in 14, sub-se
doing the repairs which the life-tenant has wrongfully neglected. “A rig
The only authority cited by the learned judge is one in which the tion in a
question was merely whether the life-tenant was liable for per- lease, shal
missive waste (0) and is an application of the much disputed until the l
doctrine that there is no such liability unless the tenant is under breach cor
an express obligation to repair. (See sec. 6, ante.) Clearly a case quiring th,
decided on this ground makes against rather than for the conclu- the lessee
sion adopted. —_

41. Beneficiaries of a leasehold held in trust.—In a recent case " (g) Coj
Wright, J., laid it down as a general rule that “the covenants of a o {“;,;':"L“
trustee or assignor ordinarily bind the beneficiary or equitalle keep the pre
assignee, 8o as to render him liable in an action on the covenants fﬂ) ;,)m
only when there is a privity of contract between him and the
original lessor,” and decided that, where the cestui que trust of a
trustee who takes a lease with a covenant to repair occupies the
demised premises, as it is intended that she should do, and pays
the rent, no equitable liability to repair could be predicated from ‘";‘""’d by
the fact that she holds the beneficial interest in the lease, nor from ;’.'n?:l:’r'm :::
that fact coupled with her occupation of the premises (p). regarded as |

42. Guarantor of the performance of the covenant.—If it is cised by eou
apparent, upon an examination of the whole deed, that the lease

in In re Bell, 1890] 1 Ch. 821 [tenant for life bound to indemnify the testator’s
estate for «lh uam after the testator’s death, and for those
l.lcne], Irish hrnmt of the in Kingham v. Kingham [1897] 1 Ir. Rep.
170 adverse ptny here].

(u; Inre Pm [1900] 1 Ch. 1

Cartwright (1889) 41 Ch 532
f;) R::m v. qul(ck Il&!)] 1QB
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of the was intended to make a third person jointly liable with the lessee Annotation.
for the performance of the covenant to repair, as well as the other
been covenants, he will be charged as guarantor, even though a strict
which grammatical construction would point to a different result (g).
:ﬂm‘l VIII. Judicial relief from the consequences of non-performance of
patate the covenants.
e the 43. In the course of an action on the covenants.—(a) At common

bliged law.~—Under the old procedure it was held that, in an action of
wssion, ejectment after breach of the covenant to repair, the court has no
a8 is power to stay proceedings upon terms, unless the landlord
aetion consents (a).

other () Under statutes.—The general Judicature Aets, it would
an be seem, only effect the operation of the above rule indirectly by
m the enabling the tenant to raise in such an action one of the equitable
1 why defences of which he could not previously have availed himself

|, will without the assistance of the Court of Chancery (b). But the
l'xonld legal rights of the tenant have been considerably altered by sec.
led in 14, sub-sec. 1 of the Conveyancing Act, which runs as follows:—
peted. ‘“A right of re-entry or forfeiture under any proviso or stipula-

th the tion in a lease, for a breach of any covenant or condition in the
r per- lease, shall not be’enforceable, by action or otherwise, unless and
puted until the lessor serves on the lessee a notice specifying the particular
under breach complained of, and if the breach is capable of remedy, re-
A case quiring the lessee to remedy the breach and, in any case, requiring
onclu- the lessee to make compensation in money for the breach, and the

t case (9) Copland v. Laporte (1835) 3 Ad. & E. 517. Liability predicted,
s where the words of the indenture were, in effect, that L & R covenanted
ts of a to C that L would pay the rent, and further, that L, his executors, etc., would
litable keep the yreminel in repair.
ts (a) Doe v. Ashby (1839) 10 Ad. & E. 71. For an instance in which
mants proceedings were stayed by consent, see Doe v. Brindley (1832) 4 B, & Ad. 84.
id the (b) In their annotation of sec. 57 (3) of the Ontario Judicature Act
it of a RS.0. (1897) ch. 51 Messrs. Holmested and Langton state that it has not

\ yet been settled whether the general power here conferred upon the High
es the Court to relieve against all forfeitures should be construed as authorizing
| pays relief :’m;)inm a forfei}um ina mﬁe where no mlg:f”:omd lormeerll‘)"l have been
grant y & court of equity. a conjecture upon a merely negative

| from inference may be hu:l’&od. the present writer ventures to s that the
r from power bestowed by the English statute could scas ul{ have been
a8 being of wider scope than that which had previously been exer-

it cised by courts of equity. Otherwise the provision noticed below would
not have been inserted in the Conveyancing Act passed several years after

» lease the general statute. This cireumstance affords some slight ground at all
events for the view that the Ontario Judieature Act nhouldlbe construed

as being merely declaratory, and not as investing the courts with more ex-
stator's tensive powers.
r those See Ontario Judicature Act R.8.0. (1914) Ch. 56 sec. 16 and notes
r. Rep thereon Holmested, 4th ed. (1915) p. 40.
Sce Holman v. Knoz (1912) 3 F).L.R. 207 [where relief against forfeiture
by virtue of 5.5. 2 of see. 13 of the Landlord and Tenant Act, R.8.0. (1897)
- 170, is referred to in the judgment of Clute, J., at p. 235).
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lessee fails within a reasonable time thereafter to remedy the
breach, if it is capable of remedy, and to make reasonable compen-
sation in money to the satisfaction of the lessor, for the breach” (¢).

This provision was intended to place the tenant in a better
position than he was before the Act was passed (d). The principle
which it is assumed to embody is that the power of enforeing a
forfeiture should be treated as a mere security for the performance
of the covenants—a theory which has very recently been carried
to its logical conclusion in the decision that even if the order
relieving against forfeiture directs that the necessary repairs shall
be made within a specified period, and also, in general tern,
permits the plaintifi to proceed on his judgment and recover
possession if the defendant makes default in any of the conditions
mentioned, it is still within the discretion of the court to enlarge
the time given for making the repairs (¢). The relief provided for
may be granted though it is not claimed in the plaintiff’s pleadings
(f). But the words of the Act are construed strictly in this respect,
they do not enable an underlessee to obtain relief against a for-
feiture for breach of the covenant to repair (g).

The decisions respecting the sufficiency of the notice are
already quite numerous. Their effect, so far as they bear upo
the subject of the present article, is stated below (k).

the fac
which a
the phy
time wl
the not
notice 1
action (
rent up
landlor¢
state of
ingof tl
in a ho

The notice must be such as to give the tenant precise infor- alth‘: m;
mation of what is alleged against him and what is demanded of thm‘“ﬁ

him (7).
“The notice ought to be so distinct as to direct the attention
of the tenant to the particular things of which the landlord con-

reasonal
repairs (

Ago
of the le
repair w
special ¢

(¢) Bee remarks of Earl Loreburn, L.C., as regards the discretion give:
by this section in Hyman v. Rose [1912] A. ol 630

(d) A notice under sec. 14 of the Conveynncmg and LAw of Property \u
should be such as to enable the tenant to with
m-nmy wlm he is required to do, so that he may have an opponumn o
remedying before an action for forfuture is brought.

’o: v. Jolly (1916) 84 LLK.B. 1

Bee also Sullivan v. Doré (1913) 13 D.LR. 910; Straus v. Internationd
Hotel Windsor (1019) 48 D.LR.5

Fletcher v. Nokes |1W‘I] 1 Ch 271 See Landlord and Tenant Ac

R.8.0. (1914) ch. 155, sec.

(e) Gaze v. London elc Slom (1900) 44 Sol. Jour. 722, 109 L.T. Joun

") Mitchison v. Thompson (1883) 1 Cab. & E. 72.
885‘5 Bm v. Grav [1801] 2 Q.B. 98. But see Hurd v. Whaley (191§

(h) "Tbonotlceroqmmdunderne 14 of the Conveyancing Act correspond: (n) ;]

uhm respect to sec. 13 of the Landlord and Tenant Act,” R.8.0. (1807 Knoz (191
(

oo Judgment of Clute, J, in Holman v. Knoz (1912) 3 DLR. 207. S« " &

also Landlord and Tenant Act, R.8.0. (1914) ch. 155, sec.

(i) Horsey Estate v. Steyn (1899) 2 Q.B. 79.
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edy the

- S plains, so that the tenant may have an opportunity of remedying Annotation.
pompen-

B (@ them” (j).

IR - 6. Hence, where there has been a breach both of a covenant to
» .b"‘.m build and of a covenant to keep in good repair, a notice is not
principle sufficient which does not mention the latter breach (k).

orcing & Nor is the notice good if it is insufficient as to one of the
ARt breaches complained of, even though it sufficiently specifies other

1 earried breaches (0).

he order On the other hand, the notice is not invalidated, as a whole, by
‘l"‘: shall the fact that one out of several breaches of the covenant to repair
A terms,

which are specified had never really been committed (m). So, where
the physical condition of the demised premises is the same at the
time when the action was commenced as it was at the time when
the notice was given, the tenant is held to have had sufficient
notice when more than three months prior to the bringing of the
action due notice had been served on him, although by demanding
rent up to a later date, and so treating the lessee as tenant, the
landlord is obliged to rely upon the right of action created by the
state of the premises between that date and the date of the bring-
ing of the action (n). Norneed the landlord go through every room
in a house and point out every defect (o).

A month is a reasonable time to allow for remedying the breach,
although there is a covenant in the lease that the tenant will repair
three months after notice (p). But two days’ notice is not a
reasonable notice where the tenant is required to make extensive
repairs (g).

A good notice to repair may be given under the general covenant
of the lease, although the landlord has previously served notice to

recover
mditions
) enlarge
vided for
leadings
§ respect,
st a for

tice are
par upon

ise infor-
anded of

attention
ord com-

tion giver repair within three months, in accordance with the terms of the
special covenant, and the three months have not yet expired (r).
sl i The clause in this section of the statute as to the requisition
rtunity o for compensation merely means that the landlord, if he wants
compensation, shall inform the lessee that it is wanted, and not
Mernationd that the notice is bad unless the compensation is asked for (s).

snant A (j) Fletcher v. Nokes [1897] 1 Ch. 274, holding that a notice to the
h-nee that “ ou Iuvs broken the covenant for re ring the inside and out-
T, Joun side of the " (describing them), contained in a specified lease, was

sufficient to llulfy the statute.
(k) Jacob v. Down [1900] 2 Ch. 156.

() Gregory v. Serle [1898] 1 Ch. 652.
aley (1918 (m) inﬂv City of London, ete., Co. [1900] 1 Ch. 496,

See also New River Co. v. ('ru "Mu (1917) 86 L.J. (KB)GH
sorrespond (n) Penton v. Barnett (1897) 67 L.J.Q.B. 11, referred to in Holman v.
3.0. (1807 Knoz (1912) 3 D.L.R. 207

(0) Fletcher v. Noba {1897] 1 Ch. 271,

(p) Gregory v. Serle (1808) 46 W.R. 440; uam] 1 Ch. 652.
(q) Horsey Estate v. Steyn [1899] 2 Q

(r) Cove v. Smith (1886) 2 T.L.R. 778.

(8) Lock v. Pearce [1893) 2 Ch. 271.
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A notice signed by one of the trustee-lessors and adopted by
all is sufficient (¢).

Where a statement of claim seeks relief on the ground of for-
feiture, and nothing else, and the notice is thus found to be insui-
ficient, the court will dismiss the action, and not proceed to try
the case for the purpose of determining the amount of damages
which should be awarded for the dilapidations (u).

In a recent case the English Court of Appeal refused to apply
this provision for the benefit of a person who was seeking relief
against forfeiture, after having entered into possession under an
agreement for a lease.

Lord Esher considered that the provision was applicable not
only in cases where there is an actual tangible lease in existence,
but also where there is an agreement for a lease of which specific
performance would be decreed, and the case before the court was
not one in which the agreement could be enforced, inasmuch as the
covenant to repair had been already broken when proceedings for
forfeiture were taken. Lindley, J., declined to express any definite
opinion upon the general question whether the statute was appli-
cable whenever there was a right to specific performance. But
it was unanimously held that this ground of relief, not having been
relied upon at the trial nor put forward by the pleadings, was no
longer open to the defendant (v). Compare sec. 44, note (d), post.

44. By the intervention of a court of equity.—(a) The general
rule is that equity will not relieve against a breach of any covenant
as to repairing, a distinction being taken between such covenants
and that for the payment of rent (a) As regards the application
. of this rule it makes no difference whether the action was brought
for a breach of the general covenant to repair or the special cove-
nant to repair within a certain period after notice (b), or to lay

(t) Holman v. Knox (1912) 3 D.L.R. 207.

(u) Fletcher v. Nokes [1897] 1 Ch, 271. !

(v) Swain v, Ayres (1888) 21 %B.D. 289, affirming 20 Q.B.D, 585.

(a) Hill v. Barclay (1811) 18 Ves. 56; Wadman v. Calcraft (1804) 10
x.% 67; White v. Wamer (1817) 2 Mer, 459. See Hyman v. Rose (1912

. 623.

Where a lessee for years under covenants to pay rent and repair, made
a hundred underleases, and the original lease was avoided for non-payment
of rent, it was held, in a suit brought by six of the underlessees to be relieved
against the forfeiture, that oquit{.wo d not apportion the rent, and would

only grant relief on condition that the petitioners paid the w rent in
arrear, and made such repairs as would satisfy the covenant in that regard.
Having done this they might compel the rest of the undertenants to con-
tribute. Webber v. Smith (1690) 2 Vern. 103. Richards, C.B., in Brac-
bridge v. Buckley (1816) 2 Price Exch. 200, said he did not und d the

52D.L.
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See Hurd v. Whaley }lﬂl&) 88 L.J. (K.B.) 260 as to relief of underlessee
notwithstanding of a covenant to r.

) See cases just mentioned. In H&i v. Barclay, ubi cit., Lord Eldon
said that, in the case of a notice to repair, a Court will not speculate s to
whether the repairs will be equally or more beneficial, if postponed to a time
later than the period appointed.

g , the
Swain v, Ay
(e)

134, -
N Gr
) Noi
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" out a sum of money in repairs within a given time (¢). Nor will Annotation.
ted by a Court interfere for the enforcement of rights, the existence of
which is dependent upon the performance of that covenant (d).
The special circumstances relied upon, as creating exceptions
to this rule, will now be noticed separately.
(b) Accident, surprise, mistake, etc.—These ordinary reasons
for equitable relief are, of course, no less applicable to covenants to
repair than in other cases (e).
(¢) Notice to quit given by the landlord before his assertion of his
rights under the covenant.—In a suit for specific performance of an
agreement to give a lease, upon which possession has been taken,
Vice-Chancellor Turner held that the liability of a lessee extends

of for-
 insuf-
to try
mages

+apply
g relief
der an

le no,t to default occurring after, as well as before, a notice to quit which
x::a( he does not comply with, and that such a notice, so far from being

a dispensation by the landlord of the obligations incumbent on
b the lessee, is rather to be regarded as a notice to the tenant to be
84 the more vigilant in the performance of his duties (f).
g f.‘" (d) Negligence of persons employed to do the repairs.—A lessee
lefinite is responsible for the acts or omissions of the persons he employs
to do the work required by a covenant to repair. That those
persons may have neglected their duty, furmishes no equitable
ground for relieving the lessee against the legal consequences of
the breach of covenant (g).

rt was

| appli-

But
g been
Was no
)y p()ﬁl

ponerel (c) Bracebridge v. Buckley (1816) 2 Price 200, (diss. Wood, B.). The

venant ground assigned for this decision was that the Court had no effectual means
‘enants of ascertaining the amount of eompensation, nor of seeing that it was applied
ication to the performance of the covenant. In an old case, in which a lessee for
a long term covenanted to lay out £200 upon the premises within ten years,

rought and after thirty years the lessor brought an action of covenant and recovered
1 cove- £150, the covenantor being only able to prove that £30 had been laid out,
%o lay the Lord Keeper, though admitting the case to be a hard one, would neither

give relief on the ground of excessive damages, nor decree that the money
?cclv?;imlhomd be laid out on the premises. Barker v. Holden (1685) 1
‘ern, 316,

(d) In Job v. Bam'akrf(lSM) 26 L.J. (Ch.) 125, Lord Cranworth held
of a

B85, that specifie p to renew a lease at the expiration
804) 10 of term would not be d d, where the premises were out of repair, and
e [1912] the covenant for renewal was subject to a proviso that all the covenants

should have been performed. The condition as to the performance of the
r, made ded as still binding the lessee and his assigns, al-

was here regar
though the original lease had been once renewed, and in the instrument

relieved granl:f the renewal the &:wilion as to such performance had not been

4 would inserted. In Gregory v. Wilson (1851) 9 Hare 683, Sir George Turner applied
rent in the principle that a court of equity will not enforce specifically an agreement
regard. for a lease under which prssession has been taken and rent paid, where the
to con- evidence clearly shews that there has been such a breach of the covenant to
1 Brace- repair, which was to have been inserted in the lease, that, if the lease had been
and the executed, the landlord would have had a right to enter and avoid it. Compare

Swain v. Ayers, referred to in the last section (note v).

lerlessee 154 (e) Bee Hill v. Barclay (1811) 18 Ves. 56; Reynolds v. Pitt (1812) 19 Ves.
d Eldon [6)] G!Tury v. Wilson (1852) 9 Hare 683.

te as to (9) Nokes v. Gibbon (1856) 3 Drew. 681, 26 L.J. (Ch.) 433.
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it Annotation. (e) No person properly qualified to perform the covenant.—The £200 in
p fact «* thcre having been no personal representative of the lessce be thus
i to perform the covenant to repair is not an equitable ground of certain 8
reli*f against the consequences of a breach (h). analogy
o j ) Lunacy of landlord.—In one case Lord Eldon enjoined an payment
B acticn of ejectment brought by the committee of a lunatic's estate discretiol
agairst a tenant who had rendered the term liable to forfeiture hy specifyin
his failure to repair within three months after notice. The time, the

principle adopted was that a court of equity would give relief sum (o).
jv wherever it seemed reasonable to suppose that a judicious land- was not i
) lord, acting for himself, would not have taken advantage of the brought
forfeiture, and it was remarked that care must be taken not to not inten
get rid of a good tenant by being too strict (). ning of t}
Piha : (g) Breach not wilful—In one case Vice-Chancellor Turner stances w
Wi 4 declined to accept the contention of counsel that a court of equity seems im
hh would relieve tenants against the consequences of a breach of the treated w
r covenant to repair, unless such breaches were wilful and obstinate (j) Pe
) (7). Some remarks of Lord Eldon (k) in which reliance was placed total dest)
s were explained as being meant to distinguish between such cases said that
and cases of neglect arising from mistake or accident. The should in{
learned judge was of opinion that, at all events, where a man who repair the

knows that he is charged with a legal obligation, neglects to perform result of
it, his neglect to do so must be deemed to be wilful, and, if he immediat

persists in it, to be obstinate. the point

(h) Assurances leading the tenant to suppose that the repairs As the

need not be proceeded with will be treated by a Court as a ground assessing

for relieving him against the consequences of a failure to complete _—

the repairs within the period fixed by a notice from the landlord. ‘(;l) S'a

4 similar de

To raise an equity which will justify interference on this ground,
the assurances must be given by the landlord himself or his
authorized agent. Remarks made by the agent of a party with
whom the lessor is negotiating for a sale of the premises, which, if
it is carried out, will result in the demolition of the buildings,
cannot be relied on for this purpose ().
(1) Possibility of compensating the landlord for the breach.—In a
: much discussed case Lord Erskine enjoined a landlord from for-
X-W; feiting the term for non-performance of a covenant to expend

91, where, |
tenant was,
covenant to

“loose note.

rlared hin

in Hack \ L
T

630-632 md;
dopoall of a

(h) Gregory v. Wilson (1852)9H 683,

(i) Ez parte Vaughan (lm) . & R. 434. Here the .Procwhn-
nfem‘wmyod upo& t'-lz lep,i‘mon the repuu,ofm& the tenant's payment
of the expenses proceedings, st premises, etc., w
the committee incurred by reason of the Mnnnu":’; default.

) Y V. Wﬂ»ﬁ (1852) 9 Hare 683.
) Hil Barday (1811) 18 Ves. 56, referred to in Holman v. Kno
(1912) 3 D. LR 207; Reynoldsv. Pitt (1812) 19 Ves. 134

() Hannam v. South London Waterworks (1816) 2 Mer. 65, per Lord

Eldon, p. 67.
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~—The £200 in five years upon the demised premises (m). The money to Annotation.
» lessce be thus laid out was considered to be in effect a substitute for a

und of certain amount of rent, and the case was really decided upon the

analogy of those which permit relief against forfeiture for non-
ned an payment of rent (n), and upon the principle that relief is in the
) estate discretion of the Court, and that, where there is a covenant
ture by specifying a liquidated sum to be laid out in repairs to be a given
. The time, the landlord eould not be injured by the expenditure of that
e relief sum (0). Special emphasis was laid upon the fact that the suit

8 land- was not in relation to a mere covenant to repair, and an ejectment
of the brought under the clause of re-entry. The ruling, therefore, was

not to not intended to break in upon the general rule stated at the begin-
ning of this section. But, making every allowance for the circum-
Turmer stances which differentiate it from other decisions of this type, it
" equity secms impossible to regard it as good law, especially as it has been
1 of the treated with very scant respect in later cases (p).
)stinate (j) Pendency of negotiations with a third party, looking to the
i placed total destruction of the subject-matter—In one case Lord Eldon
h cases said that he was strongly of the opinion that a Court of Equity
should interfere where the lessor is insisting that the lessee should
an who repair the demised premises, pending a treaty with a third party,
yerform result of which, if it is completed, is that the premises will be
1, if he immediately afterwards pulled down. But no direct ruling upon
the point was made (g).
repairs As the rule that such negotiations cannot be considered in
ground assessing the amount of damages recoverable by the lessor has
smplete

mdlord. (m) Sanders v. Pope (1806) 12 Ves. 282. The only other case in which
a similar decree was rendered seems to be Hack v. Leonard (1723) 9 Mod.

ground, 91, where, upon the broad ground that compensation could be made, the
or his tenant was, upon payment of damages, relieved against a breach of a general
ty with covenant to repair. This case was referred to with disapproval by Lord
fy e Eldon in Hill v. Barelay (1811) 18 Ves, 56 (p. 61), and regarded as having
thich, if been decided on the ground that, if the repairs of the premises are done at the
lildings, close of the term, the landlord would have his premises in excellent condition

from them not having been done sooner. The report was described as a
“loose note.” In Bracebridge v. Buckley (1816) 2 Price 200, Richards, C.B.,

1—Ina declared himself unable to understand the precise ground of the decision

om for- in Hack v. Leonard.
d The judgment of Earl Loreburn L.C. in Hyman v. Rose [1912] A.C.
expen 630-632 indicates that relief should be granted from any forfeiture upon
deposit of a sufficient sum to secuse the ion of the buildings to tmr

former condition at the end of the lease. Followed in Sullivan v. Doré (1913)
13 D.L.R. 010, and Straus Land Corp. v. International Hotel Windsor (1919)

o~ 48 D.LR. 519, 45 O.L.R. 145,
payment (n) See ante, note (a).
c., which , (o) See the remarks of Lord Eldon in Hill v. Barclay; see Holman v.
nor (1912) 3 D.L.R. 207,
" (p) See Bracebrm v. Buckley (1816) 2 Price 200; Hill v. Barcla;
v. Kn (1811) 18 Ves. 56, latter case, however, did not categorically over!

ule the decision.

per Lord (q) Hannam v. South London etc., Co., 2 Mer. 65 (p. 67).
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Annotation. been recently applied under the Judicature Act of 1873, which Accordi
declares that equitable shall prevail over legal principles where money
there is a conflict between the two (r), it is, perhaps, permissible to is, at al

A infer that this doctrine of the learned Chancellor would not now ' o
il meet with approval if it became necessary to decide as to its u»d'u
] soundness. o o
(k) Judgment in action obtained by default.—Where a defuult ;:Mu
judgment has been obtained by the lessor in an action of ejectment the dila
under such circumstances that it cannot be considered either as oo
a confession by the lessee of the breach of the covenant to repair v th
or an adjudication upon evidence that there has been a breach, .
a Court of Equity will not refuse relief against the judgment 47a.
unless it is clearly proved that there has been a breach (s). ment of
recover
IX. Defences to actions for a breach of the covenant. the forfe
(As to the Statute of Limitations as a bar to the action, se ::‘:r:s;(h;
sec. 12, ante.) o
45. Recovery of damages in a previous action.—In an action hy ?hl;":_‘ J
a lessee against a lessor it has been held that, as a covenant to keep 37 (a)m
i in repair is one of such a nature that there is a continuing breach i Ui
as long as it remains unperformed, the former recovery of damages 48. 1
is not a complete defence, but only goes in mitigation of damages, trespass.
i and that the position of the defendant in this respect is not obtain e
strengthened by the fact that the lessor has not expended upon to repair
repairs the sum awarded him as damages in the former action (o fepalrs o
A similar rule doubtless prevails in cases where the lessee is defind- lord is fi
ant. (See sec. 12, ante). It is, in fact, logically involved in the that the
03 principle by which the right of the lessor, as covenantee, to sil- (_io the r
i stantial damages is qualified to the extent that any damages which shew t,h“'
may previously have been recovered must be taken into account in l""‘"‘m‘"!
any subsequent action. (See sec. 56, post). ease whi
46. Repairs executed after the commencement of the action.- vested in
Repairs made while the suit is pending are not a ground for prev.ont.}
abating it, but, at most, a ground for qualifying the damages (b "'p",l’,}';‘:“l’:
‘ 3 4 trespas
ph S‘;"J,';‘:‘ v. 511’:1‘: {llgggl) 5 Gifl, 675, 1o thia ‘case e lessee v covenant,
r d to y ion, having ted the offer of the lessor to waive all C.J.0., co
objection to the relief asked, if all his costs of suit, both at law and equity, keep fene
rent, and expenses for repairs, were paid. Kindersley, V.C., distinguishel
the cases of Hill v. Barclay, 18 Ves. 56; Reynolds v. Pitt, 19 Ves. 134; Gregmy that the
v. Wilson, 9 Hare 683, on the ground that these were cases in which the
plaintiff in equity came seeking an injunction to restrain proceedings at lav, © M
confessing a breach of covenant, and asking for relief to restrain his landlord the reason
from trving the question upon his striet | right. It was pointed out that the pury
Lord Eldon in the first of these cases had by no means enunciated the brosd 'm Alx);(‘
;)rll)lmta that the Court would not under any circumstances grant relief for ®) Co
M@ Coward v. Gregory (1866) L.R. 2 C.P. 153, 36 LJ.C.P. 1. (o) 50"
521

Telfer v. Fisher (1910) 3 Alta. L.R. 423; 15 W.L.R. 400.
(b) Anon, (1573) 3 Leon. 51.
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i, which Accordingly, upon proof being given that the lessee has expended /-nnotation.
8 where money in repairs after the commencement of the action, the lessor
ssible to is, at all events, entitled to nominal damages (c).

not now 47. Dilapidations due to lessor’s unlawful act.— A lessee coven-
s to ite anted to repair, and that, if he should fail to do it, the lessor might
exceute the repairs and sue for the sum expended. In an action
defuult for non-payment of money thus spent, the lessee pleaded that
ectment the dilapidations so repaired were caused by the wilful trespass of
tither as the lessor. On demurrer this was held not to be a defence, but
0 repuir only the subject of a cross action (a).
breach, 47a. Transfer of defendant’s interest prior to the commence-
dgment ment of the action.—In an action by a lessee against a sublessee to
) recover the sum spent by the former in doing repairs to prevent

the forfeiture of the term by the supreme landlord, it is no defence
that the defendant had, before the commencement of the action,

tion, s transferred his interest in the premises to another person who had
- rebuilt them entirely (b). . Compare the rule that an assignee of

ietion by the term cannot, by assigning over, get rid of his liability. Sec.

s o keep 37 (a), ante.

g breach

48. Impossiblity of performance without the commission of a
.—On general principles it is clear that the landlord eannot

obtain any satisfaction for the non-performance of a covenant as
to repairs in any case where the circumstances are such that the
repairs cannot be lawfully made unless the permission of the land-
lord is first obtained, and that permission is withheld. But a plea
that the plaintiff prevented the defendant from entering so as to
do the repairs covenanted for is bad, where the facts, as stated,
shew that, prior to the commencement of the action, the defendant’s
reversionary estate, succeeding on the determination of an under-
lease which was relied upon as preventing the entry, had already
vested in possession, and that there was accordingly nothing to

damages
lamages,
t is not
ed upon
etion (o
3 defend-
d in the
, to stib-
ies which
seount in

‘“ﬁc:n‘ﬁ); prevent his entering for the residue of the term and making the
;::::\ s repairs in question (a).

The position of a tenant who cannot repair without committing
a trespass against some third party depends upon the terms of his
covenant. In a case in the Ontario Court of Appeal, Hagarty,

lessee was

waive il (.J.0., considered that, under a general covenant by the tenant to
nd ""l‘:i:i‘;" keep fences in repair, it was no defence to an action for a breach,
“M‘,“}“.‘;(LM that the line fence, for the non-repair of which the action was

which the

ags at law, (¢) Morony v. Ferguson (1874) Ir. R.C.L. 8 551 [new trial directed for

is landlond the reason that the jury gave the lessee the benefit of the payment, not for
d out that the purpose of reducing damages, but of rendering a verdict in his favour].
the brosd (a) Kelly v. Moulds (1863) 22 U.C.R. 467.

t relief for (b) Colley v. Streeton (1823) 3 D. & R. 522, 2 B. & C. 275.
(a) Baddeley v. Vigars (1854) 4 El. & Bl 71.

7—52 p.L.R.
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so long as that proprietor raised no objection to its position. Pat-
teson, J.A., declined to express a decided opinion on this point;

Osler, J.A., did not notice it at all (b). “Wl
The question is certainly one which needs further discussion he ough
before the opinion of the learned Chief Justice can be accepted as Such
sound. Clearly the repairs could not be done under such circum- standpoi
stances without committing a trespass on the adjoining proprietor's perform
land, and it is far from being self evident that this is one of the after the
cases in which a person is obliged to elect between the consequences responsil
of a breach of contract, or of the trespass without which it is impossib
physically impossible to avoid that breach. Only a covenant by the e
couched in unqualified terms and clearly covering the fence in those wk
question can place the tenant in such a dilemma. It is difficult to rather s
admit that this effect can be justifiably attributed to a covenant want of |
like the one under discussion. Primd facie, at all events, such a 50. I
stipulation is applicable only to the fences which were, as a matter le;lnllltu:
of fact, on the demised premises. It is a rather startling proposition company
that a tenant may be regarded as bringing himself within the blaland.
purview of the rigorous doetrine as to unconditional stipulations, Sl
where, so far as the words of the covenant are concerned, he cannot 5LV
be charged with any agreement at all in respect to the subject ‘ ih' h
matter of the alleged breach. The result of predicating liability e ."pl
under such circumstances would be, it is submitted, to carry that m;t.‘l""h”
doctrine to a length which is not warranted either by prineiple or :I:n‘vmt\i(:
authority. i
49, Impossibility of performance resulting from the rebuilding dickion
of the premises by the tenant.—In a case where the tenant's per- covenanty
formance of the covenant has been rendered impossible by his a certain
own act in taking down, without the landlord’s permission, the whether t
buildings demised, and re-erecting others not satisfying the most com
description contained in the lease, his inability to escape the to rely o

consequences of the non-performance results immediately from
the general principle that no one can reap any advantage from his
own misfeasance (a). According to an old decision the tenant must

(b) Houston v. McLaren (1887) 14 A.R. (Ont.) 107.

(a) Maddock v. Mallett (Exch. Ch. 1860) Ir. C.L. 173, see sec. 12, unte
for the facts. In Sinclair v. Gordon (1821) 3 Bligh. 21, the tenant was bound
to keep the demised houses in tenantable condition, "and leave them so st
his removal, but thﬂe was no provumn in the lease authorizing him to pul
down the old b without reb he same, or substituting other
buildings instead thereof, but he was Authorued to build a certain addition
The tenant pulled down the old buildings and erected new ones with a
addition thereto. Held, that he was entitled only to the value of so much
of the new buildings as ought to be considered an addition under the terms
of the leue, and not a substitute for the old buildings.

det v. Jolicoeur (1912) 5 D.L.R. 68 [as to the right to put up nev

buildings].
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| events, be held liable, even where his reason for rebuilding the premises Annotation.
n. Pat- was that they were so dilapidated that they could not be kept in

8 point; repair.
“Where he hath by his own act tied himself to an inconvenience,
scussion he ought at his peril to provide for it” (b).

ppted as Such a doctrine, however, is hard to reconcile from a logical
cireum- standpoint, with that which declares the covenant to be adequately
prietor’s performed if the demised buildings are re-erected by the tenant
e of the after their destruction by some cause for which the tenant is not

quences responsible. (Sec. 19, ante, and secs. 51, 52, post). Supposing the
ich it is impossibility of keeping the old premises in repair to be established
ovenant by the evidence, and the new ones to be substantially the same as
fence in those which they replace, the common sense view of the situation
fficult to rather seems to be that the action must fail at the outset from
ovenant want of proof of any legal injury.

i, such a 50. Impossibility of performance arising from the act of the
A matter legislature.—This is, of course, a valid defence. Hence a railway

'l)‘}"i'i"l' company, to which the legislature has compelled a person to sell
thin the his land, is not an assignee for whose breach of a covenant binding
ulations, himself and his assigns he must answer (a).

e cannot

51. Vis major as an excuse for non-performance.—According
to Sheph. Touchst. (p. 174), a covenant to repair a house before a
certain day is excused where the plague is in the house before and
until the day; but the obligation must be performed within a
convenient time after the plague ceases. Considerable doubt,
however, is thrown upon the correctness of this doctrine by later

+ subject
liability
ary that
nciple or

tbuilding decisions in which a more stringent effect is ascribed to express
nt’s per- covenants of a similar tenor (a). But a stipulation to repair before
e by hi¢ a certain day is quite unusual. The form in which the question,
iijm- the whether this or a similar kind of practical impossibility is a defence
ring the most commonly arises is merely this: how far is the tenant entitled
wape the to rely on vis major as an excuse for a temporary default in
ely from respect to performance? In cases turning upon this question the
from his law is presumably still what was indicated by one of the older

ant must authorities in which a lessee who had covenanted on pain of
forfeiting a certain sum of money, to sustain and repair the banks

walgzl-ml:;i (b) Wood v. Avery (1600) 2 Leon. 189, distinguishing cases in which

hem so st the action is one for waste [plea that the premises were so rebuilt and after-

im to pul wards kept in repair, held not to be an answer to an action on a bond con-

ting othe dlllor)cd]lu be void, if the lessee should maintain and repair the demised

itio premises),

Ly (a) Baily v. DeCrespigny (1869) L.R. 4 Q.B. 180,

f so much (a) See Shubrick v. Salmond (1765) 3 Burr. 1637 [bad weather no excuse

the terms for breach of absolute agreement to freight a ship at a certain place by a certain
day|; Baker v. Hodgson (1814) 3 M. & 8. 267 [prohibition of intercourse by

at up nev uthorities on account of the prevalence of infectious disorder, not a sufficient

xeuse for failure to send a cargo on board a ship).
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of a river, so as to prevent it from overflowing a meadow, was
held to be excused from the penalty if the banks were destroyed
by a great, outrageous and sudden flood, but to be still bound to
repair the banks within a convenient time (b). The following
passage is the locus classicus on the subject and is still frequently
quoted:
“Where the law creates a duty or charge, and the party is
disabled to perform it without any default in him, and hath no
remedy over, there the law will excuse him; as in the case of waste,
if a house be destroyed by tempest, or by enemies, the lessee is
excused. But when the party, by his own contract, creates a duty
or charge upon himself, he is bound to make it good, if he may,
notwithstanding any accident by inevitable necessity, because he
might have provided against it by his contract” (c).

See also the following section.

52. Destruction of the subject-matter of the covenant by fire. -
It has been settled by a large number of decisions extending over a
period of three hundred years that, unless the covenant is expressly
made subject to an exception in case of fire or other inevitable
accident, the tenant still remains bound by his agreement to
repair, even when the house, or other thing to be repaired, has
ceased to exist in specie, owing to some event for which he is not
responsible, whether such destruction be due to an accidental
fire (a), or lightning (b), or the operation of the waves of the sea (c),

(b) Dyer, 33, a, 10. That an overflow of land by a tempestuous ses
is not waste, see (l) ('rv_ﬁﬂln Case (1564) Moore 69 18 (2) Ibid (1564) 73,
200; 8.C. Keilway, 206. See Butcher v. Hagell 38 N

(¢) Paradine v. Jane (1647) Aleyne 26, 33

(a) Poole v. Archer (1685) 2 Show. 401 gkmn 210 and cases cited note
(f), infra. Whether the general words of time statute of 6 Anne, ch. 31, re-
lieving occupiers of premises from all responsibility for accidental fires should
be regarded as having the effect of abrogating this rule of the common law
is a question which does not appear to have been considered. On general
principles, it seems not unreasonable to contend that the parties may be
assumed to have contracted with reference to the nyeonl rule of liability

declared by the legislature to be th forth to all y of a
class which includes tenants,
As to the exception of “fire” in the t to repair Delamatter v.

Brown (1905) 9 O.L.R. 351; as to liability of tenant as regards destruction
of the premises by fire Murph{ v. Labb‘ (1897) 27 Can 8.C.R. 126, Klock
v. Lm az (1898) 28 Can. 8.C.R. 4
aradine v. Jane (1647) Ale

(c) Meath v Cuthbert (1876&611' Rep 10 C.L. 395. In thu case the
Court was not obliged to go further than to hold that a lessee is not exon-
erated from a oovenm'. to repair, as long as the subject-matter of the demise
continues to axut, '.hou;h some of the land has been swept away by the ses,
and the uite But the other cases cited in this
section shew that the tenant could not have escaped liability, even if the
whole of the land demised had been swept away. Compare also Brecknock
v. Prilchard (1796) 6 T.R. 750, where it was held that, undar an unquuhﬁed
covenant to build a bridge and keep it in repair, the covenantor is bound
to rebuild, even though the bridge is carried away by an extraordinary flood.

52D.LE

or to the
law and
circumstd
subject-n
sion in th
that the

liable on
destroyed
obligatior
of, that

unaffectes
the bene
even whe
exception

(d) P

repair and
thi n
or fall dow:
sufficient n
ilar princip
feu-contract
citing Engli
not to be so
of the dest!
sure the p
Ellenboroug
to insurane
performing
In Dav
& man bein
should be bt
tained by th
no damage.
bequest mu
creates a rel
incurs by h
allow a dn;
proper to
condition,” |
reinstate the
rent in the
to retain the
3 Mac. & G,
premises in 1

) Pay
2Strw763 |
v. Gorton (18



tDin s2D.LR. DomiNioN Law Reports. 101
o or o the act of & public enemy (d). The rule is the same both in Annotation.
beteoyed law and equity (¢). Performance of the covenant under such
e circumstances can, it is clear, only be attained by replacing its
aniipe, subject-matter, a conception which finds a more distinct expres-
‘quently sion in the form in which the rule is not uncommonly stated, viz.,
sy b that the tenant must rebuild after the destruction of the leased
s N s b 1 .
The effect of this principle is also to render a tenant still
liable on his covenant to pay rent, even though the premises are
destroyed by any of the causes above mentioned (g); and the
obligation of this covenant, being distinct from, and independent
of, that which is created by the covenant to repair, remains
e b unaffected by any qualification which may be introduced, for
the benefit of the tenant, into the covenant to repair. Hence
even where the covenant to repair is expressly made subject to an

f waste,
lessee is
1 a duty
1e may,

1 fire.— exception of casualties by fire, the tenant remains liable for the
govera

:p.n-ssly (d) Paradine v. Jane (1647) Dy. 33, Aleyne 26.

witable (¢) Meath v. Cuthbert (1876) Ir. Rep. 10 C.L. 395.

\ent to (f) Walton v. Waterhouse (1773) 2 Saund. 420, 3 Keb. 40; Bullock v.
d. has Dommitt (1796) 6 T.R. 650; Digby v. Atkinson (1815) 4 Camp. 275; Torriano

. v. Young (1833) 6 C. & P. 8; Pym v. Blackburn (1796) 3 Ves. 34; Morrogh v.
» 18 not Alleyne (1873) Ir. R;{: 7 487; Hoy v. Holt (1879) 91 Pa. 88; MecIntosh
idental v. Lown (1867) 49 . “When the lessee covenants that he will
repair and keep in good and sufficient reparation, without any exception,
sea (¢), this imparts that he should in all events repair it; and in case it be burnt
or fall down, he must rebuild it, otherwise he doth not keep it in good and
sufficient reparation.” Chesterfield v. Bolton (1739) 2 Com. 627. A sim-
. o ilar principle is controlling in cases of what are known in Scotch law as
564) 73, feu-contracts. Clarke v. Glasgow Ass. Co. (1854) 1 Maeq. H.L.C. 668,
citing English decisions as to lessees. Here the feuar’s liability was declared
not to be so limited that he was merely compellable to apply to the re-erection
"'f‘ note of the destroyed building, the sum for which he had bound himself to in-
31, re- sure the premises. The House of Lords approved the doctrine of Lord
‘“I‘"“Mv Ellenborough in Digby v. Atkinson, supra, 278, that such a stipulation as
wn law to insurance is introduced merely that the tenant may have the means of
K“"_""“] performing this covenant.
may h' In Davis v. Underwood (1857) 2 H. & N. 570, the case was si of
liability & man being under a covenant to repair a house, but not to rebuild it if it
ns of & should be burnt down. Bramwell, B., thought that no action could be main-
tained by the lessor on gbigovaqm} to repair, because he would have sustained

atter v. no d. The eq principle that a person taking the benefit of a
"“",‘“"; bequest must perform the conditions upon which it is made, sometimes
» Kloc creates a responsibility similar in character and extent to that which a tenant

incurs by his express contract. Thus, if a testator directs his trustees to

he allow a designated person to occupy & mill, ete., so long as he shall think

ase t proper to do so, “‘he nevertheless keeping the premises in good and tenantable
t exon- w‘ndnmn,"l'le pay & certain rent, that person, if hejmepu the gift, must

demise p if they are destroyed by an and pay the

I_n.s;,: nntiqthemmimo,unmue;gtheﬁlbﬂit b; deoli&&mp?gmr
in (h: to retain them. Gregg v. Coates (1 22380:%3:{ lying on In re Spingley,
if 3 Mac. & G. 221, a case of a devisee for life with a condition for keeping the

*‘[';!“:5 premises in repair.

1l

(9) Paradine v. Jane (1647) Aleyne 26; Dy. 33; Monk v. Cooper (1740)
bound 2 8tr. 763, 2 Ld. Raym. 147; Baker v. Holtpzaflell (1811) 4 Taunt. 45; I
“flood. v. Gorton (1839) 5 Bing, (N.C.) 501, . e
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Annotation. gtinulated rent, even though the premises have been burnt down,
and not rebuilt by the lessor (k). Under such circumstances a
court of equify will not enjoin an action for the rent (¢).

As to the rule that the covenant to repair ceases to be “usual,”
in the sense in which that word is used in suits for specific per-
formance of agreements for leases, if there is a proviso as to non-
liability in case of the destruction of the premises by fire or
tempest, see sec. 13, ante.

53. Agreement subsequently modified by the consent of the landlord
landlord.—If the tenant seeks to bar the action on the theory of a has inst
subsequent accord based upon mutual promises on his part to his righ
repair and on the landlord’s part to forbear to sue, he cannot grounds
succeed if the contract set out in his plea is merely executory, and these it
no good consideration is shewn for the promises (a). ground

If the agreement to repair is, as is customary, under seal, it accepts
cannot be discharged by a parol license (b). -

54. Waiver of the right of action by the landlord.— (a) A cceptance "_lmi'r"’,.;
of rent after breach.—The receipt of rent up to a date subsequent term”]; A
to that at which the premises have been put into good repair is a 1877) 40
waiver of the right of forfeiture for such dilapidations as may have dia (l‘?&"l']
previously existed (a). But the doctrine that the tenant’s failure ment for
to repair constitutes a continuing breach of a covenant to keep in ,"";""’(' ) ]“;"'
repair (sec. 12, ante), obviously involves the corollary that, if the " Wher
dilapidations which existed before the rent was paid remain of court is
unremedied after the payment, the right of action, whether for pletion of

i g s the currer
damages or in ejectment, still remains intact. In other words, the the end of
right of action under such circumstances is not waived by the f‘l',"l:;ll ;f ;

(k) Belfour v. Weston (1786) 1 T.R. 310; Brown v. Preston (1825) Sup i gl
Ct. Dee. Newfoundland 491. But see Central Agency Ltd. v. Hotel Dicu of reasonable
Montreal, 27 Que. 8.C. 281, o

(i) Holtpzaffell v. Baker (1811) 18 Ves. 115; Hare v. Groves (1796) 3 Anstr fell into d
696, per Macdonald, C.B. . has given

(a) Bayley v. Homan (1837) 3 Bing. (N.C.) 915, 5 Scott 94, holding ation of t}
an action not to be barred by a plea stating that, after covenant broken,
an agreement was entered into between the plaintiff and the defendant .
to the effect that, in consideration that the defendant at the request of the E. 348, p
plaintiff had become tenant of the premises from year to year at a certain the action
rent, and had at request of plaintiff, promised to repair the premises before though th
a specified date, plaintiff would give time till such date for the reparation
witmt bringing an action, and that, in case the premises should be repuired
by that date would relinquish all elaim in respect to the breach.

(b) Rcwlinson v. Clarke (1845) 14 M. & W. 187,

(a) Pellatt v. Boosey (1862) 31 L.J.C.P. 281 (Byles, J., while agrecing aceeptance
with the rest of the court as to this general principle, pointed out that an- feiture of 1
other special ground for refusing to allow the action to be maintained was of his right
affo by tﬁe fact that the plaintiff by describing in his declaration the New K
breach as one which occurred “during the existence of the term’” had acknow- © B
ledged that the term had existed down to the end of the period during which ) B
the premises had been in a state of disrepair]. See Fawcett Landlord and (d) D
Tenant 3rd Ed. p. 499; also Moore v. Allcoats Mining Co. [1908] 1 Ch. 573 Straus
and Balagno v. Leroy (1913) 10 D.L.R. 601 and annotation. (e) L
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landlord’s acceptance of rent, such acceptance being construed
merely as an admission by him that the tenancy subsisted up to
the end of the period for which the rent was paid (b). Still less is
the lessor’s right of action for a breach by the lessee lost by his
acceptance of rent from the lessee’s assignee (c)

The rule is different where the covenant broken is of such a
nature that the breach is not a continuing one. For example,
where the tenant has broken a covenant against underletting, the
landlord, if he accepts rent or brings an action for it, even after he
has instituted proceedings in ejectment, is deemed to have waived
his right of re-entry (d). This distinetion constitutes one of the
grounds upon which two Ontario decisions are based. In one of
these it was held that the removal of a fence cannot be set up as a
ground of forfeiture if the landlord, with knowledge of the facts,
accepts rent from the tenant (¢). The position was distinetly

(b) Chauntler v. Robinson (1849) 4 Exch. 163 [covenant here was to
repair “when and 8o often as need or occasion should require during all the
term”|; Ainley v. Balsden (1857) 14 U.C.Q.B. 535; Thompson v. Baskerville
(1877) 40 U.C.Q.B. 614,

Where the premises continue in the same state of disrepair between
the date up to which rent is claimed and the date at which an action of eject-
ment for breach of e is brought, the d 1 for rent is not incon-
sistent with the right to maintain the action. Penton v. Barnett (1897)
LJ. (Q.B.) 11,

Where an action is brought for non-repair after notice, and an order
of court is made by the consent of the parties, enlarging the time for the com-
pletion of the repairs, the landlord’s subsequent acceptance of the rent for
the current quarter is merely an admission that the lessee was tenant up to
the end of the quarter and does not operate as a waiver of the right of for-
feiture if the repairs are not completed at the date fixed. Doe v. Brindley
(1832) 4 B. & kd. 84; Doe v. Jones (1850) 5 Exch. 498. The breach of a
contraet to repair within a reasonable time being a continuing breach is
not waived by the landlord’s acceptance of rent in such a sense that the
reasonable time which the tenant has for the repairs shall be deemed to run
from the date of the acceptance and not from the date when the premises
fell into disrepair. Doe v. Baker (1850) 5 Exch, 498. Where the landlord
has given the tenant notice to repair, an acceptance of rent after the expir-
ation of the period within which the tenant is required to make the repairs
15 not a waiver of the forfeiture which the tenant incurs by failing to complete
the repairs before the period is expired. Cronin v. rs (1884) 1 Cab. &
E. 348, per Denman, J. Fryett v. Jefireys (1795) 1 Esp. 393 [apparently
the action is here conceived of as being brought on the general covenant
though the report is not clear upon this point]. Holman v. Knoz (1912)

.L.R. 207.

~ Where a notice pursuant to sec. 14 s.s. 1 of the Conveyancing Act is

given by a lessor to a lessee requiring specific breaches of a covenant to re-
pair to ied, and such notice is only partially complied with; the
acceptance afterwards of rent by the lessor, although a waiver of the for-
feiture of the lease at the time such rent is due does not deprive the lessor
of his rights of re-entry, if the breaches are continuing.

New River Co. v. Crumpton 86 L.J.K.B. 614; [1017] 1 K.B. 762.

(¢) Bacon’s Abr. (D. 4).

(d) Dendy v. Nicholl (1858) 4 C.B.N.8. 376.

Straus Corp. v. International Hotel Windsor (1919) 48 D.L.R. 519.

(e) Leighton v. Medley (1882) 1 O.R. 20.
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covenant to repair fences, was not a continuing breach. In the
other case a precisely similar conclusion, and on the same ground,
was arrived at with regard to the breaking of a doorway into an
adjoining room (f).

Except in so far as these rulings may be sustained on the
essentially equitable ground of acquiescence (see mext section),
the writer ventures to think that they are contrary both to principle
and authority. From a logical standpoint, the quality of the act
of removing a fence is plainly quite immaterial in an action the
gravamen of which is that the fence was suffered to remain out of
repair. The only question to be decided is whether the tenant
had or had not put it in the condition contemplated by the cove-
nant. The fact that he had removed the fence necessarily implies
that he had not put it in that condition, and that it was still out
of repair. Such being the situation, there was obviously a breach
of the covenant, and a breach which had continued up to the time
when the action was brought. The authorities above cited are,
therefore, decisive of the landlord’s retention of his right to forfeit
the term in spite of his acceptance of the rent. To hold o herwise
would, under the supposed circumstances, involve the preposterous
result that a tenant can, by annihilating the subject-matter of
the covenant, place the landlord in the dilemma of losing his rights
of action if he continues to recognize the lease as an existing
obligation at any time after he has ascertained that the restoration
of the subject-matter must be effected before it is physically
possible to restore the covenant. The bare statement of such a
doctrine is sufficient to expose its unsoundness.

(b) Effect of notice to repair given prior to action on general
covenant.—The principle that the general covenant to repair and
the covenant to repair after notice are independent obligations,
(sec. 8, ante), clearly involves the corollary that the landlord does
not, by giving notice to repair, waive his right to bring an action
for damages on the general covenant (g).

His position, after giving such notice, with respect to his right
to forfeit the term, depends upon the actual terms in which the
notice is couched. Even though the lease contains both a general
covenant to repair and a covenant to repair after three months’
notice, the service of the notice will not preclude him from
subsequently maintaining ejectment on the general covenant
before the expiration of the three months, if the phraseology of the
notice is such as to render it applicable to the general rather than

[§)] Holdtrma v. La&(lm) 11 O.R.
) Doe v. Meuz (1 & C. oos Holman v. Knoz (1912) 3
" Slrau Corp. v. International Hotel Windsor (1919)
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of a to the special covenant—as where the tenant was required forth- Annotation.
\ the with to put the premises in repair, agreeably to the covenant in
und, that regard (k); or applicable to both covenants—as where he
0 an was notified to repair in accordance with the covenants of the

lease (7). On the other hand, by serving an unequivocal notice

. the to repair within the period provided for by the special covenant,

ion), the landlord is deemed to have waived his right to forfeit the term
ciple under the general covenant until the expiration of the conventional
? act period. The notice, it is said, amounts to a declaration that the
i the landlord will be satisfied if the premises are repaired within three
ut of months, or as Holroyd, J., preferred to put it, operates as an
nant admission that the tenancy would continue for three months. If
ove- this were not the rule, the landlord might be able to bring eject-
plies ment after the tenant had put the premises into complete repair
| out pursuant to the notice (j).
each (¢) Eviction.—(See also sec. 11, ad finem). Any act of the
time landlord amounting to an eviction, although it may not deprive
are, him of his right to recover damages for a breach of the covenant
feit to repair, is regarded as a waiver by the landlord of his right to
wise take advantage of the condition of re-entry (k).
'mm; 55. Landlord’s acquiescence in the non-performance of. the
o o - : : g
ights covenants.—Under appropriate circun stances, the equitable plea
sting that the landlord acquiesced in the non-performance of the cove-
\thon nant to repair, will constitute an effective dgfence (a). Such a
sally plea is not made good unless the tenant establishes not merely the
ch a PR

(h) Roe v. Paine (1810) 2 Camp. 520.
(1) Few v. Perkins (1867) L. R. 2 Exch. 92

neral (j) Doey. Meuz (1825) 4 B. & C. 606, 7 D. & R. 98, 1 C. & P. 346. In
and another case it was held that the prim-ipie which prevents the pursuit of
jons i istent di P 80 that a lessor who gives the lessee notice
- 1o repair within two months, under a clause in one of the covenants providing
does that, if the repairs should not be executed within the period specified, the
etion landlord might execute them himself and distrain upon the tenant for the
is thereby d d to have waived his right to proceed under the
- neral power of re-entry, as for condition broken. According to Patteson,
¥
right ., the situation, after I&e notice had been given, was this: “The landlord
e says, I sl vantage of the proviso e ing me to compel you to
\ th 1 shall take ad f the proviso enabli pel
et repair, or, if you do not repair within the two months, tgrgrform the repairs
ne : m_vwlf, und, on so doing, to distrain, not to re-enter. tenant thus had
nths’ the pinion iven him, and exercised it by not repairing.” Lord Denman
considered that a notice given after the expiration of the original peri
from ered i i af he irati f th iginal iod
of notice that, if the lessee did not agree to certain terms in three days, he
mant would be heltl to his was not a ble notice such as would

f the
than

rviv;_tl)m_]ri;ht of action in the general covenant. Doe v. Lewis (1836) 5
A &E 277,

(k) Pellatt v. Boosey (1862) 31 L.J.C.P, 281.

(a) Hill v. Barclay (1811) 18 Ves. 56. Evidence that a tenant neglected
10 repair in a m.omb{o time, merely because he is uncertain whether a new
12) 3 lease will be granted him, negatives any inference of acquiescence on the
1919) landlord’s part in the property remaining out of repair. Job v. Banister

(1857) 26 L.J. (Ch.) 125,
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Annotation. Jandlord’s previous knowledge of, but his assent to the changed

conditions (b). Whether this assent shall be implied must be
determined from the evidence introduced. In an Ontario case
referred to in the last section, the landlord was held to be precluded
from taking advantage of a breach of the covenant where he had
at first raised objections to the alteration of the premises, hut,
after a single conversation on the subject, had made no further
complaint (¢). There the whole consideration for the term had
been paid in advance, so that the case was not complicated by
questions arising out of the acceptance of rent. The mere fact
that the tenant has been allowed to remain in possession for three
years after the breach of the covenant is not a sufficient ground
for the interference of a court of equity to restrain the landlord
from forfeiting the term where no rent has been received during that
period, nor the subsistence of the tenancy otherwise recognized (d.)
Still less can the principle of acquiescence be applied with the
result of creating an implied promise on the landlord’s part to
pay for the alterations on the premises where a tenant, instead of
repairing, as his covenant requires him to do, rebuilds (e).

X. Measure of damages in actions brought prior to the expiration

of the term by the ground landlord against his immediate lessee

56. Substantial damages may always be recovered.—In « nisi
prius case, it was ruled by Rolfe, B., that where a tenant for years
agrees to repair, and the premises are destroyed by fire without
his fault, the landlord cannot, in an action brought before the
expiration of the term, recover more than nominal damages for
a breach of this agreement (a).

“Otherwise he might put the sum awarded in his pocket and
then bring another action against the defendant for non-repair,
in which action he would, on the principle contended for, be
entitled again to recover substantial damages.”

But this case is quite contrary to the general current of autho-
rity. The objection adduced by the leamned judge, as being
conclusive against the allowance of more than nominal damages,
manifestly does not carry the decisive weight aseribed to it, for
although the lessor would not be debarred from commencing &
second action the next day after he had received the damages
awarded in the first, he could not recover substantial damage

(b) (‘aze v. Lockwood (1860) 2 F. & F. 115. Straus Corp. v. Inler-

national H. Windsor (1919) 48 D.L.R. 519 [the landlord conunted in this
instance to only part of the changes made].

(¢) Holderness v. Lang (1886) 11 Ont. Rep. 1.

(d) Bracebridge v. Buckley (1816) 2 Price 200.

(e) Sinclair v. Gordon (1821) 3 Bligh. 21.

(a) Marriott v. Cotton (1848) 2 C. & K. 553; as to liability of tenant
see Murgl v. Labbé (1897) 27 Can. 8.C.R. 126; Klock v. Lindsay (18%)
28 Can. 6 R. 453; and Art. 1629 Civil Code (Qua)

52 D.L.
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anged unless he could prove that some substantial injury had been
ust be received since that for which he had been recompensed in the first
o case action (b). The case has, accordingly, been often questioned, and
cluded may be regarded as having been virtually, if not actually, over-
b had ruled (). If it is to be upheld at all, it must be regarded as only
s, but, sustainable on its own peculiar circumstances—the injury being
further aceidental, and no actual damage received owing to the fact that
m had the premises were insured (d). Even this slender support can only
ted by be claimed for the decision, in so far as it is an individual expres-
re fuct sion of opinion by an able judge, for during the discussion of an
r three Irish case in which it was cited as an authority (), Serjeant, after-
ground wards Justice, O’Brien, ascertained from an examination of official
ndlord copies of the orders made in Marriott v. Cotton, that the verdict for
ng that nominal damages had at the trial was set aside by the court above
ted (d) and substantial damages awarded (f).
ith the The aceepted doctrine, therefore, is that in an action brought
l“‘“l . on the covenant to repair during the currency of the term, sub-
fheadl stantial damages may be recovered (g). The amount recoverable
is not limited to nominal damages, even when the length of the

piration term unexpired is so great that no real damage can be proved, as
Bsee the accumulated proceeds of investment of a nominal sum would
n a nisi at the end of the term provide more than a sufficient fund (h).

I yeurs A court will usually refuse to interfere with a verdict awarding

without

y the
e '.h (h) See the remarks of Lefroy, C.J., in Bell v. Hayden (1859) 9 Ir, C.L.
ages for 301, “A jury, where successive actions are brought, may think the former
action an important element for their consideration; but it eannot be said
ket and that damages recovered at one period for one thing affords an answer to an
- action at another period for another thing.” Monahan, C.J., in Maddock
L=repair, v. Mallett (1860) 12 Ir. C.L. 173 (p. 211).

for, be (¢) Joyner v. Weeks (1891] 2 Q.B. 31 (Wills, J.); Macnamara v. Vincent

(1852) 2 Ir. Ch. 481 (Lord Chancellor Brady).
(d) See the argument of counsel in Coward v. Gregory (1866) LR, 2
fa“ﬂ.lo' C.P. 153; also Mayne on Dam., p. 250, whose eriticism is adopted by Rich-
8 being ards, C.J, in Perry v. Bank, etc. (1866) 16 U.C.C.P. 404; soe Murphy v.

AmAge, Labbié (1867) 27 Can. S.C.R. 126

o it, for (¢) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.

. (f) See the ks of the learned j himself i ll v, 2
meing G {T.L. o ;g;r s of the learned judge himself in Bell v. Hayden,
lamages (9) Doe v. Rowlands (1841) 9 C. & P. 734; Turner v. Lamb (1845) 14
Jamages ,\l,_& W. 412; Smith v. Peat (1853) 9 Ex. 161; Mills v. East London Union

(1872) L.R. 8 C.P. 79; Beatty v. Quirey (1876) Ir. Rep., 10 C.8. 516; Metge
v. Inter v. Kavanagh (1877) Ir. Rep. 11 C.L. 431; Joyner v. Weeks [1891] 2 Q.B. 31;
od in this Macnamara v. Vincent (1852) 2 Ir. Ch. 481; Perry v. Bank, etc. (1866) 16

C.P. 404, A judge is, of cnune,’;uniﬁed in refusing to direct a jury to find

only nominal dnm%u. Bell v. Hayden (1859) 9 Ir. C.L. 301. e Holman

v. Knor (1912) 3 D.L.R. 207; Hyman v. Rose }1912] A.C. 623; Sullivan v.

Doré (1913) 13 D.L.R. 910; Straus Corp. v. International Hotel Windsor

e (1919) 48 D.L.R. 619,

\ay (1898 (h) Wills, J., in Joyner v. Weeks [1891) 2 Q.B. 31; Atkinson v. Beard
’ (1861) 11 U.C.C.B, 248, © e E
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subohnﬂsldmngenwhenmwmto!repuru-hcwn(v) On
the other hand, where the jury have given merely nominal damages
for a breach of a covenant to deliver up in “good and tenantable
repair,” a new trial will be granted where there has been a sub-
stantial breach of the covenant, and the evidence of the lessee’s
own witnesses shews that the damages awarded are insufficient to
put the premises in a state of proper repair (j).

The cases in which the sublessee is sued by a mesne landlord
stand, to some extent, upon different footing from those in which
the head landlord is suing, and the plaintiff is sometimes restricted
to nominal damages as a result of the fact that the head landlord
is the party to whom the obligation to repair is ultimately owed
by all the parties concerned (k). (See xii. post.)

57. Doctrine that the measure of damages is the amount
nmumhputthmhuhgoodnpdr—'l‘henﬂewhuh

prevailed two centuries ago in the English courts is expressed in
the following passage of Lord Holt’s judgment in an oft-cited case:

“We always enquire in these cases what it will cost to put the
premises in repair, and give so much damages” (a).

This rule was largely superseded about the middle of the nine-
teenth century by the alternative rule stated in the next section.
Indeed, some expressions of judicial opinion at and since that time
can scarcely be construed otherwise than as indicating an adoption
of the view that the damages ought never to be computed with
reference to the standard indicated by Lord Holt's doctrine (b).
But the propriety of employing either method of assessment,

(i) Paynev. Haine (1847), 16 M. & W, 541. Where the defendant’s own
witnesses it that there was some want of repair, a verdict for so umsll nn
amount as £14 10s. will not be set aside on tho und that the
cxculve Stanley v. ngpood (1836), 3 Bmg ( )4 Unle- tho uvlrd of
an arb not
merely in an u:uon on the nwnrd, but in an umon l‘or a brewh ol the covenant
to repair, Whitehead v. Tattersall (1834), 1 Ad. & E. 491. Where a plaintiff
declares as the survivor of two co-heiresses, and lays the breach after the death
of the other co-h the of the jury, in their estimate of

damages for non-repair, is not limited to the period subsequent to the death of
that co-heiress. Nizon v. Denham (1839) 1 J. & 8. (Ir) 416,

)] Macanlnw v. Napier (1883) 2 New Zeal, L.R. 24. But it should be

'.hsnh topntths i mnpnrunonhz

mvu;n)ble measure o

f damages. Beetho
See Clare v. Dobson (1911) 80 L.J. (l\?) lwluwﬁghhoflm

against underlessee in covenant
(a) Vivian v. Ckampm (1705) 2 Ld. Raym%
() “The damage by non-repair may surely be very dlﬂ'ount, if the
reversion comes to the landlord in six or in nine h d years. Lord
Holt’s doctrine would startle any man to whom the proposition was stated,”
Twur v. Lamb (1845) 14 M. & W. 412, ner Alderson, B. So late as 1893
J., declared it to be clear law that the true measure of damages is
quired to put the, ises into repair, butthelo-wthslmdlord
d by the d he saleable value of the reversion. Henderson
v. Thorn llgWIZQB 164, GZLJ (Q.B.) 586.
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according as one or other seems most convenient or best adapted
» On to do justice under circumstances, still continued to receive occa-
mﬁs sional recognition (¢). This trend of opinion, it is true, is chiefly
o spparent in Ireland, but any doubts which the practice of the

English judges and the language used by some of them, may have
raised in regard to the question whether Lord Holt’s doctrine had
not been entirely repudiated have been banished by a recent case

ssee's
mt to

dlord

which (¢) In 1839 it was held that, in an action on a covenant to keep premises
A in repair, contained in a lease for three lives with a covenant for perpetual
ricted renewal on the of the landlord, two of these lives having fallen when the
dlord action is brought, the measure of damages is the sum necessary to put the

owed remists into repair, and not merely the sum representing the diminution of the
andlord’s security for rent. Nizon v. Denham 1 J. & 8. (Ir.) 416. About
twenty years after Baron Alderson’s strong expression of disapproval, already

nount quoted, we find reported the following remarks of a judge of the same court:

chick “The damages recovered are usually such as are sufficient to put the premises
RS, in repair. _As & matter of faet, it is never proved in evidence to what extent
sed in the reversion is damaged.” . . . “The great object of a covenant of
| case: this sort is not to put money in the [noclmt: of a lessor, but to enforce the
" ““'_ : Q-r{ommn«s of the acts ltipui,ated for.”” Davies v. Underwood (1857) 2 . &

N. 570, (por Watson, B. In 1877 the law was laid down in an Irish case by
Palles, C.B., “Where the action is brought pending the lease, the damages

nine- may be, but need not necessarily be, the ?‘r:lent value of a sum equal to the

. cost of repair, that sum being pa_vl.h(e at the end of the term. . .

ction. damages may, but need not necessarily be, the injury caused by the want of

t time repair to the saleable value of the ion.”” The learned judge, in upholding
ti an instruetion, allowing the Wry to estimate the damages in either way, as

ypuion they thought proper, said: “Who is to decide in any particular case the most
with appropriate mode [of arriving at the damages]? I think that, save probably

e (b). in very extreme cases, such, for instance, as where, on the one side the lessor

has actually sold his interest, or on the other where the breach complained
iment, of has subjected him to a l.il&)ility to a head landlord, or other third party,
to a fixed amount, this is the province of the jury. They can best appreciate
the circumstances of each case, best consider the reasonable uses to which the

t's own premises can be applied, and determine whether their application to such cases
mall an will involve a reconstruction of that which was permitted to fall into disrepair
\ges are or & total destruction of the subject matter of the covenant. Metge v.
ward of Kavanagh (1877) 11 Ir. Rep. C.L. 431. In this case it was considered “‘the
fes, not most te way of making an all to the lessee, for the nditure
wenant necessary to make repairs is by deducting the value of the interest, during the
slaintiff lease, of the sum representing the value of the necessary repairs; or, in other
edemh' words, by reducing the actual cost of the repairs to the present value of that
nate of oo

mmrysblentheendoltheleue
leath of . In the case of a fee-farm grant, where there is no reversion, and the only
right the grantor has is to preserve the security for his fee-rent, and to have the

ould be premises kept in such repair as shall not impair this security, or so endanger the
not the recovery of the premises in fair tenantable condition, if there is an evietion for

non-payment of rent, the principle of ascertaining the sum required to restore
of lessee the p to ble repair, and reducing this sum to its present

value a8 a reversionary interest which will come into possession at the termina-

tion of the t, is not deemed to be properly icable. In such a case it
, if the § was directed t| damages should be at the sum by which the
i | interest of the in the premi prised in i grant had
stated,” been depretiaua by the alleged breaches and that regard should be had to any
as 1893 diminution in the security of the fee-farm rent, or in the selling value of the
8 is not grantor’s interest in the premises in their existing condition, as W with
andlord their condition if duly kept in repair. Lombard v. Kennedy (1868) 23 L.R.

inderson (Ir) 1.
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in the House of Lords, which determines that there are really two g
alternative rules for estimating the amount recoverable by the The
lessor. In an opinion concurred in by Lord Morris and Lord take the ¢
Macnaghten, Lord Herschel said: 1t were of
“I do not think any hard and fast rule can be laid down as to that the |
the damages which may be recovered by the covenantee during »uulrshon
the currency of a lease in respect of a breach of a covenant to keep ’ “"" "
the demised premises in repair. All the circumstances of the case effect:

must be taken into consideration, and the damages must be assesscd . Th."
at such a sum as reasonably represents the damage which the cove- s, i
nantee has sustained by the breach of covenant. . . . I quite W?K"'m‘
agree with the criticism to which Lord Holt’s view has been bre by h’:

subjected, if that learned judge intended to lay down that, what-
ever the circumstances, and however long the term had to run,
the damages must necessarily be what it would cost to put the
premises into repair. On the other hand, I think it would be
equally wrong to hold that this could never be the measure of
damages, whatever the circumstances, and however nearly the
term had expired” (d).

In the case cited it was shewn that, under the circumstances, the
application of either test yielded the same results.

58. Doctrine that the measure of damages is the depreciation
in the selling value of the reversion caused by the breach.— The
doctrine which, for at least fifty years, was applied by the English
courts nearly, if not quite to the exclusion of that noticed in the
last section, is that the amount of damages recoverable for a
breach of the covenant to repair is measured by the extent to
which the reversion has been injured by the failure to repair.
In other words, ““ the criterion of damage is the loss which the land-
lord would sustain by the non-repair, if he went into the market
to sell the reversion” (a). In a recent case in the Court of Appeal
ngl)v, .d., said —

(d) (‘onquul v. Ebbetts [1896] A.C. 490. See further, as to this case, sec

61, post. This expression of opinion seems to throw considerable doubt upon

if it does not actually overrule the decision in Henderson v. Thorn [1803] 2

.B. 164, which proceeds upon the theory that the doctrine which declares the

spreciation in lLe selling value of the reversion to be the measure of damages

is 80 far rigid and invariable, that a sum paid by the lessee as damages for s

breach of the covenant to repair in an action brought during the currency of

the term will be pmumod w lmva been paid by him with a knowledge that
his lmhnhty was com| his basis. See sec. 58, post.

See judgment of Earl lmebum, LC, in Ilyman v. Rose [1912] A.C. 623,
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(a) Smith v. Peat (1853) 9 Exch. lOl lmn B. See also Conquest Lords.  See Iy
Ebbelts [1896] A.C. 490; th‘emm V. ] 2 Q.B. 164; Doe v. Position of thy
Foulands (1841) 9 C. & P. 734, per Col me mcly( 888) o, Hyman v
23 L.R. Ir. 1; Perry v. Bank, elc. (1886) 16 UCCP 404. The same rule is indsor (1914

ug plied nhere the action is bmught for waste. Whetham v. Kershaw (1885 © Smil

Q.B.D. 613, 34 W.R. 340, per Bowen, L.J. Where a lessee covenants to
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r two “The rule is that on a covenant to keep in repair you are to Annotation.
r the take the effect upon the value of the reversion, treating it as though
Lord it were carried into the market for sale under such circumstances
that the purchaser might do whatever he liked with the property,
as to and then tumn it to the best advantage” (b).
uring The remarks of Lopes, L.J., in the same case are to the same
k('l'll ﬁ' .
effect:

! case “The measure of damages for the breach of a covenant to keep
essed in repair during the currency of the term is the loss which is

oove- oceasioned by the lessor's reversion—a loss which will be greater
quite or less, according as the term of the tenant at the time of the
been breach has a less or greater time to run.” He said that he would
what- have left the case to the jury in these words: “What you have to

) nun, consider is what is the loss occasioned to the plaintifi’s reversion.
it the In order to arrive at that you must in your own mind determine
1d be what is the value of this reversion with this covenant observed,
ire of and what is the value of this reversion with the covenant not
y the observed; and the difference between the two sums will be the loss

which the plaintiffs have sustained in respect to their reversion.”
w, the For the purpose of the above doetririe it is of course immaterial

whether the action is brought against the original lessor or an
iation assignee of the term (¢).

The The special reason which is supposed to render this the only
nglish fair rule for estimating the damages in cases where the lease has a
in the long time to run, is supposed to be that, “when the damages are
for a awarded to the landlord, he is not bound to expend them in repairs,
mt to neither can he do so without the tenant’s permission to enter on
‘epalr,

+land- B Qi

awarket maintain the premises in as good a condition as they would be when repaired
I by him ing to an agr , and the p ises are destroyed by fire, the

\ppedl measure of damages for which he is liable is the cost of rebuilding less the sum

by which they will be increased in value as a result of the rebuilding. Yates
v. Dunster (1855) 11 Exch. 15. Supposing the injury to the reversion to be
taken as the measure of the damages in a case where a tenant has received
8e, se¢ notice from a public body to treat for the sale of his interest under the com-
t upon pulsory provisions of a statute like the English Lands Clauses Consolidation

1803) 2 Act of 1845, the lessor, in an action brought for breach of the covenant before
wres the the actual miﬁnment under the statute, is entitled to have the damages
Amages assessed with to the d ination in the value of the reversion up
»s fors to the date of the assignment, and not merely up to the date when the notice
enc_\'h:{ to treat was received. Mills v. Guardians, eic. (1872) L.R. 8 C.P. 79.

e t
e (b) Ebbetts v. Conquest [1895] 2 Ch. 277. So far as the opinions of the
C. 68, Lords Justices embody the view that the method of the assessment here

explained is the only correct one, they have been overruled by the House of

Tonquet Lords. See last section. But their remarks stand as an authoratative ex-
Dot v. position of the particular doetrine applied.

(18%) _ Hyman v. Rose [1912] A.C. 623; Straus Corp. v. International Hotel
! rule is Windsor (1919) 48 D.L.R. 619,

+ (188
wants 0

(¢) Smith v. Peat (1853) 9 Exch. 161.
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Annotation. the premises” (d). But this consideration does not seem very dis s
conclusive, since, whatever the footing on which the damages avoids al
are computed, the amount recovered will be credited to the tenant Soday. &
in any subsequent litigation, whether it was actually expended by in\ol\.'(:.
the landlord or not. See sec. 56, ante. andif I w
XI. Measure of damages in actions brought after the expiration of to think t
the term by a ground landlord against his immediate lessce, rule.  Bu
59. Damages usually assessed at the amount required to put (_w f“
the premises in repair.—The rule ordinarily applied in the assess- oo of ye
ment of damages was thus stated by Lopes, L.J., in a recent case: n;u:i:,eapp‘
“Where the term has come to an end, and the action is on the oh ) e
covenant to leave in repair, the measure of damages is the sum it . els‘s&or
will take to put the premises into the state of repair in which the d :0‘:;
tenant ought to leave them according to his covenant” (a). “"l idiary
There has been some controversy as to whether the method of - tw:i ’
computation specified in this passage is not the only correct one, - T;; “l;
Discussing this question lately in the English Court of Appeal (1) “ ‘:_m
Lord Esher said: Shpeen
“A great many cases have been cited, of which only one was i, whzl;t
directly in point, though another was as nearly as possible in point; Soikari olvee
and a series of dicta of learned judges have been referred to, which B
seem to me to shew that for a very long time there has been a suted by |
constant practice as to the measure of damages in such cases. o daas
Such an inveterate practice amounts, in my opinion, to a rule of o “0'::
law. That rule is that, when there is'a lease with a covenant to snt-of 4
leave the premises in repair at the end of the term, and such Hiverr
covenant is broken, the lessee must pay what the lessor proves TSI
to be a reasonable and proper amount for putting the premises oMl b
into the state of repair in which they ought to have been left. It These 1
is not necessary in this case to say that that is an absolute rule regarded tl
applicable under all circumstances; but I confess that I strongly pro-eminen
ey iE—— ance of the
(d) Coleridge, J., in Doe v. Rowland (1841) 9 C. & P. 734. In this case Denman, |
the learned judge also’ pointed out that, if a lease for 100 years has 99 years to required to
run, it cannot make much difference in the value of the reversion whether the
pmmunl are now in repair or not. have been
) Ebbetts v. Conquest [1895) 2 Ch. 377. See also Joyner v. Weekt value of th
[1391] 2 Q. B 31; Henderson v. Thorn [1893) 2 Q.B. 164; Inderwwk v. Leech tenant had
(1884) C. E 412 1 T.L.R. 95, affirmed T.L.R. 484; Mayne on Dam.
(4th Ed.) uoted with approval by Denman, J m Morgan v. Hardy e
(1886) 17 & B. D ;‘IO (p. 779) .thre a tenant remains in jon unders
void lease until term specified n has expired, the should, of () Lure

delivered Ju
O.L.R. ’:.iﬂdF‘
Commercial P

course, be l-mad with reference to the state of pmmmes at the end of the
term. Beah v. Sanden (1837) 3 Bmg (N.C.) 850
As to tl y of the of a surveyor to estimate o0

behalf of both parties the amount due for Tpldauons when the expiration (d) Seeq

of the term is approaching, see Woodfall L. & T. (15th Ed.) 683. (¢) Dent
(b) Joyner v. Wulu [1891] 2 Q.B. 31 followed by Buscombe v. Stark 1

(1916) 30 D.L.R. 736. §-52p.L
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L very incline to think that it is so. It is a highly convenient rule. It Annotation.
mages avoids all the subtle refinements with which we have been indulged
tenant to-day, and the extensive and costly inquiries which they would
led by involve. It appears to me to be a simple and businesslike rule;
and if 1 were obliged to decide that point, I am very much incllned
to think that I should come to the conclusion that it is an absolute

o of rule. But it is not necessary to determine that point in the present

fonses. case. The rule that the measure of damages in such cases is the

to put cost of repair, is, I think, at all events, the ordinary rule, which

ABRCES- must apply, unless there is something which affects the condition

t case: of the property in such a manner as to affect the relation between

on the the lessor and the lessee in respect to it.”

sum it Under a covenant to deliver up premises in thorough repair

ich the and good condition the lessee is bound to renew or rebuild any
subsidiary part of the premises and is liable for damages if he does

hod of not do so (¢).

ct one. The language of Fry, L.J., is somewhat less decided:

eal (b “I cannot help observing that the rule so laid down is one of

great practical convenience. It is more simple than the inquiry
to what extent the reversion is damaged, which appears to me

ne was

point; to involve many matters in respect to which the lessor has nothing
which to say to the lessee. It is much more simple than the rule sug-
been a gested by the judgment of the Court below, viz., that the measure
Cases. of damages is the amount of the diminution in value of the reversion
rule of not exceeding the cost of the repairs. That involves the ascertain-
ant to ment of two amounts in order to take the smaller of the two.
d such However exact such a measure of damages may be, there is, as
proves it seems to me, a complexity about it which unfits it for determining
remises affairs as between man and man in a court of law.”
ft. It These utterances shew, at all events, that the Court of Appeal
ite rule regarded the method of computation which they applied as being
trongly pre-cminently “the workable one” (d). But the practical import-
ance of the question is greatly diminished by the fact that, as
this case Denman, J., recently remarked, in most instances the amount
Fraey “; required to place the premises in the state in which they ought to

have been left is the same amount as that by which the selling

. Weeks value of the premises falls short of what it would have been if the
v. Leuch tenant had done his duty (e).

m Dam.

v. Harly sy

fers
\h:::l‘dk:rof (¢) Lurcott v. Wakely [1911] 1 K.B. 905, followed by Middleton, J., who

ud of the delivered judgment of a Divisional Court in Bornstein v. Weinberg (1912) 27
O.LR. 536, 8 D.L.R. 752, also Jones v. Joseph (1918) 87 LJ (l\ B.) 510;

{mate 08 Commercial Properties v. La Compagnie Leduc g4

kpiration (d) See opinion of Wills, J., in Henderson v. TAoru [1893] 2 Q B. 164.

(¢) Denman, J., in Morgau v. Hardy (1886) 17 Q.B.D. 770, 779.

v. Start
¥ 8 852 .L.R.
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In cases where the premises are delivered up in such bad repair
that they cannot be occupied at once by another tenant, the land-
lord is entitled to recover not only the amount necessary to put
the premises in repair, but an additional sum for the time during
which the premises will be useless owing to the repairs not having
been done (f).

If we adopt the view that the damages awarded in an action
brought on the covenant during the currency of the term shall be
conclusively presumed to have been assessed with reference to the
selling value of the reversion, (see sec. 57, ante), the consequence
obviously follows that, when the landlord brings an action at the
end of the term, the lessee is not entitled to have the damages
computed on the theory that the sum paid in the first action repre-
sented the sum necessary to put the premises in repair (g). But
whether any such rigid presumption can be indulged, indepen-
dently of direct evidence, is, to say the least, extremely doubtful
since the decision of the House of Lords in Conquest v. Ebbetts.
See sec. 56, ante.

60. Application of this rule independent of the question whether
lessor actually loses by the want of repair.—The rule stated in the
last section has been described by Rigby, L.J., as an “arbitrary”
one, “laid down upon grounds of convenience” (h). *Arbitrary”
it may well be called, for it is held to govern the amount of damages
recoverable, whether or not the lessor in fact loses by the want of
repair. It frequently happens that, at the expiration of a lease,
it is more to the interest of the landlord to have the demised
buildings altered or even destroyed than to have them put in
repair. But in the assessment of the damages, this circumstance
does not enure to the benefit of the tenant ({). The principal

(f) Birch v. Clifford (1891) 8 T.L.R. 103. See also Woods v. Pope (1835
1 Seott 536, 1 Bing. (N.C.) 467 [no covenant, however, mentioned on the
report], where the court refused to disturb a verdict giving damages for the
inability of the landlord ta let the premises for six weeks after the tenant ha
quitted them.

(g) Henderson v. Thorn [1893] 2 Q.B. 164, per Wills, J., who said: “It is
impossible for us in this case to treat the first set of damages as the equivalent o
putting the premises in repair; we can only say that, when the end of the tem
comes and the landlord is entitled to put the premises in repair at the expense
of the tenant who has broken his contract, he shall not have the money twie
over, but shall, subject to an all for such depreciation as would have
acerued, had the covenant been performed on the first oceasion, between that
date and the end of the term, subtract what was paid to him before from the
amount that he now recovers.” It was held that the official referee had correct-
ly assessed the damages by determining the sum required at the end of the lesse
to put the premises in repair and ucting therefrom the amount paid it
court in the first action together with sum for depreciation.

(h) Ebbetts v. Conquest [1895] 2 Ch. 377. See Hyman v. Rose [1912] AC
623. Sullivan v. Doré (1913) 13 D.L.R. 910.

(i) Inderwick v. Leech (1884) C. & E. 412, 1 T. L. R. 95, af"d 1 Times L R
484; Joyner v. Weeks (1891] 2 Q. B. 31 (see infra). “It is true,” said Wills
J., in a recent case, “‘that the sum paid by the tenant is often a sum prepos

52 D.LJ
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52 D.L.F
gave an interesse termini during the continuance of the defendant’s
term, and could not take effect to give an estate as between the ants as t
plaintiff and the third person until the relation between the covenant
plaintiff and the defendant was at an end. At the moment of the plaintiff’s
determination of the lease between the plaintiff and the defendant, which so
the premises were out of repair. And, if we cannot look at the second le
contract between the plaintiff and the third person, or anything was requ
that took place under it, there was nothing but the ordinary case the case
of the breach of a covenant to leave the premises in repair. In my repairs?
opinion the contract between the plaintiff and the third person which the
cannot be taken into account; it is something to which the set up.
defendant is a stranger. So, also, anything that may happen second le
between the plaintiff and the third person under that contract or take a
after the breach of covenant is equally matter with which the the secon
defendant has nothing to do, and which cannot be taken into | that I can
account. These are matters which might or might not have of action ¢
happened, and, so far as the defendant is concerned, are mere time “’hﬁjl
accidents. The result is that there is nothing to prevent the nothing i
application of the ordinary rule as to the measure of damages in regard its
such a case. . . . If anything could prevent the application cause of g
of the ordinary rule that the measure of damages is the cost of rule asto
such repairs as were contemplated by the covenant, it could only Upon ¢
be something in the condition of the premises which affected the any deduc
relation between the lessor and lessee in respect of them, and that have so a
contracts made between the lessor and a third person must be neighbourl
disregarded. The rule I have mentioned is a good working rule, purposes,
and 1 believe it to be the legal rule.” cheaply, tl
“In what way,” said Fry, LJ., “can that lease affect the were replac
question between the plaintiff and the defendant? It may be to covenan
regarded in three points of view. The first involves the question Xl Mu
whether any estate passed by it. It was contended for the defend- th
ant that, the lessor having parted with his reversionary estate for 81, Aw
a term of twenty-one years, his right was confined to the right to foﬂeit:ed =
such damages as the owner of a reversion expectant upon the ol daty :
determination of that second lease would have sustained by reason e uﬂ'fve:
of a breach of the covenant in the first lease. I see no ground for finally carri
that contention. The second lease passed no estate until posses- although
sion was taken under it. It only gave an interesse termini which e dicrant
would, on possession being taken, become an estate. The lessor i sucf r:cu
had a right of entry on the determination of the first lease. Direct- immediat:;
ly that happened, a right of action for damages accrued in respect landlord, &
of the breach of the covenant to yield up in repair. Therefore illtroduc;
the lessor’s right of action for these damages vested before any sy in'j

estate vested in the grantee of the subsequent lease. Consequently
that lease cannot affect the case so far as the passing of any estate
under it is concerned. Then, secondly, with regard to the cover
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oy ants 85 to alterations, ete., contained in that lease, how can such Annotation.
n the covenants, which u'e_unperfonned at the dn‘t.e of the vesting of a
of the plaintifi’s right of action, take away or modx!.y the right of action
ndant which so vested? I will assume that there is a covenant in the
ot the second lease to put the premises into the same state of repair as
ything was required by the first lease. But, even so, how can it affect
v chm the case any more than an agreement with a builder to do the
o my repairs? It appears to me that it is res inter alios acta, with
p(,m;] which the lessee hu nothing to do and which he is not entitled to
b the set up. Then, thirdly, how can subsequent performance by the

second lessee of the covenants which he has entered into abridge

:];::: or take away the cause of action that vested in the lessor before
sh the the second lease took effect? I can see no ground for thinking
'n o that I can do so. As a general rule, I eol_weive that, where a cause
. hiam of action exists, the damages must be estimated with regard to the

Appesstan time when the cause of action comes intp existence. I can find
nt the nothing in the existence of this reversionary lease, whether I
regard its operation before or after the vesting of the plaintiff’s
cause of action, to interfere with the application of the general
rule as to the measure of damages in such cases.”

\ges in
ication
sost of

4 only Upon an analogous principle the lessee is not allowed to claim
ke any deduction from the damages on the ground that the premises
d that have so altered in value by reason of the deterioration of the
sl b neighbourhood, that they might be equally. valuable for letting
g rule purposes, if some of the repairs were omitted, or done more

: cheaply, than if everything requiring to be replaced or repaired
b the were replaced or repaired according to the ordinary rules applicable

to covenants to repair (I).

ay be

1estion XII. Measure of damages in actions brought by lessees against
lefend- their sublessees and assignees.

ate for 61. Amount recoverable while the superior lease is still un-
\K‘“'t'h‘; forfeited.—(a) Generally.—The question of the proper measure
o

of damages in actions brought by mesne landlords against under-
reason tenants was recently discussed very fully in a case which was
ind for finally carried up to the House of Lords. It was determined that,
posses- although the general principle that the damages are measured by
which the depreciation in the value of the reversion is no less applicable
lessor in such a,case than in one where a reversioner in fee is suing his

Direct- immediate lessee, the mesne landlord’s liability over to the superior
respect !mdlord, and the undertenant’s knowledge of that liability,
P“‘f“'f introduce special elements which it is necessary to take into
re any account in applying the general principle under these particular
uently circumstances.

estate )

ooves (1) Morgan

v. Hardy (1886) 17 Q.B.D. 770, affirmed by the Court of
Apml (1887) 35 W.R. 6&, and approved in Joyner v. Weeks, supra; Sullivan
:iﬁlﬂ)é4(>ll!)ll)3[)4]li‘ lgl%R 910; Straus Corp. v. International Hotel Windsor
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Annotation. The lease there under review bound the lessee by the usual

Dominion Law Rerorts. 52 D.LR, 52 D.L]
the reve
lessee fr
premises
the actic
b) 1

covenants to keep and leave the demised premises in repuir.
Subsequently a party, with notice of the original lease, was
granted a sublease at an improved rent, containing similar coven-
ants, for the whole term less ten days. The action was brought

by the lessce three and a half years before the expiration of the —When
term against the sublessee for a breach of his covenant to keep in of inden
repair. The Court of Appeal proceeded upon the broad ground parties ¢
that this sum must be regarded as the damages which a sublessee and the
who was informed of the obligations under which the mesne land- the cove
lord lay to the original lessor must be taken to have contemplated more thi
as the result of the breach of the covenant (a). It was argued the cow
that the computation of damages on such a basis would in effect superior
introduce a stipulation for indemnity unto the underlease; but this to pay, |
contention did not prevail. A special point also made by Righy, |Il':;ﬂli sti

delence |

L.J., was that a sufficient reason for applying a standard different
from that which was appropiate in the case of a reversioner in fee |
was furnished by the fact that a reversioner of ten days of a tern
cannot take his reversion into the market and sell it to a purchaser
to be dealt with as building ground. *If,” said the learned judge,
“the supposed general rule of the diminution of the reversion
were to apply to a case of this kind, the result would seem to
follow that, in a case of ten days reversion, or three days reversion,
nothing but nominal damages could be recovered during the term
upon the covenant to keep in repair.”” The damages for which the
defendant was accordingly held to be liable was the sum represented
by the difference in value between the reversion with the covenant
performed as it ought to be, and the value of that reversion with
the covenant unperformed.

The House of Lords took the same view as the Court below,

(¢) F
an eleme
sublessec
right to
lative it
happen,
the spe(
expires |
mately |
the pren
it is ext
entirely
the cons
then on

though the test of contemplation was not so directly relied upon. 'W‘“_‘ to
“1f,” said Lord Herschell, “the premises were now in good repair "‘P:}"‘ ‘(

the reversion of the respondents would secure them the improved
rent to the end of the term, without any liability on their par,
unless it were to the extent to which repairs subsequently became
necessary. As matters stand they can only receive this rent,
subject to the liability of restoring the premises in good repair ©0
that they may in that condition deliver them to their lessor. The

ejected

lessee an
landlord
premises

e) V¥

difference between these positions represents the diminution in the ) }
value of their reversion owing to the breach of covenant” (b). a lease cor
As no substantial damages can be recovered for a breach of a :‘";::H"" .

general covenant to repair, unless some injury has been done to covenants

destructiol

(a) Citing Hadley v. Bazendale, 9 Exch. 341, —

(b) Conguest v. Ebbetts [1896] A.C. 400, affirming (1895] 2 Ch. 377 applied in

BSee Clare v. (1911), 80 L.J. (K.B.) 158. Clare v. D
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the reversion, nothing but nominal damages are recoverable by a Annotation.

. leasoe frem & Gaiblosmes, wheve the lomee has himeslf entered the
L " premises and made all necessary repairs prior to the bringing of
LOven- the action (¢).

rought (b) Where there is a contract of indemnity (see also below, s. 62).
of the —Where the contract of an assignee of a lease is substantially one
e in of indemnity, the Court will adjust the rights and liabilities of the
round parties on a corresponding basis, treating the assignee as principal

slessee and the original lessee as surety in respect to the liability under
+ land- the covenant, and will refuse to allow the original lessee to recover
plated | more than nominal damages from the assignee, unless an action on
irgued the covenant has previously been brought against him by the
effect superior landlord, and he has already paid, or been adjudged liable
2t this to pay, damages assessed in that action. Otherwise, the assignee,
Righy, Leing still liable to the landlord on his covenant, would be without
Necont | defence if a second action should be brought on that covenant (d).
in fee | (c) Possible arrangements after expiration of superior lease, not
i tun B an element to be considered.—(See also 44 (j), supra).—Where a
sublessee is sued for a breach of the covenant to repair, he ‘“has no
right to demand that, in the nt of the damages, a specu-
orsion lative inquiry should be entered upon as to what may possibly
e happen, and what arrangements may possibly be come to, under
rion, the special circumstances of the case, when the superior lease
» term expires by effluxion of time.” No weight, therefore, can be legiti-
oh the mately aseribed to the consideration that, owing to the nature of
sented the premises, and the changed circumstances of the neighbourhood
enant B it is extremely probable that the ground landlord will make an
' with entirely different use of the site when the term came to an end,
the consequence being that he will not desire to have the buildings
below, then on the land put into good repair, and will arrange with the
upon. ltm to accept from him a sum less than the cost of making the
repair repairs (e).
roved 62. Amount recoverable where the original lessee has been
+ pant, ejected by the superior landlord.—In cases where the original
moaInd lessee and his sublessee have been both ejected by the superior
. ont. landlord for the failure of the lessee himself to pay the rent of the
it 80 prﬂnises, the lessee may recover substantial damages from his

 The © William v. Williams (1874) L.R, 9 C.P. 650
in the (d) Beattie v. Quirey (1876) 10 Ir. n C.L. 516, whcre one who had taken
8 a lease containing a covenant to repair ullmed it to a person who coven-
b uln anted to perform the covenants in the olxlm.l lease and to indemnify his assignor

against 1 actions, suits, expenses and claims, on account of the breach of such
pne to covenants, of certain houses on the land demmd and subsequently, upon tbe

destruetion by fire of a portion of the premises, the superior landlo:

menced an action against the original lessce for a breach of his oovmnt

(¢) Conquest v. Ebbetts (1896] A.C. 490. Compare the similar rule

h. 370 nm-lwd in actions brought after the end of the term. Sec. 60, ante. See
Ylare v. Dobson (1911) 80 L.J. (K B.) 158

chaser
Judge,
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Annotation. gyhlessee for a breach of the covenant committed while the lessee

was still owner of the reversion, even though the superior landlord
has not yet demanded or recovered damages on his own account (1),
A fortiori may the amount of the dilapidations existing at the
time the ejectment was brought be recovered by a mesne land-
lord from a sublessee who committed the breach of covenant for
which the superior landlord forfeited the term? (b). 'But under
such circumstances he cannot recover the value of his reversionary
interest. The loss of that interest is deemed to be the result, not
of the undertenant’s breach of covenant, but of the breach by the
plaintiff himself of the covenants entered into by him with his
lessor (¢). An additional and independent reason for refusing to
allow the value of the interest to be taken into account exists, if it
is shewn that one of the covenants upon which the ejectment was
founded was contained in the superior lease, but not in the sub-
lease, and there is nothing to shew that the landlord might not
have recovered possession of the property for a breach of that
covenant (d).

63. Lessee’s right to be indemnified by his sublessee or
assignee for the costs of defending an action brought by his lessor.
~—(a) Where there is no comnection between the covenants in the
original lease and the under lease—Where there is no express
agreement by a sublessee to indemnify his lessor against a breach
of the covenants as to repair, such an agreement will be implied
only under the circumstances noticed in sub-sec. (b) infra. If the
independence of the obligations assumed by the superior lessee
and the sublessee is a reasonable inference—as where the sublessee
has merely covenanted to keep the premises in repair (a), or has
entered into covenants which are so materially different from the
lessee’s that a performance of the one would not necessarily be a
performance of the other (b)—the liability of such sublessee to

(a) Davis v. Underwood (1857) 2 H. & N. 570.

(b) Clow v. Brogden (1840) 2 M. & G. 39.

(¢) Logan v. Hall (1847) 4 C.B. 508.

(d) Clow v. Brogden (1840) 2 M. & G. 39.

(a) See Walker v. Hatton (1842) 10 M. & W. 249.

(b) Penley v. Watts (1841) 7 M. & W. 601. Although the covenunts
contained in a sublease may be the same in language, with a single important
exception, as those in the original lease, yet they must be regarded as differ-
ing in substance, when the sublease was granted two years after the lease,
for, as the sublessee is only bound to put the premises in the same condition
as he found them at the time of the Yun to himself, the covenants would
necessarily not have' the same effect. Walker v. Hatton (1842) 10 M, & W
249. A sublease which contains the same covenants as the original leuse,
but which is eight years later in date, and contains no reference to the orig-
inal lease, does not give the lessee right to “contribution or indemnity”
within the meaning of Order XVI., Rule 48 of the (English) Rules of the
Supreme Court. Pontifex v. Ford (1884) 53 L.J. (Q.B.) 321 [Pollock, B.,
Mnﬁiﬂmﬂ, Hornby v. Caldwell (1881) 8 Q.B.D. 329 (see infra) on the ground
that the original lease was referred to in the sublease, and also on the general
principle that even where covenants are similarly worded, their actual effect
18 different as regards old and new houses).

[S2D.LR.
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lessee reimburse the lessee for the damages which he has been compelled Annotation.
ndlord to pay in an action brought by the superior landlord for a breach

nt (a), of the covenants as to repair, extends only to that portion of the
at the damages which was necessarily incurred by the lessee, viz., the
land- amount required for the purpose of putting the premises in repair.
nt for As a general rule, therefore, the costs of defending the superior
under | landlord’s action are not recoverable from the sublessee. Such
ionary costs are deemed to have been incurred by the lessee in his own
It, not wrong, for the reason that he can put an end to the controversy
oy the between him and the lessor by paying over or depositing in court
th his the sum required for repairs. They are, therefore, not a necessary
ing to consequence of the breach of the covenants (c).
8, if it (b) Contract of indemnity implied from the substantial identity
1t was of the covenants in the two leases.—*‘ An implied contract of indem-
e sub- | nity arises whenever two contracts are made, and the second
1t not contract contains a stipulation to do the very thing which was
[ that undertaken to be done by the first.” On this principle a clause in
a sublease that ““letting shall be subject in all respects to the terms
ee or of the existing lease and the covenants and stipulations therein,”

essor. renders the sublessee liable for such costs as the lessee reasonably
in the incurs in defending an action brought by the lessor for breach of

Kpress the covenant to repair (d).

yeach (¢) Rule where the underlessee enlers into an express contract of
nplied indemnity.—In one of the cases already cited (e), it was laid down
If the in broad terms by Parke, B., that an underlessee who enters into

lessee a contract to indemnify the mesne landlord against a breach of the
lessee covenant in the original lease to keep the premises in repair, is
r has responsible for the costs of an action by the superior landlord to
m the —_

rbhe a (c) Walker v. Hatton (1842) 10 M. & W. 249, following Penley v. Watts
108 $0 (1841) 7 M. & W. 601. See also Ebbetts v. Conquest (1895) 2 Ch.D. (C.A.)
s 377 (per Lindley, L.J.); Logan v. Hall (1847) 4 C.B. 598; Smith v. Howell
(1851) 6 Exch. 730; Taylor v. Strachan (1858) 16 U.C.R. 76. These cases
outweigh the authority of Neale v. Wyllie (1824) 3 B. & C. 533, 5 D. & R.
442, holding the sublessee liable for the costs of defending the superior land-
lord’s action, on the ground that the original lessee had no right to enter
for the purpose of repairing. This reason is plainly inadequate to support

- the conclusion based upon it, as the lessee has open to him the two courses
::mnl mentioned in the text; and also Clare v. Dobson (1911) 80 L.J. (K.B.) 158,
differ- (d) Hornby v. Caldwell (1881) 8 Q.B.D. 329. The plaintif’s know-
| lease, ledge of the fact that he was at all events liable for some damages, and that
adition the action was, therefore, indefensible to that extent, was not adverted to
would by the court. The case is, therefore, a negative authority for the doetrine

& W, that a lessee who admits the breach is not always bound on pain of losing
lease, his right to costs, to suffer a j nt by default. See (¢, d,) infra, note.
p orige The facts upon which stress was laid were that the sublessee had declined
anity”! to pay the amount claimed or to take nnﬁ' responsibility of a defence to the
of the action. Lord Esher said that under such circumstances the lessee was not
%k, B, bound to submit and run the risk of the sublessee saying he had paid too
ground much; sce Clare v. Dobson, ante.

jeneral (€) Penley v. Watts (1841) 7 M. & W. 601.

| effect
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recover d for such a breach. But apparently this doctrine

is to be read as subject to the implied exception that the lessec, if
he defends an action by the superior landlord with full knowledge
that the proper repairs have not been made, cannot recover the
costs from the sublessee. Lord Abinger expressed the opinion
that under such circumstances, the rule limiting the recovery of
costs to those necessarily incurred, probably prevented recovery | f).
(d) Liability of an assignee for costs.—It is well settled that the
implied duty of each successive assignee of a term to indemnify
any of his predecessors in interest who may have been compelled
_to pay damages for a breach of the covenant does not (see sec. 7,
ante), extend to the reimbursement of the costs which may have
been incurred in resisting a claim which was known to have been
well founded. *‘No person has a right to inflame his own account
against another by incurring additional expense in the unrightcous
resistance to an action which he cannot defend” (g). Especially
inexcusable is it for an assignee to “inflame his account’ in this
manner, where the proper amount of the damages has already een
settled by a previous suit. Even an express contract of indemnity
couched in the most comprehensive terms will not then enable
him to recover the costs of defending a second suit (1).

X11II. Pleading and practice.

In the present subtitle it is proposed to bring together some
miscellaneous rulings which will be found useful in the conduct of
litigation involving the obligations of tenants with respect to
repairs. The decisions upon points of technical pleading have
been inserted for the reason that they are still living precedents in
those jurisdictions where the older system of procedure is still in
force, and will be suggestive even to lawyers who practise under
statutes framed upon the same lines as the English Judicature
Act.

64. Action upon agreement to repair is transitory.—The action
of assumpsit on an agreement to repair contained in a lease from

(f) Walker v. Hatton (1842) 10 M. & W. 249,

(9) Lord Denman in Short v. Kalloway (1839) 11 Ad. & E. 28.

(i) Smith v. Howell (1851) 6 Exch. 730 [covenant was to ‘“‘save harm-
less and indemnify’’ the assi inst the in the original lease
and “all costs, damages, and expenses which may be incurred b)' reason of
any delay, breach, default in payment or performance thereof”). In this
case there had- been successive assignments, and the second assignec wss
seeking to recover from the third assignee the costs of an action brought
B o rondere st s s s 1n an sk by e

rei against sucl n an egsee.
Ald ., exp d the opinion that best mode of asecertaining the
actual amount due for dilapidations in such a case is for the first assignee to
suffer a judgment by default, so that the parties may have the matter properly
settled by a competent tribunal.
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vear to year, terminable at six months’ notice, is transitory, not
local (7).

65. Service of the writ out of the jurisdiction.—An action
against the assignée of a lease for breach of a covenant to repair
contained in the lease is an action for the enforcement of a liability
affecting land or hereditaments within the meaning of Order XI.,
r. 1, (b) of the Supreme Court of Judicature. Service of the writ
of summons out of the jurisdiction is therefore allowable in such an
action where the land is situated within the jurisdietion (k).

66. Bringing in new parties.—Order XVI., rules 48, 52, pro-
viding that where a defendant claims to be entitled to contribution
or indemnity over against any person not a party to the action,
the judge may, on notice being given to such last-mentioned person,
make such order as may be proper for having the question deter-
mined, does not cover a case where a lessee claims relief against
an under-lessee holding by a deed containing a covenant to repair
precisely similar to that in the original lease. The covenant in the
underlease cannot be construed as a covenant to indemnify the
defendant against or to perform the covenant in the original lease,
for the reason that the terms of the covenant to repair must in each
case be construed with reference to the ages and character of the
premises at the time of the demise (I). See see, 23, ante.

Under Rule 11 of the same Order, a person occupying the de-
mised premises under a contract for an assignment from the lessee
which contained a stipulation to indemnify such lessee, but which
was never executed may be brought in as a third party in an action
against the executors of the lessee for breach of the covenant to
repair (m).

67. Declaration.—(a) Sufficiency.—It seems that, in an action
for not repairing, the declaration ought to state the term for which
the premises were demised, at all events where the quantum of
damage may depend upon the length of the term (a).

Where a lessee covenants to keep in good repair a house, out-
houses, and stables, and the breach assigned is that he permitted
the racks in the stable to be in decay, a verdict should not be set
aside on the ground that the plaintiff did not specifically set forth
that the racks were fixed, and so part of the freehold. To give the
declaration any other construction would be very remote (b).

(J)  Buckworth v. Simpson (l&%) 5 Tyr 344, 1 C.M. & R. 834.

(k) Tassell v. Hallen [1892] l?

(l)  Pontifex v. Foord (1884) R. 12 QB[) 152, This theory of the
significance of the verbal identity of the covenants in the lease and under-
‘| KH(‘I mn‘m to be different from that entertained in the case cited in sec.
3 (b), ante

(m) Byrne v. Browne (1889) 22 Q.B.D. 6!

(a) Turner v. Lamb (1845) 14 M. & W, 412 [lhe declaration was amended
upon the recommendation of the court).

(b) Anon, (1891) 2 Ventr. 214.
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A co t to repair at all times, when, where, and as often
as occasion shall require during the term, and at furthest within
three months after notice of want of reparation is one covenant,
and it cannot be stated as an absolute covenant fo repair at all times,
when, where, and as often as occasion shall require during the term
().

Where the covenants as to repair are subject to an exception of
reasonable use and wear, a declaration which, in assigning a breach,
takes no notice of this exception is bad on demurrer, but probably
good after verdict (d).

A declaration which is so worded that the damages claimed for
a breach of the general covenant to repair are not distinguished from
those claimed for a breach of the covenant to repair after notice,
is bad on special demurrer, but cannot be objected to after verdict (¢).

(b) Variance.—Under an allegation that a tenant who had cov-
enanted to keep and leave the premises in repair “suffered and
permitted the premises to be and continue ruinous,” the landlord
cannot recover for voluntary waste, as by removing windows, cte.
(f).  On the other hand a verdict for the landlord will be set aside
where he alleges voluntary waste and only permissive waste is
proved (g).

A contract to insure and rebuild in case of ﬁre will not support
a declaration alleging an agreement to let and take a farm, with
mutual promises to repair (h).

A declaration stating that the defendant promised to use the
messuage let to him in a tenant-like manner, and take due care of
the furniture, etc., during the tenancy, and at the expiration thereof,
to leave the said furniture, ete., cleaned, is sufficiently supported
by proof that the house and furniture were in a clean state, and that
defendant verbally agreed to leave them as he found them (i).

An allegation of a promise to deliver up the premises in the same
state as they were at the commencemen, of the tenancy is supported
by the following memorandum appended to an agreement of letting:
““A. agrees to take the fixtures again at the expiration of the tenancy,
provided they are in as good condition then as they now are; and
B. agrees to leave the premises in the same state as they now are”
(7).

(c) Horsfall v. Testar (1817) 1 Moore 89, 7 Taunt. 385,

Wright v. Goddard (1838) 8 Ad. & E. 144. Compare cases cited in
notel (l) nnd (m), infra.

(e) Wright v. Goddard (1838) 8 Ad. & E. 144.

(f) Edge v. Pemberton (1843) 12 M. & W. 187.

(g) Martin v. Gilham (1837) 2 N. & P. 568, 7 A. & E. 540.
(h) Beech v. White (1840) 12 A. & E. 668, 7 P. & D. 399.
(i) Stanley v. Agnew (1844) 12 M. & W. 827.

(7) White v. Nicholson (1842) 4 M. & G. 95.

52D.L.
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Where one of the breaches assigned is that the tenant did not,

{’f;‘f“ according to his agreement, leave the premises in as good condition
oy as he found them, and on the trial it is proved that the agreement
mant, was that he should leave the premises in as good condition as he
s, found them, and that he found them in tenantable repair, a verdict

— for the plaintiff will not be set aside, since the agreement, as laid, is

substantially proved (k).

In an action on a covenant for not repairing, which contains an
exception of “casualties by fire,” to state it in the declaration as a
general covenant to repair, omitting the exception, is a fatal var-
if iance of which advantage may be taken on “non est factum” (1).
s 0k Where the declaration alleges that the plaintiff demised certain

ion of
reach,
babl Y

\ fr.”_'" premises (except as therein is excepted), to hold (except as therein is
2:‘::' excepted) for the term of twelve years (except the last day thereof),
i ,“" and the lease in point of fact contains no exception applying to the
l(u;ni premises, the exceptions in that regard will either be rejected as

dlord surplusage, or merely regarded as an exception of nothing. There
: :;r: is therefore no variance (m).
aaids 68. Plea.—A plea of “not guilty of breaking the covenant” to
e ii repair is bad in demurrer, since two negatives do not make an
issue (a).

A plea that the house was rebuilt and repaired before the action

vy is bad, unless it shews by whom it was built and repaired (b).

The doctrine that the payment of money into court admits
. everything which the plaintiff would be obliged to prove in order
g to recover, that money involves the consequence that, where two
Py breaches are assigned in one count of a declaration, viz. (1) the
orted failure to repair, and (2) the non-payment of rent, and the defendant

| that pays money into court on the second breach, the whole contract set
i out in that count is deemed to be admitted (¢). Similarly it has

same been held that, after verdict, some damage upon every part of the

ortad breach of covenant in the declaration must be taken as admitted
bting: where the defendant pleads that he has paid a certain sum into
ancy, court, and that the plaintiff had not sustained damages greater than
s and the said sum in respect of the causes mentioned in the declaration (d).
) are” 69. Evidence.—(a) Competency and rel y.—Evid that

the premises were in reasonably good repair when the lease was
assigned, and were in disrepair afterwards, is evidence to go to the
jury as to the breach by the assignee (a).
ited in

(k) Winn v. White (1773) 2 Wm. Bl. 840,

() Brown v. Knill (1821) 5 Moore 164; Tempany v. Burnand (1814)
4 Camp. 20. Compare note (d), supra.

(m) Williams v, Hayes (1831) 9 Price 642,

(a) Taylor v. Needham (1810) 2 Taunt. 278.

(b) Walton v, Waterhouse (1675) 2 Wm. Saund. 420.

(e) aynv. Ashton, 2D. & R. 19,1 B. & C. 3.

(d) Wright v. Goddard (1838) 8 Ad. & E. 144,

(a) Perry v. Bank, ete., (1866) 16 U.C.C.P. 404.
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Annotation. Where, in an action on a promise to keep the premises in repair,
the defendant pleads that he has paid a certain sum into court,
and that no greater damages have been sustained, evidence as to the
state of the premises at the time of the demise is *‘ material both to
the event of the suit and to the amount of the damages,” and
therefore should not be excluded (b). -~

(b) Burden of proof.—The plaintiff begins where the plea is
that the defendant lessee did repair and did not suffer the premises
to become ruinous, as alleged (¢); or where to a declaration for not
repairing premises in a reasonable time, the defendant pleads that
he did repair within a reasonable time (d).

Evidence that the premises were out of repair a few days before
the demise to the defendant, who came in as assignee of the original
lessee, casts on the defendant the burden of proving that the prem-
ises had been put into repair after that time. The plaintiff need
not prove that the premises were out of repair on the very day of
the demise (¢). Express evidence of the actual state of the premises
at the time the lease was first made need not be produced in an
action against an assignee of the lease. If it be shewn that they
were in good repair up to the time they came into the defendant’s
possession, and he omitted to make necessary repairs, that con-
stitutes a prima facie case for the landlord (f).

The fact that the landlord did not prove any contract at the
trial is no ground for setting aside a verdict for the damages award-
ed for the non-repair (g).

In assessing the damages for a breach of a covenant to repair,
a judge sitting as a jury is warranted in adopting the opinion of
the only expert witness who has inspected the premises with refer-
ence to the covenant, that a certain amount is required to put them
in tenantable repair (h).

Art. 1629 of the Quebec Civil Code operates so as to create a
presumption that a loss by fire on the demised premises was caused
by the lessee or the pérsons for whom he is responsible. The
effect of introducing into a covenant to deliver up the premises in
good repair an exception of “accidents by fire” is to deprive the
lessor of the benefit of this presumption, and by throwing the

(b) Burdett v. Withers (1837) 7 Ad. & E. 136

(¢) Saward v. quau (1836) 7 C. & P. 613 Altothaproolufthe

iculars of the dilapidations for which recovery is sought in an English
S t Coun. from a tenant from year to year, see Smith v. Douglas (1855)

(d) Bdcherv McIntosh (1830) 8 C. & P. 720, per Alderson, B.

(¢) Doe v. Durnford (1832) 2 C. & J. 667.
(f) Perry v. Bank, d&c. (1866) 16 U.C.C.P. 404.
(ﬁ) ﬂav Ashton (1822) 1 B. & C.3,2D. & R. 19.
ozon v. Townshend (1886) 2 T.L.R. 717, affirmed (1887) 3 T.
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epair, parties upon their rights and liabilities under Art. 1053, which gives Annotation.
court, a general remedy for damages caused by negligence, to bring into
to the operation the ordinary principles of evidence as to the onus of
oth to proof (i). To rebut the presumption created by this article,
" and it is not necessary for the lessee to prove the exact or probable

origin of the fire, or that it was due to unavoidable accident or
dlea is irresistible force. It is sufficient for him to prove that he has used
PMises the leased premises as a prudent administrator (en bon pére de
or not famille), and that the fire occurred without any fault that could be
s that attributed to him or to persons for whose acts he shouid be held
responsible (j).

XIV. Liability of tenant to third persons.

before

riginal

prem- 70. Generally.—A review of the cases dealing with the responsi-
T need bility of a tenant to strangers for injuries caused by the dilapidated
day of condition of the premises will form an appropriate conclusion to

emises our article.

in an Members of a tenant’s household are not, it should be observed,
t they strangers within the scope of the principles to be discussed below.
dant’s The rights of such persons are co-extensive with those of the tenant

b con- himself, and therefore more restricted than those of members of the
general public (k). See sec. 3, ante.

at the 71. Tenant presumptively liable for injuries caused by defects
ward- in the premises.—Starting from the fundamental conception that,
) in cases where it becomes necessary to determine whether the
repair, landlord or the tenant is the proper party to sue for injuries caused
tion of by defects in the demised premises, the essential question is simply
\ refer- whether the dangerous conditions were produced by the wrongful
t them act of the landlord or of the tenant (a), we observe that, in the

joate & (i) Evans v. Skelton (1889) 16 Can. 8.C. 637, diss. Ritchie, C.J., and
raused Taschereau, J.

The _ () Murphy v. Labbé (1896) 27 Can. 8.C. 126 (diss. Strong, C.J.). In
g Klock v. Lindsay (1898) 28 Can. 8.C. 453, the law as laid down in this case
ses was followed, but the ption was held not to have been overcome by
ve the the evidence introduced.
1g the . In an action against the lessor for injuries caused by defective premises,

it was held that the plaintiff being a stranger to the covenant between lessor
and lessee as repairs could not recover. Judgment of Meredith
CJ.C.P. Marcille v. Donnelly, 1 O.W.N. 195, following Cavalier v. Pope
(1905) 2 K.B. 757; [1906) A.C. 428 and Cameron v. Young [1908] A.C. 176.

| of the . Jackson v. Vanier, 18 Que. 8.C.R. 244, the landlord was held liable for in-
English juries to a stnnﬁ caused by snow falling off the roof of his ises, in spite
3 (1855) of the fact that the building was occupied by tenants whose r!uty was to clean

the same off,

(k) Mehkr v. McNab (1894) 24 O.R. 653, where it was held that the
daughter of a lessee who has covenanted to ir, cannot maintain an action
aguinst the lessor for personal injuries caused by defective repairs.

(a) Pretty v. Bickmore (1873) L.R. 8 C.g. 401, per Bovill, C.J. The
enquiry as hetween the landlord and the tenant is, who is blameworthy
in regard to the want of repair. Hett v. Janzen (1892) 22 O.R. 414.
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Annotation. ahgence of positive evidence, the landlord’s freedom from liability It ¢
follows, as a matter of legal inference, from the general principle rule and

which attaches responsibility to the exercise of control (b). Hence somatin

the well-settled rule that it is the tenant and not the landlord who when e
is prima facie liable to strangers for injuries caused by the defec- held th:
tive condition of the demised premises (¢). We also find the himeelf

passing

responsibility of the tenant affirmed in a direct, doctrinal form (d).
But this mode of expression is to be taken with due reference to the
circumstances, and is not really inconsistent with the rest of the
cases, which indicate that the true conception of the juridical situa-
tion is to view it as involving a rebuttable presumjtion of fact the poir
which, in the first instance, throws the liability upon the tenant. could ne
This presumption is of course replaced by a peremptory conclusion a valid «
of law where it is proved that the defective conditions complained & crimin
of were due to the non-feasance or misfeasance of the tenant (¢), 2 resper
especially where the tenant has expressly stipulated to do the nuisano
repairs, the omission of which produced the defects which caused that this
the damage (f). See, however, secs. 74, 75, post. if the sa

already |

(b) The hardship of holding him liable for conditions which he has not be s
neither the right nor the power to prevent is sometimes adverted to explicitly demised
by judges. ‘It certainly seems hard that, if a man lets his premises, and direction
80 rliveatu himself of all power of control over them, he should be made liable
for the default of the tenant. The owner ought not to be made liable for the land
subsequent nuisances which did not originate with himself; for these, so long of the ls
as the tenant is in possession, the owner is irresponsible.” Crompton, J., the
in Gandy v. Jubber (1864) 5 B. & 8. 78 (p. 87). *“Deplorable, indeed, would prop
be the situation of landlords if they were liable to be harassed with actions -
for the culpable neglect of their tenants.” Ld. Kenyon in Cheetham v. Hamp- & E. 607
o Payns v. Rogers (1704) 3 H, BI. 349 [plaintiff foll through s tll

c ayne v. s (1 . Bl aint ell t a grating & e
in a footpath]; Pretty v. Bickmore (1873) L.R. 8 C.P. 401. In Russll v. heias s
Shenton (1842) 3 Q.B. 449, a demurrer was sustained to a declaration on the (1878) 3
ground that it sought to impose liability for the non-repair of drains upon to fence t!
a landlord, merely as “owner and proprietor,” and did not shew how the tenants, w

rima facie liability of the tenant was transferred to the landlord. In Cheet- into decay
m v. Hampson (1791) 4 Term. Rep. 318, it was held that no action could the fragm
be maintained against the landlord of a tenant from year to year for injuries owner.
caused by the non-rep.ir of fences.

(d) “A landlord who lets a house in a dangerous state is not liable
to the tenant’s customers or guests for accidents happening during the term;
for, fraud apart, there is no law against letting a tum! lown house; and the
tenant’s remedy, if any, is on his contract. In this case there was none,
not that that circumstance makes any difference in my opinion.” Robbins
z.zs.lom (1863) 15 C.B.N.8. 221 (p. 240). Cavalier v. Pope [1906] A.C. passers-by

3 at will, an,

(¢) “If a man demises with no nuisance upon the land, and the tenant defects i‘:;".
commits a new nuisance, the landlord is not liable.” Littledale, J., Rer defects, 1
v. Pedley (1834) 1 Ad. & E. 822, 3 N. & M. 627; Gandy v. Jubber (1864) is the mat
5 B. & 8. 78, 87, per CNW' J., arg. [defective ). See note (), not to the
supra. See Paguet v. Nor-Mount Realty Co. (1916) 28 D.L.R. 458, was cited

(f) Pretty v. Bickmore (1873) L.R. 8 C.P. 401 [coal-shoot in footpath (1864) 5 B
became defective while the tenant was in possession); Nelson v. Liverpoo, o) 8
de., Co. (1877) 2 C.P.D. 311 [defective grating]; Gwinnell v. Eamer (1875) (e) ¢
L.R. 10 C.P. 658 [defective grating]; Bishop v. Trustees de. (1859) 1 E.

9—52
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ability It should be observed that the combined effect of the above
inciple rule and of the principle established by Fletcher v. Rylands (g) will
Hence sometimes be to render a tenant liable for want of repairs even
«d who when he has not been guilty of any negligence. Thus it has been
defec- held that the tenant of a house is absolutely bound, as between
W the himself and the occupier of an adjoining house, to keep a drain
m (d), passing through his premises in such a state of repair that the
to the sewage will not escape and cause injury to the neighbors (k).

of the 72. Rights of stranger, how far affected by the absence of an
| situa- obligation on the tenant’s part to repair.—In the only case in which
of fact the point has been directly raised, the fact that the tenant
enant. could not be compelled by the landlord to repair was denied to be
slusion a valid defence (a). This conclusion, it is true, was arrived at in
ained a criminal action, but, in view of the general principle that, so far

nt (e), as respects the liability of occupiers, the law puts public and private
lo the nuisances on the same footing (b), it seems difficult to contend
caused that this circumstance should be treated as a differentiating factor
if the same question were presented in a civil suit. The decision
already cited, that the landlord of a tenant from year to year can-
not be sued for injuries caused by the non-repair of fences on the

he has g .
q-.h.»nll'y demised property, may also be regarded as looking in the same
oy "'"Id direction (¢). Such a tenant would not have been accountable to
e 1 the landlord (see sec. 6b, ante), and the court, by its exoneration
80 long of the landlord, clearly holds by implication that the tenant was
t"‘:‘;_lij the proper party to sue.
actions o e
Hamp- & E. 607; 28 L.J. (Q.B.) 215 [verdict set aside on the ground that the lease
was still in force]. Tarry v. Ashton (1876) 1 Q.B.D. 314 [tenant liable for
grating injuries eaused to a foot-passenger by the fall of a lamp which he knew to
wssell v be in & defective condition, and failed to repair). In Firth v. Bowling I. Co.
1 on the (1878) 3 C.P.D. 254, the successor in interest of a lessee who agreed
l!‘:ll"‘l‘: to fence the land oceupied by him for the benefit of the lessor and his other
10

' tenants, was held answerable where the wire rope used for the fencing fell
n Cheet- into decay, and the cattle of an adjoining tenant died from swallowing

'i)l -":;ﬂ the fragments which dropped into the grass upon a field leased by their
\ju owner,

. (9) 3H. & C. 774, L.R. 1 Ex. 265; L.R. 3 H.L. 330. See Alberta Loan
t liable v. Bercuson (1915) 21 D.L.R. 385,
e term; _(h) Humphries v. Cousins (1877) 2 C.P.D. 239 [negligence negatived
and the by jury).

8 none, (a) Reg. v. Watson (1697) 2 Ld. Raym. 856, 1 Salk. 357, also cited sub. nom.
Robbins Reg. v. Watts, where a house was maintained in a ruinous condition so that
B) AC. passers-hy were endangered, it was argued that, as the defendant was a tenant

ut will, and therefore not responsible to the landlord for failing to remedy the

tenant defects in Fugﬂkm, he could not be indicted for the nui © ted by these

J., Rea defeets,  This contention did not prevail, the court saying that “as the danger

© (1864) is the matter that concerns the public, the publie are to look to the occupier,

ote (), not to the estate, which is not material in such ease to the public.” This case
was cited with approval by Blackburn and Crompton, JJ., in Gandy v. Jubber

?(vlwh (I864) 5 B. & 8. 78,

iver pool, (b) See the opinion in Chauntler v. Robinson (1849) 4 Exch. 163,

(¢) Cheetham v. Hampson (1791) 4 Term Rep. 318.
952 p.L.R.
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A different theory, however, seems to have been entertained by
Honeyman, J., when he intimated, arguendo, that the landlord is
liable to a stranger, in any case where the tenant is under no
obligation to repair (d). Such a situation is precisely that which
was presented in the case last cited, and the learned judge appears
to be of opinion that the proper method of escaping from the
dilemma of an injuria sine remedio is to hold the landlord respon.
sible. A similar doctrine seems to be involved in the decision iy
Gandy v. Jubber (¢), where even the landlord’s ignorance of the
existence of a defect in the premises held under a yearly tenancy
did not protect him. See sec. 74, post.

Upon the whole, therefore, it may be regarded as a question still
open to discussion, whether the absence of an obligation on the
tenant’s part to repair shall, ex necessitate rei, and to prevent the
plaintifi from being left remediless, be regarded as casting the
responsibility upon the landlord, or whether the position shall he
taken that the tenant is liable on the broad ground that he is the
person in occupation of the premises, and that the contractual
arrangements between him and the landlord are a matter with
which a stranger has no concern. One consideration which makes
strongly in favour of the latter of these alternatives is that it is more
in consonance with the doctrine noticed in sec. 2, ante, that the
landlord of the tenant from year to year cannot, in the absence of
an express ntlpulahon be compellod by the tenant to do repain
which the latter is not bound to execute. The manifest effect of
this doctrine is that, as between themselves, neither the landlord
nor the tenant is subject to any obligation respecting repairs in s
case where the tenant is not bound to do them and the landlord has
not entered into any agreement with regard to them. (Compare
the doctrine laid down at the beginning of the next section.) To
declare the reciprocal rights of the parties to the demise to e the
criterion and gauge of the rights of a stranger would, therefore, re
sult in leaving him altogether without a remedy. Thus the simpl
question which finally emerges is whether in order to avoid this
unreasonable result, the landlord or the tenant shall be held liable,
and the only principle available for determining this question
seems to be that which declares that in the absence of some counter-
vailing consideration, responsibility is an inseparable incident of
the power of control. (f)

" 73. Under what circumstances the liability is transferred to the
landlord.—According to a recent case (a), there are only two ways

(d) Pretty v. Bwkmorr (1873) L.R. 8 C.P. 401.

(e) (1854) 5 B. &

(f) The rights ofn lleenm are discussed in Marshall v. The Industrid
Ezhibition (1900) 1 O.L.R. 319.

(a) Nelson v. Lmﬂponl ele., Co. (1877) 2 C.P.D. 311.
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nined by in which the landlord can be made liable, first, by shewing Ammotation.
wdlord is that he has made such a contract to do repairs as will enable the
nder no tenant to sue him for not repairing (b), and secondly, that he has
. which been guilty of & mis-feasance, as, for instance, where he lets the

appears premises in a ruinous condition (¢). But to be strictly correct the
rom the second branch of the statement should, it seems, be extended so as

respon- to cover non-feasance as well as mis-feasance (d).
clsion i

e of the (b) This exception to the general rule is recognized by Buller, J., in
tenancy Payne v. Rogers (1794) 2 H. Bl. 349, where the court refused to set aside a
verdiet against the landlord, the record shewing that evidence had been given

. . on the trial that repairs had actually been done by the landlord. It was

tion still pointed out that to md'the tenant liable in such a ease would give rise to a
1 on the cireuity of action, as the tenant would have his remedy over against the land-
vent the lord. “The meaning of the case is that the party injured may either have
his remedy against the tenant for not repairing, or the landlord, if he has under-

ting the taken to repair:” Parke, B., in Chauntler v. Robinson (1849) 4 Exch. 163 (p.
shall be 167). See also, to the same effect, Pretty v. Bickmore (1873) L.R. 8 C.P. 401.

is th A landlord who agrees to execute repairs and superintends them while the
0 18 the tenant has temporarily vaeated it to allow the work to be done is of course
tractual i for the negligence of the persons making the repairs. Leslie v. Pounds

ter with 4 Taunt. 649 [cellar-flap left open]. See Troude v. Meldrum, 21 Que.

h makes

(¢) This statement firls support in the following eases: Gandy v. Jubber

3 is more (1856) 5 B. & 8. 15 (reverse . ut not on this point, 9 B. & 8. 15); Todd v. Flight
that the (1860) 9 C.B.N.B. 377; 1 ' cen v. Anderson [1804] 1 Q.B. 164; Sandford v.

. Clarke (1888) 21 Q.B.D. 39.,; Rosewell v. Prior (1702) 1 Ld. Raym. 713, 2 Salk.
sence of 460, 12 Mod. 635; Rich v. Basterfield (1847) 16 L.J.C.P. 273, 4 C.B. 783; Mehr
) repain v. McNab (1894) 24 O.R. 653. In Rosewell v. Prior, supra, the court took

fect of the position that the erector of the nuisance, before the assignment, was liable
priec for all consequential damages; that it was not in his power to discharge himself
landlord by the assignment; that he continues the nuisance by granting it over in this

Airs in 8 manner und reserving rent; and that gml!i;ln it out of one's power to ubate a
8 ovd s nuisance is as great a tort as not to abate it when one has the power to do it.
ord has In Gandy v. Jubber, supra, Crompton, J., said: “It is a sound prineiple of law

‘ompare that the owner of property receiving rent shall be liable for a nuisance existin
n) To on the premises at the date of the demise” (p. 88). This remark was uppmve§
y by the Exchequer Chamber (see 9 B. & 8. p. 16), where Erle, C.J., remarked:
» be the “If the landlord lets the ises with a nui on them, all parties agree
fore, re- that he is responsible.” See 5 B. & 8. 485. The Court of Error also expressed
» simple its approval of another stat t by Crompton, J., that, “to bring hability
P home to the owner, the nuisance must be one which is in its very essence and
oid this nature a nuisance at the time of letting, and not merely something which is

1 liable, capable of being thereafter rendered a nuisance by the tenant.” In Todd v.
Flight, supra, an additional reason was suggested by Erle, J., for the con-

juestion clusion arrived at, viz., that the chimneys had apparently fallen by the opera-
ounter- tion of the laws of nature, and from no fault on the tenant's part. But the ele-
dent o ment thus introduced seems to be &m)l suppositious. It is not adverted to

in the declaration, nor treated in t ju‘{gment as an essential factor. More-

over it is difficult to reconcile the statement that the tenant was without fault

d to the :ni: h mthl"’rlli)la':u of the opinion which seem to recognize the existence of a con-
Ten X "
o wap e l:;ﬁ’ylgn“t’%'ta%l part. See sec. 75, post. Telfer v. Fisher (1910)

(d) Todd v. ruguosxseo) 9 C.B.N.8. 377, 30 L.J. (C.P.) 21, Erle, C.J.,
after stating the effect of three earlier cases, said: “ These are authorities for
saying that if the wrong causing the damage arises from the non-feasance or

doinld the nus-(eupun.?e of the lessor, the party suffering damage from the wrong
may sue him,” The learned judge considered that this was the principle

r)h:dil( l:f;mriled the various decisions. MeIntosh v. Wilson (1913) 14
.L.R. 671.
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Annotation. The liability which arises from the letting of premises on which

there is a dangerous nuisance is also incurred by a person who,
while such a nuisance exists, purchases the reversion (e), orre-lets
the property (f). But there is not a re-letting which will render
the landlord liable, where a yearly tenant continues his occupation
after the end of a year. Such a tenancy is regarded as subsisting
until it is determined by notice (g). For a similar reason a weekly
tenant’s continuance of his occupation on the expiration of each
week does not render the defendant liable for defects then existing
(h). Nor, it would seem, is there any re-letting within the purview
of the rule, where the tenant who entered under a lease holds over
at the end of the term (7).

A point of view which, logically speaking, is somewhat differ-
ent from that noticed at the beginning of the section, but which
involves precisely the same conclusions, is evidenced by the state-
ment that “in all the cases where the landlord has been held
responsible, it will be found that he has done some act authorizing
the continuance of the dangerous state of the premises” (j). In
the first of the cases cited below it was held that the necessary
authorization may be inferred from the fact that he has retained the
obligation to repair the premises.

The question whether the defect was structural or one of
management is for the jury whenever that point is left in doubt by
the evidence (k).

(¢) “If a man devises land with a nuisance upon it, and during the con-
tinuance of the term, and whilst the landlord was unable ',ommove the nuis:nce,
another chooses to hu\ the reversion of the land with the nuisance upon it,
2611\!1 answerable.” Littledale, J., in Rex v. Pedley (1834) 1 Ad. & E. 822 3 N.

. 627,

'({f) The cases cited in the following notes all recognize the correetness of
this doctrine.

(9) Gandy v. Jubber (Exch. Ch. 1865) 9 B. & 8. 15, reversing uu 1hu
ground, 5 B. & 8. 78 This ruling qualifies the statement of Littledale, 1,
that lf there is a tennm'{ from year to year, and the tenant commits a nuis-
ance, the landlord is liabl e. He has no business to do so; and by dumL w
he continues the nuisance.” Rez v. P edley (1834) 1 Ad. & E. 822, 3N. &

627

(h) Bowen v. Anderson [1804] 1 Q.B. 164, disapproving Sandford v.
Clarke, 21 Q.B.D. 398, so far as it depended on lhetbeo that it assumed (con-
trary to the ruling in Jones v. Mills, 10 C.B.N.8. 788), thM a weekly tenancy
comes to an end at the end of each week.

(1) See Hett v. Jangen (1892) 22 O.R. 414,

(j) Pretty v. Bickmore (1873) L.R. 8 C.P. 401, per Bovdl CJ, Ifitisa
natural consequence of the use of a portion of the premises y the tenants in

the manner contemplated that they may b the neig
it is the dut{‘e the landlord either to exact I'rom his wn:nh an engagement
to prevent the conditions which would cause the n: or to reserve to

uisance,
mh'"'""a N. right u;;;m for that purpose. Rez v. Pedley (1834) 1 Ad. and E.
(k) Bmu v. Anderson [1894] 1 Q.B. 164, holding it to be error to take
the case from the jury where the evidence was uonﬂlctmg as to whether the
fall of the phmuﬂ through a coal-plate was owing to the neglect of the tenant
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which Under some circumstances, an additional reason for holding the Annotation.

1 who, landlord liable may be furnished by the fact that it would be waste
re-lets for the tenant to abate the nuisance in question s where it could
render not be abated without structural alterations (l).

pation The theory that the landlord must necessarily be liable to a
sisting stranger whenever the tenant is under no obligation to repair, has
veekly already been discussed. See sec. 72, ante.

f each
cisting
rview
8 over

74. Landlord’s knowledge or ignorance of the dangerous con-
ditions, how far material.—That the landlord carinot be held liable
to a stranger for injuries caused by defects in the demised
premises unless he knew of these defects, is a doctrine which seems

2 to be reasonably deducible from, though not categorically enunci-
df:.' # ated in, a case already cited (a). But, as the decision proceeded
[t _".h upon the broad ground that such a declaration shewed the landlord
s"i"‘l\' to have been guilty of the non-rephir which eventuated in disaster
1 held and the landlord’s cognizance of the conditions was not adverted to
as a distinctive element, all that can be affirmed with certainty is
that, on general principles, the conclusion of the court must appar-
ently have been in favour of the landlord if the action had gone
before a jury and his want of knowledge established (b).

Not long afterwards the landlord of a tenant from year to
vear was held liable by the same court, although it was proved that
he had no notice that the nuisance which caused the injury existed
at the time of the re-letting (c). It was explicitly declared by
Crompton, J., that under such circumstances, the landlord is liable

irizing
). In
essary
ed the

me of
ibt by

he eon-
[isance,
pon it, to secure it properly, or to the defective state of the flagstone, or to the pres,
3,3N. ence of clay which prevented the plate from fitting.

Evidence that the same tenant had been in possession for about two years

ness of before the accident, and that the coal-plate which eaused the accident was out
of repair about a fortnight after the tenant had entered is sufficient to take to

o this the jury the question whether there was a structural defect existing when the

ale, J., tenancy began. Sandford v. Clarke (1888) 21 Q.B. 398, as explained in Bowen

a nuis- v. Anderson, suj gf:m

ing %0, Under the nmeuu;mofssasov.n ch. 55, secs. 94, 104, where

&M nreor ject to a str ‘ddectwhwhmaypvennma

d

i or injurious to health, the temnt may, in the
ford v. absence ol' u.ny ngnunont mm nt for its re pon him, throw
1 (con |;|¢Blmb|h() for its repair upon the See Gd)harj Smmdcu [1892) 2
nanecy .
" (1) See Rosewell v. Prior (1702) 12 Mod. 635 (p. 640).
(a) Todd v. F’lwu (1860) 9 BNS 377, L.J. (C.P.) 21, where a

fitisa declaration was held not urrable which nllepd that the ddendant let
ants in the house in wh the hi were known b hlm to bc ruinous and
thbors, in danger of falling, and that he maintained them in

ement (b) As to the evidential of knowledge ol tbe conditions in
irve 10 actions for neglﬁge, see a note by the present writer in 41 L.R.A., pp. 33-153,

and E. especially pp.

tu(:undyv Jubbev (1805)58 &B 78 485 [gbr.tmg over area was nm-
o take Serly constructed]. The | of th

\er the & 8. 15) does not affect the judmnt of the K)wer court 80 fu a8 this
tenant pmn! is concerned.
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whether he has notice of the conditions or not; and it is clear that
the other judges, although they do not advert to this element, must
have been of the same opinion, or they would not have allowed the
plaintiff to recover.

Yet, a few years later, the same court refused to allow a
stranger to recover against the landlord in a case where the defect
was one of the same character as that in the case last cited, and
based their decision upon the fact that he did not know of the defect,
and was not negligent in being ignorant of it (d).

Precisely upon what ground these two cases are to be recon-
ciled is not very apparent. The only available differentiating
factor seems to consist in the fact that in the earlier one the tenant
was under no obligation to repair, while in the later one the tenant
was bound by an express stipulation in that regard (¢). This con-
ception, supposing it to be thag which underlies the later decision,
is certainly not free from difficulties. It involves the acceptance
of the doctrine that a landlord is, as respects strangers, a warrantor
of the safety of the premises in cases where the tenant is not bound
to repair, but that in cases where the tenant is bound to repair,
the landlord cannot be held liable unless he is proved to have heen
negligent. Such a doctrine seems to require for its support the
assumption that the imputation to the landlord of a duty to insure
safety under the supposed circumstances is necessary to prevent
the injured person from being left remediless, and it is clear that,
as long as the authorities cited in sec. 72 remain unimpeached,
this assumption cannot be justifiably made. Moreover, if evidence
of an agreement by the tenant to repair renders it necessary for the
plaintiff, if he would succeed, to establish negligence on the land-
lord’s part, the action manifestly fails at the outset where the
landlord is excusably ignorant of the conditions. Under such
circumstances the case never reaches the stage at which it becomes
material to consider whether the tenant’s agreement does or does
not absolve the landlord (f). The result is a somewhat singular
logical situation, for the existence or absence of the agreement is
first treated as a test to determine whether the standard of the
responsibility imputed to the landlord shall be a warranty or

](d) Guwinnell v. Eamer (1875) L.R. 10 C.P. 658 [defective grating in foot-
path]

(¢) The actual scope of Gwinnell v. Eamer is indicated by the following
question which, during the argument, was asked by Brett, J., and conceded by
plaintiff’s counsel to require a negative answer: “ Assi that the grating
was unsafe at the time of the letting, but without the know of the land-
lord, and without blame to him for not knowing it, and the ton:nt is under the
covenant to repair—is the landlord liable?’

(j) In Guinnell v. Eamer the plaintiff had been nonsuited at the trisl
simply on the g d that the | d had no ledge of the unsafe state
of tge grating ‘at the time of the demise.
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ar that merely the eonduct of a prudent man, and then ceases altogether Annotation.
t, must to be an operative element in the investigation (g).

ved the 75. Tenant’s covenant to repair, how far landlord’s liability

afiected by.—It has been decided in several cases that a tenant
low a who fails to remedy a continuing nuisance which existed at
y defect the time when he took a lease of the premises, must respond in
o, and damages to anyone who may be injured by it (a). In none of the

defect, cases cited was the point directly raised that the effect of an express
agreement by the tenant to repair was to absolve the landlord

recon- entirely from accountability for accidents occurring subsequently

tiating to the demise; but one of the most distinguished of modern judges
tenant was strongly inclined to think that this was the result of such a

tenant contract (b). This expression of opinion, however, was merely
Ais con- obiter, fault on the landlord’s part being negatived by the evidence,

ecision, and was not sustained by the citation of any authorities. A remark
*ptance made by Keating, J., during the argument in a still earlier case
rrantor also seems to look in the same direction (¢). But to attach a
+ bound definite doctrinal significance to words which, as the subjoined note
repair, shews, were nothing more in effect than an intimation that a point
7e been made by eounsel was not open to discussion, as the pleadings stood,
ort, the would scarcely be justifiable. It is to be observed, moreover, that
» insure in the opinion delivered by Erle, C.J., for the whole court, it seems
yrevent to be assumed that, under the circumstances set out in the declara-
ur that, tion, had the option of suing either the lessor or the lessce. (See
sached, pp. 388, 389 of the report.) It is submitted that this is the true
vidence doctrine, for there is no apparent reason why a contract, with

for the which the injured person had nothing to do, should prevent the

e land- PR ENTESRRS

ore the (9) In Hett v. Janzen (1892) 22 O.R. 414, where a landlord was held not
i such liable for an injury eaused by a defective grating on the zmun‘d of ignorance,
peomes Boyd, Ch., muf Robertson, J., thought that the weight of authority shewed that

the landlord must know of the ruinous or dangerous condition of his premises so

or does as to be guilty of the wrongful non-repair which led to the damage. This seems
ingular also to be tacitly assumed in Bishop v. Trustees, &e. (1859), 1 E. & E. 697,
ant i (a) Coupland v. Hardingham (1813) 3 Camp. 398 [area not fenced]; Reg.
s v. Watts (1697) 1 Salk. 357, 2 Ld. Raym. 856 [ruinous house], cited with
of the approval in Chauntler v. Robinson (1849) 4 Exch. 163. For illustrations of the

nty or application of the same rule to cases of nuisances other than those due to defec-

¢ tive repair, see Broden v. Saillard (1876) 2 Ch.D. 692; Ball v. Ray (1873) 8 Ch.
467; Brent v. Haddon (1620) Cro, Jac. 5565. -

+in foot- (b) In Gwinnell v. Eamer (1875) L.R. 10 C.P. 658, Brett, J., while not

| definitely rejecting the doetrine that if the landlord at the time of the demise

knows of the defect and does nothing to cause it to be remedied, he, as well as

““““'l;“' a tenant who has covenanted to repair, may be liable, very much doubted
seded by whether, if the burthen of repair is cast upon the tenant, the duty of the land-
K"‘::i( lord does not altogether cease.

zk!r\h (¢) In Todd v. Flight (1860) 9 C.B.N.8. 377, 30 L.J.C.P. 21, counsel for

defendant said: “The present defendant has done no act to identify himself

; with the nuisance ecomplained of. He let ﬂ':m subject to an obligation

the trisl on the part of the lessee to repair them.” learned judge interposed with

afe state the question: ' If the obligation on the lessee to repair is to exonerate the lessor,
should not the latter have pleaded it?”’
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operation of the general principle that joint tort-feasors are
severally liable for the consequences of their breaches of duty.

In view of the doubtful state of the authorities on this point,
the practical inference is clearly that, in any case where there is u
covenant to repair, both the landlord and tenant should be made
parties to the action, if such a joinder is permitted in the juris-
diction where the action is brought.

QUEBEC RAILWAY, LIGHT, HEAT AND POWER Co. v. VANDRY.

Judicial (‘mmouaa' of the Privy Council, Viscount Cave, Lord Shaw, Lo
Sumner and lm!l'nrmmr. February 17, 1920,

Evipence (§ 11 B—108)—ESCAPE OF CURRENT CAUSING FIRES—DEFECTIvE
TRANSFORMER—INTERPRETATION OF ARrt. 10564, Crvi Cong
QuEBEC—LIABILITY ESTABLISHED—NOT A REBUTTABLE PRESUMp-
TION OF FAUTE.

Under Art. 1054, Code Quebec, proof that damage has been caused by
things under the defendant’s care does not raise a mere presunption

of faute, which may be rebutted by the defendant. It establishes 4

Il?l:lnv,h;mle-dthe defendant bl;;lnp [':‘l:n,Wl!’h“ ithin llll uernl\:;vv in

t t re is clear ee In

l‘r\w Tmm:: ‘x; r';t:;?ulri« pm-ump:luu of fau:t and: |Iﬂbllll‘y f;;r;n'- ible
by proof of inabilit y to prevent the damage.

an an v. Doucet (1909), 42 Can. 8.C.R. 281; C.P.R. v. Roy, [1902]

umphy v. Montreal Light, etc., Co., [1907] 'AC. 454, referred o]

ArrEAL from the Supreme Court of Canada (1916), 29 D.L.R.
530, 53 Can. S.C.R. 72, in an action for damage caused by the
escape of electricity in consequence of an unsafe system of trans-
mission. Affirmed.

The judgment of the Board was delivered by

Lorp SumneRr:—The principal object of this appeal is to settle
the true construction of art. 1054 of the Civil Code of Lower
Canada. Special leave to appeal was given on the terms that the
five actions brought in the Courts below should be consolidated
and that the appellants should raise only questions of law.

The appellant company generates and distributes electricity
in the City of Quebec and its neighbourhood and along the St
Foye Road, in which the respondents’ houses are situated, the
company had erected poles carrying two overhead cables, s
primary cable charged with electricity at 2,200 volts and s
secondary cable from which electricity was supplied to the houses
at 108 volts. There were many trees along the roadside and in
the adjacent enclosures and at the time in question a violent
wind had torn a branch, coated with frozen rain, from a poplar
growing some distance within one of the enclosures and had
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driven it against these cables, though many feet away. They
broke down in consequence, and thus the high tension electricity
found its way along the secondary cable into the customers’
houses and set them on fire. For the loss thus caused the actions
now consolidated were brought against the appellant company.

Though no article of the Code is referred to by number in the
declaration, it is plain that both articles 1053 and 1054 were
relied on, and so the cases were treated both at the trial by Dorion,
J., and in the Court of King’s Bench on appeal (1915), 24 Que.
K.B. 214, and in the Supreme Court of Canada (1916), 29 D.L.R.
530, 52 Can. 8.C.R. 72. There was much difference of opinion
among the Judges, but the Supreme Court, by a majority of one,
restored the judgment of Dorion, J., in favour of the plaintiffs.

Two questions of law arise upon the Code—(1) whether the
plaintiffs can succeed without proving negligence or faute against
the company; (2) whether even so the defendants would d,
if they proved that they could not have prevented the fire. In the
Courts below it was argued for the defendants that they could
not have foreseen the combination of bad weather overloading
the branches with verglas and of wind breaking off the branch
and driving it, laterally on to the cables, and that they were
accordingly the victims of force majeure. As to this the findings
of fact are against them. It was also argued for the plaintifis,
that if the defendants had installed suitable apparatus they
would have received automatic warning at the central station of
the breakdown of the cable in St. Foye Road in time to have cut
off the current before any mischief was done, but, as nothing was
made of this below, it need not be pursued now.

The question whether and under what circumstances a defend-
ant can be made liable in a case of quesi-delict, unless actual
Jaute is proved against him, has been muck discussed in Quebec
in recent years. The case of Doucet (1909), 42 Can. 8.C.R. 281,
brought the controversy to a head in 1909, and the Supreme
Court was then divided in opinion. The preseit case renewed
both the controversy and the division. In Doucei’s case, which
arose between employer and employee, no definite cause could
be discovered for the explosion by which Doucet was injured.
In the present case the cause of the occurrence is known. The
issue, moreover, arises in the present case between contractur and
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customer. Accordingly Doucet's case might be no authority
in the present case, but for the fact that in Quebec both cases
depend on the language of the Code. Unfortunately this seems
to have been imperfectly appreciated in the Canadian Courts,
and the question ‘“What do the words of articles 1053 and 1054
mean as a matter of construction?” was not in either case always
kept in the forefront.

The opposing views may be summarised thus, without always
referring them to the particular judgments in which they are
stated. Faule, it is said, is the basis of all liability for quasi delict.
To hold a man liable for either delict or quasi-delict, when he is
not to blame, is unjust. This must be so in principle and it rests
also on authority. The whole jurisprudence of Quebec before
Doucet’s case so holds. Since the Code was enacted, it has been so
interpreted, and the decisions before the Code were to the same
effect. Furthermore, the framers of the Code were directed to
codify existing law and, if they suggested alterations, to indicate
which of their proposed articles differed from the existing law, and
they did not so indicate arts. 1053 and 1054. As a matter of
language these articles can be made to give effect to these principles,
(1) by holding that art. 1054 does but amplify and carry on art.
1053, and impliedly therefore rests on faufe, as art. 1053 docs
expressly, or (2) by holding that paragraph 6 of art. 1054, the
““exculpatory” paragraph, applies to the first paragraph of the
article as well as to the others, and implies that faute must be
proved by the plaintiff before the defendant can be called upon
for an excuse, or (3) by holding that par. 1 of art. 1054 really
specifies circumstances from which faule may be presumed,
leaving the defendant to rebut it by any evidence that may be
available.

The contention on the other hand is that the Civil Code of
Lower Canada was founded on the Code Napoléon, from which it
differed only in language, and that the reasoning of recent decisions
of the French Courts on the corresponding art. 1384, ought to
be applied, the prior decisions of the Canadian Courts notwith-
standing. The result is to apply a principle thus formulated by
Fitzpatrick, CJ., in Doucet’s case:—*Celui qui pergoit les
émoluments procurés par une machine susceptible de nuire au
tiers, doit s'attendre A réparer la préjudice que cette machine
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ity cause—ubi emolumentum ibi onus.” Article 1054 must be held IMP.
ases to raise & presumption of faule against the defendant company P.C

ems as the basis of responsibility “non seulement du dommage qu'elle (i yppc
urts, cause par sa propre faute, mais encore de celui causé . . . ld‘:a"'*}l"}n
1054 par les choses qu'elle a sous sa garde.” In other words, the fact &
vays of the accident supplies all the proof of negligence, which it is POW®® Co-

| A
necessary for the plaintiff to give. VANDRY.
Vays It seems plain that both these trains of reasoning start rather

are from the text of the Code Napoléon as interpreted by French
liet, Courts and the general jurisprudence of Quebec than from the
e I8 very words of arts. 1053 and 1054 themselves. Natural as this
rests may be, the statutory character of the Civil Code of Lower Canada

fore must always be borne in mind.

n 8o The connection between Canadian law and French law dates from

o a time exrlier than the compilation of the Code Napoléon, and neither its
text nor the legal decisions thereon ean bind Canadian Courts or even affect

1 to dircetly the duty of Canadian tribunals in interpreting their own law.

cate (Maclaren v. Attorney-General for Quebee, 15 D.L.R. 855, at 868, [1914] A.C.

and T : " . Y

o of Thus, however stimulating and suggestive the reasoning of

plea, French Courts or French jurists upon kindred subjects and not

otk dissimilar texts undoubtedly is, “recent French decisions, though

e entitled to the highest respect . . . are not of binding

the authority in Quebec,” MeArthur v. Dominion Cartridge Co.,
the [1905) A.C. 72, at 77, still less can they prevail to alter or control
k he what is and always must be remembered to be the language of a
pon Legislature established within the British Empire. In the present
ally case, as in Doucet's case, the Judges of the Supreme Court of
ncti. Canada sedulously, and as they conceived successfully, conformed
b he to this rule and decided, though in different ways, a question of

construction of the Quebec Code in accordance with reasoning,
il which seemed none the less convincing, because it was suggested
hit by French authors or followed a view long laid down by the Courts
fons in Quebec. Nor can the history of the Quebec Code be altogether
‘& banished from the recollection of those who administer its pro-
iithe visions, and it is true that under certain conditions it is legitimate
its to refer to the prior cases which it was intended to codify, Vagliano
W v. Bank of England, [1891] A.C. 144, page 145. A construction
o of articles, which have long been before the Courts, differing from
i that hitherto accepted, will always, even in a tribunal not bound
by prior decisions, be adopted with caution.
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Still, the first step, the indispensable starting point, is to
take the Code itself and to examine its words, and to ask whether
their meaning is plain. Only if the enactment is not plain can
light be usefully sought from exterior sources. Of course it
must not be forgotten what the enactment is, namely, a ('ode

" of systematised principles and rules, not a body of administrative

directions or an institution! exposition. Of course also the Code,
or at least the cognate articles, should be read as a whole, forming
a connected scheme; they are not a series of detached enact-
ments. Of course, again, there is a point at which mere linguistic
clearness only masks the obscurity of actual provisions or leads
to such irrational or unjust results that, however clear the actual
expression may be, the conclusion is still clearer that no such
meaning could have been intended by the Legislature. Whether
particular words are plain or not is rarely susceptible of much
argument. They must be read and passed upon. The conclusion
must largely depend on the impression formed by the mind
that has to decide. In the present case their Lordships have
arrived at the conclusion that the language of the articles is
plain, in the sense that their meaning must be found in their
words, though they are far from denying that the true construction
is a matter of nicety and even of difficulty. It follows that the
decision of this question is not legitimately assisted even by
reference to the prior decisions in Quebee, which, in fact, are
much less definite than they have been supposed ¢o be, and that
no useful suggestion can be derived from articles in the Code
Napoléon differently expressed, or from the expositions of them,
however brilliant, by French jurists. In no event can the intention
of the Legislature in passing the articles under discussion be gather-
ed from the category in which they were placed by the commission
which drafted the Code.

Articles 1053 and 1054 are the first two of a group of articles
headed “Offences and quasi-offences.” The first deals with
damage caused by faute on the part of a person, who can tell right
from wrong. The second deals further with the liability of such
a person not only for damage caused by his own fault, but also for
damage caused by persons whom he controls or things which he
has under his care. It is not necessary now to define the meaning
of “controls” or “under his care.” There is obviously much to be
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b, is to said in & proper case about both. The article proceeds to speak ~ ™P-

whether specifically of the liability of parents for the acts of infant children,  P. C.

ain can of guardians for those of wards, of curators for those of lunatics, Qusc
urse it and of teachers and artisans for those of scholars and apprentices. = Ramwwar

a Code Then follows provision for what has been called “exculpation,” a Lmn"zu.“
strative term, which, however, begs the question that culpa is implied in the POW=® Co-
e Code, “responsabilité ci-dessus.” To this succeeds a rule as to the Vapar.
forming responsibility of masters and employers for their servants and

| enact- workmen. Subsequent passages deal with responsibility for
nguistic damage done by animals, or by buildings originally ill-constructed

or leads or afterwards allowed to get out of repair.
» actual The language of the exculpatory clause is as follows: “The
0 such responsibility attaches in the above cases only when the person

Vhether subject to it fails to establish that he was unable to prevent the
f much act which has caused the damage.”

nclusion From this it is argued that the exculpatory clause does not
e mind refer at any rate to that part of the first paragraph which contains

» have the words “and by things which he has under his care,” firstly
ticles is because “ the act which has caused the damage” cannot be appli-
in their cable to a case of “‘damage caused by things which he has under

fruction his care,”” for the act of a thing would be a meaningless expression;
hat the and secondly, because ““the above cases” means only the “cases”

wen by properly so called of parent and child and so forth, which figure as
act, are particular cases, and even though taken together are far from
nd that exhausting the first paragraph. In the French text, however, the
e Code exculpatory clause is as follows: ‘“‘La responsabilité ci-dessus a
if them, lieu seulement lorsque la personne qui y est assujettie ne peut
1tention prouver qu'elle n’a pu empécher le fait qui a causé le dommage.”

| gather- On these words it is pretty plain that the above comment,
|mission founded only on the English text, fails. ‘“La responsabilité
ci-dessus” refers to the whole preceding part of the article, every
articles paragraph of which contains expressly or by implication the
ls with word “responsible,” and “le fait qui a causé le dommage” is an
ell right expression not inapt to cover damage caused by inanimate things
of such as well as by animate persons.
also for Behind this linguistic criticism lies the structure of the article.

thich e Article 1053 deals with damage caused by the defendant’s own
neaning faute. Article 1054 takes up another and a wider responsibility,
ch tobe namely, for damage otherwise caused, whether by persons or by
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things. It deals with what may be conveniently called vicarious
responsibility and this under three categories: (a) persons who
know right from wrong, and would therefore be themselves lialle
also for their own faute under article 1053; for these the defendant
answers on the principle of respondeat superior; (b) persons, knowing
right from wrong, and therefore personally liable, who though not
strictly falling under that principle, impose a vicarious liability
on the defendant because they are under his control in one capacity
or another; and (¢) persons who do not know right from wrong,
and things, animate or inanimate, for whom the defendant answers
on the ground of his control or charge, his being the only respon-
sibility which the law recognises. Paragraphs 2, 3, 4, and 5 are
not mere instances of par. 1: they include persons incapable of
knowing right from wrong, who are therefore outside of the words
““the fault of persons under his control.” They make a defendant
liable, when the actor himself is incapable of faute and is thercfore
guiltless of it and another person is made liable for him vicariously,
regardless of any faute of his own. This position as applied to
persons is the same as that which par. 1 applies to things. Such
being the object of the article it would be illogical to refuse to the
defendant, who is called on to answer for things in his care, the
same exculpation, namely that he ¢»uld not have prevented the
injurious occurrence, which is open to him when called on to
answer for minors, lunatics or apprentices under his control.

If, then, it is open to a defendant sued in respect of damage
done by things in his care to raise a defence under the “exculpatory
paragraph,” the next question that arises is whether before the
defendant can be called on to excuse himself, the plaintifi must
prove that there was faute on the defendant’s part, or whether
proof of the facts (1) that a certain thing was under the defendant’s
care and (2) that the plaintiff was hurt by it, will in themselves
suffice to discharge the whole of the plaintifi’s burthen. Fint
of all, art. 1054 expressly goes beyond art. 1053 in that, after saying
“non seulement du dommage qu’elle cause par sa faute & autrui,”
which refers to art. 1053, it takes up another’s faufe, *mais encore
de celui causé par la faute de ceux dont elle a la controle,” that
is to say not caused by the defendant’s own fault. Indeed, if
Jaute must be proved against the defendant before he can be made
liable under art. 1054, it is difficult to see what efficacy attaches
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icarious to the exculpatory clause at all. If the defendant is proved to  ™P
ns who have been guilty of faute, how can he say that he could not have P.C

w8 liable prevented its consequences? if he is not, he needs no exculpation.  Qugpec
fendant Secondly, there is no reason why the usual rule should not apply Ll’::;"l'i‘.'“
‘nowing to this as to other statutes, namely that effect must be given, if &

ugh not possible, to all the words used, for the Legislature is deemed not to Powe® Co.
liability waste its words or to say anything in vain. Accordingly, the Vaxpey.
apacity observation at once applies that, if the defendant must be guilty

wrong, of faute before art. 1054 can apply, art. 1054 is otiose, for he might
AnSWers have been made liable for that faute under art. 1053. There can
respon- be no answer to this argument, unless it be that the faute required
d 5 are under art. 1053 is faute causing the damage, and that under

able of art. 1054 faute not causing the damage is brought in, and this
e words cannot be the intention of the Code, for then under art. 1054 a
fendant person would be answerable for damage done by things under his

herefore care, when his conduct has been blameworthy in some immaterial

riously, respect, but not when he has been blameless altogether. In other
olied to words he would be visited with civil liability to a private person

Such as a penalty for some unconnected error, and an injured person’s
e to the right to compensation for damage actually sustained would depend
are, the on the question whether the defendant was a person not beyond
ted the reproach or was a person of invincible impeccability. In the third

| on to place, to hold that even under art. 1054 the plaintiff must prove
ol Jaute against the defendant would have the singular result that
damage either masters would not be responsible for the faute of their

{Ipatory servants, unless they were also guilty of faute themselves, or the
‘ore the seventh paragraph of the article would have to be read without
i must the implication of faute, which on this construction is to be made
whether in the first. There seems to be no doubt that art. 1054 introduces
mndant's a new liability, illustrated by a variety of cases and arising out of a
mselves variety of circumstances, all of which are independent of that

. Firt personal element of faute which is the foundation of the defendant’s
¢ saying liability under art. 1053. Furthermore, proof that damage has
autrui,” been caused by things under the defendant’s care does not raise a
§ encore mere presumption of faute, which the defendant may rebut by

3, that proving affirmatively that he was guilty of no faute. It establishes
deed, if aliability, unless, in cases where the exculpatory paragraph applies,
»e made the defendant brings himself within its terms. There is a differ-
ttaches ence, slight in fact but clear in law, between a rebuttable presump-
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tion of faute and a liability defeasible by proof of inability to
prevent the damage.

Their Lordships fully appreciate that a considerable number
of points can be made against this construction. It is said that
absolute liability without faufe shewn was unknown in Quebec
" before Doucet’s case. It would, perhaps, be more correct to say
that the occasion for so deciding has only recently arisen with

the growth of scientific inventions and their industrial exploitation.
It may be said that art. 1054 is not the place for obligations arising
from what art. 983 calls “the operation of the law solely,” but is
confined by the title of this group of articles to “delicts and quasi-
delicts;” that absolute liability for damage done for things under
a man's care, whether those things be in themselves dangerous or
not and whether or not they have been brought into the condition
which makes them dangerous for purposes of the defendant’s own,
is a liability transcending the rule in Fletcher v. Rylands (1808),
L.R. 3 H.L. 330 and Nichols v. Marsland (1876), 2 Ex. D. 1, and
might work great injustice; that art. 1054 does not begin with the
words “Toute personne est responsable”, but with the words
“Elle est responsable,” Elle referring to the words of art. 1033,
viz., “Toute personne capable de discerner le bien du mal” a
1eference which is pointless if the faute of such * personie " i
immaterial and if all that is needed is that in fact the thing should
be under his care. To all this the plain words of the article, if
they are plain as their Lordships conceive them to be, are a
sufficient answer. In enacting the Code the Legislature may
have foreseen cases of the kind now in question many ycars before
any of them arose. In construing it Fletcher v. Rylands and
Nichols v. Marsland had better be left out of account. There is
no reason why the Code should be made to conform to them.
The mere title given to a group of articles is not in itself enough to
contradict the prescriptions of one of them. As to the fact that the
article begins with “Blle” and not with “Toute personne,” it
may be that a personincapable of knowing good from evil would be
also incapable of having others under his control or of having
things under his care, or at any rate would by that very incapacity
be entitled to exculpation, on the ground that, if he could not tel
right from wrong, neither could he prevent the fait which caused
the damage. Even if this be not so, the only result would be to
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ity to exempt from liability under article 1054 persons incapable of  ™P-

knowing right from wrong, though they may occupy the positions P.C.
amber mentioned. As no case of this kind arises here, no decision or  Quggee
1 that opinion need be given about it. The positive words of the article = Ramwar
Licur, Hear
huehee stand and must have effect. &
0 say Two other points may be briefly disposed of. The poplar tree %e® Co.

| with grew in the field of one of the plaintiffs and belonged to him and ~ Vaxory.
ation. both the houses burnt belonged to customers of the defendant ’
\rising company. Though these points were touched upon, it is not
but is clear what legal consequence was supposed to result from them.
quasi- The owner of the poplar was not shewn to have been in fault and,
under even if every tree that grows is “in the charge” of its owner,
pus or the tree was not the cause of the damage, but only an antecedent
dition prerequsiite. As to the other point there was no evidence that
} own, the owner of the houses con:ented to take the risk of what happened
1868), or even knew of it, and if it is said that the exploitation of the
1, and electricity was not solely for the supplier's benefit, but also for
th the the consumer’s, which is somewhat far-fetched, the article says
words nothing about the liability of exploiters. On neither of these

Lord
Sumner.

1053, points have the facts been found, so as to raise in the appellants’
al,” a favour any contention requiring decision.

P Apart from the articles of the Code the appellants resorted to
should a separate line of argument. The powers under which they carry

iele, if on their undertaking are statutory and are contained some in
are a private and some in public statutes. Their Lordships think there

may is no substance in the objection taken by the respondents that
hefore under art. 10 of the Code private statutes must be pleaded, which
s and implies proof, and that evidence was not given of the private

\ere is statutes in this case. The article does not provide that if such
them. evidence is not forthcoming the same result may not be obtained
1gh to by admissions and as all the statutes without distinction were
at the the subject of discussion in the Courts below, as if the terms of
e it both kinds of legislation had been duly brought before the Court,
uld be and as the printed text was in fact readily available, their Lordships

\aving think that this objection is not now open to the respondents.

pacity The powers which these statutes give are of a very familiar
type. The undertakers are authorised to carry and distribute

‘aused high tension electricity over cables, which may be either overhead
or underground. Sec. 15 of 58-59 Vict. 1895, ch. 49, expressly

1052 p. L&,
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provides that the company may erect, equip and maintain poles
in the streets for the purpose of working and maintaining its lincs
for the conveyance of electric power upon, along, across, over
and under the same. It was contended by the respondents that
subsec. (e) of this section. by the words, “the company shall
be responsible for all damage which its agents, servants or workiien
cause to individuals or property in carrying out or maintaining any
of its said works,” made the company absolutely liable for the
damage sued for in the present case. Their Lordships think that,
as an independent cause of action, this case fails. The damage
here is not, in any view of the construction of the subsection,
caused in carrying out or maintaining works.

The appellants, however, rely on the authority to carry their
wires overhead which the statutes give, as an answer to the cluiu,
and contend that the statutes exclude the operation of arts. 1073
and 1054 of the Code in matters concerning the distribution of high
tension electricity by overhead cables, as repugnant 1o
the power which the Legislature has bestowed. The application
of enactments of this kind is familiar and well settled. Such
powers are not in themselves charters to commit torts and to
damage third persons at large, but that which is necessarily
incidental to the exercise of the statutory authority is held 1o
have been authorised by implication and therefore it is not the
foundation of a cause of action in favour of strangers, since
otherwise the application of the general law would defeat the
purpose of the enactment. The Legislature, which could have
excepted the application of the general law in express terns,
must be deemed to have done so by implication in such cases.
Nor need a use of the power conferred, which is injurious to others,
be excluded from the ambit of that which is necessarily incidental
to their enjoyment merely because the progress of discovery or
invention reveals some extraordinary means of preventing that
injury to others which has previously been unavoidable. This
point arose and was settled in connection with sparks falling
from locomotive engines many years ago. It therefore becomes
necessary to consider how far such an escape of electricity as took
place in this case was incidental to the use of overhead cables
and how far and by what reasonable precautions injurious con-
sequences were preventible.
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n poles

The question, whether it was necessary to hang the two sets
ts lincs

of cables on the same poles or in such proximity to one another

b that the fall of the branch upon one would lead to the flow of  Qugec
ts that the high tension current into the other, hardly seems to have Lll‘*i;fr'-‘;'{:"
v shall been examined at the trial. The main contention is this. It g
rkien was the result of voluminous evidence called at the trial, and POW®® Co-

ng any indeed in their Lordships’ view the company’s case, that, if the Vanpry.
lor the wires of the transformers, which are used at intervals along the Lord
k that, line of cable, had been grounded, the escaping high-tension T
amage electricity would have found its way innocuously to earth instead

ection, of entering the houses and setting them on fire. The value of this
precaution had been established by the experience of several years,
but it was the view of some distributors of electricity, and of the
defendant company among them, that there was an offset to this
advantage in the fact that, if the wiring of the customers’ houses
was defective, the grounding of the transformer wires would sub-
nt stitute new difficulties for the old. It was not, however, shewn
cation that the wiring of the plaintifis’ houses was defective to this
extent, although it was “démodé,” nor did the evidence compare
nd to the one disadvantage with the other quantitatively. The company
ssaril) could have inspected the wiring and, if it was not safe, could
eld to have declined to supply current. It is plain that the company
ot the was quite willing to have carried out the grounding of the trans-

since former wires, if the representatives of the Fire Insurance Com-
panies, who advised this course, had given an instruction instead
of a recommendation. The latter naturally pointed out that they
had no authority to issue instructions but must confine themselves
to advice, and as their Lordships are neither prepared to assume
that this request on the appellants’ part for instructions was a mere
quibble, designed to disguise their own reluctance to do anything,
nor even to infer that they saw any objection to the proposal
except the expense of it, they conclude that the grounding of the
wires of the transformers would, some substantial time before the
aceident in question, have been a practicable and efficient safe-
ommes guard against the injury which in fact was inflicted. If so, it is
i took impossible to say that the escape of electricity into customers’
houses and the consequent damage in time of storm was a necessary
incident of the exercise of the power to distribute high tension
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current by overhead cables along roads, such as would by implica-
tion relieve the company from liability for the consequences.

Two decisions which were pressed on their Lordships’ attention
require particular examination, viz., C.P.R. v. Roy, [1902] A(,
220, and Dumphy v. Montreal Light etc. Co., [1907} A.C. 454,
The former is a case of damage by the escape of sparks from a
locomotive engine and the decision in terms is in line with the
well-known authorities of Vaughan v. The Taff Vale Railway
Co. (1860), 5 H. & N. 679 and The Hammersmith R. Co. v. Brand
(1869), L.R. 4 H.L. 171; it is a case of “plain words authorising
the doing of the very thing complained of.” Dumphy’s is a case
of high tension electricity released by the act of a third party's
workman, whom the jury acquitted of negligence. No specific
article of the Code is mentioned, and the presence of a high
tension current in the cable was only the causa sine qua non and
the human action which released it was the causa causans of the
accident. There was statutory authority to circulate high tension
electricity overhead, but on the simple issue, whether the damage
caused by the escape of that clectricity was caused by the com-
pany’s negligence, it was held that no negligence had been proved,
and indeed but for the act of a stranger, who himself was not
careless, the company’s electricity would have done no harm to
anybody.

Whether in the present cases the evidence established affirm-
atively a case of negligence against the defeidants is a question
on which the Supreme Court arrived at no definite conclusion.
Had it been necessary, the respondents would have been entitled
to claim before their Lordships’ Board that this issue should be
decided now, since the terms imposed on the appellants under
the special leave to appeal bound them to rely on points of law
only but did not preclude the respondents from meeting those
points upon the facts in any way which the evidence warranted.
In the view, however, above taken of the case no decision on this
question is needed.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed with costs.

Appeal dismissed.
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aplica- DUNN v. DOMINION ATLANTIC RAILWAY. CAN.

Supreme Court of Canada, D;l;u. C.J., Idington, Duff, Anglin, and Mignault, 8.C.

ention . April 6, 1920,

]AC Canmiers (§ 11 H—140)—R1010U8 OR DISORDERLY CONDUCT OF DRUNKEN
g PASSENGER—EJECTION FROM TRAIN BY CONDUCTOR—DEATH BY
Lo4M, BEING RUN OVER BY ANOTHER TRAIN—LiaBiLiry—ProxmMate
\ CAUSE,
rom a The conductor of a passenger train does not exercise due care in putting
th the off the train at one a.m. on a dark night and leaving unattended a passen-
s ger who is 8o drunk that he staggers in the car, and when put off staggers
ailway and falls in sight of the brakesman and conductor, and if such passenger
Brand wanders onto the track and is killed five or six hours later the railway
nen company is liable. If such passenger is annoying other passengers and
rising misconducting himself it is the conductor's duty to detain him in the
baggage car or other safe place until he can be safely ejected from the
A case train.
m”:\f" ArpeaL from the judgment of the Supreme Court of Nova Statement.
ln;l 1;1 Scotia (1919), 45 D.L.R. 51, 53 N.S.R. 88, affirming by an equally
| . A divided Court a judgment of Drysdale, J., dismissing an action
:f“l; claiming damages for negligence in causing the death of a passenger
of the

ejected from one of the company’s trains. Reversed.
J. J. Power, K.C., for appellant; W. A. Henry, K.C., for
respondent.
Davies, CJ. (dissenting) :—At the close of the argument at Davies, CJ.
Bar in this appeal I was of the opinion that the judgment appealed
from, 45 D.L.R. 51, 53 N.S.R. 88, was right and that this appeal
should be dismissed.
Finding, however, in conference with my colleagues that this
view was not shared in by them, I deemed it my duty to read all
the evidence most carefully and to read and weigh the reasons
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:::‘l:l of the different Judges of the Supreme Court of Nova Scotia and

1d be the trial Judge, who differed in their conclusions.

1 The result is that I find myself more strongly confirmed in the

"";‘". impression 1 had formed on the oral argument that the appellant

’i h::’ had not proved any case of negligence against the company causing
the death of the deceased son.

‘:'::L The facts are not complicated and it seems to me that the

evidence on all the material and vital facts is one way and that
the findings of the jury on these facts as regards the conduct of the
deceased on the train before he was put off by the conductor, and
as to the place he was put off being an “unfit place” to put him
off, were directly contrary to the evidence.

The trial Judge’s decision is short and to the point and I
transcribe it in full:—

this

.
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To recover in an action of this kind it is settled law that the neglig e
alleged and proved must be the proximate cause of the aecident or injury

Here, according ta the proof and findings, Dunn was ejected or pur off
an up-train or train going west, and was run down hours later by a dowy
train, or train going east, with no evidence as to the cause of the acciden
except marks on the track, indicating that a train going east had run over
the man. The jury has found the defendant company’s negligence to b iy
putting Dunn off the up train at Hantsport.

This is not connected with the accident, and may have had no eonneetion
with it. 1 am obliged to hold that the negligence found does not estublish
a case upon which plaintiff can recover. For all that appears such negligenee
may not have in any manner contributed to the accident, and I direct judg-
ment for the defendant company. The Wakelin case (1886), 12 App. Cas
41, is, 1 think, a conelusive authority against plaintiff.

The broad simple facts are that the deceased was a passcnger
on an excursion train leaving Halifax for Kentville between 10 and
11 o’clock at night, the train consisting of an engine and fifteen
passenger cars, all cars being filled with passengers. The deccased
had been visiting his brother who lived in Woodside on the
Dartmouth side of Halifax Harbour, and left about 7 p.m. to take
a car to Dartmouth ferry across to Halifax and then some con-
veyance to the railway station in Halifax. He came aboard the
train the worse for liquor but by no means helpless, became very
disorderly, made himself generally a nuisance to the other pas
sengers and, in fact, assaulted two old couples quietly sitting on
their seats. The conductor remonstrated with him and secs to
have treated him with great patience and forbearance, the result
being that he was violently attacked by deceased who broke one of
the car windows and tried to choke him. Only after much efiort
was the conductor successful in getting the man comparatively
quieted down. After this disorderly conduct had culminated in
the violent attack upon the conductor, the latter decided to land
the passenger when the train arrived at Hantsport, the next
stopping place.

I agree so fully and completely with the conclusions of the trial
Judge and of Harris, C.J., of the Supreme Court, 45 D.L.R. jl,
53 N.S.R. 88, on appeal from the judgment of the trial Judge,
that I do not feel it necessary to re-state the facts and the con-
clusions to be drawn from them at any length.

The first question to be determined is whether the conduct of
the deceased while on the express train was so disorderly and
unruly as justified the conductor in putting him off the train and,
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egligence if <0, whether the place where he put him off, Hantsport station, “_‘E'
: |I,:;,' "Iﬂ\ﬂ was a fit and proper place to do so. As regards the latter point, 1 4_(_
a down may say that the evidence shewed Hantsport station is situated  pyyx
necident in an incorporated town and is not distant from the main thorough- “m"l"s"m
r“::',::\'l": fare of the town more than about one hundred yards. AT,‘,::"(.

The excursion train was a very lengthy one and the steps of i
mnection the car from which the deceased was ejected when the train stopped — Devies, CJ.
establish at Hantsport opened on an extension of the train platform built
LK‘"L";: up of ashes packed and hardened and protected by side plank.
pp. Cas There was no more danger or difficulty in the deceased alighting

on this ash extension of the station platform than upon the plat-

ssenger form of which it was an extension.
10 and 1 am of the opinion that this station was a fit and proper place
fifteen to put off the disorderly passenger, and the only remaining question

eccased is whether the deceased’s conduct had been so disorderly as to have
on the made him a nuisance and offensive to other passengers in the train.
to take It was proved beyond doubt that he was under the influence of

e con- liquor, was using profane language, actually assaulted several
wd the persons in the train without the slightest provoeation and event-
e very ually assaulted the conductor violently, breaking at the time one

er pas- of the windows of the car. The conductor appears to me to have
ing on treated the deceased, unruly and provocative as his conduct was,
ems to with a good deal of forbearance and restraint and in a manner
+ result deserving commendation and not censure.

one of The result of my reading of the whole evidence, the vital and
v effort material parts being uncontradicted, is that I think the conductor
atively was not only warranted and justified, after the deceased’s dis-
ited in orderly conduet and his violent personal assault made upon him

o land by the deceased passenger and his inability to keep him quiet, in
& next deciding to put him off the train on reaching Hantsport, but that

if he had failed so to put him off he would have assumed a greater
e trial responsibility than he was justified in doing. It was not only the

R. 31, conductor’s right to land him where he did but, in my opinion,
Judge, under the circumstances, his duty. The manner of his being

e con put off was, of course, criticised, but I cannot find there was more
force used than was reasonably necessary to carry out his ejection.
uet of It is true it was nearly midnight, and the station offices were

v and closed, but the hotel of the town was not many yards away and
1 and, when last seen by the witnesses who spoke of the man’s ejection
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as the train moved away from the station he was walking away
from the track towards the town.

If I am right in my conclusion with uncontradicted evidenee
that the conductor was justified in putting the deceased off at t},
Hantsport station, the appeal must fail.

If, however, I am wrong in so holding, I am of the opinion tlu
the fact of the deceased’s body having been found with life extine
on the following morning on the car track, where he had eventually
been killed by a passing train, would not of itself have leen
sufficient to uphold the verdict. There is not a scintilla of evidence
as to what became of the man after having been put off at the
station. Whether he had liquor on his person and took more of
it or got it otherwise, there is no hint. He evidently, we nuay
surmise, wandered on the track while in a state of inebriety, sat
down or lay down on the track, probably fell into a drunken sl
and was struck by one of the company’s trains coming from the
opposite direction to that of the train from which he had been
ejected. No negligence is charged against the train which must
have struck him. The expulsion, if wrong, was not the cause of the
man's death, nor is there any necessary connection between that
expulsion and his death. If, in his half drunken condition, he
wandered on to the track and sat or lay down there, and went
asleep and was killed, the company is not surely liable, evidence
to connect the alleged wrongful landing of the passenger at the
station with the accident being entirely wanting.

I think the principle decided in the well-known case of Wal«li»
v. The London ete. R. Co. (1886), 12 App. Cas. 41, decided by
the House of Lords is applicable in this case. To hold the compan
liable it must be established by proof that the accident to which
the death of the deceased is attributable was caused by its negl-
gence. If in the absence of direct proof, the circumstances which
are established are equally consistent with the allegations of the
plaintiff as with the denial of the defendants, the plaintifi must
fail. The plaintiff was very far from being helplessly drunk when
he was put off at the station. He was drunk enough to muke
himself offensive and a nuisance, but not by any means helplessly
drunk. Whether he obtained more liquor after being put off the
train or not, there is not a particle of evidence. His condition
was his own fault and the company is not liable after his expulsion
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£ away for his imprudence or his foolhardiness in running into danger  CAN-

on the track and being killed. 8.C.
videnee I would disiniss the appeal with costs.

Duss
[ at the IninaroN, J.:—The only question raised herein deserving con- lhnﬁ\lu-\
sideration is whether or not the conductor of a passenger train  Arvasmic
on that exercised due care in putting off the said train (about 1 a.m. on R

extinet a dark night, at a station, and leaving unattended) a passenger Idington. )
ntually who was so drunk that he staggered in the car, and when put off

e heen staggered and fell in sight of both the said conduetor and a brakes-
vidence man of the train who had been deputed by the former to see that
at the such passenger did not get on again.

wre of The passenger so put off was found on the respondent’s railway

e may track, 5 or 6 hours later, 11 or 12 hundred ft. distant from the said
Ly, sat station, evidently mangled to death as the result of being run over
n sleep by another engine or train.

m the There was no light or accommodation in the station and none
1 been shewn to exist in a near-by hotel, or elsewhere in the vicinity.

I must Assuming the respondent’s by-law enabling its conduetor
of the to put off a passenger, possessed of a ticket entitling him to pro-
n that ceed further, when misconducting himself, is the doing so justifiable
on, he under such circumstances, so obviously likely to lead to such
| went results, as in question herein, without taking the slightest pre-
idenee caution to guard against same?

at the The jury answered that in the negative, by finding respondent
by reason of such want of care, to have caused the death of said
akelir passenger, as well as in answering many other questions submitted

od by to them affirming the conditions I have outlined.

npany The subsequent finding of the dead body where it was, not only
which justifies that finding as the cause of death, but illuminates the
negli- whole story and de trates, if circ ances ever can demon-
which strate anything, the hopelessly drunken condition of the man and

o the the need there was for due care in regard to him in such a condition

must and in such a dangerous situation.

when In broad daylight when there would perhaps be in such a
make situation many there, engaged at their daily avocations, likely
lossly to supply the needed care, such an incident might be justifiable.
i the _ The question of law raised herein upon the findings of the jury
lition is of an entirely different character.

ilsion 1 am of the opinion that in this peculiar case herein presented,
there was ample evidence to submit to the jury relative to the
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(l’f' question of the duty of due care, under the circumstances and and w
8.C. that their finding of fact which was wholly within their provinee 1o his lifi
Duxy  decide, should not be set aside. was “
Do n:m - And I am the more inclined to such holding by the evident mine v
Areantic  loss of temper on the part of the conductor leading to and resulting intoxie
ﬁ'f'_ from the scuffle between him and the drunken passenger. endang
Idington, J. I can see no other excuse for the entire abandonment of a If sot
human being in such a condition, to such obvious possible con- chargir
sequences as ensued. annoya

And that excuse for the entire want of care on the part of the until b
respondent’s conductor, under such circumstances does not, in life. F

my opinion, justify the course pursued. taken t

1 agree with Russell, J., and Mellish, J., in the result they for rem

reached in the Court below, and so much am I in accord with the The
elaborate review of the facts presented by the latter, that I do not leaving
feel it necessary to repeat same here, opinion,
Nor do I deem it necessary to demonstrate that the Wald/in open fo
case, supra, is quite irrelevant unless we are prepared to hold that to and |
a drunken man has in law so lost his rights that he may lawfully a state |
be pitched overboard regardless of the consequences. the mory
I think the appeal should be allowed and judgment be entered Kentvill
for the amount of damages found by the jury with costs through- inferency
out. wandere
ANGLIN, J.:—After some hesitation due chiefly to the difiiculty result of
and delicacy of the position of a railway conductor called upon to in the ec
deal with a disorderly, drunken passenger and the danger of unduly should h
curtailing or circumseribing his powers and restricting his dis This |
cretion, 1 have reached the conclusion that there was evidence on Central |,
which a jury might, without laying itself open to a charge of off at an
perversity, find that, having regard to the state of inebricty of care of |

the late Stanley Dunn and to the conditions at Hantsport Station Wakelin
at the time, it was not a proper place at which to remove hin from conjectun
the defendant’s train. The right of removal of a disorderly was nothi
passenger which is conferred on the conductor is not absolute. It of the col

must be exercised reasonably. He cannot under it justify putting Court in
a passenger off the train under such circumstances that, as 8 afford ayq

direct consequence, he is exposed to danger of losing his life or of There
serious personal injury. to say th

If, upon evidence warranting that belief, the jury was of the questions

opinion that leaving Dunn alone on the platform of the closed
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ces and and unlighted Hantsport Station at 1.30 a.m. seriously imperilled ~ CAN-
vinee to his life, they were quite right in concluding that the conductor 8.C.
was “negligent”’ in doing so. It was eminently for them to deter- Do
evident mine whether Dunn was or was not in such an advanced state of D""'I-N "w
ssulting intoxication that leaving him where he was placed involved Arpaxme
endangering his life because he was unable to take care of himself. "_Y
nt of a If so the conductor should have found some other means of dis-  Ansslin, J.

e con- charging his duty to prevent Dunn being a source of danger or
annoyance to his fellow passengers as well as a menace to himself
t of the until he could be removed from the train without jeopardizing his

not, in life. For instance, as Russell, J., suggests, he might have been
taken to the baggage car and detained there until a suitable place
It they for removing him from the train should be reached.

rith the The absence of direct proof of causal connection between the
do not leaving of a man on the station platform and his death, in my

opinion, does not present any serious difficulty. It was quite
Valkelin open for the jury to infer that he wandered from the platform
Id that to and along the track and eventually lay down on the latter in
awfully a state of drunken stupor and was killed there about 3 o'clock in

the morning by the second engine of the train when returning from
entered Kentville to Halifax. Indeed that seems to be the most probable
wough- inference from all the facts in evidence. That he should have
wandered on to the track was, I think, a natural and probable
fliculty result of his being left unattended on the dark station platform
pon to in the condition in which he was—such a result as the conductor
unduly should have anticipated might ensue.
is dis This case is readily distinguishable from Delahanty v. Michigan
mee on Central K. Co. (1905), 10 O.L.R. 388, where a passenger was put
arge of off at an open, lighted station and was not incapable of taking
jety of care of himself though slightly intoxicated, and also from the
Station Wakelin case, 12 App. Cas. 41, where it was a matter of pure
m from conjecture how the man who was killed got on the line, and there
orderly was nothing to justify an inference that he got there by any fault
te. It of the company. On this aspect of the case the decision of this
yutting Court in G.T.R. v. Griffith (1911), 45 Can. 8.C.R. 380, scems to
Casd afford authority for rejecting the attack on the verdict.
e orof There was evidence in my opinion which makes it impossible
to say that the jury’s answers to the sixth, eighth and ninth
of the questions were not such as could reasonably be found. They,
losed
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therefore, cannot be set aside. Upon them the plaintifi was
entitled to judgment.

I would therefore allow the appeal and direct that judgment
be entered for the plaintiff for the sum of $2,000, found by the
jury to have been the damages sustained, with costs of the action
and of the appeals to the Court en banc and to this Court.

MigNavLT, J.:—By the by-laws of the company respondent,
admitted to be validly passed by-laws of the respondent, it was
provided as follows:—

12. Persons intoxicated, or otherwise unable to take care of themselves
will not be furnished with tickets or allowed to enter the cars or premises of
the company, and if found in the cars or upon the premises of the company
they may be removed. .

15. Anypemnmoruwnn iage, station, platform of the
or elsewh upon the P ises, in a state of intoxieation, or
fighting or guilty of other duurduly conduct or using foul, obscene or abusive
language, or otherwise wilfully interfering with the comfort of other passen-
gers, is guilty of an offence under this by-law. In addition to liability to
fine under this section, any such person may be summarily ejected from such
station or premises of the company, or in the case of a moving train, such person
may be removed or ejected from the train with his baggage at any usual stop-
ping place or near a dwelling house, n.'i thooondmwr -nd train servants
may use force, doing no to s and
others upon the train from fighting, u-nqloul b or abusive |
or other disorderly conduet.

The jury found that the deceased was killed by an engine or
train of the respondent moving towards the east, that his conduct
on the excursion train between Halifax and Hantsport had not
been such as to interfere with the comfort or endanger the safety
of other passengers on the said train sufficiently to eject him from
the train; that he had not used vulgar, offensive, obscene or
blasphemous language in the hearing of his fellow passengers; that
he had conducted himself in a disorderly manner during his journey
from Halifax to Hantsport; that there was negligence on the part
of the respondent company in connection with the death of the
deceased and that caused such death, and that such negligene
consisted in putting a drunken man off the train at a late hour st
night in an unfit place; that the deceased was not ejected from the
train in question at a usual stopping place for trains of the respond:
ent company; that the deceased at the time he was ejected, we
not in a fit state as regards sobriety to take care of himself; that
under the circumstances the place where the deceased was cjected
from the train, was not a proper place for that purpose. And the
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"t wa jury assessed the damages at $2,000 equally divided between the CAN.
deceased’s father and mother. 8.C.
udgment The trial Judge, notwithstanding the findings of the jury, S
1 by th dismissed the action because in his opinion the negligence found Dt
‘e l;‘,mm against the respondent in putting the deceased off the train at  Aruaxmc
Hantsport was not connected with the accident and may have _HL
;)on'lvm, had no conneciion with it. Mignault, 1.
t, it wae In my opinion, with all deference, the jury could infer from
the circumstances of the case, that putting off the deceased at
\omselves 1.30 a.m., on the ash extension of the station platform, near a
reinises of closed and unlighted station, in a town without any lights, was the
OSmpaty cause of Dunn’s death. He was found killed on the tracks some

company, distance t~ the west and it was a matter for the jury to determine,
wation, of and there was evidence from which they could draw the inference,

e abusive whether putting off this drunken and helpless man at such a place
:h'll"‘"‘:":lu and at such an hour was the cause of his having been killed by

‘rom such one of the engines of the excursion train which returned through
ch person Hantsport a couple of hours later.

":‘lr::;‘; If therefore there be negligence in ejecting Dunn from the
\gers and train at such an hour and in such a place, the connection between
language this negligence and Dunn’s death is established by the jury’s
finding which I cannot consider perverse.

But was there negligence, or in other words did the respondent
fail in any duty which it owed the deceased? Dunn had a ticket
for this train and had a right to travel on it, but he had no right
to conduct himself in a disorderly manner, or to interfere with the
comfort of the other passengers. The jury found that he had
conducted himself in a disorderly manner and this, under the
by-laws of the company, authorized the conductor to eject him
“at any usual stopping place, or near a dwelling house.”

Hantsport was a usual stopping place of the railway, and the
finding of the jury that it was not, seems hard to reconcile with
the evidence, unless the jury considered the ash extension of the
platform not a usual stopping place, but, reading together the
answers to questions 7 and 9, it is clear that they did not consider
this place, even if it were a usual stopping place, as a proper place
t0 leave a drunken man at such an hour, on a dark night, with the
electric lights of the town not burning and the station closed and
without any lights. ’
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The right to eject a drunken man and disorderly passenger
from a train, according to the by-law, is not an absolute one. He
must be removed at a usual stopping place or near a dwelling house.
This clearly shews that he must be ejected at some place where he
can be looked after. To leave him in the middle of the night on
the extension of a station platform with a closed station and no
lights anywhere, would not place him in a better position than
if he were ejected in the fields. This does not mean that the
company must keep him on the train, but if they choose to c¢ject
him in his drunken state, they must eject him at a proper place
80 as not to leave him in his helpless condition where no one can
look after him, and where he is in obvious danger of getting on the
railway track and being injured or killed by a passing train. The
dictates of humanity as well as the by-law itself seem to me to
require this of the railway company.

The respondents, in par. 16 of their plea, somewhat in contra-
diction of a previous statement of the plea, say that the deceased
on the day in question
was intoxieated, or otherwise unable to take care of himself and while i
the said condition was found 10 a car of the defendant company and was
removed therefrom by servants or employees of the defendant coiapany

If he was unable to take care of himself, and the jury so found,
I cannot think the verdict of the jury perverse in finding negligence

against the respondent.
I would therefore allow the appeal and give judgment to the
appellant according to the jury’s verdict, with costs throughout.

Appeal alloved.

MINOR v. THE KING.

Nova Scotia Supreme Court, Harvis, C.J., Longley and Drysdale, JJ. oni
Ritchie, EJ. May §, 1920,

Musiciear,  corrorations (§ 11 C—50)—By-taws—Coxvierion  por
VIOLATION OF SAME —VALIDITY—8TATED CASE—TowNs Incorvon
ATION Act, 89 G V. 1918, cn. 4, sec. 263,
By-laws of a municipal corporation in relation to the licenses ne
for hawkers and peddlers within the municipality are authorized |
Towns Incorporation Aet, 80 Geo, V., ch, 4, sec. 263, N8, and u con
viction for a violation of such by-laws will be upheld.

Cases stated under the provisions of the Nova Scotia Summary
Convictions Act, RS.N.8, 1900, ch. 161, by a Stipendiary Magis
trate submitting questions of law for the purpose of determining
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\ssenger the validity of a conviction made by said ~tipendiary Magistrate : (s.j
. He whereby defendant was convicted of a violation of the by-laws —

¢ house, and ordinances of the town of Yarmouth with respect to trading l:ﬂll
there he without a license. Tae Kina.

iight on The by-laws in question and the Acts of the Legislature under
and no which the same were made are set out in full in the judgments

m than delivered.

hat the S. Jenks, K.C., for appellant.

to eject T. R. Robertson, K.C., for the town, respondent.

s place Harms, C.J.:—The defendant was convicted by the stipendiary ~ Harris €.
one can magistrate of the Town of Yarmouth of a breach of by-law

ron the No. 31 of the By-laws and Ordinances of the Town of Yarmouth

L The for—not being a r.tepayer of Yarmouth—exercising within said

 ane town the calling of a peddler or hawker or trader of goods without
a license.

ocontis- The stipendiary has reserved for the consideration of this

s~ Court the two following questions:

1) Was I right in deciding that secs. 16 and 18 of byJdaw No. 31 of the
Bydaws and Ordinances of said Town of Yarmouth were intra vires the town
couneil of suid town? (2) If so, was I right in deciding that the defendant
herein eame within the provisions of said seetions of said by-law?

By-law No. 31 of the Town of Yarmouth has two sections
on the subject as follows:

while in
and was
my
| fnlllld.
fligence 4 . " - "
Seetion 16: No person who is not a ratepayer of the Town of Yarmouth
shall on his own behalf or as the agent of another, exercise within the town
to the the ealling of a peddler or hawker or trader of goods; nor shall any person, who
whout is not a ratepayer of the town, on his own behalf or as the agent of another,
peddle, hawk or trade goods, wares or merchandise of any kind or description
whatever within the town without first having obtained a license therefor
Provided, ete. (Proviso not applicable to this ease.)

Section 18: The language of sub-sec. 16 of this by-Jaw shall be held
to include any person who, not being a ratepayer, of the town, without such
17, ool license, within the town sells, or offered to sell, by cut, drawing, or sample,

goods of any kind whatever to any person not a trader in the goods sold, or
_ offers for sale, whether such sale or offer be, or be not, at the time accom-
CORMR panied or afterwards followed by delivery of the goods to the purchaser, and
whether such sale or offer to sell include or not the bestowal of labour in

the town, on or about, or in connection with, the goods sold or offered for
sale

nred.

prvssan
1 hy the

1 u cone -
These by-laws were made pursuant to sec. 263, sub-sec. 67,
of the Towns Incorporation Act, 8-9 Geo. V. 1918 (N.8.). ch. 4.
263 The town council in addition to any power to make by-laws and
ordinances elsewlhere in this Aet conferred, shull have power to make by-laws
mining respeet to all matters coming within the following classes of subjeets, and

mmary
Magis




Dominion Law Rerorts. |52 D.LR.

may from time to time amend or sppenl such by-laws, that is to say, for
(67) licensing and lating auet and junk denl with power 1o
discriminate between those who are ratepayers within the town and those
who are not ratepayers within the town, as to the amount of the license ice
to be charged, and licensing and regulating peddlers and hawkers and trodors
of goods who are not ratepayers within the town; provided such by-law 1.l
not affeet the products of the farm, the forest or the sea.

The relevant facts are as follows: (I quote from the reserved
case):

The defendant is the superintendent for the Maritime Provinces for the
Dominion Art Co., a corporation whose head office is in Toronto, Ontario
He is not a ratepayer of the Town of Yarmouth. He employed a number
of agents (6) all non-ratepayers of the town, who, acting under his orders,
went from house to house in ssid town soliciting orders for the enlargmiont
of photographs which were to be subsequently delivered, with frames, 10 1he
purchasers, and paid for by them on delivery. No license was taken out by
him, nor by any of his agents, from the town, although he was duly notified
by the chief of police that such license was necessary. Each agent carries
with him an enlarged photograph as an example of the work done by the
company which he shews to the prospective purchaser. It is admitted tha
some of his agents took orders on February 23, 1920, in said town, from persons
who were not traders in said goods. The following is a copy of the contruc
or agreement which is signed by the purchaser and the agent :

Domixiox Arr Compaxy, Lrn. (Date.)
Toronto, Canada.

You will please make for the undersigned from the photograph delivered
to your agent this day finely finishel puinting and deliver the
same to me on or about the day of 19
The price of the painting is $ It is understood that this order
Advertising allowance s cannot be countermanded
Leaving a balance due of ] Verbal agreements not recog-
Which I agree to pay upon delivery. nized.

The above prices does not include frames or glass.

This order is given upon the further condition that your compan
will deliver the paintings so ordered in suitable frames which the undersigned
is entitled to accept upon payment of a reasonable price, if the frames ar
satisfactory. In the event the undersigned does not accept the frames und
pay for same, they are to be delivered forthwith to your eompany's delivery-
man.

I am to receive one additional painting at no additional cost.

Received by

Advertising NI'O'.IWIIIIL Customer

Counsel for the defendant did not contend that sec. 16 of

by-law No. 31 was ultra vires, but he did contend that sec. I8
was beyond the powers of the town council.

No authority was cited on the question and I can sce no

reason why both 16 and 18 are not authorized by see. 263 of the
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7, for

g Towns Incorporation Act. It should, perhaps, be pointed out

1 those that the conviction is for a violation of by-law No. 31 and even
wae fee if part 18 was held to be ultra vires the conviction could be upheld
T unde par 16,

The main argument in the case turned upon the meaning of the
served words “trader of goods” in sec. 263 of the Towns Incorporation

Act, and in the by-law. The argument is that the word “trader”
for the is to be construed as transient trader and restricted to cases ejusdem

ntario generis with peddlers and hawkers. I do not agree with this
“.Ir"xlh contention and desire to state my reasons for reaching this con-
PR m‘ clunon

to the Many cases in England and Ontario decided under the Hawkers
"""“'f‘| and Peddlers Acts were cited to us in which a restricted meaning
was given to the words following hawkers and peddlers.

by the It should be pointed out that the original Acts in England
d that imposed a license fee on
it Every hawker, peddler, petty chapman, or any other trading person or
persons going from town to town or to other men's houses and travelling
either on foot or with horse, horses or otherwise—carrying to sell or exposing
1o sale any goods, wares or merchandize. See 9-10 Will. I11., 1607, ch. 27.
Some modifications were made from time to time in this Act,
or the but always there was language which clearly indicated that
the traders or trading persons included in the Acts were of the
o petty class and the decisions usually invoked the ejusdem generis
A rule which clearly applied to the language used.
In Nova Scotia the first legislation dealing with the subject
scems to have been in the Acts of 1879, 42 Vict. ch. 1, sec. 84,

mtract

ol sub-sec. 39, which authorized the County Council to make regu-
lations for

« and the licensing of auctioneers and peddlers and hawkers of goods and traders

very- who are not ratepayers within the Province,

The same language is used in the Acts of 1888. The Towns
Incorporation Act of 1888, 51 Viet. ch. 1. In the Towns Incor-

poration Act of 1895, 58 Vict. ch. 4, the corresponding section,
no. 206, sub-sec. 19, was somewhat changed and read as follows:

6 of (19) The licensing of aueti who are ratepayers within the town;

and licensing of auctioneers and peddlers and hawkers and traders of goods

who are not ratepayers within the town, with power to discriminate as to the

amount of the license fee to be charged between those who are ratepayers
® no and those who are not.

[ the 1152 b, LR,
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In the RS.N.S,, 1900, ch. 71, sec. 263 (67), there was another
change and the section reads as follows:

(67) Licensing and regulating auctioneers who are 1atepayers within
the town, and licensing and regulating auctioneers, junk dealers and peddiers

. and hawkers and traders of goods who are not ratepayers within the town,

with power to discriminate between those who are ratepayers and those who
are not as to the amount of the license fee to be charged.

By ch. 41, 1 Ed. VII, 1901, another change was made and we
find the section reading thus:

(67) Licensing and lati i and junk dealers with power
to discriminate between those who are ratepayers within the town and those
who are not ratepayers within the town as to the amount of the license fee
to be charged, and licensing and regulating peddlers and hawkers and traders
of goods who are not ratepayers within the town.

In 1903, 3 Ed. VII, ch. 51, an amendment was made providing
that no by-law should affect the products of the farm, the forest
or the sea.

I have copied these provisions from the statutes in order
that it may clearly appear that our legislation was not as in
England merely a Hawkers or Peddlers Act. It is a licensing Act
and we find it dealing with auctioneers, junk dealers and traders
of goods, as well as peddlers and hawkers. The words at the end
of the section quoted from the original English Act and which are
apt words only for peddlers and hawkers, and which now in
England are incorporated in the definitions of the words “hawkers”
and “peddlers” in the two Acts now regulating the matter in
the mother country, are not to be found in our Acts.

It is, I think, obvious that the English decisions on statutes,
so essentially different from that in Nova Scotia, have no appli-
cation here and cannot assist in interpreting our Act.

In Ontario the legislation followed the old English statutes,
and the English decisions based on those statutes were alw
followed and therefore the Ontario decisions are of no assistance.

The very fact that the Legislature in this Province completely
changed the wording of the English Acts and used the language
it did, shews an intention to deal with matters beyond the scope
of those dealt with by the English Parliament. I see no reason
therefore why we should not give to the words “traders of goods” J
their ordinary meaning, and so interpreted they apply to this
case. The agreement in this case compels the Dominion Art
Co. to deliver the paintings in suitable frames which the purchaser
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another of the painting is entitled to accept at a reasonable price if he
wishes. The negotiation of this agreement for the frame con-

fp o stituted in my opinion a trading of goods and made the negotiator
oy s trader of goods within the meaning of the Act.

108e who In 27 Hals., page 509, par. 989, there is this definition of the
and we “Trade” in its primary ing is the exchanging of goods for goods

or goods for money; and in & dary ing it is any busi carried on
h power with a view to profit, whether manual or mercantile, as distinguished from
nd those the liberal arts or learned professions and from agriculture. The word,
sense fee however, is one of very general application, and must always be considered
| traders with the context with which it is used.

On the argument it was contended that the agreement for the
pviding portrait was a trading of goods, but I put to counsel the query

@ forest a8 to whether an order taken by a professional portrait painter
to paint a portrait would make the artist a trader of goods.
| order Halsbury, in the definition of trade, seems to except such a case,

;a8 in and | find that Baron Martin in Clay v. Yates (1856), 1 H. & N.
ng Act 73 at 76, put a somewhat gimilar question to counsel. It is perhaps
traders unnecessary to decide the question as 1 prefer to base my decision

he end on the part of the contract regarding the frame.
ich are There was a contention that the taking of the order for the
ow in frame was not a trading of goods because it was said that the

whers" order did not bind the purchaser. The argument was that if a

iter in sale was effected of the frame when the painting came to be
delivered, that might constitute a trading, but there was no
Autes, concluded sale under the agreement.

appli- The case of State v. Montgomery (1899), 92 Me. 433, was
cited in support of this proposition. There the prosecution was
\utes, for a sale made at the time of the delivery of the picture and the

» also Court did not have to decide the question as to whether or not

tance. the taking of the order conmstituted a trading, but Savage, J.,
Metely in dealing with the question said of the agreement in that case
guage that “the defendant’s employer had not made any previous
scope contract to sell picture frames.” The contract here does bind
‘eason the dealer to deliver a frame and the offering of the frame and
oods” entering into the contract in question would in my opinion be
» this 8 trading of goods within the meaning of the by-law.

1 At I would, therefore, answer both questions in the affirmative.

thaser The defendant must pay the costs of the stated case.
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Rircuie, EJ.-—1 quote the stated case and the decision of
the stipendiary as the facts and the questions to be decided are
therein set out:

On the 3rd day of March, A.D. 1920, the defendant, E. N.
Minor, was convicted before Charles 8. Pelton, Stipendiary
Magistrate in and for the Town of Yarmouth, in the County of
Yarmouth and Province of Nova Scotia, for unlawfully, not being
a ratepayer of said Town of Yarmouth, exercising within said
town the calling of a peddler or hawker or trader of goods, without
first having obtained a license therefor, contrary to the pro-
visions of by-law No. 31, sec. 16, of the by-laws and ordinances
of said town; said offence having been committed on February
23, 1920.

On said 3rd day of March, A.D. 1920, the defendant, in
accordance with see. 73 of R.S.N.8. 1900, ch. 161, the Summary
Convictions Act, applied in writing to said stipendiary magistrate
for a stated case questioning said conviction on the ground that
it was erroneous in point of law, and has duly entered into a
recognizance, with sureties, conditioned to prosecute his appeal
without delay, and to submit to the judgment of the Court, and
pay such costs as are awarded by the same; and to appear before
the said stipendiary magistrate, or such other Justice or Justices
as is then sitting within ten days after the judgment of the Court
has been given, to abide such judgment, unless the judgment
appealed against is reversed.

The facts in the case, which are admitted by the defendant
are duly set out in a copy of the decision of said stipendiary
magistrate hereunto annexed, marked “A.C.8.P.”

The questions of law which I have been asked to state are as
follows:

(1) Was I right in deciding that secs. 16 and 18 of by-law No.
31 of the By-laws and Ordinances of said Town of Yarmouth were
intra vires the town council of said town?

(2) If so, was I right in deciding that the defendant herein
came within the provisions of said sections of said by-law?

The Decision of the Stipendiary Magistrate is as follows:

This is an information laid against the defendant by the
chief of police of the Town of Yarmouth for, not being a ratepayer
in said town, trading without a license, contrary to the provisions

52D.L

of the
case, W

The
vinces
office is
of Ya
non-raf
from h
ment «
with fr
No lice
the to
that st
an enls
compal

Iti
23, 192
goods.
which
of Ha

Un
Incorp
to ma
eliming
as foll

Sec

Th
ances ¢l
respect
may fre
(67) Li
regulati
payers

Un
by-law
in-Cou

No
his own
of a pe
ratepay
hawk o
ever wi

vided,



N.
ry
of
g
id
ut

<29

he
er
ns

e OPPRET

52 D.LR.] Dominion Law Rerorts.

of the by-laws and ordinances of said town. The facts in the
case, which are admitted by defendant, are as follows:

The defendant is the superintendent for the Maritime Pro-
vinces for the Dominion Art. Co., a corporation whose head
office is at Toronto, Ontario. He is not a ratepayer of the Town
of Yarmouth. He employed a number of agents (six)—all
non-ratepayers of the town, who, acting under his orders, went
from house to house in said town soliciting orders for the enlarge-
ment of photographs which were to be subsequently delivered,
with frames, to the purchasers, and paid for by them on delivery.
No license was taken out by him, nor by any of his agents, from
the town, although he was duly notified by the chief of police
that such license was necessary. Each agent carried with him
an enlarged photograph as an example of the work done by the
company which he shews to the prospective purchaser.

It is admitted that some of his agents took orders on February
23, 1920, in said town, from persons who were not traders in said
goods. The following is a copy of the contract or agreement
which is signed by the purchaser and the agent: (see judgment
of Harris, C.J.).

Under the provisions of sec. 263, clause (67) of the Towns
Incorporation Act, 8-9 Geo. V., 1918, ch. 4, the town is authorized
to make by-laws in reference to licenses. The clause (after
eliminating words which have no bearing on this case) reads
as follows:

See. 263:

The town council, in addition to any power to make by-laws and ordin-
ances elsewhere in this Act conferred, shall have power to make by-laws in
respect to all matters coming within the following classes of subjects, and
may from time to time amend or repeal such by-laws, that is to say, for
(67) Licensing and regulating auctioneers, ete., . . . and licensing and
regulating peddlers, and hawkers and traders of goods who are not rate-
payers within the town.

Under this authority the Town of Yarmouth has enacted
by-law No. 31, which has been duly approved by the Governor-

in-Council. Sec. 16 of by-law No. 31 is as follows:

No person who is not a ratepayer of the Town of Yarmouth shall on
his own behalf, or as the agent of another, exercise within the town the calling
of a peddler or hawker or trader of goods; nor shall any person, who is not a
ratepayer of the town on his own behalf or as the agent of another, peddle,
hawk or trade goods, wares or merchandise of any kind or description what-
ever within the town without first having obtained a license therefor. Pro-
vided, ete. (Proviso not applicable to this case.)
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Section 18 of said by-law No. 31 is as follows:

The language of sub-sec. 16 of this by-law shall be held to include
any person, who, not being a ratepayer of the town, without such license,
within the town sells, or offers to sell, by eut, drawing, or sample
goods of any kind whatever to any person not a trader in the goods sold,
or offers for sale, whether such sale or offer be, or be not, at the time accom-
panied or afterwards followed by delivery of the goods to the purchaser, and
whether such sale or offer to sell include or not the bestowal of labour in the
town, on, or about, or in connection with, the goods sold or offered for sule.

In my opinion, the fact that orders were taken for these
enlarged photographs, with frames, which are to be paid for by
the purchaser in addition to the cost of the picture, brings this
case within the provisions of sec. 16. I have carefully considered
the cases cited, but in the absence of anything to shew that the
by-laws under which these cases were decided (most of them being
Ontario cases) contained any such provision as does sec. 18, |
cannot see that any of them have much bearing on this particular
case.
Mr. McKay, the counsel for the defence, took the objection
that sec. 16 of the town by-law was ultra vires the town council.
1, at first, had some doubt as to whether or not see. 18 was infra
vires, but after careful consideration I have concluded that
sec. 263 of the Towns Incorporation Act, 8-9 Geo. V. 1918, ch. 4,
which states, “The town council shall have power to make by-
laws in respect to all matters coming within (among others)
sub-sec. 67—licensing and regulating peddlers and hawkers and
traders of goods who are not ratepayers, ete,” gives the power,
and sec. 264 of the Towns Incorporation Act is as follows:

264 (1). The by-laws and ordinances for the foregoing purposes or
any of them, when not inconsistent with any statute in foree in the Provinee,
and when approved by the Governor-in-Couneil, shall have the force of
law.

While agreeing with the decision that defendant is not a
peddler or hawker, I am of opinion that he comes within the
meaning of the term “a trader of goods,” particularly in view
of the fact that frames are sold to the purchasers or orders taken
for same, which are to be paid for in addition to the cost of the
enlargement.

I convict the defendant of a breach of said by-law No. 31
on February 23, 1920, and order and adjudge that he forfeit and pav
the sum of $70 fine, and $2.80 costs, to be paid and applied accord-
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ing to law; to be paid forthwith, and in default of such payment,
said defendant, E. H. Minor, to be imprisoned in the common
gaol at the Town of Yarmouth in the County of Yarmouth for
the term of 60 days unless said sums and the costs of conveying
said 1. H, Minor to said common gaol are sooner paid.

(onsideration of the Towns Incorporation Act and the amend-
ments thereto convinces me that sees. 16 and 18 of the By-laws
and Ordinances of the Town of Yarmouth are infra vires. I,
therefore, answer the first question in the affirmative.

The remaining question as to whether the defendant’s case
is covered by these by-laws is more difficult. On the face of the
statute I think it is clear that the purpose of the statute was to
enable the town council to make by-laws which would prevent
non-residents who do not contribute by way of assessment to the
funds of the town from trading within the town. I cannot think
that hawkers and peddlers were alone struck at, and that traders
of goods who were not peddlers and hawkers were intended to
escape. The object of a statutory enactment is to be considered
when endeavouring to ascertain the real meaning of the words
used. Having regard to what I conceive to be the object and
purpose of the statutory enactment under consideration, I have
reached the conclusion that the answer to this question should
be in the affirmative, and I so answer it, though I am free to admit
that I do not regard the question as free from doubt. There is,
of course, a presumption that general words following particular
and specific words are to be restricted to the same genus, but it
is still a question of construction.

Dealing with this question Maxwell in his book on Statutes,
5th ed., at page 546, says:

Of course the restricted meaning, which primarily attaches to the general
words in such civcumstances, is rejected when there are adequate grounds
to shew that it was not used in the limited order of ideas to which its pre-
decessors belong. If it ean be seen from a wider inspeetion of the scope
of the legislation that the general words, notwithstanding that they follow

particular words, are nevertheless to be construed generally, effect must
be given to the intention of the Legislature as gathered from the larger survey.

Bowen, L. J.,in Skinner & Co. v. Shew & Co., [1893] 1 Ch. 413
at 424, 62 L.J. (Ch.) 196, states the view which I am endeavouring
to express. He there said:

There is no doubt of the existence of the rule ¢jusdem generis; and it eannot
be denied that general words ought to be construed with reference to the
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words which are immediately around them. But there is an exception 10
that rule (if it be a rule and not a maxim of common sense), which is, that
although the words immediately around and before the general words ar
words which are primd facie confined, yet if you ean see from a wider inspection
of the seope of the legislation that the general words, notwithstanding that
they follow particular words, are nevertheless to be construed generally
you must give effect to the intention of the Legislature as gathered from th
entire section. Here the question is whether the entire section, when you
have regard to the special subject matter to which it is applied does no
lead you to the view that the larger meaning must be put upon the word
“‘or otherwise”” and that they rather extend the words which precede then
than are themselves econfined by them.

In this case the particular and specific words are “ peddlers”
and “hawkers” and the general words are  traders of goods.”  The
words “peddler” and “hawker” were, 1 think, correctly defined
by the late Tuck, C.J., in Reg. v. Phillips (1898), 35 N.B.R. 393,
where he said, at pages 395-396:

My own idea of a “hawker” has always been that of a man or person
who goes through the streets or roads of the eity or country calling out his
wares for sale. A “peddler,” in the olden times, was one who went through
the country with a pack on his back, peddling his small wares from door 1o
door, and from farm-house to farm-house.

The peddler is still on the road as in the “olden times."”

The words “traders of goods” have on their face a different
and much wider meaning. In 3 Bouvier's Law Dictionary,
page 3305, a trader is defined to be “one who makes it his business
to buy merchandise or goods and chattels and to sell the same for
the purpose of making a profit.” My construction is that the
words “traders of goods” were used for the purpose of catching
persons trading generally in addition to peddlers and hawkers.
I am of opinion that when the defendant took orders for the
frames, notwithstanding that the purchasers were not bound to
accept them, he was exercising the calling of a trader of goods.
If the frames were not accepted, still the defendant was exercising
his calling when he took the orders. The first part of the exercise
of the calling of a trader of goods is to get the order, even though
the contract is not concluded. It is the initial proceeding of the
trading. It was contended that the agents of the defendant who
took the orders should have been prosecuted and not the defendant,
who is the person carrying on the trading. 1 am unable to agree
with this contention. I have examined with care the cases
cited by Mr. Jenks, K.C. I think they are distinguishable and
not safe guides in this case, because they are decided upon statutes
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couched in very different language from that which I have to
consider. In my opinion the questions should be answered as
Iihave indicated and the defendant must pay the costs.
LoNGLEY, J., eoncurred.
DrysDALE, J., took no part in the judgment owing to illness.
Judgment accordingly.

ADVANCE RUMELY THRESHER Co. v. WHALEY.

Saskatchewan Courl of l/:/ml Haultain, C.J.S., Lamont, J.A., and Brown,
CJ.K.B. May 3, 1920,

Sate (§ 11 A—25)—BreacH oF warRrRaNTY—Loss oF vsE—DaMaces—
CLIMATIC CONDITIONS.

When the evidence shews that the buyer had no work for a chattel
during a certain season of the year owing to climatie conditions, he cannot
succeed in his elaim for damages for loss of use, during that period,
even though breach of warranty on the part of the seller has alre ady been
'"TT‘;;:I “Greta Holme,” [1897] A.C. 596; The “Mediana,” [1900] A€
113, distinguished; British Westinghouse v. Underground, [1912] A€
673, referred to.]

Arpeal by plaintiff from the trial judgment in an action
for damages for breach of warranty of a tractor engine. Varied.

J. F. Frame, K.C., and R. F. Hogarth, for appellant.

A. E. Bence, for respondent.

Havvran, CJ.8,, concurs with Lamont, J. A.

Lamont, J.A.:—In the spring of 1918 the plaintiffs sold a
second-hand tractor engine to the defendant, and warranted
that it had been “rebuilt.” By this the parties meant, according
to the finding of the trial Judge, that the engine had been taken
apart and built up again, “in good and workmanlike manner,
which involved replacing with new ones all parts so worn or
defective as to impair the efficiency of the engine.” The engine
had not been rebuilt. On account of the breaking of a defective
stud bolt, the several parts of machinery enclosed in the erank-
case were smashed to pieces. This delayed the ploughing opera-
tions of the defendant for 12 days. After this damage had been
repaired the defendant again commenced ploughing, and con-
tinued until the first week in September, although the engine was
giving trouble. The defendant complained to the plaintiffs.
About, September 12, the plaintiffs sent an expert, who dismantled
the engine, but left without reassembling the parts, owing to some
dispute with the defendant. When the engine was dismantled
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it was discovered that it had not been rebuilt. The defendant The
knowled

decided to have it rebuilt, and employed one Robinson to rebuild
it. Robinson was assisted by the defendant’s engineer, Drysdale.

conseque
template

They worked at the job intermittently from the last part of liable to
September until December 1, when they had it finished. In 1‘: (
giving his evidence, Drysdale, in answer to a question as to the :;‘:“‘w"'
length of time they worked to reassemble the engine, said: considen
We were there quite a while,  We weren't working steady.  Mr. Robinson Not
had his farm work and threshing outfit to look after, and he would come in s
when he had a little spare time, and later on 1 was laid up with the flu and tion, &
I was off work for quite a while when Robinson was working away. for bre
As winter had arrived when the rebuilding was completed, Wh
the engine was not used until the following spring, when it was into, tl
found to work satisfactorily. The plaintiffs brought this action chasing
on one of the lien notes given for the purchase price of the engine. wanted
The defendant claimed damages for breach of warranty. The must tl
trial Judge awarded the following damages: Althou
(1) Amount expended in putting the engine in the condition mentiol
it would have been in had it fulfilled the warranty, $1,251.53 that fa
(2) Loss of defendant’s own time, $48. (3) Loss of use of the contem
engine, $1,000. engine
It is from the award of $1,000 for loss of the use of the engine obliged
that this appeal is brought. purpos
The measure of damages for breach of warranty is the estimated loss of loss
directly and naturally resulting in the ordinary course of events from the engine
breach of warranty. it f
Sale of Goods Act, R.S.8. 1909, ch. 147, sec. 51, sub-sec. (2). - ‘;’ '
In Cobb v. Great Western R. Co., [1893] 1 Q.B. 455, at 464, o
. operat
Bowen, L.J., said: ]
The law is that the damages must be the direct and natural consequence of thei
of the breach of obligation ecomplained of. The law is the same in this respect the wi
with regard both to contracts and to torts, subject to the qualification, that some ¢
in the case of the former the law does not consider too remote damages which P
may be reasonably supposed to have been in the contemplation of the parties ooVl
when the contract was made. In
The distinction between tort and contract made in this case use, th
was referred to by Lord Halsbury, L.C., in the “Greta Holme,” that ti
[1897] A.C. 596, at 601. loss.
For the purpose of determining what the parties must be Electri
deemed to have contemplated when the contract was made, 689, a
this Court in Rivers v. Geo. White & Sons (1919), 46 D.L.R. 145, e ;‘;:

at 147, 12 8.L.R. 366, at 371, adopted the following rule: bas pro
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dant - The measure of damages for breach of contraet is determined by the
huild knowledge, actual or constructive, which the parties had of the probable
consequences of the breach. If they contemplated or ought to have con-
dale. templated, the consequences which have proximately followed, they are  Apvance
t of liable to pay damages accordingly. !(l MELY
In In determining what consequences the parties may be reasonably sup- 1 “'(‘f:""':"
th posed to have contemplated, the knowledge of the circumstances under which ‘,"'
e the contract was made must be, not merely an important, but the decisive \\'",\'.,y;\-,
consideration.

inson ‘ Notice of these circumstances enlarges the area of contempla-

:':;l:"; tion, and, therefore, the liability of the defendant in an action
for breach of contract.

sted, 1 When the contract in question in this action was entered

was k8 into, the plaintiffs knew that the defendant was a farmer pur-

Lamont, J.A.

tion ] chasing an engine for use on his own farm. That the defendant
zine, b wanted it for ploughing was specifically mentioned. The plaintifis
The must therefore be held to have contemplated its use for ploughing.

Although ploughing may have been the only work specifically
tion mentioned by the defendant for which he was buying the engine,
.53 that fact alone is not, in my opinion, sufficient to exclude from the

the ] contemplation of the parties other kinds of work at which the
engine would be likely to be employed. A purchaser is not

gine 1 obliged to mention specifically the various uses to which he
purposes to put an engine before he can recover under the heading
loss of loss of use if those uses are understood. If a vendor sells an

the engine to a farmer purchaser knowing that the farmer is buying
). it for use on his own farm, the vendor must be deemed to have
164, contemplated that it would be used for any and every farming
operation which farmers having engines usually carry on by means
— of their engines. 1If, through the failure of the engine to fulfil
pect the warranty given with it, the farmer is unable to use it for
;"l‘l"'l ‘ some ordinary farming operation, he is in my opinion entitled to
rtics g recover damages for loss of such use. See 10 Hals,, par. 579.
| In determining what damages actually flow from the loss of
ase : use, there is another principle to be borne in mind, and that is,
e, 3 that the purchaser must take all reasonable steps to mitigate the
loss. This is stated by Haldane, L.C., in British Westinghouse
be Electric & Mfg. Co. v. Underground R. Co., [1912] A.C. 673, at
ude, " 689, as follows:
145, Subject to these observations 1 think that there are certain broad princi-

ples which are quite well settled. The first is that, as far as possible, he who
has proved a breach of a bargain to supply what he contracted to get is to be
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placed, as far as money can do it, in as good a situation as if the contract hul
been performed.

The fundamental basis is thus compensation for pecuniary loss naturalls
flowing from the breach; but this first principle is qualified by a second
which imposes on a plaintiff the duty of taking all reasonable steps to mitig:t
the loss consequent on the breach, and debars him from claiming any purt
of the damage which is due to his negleet to take such steps.

In the case at Bar the defendant claims loss of use for 50 days

fail, an
evidene
after S
were Sy
for tha
of both

at $20 per day. As to the per diem allowance, he says that if intendes
he hired an engine it would have cost him $20 per day, and the his worl
correctness of this statement does not appear to be disputed. For
The fifty days he makes up as follows: 12 days in August when “Girela
his ploughing was held up by reason of the breaking of the stud AC. 11
bolt. There is no doubt on the evidence that he lost the use recover
of the engine for ploughing during those 12 days, and for such former «
loss he is entitled to recover at $20 per day. The other 30 days 1 tal
he claims to have lost after the engine was dismantled. Upon ;"’\“.'It
this point he gives the following evidence: “Q. Then you say been cail
you lost 50 days work with it? A. Yes, I would have been working he is a d
it if I had had the engine going. Q. Well, do I take it from this '"""l"l J
that youonly expected to operate theengine 50 days? A. Iexpected J s:x dJ
to operate it as long as I could plough until I got my work done.” i e
There is absolutely no evidence as to what work he had to that be 1
do on September 12, when the engine was dismantled, nor as to to use it
whether the conditions of the season were such that he could have supra, 1
used the engine had it fulfilled the warranty. The evidence does This
establish that the engine was dismantled on September 12, and in collis
the defendant decided to have it rebuilt. He did nothing until for the
the end of September, when he employed Robinson and Drysdale, to repa
who worked on and off until December 1. All that the defendant as the e
could, in any event, be entitled to would be compensation for the ves
the loss of the use of the engine during the time it necessarily collision
took to rebuild it, using due diligence and despatch. By taking the amq
no action for nearly three weeks after the engine was dismantled by the
and by employing men who worked at the rebuilding only inter- no ques
mittently, the defendant, in my opinion, did not take reasonable collisior
steps to mitigate the loss consequent on the breach. The result climatic
is that we are left without any evidence as to what was the actual ment in
loss arising from the breach after September 12. in this
There is, however, another consideration which leads me to use whi
the conclusion that the defendant’s claim for the 38 days must The
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fail, and that is, as I have already indicated, that there is no
evidence that the plaintiff had 38 days’work for the engine to do
after September 12, nor that, if he had, the climatic conditions
were such that the engine could have been properly employed
for that time. Under the circumstances of this case, evidence
of both, I think, was necessary, for the defendant says he only
intended to “operate the engine as long as he could plough until
his work was done.”

For the defendant it was contended on the authority of The
“Greta Holme,” [1897] A.C. 596, and The “Mediana,” [1900)
A.C, 113, that it was not necessary to enable the defendant to
recover to shew that he would have used the engine. In the
former of these cases, Lord Herschell, [1897] A.C.. at 604, said:

I take it 1o be clear law that in general a person who has been deprived
of the use of a chattel through the wrongful act of another is entitled to
recover damages in respect thereof, even though he cannot prove what has
been entled “tangible pecuniary loss,” by which 1 understand is meant that
he is a definite sum of money out of pocket owing to the wrong he has sus-
tained,

In The “Astrakhan,” [1910] P. 172, at 181, Bargrave Deane,
J., said:

If you deprive the owner of the use of a thing, it is not necessary to shew
that he would have used it, but if you put it out of the power of the owner
to use it, then, according to Lord Halsbury’s reasoning in The “Mediana,”
supra, 1 think you have to pay damages for that,

This was a case where a Danish warship had been damaged
in collision with the “Astrakhan.” The registrar assessed damages
for the loss of use of the warship on the basis that it took 32 days
to repair the damage. This was held to be reasonable. But
as the evidence disclosed that it would have taken 10 days to put
the vessel in a sea-going condition even if there had been no
collision, the loss of use for these 10 days was deducted from
the amount allowed by the registrar. All these cases relied upon
by the defendant were cases of collision at sea, and there was
no question that the owner of the injured vessel could, but for the
collision, have used his vessel had he wanted to. There were no
climatic conditions rendering such use impossible. In his judg-
ment in The “Astrakhan,” the Judge said at page 181: “I think
in this class of case you should look to see what is the potential
use which the Danish Government had for this vessel.”

The potential use implies the existence of conditions under
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which it could be used, and as for 10 days those conditions dil
not exist, no damages were allowed for those days.

I am therefore of opinion that as the defendant failed to shey
that he had work for his engine for the 38 days claimed and
that the conditions were such that the work could have been don
but for the breach of warranty, he is not entitled to recover ther
for. A claim for the loss of use of an engine for ploughing during
the winter season in this country, where the ground is so frozen
that ploughing is impossible, would carry with it on its face it
own refutation, which, in my opinion, also leads to the conclusio
that it was necessary to give evidence of conditions under which
it would have been possible to use the engine.

The appeal should, therefore, be allowed as to the 38 days
at $20 per day, and the judgment below reduced by $760. Th
appellants are entitled to their costs.

Brown, C.J.K.B.:—I concur in the result of the judgment
of my brother Lamont, which 1 have had the opportunity of
perusing. My difficulty is not in finding that 38 days is a reason
able time to allow for taking down and rebuilding the engin
under the circumstances: It is entirely limited to the fact that
there is no satisfactory evidence that the défendant had 38 days
work for the engine to do and that he could have operated it for
38 days or for any number of days at that season of the vear
It should be emphasized that the only work which the defendant
suggests that he had for the engine to do was that of breaking
wild land. There is nothing to indicate how much land he had
to be broken and therefore it cannot be estimated how many
days’ use the defendant had for the engine. Then, again, it is a
matter of common knowledge that breaking is not done in this
country after September 1; that, at least, if it is sometimes done,
it is not, considered good farming to do so. It was incumbent on
the defendant to shew that the conditions were so exceptional in
the fall of 1918, if such were the case, that breaking could have
been successfully done. It would have been a different matter
if the defendant had had fall ploughing or threshing to do and
intended to use the engine for such operations.

Appeal allowed
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FRAZER v. S.S. “AZTEC."*

Exchequer Court of Canada, Quebee Admiralty District, Maclennan, D.L.J.A
March 16, 1920

Corasion (§ I=1)—SuprinG—RuLES 0F—CANAL—NEGLIGENCE JURDEN
OF PROOF—CUANADA BuirrinGg Acr, RS.C 1006, on, 113 a16

In a canal accident, the defendant is not re

on the faets, that the accident was not due
observanee of any rules on his part, but due to
canal lockmen, who left two valves of the upper p
Under see. 916 of the Canada Shipping Aet a p nption o

not arise, unless it is proved that the collision occurred |

sible, when )

servance of the rules, and as such non-observance does n
ereate a presumption, the burden of proof rests on the plaintif
the contribution of non-obhservance to the aceident, and also t

his loss was ocensioned by the negligence of the defendar
for whose acts the defendant was responsible

Action in rem for damages caused to the plaintifi's barge and
dredge in the Cornwall Canal

Aubrey H. Elder, for plaintifi; A. R. Holden, K.C., for defend-
ant.

M acLENNAN, D.L.J.A.:—This is an action in rem for damages
and arose out of an aceident which oceurred in the afternoon
of August 15, 1919, in Lock No. 17 in the Cornwall Canal

The plaintifi’s case is that his tow barge “Sand King"’ and his
sand dredge “Champion’ were lying afloat and moored to the
north bank of the Cornwall Canal above Lock No. 17 when the
Steamship “Aztec” entered the lock from the west, and after the
western gates were closed the steamship backed, earried away the
western gates, then moved forward and carried away the eastern
gates of the lock, with the result that the water above the lock
ran away and the barge and the dredge became stranded and
sustained damage. Plaintiff alleges there was no proper outlook
kept on the “Aztee;” that those on board improperly neglected
to take in due time proper measures for avoiding the carrying
away of the lock gates; that she was not properly under control
and that the damages and losses consequent thereon were occasion-
ed by the neglect and improper navigation of those on board.

The defendant’s case is that, if plaintifi’s barge and dredge
were injured, it was not due to any fault or negligence of the
defendant or those in charge thereof; that while the defendant
vessel was being locked through the canal, in the usual and proper
manner in so far as the defendant is concerned, the water in the

lock was suddenly disturbed and moved in such a manner as to
*Appeal to Exchequer Court of Canada pending

Statement,

Maclennan,
Dep. LIA
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cause her to strike the gates in spite of all that could be done by
those in charge to prevent it; that the movement and disturbance of
the water in the lock were due to the improper condition of the
lock gates and equipment, or the improper manipulation and
control thereof by the persons in charge or to both these causes,
or to other causes of which the defendant is ignorant and for
which it is in no way responsible, and that the striking of the lock
gates by the defendant vessel and any results thereof were due to
forces or causes beyond her control or those in charge thereof.
The steamer “ Aztec,” having a length of 180 ft., a beam of
33 ft. 3 in., and 13 ft. 9 in. moulded depth, registered tonnage of
834 gross and 653 net, and having on board 1,007 tons of coal with
a crew of 16 all told, arrived down at Lock No. 17 in the Cornwall
Canal at 3.14 p.m. on August 15, 1919. The lock was in charge
of lockman Albert Durocher, assisted by lockman Joseph 1.
MecDonald. Durocher was on the south side of the lock, MeDon-
ald on the north, and after the western or upper gates of the lock
had been opened the “Aztec” entered the lock, which is 270 ft.
long and 45 ft. wide, and made fast to the north wall with two lines,
one a five inch manilla rope leading ahead attached to a post on the
north wall of the lock the other end being attached to the capstan,
and the other a 7-8 inch wire steel cable leading astern attached to
a snub or post on the north wall, the other end being in a machine
called a compressor which with the capstan were on the upper
deck of the ship forward and between the pilot house and the stem.
After the steamer had thus been made fast, the lockman closed
the western gates by means of the electrically driven machinery
provided for that purpose. Near the bottom of each gate there
are two pairs of cast iron valves 214 ft. by 4 ft. which are opened
and closed by means of a rod attached to their upper edge and the
other end of the rod being connected with a bevel toothed gear on
the top of the gate, and this gear is connected with the electric
power. To open the valves the rod is forced downward and to
close them it is pulled up. This machinery is put in motion by a
lever on the top of the gate. Each rod and gear opens and closes
one pair of valves. The bottom of the valves are within 12 inches
of the bottom of the gates and are 27 or 28 ft. under water.
Durocher and Mc¢Donald were the two men in charge of the
canal equipment and it is important to examine carefully their

52D.L.
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ne by account of what they did from the time the ““ Aztee” entered the

nee of lock until she collided with the gates. Durocher swore that

of the after he closed the north gate and McDonald closed the south gate,  prazen

\ and he closed one valve in the south gate, he cannot say if it was the aR ‘\‘-”w
Auses, & heel valve or the miter valve, and that MeDonald closed one valve plemgny
d for y in the north gate, that they then waited until a steamer going Do A,

2 lock : down had got clear of Lock No. 15, the next lock below, 800 ft.
ue to away, when he, Durocher, started up the other valve by pushing

a lever, and MeDonald started the remaining valve on his side and
m ol ; Durocher then started walking down to the other end of the lock,
ge of ‘ and when he got down a picee he says he turned around and saw
with that the valves were up and that MeDonald put up his hand as a
nwall signal that they were closed. Durocher thereupon opened all the
harge valves in the gates at the lower end of the lock and the water
h 1. ran out of the lock into the reach below until it had gone down
Don- about, 13 ft. of the total drop of 14 ft. to the level of the lower

lock reach, when unexpectedly he saw the bow line of the “Aztec”
10 ft. break and the steamer began to go astern and, although the
lines, E captain was not in sight, Durocher says he yelled to the captain
n the { 1o go ahead and told Heppell, another lockman standing near him,

stan, to go to the other end of the lock. Durocher does not state why
ed to he gave this order to Heppell, but the latter says that Durocher's
thine I order was: “Va done voir aux valves en haut, voir si elles sont

pper ouvertes,” that is to say, “go to the upper valves and see if they
stem. are open.” The steamer was then moving astern, it had been
losed : tied up 15 ft. from the upper or western gates of the lock and when
inery it had gone astern 15 ft. it collided with the gates letting in a rush
there ] of water from the upper reach of the canal, one mile in length,
ened into Lock No. 17, which violently threw the steamer against the
1 the castern gates and carried them away.
ir on [ will now refer to McDonaid’s evidence, as his version of
setrie what occurred up to the time of the collision. He was on duty
id to with Durocher and was on the north wall of the canal when the
steamer came into the lock and he states that two lines were put
out and attached to the snubbing posts on the north side of the

lock. His examination then continues as follows by counsel for
plaintiff -

Q. After the two lines which you have mentioned, the compressor live,
their ' !ihe bow line, were attached to the snubbing posts, what were your move-

1252 p.L.R.
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nents? A Closed the gutes, Q. What gates? A, The upper gates. ()
The upper gates of what leek? A, Lock 17, Q. Which gate did you ¢!

A. 1 closed the south gate. Q. That would be the gate on the oppo
side from where you were? AL Yes. Q. Whai did you do next? A. Wi
the otler lock was ready, we let the wuter out, and put up the valves.
You are referring to the velves of what gate now? A, The upper gate.
How many valves are there in the upper gates? A, Four chambers, g
valves. Q. In the upper gates? A, Yes, 1 believe so. Q. Just thin
over, and tell us if that is cor How many valves are there in each g
A. There are supposed to be four in each one. Q. Two pairs in each g

A. Yes. Q. Did you close the valves in the north gate?

Mr. Holden—This is a question of faet, and 1 submit my learned fri
should ask the witness what he did.

By the Court—(Q. What did you do? A. I closed the valves, Q. Whi
valves” A. In the upper gate. Q. There are two gates in the upper end
the lock? A, Yes, Q. In which gate were the valves you closed? A\ |
generully close them on the north side first. Q. But, on that day? A\
were wailing for the lock at 15, Q. Can you tell us what you did at the u
end of Lock 177 A, We closed one valve on each gate, Q. Just tel
what you did yourself. A. I helped to elose them

By Mr. Hackett, cominuing: Q. Then, what did you do afier hel;
to close the valves’

A. 1 was walking down to the lower gates. Q. A
what happer Il us the story. A. The line separated, g

Q. Which li A. The bow line, and the boat sts
And, then what happened? A. She went into the gates.
gates? A, 1 should judge about the centre of the upper gate

Into w

Q

This is his evidence on examination in-chief as a witness {0
plaintiff as to what was done at the upper gates up to the time of
the collision, and if his evidence in that connection is true only
two of the four valves in the upper gates were closed and two of (1
valves were left open. In ecross-examination McDonald sweurs
that after he and Durocher had closed the upper gates they cacl
closed one valve; that Durocher then went to the lower gaics
and as soon as Durocher started to open the valves in the lowor
ates, he, MeDonald, started to close the remaining two valios
in the upper gates; that there were no signals exchanged betw
him and Durocher after he had clcsed the valves in the upper ¢
and that having closed the remaining two valves in the u
gates he locked them and then started to walk down the nonl
bank of the lock in the direction of the lower gates and that
when he arrived at a point abreast the midships of the steun
he saw the bow line leading ahead break, he turned around wid
stared to walk back in the directing of the upper gates, but before le
arrived there the steamer collided with the gates, the water can
through and carried the steamer forward through the lower gates

521

It v
Mel
beer
fron
start
Mel
thes
Mel
hims
then
arriy
of tl
him
emp
|
of tl
who
comi
uppe
hold
whe¢
deck
mani
eight
the
sevel
attac
IU(‘l\
slack
man
dow
the |
:llul
head
1t s
one «
upon

and 1

but w




D.LR.

Hes,
W elose
oppo
L Wi
ves. ()
ate. ()

g
thinl
th gate
*h g

d friend

Which

ime of
e only
of the
swenrs
v ecach
gates

lower

e h
canme

gates,

52 D.LR.| Dominion Law Rerorts.

It will be observed that it is only in cross-examination that
McDonald states the remaining two valves in the upper gates had
been closed, and his evidence in that connection differs in detail
from the story told by Durocher. According to Durocher, he
started the machinery to close one of the remaining two valves,
McDonald at the same time starting the other and that both
these valves were closed before Durocher reached the lower gates.
McDonald’s evidence is that he closed the remaining two valves
himself, that Durocher had nothing to do with the closing of
them and that they were only closed by him after Durocher had
arrived at the lower gates and had started to open the four valves
of the lower gates. Durocher swore that MeDonald signalled to
him that the valves in the upper gates were closed, McDonald is
emphatic in saying that no signal was given by him to Durocher.

I will now refer to the evidence of the members of the erew
of the ** Aztec.”
who has held a master’s certificate for 25 or 26 vears, was in

Captain John Gooderich, of Ogdensburg, N.Y .,

command and as he approached and entered theslock was on the
upper bridge on the roof of the pilot house. His mate, also the
holder of first-class pilot’s papers, with three other men, the
wheelman, the watchman and a deck hand were on the forecastle
deck attending to the lines. Two lines were put out, a five-inch
manilla head line leading forward from the capstan, and a seven-
eighth inch wire steel cable leading aft; this cable was attached to
the compressor near the eapstan on the upper deck which was
several feet above the top of the lock wall where the lines were
attached to the snubbing posts. As the water was let out of the
lock and the steamer gradually came down with the water the
slack on the bow line leading ahead was taken in by the watch-
man and the deck hand. When the steamer had been lowered
down pretty nearly ready to go out, the master came down from
the bridge to the forecastle deck and went to his room there,
and very shortly thereafter heavy pressure was noticed on the
head line, which was let out about six inches and then held, when
it suddenly broke and the steamer went astern and collided with
one of the upper gates in about one minute’s time. The mate,
upon the parting of the head line which broke between the eapstan
and the ship’s rail, attempted to get out another line forward,

hut was unable to do so before the steamer struck the upper gates.
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The evidence of the master and the mate is that they tied up the
steamer to the wall of the lock in the usual way, both as to the

number of lines used and the manner in which they were made fast
The master, the first assistant engineer, the mate, the watchman,
the wheelman and the deck hand were all examined at the trial.
The steamer’s witnesses testified that the force which threw the
steamer astern with sufficient force to break the bow line could
only have been from the engines or from the water in the lock.
It was proved that the engines were not moved from the time th
steamer tied up till after the collision. None of the witnesses
on board the steamer testified that they saw any commotion in
the water. They were attending to their lines on the port side
of the steamer next the lock and were not in a position to observe
the water, but they all attributed the sudden strain on the head
line to the effect of the water, and the deck hand Allison swore
that he heard the noise of the water which was stirred up and
confusion. He said: “J'ai entendu le bruit de I'eau qui brouillait
comme ¢a” . . . (il cherchait & imiter le bruit de 'eau).

Some light is thrown on the value of the evidence of the lock-
men by reference to their actions after the accident. MeDonald
says that it was the duty of Durocher, the senior man in charge
of the lock, to make a written report of the accident to the lock-
master.

Durocher was asked:

Q. As lockman in charge at the timre when an aceident oceurs, to who
do you send a report of the accident? A, To the office. Q. What office”
A. The Canal Office, right across from the lock, right between the two lock
Q. Is that Mr. Sargent’s office? A, Mr. Sargent’s office. Q. Did you repior

thig accident? A, Mr, MeDonald did, I was on the other side. I ~ould no
get over, I was on an island then,

Durocher swore he made no written report to anyone, that
he was not asked or supposed to make any written report and that
the only entries he made were in the sheet containing the names
of the vessels passing through the lock giving time of arrival and
departure, and an entry in a private memorandum book for his
own information. The entry on the vessel report shews the time
of arrival as 3.14 p.m., time of departure 4.15 p.m., and under the
heading *“ Remarks” he made the following entry:—

Aztee of Buffalo, Steamer Aztee bow line broke and she went back 1o

the west gates and put them out and then she came down with the water and
took the east gates out,
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ip the The entry in his private note book reads:— CAN.

0 the Friday, August 15, 1919, Steamer Aztee carrvied away 4 gates at Lock Ex. C

17, 4.15 p.m. Navigation resumed Saturday evening August 16, 1919, 8 p.m. —
Durocher says that “Mr. Lally, the superintendent, was right F":"'"

there two minutes after the accident happened. He asked me all S.8*Azrec.

about it and I told him.” And on the second day of the trial, Maclennas,

when asked if he told Mr. Lally anything about the accident, his - "

answer was: “‘Of course, he told me what had happened, I just

told him she had gone through the gates, just as I explained it to

the Court.” And when again re-called for further cross-examina-

tion, he testified as follows:—
Q. Did you see Mr. Lally on August 15th, after the accident happened?
side A. Yes, he came right down. Q. How long after” A It could not he more
serve than 10 or 15 minutes, I do not suppose. €. Did you have any eonversation
head with Mr. Lally. A, Well, he just asked me how it was done, 1 e
exactly remember what was said.
wore

The evidence with reference to the machinery and appliances
for opening and closing the valves is very unsatisfactory. It must
be remembered that the valves are entirely under water and out
of sight and Durocher swore that when the rod was up the valve
is supposed to be closed unless something has gone wrong down
below which would uncouple or break. He also swore that the
worm gear at the top of the rod is about six inches longer than it
should be and that they must be careful not to jam it down too
far and break the knuckle where the rod connects with the valves.
I When the gates were taken out of the canal, about three days
';‘ j : j after the accident, all the valves in the upper gates were missing
wk ‘ with the exception of possibly small pieces of some of the lugs
hanging to the bottom of the valve rods. Of course no one could
say when they broke or whether the breakage was caused by the
rod having been jammed down too far or by the impact of the
collision.

Another portion of Durocher’s evidence is open to the con-
struction that there was something wrong with the upper gates,
that they were not mates and were to be changed on the following
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day. These gates certainly were old, had been in use for a very
long time and the appliance for opening and closing the valves
required very careful handling.

To enable a plaintiff in a collision action to recover damages,
he must prove affirmatively that his loss was caused by the
negligence of the defendant or of some person for whose acts he is



: Domixion Law Rerorts |52 D.LR. ! 52
CAN. liable. He must make out that the party against whom he com- g il
| Ex. ( plains was in the wrong and that the loss is to be attributed to the < H1
! Frazer  Degligence of the opposite party. In this case the question is Ve
" al po » . » ’ . B
a4 8.5, Axrmo “Who is responsible for the ‘ Aztec’ colliding with the lock gates? | Co
. The plaintifi has endeavoured to establish that the steamer was
nclennan, o . "
Dep. LIA.  insufficiently and negligently made fast to the lock wall and lea
14 improperly and negligently handled after the bow line broke and lind
that the canal equipment—the gates and valves—were properly i hoy
handled by the lockmen. if t
This accident happened in Canadian waters and plaintiff very bee
g properly cited the Canadian Shipping Act, R.S.C., 1906, ch. 113 upt
and the Rules and Regulations for the guidance and observance of
WY those using and operating the canals of the Dominion of Canada ma
made under said Act. pra
Canal rule 27 provides: the
Every vesscl of more than 200 tens shall be provided with four good fas
and sufficient lines or hawsers, two leading astern, one leading shead and one Dy
abreast line, which lines when locking, shall be made fast to the snubbing
posts on the bank of the canal and lock and each vope shall be attended by i sat
{ one of the boat's erew to check the speed of the vessel while entering he
l lock to prevent it from striking against the gates or other paris of th | oat
(S8 and to keep it in proper position while the lock is being filled or emptied . :
g # " . 2 up
g Canal rule 30 provides: e
| All vessels in the canals, basins and approaches shall be under the control 0y
¥ of the superintending engineer or superintendent as regards their posiio line
| mooring, fastening, ete upt
13 Section 916 of the Canada Shipping Act reads as follows the
S If, in any ease of collision, it appears to the Court before which the ea bt
! ‘ is tried, that such collision was occasioned by the non-observance of an .
such regulations, the vessel or raft by which such regulations have be um
violated shall be deenied to be in fault, unles can be shewn 1o the sati clu
faetion of the Court that the cireumstances of the case rendered a depart 3 I
from the said regulations necessary ‘A
The steamer when tied up in the lock did not have four lines o |
- : 2 : or
as required by rule 27, and the presumption of fault provided by 8 |
¢ 3 e ; oc
sec. 916 of the Canada Shipping Act would not arise unless the » "
s'a 2 ‘ . alle
collision was occasioned by the non-observance of the rule. The
i : S
burden was upon plaintiff to prove that the non-observance of the & !
i on
rule contributed to the accident, as non-observance of the rule by lid
' . . . i
i itself created no presumption, and the common law applied, and A |
i s .o 2 o clu
| plaintiff had to prove the cause of the collision.
e . " = - ' . - num
See The Ship * Cuba” v. McMillan (1896), 26 Can. S.C.R. 651 tid
dic
The Steamship *‘ Rosalind” v. The Steamship Senlac Co. (1908
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he com- 41 Can. 8.C.R. 54, confirmed in Privy Council C.R., [1909] A.C. CAN.
ed to the 141; Harbour Commissioners of Montreal v. The Ship ** Albert M. Ex. C
wtion is ] Varshall” (1908), 12 Can. Ex. 178-183; Montreal Transportation
: gates?’ Co. v. " The Norwalk” (1909), 12 Can. Ex. 434.

Fuazer

NN, AzTEC

mer was f In this case the “ Aztee” was made fast in the lock by one line

o ,  Maclennan,
vall and i Jeading ahead and one astern, it had no abreast line. A second  Dep 1.1 4
‘oke and | line leading astern would have been of no use whatever when the

properly bow line leading ahead broke. Plaintiff’s counsel submitted that
if the ship had had the abreast line out, the accident would have
tiff very : heen avoided and the burden of the proof of that was clearly
ch. 113, s upon plaintiff.
vance of 2 The evidence shews that the *“Aztee” was tied up in the usual
Canada manner, that two lines, one ahead and one aft was the usual
practice.  Under Canal rule 30, all vessels in the canal are under
the control of the superintendent as regards their moorings and
ur good ; fastening. In this case the superintendent was represented by

ik Durocher, the lockman in charge of the lock. Durocher was
nubbing

aded by satisfied with the manner in which the steamer was made fast;
ring t} he accepted the two lines before he proceeded to elose the upper
he gates, The function of the abreast line is to hold the vessel close
" up to the wall of the lock and not to lead forward, as was suggested
) ooatrel by the canal superintendent. The pressure which broke the head
posiiion line would also have carried the abreast line away, as the strain

upon it would have been much greater than the strain which broke
the head line, as by the time the strain would have come on the

abreast line the steamer would have moved astern some distance
ve ! under way in its backward movement. 1 have come to the con-
e satis S clusion that the abreast line would not have saved the situation,
part ure i

I am advised by my assessors, that the two lines making the

r lines “Aztee” fast to the north wall of the lock were sufficient under
led by ordinary circumstances to hold her in proper position while the
LS th- lock was being emptied to enable the lower gates to be opened and

The allow her to pass out of the lock, and that when the “ Aztee” was
of the siddenly driven astern, the engines not moving, with sufficient
ule by force to break the line leading ahead, the absence of an abreast line

| and ‘ did not contribute to the collision. 1 therefore come to the con-
clusion that the non-observance of Canal rule 27, regarding the
L 651 number of lines to be used in making the vessel fast in the lock,
1908 ' did not contribute to the accident in any manner whatsoever.
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Before the head line broke the master had left the bridge an
when the line gave way the mate attempted unsuccessfully to g
another line out. 1 am advised by my assessors, that it was |
accordance with the ordinary practice of seamen for the mast

to have come down from the bridge on the roof of the pilot house

while the water was being let out of the lock and was more tha
half way down to the level of the reach below, and that as soon »-
the engines stopped it would have been proper for the master 1
have left the bridge, and further, that when the head line brol

the mate could not by the exercise of reasonable skill and seaman-
ship get out another line forward which would have prevented
the collision. The pressure and strain which broke the head lin
when the steamer was almost ready to go out of the lock came on
suddenly, unexpectedly and without any warning to the maste
and crew who did everything that could have been reasonall:
expected in the emergency, and | exonerate them from all blan

The evidence in this case shews that water which should ha
been held back came in at the upper gates of the lock from one of
two causes: either one or more of the valves broke, or they wer
not closed. The deck hand Allison on the steamer heard th
noise of the water in confusion. Durocher admitted that if o
valve had been left open the water coming through “would drav
a boat;” and MeDonald admitted that if anything went wrong
with the valves or the upper gate equipment, the pressure of
thirteen feet difference in level would make a tremendous com-
motion in the water. I have asked my assessors the following
question :—

If for any reason one or more of the valves in the upper gates of the |
were not closed while the valves in the lower gates were open and the |
was being emptied, would the water coming into the lock through the v
gates have any effeet on the ship, and if so, would such effect become 1
pronounced as the water in the lock approached the level of the reach below

Their answer is:—

The water coming into the lock would increase in power as the loe!
emptied on account of the increasing head above the upper gates and the wa
in the lock getting nearer the level of the reach below, and would strike again
the lower gates, forin un eddy and easuse heavy pressure backward on
ship.

The commotion occurred and the boat was drawn back. We
have the result which the two lockmen say would be produced
if one of the valves in the upper gates had been left open, if the
lockmen had been alert and vigilant they would have observed
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something had gone wrong. They are very much to blame for
their carelessness, as they should have seen what was happening
and should have averted the accident. 1 have not come to the
conclusion that the valves were broken, although on the evidence
there is ground for grave suspicion that something had gone wrong
with the canal equipment.

There are many contradictions between Durocher and MeDon-
ald. They have not all been referred to. Durocher had been
there for nine years and McDonald seven years, and neither of
them could inform the Court how many snubbing posts were on
the lock bank at Lock No. 17, where they performed their daily
duties. Durocher swore that it would not take more than two
or three minutes to close a valve; McDonald put it at from five to
cight minutes. Neither of these witnesses were satisfactory.
McDonald’s demeanour in the box was distinetly unfavorable to
his eredibility; Durocher appeared unwilling to speak of many
things with which he should have been conversant, and he admitted
that he had been warned by one of his superior officers not to
speak about the case or give any information until he was called
in Court. When the head line of the steamer broke and she started
to go astern, Durocher’s first and only order to his fellow lockman
Heppell, who was standing near him close to the lower gate, was
to go to the upper gates and see if the valves were open. Why
give that order if it were true that he, Durocher, had started the
machinery to close one of the two remaining valves at the upper
gates a few minutes before, and if he had seen MeDonald at the
same instant set the machinery in motion to close the other valve,
and he had received a signal from Mc¢Donald that everything
had been closed. If he had closed one himself and had seen
McDonald close the other, he would have known they had been
closed and would not have sent Heppell to see if they were open.
When Heppell started for the upper gates the steamer was already
going astern, gaining speed and momentum every instant, and
considering his age, it is improbable that he arrived before the
collision. He was a member of the lock gang, there are contra-
dictions in his evidence, he appeared anxious to support his
companions’ statements, and I cannot accept his evidence that
the valves were closed. MeDonald when called as a witness on
behalf of plaintiff in his examination-in-chief, clearly stated that

Frazer
AzTEC

Muclennar
Dep LIA
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(.ﬂ' after having closed the upper gates he closed one valve, Durocher
Ex. C closed one valve, and he, MeDonald, started to walk down towards dat
Frazew  the other gate and when he had gone about one hundred feet the cer
an s head line broke and the steamer went right back into the upper ¢ $5,
gates. If that evidence is true, two of the valves in the upper [ me
x‘)':;f“?"}"i gates had not been closed, they were left open and it was through g
them that the water came into the lock which caused the com- of
motion and the back eddy which threw the steamer astern, brok ma
the head line and caused the collision. Taking into account the not
demeanour of MeDonald and Durocher while under examination sue
the contradictions and inconsistencies in their testimony and tior
their interest in clearing themselves, 1 have come to the con- ! to1
clusion that the portions of their evidence wherein they swore mig
that the remaining two valves in the upper gates were closed, { ven
is an invention to cover up their own negligence. 1 find that two
of the valves in the upper gates were improperly and negligently suff
left open, with the result that the water which came through there pos
caused a commotion in the lock and a back eddy which broke the to (
head line and drove the steamer against the upper gates. ‘
The accident was caused by the gross negligence of the lock- of t
men. The “Aztec” and its erew are not to blame. Plaintifi's
action fails, and there will be judgment dismissing it with costs. !
Judgment accordingly. ] his
f! prei
CAN. DAVIDSON v. SHARPE. frnl:
S Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and )
8. Mignault, JJ.  Felruary'$, 1920. ! resp
$ U Ereenion oF rReMepies (§ 1—7)—CoxtrAcr 10 PURCHASE LAND—NoON : set |
'. PAYMEN orF l\"'lH\",\IF*":LEV”H\ TO RESCIND CONTRACT "
} : Decree oF COURT—ACTION ON COVENANT, y plair
X1 Where a party, with full knowledge of all the facts, eleets to res ind 4 pvon
. contract for the purchase of land in default of payment, and the C .
i 3l grants his request, he is bound by such election and eannot, by ne of T
[t { or refusing to take the nesessary steps to enforee the Court's decre agres
[ bl obtain the right to re-clect, and bring a new aetion on the covenant the |
{ | Statement. Arpear by plaintiff from the Saskatchewan Court of Appeal J ::':: |
¥ (1919), 46 D.L.R. 256, 12 S L.R. 183, in an action on a judgment 3‘ “Blos
il obtained in British Columbia or in the alternative on t'ie agreement : Vieta
i to sell certain lands on which the British Columbia judgment was ol
t obtained. Affirmed. such
' H. J. Schull, for appellant. !
f C. E. Gregory, K.C., for respondent. i oo
5
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Iinaron, J. (dissenting) :—The appellant, by an agreement
dated February 4, 1913, sold, and respondent agreed to buy,
certain lands in British Columbia for the sum of $24,500 of which
5,500 was paid in cash and the balance was to be paid in instal-
ments which the respondent thereby covenanted to pay appellant.

The agreement provided that time was to be of the essence
of the contract and that as often as default should happen in
making the payments the vendor might give the vendee 30 days’
notice in writing demanding payment thereof and that in case
such default should continue, the agreement should, at the expira-
tion of such notice, be null and void and the vendor have the right
to re-enter upon said lands, and any payments theretofore made
might be retained by the vendor as liquidated damages and the
vendor be entitled to resell said lands.

It was further provided that this notice should be well and
sufficiently given if given the vendee, or mailed at Vancouver
post office in British Columbia under registered cover addressed
to George B. C. Sharpe, Oak Bay, B.C.

The further payments besides the cash payment fell far short
of the requirements of the agreement.

No such notice as this provided for was ever given.

The respondent left British Columbia without actually moving
his household effeets into the dwelling-house on said lands. The
premises were unoceupied by either party thenceforward.

On October 26, 1916, the appellant issued a writ of summons
from the Supreme Court of British Columbia to recover from
respondent the sums then due. And in the special endorsement
set forth her claims as follows:

The plaintiff’s claim is to have an account taken of what is due to the
plaintiff for interest, cost, charges and expenses under and by virtue of the
covenants contained in eertain articles of agreement dated the fourth day
of February, one thousand nine hundred and thirteen, whereby the plaintiff
agreed to sell to the defendant and the defendant agreed to purchase from
the plaintiff that certain parcel or tract of land and premises situate, lying
und being in the distriet of Victoria, in the Provinee of British Columbia,
ind known and deseribed as lots 45 and 46 and the South half of lot 41 in
“Block” numbered “D” being subdivision of Block D, seetion 22, in said
Vietoria Distriet, at the price of $24,500, payable with interest as therein
mentioned; and for an order that the defendant do pay to the plaintiff the
amount so fourd due together with the plaintifi's costs to be taxed within
suek time as this Court may order.

And for an order that in default of payment of the amount so found due
within such time that the agreement be declared null and void and caneelled
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And that all monies paid thereunder be forfeited to the plaintiff and !
the said defendant do stand absolutely barred and foreclosed of all righ:
title and interest of in and to the said lands and agreement.,

And also in the event of such default, for such damages as the plain 1
may have suffered by reason of the defendant’s failure to perform the «
agreement.

That writ of summons was duly served by personal service on
respondent in Toronto in Ontario.

There was no appearance entered by the respondent.

An exemplification of judgment was got and admitted us
evidence herein at the trial hereof which is an action in the Suprene
Court of Saskatchewan to recover on said judgment the amount
thereof or alternatively to recover on the said agreement the
amount due for unpaid instalments. Omitting the formal parts
of the exemplification that judgment is expressed in the following
terms:

In the Supreme Court of British Columbia.

Between—Josephine Julie Davidson, wife of John L. Davidson,
plaintiff; and George B. Sharpe, of the City of Toronto, in the
Provinee of Ontario, defendant.

B.C.LS.

$1.00.

Dated the 15th day of June, A.D. 1915.

In pursuance of the order of the Honourable the Chief Justice
made the 1st day of February, 1915, and in the pursuance of the
Registrar's Certificate herein dated the 4th day of March, 1915.

It is ordered and adjudged that the plaintiff do recover against
the defendant the sum of $14,185.15, together with costs taxed
at the sum of $131.95.

A. B. Porrincer, District Registrar.

Upon that judgment 1 respectfully submit that the appellant
was entitled to recover in the Supreme Court of Saskatchewan
judgment herein.

It is urged by respondent that the Court in British Columbia
80 entering judgment had no jurisdiction by reason of respondent
having left the Provinee of British Columbia at the time of service
of said writ.

Inasmuch as the parties hereto were in British Columbia when
the contract was made and was to be performed and hence breach
was there and that it was made in respect of land there, I have
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HIT and 1)

of all rig

no doubt of the jurisdiction or of the right to assert it by serviee ~ CAN-

of writ beyond the jurisdiction. 8. C.
:::‘I "":' f : I should have preferred in such a case, however, to have l);\;m.\
evidence that Order XI. of the Rules of the Supreme Court of | ©
P S = . . " . SHARPE.
gervice on British Columbia had been duly complied with by leave of a

Judge of that Court having been duly obtained. Ldington, J

However, 1 think that the presumption exists and must

.mj“‘.d as prevail that all that was duly complied with and none the less so,
e Supreme A because the objection, as presented here, was not relative to any
e amount ; defeet in that regard but upon broader grounds which 1 hold
yment the b untenable in this case.

mal parts . The more serious question raised is that upon which the
Courts below, 46 D.L.R. 256, 12 S.L.R. 183, proceeded in dis-
missing the action.

It is this, that upon an application in course of the proceedings
Davidson, E to the Chief Justice of the Supreme Court of British Columbia

following

io. in the : he made an offer of reference to the Registrar of the Court to take
3 v s A i

the accounts between the parties and directed that judgment

might be entered against the defendant for the amount so certified

to be due to the plaintiff—and then proceeded to declare as

follows:

And this Court doth fvrther order that upon the defendant paying to
the plaintiff what shall be certified to be due to her as aforesaid within two
ce of the months after the date of the Registrar's Certificate st such time s p
I, 1915 ; shall thereby be appointed the plaintiff do convey the lands hereditaments
nd premises comprised in the said A

of Justice

anent for sale free and dear of and

T against

from all encumbrances done by her or any persons (laiming by from or under
sts taxed ber and deliver up all deeds, writings in her custody or power relating thereto
1o the defendant or to whom he shell appoint; but in default of the defendant
juying to the plaintiff what shall be certified 1o be due 1o her as aforesuid

by the time aforesnid that the defendant thenceforth do stand absolutely

gistrar.
ippellant debarred and foreclosed of and from all right, title, interest s equity of
wehewan redemption of in and to the suid agreement and of in and 1o the said lands,
hereditaments and premises and that the seid agreement be there

pon can-
plaintiff
and that the defendant do deliver to the plaintiff possession of the said lands,
spondent hereditaments, and premises which are set out and described in the suid
lf serviee » wreenaent,

It is to be observed that the certificate of the registrar fixing

g eelled and ended and all monies paid thereunder forfeited to th
olumbia

i whias ' the amount due was dated, as appears from the recital in the
e breach Judgment of which exemplification is adduced in evidence, on
I have March 4, 1915, and that the judgment sued upon is entered
June 15, 1915, a month or six weeks after this declaratory order
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of the Chief Justice, if adhered to and operative, must have put
an end to any further right to proceed.

Davisson How can we say that this latter judgment sued upon was 4
SM"'-‘N: nullity as in effect the Courts below have done?

What right have we to impose, without an appeal in du
course, our notions of law and faet, upon the appellant and his
judgment and declare it was and is a mere nullity?

How do we know that nothing was done in the meantime to
rectify the possible mistake of such an illegal election or that
the purpose of the appellant was to elect to rescind the agree-
ment?

Idington, J

Had there been evidence adduced of the entry having been
according to the practice recognized by the Courts there (o
argument adduced herein to shew that as a matter of law it was)
a mere error on the part of thos

concerned, the way might have
| been open to us to apply our view of the election alleged to have
been made, as a final determination of the matter.

That, however, could not enable us to be quite sure of the
facts as to whether or not there had been any amendment to th
original order of reference enabling the plaintifi to revoke the
alleged election. It would have been quite competent for the
Court there, for any good reason, to have made such an amend-
ment.

Can there be a doubt that the judgment sued upon stands in
full and is exigible in British Columbia?

I respectfully submit that, so long as it is so, it seems to m
absurd to hold that upon the production of an exemplification
thereof it cannot be recoverable in any other Provinces.

| I am unable to understand how we can herein declare that the
provision for rescission of purchase stood valid and conclusive
despite the later record of the Court quite inconsistent therewith
if we have regard to the maxim of omnia prasumuntur rite o
solemniter esse acta.

Moreover the parties chose by their agreement expressly (o
provide a mode by which it should become null and the conse-
quence thereof and that mode was not followed or anything like
)/ it which we should be able to say was a substantial compliane
therewith.
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The decision of the Supreme Court of Saskatchewan in the
case of Standard Trust v. Little (1915), 24 D.L.R. 713. 8 S.L.R.
205, relied upon below does not seem in this regard to be in point

Whether there was in fact incorporated in the agreement of
purchase there in question a specific mode as here existed of
terminating the vendee's rights, does not appear. For all that
appears the Court had to proceed upon the relative rights of the
vendor and purchaser, before the Court, when default made, and
that the Court adopted the not unusual mode of dealing with a
defaulting purchaser according to general principles of law
Moreover the order or judgment was one consistent complete
whole not leaving it open to surmise of what the Court had deter-
mined. Eere the alleged intention has to be gathered from the
separate and inconsistent pieces of judicial proceedings of which
the latest is a complete judgment which does not put appellant
to an election.

Again there is much reason for sayving that a lien such as a
vendor

lien might be looked upon as a mortgage has been by
Courts of Equity, and therefc

v charge of that kind which
might be foreclosed and that a decree nisi of foreclosure was what
was intended.

If that was the conception of the Court in using the word
foreclosed” in the order above quoted, then there was no final
order and there remained the option of the plaintifi prosceuting a
foreclosure suit to abandon his proceedings therefor and follow
his remedy on the personal obligation.

These are only surmises of what may have developed as law
in the local Court.

I prefer assuming some such kind of development to that of
construing this foreclosure judgment as a final rescission of the
agreement and especially so when we find the same Court
ignoring what had transpired and pronouncing the complete,
seli-contained, comprehensive judgment herein sued upon, which
was recovered after the lapse of time given by the earlier order
ll.lll { \I'll'wlv

The eases cited are beside the question.

I prefer holding that the Court which, after all that it had
declared was to take place in two months and which if effective
could not permit of a judgment such as sued on being entered
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over three months later, has in doing so found good reason, either
on new facts presented or something otherwise said or done
which, within its practice, enabled it, if it saw fit, to proceed to
enter judgment, and that its being so was deliberate.

There is nothing in the evidenee to warrant anyone in holding
otherwise and the presumption is in favour of the judgment
being duly entered and meaning what it says.

I therefore conclude that the appeal should be allowed with
costs throughout and the judgment be entered accordingly.

Duri, J.:—This appeal should be dismissed with costs.

ANnGLIN, J.:—Practically conceding that the personal judgment
of the Supreme Court of British Columbia on default of appearance
against the defendant, who appeared on the face of the proceedings
in that Court to have been a resident of Ontario and was served
there with process, is of no avail outside of British Columbia,
counsel for the appellant rested his appeal on the ground that
his alternative cause of action—the defendant’s personal obligation

on his covenant for payment in the agreement for sale—is open
to him in Saskatchewan. 1 agree that merger cannot be pleaded
as a defence. Smith v. Nicolls (1839), 5 Bing. (N.C.) 208, 7 Scott
147; Bank of Australasia v. Harding (1850), 9 C.B. 661, 19 1.].
(C.P.) 345. But he is met by the order of the Chief Justice of
British Columbia, pronounced in the action brought in that
Provinee granting the relief there sought by the plaintiff, viz

the taking of accounts, a personal judgment for the amount to le
certified thereon as due by the defendant, an order for conveyance
by the plaintifi on payment thereof within two months, and in
default, foreclosure absolute and cancellation of the agreement.
It has been held by the Courts of Saskatchewan, 46 D.L.R. 256,
12 S.L.R. 83, that by accepting this order the appellant elected
to take the remedy of cancellation in the event of default of
payment within the time fixed by the order and that he therchy
relinquished all right thereafter to recover any part of the pur-
chase-money.  Counsel for the appellant on the other hand con-
tends that the ofder taken in the Supreme Court of British
Columbia was in the nature of an order nisi, similar in its efiect

to the ordinary judgment granted in a suit for foreclosure of a
mortgage after trial to be followed by a final order before the equity

of redemption is extinguished. This latter view, however, sccis

to

clot
cell
mo

pla

jud
the
the
moi
the

ext
the
the
Alb
No!
any
the
Cou
of ¢
Fng

of 1

at |

dee|
reds
exp
unt.
Eve
regs
long
enf
ther
righ
mai
afte




[S2 D.LR.

ason, either
id or done
proceed to

» in holding
* judgment

lowed with
ingly.

sts.

1 judgment
Appearan e
oceedings
was served
Columbia

ound that
obligation
p—is open
e pleaded
)8, 7 Scott
1, 19 L.J

Justice of

t in that
i, viz
nnt to b

Myeyanc
18, and in

greement

L.R. 256
it elected
lefault of
» therehy
the pur-
and con-
{ British
its effect
aure ol a
‘“‘l‘ll‘|.¥' \
T, seclus

52 D.LR.| DominioNn Law Reronrs.

to ignore the essential difference between a judgment for fore-
closure in a mortgage action and an order for judgment for can-
cellation of an agreement for sale due to the difference between a
mortgage and such an agreement.

The trial Judge after the conclusion of the trial offered the
plaintiff an opportunity to obtain evidence on commission to
ascertain the law in British Columbia as to whether the order or
judgment cancelled or has the effect of cancelling the agreement
therein referred to or does such an order or judgment preclude
the plaintiff from enforcing her judgment or suing for the purchase-
money under the said agreement, default having been made by
the defendant in the payment of the amount found due.

The plaintiff declined to take advantage of the indulgence thus
extended. The Judge was therefore justified in assuming that
the order of the Chief Justice of British Columbia would have
the same effect in that Province as the like order made by an
Alberta or Saskatchewan Court would have within its jurisdiction.
Nothing has been brought to our attention, nor am I aware of
anything, that indicates the difference in this respect between
the law which obtains in British Columbia or the practice of its
Courts and the law and practice of the English Courts or of Courts
of other Provinces of Canada whose juridical systems are based on
English law.

The relations of mortgagor and mortgagee in English Courts
of Equity are anomalous. Platt v. Ashbridge (1865), 12 Gr. 105,
at 106. “Once a mortgage always a mortgage,” is a doctrine so
deeply rooted in our system of equity that after the period for
redemption fixed by an ordinary judgment for foreclosure had
expired the mortgagor’s right to redeem de plano still subsists
until a further and final order of foreclosure has been obtained.
Even after such final order has been made our Courts of Equity
regard the mortgage as still unextinguished and unsatisfied so
long as the mortgagee retains the land. He may at any time
enforce the personal obligation of the mortgagor on his covenant,
thereby opening the foreclosure and revesting in the mortgagor his
right, to redemption as it was before the judgment; and the Courts
maintain a corresponding jurisdiction to allow the mortgagor,
after final order, under exceptional circumstances raising an

13—52 p.L.R. '
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equity in his favour, to redeem on proper terms. When the
mortgagee in any way as owner alters his relation to the land
he elects to take it and foregoes his debt—but not until then
Sir George Jessel states the doctrine very clearly in Campbell |
Holyland (1877), 7 Ch.D. 166, 47 L.J. (Ch.) 145. See Trinit
College v. Hill (1884), 10 A.R. (Ont.) 99, at pages 106, 109-10
Mutual Life Assce. Co. v. Douglas (1918), 44 D.L.R. 115, 57
Can. S.C.R. 243, is a recent instance of the mortgagee’s right
after foreclosure to enforce the covenant being upheld. Th
development of the equity jurisdiction in regard to the fore-
closure of mortgages is outlined by Griffith, C.J., in Finl
Robertson (1907), 4 Comw. L.R. 864,

By taking a foreclosure judgment the mortgagee does not
take the property for his debt. The judgment, notwithstanding
its absolute form, is construed as merely authorizing him to do s
The foreclosure judgment in the mortgage action is merely o
means of enforcing the mortgage contract, which it deals with as
subsisting; whereas the judgment for rescission or cancellation of
a contract between vendor and purchaser is a judgment not for
the enforcement but for the extinguishment of the contraet
When the vendor sought and obtained a judgment fixing a period
for payment and providing that on default “the agreement shall
be eancelled and at an end and all moneys paid thereunder for-
feited to the plaintifi,” he elected in my opinion, on that event
happening, to take the property in satisfaction of so much of the
purchase-money as then remained unpaid. If he had intended
to reserve his right of election until after default had been made
his proper course would have been to ask, in lieu of the relief
granted by the order in that event, for a reservation of liberty
to apply for further relief, Seton on Decrees, 7th ed., pages 2171,
2220-1.

Instead of waiting until default had occurred under the judg-
ment ordering the defendant to perform his contract and then
applying for its rescission the plaintifi sought and obtained in
advance the order usually made after such default—which may
be for immediate rescission (Clark v. Wallis (1866), 35 Beav. 460
or for rescission after the lapse of a further short period and may
in the latter event apparently issue at the time of the application
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Simpson v. Terry (1865), 34 Beav. 423) or only on the expiry
of the further time so allowed. Folingo v. Martin (1853), 16
Beav. 586. The order in the case at bar, although issued in the
first instance instead of after default in payment under a judgment
of the Court, is similar in form to that pronounced in Simpson
v. Terry, supra, and I cannot doubt that in default happening under
t, it operated to put an end to the agreement just as the order in
Simpson v. Terry, did.

Lamont, J.A., states the law very clearly and aceurately, if 1
may say so0, in delivering the judgment of the Court en bane in
Standard Trust v. Litille, 24 D.L.R. 713, 8 8.L.R. 205.

The anomalies introtuced by Courts of Equity in regard to
the relations between mortgagor and mortgagee do not exist in
regard to vendor and purchaser. A judgment or order declaring
that on the happening of a certain event an agreement for sale
shall be cancelled and at an end means precisely what it says and
not merely that the plaintiff shall thereupon be entitled to have it
cancelled and put an end to. When the purchaser under the
order of the Chief Justice of British Columbia made default the
agreement ceased to exist and the foundation for any right of
personal recovery from the purchaser (except for costs) was gone.
The purchaser had no further right to the land and the Court
has no jurisdietion to restore him to his former position. The
vendor has the land. He ecannot have the purchase-money
:\lN‘.

Should the plaintiff attempt to recover under the personal
judgment of the Supreme Court of British Columbia which he
issued after default in payment under the Chief Justice's order
[ have little doubt that the defendant could on application have
his right to do so restricted to the costs of the action. Jackson

- Seoft (1901), 1 O.L.R. 488, Indeed it would seem to be alto-
gether probable that what was intended by the Chief Justice of
British Columbia was that personal judgment against the defend-
ant should issue forthwith upon the amount due being ascertained
and certified and should be enforceable as to the debt and interest
during the two months allowed for payment by the purchaser,
and that if the matter had been brought to his attention he would
not have sanctioned the issue of the judgment taken out from
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the Registrar’s office after the two months allowed for judgment
has expired and purporting to be in pursuance of his order.

The appeal, in my opinion, fails and should be dismissed with
costs.

Broveur, J.:—An action had been instituted in British
Columbia by a vendor against a purchaser for the balance of th
purchase-price and for cancellation of the deed of sale in case of
default of payment.

A decree was pronounced by the British Columbia Courts
declaring that the judgment should be entered against the pur-
chaser for a certain amount which he shall pay within two months
and that in default of the defendant paying to the plaintiff what
shall be certified to be due to her as aforesaid by the time aforesaid
that the defendant thenceforth do stand absolutely debarred and
foreclosed of and from all right, title, interest and equity of
redemption of, in and to the said agreement and of, in and to the
said lands, hereditaments and premises and that the said agree-
ment be thereupon cancelled and ended and all monies paid there-
under forfeited to the plaintiffi and that the defendant do deliver
to the plaintiff possession of the said lands, hereditaments and
premises which are set out and described in the said agreement.

The purchaser has made default to pay.

A new action, which is the present one, has been instituted on
the covenant, in Saskatchewan; and it is contested by the pur-
chaser on the ground that, the agreement having been cancelled
by the British Columbia judgment, no claim can be made by the
plaintiff for the payment of the purchase-price.

On the other hand, it is contended by the vendor that the
judgment was not a final order of foreclosure but rather an order

nisi.

The Saskatchewan Courts, 46 D.L.R. 256, 12 S.L.R. I8,
held that the British Columbia judgment amounted to an election
on the part of the plaintiff to take cancellation or to a rescission
in the event of default of payment.

The decree is absolute in its terms. It provides that the deed
is cancelled if within two months the purchaser does not pay the
amount due.

The original action might have demanded only the amount
due without asking for cancellation and if the plaintiff had been
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unable to recover his debt then he could have asked for the can-
cellation of the agreement. But his action, as instituted before
the British Columbia Courts. looks to me as an eleetion on his
part to take back the property sold, unless the defendamt pays
the purchase price.

The authorities say that if a contract providing that on the
happening of a certain event it shall be void and that it may be
rescinded by the party injured, that the contract is not void for
both parties, but simply voidable at the request of the party that
suffers. Fry on Specific Performance, 5th ed., sec. 1046

The stipulation in a contract of sale that the deed would
become null and void if the buyer failed to make any payment
is exclusively in the interest of the seller, who has a right to
choose between the rescission of the contract and its execution

But when a judgment has been rendered on such a elause
pronouncing that the failure to pay within two months would
bring about the re<cission of the contract; and when such a decree
has been by the vendor himself it seems to me that it constitutes
on his part an election of his right to cancel. He could not then
later on proceed to collect the amount which had been originally
promised to him by the covenant, since he has agreed that the
agreement was cancelled.

The appeal should be dismissed with costs.

Miayavrnr, J.:—The whole question here is as to the effect
of a judgment obtained in British Columbia by the appellant
against the respondent.

The appellant had made an agreement with the respondent
for the sale of certain lands in British Columbia, and on this
agreement, in October, 1914, the appellant took @ ction against the
respondent, who then lived in Ontario, and made default, an
action in British Columbia, in which her claim is stated as follows
(See judgment of Idington, J.)

On this action the following order was made on February 1,
1915, which in every respect agrees with the claim stated by the
appellant:

Upon the application of the plaintiff herein upon hearing counsel in sup
port of the application and upon hearing read the affidavit of Mr. M. (
Caple sworn and filed herein:

This Court doth order that the following accounts be taken by the
Registrar of this Court, namely:—1. An account of what was due the plaintiff
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under and by virtue of an agreement for sale in the pleadings mentioned, and
for her costs in the action, such costs to be taxed by the taxing master. 2. An
account of the rents and profits of the hereditaments comprised in the said
agreement for sale received by the plaintiff or by any other persons by the order
of or for the use of the plaintiff or which without the wilful default of the
plaintiff might have been so received.  And let what shall appear to be due
on taking account No. 2 be dedueted from what shall appear to be due to the
plaintiff on account of No. 1 and let the balance be tertified by the said
Registrar, and let judgment be entered against the defendant for the amount so
certified to be due to the plaintiff.  And this Court doth further order that
upon the defendant paying to the plaintiff what shall be certified to be due to
her as aforesaid within two months after the date of the Registrar's certificate
at such time and place as shall thereby be appointed the plaintiff to convey the
lands hereditaments and premises comprised in the said agreement for sale
free and elear of and from all encumbrances done by her or any person elaiming
by from or under her and deliver up all deeds, writings in her eustody or power
relating thereto to the defendant or to whom he shall appoint:

But in default of the defendant paying to the plaintiff what shall b
certified to be due to her as aforesaid by the time aforesaid that the defendant
thenceforth do stand absolutely debarred and foreclosed of and from all right
title, interest and equity of redemption of in and to the said agreement and of
in and to the said lands and hereditaments and premises and that the said
agreement be thereupon cancelled, ended and all monies paid thereunder
forfeited to the plaintiff and that the defendant do deliver to the plaintiff
possession of the said lands, hereditaments and premises which are set out
and deseribed in the said agreement.

An account of moneys due by the respondent to the appellant
having been taken, the appellant obtained on June 15, 1915,
a judgment against the respondent for $14,185.15 and costs,
which judgment was rendered in pursuance of the order of February
1, 1915,

The respondent did not pay this amount to the appellant
within the two months mentioned in the order, nor at any time
since, and the appellant now sues the respondent in Saskatchewan,
where he resides, claiming the amount of the judgment of June
15, 1915, and in the alternative sues on the agreement for sale
for the amount due thereunder. The respondent claims that no
action lies for the purchase-price, because the agreement is now
cancelled by virtue of the order of February 1, 1915, the appellant
having elected to have the agreement cancelled in default of
payment.

Looking at the matter from every possible angle, 1 fail to see
how the appellant can escape from the effect of the order she
obtained and of her election for cancellation of the agreement in
default of payment. I do not think that she can answer the
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contention of the respondent by referring to the effect which is
given to a covenant for cancellation inserted in an agreement for
gale when the purchaser fails to pay the purchase price. Such a
covenant in an agreement for sale, I take it, gives the vendor the
right to elect either to claim cancellation of the agreement or
the payment of the purchase price, but until the vendor has elected
to have the agreement eancelled, his right to elaim the price is
not taken away. More, on the contrary, the appellant elected
to have the agreement cancelled by her action and by the order
she obtained from the British Columbia Court, should the respond-
ent not pay the amount found to be due to the appellant within
two months from the date of the registrar's certificate.  The rule
mna via electa non datur regressus ad alteram, sometimes expressed
as follows: quod semel placuit inelectionibus amplius displicere
non potest, which is the principle contended for by the respondent,
precludes the appellant from now obtaining judgment for the
purchase price.

The appellant argues that the order she obtained is no more than
a rule nisi, calling upon the respondent to shew cause why the
agreement should not Le cancelled should he fail to pay within
two months, I do not think this construction can be placed on
the order, for by its very wording the agreement is thereupon
that is to say, on the default of the respondent) cancelled and
1'“‘]"'].

I may add that in so far as the appellant’s action upon the
personal condemnation she obtained against the respondent in
British Columbia is concerned, she cannot enforce this condemna-
tion against the respondent in Saskatchewan inasmuch as the
respondent, was not domiciled in, or a resident, of, British Columbia
when the action was taken there, and did not appear therein or
in any way acquiesce in the jurisdiction of the British Columbia
Court. See 6 Hals., par. 422.

In my opinion the appeal fails and should be dismissed with

costs, ,l/;/:ull dismissed,
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Annotation. ANNOTATION.,

Enforceability of a mechanic’s lien against the property of a
married woman for work performed or materials furnished
under a contract made with her hushand.

by
MR. C. B. LABATT.

In view of the paucity of Canadian authorities bearing upon
the important practical question which is indieated by the aboyv
title, it is helieved that the following monograph, which econtains
an exhaustive discussion of all the relevant cases decided with
reference to the American Mechanies” Lien Laws, upon which the
Canadian statutes have been modeled, will be appreciated by our
subsceribers.  The privilege of  producing it here has been
courteously accorded by the publishers of the American Law
Reports, for which it was compiled by the author, one of th
Editors of the Dominion Law Reports,

I. .Generally:
§ 1. Principles on which the enforceability of a lien depends,
201.

. Formal prerequisites to the validity of a married woman s
contract, 9
H::bmd'l agency not inferable from marital relation
one, 21
Necessity of alleging the husbund s agency, 207.
. Wife as undisclosed g
Enforcemem of lien by su on(mtor. 210.
10.

C y when l party to a suit by a sub-
contractor or mlermmnn, 211.
X Ao;e;l;unce of collateral security by contractor, effect of
11,

,ﬁ,mwum#
© mNpms w N

I1. Enforceability of lien considered with reference to the extent
1 of certain powers conferred on the husband:

s A i § 10. Generally, 212.

3 § 11, Powers of husband intrusted with the management of
) his wife's estate, 212,

3 § 12. Powers of husband appointed as his wife's general

agent with regard to the erection of the building in
question, 212.

II1. Evidence from which the husband’s agency 1is or is nol

1 inferable:
{ § 13. Generally, 213
§ 13a. Quality of evidence requisite to prove the husband's

» agency, 214.
) § 14. Wife's knowledge of the husband's acts, 215.
' § 15. Wife's failure to object to the husband's acts, 216.
i § 16. Wife's to or approval of her husband's acts, 218.
I § 17. Wife's giving of directions with regard to the work, 221.
. Wife's offer of suggestions concerning the work, 224.
§ 19. Wife's exhibition of interest in what was done under the
contract, 225.
§ 20. Coz:; of work or materials defrayed by wife's money,
6.
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§ 21. Objection by wife to performance of the , 228. i
§ 22. Miscell i ding to prove agency of
husband, 229,
§ 23, Miscellaneous circumstances tending to disprove agency
of husband, 229.
§ 24. Miscell i s not tending to prove hus-
band's agency, 230,
§ 25. Credit given to husband alone; probative significance
of this fact, 231.
1V, Adoption of the husband's contract by the wife. Estoppel of
wife to deny her liability :
§ 26. Ratification, when predicable, 232,
§ 27. Acceptance of the benefits of the contract, 234,
§ 28. Estoppel of wife to resist enforcement of lien, 235.
V. Speeific statutory provisions operating so as to rvender the
husband the agent of his wife:
§ 29. Enactments relating to the effect of the owner's “con-
sent,” 240,
§ 30. Other enactments, 247.
I. Generally:
§ 1. Principles on which the enforceability of a lien depends.
The general principles upon which the enforceability of a
mechanies” lien depends in cases where the elaim is founded upon
a contract made with the husband of the owner of the property
in question are as follows:
(1) The effect of the statutes by which married women have é

been empowered to hold property in their own right is to abrogate,
so [ar as that property is concerned, their common-law incapacity
to bind themselves by contract.

(h) Unless the language of the particular lien law in question
requires o different conclusion (a), the category of contracts to
which the enlarged competency of married women applies is
deemed to embrace those which provide for the performance of

(@) In Fetter v. Wilson (1851) 12 B. Mon. (Ky.) 90, where the Kentucky
Acts of 1831 and 1834 (3 Stat, Law, 409-411), under which the liens in question
were claimed, gave a lien only upon the interest of the “employer’ in the
premises on which a house was built or repaired, the court took the position
that, before the interest of the wife in the land could be brought under the lien,
it must he shewn that she was the employer of those who worked on the house
or furnished the materials, and that, being a feme=covert, she was incapable
of contracting for herself, and consequently could not, in a legal sense, become
the “employer™ of others to erect a building on her land or to furnish materials
forit.  This decision was followed in Pell v. Cole (1859) 2 Met. (Ky.) 252

But in Salisbury v. Wellman Electrical Co, (1917) 173 Ky. 462, 101 S.W,
280, it was observed:  “Since the enactment of the Kentucky Statutes, § 2128
(Act of 1804), married women have the same power as unmarried women or
men to create liens upon their property for its improvement; and where a
married woman aceepts the mun-riu’ and work placed upon the property, the
law implies 4 promise on her part to pay for them.”
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work upon a building or other improvement, or for the supply
of materials needed for such building or improvement (b).

(¢) Contracts of this deseription are equally binding upon
married women, whether made by them personally, or by their
agents (¢).

() “There ean be no doubt but appellant, although
married woman, hml the right to bind herself !ur labour and materials furnished
in the erection of buildings upon her separate property.  If she could in person
contraet, she clearly had the power to authorize her husband to eontraet i
her behalf; or, if her hualmul contracted for the work and materials to he
furnished on her separate property, with her knowledge, consent, and approva/
we are aware of no principle that would Rhl(‘M her or her property from th
payment of an honest debt, thus incurred.” Greenleaf v. Beche (1875) 80 111
522.

In Shannon v. Shultz (1878) 87 Pa. 481, the eourt, referring to the 1
sylvania Married Women's Property Act of 1848, held that, as a contrae
the lln||rm(-nu-u| of, or repairs to, the separate estate of a married wom:
only constructively within its purview, t‘wul.mn of a lienor must aver spec un
ally the purpose of the contract. S, 'P. I\uhm v. Turney (1878) 87

In Farley v. Stroch (1896) 68 Mo, A th neral rule est
by Macfarland v. Heim (1895) 127 Mo. Am. 8t, Rep, 620, 20 8. W, IIIJ'
that a married woman could not appoint an agent in respeet of property not
held by he | ¥, was declared to have been mmllfu sl pro
tanto by the statute relating to mechanies’ liens, which provides that “ever
{n'rnnn ineluding all cestuis que trust, for whose immediate use, enjoyment, or
wenefit any building, ereetion, or mu-rn\n ment shall be made, shall be ineludid
by the words ‘owner or proprietor’ thereof under this article, not exeepii
such as may be minors over the age of muh!w-n vears, or married women
The contractual power conferred by this provision upon a married woman v
held not to be limited to cases where she has a separate estate,

(e) “What she eould do herself, she could eertainly do through her g
Henee, the suggestion that o wife is incapacitated from appointing an s
10 represent In-r in making a contraet for such i nnprmmm nts seems 1o be wi
out foree.”  Carthage Marble & White Lime Co, v. Bauman (1801) 41 Mo
App. 386,

In Greenleaf v. Beebe (1875) 80 111 520, it was held that a complaint «
not demurrable which alleged in substance that the husband e
for the wife, with her full knowledge, consent, and approval,
the plaintiff the agreement in pursuance of which the labour and materia
que ~|mn had been furnished,

In Vai v. Meyer (1880) 71 Ind. 159, the following remarks were mad
“It may be conceded, as a general rule, that & married woman eannot appoint

But a married won holds and enjoys her real estate as if <l

nd it beeomes essential to its enjoyment that she have the po
to make improvements, by building new or repairing old buildings upon it
Contraets for this purpose we have already said she can make, whereby 1l
builder, mechanie, or materislman may acquire a lien under the law.  Aud
we think it follows that she may make such raets in person or by an ag
whom she may appoint for that purpose, 8 she is enabled to contri
she n Y et In person or by agent.,”

also Farley v, Stroch (Mo.) supra, and cases cited passim in the follow-

ing sections,

In Eberle v, Drennan (1912) 40 Okla. 59, 51 L.R.A. (N.8,) 68, 136 '«
162, the principle stated in the text was held to be applicabl
enactments which specifically require thm the labour or materia
is claimed must be furnished under a “contract with the owner” of the prop-
erty. A contract made through the ageney of one who is authorized 10
represent the owner, and whose acts are fully ratified by the owner with full
knowledge of all the facts, is the contract of the owner of the land within
the meaning of the statute.” The same rule is taken for granted in many
other eases involving statutes of this tenor,




52 D.L.R. 52 D.LR Doyinion Law Rei 203
he sy ) Married women may appoint 1t } nd t Annotation
gents in respect of the making o o1 is deser'p
\
I Y.) 4
] ( \ 18
\ Il

(
!
STRt \
J 1900) 1 \
!
tl
| I
]
t
1 1: (
| LN (
N




204

Annotation.

Dominion Law RerorTs. (52 D.L.R.
(e) The right to compensation which is acquired by the per-
formance of contracts of this deseription, when made by a hushand
of the owner, acting within the scope of the authority conferred
upon him, may be enforeed against the property to which the
have reference by any statutory remedies in rem which are open
in n«pml of owners other than married women ().
cither the fact that the contract was made with the husband
nor the fact that the latter was to pay for the work personally
will justify the inference that the e'aimant appellant had aban
doned the additional right to a lien given him by the statute™ (
These statutory remedies may be pursued by a elaimant
irrespective of whether the wife did or did not intend to subj
her separate estate to a lien (g).

It has been laid down that a general statute declaring that tl
property of a married woman *shall not subject to the deb
of her husband” is applicable to a debt contracted by him for
the improvement of her estate (h).

§ 2. Formal prerequisites to the validity of a married woman's contract

The extent to which, in eases of the type discussed in tl
monograyh, the right to enforee the lien is qualified by the op
tion of provisions which require that the consent of a ma

woman to the formation of contracts affecting her separate |

erty shall he expressed in writing, depends upon the phraseolog 3
used by the legislature. Some cases bearing upon this ph

of the subject are cited in the footnote; but it is obvious that 4
without further examination of the later statutes in the juri ]
dictions in question, the practitioner cannot safely treat the )

as valid precedents (o

¢) “If the materials were furnished and used in the improvement of |
property, and by her directions, or with her knowledge and consent, and v
reasonably necessary, and there was no agreement that her property
not be liuble therefor, the law will giv lien thereon for the value of
materials,”  Einstein v. Jamison (1880) 95 Pa, 403,

(f) Thompson v. Shepard (1883) 85 Ind. 352

(g) Jones v. Pothast (1880) 72 Ind. 158, overruling Dame v. (
(1877) 58 Ind. 345, in so far as it was a precedent for a contrary doetring :

k) Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101, 145 1
W. 753. 1

(a) In W m/-uml' \ Ilmlm (1889) 88 Ala. 500, 7 So. 194, the cone
of the court was, that: 2346 of the Code has reference only to the
contracts of married women ullu or than those coming within the influer
the law regulating mechanies’ liens and the liens of materialmen; and
the verbal contract of a married woman, through herself or her authorizd
agent, is sufficient to create a fien for labour done or materials furnished for th b
uupm\pnu'm of her realty under the provisions of sees. 3018-3048 of the pros- \
ent Code,  The plea of coverture, in such eases, ean go no further, at most s
than to bar a personal judgment against a married woman, to which the \
IvLunan is entitled, on the common counts, in the event he fuils to establish
his lien

1 '
usion
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I'he doetrine that a married woman may subject her property
to Hul'hmln‘\' lien by orall ordermg work to dong vith
Cutehiff v. McAnal \ 1 |
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In Finley v 453, it was | v by Shar l, J.,
r n, that “a married woman eannot, by |

ind to encumber her real ¢ «
us (1863) 7 R. 1. 441, the court
which provided that t
of his wife

in writing,” subject her |

18 ter the decision was rendered in B P IN58
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respect to it was expressly laid down in one case (b), and was
obviously taken for granted in many of the others reviewed i
this monograph.

The provision in Rem. & Bal. Code (Wash.) 1133, that, wher

materials are furnished to a person other than the owner of the

land in question, written notice of the furnishing must be given
to the owner, has no application to a case in which the materials
were purchased by the husband as his wife’s agent, and delivered
to her (¢

§ 3. Husband's agency not inferable from marital relation alone.

It is agreed by all the authorities that, in cases involving the
right of a claimant to enforce against the property of a married
woman a mechanies’ lien for work performed or material
furnished under a contract made with her husband, the fact that
he made that contract as her agent cannot be inferred from th
marital relationship alone (a). This rule is applicable even wher
the labour or materials furnished belong to the category of neces
saries (b). In other words, “so far as the liability of the wif¢
estate to the lien is concerned, her husband, as such, has
more eapacity to fix it than any stranger. He can do so as her

woman unless by an instrument executed with the formalities required by t
Statute of Conveyances

In Baker v. Stone (1896)—Tenn,—, 58 8.W. 761, the omission of a «
tractor to require the wife to bind herself in writing was held to be a bar t
the enforcement of a lien against her land,

(b) Murphy v. Murphy (1884) 15 Mo. App. 600

(¢) Spokane Valley Lumber & Box Co. v. Dawson (1917) 94 Wash, 24¢
161 Pae. 1191,

(a) Hoffman v. McFadden (1892) 56 Ark
W. 753; Campbell v. Jacobson (1893) 145 T11. 38¢ Johnson v l
wiler (1871) 35 Ind. 353; Capp v. Stewart (1872) 38 Ind. 479; Vilson v. Shal
(1911)—Mo. App.—, 138 S.W., 694; Rust-Owen Lumber Co. v. Holt (1900
G0 Neb. 80, 83 Am. St Rep. 512, 82 N.W. 112; Bryan v. Orient Lumber & (
Co. (1916)—0Okla 156 Pae. 897; Blevins v. Camerin (1882) 2 Posey, Unre
Cas. (Tex.) 461; (1013) 4 A.L.R. 1022

In Carthage Marble & White Lime Co. v. Bauman (1893) 55 Mo, A
204, where the jury had, at the request of the plaintiff, been instrueted 1l
the Altlvn«hm s property would be subject to a lien if they found from ti
evidence “that defendant, by and through her hushand, acting at her instan
or \\nl. her consent and approval as her agent and for her benefit, made a «
ract” with the plaintiff, it was unsuccessfully contended that the court |
erred in giving this instruetion without explaining to the jury the faets 1l
would justify the finding that the husband made the eontract as the agent
his wife. This objection was held to be answered by the remarks in Ho
v, McCarty (1887) 24 Mo. App. 112, where the argument that the meaning
of the word “authority” ought to have been defined in an instruetion
rejected, on the ground that “words of the English language in ordinary us
when used in no particular technical sense, need not be explained to the jur

35 Am. St. Rep. 101,
)

(b) “The husband eannot, by any act of his, encumber the wife's
erty without her consent, even for the purpose of making necessary rej
Dearie v. Martin (1875) 78 Pa. 55. The same doetrine was also laid dow
Steinman v. Henderson (1880) 94 Pa. 313,
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gent, but not otherwise” (¢) Accordingly, “some previous
ppointment, or general holding out to the public as agent, or
aibsequent adoption or ratification of his acts, is essential in order
to hold the wife bound thereby” (d In this point of view it

follows that a lien cannot be decreed in favor of a claimant unless
he offers some affirmative evidence tending to prove the husband's
geney in respect of the contract upon which the claim is hased (¢
I'he purport of certain enactments which have abrogated or
in some degree modified the operation of the common-law doetrine

s explained above, is stated in § 30, infra

4. Necessity of alleging the husband's agency.

Where the lien statute involved does not make any specific
mention of contracts made with the agents of the owners, the
question whether a person whose claim is based upon a contract
made with the defendant’s husband must expressly aver that he

vas acting as agent :l]v'v:lln-ll”\ requires an affirmative o negat
answer, according as the eriterion applied is that of the strict

mon-law rules of pleading or that of the reformed procedur
On the other hand, where the statute purports to create a

0 el v. Berry (1876) 3 Mo, App. 197
Miller v. Hollingsworth (1871) 3
Groth v. Stahl (1802) 3 Col 1 1054: K (
! Mill Co. v. Brundage (1887) 25 Mo, |1
White Lime Co. v. Bauman (1891) 44 Mo. App v. Myrick 1
( 1917 Ala 76 So. ¥49; and ¢ el iht 11 |
ML i
Iy v. Camerin (1882) 2 Unrep. Cas. (Tex.) 461, the o
I | a charge by which the jury were instructed that, if the |
erwise entitled to recover for their debts, they would also be «
I lien upon the property deseribed in the petition
\1 tte court cannot declare that the trial
f ife, where, so far as appears fr
gagement and indebtedness were those of
t 1 that the husband made the contract as ag
1 IS79) 7 Mo. App. 400
In Wilson v. Schuck (1879) 5 TIl. App. 572, the omission of suck
18 held to require the reversal of a decre re the petiti

hat, at the time of the making of the ¢
the lien, the husband was in posses

sl ver, the lots in question; that the e t for the materia 8
him; that the petitioner was infor: 1 believed that the
estate or interest in said premise that she

e work and labor bestowed and the ber 1

thereon. It was held that these

e terms of the Illinois statute then
» be made with the “owner

It v. Stewart (1872) 38 Ind. 479, it was held that

stotl
the contraet was made with the husband, and t 1
furt d with the full knowledge, consent, and a the
w that the contract was made on behal S
the husband’s authority n be averred was also laid down

Henderson (1880) 94 Pa
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Annotation. Jien in favor of persons who perform work or furnish mate
under a contract made with the “owner or his agent,” it wi
seem that the husband's ageneyv and the faets importing
ageney must be averred, irrespective of whether the suffici
of the complaint is determined with reference to the requiren
of a strict or of a liberal syvstem of pleading (b).  Similarly i
been held that, in proceedings taken under a statute which a
ports to sul property « married woman t« !
respect. o performed or materials furnished it}
ithori nt,” it is essential to the validity of tl
i
O held \ / 1803) 01 (
In )
In Mol / 1906) 14 03. 41 130, ar
] ot entered into | b n plai
b ) i
In (¢ 18 ) ) titi }
) WL
bel PG bl Cons
} h t W L.
p 11 1 on behalf of the | F.EG. he
I 1 F.EA id W.L.G, | I
In / " I8 | I 1
bod 11 for the he | in questi
led 1« or ) ha furnished the
he n of tl I na contr ith tl i rou I
This ruli Mowed on (1868) 24 Towa, 418
In O'K Seip petition alleging 1l
t had entered into hushand, as nt of |
urnish materials and e« ! r lot, was held to b
Compare also Burgwald v. Weippert (1871) 49 Mo, 60, wher
the actual ground of objeetion to the petition was that it shewed ti
tract was made with the husband, and not the wife, to whom th
I'he court took the position that the contract must have been made |
vife's use, as the house to which it referred was to be erected on her |
consequently that it eame within the general pr m of the Lien | 1

clared to embr

which the words owner or proprietor were «
person “for whose immediate use, enjoyment, or benefit any building, er
or improvement shall be made
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§

Where a lien in respect of labour performed or materials
furnished at the request of the defendant’'s husband is elaimed
with reference to a statute which provides that a subeontracto
shall be entitled to a lien, the lien is obviously enfoiceable, irre-
spective of whether the husband was an agent of the defendant
or an independent contractor (a). It is equally clear that he
cannot enforce the lien thus given unless he takes the steps
specified by the statute as prerequisites to the assertion of his
remedial rights under the statute (b).

If no such provision has been enacted in the jurisdiction in
which the suit is brought, it would seem that a subcontractor
cannot enforee a lien upon the wife’s property, even though the
hushand was acting as his wife's agent when he employed the
principal contractor (¢). A fortiori is he debarred from this
remedy where the evidence negatives the existence of such an
agency (d).

6. Enforcement of lien by subcontractor.

§ 7. Personal liability of husband.

The husband is liable for the work done and the materials
furnished under the contract made by him

(1) Where the evidence shews that the work in question was
done by the hushand for himself, and that the wife had nothing
to do with it.  *“The fact that the work was done on property of
the wife, and no lien was or could be enforeed therefor, does not
prevent a recovery against him” (a).

(2) Where he was, in point of fact, the wife's agent, but con-
tracted as the ostensible owner of her property, and without
disclosing his agency to the other party. Under such circum-

within any exception to the rule, where the contract creates an implied obliga-
tion on the part of the principal. No lien is created except by statute, and
there could be none unless the contract was with the owner, and, as we have
seen, this contract was not with the owner. She could not have had any
right of action upon it inst_appellant for a failure to perform it, or on
account of the manner of its performanee, nor could wetion be maintained
inst her mnlvr it The same doetrine was applied in Murphy v. Kohlsaat
06) 68 11l App.
(a) Thompson v. Shepard (1882) 85 lnnl 2.
(b) Nelson v. Cover (1877) 47 lowa, 250 (demurrer to petition held to
have been properly sustained). As the specified steps had not been taken by
the claimant, the question whether, if they had been taken, a court of equity
might have supplemented the statute and afforded him the relief asked, was
not determined.

(¢) This was apparently assumed in Nelson v. Cover, note (b) supra.

(d) In MeGraw v. Storke (1892) 44 111, App. 311, the lien was disallowed
on the ground that the effect of the decree of the lower court was that the
husband had “entered into the contraet with the principal contractor on his
own behalf.” It was observed that, this statement being true, none of the
parties who dealt with the principal contractor had any elaim upon the husband
or the wife or her property.

(a) Meyer v. Broadwell (1884) 83 Mo. 571.

[52 D.L.R.
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stances he remains personally liable after the creditor discovers Annotation.

the undiselosed prineipal, unless the ereditor waives the right to
proceed against him, and elects to look to the wife alone for his
remuneration (b).

§ 8. Contractor, when a necessary party to a suit by a subcontractor or
' materialman.

It has been laid down that, where a materialman or sub-
contractor seeks to enforee a lien against the property of a married
woman, “through the privity which obtaing in the contract for
the improvement between the owner and the original contractor,”
the original contractor is an essential party to the suit, for two
reasons: (1) “Beeause the contractor is the debtor and should
be called upon to defend;” and (2) “because the property of the
owner may not be reached for the debt of the contractor except
through the implied authority in the contraet between the owner
and the original contractor to contract debts on the seeurity of
the property” (a). But in the case cited, where the proceedings
had been dismissed as to the contractor after his death, it was held
that this rule was inapplicable for the reason that the hushand of
the owner, acting as her authorised agent, was a joint party to the
contract for the purchase of the materials, and that the eredit
as regards that contract was extended by the plaintiff to him and
the contractor jointly.

§ 9. Acceptance of collateral security by contractor, effect of.

A statutory provision under which the aceeptance of collateral
security operates so as to defeat the right to a mechanics’ lien
has been held not to be applicable to a case in which a husband
had assumed a personal responsibility for the performance of a
building contract, and, while the work was still in progress,
executed a note jointly with his wife for a portion of the amount
due to the contractor (a).

b) O Neil Lumber Co. v, Greffet (1910) 154 Mo, App. 33, 133 S.W. 113,
where the court affirmed the right of the ereditor to sue the husband, and at
the same time subject the wife's property to a lien,

a) O’'Neil Lumber Co. v, Greflet (1910) 154 Mo, App. 33, 133 8.\, 113

@) Bissell v. Lewis (1881) 56 lowa, 231, 9 N.W,
that, conceding the husband to be the agent of his wife, such ageney did not
authorize him to enter into a joint eontraet binding her and himself, and that,
as !Im was done, it amounted to taking collateral security, was thus disposed
of:  *“We think that C. G. Lewis, as agent for his wife, had the power to make
stich contract as he deemed best for her interest, and that he could wel! make
a joint contract binding on her and himself. In so doing the transaction
amounted to this: Two persons contract for the erection of a building on the
land of one of them; and beeause only one owns an interest in the land, it
cannot be said collateral security was taken on such contraet, and the mechanic
thereby deprived of his lien.”

177. The contention
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Annotation. 11 Enforceability of lien considered with rveference to the extent
certain powers conferred on the husband tel
§ 10. Generally. | !
In nearly all the cases which fall within the scope of this mo ;
graph, the sole question considered was whether the evider N
warranted the inference that the husband acted on behalf of | \
wife when he made the contract under review. That is to s .
the circumstances involved were of such a nature that, if th
question was found to require an affirmative answer, there w
no necessity to discuss the further question whether the hus
had transeended certain powers previously conferred upon hin
Jut in a few instances this secondary point has constituted tl
ratio decidend,
§ 11. Powers of husband intrusted with the management of his wife's estat |
It has been laid down that the authority of a hushand to ma
a contract for the improvement ol his wife's estate cannot
implied from the mere fact that he oceupies or manages
controls her real estate (a But the eircumstance that ;
general management of her property had been placed in his h
has unquestionably a strong tendeney to shew that he was invest o
with such authority (b). s

§ 12. Powers of husband appointed as his wife's general agent with regar
to the erection of the building in question.

The case ecited below furnishes some authority for the doct
that a husband whom his wife appoints as her general agent
respect of the construction of a building on her property is
virtue of the functions so delegated to him, impliedly invest
with the power to enter into such contracts as may be necess

a) Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101

b) In Wheaton v. Trimble (1887) 145 Mass, 345, 1 Am, St, Rep. 4
=3 N.E. 104, there was evidence tending to shew that the work was done u
i the wife's house, and was for her benefit; that she knew that the petit
as working upon the house, and was present at different times, and per 1
ally gave him directions as to parts of the work; that she selected the pa
B for the upper rooms, and the bills for them were afterwards paid by her hust ity
il The husband and wife both testified that he was not her agent ; but, upon e mer
examination, she testified that *“ her hushand manages the property just us | . of 1}
used to when it was his; that she allows him to go ahead and do just a nd
pleases with the whole property; and that ever since it has been in her nan
he has managed it just as he did before.” Held, that it was not an unres ¥ .
sle inference that, in contracting with the petitioner, the husband was acti ns
as her authorized agent T prop
See also Scales v. Paine (1882) 13 Neb , 14 N. W, 522, where the 0 tow
fact that the husband was his wife's general agent is mentioned only in th '] !
syllabus of the court, )
Reference may also be made to Arnold v. Spurr (1881) 130 Mass, 347, a
|

where, however, no lien was elaimed for the work in question,
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extent or the purpose of procuring the performance of th ork con
ed by her (a But in another case ich bears upon the
tive significance of this element, the general ageneyv of the
s only one of the eircumstances from which the right
his e the elaimant to enforce his lien was predicated, and there i
evider ng in the opinion to shew whether a simila m would
lf of 1 | cen rendered if the other evidential element had heen
is to .
t, it .
T I11. Evidence from which the husha agency
hushar *, not inferable
pon | § 13. Generally.
uted in other classes of cases which invol
a husband in respect of procuring improvement
fe's estat ¢ upon his wife's jropert may bhe I not !
ko i idence, but 0 by testimon concerning the t
ny of the parties
ious that most of the deseriptions of testimony |
that mined in the present subtitle may be regarded in
g lights; that is to s either as elements indieative «
. tence of an agenev ah constituted | the 1 (
tending to prove a1 tion of a ol
were not binding u her. But it is frequentl
ith regar le to ascertain from the nguage of the com whetl
: ere considering the elaimant’s remedial rights from the
o these points of iew or from the latte ( indeed
el her their attention was adequately directed to the consi
’ t hat the evidence presented was susceptible of being discussed
b er distinet aspeets.  Under these circumstanees, it has beer
ece ecmed advisable to colleet in the present subtitle all the decisions
those which were explicitly based upon the theo (
I fication. Nee § 26, infra
p. M
one Bissell v. Le 1881) 56 Towa 231 W. 177
oot Inter-State Bldg. & L. Asso. v. Ayers (1897) 71 1L, App. 529, affi
d pe 8) 177 111, 9, 52 N, E. 342 (adopting opinion of court of appeals
he § r geney of the husband was proved by the testimony of s
hus! es 18 10 the footing on which the contracts were made, and a
»Oon ¢1 ents made by his wife to the effeet that he was her agent in the ¢
just the building, and that ghe left evervthing to him in regard to th
ust | the payments
her 1 For a specific ruling to this effect, sce Saunders v. Tuscumbia Roof
mnre I bing Co. (1906) 148 Ala. 519, 41 So, 982, where it was held that the
18 1 ers of a witness to questions as to whether the hushand had sold the
in behalf of his wife, as to what he did with the purchase money, as
here 1} hether he had sold the property for his wife, and as to who employed the
ly in tl el to ereet the building in respect of which the lien was claimed, had been
] dmitted
ass, 347, I'he same dogtrine is, of course, taken for granted in all the cases cited in

esent subtitle.

e

21:

Annotation

s S s oo s




n

~

Dominion Law Reroni 52 D.LR

214

13a. Quality of evidence requisite to prove the husband's agency

Annotation,
With regard to the quality of the evidence which mu (
adduced for the purpose of proving the husband’s ag
withorities are conflicting. It has been laid down that
Il the consideration of a debt reaches a wife as an accession
separate estate, and she retains and enjoys it, only slight ¢
of the husband's agency in contracting the debt is requir
charge her” In the case in which this statement wa i
the question whether a different standard is applicable, accord
the husband’s contract was written or oral, was not adverte |
It has also been intimated that *‘less proof will probabl f P
to establish the ageney of the husband in such matters than wl i
hip of | does not, exist "’ (/
tements 1s obviou
n a conside it | conditions which are incider
1 of husband and wife upon the ordinar
| v | p stitut . N OFnl . 1
| ! Iv held by tl t m ity « n
] in regard to such
( Wi
i t
| ( { 1]
- \ \ “‘ 1 | O
( 0, 1 1 | hould
h 1 il i
] | (
1 of the t | n tl 1
t we hu ‘ cl 1
: "
§ ( ccided tl I ( 0
h | tl Iy hed u
<t 1 ¢ hu O |
ritten cor i e
o lea no reasonable doubt of the ageney” (i B
he la of these cases was decided, it has been laid do
ipreme court that the question of ageney ig “to be decid
| K
( v. Fe
. Ge v. Be R

4 App. 446; Kansas City P
7 e Marble & Wh

{ Thompson v. Kehrmany

App. 85 (contrasting cases which involve an or

Lime Co, v. Bauman (1891) 44 Mo, Ay

1805) 60 Mo. App. 488; Farley v. Stroch (1896) 68
| contract
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|
zency other questions of fact in a ecivil fair preponderar Annotation, |
mu of the evidence d).
§ 14. Wife's knowledge of the husband’s act
ot It has been held that the husband’s agen cannot inferred
m any of the following circumstance 4
1) That the wife knew that her husband was about to procure
A " he performance of the work in question (a :
\CCOT )) That the wife knew that the husband enter
- i y the particular contract under which work was perfo
1 - erials furnished by the elaimant (¢ Such evid of course,
‘ 1
i wl | esses a distinet corroborative lue when conjoined with {
clements (¢
I'hat the wife was awre of the fact that the husband 1
his own name a contract with regard t« furnisl
” J 1000) 1 Al ) A
t 180N AY | 14 |
t ien depend f
| o 1 vide he | {
‘ 'l 1 |
; ( | 6l
g e it | ¢ |
he husband ght e i p
; I
1. M. I 1 ( 1000) 84 M ]
!
| ( 1872 I )
\ i
p i .
1802 ( A S, 301 1 (
1887 M \ ( D 1808
1 | {
) ! ‘ e « }
evid hich shews t i
! | ‘ 1 1 1
l that he ¢ 80 | \ \
I 24
( v. Henne ISST) 9 11 A\ ] I () / (
J00) 60 Neb. 80, 83 Am. St, Rey 12 N, W, 112
or example, / I & LA | N 11
o) 8 ) ned in (1898) 177 1L 9, 52 N, E. 342 (wife en
\ L some of the ts 1 n); 1 INTY
App. 413 (when contract was made i «
¢ nd he all that was It he | | « 1
> «D R
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of labour or materials for the purposes of a building or
improvement on her land, and that the labour or materi

respect of which a lien is elaimed were furnished in pursuar
that contract (d For practical purposes the probative sig
cance of this fact is merely that of an element which must 1
sarily be involved, even if not specifically mentioned, in «
case in which the effect of any of the circumstances adverted 1
the following sections is in question

§ 15, Wife's failure to object to the husband's acts

Several of the decisions relating to the evidential signific -
of this fact have proceeded upon the broad ground that it

not of itself warrant the conclusion that the husband wa

as her agent (a

Copeland v. Kehoe (1880) 67 A e W J Hodge (188
Al W0, 78 194; W \ 1 \ ( 191 195 Ala. 477
140; ( hl (1892) 3 Colo. App. 8, 30 Pae. 1051; / /
16 Towa 696 (wife knew lumber was being purchased and used in t}
ofal ‘ her lot, but did not ki hat ) b ed or
Barke B 1880) 8 Mo. A 146; J ( / v
B ISST) 25 M \pp. 208; D ! 1808) 78 M
260, and tl 08 ( 1 infra
I'he merc it the wife knew t} her | 1
his ¢ 1 | lal ¢ I 1
th he ¢ 1 or i1 ) do for her H (
I 011 6 M \ 201, 137 S. W (
I'l e fact tl the wife had kr
\ az by { on her property «
1 ¢ 1sh the agency of her bushar }
oper | for maten used { /
H 1900) 60 N 80, 83 Am. St. Rep S2N. W
/ Moult 1880) 53 1 61, 6 N. W (
( v 1893) 53 Mo, App. 425; Rust-O /
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Annotation.  claimant’s remedial rights, in so far as they depend upon the pro-

bative force of the wife’s silence, will appropriately be determined
on the same footing as if the evidence adduced by him had tended
affirmatively to establish such consent and approval—a situation
with regard to which the authorities are not harmonious, Se
next section.

§ 16. Wife's consent to or approval of her husband's acts.

The circumstance that the wife *“consented to” or “approved
of” the action of her husband in making the contract in question
and procuring its performance has in various cases been specified
as one of several items of evidence from which the husband’s
agency was held to be predicable (¢). That it must, in any point
of view, be regarded as possessing a distinet probative value with
respect to that issue, is beyond dispute. But the authorities
which bear upon the question whether that probative value i
sufficient of itself to serve as the foundation of an inference con-
cerning the husband’s agency are conflicting (b). The conflict

(a) See, for example, Taylor v. Gilsdorff (1874) 74 11l 354; McCormich
Lawton (1872) 3 Neb. 449 (wife was present when the contract was made,
assented to it); Bodey v. Thackara (1891) 143 Pa. 171, 24 Am. St. Rep. 5
22 Atl, 754,

In Frank v. Hollands (1870) 81 Towa, 164, 46 N. W, 979, the lien w
held to be enforceable, where the evidence showed that the wife, when co
sulted by her husband about the installation of lightning rods, agreed to it
and that she was present when they were put up, and made no objection

(a) Inference of husband’s agency not warrantable.

(b) Hoffman v. McFadden (1802) 56 Ark. 217, 35 Am. 8t. Rep. 101, 10 8
W. 753; Capp v. Stewart (1872) 38 Ind. 4 raett v. Berry (1876) 3 Mo, Ap
197 (condemning an instruction to the effect that the wife's “knowledge and
approbation” were sufficient to affect her with the liability of a prineipa
Kansas City Planing Mill Co. v. Brundage (1887) 25 Mo. App. 268 (plans f

house approved) ; Carthage Marble & White Lime Co. v. Bauman (1891) 44 Mo
App. 386; Farley v. Stroeh (1896) 68 Mo. App. 85; Duross v. Broderick (1808
78 Mo, App. 260 (wife examined and approved plans for reconstruetion of
house).

In Barker v. Berry (1877) 4 Mo. App. 585, the fact that the wife kne
that the work was going on, and after its completion joined her husband in
note for it, was held not to prove that she was in any way a party to the co
tract.

“The issue of fact in such a case is not whether the contract was mad
with her knowledge, or even with her approbation, but whether it was mad:
by her authority, in her behalf.” Hughes v. Anslyn (1879) 7 Mo. App. 400

In Garnett v. Berry (1876) 3 Mo, App. 197, the court observed: *The
law is well settled that the owner of the estate must, directly or indirect!
contract for the work which is to charge a lien upon it. If ‘knowledge and
approbation’ are ever found sufficient for the purpose, it is not beeause of any
intrinsic potency in those facts, but because they may be primd fa:ie eviden
of authorization by the owner, to the effect of making him a principal party to
the contract.,” This language seems to be essentially inconsistent with th
used by the same court in the cases cited supra. The position that the wifs
“approbation” may constitute primd facie evidence of the hushand's agene
necessarily involves by implication the further position that the probative
value of this fact is sufficient to warrant the inference of such ageney in an
case where no rebutting testimony is introduced,
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Annotation. st affect her p1operty, and which could not lawfully be done

without her permission, or as bearing a more definitely technical
connotation, importing that she became a party to the hushand’s
contract, either at the time when it was made or subsequently.
A “consent” or “approval” in the former sense has, it is clear, no
probative relevance whatever in respect of the question whether
the contract was adopted; a “consent” or “approval” in the
latter sense necessarily implies such adoption. The disagreement
between the authorities, therefore, would disappear if we were
entitled to assume that the former meaning is to be ascribed to
these words in every instance in which the justifiability of inferring
the husband’s agency has been denied, and the latter sense in

In Burdick v. Moulton (1880) 53 Iowa 761, 6 N, W, 48, the eourt hased
its conelusion in favour of the claimant upon the ground that the evidence (not
fully stated) shewed that the wife knew of and consented to the improvement
Two elements specified were that she knew of the purchase of the land in
question, and superintended the construction work performed by the elaiman

In Wheeler Lumber, Bridge, & Supply Co. v. White (1914) 164 Towa 445
145 N. W. 917, the wife’s property was subjected to a lien on the ground that
the contract was made with her approval; that she had knowledge of it: anl
that at all times during the progress of the work she knew of it and of t}
claims of the various materialmen.

In Morrison v. Clark (1899) 20 Utah 432, 77 Am. St. Rep. 924, 50 Pu
235, the court distinguished between the situations which exist when the wif,
merely does not “prevent the erection” of a building by her hushand, and
when she “consents” to such erection,

In Jobe v. Hunter (1894) 165 Pa. 5, 44 Am. St. Rep. 639, 30 Atl. 452, it
was shewn, without any contradiction, by eompetent testimony, that the wil
had full knowledge of the contract, that the building was being erected on her
land, that she took part in the conversations between her hushand and th
contractors.relative to the work as it progressed, and that she made no obj
tion at any time. The court said: *““As none of these facts w disputed
it is a necessary assumption that the work was done, and the building ereeted
on the land of the wife, with her full knowledge and consent.” The pre
cedent cited was Forrester v. Preston (1861) 2 Pittsb. (Pa.) 300, in which it was
decided by the distriet court of Allegheny county, with reference to simil
circumstances, that the wife was liable. The following passage from 1}
opinion was quoted: “The building in this ease was not erected without
the consent of the wife under a contract made with a stranger. It was ereciol
under a contract made with the husband, and, as the facts abundantly she
under the knowledge, approbation, and concurrence of the wife. It is true
that the hushand made the contraet in his own name, but the building was,
with the knowledge and concurrence of the wife, designed and erected for
her, and therefore, in making the contraet, the husband may be regarded in
law as the agent of the wife so much 8o as if he avowedly acted by her express
authority. The husband’s agency may be legitimately inferred from the
relation and acts of the parties.”

See also Milligan v. Alexander (1913) 4 A.L.R. 1022, and Ler v. Hol
(1860) 4 Phila. (Pa.) 10.

Compare also White v. Smith (1882) 44 N. J. L. 105, 43 Am. Rep. 317,
where the right of a mechanic to enforee a common-law lien for repairs, executed
upon a wagon at the request of the owner's husband, was affirmed on the
ground that the owner had placed the wagon in her husband's charge, for use
in the business which was carried on for the support of the family. The count
thought it clear that the authority of the husband to have the repairs made
might properly be implied from the manner in which the wife permittedthe
wagon to be used.
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every instance in which such an inference has been held to be
|‘|‘<y]\.|'|’. But, in view of the language used in the opinions of the
courts, it seems impossible to contend that all the apparently
discordant precedents can be harmonized on this footing.
For a discussion of the enactments relating to the effeet of
the owner’s consent, see § 29, infra.
§ 17. Wife's giving of directions with regard to the work.

In a case in which the claimant proved that the wife had given
directions to some of the workmen, his right to enforce a lien on
her property was denied on the ground that it did not “appear
that there was any greater deference [paid] to her wishes in the
plan of the house than is commonly shewn by a husband in causing
a similar work to be done at his own expense” (¢).  The considera-
tion thus relied upon was possibly the rationale of the decision
in another case, in which the position was taken that an antecedent
appointment of the husband as the wife’s agent in respeet of the
making of a contract for the construction of a house which was
to serve as a home for both could not be inferred from the mere
fact that she gave directions as to the manner in which parts of
the interior should be arranged (b); but such a eriterion seems
to be too vague to be of any practical value. The doetrine which,
except in o far as it may be deemed subject to qualification in
the sense adverted to in the preceding paragraph, may be regarded
as now established, is that the husband’s agency may warrantably
be predicated from the fact that the wife undertook to give
directions concerning the manner in which the work should be
done (¢). Having regard to the peculiar incidents of the matri-

a) Hoffman v. McFadden (1892) 56 Ark 35 Am. 8t. Rep. 101, 19 8
The s stated by the court were as follows “The building
erected was located only about 40 feet from a house occupied by the defend-
ant and her husband. She witnessed the progress of the work, and gave some
directions to the earpenters as to the manner of executing it.  Her husband
had expressed a desire to have the building so construeted that she would be
pleased with it, and one of the witnesses testified that ‘she was present every
day and had the work done to suit her.’ The contraet for the work
was made with the husband, and the labor of the earpenters was all paid for
by him. All the materials purchased from the plaintiff and others were pro-
cured on the hushand’s order, and, for aught that appears to the contrary,
they were sold entirely on his personal credit.  The defendant testified that
she objected to the erection of the house for reasons which she states, and in
this respeet her testimony is supported by that of two other witnesses, She
also states that her husband was not authorized to act as her agent, and that
she was not consulted about the contract for the improvement, and had no
knowledge of its terms.”
(b) Kansas City Planing Mill Co. v. Brundage (1887) 25 Mo. App. 268
wrangements of closets and the like). Compare Barker v. Berry (1880) 8
Mo. App. 446, where similar evidence was held to be insufficient to shew an
“adaption” of the contract by the wife.
¢) This is one of the points decided in \l:lIu/-m v. Alexander (1913)
4 ALR. 1022, See also Watson v. Carpenter (1888) & . App. 492 (wife
was at home nearly all the time while it was in progress, repeatedly giving
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Annotation. monial relationship, it is obvious that, in the final analysis, 11,0
question to be answered in cases where the claimant relies upony
evidence of this purport is simply whether the acts of the wii
“were by permission of her hushand, and attributable to a wifl,
interest in her husband’s affairs, or were from a conscious assert i
of her own rights” (d).

T et e Lol

directions about it and at times selecting the material to be used); Bruc/
Bowermaster (1890) 36 111, App. 510 (wife directed entire work as thougl «!
owned the house); Inter-State Bldg. & L. Asso. v. Ayers (1897) 71 IIl. A\,
529, affirmed in (1898) 177 1IL. 9, 52 N. 42 (wife gave to men deliver o
the materials numerous orders with regard to the fixtures, trimmings, .
moldings, and examined the work and caused some changes to be mad
Rimmey v. Getterman (1885) 63 Md. 424 (before claimant commenced 1
building of the barn in question, the wife told him to go ahead with the wo;
was present when the measurements for the structure were made, gave d
tions about the building, told the plaintiff to do the work as she wanted it do;
said she would pay for it, and caused the plan to be changed in such a manner
to thus increase the cost to the amount of $200); Leisse v. Schwartz (1870 o
Mo. App. 413 (while the building was going on, the wife was frequently alio
the work, and on one oceasion gave directions, along with her husband, for 41
enlargement of the house); Sehmitt v. Wright (1879) 6 Mo. App. 601; Farls
Stroeh (1806) 68 Mo. App. 85; McCormick v. Lawton (1872) 3 Neb. 449 (i
not only assented to the contract, but encouraged the mechanics to go on with
the work, and gave directions as to how it should be done); Bradford v. Pet
(1890) 30 Neb, 96, 46 N. W, 220,

In Carthage Marble & W hite-Lime Co. v. Bauman (1891) 44 Mo. App. 356
it was held that a nonsuit was erroneous, having regard to the testimony of
a witness to the effect that the wife “not only visited the building as often s
twice a 'k during its construction, but also that she gave instructions
directions as to the mode and manner of doing the work.” But the opinio
was expressed that, in view of the fact that the contraets for building the ho-
were in writing and in the name of Mr, Bauman, the alleged acts of the wii
concerning the building, if they stood alone, might very well be reconciled wiih
“a wifely interest in her husband’s affairs.”

For a case in which the giving of directions was treated as evidence tend-
ing to shew a ratification of the contract, see Bodey v. Thackara (1891) 145 I
171, 24 Am. St. Rep. 526, 22 Atl. 754 (§ 26, infra).

(d) Kuenzel v. Stevens (1900) 155 Mo, 280, 56 8. W, 1076. The evidenc
there presented was thus summarized by the court: Mr., Stevens engaged the
architeets, and, as between them, nothing was said as to the ownership of the
property, but before the drawings were concluded Mrs, Stevens saw
archite diseussed the plans and details, and gave them he
the contractors were ready to begin, she requested that the work of exeavari
should wait until she arrived, as she desired to break the ground with the first
shovelful of earth herself, and did so. She visited the plaintifl’s planing i
in company with her husband, to inspect the millwork that was to go into 1
house, found fault with some of it, and had it changed to suit her. She
at the building almost every day, eriticized what she disliked, and had cha
made; when her attention was drawn to a china closet and its details expl:
to her she expressed her disapproval, and said she would instruct the arch
to change it, and it was done. Other changes were also made at her direction
Although Mr. Stevens was sometimes at the building with his wife, yet she did
most of the talking and gave most of the orders, and she was frequently there
without him. In view of this state of facts the court reversed the judgient
in Kuenzel v. Nicolson (1898) 73 Mo. App. 14, on the ground that “whatever
difference of opinion there may be as to the side to which this evidence gravitates,
there can be no doubt but that the evidenee in support of the plaintiff’s theory
was of character sufficient to be denominated substantial; and, thercfore,
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52
Annotation. In some cases the giving of directions has been discussed
circumstance tending to shew, not that the husband was ne
wife's agent, but that she was actually a party to the co (4
in question (f). h
So far as the remedial rights of the claimant are concerne i
is obviously a matter of indifference, from which point of
such evidence is regarded h
§ 18. Wife's offer of suggestions concerning the work i
In some ecases it has been laid down or assumed that the el
of the husband's ageney cannot be inferred from testimor
shews that the wife made “suggestions” with regard to |
manner in which the work should be done (a). But it i tl
struction of the house from the beginning; that she I (
her land to raise money to pay for the house; that sh l I
which had been paid on account of the building; t ¢ L
ments on the orders of the architeet who had let the eontrac
pervision of the construction of the house, and on 1 !
shand ordered the contractor to deviate from the speeif
commanded him to comply with them; that she frequ
the contract that he must build the house according to th ect
nd not alter them withe nsent; that it was her mone I
for the hous nd her | nd had nothing to do with the
1 finally compelled the contractor to quit the contract because
¢ doing the work to suit her; and that, ever since the completion «
Hy she had herself been colleeting the rents derived from the it I
} made |
] 1887) 03 Towa 396, 35 N. W. 493, where e
he wife's realty for lumber furnished | tel
tion or repair of a | ;
nts shewed that the lumber was purchas
1, the and that he gave his note for tl
y be 4 I'he theory of the defendant was that the wife contr it
husband to make the improvements for a named sum of mor
paid him, and that the plaintiff was a subcontractor, whe
& notice had not been given, was not entitled to the relief demanded. | f
court, relying mainly on the evidence of a carpenter as to vari .
1 given by the wife with regard to the work, both before and after |
held that the evidence clearly shewed that, so far as the clain
< cerned, she was a contractee, It might be that both she and b f 1
v were; but, if so, both were principals, and, whichever theory isad if
& claimant was entitled to a lien
: See also Taylor v. Gilsdorfl (1874) 74 111, 354
5]
v ( Conway v. Crook (1886) 66 Md. 200, 7 Atl. 402 (suggestior I
alterations in the cupboards and porch of a house); Chicago L (
3 Mahan (1893) 53 Mo. App. 425
| _’" In Alexander v, Perkins (1897) 71 Mo, App. 286, where the « \
R to connect defendant with the transaction was that, upon one o«
| she was in the house under construetion, and near the bathroom,
i the plaintifi’s employees was at work on the basin of the washstand |
him ““to be sure and get the closet working all right,” it was held t I\
not sufficient to make a ease for plaintiff I'he court observed that to |
be strange if any single disconnected utterance concerning work «
for in the name of the hushand should be held evidence sufficient to « whi

an agency.”  Chicago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, wa | for
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Annotation. regarded as turning upon the question whether the acts and words

of the defendant betokened simply a “wifely interest” in the
performed under the contract made by the husband, or
exercise of that degree of authority which is deemed to shew that
she was a principal in the transaction. See § 17, supra.

§ 20. Cost of work or materials defrayed by wife's money.

Evidence that the money of the wife was applied to the |
ment of the claims of the persons engaged in performing lalo
or furnishing materials under the contract entered into hy
husband, is regarded as tending strongly to prove that she was 1},
real principal (a). The probative significance of this elemer

(a) In Thompson v. Shepard (1882) 85 Ind. 352, the court thus stat
conclusions: “ From these facts, it seems to us, the inference follows th
house was built by the husband of the appellee for her, either as her ag:
for the $400 as a contractor. The facts that she was the owner of the |
which the house was built, and that she furnished $400 with which to |
it, not only forbid the idea that it was built by the husband voluntari! i
without her consent, but compel the conclusion that it was built by hi
her, pursuant to an understanding and arrangement with her, by which |
to construct the building for the $400, or, as her agent, take the money and
erect the building for her.”

In Rimmey v. Gelterman (1884) 63 Md. 424, the material facts and
conclusions drawn therefrom by the court are thus stated: “Mr. Getter
had no money or property. The wife had. She bought the farm for h
work. She so testifies in addition to the admission of the answer. It needed
houses and she agreed to furnish the money to pay for building them. »
could not, in the start, agree to pay for them without thereby agreeing to |
them. They would greatly enhance the value of her farm, and be hers, an
could not have expected her husband, without means, to have them built
credit, and that she was to escape liability for their cost. By agreecing 1
should be built, and that she would furmsh the money to pay for the:
must hold that she made her husband her agent to have it done.

When Rimmey's eredit failed to secure the necessary lumber she came fory
and agreed to pay the lumber dealers their money, and forthwith the n
came. About this there is no controversy; she admits it. During the |
gress of the work she made sundry payments on account of it. This sl
admit In addition to all this we have Mr. Ensor's account of «
Mrs. Getterman said to him when she came to see him, after he wrote to her
that he had the elaim to collect, and unless it was paid he would have

and proceed against the buildings. He testifies that she was much troubled
and begged that he would not proceed against the buildings, and said “tha
she would pay Mr. Rimmey what she owed him.” She did not eontend 1
her hushand was liable and she was not. She speaks of what she owed, an
not what he owed. She only objected to the amount claimed, and n
other objection to paying the bill. She said all she wanted to know ‘was how
much she owed Mr. Rimmey;' that she would mortgage her property and |
all the claims for erecting the buildings. In all this interview she recognized
the debt hers, and that she must arrange for its payment, Taking

1

these unstances, admissions, and statements into consideration, we think
there is no escape from the conclusion that Getterman acted as his wife's
agent, and that the contract must be regarded as made for her. If the author-

arily implied from what was said and don

ity w
for her.”

In Collins v. Megraw (1871) 47 Mo. 495, one of the circumstances relic
upon was, that the wife joined the husband in the execution of a note in settle
ment of the plaintifi’s claim.

not express, it was nec

dom
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ihtless particularly weighty when, as in the cases cited below, Annotation,

cts and borrowed the money with the view of using it for th

1S purpose

in the But such an intention clearly nnot be predicated unle
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| to she In Carthage Marble & White-Lime Ci / Mo. Ay
ra 204 wppeared from the testimony given by the husband
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orming 18 built, paying 85,000, taking
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rof tl wiestion to be built for her and her req
which time to time with ey to
Jur In H. C ens Lumber Co. v. 1 1010 B
iilt b (08, Ann. Cas. 1013A, 1128, one of the
v whi ¢ wife personally directed the pavment of 82
he 1 t ile its r erinl was being 1
In} ng v. Swan (1896) 100 lo 6o >
fac ed lumber, and paid for it witl
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‘,”y’ Mo. A 125. See § 17, note (d), supr |
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Annotation. gome independent testimony going to shew that she knew of
contract is offered (¢

“It was not shewn that she had any knowledge of the contraet, or of tl
being done.””  The case was, however, allowed to proceed, and the
given by the husband in his wife's behalf was held to be, when taki
nection with that previously introduced, sufficient to establish prir
fact of his agency. The part of his testimony upon which the ec
consisted of his statement

There is some authority for the doctrine that the signifi !
: of this element is not impaired by the circumstance that il :
) husband furnished a part of the money expended on the work
But possibly this doetrine needs some qualification with refer £
to the ratio between the respective amounts paid by the husha A’
and the wife. There is much difficulty in conceding that : {
same inference is indicated, irrespective of whether a small o v o
] . . *
N large part of the total cost of the work is defrayed by the wifc
3 '
y § 21. Objection by wife to performance of the contract. l’ v
13 . ap s i
; It is clear that the wife's property cannot be subjected "
y lien where it is proved that she protested against the maki
the improvement in question, and that her protest was col o
nicated to the claimant (a).
1 The effect of a specific provision that a married woman
¥ desires to disclaim responsibility in respect of work which is |
\ performed on her land shall file a written notice shewing
] she does not consent thereto depends upon the terms of the statu W
- e w
¢) In Cattell v. Ferguson (1802) 3 Wash. 541, 28 Pae. 750, the ¢
shewed that about a week before the claimants signed a contract w
husband for the erection of a building on the wife's property, the husha pr
wife obtained from a real estate company, a loan for which they ex B
i mortgage upon certain lands, including the real estate in question, th th
j d gage being given to secure the loan, and also the performance of a cor po
iy which the husband and wife bound themselves to make improveme: p
e certain value on the lands mortgaged. One of the plaintiffs testified t 5
£ husband had told him they were borrowing the money for the purpose of | § N
[« 50 ting up the building. The court was of opinion that the plaintifl 1 i
&; have been nonsuited, for the reason that at the time they rested tl 1 A
there was no proof upon which the claim of ageney could stand. T 4 :
: ment of the hushand was not sufficient to support that elaim, and no o the
g part of the wife, apart from the giving of the mortgage aforesaid ore
) 3 dis
%

1
stre

that the elaimants did not stand in tl
se they had obliged his wife by bee
1 of the building, This was declared to Ix

vhat was going on with reference to the erect

of ordinary econtractors, beea
bond for the eom
that the wife knew

building, and that ghe had participated therein; also, that it was g
i and was being erected for her.  His testimony was only intelligib wi
theory that the instrument he referred to, wherein the plaintiffs
for his wife in the erection of the building in question, was also tl s
] relating to the improvements mentioned in the mortgage; or, perha bond i
i given by the appellant as additional security for its performance. b
M d) Frohlich v. Carroll (1901) 127 Mich. 561, 86 N.W. 1034 2 p
¥4 characterized as “immaterial :'M

a) Morrison v. Clark (1509) 20 Utah 432, 77 Am. St. Rep. 024, 5 [
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But there is presumably no existing is susceptible
construction which will enable a elaimant to subject her

roperty to a lien, even though she may not have known that

the work was in progress ]

discellaneous circumstances tending to prove agency of husband

»~
~

I'he following eirecumstances have been held to have a tendeney
to shew that, in making the arrangements for building a hou

on the wife's property, the husband was acting as her agent

he no interest in the cular piece o nd urn
he 1mmprovements in question were |
I'hat one of the contractors emplove the |
most of the materials directly wif
hat the wife joined her husband in the execution o
hiel ided for the erection of « 1

23. Miscellaneous circumstances tending to disprove agency of husband

[he circumstances falling under this categor
hat the claimant did not know that the t in qu
e used for the purpose of repairi | | tl
I'he N Jersey Mecl i | I 674 )
ng T aind the t cnur
I nd is si ed
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th a1
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of such }
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| 10d und
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That the claimant did not know that the wife owned the la

on which the work in question was performed (b).

That the wife did not know that the materials in respect
which the lien is claimed were purchased by her husband
credit (¢).

That the wife took no part in the planning or construction
the building in question (d

That the wife had not “suggested alterations during
progress of the work™ (e).

That the wife did not contribute any of her own money
wards the erection of the building in question (f)

That the wife did not give any directions regarding the w
in question (g).

That the husband executed in his own name the contract
the building of the structures in question, but signed jointly
his wife the contract for the erection of a dwelling house on
same lot (h).

That the wife took no part in the purcl
used for the building in question

se of the mater

That for all the purposes of oeccupancy and enjoyment

well as keeping in repair, .the husband treated as his ow:

house which the claimant repaired (j).

§ 24. Miscellaneous circumstances not tending to prove husband's age
I'he mere fact that the wife owned the land on which

house was erected is not sufficient to charge her or her estate

the cost of the house (a).

b) Copeland v. Kehoe (1880) 67 Ala. 504; We
Kansas City Planing Mill Co. v. Bru IS8T
v. Broderick (1899) 78 Mo. App. 260 (evidence of

e effect of other testi
appeared that the fact of the improvements being made under a «
made with her husband was known to her, and that she was consulted abx
details of the improvement il examined and approved the plan

¢) Price v. Seydel (1877) 46 lowa 696; Young v. Swan (1896) 100 1
323, 69 N. W, 566

d) Rust-Ower
512, 82 N.W. 112

(e) Thompson v. Kelrmann (1895) 60 Mo, App. 488

J) Conway v. Crook (1886) 66 Md. 200 Atl, 402

g) Jones v. Walker (1875) 63 N.Y. 612; 1-Owen Luml
(Neb.) supra; G v. 1 el (1885) 67 lowa 288, 25 N W, 245
purchased for be | v. Dalbey (1899) 107 163, 78 N.\

1 !
lightning rods purchased for house and barn In the former of the

cases the wife's disapproval was apparently not communicated to the
in the latter it was. But this circumstance seems to be im
absence of specific evidence that the wife had held out her husband
agent

k) Thompson v. Kehrmann (Mo.) supra

(1) Rust-Owen Lumber Co, v, Holt (1900) 60 Neb. 80, 83 Am. St
512, 82 N.W. 112,

Jones v. Walker (1875) 63 N.Y. 612

a) Lauer v. Bando IN78) 43 Wis. 5

doctrine is plainly taken for granted in all the ¢

ledge was treated as eountervaili

Lumber Co. v. Holt (1900) 60 Neb. 80, 83 A S

28 Am. Rep. 571
s cited in this subt

3
4
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Annotation. ()hviously, however, the probative force of such evidence ma

in another point of view, be regarded as being that of an element
which, whenever its presence is established, demonstrates tl
nonliability of the wife, irrespective of whether the husband w
or was not her agent.

IV. Adoption of the husband’s contract by the wife.
wife to deny her liability.

§ 26, Ratification, when predicable.

As already stated in § 13, supra, the language used in mar
of the cases cited in subtitle 11. is often such as to render it uncer
tain whether the court regarded the evidence under review
tending to prove or disprove the existence of a contract to which
the wife was already a party, or as tending to prove or disprov
the fact of her having ratified a contract to which she had not
previously been privy. Whenever there is any uncertaint
concerning the rationale of the decisions, they are dealt with in
that subtitle. In the present section only those will be reviewed
which have been explicitly referred to the notion of a ratification

Some of the cases under this head illustrate the application of
the general principles of the law of ageney, that “a ratification
can only be effectual between the parties when the act is done |
the agent avowedly for, or on account of, the principal, and not

In Reese v, Cornell (1915) 172 Towa 734, 154 N.W. 1002, where the it
ence that the husband was acting for his wife was held not to be warr
by evidence which, although it shewed that he represented her in son
ters as to painting, repairing, proeuring insurance, and looking after the
also disclosed that the erection of the house was an enterprise of his «
and that he entered into the contract on his own account.  The eourt
“If Cornell contracted in his own behalf for the erection of the hous
the contractor dealt with him with that understanding, Mrs. Cornel
owner of the realty on which the house was erected, is not thereby rend
liable to the contractor or subcontractors, even though he might have b
her by contraet in her behalf had he been so disposed, or even though she
have contributed something thereto, as the old house, toward the enterpn

In Hines v. Hollingsworth (1917 t AL R. 1018, the ground
which it was held that the cluimant eould not subject the wife
erty to a lien was that the contract for the improvements on her land |
been made by the husband on his own credit, and that it was understood
the mechanies were not to look to the lic a security for his debt

In Kansas City Planing Mill Co. v. Brund 25 Mo, App. 208
following remarks were made: “Mrs, Brundage being admitted the «
of the land on which the building was erected, it devolved upon 1
to shew ‘a contract made with her, or her agent for her, for the v
materials,  The only contraet put in evidence was between W, H. Br
as the owner, and Moore Brothers, as contractors. It was reduced to wi
Mrs. Brundage was not a party to it. It does not purport on its fae
made in her behalf, or for her use and benefit, nor by W, H. Brundag
agent. It was his personal undertaking, and shews that the conty
looked to him for puy. It is the aceepted rule of law that an action to enf
a lien ean only be brought against the debtor.’
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when it is done for or on account of the agent himself, or of some
third person” (a); and that a ratification of a contract cannot he
inferred unless it appears that the party alleged to have ratified
it had knowledge of all the material facts involved (b).

In others the question considered was simply whether a
ratification could warrantably be inferred from the evidence
introduced (¢). There is explicit authority for a doetrine that a

a) Story on Age

v, sec. 2512; quoted in Kansas City Planing Mill ("o
v. Brundage (1887 App. 268, where the eourt laid it down that, the
contract *having been made by the husband in his own name, and not as
went, and one which he undertook to perform in his own right, there ean
be no ratifieation invoked in the ease.”

In Wilson v. Andalusia Mfg. Co., (1915), 4 A L.R. 1016, the conelusion of the
lower court that the wife bound herself and her property, was disapproved for

the reason that “her aets in wing changes of plans for the repairs ol her
practically constant presence the building during its alteration .nt repiir
could not be referred to her ratification of the contract for materials th s
not made or attempted to be made in her name or for her.  On the contrary

that was made by her husband alone, on his own responsibility

by Young v. Swan (1896) 100 lown 323, 69 N. W, 566 (wife, who furnished
hushand with money to pay for all the materials required fo se, did
not know that the lumber supplied by the plaintiff had been purchased on

eredit

In Bartlett v. Mahklum (1893) 88 Towa 320, 55 N.W. 514, where the
plaintiff elaimed a lien for materials furnished to a person who had contracted
with the defendant, William Mahlum, for the erection of a house, it appeared

sondueted the whole business in his own name and for himself, without
wing any agency.  The defendants relied upon the faet that a hous ¢
lot belonging to Mrs, Mahlum was conveved as consideration for building the
new house.  But the ecourt said: “ Coneede this to be true, vet Mrs, Mahlum
knew that her hushand was acting and contracting in his own name, and
nd she ¢

s owner of lot 5, all times aequieseed therein and consented to
what he did.  Whatever may be their rights as between themselves, we must
hold under the facts that, for all the purposes of this ease, William Mahl
185 the owner of said lot,

indd the person for whom the house was erect

The result must be the same, whether he aeted as prineipal for Mrs
withorized and ratified all his acts relating to tl nsaetion
v, Berry (1880) 8 Mo, App. 446, the court I"he
s eapaeity, has her own sphere, and may certainl
ions how she wants the elosets and pantry finished hich is all she
re—without authorizing an inference that she adopts as her own th
wmother person
v. Thackara (1801) 143 Pa. 171, 24 An 20, 22 A

for the plaintiffs was held to be warra
he wife assented to the contraet in question, which was in faet
¢ hushand on her behalf and for her |

whiel lien was claimed were furnished with
that were reasonably necessary for the iy "
estate, and were used for that purpose; that the wife was frequently upor

premises, during the progress of the work, giving directions as to the r

that were being furnished by the plaintiffs, and

st on; in short, that she understandingly acted

i, was one of the parties to the writt mtract

Bumgartner v. Hall (1896) 163 111, 13 N. E. 168, aflirming
App. 45, where certain evidence (not stated s to the wife's
{ e the progress of the work was held to shew ratification

In Wright v. Hood (1880) 49 Wis, 235, 5 N. W, 458, it was held that a

18 to the manner of con-
hough she herself, and

ratification of a contraet for the improvement of a dwelling

Annotation.
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Annotation. ratification by the wife of a contract for the erection of a house
cannot be inferred from the mere fact that it was to serve as a
residence for herself and her children (d).

§ 27, Ac:eptance of the benefits of the contract,

e e

L€ 3 b

In the footnotes are collected some cases in which the liability

i & of the wife's property to be subjected to a lien was considered with
e reference to the general rule that a person who, with knowledge o2
i of all the material facts, accepts and retains the benefits of an
iR unauthorized contract made by another person, assuming to act

o iy e S

as his agent, may be subjected, on the ground of an implied
ratification, to the obligations arising from the contract (a).

be inferred from evidence which merely shewed that, when the workmen of 3
the plaintifil went to the house to make measurements, the wife was in the
kitchen at her work, and said they must not go upstairs yvet, but to wait a minute
as one of the young ladies was not out of the bedroom; and that at another
time, when a load of these materials arrived at the house, she told the teamster
to leave them outside, but when informed that it might rain, she told her
children to carry them in. The court said: “There is nothing in these simple
and common acts and words of the wife, in respect to the common and ordinary
conduet of family and household affairs, at all incompatible with her entire
exemption from all liability or responsibility in reference to these materials £
| so contracted for and furnished by and for the husband, although to improve N
her house, for the use of her family, including her husband.” i

(d) Garnett v. Berry (1876) 3 Mo. App. 201.

Another point of view in which this element may be regarded is indicated !
by the declaration of the same court in Kansas City Planing Mill Co. v. Brund 3 ¢
age (1887) 25 Mo. App. 268, that the existence of the express contract with the
T husband renders it impossible to charge the wife with “an implied obligation |
2 to pay for the improvement of her property, because it was her home.” ‘

7 h N .

(a) In Schmidt v. Joseph (1880) 65 Ala. 475, it was held that a charg
i which was virtually oquivu{om to the sustaining of a demurrer to the evi-
i dence should not have been given, where it appeared that the materials in
A respect of which the lien was claimed had been selected by the husband for the
A house in question, that the wife was enjoying the use and benefit of them after
they had Lcen put into the house, and that she had not expressed any dissent ! I

from such use, [} 9

| In Taggart v. Kem (1899) 22 Ind. App. 271, 53 N. E. 651, where the - o
husband and wife owned the land in question as tenants by the entireties, it q
appeared from the findings of the trial judge that the wife objected to the 4
erection of the building, but they also shewed that she stood by, saw the work
being done as it progressed, knew that materials were being furnished therefor
boarded the carpenters, moved into the new house, was still occupying it, and
had made two attempts to borrow money with which to pay and discharg
the liens. The court said: “She thus accepted the benefits aceruing fror

: the labor and materials which went into the building, and is still enjoying such
benefits. It seems to us that this is a complete aceeptance of the building
R s which was the result of the labour and materials performed and furnished by A
/ I appellees, and a ratification of the acts of her husband.” One of the author-
¢ ities relied upon was Wilson v. Logue (1892) 131 Ind. 191, 31 Am. St. Rep i
426, 30 N. E. 1079, in which it was held that where land was owned by hus- '8 il
band and wife as tenants by the entireties, and the husband, with the know-
ledge of his wife and without objection on her part, purchased material 1o
replace a barn on said premises, which had been destroyed by fire, and the 3 bt

Ly

wife was present when the material was delivered and used in the construction ' be
of the building, and made no objection, the party furnishing the material F he
might acquire and enforce a lien against the property. The court also eited
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§ 28. Estoppel of wife to resist enforcement of lien.

An examination of the decisions which have turned on the
theory of an estoppel against the wife shews that the subject has
heen discussed under two distinet aspeets,

In some of the cases, the wife's conduct has been treated as an
element which raised an estoppel against denying the husband’s
agency in respect of making the contract and procuring its execu-
tion (a). To the predication of an estoppel of this deseription
it is an obviously essential prerequisite that she should be proved
to have had knowledge of all the material circumstances incidental
to the creation and performance of the contract (b).

Dalton v, Tindolp (1882) 87 Ind. 490, in which it was held that, where a hus-
band and wife hold real estate in joint tenaney, a mechanies’ lien may bhe
aequired thereon for materials for the construction of a dwelling house, und
a written contract signed by the husband, and not by the wife, wher

it
uppears that the wife acquiesced in, and consented to, the construction of the
building.

In Chicago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, one of the
circumstances relied upon as shewing that the wife had ratified the contract

was that she had colleeted the rents aceruing from the building in question
The same evidential element, conjoined with the fact that she and her hushand
had oceupied a part of the building themselves, was the basis of the judgment
in Tarr v. Muir (1899) 107 Ky. 286, 53 8. W. 663.

In McCarty v, Carter (1868) 49 111, 53, 95 Am. Dec. 572, where one of the
defendants was the minor daughter of the other, an instruction was held
erroneous by which the jury were in effect told that the mere receipt of rents
and profits from the building in question by the wife and Luey J. Davis would
involve the ereation of a lien, even though they had neither made the contract
themselves, nor authorized it to be made for them, and had no knowledge as
to the nature of the contract upon which the building was being erected. The
court said: ven admitting them to have both been competent to contraet,
certainly the mere fact that MeCarty made a contraet for them, without their
authority or knowledge, would neither bind them nor compel them to submit
to a lien merely as a consequence of receiving rent f they had been com-
petent to cont and knew that the building being erected under a
contract made in their behalf, by a contract made in their behalf by them,
and had permitted the contractor to proceed under that belief, a very different
question would be presented.”

a) “A married woman may, by silently acquiescing in the contract of
one who, to her knowledge, assumes to act as her agent, be estopped to deny
Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101,

A\ 3
In Hawkins Lumber Co. v. Brown (1893) 100 Ala. 217, 14 So. 110, it was
conceded that the doetrine of estoppel might have been invoked “if the hus-
band had contracted in the name of the wife, representing himself as her
authorized agent, and, with a knowledge of this fact, she had acquie
had given countenance to the exercise of such authority as her agent
(b) In Anderson v. Armstead (1573) 69 11l. 452, where the wife was held
to be estopped from denying that her husband was acting as her agent in
making the contract for furnishing certain materials and painting her house,
the allegation in the wife's answer, denying her knowledge of these facts, was
disproved by evidence which shewed that, on two different oceasions, when
she was at the house while the work was being done, in company with her
husband, the claimant spoke to him about the work; that while the work was
being done, she and her husband were boarding only about one block from the
house and in plain view of it; and that the house was being fitted up for a resi
dence for herself and husband, and was occupied as such soon after the els
ant’s work was completed.

or
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In other cases the conception relied upon was that the wif
had, by failing to disclose her interest in the propeity to which
her husband’s contract had reference, estopped herself from set-
ting up that interest against the claimant. The general prin-
ciples applicable in this point of view have been thus stated by the
supreme court of Illinois: *“Where the owner of property holds

In Richards v. John Spry Lumber Co. (1897) 169 111, 238, 48 N, . 6
affirming (1896) 64 111 App. 347, the evidence shewed that the wife had, b
a power of attorney duly executed, antho her hushand to execute lens
colleet rents, et that she had entered into a contraet in writing with one
White to muke certain repairs and furnish materials; that this contract w
signed for her by her attorney in faet ; that she saw and read the contract ; 1}
White sought to purchase lumber and other materials from the claiman
but that these were not furnished until the claimant’s agent had had o
interview with the hushand; that he purchased the lumber, to be charged 1o
his wife, and promised to pay for the same before any part of the money w
paid to White; and that the wife had knowledge that the hushand was assuming
to act as her attorney in fact in making this contract and in being present and
watching the work as it progressed. Held, that the wife was estopped fro
denying a liability for the husband’s acts,

In Boeckeler Lumber Co. v. Wahlbrink (1915) 191 Mo, App. 334, 177 8. W
741, the facts which were held to shew as a matter of law that the wife w
estopped from denying the ageney of her husband in the erection of the ho
in question, and that she thereby bound her property for the value of the ma
terial which went into the construction of the house, were as follows:  Thu
Mr. Eicks, the husband, had first used his own money to defray the cost
building the house, and then borrowed more on the security of a trust decd
executed by himself and his wife; that she knew that this money which hul
been borrowed by her hushand was for the purpose of eompleting the erectio
of the house on her lot, and made no objeetion to encumbering her propert
that she was frequently on the premises while the building was being erceted
that she knew it was being erected a mily residence; that the hushand h
no interest in the lot; that, so far as it appeared, no objection made by 1h
wife to the loeation of the building was communicated to anyone except |
hushband; and that, according to her own testimony, she had nothing to
with any arrangement of detail in respect to the house or its building

In McNichols v. Kettner (1887) 22 11l. App , where the defence wa
rested upon the ground that the written cont as signed by the hushand
and did not purport to bind the wife, the evidence shewed that it was th
understanding -J all the parties that the money to pay for the building |
question was to be derived from the earnings of a son of the defendant; 1
|$n' elaimant supposed that the title to the land on which the building v
be erected was in the husband, and had him sign the contraet for that reaso
that the defendant must have known the terms of the contraet, as she made
the payments that were made upon it from money given to her by her so
The eourt said: *The money which her son gave her to pay upon the building
must, under such circumstances, be regarded as a gift to her, as the lot »
and when she paid it out upon the contraet, she paid it, not as her hushand's
money or her son's money, but as her own money, which she was expending
to improve her own |-ru;n||\ under all the circumstances we think tha
appellant is estopped to deny that her husband acted as he; nt in waking
the contraet. She permitted him to interfere about an improvement wh
the evidence shews she wanted made upon her lot, She negotiated witl
appellee [elaimant] about the cost, and the amount of the insts
for the work; she actually made all the payments that ever were made for 1l
work, and as far as she paid, seems to have done so in secordance with 1l
contract, Her husband does not seem to have had anything further 10
about the matter than to participate in the preliminary negotiations, and 1o
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out :uml}n-r or allows him to appear as the owner of or as having
full power of disposition over the property, and innocent parties
are thus led into dealing with such apparent owner, or person
having the apparent power of disposition, they will be proteeted.
Their rights, in such eases, do not depend upon the actual title or
authority of the party with whom they have directly dealt, but
they are derived from the act of the real owner which precludes
him from disputing, as against, them, the existence of the title or
power he caused or allowed to appear to be vested in the party
upon the faith of whose title, or power, they dealt (e). It is
immaterial .. whether she in fact anthorized the partie-
ular contract to be made or not.  The question is not what
power did her husband actually have over the property, but
what power did she, by her acts and omissions, permit him to
represent. himself to the appellant to have?” (d)  The doctrine
enunciated in the passage above quoted is subject to the qualifica-

have signed the written eontract.  To permit appellant now to defeat apy
from getting his pay would be to allow her to profit by this interferenee of
her hushand, which she knew of and sequiesced in, and thus commit a frau
upon appellee, who, in good faith, built the cottage upon her lot in which she
und her husband now live,”
wse in which the element of an estoppel was held to be excluded
by the consideration that, under the circumstances shewn, the wife might
have supposed that the work in question was being done on the persona
eredit of her hushand, see Coorsen v, Ziehl (1899) 103 Wis. 381, T N W 2,
§ 29, note (k) B, infra.

¢) To the end of this sentence the language of Bigelow on Estoppel,
page 468, is adopted almost verbatim by the court

d) Anderson v, Armstead (1873) 69 111, 452 (wife had neglected to record
her deed in wsonable time), One of the eases cited was Schoartz v,
Saunders (1867) 46 11I. 18, where the following language was used: “The
contract for the building was le with her full knowledge, approbation, and
consent, as we are bound to infer from the testimony, and she did not diselose
her interest.  She knew very well what was going on and she took no steps to
prevent it, and ought now to be estopped from objecting, or of setting up her
right to defeat the plaintifl.’

“Where the hnn‘nnnl contracts for the improvement of his wife's property
with one who believes him to be the owner, and the wife, knowing this faet,
permits the work to be done without disclosing her right, it has been held
that she will be estopped to set up her title in defence of an action to enforee
the contractor's lien.” Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am,
St. Rep. 101, 19 8.W, 753, eiting Bigelow on Estoppel, 602, 603; 2 Jones on
Liens, see, 1264,

In Hawkins Lumber Co. v. Brown (1803) 100 Ala. 217, 14 So. 110, it was
conceded that, “if the husband had represented to the materialmen that
the property to be improved belonged to him, and on this false representation
the goods were obtained, and the wife, with knowledge of such fulse repre
sentation, had permitted the improvements to be made without objection,
probably the equitable rule of estoppel might be invoked.”

In Bruck v. Bowermaster (1889) 36 1. App. 510, it was held that good
grounds for an estoppel against the wife were shewn by evidence that the whole
work was done on her property; that she received the entire benefits of it;
that, knowing her husband to be insolvent and unable to pay for the work,
she did not disclose the fact that the title to the lots stood in her name: and
that she stood by and saw the work and directed its operation
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tion indicated by the following statement: “The mere fact that

she stood by and permitted her husband to construet the buildiny
on her property, and to enter into contracts for the purpose
his own name without objection on her part, and without, informir -
[the claimant] that she was the owner of the lots, would not
of itself, if she did not know that he represented himself as owne:
shew any fraudulent conduct on her part from which an estoppe!
would arise” (e). There is clearly no room for predicating a1
estoppel on the grounds thus explained, if it appears that the
claimant had knowledge, either actual or constructive, that the
wife was the owner of the land on which, or in relation to which
the work in question was done (f).

It may be remarked that, in the arguments of the courts, th
distinetion between these two deseriptions of estoppel has not
always been brought out as clearly as is desirable (g).

As the second species of estoppel operates irrespective of
whether the hushand was or was not the wife’s agent, it is of
considerable practical importance, as affording claimants a me:
of enforcing a lien where a case involving a sealed contract i
presented in a jurisdiction in which the strict common-law doctrin
prevails that parol evidence is not admissible for the purpose of
shewing that it was executed by the husband as agent for his
wife (h).

(e) l}n\lru‘ Prendergast (I‘Z‘K)r 179 Il 553, 70 Am. St. Rep. 125
53 N.E. 995, affirming (1898) 76 Ill. App. 335. See also Geary v. Henne
(188 he mere faet that the improv

9 Il App. 17, where it was h(-ld that *
ments were mmL- under her daily inspection, with her knowledge and conse:
will not make her Iuml liable where the work is done under a written contrat
with a third person.'

(f) Hoffman v. MeFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101, 19 =
W. 753; Campbell v. Jacobson (1893) 145 [ll. 389, 34 N.E. 39 (evidence of
title had been placed on record long before the date of (hc contract in ques
tion),

(g) See, for example, Anderson v. Armstead (1873) 69 111, 452.

In Barker v. Berry (1881) 8 Mo, App. 446, the court said: “Otly
cases cited by the plaintiff are to the effect that the legal owner should u
stand by aud see improvements put upon his land under the order of another
and then attempt to defeat the lien, But the case at bar presents no groun!
for estoppel. The wife had a right to suppose that the materialmen |1nu' i
to the written contract as made, and certainly she did not in any way authori:
her husband to act for her, nor did he assume to do so. She neither said 1or
did anything from which any inference could be drawn that she was respon-
sible. Under these circumstances, how the necessary agency is to be estul-
lished in the face of the express contract, which subeontractors were bound |
it is not easy to discover.” The transitions in this passage from one descri
tion of estoppel to another afford a very curious example of confused thinking

The difference was manifestly present to the mind of the court, which
observed that “ here the owner made no contract, and she cannot be held linhl
for the contract of another not her agent, unless she had done some act b
which she had estopped herself from relying upon her rights.” Geary v
Hennessy (1881) (IlL.) supra.

(k) In Bastrup v. Prendergast (1899) 179 11l 553, 70 Am. St. Rep. 125
53 N.E. 995, affirming (1898) 76 Ill. App. 335, the following evidenece was helid
to be admissible: That the wife observed the progress of the work, frequen
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(Cases may also arise in which the evidence, although not
sufficient to warrant the inference of the hushand’s ageney, may
be such as to enable the claimant to enforee his lien on the ground
of estoppel.  But so far the courts have not devoted much atten-
tion to this important phase of the subject (/).

In Milligan v. Alexander (1913), 4 AL.R. 1022,

Annotation,

it was

observed, with reference to circumstances similar to those with
dicating which the present section is concerned, that “the same result
s that th is reached, whether the wife is made liable by estoppel, or on the
e, that the score of agencey, presumed from her knowledge of and acquiescence
1 to which

in the improvement made on her land by her husband.” The
opinion was also expressed that “inasmuch as the statute gives
a married woman the right to contract for the improvement of her
property as freely as if she were a feme-sole, we think it is more
consonant with reason to hold her liable on the ground of her
hushand’s ageney.” From what is stated above it is evident that
the former of these remarks needs some qualification, inasmuch as
there are cases in which parol evidence may not be admissible to
prove the husband’s ageney, while it is always competent to
establish an estoppel against the wife. The second remark
seems to be, at the very least, wanting in precision. There is
much difficulty in conceding that in cases where two legal principles
are equally pertinent in respect of a certain state of facts, it is
more “‘consonant to reason” that one of them should be invoked
rather than the other. That the effect of modern legislation in
enlarging the privilege of married women cannot warrantably be
regarded as a decisive factor in this connection is indicated by the
consideration that the domain within which the
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inspecting it; that important changes wc e made and contracts entered into
in accordance with her directions; that she fully understood and authorized
all that was being done by the elaimants in doing the work and furnishing the
materials for which the liens are elaimed; that she knew her hushand was
insolvent, so that the building eould be paid for in no other way than by
moneys secured by liens upon the property; and that the claimants did not
know that she, and not her husband, was the owner of the lots
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The eourt
no grou said:  “Here it was a question of fact pertinent in the ease whether or not she
ien looked [defendant] had knowledge that John MeNally held himself out to the appel-
authorize lees as the owner of the property, and permitted him to contract ns owner

o said 1 with appellees for her work and materials to be used in constructing the

) building on her property. Both husband and wife resided upon the premises,
and we are of the opinion that the evidence is sufficient to charge her with
knowledge that, in making his contracts with the builders, her hushand
represented himself as owner of the property, and that they relied upon that
representation in doing their work and furnishing the materials.’

vold liahle a i) lll‘n"/MH‘N v. Lawrence (1804) 10 Wash. 368, 45 Am. St. Rep. 780,
S § i-l\ Pac. 1049, it appeared that during the prog of the work, the wife wus
e i ubout the premises with her husband, and helped to select the colours of the
! paints for the building. Held, that although the authority of her hushand
1o make the contract in question was not shewn, the wife was estopped to
dispute the enforeeability of the lien.
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Annotation. estoppel operates is, on the whole, coextensive with that covero|

by contractual capacity, whether that eapacity is or is not defin.d
by statute (7). The more simple and logical position seems 10
that, as in other classes of cases in which the evidential situatio
is such that it may be considered under more than one juridical
aspect, the results of the wife's acquiescence may, at the option
of the court, be defined with reference to the prineiples either of
the law of agency or of the law of estoppel.

If it is sought to bind the wife's property by way of an estonpl
the facts relied upon as creating such an estoppel should 1y
alleged (k).

V. Specific statutory provisions operaling so as to render the hi
the agent of his wife.
§ 29. Enactments relating to the effect of the owner's ‘' consent

In Minnesota it has been enacted, with respeet to labour or
materials which may be the subject of a lien, that, whenever
these are furnished “by or with the knowledge and consent of 4
married woman who is the owner of the property benefited there
by, upon the order of her husband, such knowledge and consent
shall be sufficient to establish that such husbhand acted therin
as the agent of the wife.” Laws 1883, chiap 47; Laws 1885, chap
46. 1t has been held that this provision is applicable as o
of evidence, not merely for the purpose of establishing a lien, |
also for the purpose of obtaining a personal judgment against the
wife; and that the ageney of the husband cannot be predicated
from evidence which shews merely the “knowledge” of the wife
(a).

In Indiana it is provided that “whenever repairs or impro
ments are made on real property of the wife by order of the hn
band, with her consent thereto, in writing, delivered to the con-

(j) Perhaps the only exception to this coincidence is that which is created
by the doetrine of those courts which hold that the defendant in an "
on the ultra vires con t of & corporation may, under certain cireuns
be estopped from pleading its invalidity.

(k) Wilson v. Schuck (1879) 5 LIl App. 572; Geary v. Hennessy (1551
911 App. 17,

(a) Smith v. Gill (1887) 37 Minn. 455, 35 N.W. 178

In MCarthy v. Caldwell (1890) 43 Minn. 442, I- W,
trial was ordered on the urnulul that certain evidence h-tulnu. dire to
shew that while the work was in progress, the wife had knowledg
and made eertain inquiries and remarks expressive of approval, had |
struck ovt by the trial judge, the court was of opinion that, apart fie
evidence the conelusion that the labour and material were furmshed with the

authority, knowledge, and consent of the wife would have been amply justified
by testimony to the effect that the wife saw some of the plumbing v in
question, after it had been put in, that she assured one of the elaimunts that
he should be paid as soon as the work was finished, and that she joined with

her hushand in a note and mortgage to be given to them,
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tractor or person performing the labour, or furnishing the material,
¢he alone shall be personally liable for the labour performed or the
material furnished.” 3 Buris's Rev. Stat. 1914, sees. 7860 (6968).
It has been held that this provision has no application to real
estate which the wife and husband own as tenants by the entirve-

ties (b).

Obviously the effect of such provisions as the above is to
climinate the possibility of any doubt concerning the probative
force of the wife's consent. See § 16, supra.

A similar result has been produced in other jurisdictions by
the clauses of general scope which declare that a lien may be
acquired not only where the claim is founded upon a contract
made with the owner of one of the specified deseriptions of prop-
erty, but .l]m where work \\:\s performed or materials furnished
“with or by the consent” of such owner. As the “consent”
upon which the right to a lien is thus conditioned may, inone peint
of view, be regarded as operating so as to place the person to
whose acts it is applicable in the position of an agent of the con-
senting party (¢), the present monograph would not be complete
without some allusion to the cases in which the effect of this
element has been discussed with reference to the lability of
married women (d). For further information regarding the
subject in its relation to contracts made with vendees and lessees,
see notes to Belnap v. Condon, 23 L.R.A. (N.8,) 601, and Wilson

Gerurtz, LR.A. 1917D, 577.

The phrase used in some of the enactments belonging to this
category is “‘with or by the consent” of the owner. In an action
founded upon one of these the only issue involved is whether the
wife had given her consent to what was done by the husband in
respect of making the eontract in question and procuring its per-

lormance (e).

b) Haehnel v. Seidentopf (1916) — Ind \,.,» 1 N.E. 422, follow-
ing Taggart v. Kem (1899) 22 Ind. App. 271, 53 N 5l

Wilson v. Logue (1891) 131 Ind. 191, 31 Am. St. Rep I'_
Dalton v, Tindolph (1882) 87 Ind. 490. See § 27, note (1), supra

e) It ~huu{lln observed in this connection that the faet xh 1t the hushand
had not acted as the wife's agent has in some eases been specified as one of
several elements which were regarded as negativing the inference of her con-
sent.  Huntley v. Holt (1890) 58 Conn. 44 LA 11, 20 Atl, 469; Lipp-
mann v. Low (1902) 69 App. Div. 24, 7 Y. Supp. 516; Coorsen v. Zich
lwt 103 Wis. 381, 79 N.W. 502,

On the other h:uul in Schmalz v. Mead (1891) 125 N.Y. 188, 26 N. L. 251,
the fact t the husband had acted on behalf of his wife when he signed the
building contract in question was & portion of the evidence which was held to
warrant the inference of her consent.,

1) In Husted v. Mathes (1878) N.Y. 3588 (construing an Aect of loeal
scope), the applicability of enactments of this tenor to the property of married
women was expressly affirmed. The same doctrine is, of course, taken for
granted in the cases cited in the following notes
See cases reviewed in note 10, infra
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Annotation. The operative words of other enactments are “with the knoy. 3 ager
ledge and consent” of the owner. With reference to one of the ado)
it has been laid down that “the only thing the lien elaimant ls that
to establish on the trial, when he claims a lien upon the real <14 3 the
upon which a building is erected by some person other thay 1 been
owner of the realty, is the fact that the owner knew that the 88 had
building was being constructed on his or her premises, and that |, o of ¢
or she consented to such construction” (f). It was accordingy missi
held in the case cited that the remedial rights of a person by whoy & conti
a building had been erected on the land of a married womun b A
pursuance of a contract made with her husband, could not e .. B  be es
feated by proof that the husband had expressly promised 1 B “me1
defray the entire cost of the improvement. In another case 3 & regar
lien for materials was enforced upon the same general groun| predi
although they had been purchased by the husband on his owp B doctr
credit (g). —

In one case we find the following statement: “When tly i
statute uses the words, ‘by the consent of the owner of the land' ¥ plaintt
it means that the person rendering the service or furnishing 1l ,'::,‘,1:
materials, and the owner of the land on which the building stands the lan
must be of one mind in respect to it. The words, ‘consent of th : "“."":?""‘

I owner,” are used in the statute as something different from ar v orten
agreement with the owner; and while it may be urged that the furnish

| do not require such a meeting of the minds of the parties as woull 5 !1“']'“‘:'
! i be essential to the making of a contract, there must be enough ; shew e
Wi of a meeting of their minds to make it fairly apparent that they voversls
o intended the same thing in the same sense” (k). But unless the WS 1000

i learned court was prepared to go to the length of predicating, § 1o the

: with respect to cases involving a contract made with an agent of | VA

. the owner, an exception to the general principle, “Qui facit pr '3 induce t
A alium facit per se,” it is difficult to see upon what ground the [ credit,
! theory that the statutory “consent” imports “something different © ”.”":':"
from an agreement can rest.” With all deference it is submitted his parti

that the rationale of such case is simply that the “consenting” = “"'“‘h’"

: | owner becomes, according to the state of facts, a party to the =8 1"1‘111:;

¢ e 4 renders t

(f) Heath v. Solles (1889) 73 Wis. 217, 40 N.W, 804, B |nd are

{ (g) North v. La Flesh (1889) 73 Wis. 520, 41 N.W. 633. g
| (8) Tmport of the term “consent.”
i (h) Huntley v. Holt (1890) 58 Conn. 445, 9 L.R.A. 11, 20 Atl. 160 safeguare
i In Flannery v. Rohrmayer (1879) 46 Conn. 558, 33 Am. St. Rep sent to oy
been previously remarked: “If the statute is to be interpreted as in much mo
W g the real estate of the wife in cases where she is not a party to the « Com
1 :l :u.nl w it does not :m\l ar to be for her !n-m-.hl (.vrvl'nr the ben ‘v‘ supra
fir ?_ estate, then it works a ra cal change in the laws relating to the pro
i married women, and subjeets it to the payment of the debts of the | b
i ! f thereby and to that extent repealing prior laws on that subject. W i‘w“”‘:‘j?li
£ believe that such was the intention of !Iu‘ Legislature, and must therefor .

» ade
hold such a construetion is inadmissible ade up
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agent’s contract either by an antecedent or by a subsequent
adoption of its obligations. Inde it seems not improbable
that the intention of the legislatures which have introdueed into
the lien laws provisions of the type now under consideration has
been to repudiate the doctrine which, as is shewn in § 16, supra,
had not infrequently been propounded, viz., that there is a species
of “consent” which amounts to nothing more than a mere per-
mission, and consequently does not affect the owner with any
contractual liability.

According to some of the cases the statutory ““consent” must
be established by specific testimony of an affirmative significance;
“mere knowledge and silence” on the part of the owner not being
regarded, in this point of view, as elements from which it can be
predicated (¢). There is also some authority for the opposite
doctrine (j). For practical purposes, however, the question

i) In Gilman v. Disbrow (1878) 45 Conn. 563, Mrs. Gilman, one of the
plaintiffs in the writ of error, owned the fee of the land on which the
nts had erected two henhouses. Her hushand, with whom the «
had made the building contract, was entitled to the use and improvement of
the land during his life. The grounds upon which it was held that the decree
complained of was erroneous in that it ran against the wife and her est
were thus stated: “The wife's fee is not to be subjected to this stat
mortgage unless she made an agreement with or requested m defendants to
furnish the materials and perform the labour. The fuet that saw them
doing it, and by making no objection assented to its being done, does not
impose an implied promise upon her. There is nothing in the finding tending to
shew either that the structures were erected for the improvement of her
reversion, or that they were ealeulated to have that effect; indeed, their char-
wter and their purpose—that of breeding faney poultry—alike suggest pre
wnd temporary rather than future and permanent use—suggest advantage on
» the present estate in the husband. In view of this she may well have
supposed, in the absence of any express promise or request from herself, that
the defendants had made such arrangements with him as to payment, as to
induce them to forego any lien upon her fee, and rely solely upon her personal
credit, or upon his security of his life estate And, as we may
ussume that these structures would add to the profit of the life use, it is to be
presumed that the husband was acting solely for himself and for the benefit of
bis particular estate, until it is made to appear that he was acting in fact as the
agent of the wife.’
In Healey Ice Mach. Co. v. Green (1910) 181 Fed. 890, the court, com-
menting upon the South Carolina enactment (Revisal 1905, sec. 2015), which
renders the property of a mnrrn«l woman liable when 1he improvements on her
land are made with her “consent or procurement,” observed: “This lan-
gusge indieates something more than mere knowledge that her lmduwl is
iking the improvement; otherwise the title to her separate real estate,
supposed 1o be protected by carefully devised eonstitutional and leg lative
saleguards, would be, as to liens of this charaeter, easily burdened. To con-
sent to or procure improvements on one's real estate requires some act or words
much more unequivoeal than mere silence with knowledge of the fact
Compare also Smith v. Gill (1887) 37 Minn. 455, 35 N. W, 175, note (a),

supra
I

In Foskett & B. Co. v. Swayne (1897) 70 Conn. 74, 38 Atl. 803, the
plaintiff was held to have been erroneously nonsuited, where his evidence
shewed that the wife knew that the improvements in question were being
wade upon the property by the plaintiff, and these improvements would
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Annotation § 30. Other enactments.
In Kansas it has been enacted that a lien may be enforeed |
work performed or materials furnished, “under contract with th
husband or wife of the owner.” The effect of this provision hus

In Schummer v. Clark (1905) 107 App. Div. 207, 95 N.Y. Supp. N
nee of the following purport should have been suby

» jury # o lien was claimed for plumbing worl
defendants, at the time plaintiff was performing the work and furnishing 1l
materials, resided close by the dwelling.  The wife was frequently at the |
when the work was in progress, and actually lived in it when the furnae
laced.  The premises belonged to her.  The hushand was a carpent
,vlllllil'l’. and purchaged the furnace and hardware, and they were charg
him, They were obtained, however, for the benefit of his wife, and
necessary to the completion of her house, and presumably enhanced s
and she personally paid $20 on the account,  The court said It is
controlling circumstance that the goods were charged to the hushand
it o8 not appear that he was seting independently of his wife, or by v
any agreement with her wherehby he was 1o pay for the improvement
liability was to attach to her.  When it is diselosed that she, and
hushand, owned the property, she ought to be charged with its improve
under the ciremmstances of this ease.  In the present chise the only autl
which the hushand had was derived from the wife, and she had aequi
the improvements upon her property, and they inured to her henet
is the only paymaster

In Dennis v, Walsh (1801; Brooklyn City Ct) 41 N.Y S5 0
Supp. 257, the consent of the wife was held to be inferable from ¢
which shewed that she lived elose to the premises in question, and
building in eourse of erection; that she was present when her husha
conversation with the plaintifi’s son about the work; and that she
own check to make & payment on aeeount

In Brunold v. Glasser (1898; County C't,) 25 Mise, 285, 53 N.Y. 8
the wife's eonsent was held by one of the county courts of New )
predicable from evidence which shewed that she was not only preser
making of the contract, but constantly visited the house in questi
the work of erection was in progress, and that she mortgaged |
to defray the cost of building it
. Dounon- rendered with reference to statutes containing the words *“ knowled;«

consent.’

In Coorsen v Zichl (1899) 103 Wis, 381, 79 N. W, 562, it was hel
consent of the wife to the ereetion of the building upon which the
elaimed eould not be inferred, where the husband had testified th
did not know of the work until it was started; that she would not
him to stop anything when he had started; that he had no suth H|
to do the work, but had it done on his own responsibility
assume to act a8 her agent.  The court said: “Consent e
from mere silence under these eircumstances. 8o far as we
may have supposed that the work was being done upon the person
her hushand,  For that reason no element of estoppel can interver
having been consulted us to the improvements, and being under sucl
dominion as the evidence shews, she was not bound to have a rov
husband, and order the workmen from the premises, at the risk of |
property encumbered by a lien.  Being a married woman, she v

entirely ns she pleased.  Notwithstanding the liberalit
legislation, married women are somewhat under the dominion o
their husbands, and such relation must be considered when it
bind the wife's property on the ground of rmlu ation by silence

In Lentz v. Eimermann (1903) 119 Wis , 97 NOWLIST, the
was held to be entitled to a lien, where it appeared that, soon after th
tion for the house in question was commenced, defendant knew |
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By see. 2521 of the Mississippi Code 1906, it is enacted that
“all business done with the means of the wife by the hushanl
shall be deemed to be on her account, and for her use.” Witk
reference to this provision, it has been held that a husband vl
had, as contractor with his wife for the erection of a house, pur-
chased materials for it, was to be regarded as having made the
purchase as her agent, and consequently that a lien might e
enforced against her property for the amount due to the vendor (-,

By see. 4 of the Pennsylvania Act of June 4, 1901, P.L. 131,
it is provided that if an owner knowingly permits any person
acting as if he were the owner to make a contract for which o
elaim could be filed, without objecting thereto, he shall be treated
as ratifving the act of such person; in which case the elaim ni
be filed against the real owner with the same effect as if he had
made the contract (d).

By see. 5 of the Ontario Mechanics’ Lien Act (59 Viet. chap. 35
it is provided that, where work or service is done or materinl
are furnished upon or in respect of the lands of any maricl
woman with the privity or consent of her husband, he shall 1
conclusively presumed to be acting as well for himself, and s 1«
to bind his own interest, and also as the agent of such marricd
woman for the purposes of the Aet, unless the person doing <uch
work or service or furnishing such materials shall have had actual
notice to the contrary before doing such work or furnishing <uch
materials (¢). So far as the present writer has been able 1o

(¢) Banks v, Pullen, (1017), 4 A L.R. 1013. The court said: “We «
this case a husband building a house on the land of his wife, and entering
a contract whereby he was to receive the means of the wife for the pu
of securing the material with which to ereet the house.”

(d) In National Supply & Constr. Co, v. Fiteh (1913) 55 Pa. Super (1
212, a case within the purview of the statute was held to be shewn by evidenee
to the effect that the contract in question was in the name of the hul
that the plans and specifieations exhibited to the plaintiff as a basis | .
bid on the material desired were also in the name of the hushand; that 1he
hushand had charge of the business for his wife, and acted for her in ng
the contr wl looking after the completion of the building in g
and that, & from the constructive notice arising out of her recorded
the plaintiffi had no knowledge that the wife owned the property.  Th
was also of opinion that there was some evidence of the ratification
in the same section, as the wife “was about the premises from time
and had notice that the plaintiff was furnishing material for t
of the house,” and “no notice of repudiation was given to the plain
was any such notice posted on the premises.”

(e) In Gillies v. Gibson (1908) 17 Man. L.R. 479, Math |
wentioned that he had unsuecessfully urged the insertion of a sini
vision in the Manitoba Lien Aet, and that his suggestion was decli I
the Attorney-General of that Provinee on the ground that, under the «
stances specified in the Ontario statute, a presumption arose that the | |
was acting as the wife's agent.  The learned judge did not specify the «
upon which his own opinion was bas
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ascertain, no similar provision has been enacted in any of the Annotation.
American States,

The contention that the following provision in see. 4637 of the
Arkansas Digest should be construed in such a sense as would
render it applicable to cases involving claims for liens has been
rejected: ““The faet that a married woman permits her husband to
have the custody, control, and management of her separate
property shall not of itself be sufficient evidence that she has
relinquished her title to said property, but in such case the pre-
sumption shall be that the husband is acting as the agent or
trustee of his wife” (f).

Hoffman v. MeFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101, 198
W. 753. The court, after having pointed out that, in the earlier case of
Rudd v, Peters (1883) 41 Ark. 184, this section had been econstrued to mean
that the husband shall not aequire title by the wife's permission to use, control
or manage her property, continued thus: “The presumption it raises is for
the protection of the wife's property against the seizure for the hushand’s
debts. 1t makes the latter's control or management of the property evidenece
only of © ageney for that purpose, and not of any power to hind the property
by the cont f the presumption of the statute could be resorted 1o for
the purpose of shewing the authority to make a contract by virtue of which
the wife's prnr-rl\' may be subjected to a lien, it might become an instrument

for depriving her of the rights it was designed to proteet C.B.L
BEST v. DUSSESSOYS. MAN.
Manitoba Court of Appeal, Perdue, C.J. M., Cameron, Haggarl and C.A

Dennistoun, JJ.A.  April 27, 1920

Vexvor AND PURCHASER (§ 1 E—28)—AGREEMENT FOR SALE OF LAND
ASSIGNMENT BY WAY OF SECURITY—DErFAtLT—JUnoMeNT—Onrori
FOR PAYMENT—FA1LURE —FoREcLosURE
A judgment having been obtained by the vendor against the purchaser
and other encumbrancers for default under an agreement for sale of
land which judgment provides for the payment of all moneys due on
certain ds iling which the agreement shall be caneelled and reseinded
and the pui or not having fulfilled his obligation, the vendor is entitled
to the relief provided for in the judgment
[Review of authorities.|

AppeaL from a judgment of Galt, J., allowing an appeal from  Statement.
an order made by the referee extending the time for payment
into Court under an order previously made by him in the circum-
stances fully set out in his judgment, (1919), 50 D.L.R. 640.
C. H. Locke, for ..\Xar)' Muys; C. P. Wilson, K.C., and H. W.
H. Knott, for Central Canada Investn ent Corporation.

Perove, C.J.M.:—The plaintiff in this action is the vendor perdse, coM.

in an agreement for the sale of land. The following facts are
alleged in the statement of claim: The purchaser, one Charles
Muys, entered into an agreement in writing dated June 16, 1913,
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w‘ to purchase certain farm lands from the plaintiff for the sum of

C. A £12,000. Of the purchase money $2,750 was paid by Muis
Besr transferring to the plaintiff another piece of land. The rest of the
_® purchase money was made payable in instalinents falling due on

Dussessoys. A oy ’ . ) g 4

- certain dates in the years 1914, 1915, 1916 and 1917. The final

G o "

= payment fell due on December 1, 1917. Interest at 6, per

annum was to be paid on the amount from time to time remaining
unpaid. On February 3, 1916, Muys assigned all his inferest
in the agreement and in the land to the defendants, the Central
Canada Investment Corporation, Limited, as a security. This
assignment was registered by way of caveat in the Land Titles
Office.

On July 11, 1918, Muys executed a quit claim deed of the land
to the defendant Dussessoys. In the agreement between 1l
plaintiff and Muys it was provided that *“time should be in every
respect the essence of the agreement.” At the time of filing th
statement of claim, namely, December 12, 1918, there was still
due for purchase money the sum of $3,802.30 and for interest the
sum of $1,011.

Paragraph 7 of the statement of claim is as follows: 7Tl
plaintiff is willing and hereby offers to carry out the said agreement
on his part.”

The relief claimed by the plaintiff is:—

That it be referred to the Master of this Honourable Court to take
account of the amount due to the plaintiffl under and by virtue of the
agreement for sale and that a time may be fixed by this Honourable ¢
for payment of the amount so found to be due and that in default of pay:
being made within the time so fixed, that the payments already made und
said agreement may be declared forfeited and that the said agreement for
be declared eancelled and rescinded and at an end, and that the defend
do stand absolutely debarred and foreclosed of and from all right
interest and olaim to, in, for and out of the said lands referred to in the
agreement and described in paragraph 3 hereof.

A defence was put in by the Central Canada Investment
Corporation, whom 1 shall call “the corporation,” disputing the
amount due, claiming that Muys should be a party to the suit
and setting up the Moratorium Act. The corporation, how
did not ask for a return of the purchase money in the event of
cancellation.

The judgment declares that the plaintiff is entitled to have the
agreement “specifically performed by the defendants’ and orders
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and adjudges the same accordingly.
“that all necessary enquiries be made, accounts taken, costs C.A

It then proceeds to order

taxed and proceedings had for the cancellation and foreclosure of
the agreement,” and refers it to the Master to take an account
of the amount due to the plaintiff, ete., and that the Master do
appoint a day 3 months after the making of his report for the

Perdue, CIM.

bis' dstorest payment by the defendants of the amount found due. The

the Central
wity. This
and Titles

judgment also directs an enquiry as to subsequent encumbrancers,
that they be notified to come in and prove their claims, ete., also,
that in case any of the encumbrancers neglects to prove his claim
that his interest in the land be foreclosed. The judgment then
orders that in the event of the defendants or the encumbrancers
making default in payment according to the report of the Master,
that the agreement for sale *
cancelled, foreclosed and at an end and be delivered up to the

of the land
tween the
R ‘be declared determined, rescinded,

f filing the
plaintiff, and that payments made thereunder be declared for-

feited and that all improvements made upon the said lands be
declared the property of the plaintifi;” that possession of the
land be delivered to the plaintiff; that the defendants and the
encumbrancers, if any, who prove their claims “'stand absolutely

e was still
iterest the

v8: “The
Agreement
debarred and foreclosed of and from all equity of redemption in
and to the said lands;” that any caveats filed by the defendants
or any persons claiming through or under them be vacated and

o take
of the discharged, “and that the plaintiff shall be entitled to an order
able on their (sic) application therefor.”
1‘(::::“ The reference directed by the judgment took place before
nt for the Master, who made his report on July 8, 1019. He found the
lefend amount due to the plaintiff on that date for principal and interest
"“\"'"“‘ to be $5,331.34. He calculated subsequent interest for three
months to be $73.61, and this sum added to the other made
vestinent $5,404.95 as the full amount due to the plaintiff on October 8,
‘ting the 1919, which was appointed as the last day for redemption being
the it 3 calendar months after the making of the report.
— The corporation intended to make payment in accordance with
svent of the report, but by reason of the absence from town of their
solicitor who was in charge of the matter, the money was not
ave the paid by the day appointed. The plaintifi thereupon applied
| orilers to and obtained from the Referee in Chambers an order, dated

October 11, 1919, by which it is ordered that the agreement of
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sale be cancelled, determined and at an end, that the defendants
do stand absolutely debarred and foreclosed of and from ull
equity of redemption in the lands, that all payments made unde
the agreement are forfeited; that all improvements made on the
lands are the property of the plaintiff, and that the defendanis
deliver up to the plaintiff immediate possession of the lands. |t
also orders that any caveat filed by the defendants be vacated and
discharged.

On October 22, 1919, the corporation served on the plaintif
notice of motion before the Referee in Chambers for an order
vacating the final order of foreclosure, allowing the applicant in
to redeem and extending the time for redemption. In the mean-
time it had transpired that the plaintiff on the same day that the
final order was made accepted a proposal from Mary Muys, the
wife of the original purchaser Charles Muys, to purchase the land
for the price of $5,650 and he afterwards, in consideration of $100,
gave her an option until April 1, 1920, to buy at this price. On
the motion before the referee on November 25, 1919, Mary Muys
was made & party to the suit and it was ordered that upon payment
of the sum of $5,453.81 into the Bank of Hamilton to the joint
credit of the plaintiff and the accountant of the Court, on or before
December 2, 1919, the final order of foreclosure he vacated and
the plaintiff stand redeemed. It was admitted on the argument
that the corporation paid in the redemption money in aceordanc
with the terms of the order. From this order Mary Muys appealod
to a Judge in Chambers. The appeal was heard by Galt, J., and
allowed by him (1919), 50 D.L.R. 640. From this last crder the
present appeal to this Court is brought.

It is important to note that the plaintiff in his statement of
claim alleged that he was willing to carry out the agreement on
his part and offered to do so (par. 7). By this offer, it seems to
me, the plaintifi waived the default of the purchaser and those
claiming under him. In Kilmer v. B.C. Orchard Lands, 10 D.1.1R.
172, [1913] A.C. 319, by the terms of the agreement for sale th
purchase money together with interest was payable by instal-
ments at specified dates. Time was declared to be of the essenc
of the agreement.  In default of punctual payment at an appointed
date of the instalment of purchase money and the interest then
payable or any part thereof, the agreement was to be null and
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void; all payments made under the agreement were to be absolutely
forfeited to the vendor, and the vendor was to be at liberty to
resell the property immediately. The vendor brought an action
for eancellation of the agreement. The purchaser counterclaimed
for specific performance and the money due was paid into Court.
The trial Judge dismissed the action and decided in favour of the
purchaser on the counterclaim: (1912), 2 D.L.R. 306, 17 B.C.R.
230. The Court of Appeal reversed the trial Judge and the
purchaser appealed to the Privy Council. Lord Maenaghten,
who prepared the judgment of the Judicial Committee, pointed
out that the respondents, the vendors, had extended the time for
the payment of the second instalment. When the extended time
elapsed without payment being made the vendors brought the
action. His Lordship held that the case was brought entirely
within the ruling in In re Dagenham (Thames) Dock Co. (1873),
L.R. 8 Ch. 1022, that it was even a stronger case, for the penalty,
if enforced according to the letter of the agreement, hecame more
and more severe as the agreement approached completion, and
the money liable to confiscation beeame larger. The appeal,
therefore, was allowed and the judgment of the trial Judge
restored, which gave the purchaser the right to specific per-
formance.

In Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275, the

above case came up for discussion. In the Steedman case it was
held that the parties having made time of the essence of the
agreement specific performance would not be granted at the suit
of purchasers who were in default in payment of part of the pur-
chase money. Lord Haldane in delivering the judgment of the

Board, after referring to the judgment in the Kilmer case, 10
D.L.R. 172, [1913] A.C. 319, in so far as it gave relief against the
forfeiture, proceeded as follows, at page 423:

Ro fur the decision, which merely applied a well-known principle, is
casy to follow, and in their Lordships’ opinion so far it governs the present
e, But the Board went on to decree specifie performance.  As time wis
declared to be of the essence of the agreement, this could only have been
deereed if their Lordships were of opinion that the stipulation as to time
had censed to be applicable.  On examining the faets which were before
the Board it appears that their Lordships proceeded on the view that this was
s0. The date of payment of the instalment which was not paid had been
extended, so that the stipulation had not been ingisted upon by the company.
[he learned counsel who argued the ease for the purchaser contended that
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when the company had submitted to post pone the date of payment they coul |
not any longer insist that time was of the essence, Their Lordships upjx
to have adopted this view, and on that footing alone to have decreed speci
performance as counterclaimed.

. In Tooley v. Hadwen, (1918), 41 D.L.R. 190, 13 Alta. L.R. 417,
Walsh, J., held that the effect of the Kilmer case as above explained
by Lord Haldane is that where time is expressed to be of the
essence of a contract, consent to an extension of the time, even to
another definite date, prevents time from being any longer of tl:
essence of the contract.

The remedy to which a purchaser who made default is entitled
is shewn in Brickles v. Snell, 30 D.L.R. 31, [1916] 2 A.C. 509. He¢
cannot claim specific performance if he is in default—unless,
as pointed out in Steedman v. Drinkle, 25 D.L.R. 420, [1916]
1 A.C. 275, the default has been waived by the vendor; but he
may apply to be repaid the money paid on aceount of the purchase,
less, of course, the loss and damage sustained by the vendor
through the purchaser’s default. This rule was recently applicd
by the Appellate Division of the Supreme Court in Ontario in the

case of a contract for the sale of goods: Brown v. Walsh (1919), otl
45 O.L.R. 646. Meredith, CJ.C.P., after referring to the
Brickles case and the Steedman case, said, at page 649: “So that an!
the Privy Council at all events has ‘gone pretty near to the rule pa;
that if the seller be fully compensated that is enough: a very “tl
reasonable rule, at all events under ordinary circumstances.” all
The above decisions are of importance in the present case in ag
shewing how far the Courts will go in relieving against a forfeiture the
In this case the plaintiff offers to carry out the agreement. He jue
asks that an account be taken by the Court of the amount due to ag

him under the agreement and that a time be fixed for payment.
This offer in itself does away with the condition that time is of the
essence of the contract, and all provisions for forfeiture of moneys,
improvements, ete., based upon that condition should fall with it
Plaintiff does not set out or allege in his statement of claim any
provision of the agreement giving to the plaintiff the right of
forfeiture of the monies paid on account in case the purchaser
makes default. Judgment, however, was pronounced and entercd tha
in the form above mentioned declaring a cancellation of the -
agreement and a forfeiture of the moneys already paid unless the
amount of unpaid purchase money be paid on the day to be fixed oni
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:l.: ':‘ ',‘ . by the Master. This judgment was not appealed from and binds
e oims the corporation.

Suits for the cancellation of contracts for the sale of land and

LR. 447, the forfeiture of moneys paid by purchasers on account of purchase

e explained money have been very common in this Province. The form of

be of the action adopted from time to time is shewn in Hudson's Bay Co. v.

e, even to Macedonald (1887), 4 Man. L.R. 237, 480; West v. Lynch (1888),
ager of the 5 Man. L.R. 167; Canadian Fairbanks v. Johnston (1909), 18

Man. L.R. 580. In the last mentioned case, Cameron, J., follow-
is entitled ing Killam, J., in Hudson’s Bay Co. v. Macdonald, supra, at page
.599. He 240, and Jessel, M.R., in Lysaght v. Edwards (1876), 2 Ch. D.
It—unless, 499 at 500, suggested (at page 601), that one party to the contract

120, [1916] may file a bill asking that a time may be fixed within which the
or; but he other party may perform it and that, in default of such perform-
1 purchase, ance, it may be rescinded.

he vendo In the judgment appealed from, 50 D.L.R. 640, Galt, J.,
ly applicd pointed out the difference between the position of mortgagor and
ario in the mortgagee on the one hand and purchaser and vendor on the
sh (1919), other. This distinetion is very clearly shewn in the recent case

g to the of Davidson v. Sharpe, decided in the Supreme Court of Canada;
“So that ante page 186. The judgment in that case was that, on default of
o the rule payment to the plaintiff of the amount found due, the defendant
h: a very “thenceforth do stand absolutely debarred and foreclosed” from
ices.” all right, title, interest and equity of redemption in and to the
ot case in agreement and the lands, that the agreement be cancelled and
forfeiture the moneys paid thereunder be forfeited. After obtaining this
wient. e judgment the vendor brought an action in another Province
nt due to against the purchaser on the covenant in the agreement. It was
payment., held that the plaintiff could not maintain the action, the agreement
e is of the being at an end.
f moneys, In the judgment in the present case the expression used, 50
Il with it. D.L.R. at page 646, is *“ that the said agreement for sale be declared
daim any determined, rescinded, cancelled, foreclosed and at an end.” It
right of also declares that the payments made under the agreement be
purchaser forfeited, and, at page 647,
d entered that the defendants stand absolutely debarred and foreclosed of and from
n of the all equity of redemption in and to the said lands and that all eaveats filed
s b by the said defendants or any persons claiming through or under them be

vaeated and discharged, and that the plaintiff shall be entitled to an order
) be fixed on application therefor.
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The reference to the “equity of redemption” seems to me
to be needless. An equity of redemption is not involved in the
case.

The view I take of the judgment is that it was intended that,
on default in payment by the defendants, a final order might e
taken out which would be of evidential value in clearing the titl
to the land. Liberty to apply was not expressly reserved by the
judgment, but that was unnecessary under K.B. Rule 653.  Under
that rule any party may apply to the Court from time to time
as he may be advised. Such application should be made to o
Judge sitting in Court or exercising the powers of the Court
Fritz v. Hobson (1880), 14 Ch. D. 542, 561; Poisson v. Robertson
(1902), 86 L.T. 302.

Where there is judgment for specific performance, as there i
in this case, and payment of the purchase money has been ordered
at the suit of the vendor, if the purchaser makes default in puy-
ment within the time appointed, the Court may on the application
of the plaintiff order that the contract be rescinded. The applica-
tion in that case is made to the Court: Foligno v. Martin (1853),
16 Beav. 586; Sweet v. Meredith (1863), 4 Giff. 207, 7 L.T. 664;
Henty v. Schrder (1879), 12 Ch. D. 666; Clark v. Wallis (1866),
35 Beav. 460; Hutchings v. Humphreys (1885), 54 L.J. (Ch.) 650,
52 L.T. 690. 1 agree with Galt, J., that the Referee in Chambers
had not power to extend the time fixed for redemption under the
judgment and Master's report. The powers conferred on the
referee by the rules and practice in regard to mortgage fore-
closures do not extend to suits for specific performance or cancella-
tion of agreements for sale of land. If anything in the nature of a
final order declaring the cancellation of the agreement is required.
and I do not say that such an order is necessary—that order
should, 1 think, under the above authorities, be made by a Judge
in Court or by a Judge in Chambers exercising the powers of the
Court under Rule 462. It is only necessary to glance at the final
order made in this suit by the referee to see how widely it difiers
from the ordinary final order of foreclosure in a mortgage suit.
The order is in fact a final or declaratory judgment. It declares
that the agreement of sale is cancelled and determined, that the
payments made under it are forfeited, that the improvements are
the property of the plaintiff and the defendants are ordered to
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deliver to the plaintiff immediate possession of the land. But
the order goes still further. It orders that any caveat filed by
defendants or any person claiming under them be discharged.
The effect of the order made by Galt, J., is that the referee’s order
of October 11, 1919, stands, for whatever validity it may possess,
1 have reluctantly come to the conclusion that the appeal must be
dismissed. This leaves the matter in a very unsatisfactory condi-
tion. The plaintiff, the vendor, retaing the land and also the
money paid, being much more than half the purchase money,
besides interest. This is contrary to the established equitable
principle, that the vendor cannot have the land and the purchase
money also: See Davidson v. Sharpe, ante, at page 186. The
balanee of the money is now in Court; the purchaser is anxious to
complete the purchase; he was only prevented from doing so by
a slip on the part of his solicitor. In such a case it would be
unfortunate if some means cannot be found to prevent so manifest
an injustice from being perpetrated. Mrs. Muys is no longer a
party to the suit, the order of November 25, 1919, making her
a party having been set aside. 1 cannot see how she is in a better
position than the plaintiff.

Cameron, J.A. It is sought to make the doetrine of the
Courts of Chancery that a mortgagee is liable to be redeemed after
he has obtained a final order of foreclosure applicable to the
relations existing between a vendor and purchaser under such an
agreement as is in question in this case. If this contention be
upheld an entirely new departure will be established and a term
added to the contract not hitherto recognised.

The rights of a mortgagor to reopen a final order of foreclosure
are set out by Lord Jessel in the well-known case of Campbell v.
Holyland (1877), 7 Ch. D. 166, where a foreclosure was opened up
as against a purchaser after the date of the foreclosure absolute.

A mortgage, in the modern acceptation of the term, is a sceurity ereated
by contract for the payment of a debt already due or to become due, or of a
present or future advance, effected by means of an actual or executory con-
veyance of real or personal property, charging the mortgaged property with
the payment of the money secured, redeemable at law only according to the
striet legal  conditions the conveyance, but redeemable in equity inde-
pendently of such eonditions, and enforceable, in default of payment, by
foreclosure or sale in lieu thereof,  (Coote’s Law of Mortgages (¢h. 21, page 6,)

\ccording to the above definition, a mortgage arises out of contract
between o debtor and a ereditor for the payment of a debt or loan; and herein
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it is distinguished from a charge arising by operation of law, either under o
judgment or charging order made by a Court of competent jurisdictior
or by way of lien as incident to contracts in which the parties stand in
relation to each other than that of debtor and ereditor by virtue of the mort-
gage contract itself, as, e.g., vendor and purchaser, solicitor and client, wnl
factor and principal. (Coote’s Law of Mortgages, (ch. 2) page 6.)

Some of the extraordinary characteristics that have been
imposed upon a mortgage security are set forth in the judgment
of Lord Bramwell in Salt v. Marquess of Northampton, [1892]
A.C. 1, cited in Galt, J’s judgment, 50 D.L.R. 640, at page 646.
1 quote the following further sentence from Lord Bramwell’s
decision at page 19: “It seems that a borrower was such a
favourite with Courts of Equity that they would let him break
his contract and, perhaps, by disabling him from binding himself,
disable him from contracting on the most advantageous terms to
himself.”

But the purchaser under the agreement in this case was not a
borrower. He was not giving a security for payment of a debt.
He entered into a contract with the vendor for the purchase of
certain lands on certain terms of payment and otherwise on the
performance of which the vendor agreed to convey and time was
made the essence of the contract. Nothing has been paid on the
agreement since November 2, 1916.

There is no reason and no authority to justify the imposition
on such an agreement as that before us of a right to re-open the
first order made by the referee in the circumstances. To do so
might, as in this case, be nothing short of judicial legislation. It
would affect the rights a third party acquired in good faith. It

* would create an insecurity in the vendor’s rights under his con-

tract. It would be further enlarging the purchaser’s rights and
privileges against the vendor which are surely already sufficiently
extensive.

As I understand the present situation in this Province, the
contention made by the appellant on this motion would, if given
effect to, give the purchaser under an agreement of sale a privilege
not enjoyed by a mortgagor under a mortgage pursuant to the
Real Property Act, R.S.M., 1913, ch. 17. The section under
which the Supreme Court decided Williams v. Box (1910), 44
Can. S.C.R. 1, was repealed in 1911.

The practice followed in this case of securing a rescission
of the agreement through an action for specific performance has

{52 D.LR.
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e & been well established in this Province. There is no particular
sdiction virtue in calling the order made pursuant to the judgment a final
nd in order of foreclosure. That is a term which is usually confined
f::""f";ji' to a final order in an action for foreclosure of mortgage. But

o as applied to the first order of the referee in this case it is merely

y been descriptive and cannot affect its meaning and substance and to
lgment call it such has no legal effect. It might just as well be called an
[1892] “order” or “final order” or “order pursuant to judgment” or
1e 646, “order for rescission.”

awell’s I would affirm the order made by Galt, J.

uch a I am fortified in these views by the recent decision of the
break Supreme Court in Davidson v. Sharpe, ante, page 186, where an
imself, action was brought by a vendor in Saskatchewan to recover on a
ms to judgment obtained against the defendant in the Supreme Court of

British Columbia, or alternatively on the agreement for sale on
not & which the action in British Columbia was taken. It was held
debt. that vendor could not recover. Mr. Justice Anglin says:—

e of The anomalies introduced by Courts of Equity in regard to the relations

between mortgagor and mortgagee do not exist in regard to vendor and
m the purchaser. A judgment or order declaring that on the happening of a certain
e was event an agreement for sale shall be cancelled and at an end means precisely
n the what it says and not merely that the plaintiff shall thereupon be entitled to

bave it cancelled and put an end to. When the purchaser under the order

of the Chief Justice of British Columbia made default the agreement ceased
gition to exist and the foundation for any right of personal recovery from the pur-

& tho chaser (except for costs) was gone. The purchaser had no further right
0 the to the land and the Court has no jurisdietion to restore him to his former
do so position, The vendor has the land. He cannot have the purchase-money
It also,

v It In this present case the purchaser or those claiming under
| oon- him has no further right to the land and the Court has no juris-
J and diction to restore them to their former position.

ently I think the order made by Galt, J., was right and this appeal
must be dismissed.
, the Haceart, J.A.:—I think that substantial justice will be done
given in this case by allowing the defendants The Central Canada
rilege Investment Corporation, Ltd., to redeem. McCaul on the
»the Remedies of Vendors and Purchasers devotes a section under the
nder heading of ““Definition of Forfeiture,” ch. 4, sec. 4, sub-sec. (B.),
), 44 to the discussion of the questions that were raised before us on the
argument. The author there says, at page 92:—

Sion Here again the necessity of a clear definition of terms presents itself,
Relief against forfeiture? Forfeiture of what? Is it the money that has

3 has
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been paid to the vendor and which he seeks to retain that is “forfeited,” or
is it the equitable estate of the purchaser, or both?

And in the author’s text he cites very freely from the reasons
of Stuart, J., in C.P.R. v. Meadows (1908), 1 Alta. L.R. 344, |
" shall cite the author’s words, which appear to me to be very
applicable in the present case (at page 92):—

At law the money had to be paid on the day named, but as long as the
purchaser came in in a reasonable time and was not guilty of laches he could
get specific performance if he went into equity. In granting specific per-
formance at the suit of the vendor, the Courts always fixed a day for the
payment of the money necessarily much later than the date fixed in the
agreement, and there are numerous cases where, although the purchaser did
not pay on that day, a new day was given. Surely this is relieving aguinst
a forfeiture. Moreover, such a course ig, in my view, the only thing that can
in strictness be called relieving against a forfeiture, I mean the course of
preserving by postp after posty the rights of the purchaser
under the agreement. What, it must be asked, is the right of the purchaser
under the agreement which the Court will endeavour as long as possible 1o
preserve from destruction? The right is simply to have a conveyance of
the land upon payment of the purchase-tnoney. The Court, I grant, will
struggle to preserve that right for the purcha= r :. long as it possibly can, and
does so by naming new days for the payment. But if the purchaser will not
or cannot pay there comes a time when it is impossible to preserve his rights,
simply because he is, in the last resort, the only one who ean preserve them
and that only by exercising them. The purchaser who has paid some money
under an agreement of sale has, as I conceive it, two intercsts, first, an interest
in the property to the extent of the money paid; second, a right to receive
a title when he pays the balance. I agree that the Court may and ought,
with certain limitations presently to be mentioned, to preserve the first from
forfeiture. 1 agree also that it will, as long as possible, preserve the second
right by postponements of the day for completion, but I cannot agree that
when the Court lays its own hands upon the property and orders a sale,
calling in a new purchaser and forcing a new agreement, it is thereby merely
preserving from destruction the purchaser's rights under the agreement, which,
as I have said, are merely that he may pay the purchase-money and receive
u title. This latter alone can, in my view, be called a relief from forfe'ture.
By ordering a sale the Court gives the purchaser something vastly different
from his rights under the agreement. Instead of preserving his right to pay
the purchase-money and get a title, it allows a new party to pay, not the
purchase-money, but other purchase-money, under a new agreement, and
to get a title, and it gives the original purchaser not his rights under the
agreement, but the proceeds of the sale.” By ordering a sale the Court is not
relieving against a forfeiture, it is actually enforcing one. Once the property
is sold under a decree the purchaser’s right to get that property upon payment
of money is forever gone, and instead he may have a judgment against him
enforceable by execution if there happens to be a balance still due aiter the
application of the proceeds. This only makes it clearer that it is impossible
in the nature of things to avoid a forfeiture in the long run if the purchaser
will not or cannot exercise his rights by payment. In my view it is no answer
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ha
ited,"” or to say that the Court gives him or preserves him his rights by giving him MAN.

the henefit of the proceeds of the sale. The purchaser has, as I have said, a a
reasons pecuniary interest in the property to the extent of payments made. He has g

344. | no pecuniary interest beyond that; he has simply a right to get the title if he Best
pays the balance. That is a different thing altogether, in my view, from a g
pecuniary interest in the property over and above the amounts paid, and it Dussessovs.
is this non-existent pecuniary interest that the Court gives him when it H-;n.—l.A.

e very

t as the hands over to him or to his benefit the proceeds of the sale beyond what
he could he has paid

sifie per- We all know uhui is meant when we say that equity relieves against the
t for the penalty on a bond—it is simply that the Court will not allow the obligee to
1 in the enforce payment of the penal sum according to the letter of the bond, where

aser did there is only a smaller sum due, or ascertainable as damages.

| against The forfeiture against which equity relieves for breach of condition in a Ium
that can is clearly the forfeiture of the term, it has no relation to moneys paid for
ourse of rent; and so with mortgages. “The absolute forfeiture of the estate at common
urchaser b law on breach of the condition was, in the eyve of equity, an injustice and
urchaser hardship;” (Coote on Mortgages, page 11), and it was against this the Court
ssible to relieved; the expression “forfeiture” was never applied to moneys paid to
ance of the mortgagee whether on account of prineipal or interest,

t, will The foregoing citations set forth the law and the procedure in

P:'i'l'l ‘::::: reference to the subject matter of this suit.

8 rights, The case of Campbell v. Holyland, 7 Ch. D. 166, was cited
ve them to us on the argument as to the treatment of mortgagors and

)l::::‘,‘t mortgagees as to the opening of foreclosures even after the order

| receive of foreclosure is absolute. In such a case it was held the mort-
1 ought, gagor could redeem after the order for foreclosure was absolute and
P s notwithstanding that after the order the mortgagee may have

,:(:;,.: disposed of his interest to a purchaser, but whether or not he
I a sale, should be allowed to redeem lies in the discretion of the Court and
’:‘;“::l‘ depends on the circumstances of each particular case and there is
Tink discussed the general nature of the circumstances under which

feiture. foreclosure may be opened.
tl'g::',:"' I think that substantial justice would be done to all parties
ot the here by allowing the loan company to redeem and extending the

n'tL. :uhul time for payment into Court.
:t |: :..: Since the argument our attention has been directed to a very

yroperty recent case of Davidson v. Sharpe, ante, page 186. That was a
myment case of the sale of land. The vendor sued on the agreement.

nst him

e T The vendor took an order providing that on default of payment
possible within a fixed period the purchaser should be foreclosed and the
irchaser agreement cancelled. The question arose whether the vendor
b could sue in another Province on the personal covenant. I do
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not think that the circumstances were such that they apply to the
case before us.

There is no question about it that this Court has the power
to grant the relief asked for by the defendants, the Central Canada

" Investment Co.

A new day should be appointed for the payment of the moneys
in question and I think in justice to all the parties these defendants
should pay the costs of this appeal and the costs necessitated hy
their application for a new day.

DexxisToun, J.A.:—On April 15, 1919, by a judgment of the
Court of King's Bench, pronounced by Mathers, C.J.K.B., the
plaiutifi was declared entitled to specific performance of an
agreement for the sale of land set forth in the statement of clain.

The judgment went on to provide for a reference to the
Master at Winnipeg to take accounts of the amount due to the
plaintiff and that “the Master do appoint a day three months
after the making of his report for the payment by the defendants
at such time and place as the Master shall direct of the amounts
g0 found due.” The judgment further directed a reference as to
subsequent encumbrancers and the taking of their accounts and
the settlement of their priorities.

Then followed a direction that upon the defendants or any
added party paying the amount so found due at such time and
place the plaintiff should transfer and convey the lands to the said
parties or to whom the Master should appoint.

Lastly the judgment provided in the event of the defendants
or encumbrancers (if any) making default in payment according
to the report of the Master,

that the said agreement for sale be declared determined, rescinded, cancelled,
foreclosed, and at an end and be delivered up to the plaintiff, and that pay-
ments made thereunder be declared forfeited and that all improvements made
upon the land be declared the property of the plaintiff and that the defendants
deliver to the plaintiff immediate possession of the said lands and that the
defendants and the said encumbrancers, if any, who have proved their claims
stand absolutely debarred and foreclosed of and from all equity of redemption
in and to the said lands and that any ecaveats filed by the said defendants or
any persons claiming through or under them be vacated and discharged, and
that the plaintiff shall be entitled to an order on his application therefor,
and doth order and decree the same accordingly.

This is a drastic judgment and if the defendants had scen
fit to appeal it would in all likelihood have been reformed in
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accordance with the decisions of the Judicial Committee of the
Privy Council in Kilmer v. B.C. Orchard, 10 D.I.R. 172, [1913]
A.C. 319; Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C", 275;
and Brickles v. Snell, 30 D.L.R. 31, [1916] 2 A.C. 599; but no
objection was taken to the form of the judgment and it cannot be
questioned or reformed in these proceedings.

This judgment w: s taken into the Master’s Office and on
July 8, 1919, he made a report finding due to the plaintifi the sum
of 85,404.95 for principal, interest and costs payable on Getober
8, 1019, and directing same to be paid into a designated bank on
or before that date.

Default in payment having been made an ex parte apylication
was made to the Referee in Chambers on behalf of the plaintiff
and on October 11, 1919, the referee made an order declaring the
agreement for sale referred to in the statement of claim cancelled,
determined and at an end and the defendants foreclosed, and
otherwise as set forth in the judgment of the Court above set
forth.

On October 18, the plaintiff, believing the agreement to be
determined and that he had a right to deal with the land, gave
an option to purchase at 85,650, to one Mary Muys, who paid
him the sum of $100 therefor. She was the wife of the original
purchaser of the lands and had knowledge of the procecdings
taken by the plaintiff to determine the agreement, the purchaser’s
rights under it having passed into the hands of the defendant the
Central Canada Investment Corporation, Ltd.

On October 30, the solicitors for this company, who had been
instructed to pay off the plaintiff in accordance with the Master’s
report, discovered that through error and oversight on their own
part the day fixed by the Master had gone by and that meantime
Mary Muys had aequired rights in the land under her option to
purchase. They moved promptly and on November 25, 1919,
the Referee in Chambers made an order joining Mary Muys as a
party defendant in the action and providing that on payment into
Court of $5,453.31 on or hefore December 2, 1919, his order of
October 11 should be set aside, and the plaintift stand redeemed.

The plaintiff did not appeal but Mary Muys did and her
appeal was allowed by Galt, J., 50 D.L.R. 640, from whose order
this appeal is taken.
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1
i MAX. Under similar cire had this bee + contr: i
! i e er similar eircumstances had this been a mortgage contract m
4! C. A, there can be no doubt relief would have been given to the mori- the
Best gagor and the time for redemption extended, notwithstanding tl exec
i D(N;-mw& fact thu.t a new purchaser had intervened, fur. there is authority “If"r
J— for holding that a purchaser who contracts with a mortgagee in Littl
Dennistoun, J.A. ; 3
possession even after final order of foreclosure has notice that lis inD
vendor may be redeemed by order of a Court of Equity and that ! stept
{ the order for redemption will prevail over his agreement to pur- Cow
{ chase if the Court thinks fit to so direct: Campbell v. Holyland, 1
i 7 Ch. D. 166; Johnston v. Johnston (1882), 9 P.R. (Ont.) 230; or tl
z, Independent Order of Foresters v. Pegg (1900), 19 P.R. (Ont.) 254, to t
! The contract in question is not a mortgage contract but one declt
: for the sale and purchase of land, and the rights of the partics end’
are not the same. The Courts have in recent years consistently appl
refused to regard a defaulting purchaser as entitled to the rights 1
| and remedies which have become associated with a defaulting Davi
i mortgagor ““that spoiled child of equity.” defar
A purchaser who is in default, time being of the essence of the certi
agreement, has no right to specific performance, and so soon as the
the contract has been determined, he has no further right to the close
land and the Court has no jurisdiction to restore him to his former !
position: Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275; gy
Davidson v. Sharpe, ante page 186. it cat
The judgment of the Supreme Court of Canada in Davidson Chief
i v. Sharpe has very recently been delivered and was not referred gy
to upon the argument of this appeal. It has an important bearing ] I
e upon the point under consideration. term
P Anglin, J., says as follows, ante page 194:— ﬂmi,
A By taking a foreclosure judgment the mortgagee does not take the
2 i property for his debt. The judgment notwithstanding its absolute form is furth
i 18 construed as merely authorizing him to do so. The foreclosure judgment in in th
8 iy 1g the mortgage action is merely a means of enforcing the mortgage contract, into 1
which it deals with as subsisting; whereas the judgment for rescission or
| cancellation of a contract between vendor and purchaser is a judgment not T
for the enforcement but for the extinguishment of the contract. When by th
the vendor sought and obtained a judgment fixing a period for payment and ed i
providing that on default “the agreement shall be cancelled and at an end tit]
and all monies paid thereunder forfeited to the plaintiff,” he elected, in iy -
opinion, on that event happening to take the property in satisfaction of =0 the s
much of the purchase money as then remained unpaid. 0
In the present case the plaintiff Best sought specific per- of th

formance and in default of payment within a fixed time deter-
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mination of the contract; he asked for no personal relief against
the defendant. He had no right under the judgment to issue
execution. He made his election from among several remedies
open to him as discussed by Lamont, J., in Standard Trust v.
Little (1915), 24 D.L.R. 713, 8 8.L.R. 205, approved by Anglin, J.,
in Davidson v. Sharpe, ante page 186, and has taken the necessary
steps to put an end to the contract in the manner directed by the
Court of King’s Bench.

The judgment provides that in the event of the said defendants
or the encumbrancers making default in the payment according
to the report of the Master the said agreement for sale “be
declared determined, rescinded, cancelled, foreclosed and at an
end” and “that the plaintiffi shall be entitled to an order on his
application therefor and doth order and decree the same accordingly.”

This differs somewhat from the form of the judgment in
Davidson v. Sharpe, ante page 186, which was as follows: “In
default of the defendant paying to the plaintifi what shall be
certified to be due to her as aforesaid by the time aforesaid that
the defendant thenceforth do stand absolutely debarred and fore-
closed,” ete.  Of this Anglin, J., ante page 195, says:—

A judgment or order declaring that on the happening of a eertain event
an agreement for sale shall be cancelled and at an end means precisely what
it says, and not merely that the plaintiff shall thereupon be entitled to have
it cancelled and put an end to.  When the purchaser under the order of the
Chief Justice of British Columbia made default the agreement ceased to
exist,

In my opinion the judgment of Mathers, C.J.K.B., in this case
terminated the rights of the defendants under the contract when
they made default and no further or final order was necessary.

Provision was made by the judgment itself for the issue of a
further order no doubt to enable the plaintiff to clear up his title
in the Land Titles Office, and as evidence that default in payment
into the bank had been made.

This order was, in accordance with the usual practice, made
by the Referee in Chambers, who acted upon the direction contain-
ed in the judgment that upon default ‘““the plaintifi shall be
entitled to an order on his application and doth order and decree
the same accordingly.”

Objection has been taken on this appeal to the jurisdiction
of the Referee in Chambers to pronounce a foreclosure order in

MAN.
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MAN.  Gther than a mortgage action. Attention is directed to the words
C.A

. of the judgment quoted to shew that the referee did not presun
Besr  toact upon his own authority. The contract had been terminat«|
D‘_“;w‘,s. by the judgment and that judgment directed an order to issue when
o default occurred for the purpose of advertising the fact to ull

""" concerned. The referee did nothing more than was authorized
by the judgment. His order of October 8 did not affect the
rights of the parties in any way and his order of November 25,
setting aside his own order, could in no way restore the rights
which had been settled by the judgment. It was properly set
aside by the order of Galt, J., now appealed from, and I agree
with the reasoning of the Judge upon which his order was based.

This appeal should be dismissed with costs.

Appeal dismissed.

ALTA. RURAL MUNICIPALITY OF STREAMSTOWN v. REVENTLOW-
CRIMINIL.
8.C.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck, Ives, an
Hyndman, JJ. February 18, 1920,

Taxes (§ 11 F—149)—NoN-pPAYMENT—FORFEITURE OF LAND—CONFIRMA-

TION—NOTICES—IMPOSSIBILITY OF COMPLYING WITH ACT—SUs-
PENSION OF PROCEEDINGS,

Where the methods of giving the notices required by sees. 314, 316
(4) and 316 (5) of the Rural Municipalities Aet (Alta.), 2-3 Geo. V',
1911-12, ch. 3, become illegal by the outbreak of war and are prohibited,
proceedings which rest on the giving of such notices are suspended until
such notices ean be legally given.

Statement. ArreaL by defendants from the trial judgment in an

action to set aside a sale of land for non-payment of taxes.
Affirmed.

S. B. Woods, K.C. and R. D. T'ighe, for appellant.

Frank Ford, K.C., and C. F. Newell, K.C., for respondent.

Harvey, C.J.:—The plaintifi was, at least from 1912 on,
the owner of three sections of land in the defendant municipality.
She was assessed for them by the name “Hoyos, Lillian, Countess”
and the address given was “c/o Oldfield, Kirby & Gardiner, Win-
nipeg.”—Hoyos being apparently her maiden name, and Oldfield,
Kirby & Gurdiner being agents who paid the taxes prior to the
year 1914. It is stated by counsel that the certificate of title
is ir the plaintifi’s name as in this action and that her address

Harvey, CJ.
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e words is there given as Fiume, Austria, and in the evidence the secretary-

presume 8 treasurer says he sent a notice to ““Alice Lillian Reventlow-Crim-

minated inil, Fiume, Austria-Hungary,” by registered post as well as to g,
1e when Oldfield, Kirby & Gardiner. When giving this evidence he is Musiciear-
b to all asked what he is reading from and he answers “Tax Enforcement l::

horize| Return, here is the Certificate of Registration.” '\:‘:“‘\“"
ect the Neither the Tax Enforcement Return nor the Registration v
ber 25, Certificate is an exhibit though they were, as appears, in Court "'(‘,:,::'\';:
+ rights 3 at the trial and I think it is sufficiently clear that the name and || ~—
aly set address for which the notice was sent to Fiume were those shown '

[ agree ] by the Registrar’s abstract since the Act requires notices to be
ased. sent to the persons “‘shown by the records of the land registration
district within which the lands lie, or by the said return to have

ssed. any interest in the lands mentioned in the said return in respect
of which coufirmation is desired and whose post office address
is shewn by said records or return.” (Sec. 314, ch. 3, of the
Rural Municipalities’ Act, 2-3 Geo. V., 1911-12) (Alta.).

It was also assumed as a fact by counsel and the trial Judge
that the plaintiff was in fact a resident of Fiume.
FIRM \- Owing to the outbreak of the war in August, 1914, her agents
e in Winnipeg found themselves unable to communicate with her
and the taxes for 1914 were not paid. In the fall of 1915 the
\ibited' defendants took proceedings to have the lands forfeited in accord-
d until ance with the provisions of the Act and it was in that regard
that the notices above mentioned were said to have been sent.
A tax enforcement return was confirmed and registered in the
Land Titles Office, and the requisite year having expired cer-
tificates of title were obtained in the name of the defendants.

Under the Act the lands can then be sold with the approval
of the Minister. ~ An application was made as promptly as
possible and authority obtained to offer the land for sale at auction.
Although all the steps were taken apparently as expeditiously
as possible it was December, 1916, before the land could be sold.

A few days before the expiration of the period of redemp-
tion in November, 1916, the plaintifi’s agents, having obtained
sufficient money for the purpose, redeemed one section. Between
the expiration of that period and the date of the sale a New York
attorney advised the defendants that a sister of the plaintiff
being in New York wished to redeem the land. No money how-
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ever was forwarded and the defendants proceeded with the sal
and at the auction the lands were sold for about one-quarter of
their assessed value.

Before the sale was approved by the Minister a caveat was
filed and the Minister refused to consider the matter further
until the dispute was settled. Notice was given to the plaintifi
to remove or maintain the caveat and this action was brought
to support the eaveat. An application was made to dismiss the
action on the ground that the plaintifi was an alien enemy who
could not resort to the Courts during the war. The Master
held that it was the defendant’s own aet in giving the notice
that brought about the action and that it should not be dismissed
Although this was not appealed from it was argued in this appeal
that it was wrong because the plaintifi was really responsibl
because she filed the caveat. The matter is, I think, not open
for argument now, but I do not hesitate to say that in my opinion
the Master was right. The caveat was nothing but a notice that
the plaintiff claimed an interest in the land. The notice of the
defendants was on the contrary an invitation to the plaintifi to
bring the action and that in default her claim would be lost. In
In re Merten’s Patents, [1915] 1 K.B. 857, 32 R.P.C. 109, 112
L.T. 313, it was held that an alien enemy had a right to launch
and carry on an appeal from a judgment against him. The
principle of that decision is, I think, applicable.

As 1 have already indicated the municipality in order to obtain
the forfeiture must give certain notices to the persons interested.
These notices are provided for by sees. 314, 316 (4) and 316 (5)
all of which must be sent to the recorded address. It was necessary
therefore for the municipality to send these notices to a person
within an enemy country.

In Esposito v. Bowden (1857), 7 El. & Bl. 763, Willes, J., deliver-
ing the judgment of the Court of Exchequer Chamber, at page
779, said that it was finally established
that one of the consequences of war is the absolute interdiction of all commer-
cial intercourse or correspondence between the subjects of the hostile countries
except by the permission of their respective sovereigns.

In the other case, to which I have already referred, cited
also under the name Porter v. Freudenberg, Lord Reading, C.J.,
delivering the judgment of a very strong Court of Appeal, re-
affirmed the declaration of Scrutton, J.
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In both cases however it was pointed out that what was meant
by “enemy alien” or “enemy subject” was a person subject
even though only temporarily, to the enemy sovereign by residing
within his jurisdiction and did not include an alien enemy re-
siding within our own country.

Porter v. Freudenberg, supra, holds that while an alien enemy
may not maintain an action for his benefit yet an action may
be maintained against him for the benefit of the plaintifis, but
Lord Reading points out, at page 887, that the alien enemy is
“according to the fundumental principles of English law entitled
to effective notice of the proceedings against him.” He also
points out that substituted service cannot be made when personal
service would not be legally possible and that it must be shewn
that knowledge will reach the defendant by the service proposed
to be adopted.

The Canada Gazette of March, 1915, contained a notice
from the Imperial Foreign Office in which the following ap-
pears:—

Private letters to Germany and Austria-Hungary through neutral
countries are now allowed to be forwarded subject to the usual conditions
of censorsaip.  Letters eannot, however, be forwarded direet to Germany or
Austris-Hungary. British subjects and others wishing to communicate
with friends in enemy countries must forward their letters through an ageney
in a neutral country and correspondents may seleet their own ageney.

This of course does not purport to be a statute or ord
in-council but presumably is a notice of the Sovereign's liconse
to communicate with persons in the enemy country w! as
the cases shew would be otherwise illegal. It does not, over,
authorise a direct communication but distinctly gives notice of
the illegality of that method.

This is not the case of a municipality being required by statute
to do something which subsequently becomes illegal and thereby
the doing of which may be excused.

It is the case of the impossibility of complying with one of
the conditions of its acquiring certain rights. Until the Legis-
lature dispenses with that condition it cannot acquire the rights
consequent upon the performance of the condition. In that
regard I agree with the trial Judge that the Act was made with
regard to peace and not war conditions but it was quite competent
for the Legislature to adapt it to the war condition if it thought
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necessary and as we all know the 5 years of the war have been
a great mass of legislation simply for the purpose of adaptation
to war conditions.

The purpose of sending the notice as required by the statute
is to give notice to the persons to whom it is to be sent. To
give that notice in the manner required by the statute had -
come illegal by the outbreak of the war and was therefore pro-
hibited and the right of the municipality to take the proceedings
which must rest upon the giving of such notice was in my opinion
suspended until such notice could be legally given. It is of no
consequence ‘in this regard that the plaintiff was in fact a subject
of Austria-Hungary. It would have been the same if she had
been a British subject residing there.

For this reason 1 am of opinion that the confirmation pio-
ceedings were a nullity and I would dismiss the appeal. The
defendants should pay the costs of the appeal. There might he
circumstances under which costs would not be given against a
municipality in an action such as this but as I stated in the argu-
ment I can see no justification for the defendants having brought
this appeal. All they could be entitled to whether they win or
lose is their taxes, costs and expenses, and the judgment appealed
from gives them all of that. It creates some suspicion that they
should appeal under such circumstances.

I may also add that there are other grounds upon which I
think I might have come to a conclusion adverse to the defendants
which would have given the plaintiff the same benefit but which
I have not deemed it necessary to consider.

Beck, J.:—This is an appeal from the judgment of Stuart, J.
who gave judgment for the plaintiff subject to the fulfilment of
certain conditions.

The claim of the plaintiff set up in her statement of claim
and in-amendments thereto is in substance as follows: The plain-
tiff is the rightful owner of the whole of sec. one in tp. 53, and the
whole of sec. 35, in tp. 52, range 3, west of the fourth meridian,
and the title to these lands stood in her name in the register in
the Land Titles Office. The defendant municipality has illegally

nd wrongfully attempted to dispose of these lands for arrears of
taxes.
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ve been The plaintiff in order to protect her interest registered a
iptation caveat on January 23, 1917.

The defendant municipality by notice dated February 12,  gpooo
statute 1917, notified the plaintiff pursuant to sec. 89 of the Land Titles MuNiciear-
ait. To Act that the caveat would cease to have any effect after the l::
ad be- expiration of 60 days next ('nsu'ing the date of the service of STT':;.‘:“'
e pro- the notice unless in the meantime the plaintifi should have taken

v.
REVENTLOW-

pedings proceedings on the caveat and the plaintiff accordingly brought ~ Cruysiw
pinion this action. Bock 7.

1 of no The defendant municipality became the registered owner

subject, of the lands by means of proceedings under the Rural Muni-

e had cipalities Act, 2-3 Geo. V., 1911-12 (Alta.), ch. 3, following on

failure of the plaintiff to pay the taxes against the lands.
n pio- The plaintiff alleges certain specific instances on non-compliance
The with the provisions of the statute.
zht be The plaintiffi also (by amendment) asserts that the defendant

inst a municipality in making the assessment of the lands illegally
argu- and fraudulently made the assessment of the plaintifi’s lands
ought and the lands of other non-residents at a rate per acre higher
vin or than the lands owned by residents, and fraudulently endeavoured
sealed to collect from the plaintiff such an amount as would make the
< they taxes unequal and by reason thereof the assessment against the
) plaintifi’s lands is void.

The plaintiffi for the sake of peace and without admitting
the validity of the assessment and taxation or of the forfeiture
proceedings offered to pay all arrears of taxes, penalties and ex-
penses if the defendant municipality would transfer the lands
to the plaintiff, but the defendant municipality refused to do
80.

The defendant municipality wrongfully purported to attempt
to make a sale of the lands; the purchase price obtained at the
purported or attempted sale is grossly inadequate, and the pur-
ported or attempted sale is unfair to the plaintiff and was not
bond fide. The Minister of Municipal Affairs has not approved
of the alleged sale, his approval being essential under the pro-
visions of the Rural Municipalities Act, or, alternatively, if
the Minister has given his approval of the offering of the lands
for sale such approval was given conditional upon the lands being
advertised for sale in a specific manner, which was not done.
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The plaintiff claims: 1. An order continuing the caveat.
2. A judgment substantiating the interest claimed by the plain-
tiff in the lands. 3. A judgment to enforce the defendant muni-
cipality to transfer the lands to the plaintiff. 4. Costs. 5. Fur-
ther or other relief.

The lands appear in the :ssessment roll of the (efendant
municipality for the year 1914 (the year in question) assesscd
under the name of ‘“Hoyos, Lillian, Countess, ¢/o Oldfield, Kirhy
& Gardiner, Winnipeg.”

Each of the four quarter sections of sec. 35 was assessed at
$2,080, and each of the four quarter sections of section one was
assessed at $2,210.

The lands were advertised for sale in quarter sections. Sec. 35
was knocked down in quarter sections to a purchaser at $2,175
the total assessment value being $8,320, and section one was
knocked down by quarter sections at $1,960—the total assessment
value being $8,960.

The secretary-treasurer of the defendant municipality who
asserted that he had personally examined every parcel of land
assessed, said:—*“The lands are assessed at what I believed and
still believe their actual cash value.”

The Rural Municipalities Act is ch. 3 of 2-3 Geo. V., 1911-12
(Alta.).

Section 309 provides that the treasurer shall in January of
each year prepare a “Tax Enforcement Return” in which shall
be set out all taxes not paid for the year, next preceding year or
for any former years.

Subsequent sections provide for the confirmation of the “Tax
Enforcement Return.”

Section 316 (see amendment 4 Geo. V., 1913, ch. 7) provides
that “‘the effect of such adjudication when registered as herein-
after provided shall be to vest in the municipality the said lands
freed from all liens . . . subject however to redemption
by the owners within one year from the date of the adjudication
by the payment to the treasurer of the municipality of the amounts
named, including expenses as aforesaid” (a reasonable amount
for the expenses of advertising together with such sum as the
Judge may fix for costs of the application) “together with

any taxes which may have accrued due on the said
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lands since the date of such adjudication including any penalties
imposed under sec. 301 hereof, . . .”

The forfeiture proceedings were taken in respect of the taxes
for the year 1914.

The taxes, penalties and costs for that year against sec. 35
were $144.20, and against sec. 1 were $155.20.

The Tax Enforcement Return was confirmed on November
9, 1915,

The evidence is not clear what was the amount of the taxes,
penalties, ete., for the years succeeding 1914, but they appear
to have been approximately in each year the same as in 1914.

A copy of the Judge's adjudication of confirmation is to be
sent to the Registrar of Land Titles.

Clause 5 of sec. 316 provides that the treasurer of the muni-
cipality shall “after the expiration of 10 months and before the
expirati n of 11 months from the d:te of such adjudication cause
to be published a notice”—a form of which is given in the
amendment of 1913.

Section 317, us amended in 1913, provides for redemption
within one year from the date of adjudication.

Section 318 (as amended in 1913) provides for the issue by
the Registrar of a certificate of title to the municipality if
after the expiration of one year from the date of the adjudication
the taxes which had accrued due to that date both before
and after the date of adjudication together with any penalties
imposed under the provisions of sec. 301 and expenses etc.,
have not been paid.

Section 320 (amended sec. 26, ch. 9 of 1914) is as follows:

Any lot or parcel of land which becomes the property of the munici-
pality in the manner provided by see. 316 hereof may, subject to the approval
of the Minister, be sold, leased or otherwise disposed of by the council of
the municipality on such terms and conditions as it may fix.

(2) Where any land has been sold under the provisions of this section,
any balance remaining after the payment of all taxes, costs, charges and
expenses up to and including the date of such sale shall be paid by the muni-
cipality to the person as against whom such land was forfeited and such
person may sue for and recover the same with costs in any court of competent
Jurisdietion.*

*See further amendment, 8 Geo. V., 1918, ch. 49.

The defendant municipality having obtained a certificate of

title soon after November 9, 1916, offered the land for sale by
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public auction on December 30, 1916. The arrears of taxes et
against sec. 35 at that date were approximately $450, and against
sec. 1 approximately $475. The prices obtained at the sule
were evidently grossly inadequate having regard to the real value
of the lands.

This Court considered the position of a municiplaity which
had secured an adjudication of forfeiture in T'own of Castor \
Fenton (1917), 33 D.L.R. 719, 11 Alta. L.R. 320. It was there
held that such an adjudication extinguished the taxes and that
sec. 320, clause 2, did not place the municipality in the position
of a trustee of the land or in a position analogous to that of a
mortgagee. Harvey, C.J., dissented and I find that I mercly
concurred with the opinion of the majority, and that had I con-
curred with the Chief Justice the result would have been the same
inasmuch as the appeal would in that event have been, as it was,
dismissed.

In the light of the further consideration I have been able to
give to the question I think the correct view was that taken
by the Chief Justice. I have liitle respect for the maxim star
decisis, and on the contrary think that unless in exceptional
cases the sooner a Court rejects a decision, whether of its own
or of another Court whose decision is not that of a Court which
has jurisdiction on appeal from itself, the better.

I cited the opinions of a number of Judges and Courts for
thus placing justice before precedent in In re Liquor Licence
Ordinance; Finseth v. Ryley Hotel Co. (1910), 3 Alta. L.R. 281.

I would therefore hold that the plaintiff in this case has still
an interest in the forfeited lands.

I think that until the municipality has exercised the power
given it by sec. 320 the former owner has a right of redemption.
Even if this view is wrong I think the former owner has at the
very least a right to intervene to see that the municipality in
exercising that power does so validly, that is bond fide, fairly
and with due regard to the interest of the former owner in what
may ultimately revert to him.

Hall v. Farquharson (1888), 15 A.R. (Ont.) 457, is authority
for the proposition that a municipality selling for arrears of
taxes is under an obligation of doing everything reasonable (o
prevent the property offered for sale being sacrificed.
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8 ete I am of opinion therefore that the plaintiff had a locus standi ~ ALTA-

gainst J to attack the “purported or attemjted sale” of the forfeited 8.C.

> sale lands; that her statement of claim sets out a case in that aspect  popa

value and that on the evidence she is entitled to a declaration that the MuNicIPAL-
purported or attempted sale is invalid. o

which Objection was suggested to this during the argument because ~STREAMS-

TOWN.

tor v, the intending purchasers were not parties. There are several v.
there answers to this. These intending purchasers acquired no estate m(‘.::.::‘;: :
that or interest in the property, for their purchase was subject to Beck, 4.,
sition the subsequent approval of the Minister, just as a Court sale

of a is subject to the approval of a Judge or Master, except that the
1erely Minister's personal decision is no doubt final either way even

con- though unjustifiable, except where if it is an approval it is brought
same about by fraud of the purchasers. Even if they had some kind
was, of inchoate right which would ordinarily entitle them to be made

parties, the Court may sometimes proceed in the absence of a
le to proper party or parties interested. Here the evidence shews
aken that after the sale the purchasers were given transfers and the
stare certificates of title in the name of the municipality for the purpose
ional of enabling them to get title. It was they who applied to the
own Minister for his approval and they failed to get it. They were

thich certainly cognizant of this action and might, had they seen fit,
have intervened to the extent of applying to be made parties
s for or of indemnifying the defendant municipality against costs,

vence and defending the action in its name. In fact, Mr. Ewing, K.C.,

281. retained by one of the purchasers, appeared before us for the pur-
still pose of watching the case on behalf of his client, and 1 under-

stand that he also appeared at some earlier stages of the case.
wer He said that so far as his client was concerned he was satisfied

tion. that the case should proceed with or without his client being made
: the a party.

y in It is hardly possible to suppose that the Minister will approve
airly any of these attempted sales in view of what has been disclosed

vhat in this action, and if the plaintiff as a result of this action suc-
ceeds no further than in preventing the approval by the Minister,

ity there seems to be little doubt that ultimately she will be able to

s of recover her lands after satisfying all just and reasonable charges

: to against them in favour of the municipality, whether the decision
in Town of Castor v. Fenton, supra, is held to be right or wrong.
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Looking at the case from the point of view of the trial Judge

I readily agree with him substantially, but in my opinion some
of his expressions call for limitation. The question for con-
sideration I think is not as to the relative positions of subjects
and aliens, with in the result an advantage to the alien; Lut
of persons whether aliens or subjects living in non-enemy countries
and with and from whom therefore communication is not pro-
hibited by reason of war, and persons whether aliens or subjects
living or detained in enemy countries and with and from whom
therefore communication is prohibited. A British subject,
a civilian or a soldier, detained or imprisoned in Austria during
the war would have been in the same position as the plaintifi so
far as related to such questions as are before us.

In my opinion when such a condition of things was brought
to the knowledge of the defendant municipality it should have
stayed its proceedings, though had it without such knowledge
proceeded, no blame could have been attached to it. In my
opinion these proceedings would not have been void. There
are few acts which are absolutely void. If not absolutely void
they may furnish grounds upon which rights subsequently ac-
quired bond fide without notice may validly stand.

As to the arguments based upon the impossibility of com-
munication between the municipality and the plaintifi—the
transmission of the notice and the remittance of money—there
is a rule of law which I think is applicable unless perhaps there
is a distinction as is suggested by the Chief Justice, between
the supervening of a physical or moral impossibility and an illegal-
ity. It is founded on the maxim lex non intendil aliquid im pos-
sibile or lex non cogit ad impossibilia.

Numerous cases will be found discussing the maxim in Broom's
Legal Maxims, 8th ed., pp. 201 et seq. Maxwell on Statutes, 5th
ed. pp. 61 et seq. Endlich on Statutes, sec. 441.

One of the leading cases constantly referred to is Paradine
v. Jane, Aleyn 26, 82 E.R. 897. It is there laid down, 82 E.R.
at 897, as a rule that: “Where the law creates a duty or charge,
and the party hath no remedy over, there the law will excuse
him.ll

Numerous subsequent cases in which the case cited is re-
ferred to will be found noted in the English Reports and in Wood
& Ritchie’s Digest Over-ruled Cases.

52D
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ial Judge The rule refers to a duty or charge created by law as dis-  ALTA.

ion some tinguished from contract. The law modifies the h ishness of 8.C.
for con- the converse rule applicable to contracts by implying terms  Ropa.
subjects more freely I think in later than in earlier cases. On the other MUNIcIPAL-
lien; but hand, where the law creating the duty or charge is statutory l::
eountries the application of the rule is perhaps more restricted than where STREAMS-

TOWN,

not pro- it is common law. I think, however, the rule has an application v
subjects to the present case. "’i","“,‘;.‘,i‘,'f‘“
m whom Though its application might, perhaps, excuse the muni- Pock 4.
subject, cipality from giving the notice required by the statute, or from

a during giving an effective notice, that is seeing to its transmission in
untiff so some special way, yet it would at the same time excuse the plain-
tifi from the obligation of remitting the moneys required to

brought pay the taxes. The municipality having become aware of this
ild have inability on the part of the plaintifi was I think bound to stay
1owledge its proceedings. The collection of the taxes would merely have
In my been delayed.
There A careful consideration of the evidence with regard to the
ely void assessment of the land satisfies me that the assessment was a

ntly ac- fraudulent one. The lands of non-residents were not only de-
liberately assessed at figures considerably in excess of those
of com- at which the lands of residents were assessed, but in addition
fiff—the to this the municipality gave to residents whose lands were culti-
r—there vated and cropped a reduction of 2577 upon taxes in pursuance
ps there of sec. 196, clause 11.
between 1 suppose the council thought it could so deal with the assess-
1 illegal- ment and taxation, but in my opinion a deliberate use of legal
1 impos- machinery to bring about an unjust discrimination between
different classes of ratepayers is a fraud. It is not too late I think
Broom's for this plaintiff now to raise that question, and I think that under

tes, ith the practice and procedure of this Court it can be raised in this
action,
‘aradine I would dismiss the appeal, but in view of the grounds upon

82 ER. which I come to this conclusion I would give the plaintifi the

charge, costs below as well as the costs of appeal.

excuse Ives, J. (dissenting):—This is an appeal from the judgment
of Stuart, J. The action was tried without a jury. The facts

| is re- are sufficiently set out in the judgment appealed from.

1 Wood At the trial plaintiff obtained leave to amend by making an

allegation of fraud in the method of assessment. At the argu-
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ment I felt impregnated with the atmosphere of fraud as I listened
to plaintifi’s counsel and I have devoted unusual care to reading
the appeal book with the result that I have found the fraud to
be a smoke screen.

The trial Judge cannot have been greatly impressed with
any evidence of fraudulent conduct on the part of the defen -
ant's secretary-treasurer. He says: “The plaintiff attempted
to discover irregularities in the assessment, confirmation and
forfeiture proceedings but I think with no success. At the
opening of the trial the plaintifi’s counsel obtained leave to amend
by making an allegation of fraud in the method of assessment.
This was alleged to be shown by the fact that the assessment
roll for 1914 sh:wed that the lands of non-residents (including
the plaintiff’s) were assessed regularly at a considerably higher
figure than those of resident tax-payers. I am bound to say
that the evidence is such as to point very strongly to that con-
clusion but I do not propose to rest my decision on that point.”
So that upon the charge of fraud the trial judge first finds as a
fact that the attempt to “discover irregularities” is without sue-
cess and goes no further than to say that the evidence. points
strongly to the conclusion that lands of non-residents (including
the plaintiff’s) were regularly assessed at a considerably higher
figure than those of resident tax-payers. When one reads the
evidence of the assessor explaining the difference in the assess-
ment figures that he was asked about even to the limited oppor-
tunity given him, by counsel, the suggestion of fraud cannot
longer be supported.

Even if we put the matter on the strongest hypothesis and
admit that the lands of the plaintifi were assessed at double
the figure of any resident tax-payer, could she have the assess-
ment set aside as fraudulent without first pursuing her remedy
in the Court of Revision and thence to the District Court as
directed by the Act? After the judgment of the Supreme Court
of Canada in Town of Macleod v. Campbell (1918), 44 D.LR.
210, 57 Can. 8.C.R. 517, I apprehend not.

The complaint of this plaintiff is that defendant has made
a distinction between resident and non-resident tax-paycrs,
not that her lands are not assessable or that her asseessmnt is
excessive, which amounts to no more than saying, as this Court
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[ listened said in the above case, that the assessor had totally disregarded ALTA.

» reading the basie principle of assessment directed by the Act, though in 80

fraud 1o the last analysis the amount of the assessment is the question  goua
involved. In the case of Town of Macleod v. Campbell, supra, MUNICIPAL-
s o Iy
ied with Idington, J., says. at page 211: o

as the basis of STREAMS-

defen - It has been strenuously argued before us that inasmuch
TOWN.

such taxation as imposed and in question herein is imperatively required by #
" law to rest upon an actual value, of the kind defined, that a serious departure RE“;N'TL(,'_
ion and therefrom is also beyond the jurisdietion of appellant and hence void. Such  CriviNin

At the a view of the law would be to render the collection of taxes dependent in many
cases upon the very doubtful result of an issue to try what is actual value
such as defined in the statute in question. No decision binding on us has
essment. ever gone so far.

tessment I have no doubt that the remedy for plaintifi’s complaint
acluding about the assessment is first to be sought in the Curt of Re-
¢ higher vision and thence to the District Court.

to say The real question here is the effect of an existing state of
1t con- war upon the Rural Municipalities Act, 3 Geo. V., 1911-12 (Alta.),
point."” ch. 2. To what extent are the requirements of that statute
ids as a suspended?

ut suc- The trial proceeded upon the assumption that the plaintiff
2. points was an alien enemy and was from the vear 1914 actually resident
reluding at Fiume in Austria-Hungary. Broadly stating the common
* higher law we know that war makes illegal all communciations between
ads the subjects and alien enemies and 1 have no doubt that one result
assess- is correctly stated in the case of Semmes v. Hartford Ins. Co.,
| oppor- (1871) 13 Wall 158 at 160, 80 U.S. 491, that: “The law imposes
cannot the limitation and the law imposes the disability. It is nothing

therefore but a noccssary legal logie that the one period should

sis and be taken from the other.” But I apprehend the common law
double rule does not prohibit communication between subjects and
assess- alien enemies resident in the subject country and for all purposes
remedy of the provisions of the Rural Municipalities Act in this case
ourt as was the plaintiff not resident at Winnipeg by her agents?

+ Court The trial Judge takes it for granted in beginning his able
D.LR. judgment that she had agents at Winnipeg. There are a number

of letters in evidence from Oldfield, Kirby & Gardiner, of Winnipeg,

3 made and in 2 at least they say that they are this plaintifi’s agents
payers, and they were so treated by the defendant. These agents had
mnt is been paying plaintifi’s taxes on the lands in question to this
Court 19-52p.LR.

tempted

Ives, J.
0 amend
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i A.lf'“' defendant since 1912. Not a suggestion throughout the book unde
i1 8.C. of any communication ever at any time from the plaintiff persor. of a
‘ Rorar  ally.  And in 1916 Oldfield & Co., as this plaintifi’s agents «1,] the «

! : M":T“‘f"‘—“-' in no other capacity, paid taxes, arrears of taxes and penaltics : after
5 oF on adjoining lands of this plaintifi and on behalf of this plainii to p
| ‘.Tr':,';“:m to the defendant. The letter of May 15, 1916, from Oldfield « he s
B v Co. to defendant is clear. It in part says: “Re Countess - the |
EVENTLOW- |, ., . . 2 . . . .
{ Craxn, inil's lands. We are in receipt of your letter of the 6th ins with
! S § We have no particular wish for your counsel to grant any special the
‘ exemption to an alien enemy, but as we have for some years aclu case
L as Countess Criminil’s agents it was obviously our duty to tende authe
I & to you what money we have of hers on hand . . . k hand
' g And previously in their letter of May 1, 1916, Oldfield & (o, usua
! | among other things, write: *“ As we have been acting as her agenis ation
for some years past we are desirous of making the best arrang- A
| ment possible on her behalf . . . " the 1
{ Nowhere in the plaintifi’s factum is the fact of ageney con- : the 1
tested. What then is the effect of war upon the relationship of : & G
agency? asses
In Cye., vol. 40, page 321, under the para. ‘“Agency,” it is iner,
: said— and
The relation of principal and agent existing between residents of hostile Land
jurisdictions at the beginning of the war is terminated or suspended to 1/ Aust
extent that further discharge of the duties of the agency is contrary to the It is
; policy or interests of one or both of the belligerents. l
‘ But war does not necessarily, and as mere matter of law, revoke every notie
‘ agency, and when the ageney does not require forbidden acts, and the assent name
| of the principal or his subsequent ratification actually appears, or may jusly \
Act
be inferred, the authority of the agent will be held to continue until otherwise
terminated. Under such conditions the Courts have upheld sales by the or th
agent of the property of the principal . . . as well as arrangements addr(
\ with an agent for protection and safe-keeping of the prineipal's property this
We must keep clearly in mind that this agency has no concern a pel
with commercial matters. It cannot be said, surely, that the the 1
payment of annual taxes to this municipality was contrary to maili
the interests or policy of either of the belligerents. If not con- precs
trary to the interests or policy of the belligerents then the relation- the ¢
ship should be held not to have terminated or become suspended distu
by declaration of war and under the circumstances it ought to T
be inferred in this case that the agents were authorize i to do gross

all things necessary to conserve their principal’s property. What, remel
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under the circumstances of this case, would have heen the rights
of a Canadian owning lands in this municipality, who, upon
the outbreak of war, appointed Oldficld & Co. his agents to look
after his lands (but failed to provide them with sufficient funds
to pay taxes), and thereupon got himself into Fiume? Could
he succeed in having the tax enforeement return set aside upon
the plea that impossibility physical or legal of communication
with his agents left them without funds to pay his taxes? Is
the position of this plaintiff different? The evidence in this
case is clear that this plaintifi’s taxes were not paid because her
authorized agents had not sufficient funds of their principal in
hand to pay them, and I apprehend that absence of funds is the
usual res-n for not paying taxes but d-es no t suspend the «per-
ation of a statute dealing with their collection.

As to the validity of the notices sent out in pursnance of
the requirements of the Act, it is not seriously contended that
the required notices were not sent to and reccived hy Oldfield
& Co. all in due and sufficient time. The plaintifi’s lands are
assessed to “Countess Lillian Hoyos, ¢ o Oldfield, Kirby & Gard-
iner, Winnipeg.” It is admitted that this was her maiden name
and correct when the roll was made up. In the records of the
Land Titles Office the name is Reventlow-Criminil, of Fiume,
Austria-Hungary. It is not clear when the marriage took place.
It is not contended that any confusion has arisen or that any
notices have failed to reach the agents by reason of the married
name not being upon the roll instead of the maiden name. The
Act requires notices to be gent to those who appear by the return
or the records of the Land Titles Office to have interest, at the
address shewn by such return or records. In the present case
this plaintiff appears by the Land Titles Office records to be
a person interested and the evidence is clear that she is in fact
the person whose name and address appear on the return.  The
mailing of a notice to the plaintiffl at Fiume was but an added
precaution and not from statutory compulsion. In my opinion
the confirmation of the tax enforcement return should not be
disturbed.

The plaintiff secondly contends that the sale resulted in a
grossly inadequate price and should be set aside. It must be
remembered that the defendant ha: not become the registered
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! "% owner by reason of any contract relationship, but by reason )
1R 8.C. of the operation of a statute. A foreclosure has in effect been “ﬁ“m
1 Rurar,  deereed by the Legislature, The defendant can deal with the tribut
' -‘"'-1‘1'_“‘,"’4“’ lands only as directed by legislative authority, and did so in ances
| _oF the present case, according to the evidence. This Court cannot -
‘TT'::“:“ interfere with the sale if conducted under the provisions of the r
v statute, as it undoubtedly was, nor make any order as to the Lt
{ REVENTLOW- . . s i &t s 2 : Corpc
i Crovze exercise of the Minister’s discretion in approving the sale which
lvsg. s astatutory requirement. “"d. L
i I have no hesitation in saying that in my opinion this sule taking
ought not to be approved but that the Minister should advise terms
| a re-sale, because such a course would almost surely result in T_}’
i a much better price and would in fact enable this plaintifi 1o condit
i ¢ protect fully her interests. But this Court cannot order such a protec
3 course. additic
In my opinion this appeal should be allowed, with costs. & not go
i i And as this plaintiff alleged but failed to prove fraud she should in Cou
! pay the costs of the trial. ; Th
: Hyndman, J. Hyxpmax, J., concurs with Harvey, C.J. L
al Appeal dismissed. . the ur
but it
acquisi
ONT. Re DOMINION PERMANENT LOAN Co. m:m
8.C Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell,
R Latchford and Middleton, JJ. ~February 6, 1920. 3.
Companies  (§ V F—261)—Winpina  vp—ContriBurories—HoLDERS o compa
iy $ SHARES PARTLY PAID UP—ACCEPTANCE BY SHAREHOLDERS OF SHARES A
IN NEW COMPANY—CERTIFICATE FOR WHOLE SHARE GIVEN PO compa
FRACTION OF SHARE—LIABILITY FOR AMOUNT UNPATD—LoAN Con- “pur('i
roraTIONS Act, R.8.0. 1897, ch. 205, sec. 15 (3).
When the sharcholders of one company aceept shares in anothgr, and for an
certificates for whole shares in the latter company are issued for fractional “vendc
shares in the former company, such shareholders by virtue of the pro- o
visions of R.8.0. 1897, ch. 205, sec. 15, are liable to the extent of the the san
amounts unpaid on such shares,
[Ooregum Gold Mining Co. of India v. Roper, [1892] A.C. 125; Welton less th
v. Saffery, [1897] A.C. 299, followed). “vendc
—— Appeal on behalf of Florence Adams and all other persons 6.1
named in the summons to contributories whose names appeared perman
upon the records of the company as members or shareholders compar
thereof in respect of shares of that company theretofore issued to a sched
them in substitution for shares of the capital stock of the Provincial partielp
Building and Loan Association, from an order of an Official Referce, post-off
made in the course of a reference to him for the winding-up of the distribu

and suc




!DLR.

reason
et been
rith the
1 so in
cannot
of the
to the
» which

18 sale
ﬂ(l\i.\(-
sult in
itiff 1o
such a

COsLs,

should

sed.

ell,

s o
HARES
i POR
Con-

r, and
tional
y pro-

o the

Telton

52D.LR.] Dominion Law Reronts.

affairs of the company, settling the appellants on the list of con-
tributories and holding them liable to the liquidator for the bal-
ances by him claimed as unpaid upon their shares.

The judgment appealed from was as follows:—

Lexnox, J.:—In pursuance of the terms of the Ontario Loan
Corporations Act, R.8.0. 1897, ch. 205, the Provincial Building
and Loan Association sold and transferred the assets and under-
taking of this company to the company now in liquidation, on
terms set out in an agreement dated the 2nd April, 1902,

The Act referred to authorised a sale, but prescribed the
conditions as well, and, amongst other things, provided for the
protection of shareholders of both companies by enacting that, in
addition to ratification by the shareholders, the agreement should
not go into effect until duly assented to by the Lieutenant-Governor
in Council.

The agreement contained the following provisions, namely:—

1. This agreement shall not be deemed to be an agreement for
the union, merger, or amalgamation of the said two companies,
but it shall be deemed to be an agreement for the purchase and
acquisition by the “purchasing company” of the assets and under-
taking of the “vendor company.”

3. As andforthe consideration for the said sale, the “purchasing
company "’ shall allot and issue to the shareholders of the *“vendor
company,” as hereinafter mentioned, permanent stock of the
“purchasing company " at par, as fully paid-up and non-assessable,
for an amount exactly equal to the net value of the assets of the
“vendor company,” as the same are hereinafter defined, and as
the same shall be valued and ascertained as hereinafter mentioned,
less the amount of all debts, liabilities, and obligations of the
“vendor company”’ as hereinafter mentioned.

6. The “purchasing company” shall issue and allot its said
permanent stock in manner following, that is to say: The “ vendor
company " shall prepare and submit to the * purchasing company”
a schedule or schedules of all its shareholders who are entitled to
participate in the distribution of the said stock, together with their
post-office addresses and additions, and the amount of the full
distributive share to which each of such shareholders is entitled;
and such schedule or schedules shall be final and conclusive upon

Re
DomiNion
PERMANENT
Loax Co.
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both of the companies parties hereto, and upon the shareholders term
thereof respectively; and the allotment and issue of such stock to . tion
such persons shall be a full and complete discharge to the “pur- so fa
l',:""“'l"‘\"h"iT chasing company” for the purchase-price or purchase-money for for a
Loax Co. the said assets; and such schedule or schedules shall be attached o shar(
this agreement, and for all purposes shall be deemed and taken to excet
form part thereof, and shall be submitted to the shareholdcrs’ B then
meetings hereinafter mentioned as part of this agreement, and shull 3 for i

“

be as binding and conelusive on the sharcholders of the
company "’ as this agreement itself: and, from the date of the assent 4 allot
hereto of the Lieutenant-Governor in Council, each holder of v 815«
shares in the “ vendor company,” as exhibited by such schedule or the i
schedules, shall be deemed, by virtue of the said assent, ipso facto |8 both
to have surrendered the said shares and to have accepted and to amot
hold (substituted therefor) shares of the stock of the “purchasing with
company”’ to the extent and in the manner provided for by this the 1
agreement; but in case the amount of stock in the ‘‘purchasing ¥ pay
company”’ to which any shareholder of the ““ vendor company " is share
entitled is a fraction of a share or a number of shares and a frue- | to gi
tion, then in either of such cases the stock to be issued for such legis
fraction shall be one share with the amount of such fraction paid- they
up, and the shareholder to whom such stock is allotted shall have neith
the privilege of paying up the balance of such shares of stock o share
issued. They
10. This agreement shall be deemed to prescribe the terms and and i
conditions of sale of the assets of the ‘“vendor company "to the exact
“purchasing company”” and the mode of carrying the same into statu
effect, in accordance with the provisions of the Ontario Ioan repre
Corporations Act. not |
Attached to the agreement was a schedule of the participating form
shareholders, with amounts, ete., as provided for in clause 6; and, enact
after it had been ratified by the shareholders of both companies, refert
and in this form, and as a completed agreement—subject to the and |
sanction aforesaid—it was submitted to and sanctioned and misle
approved of by the Lieutenant-Governor in Council, as by endorse- The «
ment, under the seal of the Province, thereon appears. the p
It is admitted and asserted by counsel on both sides that every of the
requirement and formality of company law generally, and of the and v

statutes, was punctiliously observed. In pursuance of the exact the l¢
T

vendor 5 8415
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eholders terms of the agreement, each sharcholder of the Provineial Associa-
stock to tion was given fully paid-up shares in the now insolvent company,

ie “pur- so far as his interest would entitle him to fully paid-up shares, and,
mey for for any sum in excess of even hundreds of dollars, he was given one
wched to share of nominal or face value of $100 with the amount of such
taken to excess endorsed as paid. The shareholders affected did not avail

holders' themselves of “the privilege of paying up the balance’ as provided
nd shall for in clause 6. For illustration, Florence Adams was entitled to
‘vendor : 8415 as her net interest in the Provincial Association, and was

e assent allotted and given four fully paid-up shares and a fifth share with
lder of : 8§15 endorsed as paid thereon. The interest of Florence Adams in
edule or the insolvent company has always been recognised and treated on

180 facto both sides as $415, and she has been paid dividends only on this
and to amount, and the other sharcholders in this class have been dealt
‘chasing with on the same basis. Say what you like about the subtléties and
by this : the technicalities of company law, and the statutory liability to
chasing pay the balance unpaid on the shares standing in the name of the
any” is sharcholders, the law is intended for justice, and Judges hold office
a frac to give it effect. This is in effect a statutory agreement, special

or guch legislation, controlling and superseding general enactments where
n paid- they conflict, and in truth and in fact the shareholders insquestion,
l have neither at the date of the winding-up order nor at any time, held
tock so shares for more than the amount said to be and in faet paid-up.

They got exactly what the order in council
ms and and in the form provided, neither more nor less; and they occupied
"to the exactly the position they were compelled to occupy by reason of the
e into statute and the action of the Licutenant-Governor in Couneil,
» Loan representing (and intended to protect) them. They were sellers,

not buyers, and the Administration determined and defined the
ipating form of their security. Subject to the power of the Legislature to
6; and, enact what it will, and to the voluntary exercise of the *“‘privilege”
panies, referred to—which creates no obligation—the agreement is specific
to the and final to all intents and purposes. Nobody was deceived or
d and misled, nobody ean be wronged except by the opposite conclusion.
1dorse- The creditors get exactly what the companies bargained for within

the provisions of the statute, and with the sanction and approval
§ every of the Administration. It is only an opinion, but, in my opinion,

ud they were to get,

of the and with great respect, it would be monstrous and intolerable were
» exact the law otherwise.
The appeal will be allowed with costs.
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M. L. Gordon, for appellant.
I. F. Hellmuth, K.C., and J. J. Maclennan, for respondent.
MimbpLeroN, J.:—Under the agreement of the 2nd April,

1902, which I shall assume to be valid and effectual, the share-

holders of the “Provincial” accepted stock in the “ Dominion,”
paid-up by the transfer of assets; “but in case the amount
of stock . . . to which any sharcholder . . . is
entitled is a fraction of a share or a number of shares and a
fraction, then in either of such cases the stock to be issued for such
fraction shall be one share with the amount of such fraction paid-up,
and the shareholder to whom such stock is allotted shall have the
privilege of paying up the balance of such share of stock so issued.”

The shares spoken of are shares of permanent stock of the p
value of $100 each.

Pursuant to this agreement, certificates were issued for the
“fractions” in this form:—

“Permanent Stock Certificate. $100 shares.

“This is to certify that A.B. is the registered holder of one
share numbered of the permanent stock in the above
named company subject to the by-laws thereof and that the sum
of $—— has been paid on the said share.”

These certificates were signed by the president and general
manager of the company and sealed with its corporate seal.

What I regard as of vital importance is that no attempt was
made to constitute the shareholders of the Provincial holders of
fractions of shares or of fully paid-up shares for uneven amounts,
but by the terms of the agreement these shareholders became
holders of shares for $100 on which the named amount was paid.

Under the statute then in force, the Loan Corporations Act,
R.8.0. 1897, ch. 205, sec. 15, sub-sec. 3: “No shareholder shall be
liable for or chargeable in respect of permanent shares with the
payment of any debt or demand due by the corporation, save only
to the extent of the amount unpaid on his shares in the capital
stock of the corporation.”

The case is covered by the reasoning of the House of Lords in
QOoregum Gold Mining Co. of India v. Roper, [1892] A.C. 125.
Lord Halsbury says (p. 133):—

“The whole structure of a limited company owes its existence
to the Act of Parliament, and it is to the Act of Parliament one

[52 D.LR.
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must refer to see what are its powers, and within what limits it
isfreetoact. . . . The Act of 1862 . . . makes one of
the conditions of the limitation of liability that the memorandum of
association shall contain the amount of capital with which the
company proposes to be registered, divided into shares of a certain
fired amount. It seems to me that the system thus created by
which the shareholder’s liability is to be limited by the amount
unpaid upon his shares, renders it impossible for the company to
depart from that requirement, and by any expedient to arrange
with their shareholders that they shall not be liable for the amount
unpaid on the shares.”

Lord Watson says much the same thing (p. 136): “In my
opinion, these enactments read together indicate the intention of
the Legislature that every member who takes shares from the
company in return for cash shall either pay or become liable to
contribute their full nominal value. ‘The amount, if any, unpaid,’
obviously refers to the ‘fixed amount’ of the shares into which the
capital is divided, as set forth in the memorandum, and not to any
lesser amount which may be agreed upon between the company
and its shareholders; and the statutory liability of each share-
holder is for the difference between the amount fixed by the
memorandum and the sum which has actually been paid upon his
shares.”

Welton v. Saffery, [1897] A.C. 299, shews that this is so as
between contributories as well as when the claim is that of creditors.

What was done in this case was to issue $100 shares upon which
a certain sum was paid up. These shares were accepted; and, even
if the unpaid balance could not have been called in by the company,
by reason of the wording of the agreement which gave the privilege
of payment to the shareholder, the shareholder would remain
liable to the creditors by virtue of the statute until the full amount
should be paid. The possibility of a company precluding itself by
agreement from making a call, while the shareholder would remain
liable to the creditors, is suggested by Lord Herschell in the
Ooregum case, [1892] A.C. at p. 143; but here the insolvency is so
great that the ereditors can only hope for a dividend.

The appeal should be allowed and the order of the Master
restored,

Rivprr, J.-—Feeling the very great hardship on some of the
respondents in allowing this appeal, I have struggled to uphold the
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judgment of my learned brother Lennox. A careful examination
of the facts and the law, however, has convinced me that the appeal
must be allowed.

The only way, as it seemed to me on the hearing, by which the
judgment could be sustained, was to consider the “unpaid stock”
as not in reality stock at all, but simply as certificates that the
holders would be entitled to stock if and when they paid the
balance.

Further consideration has excluded such a theory—what the
holders received was partly paid-up stock and nothing else. To
this was attached a privilege of increasing their investment, hut
that does not exclude the possibility at some time of being com-
pelled to increase it.

Dealing then with a statute—a tyrant—and not the common
law—a nurturing father—we are bound to give the statute its full
effect and hold that the partly paid-up stock has all the incidents
of such stock.

The appeal should be allowed with costs.

LATCcHFORD, J.:—As between the company and the holders of a
share on which but a fraction of the par value had been paid, it is
a matter of contract unequivocally expressed that the holder could
not be compelled to pay the balance unpaid on such a share. Ile
had the option of paying the balance, but none of the shareholders
affected by this appeal had exercised that option. Each held a
share paid for but in part, and in part unpaid for.

To the extent of the amount unpaid, the statute, in my opinion,
renders the holder liable. I therefore think the appeal should be
allowed.

Mereprra, CJ.C.P. (dissenting):—I cannot but still think
that my learned brothers have missed the true mark in this case:
that they have assumed a liability and been content with seeing
only that that liability has not been discharged. I am unable to
find any such liability.

Liability to pay for shares in the capital stock of a company
must arise out of some contract creating an obligation to pay for
them: there is not only no such contract here, but there is a distinct
and unquestionable contract that there shall be no obligation to
take them. Need I add that estoppel is only a method of proof of
a contract? It permits of no denial of it.
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Under general company law, by reason of statutory provisions—
not applicable to this company—shares taken must be paid for in
money or ‘‘money’s worth:"” but how could any such law, even if
applicable, create a liability, not to pay for shares bought, but
to buy shares?

Shew me that the shares in question were in any way acquired
by any one, and I shall readily agree that they must be paid for;
the respondents themselves take that position: they cannot but
do =0, for there has been no kind of payment by them for the shares
sought to be imposed upon them; but, on the other hand, if it
appear that they were never acquired by any one, that the most
that can be said in that respect is that there was a right, or, as
commonly named, an option, to buy, how can there be any kind
of liability to pay?

Cases such as that of the Ooregum company, [1892] A.C. 125,
and Welton v. Saffery, [1897] A.C. 299, would, under like enact-
ments, be conclusive if there were in this case, as there was in them,
a contract to buy the shares: but they are only misleading if the
primary, the all-important, question, whether there ever was any
obligation to take, or a taking of, the shares, is overlooked.

All that those cases settled in the law is that under the Com-
panies Acts in force in England shares could not be issued at a
discount; that they must be paid for in money or money's worth.

The case we have to deal with is one of the “amalgamation”
of two companies, each of which was incorporated under the
provisions of the Ontario Building Societies enactment of 1887:
an Act which contained no such provisions as those upon which
the judgments in the cases I have mentioned were based: and an
amalgamation which in all respects was authorised by the Ontario
enactment.

Under that amalgamation the shareholders of the “Provincial”
company were to receive permanent stock of the other company
“at par, as fully paid-up and non-assessable, for an amount
exactly equal to the net value of the assets of the” Provincial
company; “and, from the date of the assent hereto of the Lieuten-
ant-Governor in Council, each holder of shares in the ‘vendor
company’ . . . shall be deemed, by virtue of the said assent,
ipso facto to have surrendered the said shares and to have accepted
and to hold (substituted therefor) shares of the stock of the
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‘purchasing company’ to the extent and in manner provided for
by this agreement; but in case the amount of stock in the pur
chasing company’ to which any shareholder of the ‘vendor com-
pany’ is entitled is a fraction of a share or a number of shares
and a fraction, then in either of such cases the stock to be issued
for such fraction shall be one share with the amount of such fraction
paid-up, and the shareholder to whom such stock is allotted shall
have the privilege of paying up the balance of such share of stock
80 issued.”

Two things are manifest: that there was no power to compel
shareholders to take up unpaid stock; and that no attempt to do
80 was made. The rights of the shareholders of the “ Provineial”
company—called in the amalgamation agreement the “vendor
company "—was to have “fully paid-up and non-assessalle”
shares in the other company “for an amount exactly equal to”
their shares in “the net value of the assets” of their company.
It would have been more convenient for the  purchasing company”
if those shareholders who were thus entitled to a share of less than
8100 should take one of $100 and pay up the difference, hence they
were accorded the “privilege,” right, or option of doing so; but no
attempt was made, nor could be lawfully, to bind them to do so.

It necessarily follows that those of them who never exercised
the privilege, right, or option, and who have done nothing that
estops them from asserting that fact, are not and never were the
holders of any unpaid share in the stock of the “purchasing
company;” and so cannot lawfully be compelled to pay anything.

If the actual facts were not so plain that there is not—and in
view of the writings never could sensibly be—any controversy
over them, the fact of the issue of the certificates in the form in
which the “purchasing company” found it convenient to issue
them, might have made it difficult for the respondents to prove that
they had not agreed to take unpaid shares; but no such difficulty
exists, no such contention is, or can be reasonably, made. They
were in no way bound to take, but, on the contrary, had the
privilege of taking, more than their paid-up share of the stock.

Some, doubtless, exercised that right; some, doubtless, may be
estopped from urging that they did not; but there is no proof of any
kind that any of these respondents exercised the right or is estopped.

There is no evidence that they received dividends or voted upon
the unpaid shares, or of the exercise of any kind of ownership over,
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or in respect of, them: but, so far as the evidence shews, all things
remain as they were when the assent of the Lieutenant-Governor
in Council was given to the amalgamation.

The transfers which were made by the then shareholders were
transfers only of their rights as existing at the time of the making
of the transfers, that is, the transfers were of the paid-up stock and
of the privilege of taking more; putting the transferee in the same
position as the transferor exactly.

Mr. Gordon's reliance on sec. 24 of the Act of 1914 (R.S.0.
1014, ch. 184), seems to me to be only another misdirected aim.
If, as seems to me to be manifestly the fact, the respondents are
not holders of unpaid shares, the section is inapplicable to them;
whilst, if they had been, its aid would not be needed in putting
them on the list of contributories.

I can see nothing tyrannous or inexorable or unreasonable in
the law: the hardship which these respondents are to suffer seems
to me to be created only by a judicial mistake, or overlooking, of
fact; and therefore I am obliged to express my dissent from the
judgment to be pronounced allowing this appeal; which I think
ghould be dismissed. Appeal allowed.

IN re VOLUNTEERS & RESERVISTS RELIEF ACT AND WHEELER.

Saskatchewan Court of Appeal, Hawltain, C.J.S., Lamont, J.A., and
Brown, C.J.K.B. May 3, 1920.

Morrace (§ VI E—90)—FORECLOSURE DESIRED BY FIRST MORTGAGEE—
INTEREST OF MORTGAGOR—WHETHER NOMINAL OR NOT—VoOLUN-

TEERS AND RESERVISTS Act, 6 GEo. V. 1916 (SasK.), cH. 7, sEC. 8,
Where foreclosure of a mortgage is sought by the first mortgagees,
and the value of the property exceeds the amount of their mortgage,
the interest of the mortgagor eannot be said to be nominal within the
meaning of see, 8 of the Volunteers and Reservists Act, 6 Geo. V. 1916

(Sask.), ch, 7.

Arrear by mortgagees from an order of a Judge in Chambers
refusing an application for permission to take foreclosure or sale
proceedings under their mortgage notwithstanding the Volunteers
and Reservists Aet, 6 Geo. V., 1916, ch. 7, and amendments.

P. H. Gordon, for first mortgagees, appellants.

Other parties not represented.

Havrray, C.J.8., concurs with Brown, C.J.K.B.

Lavoxt, J.A.:—Frank H. Wheeler by a memorandum of
mortgage, dated September 15, 1910, mortgaged Lot 6 and the
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north half of Lot 7, Block 4, Rosemount Addition, Moose Jaw,
to the Royal Trust Co. to secure the repayment of $3,500. This
mortgage was duly registered. It would appear, although in
my opinion there is no clear evidence of the fact, that Wheclo
on December 1, 1913, gave a second mortgage covering the sane
property, to whom does not appear. The Royal Trust (%
transferred its mortgage to the Holland C'anada Mortgage ('
Ltd., who applied to a Judge in Chambers for an order dispensing
with the provisions of the Volunteers and Reservists Relief \ct
6 Geo. V. 1916, ch. 7, and giving the company leave to commnicne
and maintain an action for the foreclosure of their mortg:g
The general manager of the company, in his affidavit, says that
there was due under the company’s mortgage on July 1, 1010
the sum of $4,642.41. He further says that he is informed Iy
Mr. Horton, who is the transferee of a mortgage dated the first
day of December, 1903, covering the above mentioned yroj oy
and verily believes that there is due in respect of such last nien-
tioned mortgage the sum of $2,500. The company’s inspector
placed a valuation on the mortgaged property of $6,375. Tl
contention on part of the company is, that under these circun-
stances, Wheeler’s interest in the property is merely nowinal
within the meaning of sec. 8 of the Act.

Section 3 of the Act prevents a mortgagee bringing an aetion
for the foreclosure of a mortgage made by a volunteer or reservist
until after the expiration of one year from the close of the wu
or the discharge of the volunteer or reservist; but sec. 8 provides
that, when it is made to appear to a Court, Judge, ete., that any
interest of a volunteer or reservist in the land in question is merely
“nominal,” such Court or Judge may allow the proceedings 1o g
forward as if the Act had not been passed.

The question involved in this application is this: Is Wheeler's
interest in the said lots merely nominal?

The appellants claim that it is, because the amounts unpaid
on the two mortgages registered against the property are together
greater than the total value thereof.

Wheeler is the registered owner of the lands in question.
Being owner, he has, primd facie, all the legal and beneficial
estate and interest therein, subject only to the exceptions and
reservations implied under the Act and to the encumbrances,
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liens, and interests endorsed on his certificate of title. The
only encumbrances of which we know anything are the two
mortgages in question. Under the Act, neither the giving nor
the registration of a mortgage transfers to the mortgagee any
estate or interest in the land. A mortgage has effect solely
as security.  Wheeler's interest in the property is, therefore, the
entire estate and interest therein, subject to the right of the
respective mortgagees to take sufficient of his interest to satisfy
their respective mortgages.

In this case the first mortgagees seek to obtain by foreclosure
property worth $6,375, to satisfy a mortgage of $4,642.41. The
difference between the value of the property and the amount due
on the first mortgage is over 81,700,  That 81,700 interest belongs
to Wheeler, subject to the right of the second mortgagee 1o step
in and redeem the first mortgage and apply that 81,700 interest
on his own mortgage. Were he to do this, all Wheeler's interest
would be wiped out. But suppose the second mortgagee decides
not to take that course. He may not be in a position to pay
off the first mortgagees, or he may be content to rely on Wheeler's
covenant to pay the amount of his mortgage. He might not even
be willing to foreclose his mortgage and take the property subject
to the first mortgage, because that would obligate him to pay
off the first mortgage. Although there might be value in the
property in excess of the first mortgage, such value, we know,
cannot always be turned at once into cash, which the first mort-
gagees could demand.

If the second mortgagee was not prepared to step in and
convert Wheeler's $1,700 interest to his own use, to be applied
in satisfaction, pro tanto, of his mortgage, the first mortgagees
under their foreclosure would appropriate that interest to them-
selves, and Wheeler would still be liable for the full amount of
the second mortgage. A $1,700 interest cannot be said to be
merely “nominal.” That interest is Wheeler's until the second
mortgagee steps in to have it applied on his second mortgage.
We have no guarantee that he will step in. Had foreclosure
been sought by the second mortgagee, subject to the first mortgage,
the argument, that Wheeler’s interest was merely nominal might
have been made with considerable force, as the whole of Wheeler's
interest would, in that case, be appropriated to the mortgages.
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But where the foreclosure is sought by the first mortgagees. and
the value of the property exceeds the amount of their mortgige
it cannot be said that the interest of the mortgagor in the proper,
is merely nominal, because it cannot be said that any subsequent
incumbrancer will take the necessary steps to have the excess
value applied on his encumbrance, and, until that is done, the
interest represented by that excess value belongs to the mort.
gagor.,

The appeal should, therefore, be dismissed.

Brown, C.J.K.B.:—The application was made in the first
instance to a Judge in Chambers and refused, and the applicants
have appealed from that decision.

A perusal of the Act indicates that it is contemplated therely
that generally speaking a man who has enlisted for service in th
war will not be in a position during the period of the war and for
two years thereafter to adequately protect his interest in mor-
gaged property in the event of sale or foreclosure proceeding
being taken under the mortgage. It is therefore provided that s
volunteer who holds property bond fide and in his own right shall
not during the period mentioned be foreclosed or otherwise deprived
of his interest in the mortgaged property without at least special
permission to that effect being first obtained from a Judge or other
authority therein named. The Act, however, as already indicated
does not constitute an absolute bar to such proceedings being taken
It contemplates by sec. 8 thereof that the volunteer's interest in
the property may be so trivial =nd unsubstantial as not tomeritor
demand any special protection, and such interest is referred to
in the section as being merely nomina’. In such event, the mort-
gagee desirous of taking action may apply to one of the persons
mentioned in the section for permission to proceed, and may be
allowed to proceed as if the Act had not been passed.

Moreover, even though the volunteer’s interest is substantial,
he is not under the Act ahsolutely immune from action, hut in
such event the morigagee can only proceed after leave obtained
from a Superior Court Judge as provided for in section 16 of the
Act. In the case at Bar it is admitted that the mortgagor W hecler
is entitled to the protection of the Aet, but it is contended that
Wheeler's interest in the property is merely nominal, and that
therefore the applicants should be allowed to launch an action
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for foreclosure or sale proceedings under the mortgage, notwith-
standing the provisions of the Act.
The evidence shews that there are two mortgages against the

205
SASK.
C. A

Ix Re

property, both put on by Wheeler. Under the first mortgage, \'('LI‘N'TEER!
being that of the applicants, there is due some $4,827, and under Resenvists
the second mortgage there is due apparently some $2,500. The RELIEF Act

AND

property at its outside value, according to the material filed, is WuneeLen,

worth only $6,375. It will thus be seen that the total amount
owing under the two mortgages exceeds the value of the property.
It is because of that fact that the applicants contend that Wheeler
has only a nominal interest in the property. In deciding whether
Wheeler's interest is nominal or otherwise, his interest must be
appraised having in view the nature of the proceedings taken.
The proceedings are here to be taken under the first mortgage.
There is an admitted difference between the amount owing under
the first mortgage and the value of the property of about 1,500,
In the event of foreclosure Wheeler would still be liable on the
second mortgage, and he is therefore interested in these proceedings
to the extent of $1,500, which is certainly not a mere nominal
interest. In the event of sale proceedings being taken, Wheeler
would be liable on both mortgages to the extent of the difference
between the total owing on the two mortgages and the price
realized at the sale. That might be a very large amount, and
could not at least until after the event be ascertained, and could
not therefore at this stage be designated as nierely nominal.

I am of opinion, therefore, that in so far as any attempt to
get relief under sec. 8 is concerned, the application must be
rejected.

It will be seen that had the second mortgagee sought to take
foreclosure proceedings, the matter would stand in a different
light. Although the applicants are denied any relief under sec.
8 of the Act, that does not, however, dispose of the application.
The application was made in the first instance as already indicated
to a Judge in Chambers, and the applicants’ rights under sec. 16
and 17 must still be considered. These sections give the Judge
4 wide discretion. Each case must be dealt with on its merits,
and I would say subject to the general principle that the interests
of hoth applicant and volunteer must be considered and as far as

2052 p.L.R.
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possible protected.

Empire. He is now resident in Canada where he can give some
supervision and attention to the matter and in protection of such
interest as he has in the property. By sec. 17 the Judge muy
impose such conditions as appear necessary under the circum-
stances. In view of the fact that Wheeler, although served with
notice of the application, did not appear to oppose same or o
refute the valuation put upon the property by the applicants, |
would be disposed to allow the proceedings to be taken, having
in view a sale of the property, but subject to a reserved bid of
$6,375, the outside valuation placed upon the property by the
applicants in the material filed. A suggestion of this character
was, however, made to the counsel for the applicants during the
course of the argument and declined, and 1 would thercfore

dismiss the appeal. Appeal dismissed

WILSON v. WILSON.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White and
Grimmer, JJ. ~February 20, 1920.

Crown Laxos (§ II B—5)—Fary LANDS—CREATION OF FARM SETTLEMENT
Boarp—Powers or same—2 Geo. V. (N.B.), cn. 28,

The Farm Settlement Board ereated by 2 Geo. V., 1912 (N.B.), ¢l
whose powers are defined and limited by the statute ereating it, «
give a valid deed to a second parfy of lands which have already
sold to a former party, until it first repossessed itself of the land, after
proper notice given to the first party according to the terms of the
statute.

AvrEaL by plaintifi from judgment of MecKeown, C.J.
K.B.D. Affirmed.

G. H. V. Belyea, K.C., supports appeal; W. B. Wallace, K.C.,
conlra.

Hazen, C.J., agrees with GRIMMER, J.

Warre, J. (oral):—1 agree with the judgment of my brother
Grimmer in so far as he bases it upon the fact that the Board,
whose powers are defined and limited by the statute, were not in a
position to give a valid deed to the plaintiff until they had first
repossessed themselves of the land, after notice given to the
defendant; but I wish to make it clear that in my opinion the
fact that the plaintifi was a dentist, residing at St. Stephen, cannot

[52 D.LR.

Wheeler is no longer engaged in war dutics,
and it cannot be urged that proceedings of this character ure
likely to interfere with, or embarrass him in his duties to the

52D

affect
duty
when
G
posse
Caml
dama
defen
MeK
abanc
for pc
It
Act, &
erty,
the st
of 81,4
and tl
intere:
deed «
made
therec
payme
he hac
plainti
Steph
defaul
the F:
Septen
defend
it beet
thus si
him t}
Before
fulln\\’i
gave n
default
the pre
To
and Pr




[52 D.LR.

rar duties,
racter are
ies to the

Ki\‘t’ some
m of such
udg(- may
e cireum-
rved with
ime or to
licants, |
n, having
ed bid of
v ||)’ the
charactor
uring the
therefore
missed

White and

TTLEMENT

3.), ch. 28
it, eannot
sady  been
and, after
s of the

brother
+ Board,
not in a
wad first
to the
ion the

, eannot

$2D.LR/] DosiNioN Law Reponrts,

affect his rights under the deed in question. It is no part of our
duty as a Court to eriticize the conduct of any public body, save
where such conduet affects the legal rights in question before us.

GrivMer, J.:—This action which was brought to secure
possession of certain lands and premises situate in the Parish of
Cambridge, in the County of Queens, and for mesne profits and
damages for the wrongful detention of said property by the
defendant was tried at the St. John Circuit in May, 1919, before
McKeown, C.J., without a jury. At the trial the plaintiff
abandoned everything else and proceeded solely upon his claim
for possession.

It appears that the Farm Settlement Board, created by the
Aet, 2 Geo. V., 1912 (N.B.), ch. 28, being the owner of the prop-
erty, on July 1, 1913, entered into an agreement as provided by
the statute, for the sale of the land to the defendant for the sum
of 81,000, Of this $300 was to be paid at the date of the agreement,
and the balance in ten equal payments of 870 each, with annual
interest until payment in full was made, when the Board would by
deed convey the land to the defendant. The first payment was
made and the defendant took possession of the property, moved
thereon, and has since resided there, but failed to make his annual
payments as stipulated for, and at the time the suit was started
he had only paid about $65 in addition to his first payment. The
plaintiff, a dentist by profession, residing at the town of St.
Stephen, and brother of the defendant, having learned of the
default made by the latter in respect to his payments, procured
the Farm Settlement Board to enter an agreement with him on
September 30, 1916, similar in all respects to that made with the
defendant and dated back to the first day of July, 1913, by which
it became bound to sell the same premises to him, the plaintiff,
thus simply substituting the plaintiff for the defendant and giving
him the benefit of the initial payment made by the defendant.
Before making the second agreement, however, the Board,
following the provision of the statute and the first agreement,
gave notice in writing to the defendant that on account of his
default in payment it would on a certain day retake possession of
the premises, which notice was as follows:

To C. B. Wilson, of the Parish of Cambridge in the County of Queens
and Province of New Brunswick.

Witsox
\\'ul,an\‘.

Grimmer, J
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This is to notify you that unless the prineipal and interest moneys ow
to the Farm Settlement Board by virtue of the agreement between vy
the said C. B. Wilson and the said The Farm Settlement Board, bearing
date the first day of July, A.D. 1913, be paid at the expiration of one month
from the date hereof, the said The Farm Settlement Board will under 11,
provisions of see. 5 of 2 Geo. V., ch. 28, of the Acts of Assembly, 1912, t1ke
possession of the lands and premises set forth and described in the said agroe-
ment, and will deal with the said lands so repossessed as they might v
done in the first instance, or as authorized by sec. 1 of ch. 48 of 4 Geo, V',
1914, and in such case you, the said C. B. Wilson, shall have no recourse
law or in equity against the said The Farm Settlement Board, but ).l
be at liberty to lay any claim before the Lieutenant-Governor-in-Couneil,
whose decision shall be final,

Dated at the City of Saint John, in the City and County of Saint John

and Provinee of New Brunswick, this 28th day of August, A.D. 1916.

Tue FarM SerrLemest Boarn,

per James Gilchrist, Secretury
Nothing further was done by the Board so far as repossessing
the land was concerned, and on September 30, 1917, the plaintifi
paid off all arrearages due by his brother the defendant on the
land. The defendant claims this payment was made by the
plaintiff at his request, to enable him to complete the purchase,
but the plaintiff states that the defendant, knowing that he could
not meet, the payments, agreed that the plaintifi should take his
place and carry the matter through as his own. No consideration
however appears to have existed between these parties for the
arrangement which the plaintiff claims was made between them,
and McKeown, C.J.K.B., in his conclusions found against the
plaintifi upon his contentions in this respect. However, the
arrears were paid by the plaintiff and a new agreement was made
with him by the Board, which at the commencement of this suit
was his sole title to the premises. Afterwards this action was
commenced, both the plaintiffi and the Board claiming that the
defendant, having made default and the Board having given the
notice above set out, it was competent for the Board to enter into
the new agreement with the plaintiff as the notice in fact accom-
plished the dispossession of the defendant without further act or
operation on the part of the Board, the defendant only leing
entitled to possession so long as he made the payments stipulated
in the agreement. Finally, September 10, 1918, some time after
the commencement of this suit, the plaintiff paid the Board the
balance of the purchase price of the land, notwithstanding the
same was not due, and secured a deed of the property, whick he

ng
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thereupon proceeded to and did sell for an increased price over
that paid by him to the Board for the land. In view, therefore,
of the fact that there are two agreements for the sale and purchase
of the land as well as a deed to the plaintiff (not however in exist-
ence at the commencement of this suit) and that while the defend-
ant had notice from the Board of its intention to retake possession
by reason of his default, he is still in possession of the premises
under his agreement, it becomes necessary to refer to the statute
upon which the Board proceeded, and the agreement made with
the defendant, to ascertain if it was justified in the conclusion it
reached, and under the circumstances was authorized to make
the conveyance to the plaintiff.

Section 2 of the Act (1912), ch. 28, authorizes the Board to
purchase, hold and possess real estate suitable for general farming
purposes and improve the same and erect houses thereon when
necessary; to sell and convey to bond fide settlers the real estate
so acquired upon the terms named in the section; to enter into
all agreements and make and execute deeds and conveyances,
and to make by-laws and regulations for the purposes of the Act.

Section 5 provides as follows:—

In case of default by any purchaser in making the payments agreed
upon, or in fulfilling any conditions that may be agreed upon, the said Board
shall be at liberty to take possession of the lands of any purchaser so in default,
on giving the said purchaser one month’s notice in writing of its intention so
to do or if the purchaser eannot be found by posting said notice on the dwelling
house or other conspicuous place on the premises of such defaulting pur-
chaser, and on so taking possession of any premises under this section the

Board may deal with the said lands so repossessed as it might have done
in the first instance.

It will be observed these sections provide for the purchase and
sale of lands by the Board and the course to be pursued in case any
purchaser defaults in his payments, and under and by virtue of the
authority conferred by these sections the Board entered into
the agreement for sale to the defendant, of which agreement secs.
2,3 and 7 are very pertinent to this case, and are as follows:—

2. The party of the second part (defendant) for himself, his heirs, exec-
utors or administrators and assigns, hereby agree to pay the party of the
first part (the Board) its agent or attorney, the said sum of one thousand
dollars, in manner following:—The sum of three hundred dollars at or before
the ensealing and delivery of this agreement, and the balance of seven hundred
dollars in ten equal annual instalments of seventy d
thercon at the rate of five per cent. per annum, pay
annual instalments, together with the interest on all uny

s each, with interest
wlly, the said
d balance to be paid

8. C.
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on the first day of July in each year, the first payment being due on the fir«
day of July, A.D. 1914, the last payment to be made on the first day of Juy
AD. 1 4

3. 1t is hereby agreed between the parties hereto that the party of 1l
second part shall, upon execution of this agreement and the payment of 1]
said sum of three hundred dollars aforesaid, be entitled to the poss
of the lands the premises hereinbefore described and to retain such posse-
until default shall be made by said party of the second part, as herein
provided.

1€

on

7. It is hereby agreed between the parties hereto, that if the part
the second part shall make default in making payments herein agreed
or unfulfilling (in fulfilling?) any conditions herein agreed upon, th
party of the first part shall be at liberty to take possession of the hereinh
described premises on giving the party of the second part one month's n
in writing of its intention so to do, or if the party of the second part «
be found, by posting said notice on the dwelling house or other conspi
place on the said premises, and if the said party of the first part should s
take possession of the said premises, it may deal with the said lands so r
sessed as it might have done in the first instance, and in such ease the p
of the second part shall have no recourse at law or equity against th |
party of the first part, but shall be at liberty to lay any elaim befor
Lieutenant-Governor-in-Couneil, whose decision shall be final.

Section 2 merely refers to the terms of the sale and purchase
and is of no further interest so far as this case is concerned.

Section 3 relates to the position of the defendant, and makes it
clear that under the agreement the defendant was entitled to
possession of the land which he should retain until he made default
in his payments, whereupon he might be deprived of that posses-
sion in the manner provided by sec. 7.

This last named section strictly follows the provisions of sec. 5
of the statute, which to me are perfectly plain and clear and
distinetly provide that in case any purchaser makes default in
his payment as agreed upon, the Board shall be at liberty to take
possession of the lands sold him, how, on giving him the purchaser
one month’s notice in writing of its intention so to do, or if he
cannot be found by posting the notice on the dwelling house or
some other conspicuous place on the premises, and upon =o taking
possession may then proceed to deal with the land as in the first
instance.

The real question then in this case is, did the Board comply
with the statute and the agreement and repossess the land before
entering into the second agreement with the plaintiff? The
evidence discloses that the Board took no further step in this
respect than the giving of the notice, and in my opinion this was

[S2 D.LR.
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not sufficient. It will be observed the statute and the agreement
hoth use the words “take possession” which for want of definition
or consideration as to any special method of application must be
given their literal meaning, and will make necessary some further
act than the mere giving notice of an intention to do a certain
act or thing. This repossession can only be taken after the notice
has been given one month, and nowhere is it stated in nor can it be
inferred from the statute or the agreement that the mere notice
is all the Board has to do to become reinvested with the land.
This view is also borne out by the fact that the provision made,
that the Board “on so taking possession” which infers some
distinetive and positive act on its part in this respect, may then
proceed to again deal with the land. Had it been intended that
the giving the notice only should constitute a repossession of the
land and was all the Board had to do to become repossessed thereof,
it would undoubtedly have said so in plain terms, and there would
not have been the language, such as ““at liberty to take possession”
and “on so taking possession”’ that is now found in sec. 5, and the
words “and possession of said real or personal property is taken
under said section” as found in sec. 7.

In my opinion some other act, such as going upon the land,
demanding and taking formal possession,” was necessary on the
part of the Board before it could or would become reinvested with
the land, and as this was not done the Board was not in a position
to make a second agreement in respect to the disputed land, the
possession whereof remained and still remains in the defendant.
There can be no question of the right of the Board to repossess the
land, but it must proceed in a legal way to do so. and cannot
leg :1ly deal with the same until it is so repossessed, when, as the
statute states, it may deal therewith as it might have done in the
first instance. Neither could the plaintiff maintain the action
because he was not the owner of the land when the same was
commenced this deed being made some time after the writ was
issued, nor was he in possession thereof.

Before concluding this judgment I desire to point out that
the proceeding so far as the second agreement referred to herein
is concerned, was evidently on the part of the Farm Settlement
Board a direct violation of the purposes and intention of the Act.
This Act so-called “An Act to encourage the Settlement of Farm
Lands” in its preamble states that whereas inducements in the
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nature of improved farm lands are being offered as an attraction to
intending settlers to locate in other parts of the Dominion, and
this scheme where adopted has been attended with a large measure
of success; and whereas in order to encourage the young people
of this Province to settle therein, instead of going elsewhere, and
to encourage the repatriation of our people who have gone abroad,
and also to attract the best class of immigrants to settle here,
it is advisable that this Province adopt some similar scheme to
promote the settlement of our vacant lands. This very shortly
defines the purposes and the intention of the Legislature in passing
this statute.

In respect then to the second agreement, it clearly appeared
that the Board had notice when it was making the same that
the plaintiff in this case was a dentist residing at the Town of St.
Stephen, who had no intention whatever of going to reside upon
this property, and did not want it for that purpose. While,
therefore, the Board under the Act had the power to sell, it was
clearly acting in violation of the purposes and intention of the
statute when it entered into the second agréement with the
plaintiff, and not only was it making this agreement in violation
of the law, but having made it they deprived the defendant of the
benefit of the initial and subsequent payments which he had made
to the Board, which together amounted to the sum of $365, and
they made no arrangement whereby he was protected in this
respect, as it would in all fairness seem to have been the proper
and necessary thing for the Board to have done.

The judgment appealed against must be sustained, and this
appeal dismissed with costs. Appeal dismissed.

MOULD v. THE KING.

British Columbia Court of Appeal, Macdonald, C.J.A., Galliker and
McPhillips, JJ.A.  April 6, 1920.
MunicipaL cORPORATIONS (§ 1T C—66)—By-LAWS—PREVENTION OF DISEASE
—ReGuLATION—EXCLUSION.

The Municipal Act, 4 Geo. V. 1914 (B.C.), ch. 52, sees. 105 to 109,
authorizes a municipality to pass by-laws for the purpose of preventing
the spread of infectious and contagious diseases, but the power given is
fulnr regulation only and a by-law excluding the entry of any animal is

tra vires.

ArreAL from a conviction in the County Court for importing
a diseased animal contrary to the provisions of a municipal
by-law. Reversed.
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R. C. Lowe, for appellant; H. B. Robertson, for respondent.

Macpoxarp, C.J.A.:—I would allow the appeal.

(GiaLiner, J.A.—In my opinion the municipality had no
power to pass clause 35 of by-law 62, under which conviction

was had.
I would allow the appeal.
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McPuiLries, J.A.:—The appeal, in my opinion, should be MePhillips,J.A.

allowed. A constitutional point was taken that the By-law No.
62, a by-law relating to public health of the corporation of the
District of Saanich, was ultra vires of the municipal council to
enaet, 7.c., that the field of legislation was occupied by Federal
legislation, which displaced the Provincial legislation. See
Animal Contagious Diseases Act, RS.C. 1906, ch. 75. The
Provincial Aet is, in somewhat similar terms, entitled the “Con-
tagious Diseases (Animals) Act,” RS.B.C. 1911, ch. 46. 1 do
not find it necessary to pass upon this point as the decision 1 have
come to renders it unnecessary. The challenged by-law is elaimed
to be supported by sec. 54, sub-secs. 105, 106, 107, 108, 109 of the
Municipal Act, 4 Geo. V. 1914 (B.C.), ch. 52. The counsel
for the respondent very ably addressed his argument to the
support of the validity of the by-law upon the authority given
by the Municipal Aet and did not consider that the Federal or
Provincial legislation in any way affected the by-law, i.e., that it
was infra vires not ultra vires of the municipal council to enact.
With deference, I do not consider that the by-law is supportable
by the Municipal Act, and a close analysis of the powers conferred,
and an examination of the authorities, persuades me that the
by-law is too extensive in its terms; it is prohibitive in its effect.
The powers conferred are regulatory powers, not prohibitive powers.
If the Legislature intended to confer upon the municipal authority
the power of prohibition and exclusion of animals, suffering from
infectious or contagious disease, it would have been done in apt
language and without that apt language the by-law is incapable
of being supported. Section 35 of the by-law is in the following
terms: 35, No animal affected with any infectious or con-
tagious disease shall be brought into the municipality.” This is
absolutely prohibitive in its effect, and I find no warrant for its
enactment.  The counsel greatly relied upon certain expressions
of ®ir F. H. Jeune in the Court of Appeal of England in Thomas
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v. Sutters (1899), 69 L.J. (Ch.) 27, at page 30, [1900] 1 Ch. 10,
where that eminent and distinguished Judge said:—

If there were a difference between a by-law and a public Act of Parliien
—1I mean if a by-law declared something to be legal, which the publi: |
declared to be illegal or vice versa—1 agree that the by-law could not b w
up against the general law in that sense It may be that the by
law goes beyond that but I cannot myself see any real objection to the by -luy
even if it does go somewhat beyond the Act of Parliament. The Aet, speaki
for the whole country, makes certain things illegal. It does not follow
a by-law speaking for a particular locality may not make some more stringent
provisions with the same objeet.

The difficulty here, however, is that the Act of Parlimmen
the Municipal Act—doesnot declare that it is illegal to bring into «
municipality any animal affected with any infectious or contagious
disease, but we find the by-law so declaring. It might as well be
contended that a by-law would be effective if it in terms excludel
persons as well as animals. It is only necessary to state this

W

proposition to see the extent of the contention made. It cannot he
assumed or implied that the power to pass by-laws relative 1w
health, protection or preservation—the heading appearing alove
—see sec. 105 et seq. authorizes any such drastic power of exclusion
from the municipalities. It is not apower that would be attemyped
to be conferred by Parliament in other than positive and clear
terms—so dislocating to the affairs of mankind and domestic life.

Upon the facts of the present case, we had an animal bought
in the Saanich municipality taken into the City of Vietoria,
examined by the veterinary inspector and ordered to be destroyed
The animal was taken back into the municipality and there
destroyed. In the absence of clear statutory enactment declaring
it to be illegal to have proceeded in this way and a by-law support-
able upon such statute law, it is idle to contend that that which
was done was an illegal act. 1 cannot, with respect, come to the
same conclusion as Lampman, Co. Ct.J. In his reasons for judg

ment the Judge said:—

Clause 35 of the by-law under which the information was laid enacted
that: “No animal affected with any infectious or contagious disense <hall
be brought into the municipality.” This enactment seems to me to be
within the scope of the legislation under which it was passed. Power to
prevent the spread would, I think, include power to prevent the importation.

On the contrary, it is clear to me, after a careful consideration
of the whole matter, and attention given to the authorities,
that the by-law must be held to be invalid and beyond the scope
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of the powers conferred by the Municipal Act. AsT have already
said the by-law is prohibitive, not regulatory and prohibitive
powers have not been conferred—that which has been attempted  \joeip
is. in its nature, totally exclusive and exceedingly drastic in its
effect and would mean that a farmer once having taken an animal
affected with disease beyond the confines of the municipality in
which he was resident could not again bring the animal within the
municipality—even for the purpose of its destruction. It impels
one to the thought that there must be, or will be found, other
legislation dealing with such a situation—but all that it is neces-
sary now to pass upon is, the validity or invalidity of the challenged

0.
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MoPhillips,J.A.
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' ultra vires of the municipal council and must be held to be invalid

mcluded and illegal.

Me (his I think Lord Sumner’s language in Rex v. Broad, [1915] A.C.

mnot b T o . £
. 1110 at 1122, 84 L.J. (P.C.) 247, at 254, is particularly applicable
ative to
P to the present case:
£ above & The rule is well established that if by-laws involved such oppressive or
xelusion E gratuitous interference with the rights of those subject to them as could

find no justifieation in the minds of reasonable men, the Court might well

empted

1 [. ‘ sav, “Parliament never intended to give authority to make such rules,”
l" e 3 per Lord Chief Justice Russell of Killowen in Kruse v. Johnson, [1808] 2
stie life, : Q.13 01, 99, 67 L.J.Q.B. 782, 785,

hought y In the present case, the result must be, in my opinion—

Cietoria, S that the convietion be quashed—the by-law being, as to see. 35
stroyed £ thereof —upon which the conviction was made, invalid, i.e.,
d there section 35 of the by-law not being sustainable, it follows that the

eelaring 8 conviction cannot be upheld.

upport- 4 I would, therefore, allow the appeal—the appellant to have
t which his costs here and throughout in the Courts below.

» 1o the Appeal allowed.

or judg-
BOWEN v. LIGHTFOOT.

| enacted Manitoba Court of Appeal, Perdue, C.J. M., Cameron, Haggarl, Fullerton and

wse shall nnistoun, JJ.A. April 6, 1920,

e to be Musiciear corrorations (§ 11 C )—MUNICIPAL BY-LAW—BENEFIT OF
PUBLIC—OBLIGATIONS IMPOSED, _

A municipal by-law passed for the benefit of the public, and not of

wortation, any particular elass, does not impose any other or greater obligations than

leration those imposed at common law, except the penalties provided in the
2 by-law itself,

horities, sy £ b 1 o Statement,

ArpEAL by plaintiffi from a nonsuit in an action claiming

damages by reason of an attack made on him in the public streets
by two bulldogs. Affirmed.
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J. C. Collinson, for appellant; W. W. Kennedy, for respondent

Perove, CJ.M.,, and Cameron, J.A., would dismiss th
appeal.

HacGarr, J.A. (dissenting), would allow the appeal.

FurLerron, J.A.:—The defendant was attacked on a pullic
street in the City of Winnipeg by a bulldog and a bitch; his elothes
were torn and he was severely bitten.

The defendant Wilkes was the owner of the bulldog. So far
as Wilkes is concerned the only evidence of scienter is that of the
plaintiff himself, who says that some months before he received
the injuries complained of, he and the defendant Wilkes were
engaged in fixing a piano wagon, that the bulldog came along and
he went to pat him, when Wilkes said, “Oh, don’t put your hans
on that dog for he ’aint safe.” If I had been trying the case, |
would have held this sufficient evidence of scienter. The trial
Judge, however, took the contrary view and we should not inter-
fere.

The defendants James Lightfoot and George Lightfoot were
sued as doing business under the name, style and firm of “ Lightfoot
Transfer Co.” and George Lightfoot was sued individually.

There is no evidence in the case which would justify a verdict
against the partnership.

The business was apparently carried on by the defendant
George Lightfoot. There is no evidence whatever to shew that
George Lightfoot had any knowledge of the vicious character
of the dogs.

It is contended, however, that such proof of the scienter was
unnecessary as the dogs were, at the time of the attack, running
at large, contrary to a by-law of the City of Winnipeg.

In other words, the plaintiffi contends that a breach of a
statutory duty followed by damage gives rise to a cause of action.

The leading case on the subject, and one which has been
approved and followed in all subsequent cases, is Coz v. Burbidy
(1863), 13 C.B. (N.8.) 430, 143 E.R. 171. In this case the plain-
tiff, a little boy about five years of age, was playing in the road,
when a horse, which was on the footpath, struck out and kicked
him in the face, injuring him severely.

Section 25 of the Highway Act, 1864 (Imp.), made it unlaw-
ful, except where there are wastes or unenclosed lands, to allow
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ondent animals to stray on to the highway, and the owner is liable to a

fine if he does so.

The Court, consisting of Erle, C'.J., Williams, Willes and
Keating, JJ., held that the plaintiff could not recover.

blie s T 2
Pubiy The argument for the plaintiff was that the fact of the horse
clothes being loose on the highway contrary to the statute was primd
facie evidence of negligence.

Erle, C.J., at page 435, said:—
of the As between the owner of the horse and the owner of the soil of the high-
seeived way or of the herbage growing thereon, we may assume that the horse was
trespassing; and, if the horse had done any damage to the soil, the owner
of the soil might have had a right of action against his owner. So, it may
ng and be assumed, that, if the place in question were a public highway, the owner
hands = of the horse might have been liable to be proceeded against under the Highway
Act. But in considering the claim of the plaintiff against the defendant f
the injury sustained from the kick, the question whether the horse was a
e trial e trespasser as against the owner of the soil, or whether his owner was amenable
inter- & under the Highway Aet, has nothing to do with the ease of the plaintiff
page 436) . . . I take the well-known distinetion to apply here, sthat
the owner of an animal is answerable for any damage done by it, provided it
be of such a nature as is likely to arise from such an animal, and the owner
htfoot « knows it . . . It reduces itself to the question whether the owner of a

iss the

No far

8 Were

case, |

were

horse is linble for a sudden act of a fieree and violent nature which is altogether
contrary to the usual habits of the horse, without more (puge 437

Hadwell v. Righton, [1907] 2 K.B. 345, was the case of a fowl
flying into the spokes of a bicycle causing it to upset.

Phillimore, J., on the assumption that the fowls were unlaw-
fully upon the highway, held that the damage which in fact
happened was not of such a nature as was likely to result from
their unlawful presence there and that the defendant was not
liable.

To the same effect is the case of Heath's Garage Ltd. v. Hodges,
[1916) 1 K.B. 206, 32 T.L.R. 134 (affirmed, [1916] 2 K.B. 370,
32 T.L.R. 570).

The leading English cases on the point are reviewed in Millar
v. O'Dowd (1917), 36 N.Z.L. Rep. 716.
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aic In Nass v. Eisenhauer (1907), 41 N.S.R. 424, the plaintiff
r(ll[ sought to recover damages from the defendant for injuries to
ad,

plaintifi’s ox caused by defendant’s oxen which were at the time
upon the public highway in violation of a by-law of the muni-
cipality.

The Court of Appeal held that “without proof of scienter
defendant could not be held liable” (see headnote 41 N.S.R. 424).
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The by-law in the case under consideration does not, therefor
help the plaintiff, and there can be no recovery.

DexyistovN, J.A.—The plaintiff bases his action on tw
grounds—first, that the defendants knew that the dogs wor
vicious, and alternatively, that they were on the highway contrin
to the provisions of By-law No. 1603, sec. 31, of the City of
Winnipeg, which reads as follows:—

No person or persons shall permit or suffer his, her or their dog, and 1
dog shall be permitted or suffered to run at large in the city without a «
and metallic plate mentioned in see. 27 of this By-law, nor unless such g
is accompanied by and is under the immediate charge and control of s
competent person, and any dog found running at large, contrary to th.

provision, shall be liable to be captured and disposed of as hereinafter jiro-
vided.

A well-known case on action for damages for breach of statutor
duty is Groves v. Wimborne, [1898] 2 Q.B. 402. This was a cix
under the Factory & Workshop Act, 41-42 Viet. 1878, ch. 14
It imposes a duty to fence certain machinery.  The Aet is a pulilic
Act, passed in favour of the workers in factories and worksho)»
to compel their employers to do certain things for their protection
and benefit. It was held that an injured workman had an action
for breach of statutory duty notwithstanding the provisions
the Act that the employer should be liable to fine in respect to
that breach of duty. In dealing with the intention of the Legis-
lature it is material, as Kelly, C.B., pointed out in giving judgment
in the case of Gorris v. Scott (1874), L.R. 9 Exch. 125, to consider
for whose benefit the Act was passed, whether it was passed in
the interests of the public at large or in those of a particular ¢lus
of persons.

In the case under consideration there can be no doubt that the
by-law prohibiting dogs from running at large was passed in the
interest of the general public and not of any class of citizen.

Tompkins v. Brockville Rink Co. (1899), 31 O.R. 124, 133, is
a case in which Meredith, C.J.0., dealt with the claim for damages
of a plaintiff who alleged that his property would be depreciated
in value, and his insurance premiums increased by reason of the
erection of the defendant’s building in contravention of a fire hy-
law of the Town of Brockville. He says at page 130:—

When one looks at the number of acts lawful to be done at common
law which municipal eouncils are by the Municipal Act permitted to prohibit
or to regulate, and the number of duties which do not exist at common law
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which they are permitted to impose . . . one is startled by the pro-
position that in each case a duty is imposed for the failure to perform which
an aetion lies by one who is injured owing to the non-performance of it,

And at page 132:—
The proper conclusion to be come to on the main question is, I think,
that no such right of action as the plaintiff asserts is vested in him,

In Ward v. Hobbs (1878), 4 App. Cas. 13, the defendant, in
violation of the Contagious Diseases (Animals) Act (Imp.), sent
pigs to market which were suffering from typhoid fever. They
were bought by the plaintiff without warranty subject to previous
inspection.  The pigs died and infected other pigs of the plaintiff
and he sued for damages, relying on the violation of the statute as
sufficient to maintain his cause of action. It was held that the
Act was passed for the benefit of the public and has nothing to
do with the bargains of particular persons: (Lord O'Hagan, at
page 28).

This case was followed in Saskatchewan in an action based on
a violation of the Noxious Weeds Ordinance, on the ground that
an individual had no right of action under the statute which he
did not have without it. Nargang v. Kirby (1911), 4 S.LR. 309.

In Baldrey v. Fenton (1914), 20 D.L.R. 677, 7 S.1.R. 203, it
was held that a right of action acerued to a plaintiff whose horse
fell into an open well of the defendant. The statute, RS.S,
1909, ch. 124, see. 2, provides:—

2) No person shall have on his premises or on any premises oceupied
by him any open well or other excavation in the nature thereof of a sufficient
are and depth to be dangerous to stock and aceessible to stock of any other
person which may eome or stray upon such premises.

The judgment is based on Butler v. Fife Coal Co., [1912] A.C.
149, and Watkins v. Naval Colliery Co., Ltd., [1912] A.C". 693, but
an examination of these cases and of the statute quoted clearly
shews that the legislation referred to was passed in the interest
and for the benefit of a particular and specified class of persons,
workmen or stock owners, and that a right of action for breach
of the statutory duty was given to such persons in accordance
with the rule laid down in Groves v. Wimborne, [1898] 2 Q.B. 402.
The intention of the Legislature to enlarge the common law rights
and liabilities of the respective parties is apparent.

In Moon v. Stephens (1915), 23 D.L.R. 223, 8 S.L.R. 218,
two mules running at large in contravention of and contrary to a
by-law of the municipality, trespassed upon the plaintifi’s property
and caused damage. The defendant was held liable, but, I take
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A
i M_AN it, was liable at common law, the breach of the by-law being t:key In
2! C. A. as evidence of negligence on his part and not the foundation of tl and 1
j Bowex  Tight of action. of the
thm:"roor. . Where a statutory duty is impo:«-'d upon a railway company B of it
o s AN the nature of a duty to take precautions for th.o safety of persons ownel
g lawfully travelling in its carriages, crossing its line, or frequenting the e
its premises, the company will be responsible in damages to o & and fi
i member of any one of these classes who is injured by their neglicent |85 T
| omission to discharge, or secure the discharge of, that duty prop- is 88
! erly, but the injury must be caused by the negligence of the con- ‘: that i
pany or its servants: per Lord Atkinson in G.T.R. v. McAlpiw, the o
" 13 D.L.R. 618, [1913] A.C’. 838, 16 Can. Ry. Cas. 186. This is upon
! : another example of legislation in favour of specified classes as dog w
H distinguished from the general public and moreover by sec. I8 violat
of the Railway Act, 9-10 Geo. V. 1919, ch. 68, a cause of action is dog u
; declared to exist by the express words of the statute itself. ownel
In Zumstein v. Shrumm (1895), 22 A.R. (Ont.) 263, the judg- with
ment of the Court of Appeal for Ontario was given by Hagury, to agl
(.J.0,, to the effect that the owner of a turkey cock which, without tion |
negligence, strays upon the highway contrary to a by-law of the any g
f municipality is not liable for damages resulting from a hors exprer
taking fright and running away at the sight of the bird acting as of the
| turkey cocks generally do. Disobedience of the by-law was byl
distinetly raised on the argument by Moss, Q.C., but the Chie ";l""'
‘ Justice, at page 267, disposed of the case on the ground that there B 1
| was “no evidence from which negligence on the defendant’s part & of th
can be proved or presumed or any knowledge possessed Iy him 5 in its
of the possibility of his turkey cock acting so as to frighten horses” : plain
l The law in the United States on this subject is collected in ’ defen
! | . Corpus Juris—sub nomine Animals—vol. 3, page 94, secs. 324 ' knew
[ i to 340. It varies in different States and as laid down by dificrent B8 from
Courts, but as a general rule it appears that scienter continues é, T
i to be an element of liability unless expressly dispensed with by ‘; that 1
the statute. Vide Corp. Jur., sec. 340. 3 in th
The owner of a dog is no doubt answerable at common lay upon
for damages of a certain class caused by such dogs when negligently not fe
running at large, but such owner is not liable for damages caused § not sl
by the dog which could not be contemplated in the absence of any 1
knowledge that the dog was so disposed: Turner v. Coates, [1917] 'i 21

1 K.B. 670.




52D.LR 52 D.LR.| Dominion Law Revorrs
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In my opinion this by-law was intended to license, regulate, MAN.
tion of the

and restrain, as well as to tax dogs and was passed for the bhenefit O &
of the public and not of any particular elass, and that a hreach

Bowex
of it does not impose any other or greater obligations upon the t

company

y . ; Licurroor.
of persons owner than those imposed at common law, excepting, of course,

equenting

the penalties provided by the by-law itself, which are confiscation
Ages 10 a and fine.
negligent

The view is taken that the prohibition contained in the hy-law
uty prop-

is as valid as a direet enactment of the Legislature itself, but
the com-

WeAlpine
This is

Jasses as

that it was not within the contemplation of the Legislature, or
the city council, to do more than regulate the running of dogs
upon the streets. It was never contemplated that the owner of o

dog would be subjeet to more than the preseribed penalties for a
sec. 385 violation of the by-law. Had it been otherwise an unattended
“action is dog upon the highway, without any negligenee on the part of his
! owner, might subject that owner to heavy damages by interfering

he judg- with motor traffie, frightening horses, and so forth. T am unable

Hagarty, to agree that the numerous municipal hy-laws which are in opera-

» Without tion have overturned the common law rights of the ecitizens to

wof the any greater degree than is necessary to give effeet to the elearly
a hors expressed purpose of those hy-laws, or that it was the intention
acting as of the Legislature to make non-performance of a duty imposed by a

law was hy-law statutory

he Chief
hat there

ind actionable negligence, unless such intention

expressly or impliedly appears as part of the enactment

Upon the authorities the conedusion is reached that the presenee
nt's part of these dogs upon the highway in contravention of the by-law
in itself gave no right of action to the plaintiff.  In attacking the
plaintifi they were displaying a degree of feroeity for which the

[ by him
horses.”

vetodd . » o0
lected in defendants can only be held responsible at common law if they

knew that the dogs were so disposed and failed to prevent them
from coming into contact with the plaintiff,

The County Court Judge granted a nonsuit on the ground
that there was not sufficient evidence of scienter as to viciousness
in the dogs. There was no jury in the case, and had he called
upon the defence his judgment would have been the same. 1 do
not feel justified in reversing him on this point as the evidence is
not sufficiently strong to convinee me that he was wrong.

I would dismiss the appeal with costs. Appeal dismissed.
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EDDY v. MILLMINE.

Ontario Supreme Courl, Appcllate Division, Mulock, C.J.Er., Clute, Suthrland
and Masten, JJ. March 26, 1920,

L Parnes (§ 1 A 50) Corvorarion  Prorer prasTier—INpiving
SUING ON BEHALE OF HIMSELE AND OTHERS — ADDING CORPORA 110y

Where a corporation is a proper plaintill eireumstances may entitl
an individual saxpayer to hring an action on bhehalf of himself and o)
others of his class for the henefit of the corporation, but he must firg
shew the Court sufficient reason for the corporation not being a party
plaintiff and when so exeused the corporation should be made a party

corrorarion (§ 11C69) - Muoxiewan Aer (ON1)—Exriiss
WORDS-—SCork.

The words “travelling or other expenses ineurred in respect 10 mtters

wertaining to or affecting the interests of the corporation’ as used in 1l
Tunicipal Aet (Ont), 1 Geos Vo 1911 eh. 33, see. 19, are wide enongl 1o

cover the expenses of o delegation sent to Ottawa to induee the Govery

ment of Canada to exempt from military  serviee men engaged as fam

workers in the township.

Arrear by the defendants from the judgment of a County
Court Judge in favour of the plaintifl in an action to compel the
restoration to the treasury of the Municipal Corporation of the
Township of Burford of a sum of $219.13 paid out of corporation
funds, wpon a resolution of the township council, for the expenses
of a deputation to Ottawa in =upport, of the repeal of an Order-in
Council.

W. 8. Brewster, K.C., for appellants, other than the defendant
Barker; Gordon Waldron, for defendant Barker, appellant; W. T
Henderson, IK.C., for plaintill, respondent.

Murock, CJ. Ex.:oThis is an appeal from the judgment of
the learned Judge of the County Court of the County of Brant
ordering the defendants to pay to the Treasurer of Burfon
$219.13. The faects out of which this litigation has arisen are as
follows:—

In the year 1918, at a public meeting held in the Township
of Burford, in the County of Brant, it was resolved that a dele
gation from the said township should be sent to Ottawa o join
with delegations from other portions of the Provinee in a profest
to the Government against a certain Order-in-Couneil amending
the Military Service Aet, and rendering liable to conseription
men who were engaged on farms in the production of food. In
response to such resolution, the township couneil sent to Ottawa
a delegation composed of the five defendants and four others, and
the travelling expenses of the delegation, amounting to $219.13,
were paid out of moneys of the township.
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The plaintiff, a ratepayer of the township, who sues on behalf
of himself and all other vatepayers of the township, contends
that such payment was illegal, and asks that the defendants who
were the members composing the said couneil, and who direeted
the payment of said sum, be ordered 1o repay the same to the

municipal corporation.

Objection was taken to the constitution of the action, it being
argued that it eould not he maintained ot the snit of an individual
ratepayer, though suing on hehalf of himsell and all other rate-
payers, but should have heen brought in the name of the corpor-
ation. The corporation is the proper plaintiff; circumstances
may entitle an individual ratepayer on hehalf of himself and all
others of his class to bring an action for the benefit of the corpor-
ation; but he must first shew to the Court safficient reason for the
corporation not being a party plaintill, and, when so exensed,
the corporation should be made a party defendant.  Here, if the
corporation is not a party plaintifi or defendant, there is no person
before the Court to receive any moneys which may be found owing
to it, or to give acquittance in respect thereof.  Further, the
corporation would not be hound, and the defendants would be
liable to as many actions as there ave vatepayers: Bowes v. City
of Toronto (1858), 11 Moo. P.C. 1635 Foxs v. Harbotlle (1843),
2 Hare 461; Mozley v. Alston (IS17), 1 Phillips 790; Hamilton v.
Desjardins Canal Co. (1849), 1 Gr. 1, 21,

So far as appears, no attempt was made before action begun
to have the corporation bring the action: hut, after the defendants
other than Barker, in their statement of defence, had denied the
right of the plaintifi to maintain the action, his solicitor wrote to
the township couneil asking the corporation to join in it as a
party plaintifi.  The council, however, by resolution, refused to
do so, the resolution being also open to the construetion that the
couneil would not bring an action in the corporation’s name for
the purpose of recovering the moneys alleged 1o have heen mis-
applied,

Under these circumstances, the plaintiff, suing on behalf of
himself and all other ratepayers, is entitled, on adding the cor-
poration as a party defendant, to maintain this action, and leave
should be given so to amend.
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I infer from the action of the couneil that the corporation is
opposed to the plaintifi’s claim. If such be the case, I see no
reason for withholding my opinion in regard to the merits of the
action. Nevertheless the corporation, when added as a pariy
should, if it desires it, be heard before the order on this appesl
is issued.

Dealing then with the merits of the question. The council,
unless authorised by statute, would have no right to expend moneys
of the ratepayers in payment of the travelling expenses in question
The defendants, however, contend that the payment was author-
ised by see. 427 of the Municipal Act (4 Geo. V. ch. 33, see. 19),
which is as follows: “(1) The council of a city, town, village, county
or township may pay for or towards the reception of " (doubtles
meant for “or”) “entertainment of persons of distinetion or the
celebration of events or matters of national interest or importanee,
of for or towards travelling or other expenses incurred in respect
to matters pertaining to or affecting the interests of the cor
poration, a sum not exceeding in any year,” ete.; and the question
is, was the mission of the delegation to Ottawa a matter pertaining
to or affecting the interests of the corporation? The term “cor-
poration” is not, I think, here used in its strict sense, as defined
by Dillon on Corporations, 5th ed., see. 31: “A municipal cor-
poration, in its strict and proper sense, is the body politic and
corporate constituted by the incorporation of the inhabitants of
a city or town for the purposes of loeal government thereof.”

Further on, in see. 33, he states that the primary and funda-
mental idea of such a corporation is “an institution to regulaw
and administer the internal concerns of the inhabitants of «
defined loeality in matters peculiar to the place incorporated, or
at all events not common to the State or people at large.”

The Legislature has, however, from time to time enlarged the
powers of municipal corporations beyond those merely local or
municipal; and see. 427 is an instance of the grant by the Legis
lature to the corporation of extra-municipal powers. That scetion
empowers councils to expend a limited amount of the taxpayers’
money in the reception or entertainment of persons of distinetion,
in the celebration of matters of national interest or importance,
and in payment of travelling expenses in respect of matters per-
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taining to or affecting the interests of the corporation. The
object of the delegation’s mission to Ottawa was to induce the
Government to exempt from military service men who in the
township were engaged as farm-workers. Was that object a
matter affecting the interests of the corporation? It is the duty
of the corporation to regulate and administer certain matters
affecting inhabitants of or persons within the township, and, in
the discharge of such duty, the corporation is empowered to
levy and eolleet taxes from the ratepayers. The learned trial
Judge expressed the view that the mission of the delegation to
Ottawa affected the interests not of the corporation but of a
mere section of the inhabitants of the township, namely, those
who were of opinion that the cause of the Allies would be better
promoted by men who were engaged in farm-work remaining at
home and producing food rather than by their serving in the
army.

With respect, I am unable to share this view of the learned
trial Judge. The Legislature has east upon the corporation
certain statutory duties, such as the maintenance of roads, bridges,
schools, gaols, police service, ete., which require expenditure of
public money, and has authorised the corporation to raise the
necessary funds by taxing the ratepayers of the township.  The
withdrawal from the township for military or other purposes of
men engaged in farm-work would doubtless diminish the profits
derived from the farm, and would also relieve such men from

payment of the share of taxes theretofore borne by them. In

cither ease there would remain less wealth and fewer persons in
the township liable to taxation. Those who continued ratepayers
would be obliged to bear greater burdens, and if the depopulation
were to assume sufficiently large proportions the corporation might
be unable to exact from the remaining ratepayers sufficient moneys
wherewith to enable it to perform its statutory duties.  Whether,
therefore, such depopulation were to assume such proportions
as to render it impossible for the corporation to perform its statu-
tory duties, or were so slight as merely to reduce to a material
extent the tax-paying power of the remaining ratepayers, in
cither case the interests of the corporation would be affected.

I am of opinion that a public measure such as the Order-in-
Council in question, if acted upon, would have had the effect of
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ONT. reducing the number of farm-workers in the agrieultural Township |
of Burford, with the consequent impairment of the corporation’s oy
ability to perform its statutory duties; and, therefore, the travelling pert

Mutmang,  CXPenses of the delegation in proceeding to Ottawa in order 1o tosil
“7 induce the Government to repeal the Order-in-Couneil was g but
Mulock, € ¥x S ; oy p : e
matier “pertaining to or affecting the interests of the corporation fun
of Burford. : . e
For these reasons, 1 think this appeal should be allowed, tha
the judgment below should be set aside, and that judgment star
should be entered dismissing the action with costs here and con
helow, ind
Clute, ). ‘Lure and SurnerLAND, 1), ¢ rd wit mock, CJ. Ex, ]
m.n.':r'\.'.ml.J. Crure and SuvrnerLasn, JJ., agreed with .hfl LOCK, J kx agri
Musten, 1. Masren, J.o—1 have had an opportunity of perusing the caal
judgment. of my Lord the Chief Justice, and 1 agree with his -
conclusion that this appeal should be allowed. of 1
The issue in this action falls to be dealt with under the inter- has
pretation to be placed on see. 427 of the Municipal Act (4 Geo, (th
V. ch. 33, see. 19), which reads as follows:— wh
(1) The eouneil of a eity, town, village, county or township may pay for affe
or towards the reeeption of (or) entertainment of persons of distinetion or ll(‘]]
the eelebration of events or matters of national interest or importance, or for ol
or towards travelling or other expenses ineurred in respeet to matters per o
taining to or affeeting the interests of the corporation, a sum not exceeding tha
in any year in the ease of of |
(a) n eity having a population of not less than 100,000 s $20,000 tak
(h) a ety or town having a population of not less than 20,000. 2,500 at
(¢) a eity or town having a population of not less than 10,000, 1,000
(d) neounty...... " % T T 1,500
(¢) other munieipalities. ... 500 the
The question is, was the expenditure here in question an '"f
expenditure for or towards the travelling or other expenses incurred f‘“!
in respeet to matters vertaining to or affecting the interests of “:'
the Corporation of the Township of Burford? ap
In determining that question it is necessary to bear in mind cou
see. 8 of the Municipal Aet: “The inhabitants of every county, ex}
city, town, village, and township shall be a body corporate for nol
the purposes of this Aet;” and that the body corporate so con- tou
stituted is an entity distinet from the inhabitants which con- ?‘
stitute it, just as an ordinary company is an entity distinct from I:)
its shareholders. ol

fac
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This leads to the conclusion that the words * matters pertaining
to or affecting the interests of the corporation™ mean matiers
pertaining to or affecting, not the private interests of one inhabi-
tant or several inhabitants, or even all the inhabitants as such,
but matters pertaining to or affecting some power, duty, or other
function of the corporate entity known as the * Municipality of
the Township of Burford,” or its revenues or property.

It appears in the present case that the interests of a sub-
stantial number of inhabitants of the township were affeeted in
common by a certain proposed publie action, namely, an Order-
in-Council providing for the conseription of men engaged in
agricultural pumsuits. That being shewn, | think the onus was
cast upon the plaintiff of establishing clearly that neither the
revenues nor property nor any of the powers, duties or functions
of the corporation were affected by the proposed action.  That
has not been established here; and, without going into detail
(though 1 agree with all that has fallen from my Lord), 1 am
wholly unable to see how it can he contended that it might not
affect the interests of the corporation, as above defined, if it were
depleted of its young men engaged in agricultural pursuits.  1f
it might affect those interests, and il the couneil honestly helicved
that they might be affected, then it is not for the Court to judge
of the reasonableness or suggested unreasonableness of the action
taken by the council in paying the expenses of sending o dele-
gation of councillors to Ottawa to oppose the proposed law.

1 ought not to part with the case, however, without eniphasising
the faet that the members of a municipal council, while not
trustees, are yet guardians of the funds of the municipality com-
mitted to their charge; that no expenditure can be justified unless
it is made in good faith; and that, where the funds of the muni-
cipality are used for or towards the travelling or other expenses of
councillors themselves, the onus is on them to shew that the
expenditure was bond fide in the interests of the corporation, and
not for the pleasure of councillors desirous of taking a junketting
tour. The Court will scrutinise such expenditures with a jealous
eye. Every such expenditure must from this aspeet he justified
by its own particular facts, and should not be made by wise and
honest councillors without taking ecare that there are ample
facts to justify it.

8 C

Fppy

\I|||‘\.||\|

Muston, §
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In the present case I think there was ample justification, and
I coneur in the disposition proposed by my Lord the Chief Justice,
that judgment be entered dismissing the action, with costs here
and below.,

I prefer to reserve for future consideration the question of
the plaintifi’s right to maintain the action, in the circumstances
and in the form here shewn, as well as the propriety of allowing
an amendiment at this stage of the action.  These seem to me 10
be very difficult questions not necessary to be determined in the
present case.

Appeal allowd

[The order of the Court, as drawn up and entered, provided that costs
should be paid by the plaintiff to the defer ts forthwith after taxation
thereof —“And the Taxing Officer is to determine whether the defendints
had suflicient reasons for severing their defences, and if and so far as it <hall
appear that they had not, then the said Taxing Officer shall allow only on
set of costs.']
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wtion, and PETROPOLIS v. THE KING.

v bl Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin, and
ef Justice, 4 Mlgmlull 4. \qu1 1920, g, Ang
BaiL AND RECOGNIZANCE (§ I—11)—CRiMINAL cASE—MEANING OF WITHIN
SupREME COURTS AcT—FINALITY OF ORDER OF ProvINCIAL CoURrts,
Order of the Supreme Court of Nova Scotia on dismissing an applic u-
testion of tion to set aside an order authorizing the estreat of a recogniz: ande ari
out of & criminal charge is a criminal case within the meaning of see. 36
(b) of the Supreme Court Act and there is no appeal to the Supreme
"allowing Court of Canada from such order.
[Mitchell v. Tracey (1919), 46 D.L.R. 520, 58 Can. S.C.R. 640; Re
to me 1 MeNutt (1912), 10 D.L.R. 834, 47 Can. SC.R English Judieature
Wl in the Act 1877, sec. 47; Criminal Code sec. 1100, considered.)

wosts hepe

mstanees

ArpeAL by special leave, by a surety, from a judgment of the Statement,

lowd Supreme Court of Nova Scotia (1919), 50 D.L.R. 427, sub nom.
; The King v. Mandacos, dismissing a motion to set aside an estreat
o of a recognizance. The Crown took the preliminary objection

l"""'l"' ;“'{1 that the appeal being a eriminal case an appeal did not lie. Appeal
WS sha

v only one % quashed.

J. J. Power, K.C., fo ppellant.

F. F. Mathers, K.C., ' .eputy Attorney-General, for the Crown,

Davies, C.J.:—1 concur with my brother Anglin.

Ivinaron, J. (dissenting):—The appellant entered into a
recognizance taken before a stipendiary magistrate in and for the
County of Halifax, who had committed one Basil Mandacos for
trial upon a charge of indecent assault, for the sum of $1,000,
which was made upon the following condition:—

The condition of the within recognizance is such, that whereas the said
Basil Mandacos was this day committed for trial to stand his trial at the next
term of the Sup Court of Criminal Jurisdiction to be holden in and for
the County of Halifax on the 6th day of October A.D. 1918, for that he did
at Dartmouth in the County of Halifax on the 1st day of May, A.D. 1918,
unlawfully and indecently assault one Jennie Young.

1f, therefore, the said Basil Mandacos will appear at the next Court of
Criminal Jurisdiction to be holden in and for the County of Halifax and there
surrender himself into the custody of the keeper of the common jail there and
plead to such indictment as may be found agminst him by the grand jury
for and in respect to the charge aforesaid, and take his trial upon the same,
and does not depart the said Court without leave, then the said recognizance
to be void, otherwise to stand in full force and virtue.

The Judge who was first applied to for an order enforcing the
same, directed it to be estreated because the accused did not appear
and plead to an indictment for rape found by the grand jury.

Thereupon another Judge was applied to by the appellant
to set aside the order and the writ of fieri facias issued thereon.

22—52p.LR.
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Due notice was given of said motion by service on the Attoruey-
General of Nova Scotia.

The Judge, so applied to, referred the motion to the Supreme
Court of Nova Scotia at the November Sittings, 1919,

The Court entertained the motion without making any question
of such a course of procedure being correctly adopted as the node
of relief, so far as hearing of argument and deciding it.

The majority of the Court held, 50 D.L.R. 427 (Longley, J.,
dissenting), that the motion should be dismissed because upon
their construction of the recognizance and conditions the accused
having been presented by the grand jury in a true bill accusing
him of rape, and failed to plead thereto the surety was liable.

It is objected by counsel for the Attorney-General that the
appeal here, though allowed by the Court below, admittedly the
Court of last resort in the Province, is not within our jurisdiction,

The question must be determined by the interpretation and
construction of sec. 36 of the Supreme Court Act, R.8.C. 1906
ch. 139, which reads as follows:—

36. Except as hereinafter otherwise provided, an appeal shall lie to the
Supumc Com-\‘. from any final judgment ol the bl‘h-t Court of final resort
now or h blished in any Province of Canada, whether such Court
thounolAppulordonpnnl)urudwuon,mummwhhhthe(ound

ion is & Superior Court, provided, that (a) there shall be no
lppeallmnnjudmntmmyu-dpmmdmp(oror upon a writ of
habeas corpus, certiorari or prohibition arising out of a criminal charge
any case of proceedings for or upon a writ of habeas corpus arising out of any
claim for extradition made under any treaty; and (b) there shall be no appesl
in a criminal case except as provided in the Criminal Code.

I am unable to understand how proceedings for the recovery
of the alleged debt due the respondent can be as urged either a
criminal case or within any of the other exceptions in foregoing.
¥ The Crown Rules made February 2, 1901, by the Judges of
the Supreme Court of Nova Scotia, seem to substitute for all

earlier procedure a clear and explicit method of dealing with all
such debts by Rule 83, rendering it the duty of anyone taking s
recognizance to transmit it to the office of the Clerk of the Crown
in the county in which the proceedings are instituted and file
the same there.

The procedure for enforcing same does not in any way savour
of criminal charge nor in any respect does the judgment enforcing
the recognizance constitute the surety a criminal or the motion

52D
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» Attoruey. to set aside the judgment against him, a eriminal ¢ » within the

meaning of sec. 36 quoted above. 8. C.
I, therefore, have no doubt of our jurisdiction. The provisions
in the Criminal Code relative to the enforcement, of such an
1Y question obligation are obviously made to adopt the local Court and officers —_—
3 the niode who may be applied to therefor, and the legal machinery provided Enpion.d.
thereby as it were as that through which such enforcement is
made as that which is most appropriate.
The case of those claims arising in Nova Scotia would seem
to fall under sec. 1099 of the Code which is supplemented by the

ie Supreme

PerropoLis

v.
Tae Kiva.

ongley, J.,
ause upon
he accused

I accusing rules I have already referred to.

iable. The power and procedure are what the Province may have
| that the » furnished by virtue of its legislative authority under the B.N.A.
“A‘dl\ the . Act.

sdiction. g The motion on its merits ought, I think, to have been allowed.

ation and

"y The language of the instrument seems to me, with great respect,
5.0, 1906,

incapable of any other meaning than what it says.

1 Tie to the Hagarty, CJ., is good enough authority for me, and his

final rosort [ ; several judgments on behalf of the Queen’s Bench hearing a
such Cowt | motion of same nature as that in question herein in the cases of
h'::l;’;:'d The Queen v. Wheeler (1865), and The Queen v. Ritchie (1865),
e “n': 1 3 Can. Cr. Cas., note pp. 7, 8, I should abide by.

nal charge The high regard I hold for the late Killam, J., should induce
!":; ;’:’:‘j me also to give heed to his in the Queen v. Hamilton (1899), 3
Can. Cr. Cas. 1, but that case he decided is not so clearly in
recovery point.

| either & All these cases, however, clearly indicate that the law for
roing. relief for an improper forfeiture of recognizance is recognized

ludges of elsewhere in Canada as well as in Nova Scotia to be the same.
e for all If the converse case had been made to appear and a recognizance
with all taken to ensure the accused answering the higher charge of rape
taking 8 and an indictment found for only indecent assault, the respond-
\e Crown ent’s contention herein might be more arguable, but we need not

and file follow that, I submit, further or pass any opinion thereon.

I may point out, however, that the Criminal Code by sec. 856,

vy savour seems to authorize any number of counts in an indictment save
nforeing in the case of murder, and hence the Crown officer retained in such
+ motion a case as this might be well advised to meet the difficulty which
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‘i"' has arisen here by following a count for rape with one for indecey
8.C. assault.
Bisnatniis 1 would, therefore, allow the appeal with costs.
Tz ‘i-(“m_ A.\'m:m: J.:—In my opinion thi's is an “appeal in.u erimingl
o case”” within clause (b) of the proviso to sec. 36 of the Suprene

Court Act, which enacts that, “There shall be no appeal in g
criminal case except as provided in the Criminal Code.”

This Court quite recently determined in Mitchell v. Tracy
(1919), 46 D.L.R. 520, 58 Can. 8.C.R. 640, in accordance with the
view expressed by three of its members in Re MeNutt (1912,
10 D.L.R. 834, 47 Can. 8.C.R. 259, that the words, “criminil
charge,” in clause (a) of the same proviso are used in u very
wide sense—in contradistinction to the word “civil.” 1 think
the words, “criminal case” in clause (b) should receive a similar
construetion. These words in my opinion were used to signify
what is more artfully expressed in sec. 47 of the English Judicature
Act of 1877 in the words, “any criminal cause or matter.” Thes
latter words have, time and again, been held to extend to all the
various proceedings incidental to a criminal prosecution. Er
parte Alice Woodhall (1888), 20 Q.B.D. 832; The Queen v. Stk
(1876), 2 Q.B.D. 37; and Rex v. Governor of Brixton Prism,
[1910] 2 K.B. 1056, cited by Mr. Mathers in his excellent argument,
are instances. As put by Fletcher Moulton, L.J., at page 1065,
in the case last cited, discussing the scope of the words, quoted
from the English section:

If any portion of an application-or order involves the consideration of s

criminal cause or matter, it arises out of it and in such a case this Court
(the English Court of Appeal) is not competent to entertain an appeal.

Lord Esher, in the Woodhall case had said, at page 836:
1 tlnnk that the clause of sec. 47 in quuuon applies to a decision by way

of judicial determination of any question raised in or with regard to proceed-
mp the lubject-mam of which is criminal at whatever stage of the proceed-
ings the question arises.

He repeated this language in Reg. v. Young (1891), 6t LT
16. See also Ez parte Schofield, 1891] 2 Q.B. 428. The Criminal
Code makes no provision for the appeal before us, sec. 1024, It
therefore does not lie.

In substance what is sought—what the appellant must obtain
in order to succeed—is the setting aside of the order for the estreat
or forfeiture of the recognizance given by him for the appearance
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for indecent of one Mandacos to answer “such indictment as may be found CAN.

against him by the grand jury in respect to the charge aforesaid,” s.C
viz, a charge “that he . . . unlawfully and indecently Prraorouss
a erimingl assaulted one Jennie Young.” v
» Tae Kina,

e Supreme The information laid was for rape. The magistrate holding
ppeal in g the preliminary investigation thought the evidence would not
» ) support that charge and committed the accused for trial “for
v. Tracey the lesser charge of indecent asaault” and thereupon took the

Anglin, J

ce with the recognizance of himself and the present appellant for his appear-
utt (1912), ance to stand his trial. The grand jury in due course presented
“erimingl 8 an indictment for rape. Mandacos failed to appear for trial.
in a very By an order, dated April 14, 1919, entitled, “In the Supreme
I think Court; March Criminal Sittings, 1919: Between, the King,
pa similar 8 plaintiff, and Basil Mandacos, defendant,” the recognizance was

to signify [ ordered “forfeited and estreated” and directed to be “placed upon

Judicature the estreat roll.” The roll prepared by the clerk of the Court
These 1S is produced and after setting out the recognizance proceeds:—

to all the B and afterwards the said Basil Mandacos did not fulfil the conditions of the

ition. Er BB said recognizance but failed to surrender himself and take his trial as therein

provided and after having been duly called in open Court the said recognizance

n V. Stec was, on the 14th day of April, A.D. 1919, at Halifax aforesaid, declared and

m - Prison, adjudged by the Court to be forfeited and estreated. Therefore it is con-
Argument, sidered that Our Sovereign Lord the King, do recover, ete.

age 1063, These proceedings were all taken under the Criminal Code,
Is, quoted and (except possibly the final adjudication on the roll) in the

discharge by the Supreme Court of its duties as a Court of criminal
aration of & jurisdietion.
this Court The contention of the appellant on the merits is that the
peal condition of the recognizance did not require the prineipal
to appear to answer an indictment for rape, but only for indecent
b assault; and that there was, therefore, no breach justifyving
e proceed estreat,
The forfeiture and estreat of bail always was a function of the

b:

ion by way

. 66 LT. Criminal Courts. No other Court has judicial cognizance of the
('riminal fact of the default on which the estreat is based, which occurs
1024, It in facio curiae. See. 1100 of the Criminal Code enacts that the

forfeiture and estreat of recognizance is to be made “by the Court
st obtain hefore which the principal party thereto was bound to appear.”
\e estreat That Court was, in this instance, the Supreme Court of Nova
pearance Scotin at its criminal sittings. In adjudicating the recovery by
the Crown of the debt resultant from the forfeiture or estreat and
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directing the levy of execution therefor it may be that the Supyey,
Court of Nova Scotia was exercising a civil jurisdiction, Re Talbit,
Bail (1892), 23 O.R. 65-72; but see The King v. Harvie (1013
9 D.L.R. 432, 20 Can. Cr. Cas. 369, that formerly belonged to the
Court of Exchequer in England into which it was the duty of the
clerk of the Crown, sitting in the Criminal Court, to “estregt”
the recognizance duly certified. Archbold’s Criminal Pleading
and Evidence, 21st ed., 101. The practice followed in the presen
case under the Criminal Code and the Nova Scotia Crown Rule,
appears to be similar to that preseribed by the 22-23 Viet. (1850
(Imp.), ch. 21, sec. 32, whereby the return of recognizance into the
Court of Exchequer is done away with and the Clerk of Assz
is directed instead to enroll forfeited recognizance, fines, etc,
and to send a copy of the roll,accompanied by a writ of execution,
in a prescribed form, to the sheriffi whose duty it is to levy there
upon.

The appellant’s motion in the Nova Scotia Courts was 1o st
aside the order for estreat and forfeiture.  Unless he can obtain
that relief his appeal cannot succeed. He has no good ground of
complaint against the subsequent proceedings assuming the
validity and regularity of the estreat itself. That the estreat and
forfeiture of the recognizance was a proceeding in a criminal case,
taken in a Criminal Court, and governed by criminal procedure,
and as such not appealable to this Court I have no doubt.

I would, therefore, quash the appeal.

MieNavvr, J.:—I concur with my brother Anglin.

Du¥r, J., concurred in the result quashing the appeal for want
of jurisdiction in the Supreme Court of Canada.

Appeal quashed.

REX v. VICTORIA.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and
McPhillips, JJ.A.  April 6, 1920.

Nuisances (§ 111—55)—CoMMON NUISANCE A8 DESCRIBED IN sEc. 223 oF
riM. CopE—NOT A CRIMINAL OFFENCE—PROSECUTION FoR—

REFUSAL TO RESERVE CASE UNDER 8EC. 1015 Crim, Cone— \rresL.
Committing a common nuisance such as is deseribed in sec. 223 of the
Criminal Code is not a eriminal offence, and although under the section

the offender may be prosecuted in the Criminal Courts to convietion,

the proceedi thereafter should be for a civil wrong and no appel
lies from a refusal of a trial Judge to reserve a case under sec. 1015 of the
Criminal Code.

[Toronto R. Co. v. The King, 38 D.L.R. 537, [1917] A.C. 630, 20 Can.
Cr. Cas. 29, 23 Can. Ry. Cas. 183, distinguished.]

[S2D.LR,
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Moriox for Crown to appeal from refusal of Clement, J.,
to reserve a case under sec. 1015 of Criminal Code.

F. A. McDermid, for motion.

H. B. Robertson, contra.

MacpoxaLp, C.J.A.:—The Corporation of the City of Victoria
was indicted for a common nuisance of the character deseribed
in sec. 223 of the Cr. Code which reads:—

Anyone convicted upon any indictment or information for any common
nuisance other than those mentioned in the last preceding section, shall not
be deemed to have committed a criminal offence but all such proceedings or

judgments may be taken and had as heretofore to abate or remedy the mis-
chief done by such public nuisance to the public right.

In Toronto Ry. Co. v. The King, 38 D.L.R. 537, [1917] A.C.
630, 29 Can. Cr. Cas. 29, 23 Can. Ry. Cas. 183,the Privy Council
reviewed the judgment of the Ontario Courts, where it was held
that a person guilty of a nuisance alleged to be of the character
aforesaid, could be prosecuted in the Criminal Courts to con-
viction though the proceedings, thereafter, should be as for¥a
civil wrong. Their Lordships rejected this construction of the
section and held, as I understand their judgment, that such
an offence would be a civil wrong ab initio. At page 538 (38
D.L.R.), their Lordships say:—

The effect of this section is, in their Lordships’ opinion, to leave indiet-
ment as & method of procedure for trying the general question whether a
common nuisance to the detriment of the property, or comfort of the public,
or by obstruction of any right other than one affecting life, safety or health,
which is common to all His Majesty's subjects, has been committed, but it
does deprive a conviction on indictment in thes» cases of its criminal character.
The method of indictment is at times used it English law as a convenient
one for trying a eivil right; and the section of the Canadian statute appears
to give recognition to this use of the method, anc to deprive it of any result in

And again at page 541:

The wrong done is, therefore, in their Lordships’ opinion, only a eivil
wrong. That indictment should be recognized in a rtatute as a method of
trying a civil right is nothing new.

Their Lordships gave as an example, sec. 1 of the English Evi-
dence Act, 40-41 Vict. 1877, ch. 14.

It does not appear to have been called to their Lordship’s
attention that sec. 92 of the B.N.A. Act, sub-sec. i4, reserves
the exclusive jurisdiction of Provincial Legislatures “ti.* admin-
istration of justice in the Province, including the Constitution,
Maintenance and Organization of Provincial Courts, both of

B. C.
C.A.
Rex
v
VICTORIA.
Maedonald,
CIJA.




R

=

Tz

FENTIS

of »%3

e

e

Statement.

Hazen, CJ}

Dominion Law REPORTS. [52 D.LR.

Civil and of Criminal Jurisdiction, and including procedure iy
civil matlers in those Courts.” Procedure in criminal matters
is reserved to the Dominion; in eivil matters to the Province.

Their Lordships’ decision turned entirely upon the question
as to whether the wrong complained of in that appeal was or was
not a public nuisance. They held that it was not a public nuisance
but a private wrong, and, therefore, held that the demurrer
ought to have been allowed. Their reference to procedure under
an indictment for a civil wrong was therefore obiter dicta.

Had tleir Lordships’ attention been directed to said see. 02,
sub-s. 14, and the language quoted had then been used with
that section in mind, I should not have found it easy or agreealle
to arrive at a conclusion inconsistent with what their Lordships
have said, although what they have said was merely obiter, but
in the circumstances it seems to me to be my duty to decide this
ase as the law governing it seems to demand. I think, therefore,
the learned trial Judge was right in the course which he adopted
in quashing the indictment.

MarmiN and McPuiuies, JJ.A., concurred in dismissing the
appeal. Appeal dismissed.

CASEY v. KENNEDY.

New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White and
Grimmer, JJ. April 23, 1920,

Evience (§ IV—405)—PusLic pocUMENTS—MEDICAL HISTORY SHEET—
ADMISSION OF RULES GOVERNING,

A medical history sheet given by a properly constituted Medieal
Board under the Military Service Act is a public document and receive-
able in evidence under the rules governing the admission of such docu-
ments.

[Review of authorities as to what are public documents and their
admission as evidence.]

MotioN by defendant for new trial, in an action for assault,
in which plaintifi was given judgment for $1,500 with costs
Motion refused.

J. F. H. Teed, for defendant.

D. Mullin, K.C., and F. R. Taylor, K.C., contra.

The judgment of the Court was delivered by.

Hazen, C.J.:—This is a motion for a new trial, by the defend-
ant. The action was for assault committed in February, 1917,
and was tried before Chandler, J.,and a jury, at the St. John
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Circuit in December last, when a verdict was found for the plain-
tiff for $1,500. At the trial the defendant admitted that there
had been an assault, so that the only question to be determined
by the jury was that of damages. The evidence concerning the
extent and nature of the assault was somewhat conflicting, it
being contended by the plaintiff that it was of a serious character
and resulted in injuries from which he suffered for a long time,
while on the part of the defendant it was contended that it was
of a trifling character and that no serious injury was caused to
the plaintiff by it. The defendant has moved for a new trial on
the ground of wrongful admission of evidence.

At the trial, what is known as a medical history sheet was
offered and put in evidence, although the trial Judge ruled that,
in his opinion, it was inadmissible. It was, nevertheless, allowed
in evidence, subject to objection, the plaintifi’s counsel stating
that he would take the responsibility therefor. This medical
history sheet purports to be the result of an examination of the
plaintifi made in Halifax on October 30, 1917, about 8 months
after the assault occurred. It bears certain signatures which
were said by the plaintiff to be those of medical men, and at the
foot, under the heading “ Examined or discharged by a Medical
Board” under the subheading *Disease” appear the words
“Recovering from injury to side” and under the sub-heading
“Result"—*“Category D-3"" shewing that in consequence of his
physical condition he was not considered fit for active service at
the time, and written at the bottom of the sheet are the words
“return in three months” which suggest the idea that by that
time the defendant might have wholly recovered. It is stated
upon the face of the sheet that if the man's name does not appear
upon the schedule of men reporting for service or if he has not
made application for exemption or reported for serviee, or although
having made one does not know the number, he will be instructed
that the copy of this medical history sheet which will be handed
to him must be attached by him to areport for service or claim for
exemption which he may make on application to any postmaster
in Canada or be sent by him after he has noted on it the numler
of the receipt he obtained from the postmaster, to a registrar or
deputy registrar under the Military Service Act, 7-8 Geo. V. 1917
(Dom.) ch. 19. In any event, the duplicate medical history sheet
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will be sent by the Medical Board to the Distriet Officer Comman -
ing unless instructions have been given by the latter to forward it
direct to a registrar or deputy registrar.

The object of putting this sheet in evidence undoubtedly was
to convince the jury that the injury which the plaintiff suffered
to his side at the time of the accident continued at the time he
was examined by a medical board under the provisions of the
Military Service Act, 1917, for while the plaintiff himself swore to
the injury to his side, there was little if any evidence to cor-
roborate it. 1 think it desirable, in order that there may be a
clear understanding of what took place at the trial, when this
sheet was offered in evidence, to cite from the record, pp. 33 to 37:

Q. Did you come under the Military Service Act? A. Yes. I had been
in the army and disch d. Q. Just confine it to this. You did come under
the Military Service Act? A. Yes. Q. Were you in uniform? A. Yes
Well not at the time of the Military Service Act went into effect. Q. Were
you medically examined under the Military Service Act? A. Yes, the latter
part of October, 1917, 1 came up from Sydney. Q. By a Board where?
A. In the Dennis Building, Halifax. Q. Do you remember what time’
A. The latter part of October. I can’t remember clearly what day it was,
October 22 or 23, around there. I know immediately after pay day, we had a
pay day on the 20th. Q. Did you ever see that paper before? (Shewn
paper). A. Yes. Q. From whom did you get that? A. I got that from
the Military Service Tribunal. Q. Where? A. At Halifax.

Offered in evidence.

Objected to.

Q. 1 propose to offer the medical history sheet.

The Court: It is the medical examination?

Q. Yes, your Honour.

Mr. Baxter: I am objecting on the ground it brings in unsworn testimony
before the Court. It is notorious in the working out of the Military Service
Act men have gone before the medical boards and made all sorts of statements
and all sorts of tricks in ion with the inati I do not say it
occurred in connection with this plaintiff but it was so done as to be notorious.
mmanmmmhm If that were evidence
perhaps the claim on an i for ion, loss of time—
it would seem to be little short of monstrous. You cannot cross-examine &
document. You eannot find out under what ci st the ination
was made or what replies were given by the person being examined or find
what questions were put to him.

Q. You say you were examined under the Military Service Act by a
medical board? A. Yes. Q. Comprising how many doctors? A. Four.
Q. Were they medical men? A. Yes, they were doctors. Q. Did you know
any of them personally? A. No I just knew one man to see him. Q. You
were personally scquainted with no one? A. No. Q. And you were
examined physically? A. Yes. Q Dldthey strip you? A. Yes. Q. And
you were subjected to a thorough ination, or were you?

evid
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mand- Objected to. Whether thoroughly examined or not or anything that N.B.
ard it was done before this Board is not relevant. 8.C
Mr. Mullin: We have the recognized official acts performed by medical —

men comprising a board under the Military Service Act. This was a tribunal Casey

Y was entirely independent, whose sworn duty it was to pass on the fitness or unfit- .
fiered ness of persons eligible by age. Exuweor.
me he Dr. Baxter: Where do you find they were sworn? Hasen, CJ.
Mr. Mullin: I believe they were sworn, but I am not prepared to cite
of the the section of the Military Service Act at the present moment. It is
ore to immaterial whether they were sworn or not. We have a solemn act of theirs,
o cor- They could not have anticipated this action and I submit their official act in
b 8 respect to the examination they held as to the physical condition of this young
N man who was then subject to the Military Service At is admissible in evidence
n this as to his physical state at that time as found by the medical board as shewn

to 37: by that certificate. And on that ground I am submitting it as proper evidence.
o been The Court: 1 don’t think it is evidence. It is not made evidence by
» under law and it is exactly on the same footing as a certificate given by any other
\. Yes doctor. 1 don't think a certificate signed by a doctor is sufficient—I don’t
think this is. I don’t think it is admissible, all it amounts to in the end is
a certificate by some men said to have examined this witness. It is on the
same footing as any other certificate from a doctor. No particular authority
given to it, as far as I know, by law. I don’t think the certificate itself is
it was, evidenoe.
shads Mr. Mullin: I am not offering it as evidence except on this ground,
(Shewn as shewing what the official act of a medical board under the Military Service
Act was with reference to this plaintiff in the month of October, 1917,

Dr. Baxter: You are offering it as evidence of his condition at that
time? .

Mr. Mullin: As evidence of what it will shew they found. I certainly
will take the risk of pressing it in.

The Court: If you do you press it in against my opinion.

Mr. Mullin: I will take the risk if it is admitted.

The Court: I am of opinion that this certificate is inadmissible as
evidence and is subsequently offered by counsel for the plaintiff,

I Were
e latter
where?

time?

it from

timony

Servi

tem“ﬂ:'t: Dr. Baxter: Your Honour is admitting it subject to objection.
t say it The Court: Oh yes, subject to objection.

torious, Marked No. 1 and read by Mr. Mullin.

vidence It will be noticed, therefore, that the only ground of objection
l;::',:: urged by the defendant’s counsel is that it brings in unsworn
iination testimony and that it is impossible to cross-examine a document,

or find or in other words that it is simply hearsay evidence. It seems
by s to me that this ground is entirely untenable for it is a well-known
' Four, fact that it is an established rule of law that public documents

u know are admitted for a certain purpose. The point which has to be
Q. You considered is as to what a public document is within that sense,
Q. And and if this medical history sheet falls within it. No objection
is taken on the ground that the Medical Board was not properly
constituted, that the persons whose names are affixed were not
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members of the Board,or that the signatures were not proved or
that the document in question was not obtained by the plaintifi

from the proper custodian. None of these grounds were urged at
the trial, and I do not think they can be urged successfully now,
for had thay been urged at the trial and objection taken to the
admission on any of these grounds, it might have been possible for
the plaintiff to have met such objections by satisfactory proof. A«
a matter of fact he asked for the privilege of doing so at the time
of this motion, which request the Court thought it unnecessary to
comply with. The question of whether a Court of Appeal should
allow a point of law not raised on the trial to be raised on appeal
goes to discretion. See Banbury v. Bank of Montreal, 44 D.L.R.
234, [1918] A.C. 626. 1 think the objection should be confined
to the ground taken at the trial.

As is stated in one of the text-books, the cases establishing
the reception of public documents and certificates of public
officers are neither uniform nor very satisfactory. The question
as to what public documents may be admitted in evidence, as ex-
ceptions to the hearsay rule, have been much discussed by the
text-book writers, and they have analyzed and considered in some
cases most elaborately the different cases bearing upo 1 the subject.
We are told in"13 Hals., page 475, par. 652, that:—

Surveys, assessments, inquisitions, and reports are evidence of the truth
of the matters stated, even against strangers, if made under public authority
and concerning matters of public interest. To render such documents
admissible there must have been a judicial, or guasi-judicial, duty to inquire,
undertaken by a publie officer, and the matter must have been required to be
ascertained for a public purpose.

It seems to me that these elements are present in connection
with the medical history sheet. There was certainly a judicial
or quasi-judicial duty on the part of those constituting the tri-
bunal to inquire into the state of health of the plaintifi. It was
undertaken by public officers, and the matter was required to
be ascertained for an important public purpose, viz: the ability
of the plaintiff to serve his country as a soldier.

It should be noted, however, that it is laid down in some
cases and by some of the text-books that the opportunity of
inspection by the public at large has by some Judges been advanced
as one of the essential reasons on which the exception is based.
If it is an essential reason and not merely an incidental and usual
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advantage then it follows that documents not so open to general
inspection are inadmissible even though made under an official
duty. But Wigmore on Evidence (Can. ed.) vol. 3., sec. 1634,
while citing in support of this contention Lord Blackburn in
Sturla.v. Freecia (1880), 5 App.Cas. 623, says “‘but this may per-
haps be regarded as in fact a modern innovation in that country
(England).” Before the opinion of Lord Blackburn in that case
it does not seem to have been laid down distinetly as essential,
and in the opinion of Wigmore the limitation does not seem to be
a desirable one.

But (he adds, should it be accepted however the class of official
documents excluded by it will after all be a narrow one, viz., those
which are strictly confidential, for example, reports by inspectors, tax officers
and the like. These would perhaps usually be privileged from disclosure in
any case, 8o that perhaps the question is not likely often to arise. It can
hardly be supposed that the scope of this limitation as expounded by Lord
Blackburn was intended to include other than confidential documents, ie.,
to include that vast class of official records including eertified copies which are
customarily not compiled for reference by the general public nor placed where
the public has eonstant opportunity to inspect.

In the case, Sturla v. Freccia, 5 App. Cas., at page 643, Lord
Blackburn says:—

Now, my Lords, taking that decision (Rex v. Debenham, 2 B. & Ald. 185),
the principle upon which it goes is, that it should be a publie inquiry, a public
document, and made by a public officer. 1 do not think that “public” there
is to be taken in the sense of meaning the whole world. I think an entry in
the books of a manor is public in the sense that it concerns all the people
interested in the manor. And an entry probably in a corporation book con-
cerning a corporate matter, or something in which all the corporation is con-
cerned, would be “public”’ within that sense. But it must be a publie docu-
ment and it must be made by a public officer. 1 understand a public docu-
ment there to mean a document that is made for the purpose of the publie
making use of it and being able to refer to it. It is meant to be where there is
a judicial, or quasi-judicial, duty to inquire, as might be said to be the case
with the bishop acting under the writs issued by the Crown. That may be
said to be quasi-judicial. He is acting for the public when that is done, but
I think the very object of it must be that it should be made for the purpose
of being kept public, so that the persons concerned in it may have access to
it afterwards.

It seems to me that his medical history sheet falls within
this description. It declares on the very face of the document
that in any event the duplicate medical history sheet will be sent
by the Medical Board to the District Officer Commanding unless he
is given instructions to forward it direct to a registrar or deputy
registrar, The document is, therefore, placed on record with
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one who, I think, can properly be called a public official, viz: the tempx
the District Officer Commanding or the registrar or deputy reg- a eun
istrar for the district. That is done, I think, for the purpose of tained
its being kept public, so that access may be had to it afterwards wheth
by persons who are concerned. such

1 have come to the conclusion that this medical history sheet and b
complies with all the conditions that are necessary in order that ferrin
it should be admitted in evidence as an exception to the rule taken
under which statements made by persons not called as witnesses award
are inadmissible to prove the truth of the facts stated. Had satior
other objections been taken to its admission at the trial and had unlest
counsel for the plaintifi been unable to furnish proof {0 meet such becau
objections, I might have been compelled to take a different view, of the
but as it is, inmy opinion, I thinkthe objection is limited to the fined
groundstaken at the trial, and that he cannotsucceed on the ground might
that the evidence was improperly admitted. reasol

But there was another reason apart from this. The assault as sidere
I have stated before was admitted. The question resolves itself He s¢
into one of damages. The verdict was for $1,500 and the evidence acter
shews that the plaintifi sustained actual financial damage to the so far
amount of $733.20, made up as follows: Money payments, justif'
$308.20, loss of earnings for 414 months $425, so it will be seen and e
that for damages for the pain and suffering which he incurred and by th
expenses to which he was put in the bringing of his suit, ete., and In
on all other grounds he was allowed by the jury the sum of $766.80. they
The jury was informed by the trial Judge that if they plain
concluded that the assault was really a serious one, that the the ju
defendant really attacked the plaintiff in the way which had been assaul
detailed in evidence, and that the illness from which the young by th
man suffered and the injuries from which he suffered for some time suffer
were the natural and reasonable results of violence on the part of ant, v
the defendant, it would be their duty to consider carefully the the a
amount of damages which they should give. He further told them to re
that they could not be said to take a reasonable view of the case suffer
until they considered and took into account all heads of damages in is not
respect to the way the plaintifi sustaining personal injuries was if the
entitled to compensation. He pointed out that these were bodily I thi
injuries sustained, pain undergone, the effect on the health, suffer- jury
ing according to its degree and its probable duration as likely to be dono
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temporary or permanent, expenses incidental to attempts to effect
a cure or to lessen the amount of the injury, pecuniary loss sus-
tained through inability to attend to profession or business, as to
whether the injuries may be of a temporary character or may be
such as to incapacitate the party for the remainder of his life,
and having reference to the particular case to which he was re-
ferring he stated that it was further laid down that the jury having
taken all these elements of damages into consideration and having
awarded what they deemed to be fair and reasonable compen-
sation under all the circumstances of the case, a Court would not
unless in very exceptional circumstances disturb their verdict,
because the question of damages is essentially for the consideration
of the jury alone. He further told them that they were not con-
fined to mere compensation in money, for what damages they
might think done to the plaintiff, but that they could, within
reasonable limits, give such damages to the plaintiff as they con-
sidered fair and reasonable, by way of punishment to the aggressor.
He said: “It all depends of course upon your view as to the char-
acter of the assault committed by the defendant . . . and
so far as I understand it in this case no attempt has been made to
justify an assault, but the whole contention is as to the character
and extent of the assault, and what degree of violence was applied
by the defendant to the person of the plaintiff.”

In other words, the Judge practically told the jury that
they were entitled, if they believed the evidence of the
plaintiff, to find exemplary damages. 1 think it is evident that
the jury did so find. If they believed the story in regard to the
assault, the damages, it seems to me, are not too large. It appears
by the evidence that the plaintiff was a delicate man who had been
suffering from heart trouble, a fact which was known to the defend-
ant, while the defendant was a large man of powerful build, and
the assault was of such a character that it caused the plaintiff
to remain unconscious for a considerable length of time and to
suffer from the effects of it for some time afterwards. The verdict
is not of such an amount as to shock the judicial mind, and even
if the evidence of the medical history sheet was wrongfully admitted
I think there was ample evidence apart from it to justify the
jury in finding the amount it did as damages, and, therefore, I
do not, think that it can be reasonably contended that any substan-
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;‘i 4 jury. In this case, however, as the amount awarded is not lurge beg
{4 enough to shock the judicial mind, in my opinion, there is no witl

,? ‘ reason for taking such action, and I think that on both grounds and

i the motion should be dismissed with costs. did
e Motion dismisscd ]
ALk decl
1 i hol¢
: i (E 2 ame
! 8.C. METALS RECOVERY Co. v. MOLYBDENUM PRODUCTS Co. decl
Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Maclar: the

Magee and Ferguson, JJ.A. December 19, 1919,

Parmes (§ 11 B—119)—Acrion—Mecuanics axp WaGe Earxers Lipy e

ACT—PARTY TO THE ACTION. hold

In an action under the Mechanies and Wage Earners Lien Act, th 2ok

appellant company was held not to be a party to the action until it hal vt

been served with notice of trial and as the time for filing the lien had mec!

then expired the action as against it was at an end. "

Statement, judg

ArpEAL by the American Molybdenites Limited from the of tl

judgment of the Assistant Master in Ordinary in an action to inp

enforce a mechanic’s lien, in so far as the judgment purported to the

affect the rights of the appellant company, which was served as tl

with notice of trial, but not until after the time for bringing an jude

it action for the enforcement of the lien had expired. The title to of ti

| b lots upon which the plaintiff company sought to establish a lien are '

f " : was in the appellant company. the

f J. J. Gray, for the appellant company. inter
AHER Gordon Waldron, for the plaintiff company, respondent. do tl

il i i J. Cowan, for nine lien-holders, respondents. 1

{ 1 i The judgment of the Court was read by to tl
i {i Meredith,CJ0.  MereprTH, C.J.0.:—This is an appeal by American Molyb- servi

4§ f denites Limited from the judgment of the Assistant Master in was'

~‘ \ Ordinary, dated the 2nd July, 1919. Theaction was brought under the I
Mechanics and Wage-Earners Lien Act for the establishment and BW
enforcement of a lien on two lots in the township of Monmouth, penc

the title to which is in the appellant, and the defendant company 3
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e defend. holds an agreement for purchase of them at a large price, most (EI'
of which is as yet unpaid. The work of the respondent company 8. C.

Juestions was done for the defendant company, and it is claimed that the  yypray

in which selling value of the lands was increased by it and that the respondent ""‘8"“

s willing is entitled to a lien in priority to the appellant for the amount of .

A by the that increased value. The only defendant to the action as MOLYAVE-

not large begun was the defendant company. The appellant was served Propbucrs

e is no with notice of the trial, but not until after the time for bringing -

grounds an action for the enforcement of the lien had elapsed; the appellant MeritCJ.0.
did not appear and was not represented at the trial.

nissed By the judgment of the Assistant Master in Ordinary it is

declared that the respondent company and certain other lien-
holders are entitled to a lien on one of the lots for the respective
amounts mentioned in schedule 1 of the judgment. It is also
declared that the selling value of this lot has been increased by
the value of the work or services performed upon and of the
s T material furnished or placed on or adjacent to it by the lien-

holders. There is attached to the judgment a schedule (No. 3)
Koo giving the names of persons entitled to incumbrances other than
1 lien had mechanics’ liens, one of whom is the appellant company, and the

judgment provides that, in default of payment of the amount
'om the of the liens, the lot is to be sold and the purchase-money applied

Co.

aclarcy

stion to in payment of the claims mentioned in schedules 1 and 3—that is,
orted to the lien-holders and the incumbrancers other than lien-holders—
as the Master shall direct. By what is manifestly an error, the
ging an judgment provides that, upon payment into Court of the amount
of the lien-holders’ claims, the persons named in the third schedule
h a lien are to release and discharge their claims and assign and convey

the premises to the defendant company. What was no doubt
intended was that the persons named in the first schedule should
it do this.
I am of opinion that the appellant, if it ever became a party
to the action, became a party only when the notice of trial was
Molyb- served upon it, and that the lien as against it, if it ever existed,
\ster in was then at an end.

1der the It was held in Juson v. Gardiner (1864), 11 Gr. 23, following
nt and Byron v. Cooper (1844), 11 Cl. & F. 556, that the action was not
mouth, pending as against a party added by amendment, prior to the
impany 23—52 p.LR.
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date of the order making him a party. The plaintiff was a judg- n
ment creditor, whose judgment was registered prior to the con- !
veyance under which the added defendant (Meloche) claimed. \
Recoveny  The law as to the registration of judgments was repealed, but A
" v:' ~ provision was made in the repealing Act that the repeal should D.L.
S’ not affect any action pending on the 18th May, 1861, for the of &1
Provuers  enforcement against the lands bound by it of the judgment. J
" The order adding Meloche was made on the 10th June, 1864, A
and what was held was that the lien of the judgment creditor L
had then as to Meloche ceased to exist, the action not having 50D
been pending as against him on the 18th May, 1861, although it injur
was begun in March, 1861. male
In Byron v. Cooper it was held, that for the purposes of the the ¢
application of a statute of limitations a suit as against an added to his
party was begun when he was added as a party. I
Larkin v. Larkin, (1900), 32 O.R. 80, is on all fours with the from
case at bar and is decisive against the respondents. That case was, also
we think, rightly decided, and the result is that the appeal must plain
be allowed, and the judgment, in so far as it purports to affect them
the rights of the appellant, must be reversed. The reversal the }
of the judgment and the allowance of the appeal should be without plain’
costs: had the appellant availed itself of the opportunity it had into
of attending the trial and taking the objection to the proceedings injun
upon which it has succeeded, I do not doubt that the Assistant M
Master in Ordinary, as it would have been his duty to do, would due 1
have followed Larkin v. Larkin and given effect to the objection. too s
The order we make will of course not affect the liability of gence
the appellant under the terms of the order of the Second Divisional nothi
Court extending the time for appealing, but they must be complied car w
with, Appeal allowed. at the
tiffs’ |
evidel

Meredith,CJ.0.

T AL ISR GRS
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BOGAERT v. KEENEY.

T
Saskatchewan Court of Appeal, Haultain, C.J.S., and Lamont, J A, ¢

and lh’;dw, J. May 3, 1920, is tha
AvromosiLes (§ III A—155)—CorLLisioN—CAR PASSING ANOTHER—FREE -\.19]
PASSAGE—MEANING OF—SAsK. Stats. 1017, 28p sEss., cu. 42, is as f
SEC. 38—INTERPRETATION. 38

Free passage within the meaning of Sask. Stats. 1917, 2nd sess., ch. 42, B
sec. 38, which requires “the person overtaken shall as soon as possible ‘h’f"lﬂl
turn to the right so as to allow free passage to the left” means not merely using s

sufficient space but sufficient space on a roadbed reasonably suitable to s0ast
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‘A judll- motor traffie, and where such free passage already exists, the statute
imposes no duty on the person overtaken to turn to the right —_—
the con- [See Review of Canadian and English decisions on the law of Motor C. A
: Vehicles, 39 D.LR. 4.
clained. ) BoGaert
led, but ArreaL by defendant from the trial judgment (1919), 50

v
. T A Keexe
| should D.L.R. 795, awarding damages for injuries received as the result o
for the of an automobile collision. Affirmed.
dgment. J. N. Fish, K.C., for appellant.

e, 1864, A. . MacKinnon, for respondents.

creditor Lamoxnt, J.A.:—This is an appeal from a judgment (1919), Lamont, 1. A.
having 50 D.L.R. 795, awarding the female plaintiff damages for personal
wough it injuries received as the result of an automobile collision, and the
male plaintiff damages for expenses incurred in connection with
3 of the the care of his wife while suffering from her injuries, and repairs

1 added to his automobile.
In the evening of July 5, 1919, the plaintiffis were going south
vith the from Davidson in their automobile. The defendant, who was

Ase was, also in an automobile going in the same direction, overtook the
al must plaintiffs and turned out to the left to pass them, and did pass

o affect them. In passing, the hub of the defendant’s hind wheel caught
reversal the hub of the plaintiffs’ front wheel, with the result that the
without plaintiffs’ front wheels were turned to the right and the car ran

" it had into the ditch and was damaged, and the female plaintifi was
reedings injured.

ssistant Macdonald, J., the trial Judge found that the accident was
, would due to the negligence of the defendant in turning to the right
lection. too soon while passing the plaintiffs’ car, and that after the negli-
ility of gence on the part of the defendant arose the plaintiffs could do
visional nothing to avoid the accident. He also found that the plaintifis’
»mplied car was not entirely to the right of the centre of the highway
lowed. at the time, but that there was a.mille room to the left of the plain-
tifis’ car to allow free passage to the defendant’s car. There was
evidence to support these findings.

The only contention made before us requiring consideration
is that based on sec. 38, sub-sec. 1, of the Vehicles Act, 8 Geo.
p—Fuss V.1917, (Sask., 2nd sess.) ch. 42. That sub-section so far as material
on. 42, is as follows:—

v 38.—(1) Every person driving a motor car or other vehicle or riding or
'i,,‘_lme driving an animal upon the highway, shall upon meeting another person so

it merely using such highway, seasonably turn to the right of the centre of the highway
80 as to pass without interference; and, upon overtaking any other person so

A,

itable to




Haultain, CJ.8.
Bigelow,’).
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using the highway, shall so pass to the left, and the person overtaken <hall
as soon as practicable turn to the right so as to allow free passage on the
left.

The argument was that this sub-section required the plaintifis
to turn to the right when they were overtaken by the defendant,
and this they admitted they did not do, but kept on driving their
car with the left wheels a little to the left of the centre of the
gradetl portion of the road; that their failure to turn to the right
constituted statutory negligence, and that the accident nust
therefore be attributed to the joint negligence of both parties

We have, therefore, to consider if the failure of the plaintifis
to turn to the right constituted negligence on their part under
the circumstances of this case. The statutory requircment
is, ““the person overtaken shall, as soon as possible, turn to the
right so as to allow free passage on the left.” The object of
imposing this duty on the person overtaken is clear. It is 10
allow the driver coming behind free passage in which to get by
“Free passage” here, as applied to automobiles, means, | tuke
it, not merely sufficient space, but sufficient space on a road-hel
reasonably suitable for motor traffic viewed in the light of the
character of the road on which the parties are travelling.  Sufficient
space on the left in which to pass but with an impassable road-hed
would not, in my opinion, be “free passage.”  Here, however,
the evidence shows that to the left of the track on whic the
plaintiffs were driving the defendant had both ample space in
which to pass and a sufficiently good road-bed. He had, therefore,
“free passage,” without any turning to the right on the part of
the plaintiffs. Where free passage already exists, the statute,
in my opinion, imposes no duty on the person overtaken to tum
to the right.

I would, therefore, dismiss the appeal with costs.

Haviraiy, C.J).8.:—1 agree that the appeal should be dismissed.

Bigerow, J.:—I am satisfied that the accident was caused
by the defendant turning in too soon before he had completely
passed the plaintiff, and that it was the hub of the defendant’s
car which struck the hub of plaintiffs’ car.

The defendant relies on the Vehicles Act, 1917, 8 Geo. V.
(Sask.,2nd sess.), ch. 42, sec. 38, and in particular the words:—
“And the person overtaken shall as soon as practicable turn to
the right so as to allow free passage on the left.”
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e el From the evidence I would have found that the plaintifis’ N
\@e on the car was as far to the right on the road as was reasonably possible, C. A

) but even accepting the defendant’s measurements made some  pocaenr
plaintifis months afterwards, plaintifis’ left wheel could not have been ...
-'l'vnnl:nnl. more than one foot to the left of the centre of the highway, and
ing their there was still 1615 feet on the highway to the left of the plaintiffs’
e of the car on which defendant’s car could pass. The road might not
have been quite so good as the beaten track on which the plaintifis
were travelling, but it was quite passable, and, in my opinion,
the plaintifis complied with the Vehicles Act when they left suffi-
cient room to allow free passage on the left.
rt under The decision in B.C. Electric R. Co. v. Loach, 23 D.L.R. 4,
wirement [1916] 1 A.C. 719, 20 Can. Ry. Cas. 309, pressed by counsel for
n to the the appellant, does not apply to this case as to my mind there
was no negligence on the part of the plaintifis. I am convinced
that there was nothing plaintifis could have done to avoid the
» et by accident after the time they knew that the accident was going
o 1 take to happen.

road-hed I would dismiss the appeal. Appeal dismissed.
it of the

fufficient
road-hed MORAN v. MORAN.

however Alberta Supreme Court, Simmons, J February 13, 1920,

the right
nt st
IHI” s,

plaintifis

bject of
It is 10

hic  the Divorce AND SEPARATION (§ IV—41)—DESERTION —RETURN — AGREEMENT
FAILURE 10 KEEP—CONDONATION,
An agreement by which a wife whose husband has deserted her, but
herefore who subsequently is brought back to her house ill, allows him to remain
4 for three months and if he condueted himself in a proper manner to
Y part ol resume marital relations is not a condonation of the hushand's prior
statute misconduet, and if he fails to earry out his part of the bargain, and she
- J is compelled to put him out of the house, the desertion relates back to
| to tumn the first time of leaving.

[See Annotation on the Existence of Judicial Divoree in Manitoba,
Saskatchewan and Alberta as determined in Walker v. Walker by the

Privy Couneil (1919), 48 D.L.R. 1 and 7]

spaee in

ismissed. Action by wife for dissolution of her marriage on the grounds  Statement,
< cansed of adultery, cruelty and desertion.

mpletely F. M. Brady, for plaintiff.

endant’s No one for defendant.

Siumons, J.:—The plaintiff, Beatrice Margaret Moran, claims
dissolution of marriage with her husband on the usual grounds
vords:— of adultery, eruelty and desertion. They were married on August

Gieo. V

turn to 14, 1912, at Calgary, and lived together as man and wife until
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October, 1917, during which time two children were born, on her
of which is still surviving. The defendant apparently was a nun actic
who was eapable of earning a good livelihood, as he was a motor- any
man on the street railway for 414 years, pelle
In October, !N7, he left his wife and children and has not (|
contributed to their support since that time. During the period trate
in which he lived with his wife he was frequently drunk and abus| ' M)
his wife and failed to provide the necessities for the family hone of t
In December, 1918, the defendant became ill of the influcnz and
and was brought to the plaintifi’s house and the plaintiff was undk
requested to take him in and eare for him during his illness,  =he out |
was then keeping a boarding house in the City of Calgary and posi
her husband had no money. She took him in and eared for hum Som
but when he recovered he began drinking and became abusive ano
Discussions took place between the husband and wife as to the tion
resumption of marital relations and apparently he was anxions nati
that these should take place but the plaintiff would not consent nati
to do so at once. She told him that he could remain with her and sary
if he conducted himself in a proper manner for 3 months she would of ¢
consent to resume marital relations.  This was during the month and
of January, 1919. The defendant failed to carry out his part nati
of the undertaking and became drunk and violent in her honse |
and attempted to poison her and was convieted of this charge enul
before the Magistrate on February 25, 1919, The plaintifi then cirel
refused to allow the defendant to come to her place of residenee, an |
but gave him some money with which to go away. There i ton
evidence that he has been living in adultery with a prostitute in whi
Vancouver since he went away, but the evidence is to the eficet tan
that he has not acquired a domicile there but intends to return o livit
the Provinee of Alberta in the spring. co-h
The action is undefended but I reserved judgment at the trial will
in order to consider whether the acts of the plaintiff in the litter he s
part of 1918 and January, 1919, amounted to condonation of cont
the hushand'’s prior misconduet. It is quite clear, the plaintifi rela
admits in January, 1919, that she took her husband on prolation law
upon the terms that she would resume marital relations with him 191
in 3 months if, during that time, he conducted himself properly. whs
If this amounted to condonation in law the plaintifi’s action could hus
not succeed for two reasons; the first one is that he did not desert plai




> D.LR.

nn, one
& an

L otop-

has not
* perod
| abused
v home
Wuenza
tiff was
She

Y and
for him
husive
to the

ANXIoNs
COnsent
er and
» would
month

is purt
r honse
charge
iff then
~|(|| nee,
here s
tute in
» effect

turn to

e trial
s latter
Hon of
laintif
bation
th him
operly.
] 1'“”"‘
desert

s2D.LR.| Dominiox Law Rerorrs.,

her in February, 1919, bui was compelled to leave her by her
action and in the second place two years have not clapsed in

any case even if it were suggested that the cireumstances com-
pelled her 1o make him leave her house.

The law as to condonation is very clearly explained and illus-
trated in Keats v. Keats and Montezuma (1859), 28 L.J. (P. &
M. 57, 1 Sev. & Tr. 334. This was shortly after the passing
of the Matrimonial Causes Act in 1857,20-21 Viet. (Imp.) ch. 85,
and was the first. considered opinion given by the English Courts
under the new Aet. Condonation is there defined as “a blotting
out of the offence 8o as to restore the offending party to the same
position which he or she held before the offence was committed.”
Some doubt is expressed by the Lord Chancellor as to whether
an oral arrangement to condone which is not followed by a resump-
tion of the complete marital relations would amount to condo-
nation, but even if the more favourable proposition that condo-
nation may be made by words alone is accepted, it would be ne
sary that there should be complete forgiveness and that evidence
of an intention or an inclination to resume marital relations
and to forgive past misdeeds would not amount to condo-
nation,

In my opinion, the present case comes within the reservations
enunciated by the Lord Chancellor in the above ease. The
circumstances were rather peculiar.  The plaintifi did not seek
an interview with her husband nor did she express any desire
to meet him, but he was brought to her house under circumstances
w hich would render it very unnatural for her to refuse his admit-
tance even if he had been a stranger. She had her child and others
living in the house, and has satisfied me that she did not resume
co-habitation, although her husband was apparently ready and
willing that she should do so. She held him off and insisted that
he should re-habilitate his conduet and character before she would
consent to a complete reconciliation and the resumption of marital
relations. In my view, this did not amount to condonation in
law, and the husband’s desertion will then relate back to October,

1917, The action was not brought until November, 1919, which
was more than 2 years after the desertion and the adultery of the
hushand has been fully established and is not disputed, and the
plaintiff is, therefore, entitled to the relief she asks for. There

341
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RR ALTA.  will, therefore, be an order for the dissolution of the marriage Bedfs
FE 8.C. with leave to apply to make the same absolute in 3 months and :::;
IRAH: W Moraxy  costs of the action under column 4 of the scale of costs. Plaintiff Act.
g ! Moy, 10 have custody of the surviving child. 1
¥ g Judgment accordingly. as st
'i : ! such
! S e
3 g } N.S. McGRATH v. SCRIVEN. P""‘
i i ; S— Nova Scotia Supreme Court, Harris, C.J., Longley and Ritchie, JJ. s lﬂ;
VB 8.C. May 5, 1920. /
i ﬂ f i L Intoxieaning tiquons (§ 111 H—90)—DESTRUCTION OF LIQUOR ORDERED 11
Al " f i BY MAGISTRATE—CONVICTION SUBSEQUENTLY QUASHED ON CERTION \k for s
g, - i. ~~ACTION AGAINST MAGISTRATE FOR DAMAGES—R.S.N.S, 1900, ci.10
TR AT sEc. 6, Vess
h 4‘,* o 1y Section 6 of ch. 10, R.S.N.8. 1900 is a complete answer to an action d
W 2 7 brought against a stipendiary magistrate for damages for destruction an
o i of liquor, the action having been brought before the order for the destrue- May
VA tion of such liquor had been quashed on eertiorari. -
{ Y 2. Orricers (§ 11 C—88)—WARRANT—ISSUED BY COMPETENT AUTHORITY — (|
2 VALID ON PACE—LIABILITY FOR EXECUTING. certii
! L 3 If & warrant is valid on its face and has been issued by competent
3 s | authority it is absolute justification to the ministerial officer who executes 9 I
4 b i it, although it may be in fact bad, for failure to comply with legal requirc. bold
; £ { ments, 10ld
14411 gL 1 of tl
l 1 l { Statement. ArpeaL from the judgment of Drysdale, J., in favour of (
4 L i plaintiff in an action claiming damages for the seizure of a quantity o
f ;‘l X of liquor, the property of the plaintiff, on the premises of the defe
L i Canadian Government Railways at Bedford in the county of the
! 'i Halifax. The liquor in question was seized for violation of the Sept
i AR N. 8. Temperance Act and was destroyed by order of one of the Con
it stipendiary magistrates of the county, who was joined as a defen |- 1
RE ant with the constable by whom the seizure wag made. uly
S S. Jenks, K.C., for appellant. K
! !} J. J. Power, K.C., for respondent. 1
{ i MarinCJ. Hamus, CJ.—On April 23, 1918, the defendant, Rainard Eapn
! Scriven, a constable, laid an information before the defendant, ;“"‘"_
v b } Richard A. MclLeod, Stipendiary Magistrate in and for the thon ¢
| municipality of the County of Halifax, alleging that (
t reasonably believing that liquor intended for sale in violation of the N.= deno
: Temperance Act, 1 Geo. V. 1911, ch. 33, and Aects in amendment thereto,
! was d in the premi pied by the Canadian G Railway repo
| at Bedford in the County of Halifax in the said municipality of Halifax (1he (
said liquor being in course of delivery and the said Canadian Government QW
Railway being a common earrier) did on March 29, A.D. 1918, enter such there
premises and seized and removed from the said premises 3 barrels and 2 boxes, comp
i containing i icating liquor add d and igned to John MeGrath «t 1 pai
; i; &
: l e
1
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Arriage Bedford, N.8,, and the said cases and barrels containing the said liquor are
hs and now in the dy of the said Rainard H. Scriven who says he believes that 3
"y ', the said liquor was intended for sale in violation of the said N.8. Temperance b
laintifi Act McGrary
Thereupon, a summons was issued by the defendant MeLeod &‘m’;,“
ugly. as such stipendiary magistrate to the plaintiff *“to shew cause why —_

. 2 g Harris, CJ.
such liquor should not be destroyed or otherwise dealt with as

provided by the N. 8. Temperance Act and Acts in amendment
thereto.”

After hearing evidence on both sides, the stipendiary, on May
WERED 1, 1918, found that the liquor was intended for sale or to be kept

""I'l"lj"‘ for sale in contravention of the Act and ordered that it and any
vessels containing the same should be forfeited to His Majesty
i and destroyed. The liquor was destroyed under this order on

Rotrue. May 1, 1918.

RITY — The proceedings were removed to the Supreme Court hy
petent certiorari and the order for destruction was quashed on May
wecutes 9, 1919, by a Court of five—two Judges dissenting—the majority
‘g.ana holding that the liquor could not be taken out of the possession
of the Canadian Government Railways,

On July 31, 1918, before the order for the forfeiture and des-
truction had been quashed, the plaintifi issued a writ against the
defendant claiming damages for the seizure and destruction of
the liquor. The statement of claim was not delivered until
September 22, 1919, and it sets out the order of the Supreme
Court quashing the conviction.

The case was tried by Drysdale, J., with a jury and the trial
Judge put three questions to the jury which, with their answers,
are as follows:—

1. What premises was the liquor upon when seized? A. The Dominion
inard Express Co. 2, Did Seriven reasonably believe that the liquor seized was
lant kept for sale or to be sold in contravention of the Temperance Act? A, Yes

3. What damages did the plaintiff suffer by reason of the seizure and destrue-
tion of the liquor in question? A. $375.

On the trial, the defendant Seriven had testified and his evi-
dence with regard to the place where the liquor was seized is thus

intity
f the
ty of
f the
if the

fend-

the

NS

reto,

ilway reported —

the Q. On March 29, 1918, you seized some liquor at Bedford” A. Yes
ment Q. Will you tell us the circumstances in respect to that seizure” A, I think
stuch there were two or three barrels and two boxes containing liquor in the express
- company’s office. I seized it and I paid the duty or express charges on it;
th at I puid them to McKenzie, the agent of the Canadian or Dominion Express
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McGrarn
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Harris, CJ.
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Co., T am not sure which it is. Q. It is the Dominion Express Co.; you sy
you paid the charges on it? A. Yes. Q. Did you sign a receipt for it in the
express company and take delivery from the express company? A. Yoo
Q. This was on the premises occupied by the express company st Bedfor]’
A. Yes,

And on cross-examination:—

Q. Did you not get the goods from the station master? A. Mr
MecKenzie is station master; he is also agent for the express company; he
occupies both positions. Q. And the premises you got them on were als
Canadian Government Railway premises? A. Yes.

On the findings of the jury the trial Judge gave the following
decision:—

1 have concluded that under the findings herein the plaintiff is entitled
to recover as against both the defend if the ding Act of limitation is
to be considered procedure and retroactive. The action is within time having
regard to the time of destruetion of the goods which is the real cause of plain-
tifl's action. There can be no justifieation under a destruction order which
was granted in this Court May 9, 1919, and I am of opinion that the Acts
cited do not proteet either of these defendants. Plaintiff’s damages were
assessed at 8375 and, in my view, he is entitled to an order for judgment for
this amount with costs.

The defendants appealed to this Court against the whole of
the decision and order made thereon and the plaintifi moved
to set aside the first and second findings of the jury and to in
crease the damages. :

The first question which arises is as to whether the judgment
against the defendant MecLeod can be supported.

Sec. 6 of RS.N.S. 1900, ch. 40, provides:—

" No action as mentioned in this chapter shall be brought for anything
done under a convietion or order until such conviction or order is quashed;
nor shall any such action be brought for anything done under any warrant
issued by such justice to procure the appearance of a party and which has been
followed by a convietion or order in the same matter, until such conviction
or order is quashed.

As will be seen by the dates already referred to this action
was brought before the order for destruction was quashed and
I cannot understand why the statute is not a complete answer
as far as the stipendiary magistrate is concerned.

It was strenuously urged that we should interpret the word
“brought” in sec. 6 in the sense of “maintained” but I can sce
no reason why it should be so read.

As was said by the Court in Goldenberg v. Murphy (1882),
108 U.S. Rep. 162 at 163: “A suit is brought when in law it is
commenced.”

52D
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YOu say In Hames v. Judd (1890), 18 Civ. Pro. Rep. (N.Y.) 324, at E
it in the 325, the Court said: “The phrase ‘to bring an action’ has a 8. C.

;;:."-\u“;‘ settled customary legal as well as general meaning and refers to MoGaath
the initiation of legal proceedings in the suit.” s““:;“
The action was brought in this case when the writ was issued '
'\ '\:' and as th: order for destruction had not then been quashed the B 0.
uny; he

statute is a bar and the judgment as against the stipendiary

e magistrate must, therefore, be set aside.

lowing There were other grounds urged by counsel against this part
of the judgment butif I am right as to the meaning of the statute

entitled it is unnecessary to “onsider them.

ation s e . . . e
o The other question is as to the liability of the constable,
aving

f plain- It was argued that the provisions of ch.40 of R.S.N.S. 1900,
r which applied to the defendant Seriven and protected him also. 1
ho Acte think it is elear that this statute does not extend to constables,
e But ch. 42 of RS.N 8., 1900, applies, and if the demand of the

perusal and copy of the warrant had been complied with it appa-
ole of rently would have afforded a complete defence to the action.  For
noved some reason which does not appear, the demand was not complied
to in with and this statute does not help the defendant. Tt was passed

ent for

for the protection of constables and does not impose any liability

gment on them to which they were not subjeet at common law. The
question therefore has to be considered quite apart from the
provisions of this Act.

ything The plaintifi’s claim is based:—1. On the initial seizure of

wshed; the liquor on March 29, 1918; and 2. On the destruction of the

‘_"ii':': liquor on May 1.

vietion In considering the first of these questions it is to be remem-
bered that the action was brought on July 31, 1918,

wetion The liquor was seized under the provisions of sec. 36 of 1

| and Geo. V. 1911 (N.8.), ch. 33, which is the same as see. 59, 80 Geo.

nswer V. 1918, ch. 8, and the Act of 1918, which was an Aect to amend
and consolidate the N.S. Temperance Act, was passed on April

word 26, 1918,

n see By sec. 70 of ch. 8 of the Acts of 1918 it is provided as fol-
lows :—

882), 70. (1) No action, suit or proceeding shall be commenced nor shall
any writ be issued against, nor a copy of any process served upon any inspector,
or other person employed or engaged in carrying into effeet any of the pro-
visions of this Act, or in enforcing any process issued in pursuance thereof,

it is
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52!
Y& B N. 8. until one month after notice in writing has been delivered to him, or left u
- 44 S_‘ his usual place of abode, by the solicitor or agent of the party who intends hav
1 pedzess to sue out such writ or process. bee!

8§ . McGrata (2) The cause of action, the name and place of abode of the person who -

i X . is to bring su-h action, the name and place of abode of the solicitor or ugent the
Al VN RIVEN.  and of the place where such action is intended to be tried, shall be clearly the
Vil E: § Harris, CJ.  8nd explicitly set out in such notice, and no evidence of any cause of action o
! l shall be adduced, nor shall any convietion or judgment be given for the the

) ‘ plaintiff unless he proves on trial that such notice was given, and in defuult -
b4 of such proof the defendant shall recover a verdiet or judgment with costs
i ‘ (3) Every action, suit or proceeding against such inspector or person as agr
.G aforesaid must be brought within three months after the eause of action
¥l " arose, and must be laid and tried in the county where the acts complaine| of
8 i were committed. the
o i St In sec. 5 of RS.NS. 1900, ch. 42, it is provided that of
WAL | “No action shall be brought against a constable unless the same
¥ ! is commenced within six months next after the cause of action b
L has acerued.”
! It will be seen that on March 29, 1918, when the liquor was of
ERe seized the general statute then in force ‘or the protection of con- W
s ‘ stables limited the action to 6 months, but by the Acts of 1915,
UL i passed 28 days later, sec. 70, par. 3, the time within which un run
b action could be brought against a constable engaged or employed “ l‘:
" 5 N s 2 v o Al
29 } in carrying into effect any of the provisions of the N.3. Temperance o
AR Act was limited to 3 months after the cause of action arosc. the
; | The question is whether the limitation is 3 or 6 months. u
i In the case of The King v. Chandra Dharma, [1905] 2 K13 -
Flod j 335, the facts were that when the offence was committed, there and
i ! was a statute limiting the prosecution to 3 months and by a sul- e
¥ sequent statute the time was extended to 6 months, It was :'l'l';
¢ : held that the subsequent statute related to procedure only and oh

‘ M was therefore retrospective and the conviction which followed by
i i 1 from a prosecution instituted after 3 months but within 6 months il

S 4] was upheld. Lord Alverstone, C.J., said, at page 338:—

b ; X The rule is clearly established that, apart from any special circumstanees evi

i 't appearing on the face of the statute in question, statutes which make aliora- bel

! tions in procedure are retrospective. It has been held that a statute shortening as

the time within which proceedings ean be taken is retrospective (The Ydun an
& ' [1899] P. 236, 8 Asp. M.C. 551), and it seems to me that it is impossible 10
11 give any good reason why a statute extending the time within which pro- fin
ceedings may be taken should not also be held to be retrospective. If the ol
% case could have been brought within the principle that unless the language i< do
1 clear a statute ought not to be construed so as to create new disabilitic« or to
, obligations, or impose new duties in respect of transactions which were con-
i ,: plete at the time when the Act came into force, Mr. Compton-Smith would
i 1 . St
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or left at

) intends have been entitled to succeed; but when no new disability or obligation has N. 8.

heen created by the statute, but it only alters the time within which pro- 8.0

son who ceedings may be taken, it may be held to apply to offences completed before il
or agent the statute was passed. That is the ease here. This statute does not alter McGrata

e clearh the character of the offence, or take away any defence which was formerly v.

of aetion open to the prisoner. It is a mere matter of procedure, and according to all M_w‘_""'
for the the authorities, it is, therefore, retrospective. The convictions in all these  Harri, CJ.

1 default cases must be affirmed.

costs Lawrence, J., Kennedy, J., Channel, J., and Phillimore, J.,
erson as
of action
lained of

agreed.

1 think the Aet of 1918 and the limitation is 3 months and that
the elaim of the plaintiff, so far as it is based on the initial seizure
d that of the liquor, is barred by this statute.

e same There still remains for consideration the c¢laim of the plaintiff
action based on the destruetion of the liguor.

The order of the stipendiary magistrate for the destruction
or was of the liquor is as follows -

Municipality of the County of Halifax.

of con-
Order for destruction in the Stipendiary Magistrate’s Court

r_ 1918, Whereas three barrels and two boxes containing fifty gallons of overproof
ich an rum, hereinafter referred to as “said liquor” consigned to one John MeGrath,
ploved at Bedford, in the municipality of the county of Halifax, were duly seized by

Rainard H. Seriven, provineial constable, and county onstable, for the

erance g
wounty of Halifax, under the N.8. Temperance Act and Aets in amendment

e, thereto, and the said liquor was removed by the said Rainard H. Seriven,
under the provisions of the said Aet and Aets in amendment thereto,

' KB And whereas information was given under oath before we under the

provisions of the said Aet by the said Rainard H. Seriven as such constable

there and a summons was directed to the owner of the said liquor, the said John

a sub- McGrath, at Millview, in the county of Halifax, calling him to appear before
me on Wednesday, May 1, 1918, at 4 o'clock in the afternoon, at my office in
the County Court House at Halifax in the county of Halifax, to shew ecause
why said liquor should not be destroyed or otherwise dealt with as provided
[lowed by the N8, Temperance Aet and Aets in amendment thereto.

And whereas the said John MeGrath duly appeared before me personally
and by counsel at the time and place aforesaid claiming the said liquor.

And whereas after receiving evidence of the said constable and the
evidence of the said John McGrath and the evidence of witness produced on
behalf of the said constable and the said John MeGrath in the same manner

Wis

v and

onths

stinees

alters-

rening as upon a complaint or information made under the N.8. Temperance Act
)" v and Acts in amendment thereto.

ible to And whereas after hearing the said evidence, 1 disallow such claim and
h pro- find that it was intended that such liquor was to be sold or kept for sale in
li contravention of the N.8. Temperance Aet and Acts in amendment thereto, I
e do order that said liquor and any vessels containing the same shall be forfeited
tea to His Majesty and destroyed.

i Dated at Halifax, in the county of Halifax, this 1st day of May, 1018,
e (Rgd) Richard A. McLeod.

(LS.

Stipendiary Magistrate in and for the municipality of the county of Halifax.
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In Clark and Lindsell's Law of Torts, Can. ed., at 747, the law
regarding the liability of an officer acting under the order of
inferior Court is thus stated:—

He is bound to scan the terms of the order, and if it appears on the {1
of it to be such as the Court could not legally make, he is not justificd iy
putting it in foree, since he is supposed to know the law, and, therefore, 10 he
aware that the document is a mere nullity. If the order be good upon the
face of it, he is fully protected in its due execution, even though he may b
aware that under the circumstances of the case it was illegally issued.

And Sedgewick, J., in Sleeth v. Hurlburt (1896), 25 Cun
S.C.R. 620, at 628, said:—

If & mere ministerial officer executes any process upon the face of which
it appears that the Court which issued it had not jurisdiction of the subject-
matter, or of the person against whom it is directed, such process will afford
him no protection for acts done under it. If the subject-matter of a suit is
within the jurisdiction of a Court, but there is a want of jurisdiction as to the
person or place, the officer who executes process in such suit is no tm;m« r
unless the want of jurisdiction by such p Bull N.P.
Willes 32, and the cuu there cm;d by Willes, C.J.; lnd he proceeds to say,
having reference to the case then under eonndorutwn =“1 am of opinion
that the execution issued by the justice to the defendant, it being on pro-
oeedings over the subject-matter of which he had jurisdiction, and the execu-
tion not shewing on its face that he had not jurisdietion of the plaintiff’s
person, was a protection to the defend: for the ministerial acts done by
him by virtue of that process.”

And again, at page 629:—

The general principle running through all these cases and authorities is
that even though a warrant may in fact be bad, though it may be or has been
set aside by reason of failure to comply with legal requirements if it has been
issued by competent authority, by a functionary duly authorized by statute
or otherwise, and is valid on its face, it will afford ‘bnolute ju-uﬁmlnm to
the officer executing it, not only where he is p ! inally but
by civil action as well.

The warrant for the destruction of the liquor recites that
the liquor was duly seized and contains a finding by the stipendiary
that it was intended for sale in contravention of the N.8. Temper-
ance Act, and so far as I can see is absolutely regular on its face.
The authorities all agree that if there is no want of jurisdiction
apparent on the warrant, the constable acting on it is justi-
fied. There is no suggestion that this warrant shews any want
of jurisdiction on its face, and the defendant, Scriven can, there-
fore, set it up as a justification for the destruction of the liquor,

an act which he did as constable under and by virtue of the
warrant.
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But it is suggested that Seriven seized the liquor and laid the
information and, therefore, that he is not in the same position

as another constable would have been in executing this warrant.
In West v. Smallwood (1838), 3 M. & W, 418, 150 L.R. 1208,
a party had laida complaint beforea magistrate on a subject matter

over which he had general jurisdiction and a warrant had been
issued by the magistrate under which the party charged was
arrested and it was held that the complainant was not liable
as a trespasser although the particular case was one in which
the magistrate had no authority to act.

During the argument the following discussion took place
(page 419):—

Lord Abinger, C.B.: I do not see in what way the defendant ean be a
trespasser. He goes to u magistrate, and calls upon him to exercise his
judgment, and though the magistrate, if he exceeds his authority, may be
liable as a trespasser, the party who lays the complaint is not.

Alderson, B.: The complainant has nothing to do with the assumption
of jurisdiction by the magistrate.

Lord Abinger, C.B.: The party does no more than lay the facts before
the magistrate, who exercises his discretion judieially in granting a warrant.
This distinguishes it from the case of a sheriff, who is put in motion by the
party, as he does not act judicially; but in this case the defendant does not
put the magistrate in motion; he applies to a magistrate having a general
jurisdiction over the subject-matter, and makes his complaint, and the
magistrate acts upon it or not, at his diseretion.

And, in delivering judgment, Lord Abinger, C.B., said at
page 420:—

I retain the opinion which I expressed at the trial. Where a magistrate
has a general jurisdiction over the srubjest-matter, and a party comes before
him and prefers a complaint, upon which the magistrate makes a mistake in
thinking it a case within his authority, and grants a warrant which is not
justifiable in point of law, the party complaining is not liable as a trespasser,
but the only remedy against him is by an action upon the case, if he has acted
maliciously. The magistrate acting without any jurisdiction at all is liable
s a trespasser in many cases, but this liability does not extend to the con-
stable, who acts under a warrant and the statute 24 Geo. 11, ch. 44,
was passed with this very object of protecting such officers.  As to the other
part of the case, I do not deny that the fact of the defendant’s presence when
the plaintiff was taken, and his pointing him out to the constable, might make
it a case to go to the jury, but that was not pressed on the part of the plaintiff.

Bolland, J., said, at page 421:—

1 am of the same opinion and for the same reasons. With regard to the
case of the sheriff, that is clearly distinguishable from the present, because
the party puts the sheriff in motion, and the latter acts in obedience to him.
In the case of an act done by a magistrate, the complainant does no more than
lay before a Court of competent jurisdiction the grounds on which he secks

McGrath
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dress, and the magi er ly thinking that he has authority, grauts
a warrant, As to the sub duct of the defend. all he does 1

to point the plaintiff out totlle constable as the person named in the warrant,
but this does not amount to any active interference. If any malice could
be shewn, it might have formed the ground of an action on the case.

And Alderson, B., said, at page 421:—

As to the ﬁnl point, the pu-ly must be taken to have merely laid his case
before the , who th I a warrant adapted to the
complaint. Then, what has been done by the defendant to make him liable
as a trespasser? He would be liable only in case, if he was actuated in what
he did by malice.

It would, therefore, seem that if Scriven had acted simply as a
constable in executing the warrant for destruction he would not
have been liable; and if he had acted simply as a prosecutor he
would not have been liable,

Can he be made liable for the destruction of the liquor- an
act performed by him as constable—because of the fact that
he had seized the liquor and laid the information upon which the
warrant was based? It must be borne in mind that he is not
liable for the seizure of the liquor, because that claim, if any,
is barred by the statute.

There is no evidence at all of malice which the Judges in
West v. Smallwood, supra, considered to be necessary in order
to make a complainant liable for his actions subsequent to laying
the complaint. On the other hand, the jury has found that
the constable reasonably believed that the liquor seized was
kept for sale or to be sold in contravention of the Aet.

See. 59 of ch. 8 of 89 Geo. V., 1918 (the same as the Act in
force at the time of the seizure), provides:—

59. (1) Where any inspector, constable or other peace officer finds
liquor in transit or in course of delivery upon the premises of any earrier or
at any wharf, warchouse or other place, and reasonably believes that such
liquor is to be sold or kept for sale in contravention of this Act, he may forth-
with seize and remove the same.

(3) Where liquor has been seized under subsection (1) or subsection (2)
of this section, the person seizing the same shall give information under oath
before a magistrate who shall thereupon issue his directed to the
shipper, consignee or owner of the liquor if known calling on him to appear
at a time and place named in the summons and shew cause why such liquor
should not be destroyed or otherwise dealt with, as provided by this Aet.

(6) At the time and place named in the summons any person who claims
that the liquor is his property, and that the same is not intended to be sold
or kept for sale in violation of this Act, may appear and give evidence hefore
the magistrate, and the magistrate shall receive such evidence and the evidence
of the person who seized the liquor, and such other evidence as may be adduced,
in the same manner as upon a complaint or information made under this Act.
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It is difficult to point to anything done by Seriven in this
case which he was not bound to do as a constable.

We must start with the finding of the jury that he reasonably
believed that the liquor he seized was to be sold or kept for sale
in contravention of the Act and ask ourselves what did Seriven
do that the Act did not warrant him in doing or compel him to
do? 1 can see no ground for holding him liable,

I think it was Lord Gifford who, in considering the con-
tention of counsel that a Judge was liable to an action where
he had exceeded his jurisdiction, said that if the contention
was sound “no man but a beggar or a fool would be a Judge.”
If Seriven is to be held liable in this case in view of the finding
of the jury to which I have referred, then it would seem to end
the enforcement of the provisions of see. 59 of the Act, because
no constable but a beggar or a fool would seize liquor under
that section.

Although it is not necessary to the decision, I cannot refrain
from saying that it does seem pure nonsense that Scriven was
bound to know the law in respect to which subsequently after
solemn argument, by counsel for days five learned Judges of the
Court differed in opinion and divided three to two. It is obvious
that this case is not one to which the principle in question
applies.

The decision referred to was based,as of course it had to be
hased, on the fact set out in the information laid by the constable
that the liquor had been seized in the possession of the Dominion
Government Railways; whereas the jury has now found, and
the fact clearly seems to be, that the liquor was not in the pos-
session of the Canadian Government Railways butof the Dominion
Express Co.  Seriven probably did not know when he laid the
information that the liquor had been brought to Bedford by the
Dominion Express Co and was in the custody of their agent,
McKenzie, who was also the station agent of the Canadian Govern-
ment. Railways, and if he had known it he probably would not
have had any idea that it made the slightest difference in which
way the charge was laid. He went to the stipendiary (as Lord
Abinger, C.B., expressed it in West v. Smallwood, 3 M. & W.
at page 419), and called “upon him to exercise his judgment,
and though the magistrate if he exceeds his authority may be

24-52p.LR.
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liable as a trespasser the party who lays the complaint i
not.”

1 do not think it necessary to discuss the question as to whether
or not Seriven, after having stated in the information that the
liquor was in the possession of the Canadian Government Rail-
ways, could, in this action, shew the real facts of the case, It
may be that he was precluded from setting up the real facts,
I do not decide that question, but, quite apart from it, I reach
the conclusion that the constable is not liable for the destruction
of the liquor under the warrant in question. .

The contention that the findings of the jury are not support.
ed by evidence, in my opinion, fails.

I would allow defendants’ appeal and dismiss the action
against both defendants with costs.

The plaintiffs’ application to set asile the fin lings of the jir:
will a’so be disrissad with costs.

LoNGLEY, J.:—I concur.

Rircuie, EJ.:—See. 36 of ch. 33 of the Provincial Acts of
1911 is as follows: —

(1) Where any inspector, constable or other peace officer finds liquor in
transit or in course of delivery upon the premises of any earrier, or at any
wharf, warehouse or other place, and reasonably believes that such liquor
is to be sold or kept for sale in contravention of the N.8, Temperance Act, he
may forthwith seize and remove the same.

Under this section the defendant Seriven, who was a con-
stable, on March 29, 1918, scized a quantity of rum which was
in transit, and was, according to his sworn information, in the
station of the Canadian Government Railways at Bedford
On April 23, 1918, the defendant Secriven laid the information
to which I have referred. It is as follows:—(See judgment of
Harris, C.J.).

The rum was brought by the defendant Seriven before the
defendant MeLeod, who is a magistrate, and on May 1, 1918,
the defendant MecLeod, as such magistrate, made an order
for the destruction of the liquor. The plaintiff, pursuant to
his summons, appeared before the magistrate to shew cause
why the liquor should not be destroyed. Under the order,
the defendant Scriven destroyed the liquor. On June 28, 1918,
a writ of certiorari issued to remove the proceedings into this
Court, and on May 9, 1919, after argument by counsel for the
respective parties in this action, an order of this Court passed
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nplaint s quashing the order for destruction of the liquor. The case is N8

reported in 31 Can. Cr. Cas. 10. 8.C.
10 whether This action is brought to recover from both defendants the NcGrara
1 that the value of the liquor and damages incident to its seizure and des- v.
aent Rail- truction. The action was tried before my brother Drysdale —

case, It and a jury. The findings of the jury are as follows:— Rischia, 81,
real facts (1) What premises was the liquor upon when seized? A. The Dominion
¢. I reach Express Co. (2) Did Seriven reasonably believe that the liquor seized was
: kept for sale or to be sold in contravention of the Temperance Act? A. Yes.
(3) What damages did the plaintiff suffer by reason of the seizure and destruc-
tion of the liquor in question? A. $375.

estruction

I support- The Judge, notwithstanding these findings, being of opinion
that there could be no justification under the order for destruction
he action which had been quashed, and that the statutes relating to actions
against magistrates and constables did not protect either of the

the jir defendants, gave judgment against them.

I deal first with the case against McLeod. The action was
brought before the order for destruction was quashed, neces-

1 Acts of sarily so, because otherwise it would have been out of time. Sec.
6 of ch. 40 of the Revised Statutes, is as follows:—(See judgment

e Nguors of Harmis, C.J.).

'w(:.;l?m::_\r This statute was passed for the protection of justices and

nee Act, he must be construed with reference to its object. The first question

that occurs to me in this connection is as to whether the order
for destruction is the kind of order referred to in sec. 6. I am
of opinion that it is. The order was not only for the destruction
of the liquor, but it was a judicial adjudication that the liquor
be forfeited to the Crown, and clearly within the meaning of
sec. 6. The grievance which the plaintiff has against McLeod
is for something done under this order for forfeiture and des-
truction. This brings me to the construction of the words “no
action shall be brought.” What does the word “brought” as
used in this connection mean? Mr. Power, K.C., argued that
the word “brought” might fairly be construed as “maintained”
and that it ought to be so construed as the time limit for bringing
actions against magistrates is so short that it is practically not
possib'e to get a conviction or order quashed before the time when
the writ must be issued to avoid the statutory limitation. I was
impressed by this argument, but I cannot let it carry me so far
that 1 distort the meaning of a word which is clear, plain and
obvious, If the language of a statute is clear and explicit, it
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must receive full effect regardless of consequences. To bring
an action is to issue a writ, initiate the proceedings: it has a wll
understood meaning and is something quite different from muin-
taining an action. It is one thing to bring an action and quite
another thing to maintain it, as every lawyer has learned by experi-
ence. 1 may add that here 1 think there is no place for inter-
pretation or construction because the word “brought” as it i
used in the statute under consideration does not admit of two
meanings; it is precise and unambiguous, and therefore I cannot
expand or interpret its meaning by way of construction. This
disposes of the case against McLeod, and it is not necessary that
1 should consider other points; as against him, the appeal should,
in my opinion, be allowed and the action dismissed with costs
1 come now to the case against Seriven. Two things ar
beyond question, namely, that the liquor was the property of
the plaintiff and that Scriven destroyed it; and this he did under
and by virtue of an order which was made without jurisdiction:
it was without jurisdiction from the beginning, and at the time
of the trial it had been quashed for that reason. As the defend-
ant is a constable, the first question which suggests itself i
as to whether or not he is protected by any statute. Ch. 12
of RS.N.8. provides that before any action is brought aguinst
a constable for anything done in obedience to process, a demand
in writing of the perusal and copy of the process shall be served
upon him. If there is compliance with the demand, then on
proof of the process, where the action is against the magistrate
and constable, the action is to be dismissed as against the con
stable. Secriven did not comply with the demand and therefore
he has not set up this protective statute. He pleads ch. 40,
which as 1 have said, affords a good defence for McLeod, hut
no defence for Seriven, because it does not apply to him. Ch
40 is for the protection of justices and ch. 42 for the protection
of constables. The jury found that the liquor was on the premises
of the Dominion Express Co. The Judge allowed this question
to go to the jury, but he expressed the opinion that the answer
to it would be of no avail as a defence. 1 agree with this view
In my opinion, the question as to where the liquor was when
seized is res judicata. The defendant Seriven laid the swom
information which stated that the liquor was *contained in the
premises oceupied by the Canadian Government Railways at
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Bedford in the county of Halifax in the said municipality of
Halifax (the said liquor being in course of delivery and the said
Canadian Government Railways being a common earrier).”

The proceedings, as 1 have said, were brought into this Court
and the order for destruction quashed upon the ground that the
liquor was seizedon the Canadian Government Railways premises,
This was o judgment in rem. But the identical parties to this
action were the identical parties who litigated the question as
to whether the order for destruction should be quashed or not
because the liquor was on Government premises when seized.
When you have litigation between exactly the same parties about
exactly the same liquor and a decision given based on a question
of fact sworn to by one of the parties I cannot think this party
should be permitted to litigate the same question of fact again
inter parties. If 1 am right that this question is res judicata
it is an end of any defence for Seriven, because a decision of the
Supreme Court of Canada is against him. 1 refer to the case of
Martinello & Co. v. McCormick et al. (1919), 50 D.L.R. 799.
In that case the same point was involved, namely, the seizure
of liquor from the Canadian Government Railways as a common
carrier. In giving judgment Anglin, J., said, at page 803:—

The original capture of the liquor having been illegal the defendant
cannot, in my opinion, successfully set up in answer to the plaintiff’s action
for replevin that since he might have proceeded rightfully to take it as soon
us the plaintiff had removed it from the railway premises, the case may be
treated as if he had seized the goods after they had in fact been removed from
the railway premises, whether rightfully or wrongly, and the detention of
them were thus legal. The inspector in seizing was a mere trespasser ah
wnitio.  All the acts he did were trespasses. He was in the same position as
a mere stranger without any legal authority whatever. The plaintiff is
entitled tosay: “Let me be put in the position in which I stood before your
illegal act.”  Attack v. Bramwell (1863), 3 B. & 8. 520. 1 agree with the

view expressed by the majority of the Judges of the Supreme Court of Nova
Seotia in Re McGrath (1919), 31 Can. Cr. Cas. 10.

Mr. Jenks, K.C., at the argument, raised the point that
res judicata was not pleaded. There is a plea of estoppel. If
it does not sufficiently raise the question of res judicata a few words
added to it would be sufficient. Since the early days of the
Judicature Act in this Provinee this Court, following well-known
English decisions and the English practice, has frequently amend-
ed the pleadings to fit the evidence. Of course there are cases
where it would not be done. An amendment would not be made
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which would take the other party by surprise and raise a case
which he might have answered by evidence at the trial, but
there is nothing of that kind here. The defendant Scriven
went to trial knowing that he had sworn that the liquor was on
the Government premises and that on that ground the case had
been decided against him. I cannot bring myself to think that
he ought to be permitted to do away with the decision of this
Court confirmed on appeal in the Supreme Court of Canada
by setting up at the trial of this action that the liquor was in
the express company’s office. The information was put in evi-
dence at the trial and while the order quashing the order for
destruction does not state the ground for quashing, it is, I think,
clearly referable to the information which is bad on its face and
does not give jurisdiction, thereby shewing the ground on which
the Court proceeded in quashing the order.

The maxim ‘““He i not to be heard who alleges things contra-
dictory to each other” is invoked. Referring to this maxim,
Mr. Broom, in his work on Legal Maxims, 8th ed., page 135,
says:—

y.'l‘hiu elementary rule of logic, which is frequently applied in our Courts
of justice, will receive occasional illustration in the course of this work. We
may, for the present, observe that it expresses, in other | the trite
saying of Lord Kenyon that a man shall not be permitted to “blow hot and
cold” with reference to the same transaction, or to insist, at different times,
on the truth of each of two conflicting allegations, according to the promptings
of his private interest.

I think this is just what the defendant Scriven is attempt-
ing to do. In his information, he sets up that the liquor was
on the premises of the Canadian Government Railways, and
on this ground the order for destruction was quashed, therchy
inducing the bringing of this action. He now in litigation inter
parties sets up according to the promptings of his private in-
terests a different state of facts. This, I am of opinion, he ought
not be permitted to do.

The result of the views which I have expressed is that the
defendant Seriven, notwithstanding the findings of the jury,
is liable in damages for the destruction of the plaintiff’s property
and that the appeal, so far as he is concerned, must be dismissed
with costs.

As the opinion which I have expressed may not prevail,
deal with the motion to set aside the findings of the jury.
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\s to the first finding, I think it is as I have indicated, irrel-
evant. 1 am further of opinion that it should be set aside as
being a finding which, viewing the evidence reasonably, a jury
could not propery make. In view of the direction of the trial
Judze to the jury, I think it was a perverse finding.

The second finding is, in my opinion, irrelevant, but I can-
not say that the jury could not properly make the finding, the
question having been submitted to them. The remaining finding
is as to the damages: this, as the Judge told the jury, was the
real question. I venture to think that it is the only question
which should have been submitted to the jury. I would not
interfere with this finding. $375 was what the plaintiffi paid
for the liquor and I assume was its value at the time he swears
he bought it for his own use. There is no evidence that it had
increased in value between the time of seizure and the time of
destruction. I do not see that it is of any avail to give evidence
of what the liquor would have been worth at the time of the
trial. I think the jury were not bound to allow the charge of
appearing in the magistrate’s Court. 1 regard the claim of $100
for loss of time as too vague and general.

If the conclusions at which I have arrived were held to be
sound, it follows that there must be costs against the defendant
Scriven on appeal and below. It was urged that if the defend-
ant McLeod was successful he should not have costs. [ see no
ground for this contention; he is entitled to his costs on appeal
and below. Judgment accordingly.

REINSETH v. CAMPBELL.
Britisk Columbia County Court, Swanson, County Judge. May 4, 1920.

NeGLIGENCE (§ 1T D—104)—HIRE OF HORSE—HORSE BROUGHT BACK DAMAGED
—REASONABLE CARE AND TREATMENT—LIABILITY OF HIRER.
1f & horse hired is taken out sound and brought back damaged there
is an onus on the hirer to shew that the injury was not eaused through
his fault, He is bound to ride it as moderately and treat it as carefully
as a man of common discretion would his own and if, in spite of this care
and treatment, the horse is injured, the hirer is not responsible.
[Review of Scotch cases.|

AcTioN to recover the value of a horse hired to the defendant,
and other damages caused by the horse being brought back in
a damaged condition. Affirmed.
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M. L. Grimmett, for plaintiff; J. R. Archibald, for defendan
Swanson, Cry, Cr.J.:—The plaintiff is a rancher residing o
Glenwalker, in Coldwater Valley, in this County.

The defendant is the Dominion Government timber inspector

for the district and resides at Salmon Arm.

As the plaint alleges, the defendant hired, or caused to |y
hired, a horse from plaintifi on September 15 last.  The hore
was returned to plaintiff in a lame condition on September 17
and has since been useless for work or any other purpose. 1t i

alleged that the lame condition was due to the defendant’s neg-

ligence while in his possession and use. The plaintiff ¢liin.
damages amounting to $332 or as follows:—Value of hors
$140, feed $94, loss of use of horse $45, paid veterinary surgeon
$18, for special attendance on sick horse (bathing) $35=$332

Plaintifi at trial claimed an additional sum of $135, for fecd-
ing, caring for horse and loss of use, which additional amount
he subsequently through his counsel abandoned.

It was proved by plaintiff and his wife that the horse was in
first-class condition when delivered to defendant and the evidence
shews also that when returned the horse was seriously lamed
and has since been of no value to plaintifi. Plaintiff would have
destroyed the animal some time ago, but treated same at suggestion
of Mr. Page, who, though unlicensed, occasionally practises i
the vicinity as a veterinary surgeon. 1 find the value of the horse
is $140.

Should plaintiff be entitled to a verdict I do not think he would
in any event be entitled to more than the value of the animal
$140. Clearly, he could not recover for any charges paid to Mr,
Page, as he has no certificate or license to practise under the Act,

At the close of the plaintifi’s case, Mr. Archibald asked for
a non-suit on the ground that there was no evidence whatever
of negligence. He relied on Cooper v. Barton (1810), 3 Camp. 5.
I am unable to get the text of this judgment which is referred to
in Beven on Negligence, 3rd ed., at page 795. Beven says:

The onus of shewing negligence is, in some cases, thrown on the letter
80 that a hirer is not bound to prove affirmatively that he used reasonable
care, though he is bound to account, that is, to give an explanation of the cous

of the loss or injury. It has however been held not enough to shew that a
horse which was let sound was returned with its knees broken.
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(Quoting Cooper v. Barton, 13 Camp. 5 (note)), Beal on Bail-
ments (1900), page 221, quotes this case and adds: * Le Blane, J.,
said that the plaintiff must give some evidence of negligence,
and as he had given none in this case, the plaintiff must be non-
suited.”

See also Beven, 3rd ed., at pages 138, 139, The rule of law in
negligence cases, is that it is the duty of the Judge to determine
where there is any evidence fit to be left to the jury, if not the case
should be withdrawn from the jury.

The evidence also shewed that no reference whatever was made
by defendant Campbell, nor by Mitchell, who accompanied
Campbell on his journey by horseback to Spius Creek on inspec-
tion of timber, as to the condition of the horse when it was returned.
In fact it looks to me as if both Campbell and Mitchell were
anxious to coneeal the injury which undoubtedly they knew the
horse had suffered. They did not give any explanation as to
cause of injury, in fact they made no reference whatever to same.
Plaintiff goes so far as to plainly intimate that Campbell designedly
diverted his attention from the horse and its condition when
re<delivered on September 17, by engaging plaintifi’s attention
in a discussion on motor car matters.

Now I find a principle enunciated, which, at least, has the
authority, and imprimatur of American decisions, touching on the
question of the presumption of law, as to proof of some negligence
which may thusarise. Beven on Negligence, 3rd ed., at page 795,
(closing paragraph) says:

The position of the bailor, if the bailee returns the article hired in a
damaged condition, becomes dependent on the character of the damage done.
The bailor commits his property to the bailee on the undertaking most
generally implied that he will take due care of it.  In ordinary circumstanees
good faith requires that if the property is returned in a damaged condition some
account should be given of the time, place and manner of the oceurrence of the
injury. If, then, the bailee returns the property in a damaged condition and
fuils to give any account of the matter, the law will authorise a presumption
that he has been negligent; because where there is no apparent cause for the
accident and the bailee has possession he must shew how the accident hap-
pened. The bailor need only point out the deteriorated condition of the
article,

Quoting 2 American cases, also Story on Bailment, 411, 414,
Cooper v, Barton, 3 Camp. 5 (note); and Byrne v. Boadle (1863),
2H.&C. 722,159 E.R. 299; Scott v. London etc. Docks Co. (1865),
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3 H. & C. 596, 159 E.R. 665, the latter two being the leading
cases on doctrine of res ipsa loguitur. Beven then continues at
page 796:

If however the deterioration is the natural consequence of wear and
use the bailor must give other evidence to discharge the onus and raise a cuse
of neglect or misuse. There are a hundred probable causes of a horse falling
and breaking its knees quite apart from any default in the bailee. If not an
otdm:ry mndent of keeping a horse, such an occurrence is consistent with

of and so negli must be shewn and will not be
presumed.

A number of Scotch cases are quoted by Beven, 3rd ed., at
pages 796, 797. Lord Shand in Bain v. Strang (1888), 16 Rettie
186, at page 797, is quoted as saying:

Where a horse, hired or lent is taken out sound and brought back damaged
there is an onus on the borrower to shew that the injury was not caused
through his fault, and that it was sustained notwithstanding all reasonable
care on his part. 16 Rettie at page 191,

So Lord President Inglis in same case:

If the article is returned in a damaged condition there is an onus on the
borrower to shew that the damage did not arise through his fault. It is
argued that the onus is heavier than that, and that he is bound to shew what
was the specific cause from which the injury arose. I am not disposed to
decide that question, We have, I think, sufficient evidence to
shew that reasonable care was used. 16 Rettie at page 189,

If the principle as to onus set out in these Scotch cases applies
to our English and B.C. law, as I think it does (following the
principles set out in Byrne v. Boadle, 2 H. & C. 722, 159 E.R.
209, and Secott v. London Docks Co., 3 H. & C. 596, 159 E.R.
665, then Mr. Archibald’s application for a non-suit should fuil,
and I so rule.

Mr. Archibald then put in his evidence. On the evidence of
Campbell and Mitchell I am obliged to hold that no negligence has
been proved.

They each describe in minute detail their movements from
September 15 to the time of return of the horse on September
17. The horse was a substantial saddle horse, 4 years old, 1,200 [bs.
in weight, bred in this country as I take it, although the evidence
did not in as many words establish the latter fact. Now the horse
was hired expressly for riding purposes to go on an inspection of
timber in that district—Spius Creek. We know in this country
that timber, merchantable timber, generally grows on the sides of
the hills and mountains. There is nothing in this case to shew
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that there was anything unusual in the character of the particular
country traversed by defendant and Mitchell. It was, I think,
a quite proper timber country to ride the plaintiff's horse through.
Now Campbell and Mitchell deseribe the trip up the side of the
hill or mountain out of Prospect Creek. But it was not in mountain
climbing that this horse (shod on the front feet but unshod on
hind feet) was injured. It was injured whilst the horse was
being led (not ridden) by Campbell across the creek bottom, a
crossing which had to be negotiated before they could make the
ascent on the other side. Mitchell had ridden ahead of Campbell
to reconnoitre the crossing which was not the regular Boston Bar
crossing he had used before, and had safely passed over the creek
bottom and was ascending on the other side. There are rocks or
boulders in the creek bottom, and some water in the watercourse,
The evidence was not very exact as to the size of the rocks, nor as
to their being unusually wet or slimy, nor as to the volume of the
water in creek. As Campbell proceeded along leading plaintifi’s
horse the animal slipped on some of these boulders and went down
on its haunches. The horse was able to go on and was ridden by
defendant. Mitchell says it was just an accident, that the place
they went through was such that any good horse could go through.
Campbell says he knew the horse injured itself when it fell down
in the ereek bottom; that he discussed the lameness with Mitcehell
and decided not to mention it to plaintiff (as they couldn’t find
any trace of swelling, thinking it would come alright again). Camp-
bell admits that he may have told Mitchell to ride the horse fast
on the day of its return home, September 17th, between Patchetts’
and the plaintifi’s to limber the horse up, and naturally with the
object of making a good impression on plaintifi as to condition
of the horse, when it would be re-delivered to him. Campbell
was submitted to severe eriticism by Mr. Grimmett for concealing
from the plaintiff the true condition of the horse.

I think Mr. Campbell’s actions in the matter certainly lacked
candour, T think it was his duty to frankly inform the plaintiff
as to the condition of the animal and as to how it happened.
Had he done so with open frankness he might never have had to
answer in Court, for his actions in this matter. 1 can, however,
find no evidence of negligence to make Campbell responsible to
plaintifi. Page’s evidence was to the effect that from an ex-
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amination of the horse’s left hind leg he was quite satisfied 1l
the horse must have gone through a bridge or got into a ercuig
or windfall, judging from mjuries to the hock. Campbell
Mitchell disprove clearly such a theory as that of Page.

The degree of care which a hirer of a horse must take is «

forth in Oliphant on Horses, 5th ed. (1896), page 233:

In contracts . . . such as hiring, ete., such ecare is exacted i«
every prudent man commonly takes of his own goods and, by consequence, 1l
hirer is answerable for ordinary neglect. 1f, therefore, a man so treat
manage his hired horse as any prudent man would aet towards his own hors
he is not answerable for any damage the horse may receive.

(Quoting Cooper v. Barton, supra) Beven on Negligence, il
ed., at page 792, quotes Lord Holt, C.J., in Coggs v. Bernard. 2
Ld. Raym. 909, at 916, Smith’s Leading Cases, vol. 1, page 191,
“From whence it appears that, if goods are let out for reward,
the hirer is bound to the utmost diligence such as the most diligent
father of a family uses, and if he uses that, he shall be discharged.”
Sir William Jones, in his work on Bailments, page 86, shows tha
Lord Holt’s dictum as to “ utmost diligence” is due to a mistrans-
lation of the Latin, by Lord Holt, Bracton, Lib. 3, fol. 63 (h),
and adds that the correct interpretation is “ordinary diligence.”

The rule of “diligence” (as Sir Wm. Jones puts it) then is,
“that which a good and prudent father of a family—diligent-
issimas paterfamilias—would take of his own.” Inother words,
he is liable for ordinary negligence.  If then, he hire a horse, he
is bound to ride it as moderately and treat it as carefully as any
man of common diseretion would his own, and the law implies
that proper treatment ir des feeding a horse. [If in spite of
this care, and treatment, the horse is injured, the hirer is not
responsible. ;

I am satisfied that Campbell employed that degree of care
which the law ecasts upon him and that he is not responsible for
the injury to plaintifi’s horse. He is, therefore, in my opinion.
entitled to judgment, but as his subsequent actions were not
characterized by that degree of openness and candid dealing
which the law enjoins on him in explaining to the owner the
nature and cause of the injury, I am unable to allow him the costs
of this action. Judgment accordingly for defendant but without
costs. Judgment for defendant.

eSS

52 D.

Mands

1. 81A

R
th

G
2 Mu

ol

¢

“f “.
vietio
Is
for re
R
lants.
l)
vietes
fully
peg,
hours
in th
visior
Win
T
uphel
O
counc
The
reads
1

within
for sal

and ey
5of tl
exeept




52 D.LR.

sfied that
a ereviee

pbell wnd

ake is s

exacted s
quence, thy
o treat and
s own horse

ence, el
ernard, 2
age 191
roreward,
t diligent
harged.”
ows that
nistrans-
L. 63 (h),
jence.”

then is,
diligent-
r words,
1rse, he
y as any
© implies
spite of

s nol

of care
sible for
opinion,
ere not
dealing
ner the

he costs
without
dant.

i T e NI i

it S,

s2D.LR.] DomiNioN Law Rerorts.

Re EARLY CLOSING BY-LAW AND PERLEY.

Manitoba Court of Appeai, Perdue, C.J.M., Cameron, Haggart, Fullerton and
Dennistoun, JJ.A. May 11, 1920

1. StaTuTEs (§ 1 C—20)—By-LAW—SHOPS REGULATION —SHOPs REGULATION
Acr, RS.M. 1913, cn. 180—N ALty o,

A city by-law passed under authority of the Shops Regulation Aet,
R.S.M. 1913, ch. 180, elosing certain shops, during certain hours, defining
the words “shop” or “shops,”” and making certain exceptions to the
general regulation is within the powers of the eity.

2. MunicipAL CORPORATIONS (§ 1T C—60)—By-LAw-—8HOPS REGULATION—
EXCEPTION TO GENERAL RULE—RESTRAINT OF TRADE—V ALIDITY,

A city by-law wu-«-plinr from a general shop closing regulation any
shop where the only trade or business carried on is that of a fruiterer
confectioner, pastry cook, tobacconist, news agent, hotel, inn, tavern,
victualling or refreshment house, and providing that the by-law shall
not apply to any such shop merely because bread, butter or milk is sold
or offered for sale therein is not invalid because arbitrary and oppressive
or in restraint of trade.

The exception does not apply where a full line of groceries is earried
on one side of the shop, «nd fruit and confectionery on the other.

(ase sTATED by Sir Hugh John Macdonald, Police Magistrate
of Winnipeg, under the Criminal Code and the Summary Con-
vietions Act, R.S.M. 1913, ch. 189.

Isaac Campbell, K.C., and J. Preudhomme, City Solicitor,
for respondents.

R. A. Bonnar, K.C., and W. H. Trueman, K.C., for appel-
lants.

Perovg, C.J.M.:—The above named H. W. Perley was con-
victed on Thursday, November 28, 1918, for that he “did unlaw-
fully omit to close and keep closed his shop in the City of Winni-
peg, where goods are offered and exposed for sale between the
hours of 6 o'clock in the afternoon on said date and 5 o'clock
in the morning of the next following day, contrary to the pro-
visions of by-law 1853 and amendments thereto of the City of
Winnipeg.”

The validity of the above by-law as it originally stood was
upheld in Stark v. Schuster (1904), 14 Man. L.R. 672,

On November 14, 1918, by-law No. 9789 was passed by the
council of the City of Winnipeg amending by-law No. 1853,
The main section of the last mentioned by-law as amended now
reads as follows:—

1. From and after the 19th day of July, A.D. 1900, all classes of shops
within the City of Winnipeg, where or wherein goods are exposed or offered
for sale by retail shall be and each of them shall be and remain closed on each
and every day of the week, between 6 o'clock in the afternoon of each day and

5 of the elock in the forenoon of the next following day, with the following
exeeptions:—

Statement,

Perdue, CIM.
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On Saturdays nnd dunng the last three weeks in December, and ulso
the days i di the following days, namely:—New Years
Day, Good Friday, M-y 24, llld Dolmmon Day; and all classes of shops
in the city, as aforesaid, shall belndnmnncloudlm lodthedock in the
afternoon of the days hereinbef d as d, ly, Saturdays,
the week days in the last 3 weeks in December, ud the days immediately
preceding the following days: New Years Day, Good Friday, May 24, und
Dominion Day, until 5 of the elock in the forenoon of the following day.

(a) Provided that this by-law shall not apply to any shop where the only
" trade or business carried on is that of a fruiterer, confectioner, pastry cook,
tobacconist, news agent, hotel, inn, tavern, victualling or refreshment house,
nor shall this by-law be held to apply to any such shop merely because bread,
butter or milk is sold or offered-for sale therein:

(b) The words “shop” or “shops” where contained in this by-law
shall mean and inilude any building or portion of a building, booth, stall or
place.

The following questions were stated for the opinion of this
Court:—1. 1Is the conviction erroneous in law and should the
same be quashed? 2. Was the shop of the accused lawfully
open at the hour of 9 o'clock on the evening of November 28,
1918? 3. Is by-law 1853 as amended of the City of Winnipeg
ultra vires and void? 4. Is the said by-law as amended arbi-
trary and oppressive, and does it discriminate between mer-
chants of the City of Winnipeg selling the same articles or class
of goods? 5. Is said by-law in restraint of trade and commerce?”

By sec. 3 of the Shops Regulation Act, R.S.M. 1913, ch.
180:—

Any municipal council may, by by-law, require that, during the whole
or any part or parts of the year, all or any class or classes of shops within the
municipality . . . shall be closed, and remain closed on each or any
day of the week at and during any time or hours between six of the clock
in the afternoon of any day and five of the clock in the forenoon of the next
following day.

By sec. 2 of the Act, as amended by 8 Geo. V. 1918, ch. 81,
sec. 1, the word “shop,” in the 16 next following sections and
in any by-law passed under the provisions thereof, means:—
any barber-shop or any building or portion of a building, booth, stall or
place where goods are exposed or offered for sale by retail, but not where the
only trade or business carried on is that of a tobacconist, fruiterer, confectioner,
news-agent, hotel, inn, tavern, victualling house or refreshment house, nor any
premises wherein, under license, spirituous or fermented liquors are sold etc.

The statute says that the expression “shop” when used in
secs. 3 to 18 of the Act, or in any by-law passed under the pro-
visions of the Act, does not include a place where the only trade
or business carried on is that of a tobacconist, fruiterer &c. The
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tobacconist and the others enumerated as exceptions in sec. 2
cannot be affected by an early closing by-law as long as each
confines himself to his distinctive trade or business, but if he
carries on an additional trade or business at his place he ceases
to be an exception and may be made subject to such a by-law.
Therefore, if the tobacconist deals also in bread, butte: or milk
his place becomes a “shop” within the meaning of the Act and
may come under a by-law passed in accordance with it. But
the municipal council under the powers given by the Act may
still exclude him from the operation of the by-law. The council,
it would seem, has power under the Act to so exclude him even
if he added to his business of tobacconist a much more exten-
sive line of groceries than bread, butter and milk. But if a muni-
cipal council in passing a by-law has acted strictly within the
powers conferred upon it by the Legislature the question of the
fairness or reasonableness of the by-law does not arise: Re Boylan
(1887), 15 O.R. 13; Simmons v. Malling, (1897), 13 T.L.R. 447;
Stark v. Schuster, 14 Man. L.R. 672, 684, 695.

I would answer the questions submitted as follows:
To the first, second and third questions, “No.”; To the fourth
and fifth questions, “ No answer is necessary.”

CaMERON, J.A., (dissenting):—The contention is that by-law
No. 1853 of the City of Winnipeg as amended by by-law No.
9789 is ultra vires of the Shops Regulation Act, R.S.M. 1913,
ch. 180. As amended it extends the statutory exception given
to tobacconists and others to the same persons when they sell
or offer for sale bread, butter or milk. It is contended that this
cannot be done by the council and that the test to be applied
is whether it results in discrimination. In this case it is alleged
that discrimination does and must arise as between tobacconists
who sell or offer for sale bread, butter and milk and are not re-
quired to close and grocers who must close their shops to their
manifest disadvantage. That result is possible and, indeed,
inevitable. But any by-law such as this, even if indisputably
within the powers given by the Act, is bound to give rise to
inequities in its operation. But that consequence cannot affect
the validity of the by-law so long as it is authorized by the terms
of the statute. By sec. 3, the council may require all or any
class or classes of shops to close as therein set forth and by sec.
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7, it may make regulations “‘as to the classification of shops
for the purpose of the preceding sections.” A tobacconist
(when that is his only trade) is by the Act excepted from the
powers of the council. But when he commences to deal in
bread, butter and milk he loses his privileged position. Is there
any reason to be gathered from the Aet why the council should
not expressly exempt from the by-law tobacconsits who scll
bread, butter and milk? The council has power to make regu-
lations as to the classifications of shops for the purposes of the
Act and those powers are not restricted in any way, but are
general. It seems to me, therefore, that the council has the
power to make a classification of shops in which the shops of
tobacconists selling bread, butter and milk shall be consid-
ered as if they were still those of tobacconists earrying on that
trade only and therefore exempt from the prohibitions of the
by-law. The council is given full authority to classify shops
as it sees fit so long as it observes the conditions of the stat-
ute, and it is not apparent that the discretion of the council
should be hampered by any other considerations. The coun-
cil is a representative body, amenable to the electors, acting
presumably in the best interests of the community and empow-
ered to pass by-laws in these matters as authorized by the Legis-
lature. This early closing legislation concerns a difficult sul-
ject, which can only be dealt with by compromise between
conflicting interests. With its merits or the merits of the bhy-
law we have nothing to do. The classification made may be
arbitrary and productive of inequalities and discriminations,
but it is impossible to avoid such results in by-laws of this kind.
That is all a matter for the council and in the exercise of its dis
cretion. The sole question before us is whether this by-law
is passed in accordance with the wide powers conferred by the
statute under which the council can exclude from the operation
of the by-law any class or classes of shops. It could, if it chose,
exempt all grocery stores or confine its provisions to them exclus-
ively.

Whether or not a municipal by-law is unreasonable is a
question which should be decided on an application to quash
rather than on a motion to set aside a convietion, which this
application i in substance. See Reg. v. Gravelle (1886), 10 0.
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R. 785. It is now generally conceded that if a statute gives
powers to & body of persons to make rules for a specific purpose,
the reasonableness of such rules, provided they are strictly con-
fined to the purposes for which they are authorized to be made,
is not examinable by the Judges: Biggar, Municipal Manual
(1900), page 330, and the question . . . whether a muni-
cipal by-law is or is not reasonable appears to be, as a rule, only
a branch of the question whether it is or is not wltra vires.”’
Ib. page 331. See Kruse v. Johnson, [1898] 2 Q.B. 91; per Lord
Russell of Killowen, C.J., who holds that a liberal rule must
be applied to the by-laws of representative bodies entrusted
by Parliament with legislative powers for the public good; and
also the judgment of Lord Hobhouse in Slattery v. Naylor(1888),
13 App. Cas. 446, which has been followed in numerous cases.
1 refer also to the judgments of the Full Court in Stark v. Schuster,
14 Man. L.R. 672.

FuLLerTON, J.A.:—This matter comes before this Court
by way of a case stated by Sir Hugh John Macdonald, Police
Magistrate of the City of Winnipeg.

Perley was convicted under by-law No. 1853 of the City
of Winnipeg as amended by by-law No. 9789 for that he
did
at the City of Winnipeg, on Thursday, November 28, 1918, unlawfully omit
to close and keep closed his shop in the City of Winnipeg, where goods are

offered and exposed for sale between the hours of 6 o’clock in the afternoon
on said date and 5 o’clock in the morning of the said following day

The evidence shews that the accused carries a full line of
groceries on one side of his shop, and on the other side, confec-
tionery and fruit.

The by-law in question and the amendment thereto could
only have passed under the authority of sec. 3 of R.S.M. 1913,
ch. 180, entitled the Shops Regulation Act.

The question reserved is whether by-law No. 1853 as amended
i8 ultra vires and void.

By-law No. 1853 provides that:—
all classes of shops within the City of Winnipeg, where or wherein goods are
exposed or offered for sale by retail (but not where the only trade or business
carried on is that of a tobaceonist, news agent, hotel, inn, tavern, victualling
or refreshment house), shall be and each of them shall be and remain closed

25—52 p.L.R.
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MAN. on each and every day of the week, between 6 o’clock in the afternoon of e:ch

by-lay
C A day and 5 of the clock in the forenoon of the next following day “with certain 9

e exceptions not here material,” by o.tl
o By the meaning of by-law No. 9789 the words in parentlicsis possib
Crosiva  are struck out and the following section added:— A
Br-Law (a) Provided that this by-law shall not apply to any shop where the oy
p:,:?“_ only trade or business carried on is that of a printer, confectioner, pastry cook, e

L ey tobacconist, news agent, hotel, inn, tavern, victualling or refreshment house, " In
Fullerton, J.A.  nor shall this bydaw be held to apply to any such shop merely because bread owen,
butter or milk is sold or offered for sale therein, Ne

It is contended that the by-law is ulira vires, on the gromnd [ (1873),
that it discriminates against grocery shops. (8 that th
The validity of the by-law of course depends upon the powers 1  conden
conferred on the council by the Shops Regulation Act. Se. I ™

¥ they w
2 (a) of that Act as amended by ch. 81, Statutes of Manitoba = differen
1 1918, defines “shop” as follows:— i if they
i (8) The expression “shop” means any barber shop or any building or 1  thoses
} portion of & building, booth, stall or place where goods are exposed or offered [+ men, th
1 for sale by retail, but not where the only trade or business carried on is tht [ {0 mak
,‘ of a tobacconist, fruiterer, confectioner, news-agent, hotel, inn, tavern, ¥ In
i victualling house or refreshment house . , vires &
1 Sec. 3: Any municipal council may, by by-law, require that, during
1R the whole or any part or parts of the year, all or any class or classes of shops to the
mt : within the municipality . . . shall be closed, and remain closed on : trades
B A each day or any day of the week at and during any time or hours between X discrin
! 6 of the clock in the afternoon of any day and 5 of the elock in the forenoon
1 of the next following day. | soods.
il It is quite evident that “class or classes of shops” referred Iy
rL to in the last quoted section can have no reference to the classes affirme
i* of shops excepted by 2 (a). The statute gives the council no De
i power whatever to regulate the closing of shops of the excepted Macdo
i classes so long as they confine themselves to carrying on their validit;
|4 respective trades. The words of sec. 2 (a) are “where the to the
only trade or business carried on is that of a tobacconist” &c. was up
1 The moment a member of the excepted class begins to carry of the
: on a business outside the named excepted classes his place of by the
| business becomes a “shop” within the meaning of the statute.. for jud
| The effect of the by-law, if valid, is to allow a tobacconist By
for example to sell bread, butter and milk—a class of business 180:—
clearly outside that of tobacconist. Under the statute his place Any
of business thereupon becomes a shop and the result is discrimi- or any p
nation in his favour as between himself and other traders sclling :‘:i“:l‘l‘l'r‘)
bread, butter and milk. If the council can authorize the excepted day and

classes to sell bread, butter and milk after the hour fixed by the
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»on of each by-law, it can go further and authorize the sale of all goods handled Li‘j
fith certain by other traders with the result that there would be the plainest  C. A.
possible case of discrimination. Re
A fifth property of a by-law is that it should be general and obligatory ?':M“‘\’
upon all persons equally and discriminately; it must not he made for the CrosiNG

vhere the < . 2 By-raw
“‘l" . ”It benefit or for the detriment of any particular person. Lumly on By-laws, 99. AND
astry cook, »

ent house, I8 In Kruse v. Johnson, [1898] 2 Q.B. 91, Lord Russell of Kill. ~ PERLET-
ause bread 3 owen, C.J., said, at page 99:— Fullerton, J.A.

: Notwithstanding what Cockburn, C.J., said in Bailey v. Williamson

e ground (1873), L.R. 8 Q.B. 118, at page 124, an analogous case, I do not mean to say

] that there may not be cases in which it would be the duty of the Court to

\e powers condemn by-laws, made under such authority as these were made, as invalid

. because unreasonable. But ble in what sense? If, for instance,

t. Nec. ! they were found to be partial and unequal in their operation as between

Manitoha ¥ different classes; if they were manifestly unjust; if they disclosed bad faith;

if they involved such oppressive or gratuitous interference with the rights of

o [ those subject to them as could find no justification in the minds of reasonable
wailding or 1 s . g : 3

or offered 3 men, the Court might well say, “Parliament never intended to give authority

on is that to make such rules; they are unreasonable and ultra vires.”

wrent hesis

n, tavern, [ In my opinion, the by-law as amended in question is ulira

e : vires and void for the following reasons:—(1) No power is given
aury - o . .

;’M slmnr: . to the council to pass any by-law in relation to the classes of

closed on \  trades excepted by the statute; (2) The by-law as amended
s between MBS discriminates against other traders carrying the same line of

» forenoon

goods.
referred A I would answer all the questions in the stated case in the
1e classes ’ affirmative.

uncil no Py Dexnistoun, J.A.:—This is a case stated by Sir Hugh John
excepted Macdonald, Police Magistrate of Winnipeg. It turns upon the
on their validity of by-law No. 9789 of the City of Winnipeg, which relates
here the to the early closing of shops, and amends by-law No. 1853, which
" &e. ¢ was upheld in Stark v. Schuster, 14 Man. L.R. 672. The portions
to carry of the by-law to be dealt with and the questions propounded
place of by the n agistrate are set forth by the Chief Justice in his reasons

atute. for judgment.

acconist By sec. 3 of the Shops Regulation Act, R.S.M. 1913, ch.
business 180:—

iis place Any municipal council may, by by-law, require that, during the whole
liscrimi- orany part or parts of the year, all or any class or classes of shops within the

s selling municipality . . . shall be closed on each or any day of the week at
a and during any time or hours between 6 of the clock in the afternoon of any

”‘""mh‘ day and 5 of the clock in the ft of the next following day.

| by t
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defined, but there is excepted from such definition a shop:—
where the only trade or business carried on is that of a tobacconist, fruiterer,
confectioner, news-agent, hotel, inn, tavern, victualling house or refreshen
house nor any premises wherein, under license, spiritious or ferninted
liquors are sold.

The clause of the by-law which has been attacked as uliyg
vires of the City Council is 1 () which reads:—

Provided this by-law shall not apply to any shop where the only trade or
business carried on is that of a fruiterer, confectioner, pastry cook, tobaceonis,
news-agent, hotel, inn, tavern, vietualling or refreshment house, nor <hall
this by-law be held to apply to any shop merely because bread, butter or wilk is
sold or offered for sale therein.

The lines italicized are, it is urged, an enlargement of the
scope of the statute and wultra vires of the City Council to enact,
but a careful examination of the statute and by-law do not lead
me to such a conclusion.

The statute does not apply to tobacconists ete., who confine
themselves to their designated trade and make it the “only
trade” carried on. So long as they devote themselves exclusively
to that single purpose they are exempted by the statute from
the operation of any by-law which the council may pass under
that Act.

But so soon as the tobacconist ete. adds to his stock in
trade, bread, butter and milk, he ceases to be a “tobacconist”
ete. and becomes a ‘“‘shopkeeper” and his statutory exemption
is gone.

The by-law then presents a new set of exemptions and among
them one which says in effect ““all shopkeepers who sell tobacco-
nists’ (ete.) supplies together with bread, butter or milk shal
be exempt from the provisions of this by-law.” This scems
to be authorized by the statute, which permits the creation of
“classes of shops” without any limitation, and if the counc
see fit to classify shops which deal in specified groups of com-
modities, there is nothing in the words of the statute to prevent
them from so doing. By-laws should of course be neither un-
reasonable, discriminating nor unjust and many by-laws have
been quashed because they are so. But in municipal legis
lation of this character it is quite impossible to pass a by-law
which does not offend against some class of shopkeeper, or
employees. Discrimination and even injustice are certain to

DomiNioN Law REPORTS. [52 D.LR.

By sec. 2 of the Act as amended by 1918, ch. 81, “shop” is
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“shop” is be charged by one or other section of the shop-keeping com- MAN.

1op - : munity, but unless they are sufficient to shock the conscience  C. A.
st, fruiterer, y of the Court it is better to leave the adjustment of such wrongs

refreshiment
r fermented

to the representatives of the people who may be expected to ?‘I-I‘(“L"‘,‘b
understand their requirements better than most Judges. Lord (lll:-':?v:'
d e e BB Russell said in Kruse v. Johnson, [1898] 2 Q.B. 91, at 98, and R aor:
: his reasoning was quoted with approval by this Court in Re
mly trade or By-law No. 92, Town of Winnipeg Beach (1919), 51 D.L.R. 712
tobaceonist, 8 at 713: “Municipal by-laws . . . are not like the laws
“r':':”']: of the Medes and Persians—they are not unchangeable.” If
experience shews that this by-law works hardly or inconven-
mt of the ; iently, the City Council will repeal it if they consider it in the
| to enaet, 3 interest of the general body of the citizens to do so.

Dennistoun, J.A.

o not lead B For these reasons I am of opinion that the by-law is not ultra
vires of the City Couneil and that this Court should not interfere
ho confine % upon the ground that it is discriminatory.

the “only ; I would answer the Magistrate's questions:—1. No; 2. No;

sxelusively 3. No; 4. Not answered. 5. Not answered.

tute from ! HaGaarr, J.A., concurred in the result. Haggart, J A,
yass under Judgment accordingly.

stock in I BALLARD v. MONEY.
acconist”

Ontario Supreme Court, A/lulluh Division, Meredith, C'J.0., and Maclaren,
exemption

Magee and Hodgins, JJ.A.  February 6, 1920.

Husnasp axp wire (§ 1T A—143)—ALIENATION OF WIFE'S AFFECTIONS —
AcTioN FOR—HUSBAND AND WIFE LIVING TOGETHER WHEN ACTION
BROUGHT—JURISDICTION OF Covnty Couvrt—EVIDENCE OF ADUL-
TERY— vston oF —Covnty Covrrs Acr, RB.O. 1914, ol

I tobaceo- 59, sec. 22 (1s).

milk shall An action for alienation of a wife's affections and loss of consortium

% may be brought in the County Court.  Although the husband and wife
his seems are living together at the time the action is commenced, the aection
4 . ix competent but no damages for loss of mnmmum will be given when
reation of there is no evidence that the husband, in effect, had lost the affections

e councl ¥ of his wife or that he was deprived of her love, «-r\uw and society. In

stich m action evidence of adultery is to be disregarded as the County

& of com- C s no jurisdiction under the County Courts Aet, RS.0. 1914,

\ _— ch. sec, 22 (1h), to entertain an action founded on adulte

0 prevent |Bannister v. ’Ihtmllwm (1913) 15 D.L.R. 733, 20 O.L.R.

pither un- 20 D.LR. 512, 32 O.L.R. 34, distingunished as to the fanet

laws haw Lambert (1897), 24 A.R. (Ont. . referred to.]

ipal legis- Appeal by plaintiff from 2 County Court judgn ent dismissing  Statement.
a by-law an action, to recover damages for the alleged alienation by the

teeper, of defendant of the affections of the plaintifi’s wife while the plaintiff

sertain 10 Was overseas on active service.
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A. C. Heighington, for the appellant.

J. M. Godfrey, for the defendant.

The judgment of the Court was read by

Hoveins, J.A.:—Appeal from the judgment of His Honour
Judge Widdifield, dated the 19th December, 1919, wherely the
action tried before him was withdrawn from the jury and dismisse]
on the ground that the County Court had no jurisdiction.

The statement of claim alleged that, during the appellant's
absence overseas, the respondent, on different occasions, paid
improper attentions to the appellant’s wife, the result of which
was that he had been deprived of the society and affection of his
wife. The cause of action, therefore, was limited to alienation of
affection, causing loss of consortium.

The appellant and his wife were married in October, 1011,
and resided together until he went overseas on the 23rd March,
1916. He returned on the 8th June, 1919, and lived with his wife
until the 6th October, 1919, when he turned her out. This action
had been begun on the 20th August, 1919, some time before this
occurred.

The evidence indicated that adultery had been committed on
several occasions between the wife and the respondent during the
husband’s absence in France.

It appears that shortly after the husband’s return, namely,
on the 28th June, 1919, the wife confessed her misconduct. Not-
withstanding this, the husband and wife remained together after
his return in June, 1919, until October, 1919, in their own house,
and were so living when the writ was issued.

It was argued for the respondent that this was in truth an
action for criminal conversation, and, being such, the County
Court had no jurisdiction. On the other hand, it was urged o
behalf of the appellant that an action lay for the alienation of the
wife's affections as alleged in the statement of claim, wherehy he
had been deprived of her society and affection, quite apart from
any cause of action resting upon adultery, and notwithstanding
the fact that they were living together when the writ was issued.

The neat point has, I think, been settled for this Court by the
case of Bannister v. Thompson, (1913),15 D.L.R.733,29 O.L.R.562,
(1914), 20 D.L.R. 512,32 O.L.R. 34. In that case there were two
causes of action alleged: (1) enticing away and (2) alienating the
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affections of the plaintifi’s wife by the defendant. The jury found
damages under both heads, and declined to find adultery. Middle-
ton, J., who tried the action, held that the hushand had the right

Bavrarp
flis Honow [ to recover damages against the defendant for any misconduct ““"\;"~
hereby the I which deprived him of the love, services, and society of his wife, S
Idisnﬁ»«] A commonly called consortium, notwithstanding the fact that they St LA,

fion. b were still living together, and he directed judgment to be entered

appellant's for the amount of damages found by the jury upon the second

sions, paid ; cause of action, as well as for those separately assessed as to entice-

t of which ment, which consisted of occasional absences more or less pro-

stion of his b longed

ienation of An appeal was taken to this Court, on the ground that no such
- | action would lie where the wife was still living with the husband,

sher, 1911, and where the jury had not found adultery. This Court, however,

ird March, § @ upheld the award of damages for alienation which had resulted
th his wile ©  in the loss of the wife’s affection, love, services, and society, but
This action 1 held that those separately assessed for enticement should, in the
before this circumstances disclosed, be d 1 to be covered by the amount

awarded for the second cause of action.

This decision, that alienation resulting in loss of consortium
gives a cause of action, irrespective of separation or enticement
followed by harbouring, is contrary to what is said by Osler, J.A.,
in Lellis v. Lambert, (1897), 24 A.R. (Ont.) 653, and to the decisions
in a number of American cases, in one of which, Houghton v. Rice
(1899),54 N.E. Repr. 843, the Supreme Judicial Court of Massachus-
etts, in appeal, adopted and followed that case. But it is in line with
Mr. Bishop’s view (Bishop’s New Commentarics on Marriage,
| teathai B Divorce, and Separation, vol. 1, para. 1361), where he says:—

s Cotioky ; “One who by improper means alienates a wife's affections from
| rged o her hushand, though she neither leave him nor yield her person to
s of tha the seducer, injures the husband in that to which he is entitled,
- brings unhappiness to the domestic hearth, renders her mere
part fion services less efficient and valuable, and inflicts on him a damage
‘hstanding in the nature of slander, so that for the redress of his wrong an
ey : action is maintainable.”

vt by the But, notwithstanding the fact that such an action will lie,

imitted on
during the

1, namely,
1et.  Not-
sther after
wn house,

SR A R S T

\L.R.562, where, as here, the wife was living with the husband when the
Srers {9 action was begun, and continued to live with him until a couple of
\ating the months before the trial, I think the case fails on the facts.
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There is no evidence that the husband in effect lost the afiec.
tions of his wife or that he was deprived of her love, services, and
society. Indeed in her own evidence she speaks of him as if she
was still as fond of him as before he went away, and there i