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LAW OF OBLIGATION OF TENANTS TO REPAIR
by

C. B. LABATT 

H. H. DONALD.
I. Obligation of the parties in the absence of an express agreement. Annotation.

1. Landlord not bound to repair in the absence of an express agree
ment to do so.

2. Consequences of this principle.
3. Agreement of landlord to repair, whether tenant entirely relieved

from responsibility by.
4. Obligation to repair in the absence of express stipulations.
5. Liability of tenants for voluntary waste.

(а) Tenants for years. ,
(б) Tenants from year to year or at will.

6. Liability of tenants for permissive waste.
(a) Tenants for years.
(b) Tenants from year to year and at will.

6a. Comparison between the obligations created by the duty to refrain 
from waste and by an express agreement to repair.

(a) W here voluntary waste has been committed.
(6) Where the waste is merely permissive.

6b. Obligation to repair, arising from an implied contract.

II. Construction and effect of the various covenants relating to 
repairs. GeneraUy.

7. Enumeration of covenants respecting repairs.
(A ) Covenants to repair and keep in repair.
{Bj Covenants to repair within a certain jieriod after 

not ice from the Iandlord.
(C) Covenants to deliver up in good repair.
(D) Covenants to put into repair.
(E) C menants to paint.
(F) ('menants of indemnity.

8. Obligations created by these covenants are independent.
9. Contemporaneous agreements by lessor and lessee as to repairs.

10. Covenants to repair considered in relation to the validity of leases
given in pursuance of powers.

11. During what period agreements to repair are obligatory.
12. Obligation of covenants as to repair, how far continuous,—

(o) General cotenant to keep in repair.
(b) Covenant to put in repair.

13. What covenants respecting repairs are classed among the “usual”
covenants of leases.

14. Short Forms Acts.
III. What property is covered by agreements to repair.

15. Property existing at the time the tenancy begins.
16. Additions to and alterations in the premises after the tenancy

begins. Generally.
17. Covenants to repair considered with reference to the tenant’s

right to remove fixtures.
IV. What constitutes a sufficient performance of the covenant to repair.

18. Covenant not broken by dilapidations due to reasonable use.
19. Obligation of tenant to make good damage done by casualties

beyond his control.
19a. Non-erection of buildings stipulated to be built.
20. Structural alterations, deemed to be a breach of the covenant.
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21. Substantial performance of the covenant deemed to be sufficient.
22. Repairs subject to the approval of the landlord, or his agent.
23. Extent of the obligation to repair to be estimated with reference

to the condition of the premises at the beginning of the term.
24. “Good,” “tenantable,” and “habitable” repair, meaning of.
25. How far the covenants bind a tenant to restore, renew and improve

the premises.
26. Specific rulings as to various kinds of repairs.—

(a) Foundations of houses.
(b) Roofs.
(c) External repairs.
(d) Windows.
(e) Woodwork inside houses.
(/) Mastering.
(g) Fainting and whitewashing.
(h) Papering.
(i) Drains.
(j) Ornamental lakes, ete.
(k) Fences.

V. Remedies of the landlord for the enforcement of covenants to
repair.

27. Right to enter and make repairs neglected by the lessee.
28. Right to re-enter for breach of the covenant.
29. Action for damages. —

(a) On general covenants to repair.
(h) On covenants to repair after notice.
(c) When the right of action is barred by the Statute of

Limitations.
(d) Measure of damages.

30. To what extent equity will aid the enforcement of the landlord’s
rights.

VI. What persons may sue on the covenants.
31. Reversioner himself.
32. ’Assignee of the reversioner.
33. j Heir of the reversioner.
34.1 Personal representative of reversioner.
35. Husband of a cestui que trust of the demised premises.

VII. Who are bound by the covenants.
36. Lessees and persons treated as lessees.

(a) Generally.
(b) Persons entering into possession under an agree

ment for a lease.
(c) Persons continuing in possession under a lease

which the lessor had no authority to grant.
(d) Cestui que trust continuing an occupation begun

under a lease taken by the trustee.
(e) lessees for years holding over.
(f) Persons entering as undertenant of one to whom a

lease is subsequently granted.
37. Transferees of the interest of the lessee in the leasehold estate.

(а) Assignees of terms for years.
(б) Assignees of tenants from year to year, 
id) Equitable assignees.
(e) Persons succeeding lessees in possession without an 

assignment.
(f) Under-lessees.

38. Mortgagees of the term.
(a)
(fc)

Inégal mortgagees. 
Equitable mortgagees.
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39. Personal representatives of tenants.
(o) Generally.
(6) Liability for dilapidations prior to the death of 

the lessee.
(c) Liability for dilapidations accruing during the ad

ministration of the estate.
(d) Liability of executor of assignee of term.

40. Legatees of the term.
(o) legatees taking the term as an absolute gift.
(b) Legatees taking the term as tenant for life.

41. Beneficiaries of a leasehold held in trust.
42. Guarantor of the performance of the covenant.

VIII. Judicial relief from the conseqtiencee of non-performance of 
the covenants.

43. In the course of an action on the covenants.
(a) At common law.
(b) Under statutes.

44. By the intervention of a court of equity.
(a) General rule.
(b) Accident, su. prise, mistake, etc.
(c) Notice to quit given by the landlord before his as

sertion of his rights under the covenant.
(d) Negligence of persons employed to do the repairs.
(e) No jterson properly qualified to perform the coven-

(f) Lunacy of landlord.
(g) Breach not wilf ul.
(A) Assurances leading the tenant to suppose that the 

repairs need not be jrroceeded with.
(t) Possibility of compensating the landlord for the

(j) Pendency of negotiations with a third party, looking 
to the totid destruction of the subject-matter.

(A) Judgment in action obtained by default.

IX. Defences to actions for a breach of the covenant.
45. Recovery of damages in a previous action.
46. Repairs executed after the commencement of the action.
47. Dilapidations due to lessor's unlawful act.
47a. Transfer of defendant’s interest prior to the commencement of 

the action.
48. Impossibility of performance without the commission of a trespass.
49. Impossibility of performance resulting from the rebuilding of the

premises by the tenant.
50. Impossibility of performance arising from the act of the legislature.
51. Vis major as an excuse for non-performance.
52. Destruction of the subject-matter of the covenant by fire.
53. Agreement subsequently modified by the consent of the landlord.
54. Waiver of the right of action by the landlord.

(o) Acceptance of rent after breach.
(b) Effect of notice to repair given prior to action on

general covenant.
(c) Eviction.

55. Landlord’s acquiescence in the non-performance of the covenants.
X. Measure of damages in actions brought prior to the expiration 

of the term by the superior landlord against his immediate 
lessee.

56. Substantial damages may always be recovered.
57. Doctrine that the measure of damages is the amount necessary to

put the premises in good repair.
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58. Doctrine that the measure of damages is the depreciation in the
selling value of the reversion caused by the breach.

XI. Measure of damages in actions brought after the expiration of 
the term by a superior landlord against his immediate lessee.

59. Damages usually assessed at the amount required to put the prem
ises in order.

60. Application of this rule is independent of the question whether
lessor actually loses by the want of repair.

XII. Measure of damages in actions brought by lessees against their 
sublessees and assignees.

61. Amount recoverable while the superior lease is still unforfeited.
(a) Generally.
(b) Where there is a contract of indemnity (see also

below, sec. 62).
(c) Possible arrangements after expiration of superior

lease, not an element to be considered.
62. Amount recoverable where the superior lessee has been ejected by

the superior landlord.
63. Lessee’s right to be indemnified by his sublessee or assignee for

the costs of defending an action brought by his lessor.
(a) Where there is no connection between the covenants

in the original lease and the under lease.
(b) Contract of indemnity implied from the substantial

identity of the covenants in the two leases.
(c) Rule where the underlessee enters into an express

contract of indemnity.
(d) . Liability of an assignee for costs.

XIII. Pleading and practice.
64. Action upon agreement to repair is transitory.
65. Service of the writ out of the jurisdiction.
66. Bringing in new parties.
67. Declaration.

(а) Sufficiency.
(б) Variance.

68. Plea.
69. Evidence.

(a) Competency and relevancy.
(b) Burden of proof.

XIV. Liability of tenant to third persons.
70. Generally.
71. Tenant presumptively liable for injuries caused by defects in the

premises.
72. Rights of stranger, how far affected by the absence of an obligation

on the tenant’s part to repair.
73. Under what circumstances the liability is transferred to the land

lord.
74. Landlord’s knowledge or ignorance of the dangerous conditions, how

far material.
75. Tenant’s covenant to repair, how far landlord’s liability affected by.

In the following monograph it is proposed to deal only with 
•the obligation to repair which is incurred by a tenant who occupies 
premises by virtue of an agreement made directly with their 
owner, either by the tenant himself or by some third person for 
his use. The responsibility of a tenant for life in this regard will 
not be discussed, except in so far as the principles by which its 
nature and extent are determined, may be identical with, or throw
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light upon, those which are more particularly applicable to the 
juridical relation which constitutes the proper subject of the 
article.

/. Obligation of the 'parties in the absence of an express agreement.

1. Landlord not bound to repair in the absence of an express
agreement to do so.—It is a fundamental principle that the land
lord is not bound to keep premises in repair unless he has expressly 
agreed to do so (o), or unless the parties liave contracted with 
reference to some special custom. This second exception, how
ever, is of scarcely any practical importance, and lias left very 
faint traces upon this branch of the law of contracts (6).

Ordinarily in the letting of a house, there is no implied warranty 
as to its condition, and, in the absence of a promise by the lessor 
to put the premises into a state of good repair, the lessee takes 
them as they stand (c). Even where the landlord contracts to 
put the demised premises into “good tenantable repair,” he is 
not bound to put them in such a state of repair as will fit them to 
any particular or specified purpose. Hence the tenant, if he takes 
I>os8ession without complaining of the insufficiency of the repairs 
actually executed, and without expressing a desire that more 
should be done, cannot recover from the landlord the money which 
he has been obliged to spend to adapt the premises to the require
ments of his business (d).

Ancient Quebec decision.—The lessor is obliged to make neces
sary repairs on the premises leased according to their use, even 
though the lease recites that the lessee has knowledge of the state 
of the premises.

The lessee may sue the lessor to liave the repairs made, or 
may make them at the lessor’s expense.

This principle is not applicable wrhere it is a question of the 
duty to repair a common staircase in a building divided into 
apartments, offices, etc., which are leased to different tenants. 
Under such circumstances there is not a demise of the staircase, 
but merely a grant of an easement in the use thereof, and, as the

(а) As regards third persons, see Sub-title XIV., post. Other cases 
assuming the correctness of the rule are cited in the following notes. See 
also Gott v. Gandy (1853) 2 El. & HI. 845, 23 L.J.G.B. 1 [tenant from year 
to year); Brown v. Trustees (1893) 23 O.R. 599 [monthly tenant). In the case 
of a weekly tenancy it has been held by Day, J., that, even if there is 
no express agreement to repair, the tenant, having regard to the usual practice 
of that class, has a right to expect reasonable repairs to be done. See, how
ever, Sandford v. Clarke (1888) 21 ().B. 398, and the comments thereon by 
Mr. Beven, 1 Negl. 487. Miller v. Kinsley (1804) 14 U.C.C.P. 188.

(б) Whitfield v. Weedon (1772) 2 Chit. R. 685.
Burrell v. Harrison (1691) 2 Vcrn. 231.
(c) Chappell v. Gregory (1863) 34 Beav. 250.
(d) McClure v. Little (1868) 19 L.T. 287.

Annotation
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Annotation, control of the subject-matter of the easement remains with the 
landlord, the case is deemed to be one within the operation of the 
rule that, although, generally speaking, the person in enjoyment 
of an easement is bound to do the necessary repairs himself, an 
undertaking on the grantor’s part to do those repairs may be 
inferred as a matter of necessary implication from the facts in 
evidence. The implication here is held to be that it was the 
intention of the parties that the landlord should keep the staircase 
reasonably safe for the use of the tenants and their families (e) 
and also of any strangers who will necessarily go up and down it in 
the ordinary course of business with the tenants (/). In this class 
of cases, however, a distinction is made between an easement and 
a mere licence. The mere fact that the landlord of an apartment 
house allows the tenants the privilege of using the roof as a drying 
ground for their clothes imposes no duty on him to keep the fence 
round it in repair (g).

A New Brunswick case.—Where a lease of a building is made 
to several tenants, and the landlord retains control over the sewer 
pipes, he was held to be liable for the damage caused by break of 
the same (A).

A recent case.—The landlord is liable for damage to tenant’s 
property caused by leakage of water, when the premises are leased 
to various tenants, and the landlord retains control of the premises 
(0.

Any arrangements that may be made by the landlord for the 
collection of the rainwater (j) or for the supply of water (k) to the 
upper floors of a building which is leased to several tenants are 
presumed to be assented to by a tenant of any of the floors below, 
and, if there is leakage, he cannot hold the landlord liable unless 
negligence is proved. The implied assent of the tenant is deemed 
to be a sufficient reason for qualifying the stringent rule established 
by Bylands v. Fletcher (l).

When a water tank kept, on the roof of premises leased, falls 
through the roof and damages the tenant’s property, the landlorel

(e) McMartin v. Hannay (1872) 10 Cot, Seas. Cas. (3rd Ser.) 411 [here the 
defendant had admitted his retention of control by keeping a man to look after 
the staircase].

(/) Miller v. Hancock [1893] 2 Q.B. 177, 69 L.T. 214.
(o) Ivay v. Hedges (1882) 9 Q.B.D. 80 [nonsuit held proper].
(A) Brown v. Garson 42 N.B.R. 354.
ft) Alberta Loan and Investment Co. v. Berenson, 21 D.L.R. 385.
(j) Car stairs v. Taylor (1871) L.R. 6 Ex. 217 [held that there was no lia

bility where the hole, which allowed waste to escape from a box into which the 
gutters emptied themselves, was made by a rat].

(A) Blake v. Woolf [1898] 2 Q.B. 426, 79 L.T. 188 [damages not recoverable 
where the leak was the result of the bad workmanship of an independent con
tractor].

(/) L.R. 3 H.L. 330.
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liable, even though it be kept there for the benefit of the 
tenant (m).

Where the landlord has promised to do repairs, there is no 
implied agreement that the tenant may quit if the promise is not 
performed (n). But a default of the landlord in this respeet is a 
ground for refusing specific performance of an executory contract. 
Thus it has l>een held that, in an agreement for a lease with repair
ing covenants of a new house, there is implied an undertaking on 
the landlord's part to finish and deliver the house in a proper state 
of repair, the performance of which is a condition precedent to the 
tenant's liability to accept a lease (o).

Quebec case.—Where the landlord has covenanted to make 
certain repairs, it is not necessary for the tenant to give him notice 
to do so, and the tenant may recover damages against the landlord 
for an accident due to non-repair (p).

The leasee may sue the lessor for breach of verbal warranty 
made by the latter that the drains were in good order when the 
lease was made. The warranty as made was collateral to the least1 
and an action is maintainable (q).

A covenant by the lessor that, in case the premises an* burnt 
down, he will “rebuild and replace the» same in the saint1 state as 
they were before the fire” does not bind him to re-ereet the 
additions which the lessee may have mat le to the premises as 
originally demised (r).

2. Subsidiary consequences of this principle.
(A) Though, in the absence of an express contract, a tenant 

from year to year is not bound to do substantial repairs, yet in the 
absence of an express contract he has no right to compel his land
lord to do them (a). Nor is he entitled to treat the disrepair as 
an eviction and quit the premises (b).

(B) Though a tenant is, by force of the statute of 6 Anne, ch. 
31, relieved from liability for the destruction of premises if caused 
by an accidental fire, the landlord is not bound to rebuild the 
premises (c).

(m) Wtdff v. Mackay, 12 D.L.R. 750.
(n) Suridice v. Farnsworth (1844) 7 M. & Ci. 576. 8 Scott N.R. 307.
(o) TÜdeslry v. Clarion (1882) 31 L.J. Ch. 362, 30 Beav. 419.
(p) Troude v. Mcldrurn 21 Que. S.C. 75.
iq) /> Lassalle v. Guildfmd [19011 2 K.B. 215.
(r) Loader v. Kemp (1826) 2 C. & P. 375.
(а) doit v. Gandy (1853) 2 El. & Bl. 845, 23 L.J.Q.B. 1, per Lord Campbell 

(declaration alleging duty of landlord to repair held to be demurrable]. The 
judges viewed the action as one which was in form for a wrong, but in substance 
for a breach of a duty arising from a contract. See especially the opinion of 
Erie, J.

(б) Edwards v. Etheringlon (1825) Ry. & M. 268, is to the contrary effect, 
but^wasoverruled by Hart v. Windsor, 12 M. & W. 68; Sutton v. Temple, 12 M.

(c) Bayne v. Walker (1815) 15 R.R. 53, 3 Dow 233, 247; Pindar v. Ainsley, 
cited by Duller, J., in Belfour v. Weston (1786) T.R. 312; Brown v. Preston

Annotatioa.
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Annotation. (C) No implied responsibility for repairs is east upon the land
lord by the fact that the repairs which were not done came within 
an exception of fair wear and t°ar in the lessee’s covenant, even 
though the result of the repairs not being done is that the premises 
become uninhabitable. Under such circumstances the tenant is 
not entitled to quit (d).

(D) It would also seem that, where a covenant to repair is 
subject to an exception of casualties by fire and tempest, the land
lord cannot be called on to do repairs rendered necessary by such 
casualties. In view of later decisions this doctrine, if sound, must 
rest entirely upon the fact that the lease embraced the exception 
as to fire, for it is now settled, as to cast's in which the tenant’s 
covenant to repair is not subject to this exception, that the land
lord caimot be compelled to apply the proceeds of an insurance 
policy to the reconstruction of the premises after they have been 
destroyed by fire (e).

3. Agreement of landlord to repair, whether tenant entirely 
relieved from responsibility by.—Even where the landlord lias ex
pressly agreed to do repairs, the tenant is possibly not wholly 
absolved from responsibility. The doctrine of an Ontario case is 
that, if a need for slight repairs arises, and he fails to make them, 
he is probably precluded from recovering damages for the personal 
injury, for the reason that such damages are not deemed to have 
been within the contemplation of the parties; but that, at all 
events, if he knew of the dangers caused by the want of such 
repairs, and failed to have the repairs done himself, his action is 
barred on the ground that he voluntarily took the risk of using 
the premises in that condition. Under such circumstances, it was 
said, the proper course of the tenant is to notify the landlord that 
the repairs are needed. If the landlord then failed to perform his 
obligation within a reasonable time, the tenant would be justified 
in doing the repairs himself and charging it against the landlord 
or taking it out of the rent (a).

It must be admitted, however, that the authorities relied upon 
for the doctrine in this case scarcely warrant the decision in its
(1825) Newfoundl. Sup. Ct. Dec. 491. According to Lord Eldon, in the first of 
these eases, the meaning of the maxim, Res verit domino, is “that where there is 
no fault anywhere, the tiling perishes to all concerned; that all who are inter
ested constitute the dominas for this purpose; and if there is no fault anywhere, 
then the loss must fall upon all.”

(d) Arden v. Pullen (4842) 10 M. & W. 321, 11 L.J. Ex. 359. Defendant's 
counsel cited a nisi prius case, Collins v. Barrow, 2 Moo. & Rob. 112; but Alder- 
son, R, said that it could not be supported unless it was nut on the ground that 
the premises were made uninhabitable by the wrongful act or default of the 
landlord liimself. He was of opinion that this was really the theory of the 
decision, and that the statement of facts in the report was imperfect.

(e) Leeds v. Cheatham (1827) 1 Sim. 146; Lofft v. Dennis (1859) 1 E. & E. 
474, 28 L.J.Q.B. 168.

(o) Brown v. Toronto General Hospital (1893) 23 O.R. 599.
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full extent. The one upon which most stress is laid merely decides 
that a monthly tenant may make such repairs as are necessary and 
deduct the amount expended from the rent (6). The doctrine 
that a tenant, if he makes repairs which the landlord is twund to 
make, is entitled to be recouped for his expenditure, cannot be 
said logically to involve the doctrine that the tenant is guilty of 
a culpable non-feasance if he fails to make these repairs. In another 
of the cases cited (c), the point was simply that a lessor who 
covenants to repair cannot be sued unless he has previously been 
notified that repairs art1 necessary, the reason assigned being that 
it is a trespass for him to enter the premises without leave. It is 
difficult to see how such a ruling can be regarded as affording any 
sup]M>rt to the doctrine of the Ontario Court.

Additional doubt is cast upon the correctness of this decision 
by en English case which, although not directly in point, may at 
least be said to suggest a different doctrine. The case turned upon 
the construction of sec. 12 of the Housing of the Working Classes’ 
Act of 1885, providing that “in any contract for letting ... a 
house or part of a house, there shall be implied a condition that 
the house is at the commencement of the holding in all respects 
reasonably fit for human habitation.” It was argued that the 
word “condition” was to l>e construed in its strict common law 
sense, and that the only remedy of the tenant, if the premises were 
not habitable, was to repudiate the contract and quit. This con
tention did not prevail, and the landlord was held liable for 
injuries which a tenant received through the fall of plaster from 
the ceiling (d). In this case the evidence shewed that the tenant 
knew the ceiling to be in a dangerous state, as the plaster had 
fallen several times before the injury was inflicted. Yet it was not 
suggested either by the court or by counsel t hat this circumstance 
precluded him from recovery. It may be said that a distinction 
between this and the Ontario case is prcdicable on the ground 
that in the former the duty violated was statutory, and, in the 
latter, merely conventional ; but this argument can scarcely prevail 
in view of the series of judgments which have settled that the 
maxim, Volenti non fit injuria, is an available defence, under 
appropriate circumstances, to actions for a breach of the duties 
imposed by the Employers’ Liability Act (e). Indeed another 
objection to the case under discussion is also suggested by the 
decision of the House of Lords cited below. That decision has 
finally settled that the consent of a plaintiff to take a risk must 
be found by the jury as a fact, and cannot be inferred merely from

(6) Beale v. Taylor's Case (1691) 1 Lev. 237.
(c) Huggall v. McKean (C.A. 1885) 33 W.R. 588, aff’g
(d) Walker v. Hobbs (1889) Q.B.D. 458.
(e) The last of these is Smith v. Baker [1891] A.C. 325.

C. & E. 394.

Annotation
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his knowledge of the conditions to which he continued to expose 
himself. This doctrine the Ontario court has plainly disregarded 
in holding, as matter of law, that the tenant took the risk.

4. Obligation of tenant to repair in the absence of express 
stipulations.—Owing to the fact that the responsibilities of tenants 
an1 almost invariably defined by written instruments, which 
contain specific provisions with respect to the repairing of the 
premises, the cases bearing upon the extent of the obligation to 
repair in the absence of express stipulations on the subject arc by 
no means numerous; anti even the few which the hooks contain 
are far from being harmonious.

The tenants’ responsibility has been ordinarily referred to one 
of two theories:

(1) That his failure to repair produced certain physical condi
tions which amounted to waste.

(2) That he was under an implied agreement to do the rejiairs 
which were neglected.

The law also imposes an obligation on the lessee to “treat the 
premises demised in such manner that no injury be done to the 
inheritance, but that the estate may revert to the lessor undeter- 
iorated by the wilful or negligent conduct of the lessee.” At first 
sight this might seem to be an explicit authority for declaring upon 
the wilful or negligent quality of the tenant’s acts, wherever the 
facts would justify it, and certainly there is nothing in the law of 
real property which would prevent a landlord from thus relying 
directly upon the general duty of everyone to use due care (a). 
But on referring to the trealist- we find that the only authorities 
cited are those relating to waste. As the right to maintain an 
action on this ground is dependent merely upon the physicia! 
conditions induced by the tenant’s acts, and not in any degree 
upon the moral quality of those acts (b), the doctrine enunciated 
by the learned author does not, it is submitted, correctly state the 
effect of the decisions on which it is based. The doctrine is, at 
most, sustainable as a fairly accurate presentment of the practical 
result of the principles which determine the liability of tenants 
from year to year, the class to which the defendant, in the case 
cited, belonged. In fact, that case really proceeds upon the 
theory of a contract, as, after quoting the passage in question,

(а) That a tenant muet rebuild premises destroyed by a fire which 
was due to his own carelessness was settled at a very early perifxl : Coke on Litt. 
53, a.: see also Klock v. L\nd*ay (1898) 28 Can. 8.C.R. 453 following Murphy 
v. Labbi \lH96) 27 Can. S.C.R. 126.

(б) The essential words in a covenant of a d- cl «ration in an action for per
missive waste, as given in 2 Ch. Plead., p. 534. a* “wrongfully permitted 
waste to the said house, by suffering the same t< become and be ruinous 
. . . for the want of needful and necessary rej. ations." Waste is defined 
by Blackstone as “ any act which occasions a lasting damage to the inheritance. ” 
2 Comm. Ch. 18.
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the Court goes on to observe that there is an agreement implied Annotation, 
in every lease “so to use the property as not unnecessarily to 
injure it. . . It is not a covenant to repair generally, but so 
to use the property as to avoid the necessity for repairs."

Under the older forms of procedure it was held that, where a 
tenant holds over the landlord may waive the trespass and sue him 
for waste (<?).

5. Liability of tenants for voluntary waste, -(a) Tenants far years.
—So far as the writer's researches extend, no question has ever 
been raised as to the liability of a tenant for years for voluntary 
waste. Nor, apparently, has it ever been suggested that this 
liability is dependent on the existence of a specific agreement to 
repair. That the commission of such waste is actionable was 
recognized by Parke, B., in a considered judgment (a).

(b) Tenants from year to year or at unit.—These tenants, not 
being within the Statute of Gloucester (c), arc not subject to the 
statutory action of waste, quite irrespective of the question 
whether the waste be voluntary or permissive. But under the 
old forms of pleading, it was held that there was “no doubt that 
an action on the case might be maintained for wilful waste" 
against a tenant at will (d). The theory was that voluntary 
waste was a trespass amounting to a “determination of the will"
(e). But his accountability for acts amounting to such waste is 
unquestionable under the modem rules of practice.

6. Liability of tenants for permissive waste.—(a) Tenants for 
years.—From the very first, the Statute of Gloucester has been 
“ understood as well of passive as active waste, for he that suffereth 
a house to decay which he ought to repair, doth the waste ” (a).
But whether fhe liability of a tenant for years for “passive," 
or, as it more commonjy termed, “permissive," waste, can be 
predicated in cases where he has not entered into any express

(c) Burchett v. Hornsby (1808) 1 Camp. 360.
(a) Yellouiey v. Gou'er (1855) 11 Excn. 294, citing Coke 1 Inst. 53. Sec 

also Harnett v. Maitland, 16 M. & W. 257. A lessee is liable for waste by 
whomsoever it is done, for it is presumed in law that the lessee may wit list and 
it. Greene v. Cole, 2 Wm. Saund. 259, b (n); Crawford v. Bugg (1886) 12 
O.R. 8 at 16 ; Gray v. McLennan (1885) 3 Man. L.R. 337.

(c) It seems, however, that the statutes are applicable to a demise for one 
year or half a year. See Coke Litt. 54, 6.

(d) Gibson v. Wells (1805) 1 Bos. & P., N.R. 290, per Mansfield, C.J.;
Moore v. Townshend (1869) 33 N.J.L. 284. Compare United States v. Bost- 
wiek (1876) 94 U.S. 53 (see s. 4, ante). See also Martin v. Gilham (1837)
2 N. & P. 568, 7 A. & E. 540, where the point actually decided was that evi
dence of permissive waste only would not support a declaration which charged 
voluntary waste. The allegations were that the defendant cut down trees,
“ and otherwise ûsed the premises in so untenantlike and improper a manner 
that they became dilapidated.”

(«) Coke Litt. 57, a; Countess of Shrewsbury’s Case, 5 Coke 13, a.
(a) 2 Co. Inst. 145; 3 Dyer 281, 6.
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obligation to repair, is a question which, even at this late day, 
cannot be said to be finally settled.

(A) The authorities which make more or less strongly in favour 
of the view that the existence or absence of a specific provision is 
not a differentiating factor will first be reviewed.

The reports of the older cases bearing on the liability of a 
tenant lor years for permissive waste are too meagre to enable us 
to say with certainty whether or not that liability was discussed in 
any of them with reference to a covenant in the lease. But at all 
events the point was never directly taken, that the action would 
not lie unless there was such a covenant; and this circumstance, 
although merely negative and therefore not to lie pressed too 
strongly, may not unreasonably be deemed to indicate that the 
view commonly held by the profession was that the landlord’s 
right of recovery on this ground was not limited to cases on which 
the tenant had expressly undertaken to do repairs. In the 
language of the Courts, so far as it has come down to us, there is 
absolutely no intimation that the existence or absence of a covenant 
was regarded as a differentiating factor (ft). A similar conclusion 
is suggested by the only reported expression of judicial opinion on 
the point in the eighteenth century (c). An additional body of 
authority on the same side is also obtainable from the dicta of 
eminent judges during the last hundred years (d).

(6) In Coke Lift. 53, a, it is laid down in perfectly general terms that the 
burning of a house by negligence or mischance is permissive waste, and that 
the tenant must rebuild. (See comment on Rook v. Worth in the next note.)

In Darcy v. Askwith (1618) Hob. 234,.
In Weymouth v. Gilbert, 2 Roll. Abr. p. 816, 1. 40.
In 3 Dyer 281, E., a ease is cited in which the lease provided that the 

lessor might re-enter if the lessee did any waste on the premises, and it was 
held that the lessor might re-enter for the permissive waste of the lessee in 
suffering the house to fall for want of repairs.

In Griffith’8 Case (1564) Moore 69.
Moore (1564) 62, Case 173; Ibid (1564) 73, Case 200; 8.C. Owen 206.
See also 22 Vin. Abr. Waste “c” and “d” p. 436-440, 443; 5 Com. Dig. 

Waste d 2, d 4.
(c) In Rook v. Worth (1750) 1 Ves. Sr. 460, Lord Hardwicke said, arguendo; 

“As between landlord and tenant for years, though there is no covenant to 
repair and rebuild, he is subject to waste in general, and if the house be burnt 
by fire, he must rebuild.” This remark must be taken subject to the limitation, 
that, if the fire was accidental, the tenant would be saved from liability by 
the Statute of 6 Anne ch. 31; but, for our present purposes, this circumstance 
is immaterial.

(d) In Harnett v. Maitland (1847) 16 M. & W. 257, reference was made 
(with apparent approval, though no positive opinion was expressed) to the 
notes to Greene v. Cole, 2 Saund. 252, where it is stated that by the Statute 
of Gloucester, 6 Edw. 1, ch. 5, an action for permissive waste (which did not 
lie at common law against them) was given against a lessee for life or years 
or their assignee. That the insertion or omission of a covenant was material 
was not suggested.

In Ycllowley v. Gower (1855) 11 Exch. 274, a considered judgment, there 
was said by Parke, B. (p. 294), to be no doubt of this liability, as tenants 
for terms of years are clearly put on the same footing as tenants for life, both
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(B) Of the cases which have been cited as authorities for the Annotation, 
opposite doctrine, the earliest is Gibson v. Wells (e); but this pre
cedent is not really in point, as wo shall presently see. A more 
distinct expression of opinion is found in Herne v. Betibow (/). Only 
a short per curiam judgment is reported, and, as Parke, B., justly 
remarked, the report is a bad one (g). In fact it is difficult to 
believe that we have a correct statement of the true purport of the 
decision. The court is represented as laying it down, that an 
action on the case for permissive waste cannot be maintained 
against a tenant for years in the absence of a covenant to repair, 
but the single authority cited relates to a tenancy at will (A).
Under these circumstances it would seem that the dilemma of 
assuming an error either on the part of the Court or of the reporter 
can only be escaped by resorting to the hypothesis that tenants 
for years were regarded as standing upon precisely the same 
footing as tenants at will. This hypothesis would be an extremely 
violent one, for, in view' of the fact that tenants at will are not 
within the scojx1 of the Statute of Gloucester (see sees. 5. 6, ante), 
it is scarcely eemceivable that the court, if it hael reially intended 
to take* such a position, would have done* so without explaining

as to voluntary and permissive waste, by Lord Coke, 1 Co. Inst. 53. There 
seems to be no warrant for Baying that this very eminent judge regarded a 
covenant as being of any special importance. The actual point, decided was 
merely that a lease which followed in Morris v. Cairncross (1906) 14 O.L.R.
544 impliedly permitted the lessee to leave certain repairs undone—such 
implied permission being deduced from the insertion of a covenant by the 
lessor to do the repairs—allows jiermissive waste, and is therefore not a good 
execution of a power which prohibits the making of a lease exempting the 
lessee from punishment for waste. [Compare Davies v. Davies (1888) 38 Ch.
D. 499.1

In Woodhouse v. Walker (1880) 5 Q.B.D. 404, there was a specific provision 
as to repairs in the instrument creating the tenancy (here one for life). The 
court, therefore, was not called upon to pronounce an explicit opinion res
pecting the question whether, in the absence of such a provision, a tenant 
for life or years could be made liable as for permissive waste. But, in a 
judgment concurred in by Lush and Field, JJ., the opinion was strongly in
timated that there was such a liability, and a significant comment w as passed 
upon the strange conflict between the “modern authorities—or rather the 
dicta”—on this question and the more ancient reading of the statutes as to

In Davies v. Davies (1885) 38 Ch. D. 499, Kekewich, J., placed the same 
construction as we have done upon the language used in these last two cases, 
and expressed a decided opinion that, quite apart from a covenant to repair, 
a tenant for years was responsible for permissive waste. Cited in Morris v.
Cairruross, sunra.

Several of the above cases are cited by Mr. Foa, and considered by him 
to have determined that the liability exists, whether there is a covenant to 
repair or not (Landl. & T. p. 122).

On the same side mav be cited Moore v. Toxvnshend, 4 Vroom. (33N.J.)
284^where a distinguished American judge reviewed the authorities at great

(e) 1 Bos. & P. (N.R.) (1805) 290.
(f) 4 Taunt. 764.
(a) See Yettowley v. Cower (1855) 11 Excli. 274 (p. 293).
(h) Countess of Shewsbury’s Case, 5 Coke 13, a ; Croke. El. 777.
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Annotation. more distinctly the rationale of its decision. Upon the whole, 
it seems probable that the rejtort is incorrect, for the court is 
certainly entitled to the Itenefit of the doubt which may well be 
felt as to its liaving actually rendered a decision so singularly 
pointless as one which would restrict the remedy of an action of 
waste to cases in which, as the tenant could always be sued on his 
covenant, the right to bring such an action would not be of any 
advantage.

In spite of the objections to which this case is open, the 
doctrine which it is supposed to embody has received sufficient 
recognition in subsequent judgments to render the intervention of 
a court of error necessary to determine whether it is or is not good 
law. So far no court of this grade has gone further than to refuse 
to interfere where an equitable tenant for life is guilty of itermis- 
sive waste (h). In the case cited the legal liability was considered 
doubtful. After the Judicature Act came into force a Divisional 
Court, on the authority of Powys v. ISlagrave held an equitable 
tenant for life liable for damages (i). Lopes and Stephen, JJ., 
inclined to the view that there was no legal liability, but held that, 
at all events, a case was presented for the application of the 
general provision of the Judicature Act, that, assuming the rules 
of equity and common law to l>e in conflict, effect must Ik* given 
to the former (j). This latter j>oint does not seem to have sug
gested itself to the judges who decided Woodhouse v. Walker and 
Davies v. Davies (see above), and the propriety of this application 
of the statute would seem to In* open to dispute, (’an it correctly 
be said that there is a conflict, in the sense adverted to, between 
the doctrine that a court of equity will not restrain a tenant from 
permissive waste and the doctrine that a tenant is liable in damages 
for such waste? The proposed theory of construction virtually 
requires us to adopt the general principle that, as a result of the 
provision in question, injured persons are henceforth disabled from 
maintaining an action for damages in every case in which a court 
of equity would formerh' have declined to give* any ]x>sitive assist
ance towards the enforcement of their rights. Such a principle 
involves such far-reaching consequences that we may well pause 
before* taking its correctness for granted, even upon the authority 
of the two very eminent judges by whom it has been thus applied. 
Another possible objection to their view may also be suggested. 
For the purposes of their argume nt, they assume that the right of 
actiem existed before the Judicature Act was passed. It seems to 
follow, therefore, that, as this right was created by the legislature,

(A) Powys v. lllagrave (1854) 4 DeG. M. & G. 448, a decision by the 
Lords Justices.

(i) Harries v. Dowling (1881) 45 J.P. (135. 44 L.T. 809.
(j) In Patterson v. Central At. L. Co. (1898) 29 O.R. 134, Chancellor 

Boyd took the same view as to the effect of the Judicature Act of Ontario.
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their decision resolves itself ultimately into the proposition that the 
earlier statutes have been abrogated pro tanto by the general 
provision regarding the conflict between the rules of law and 
equity. Supposing this to be a correct statement of the logical 
situation, it is difficult to admit that the learned judges have not 
carried the doctrine of repeal by implication further than the 
analogies of statutory construction will warrant.

In two still mon* recent cases, also, the position is taken that 
the existence or absence of an express covenant to repair is a 
controlling factor (À).

In the earlier editions of his treatise on Torts, Sir Frederick 
Pollock regarded the liability of a termor for i>ermissive waste, in 
a case where there is no covenant, as being a doubtful point; but 
in the later editions it is laid down in unqualified language that 
there is no such liability except where there is an express covenant 
to rojiair. This distinguished writer, therefore, considers that the 
question is virtually settled in this sense; and such also seems to 
be the prevailing view in Ontario (/). In the second of the two 
cases cited below, Chancellor Boyd deemed it unnecessary to 
“delve into the ancient law ” of the subject with a view to imjieaeh- 
ing the opinion of Kay, J. in Am* v. Newman (w). But, with all 
deference, it is submitted that the opinion of a single English judge 
on a point so much in dispute as this is not so absolutely conclusive 
as to absolve a colonial court from the duty of investigating the 
authorities on its own account. Apart from this consideration, 
it is perhaps permissible to express a doubt whether, in view of the 
fact that the conflict of views now under discussion is, so far as 
the reports shew, less than a century old, the precedents which the 
learned Chancellor declined to examine can fairly Ik; regarded as 
fit subjects to commit to the limbo of “ancient law.” In the 
present instance it is particularly unfortunate that he has not 
exercised an independent judgment on the question; for, if he had 
looked at the authorities relied u]xm by Kay, J., he would have 
seen g<xxl reasons for doubting the finality of the decision. The 
very doubtful value of one of those authorities, Herne v. Benbow, 
has already been noticed. Another is Gibson v. Wells (n), in which,

(k) Freke v. Calmady (C.A. 1880) 32 Ch.D. 408; Avia v. Newman (1889) 
41 Ch.D. 532. per Kay, J. For some remarks on this ease sec infra.

As tending somewhat in the same direction, though not actually in point, 
we may also refer to high v. Duke son (1884) 15 Q.B.D., (C.A.) 00 affirming 
12 Q.B.D. 194, holding that, in the absence of an express contract, one tenant 
in common of a house who exjiends money in ordinary repairs, not being 
such as are necessary to prevent the house- from going to ruin, has no rigid 
of action against his co-tenant for contribution. Such a payment is treated 
as voluntary.

(l) Wolfe v. Maeguire (1890) 28 O.R. 45 |a case- of a yearly tenant, but 
the language of the court is quite general]. F otter son v. Central dr. L. Co. 
(1898) 29 O.R. 134.

(m) (1889) 41 Ch.I). 532.
(n) 1 Bos. & P. (X.R.) 290.

Annotation.
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Annotation, according to Kay, J., Sir James Mansfield was clearly of opinion 
that an action for permissive waste would not be against even a 
tenant for years. This is certainly too strong a statement, as 
the case is merely to the effect that an action for permissive waste 
does not lie against a tenant from year to year, and the general 
words list'd are to be construed with reference to the fact. The 
allusion to the consequences which would follow in the case of a 
tenant at will, if the action were sustained, shews this very plainly. 
In another case, Jones v. Hill (o), the court expressly declined to 
express an opinion either one way or the other as to the question 
whether an action for permissive waste would lie. The fourth 
authority cited is Homes v. Dowling (p), which is undoubtedly 
in point, but seems to be itself a rather questionable application 
of Pouys v. Hlograve (see alxive). Mr. Justice Kay was also 
much influenced by his theory (announced during the argument of 
counsel), that Lord Coke’s words, in 2 Inst. 145, “he that suffereth 
a house to decay, which he ought to repair, doth the waste,” 
include only permissive W'aste when there is an obligation to repair. 
It is respectfully submitted, however, that the passage thus 

. commented upon cannot fairly be made to bear this construction. 
The cast' put of a tenant occupying upon condition that the 
lessor may enter, if the tenant suffers the house to be wasted, seems 
to lie merely illustrative, and not intended to restrict liability to 
such cast's of express stipulations. The learned judge does not 
refer to the passage in 1 Coke, 53, o, the relevancy of which is 
much more indisputable. There, as already remarked, it is laid 
down, in the most general terms, that an action for waste lies 
against a tenant for years, and in the explanations anti illustrations 
which follow, there is not the smallest intimation that permissive 
wraste would raise no right of action in the absence of an express 
agreement to repair.

The above summary may, wc think, fairly be said to shew that, 
except in so far as the question may l>e concluded by the very 
dubious special ground relied upon in Homes v. Doubling—a 
ground which is of no force in jurisdictions where there is no pro
vision like that of the English Judicature Act—the balance of 
aut hority is rather in favour of the doctrine that a tenant for years 
is liable for permissive waste, even where he has not expressly 
agreed to repair. Such a doctrine is certainly more in conformity 
than the opposite one with the rationale' of the action of waste, the 
essential purpose of which is the indemnification of the landlord 
for certain acts of commission or omission by the tenant , regard
less of the question whether the tenant may have promised or not 
to do or abstain from them.

(o) 7 Taunt. 392.
(p) 44 L.T.N.8. (1881), 809.
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(6) Tenants from year to year and at will.—That neither Annotation, 
tenants from year to year (p) nor tenants at will (q) are liable for 
permissive waste is well settled.

6a. Comparison between the extent of the obligations created 
by the duty to refrain from waste and by an express agreement to 
refrain.—The implied liability of a tenant for a misuse of the 
premises being almost invariably, as the foregoing summary 
indicates, referred to the question whether his acts of commission 
or omission amounted to waste, it is a matter of considerable 
practical importance to ascertain how far his obligation to repair, 
as measured by the standard, differs from that which arises out of 
an express agreement.

(a) Obligations compared wl re voluntary waste has been com
mitted.—When* the defaults amount to voluntary waste, the |xmh- 
tion of a tenant who is bound by a stipulation to repair, is, so far 
as appears, the same, for all practical purposes, as that of one who 
is not so bound. Such, at all events, would seem to he a legitimate 
deduction from two of the eases already cited, in which the acts 
amounted to waste of this description, and the court, while it 
referred the tenant’s liability to his breach of the covenant to repair 
contained in the lease, recognized fully that the same evidence 
would have sup])orted an action of waste (a).

(b) Obligations compared where the uaste is merely permissive.—
Whether a tenant, when sued for permissive waste, should be 
judged by the same standards of responsibility as he would In*, 
if the action was brought on a specific general agreement of the 
character ordinarily found in leases, cannot be affirmed with 
certainty ; but, at all events, the authorities contain nothing which 
is necessarily inconsistent with the view that the tests appli<*d in

(p) ljeach v. Thom a* (1835) 7 C. A I*. 327 ; Torriano v. Young (1883)
6 C. A P.8. In the latter ease Taunton, J., i list meted the jury, in a e:tse 
wlterv permissive waste was proved, to find for or against the defendant, 
aeeording as they should conelude from the evidence that he was a tenant 
from year to year, or an assignee of a lease for a term of years containing a 
covenant to re|tair.

(q) Danton v. I* ham (1693) 3 Ix*v. 359; (!ib*on v. Mill* (1805) 1 Bos A 
1*. (N.R.) 290; Harts’ll v. Maitland (1847) 16 M. A W. 257 [declaration held 
demurrable in not shewing that the defendant wits more than a tenant at 
will]; see also Herne v. Henbou' (1813) 4 Taunt. 704.

(a) Marker v. Kenrick (1853) 13 C.B. 188 (removal of a barrier between 
two mines]; K ml y side v. Thornton (1776) 2 W. Bl. Ill [demolition of fixtures].

Compare Doe v. Jones (1832) 4 B. A Ad. 120, 1 N. A M. 6, where the 
acts of tenant in turning lower windows into shop windows, and stopping 
up and opening doorways, were viewed as waste, which would have been 
actionable but for the fact that these alterations were contemplated by the 
lessor. See also Holdernes* v. Lang ( 1885) 11 Ont. R. 1, where the judgment 
proceeds on the theory that any act amounting to voluntary waste at common 
law would Ik* a breach of a covenant to repair. The erection of new buildings 
is not waste where the {tarties, by inserting in the lease a covenant to keep 
all future buildings in repair, shew that they contemplated that erection.
Jane* v. Chap/iell (1875) L.R. 20 Kq. 539.

2—52 D.L.R.
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Annotation. Pa(.h case are, for practical purposes, identical. That the physical 
conditions which constitute permissive waste are, on the whole, the 
same as those which amount to a breach of the usual covenants 
to keep and leave in repair seems to be indubitable (b). Nor, 
when we examine the more particular expressions of opinion as to 
the circumstances of disrepair which constitute such waste, do we 
find anything to suggest that the tenant’s liability would have been 
in any essential respect different, if these covenants had been sued 
on.

If the tenant build a new house, it is waste, and if he suffer it to 
be wasted, it is a new waste (c).

If a house be uncovered by tempest, a tenant for years must 
repair it, even though there be no timber growing upon the ground, 
for the tenant must at his peril keep the house from wasting (d).

It is waste to suffer a house to be uncovered, so that the timbers 
decay (e).

If a lessee ]x-rmit the walls to decay for default of daubing or 
plastering, that is waste (/).

It is waste to suffer a park paling to decay, so that the deer are 
dispersed (g).

To suffer a sea-wall to be in decay, so as by flowing and re
flowing of the sea the meadow or marsh be surrounded, whereby it 
becomes unprofitable, is waste (h).

It is waste if the tenant do not repair the bank or walls against 
rivers or other waters, whereby the meadows or marshes are sur
rounded and become rushy and unprofitable (t).

“If any part of the premises are suffered to be dilapidated, it 
amounts to permissive waste” (j).

(b) Lord Coke s|>eaks of “permissive waste which is waste by reason of 
omission or not doing, as for want of reparation.” 2 Inst. 145. According 
to Blackstone (2 Comm. Ch. 18), “suffering a house to fall into decay for 
want of necessary reparations” is permissive waste. See also Gibson v. Well* 
(1805) 1 Bos. & I*. N.R. 290; Herne v. Benbow (1813) 4 Taunt. 704; Doe v. 
Jones (1832) 4 B. & Ad. 120, per Parke, B.: Torriano v. Young (1833) 0 C. A 
P. 8; Harnett v. Maitland (1847) 16 M. & W. 257; Powys v. Hlagrave (1854) 
4 DeC. M. Hi G. 448; Woodhouse v. Walker (1880) L.R. 5Q.B.D. 404; Avis v. 
Neuman (1889) 41 Ch.D. 532 (the phrase used here was “suffering dilapi
dations”). Kekewich, J., recently defined permissive waste as that “which 
has not come about by the tenant's own acts, but comes about by a revolution, 
or by wear and tear, or by the action of the elements, or in any other way not 
being his own act.” Davies v. Davies (1888) 38 Ch.D. 499.

(c) 1 Co. Inst. 53, a; 8.P. Darcy v. Askwith (1618) Hob. 12.
(d) Coke Litt. 53, o; Bue. Abr. tit. Waste (c, 5).
(e) 1 Co. Inst. 53, a.
if) Weymouth v. Gilbert, 2 Roll. Abr. 816. pi. 30, 37.
(a) Coke Litt. 53, b.
(h) Coke Litt. 53, b.
(t) Coke Litt. 53, b.
(J) Gibson v. Wells (1805) 1 Bos. & P. (N.R.) 290, per Mansfield, C.J.
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“Tenantable repair” extends to permissive as well as com
missive waste (*).

The scope of these statements will be made still clearer by 
contrasting them with those which deal with circumstances which 
an1 deemed to negative waste.

“A wall uncovered when the tenant cometh in is no waste if it 
be suffered to decay” (l).

The destruction of premises caused by its reasonable use is not 
waste (m).

“ A tenant not obliged by covenant to do repairs, is not bound 
to rebuild or replace” (n).

On the whole, therefore, it would seem that little, if any, real 
difference between the obligations arising under and apart from an 
express agreement to repair can be predicated except in those rare 
cases in which the wording of the agreement is such that it cannot 
be regarded merely as one to keep in good repair (o). Thus it has 
been held that an assignee of a h ase cannot be held liable1, on the 
ground of waste, for yielding up the premises in a state of dilapi
dation which amounts to a breach of a covenant “sufficiently to 
repair the premise's with all necessary reparation, and to yield up 
the same ... in as good condition as the same should be in 
when finished under the direction of J.M.” (p).

(k) Proudfoot v. Hart (C.A. 1K90) 25 Q.B.D. 42, 63 L.T. 171 [a case 
whore there was a covenant].

(/) 1 Co. Inst. 53, a.
(m) Manchester <$*c. Co. v. Carr (1880) 5 C.P.D 507 [here there was a 

covenant, but it was not a material factor in tliis part of the judgment], 
following Saner v. Hilton (1876) 7 Ch.D. 815, and holding that any use of the 
property is reasonable, provided it is for a purpose for wliich the property 
was intended to be used, and provided the mode and extent of the user was 
apparently profier, having regard to the nature of the property, and to what 
the tenant knew of it, and to what, as an ordinary business man, he ought 
to have known of it. Sec also Crawford v. Aewton (1887) 36 W.R. 54, |>er 
Cave, J., arguendo.

(r?) Wise v. Metcalf (1829) 10 B. & C. 299, per Bayley, J. This remark 
was made in a case where the obligations of an incumbent of an ecclesiastical 
benefice were under discussion; but, as tenants for years are on the same 
footing as life tenants under the statutes as to waste, this principle is pre
sumably so far general as to be applicable to the former.

(o) “Where a lease is silent on the subject............................... the law
implies an obligation on the part of the lessee to use the property in a proper 
and tenant-like manner without exposing the buildings to ruin or waste by 
acts of omission or commission.” Riddell, J.

McCuaig v. Lolondi (1911) 23 O.L.R. 312.
“If there be a lease of a dwelling house as a dwelling house it shall not 

be perverted to a perfectly different purixjse.” Lord Westbury.
Keith v. Reid L.R. 2 ll.L. sec. 39.
(p) Jones v. Hill (1817) 7 Taunt. 392. “It is impossible,” said Gibbs, 

C.J., “that it should be waste to omit to put the premises into such repair as 
A. B. had put them into. . . . Waste can only be tor that which would be 
waste if there were no stipulation respecting it ; but if there w ere no stipulation 
it could not be waste to leave the premises in a worse condition than A. B. 
had put them into." The case is cited with approval in Crawford v. Ruga 
(1886) 12 O.R. 8 (p. 15).

Annotation.
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‘ViII

This ruling has apparently not been questioned in any later 
ease, but it is certainly stridissimi juris to say the very least. 
Surely a more rcanonablc construction of the covenant would have 
been to liave regarded the won! “necessary” as equivalent to 
“good,” and to have held that, when the contemplated standard 
had thus been fixi-d by an epithet which must unquestionably 1h> 
attained by the tenant if he is to escape liability for waste, it 
became quite immaterial that this standard should have been 
made mon* definite by a reference to what a thin! party was to do 
in order to bring the premises up to that standard. Essentially 
the covenant seems to be nothing more than a recital that J.M. 
was to put the premises in good repair, and a stipulation that the 
tenant was to keep and leave them in that condition.

The foregoing remarks are applicable only to tenants for a 
term of yttare. The obligations of a tenant from year to year, or 
of a tenant at will, are very different, according as he has or has 
not agreed to repair; but this results simply from the fact that such 
tenants are not liable at all for permissive waste. See sec. 5 (6). 
It is laid down, therefore, that they are merely bound to use the 
premises in a “tenant-like” (ç), or, as another case puts it, “hus
band-like,” manner (r). The meaning of these rather vague 
epithets, as we learn from other cases, is that the law' merely 
requires him to keep the premise's sound and water-tight (s), or to 
make such fair repairs as may be necessary to prevent actual decay 
of the premises (<). This doctrine necessarily implies that, as 
judge's have also said, he is not bound to do “substantial” repairs 
(u), or “substantial or lasting repairs” (y). As is shewn by the 
cases cited, the que stion whe ther the tenant has. in any particular 
instance, fulfilled his duty, as thus defined, is primarily and essen
tially one for the jury to determine under proper instructions 
embodying the above principles. Compare the following section.

(g) White v. Nicholson (1842) 4 M. & G. 95.
(r) Horscfall v. Mather (1815) Holt N.P. 7, 17 R.R. 589, where Gibbs. 

C.J., nonsuited the landlord, holding that a declaration which was framed 
on the theory that there was an implied obligation to repair generally, was 
expressed in terms too broad. “A tenant from year to year," said the learned 
judge, "is bound to use the premises in a husband like manner; the law implies 
this duty and no more. I am sure it lias always been holden that a tenant 
from year to year is not liable to general repairs."

(«) Leach v. Thomas (1835) 7 C. & P. 327.
(l) Ferguson v.--------------- (1798) 2 Esp. 590, where Ix>rd Kenyon, in

his charge, remark»*! that the tenant wras hound to put in windows or doors 
that have been broken by him, but ruled that he was not bound to recoup 
the landlord for the sum spent in putting a new roof on an ol<l worn-out house.

(«) Uach v. Thomas (1798) 7 C. & P. 327; Gott v. Gandy (1853) 2 El. 
& HI. 845. 23 L.J.Q.B. 1.

(p) Ferguson v.------------ (1798) 2 Esp. 590.
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6b. Obligation to repair, treated as one arising ez contractu.—
In a case already cited Coleridge, J., remarked, arguendo, that 
“the duties between landlord and tenant arise from contract” (a). 
This dictum seems difficult to reconcile with the authorities 
reviewed in the preceding section, unless waste, which is an act 
of a distinctly tortious character, is brought within the domain of 
contract by assuming that an implied agreement to abstain from 
it may be predicated from the relation of the parties. This con
ception must, indeed, have been actually present to the mind of 
the pleader in one of the few reported decisions in which the 
declaration was distinctly framed on the basis of an assumed 
contract (6). In all the rest the notion of an undertaking to 
]>erform positive acts is directly relied ujxm (c).

That it makes no appreciable difference, so far as the extent of 
the tenant’s obligation is concerned, whether the gravamen of the 
action is contract or tort, is apparent from the points settled by 
the cases just cited. Thus the conclusion that a declaration is too 
broad which alleges that a tenant at will undertook to keep the 
promises in good and tenantable repair, and deliver them up in the 
same condition in which he had received them (d), would at once 
follow from the rule that such a tenant is not liable for merely 
]M-rmissive waste. Sec. 5, ante. So, although the non-liability of 
a tenant from year to year for a failure to renew worn-out stairs, 
sashes, doors, etc. (e), or to do ‘‘substantial repairs” (/), has been 
affirmed in actions where the court was viewing his obligations 
under their contractual aspects, it is evident that the omissions 
alleged would not have constituted actionable waste in such a 
tenant.

A similar dtniuetion may be drawn from a comparison of the 
expressions used in sec. 5 (b) to denote the kind of repairs which

(a) GoU v. Gandy (1853) 2 LI. A HI. 845. A spécifie agreement not to 
commit waste is not uncommon. See, for example, Doe v. Hand (1826) 5 
U. A C. 855.

(b) Letu-h v. Thomas (1835) 7 C. A 1*. 327 (allegation of an agreement 
including inter alia a stipulation not to commit waste). It is remarked by 
Sir Frederick Pollock (Torts p. 330) that, “since the Judicature Acts, it is 
imiiossible to eav whether an action alleging misuse of a tenament by a lessee 
is brought on the contract or as for a tort;” and that “doubtless it would be 
treated as an action of contract if it became necessary for any purpose to 
assign it to one or the other class.”

(c) Auworth v. Johnson (1832) 5 C. & P. 239 [allegation of an agreement 
in consideration of allowing occupation); Horsefall v. Mather (1815) Holt. N.P. 
7,17 R.R. 589 (action of assumpsit —allegation of an undertaking in consider
ation of becoming tenant); White v. Nicholson (1842) 4 M. & G. 95 [assumpsit 
—allegation of a promise to use in a tenant-like manner).

(d) Horsefall v. Mather, supra. Here the walls and ceiling had been 
somewhat damaged by the removal of fixtures.

(c) Auworth v. Johnson (1832) 5 C. A P. 239.
(/) Gott v. Gandy (1853) 2 El. A HI. 845.

Annotation.
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Annotation. the tenant must make to escape liability for waste with those used 
in eases where an implied contract is relied upon. Thus it is laid 
down that the tenant must use the premises in a “husband-like” 
manner (g), or a “ tenant-like ” manner (h). Similarly it is held that 
as there is an implied*duty on the part of a tenant for years, to 
make fair and tenantable repairs, the allegation of a proviso to 
that effect in a bill for specific iterformance of an agreement to 
take a lease is sustained by proof of an agreement which did not 
embrace such a proviso. Such an allegation being merely the 
expression of what the law would imply, the agreement stated is 
not substantially different from that proved (t).

Still more unquestionable, of course, is the identity between 
the results to lie obtained through the two forms of action, where 
the theory of an agreement not to commit waste is relied upon. 
Thus if a tenant from year to year is charged with a breach of this 
agreement in removing fixtures, his liability is determined simply 
by inquiring whether the fixtures belonged to the removable 
class ( j ).

“Articles not otherwise attached to the land than by their own 
weight are not to be considered as part of the land . . . the
onus of shewing that, they were so intended lying on those who 
assert that they have ceased to be chattels” (k).

In the trial of a case in which a breach of an implied contract 
to keep the premises in a certain condition is relied upon, the judge 
should explain to the jury in general terms the limit of the obliga
tions of a tenant of the class of the defendant, and tell them, with 
regard to any acts of W'hich the quality is doubtful, that he is 
entitled to a verdict, if they think that he did all that a tenant of 
his class ought to do, considering the state of the premises, when 
he took them (/).

(g) Whitfield v. Weedon (1772) 2 Ch. R. 685 [tenant hound to repair 
fences]. The mere relation of landlord and tenant is a sufficient consideration 
for the tenant’s promise to manage a farm in a husband-like manner. Powlcy 
v. Walker (1793) 5 T.R. 373.

(h) White v. Nicholson (1842) 4 M. & G. 95 [here it was held that the 
obligations arose, even though the written agreement for the letting contained 
several express stipulations].

(i) Gregory v. MigheU (1811) 18 Ves. 328 (p. 331).
(j) Leach v. Thomas (1835) 7 C. & P. 327 {defendant held entitled to 

remove an ornamental chimney-piece, but not brick pillars built on a dairy 
floor to hold milk-pans]. In Glover v. Piper (1587) Owen 92, it was held 
that if the condition of a bond given by the lessee of a copyhold estate is that 
he shall not commit any kind of waste that will involve the forfeiture of the 
copyhold, the condition is broken if he suffers the house to fall down during 
the term for want of reparation, even though it was ruinous when the lease 
was made.

(Jb) Holland v. Hodgson L.R. 7 C.P. 328, followed in Bing Kee v. Yick 
Long (1910) 43 Can. 8.C.R. 334.

(i) Auworth v. Johnson (1832) 5 C. & P. 239, per Ixird Tenterden.
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No implied contract to use the premises in a tenant-like manner 
arises where the tenant holds under an express contract which 
provides for such repairs (m). But the mere fact that a house was 
jet from year to year by a written agrément which contains several 
express stipulations as to other matters, will not prevent the impli
cation of an implied contract to use the premises in a tenant-like 
maimer (n).

II. Construction and effect of the various covenants relating to 
repairs generally.

7. Enumeration of Covenants Respecting Repairs. -The coven
ants in leases which are applicable to repairs generally, and do not 
provide for any particular kind of work, are as follows:

(A) Covenants to repair and keep in repair during the term.
The various principles which determine the extent of the

tenant’s obligation under these covenants will bo discussed at 
length in the later subtitles.

The obligation of this covenant is not enlarged by the fact that 
the tenant remained in occupation of the premises for a period 
considerably longer than the term originally stipulated for. 
Whatever the covenant meant during the term, it continues to 
mean during the whole time that the tenant holds over (a).

A proviso may be construed as a covenant to repair if it is 
clearly intended to operate as such (b).

(B) Covenants to repair within a certain period after notice 
from the landlord.

In order to entitle the ground landlord to take advantage of a 
covenant of this description, the notice provided for must be given 
to the lessee. A sublessee holding under a least; containing a 
covenant to repair after two months’ notice, is not bound by a 
notice left on the premises by the superior landlord whose rights 
are defined by the terms of a lease containing a covenant to repair 
after three months’ notice, and the time within which the retire 
must be completed only begins to run when the intermediate 
landlord serves a notice in accordance with the terms of the 
sublease (c).

(m) Standen v. Chrinmas (1847) 10 Q.B. 135.
(I») While v. Nicholson (1842) 4 M. & G. 95.
(а) Crawford v. Newton (1887) 36 W.R. 54, per Cave, J.
(б) As where these words were introduced after the usual covenant s to 

repair: “Provided always that nothing herein shall be deemed, etc., in any 
way to compel the lessee, liis executors, etc., to give up the buildings . . . 
in as good and sound a state as they now are; but such buildings are not to 
be wilfully or negligently destroyed; necessary repairs, however, for the preser
vation of the buildings to be done by the lessee at his own cost.” Perry v. 
Bank of Upper Canada (1866) 16 U.C.C.P. 404.

(c) William» v. William» L.R. 9 C.P. 659, 43 L.J. (C.P.) 382.

Annotation.
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Annotation. So far as the rights of the landlord are concerned, a provision 
for re-entry if at any time the premises should not lie repaired 
within three months after notice, has apparently the same force 
and effect as a specific covenant to repair after three months' 
notice (d).

This covenant is deemed to be subject to any exceptions which 
may qualify the effect to the general covenant to repair (e).

As to the notice required by the Conveyancing Act of 1881, 
see sec. 43, post.

(C) Covenants to deliver up in good repair.
The principles determining the extent of the lessee's obligation 

under this covenant are ordinarily the same as those applicable in 
regard to (A), and will be discussed in later sections.

The liability created by a clause binding the lessee to deliver 
up at the Hid of the term, in good and sufficient repair, the houses 
to be built in pursuance of another clause, is such a flaw in the 
title of the owner of the leasehold that a purchaser of the term will 
not be compelled to accept a conveyance, even though the landlord 
did not take advantage of the lessee's failure to build the whole 
number of houses within the stipulated period, and continued to 
accept rent for many years subsequently (/).

(D) Covenants to put into repair. (See also sec. 25, post.)
The distinction between the extent of the obligations imposed

by this covenant and (A) is not very clear. That the two cove
nants are by some judges not regarded as identical in effect is 
apparent from the remark of Erie, C.J., that “to ‘repair’ is not 
the same as to ‘put in repair,’ which may require the building of 
something new" {g). The obligation created by the general 
covenant to keep in repair is at all events less onerous than that 
which results, where the tenant agrees to put the premises into 
“habitable" repair. The implication then is that he is to put 
them into a letter state than he found them, and that, regard 
being had to the state in which it was at the time of the agree
ment, and also to the situation and the class of persons who are 
likely to inhabit it, he is to put it into a condition fit for a tenant 
to inhabit it (h). On the other hand, we have the authority of

(d) Dor v. Brindley (1832) 4 B. & Ad. 84, followed in Holman v. Knox 
(1912) 3 D.L.R. 207, 25G.L.R. 588.

(e) Thistle v. Union <tr. R. Co. (1878) 29 U.C.C.P. 76.
(f) Nouaille v. Flight (1844) 7 Beav. 521, 13 L.J. (Ch.) 414. I/ml 

Lnngdnle was of opinion that, although the purchaser might have possession 
of the property during the entire term, he could not be said to “enjoy” it in 
any misonable sense of the word, if his ttossession was constantly attended 
by a liability enforceable at the end of the term, and not admitting either of 
indemnity or compensation.

(a) Martyn v. Clue (1852), 18Q.B. 661, per Erie, J.
(h) Belcher v. McIntosh (1839), 8 C. & P. 720, per Alderson, B. Compare 

sec. 24, post.
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Sir George Jessel for the doctrine that a covenant to “do necessary 
repairs” includes putting the property into repair. Indeed the 
learned judge held that the same result followed, even if the word 
“necessary” is omitted (»).

A covenant of this sort is sometimes made by a prospective 
tenant prior to the actual execution of the lease. Its effect upon 
the rights and liabilities of the parties will then depend upon the 
construction of the preliminary agreement as a whole (j).

(E) Covenants to paint.
The extent of the duty of the tenant under the general covenant 

to paint the demised premises has given rise to some embarrassing 
questions See 26 (e) post. These are in some degree obviated 
by adding to the above* stipulations another (commonly inserted 
in English leases), binding the tenant to paint the outside and 
inside wood and ironwork in a certain manner at stated times (k).

(F) Covenants of indemnity.
In cases of sublease or assignment of the terms, the sublessee* or 

assignee sometimes covenants to indemnify his immediate lessor or 
assignor against the damages which may be re*covere<l by the 
superior landlord in an action for a breach of the* covenants as to 
re-pairing (l). The* costs of that action, as well as the* other 
expense's to wrhich the inte-rme*eliate lcsse-e or assignor may have 
been subjected, owing to the default of the sublessee or assigne*e*, 
are* not uncommemly proviele*el for also. The effect of the omission 
or insertion of such a provision, in connection with the* me*asure of 
damages, is discussed in secs. 60 (6) and 62.

Where there is no e*xpress provision on this subject, and the 
right to demand indemnity from transferees of the le*ase*he>lel 
interest is left to be determined by general principle's, the acceptent 
doctrine is that the liability of the lessee is that of a surety for the 
]>e*rfe>rmance of the covenants by e*ach successive assigne*e*. and that 
there is an implie*d promise* on the* part of each assigne*e* to 
inde*mnify him against liability for breaches of covenant com- 
mitte*d while such assignee occupied the pre*mises, anel this promise* 
is implied, although the assignee* may have covenanted to in- 
elcmnify his immediate assignor against thew breaches (m).

(0 Trmcolt v. Diamond d:c. Co. (1882), 20 Ch.D. 251 (p. 256).
,0) In Pym v. Blacklturn (1796) 3 Vcs. 34. a lessee had promised to 

repair the leased building, and after the completion of the- repairs, to aeeept 
u lease- for a specified term, but the day at which the tenu was to begin was 
left blank. The court refused to hold that the tenant was bound by the 
agreement to surrender the existing term and accept a new lease immediately 
after the repairs were completed.

(k) Woodf. L. & T. p. 626, see also Kirldinglon v. Wood (1917) 61 L. J. 
147 |covenant to paint at stated times, liable in damages for non-perform-

(l) The question of a covenant of indemnity is discussed in Clare v. 
Dobton (1911) 80 L.J.K.B. 158.

(m) Moule v. Garrett (1870) L.R. 5 Exch. 132 (dess. Cleasby, B.), adopting 
a dictum of Ixird Denman in the written judgment of the Exchequer Chamber

Annotation.
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The English Court of Appeal has held that the liability of an 
assignee of the term under a covenant to indemnify is a future and 
contingent liability capable of proof under sec. 31 of the Bank
ruptcy Act of 1869, and that he is therefore released from this 
liability by a discharge in bankruptcy, obtained prior to the 
expiration of the term (n).

8. Obligations created by these covenants are independent.—
(See also sec. 54, post.) In several cases it has been held that 
covenants (A), (B), and (C) create distinct and independent 
obligations. Hence, where there is a general covenant to repair 
and a covenant to repair after notice, the absence of a notice is no 
excuse for a default as regards repairs (a). The landlord, there
fore, may bring such an action for the disrepair without serving 
any notice at all (6). So if the lease contains covenants that the 
tenant shall keep and leave in repair, and to repair after notice, 
the first covenant is not so qualified by the last as to prevent the 
landlord from maintaining an action for leaving the premises out 
of repair at the end of the term without shewing that notice to 
re]fair was given (c).

No rulings with respect to the other covenants seem to be 
reported; but, in general principles, it is sufficiently obvious that 
similar doctrines must be applicable.

9. Contemporaneous agreements by lessor and lessee as to 
repairs, effect of.—The cases in which l>oth the landlord and the 
tenant bind themselves by stipulations respecting the preservation 
of the premises fall into two classes.

In one class of casts the effect of the stipulations is simply to 
cast upon the landlord the responsibility for certain n-]fairs which 
would otherwise have to be done by the tenant. Here, if tin 
language of the stipulation clearly shews that the landlord did 
undertake to do the repairs in question, no difficulty can arise.

in Wolveridge v. Steward, 1 C. & M. 644 (p. 659); see also Clone v. Wüberforce 
(1838), 1 Beav. 112.

(n) Morgan v. Hardy (1887) 35 W.R. 588, per Bowen and Fry, L.JJ. 
Lord Esher dissented, adopting the opinion of Denman, J., in the lower court 
(17 Q.B.D. 771).

(а) Gregory v. Wilson (1852) 9 Hare 483.
(б) Haylis v. Le Gros (1858) 4 C.B.N.8. 537. “It would be monstrous, 

said Cockburn, C.J., “if after giving credit to his tenant that he will duly 
perform his engagement, the landlord abstains from harassing him with 
vtmtinual inspection, and then should find himself debarred of his remedy 
for a breach of a positive covenant.”

(c) Wood v. Day (1817) 7 Taunt. 646, 1 Moo. 389; Harflet v. BwÊektr 
(1623) Cro. Jac. 644, see also Telfer v. Fisher 15 W.L.R. 400, [when tenant's 
covenant to repair contains no provision as to notice, the landlord is under 
no obligation to give notice before repairing premises and proceeding to 
collect the cost].
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except in so far as some ulterior consequence of the resulting 
exemption of the tenant may he in dispute fa).

When the landlord contracts to supply heat absolutely, ho is 
brought under an obligation to see that the demised promises were 
in a fit state for the tenant to carry on her business; and on that 
obligation being broken he is liable to the tenant in damages (6).

In the other class the question to be determined is whether the 
landlord’s performance of an agreement to put the premises in 
repair, or to do some act calculated to facilitate the execution of 
the repairs by the tenant, is a condition precedent to the existence 
of any liability on the tenant’s part, in such a sense that no action 
can be maintained against him for a default as regards repairs, 
unless the agreement has been fulfilled, or whether such perform
ance is to be regarded as merely the breach of an independent 
covenant giving a right to a cross action. The answer to this 
question is entirely a matter of construction, depending upon the 
words used by the parties to express their respective obligations. 
The cases on the subject are collected in the subjoined note (c).

(a) See Yelloidey v. (lower (1855) 11 Exch. 274 (referred to in the next 
section), where one of the steps in the argument which led up to the conclusion 
that the lease was not a valid exercise of the fiower. was the determination 
of the point that the agreement of the landlord to do certain repairs relieved 
the tenant pro tanto from liability.

(b) McSichol v. Malcolm & Standard (1907) 39 Can. 8.C.R. 265.
(c) Performance a condition precedent.
A covenant to keep a house in repair from and after the lessor hath re

paired it is conditional; and it cannot he assigned as a breach that it was in 
good repair at the time of the demise, and that the lessee suffered it to decay, 
for “although it were in good reparation at the beginning, if it afterwards 
happen to decay, the plaintiff is first to repair it before the defendant is bound 
thereto.” Slater v. Stone (1623) Cro. Jae. 645.

In an action on a covenant to repair, which includes the words, “the 
lessor allowing and assigning timber for the repairs,” it is necessary to aver 
that the lessor did so allow, etc., the timber. Thom ax v. Cadwallader (1744) 
Willes 496.

Where the tenant’s covenant is to keep the premises in repair, the land
lord having first put them into complete repair and condition, no liability 
to repair is cast upon the tenant until the lessor has fulfilled liis covenant to 
put in repair. Coward v. Gregory (1866) L.R. 2 C.P. 153, approving Sieale v. 
Halcliffe (1850) 15 Q.B. 916, 20 L.J. (Q.B.) 130, where it was held that the 
landlord’s obligation is not divisible so as to enable him to recover for the 
non-repair of a part of the premises which he has put into repair. Wightman. 
J., in his opinion delivered for the whole court, said: “Nor will this raise any 
inconvenience different in kind from that which follows from holding the con
dition divisible. If it be divisible, still the whole of the part as to which the 
action is brought must be shown to have been put in repair; non-repair of a 
single room would shew the condition not performed as to the house, if that 
part of the covenant were sued on. Inconvenience of this sort must attend 
every case of condition precedent. On the other hand, the intentions of 
parties may be defeated, and great injustice done, by allowing an action to 
l>e maintained for non-repair of some part, the previous condition of which 
might have cast little burden on the landlord to put in repair, while he has 
neglected to do more expensive repairs to another part, the complete repair 
of which may have been the tenant’s principal motive for taking the premises

Annotation.
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Annotation. When* the covenant is to expend a certain sum in improvements and 
repairs, under the direction of a surveyor to be named bv the landlord, the 
apiHiintment of the surveyor is a condition precedent to the tenant's liability 
to cxjtend the money, and a declaration alleging a breach of the covenant is 
bad, unless it avers such appointment. Coombe v. (Sreene (1843) 11 M. & W. 
4NO, 2 Dual. X.8. 1023.

When* the tenant covenants to repair, "being allowed rough timber 
u|M)ii the demised premises,” an averment that the landlord was ready and 
willing to find the limiter shews a sufficient performance of the condition pre
cedent relating thereto. Mnrlyn v. Clue (1852) 18tj.lt. 661.

Where one person, in consideration of another becoming his tenant, 
agrees to pay the latter a sum of money to repair the house to be let, and the 
latter subsequently becomes a tenant under a lease in which this agreement is 
not stated, and does the repairs, after which the lessor promises to remit a 
portion of the rent in payment for them, this promise may be enforced on 
the account stated, as an agreement independent of the lease. Seago v. 

18») l King I», l No. à FNl 227, W.
When; a person agrees to take a house* in consideration of certain con

dition« being fulfilled, and among these* conditions is erne by which the land
lord engages to "complete the whole work nee*essary" by a s|iecified date, 
the completion of the work is a condit on precedent to the landlord’s right 
to sue the intending lessen* for not becoming a tenant. Tidey v. Mollctt 
(1864) 16 C.B.X.8. 298.

In Bragg v. X iglitingale. Styl. 140. the court was divided on the question 
whether a condition precedent or reciprocal covenants resulted where the 
lessor covenanted to repair the house demised by a given day, and the lessee 
covenanted that from that time until the end of the term he would repair 
and leave in repair.

Where the tenant accepted the lease on condition that the drains were 
put in good order and covenanted to pay all outgoings and keep premises, 
with the exception of drains, in repair, and the landlord failing to repair 
drains, the local authorities ordered the repairs to the drains made; the tenant 
is not liable for the re|Miirs.

Henman v. Berliner (1918] 2 K.B. 236, 87 L.J. (K.B.) 984.
Performance not a condition ;precedent.
Where a lessee covenants to put a house in repair before a s|x*cified date, 

"5000 slates being found, allow'ed and delivered by the lessor towards the 
repair,” and afterwards keep it in repair during the tenu, the provision as to 
the slates is rather a covenant than a condition precedent. "Having been," 
would, it was said, have been more proper than "being" to convey the latter 
meaning. It was laid down that the lessee should plead specially that he did 
not put the premises in repair by reason that the plaintiff did not find the 
slates, and that therefore he was not bound to put them in repair. But at 
the same time it was intimated, arguendo, that, even supposing that the pro
vision was a condition precedent, the lessee and his representatives would 
he bound to keep in repair, if the house had been put in repair without the 
lessor having furnished the materials. MuckUstone v. Thomas (1739) Willes 
118.

Where a covenant to repair in a farming lease was followed by the clause, 
"the said farmhouse and buildings being previously put in repair and kept in 
repair” by the landlord, it was held that this clause amounted to an absolute 
and independent covenant on the landlord’s part, and not merely to a con
dition precedent. Cannock v. Jones (1849) 3 Exoh. 233, affirmed 3 H.L.C. 
700, 5 Exeh. 713. This particular question, however, was discussed only 
in the court Im»1ow: where the actual point decided was that a declaration 
relying on the landlord’s failure to repair, as a breach of contract, was good.

Where a lease contains a provision that “the lessor is to find timber, 
bricks, and tiles for repairs within five miles of the premises, the lessee to 
do the drawing and labour, he, the lessee, to give the lessor three months’ 
notice in writing of his requirements,” the obligation to repair is not condi
tional upon the landlord finding materials. Hence, if the lessee sends a notice 
to supply materials for repairing a barn, and, no attention being paid to the
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In any event a «special stipulation is necessary to create an 
obligation of such a nature that the fact of the landlord’s having 
failed to perform it is an answer to an action against the tenant 
for not repairing. No such ol«ligation can he implitnl (d).

The stipulation relied upon as constituting a condition pre
cedent may l>e applicable only as to a part of the tenu to which 
the alleged obligation to repair relates. In this case, even if the 
lessee is not liable for a breach of that obligation in respect to one 
part of the term, the lessor may still recover damages for a breach 
in resjiect to the other part (e).

notice bv the landlord, the repairs are not made, and the contents of the 
barn suffer damage, such damage is deemed to he proximately caused not 
by the landlord's default but by the tenant's non-jierformanee of his own 
part of the contract. The duly of the tenant under such circumstances 
is to do the repairs himself, after which lie will have a claim against the land
lord for all such materials as should have been supplied. Tucker v. Linger 
(1*83) 21 Cli.l). IK h App. Caw. 508. 52 I.J. (Ch.) 941.

Where the tenant covenanted generally to repair, “Having or taking in 
and upon the said demised premises competent ami sufficient househunt., 
etc., without committing any waste or s|K>iI.” the covenant was held to lie 
absolute, and the provision as to houseboot, etc., was construed :*s amount- 
ting not to a condition precedent, but to a mere license. This construction 
was founded |>artially, though not entirely, on the meaning of the last clause, 
which was thought to be intended to relieve the tenant from liability for 
waste in cutting timber. Bristol v. Jones (1859) 1 K. A K. 4K4.

In an Ontario case the lessen; of a farm covenanted “to repair and to keep 
up fences,” and there was also a stipulation by the lessor to "build the line- 
fence between the premises hereby demised and the farm of I). M.. should 
the same lx; required during the currency of this lease.” One of the line- 
fences was, as a matter of fact, about twenty-four yards off the true boundary 
line. All the justices of the Court of Appeal held that the lessor was not 
liable on his covenant to build until something was done to disturb the state 
of things existing at the time of the demise, as if the adjoining proprietor 
should refuse to allow entry to be made on his lands for the repair of the 
fence, or require the line-fence to be built on the true line. Houston v. McLaren 
(1887) 14 Ont. Ami. 107.

Vpon the trial of an action for breach of a contract in leaving premises 
in bad repair, it is proper to tell the jury that they art; not to take into con
sideration evidence, wliich had been received without objection on the plain
tiff's part, of a promise made by liim before the demise to do some repairs. 
Haldane v. Newcombe (18011) 9 L.T. 420, 12 VY.R. 135.

Another case involving such contemporaneous agreements is Snell v. 
Snell (1825) 7 D. & It. 249, 4 B. & C. 741, when; the court considered itself 
to be precluded by the course which the pleading had taken from discussing 
the general question of law.

(rf) CaUbeek v. (imiles» Co. (1876) 1 Q.R.D. 234, 45 L.J.Q.B. 225, see 
also Henman v. Berliner 11918) 2 K.B. 236, 87 L.J. (K.B.) 984.

(f) In an action by the assignee of the reversion against the assignees 
of the term for not repairing and yielding up repaired, the defendants pleaded 
that they demised the premises to the plaintiff for a term less by a few days 
than their own, that he covenanted to repair and yield up in repair, the 
defendants finding certain iron and lumber work, and that the want of repair 
complained of was caused by plaintiff's default, and was a breach of his 
covenant. Held, that the idea was not good at common law for avoiding 
circuity of action, because there was a period of time to which the defendant's 
covenant extended and the plaintiff's did not, viz., the thirty days by which 
their term exceeded his, ana was also bad as an equitable plea, because, the

Annotation.
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Annotation. 10. Covenant to repair considered in relation to the validity of 
leases given in pursuance of powers.—It him been held that n lease 
containing a covenant to cx])cn<l a specified sum for the purpose 
of “effectually repairing” the premises to the lessor’s satisfaction, 
and to keep them in repair thereafter during the term, is not a 
good execution of power to grant leases for the purpose of “new 
building or effectually repairing” any messuage, etc. (a). But a 
doubt as to the correctness of this decision was recently intimated 
by the English Court of Appeal in a case where the trustees of a 
settlement of a house property, acting under a power to demise 
any of the messuages “to any person who shall improve or repair 
the* same, or cove nant to improve or repair the same, ” agreed to let 
a house* on the terms of a letter by which the tenant undertook 
“to elo necessary repairs.” This unelertaking, as it covered repairs 
ge ne rally, that is, all such repairs as would be necessary to enable 
the landlord to hanel ove-r the property to a new- tenant in sub
stantial and tenantable repair, was deemed to be one which satis
fied the terms of the power {h).

A power given by a te stator to lease1 the1 lane! de*vised, reserving 
the “usual covenants,” doe's not justify granting a lease entertain
ing a covenant that “in ease the premises are1 burnt or blown 
down the lessor should re'builel, otherwise the rent should e-ease” (c).

If the doctrine that a tenant for years is answerable for per
missive waste In* adopteel (see sec. 6 (6), ante), the consequence 
will be that a lease exempting the leasee from making certain 
re-pairs which are to be elone by the lessor is void where the power 
forbids the making the lessee “dispunishable for waste” (d). So 
also a le ase by a tenant for life uneler the Settle-el Estates Act, of 
1877, which allows such tenants to make- leases for twenty-one 
years, provided the demise* is not made without inqM-nchmcmt for 
waste, is voie! where there is an e-xemption from liability for “fair 
wear anel tear elamage by tempest” (e).

defendants being bound to find timber and iron work, the plaintiff's covenant 
was less onerous and the statement that the damages were identical was not 
true. Marshall v. Oakes (1858) 2 II. & N. 793.

(а) Doe v. Wither* (1831) 2 B. & Ad. 890. Lord Tenterden considered 
that the words of the jxiwer might lie understood to signify repairing those 
parts which merely needed repair, so that they might stand the remainder 
of the term, and rebuilding those which were not otherwise reparable, while 
the words of the lease might imply merely putting the whole into the best 
state which its then condition allowed of.

(б) Trusrott v. Diamond R. Co. (1881) 20 Oh.IX 251, 51 L.J. (Ch.) 259.
(r) Doe v. Sandham (1787) 1 Term. Hep. 705. In Medwin v. Sand-

ham (1789) 3 Swanst, 085, it was held that equity would not, as against the 
reversioner, reform this lease when neither the lessor nor any person capable 
of exercising the i>ower was any longer alive.

(</) Ycllou'lcy v. douer (1855) 11 Kxch. 274.
(e) Davies v. Davies (1885) 38 Ch.D. 499, see also Morris v. Coirncross 

(1900) 14 O.L.R. 544.
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A remainderman cannot take exception to the execution of a Annotation 
power authorizing a life tenant to grant a “repairing lease,” where 
the lease in question contained a covenant that the lessee would, 
during the term, do repairs when and as often as necessity should 
require, leave in good repair, and repair three months after notice 
by the lessor (/).

11. During what period agreements to repair are obligatory.
As a general rule, no question can arise as to date at which the 
obligation of the covenant attaches, for the lessee or assignee, as 
the case may be, must ordinarily have become subject to the 
burdens of the term at precisely the same moment as he became 
entitled to its benefits (a). But it has been held that a party may 
be bound by an express covenant to repair before his lease begins 
in point of interest, as where a lessee first underlet the premises 
for a portion of the term and afterwards assigned the whole term.
Here, although the underlessee refused to attorn, the covenantor 
was required to repair during the period covered by thn under
lease (6). On the other hand it may be apparent from some other 
stipulation in the lease that the obligation does not attach at the 
beginning of the term (c).

(/) haxton v. Pratt (1864) 33 L.J. (Ex.) 233, 12 W.R. 805, revemng 
33 L.J. (Ex.) 30. It was considered that, under such a covenant, what
ever the state of the premises at the time of the demise, the tenant is bound 
to put the premises into repair, and keep them in a state of good and suffi
cient repair. In the Court of Exchequer, Bramwell, B., stated his excep
tion of the meaning of a repairing lease; as follows: “ I should say, as a matter 
of reasoning, independently of any of the authorities, that the expression 
‘repairing lease’ requires a least; with more than the common covenant, 
which docs not call upon the lessee to make good the defects which time 
brings about in the substantial fabric of the building.” But in the Ex
chequer Chamber, Eric, C.J., did not think that the term had “any de
fined meaning as a name of art with the Court of Chancery or among con
veyancers.”

(a) The general rule being that the habendum of a lease can only tie
considered as marking the duration of his interest, and that its ojieration 
in the grant is merely prospective, a lessee cannot, in an action for a breach 
of a covenant to repair, be made liable for acts done before the time of the 
execution of the least;, although the halicndum states the premises to he held 
from a date prior to performance of the acts in question. Shaw v. Kay 
'1K47) 1 Exch. 412. In Hau-kin8 v. Sherman (1828) 3 C. & I*. 459, an action 
was brought by a lessee against a party to whom he, the residue of the term, 
subject to the performance of all the covenants in the lease, which from that 
date, “on the part of the tenants, lessees, or assignees were, or ought, to 
be |H‘rformcd.” Counsel for plaintiff offered to prove that the assignee 
had bought at a lower price because the premises were in bad repair, and was 
therefore bound to indemnify his assignor for the entire sum which he had 
been compelled to pay to the ground landlord for dilapidations. But. t 
trial judge declared the evidence to be inadmissable, applying the principle 
that an assignor ca . , , >
assignment.

(b) h'wyn v. Forth (1673) 1 Vent. 185, 3 Salk. 106.
w) Premise* were leased for eight years, the lessee covenanting that 

he would at his own charge place the land and premises in good order; that 
he would build a new stable, and repair and keep in good repair the fences
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Annotation. As long as a legal term exists the termor is bound by any 
covenants to repair which he may have entered into, however 
many assignments of the term may have been executed (</); but 
an assignee who assigns is liable only for his own defaults. See 
37 (a), pout.

The bringing of an action of ejectment for a breach of the 
covenants in a lease containing a stipulation that for any breach 
it sliall “determine and be utterly void,” puts an end to the term, 
and the lessee is not liable for any breaches of covenant (e) com
mitted after the service of the declaration. But the tenant is not 
discharged from the obligation of a covenant to repair by the mon- 
fact that he lias been evicted from a part of the premises. Such a 
case is controlled by the principle that a tenant cannot at the 
same time exercise the right of a tenant, and yet contend that he 
was not a tenant (/). The results of a compulsory transfer of the 
term by virtue of proceeding* taken in accordance with statutory 
provisions art1 the same as those which follow from a forfeiture by 
the landlord himself. But in such a case the tenant’s liability 
for repairs continues up to the date of the actual transfer and does 
not cease when the proceedings are begun ({/).

12. Obligations of covenants as to repair, how far continuous.
(a) General covenant to keep in repair.—(See also sec. 54, post). It 
is now well estai dished that a covenant to keep in repair creates :i 
continuing obligation (a). From this principle two important 
consequences follow :

First, the right of re-entry, if it is reserved in the lease, can be 
exercised at any moment of the period during which the tenant

and gates, then erected or to be erected, and on account of these improve
ments it was agreed that no rent should be paid for the first, nine months 
of the term. Held, that the lessee was not bound by the covenant to repnir 
during the period for which he was relieved of rent. Castle v. Reban (1852) 
9 U.C.Q.B. 400.

(rf) Staines v. Morris (1812) 1 Ves. & B. 8, 13. See also Qarnard v. 
(lodsrall, Cro. Jae. 309; Thursby v. Plant, 1 Wm. Saund. 240, for the general 
doctrine as to the result of an assignment.

(e) Jones v. Carter (J846) 15 M. & W. 718.
(/) \euton v. Allen (1841) 1 Q. B. 519. See Holman v. Knox (1912) 

3 D.L.R. 207, 25 O.L.R. 588.
(flr) Mills v. Guardians &c. (1872) L.R. 8 C.P. 79, where the court 

declined to accept the tenant’s contention that the receipt of a notice from 
a railway company to treat for his interest_ under the Land Clauses Con
solidation Act of 1845 put an end to his liability.

(a) The remark of Manwood, J., in Anon. 3 Leon. 51, that by the re
covery of damages the lessee should be excused for eVer after for making of 
reparations, so as if he suffer the houses for want of reparations to decay, 
that no action shall thereupon after be brought for the same, “is.” according 
to Willes, J., “contrary to the modern authorities.” Coward v. Gregory 
(1866) L B. 2 C.P. 153. Holman v. Knox (1912) 3 D.L.R. 207, 25 O.L.R. 
588.
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remains in default (6), subject of course to such exceptions as may, 
under special circumstances, arise from the operation of the 
doctrines of waiver or estoppel. See secs. 54, 55, post. Secondly, 
subject to the same exception, damages may l>e recovered toties 
quoties for a breach of the obligation until the proper repairs have 
been executed (c), although it is recognized that there must always 
be considerable difficulty in apportioning the damages where 
successive actions are brought (d). To such an action t he Statute 
of Limitations can clearly be no bar as long as the te rm is still 
running (<?).

(6) Covenant to put in repair.—That there can be only one* 
breach of a covenant to put in re‘pair is manifest on principle, and 
it has been so held in an action against the lessor (J).

13. What covenants respecting repairs are classed among the 
usual covenants of leases. The covenant to keep the» demises! 
premises in repair is considered to be a normal part e»f leases in sucli 
a sense that, if an intending lesse-e has entered uneler an agreement 
which provides that the lease to be exeeuted shall contain the 
usual covenants, particularly the covenants to pay rent anel to 
repair, he is liable* to be ejected if he* fails to keep the premises in 
re-pair (a). But in suits for specific performance a covenant to

(/>) Doe v. Durnford (1832) 2 C. & J. 007 ; Chau utter v. Robinson ( 184'.)) 
4 Exeh. 103 [covenant to repair “when and ho often as need or occasion should 
require during all the term”).

(r) Doc v. Jackson (1817) 2 Stark. 293; Thistle v. Vu ion F. <(• R. Co• 
(1878) 29 U.C.C.P. 76; Ferry v. Rank <(v. (1866) 16 U.C.C.P. 404. and the 
case cited in the following note. Using the rooms of a house in a manner 
prohibited by the lease; is a coni inning breach. Ambler v. Woodbridgv (1829) 
9 11 & C. 376. Compare Coward v. Gregory (1866) L.R. 2 CM*. 153, in which 
it was held, in an action against a lessor for breach of a covenant to keep in 
repair, that the breach being a continuing one, a former recovery of damages 
was not a bar to another action, but merely went in mitigation of damages. 
In an action of waste, also, the wrong of not repairing is regarded as a con
tinuing wrong, the cause of action arising de die in diem up to the death of 
the tenant. Wwdhouse v. Walker (1880) 5 Q.B.D. 404. Ilolman v. Knox,

(d) See the remarks of Le Blanc, J., in Kingdom v. A’ottle (1813) 1 M. & 
K. 355.

(f) Mad dock v. Mallctt (1860) Ir. C.L. 173, case in which the buildings 
to which it was intended that the lessee's obligation should 1m; applicable 
during the term, were pulled down by him and replaced by others of an es
sentially different character. The fact that these unauthorized altera
tions had been made more than twenty years before the action was brought 
on the covenant to repair the original buildings, was held not to prevent 
the recovery of damages. Nixon v. Denham. 1 Jebb. & S 416, 1 Ir. L.R. 
100, was said by Fitzgerald, B., to be a strong case, and the reports to be 
unsatisfactory.

Another case in which similar facts were involved and the same conclusion 
was arrived at as in Maddttck v. Mallctt, is Morrogh v. AUeyne (1873) Ir. 
Hep. 7 Eq. 487.

(/) Coward v. Gregory (1806) L.R. 2 C.P. 153, 36 L.J.C.P. 1.
(n) Swain v. Ayres (1888), 21 Q.B.D. 289.

3—52 D.L.R.
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repair is treated as unusual if it contains an exceptive proviso, 
relieving the tenant from liability in case of damage resulting from 
fire or tempest (b).

The covenant as to indemnity is also considered to be, so far, 
a usual and proper provision in cases where the original lessee 
transfers his interest that, in a suit for specific performance of an 
agreement to purchase leasehold premises, the purchaser, whether 
his assignee1 is the original lessee or a subsequent assignee, may be 
compelled to insert a covenant of indemnity against the perform
ance of the covenant to repair and other covenants (c).

14. Short Forms Acts.—The parties to lease are, by various 
statute s, granted the option of embodying their agreements in 
certain concise1 forms declared by the legislature to be the legal 
equivalents of the inordinately verbose provisions which usually 
encumber such instruments.

The Erdirh Leases Act of 1845, 8 & 9 Viet., ch. 124, is con
sidered to have prescribed a form which is somewhat inaccurate. 
(Woodfall’s Landl. & T. p. 138. For the full text see p. 902.) 
For this reason, possibly, the Act has not been of much practical 
utility. Indeed, it has been so rarely taken advantage of, that, so 
far as the writer has noticed in the preparation of the present 
article, no reported case construed or even referred to it.

The Canadian statutes, modeled on the English enactment, 
have been more fortunate in this respect. The earliest is found in 
çh. 92 of the Consol. Stat. of Upper Canada. The short forms, 
with which we are concerned in this article, are, in substance, the 
following:—

Covenant 3.-^To repair. Covenant 4.—To keep up fences. 
Covenant 6.—That lessor may enter and view the premises, and 
that lessee, if notified, will repair within three months. Covenant 
8.—To leave in good repair. Covenant 9.—That lessor may re
enter for breaches of covenant.

This statute has been re-enacted without any very material 
changes in Ontario, (Rev. Stat., 1877, ch. 103; 1887, ch. 106; 1897, 
ch. 125; R.S.O. 1914, ch. 116) and similar provisions are in force in

(b) A person who agrées to take an assignment of the interest of another 
in a lease to contain all “usual covenants,” cannot resist specific performance 
on the ground that it ought to contain an exception of his non-liability to 
make good damage by fire. Kendall v. Hill (1860) 6 Jur. N.8. 968. A con
tract for a lease of a mill to contain “all the usual and necessary- covenants," 
and in particular a covenant to keep in good tenantable repair, does not entitle 
the lessee to have the covenant to repair qualified by the introduction of 
the words “damages by fire or tempest only excepted.5' Sharp v. Milligan 
(1857) 23 Beav. 419; same case, sub nom., Thorj>e v. Milligan, 5 W.R. 336. 
See Murphy v. Lahbi (1897) 27 Can. 8.C.R. 126 and Klock v. Lindsay (1898) 
28 Can. 8.C.R. 453.

(c) Staines v. Morris (1812) 1 Vcs. & B. 13.
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Manitoba, (R.8.M. 1013, ch. 181); and in British Columbia, 
(R.S.B.C. 1911, ch. 135).

Ledger provisions corresponding to those above stated are set 
out in these Acts, and it is declared that the use of the shorter 
forms shall have the same effect as if the extended forms were 
employed. In the first place, the implied addition of the words 
“executors, administrators and assigns,” does not apply to any 
but the covenants expressly provided for in the Act (a). In the 
second place, the effect of the covenant to repair which is contained 
in the second column of schedule of forms probably cannot lie read 
into a lease in which the words contained in the first column is not 
found.

A lease which purported to lie made in accordance with the 
Short Forms of Leases Act contained a covenant by leasees “to 
leave the premises in good repair, ordinary wear and tear only 
excepted." This was not the statutory form, and it must lie con
st rued as it stood. The lessees are liable to rebuild premises when 
damaged by fire. (6).

This latter doctrine cannot lie laid down in jiositive terms as 
it was stated, arguendo, in the dissenting opinion of the case 
last cited ; but it is not in conflict with anything said by the other 
justices.

III. What property is covered by agreement to repair.

15. Property existing at the time the tenancy begins.— The sub
joined rulings indicate the construction which the courts have 
placed upon various agreements as to a subject-matter in existence 
when the lease took effect. It is difficult to see what general 
principle can be extracted from them, except that an over-refine
ment of interpretation is discountenanced by the courts.

A covenant, in an agreement for the letting of a farm and mill, 
that the tenant “should keep and leave the messuages and buildings 
in good repair,” renders him liable in damages, where the mill
wheel is not repaired (o).

A covenant to repair and keep in repair the buildings with 
paling and fencing, is broken if a pavement is not repaired (fc).

In an action against a lessor it has been held that a covenant 
to repair the “external parts of the premises" obliged him to keep 
in repair any wall which formed part of the enclosure of vhe house 
even though it might have liecome actually exposed to the atmos-

(n) Emeu v. Quinn (1882) 7 A.R. (Ont.) 206 (Patteson, J.A., dissented 
as to the particular instrument under review).

(6) DelamaUer v. Brown 9 O.L.R. 351.
(o) Opemhaw v. Arons (1884) 50 L.T. 156.
(6) Bigot v. St. John (1614) Cm. Jae. 329.
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Annotation, pherv through the pulling down of an adjoining house (c). Doubt
less a.similar ruling would have been made if the covenantor had 
been a lessee.

Where, at the time of executing a least* of a house, the lessee 
signed an indorsement on the lease, that he would least* the adjoin
ing house at the same rent, he getting jiossession as soon as the 
premises wen* vacated by the tenants then in occupation, the 
implication was considered to be that, except as to the time of 
getting possession, the lessee was to occupy the second house 
on the same terms as he occupied the house mentioned in the lease 
itself. The obligation of a covenant to repair contained in the 
least* was therefon* held to extend to the second house also (d).

When* the word “erections” follows the wonl “houses” in tin 
enumeration of the various kinds of property subject to a covenant 
to repair, it is probably to be construed on the principle of ejusdem 
generic, and, if so, will not cover fences. At all events the coven
ant can be applicable only to permanent fences (e).

16. Additions to and alterations in the premises after the ten
ancy begins, generally.—The principle which Channell, lb, 
considered to be established by the authorities for the construction 
of covenants which do not in terms cover subsequent additions w*as 
stated by him as follows in Cornish v. Cleife (a).

(c) Green v. Kales (1841) Q.B., 225.
(rf) Mehr v. McNab (1894) 24 O.R. 653.
(e) Gang*- v. Ijockwood (1860) 1 F. & K. 11. The words “fanning build

ings" in a deed creating a trust to keep a mansion-house, etc., in good repair 
have been held to include farmhouses: Cooke v. Cholmondelcy (1858) 4 Drewan

(a) (1864) 3 H. & C. 446. In this case it was held that a covenant in 
a lease of three dwelling-houses and a field to repair “the said dwelling- 
houses" does not extend to inde(N*ndeiit houses subsequently erected in tin 
field, although the covenant goes on: “as well in houses, buildings, walls, 
etc. The only object of these words is to explain what precedes, that is, 
that the tenant is to repair not only the houses but also the buildings, etc.

Brown v. Blunden (1684) Skinner 121.
Douse v. Earl (1689) 3 Lev. 264, 2 Ventr. 126, cited in Bacon Abr., Coven

ant (F).
Darcy v. Askwilh (1618) Hob. 234.
Green v. Southcolt (1877-1884), Newfoundl. Rep. 176.
Upon the authority of Cornish v. Cleife, supra, it has been held that 

any buildings erected on the demised land during the tenancy become pari 
of the demised property, and arc therefore subject to the covenant to yield 
up a good and tenant able repair, under the implied covenant in that regard, 
contained in sec. 20 of the Conveyancing Ordinance of New Zealand, Session 
2, No. 10, Stephens v. Money (1893) 11 New Zea. L.R. 775.

Buscomlw v. Stark (1916) 30 D.L.R. 736 following Joyrurv. Weeks [18911 
2 Q.B. 31.

[Lessee who covenants to restore premises to their original condition 
after changes have been made, and does not do so, is liable for the estimated 
costs of restoration.]
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“Where there is a general covenant to repair, and keep and 
leave in repair, the inference is that the lessee undertakes to repair 
newly erected buildings. On the other hand, where the covenant 
is to repair, and keep and leave in repair the demised buildings, 
no such liability arises.”

B ram well, B., laid down the law more guardedly as follows:
“Then1 is no general rule by which it can be determined whether 

a covenant to repair extends to houses erected on the land after 
the term has begun running. Each case depends on the particular 
terms of the covenant into which the parties have entered.”

Whenever, as is customary in all well-drawn leases, there are 
clauses dealing with the contingency of subsequent erections, it is 
clear that the obligation of repairing must be applicable to any 
additions to the property which satisfy the descriptive words of 
the provisions so inserted, unless it can be gathered from the rest 
of the instrument that the obligation is not to attach, unless some 
specific event occurs (6). The obligation of such a covenant 
attaches to the houses for the erection of which provision is made, 
even if they are never fully completed (c). Moreover, it is clear

(b) The lessee covenanted to lay out £200 with fifteen years in “erect
ing ami rebuilding messuages or some other buil<..ngs, upon the ground 
and premises, and from time to time to repair all the said messauges, etc., 
so to be erected," with all such other houses, edifices, etc., as should at any 
time “thereafter be erected;" and “the said demised premises, with all such 
other houses, etc., so well repaired," to deliver up at the end of the term. 
It was held that, as the premises then standing were to l)e pulled down, 
under another provision in the lease, it could not have been intended that 
any of the £200 should be expended on them, and that the covenant to repair 
was applicable only to the buildings which might be erected with that money 
or otherwise. Lant v. Motrin (1757) 1 Burr. 287.

The assignee ,of the term in iiossession at the end of the term is liable 
for the non-repair of ail the buildings upon the demised land, where the 
covenant is that the lessee shall from time to time, during the term, well 
and sufficiently repair, etc., the said messuage or tenement, erections and 
buildings erected and built, or to l>e erected and built, ti|)on the said ground 
hereby demised or any part thereof. Hudnon v. William* (1879) 09 L.T. 
(N.8.) <>32. distinguishing Cornish V. Chtji, Sttpre, on the ground that the 
lease there contained no such words as “built or to l>e built," and that there 
was nothing in the case to indicate that the parties contemplated the build
ing of other houses. In a suit to enforce the purchase of a leasehold, the 
lessee had covenanted to build a certain number of houses within the first 
five years of the term, to repair the houses then upon the ground, or there
after to be erected, and to deliver up at the end of the term all the premises 
thereby demised. A portion of the additional houses were not built within 
the period stipulated, but the lessor did not take advantage of the default 
and continued to receive the rent for forty-six years. Lord Langdale de
clined to enforce the contract, as, although the breach of the covenant to 
build had been waived, the covenant to deliver up in repair extended to the 
additional houses which were to be built, as well as to t he ones already complete 
at the date of the demise, and could not be confinée! to such houses only as 
should actually be found upon the land at the end of the term. Nouaille 
v. Flight (1884) 7 Beav. 521.

(c) Bennett v. Herring (1857) 3 C.B.N.S. 370 [lease of a piece of land 
with two houses thereon in course of erection, with a covenant by the lessee* 
to complete the houses within two months, and also to keep the houses in

Annotation
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Annotation, that a covenant of this scope cannot be fulfilled by the repair of 
any other kind of structures except those which answer to the 
description in the lease.

Even so broad a covenant as one that the lessee and his assigns 
shall at all times keep in repair all buildings which shall l>e erected 
is not considered to be performed, if the substantial effect of the 
lease is that the lessor foregoes half his rent on condition that the 
lessee erects two dwelling-houses, anti an assignee of the lessee 
pulls down the dwelling-houses which had been erected, and puts 
up and keeps in repair a foundry. The court declined to' admit 
that there was any the less a breach of the covenant, because the 
foundry was much more valuable than the houstMS destroyed, the 
position taken being that any other rule would have the effect of 
allowing a tenant by his own misfeasance to render the covenant 
nugatory (d).

But in cases where the tenant would derive an unfair advantage 
from the strict operation of this principle, the landlord may obtain 
relief in equity (e).

17. Covenants to repair considered with reference to the 
tenant’s right to remove fixtures.—In some instances the effect 
of a covenant as to repairing is simply to exclude from the case 
the question whether the tenant is entitled to the benefit of the 
distinction between trade and other fixtures, the result being that 
his proprietary rights are made to depend upon whether the thing 
of which the quality is disputed is literally a fixture in the narrowest 
sense of the word (a).

On the ground that a covenant to repair, etc., all erections and 
buildings then erected or afterwards to be erected, and to leave 
the premises hi good repair, is general and not subject to any 
exception, it has been held to prevent the tenant from removing 
buildings erected for the purposes of trade. But the court refused
repair during the term, and proviso for forfeiture in case of the breach of 
any of the covenants. See also Jacob v. Down (19001 2 Ch. 156. [Covenant 
to erect buildings and keep them in repair, lessee’s obligation is a continuing 
one, and he is liable even though buildings be never completed.]

(4) Maddock v. MalleU (1860) Ir. C.L. 173.
(e) Where a lessee of a farm covenants to keep in repair the buildings 

etc., to be erected on the same premises or any part thereof, and subsequently 
with the permission of the landlord, builds upon the waste adjoining the 
farm a house which he continues to hold down to the termination of the lease, 
the act of the tenant will be treated as an engagement on his part that the 
house shall be regarded as part of the premises originally demised, and sub
ject to the same conditions, in such a sense that he will be bound to keep it 
m good repair. White v. Watiey (1858) 26 Beav. 17, 28 L.J. (Ch.) 77 [it 
was conceded that no action at law would lie].

(o) Bing Kee v. Yick Chong (1910) 43 Can. 8.C.R. 334; the onus rest? 
on the party alleging fixtures to be part of the freehold. To shew that they 
were intended to be so.



52 D.LJt.] Dominion Law Repoktb.

to extend the covenant to erections, not let into the soil, but 
merely supported on blocks of wood (6).

( ommenting on this decision in a later cast1, Ixtrd Tenterden 
said: “This is highly reasonable, l>ecause the expectation of build
ings to be erected during the term, and left at its expiration, is 
often one of the inducements to the granting of a lease, and forms 
a considerable ingredient in the intimate of the rent to be 
reserved” (c).

A lessee covenanted to keep in repair the premises, with all the 
walls, glass-unndows, etc., and yield up the same with all wainscots, 
windows, etc., and other things which then were, or at any time 
thereafter should be, thereunto affixed, and together also with all 
sheds and other erections, buildings, and improvements, which should 
be erected, built, or made upon the said demised premises, in good 
repair and condition. It was held that, if a new plate-glass window 
which had been put in by the tenant in place of an old one was not 
a “shop” window within the covenant, it was at all events an 
improvement, and that it could not be removed, although it had 
been e rected for the purposes of trade (d).

In line with the above decisions is a later one in which it is laid 
down, ifi general words, that a covenant to keep in good repair 
runs with the land, so far as it relates to fixtures, and binds the 
assignee of the term, although the tenant himself may have the 
right of removing them at the end of the term (e).

In other instances the distinction between trade and other 
fixtures may, by the express words of the covenant, be made the 
controlling element in the case.

The tenant, a blacksmith and wheelwright, having covenanted 
to keep and yield up the premises with all additions and improve
ments thereto, (trade fixtures bond fide made by the lessee only 
excepted), in good and tenantable repair, erected an addition to 
the demised building, and made the new and old buildings practi-

(6) Naylor v. CoUinge (1807) 1 Taunt. 19.
(c) Thresher v. East London & Co. (1824) 2 B. & C. 608. There it 

was questioned whether any matter capable of having the effect of taking 
such buildings out of the operation of the covenant can exist debars the deed. 
The substance of the decision was this: Even if an under-lessee who occupied 
the premises during the pendency of the previous lease of which the one in 
question is a continuance had, as between himself and his own immediate 
lessor, a right to remove buildings erected for the purpose of trade, it is very 
doubtful whether the superior landlord may not rely on the theory that he 
had nothing to do with any contract between other parties, and treat the 
removal of the buildings as a breach of the covenant to repair. Certainly 
he may do so, where the under-lease binds the tenant not only to repair 
the premises, but to leave, at the end of the tenn, those premises so repaired, 
together with all such erections, etc., as then were, or should at any time 
t hereafter, be built upon the premises.

to Haelett v. Burt (1856) 18 C.B. 162, 893.
(e) WUliams v. Earle (1868) 9 B. A 8. 740, L.R. 3 Q.B. 739.
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Annotation. rally one by pulling down the greater part of the wall between 
them. It was held that the building so erected was not a trade 
fixture, and that the lessees’ removal of it, after the term was 
ended, was a breach of the covenant to repair, although he put up 
again the wall which he had taken down, and left it in good 
repair (/).

Rut, with respect to many of the cases, it seems difficult to 
affirm with any certainty that the conclusion arrived at would have 
been different if the covenant to repair had not l>een a factor in 
the discussion. The rulings in favour of it and against the tenant 
are collected below.

(a) Cases in which the right of removal wan conceded.
A covenant to leave the buildings which then were, or should Ik- 

erected on the premises during the term, bi repair, etc., is not broken 
by carrying away two sheds which were erected for the benefit of 
the tenant’s trade (g).

A covenant to repair does not run with the land, so far as it 
relates to mere movable chattels, such as the tools and utensils 
used in a rolling-mill (h).

One covenant in a lease of coal and iron works lx>und the lessees 
to agree to keep in good repair the “furnaces and other works, 
houses and other buildings,” then standing or thereafter to lx* 
erected and built upon the demised lands. Another bound them 
at the expiration of the term to deliver up the property, inclusive 
of “ways and roads” upon the land in such good repair that the 
works may be continued and carried on by the lessor. It was 
held (1) that the won! “works” was not intended to refer to 
merely temporary works, such as train-plates and sleepers not 
affixed to the freehold, and laid down by the lessee only for the 
purpose of more conveniently transporting the iron ore from the 
mine to the smelting house, but implied permanent and substantial 
works, similar in the nature to the furnaces, etc., mentioned in 
connection with them; and (2) that such property was not included 
under the words “ways and roads.” The court accordingly 
dissolved an injunction restraining the defendant, a judgment- 
creditor of the lessee, from removing the plates and sleepers (»).

(/) Weller v. Everett (1900) 25 Viet. L.R. 683. As the court professed to 
arrive at this result by rejecting the authority of Penton v. Hobart (1801) 2 East 
88, a case which seems to be still good law in England, it is doubtful whether tIn
decision can be treated as sound outside the jurisdiction in which it was ren-

(g) Dean v. AUaley (1802) 3 Esp. 11, per Lord Kenyon who distinguished 
the case where a tenant builds a substantial addition to the house, see 
Bing Kee v. Yick Chong (1910) 43 Can. 8.C.R. 334.

(A) William* v. Earle (1868) 9 B. & 8. 740, L.R. 3 Q.B. 739.
(i) Beaufort v. Bates (1862) 3 De.G. F. A J. 381, 6 L.T. 82.
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A tenant held under an instrument binding him to maintain Annotation, 
“the demised premises, a mill, and all buildings and improvements 
then erected and thereafter to be made and erected thereon, in 
goes! and sufficient tenantable condition,” and also to “keep the 
mills and the works and maehinery in working order, repair, and 
condition; and at the determination of the demise, to yield up 
the premises, and all buildings and improvements thereon in the 
like good and sufficient tenantable condition.” It was held that 
the tenant would only be enjoined from removing such machinery 
as was originally demised or contracted for as essentially and 
integrally belonging to the demised mill or was substituted during 
the term for what was originally bound. The injunction was 
expressly stated not to restrain the tenant from removing any 
machinery in the nature of trade fixtures which had since the 
conversion of the mill to the purposes for which it was then used, 
been erected in place of any mere trade utensils, or in order to 
perform any manufaeturing process theretofore performed by 
hand O').

(fe) Coses in which the right of removal was denied.
Carrying away a shelf, though not stated to lx* * a fixture, is a 

breach of covenant to leave the premises in the same order (k).
A tenant who covenants to keep and yield up in repair the 

premises and all erections, buildings, and improvements which 
may be erected thereon during the term, cannot remove a veranda 
erected during the term, the lower part of which was attached to 
l>o8ts fastened to the ground (/)•

A lessee covenanted to keep and yield up in repair a mill and 
a steam-engine, with the boilers and attache! gearing in the mill.
During the term he increased the size of the mill both laterally 
and upwards, and substituted for the existing engine another of 
greater power. Shadwell, V.C., being of opinion that both the 
now building and substituted engine were subject to the covenant, 
enjoined the assignees of the lessee, who had become bankrupt, 
from removing either the building or the engine. The assignees 
were offered the privilege of bringing an action to ascertain their 
legal right, but, as they declined to do so, the injunction was made 
perpetual (m).

A new pair of mill-stones substituted by the lessee for an old 
pair, has been held to l>e included in the “improvements ” which a 
tenant is to keep and leave in repair (n).

O') Cosby v. Shaw (C.A. 1888) 23 L.R. Ir. 181, Foley v. Addenbrooke 
(1844) 13 M. & W. 174.

(*) Pigot v. St. John (1614) Cro. Jar. 329.
(/) Penry v. Brou n (1818) 2 Stark. 403.
(m) Sunderland v. Newton (1830) 3 Sim. 450.
(n) Martyr v. Bradley (1832) 9 Bing. 24, 2 Moo. & S. 24.
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Annulation.
A covenant to yield up in repair all “buildings, quays, works, 

edifices and engines” prevents a lessee of salt-works from removing 
salt-pans resting by their own weight on a frame of bricks (o).

A general covenant to yield up in repair prevents a lessee from 
removing a greenhouse, the framework of which was attached by 
screws to a piece of timber embedded in mortar on the top of 
dwarf walls (p).

A covenant by which “all things” which at the time of tin 
execution of the lease were, or at any time during the term should 
be “fixed or fastened or set up on the premises, an; to be yielded 
up at the expiration of the term, together with all fixtures thereto 
belonging, hi as good condition as the same wen* at the execution 
of the lease1,” reasonable1 use excepteel, has been held to extend to :i 
building resting upon blocks of wood, not let into the ground; 
also to a buileling meting on stumps; also to a building placed on 
scantling and old posts just let into the ground, all erected during 
the tt‘rm. It was held allowable to qualify the literal meaning of 
the words “at the execution of the lease” by reference to the othe r 
expressions in the covenant (q).

The Ontario Act respecting Short Forms in I-eases (R.S.< 
1914, ch. 116, sec. 9) is not intended to effect any change in the 
respective rights of landlords and tenants with respe ct to fixtures. 
Hence, wrherc a tenant enters into possession of premises under :i 
lease framed in accordance with the provisions of this Act, and 
“affixes things to the freehold for the purposes of trade, or of 
domestic convenience, or ornament, or for their temporary or more 
convenient use,” he is not obliged to keep such fixtures in repair 
and surrender them to the landlord at the end of the term (r).

Both at common law- and under the Short Forms Act a lessee

(o) Earl of Mantfield v. Blackburne (1840) 6 Bing. U.C. 426, 8 Scott

(p) Went v. Blakeway (1841) 2 Man. & G. 729.

(ç) Allard ice v. Dvden (1861) 12 U.C.C.P. 278.

(r) AryUe v. M'Math (1894) 26 O.R. 224, affirmed 23 A.R. (Ont 
44. Maclennan, J.A., stated that the meaning of the covenant in the ex- i 
tended form is that the “buildings, erections, and fixtures thereon” are only ! 
such as were thereon at the time ot the demise, and which were the property 
of the landlord. In the court below it was laid down that the term “fixtures.’’ 
as used in the covenants to repair and to leave the premises in good repair, 
docs not include trade fixture^ but only fixtures of the irremovable class, 
viz., those things, the property in which passes to the landlord immediately 
upon being affixed to the freehold.
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may remove trade fixtures even after the lessor has elected to 
forfeit the term for a breach of the covenants («).

IV. What constitutes a sufficient performance of the covenant to 
repair.

18. Covenants not broken by dilapidations due to a reasonable
use of the property.—In a former section some cases were cited to 
the point that the deterioration of premises which is due to their 
reasonable use* in the manner contemplated by the ])urties is not 
waste (o). On general principles it may also be presumed that 
such a result would not be regarded as a breach of a covenant to 
keep in repair.

That damage done by ordinary wear, whether it be due to the 
use of the premises by the lessee himself or by his family or by his 
servants, need not be remedied is assumed in all the cases. Hut it 
is usual to insert in leases a 8|>ecifie provision that the temuit shall 
not be liable for the effects of “reasonable wear and tear,” or the 
like.

In computing the damages for a breach of the covenant to repair 
an allowance should be made to the landlord for ordinary wear 
and tear; and where the undertaking is “to give up the house in 
the same conditions and repairs,” no exception can Ik* read into it 
as the form is absolute (b).

Such an exception does not cover total destruction by a cat
astrophe which was never contemplated by either party such as 
the fall of a building caused by the overloading of a floor by a 
subtenant (c).

Nor is a covenant to deliver up the premises in good repair, 
‘‘and all the trees now standing in the orchard of the said premises, 
whole and undefaced, reasonable use and wear only excepted,” 
broken by removing trees which are past bearing from jiarts of the 
orchard which are too crowded (d).

Whether the tenant, allowance being made for the effect of this 
exception, has sufficiently performed his covenant is a question of 
fact to be decided in view of all the circumstances (e).

(•) Argles v. M'Malh (1894) 26 O.R. 224, 23 A.R. (Ont.) 44.
See also Moirat v. Hudson (1911) 105 L.T. 400 [the right to the removal 

of trade fixtures is not taken away by the covenant to deliver up premises 
in good repair].

(o) Manchester Ac. Co. v. Carr (1880) 5 C.P.D. 507; Sauer v. Billon 
(1878) 7 Ch. 816.

(6) Bornstein v. Weinberg (1912) 8 D.L.R. 752, 27 O.L.R. 536 following 
LurcoU v. Wakely [1911] 1 K.B. 905; see remarks of Cosens-Hardy M. It. 
at pp. 912-914.

(c) Manchester Ac Co. v. Carr (1880) 5 C.P.D. 507; 43 L.T. 476.
(d) Doe v. Crouch (1810) 2 Camp. 449, per Lord Ellenborough.
(e) PoUeykett v. Georgeson (1878) 4 Viet. L.R. (Eq.) 207.

Annotation.
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Annotation. 19. Obligation of tenant to make good damage done by
casualties beyond his control.—(Sw also sec. 23, post). It watt 
recently remarked by Cave, J., arguendo, that a tenant in obliged 
to make good the damage which it* done by such causes as a casual 
storm, that takes off a slate from the roof, or a stone thrown from 
outside which breaks a window, and that, if he neglects to do these 
things, he must also make good any further damage that may be 
caused to the structure by his non-performance of his covenant (a).

When roof of premises is damaged during a storm the landlord 
is under no obligation to repair the same which would make1 him 
liable in damages (b).

On the other hand, a covenant to keep and yield up in rejMiir 
does not mean, in the ease of a very old building at all events, 
that “the consequences of the elements should be averted. . . .
What the natural oj>eration of time flowing on effirts, and all that 
the elements bring about in diminishing the value, constitute a 
loss which, so far as it results from time and nature, falls upon the 
landlord” (c).

Damage done by violent catastrophes such as fin* and tempest 
is not infrequently the subject of a s|H»cifie exception (d). Whether 
the particular catastrophe which is alleged by the tenant to 
absolve him from the obligation of nqmiring comes within the 
excepted cases must be determined as a matter of construction.

(а) Proudfoot v. Hart (1890) 25 Q.B.D. 42.

(б) Hrtcher v. Hagell 38 N.8.R. 517.
(c) Gutleridge v. Munyard (1834) 7 C. A 1*. 129, |x*r Tindal, J. Thin 

statement was recently approved by Lord Ktdier in Lister v. Lane [1893) 
2 Q.B. 212; but the difficulties of its practical application have been thus 
commented upon by Aldcrson, B.: “The criterion of Tindal ,C.J., as to result* 
from time and nature is difficult for a jury. Suppose a house built forty 
years to have old windows, what is the rule as to repairing them? Or supixise 
a new house demised for ninety-nine years, if the test lx* the state in which 
it was when the tenant first entered, it would be unfair to be compelled to 
keep it in the same state forever." Payne v. Haine (1847) 16 M. & W. 
541

Miller v. Burt (1918) 63 8.J. 117 [tenant’s obligations as regards old 
buildings demised to him].

(d) Although the point does not seem to have been expressly decided by 
any court, it seems to lie conceded that the statute of 6 Anne, eh. 31, declaring 
that no suit should be brought against any ptrson in whose house or chamlx*r 
any fire should accidentally begin, nor any recompense be made by such person 
for any damage occasioned thereby, relieves tenants from the consequences 
of accidental fire. Sec Hargrave’s note, 377, to Co. Litt. lib. 1; IV. Kent’s 
Comm. p. 83. Such at all events is the effect of the similar provision in 14 
( leo. 3 ch. 78, sec. 86. Six* F Miter v. Phip/nird (1847) 11 Ü.B. 355, where 
it is laid down that, by accidental fire is meant one not traceable to any cause, 
and does not include wilful fires or those caused by negligence. This pro
vision, it should lie observed, although it occurs in a statute which mostly 
relates to Ixmdon only, is of general application. Ei parte Gordey, 34 L.J. 
(Bkt.) 1, 10 Jur. N.S. 355. See also Murphy v. Laltbê (1897), 27 Can. S.C.R. 
126; also Morris v. Cairncross (1907) 14 O.L.R. 544.
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In a covenant to repair subject to an exception in case of 
damages by “fire, storm, tempest, or other inevitable accident,” 
the last words mean some accident ejuttdem generis, and do not 
cover such a usp of the property by the tenant as an overloading of 
a floor which causes the fall of the whole building (e).

Damage done by the drifting of ice against a wharf in a strong 
wind does not come within an exception of accident by tempest (/ ).

19a. Non-erection of buildings stipulated to be built. The
non-erection of buildings which the tenant has covenanted to erect 
within a given time is a continuing breach of a covenant to keep 
in repair (g).

20. Structural alterations, usually deemed to be a breach of 
the covenant. Pulling down the premises, wholly or partly, is a 
breach of a covenant to keep ami surrender in good repair (a). 
Under ordinary circumstances, therefore, even the covenant is 
violated by the breaking of a door through a wall, whether it be 
merely one which divides two adjoining rooms of the same house 
(b), or two court yards belonging to the same house (c), or two 
adjoining houses (d). Even a power in a lease to “ make alterations 
and improvements, and, for that purpose, to pull down any 
walls . . . such alterations and improvements, when so
effected to form part of the demised premises,’’doesnot authorize a 
tenant to break a doorway through the exterior wall separating 
the house demised from a house not the property of the lessor (e). 
Even a person to whom premises are leased to be us<h1 as a shop, 
although, as will be seen below, he is considered to have an imusual 
amount of liberty in adapting his premises to the requirements of 
his business, has no right to carry out such serious structural

(e) Manchester Arc. Cd. v. Carr (1880) 5 C.P.I). 507.
(/) Thistie v. Union Ac. K. Co. (1878) 29 U.C.C.P. 76.
(g) Jacolt v. Down 119001 2 Ch. 156, 69 L.J. (Ch.) 49.1.
(a) (lange v. Lockwood (I860) 2 F. * F. 115, per Willea, J. Set* also 

Kinlyside v. Thornton (1776) 2 Win. HI. 1111 (demolition of fixtures by tenant 
covenanting to yield lip in good repair]; |removul of a barrier between two 
adjoining mines where the lessee hud covenanted to work them in a fair and 
liusbitmllike maimer), following.

(h) Holder ness v. Lang (1885) 11 O.lt. 1.
(r) Doe v. Hird (1883) 6 C. & I*. 195, |x*r Denman, C.J. Here, however, 

the liability was rendered more manifest by the express terms of the covenant 
which was to “repair, uphold, etc.,” the “brick-walls,” etc., |iertaining to 
the tenement.

(</) Doe v. Jackson (1817) 2 Stark. 293. In one case however Byles, 
•I-, seems to have thought it an open question, whether the o|iening of a door 
m a garden wall is a breach of a covenant to "rc|iair, uphold, and maintain 
the demised houses, and the buildings or erections to be erected or being 
on the land demised, etc.” Horgnis v. Edwurds (1860) 1 F. & F. 111.

(e) Harton v. HeÜly (1879) 1 New So. Wales 8.C. N.8. (C.L) 125. Also 
Holman v. Knox (1912) 3 D.L.R. 207, 25 O.L.K. 588.

Annotation.



46 Dominion Law Reports. (52 DX.R.

Annotation, alterations as would result from cutting away a brick or stone front 
support and to put iron pillars as a support, and putting in large 
glass windows; or from removing the plate glass windows and iron 
pillars, and building up the front with brick or stone (/).

The consent of the landlord to the tenant changing the external 
front of a building by making a one-store entrance with one door, 
does not authorise the tenant to make a two-store entruice with 
two doors, and although the value of the buildings may be in
creased, the landlord is entitled to damages for the unauthorized 
change (g).

Three Ontario cases with regard to the removal of fences seem 
very difficult to reconcile without the aid of some very subtle 
dist inctions. In two the court adopted a doctrine which seems to 
be in full conformity with general principles as well as with the 
decisions above cited, viz., that the removal of a fence and the 
use of the materials to repair other fences renders a tenant guilty 
of a breach of a covenant to repair unless the removal is made by 
the command or at the instance of the lessor himself (A). Yet at a 
later date we find the position taken that it cannot be held, as a 
matter of law, that the removal of a fence is a breach of a covenant 
in a lease of a farm to keep in repair the fences erected or to be 
erected on the premises, but that the question is one of fact to be 
decided with reference to the circumstances of each case (i).

Except in so far as this case may be regarded as resting on the 
acquiescence of the landlord in the removal, this being one of the 
grounds on which the judgment was based,—(see sec. 55, post),— 
its correctness seems to be quite disputable. leaving the element 
of acquiescence out of account, the simple question presented was 
whether the transfer of property of a fixed character to a new 
position, not originally contemplated by the parties, was or was 
not a wrongful act. Under the authorities already referred to 
there can be no doubt that such an act was essentially tortious 
unless there is some special reason for applying a different standard 
to the situation under discussion. So far as any such reason is 
suggested by the court, it seems to be that, under the circumstances

(J) Holderness v. Lang (1885) 11 O.R. 1, per Wilson, C.J. See also 
Buscombe v. Stark (1916) 30 D.L.R. 736.

(g) Straus Land Corporation lAd. v. International Hotel Windsor Ltd. 
(1919) 48 D.L.R. 519, 45 O.L.R. 145.

(A) Pickard v. Wixon (1866) 24 U.C.Q.B. 416 [action by tenant for 
trespass on his land by landlord’s cattle). In Wixon v. Pickard (1866) 25 
U.C.Q.B. 307, the same landlord sued the same tenant for trespass in taking 
his cattle. It was held that, if the landlord, in the exercise of the powers 
reserved in the lease, directed the removal of the fence with the view of re
pairing other fences, he laid himself under the duty of so using his right of 
way over it as not to inflict injury upon the tenant. If the landlord’s cattle 
strayed, therefore, the tenant had a right to impound them damage feasant. 

(«) Leighton v. Medley (1882) 1 O.R. 207.
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attending the occupation of farming prope rty in Canada, a tenant 
may be conceived to have a greater liberty than he ordinarily has 
in respect to moving fences from one place to another. This agree
ment. it is submitted, is wholly inadequate to justify trenching 
upon a definite' rule of law. Any tenant who desires to make 
alterations of this sort can readily obtain the necessary itcrmission 
from his landlord, if the alterations are proper, and he is not 
subjected to any hardship by a rule which would compel him to 
ask that permission.

In the absence of a negative covenant, a tenant, who is per
mitted by his lease to put up as many buildings as he thinks fit upon 
the land demised, the instrument also containing a proviso that 
he shall repair and maintain present and future erections, is entitled 
to pull down existing structures and re-erect them (j). But the 
effect of an Irish decision (k), referred to in sec. 12, ante, and the 
rationale of the legal situation created by the covenant, .seems, at 
all events, to require that the lessee who pulls down buildings should 
replace them by others of essentially the same description, and 
not of inferior quality.

A more simple case is that of a shop, in respect to which it is 
held tliat, as the proprietor gains by having the place made as 
attractive and convenient as possible, some latitude must be 
allowed to him under the covenant (I). In the cast1 cited, the 
court refused to hold that a breach had been committed, either 
by the removal of part of a large shop window-front and the 
insertion of a door in its place, or by the removal of a partition of 
a temporary quality, constructed partly of wood and partly of 
glass, from one position in a shop to another, especially where the 
object of the alterations was to adapt the premises to the require
ments of a statute regulating the business for which the premises 
were leased. Similar freedom as to structural alterations is allowed 
where words are us<h1 in a covenant which indicate that such 
alterations were contemplated by the parties, as where the lessee 
undertook to keep the premises, and all such “improvements” as 
should be made by the lessee during the term. This stipulation

0) McIntosh v. Pontyjtridd d’c. Co. (1892) 71 L.J. (Q.B.) 164, where 
an utiderlessec was required by a loeal improvement eompany to treat with 
them for a strip of land on which the existing buildings stood. The authority 
followed with regard to the effect of the non-insertion of a negative covenant 
was Doherty v. Allman 3 App. Cas. 70.

(k) Maddocks v. MalleU (1860) Ir. C. L. 173.
(/) Holderness v. Lang (1885) 11 O.R. 1, a case decided under the 

Ontario Short Forms Act. Wilson, C.J., said: “Converting a flat window 
into a bow window, or to put a glass into a panel of the door, or a door where 
there is a window, or to make a door to open at the right hand in place of 
the left hand, or to divide a door into two parts, in place of being all in one, 
or to shift a staircase from one part to another, or the like, would not be 
wrongful acts under a lease, if these were acts of improvement and beneficial 
to the est ate."

47
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was construed as putting the partie* in the same position as, if 
they had entered into an express contract for the liberty of making 
improvements, which, at common law, would have been waste. 
Such a covenant is not broken, therefore, by turning the lower 
windows into shop window* and stopping up a doorway, and 
opening a new one (m). But a covenant of similar tenor entered 
into with regard to a dwelling-house1, which was to be kept, with 
“all improvements made thereon, in good and sufficient tenantable 
order, repair and condition,” was deemed to 1m1 broken by the 
conversion of the house1 into a store1, though the value of the 
premise's was increaseel. Such alterations, it was said, differ from 
those* which are consistent with the character of a dwelling- 
house (n).

21. Substantial performance of the covenant deemed to be 
sufficient. The general result of the cases is that, as was declare d 
by Tinelal, C.J., in a nisiprius ruling which has frequently been 
cited, with approval, a substantial performance of the covenant is 
sufficient (a).

This principle, in most of the instates in which it has been 
applied, has enured to the benefit of the tenant, but under sonic 
circumstances it becomes a decisive factor in the landlord ' 
favour (6). Its acceptance involves the corollary that the questions 
arising in an action for the breach of a covenant to repair a 
questions of fact for the jury, or the judge sitting as a jury, “ >

(m) Doc v. Jones (1832) 4 B. & Ad. 12fi, 1 N. A M. 6.
(n) Elliott v. Watkins (1835) 1 Jones 308, distinguishing Doe v. Joins 

supra, on the grounds that the lease in that ease shewed that the parties 
contemplated the probability of future alterations being made, and that 
the alterations raaoe were consistent with the terms of the agreement. S-e 
also Keith v. Reid L.R. 2 H.L. 39.

(o) dutter idge v. Munyard (1834) 7 C. A P. 129, per Tindal, CJ.; Stanhy 
v. Totoçood (1830) 3 Bing. U.C. 4, and the eases cited below. Covenants 
to repair must not lie strained, but reasonably construed, on the principle 
of “give and take." Willes, J., in Scales v. Laurence (1860) 2 F. A F. 289.

(6) Thus it has been held that, to make dilapidations “wilful" within 
the scope of a proviso for avoiding the term if the tenant should “wilfully 
fail to perform” any of the covenants, it is not necessary that he should 
liave received notice to repair, but that the tenant is in default so as to make 
the proviso applicable, where he knows the premises to be out of repair, 
and suffers them to remain in that condition. Doe v. Morris (1842) 11 L.J. 
(Ex.) 313.



52 DXJt.) Dominion Law Reports.

be decided on what are the substantial merits of the case, rather 
than on strict rights or extreme law” (c).

22. Repairs subject to the approval of the landlord, or his 
agent.—In the absence of words clearly shewing that this was 
the intention of the parties, the insertion in a lease of words 
reserving to the landlord a right of surpervising certain specific 
impairs to be executed by the tenant, will not be taken to imply 
that his approval of their quality is a condition precedent to the 
tenant’s being entitled to claim the benefit of what he has actually 
done towards the performance of his part of the contract (a).

(c) Scales v. Lawrence (1860) 2 F. & F. 289, per Wilks, J. In a recen* 
nisi prius ease, Cave, J., refused to hold that, because a person put nail8 
into the wall of a house, he must take them out and fill up the holes or be 
guilty of a breach of covenant, or that a house is not out of repair, because 
a dozen or so of cracks, which do not affect the stability of the structure, 
appear in the plastering. Perry v. Choxzner (1893) 9 T.L.R. 488. Leaving 
the glass in a window cracked was, however, held to be a breach in Pigot v. 
St. John (1614) Cro. Jac. 329. Where the covenant is to repair “by all 
manner of needful and necessary reparations,” and to yield up the premises 
"in good and substantial repair," the last clause will be regarded as giving 
a clue to the meaning of the general words, and it will be projier to instruct 
the jury that they are to find whether the particulars of non-repair enumerated 
by the landlord’s witnesses were dilapidations amounting to a substantial 
breach of the covenant. Harris v. Jones (1832) 1 Moo. & R. 173. Where 
a lessee covenants to put the premises into complete repair “forthwith,” 
it is for the jury to say upon a reasonable construction of the covenant, 
whether he has really done what he reasonably ought in the performance 
>f it Dm v. Sutton (1840) 9 Car. à P. 706.

It is held, however, that, where a person under an agreement to take 
a lease of a house states to an intending assignee of the agreement, who 
is cognizant of its terms, that he will not be liable for substantial repairs 
such a statement is regarded as a misrepresentation of a matter of law and 
not of a fact, and is therefore not a ground for refusing specific performance 

|of the agreement. Kendall v. Hill (I860) 6 Jur. N.8. 968. In this case 
Romilly, M.R., considered that the obligation to do “substantial repairs” 
was one to which no precise significance could be attached for the purposes 
of the case, remarking: “It is impossible to say what are ‘substantial repairs.' 
There are no repairs which may not become substantial by neglect. The 
slightest possible defect, if not attended to at the proper time, may require 
substantial repair; and is it to be thrown upon the landlord, because it has 
been neglected by his tenant in the first instance?”

In the Province of Quebec it has been held that a tenant is one of several 
[occupants of a building, neglect on his part to do “tenant’s repairs” (accord- 
ling to Art. 1635 C.C. Que.) renders him liable for damage to the other occu- 
|pants. Paauet v. Nor-Mount Realty Co. (1916) 28 D.L.R. 458.

(a) A lease provided that the tenant should lay out £200 in “certain 
[erections and alterations, or repairs to be inspected and approved of by 
[the lessor, and to be done in a substantial manner,” and that the lessee should 
Ibe “allowed the sum of £200 towards such erections and alterations, and 
khould be at liberty to retain the same out of the first year’s rent.” The 
kourt refused to accept the contention that the word “such” had relat
ion both to the quality of the repairs and to the right of the lessor to decide 
lm their sufficiency. The approval of the lessor, therefore, was held not 
lo be a condition precedent to the tenant’s reimbursement, in such a sense 
■hat, unless it was given, he would not be entitled to make any deduction 
■rom the rent. Such an agreement was said to be in effect a contract that 
Ihe repairs should be substantially done, and that the lessor shall have the 
►leans of ascertaining that fact. Dallman v. King (1837) 4 Bing. (N.C.) 
■O'), distinguishing Morgan v. Birnie, 9 Bing. 672, a case of an architect's 
|ertiheate.

4—52 D.L.R
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Annoutlo*. Even where a lessee is to incur a forfeiture if he does not do certain 
repairs “to the satisfaction of the surveyor” of the lessor, then 
will be no forfeiture incurred if the jury are of the opinion that the 
surveyor ought to have been satisfied, whether he was or was not, 
as a matter of fact, satisfied (6).

23. Extent of the obligation to repair to be estimated with 
reference to the condition of the premises at the beginning of 
the term.—A principle which the courts have often had occasion 
to apply is that, in construing a covenant to repair, even when it is 
expressed in the largest terms, regard must be had to the general 
character and condition of the demised property when the tenant 
entered (o). The scope of this principle under its various aspects 
is clearly indicated by the following utterances of the judges in a 
leading decision by the Court of Exchequer (b) :

“ A lessee who has contracted to keep demised premises in good 
repair is entitled to prove what the general state of repair was at 
the time of the demise, so as to measure the amount of damages 
for want of repairs by reference to that state.” (Per Alderson, B.)

“The cases all shew that the age and class of the premises let, 
with their general condition as to repair, may be estimated in order 
to measure the extent of the repairs to be done. Thus a house in 
Spitalfields may be repaired with materials inferior to those 
requisite for repairing a mansion in Grosvenor Square.” (Per 
Parke, B.)

“The term ‘good repair’ is to tie construed with reference to the 
subject-matter, and must differ, as that may be a palace or a 
cottage; but to ‘keep in good repair’ presupposes the putting it 
into, and means that during the whole term the premises shall lie 
in good repair.” (Per Rolfe, B.)

The principle was also extensively discussed by the Court of 
Appeal in a recent case (c), where Lord Esher conceived the result 
of the earlier decisions to be this:

“The question whether the house was, or was not, in tenantable 
repair when the tenancy began is immaterial; but the age of the 
house is very material with respect to the obligation both to keep 
and to leave it in tenantable repair. It is obvious that the obli
gation is very different when the house is fifty years older than it

(6) Dm v. Jones (1848) 2 C. A K. 743, per Pollock, C.B.
la) Lister v. Lane 11803) 2 Q.B. 212. citing with approval Smiths’ Landl. 

A T. (3rd Ed.) p. 302; followed in Wright v. Lawson (1003) W.N. 106.
(6) Payne v. Haine (1847) 16 M. A W. 541. See also the chargee 

of Willee, J., in Seales v. Laurence (1860) 2 F. A F. 289, and Woalcock v. 
Dew (1858) 1 F. A F. 337. A similar rule holds in the case of a sub-lessee 
under a covenant to repair. He is only bound to put the premises in the 
same condition as he found them at the time of the lease to him. Walker 
v. Hatton, 10 M. A W. 249, per Parke, B., arguendo. Miller v. Burt (1918) 
63 L.J. 117.

(c) Prouifoot v. Hart 11890] 25 Q.B.D. 42.
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was when the tenancy began. The age of the house must be taken *' 
into account because nobody could reasonably expect that a house 
two hundred years old should be in the same condition of repair as 
a house lately built; the character of the house must lie taken into 
account, because the same class of repairs as would be necessary 
to a palace would be wholly unnecessary to a cottage; and the 
locality of the house must be taken into account, because the state 
of repair necessary for a house in Orosvenor Square would be 
wholly different from the state of repair necessary for a house in 
Spitalfields. The house need not be put into the same condition 
as when the tenant took it; it need not be put into perfect repair; 
it need only be put into such a state of repair as renders it reason
ably fit for the occupation of a reasonably-minded tenant of the 
class who would be likely to take it."

The above principle, it is manifest, not only defines the extreme 
upward level of the tenant’s duty, but also fixes the standard which 
he must attain in order to satisfy the obligation of the covenant. 
Thus, in a case where the covenant was to keep and leave in good 
repair, we find Parke, B., stating the nature of the resulting obli
gation of the tenant as follows :

" He cannot say he will do no repairs, or leave the premises in 
bad repair, because they were old and out of repair when he took 
them. He was to keep them in good repair, and in that state with 
reference to the age and class, he was to deliver them up at the 
end of the term " (d).

From this standpoint the obligation of the tenant, under a 
covenant to keep and yield up in repair, may also be stated as 
that of keeping a building, however old, “as nearly as may be in 
the state in which it was at the time of the demise by the timely 
expenditure of money and care" (e).

Any instruction to a jury which withdraws from their con
sideration the question whether the demised premises were new or

(<!) Paym v. Haim (1847) 18 M. & W. 541.
if) (lutteridye v. Munyard (1834) 7 C. A P. 129, per Tindal, C.J. A 

motion wae made to eet aside the verdict, but no objection was made to the 
rharge of the Chief Justice. In Woaicack v. Iff'I (1858) 1 F. A F. 337, Willee,
J., ruled that evidence that the premises were ruinous is no answer to a coven
ant to keep them in repair, for, even if they fall down, such a covenant com
pels the tenant to rebuild them as nearly as may be in the same state, (pro
vided it wae a tenantable state), in which they were demised. Where a hired 
barge is to be delivered up in “good working order/’ the words do not mean 
that it is to be delivered up absolutely in that condition, but in good working 
order with reference to the purposes for which a barge of such an age and 
condition was capable of being used—the same sort of order it was in when 
the hiring took pace, fair wear and tear exeepted. Sckroder v. Ward (1863)
3 C B.Nl. 410. See also MilUr v. Hurt (1918) 63 S.J. 117.

LurtaU v. Wakety (1911) 80 L.J. (K.B.) 713 |on covenant to repair and 
yield up in repair at the end of term. Tenant must rebuild wall of old house 
which had naturally fallen into decay.
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old at the time when the tenant entered is, of course, erroneous (/). 
But after the witnesses have been examined generally as to the 
condition of the premises when the lease was executed, the trial 
judge is justified in refusing to allow the tenant to go into minute 
particulars, even though they may bear upon that condition (g). 
Though the age of a house at the time of its demise must be con- 
ridered in estimating the amount of repair on which the lessor can 
insist, yet an inquiry into its state of repair at the time of entry 
would be misplaced (A).

In an action for leaving in bad repair, it is proper to instruct 
the jury to consider only the state of repairs when the defendant 
entered, in so far as it went to shew the age, character and class 
of the premises, and the extent to which the defendant had per
formed his contract (i).

24. “Good,” “tenantable,” and “habitable” repair, meaning
of.—(See also under s. 26 (e), post)—Such epithets as ‘‘tenantable,’ 
“habitable,” “good,” or the like, are often prefixed to the word 
“repair” in covenants of the kind here under review. For prac
tical purposes these expressions seem to be synonymous, so far as 
the tenant's obligations are concerned (o). They all “import such 
a state as to repair that the premises might be used and dwelt in 
not only with safety, but with reasonable comfort, by the class of

(/) Stanley v. Touyood (1836) 3 Bing. N.C. 4. An application for 
a new trial wan refused, for the reason that the counsel could not agree as 
to the expressions actually used by the trial judge, and he had reported 
that no such instruction as that to which exception was taken had in fact 
been given.

(g) Young v. Mantz (1838) 6 Scott 277, S.C. sub nom; Mantz v. Goring 
(1838) 4 Bing. (N.C.) 451 (here the question excluded was: “Did not some 
of the defects complained of exist prior to a specified date?”]; Woolcock v 
Dew (1858) 1 F. & F. 337 (evidence of removal of a paling round a mill ex
cluded].

(A) Payne v. Haine (1847) 16 M. & W. 541, per Alderson, B., who 
regarded^thifl_as the effect of Stanley v. Towgood (1836) 3 Bing. (N.C.)

(t) Haldane v. Newcomb (1863) 12 W.R. 135 (action for leaving in 
bad repair].

(a) Alderson, B., in charging a jury, thought it “difficult to suggest 
any material difference between the term “habitable repair." and the mon- 
common expression "tenantable repair.” Belcher v. Mackintosh (1839) 2 
Moo. & R. 186, 8 C. & P. 720. In Proudfoot v. Hart, infra, Lord Esher 
spoke of “good repair" as being much the same thing as “tenantable" repair. 
In another case the Court of Appeal declined to say what was the meaning 
of the words “tenantable repair/’ Crawford v. Newton (1887) 36 W.R. 54.
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person* by whom, end for the sort of purposes for which, they AaeeteUee. 
were to be occupied ” (6).

The cases shew clearly enough that a tenant incurs a more 
onerous obligation where he undertakes to keep the premises in 
the state of repair designated by these epithet* than where he 
simply agrees to keep them in repair. In the latter case he will 
merely be bound to prevent them from becoming more dilapidated 
than they were when he took possession (c). In the former he 
subjects himself to the additional burden of bringing them up to a 
certain standard of habitability. In a recent case it was laid down 
by Lord Esher that, under a contract to keep and leave the premises 
in “good" or “tenantable” repair, “the obligation of the tenant, 
if the premises are not in tenantable repair, when the tenancy 
I «'gins, is to put them into, keep them in, and deliver them up in 
tenantable repair” (<f). But this principle must be construed

(6) Aldereon, B., in Belcher v. Mackintosh (1839) 8 C. & P. 720; 2 Moo.
A P. 186. In one part of his judgment in Proudfoot v. Hart (1890) 25 Q.B.D.
42, I»rd Ksher remarked that this definition was a good one, so far as it 
goes; and in another place, he expressed his approval of a definition of the 
term “tenantable repair" drawn up by Lopes, L.J., vis.: Good tenant-
able repair,' is such repair as, having regard to the age, character, and lo
cality of the house, would make it reasonably fit for the occupation of a 
reasonably-minded tenant of the class who would be likely to take it." In 
another case Aldcrson, B., remarked: “It is no doubt, in practice, difficult 
to say what is a putting premises, so old as to be ready to perish, into good 
repair, or keeping them in it; but a contract to "put" premises in good repair 
cannot mean to furnish new ones where those demised were old, but to put 
and keep them in good tenantable repair, with reference to the purpose for 
which they are to be used." Payne v. Haine (1847) 16 M. A W. 541. See 
also Mantz v. Goring (1838) 4 Bing. (N.C.) 451, where it was laid down that a 
lessee must fulfil a covenant to keep in tenantable repair according to the 
nature of the premises.

(c) bee the charge of Tindal, C.J., in Gutteridge v. Munyard (1834)
7 C. A P. J».

(d) Lord Esher in Proudfoot v. Hart (1890) 25 Q.B.D. 42, p. 50, follow
ing Payne \. Haine (1847) 16 M. & W. 541, where the ruling was that a con- 
trac, by wiich a tenant agrees to “keep" a farm and outbuildings, and 
at the expiration of the tenancy deliver up the same “in good repair, order, 
and condition," implies that, even if the premises were old and in bad re
pair at the time of the demise, the tenant was bound to put them in good 
repair, as old premises. Rolfe, B., observed that “to ‘keep in good repair’ 
presupposes the putting it into, and means that, during the whole term, the 
premises shall be in good repair. Similarly it was declared by Parke, B., 
that the mere fact that the premises were old will not justify the keeping 
them in bad repair, because they happened to be in that state when the lessoe 
took them." See also Lurcotte v. Wakely (1911) 80 L.J. (K.B.) 713.

See also Belcher v. Mackintosh (1839) 2 Moo. A R. 186, 8 C. A P. 720.
Aldereon, B., in charging the jury as to a covenant to keep premises in ‘hab
itable repair," said: “They were old premises and dilapidated: the agree
ment was not that the tenant should give the landlord new buildings at 
the end of his tenancy, but that he should take the premises out of their 
former dilapidated condition, and deliver them up fit to be occupied for the 
purposes they were used for."

It has been held that a testamentary trust “out of the rents and profits 
to keep the mansion-house, and all the building in good repair, rebuilding 
if necessary, any farming buildings that may from time to time require it,"
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«nth due reference to the more general one that a substantial 
performance of the covenant is all that is required.

Where the covenant is to keep in “good and tenantable repair," 
the question is “ whether the premises have been kept in sub
stantial repair, as opposed to claims for fancied injuries, such as a 
mere crack in a pane of glass, or the like” (*).

The effect of this principle, it will be observed, is to create an 
exception to the general rule illustrated in the next section by 
throwing upon the tenant, in some cases, the obligation to renew 
worn-out part* of the premises. In the decision of the Court of 
Appeal just cited (/), Lord Esher said with regard to the floor of 
the house:

“ It may have been rotten when the tenancy began. If it was 
in such a state when the tenancy began that no reasonable man 
would take the house with a floor in that state, then the tenant’s 
obligation is to put the floor into tenantable repair. The question 
is, what is the state of the floor when the tenant is called upon to 
fulfil his covenant? If it has become perfectly rotten he must put 
down a new floor, but if he can make it good in the sense in which 
I have spoken of all the other things—the paper, the paint, the 
whitewashing—he is not tiound to put down a new floor. He 
may satisfy his obligation under the covenant by repairing it” (g).

But even a covenant of this tenor will not render the tenant 
liable to rebuild the entire house after it has fallen down, front 
causes which do not indicate any culpability on his part (A).

25. How far the covenants bind a tenant to restore, renew and 
improve the premises.—Occasionally leases contain, in addition to 
the covenant to keep in repair, one which binds the tenant to

does not merely require the trustees to keen the premises in that state of 
repair in which they were at the testator's death, but to put them in eueli 
a state of repair, as will satisfy a respectable tenant using them fairly: foot, 
v. Chotmondely (1858) 4 Drew, 328.

(«) .Stanley v. Totcgood (1836) 3 Bing. U.C. 4, per Tindal, C.J., ar
guendo.

(/) It is singular that the Court has not attempted to furnish any 
explanation of the apparent discrepancy between its opinions in this case 
and an earlier one in which a covenant to keep in “tenantable" repair was 
involved, and a judgment of Cave, J., was upheld in which he had declared 
without any qualification that re-papering was not obligatory. See s. 26
(f), post.

(a) Proudfoot v. Hart (I860) 28 Q.B.D. 42, per Lord Esher. This 
statement qualifies pro tante the remarks of Cave, J., who in the lower court 
had laid down without qualification that a lessee under a covenant to keep 
and leave in “tenantable repair" is bound to patch up parts of the Mructure, 
whenever it may be necessary, but not to substitute a new structure in place 
of a part which has become absolutely worn out and necessary to be re
placed.

(*) Manchester, rdc. Ce. v. Carr (1880) L.R. 5 C.P.D. 507 (covenant 
was to keep in “good" repair). Has also Teifer v. Fisher (1910) 15 W.L.R. 
400 (Alta.) 3 Alta. L.R. 423.
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rebuild in the event of its being necessary (o). But it is settled 
beyond all dispute, by several cases, that a covenant merely to 
keep and leave in repair cannot, under any circumstance, be 
given such a construction as to render a tenant liable for damages 
accruing from a radical defect, the consequences of which can 
t>e obviated only by renewing the whole structure or one of its 
important parts (6).

In the first case cited below the facts shewn in an action to 
recover from the lessee the cost of rebuilding the demised house, 
which had exhibited signs of weakness during the term, and after 
the end of the term the house was condemned by the district 
surveyor as a dangerous structure and pulled down were as follows: 
The foundation of the house was a timber platform, which rested 
on tioggy soil, below which, at a depth of seventeen feet, was a 
layer of solid gravel. The house' was fully one hundred years old, 
and the bulging of the walls, which had led to its demolition, was

(o) A lessee covenanted, within the first two years of the term to put 
the premises in good repair and at all times during the term to repair a8 
often as need should require, and also within the first fifty years of the term 
to take down the four demised messuages, as occasion might require, and 
in the place thereof erect four other good and substantial brick messuages. 
In an action for a breach in not having taken down the old messuages and 
erected four others within the fifty years, the defendants pleaded that the 
occasion did not require that the messuages should be taken down. Upon 
demurrer, Gibbs, C.J., intimated his opinion that the covenant would be 
satisfied without taking down the old houses, if within the fifty years the 
houses should be so repaired as to make them completely and substantially 
as good as new houses, and stated that, if the plaintiff took issue upon the 
question whether occasion did arise for the re-construction, he would direct 
the jury to find for the plaintiff unless the repaired house was as completely 
and substantially to every purpose as good as a new house. The demurrer 
was then withdrawn, ana the issue pleaded to. Evelyn v. Raddish (1817) 
7 Taunt. 412.

(b) Lister v. Lane [1893) 2 Q.B. 212. The principle enunciated in 
the text is suggested more especially by the language of Kay, L.J., at p. 
218.

The following expressions of judicial opinion may also be cited in its 
support besides those referred to in the arguments of the Lord Justices.

“If a house falls down by mere old age. the tenant is not bound to put up 
a new one. If it falls down by the fault of the tenant it is otherwise.’’ Belcher 
v. Mackintosh (1839) 8 C. A P. 720, per Alderson, B.

If a tenant “takes an old house, he must not let it tumble down; he 
must keep it up; but only as an old nouse. No tenant is bound to leave, 
for his landlord, a new house; but the house which he took, in a state of fit 
repair, as such house.” Scales v. Lawrence (I860) 2 F. A F. 289, per 
Willes J.

“When a very old building is demised, a covenant to keep and yield

3? in repair does not mean that it should be restored in an improved state.” 
utleridfe v. M unyard (1834) 7 C. A P. 129, per Tindal, C.J.

"When the house can be kept in repair by repairing a piece of a door 
or anything of that sort, the tenant is bound to do it; but when the whole 
flooring is rotten, he is not bound to put in a new flooring.” Crawford v. 
Newton (1887) 36 W.R. 54, per Care, J.

Wright r. Lawson [1903JW.N. 108.
Lurcott r. Wakdy (1911) 80 L.J. (K.B.) 713.
Miller v. Burt (1918) 63 L.J. 117.
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Annotation, caused by the rotting of the timber platform. The house might 
have been repaired during the term by means of underpinning 
Lord Esher quoted as a correct statement of the law the rule 
formulated in Smith's Landl. A T. (3rd Ed.) p. 302, that “a 
tenant who enters upon an old house is not bound to leave it in 
the same state as if it were a new one," and remarked that this 
rule was derived partly from the summing up of Chief Justice 
Tindal in a case already referred to (c). After quoting from this 
charge, he proceeded thus: “ You have then to look at the condition 
of the house at the time of the demise, and, amongst other things, 
the nature of the house—what kind of a house it is. If it »a timber 
house, the lessee is not I round to repair it by making a brick or 
stone house. If it is a house built upon wooden piles in soft ground, 
the lessee is not bound to take them out and to put in concret» 
piles" (d). . . . “If a tenant takes a house which is of such a 
kind that by its own inherent nature it will in course of time fall 
into a particular condition, the effects of that result are not within 
the tenant’s covenant to repair. However large the words of the 
covenant may be, a covenant to repair a house is not a covenant 
to give a different thing from that which the tenant took when he 
entered into the covenant. He has to repair that thing which he 
took; he is not obliged to make a new and different thing, and. 
moreover, the result of the nature and condition of the house itself, 
the result of time upon that state of things, is not a breach of the 
covenant to repair. So here the builder placed a platform of timber 
on this muddy soil, and built the house upon it. That is the nature 
of this house. Whatever happens by natural causes to such a 
house in course of time—-the effects of natural causes upon such a 
house in the course of time are ‘ results from time and nature which 
fall upon the landlord,’ and they are not a breach of the covenant 
to repair. They are matters which must be taken into account in 
considering whether the covenant to repair has been broken, and. 
when they are the results of time and nature operating on such a 
house, they are not a breach of the covenant, and the tenant is not 
bound to do anything with regard to them. That, as it seems to me, 
is the state of things in this case, and therefore the decision of

(e) (luUeridye v. A/ unyard (1834) 7 C. A P. 129. See eec. 23, ante.
Id) The ease cited in simport of this principle by the learned judge 

wee Soward v. Leggatl (1837) 7 C. à P. 613, in which Lord Abinger, C.B., aaid :it 
(p. 617) : " The surveyor who has been called on the part of the plaintiff haa given 
you an estimate; but it is also proved that, when the repairs came to be done, 
they amounted to considerably more than the estimate, and that is generally the 
case, because, when the work is actually done, improvements are made fur 
which the tenant is not liable, of which the improved mode of laying the joists 
in the kitchen is an example, and if the joists have been now laid in a manner 
which will make them more durable and last longer before new ones are again 
wanted, that is a thing for which the tenant is not liable on the covenant 
to repair.
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(irantham, J., was quite right. The tenant from time to time did Aaactatiea. 
the proper repair», and now the plaintiffs want him to do some
thing for which he is not liable, and which would be of no avail 
uiili** he built a house of an entirely ililTerent kind.”

Kay, L.J., commenting on the alleged obligation of the tenant 
to “underpin" the house said: “Here the house was built upon a 
timber structure laid upon mud, the solid gravel iicing seventeen 
feet tielow the timber structure, and the only way in which the 
effect of time upon the house could be obviated is, according to 
the surveyor’s evidence, by “ underpinning" the house. That was 
the only way to reiiair it during the tenancy. “Underpinning," 
as I understand, means digging down through the mud until you 
reach the solid gravel, and then building up from that to the brick
work of the house. Would that lie repairing, or upholding, or 
maintaining the house. To my mind, it would not: it would be 
making an entirely new and different house. It might be just as 
costly to underpin as to pull the house down and rebuild it. No 
one says, as I judge from the evidence, that you could repair the 
house by putting in a new timber foundation. The only way, as 
the surveyor says, to repair it is by this underpinning. That would 
not lie either repairing, or upholding, or maintaining such a house 
as this was whin the lessiv took it, and he is not liable under his 
covenant for damage which occurred from such a radical defect 
hi the original structure.”

Cases in which the tenant binds himself by a covenant to keep 
in that state of repair described as “ tenantable,” etc., stand upon a 
different footing. See last section.

26. Specific rulings as to various kinds of repairs.—In order to 
exhibit more clearly the effect of the general principles discussed 
above, when applied to specific groups of facts, the decisions 
relating to the duty of tenants with respect to the repair of the 
different parts of the premises, are here classified under convenient 
headings.

(a) Foundation» o/ houses.
Sec the case of Lister v. Lane cited in the preceding section.

(fc) Hoofs.
A sub-lessee of the assignee of a lease of a theatre covenanted 

that he would perform the covenant in the original lease, and keep 
his immediate lessor harmless and indemnified from the same 
covenant, and would well and sufficiently repair, mend, and keep 
the premises in good and substantial repair. During the term 
the roof exhibited signs of weakness, and the Government officials 
declined to renew the license until the roof was put in proper 
condition. This could only be done by inserting other beams.
The sub-lessee having refused to make the necessary alterations, 
the administratrix of the assignee of the ’case made them at the
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AeeoieUee. expense of the estate. The money thus laid out was held not to 
be recoverable from the sub-lessee, as the covenant did not apply 
to any alteration or re-construction of the building either in whole 
or in part (a).

When the lessor has covenanted to keep the roof in good 
condition, and through an olsitruction in the downfall pipe, water 
overflows and damages the lessee’s property, the lessor is liable, 
even though he has had no notice of the olwtruction, as the rule 
as to notice of defects does not apply when the lessor retains control 
of the premises to which bis «venant relates. (t)

(e) External repairs.
A covenant by the lessor to keep in rejiair the external parts of 

a house embraces all those which form the enrlcwurc of the premises 
and beyond which no part of them extends, and is broken by allow 
ing the partition wall between the bouse and an adjoining one to 
sink and l«•come ruinous after the latter house bad been pulled 
down (c). So a covenant to do external repairs includes the mend
ing of broken windows as “lieing part of the skin of the house" (d).

The tenant who has work done on an outside drain involving 
«•const ruction and improvement cannot recoup himself for his 
expenses by setting up the landlord’s covenant to keep the exterior 
of the house and buildings in repair («).

(d) H indou*.
Presumably an agreement to keep windows in rejiair would Is' 

construed as embracing skylights (/).
(e) Woodwork inside houses.

For a tenant to allow the boards to decay, or to get broken, or 
the mantel pieces to get broken, is a breach of the agreement to 
keep in tenantable repair Ifl).

"If the tenant haves the floor out of rejiair when the tenancy 
ends, and the landlord comes in, the landlord may do the repairs 
himself and charge the costs as damages against the tenant; but 
he is only entitled to charge him with the necessary cost of a floor 
which would satisfy a reasonable man taking the premises. If the 
landlord puts down a new floor of a different kind, he cannot charge 
the truant with the cost of it. He is entitled to charge the cost of

(s) Later v. Williamson (18**) 7 New Ho. Wales I..R. 9*. 
lb) Mellrt * Co. v. Holme |I9I8| 2 K.B. 100.
(c) Unto v. Kales (1841) 2 (j ». 22*.
(0 Hell v. nommer (187») 23 Hot. J. 00*, following Green v. Seles 

(s) Home v. Hstmooi (1913) 82 L.J. (K.B.) «09.
(/) See Harris v. Kisfoc* 1189*1 W.N. 00, s suit to restrain the ob- 

ut ruction of ancient lighte.
(f) Crawford v. Newton (18*7) 38 W.R. 54, per Cave, J., ia a judgment 

approved by the Court of Appeal.



52 D.L.R.I Dominion 1.aw Hkpoht* *.

doing what the tenant had to do under hi» covenant ; but he i* not 
entitled to chante aecordin* to wliat he lia* himwlf in fact done"
<*)-

(/) PUutenng.
For a tenant to allow the planter on the walk to come off ia a 

breach of an agreement to keep in ternmtable repair (i).
(g) Painting and whitemuking.

The nature of the tenant'» obligation in regard to |minting is 
determined by the fact that it ia partly for decoration and tartly 
for the protection of the woodwork. So far aa it merely auhaerviw 
the purtaiaea of decoration the tenant ia not, it would ncent, bound 
to re|aint unleea there ia aome exprra» agreement to t!iat effect (j). 
Such an agreement ought alwava to lie inaerted, if a landlord wiahiw 
to avokl (xintmveray on thia point (*).

On the other hand, if a tenant, who ia under a covenant to keep 
the inaide of the houae in tcnantable repair, “doea not [mint aa an 
onlinary tenant would do, and under theae cireumataneea the 
woodwork becomea deatroved, or the |>ainting which waa on waa 
left in auch a «mdition aa to require mon1 than onlinary nqiair 
anil rxpenae in renewing it," that ia a defict, and ia a want of 
tcnantable n'pair (I). But thia principle, tliat it ia a breach of 
auch a covenant to neglect to jiaint when1 the reeult ia the decay 
of the structure underneath, ia not deemed to involve the convene

it) rroudfoat v. Hart (1HU0) 25 0.11 I) 42, per loot lb.ti.-r
(») Crawford v. Newton (1887) 36 W.K. 54, per Cave, J., in a judgment 

approved by the Court of Appeal.
O'). Het Crawford v. Newton, and Prondfoat v. Hart, cited infra. It in 

not amiss to notice in thin (connection that the incumlient of an ecclesiastical 
benefice in bound to maintain the parsonage, and also the channel, and to 
keep them in good and substantial repair, maturing and rebuilding when 
necessary, according to the original form, without addition or modern im
provement; but he ia not bound to supply anything in the nature of orna
ment, auch aa painting (except where neneeaary to preserve exposed timber 
from decay), and white-washing and papering. Irise v. Metcalfe (1829) 
10 B^A C. 299, containing an elaborate djacuaeion of the law by Court and

(*) A tenant who covenant» to paint a house every seven years cannot 
be called upon to distemper a wall within the septennial period. Perry 
v CkoUner (1893) 9 T.L.R. 4*8, per Cave, J.

Under a covenant, “so often aa need should require, well and sufficiently 
to repair, etc., paint, etc., cleanae, etc., and leave in such repair, reasonable 
wear and tear excepted,” if the tenant lias painted and jiapered the premises 
within the usual period, the extent of hia obligation I adore quitting ia mere
ly, in addition to the repair of actual dilapidations, to clean the old paint, 
etc and not to repaint, etc. Seale* v. Lawrence (1860) 2 F. A F. 289, per 
W ilies, J.

(!) In a 21 year lease there waa a covenant to paint in 1909 and 1916; 
and in March 1916. the lease came to an end on six months’ notice, but the 
covenant must be kept, and if it is not performed, damages follow. Kirk- 
11nylon v. Wood (1917) 6l 8.J. 147.

Crawford v. Newton (1887) 36 W.R. 64, per Cave, J., in a judgment 
approved by the Court of Appeal.
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proposition that any painting which prevents decay is a sufficient 
performance of the covenant under all circumstances. “If," said 
Lord Esher in a recent case, “the paint is in such a state that the 
woodwork will decay unless it is repainted, it is obvious that the 
tenant must repaint. But I think that his obligation goes further 
than that. A house in Spitalficlds is never painted in the same way 
as one in Grosvenor Square. If the tenant leaves a house in Groe- 
venor Square with painting only good enough for a house in 
Spitalfields, he has not discharged his obligation. He must paint 
it in such a way as would satisfy a reasonable tenant taking h 
house in Grosvenor Square. As to whitewashing, one knows it is 
impossible to keep ceilings in the same condition as when they have 
just been whitewashed. But, if though the ceilings have become 
blacker, they are still in such a condition that a reasonable man 
would not say, ‘ I will not take this house because of the state of 
the ceilings,’ then I think that the tenant is not bound, under 
his covenant to leave the house in tenantable repair, to whitewash 
them" (m).

Under a covenant that the tenant will “substantially repair, 
uphold and maintain” the house demised, he is hound to keep up 
the painting of inner doors, inside shutters, etc. (n).

(h) Papering.
The principle which exempts a tenant from the obligation of 

renewing parts of the demised premises (sec. 25, ante) involves 
the consequence that, as a general rule, repapering, if not expressly 
mentioned a covenant, is not comprised within its terms (o).

The following resumé of a tenant’s duty by Cave, J., had 
reference to a covenant in a lease for five years which merely 
bound the tenant to keep the inside of the house in tenantahlv 
repair and contained no express stipulation as to papering. It 
will not be inferred that such a stipulation gave landlord a right 
to have the house re-papered. The landlord’s rights, it was 
declared, in this respect are not enlarged by the fact that the 
tenancy actually continued for seventeen years for the covenant 
as to repairing cannot be extended, but must mean the same as 
during the original term. Paper is decorative repair. If a man 
takes a house which is papered new for him for three years, he 
must return the house'with the paper, not stripped off, or tom off, 
or anything of that kind, but subject only to the fair wear and

(ml PtoMkA v. Hart (1890) 2» Q.B.D. 42, qualifying the broad doctrine 
laid down by Cave, J., in the Court below, that it is not neoeesary to renew 
the paint or the whitewash, unless this is required for the preservation of 
the fabrics themselves.

(a) Monk v. Noya (1824) 1 Car. t P. 265, per Abbott, C.J.
(o) Scales v. Laurence (I860) 2 F. A F 286, per Willee, J. |the phrase 

used in this covenant was 'with all needful reparations and cleansings"].
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tear of the paper. But where he take* a houee for a term of years, AeeoUU*» 
and there « nothin* to do but to keep the inside in tenantable 
repair, and he remains there so long that the paper, in the natural 
course of things, becomes useless for a future tenant he is not bound 
to put on a new paper, although he may do it, if he likes, to please 
himself. In the. absence of a covenant that the tenant shall paper 
and paint, he may, if he thinks fit, strip the paper off the walls, 
provided his term is not so short that it amounts to an absolute 
destruction of the paper (p). This judgment was approved by 
the Court of Appeal, where, however, the sole point directly 
divided was that the tenant was not Ixmnd to do the decorative 
painting and papering which wen1 only required for the purpose 
of ornamentation, and that he was merely required to paint and 
paper to such an extent as might be necessary to prévint the house 
from going to decay.

Moreover, a few years later, the Court of Appeal seems to have 
modified the views which it presumably held in approving, as a 
whole, of the judgment of Cave, J. In a case which has already 
been frequently referred to, that judge again laid it down in 
unqualified language that a covenant to keep and leave in “tenant- 
able repair" does not bind the lessee to repairer walls, unless it is 
necessary to do this for the preservation of the walls themselves (q). 
Commenting on this ruling, Lord Esher said: “I agree that he is 
not bound to repairer simply because the old paper has become 
worn out, but I do not agree with the view that under a covenant 
to keep a house in tenantable repair the tenant can never be 
required to put up new paper. Take a house in Grosvenor Square.
If, when the tenancy ends, the paper on the walls is merely in a 
worse condition than when the tenant went in, I think the mere 
fact of its being in a worse condition does not impose upon the 
tenant any obligation to repaper under the covenant, if it is in 
such a condition that a reasonably-minded tenant of the class who 
take houses in Grosvenor Square w> uld not think the house unfit 
for his occupation. But suppose that the damp has caused the 
paper to peel off the walls, and it is lying upon the floor, so that 
such a tenant would think it a disgrace, I should say then that the 
tenant was bound under his covenant to leave the premises in 
tenantable repair, to put up new paper. He need not put up paper 
of a similar kind—which I take to mean of equal value—to the 
paper which was on the walk when his tenancy began. He need 
not put up a paper of a richer character than would satisfy a 
reasonable man within the definition.’

(p) Crawford r. Nevios '1887) 38 W. R. 54. 

(«) Vroudjoal v. Hari (18D0) 25 Q.B.D. 42.
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(0 Drain*.
A covenant to repair and keep in repair all drains, etc., does 

not create an obligation to make a new drain (r).
(j) Ornamental lake», etc.

The obligation to keep ornamental bodies of water in pro|x r 
condition has never, it would seem, been considered by the courts 
in connection with the liability of tenants of the class with which 
this article deals, but its nature is to some extent indicated by two 
cases in the books.

In one it was held that, under an agreement to keep the 
premises in repair the landlord is not bound to cleanse an orna
mental water, so at to prevent its becoming a nuisance (•). The 
obligation of the covenantor was said to be merely to keep the 
water from bursting its banks, or to keep the sluices in working 
order. In another case Cliitty, J., was asked to say that a direction 
in a will that a tenant for life should keep the “mansion-house, 
outbuildings, parks, grounds . . . and appurtenances’’ in
good and substantial repair, bound a life tenant to scour and cleanse 
an ornamental lake in the park (I). The learned judge refused 
to put this construction upon the words, his conclusion being, it 
would seem, based not upon any general principle which would 
exclude the existence of the duty contended for, but upon the 
evidence in the case, which shewed that the water had been in its 
natural, unimproved condition when the testator died, and had 
been converted into an ornamental lake by the life tenant. The 
doctrine thus applied is analogous to that laid down in Cornish v. 
Cltife (u), (see sec. 16, ante), with regard to building afterwards 
erected on the demised land, and is also sustained by the case* 
which turn upon the principle that the extent of a tenant’s obliga
tion is to be estimated with reference to the condition of the 
premises at the I «‘ginning of the term; see sec. 23, ante.

(k) Fences.
Under a covenant to keep and maintain an orchard in fair and 

reasonable condition, a tenant is not necessarily bound to fence it,

(r) l.fon v. Creenkow (1802) 8 T.L.R. 487, per Smith, J., who held 
that the landlord was not entitled to recover from the tenant the money 
expended in making a new drain in compliance with the requirements oi 
the local Sanitary Authority.

Howe v. Bolwood (1013) 82 L.J. (K.B.) 860.
Henman v. Berliner (1018) 87 L.J. (K.B.) 084.
(«) Bird v. Etwee (1868) L.K. 3 Exch. 228 there the tenant had done 

the cleansing and sought indemnification from the landlord].
(I) Daskwood v. Magnuw (1801) 64 L.T. 00.
(e) (1864) 3 H. A C. 446.
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if it ni not fenced at the time of the demine. But his contract ia Annotation, 
not fulfilled unie», cither by fencing or nome other expedient, he 
protect* it from the intrusion of animals who would injure the 
tree* (*).

Kor cane* a* to the removal of fence*, «ce *ec. 20, ante.
V. Krmedie, cf the landlord for the enforcement of tmenante to repair.

27. Right to enter and make repair* neglected by the lessee.—
Where a tenant covenant* to repair during the term, and the ac

tion ie brought during the term, the lessor, if ho ha* reserved to him
self a sufficient power ot entry and ha* d.me the repairs, may of 
course recover the cost (o). But unie** there is an expie** stipula
tion to that effect, the landlord ha* no right to enter for t he purpose 
of making repairs, unie** he is authoriaed to do so by the tenant (6).
The reservation of a right of re-entry for breach of the covenant* 
will not prevent an unauthorised en'ry to make repairs from being 
a trespass. Under such circumstances he will ire enjoined from 
proceeding with the work, even though he has obtained leave from 
the sub-lessees to enter, and hr himself holds the premises from a 
superior landlord, who is entitled to forfeit the term for non-repair 
of the premises (e).

The rases a* to the right* of a mesne landlord who, without 
lieing actually restrained by hi* immediate lessee, has gone on and 
made the repair* necessary to save a forfeiture by the superior 
land bird, are conflicting. According to a somewhat recent decision 
the sublessee cannot lie held liable for the expenses thus incurred, 
the proper course of the mesne landlord lieing to avail himself of 
his right of forfeiture for a breach of the covenant* (d). But about 
fifty years earlier the Court of King’s Bench allowed the mesne land
lord to recover under similar circumstances If). Both Holroyd, J.,

(r) Parker v. Sell 11890) 1# Viet. 1..U. 271.
in) Wills, J , in donner v. Week* |18M) 2 (j.B. 31, p. 35.
Tot fer v. Finker 3 Alt*. L.R. 423 Inhere there is no provision in the 

lesse ss to notion to he given to the tenant to repair the landlord ia not bound 
to give the tenant notion before doing the repairs himself and suing to recover 
the rout).

(6) Barker v. Barker (1828) 3 C. A P. 557; HracebrUgr v. Booklet (1816)
2 Frier Kxch. 2tM) (p. 218); Arab v. WyUie (1824 ) 3 H. A C. 533, 5 I) A K 
442; Worcester Srkool 7'rssfers v. Worries* (1841) 9 C. A P. 739; Colle, v. 
Street»* (1823) 2 B. A C. 273, per Abbott, C.J.

(r) Stacker v. /Toset Build,ng Sac. (1879) 27 W.R. 877, affirmed 8.C. 
p. 793.

(d) Williams v. Williams (1874) L.R. 9 C.P. 659.
(«) Colle, V. Street,,* (1823) 2 B. A C. 273. Holroyd, J., laid down 

the broad rule that a leaser who holds under a lease which gives a right of 
reentry if the premises are not kept in tenantable repair, and subleases on 
the same terme, has a right to enter for the purpose of malting repairs when, 
in consequence of the refusal of the sublessee to repair, there is a danger 
that the lease superior may be forfeited by the landlord. Trlfrr v. Pinker
3 Alta. L it. 423.

Holman v. Knox (1912) 3 D.L.R. 207.
Hebert v. Clouatre (1912) 6 D.L.R. 411.
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■

and Abbott, C.J., declared that it was in any case immaterial' 
as regards the right of the lessee to recover the amount spent in 
saving the term, whether the entry was a trespass or not. If the 
entry was wrongful, he merely rendered himself liable to an action.

28. Right to re-enter for breach of the covenant.—The landlord 
is, of course, restricted to an action for damages, where the cove
nants as to repair are broken by a tenant who holds under a least 
in which there is no express proviso for re-entry upon such breach. 
But formal leases are rarely, if ever, drawn without such a proviso, 
and, where it is inserted, the landlord may, (at common law), 
re-enter or maintain ejectment without giving the tenant notice to 
repair (a). In England this rule is now changed by statute. See 
sec. 43, post.

The forfeiture of the term may be effected not merely by a 
notification conveyed to the tenant, but by any act which shews 
unmistakably that the landlord intends to resume control of the 
premises. There is a sufficient entry to put an end to the lease when 
the landlord, finding the premises in a dilapidated state, enters into 
an agreement with an underlease® in possession to become his 
tenant (b).

A re-entry by the superior landlord for the lessee’s breach of 
the covenants to repair and pay rent is not a breach of the lessee's 
covenant with an underlessee that the latter shall “peaceably 
enjoy the demised premises without any interruption from or by 
him, his executors, etc., or any person claiming by, through, or under 
him" (c).

29. Action for damages.—(o) On general covenants to repair.— 
In Main's Case (a) it was laid down that an action on the covenant 
to keep in repair could not be brought before the end of the term, 
unless the dilapidations were of such a nature that it was a physical 
impossibility to remedy them during the residue of the term—as 
where trees have been cut down. But this doctrine was never 
universally held, and has long been abandoned (b). In all the 
modem cases it has been taken for granted that the landlord may

(a) Haylis v. Le (Iras (1858) 4 C B.N.H 537. The same principle 
of course applies m'here the tenant entered under an agreement for a lease 
whu h, when executed, is to contain such a proviso. See sec. 36 (b) post.

(5) Haytis v. U Gros (1858) 4 C.B.N.8. 537.
(c) Kelly v. Hagers [1892] 1 Q.B. 910, following Stanley v. Hayes, 3 

Q.B. 105, and explaining the remarks of Bowen, L.J., in Harrison v. Afvn- 
easter |1891] 2 Q.B. 680. See Clare v. Dobson (1911) 80 L.J. (K.B.) 168.

(a) 5 Coke 21, a, let resolution; Sheph. Toneb., 173.
(b) See Luxmore v. Robson (1818) 1 B. A Aid. 584 [covenant here was 

to “keep in proper repair the buildings, etc., during the continuance of the 
term") disapproving of a passage to the contrary in F.N.B. 145 R. and 12 
(13) E. 3, tit. Covenant, 2, which had also been denied by Dnderidge, J.. 
to be law. See 2 Roll. Rep. 347.
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assert his rights while the term is still running (c). It should lie AniiotaUss. 
observed, however, that something more than the mere fact of 
the premises having fallen into disrepair is necessary to render the 
tenant liable as for a breach of the covenant. Then1 is deemed to 
lie an actionable breach only when they are left in that condition 
for an unreasonable time (d). Especially is this principle appli
cable where the occurrence which creates the abnormal conditions 
which the lessee is bound to remedy is one which is due to causes 
entirely beyond his control.

A covenant to repair houses or to sustain houses on sea banks 
“is not broken simply liecauae the houses are burnt, or thrown 
down by tempest, or the banks lie overthrown by a sudden flooel, 
or the like accielent ; but if the covenanted eloth not re-pair anil make
up these things again in time convenient, the covenant will lie 
broken” (e).

When the period which the te nant is alloweil for making the- 
necessary re-pairs lias once be gun to run, the landlord's ae-ce-ptane-i- 
of rent does not operate so as to extend that pcriesl for repairing, 
anil so pre-vent the landlortl from exercising his right of re-entry 
until a reasonable time has e-la|wcd after the rece-ipt of the rent (Q.

If the covenant is to make- re-pairs on or la-fore a ce-rtain day, • 
the fact that the landlord has made- no requisition for the perform
ance- of the covenant is immaterial, the geni-ral rule being that 
no demand is necessary where the-re is a enve-nant to elo an act 
within a ceriiiin time, and a neglect of performance is tantamount 
to a refusal in law (g).

(r) This rule is so axiomatic that very few late derisions ran lie found 
in which the court has formally stated it. See, however, Perry v. Hank, 
etc. (1K66) 16 U.C.C.P. 404; Green v. SouthcoU, Newfoundland llep. 1874- 
1HK4. p. 176.

In the rase of Telfrr v. Fisher (1910) 15 W.L.R 400. 3 Alta LR. 423, 
following Mane heater Bonded Ware ht tune Co. v. Carr (1880) 5 C.P.D. ÔI0, 
it was liehl that where the tenant's covenant to repair contains no provision 
as to notice, the landlord is under no obligation to give notice before repair
ing premises, and proeeetling to collect the cost.

(d) Job v. Banister (1857) 26 L.J. Ch. 125; ChaunUer v. Rabinoon (1849)
4 Kxch. 163 (covenant binding the tenant to re|Niir “when and so often us 
need or occasion shall require during all the term”). In Baylis v. Le Gros 
(1858) 4 C.B. N.8. 537, it seeins to have been conceded by the court, during 
the argument of counsel, (n. 552) that the want of repair must have lasted 
a reasonable time before the right of action is complete for the breach of 
a general covenant to repair. It was remarke<l by Cockburn, C.J., that, 
at all events, an-allegation that the premises were in a state of dilapida
tion justified the inference that they had been out of repair a considerable

Those authorities imlicate that the court used too strong an express
ion in Perry v. Bank (1886) 17 U.C.C.P. 404, when it said that the moment 
the necessity fw repairs exists, and the tenant fails to make them, the covenant 
is broken.

<r) Sheph. Touch. 173.
(/) Chauntler v. Robinson (1849) 4 Kxch. 163.
(y) Bracettridge v. Buckley (1816) 2 Price 200.
5—52 D.L.R.
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(6) On covenant» to repair after notice.—So far as regards pre- 
erodings upon these covenants themselves, they manifestly imply 
that the landlord is precluded from taking steps to enforce hi« 
lights until the period provided for has elapsed. No damages, 
therefore, are recoverable where the action for a breach is brought 
before the specified period has expired (k). The time when that 
period begins is fixed by the service of what the law regards as a 
sufficient notice on the party whom it is intended to hold respon
sible for the repairs. See sec. 7 (B), ante. In cases where the 
running of the period has been suspended, the circumstances 
attending the suspension will determine when the lessor has a 
right to begin proceedings.

On the one hand, if a lessee upon whom notice to repair has 
been served makes a proposition for the purchase of the term, and 
negotiations are thereupon commenced which lead the lessee to 
suppose that the strict legal rights of the lessor will not be enforced, 
and thus induce him to postpone making the repairs, the running 
of the period of notice is suspended until the negotiations have 
been definitely broken off, unless the lessor expressly stipulates that 
they are to be without prejudice to the notice. After the negotia
tions are closed, and the notice again becomes operative, the lessee 
still has the whole of the period specified in the notice within which 
to complete the repairs, that being in the eye of a court of equity a 
reasonable period according to the understanding of the parties 
themselves, whether it is more or less than actually required for 
the purpose (t).

On the other hand, where notice to repair within a specified 
period has been served, and an action of ejectment brought before 
that period has elapsed, is discontinued by consent of the landlord 
upon the tenants undertaking to put the premises in repair on or 
before a specified day subsequent to the expiration of the peril»I 
allowed by the notice, the order of court which embodies this 
arrangement does not supersede the notice, but merely enlarges 
and suspends the right of re-entry, and a new action may be in
stituted after the date fixed by the order without the service of 
any fresh notice (})■

(c) Statute of Limitation» a» a bar to the action.—The rule that 
an action for damages for a breach of the covenant to keep in 
repair is not barred by the Statute of Limitations as long as 
the term is still running, has been noticed in a former section (12).

(d) Measure of damage».—See x., xi., xii. poet.

(») Williams v. Williams (187-:) L.R. » C.P. 689. He* Clare v. Dob*,., 
(191D80L.J. (K.B.) 188.

«) Hughe* v. Metropolitan R. Co., (1877) 2 App. Css. 439, 36 L.T.

O') Doe v. Brindley (1832) 4 B. à Ad. 84.
932.
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30. To what extent equity will aid the enforcement of the Aaiwetlee. 
landlord's rights.—In one of his judgments, Lord Hardwicks 
remarked, arguendo, that specific performance of a covenant to 
repair would not be decreed, such a case being different from one 
where there was a covenant to rebuild (e). This doctrine is applied 
or assumed to be correct in several later cases (6). But even at 
the period to which those cases belong, the courts did not hesitate 
to issue injunctions which were avowedly intended to compel 
defendants to perform contracts as to repairs (e). And possibly 
the inference from more recent decisions is that the original 
doctrine is virtually abrogated by the present practice of issuing 
mandatory injunctions, wherever a restraining order would lie 
merely a circuitous expedient for attaining the same result (d).

It is to be observed, moreover, that the jurisdiction of a court 
of equity to enjoin waste will sometimes be exercised under such 
circumstances, that the result is pro tanto an enforcement of the 
covenant. Thus a covenant to repair, and at the end of the term 
surrender buildings in good condition, does not preclude the 
granting of an injunction against pulling them down and carrying 
away the materials, just before the end of the term (e).

(a) Cili of London v. Nath (1747) 3 Atk. 512.
(b) Hay tier v. Stone (1761) 2 Eden 128; Lucas v. Comerford (1790) 3 

Br C.C. 166, 1 Vee. 235; Pym v. Blackburn (1796) 3 Vee. 34; Hill v. Barclay 
1809) 16 Ve« 402; Doherty v. Allman (1876) Ir. Ren 10 Eq. 460.

(c) Lord Eldon, in a ease frequently referred to, refused to direct a 
lessor to repair the stop-gates. etc., of a canal, the water of which the leasee 
was entitled to use, but issued an injunction which would “create the necess
ity" of iloing the repairs required, the order pronounced being, substantially, 
that the lessor should be restrained from impeding the lessee’s employment 
of the demised premises by keeping the said stop-gates out of good repair; 
Lane v. Newdigate (1804) 10 Vee. 192.

(d) A landlord has been ordered to restore a st ai reuse to the use of which 
the lessee was entitled; Allport v. hSecurities Co. (1895) 72 L.T. 533, 64 L.J. 
Ch. 491. In a case where an injunction was asked for by the owner of one 
plot of land to restrain the lessee of an adjoining plot, occupied under the 
Ineloeure Act of 41 Geo. 3, ch. 109, from permitting to remain broken down 
or removed a boundary fence which such lessee was, by the award the Com
missioners who had allotted the two adjoining plots, bound to keep in repair, 
North, J.f on the ground that the defendant was a woman in a humble pos
ition in life, thought it beet to avoid the danger of misapprehension on her 
part, and made a positive order that she should do the repairs, instead of 
issuing the injonction in the negative form applied for; Bidwell v. Holden 
(1890) 63 L.T. 104. Compare the cases in which defendants have been 
specifically ordered to pull down buildings which they had no right to erect; 
Rankin v. Huskisson, 4 Sim. 13; Morris v. Grant, 24 W.R. 55; Jackson v. 
Sormandy Brick Co. (1899) 80 L.T. 482.

(«) Mayor &c. v. Hedger (1810) 18 Ves. 355. In Sunderland v. Newton 
(1830) 3 Sim. 450, the court enjoined the tenant from removing certain 
fixtures until his right to do had been determined in an action at law . On 
the other hand, in Doherty v. Allen (1876) Ir. Rep. 10 Eq. 460, the lease 
was one of a store for nine hundred and ninety-nine years, and contained 
the ordinary covenants as to repair. The court refused to enjoin the lessee 
from converting the store into dwelling houses and left the lessor to his legal 
remedies. It was held that the circumstances were not such as to justify 
granting relief on the ground of waste.
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VI. What persona may me on the covenants.
31. Rerernoner himself.- -The right of the reversioner himself 

to sue on the covenants calls for no particular comment, except in 
so far as the situation may have been complicated by contract s 
which the various parties interested in the premises have entend 
into after the lease was executed (o). One such case arises where 
there is a partial merger of a lease resulting from one of several 
co-lessors having assigned his reversion to one of the lessen- 
This circumstance, it has been held, does not deprive the other 
co-lessors of their remedy for a breach, but merely affects the 
amount of damages recoverable by them (b). Another special 
case is presented where an underleasee of part of the demised 
premises purchases the revereionary interest of the superior land
lord. Here, if the mesne landlord fails to keep in repair the part 
of the premises not embraced by the underlease, the underlease! 
may maintain ejectment as to that part, and is not obliged to 
bring the action as to the whole of the premises (e).

Whether one of several joint lessors ran or cannot sue on a 
covenant with all to repair, it is at all events certain that they may 
all join in a suit (d).

Where tenants in common give a joint lease to a tenant who 
covenants with their respective heirs and assigns to repair, all 
the tenants of the reversion at the time of the breach of this 
covenant must join as the plaintiffs in an action upon it (r). 
Tenants in common may maintain an action for breach of the 
covenant to repair against a lessee of a part of their property who, 
subsequently to the demise, but before the alleged breach, became 
a co-tenant of the plaintiffs in the same piece of property (/).

32. Assignee of the reversion.—At common law the covenant 
to repair did nr t run with the reversion ; but this rule was changed 
by the statute, 32 Hen. VIII., ch. 34 (a), the provisions of which.

(a) It may be noted in passing that damages recovered by the trusts*-» 
of a life tenant, during his lifetime, for breach of a covenant to rrnair con
tained in a lease granted by the creator of the trust, belong to the life tensm 
and fall into his personal estate after his decease. Noble v. Casa i 1 828 
2 Him. 343. Presumably the same doctrine would be applied in the ease of 
tenancy under a lease.

(8) Hod dele V v. 1'tyvr, (1884) 4 E. A E. 71.
(c) Dae v. Morris (1842) 11 L.J. (Ex.) 313.
Id) Wakefield v. Armes (184«) 9 If B. 20»
(e) Thompson v Hakewell <18«S) 19 C.B.N.8. 713, 13 L.T. 989 
(JT) dales v. Cole (1821) 2 Bred. A B. 860, 23 It.R. 824.
(e) Baron's Ahr. Cov. (E. 8) citing Cre. Elis. 817; Hretl v. Cumberland 

(1619) Cre. Jar. 821; Arc nett v Arm eg (1887) 3 CBN.8 370; Marty» v. 
Williams (18871 1 H. A N. 817, citing 1 Hnund. 240, a, note la); I Hm. L.V 
42, and holding that the interest created by a license for a term of years 
to dig, work, and search for china day upon the licensor's estate, and dis
pose of the same to the licensee’s own use is an incorporeal hereditsmri ' 
that a conveyance of the land during the existence of the term in such hem-
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no far as they art- material in the present nwineetion, are that the 
grantees of any reversion “shall have the same remedies, by art ion 
only, lor not performing of . , . covenants contained . . . 
in their leases, demises, or grants, against the lessees, as the 
lessors or grantors themselves might have liad at any time.”

From the fact that the statute was made applicable only to 
demises by deed, an assignee's rights of action under it are in some 
respects limited. In the first place, wherever the older forms of 
procedure are still in use, the assignee is unable to sue in assump
sit on the unsealed eontract of a tenant to repair entered into with 
the assignor (6). In the second place, where the demise is not by 
deed, the right to sue for a breach of an agreement to repair is not 
transferred to the assignee of the reversion, by force of the statute, 
and the lessor is, therefore, not disabled from suing for a breach of 
an agreement to repair after he has parted with his interest in the 
reversion («).

The mere fact that the premises were in a ruinous condition, 
and that the assignor had therefore a complete cause of action 
U'fore the reversion was assigned, is obviously not sufficient to pre
clude the assignee from suing for the tenant’s failure to repair 
after a notice duly given by the assignee, in acconlance with the 
ordinary stipulation in that regard (sec. 7, B. ante), after the 
reversion was transferred to him. Here the action is not founded 
u|»m the time when the premises became ruinous, but upon the 
failure to repair at the time appointed (<f). And pro!ably the 
assignee has a right of action on the general covenant also upon 
the principle that the omission to repair constitutes a continuing 
breach, and that the cause of action still exists after as before the 
reversion (<). It is true that in an old case it was laid down that 
the grantee of the reversion should ,'ot recover damages but from 
the time of the grant, and not for any time liefore (/). But there 
the covenant to repair was apparently not treated as one which 
mates a continuous obligation. If this was the standpoint of the

ilitament is an assignment of the reversion nithin the statute; that a coven
ant in the indenture to deliver up the works in repair would run with the 
interest of the owner of the fee expectant U|wm the determination of the 
license; and that an alienee of the land who owns it at that time may sue 
for a breach.

It) SlantM V. ( trismus (1*47) 10 Q R 136.
(e) Htrkford v. Parson (184*) » C.B. #2. 17 L.J. (C.P.) 192, holding 

that a plea that, before the breach alleged, the plaintiff had assigned his 
reversion is no answer to a declaration, stating that the defendant had 
promised during his tenancy to keep the premises in repair, and had failed 
to do so. IHurre, does the same principle apply to the ease of an heir’]

M) Bacon's Abr. Cov. (K. »); Voartuff. rose (1587) I I eon 81, 8.C. 
Moore 242

(e) rtistie v. f sios F. * R. Co. (1*78) 29 VC.C.P. 78.
(/) Anon (1673) 3 Lem. 81.
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Annotation. Court, the ruling was based on a hypothesis which is inconsistent 
with the current of modem authority. See sec. 12, ante.

A different principle prevails where the tenant is in default ut 
the end of the term as to the performance of a covenant to keep 
and leave in repair. Here, if he holds over without a fresh lease 
and the reversion is afterwards sold, the alienee cannot sue for the 
breach of the covenant. Since the lessee remains liable to the 
original lessor on the breach of covenant, it is regarded as unjust 
not to confine the remedy to that lessor. The presumption is that 
he has either sold the premises for a lower price on account of the 
breach of the covenant, or has received the full price on the suppo
sition that the damage is to be made good. In the former case he 
may sue on his own account; in the latter as trustee for his 
vendee (g).

The right of an assignee of the reversion to sue for a breach of 
the general covenant to repair which occurred during the period 
of his ownership, still survives after his estate is determined when 
the action is brought (A).

The assignee of a part only of the reversion of demised premises 
may maintain an action for a breach of a covenant to repair 
contained in the original lease, provided the breach relates to 
that part of the premises of which the reversion has been assigne il 
to the plaintiff (»), and the breach occurred after the reversion was 
granted (;').

In all cases where the assignee of the reversion may maintain 
ejectment for breach of a covenant to repair, he may institute pro
ceedings without giving the tenant notice of the assignment (fc).

The English Judicature Act of 1873, sec. 25, sub-sec. 5, has not 
changed the rule that the mortgagee, and not the mortgagor in 
possession, is the party entitled to take advantage of a breach of 
the covenants in a lease of the property (I).

33. Heir of the reversioner.—That the lessor’s heir may sue for 
a breach of the covenants committed after his ancestor’s death to

(g) Johnson v. St. Peter (1836) 4 A. & E. 620.
Where the tenant covenanted to repair and held over after the expiry 

of the leaee by means of a parol agreement; the assignee of the reversinn 
could not recover for breaches of the covenant as the lease in question was 
not in writing. Blane v. Francis (1917) 86 L.J. (K.B.) 364.

(!) Bacon’s Abr. Cov. (D), (E. 6), citing Roll. Rep. 80, Owen 152. 1 
Bulst. 281, Cro. Elis. 617.

(i) Twynom v. Pickard (1818) 2 B. A Aid. 106, distinguishing between 
the application of the statute to oovenante and to conditions which are in 
their nature entire, and therefore necessarily confined to the assignees of the 
reversion of the whole of the pramins.

(«) Sheph. Touch, p. 176.
(I) ScaUack v. Hurston (1875) 1 C.P.D. 106, distinguishing the cases 

where it is sought to forfeit the term for non-payment of rent.
(I) Matthews v. Usher [1900] 2 Q.B. 635.
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repair follows directly from the doctrine that the benefit of these Annotation, 
eovenanta runs with the land under the statute referred in the 
preceding section (a).

This doctrine prevails, although the lessee has covenanted only 
with the lessor, his executors and administrators. In such a case 
the inference from the naming of the executors is considered to be 
that the covenant was intended to continue after the lessor’s 
death (6). Nor does the heir lose his right of action because the 
premises were already out of repair in the lifetime of the ancestor.
“If the lessee suffers them to continue out of repair in the time of 
the heir, that is a damage to the heir, and he shall have an 
action" (c).

34. Personal representative of lessor.—That an executor of the 
lessor is the proper party to sue for a breach of the covenants to 
repair, committed during the lifetime of the lessor, follows from 
the nature of his office (d). Such an action may be maintained by 
him without an averment of special damages to the estate (e).

35. Husband of a woman for whom the demised premises are 
held in trust—A husband who has joined his wife in executing 
a lease of premises, devised to trustees for her separate use, can
not maintain an action for a breach of the covenant to repair after 
her death. But in such an action the lessee cannot plead in bar 
that the lessor had only an equitable estate in the premises, for 
that is tantamount to a plea that no estate or interest passed by 
the indenture of lease (/).

VII. Who are bound by the covenants.
36. Lessees and persons treated as lessees.—(a ) Generally—Far 

the larger number of the cases with which this article deals have 
to do with the liability incurred by persons who obtain possession 
of and continue to occupy certain premises by virtue of a formal 
lease which defines his rights and fixes the duration of his tenancy.
The responsibility for a breach of any stipulation as to repairs 
which is contained in the lease is a necessary result of its execu
tion, and the legal consequences of the breach, if established, can 
be escaped only on one of the grounds stated in ix., post. The 
situation created by an agreement of this sort, therefore, requires 
no special comment in the present connection.

(a) See Com. Dig. tit. Covenant (B. 3); Woodf. Lendl. A T. 303.
^ (6) Bacon’s Abr. Cov. (E. 2), citing Louçher v. Williams (1674) 2 Lev.

(c) Vwian v. Champion (1706) 2 Ld. Raym. 1126, per Lord Holt.
(d) Wyatt V. Cole (1877) 36 L.T. 613; BrtU v. Cumberland (1618) Cro. 

Jac. 621.
(e) Ricketts v. Weaver (18*4) 12 M. A W. 718, 13 L.J. Ex. 196, holding 

that the heir ia not the proper party plaintiff.
(/) Blake v. Foster (1800) 6 R.R. 419, 8 T.R. 487.



72 Dominion Law déports. [52 D.L.R.

Annélation. But there are also cases in which, although the occupation of 
the premises is not directly referable to a subsisting lease, the 
lease may nevertheless be treated as the criterion of the liability 
which the occupant incurs in respect to repairs. Such cases relate 
o persons who belong to one or other of the following classes:

(b) Persons entering into possession under an agreement for a 
lease.—At law a person who occupies premises under a valid 
agreement for a lease, is regarded as having taken possession 
subject to an implied contract to perform the covenants respecting 
repairs which the contemplated lease is to contain (a). These 
covenants are also binding upon one who occupies premises after 
signing a written agreement which is not valid as a lease, for the 
reason that some formal requirement was not duly complied with. 
But in this instance his liability seems to be referred not so much 
to the theory of an implied contract as that of his voluntary 
renunciation of a right and acceptance of certain benefits which 
carry with them corresponding burdens. Thus the language used 
by the court in one case involving the effect of a failure to satisfy 
the formalities prescribed by the Statute of Frauds and the Stamp 
Acts, was that if the intending lessee chooses, after signing the 
informal agreement, to waive u 'ea ', and rely on being let into 
possession, he is bound by a stipula lion in the agreement providing 
that he is to keep the premises in repair during the whole time 
they shall be in his occupation (b).

According to the last cited case, the situation which resulted 
from the signing of the informal agreement by the defendant, and 
his entry upon and occupation of the premises, was held to be this 
that he did not legally agree for a term of three years, but that 
in point of law he was tenant at will for the first year, subject to 
the terms of the agreement, and afterwards tenant from year to 
year, still subject to that agreement which bound him to keep the 
premises in good repair as long as he should occupy (see opinion 
of Patteson, J., p. 56). The change in the character of the tenancy

(а) Thomson v. Aarey (1840) 12 A. & E. 475; Pistor v. Color (1842) 
9 M. & W. 315 [here the decision is limited to the case of a person occupying 
during the whole of the term specified in the agreement, but the other de
cisions bearing on the subject indicate that this circumstance could not have 
been referred to as being indicative of the limits of the rule]; Ponsford v. 
Abbott (1884) 1 Cab. A E. 225, per Lopes, J.

(б) Richardson v. Gifford (1834) 1 A. & E. 52. There the court refused 
to hold that there was error in admitting evidence of a document by which the 
defendant engaged to take the premises for a term of three years, and to keep 
them in good repair during the whole of the time they were in his occupation. 
The contention of the defendant’s counsel was that the document was in
admissible as a lease, because not properly stamped, and that it could not 
operate as an agreement for a term of more than three years (the period for 
which the premises had actually been occupied), because it was not signed 
by both parties, as required by 29 Car. 2, cn. 3, secs. 1, 2.
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after the firet year, under the circumstances mentioned, seems to 
be a consequence deduced from the entire invalidity of the agree
ment. In cases where this element has not been present, the 
tenancy is, in common law courts, regarded during its entire course 
as being one from year to year (t). The tenant, under such 
circumstances, is presumed to hold subject to the terms of a lease 
embracing the stipulations contemplated by the agreement there
for, so far as those terms may be applicable to a tenancy from 
year to year (c). In one case, however, turning largely on the 
words of the agreement for the least’, the theory of a tenancy from 
year to year was wholly repudiated (d).

(6) See WaUk v. Lomdalt (1882) 21 Ch.D. 9; Swain v. Ayru (1888) 
21 Q.B.D. 289.

(c) Bennett v. Ireland (1858) E.B. & E. 326, and the cases cited in the 
last note. In an Irish nisi prius case it was ruled by Brady, C.B., that a 
person entering under a verbal agreement for a lease of a term of more than 
three years becomes a tenant from year to year only, but is bound by the 
covenant to repair, as that term is understood in relation to that secies of 
covenant. Fisher v. Maguire (1840) Arm. Mac. & Og. 51. Such a doctrine, 
if literally construed, is tantamount to denying to the covenants any binding 
force, and seems to be inconsistent with the decisions already noted as to the 
position of a tenant under analogous circumstances. But the precise meaning 
of the learned judge in the case cited is not entirely clear. Possibly he mere
ly intends to lay down that the incidents of the tenancy are, as a whole, 
those of one from year to year, but that the covenants which the parties 
had in mind arc the measure of his obligation as to repairs. This is, at all 
events, what the writer conceives to be, both on principle and authority, the 
true doctrine on the subject.

(d) Hayne v. Cummings (1864) 16 C.B.N.8. 421. There a landowner 
entered into an agreement, not under seal, to lease premises to another party 
the agreement being expressed to be made “in consideration of the rents 
and covenants to be reserved and contained in the lease agreed to be granted, 
and the lease to be granted ujxm the second patty's completing certain repairs, 
and to contain all the usual and proper covenants, and especially a proviso 
for the re-entry for the non-pa vment of rent or non-|ierformance of the coven
ants. It was further agreed that, until the lease should be granted, the land- 
owner, his executors, etc., should have the same powers and remedies for 
enforcing performance of the covenants as fully as if the lease had actually 
been granted." Then followed a proviso that, if the default should be made 
by the second party in the observance of “the covenants and conditions on 
his part herein contained," it should be lawful for the landlord to enter. The 
second partv was let into the premises, but the repairs were not done by the 
time agreed on. In an action of agreement it was contended in his behalf 
that the clause of re-entry applied only to a breach of any of the covenants 
to be contained in the contemplated lease, and that the tenant, having en
tered and paid rent, became a tenant from year to year upon the terms of 
the agreement, so far as they were applicable to that description of tenancy 
and consequently was entitled to six months’ notice to quit. This contention 
did not prevail, the judges being of opinion that the intention of the parlies 
would be effectually carried out by construing the words “covenants and 
conditions" as referring to the stipulations in the agreement itself, though 
it was not under seal. Otherwise as the covenants to oe contained for in the 
lease had been provided for in another part of the agreement, to affirm that 
the words could not apply to those stipulations would be tantamount to 
affirming that they could not have any sense at all.

Annotation.
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Annotation. Wherever the executory agreement for the lease is enforceable 
a court of equity arrives at the same result as a court of law, so 
far as the tenant’s liability on the covenants is concerned, by 
applying the familiar principle that, in equity, such an agreement 
is to be treated as one already executed. Under the English 
Judicature Act, and those modeled upon it, this is the rationale of 
the tenant's position in every court, and he is regarded for all 
purposes as holding on the terms of the agreement and not merely 
from year to year (<). If the agreement is not one which is 
immediately enforceable, as where the lease is to be executed 
after certain conditions have been complied with, the situation is 
not affected by that Act, and legal principles being still control
ling, the intending lessee, if he goes into possession before the 
stipulated conditions have been performed, is regarded as :i 
tenant from year to year on the terms of a lease embracing the 
covenants as to repair which were to be inserted in the lease ( / ).

(c) Person» continuing in possession under a lease which the 
lessor had no authority to grant.—A tenant who holds premises 
and continues to pay rent under a lease which is void, as not 
having been made pursuant to a power in a will, is deemed to 
hold upon the terms of the lease, and therefore to be bound by 
any covenant to repair which may be contained therein, in the 
same way as a tenant who holds over upon the expiration of a 
valid lease (g). See below, A similar principle is controlling 
where a tenant for lives executes a lease for a term longer than 
those lives can possibly last. Here, whether the lessee after taking 
possession of the premises, is to be deemed an equitable assignee, 
(as the Court preferred to hold), or a tenant from year to year, he 
is bound by any covenant to repair the original lease contains (h).

(d) Cestui que trust continuing an occupation begun under a feat» 
taken by his trustee.—Although neither the mere occupation by a 
female cestui que trust of premises leased for her by her trust nor 
even such occupation coupled with the payment of rent, will render 
her liable in equity on a covenant to repair contained in the lease, 
(see sec. 41, poet), she may possibly be held liable in law, if, after 
the death of her trustee, she made several payments of rent, and 
those payments were made and accepted under circumstances 
justifying the inference that she herself had become tenant-at-law 
on the terms of the lease, or, if she paid the rent or dealt with or 
occupied under the lease in such a way as to justify the inference 
that she became executrix de son tort (i).

(e) Walsh v. Lonsdale (1882) 21 Ch.D. 9.
(/) Strain v. Ayres (1888) 21 Q.B.D. 289. 
to) BeaU v. Sanders (1837) 3 Bing. (N.C.) 850.
(A) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.
(i) Ramage v. Womae'e [1900] 1 Q.B. 116, per Wright, J.
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(r) Lessees jor years holding over.—It is well settled that a 
lessee who holds over after the expiration of his lease is still bound 
by the covenants as to repair in that lease (j). That is to say, 
there is an implied contract on the part of the tenant to hold the 
premises under a tenancy from year to year, subject to those 
covenants (t). The mere fact that a verbal agreement for an 
additional rent is made after the expiration of the term will not 
prevent the operation of this rule ((). Nor can the tenant escape 
liability on the ground that the lease under which he was in 
possesrion was void, as not being pursuant to a power in the 
instrument of gift (m) ; nor on the ground that the title of the person 
from whom he held the premises was merely equitable (n).

(]) Person entering as undertenant of one to uhom a leasers 
subsequently granted.—Where one person has gone into occupation 
of premises as undertenant of another before the latter has obtained 
a lease, and a lease is subsequently grante d to the mesne landlord, 
it is for the jury to say whether the undertenant thenceforth holds 
under the lease, and so liable for the performance of the covenants 
as to repairs which it contains (o). * (*)

(j) Crau'ford v. Newton (1887) 30 W.R. 54, per Cave, J.; Beavan v. 
Mahay (1788) 1 H. HI. 8; Hett v. Janzen (1892) 22 O.R. 414, and eases 
cited below. Compare also as to the general rule—though the covenants 
involved had no relation to repairs. Doe v. Bell (1797) 6 T.R. 471. Evidence 
that the tenant held over, after the assignment of the reversion, that he 
paid the same rent at the same periods, and that he gave the notice provided 
for in the agreement with regard to the determination of the tenancy, is 
evidence from which it may be inferred that he held over upon the terms 
of that agreement, and was therefore bound by a covenant to repair con
tained therein. Wyatt v. Cole (1877) 36 L.T. (N.8.) 613. The liability 
of a tenant in this position is sometimes put beyond question by the in
sertion of some express stipulation in the lease—as, for example, a proviso 
that, if notice should not be given to determine the lease at the end of that 
period, it should be considered a lease upon the same covenants from year 
to year until notice to determine it. Brown v. Trumper (1858) 26 Beav.

Blane v. Francis (1917) 86 L.J. (K.B.) 364, (1917] 1 K.B. 252.
(*) Morrogk v. AUeyne (1873) Ir. Rep. 7 Eq. 487 [there the lease ex

pired by reason of the death of the lessor, who had merely a life estate, and 
the termor's wife continued to occupy the premises and pay rent]. Digby 
v. Atkinson (1815) 4 Camp. 275: Torriano v. Young (1833) 6 C. A P. 8. The 
general principle applicable under such circumstances is that a tenant hold
ing over after the end of a term of years is deemed to do so on such terms 
as may be incident to a tenancy for years, and not merely on such terms 
as are necessarily incident to such a tenancy. Hyatt v. Griffiths (1851) 17 
Q.B. 505 [not a covenant to repair in this case]. That the tenant’s obli
gation is referable to the covenant and not an implied contract arising out 
of a new tenancy from year to year is clearly indicated by the rule which 
prevailed under the old forms of procedure, that a tenant who held over 
after allowing the premises to fall into disrepair could not be sued in assumpsit. 
Johnson v. St. Peters (1836) 4 A. A E. 620, 4 N. A M. 186.

(0 Digby v. Atkinson (1816) 4 Camp. 275, 16 R.R. 792.
(m) Beale v. Sanders (1837) 3 Bing. (N.C.) 850.
(n) Morrogk v. AUeyne (1873) Ir.R. 7 Eq. 487.
(o) Torriano v. Young (1833) 6 C. A P. 8.

75

Annotation.



76 Dominion Law Reports. [52 DX.R.

Annotation. 37. Transferees of the interest of the lessee in the leasehold 
estate.—(o) Assignees of terms for years.—Where the lessee cove
nants for himself and his assigns to repair, and an assignee fails 
to repair, the lessor may, of course, sue either his lessee or the 
lessee’s assignee (a). So, also, if the lessee covenants to discharge 
the lessor de omnibus oneribus ordinariis et extraordinariis and to 
repair the houses, an action lies against the assignee (6). But this 
right of action is not confined to cases in which there is an express 
stipulation casting the burden of repairing upon the assignee. It 
is well-settled that, as respects property in esse at the time of the 
demise, the effect of the Stat. 32 Hen. 8, ch. 34, (c), is that the 
covenants as to repairing run with the land in such a sense that 
the assignee of the term is liable for a breach of the covenant 
committed after the assignment, even though assigns are not 
named in the instrument of demise (d), and though in the part of 
the deed relating to the repairs, the lessee covenants only for 
himself and his executors and administrators (e). A rational 
foundation for this doctrine is found in the principle embodied in 
the maxim : Qui sentit commodum, sentire debet et onus (/). The 
covenant being one of this nature, the objection that there is no 
privity of estate between the assignee of an underlessee and the 
original lessor cannot be made in an action brought by him against

(o) Bacon Abr. Covenant (E. 4).
(6) Dean of Windsor's Case, 5 Coke, 24, a.
(c) See s. 32, ante.
(d) Bacon’s Abr. Cov. (E. 3); Sheph. Touchât, p. 179, citing Spencer’s 

Case, where the rule is laid down as follows: “If the lessee for years coven
ants to repair the houses during the term, it shall bind all others as a thing 
which is appurtenant, and goeth with the land into whose hands solve the 
term shall come, as well those who come to it by act of law, as by the act 
of the party, for all is one having regard to the lessor.” See also Dean of 
Windsor's Case, 5 Coke, 24, a; Brett v. Cumberland (1619) Cro. Jac. 521; 
Torriano v. Young (1833) 6 C. & P. 8; Wakefield v. Brown (1846) 9 Q.B. 
209; Perry v. Bank Ac. (1866) 16 U.C.C.P. 404; Crawford v. Bugg (1886) 
12 O.R. 8 [Short Forms Act). The rule is the same in the case of feu-contracts 
in Scotch law. See Clarke v. Glasgow Ass. Co. (1854) 1 Macq. H. L. C. 
668. A prima fade case of privity sufficient to render a defendant in poscss- 
ion liable, as assignee of a lease, for forfeiture on account of a breach of a 
covenant to repair is established, where the defendant was in possession of 
the premises, and was in the habit of paying the rent reserved in the original 
lease, of which he is proved to have been cognizant. Doe v. Durnford (1832) 
2 C. & J. 667. The burden of a covenant to repair a road dedicated to the 
use of the public does not run with the land. Austerbery v. Oldham (C.A. 
1885) 29 Ch.D. 750, 53 L.T. 543.

(<) Martyn v. Clue (1852) 18 Q.B. 661.
(/) Smith v. Arnold (1704) 3 Salk. 4. “In respect the lessee hath 

taken upon him to bear the charges of the reparations, the yearlv rent was 
the loss, which goes to the benefit of the assignee, etc.” Dean of Windsor’s 
Case, 5 Coke, 24, a. “Reason requires that they who shall take benefit of 
such covenant when the lessor makes it with the lessee should, on the other 
side, be bound by the like covenants when the lessee makes it with the lessor.” 
Spencer's Case, 5 Coke, 17, b.
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the underlessee, especially where the immediate lessor of the 
defendant is a party plaintiff (g). The lessor’s right of action 
against the lessee still continues, but only one satisfaction can be 
obtained for the breach (A).

The general rule has been held not to be changed by the fact 
that the lessor has paid a sum of money to the le—ce to put the 
premises in repair. Such a payment is, on the contrary, deemed to 
be notice to him to require the application of the money by the 
assignee unless he intends to be himself responsible to the lessor (?').

An assignee of the term cannot, by assigning over, get rid of 
his liability for breaches of covenant committed during the period 
of his own occupation (j) ; but he is responsible for these alone (k), 
even though the landlord has not been notified of, nor given his 
assent to, the re-assignment (/).

The re-assignment—in the ease* cited the term was equitable— 
is not rendered fraudulent by the fact that the new assignee is a 
mere beggar. The motives of the first and second assignees in 
l»arting with and receiving the term are not enough to make it 
fraudulent, if the act done be a real act, intended really to oi>erate 
as it apiaars to do. Fraud may be inferred, however, where the 
assignment is nominal only, and the assignor retains the beneficial 
possession, because he assumes to do one thing and really does 
another. But if he assigns, really getting rid of the burthen and 
giving up really the benefit also, if any, to his assignee, the act is 
not fraudulent (m).

In an action against an assignee by a party entitled to take 
advantage of a breach of the covenant to repair, the plaintiff, if 
there has been a re-assignment, has the onus of proving that the 
breach alleged was committed while the defendant was in posses
sion (n).

(a) Wakefield v. Brown (1846) 9 Q.B. 209.
(h) Brett v. Cumberland (1619) Cro. Jac. 521.
(i) Martyn v. Clue (1852) 18 O.B. 661.
0) Hiekling v. Boyer (1851) 3 Mac. & G. 635, (p. 645) per Lord Truro 

approving 2 Platt on Leases, n. 417; Smith v. Peat (1853) 9 Exch. 161. In 
the ease of an equitable term also, relief will he granted as to breaches of the 
covenant committed before the assignment. Fogg v. Dobie (1839) 3 Y. & C. 
Kxoh. 96. As to effect of a re-assignment, generally, see Woodf. Landl. 
à T., p. 273; Foa Landl. & T., p. 327; Redman Landl. & T. pp. 522, 523.

(À ) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481; Perry v. Bank dec. 
(1866) 16 C.P. 404; Beardman v. WiUon (1864) L. R. 4 C.P. 57.

(/) Crawford v. Bugg (1886) 12 O. R. 8.
(m) Fogg v. Dobie (1839) 3 Y. & C. Exch. 96. See generally the text 

books cited m note (i), sunra.
(n) Crawford v. Bugg (1886) 12 Ont. R. 8. From this principle it follows 

that it is not error to instruct a jury that, where the demised premises had 
been in the possession of several persons after the defendant, one of the 
assignees in tne series of those, occupied them, and it is on the evidence a 
reasonable inference that the dilapidations complained of took place during 
the time he held the lease, the landlord is entitled to substantial damages.

Annotation.
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Annotation. If the distinction recognized in Spencer's Case (o) as to the 
effect of covenants regarding things in esse and not in esse at the 
time of the demise is to be upheld in all its strictness, the assig- e, 
unless he was named, would not be bound by the covenant in 
respect to additions to the demised premises made during the 
term. But in an English case it has been held that, for the purpose 
of affecting him with liability, things which have a potential 
existence, contemplated by the parties to the lease at the time it 
was executed, stand in the same category as things actually in 
existence (p).

A covenant to repair is considered to be devisible, and an 
action for its breach is therefore maintainable against the assignee 
of a part of the demised premises, wherever it would be maintain
able against the assignee of the lessee’s entire interest (g).

(6) Assignees of tenants from year to year.—Where a new party 
comes into possession as assignee of a lessee holding under a demise 
which is to continue from year to year, and the landlord gives the 
assignee no notice to quit, the implication is that the assigns 
becomes a tenant on the same terms as the original lessee, and is 
therefore liable for the performance of any covenants to repair 
which such lessee may have entered into. In such a case it is not 
necessary to prove that the assignee expressly agreed to hold the

Smith v. Kent (1853) 9 Exch. 161. Here it was held justifiable to find the 
defendant responsible for the want of repairs, where it was proved that the 
demised premises were out of repair when they were held by the party to whom 
the immediate assignee of the defendant had assigned them, and that party 
had testified that he put them in no better condition than when he received 
them, and there was no rebutting testimony.

(o) 5 Coke, 17, b.
(p) MinshuU v. Oakes (1859) 2 H. à N. 793, 27 L. J. (Ex.) 194, where 

the covenant was that the lessee, “his executors, or administrators, would 
repair the messuage, etc., and all other erections and buildings which should 
or might be thereafter erected, etc., and the same being so repaired, the 
lessee, his executors, administrators, and assigns, at the end of the term would 
yield up. ” It was contended that the assignee of the lessee, not being named 
m the covenant to repair, was not liable for the non-repair of certain build
ings erected during the term. This argument did not prevail. “ In the pres
ent case,” said Pollock, C.B., “we think it sufficient to say, that, as the coven
ant is not a covenant absolutely to do a new thing, but to do something con
ditionally, vis., if there are new buildings, to repair them; as when built they 
will be part of the thing demised, and subsequently the covenant extends to 
its support, and as the covenant clearly binds the assignee to repair things in 
esse at the time of the lease, so does it also those in posse, and consequently the 
assignee is bound. There is only one covenant to repair; if the assignee is included 
as to part, why not as to all?” In Emmett v. Quinn (1882) 7 A.R. (Ont.) 306, 
Burton. J. A., expressed a doubt as to the correctness of this decision, and quoted 
(p. 320) with approval a passage from an article in the London Law Tima, 
vol. 67, p. 76, in which it was strongly criticised. But it has not, so far m 
the writer is aware, been judicially discredited in England itself.

(a) Congham v. Taylor (1645) Cro. Car. 22, declaring the rule to be the 
same Doth at common law and under the Statute of 32 Hen. 8 ch. 37. This 
case was cited as good law by Lord Ellenborough in Stevenson v. Lambari 
(1802) 2 East. 575. See also Bacon’s Abr. Cov. (E. 3).
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premises on the terms of the lease. He may be charged as tenant 
by virtue of an agreement implied from the situation of the 
parties (r).

(d) Equitable assignees.—A person who takes possession of 
leasehold premises after signing an agreement for an assignment 
is. in equity, deemed to be in possession, subject to the obligation 
to iierform a covenant to repair contained in the lease (a). The 
mere fact that, in the particulars which were prepared with a view 
to the sale and referred in the executory agreement, it was 
expressly stipulated that the purchaser should not be entitled to 
an assignment, does not render the agreement one merely for the 
right of occupation, so as to put the party contracting to purchase 
in the position of a tenant holding from year to year, and, there
fore, only bound to do the repairs which are obligatory on such 
tenants (<). Nor will a party to an agreement of this sort be 
relieved of the obligation of the covenants because the lessee was 
not a party to it (u). The same principle is, of course, applied 
where the term transferred is itself merely equitable—as where the 
assignor was not to have a lease until a certain condition is ful
filled (»), or where he originally took possession under a demise 
for a longer period than his lessor had a right to grant (to).

The equitable assignee of an underlcssee is charged with the 
I obligation to perform the covenants in that underlease, though he 
| is himself the original lessor (x).

(«) Persons succeeding leasee» in possession without an assign- 
I ment— A party who has succeeded the lessee in possession of the 

premises, without an assignment from the latter, cannot be made 
I liable on the covenants to repair contained in the lease, unless he 
I has estopped himself from denying that he was assignee of the 
I term. In the case cited, Bowen, L.J., remarked that “if a man 
I pays rent to the landlord on the footing of accepting a term and 
I the liabilities under it, and the landlord accepts the rent on those 
I conditions, then such a person may be estopped from denying 
I that he has become tenant to the landlord on those conditions” (y). 
I See further as to this case under sec. 38 (b), post.

- (r) Huckwrth v. Simpson (1835) 1 C. M. A R. 834, 7 Tyr. 344 (rule
| here applied to executors],

(•) Wilson v. Leonard (1840) 3 Beav. 373.
(I) Close v. Wilberforce (1839) 1 Beav. 112.
(a) Clou v. Wilberforce, supra.
M Fato v. Dobie (1838) 3 Y. & C. 96.
(•») Maenamara v. Vinrent (1862) 2 Ir. Ch. 481.
(x) Jenkins v. Portman (1836) 1 Keen. 435.
(») Tichhorne v. ÏVeir (C.A. 1892) 67 L.T.N.8. 736.

Annotation.
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Annotation. (/) Underlessees.—The sub-lessee of a person who has cove
nanted to repair is not liable in law on the covenant, nor is he 
liable in equity, unless the original lessee is insolvent (z).

The lessee is not entitled to recover cost of repairs from under 
lessee in the absence of a covenant of indemnity (*/).

38. Mortgagees of the term, (a) Legal mortgagees.—Like all 
other assignees, a legal mortgagee of a term is liable on the cove
nants in the least*, whether he takes possession or not (a). If he 
wishes to avoid this liability, his proper course is to take a deriva
tive lease of all but a small ]>ortion of the term (6). The liability 
in law is the same irrespective of whether he has or has not 
actually gone into iwssession, and equity will grant him no 
relief (c). But, on the other hand, where he has noter been in 
possession, a court of chancery will not assist the landlord by a 
decree of specific performance, and he will be left to his legal 
remedies—at all events, where he has never been in possession (d).

(b) Equitable mortgagees.—The question whether a mere 
depositary- of a lease by way of mortgage may be compelled to 
take an actual assignment, and thus rendered liable for the per
formance of the covenants, is one with respect to which the 
authorities are in conflict (e).

On principle it would certainly seem to be the better opinion 
that this form of equitable mortgage does not subject the depositary 
to the responsibility of an assignee. The deposit simply confers on 
the depositary an inchoate right to demand that, if the debt thus 
secured is not paid, the estate or interest which was granted by 
the instrument shall be sold to satisfy his claim. Whether he will 
ever invoke the aid of a court of chancery to perfect this inchoate 
right rests entirely with himself. The theory that a purely optional 
right, which by its very nature is to be exercised at some indefinite 
time in the future, to be fixed by the holder himself, may be 
converted, against his will, and in the absence of any special 
equity, into an obligation which shall take effect immediately, 
seems to l ' contrary' to analogy' and extremely unjust.

(z) Goddard v. Keate (1682) 1 Vern. 87 [distinguishing a derivative 
lease from an assignment of the term). Sparks v. Smith (1692) 2 Vern. 275.

(si) Clare v. Dobson (1911) 80 L.J. (K.B.) 158.
(а) Pilkington v. Shatter (1700) 2 Vern. 374.
(б) Sparks v. SmÜh (1692) 2 Vern. 275.
(r) Pilkington v. Shatter, ubi supra.
(d) Sparks v. Smith (1692), ubi supra. What the effect of his having 

gone into possession would have been, the court did not determine.
(e) In Flight v. Bentley (1835) 7 Sim. 149, it was held that such a deposi

tary was liable on the covenant to pay rent. But a few years afterwards Shad- 
well, V7. C., refused to follow this decision, expressing, in terms as strong 
as judicial courtesy permits, his surprise at its ever being rendered. Mooret 
v. Choat (1839) 8 8im. 508. See also the case cited in the next note.
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That a mortgagee of this description is not, in the absence of 
some special consideration, liable for the performance of the 
covenants in the lease with him seems to be taken for granted in a 
recent case by the English Court of Appeal, where the depositary 
of the lease had, without any acknowledgement to the lessee who 
had departed from and remained out of the country, entered into 
and retained possession of the demised premises for forty years, 
paving the amount of rent reserved in the lease. Neither in the 
arguments of counsel nor in the opinions of the Lord Justices was 
any reference to the conflict of opinions in the earlier divisions in 
regard to the general question whether a person who takes a deposit 
of a lease by way of mortgage can be compelled to assume a liability 
for the covenants therein. But it may, perhaps, be assumed that 
the landlord’s counsel did not present his client’s case under this 
aspect for the reason that he believed it impossible to hold the 
defendant under the doctrine of Flight v. Bentley. One special 
point made was tliat the statute, 3 & 4 Will. 4, eh. 27, secs. 1, 34, 
operated in such a maimer that the lessee’s estate had been trans
ferred to the occupant of the premises, as a result of the forty 
yeans adverse possession by himself and his successors in interest. 
It was also argued that the fact of the mortgagees having, while 
he remained in possession, paid the rent sjsecified in the original 
lease, estojiped him from denying that he accepted the term with 
all the liabilities incidental thereto. Neither of these contentions 
prevailed, the court holding that there was merely an extinguish- 
ment of the lessee's right after the expiration of the statutory 
period, and that neither an equitable mortgagee nor an assignee 
of his interest in the residue of the term is, under such circumstimees 
hound by a covenant to repair on the original lease (z). It is 
somewhat strange that no attempt was made in this case to 1 d 
the mortgagee liable on the broad principle that a party who 
accepts the benefits of a disposition of property is deem i to 
accept its burdens also. This principle is one of much 1 iader 
scope than that of estoppel, and its application would. seems, 
have been abundantly justified by the reliance placed upon it in the 
analogous cases of persons holding even after the expiration of 
their terms, and entering into possession under agreements for 
leases.

39. Personal representatives of tenants.—(a) Generally.—At 
one time it seems to have been the prevailing opinion that an action 
on the covenant to repair could be maintained against executors 
and administrators only when they were expressly mentioned as 
being bound, or when the covenant was to repair “during the

Annotation.

(z) Tiehborne v. Weir (1892) 4 R. 20, 67 L.T. 735 (C.A.) 
6—52 D.L.R.
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Annotation, term” (a). But the rule has been otherwise for at least a 
century (6).

The executors of a testator who has subleased the property 
demised to him, being liable, as l>etween themselves and the 
lessor, are entitled to retain a sufficient portion of the trust fund 
to indemnify themselves against liability for dilapidations which 
accrued before the death of the testator, although there is a 
possibility that the under-lessees may remove that liability by 
doing the repairs and so fulfilling the covenants, as soon as a 
demand is made upon them by the lessor (c).

(6) Liability for dilapidations jtrior to the death of the lessee.— 
Where leased premises an* out of repair at the death of the leasee, 
it is the executor’s duty to apply his general assets to put them 
in repair, as well as to pay any rent then due (d). Those assets a re
liable in his hands to make good all the breaches of the covenants 
to repair that have occurred, or may occur, during the term (e), 
and, as custodian of the assets, he may be sued by the lessor, or 
his successor in interest (see VI., ante), and compelled to apply to 
funds which he holds in satisfaction of the plaintiff’s claims (/). 
So far as regards his obligation to indemnify the reversioner out 
of the trust fund, it is of course immaterial whether the 
dilapidations accrued during the lifetime of the deceased, or while 
the property was being administered (g).

The rule stated above in sec. 36 (e), ante, that a tenant who 
holds over after the expiration of a term of years is presumed to 
be still subject to the obligation of any covenants as to repairs 
which the lease may contain, involves the corollary that the assets 
of the tenant so holding over are liable in the hands of his personal 
representative for the due ix*rformance of those covenants (h).

The executors of one of two joint tenants who dies during the 
term are not liable for breaches of the covenant to repair com
mitted after his death (t).

(a) See Sheph. Touchst. p. 178.
(b) See Wentworth Off. Ex. p. 250, 14th ed. See Kirklington v. Wood 

(1917) 61 S.J. 147.
(c) ltickling v. Boyer (1851) 3 M&cn. & G. 635.
(d) Bead v. Tenterden (1833) 4 Tyr. 111.
(e) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.
(/) Bacon's Abr. (D.4); Sheph. Touehst., p. 172; Brett v. Cumberland 

(1619) Cro. Jae. 521; Hickling v. Boyer (1851) 3 Macn. 4 G 635. Ah to 
the statutory liability of personal representatives of life tenants for permits ne 
waste committed before the tenant's death, see Wood house v. Walker (1880) 5 
Q.B.D. 404; Crawfurd v. Bugg (1886) 12 O. R. 8.

(y) Anon (1573) 3 Leon. 51, pt. 72.
(A) Morrogh v. AUeyne (1873) Ir. Rep. 7 Eg. 487, a case in which the 

assets were applied to the rebuilding of the premises after a fire, there being 
no exception of fire in the lease.

(t) Whyte v. Tyndall (H.L.E. 1888) 13 App. Caa. 263, 58 L.T. 741. 
rev’g 20 L. R. Ir. (C.A.) 517, and restoring the decision in 18 L. R. Ir. 263.
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(c) Liability for dilapidations accruing during the administration 
of the estate.—(See also 36 (d), supra). The liability which an 
executor meurs as to breaches of the covenant committed while he 
is in control of the demised premises is of a much more extensive 
nature than that explained in the last subdivision.

“The law, as it applies to personal representatives with respect 
to non-payment of rent and taxes, does not stand on the same 
footing as the law which binds them to repairs” (j).

During the period of his administration he is treated as assignee 
of the leasehold interest, and his liability in the covenants is 
assimilated to his liability in actions for waste committed during 
his own time, and after he has gone into possession. He is there
fore personally liable for his failure to repair according to the cove
nants in the lease (k). He cannot resist an action for damages 
caused by his breach of those covenants, either on the ground that 
he has derived no profit from the premises (/), or on the ground 
that he had offered to surrender the term (m)—except, possibly, 
as regards breaches committed after the offer (n). Moreover, 
although it is recognized that the executor or administrator of a 
lessee* 1 who has fully administered, and is chargeable with no default 
or laches, may discharge himself from liability for rent to a greater 
extent than the real value of the demised premises, yet, for the 
purposes of this rule, the real value, as against the reversioner, or 
one claiming under him, must be taken to be that which the 
premises would have been worth, but for his own act. He cannot 
take advantage of his own wrong by availing himself of a reduction 
of value occasioned solely by his failure to keep the premises in 
repair during the period of his possession (o).

Applying the principle that a declaration in the habendum of a lease that two 
lessees are to hold as tenants in common, and not as joint tenants, creates an 
interest which is just as consistent with a joint as with a several liability to 
pay one undivided rent, and to execute all necessary repairs, the House of 
birds here held that the covenants were joint, in a case where premises were 
demised to G. & A., “their executors, administrators, and assignees, habendum 
to" the said G. & A., their executors, etc., as tenants in common, and not 
as joint tenants, at a single yearly rent, and G. & A. covenanted “for them
selves, etc., that they, the said G. & A., or some or one of their executors, 
etc.,’’ would pay the yearly rent and keep the premises in repair.

O’) Tremeere v. Morrison (1834) 1 Bing (N.C.) 89.
(k) Tremeere v. Morrison (1834) 1 Bing. (N.C.) 89; Buckley v. Peck 

(1711) 1 Salk. 316; Hornidae v. Wilson (1839) 11 A. & E. 645; Tdneu v. Norris 
(1701) Ld. Raym. 553,1 Salk. 309; Buckworth v. Simpson (1835) 1C.M. & R.834.

(l) Tremeere v. Morrison (1834) 1 Bing. (N.S.) 89, 4 M. & Sc. 607.
(m) Sleuf v. Newman (1862) 12 C.B.N.S. 116, following the last cited

(n) Read v. Tenterden (1833) 4 Tyr. 111.
(o) H or nidge v. Wilson (1840) 11 A. & E. 643, 3 P. & D. 641, following 

Tremeere v. Morrison, supra.

Annotation.
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Annotation. An executor who has assented unconditionally to a specific 
bequest out of the testator’s personal estate is not entitled to tut 
indemnity out of the testator’s general estate in respect of cove
nants contained in the lease (p); otherwise if no such assent is 
given (g).

Being responsible for the condition of the premises the executor 
is entitled to enter on the property, and see that the repairs are 
executed (r).

If the executors plead plene administravit, the remedy ie 
against the legatees to recover for a breach of the covenant («).

(d) Liability of executor of assignee of term.—An assignee of 
a leasehold being equally liable with the original lessee on the 
covenant to repair (see 37 ante), the executor of such assignee is 
accountable under the same circumstances and to the same extent 
as the executor of the lessee (<), even though there is no express 
mention of assigns in the lease (u). If the executor re-assigns the 
term, the personal estate of the first assignee is liable for breaches 
of the covenant to repair, which occurred between the date of the 
first and second assignments (c).

40. Legatees of the term.-—(a) Legatees taking the term as an 
absolute gift.—It is sufficiently obvious, and there is an express 
ruling to the effect, that a legatee of leasehold property under a 
will which states that the bequest is “subject to the payment of 
the rent and the performance of the covenants contained in the 
lease,” takes them subject to the burden of putting them in 
repair (o). But the question whether, in the absence of a provision 
of this sort the legatee must pay for the repairs, ie one upon which 
there has been some conflict of opinion. In the case just cited, 
Lord Truro thought that this burden went with the legacy, 
independently of the directions in the will. In the following year 
Kindereley, V.-C., expressed his disapproval of this doctrine, 
though he considered that he would have been bound by it if the 
will under review had been of the same tenor. He felt himself at 
liberty, however, to decide in favour of the legatee, distinguishing 
the case before him on the ground that the question was not, as in 
Hickling v. Boyer, one between the specific legatee of a separate 
leasehold and the residuary legatee of general personal estate, but 
between the tenant for life and the remainderman or the rever
sioner of an aggregate mass of property, all constituting the

(p) Shadbolt v. Wooi/all (1845) 2 (Doll. 30.
Ig) Hickling v. Boyer (1851) 2 Coll. 30.
(r) Kekewich, J., in Tomlinson v. Andrew 11898] 1 Ch. 232.
(s) Kekewich, J., arguendo, in Tomlinson v. Andrew [1899] 1 Ch. 232. 
(I) Bacon's Abr. Cov. (E. 3).
(a) Keeling v. Morrice (1701) 12 Mod. 371.
(e) Macnamaro v. Vincent (1852) 2 Ir. Ch. R. 481.
(a) Hickling v. Boyer (1851) 3 Macn. & G. 635.
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residuary real and personal estate, of which the leaseholds in 
question formed only a component part (6). But this distinction 
can scarcely be sustained in face of the broad statement of Jessel, 
M.R., in a still later case that a specific legatee takes leasehold 
property cum onere, and that the rule is the same where the 
legatee receives such property as part of the residuary estate (c).

(6) Legatees taking the term at tenants for life.—In this sub
division it is proposed merely to review the obligations of life 
tenants of leaseholds. The question how far life tenants are liable 
for the repairs of freehold estates does not fall within the scope of 
the present monograph.

No difficulty is presented by the cases in which the life tenant 
is held liable, for the simple reason that, in neglecting to repair, he 
has defaulted in a duty imposed by an express provision in the 
sill under which he takes (d). Nor is it disputed that, where the 
obligation of a covenant is not a factor, and the extent of the 
tenant’s responsibility is considered with reference to his duty to 
prevent waste, a tenant for life under a will is not subject to an 
implied trust to keep the property in repair (e). But even at this 
late date the precise extent of the tenant's responsibility as regards 
the performance of the covenants, in the absence of some express 
provision embodying the testator’s wishes, can scarcely be said to 
have been finally determined.

That the general assets of a testator, and not the specific legatee 
of a leasehold forming part of the estate, is chargeable with the 
expenses of the repairs necessary at the death of the testator, is 
not disputed.

In a case already referred to in the preceding sub-division of 
this section, it was laid down that where there is a tenant foi 
life and a remainderman or reversioner under the same will of a 
large mass of property, consisting partly of leasehold property, 
and the testator at the time of his death was liable to the landlord

(6) Harris v. Boyer (1852) 1 Drew. 174.
(r) Hawkins v. Hawkins (1880) 13 Ch. D. 470. There it was held that 

the damages which a testator's estate is liable to pay for dilapidations in a 
leasehold property are not “debts" within the meaning of a clause in a will 
which specifically bequeathed to one person certain personal estate upon 
lrusts, after payment therefrom of his “debts and funeral expenses,” and 
gave the residuary estate to another person who was also appointed executor. 
The residuary legatee, therefore, was declared not to be entitled to have the 
sums which he paid to the landlord for dilapidations, subsequent to the testa
tor’s death, paid out of the specifically bequeathed property.

id) See, tor example, Dingle v. Copper [1899J1 Ch. 726 [a case of an equit
able tenant for life).

(e) Powys v. Blagrave (1854) Kay 495, affirmed 4 D. M. & G. 418: In re 
Cartwright (1889) 41 Ch. D. 532.

Annotation.
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Annotation. for a breach of the covenant* to repair contained in the lease, the 
residue of the estate is to lie applied to discharge the sum necessary 
to make good the dilapidations (/ ).

The same theory is adopted in a recent Irish decision, while it 
was denied that, as between the tenant for life of a leasehold, 
specifically liequeathed, and the general assets of the testator, 
there is any equity in favour of the general assets, to throw uisin 
the former the obligation of putting the leaseholds which weie 
dilapidated at the time of his death in the state of repair demanded 
by the covenant in the lease (g).

That the same principle prevails where the party seeking to 
fix the obligation for such repairs is the remainderman is also 
settled by a much discussed case in the Court of Appeal (A), where 
it was held that the life-tenant was not twund to put the leasehold 
property into a better state of repair than that in which it was 
when the testator died, although the dilapidations which had then 
accrued constituted a breach of the covenant in the lease. If con
sidered with reference to the particular facte involved, the ecoiie 
of this decision is, it will be observed, merely that the life-tenant 
is not compellable to remedy any breaches of the covenant to

Çf) Harris v. Boyer (1862) 1 Dr. 174. Here the tenant for life an<l the 
remainderman had already arranged that the demands of the landlord should be 
satisfied out of the estate, and the decree of Kindersley,V.C.,was in accordance 
with the principle stated in the text.

(g) Brereton v. Day (1895) 1 Ir. Rep. 519. Porter, M. R., said: ‘In 
cases where it is sought to apply the maxim, “Qui sentit commodum, idem 
sentire debt et onus,” there is always a preliminary question—what is the 
commodum ... In this case the commodum was meant to be the house 
in that state in which the testator was, as between himself and the landlord, 
legally bound to leave it. If so, the legatee does not receive the commodum 
until the repairs are effected, and the onus which attaches to it is that which 
is expressed— namely, the payment of the rent and other outgoings, includ
ing, no doubt, the maintenance of the place in tenantable repair.”

(h) Coles v. Courtier (C.A. 1886) 34 Ch.D. 136. Counsel for the re
mainderman relied upon a decision by Fry, J., which seemingly looked 
in the opposite direction. Fowler v. Odell (1881) 16 Ch.D. 723, holding 
that, in the interests of the remaindermen the trustees of leasehold property 
are bound to keep it free from the risk of forfeiture by seeing that the coven
ant to repair is duly performed. It was declared that the trustees arc not 
bound to be content with the setting apart of a sum of money in the joint 
names of themselves and of the tenant for life as an indemnity against the 
consequences of a breach, but are entitled to require the covenants to be 
specifically performed. A receiver of rents was accordingly appointed. 
But the learned judg$ who had in the meantime been elevated to the Court 
of Appeal, explained in Coles v. Courtier that he had proceeded upon the ground 
that, under the provisions of the will, it was the duty of the trustees to 
have the property forthcoming at the death of the tenant for life, and that, 
as they had nothing but rents and profits in their hands, and their trust 
could only be performed by applying these rents to the repairs, they were 
bound to do so. He expressly disclaimed intention of deciding any general 
principle as to the rights of tenants for life and remaindermen. Both Cotton 
and Bowen, L.JJ., expressed the opinion that, if Mr. Justice Fry’s decision 
had been one between tenant for life and remaindermen, there would have 
been some difficulty in following it.
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repair which were already complete when his estate first vested in AnneleHee. 
possession. But some of the language used by the Lords Justices is 
so general and unqualified that it is at least possible to suppose them 
to have intended to enunciate the much wider doctrine that, 
irrespective of the time when the dilapidations accrue, a tenant for 
life of an estate consisting! of leasehold interests is—at all events, 
as lætween himself and the remainderman,—not bound to keep 
the leased premises in such a state of repair as to prevent for
feiture for a breach of the covenant in that regard. In two cases 
Kekewich, J., considered that this was really the effect of their 
remarks, and, although with much reluctance, he held that the 
(‘xjienses of making such repairs as will satisfy the covenants 
should be charged upon the residuary estate, whether the tenancy 
for life is equitable (t), or legal (j), and whether the premises fell 
into disrepair before or after the death of the testator. In the 
second of these cases-, the learned judge was invited, but refused 
to follow the judgment of Stirling, J., in Thompson v. Redding (k).
But when the question next came before him, this judgment had, 
as we shall presently see, been reinforced by the opinions of North,
J., and the Irish Master of the Rolls. To this array of adverse 
authority he felt bound to defer, and decided that, as against a 
remainderman, a tenant for life of leaseholds specifically bequeathed 
is bound, during the continuance of his interest, to perform the x
covenants contained in the leases (l).

The cases which it was thus deemed proper to follow proceed 
upon the ground that the general principle applicable to specific 
legacies is that the legatee takes them cum on ere, and that the 
Court of Appeal ought not, in the absence of a categorical state
ment to that effect, to be credited with the intention of enunciat
ing a doctrine which would relieve the tenant of a burden so 
closely connected with the legacy as a duty the omission of which 
may, and in most instances actually does, render the subject 
matter liable to forfeiture. Accordingly it has lieen held by the 
judges mentioned in the subjoined note that the life-tenant of a 
leasehold estate is responsible for the due performance of any 
(«venants to repair which the lease may contain (m), whether the * (*)

(t) Jeune v. Baring [18931 1 Ch. 61 [originating summons taken out 
by 1 nurtees of will to obtain a construction).

O') Tomlinson v. Andrews [1898] 1 Cb. 232 [remainderman was adverse 
parly here].

(*) [1897) 1 Ch. 876. See note (m) infra.
(J) Cooper v. Gjers [18991 2 Ch. 54 [the covenant here was as to in- 

suranoe].
(m) Stirling, J., in Thompson v. Redding [18971 1 Ch. 876 [remainder

man was here interested, and the particular point decided was that the in
come derived from certain leaseholds which trustees were directed to pay 
to testator’s widow for her life should be construed as meaning net income, 
and that the expenses for current repairs were to be borne by her]; North, J.,
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adverse interesta are those of the general estate or those of the 
remainderman.

But another element of uncertainty has quite recently been 
introduced into the controversy by a decision of North, J., which 
proceeds upon the theory that a different doctrine is to be applied 
according as the parties seeking to fasten responsibility upon the 
tenant for life are the persons who represent the residuary estate 
or the remaindermen. The latter, he held, cannot make the 
estate of the tenant liable for repairs which he has been obliged 
to make owing to the fact that during the life-tenant’s possession, 
the covenants as to repair were not performed (n). So far as is 
apparent from the cases cited in this section, the distinction 
thus taken does not seem to have suggested itself to any other 
judge, and further discussion is necessary before its validity can lie 
conceded. If it is once granted that the obligation to perform the 
covenants rests on the life-tenant, it is difficult to understand why 
the very person who, if the covenants are not performed, will 
receive a depreciated estate, or, it may be, no estate at all, should 
not lie entitled to recover the money which he has expended in 
doing the repairs which the life-tenant has wrongfully neglected 
The only authority cited by the learned judge is one in which the 
question was merely whether the life-tenant was liable for per
missive waste (o) and is an application of the much disputed 
doctrine that there is no such liability unless the tenant is under 
an express obligation to repair. (See sec. 6, ante.) Clearly a case 
decided on this ground makes against rather than for the conclu
sion adopted.

41. Beneficiaries of a leasehold held in trust.—In a recent case
Wright, J., laid it down as a general rule that “the covenants of a 
trustee or assignor ordinarily bind the benefieiary or equitable 
assignee, so as to render him liable in an action on the covenants 
only when there is a privity of contract between him and the 
original lessor," and decided that, where the cestui que trust of a 
trustee who takes a lease with a covenant to repair occupies I he 
demised premises, as it is intended that she should do, and pays 
the rent, no equitable liability to repair could be predicated from 
the fact that she holds the beneficial interest in the lease, nor from 
that fact coupled with her occupation of the premises (p).

42. Guarantor of the performance of the covenant.—If it is 
apparent, upon an examination of the whole deed, that the lease

in In re Betty [18991 1 Ch. 821 [tenant for life hound to indemnify the testator's 
estate for dilapidations accruing after the testator's death, and for those 
alone]; Irish Master of the Rolls in Kingham v. Kingham [1897] 1 Ir. Rep. 
170 [remainderman adverse party here].

(a) In re Parry [1900] 1 Ch. 160.
(o) In re Cartwright (1889) 41 Ch D. 532.
(p) Ramage v. Womack [1900] 1 Q.B. 116.
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was intended to make a third person jointly liable with the lessee 
for the performance of the covenant to repair, as well as the other 
covenants, he will be charged as guarantor, even though a strict 
grammatical construction would jxnnt to a different result (q).

VIII. Judicial relief from the consequences of non-performance of 
the covenants.

43. In the course of an action on the covenants, —(o) At common 
law.—Under the old procedure it was held that, in an action of 
ejectment after breach of the covenant to repair, the court has no 
power to stay proceedings upon terms, unless the landlord 
consents (a).

(b) Under statutes.—The general Judicature Acts, it W'ould 
seem, only effect the operation of the above rule indirectly by 
enabling the tenant to raise in such an action one of the equitable 
defences of which he could not previously have availed himself 
without the assistance of the Court of Chancery (6). But the 
legal rights of the tenant have been considerably altered by sec. 
14, sub-sec. 1 of the Conveyancing Act, which runs as follows:—

“A right of re-entry or forfeiture under any proviso or stipula
tion in a lease, for a breach of any covenant or condition in the 
lease, shall not be‘enforceable, by action or otherwise, unless and 
until the lessor serves on the lessee a notice specifying the particular 
breach complained of, and if the breach is capable of remedy, re
quiring the lessee to remedy the breach and, in any case, requiring 
the lessee to make compensation in money for the breach, and the

(y) Cojdand v. Laporte (1835) 3 Ad. & E. 517. Liability predicted, 
where the words of the indenture were, in effect, that L & It covenanted 
to C that L would pay the rent, and further, that L, his executors, etc., would 
keep the premises in repair.

(n) Doe v. Ashby (1839) 10 Ad. & E. 71. For an instance in which 
proceedings were stayed by consent, see I)oe v. Brindley (1832) 4 It. & Ad. 84.

(b) In their annotation of sec. 57 (3) of the Ontario Judicature Act 
H.8.O. (1897) ch. 51 Messrs. Ilolmested and Langton state that it has not 
yet been settled whether the general power here conferred upon the High 
Court to relieve against all forfeitures should be construed as authorising 
relief against a forfeiture in a case where no relief would formerly have been 
granted by a court of equity. If a conjecture based upon a merely negative 
inference may be hazarded, the present writer ventures to suggest that the 
similar power bestowed by the English statute could scarcely have been 
regarded as being of wider scope than that which had previously been exer- 

jcised by courts of equity. Otherwise the provision noticed below would 
not have l>een inserted in the Conveyancing Act passed several years after 
the general statute. This circumstance affords some slight ground at all 
events for the view that the Ontario Judicature Act should be construed 
as being merely declaratory, and not as investing the courts with more ex
tensive powers.

See Ontario Judicature Act R.8.0. (1914) Ch. 56 sec. 16 and notes 
I thereon Ilolmested, 4th ed. (1915) n. 40.

See Holman v. Knox (1912) 3 D.L.R. 207 [where relief against forfeiture 
I/'. vî!?ue. °f R8- 2 of sec. 13 of the Landlord and Tenant Act, R.8.0. (1897) 
|t h. 170, is referred to in the judgment of Clute, J., at p. 235].

Annotation.
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Annotation, lessee fails within a reasonable time thereafter to remedy the 
breach, if it is capable of remedy, and to make reasonable compen
sation in money to the satisfaction of the lessor, for the breach ” (c).

This provision was intended to place the tenant in a better 
position than he was before the Act was passed (d). The principle 
which it is assumed to embody is that the power of enforcing a 
forfeiture should be treated as a mere security for the performance 
of the covenants—a theory which has very recently been carried 
to its logical conclusion in the decision that even if the order 
relieving against forfeiture directs that the necessary repairs shall 
be made within a specified period, and also, in general tern:?, 
permits the plaintiff to proceed on his judgment and recover 
possession if the defendant makes default in any of the conditions 
mentioned, it is still within the discretion of the court to enlarge 
the time given for making the repairs (e). The relief provided for 
may be granted though it is not claimed in the plaintiff’s pleadings 
(/). Rut the words of the Act are construed strictly in this respect, 
they do not enable an underlessee to obtain relief against a for
feiture for breach of the covenant to repair (fir).

The decisions resisting the sufficiency of the notice are 
already quite numerous. Their effect, so far as they bear upon 
the subject of the present article, is stated below (h).

The notice must be such as to give the tenant precise infor
mation of what is alleged against him and what is demanded of 
him (s).

“The notice ought to be so distinct as to direct the attention 
of the tenant to the particular things of which the landlord com- j

(c) 8ee remarks of Earl Loreburn, L.C., as regards the discretion given 
by this section in Hyman v. Rone (1912] A.C. 630.

(d) A notice under sec. 14 of the Conveyancing and Law of Property Act 
should be such as to enable the tenant to understand with reasoruiUe 
certainty what he is required to do, so that he may have an opportunity of 
remedying before an action for forfeiture is brought.

Fox v. Jolly (1916) 84 L.J.K.B. 1927.
See also Sullivan v. Doré (1913) 13 D.L.R. 910; Straus v. Internationii 

Hotel Windsor (1919) 48 D.L.R. «519.
Fletcher v. Hokes (1897] 1 Ch. 271. See Landlord and Tenant Ad 

R.8.O. (1914) ch. 155, sec. 20.
(e) Gaze v. London etc., Stores (1900) 44 Sol. Jour. 722, 109 L.T. Journ |

443.
(/) MUchison v. Thompson (1883) 1 Cab. & E. 72.

ÏBurt v. Gray (1891] 2 Q.B. 98. But see Hurd v. Whaley < 1918 
(K.B.) 260.

(A) “The notice required under sec. 14 of the Conveyancing Act correspond? 
in this respect to sec. 13 of the Landlord and Tenant Act,” R.S.O. (189* 
ch. 170.

Judgment of Clute, J., in Holman v. Knox (1912) 3 D.L.R. 207. Seel 
also Landlord and Tenant Act, R.S.O. (1914) ch. 155, sec. 20.

(») Horsey Estate v. Steyn (1899] 2 Q.B. 79.
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plains, bo that the tenant may have an opportunity of remedying
them" (j).

Hence, where there hae been a breach both of a covenant to 
build and of a covenant to keep in good repair, a notice is not 
sufficient which does not mention the latter breach (t).

Nor is the notice good if it is insufficient as to one of the 
breaches complained of, even though it sufficiently specifies other 
breaches (I).

On the other hand, the notice is not invalidated, as a whole, by 
the fact that one out of several breaches of the covenant to repair 
which are specified had never really l teen committed (m). So, w here 
the physical condition of the demised premises is the same at the 
time when the action was commenced as it was at the time when 
the notice was given, the tenant is held to have had sufficient 
notice when more than three months prior to the bringing of the 
action due notice had been served on him, although by demanding 
rent up to a later date, and so treating the lessee as tenant, the 
landlord is obliged to rely upon the right of action created by the 
state of the premises between that date and the date of the bring
ing of the action (n). Nor need the landlord go through every room 
in a house and point out every defect (o).

A month is a reasonable time to allow for remedying the breach, 
although there is a covenant in the lease that the tenant will rejeir 
three months after notice (p). But two days’ notice is not a 
reasonable notice where the tenant is required to make extensive 
repairs (q).

A good notice to repair may be given under the general covenant 
of the lease, although the landlord has previously served notice to 
repair within three months, in accordance with the terms of the 
special covenant, and the three months have not yet expired (r).

The clause in this section of the statute as to the requisition 
for compensation merely means that the landlord, if he wants 
compensation, shall inform the lessee that it is wanted, and not 
that the notice is bad unless the compensation is asked for («).

O') Fletcher v. Xokes (1897] 1 Ch. 274, holding that a notice to the 
lessee that “you have broken the covenant for repairing the inaide and out
side of the house” (describing them), contained in a specified lease, was 
sufficient to satisfy the statute.

(t) Jacob v. Down [1900] 2 Ch. 156.
(!) Gregory v. Strie [1898) 1 Ch. 652.
(m) Pannetl v. City of London, etc., Co. (1900] 1 Ch. 496.
See also New River Co. v. Crumpton (1917) 86 L.J. (K.B.) 614.
(n) Fenton v. Barnett (1897) 67 L.J.Q.B. 11, referred to in Holman v. 

Knot (1912) 3 D.L.R. 207.
(o) Fletcher v. (Votes |!697] 1 Ch. 271.
(/>) Gregory v. .Serfs (1898) 46 W.R. 440; (1898] 1 Ch. 652.
(g) Horsey Estate v. Slcyn |1899] 2 Q.B. 79.
(r) Cote v. Smith (1886) 2 T.L.R. 778.
(«) Lack v. Pearce (1893] 2 Ch. 271.

Annotation.
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A notice signed by one of the trustee-lessors and adopted by 
all is sufficient (<)•

Where a statement of claim seeks relief on the ground of for
feiture, and nothing else, and the notice is thus found to be insuf
ficient, the court will dismiss the action, and not proceed to try 
the case for the purpose of determining the amount of damages 
which should be awarded for the dilapidations (u).

In a recent case the English Court of Appeal refused to apply 
this provision for the benefit of a person who was seeking relief 
against forfeiture, after having entered into possession under im 
agreement for a lease.

Lord Esher considered that the provision was applicable not 
only in cases where there is an actual tangible lease in existence, 
but also where there is an agreement for a lease of which specific 
performance would be decreed, and the case before the court was 
not one in which the agreement could be enforced, inasmuch as the 
covenant to repair had been already broken when proceedings for 
forfeiture were taken. Lindley, J., declined to express any definite 
opinion upon the general question whether the statute was appli
cable whenever there was a right to specific performance. Rut 
it was unanimously held that this ground of relief, not having been 
relied upon at the trial nor put forward by the pleadings, was no 
longer open to the defendant (c). Compare sec. 44, note (d), post.

44. By the intervention of a court of equity.—(a) The general 
rule is that equity will not relieve against a breach of any coveiumt 
as to repairing, a distinction being taken between such covenants 
and that for the payment of rent (a) As regards the application 

. of this rule it makes no difference whether the action was brought 
for a breach of the general covenant to repair or the special cove
nant to repair within a certain period after notice (6), or to lay

«) Holman v. Knox (1912) 3 D.L.R. 207.
(u) Fletcher v. Nokes [18971 1 Ch. 271.
(r) Swain v. Ayres (1888) 21 Q.B.D. 289, affirming 20 Q.B.D. 585.
(a) Hill v. Barclay (1811) 18 Ves. 56; Wadman v. Calcraft (1804) 10 

Vee. 67; While v. Warner (1817) 2 Mer. 459. See Hyman v. Rose [1912] 
A.C. 623.

Where a lessee for years under covenants to pay rent and repair, made 
a hundred underleases, and the original lease was avoided for non-payiuent 
of rent, it was held, in a suit brought by six of the underlessees to be relieved 
against the forfeiture, that equity would not apportion the rent, and would 
only grant relief on condition that the petitioners paid the whole rent in 
arrear, and made such repairs as would satisfy the covenant in that regard. 
Having done this they might compel the rest of the undertenants to con
tribute. Webber v. Smith (1690) 2 Vern. 103. Richards, C.B., in Bract- 
bridge v. Buckley (1816) 2 Price Exch. 200, said he did not understand the

See Hurd v. Whaley (1918) 88 L.J. (K.B.) 260 as to relief of underlease? 
notwithstanding breach of a covenant to repair.

(b) See cases just mentioned. In HiU v. Barclay; ubi cit., Lord Eldon 
said that, in the case of a notice to repair, a Court will not speculate as to 
whether the repairs will be equally or more beneficial, if postponed to a time 
later than the period appointed.
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out a sum of money in repairs within a given time (c). Nor will 
a Court interfere for the enforcement of rights, the existence of 
which is dependent upon the performance of that covenant (d).

The special circumstances relied upon, as creating exceptions 
to this rule, will now be noticed separately.

(6) Accident, surprise, mistake, etc.—These ordinary reasons 
for equitable relief are, of course, no less applicable to covenants to 
reitair than in other cases (e).

(c) Notice to quit given by the landlord before his assertion of his 
rights under the covenant.—In a suit for specific performance of an 
agreement to give a lease, upon which possession has been taken, 
Vice-Chancellor Turner held that the liability of a lessee extends 
to default occurring after, as well as before, a notice to quit which 
he does not comply with, and that such a notice, so far from being 
a disjx nsation by the landlord of the obligations incumbent on 
the lessee, is rather to be regarded as a notice to the tenant to be 
more vigilant in the performance of his duties (/).

(d) Negligence of persons employed to do the repairs.—A lessee 
is responsible for the acts or omissions of the persons he employs 
to do the work required by a covenant to repair. That those 
persons may have neglected their duty, furnishes no equitable 
ground for relieving the lessee against the legal consequences of 
the breach of covenant (g).

(r) Bracebridge v. Buckley (1816) 2 Price 200, (dies. Wood, B.). The 
ground assigned for this decision was that the Court had no effectual means 
of ascertaining the amount of compensation, nor of seeing that it was applied 
to the performance of the covenant. In an old case, in which a lessee for 
a long term covenanted to lay out £200 upon the premises within ten years, 
and after thirty years the lessor brought, an action of covenant and recovered 
£150, the covenantor being only able to prove that £30 had been laid out, 
the Lord Keeper, though admitting the case to be a hard one, would neither 
give relief on the ground of excessive damages, nor decree that the money 
received should be laid out on the premises. Barker v. Holden (1685) 1 
Vern. 316.

(d) In Job v. Banister (1857) 26 L.J. (Ch.) 125, Lord Cranworth held 
that specific performance of a covenant to renew a lease at the expiration 
of term would not be decreed, where the premises were out of repair, and 
the covenant for renewal was subject to a proviso that all the covenants 
should have been performed. The condition as to the performance of the 
covenants was here regarded as still binding the lessee and his assigns, al
though the original lease had been once renewed, and in the instrument 
granting the renewal the provision as to such performance had not been 
inserted. In Gregory v. Wüson (1851) 9 Hare 683, Sir George Turner applied 
the principle that a court of equity will not enforce specifically an agreement 
for a lease under which possession has been taken and rent paid, where the 
evidence clearly shews that there has been such a breach of the covenant to 
repair, which was to have been inserted in the lease, that, if the lease had been 

; executed, the landlord would have had a right to enter and avoid it. Compare 
bwain v. Ayers, referred to in the last section (note v).

(•) See Hill v. Barclay (1811) 18 Ves. 56; Reynolds v. Pitt (1812) 19 Vee.

(f) Gregory v. Wüson (1852) 9 Hare 683.
(f) AToAw v. Gibbon (1856) 3 Drew. 681, 26 L.J. (Ch.) 433.
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(e) No person properly qualified to perform the covenant.—The 
fact r* there having been no personal representative of the lessee 
to perforin the covenant to repair is not an equitable ground of 
relief against the consequences of a breach (h).

i ) Lunacy of landlord.—In one case Lord Eldon enjoined an 
action of ejectment brought by the committee of a lunatic's estate 
again st a tenant who had rendered the term liable to forfeiture by 
his failure to repair within three months after notice. The 
principle adopted was that a court of equity would give relief 
wherever it seemed reasonable to suppose that a judicious land
lord, acting for himself, would not have taken advantage of the 
forfeiture, and it was remarked that care must be taken not to 
get rid of a good tenant by being too strict (t).

(g) Breach not uniful.—In one case Vice-Chancellor Turner 
declined to accept the contention of counsel that a court of equity 
would relieve tenants against the consequences of a breach of the 
covenant to repair, unless such breaches were wilful and obstinate 
(J). Some remarks of Lord Eldon (*) in which reliance was placed 
were explained as being meant to distinguish between such cases 
and cases of neglect arising from mistake or accident. The 
learned judge was of opinion that, at all events, where a man who 
know s that he is charged with a legal obligation, neglects to perform 
it, his neglect to do so must be deemed to be wilful, and, if he 
persists in it, to be obstinate.

(h) Assurances leading the tenant to suppose that the repairs 
need not be proceeded with will be treated by a Court as a ground 
for relieving him against the consequences of a failure to complete 
the repairs within the period fixed by a notice from the landlord. 
To raise an equity which will justify interference on this ground, 
the assurances must be given by the landlord himself or his 
authorised agent. Remarks made by the agent of a party with 
whom the lessor is negotiating for a sale of the premises, which, if 
it is carried out, will result in the demolition of the buildings, 
cannot be relied on for this purpose (I).

(t) Possibility of compensating the landlord for the breach.—In a 
much discussed case Lord Erskine enjoined a landlord from for
feiting the term for non-performance of a covenant to expend

(A) Gregory v. Wilson (1852) 9 Hare 683.
(i) Ex parte Vaughan (1823) Turn. & R. 434. Here the .proceeding! 

were stayed upon the completion of the repairs, and the tenant’s payment 
of the expenses of the legal proceedings, survey of the premises, etc., which 
the committee incurred by reason of the tenant’s default.

(1) Gregory v. Wilson (1852) 9 Hare 683.
(k) Hiu v. Barclay (1811) 18 Ves. 56, referred to in Holman v. Knot 

(1912) 3 D.L.R. 207; Reynolds v. Pitt (1812) 19 Ves. 134.
(l) Hannam v. South Ijondon Waterworks (1816) 2 Mer. 65, per Lord 

Eldon, p. 67.
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£200 in five years upon the demised premises (m). The money to 
be thus laid out was considered to be in effect a substitute for a 
certain amount of rent, and the case was really decided upon the 
analogy of those which iiermit relief against forfeiture for non
payment of rent (a), and upon the principle that relief is in the 
discretion of the Court, and that, where there is a covenant 
specifying a liquidated sum to be laid out in repairs to be a given 
time, the landlord could not be injured by the expenditure of that 
sum (o). Special emphasis was laid upon the fact that the suit 
was not in relation to a mere covenant to repair, and an ejectment 
brought under the clause of re-entry. The ruling, therefore, was 
not intended to break in upon the general rule stated at the begin
ning of this section. But, making every allowance for the circum
stances which differentiate it from other decisions of this type, it 
seems impossible to regard it as good law, especially as it has been 
treated with very scant respect in later cases (p).

(;') Pendency of negotiations with a third party, looking to the 
total destruction of the subject-matter.—In one case Lord Eldon 
said that he was strongly of the opinion that a Court of Equity 
should interfere where the lessor is insisting that the lessee should 
repair the demised premises, pending a treaty with a third party, 
result of which, if it is completed, is that the premises will be 
immediately afterwards pulled down. But no direct ruling upon 
th" point was made (q).

As the rule that such negotiations cannot be considered in 
assessing the amount of damages recoverable by the lessor has

(m) Sanders v. Pojte (1806) 12 Ves. 282. The only other ease in which 
a similar decree was rendered seems to be Hack v. Leonard (1723) 9 Mod. 

,91, where, upon the broad ground that compensation could be made, the 
tenant was, upon payment of damages, relieved against a breach of a general 
covenant to repair. This case was referred to with disapproval by Lord 
F.ldcn in Hill v. Barclay (1811) 18 Ves. 56 (p. 61), and regarded as having 
been decided on the ground that, if the repairs of the premises are done at the 
close of the term, the landlord would have his premises in excellent condition 
from them not having been done sooner. The report was described as a 
“loose note.” In Bracebridge v. Buckley (1816) 2 Price 200, Richards, C.B., 
declared himself unable to understand the precise ground of the decision 

I in Hack v. Leonard.
The judgment of Earl Loreburn L.C. in Hyman v. Rose [1012] A.C. 

1630-632 indicates that relief should be granted from any forfeiture upon 
Idejiosit of a sufficient sum to secure the restoration of the buildings to their 
[former condition at the end of the lease. Followed in Sullivan v. Doré (1913) 
113 D.L.R. 910, and Straus Land Carp. v. International Hotel Windsor (1919) 
|48 D.L.R. 519, 45 O.L.R. 145.

(n) Sec ante, note (a).
I (o) See the remarks of Lord Eldon in Hill v. Barclay ; see Holman v. 
U.nor (1912) 3 D.L.R. 207.
I Hracebridae v. Buckley (1816) 2 Price 200; Hill v. Barclay
111811) 18 Ves. 56. The latter case, however, did not categorically over
rule the derision.

(y) Hannam v. South London etc., Co., 2 Mcr. 65 (p. 67).

Annotation.
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Annotation. been recently applied under the Judicature Act of 1873, which 
declares that equitable shall prevail over legal principles where 
there is a conflict between the two (r), it is, perhaps, permissible to 
infer that this doctrine of the learned Chancellor would not now 
meet with approval if it became necessary to decide as to its 
soundness.

(k) Judgment in action obtained by default.—Where a default 
judgment has been obtained by the lessor in an action of ejectment 
under such circumstances that it cannot be considered either as 
a confession by the lessee of the breach of the covenant to repair 
or an adjudication upon evidence that there has been a breach, 
a Court of Equity will not refuse relief against the judgment, 
unless it is clearly proved that there has been a breach («).

IX. Defences to actions for a breach of the covenant.

(As to the Statute1 of Limitations as a bar to the action, see 
sec. 12, ante.)

45. Recovery of damages in a previous action.—In an action by 
a lessee against a lessor it has been held that, as a covenant to keep 
in repair is one of such a nature that there is a continuing breach 
as long as it remains unperformed, the former recovery of damages 
is not a complete defence, but only goes in mitigation of damages, 
and that the position of the defendant in this respect is not 
strengthened by the fact that the lessor has not expended upon 
repairs the sum awarded him as damages hi the former action (<v 
A similar rule doubtless prevails in cases where the lessee is defend
ant. (See sec. 12, ante). It is, in fact, logically involved in the 
principle by which the right of the lessor, as covenantee, to sub
stantial damages is qualified to the extent that any damage s which 
may previously have been recovered must be taken into account in 
any subsequent action. (See sec. 56, post).

46. Repairs executed after the commencement of the action. - 
Repairs made while the suit is pending are not a ground for 
abating it, but, at most, a ground for qualifying the damages ih)

(r) Conquest v. Eblwtts [1896] A.C. 490. See see. 60, post.
(«) Banford v. Creasy (1862) 3 GifT. 675. In this case the lessee was 

restored to jxisscssion, having accepted the offer of the lessor to waive all 
objection to the relief asked, if all his costs of suit, both at law and equity, 
rent, and expenses for repairs, were paid. Kindersley, V.C., distinguished 
the cases of Hill v. Barclay, 18 Ves. 56; Reynolds v. Pitt, 19 Ves. 134; Çrcgori 
v. WUson, 9 Hare 683, on the ground that these were cases in which the 
plaintiff in equity came seeking an injunction to restrain proceedings at law, 
confessing a breach of covenant, and asking for relief to restrain Ids landlord 
from trving the question upon his strict legal right. It was pointed out that 
Iiord Eldon in the first of these cases had by no means enunciated the broad 
principle that the Court would not under any circumstances grant relief for 
a breach.

(а) Coward v. Gregory (1866) L.R. 2 C.P. 153, 36 L.J.C.P. 1.
Teller v. Fisher (1910) 3 Alta. L.R. 423; 15 W.L.R. 400.
(б) Anon. (1573) 3 Leon. 51.
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Accordingly, upon proof being given that the leasee has expended 
money in repairs after the commencement of the action, the lessor 
is, at all events, entitled to nominal damages (c).

47. Dilapidations due to lessor's unlawful act.—A lessee coven
anted to repair, and that, if he should fail to do it, the lessor might 
execute the repairs and sue for the sum expended. In an action 
for non-payment of money thus spent, the lessee pleaded that 
the dilapidations so repaired were caused by the wilful trespass of 
the lessor. On demurrer this was held not to be a defence, but 
only the subject of a cross action (a).

47a. Transfer of defendant’s interest prior to the commence
ment of the action.—In an action by a lessee against a sublessee to 
recover the sum spent by the former in doing repairs to prevent 
the forfeiture of the term by the supreme landlord, it is no defence 
that the defendant had, before the commencement of the action, 
transferred his interest in the premises to another person who had 
rebuilt them entirely (6). Compare the rule that an assignee of 
the term cannot, by assigning over, get rid of his liability. Sec. 
37 (a), ante.

48. Impossiblity of performance without the commission of a 
trespass. -On general principles it is clear that the landlord cannot 
obtain any satisfaction for the non-iierformance of a covenant as 
to repairs in any case where the circumstances arc such that the 
repairs cannot be lawfully made unless the permission of the land
lord is first obtained, and that permission is withheld. But a plea 
that the plaintiff prevented the defendant from entering so as to 
do the repairs covenanted for is bad, where the facts, as stated, 
shew that, prior to the commencement of the action, the defendant's 
reversionary estate, succeeding on the determination of an under
lease which was relied upon as preventing the entry, had already 
vested in possession, and that there was accordingly nothing to 
prevent his entering for the residue of the term ami making the 
repairs in question (o).

The position of a tenant who cannot repair without committing 
a trespass against some third party depends upon the terms of his 
covenant. In a case in the Ontario Court of Appeal, Hagarty, 
C.J.O., considered that, under a general covenant by the tenant to 
keep fences in repair, it was no defence to an action for a breach, 
that the line fence, for the non-repair of which the action was

(c) Murony v. Ferguson (1874) Ir. R.C.L. 8 551 [new trial directed for 
ihc reason that the jury gave the lessee the benefit of the payment, not for 
the purpose of reducing damages, but of rendering n verdict in his favour).

(It) Kelly V. Moulds (18(13) 22 U.C.R. 467.
(U Volley v. Streeton (1823) 3 D. & R. 522, 2 B. * C. 275.
(a) Baddeley v. Vigors (1854) 4 El. & Bl. 71.
7—52 D.L.R.
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Annélation, brought, was on the land of the adjoining proprietor—at all events, 
so long as that proprietor raised no objection to its position. Pat- 
teson, J.A., declined to express a decided opinion on this point; 
Osler, J.A., did not notice it at all (6).

The question is certainly one which needs further discussion 
before the opinion of the learned Chief Justice can lie accepted as 
sound. Clearly the repairs could not be done under such circum
stances without committing a tre spass on the adjoining proprietor’s 
land, and it is far from being self evident that this is one of the 
cases in which a person is obliged to elect between the consequences 
of a breach of contract, or of the trespass without which it is 
physically impossible to avoid that breach. Only a covenant 
couched in unqualified terms and clearly covering the fence in 
question can place the tenant in such a dilemma. It is difficult to 
admit that this effect can be justifiably attributed to a covenant 
like the one under discussion. Primâ facie, at all events, such a 
stipulation is applicable only to the fences which were, as a matter 
of fact, on the demised premises. It is a rather startling proposit ion 
that a tenant may be regarded as bringing himself within the 
purview of the rigorous doctrine as to unconditional stipulations, 
where, so far as the words of the covenant are concerned, he cannot 
be charged with any agreement at all in respect to the subject 
matter of the alleged breach. The result of predicating liability 
under such circumstances would be, it is submitted, to carry6 7 that 
doctrine to a length which is not warranted either by principle or 
authority.

49. Impossibility of performance resulting from the rebuilding 
of the premises by the tenant.—In a case where the tenant's per
formance of the covenant has been rendered impossible by his 
own act in taking down, without the landlord’s permission, the 
buildings demised, and re-erecting others not satisfying the 
description contained in the lease, his inability to escape the 
consequences of the non-performance results immediately from 
the general principle that no one can reap any advantage from his 
own misfeasance (a). According to an old decision the tenant must

(6) Houston v. McLaren (1887) 14 A.R. (Ont.) 107.
(a) Maddock v. Mallett (Exch. Ch. i860) Ir. C.L. 173, see sec. 12, ante 

for the facts. In Sinclair v. Gordon (1821) 3 Bligh. 21, the tenant was hound 
to keep the demised houses in tenant able condition, and leave them so a! 
his removal, but there was no provision in the lease authorizing him to pull 
down the old buildings without rebuilding the same, or substituting other 
buildings instead thereof, but he was authorized to build a certain addition. 
The tenant pulled down the old buildings and erected new ones with an 
addition thereto. Held, that he was entitled only to the value of so much 
of the new buildings as ought to be considered an addition under the terms 
of the lease, and not a substitute for the old buildings.

Audet v. Jolicoeur (1912) 5 D.L.R. 68 (as to the right to put up new 
buildings].
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lie held liable, even where his reason for rebuilding the premises 
was that they were so dilapidated that they could not be kept in 
repair.

“ Where he hath by his own act tied himself to an inconvenience, 
he ought at his peril U> provide for it” (6).

Such a doctrine, however, is hard to reconcile from a logical 
standpoint, with that which declares the covenant to be adequately 
performed if the demised buildings are re-erected by the tenant 
after their destruction by some cause for which the tenant is not 
responsible. (Sec. 19, ante, and secs. 51, 52, post). Supposing the 
impossibility of keeping the old premises in repair to be established 
by the evidence, and the new ones to be substantially the same as 
those which they replace, the common sense view of the situation 
rather seems to be that the action must fail at the outset from 
want of proof of any legal injury.

50. Impossibility of performance arising from the act of the 
legislature.—This is, of course, a valid defence. Hence a railway 
company, to which the legislature has compelled a person to sell 
his land, is not an assignee for whose breach of a covenant binding

j himself and his assigns he must answer (a).
51. Vis major as an excuse for non-performance. — According 

I to Sheph. Touchst. (p. 174), a covenant to repair a house before a
certain day is excused where the plague is in the house before and 
until the day; but the obligation must be performed within a 
convenient time after the plague ceases. Considerable doubt, 
however, is thrown upon the correctness of this doctrine by later 
decisions in which a more stringent effect is ascribed to express 
covenants of a similar tenor (a). But a stipulation to repair before 

I a certain day is quite unusual. The form in which the question, 
I whether this or a similar kind of practical impossibility is a defence 
1 most commonly arises is merely this: how far is the tenant entitled 
I to rely on vis major as an excuse for a temporary default in 
I respect to performance? In cases turning upon this question the 
1 law is presumably still what was indicated by one of the older 
I authorities in which a lessee who had covenanted on pain of 
I forfeiting a certain sum of money, to sustain and repair the banks

(6) Wood v. Avery (1600) 2 Leon. 189, distinguishing cases in which 
I the action is one for waste [plea that the premises were so rebuilt and after- 
I wards kept in repair, held not to be an answer to an action on a bond con- 
■ ditioned to be void, if the lessee should maintain and repair the demised
I premises],

(a) liaily v. DeCrespigny (1869) L.R. 4 Q.B. 180.
(a) See Shubrick v. Salmond (1765) 3 Burr. 1637 (bad weather no excuse 

Ifor breach of absolute agreement to freight a ship at a certain place by a certain 
|dav]; linker v. Hodgson (1814) 3 M. & 8. 267 [prohibition of intercourse by 
authorities on account of the prevalence of infectious disorder, not a sufficient 
(excuse for failure to send a cargo on board a ship].

Annotation.
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Annotation. 0f a river, so as to prevent it from overflowing a meadow, was 
held to be excused from the penalty if the banks were destroyed 
by a great, outrageous and sudden flood, but to be still bound to 
repair the banks within a convenient time (6). The following 
passage is the locus classicus on the subject and is still frequently 
quoted:

“Where the law creates a duty or charge, and the party is 
disabled to perform it without any default in him, and hath no 
remedy over, there the law will excuse him; as in the case of waste, 
if a house be destroyed by tempest, or by enemies, the lessee is 
excused. But when the party, by his own contract, creates a duty 
or charge upon himself, he is bound to make it good, if he may, 
notwithstanding any accident by inevitable necessity, because he 
might have provided against it by his contract” (c).

See also the following section.
52. Destruction of the subject-matter of the covenant by fire.—

It has been settled by a large number of decisions extending over a 
period of three hundred years that, unless the covenant is expressly 
made subject to an exception in ease of fire or other inevitable 
accident, the tenant still remains bound by his agreement to 
repair, even when the house, or othe/ thing to be repaired, has 
ceased to exist in specie, owing to some event for which he is not 
responsible, whether such destruction be due to an accidental 
fire (a), or lightning (6), or the operation of the waves of the sea (c),

(b) Dyer, 33, a, 10. That an overflow of land by a tempestuous sea 
is not waste, see (1) Griffith's Case (1564) Moore 69, 187; (2) Ibid (1564) 73, 
200; 8.C. Kcilway, 206. See Butcher v. Hagcll 38 N.8.R. 517.

(c) Paradine v. Jane (1647) Aleyne 26, p. 27, Dy. 33.
(а) Poole v. Archtr (1685) 2 Show. 401, Skinn. 210, and cases cited note 

(f), infra. Whether the general words of the statute of 6 Anne, ch. 31, re
lieving occupiers of premises from all responsibility for accidental fires should 
be regarded as having the effect of abrogating this rule of the common law 
is a question which does not appear to have been considered. On general 
principles, it seems not unreasonable to contend that the parties may he 
assumed to have contracted with reference to the special rule of liability 
declared by the legislature to be thenceforth applicable to all persons of a 
class which includes tenants.

As to the exception of “fire” in the covenant to repair Ddamattcr v. 
Brown (1905) 9 O.L.R. 351; as to liability of tenant as regards destruction 
of the premises by fire Murphy v. Labbé'i 1897) 27 Can. 8.C.R. 126, Klock 
v. Lindsay (1898) 28 Can. 8.C.R. 453.

(б) Paradine v. Jane (1647) Aleyne 26.
(c) Meath v. Cuthbert (1876) lr. Rep. 10 C.L. 395. In this case the 

Court was not obliged to go further than to hold that a lessee is not exon
erated from a covenant to repair, as long as the subject-matter of the demise 
continues to exist, though some of the land has been swept away by the sea, 
and the residue rendered quite valueless. But the other cases cited in this 
section shew that the tenant could not have escaped liability, even if the 
whole of the land demised had been swept away. Compare also Brecknock 
v. Pritchard (1796) 6 T.R. 750, where it was held that, under an unqualified 
covenant to build a bridge and keep it in repair, the covenantor is bound 
to rebuild, even though the bridge is carried away by an extraordinary flood.
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or to the act of a public enemy (d). The rule is the same both in 
law and equity (s). Performance of the covenant under such 
circumstances can, it is clear, only be attained by replacing its 
subject-matter, a conception which Ends a more distinct expres
sion in the form in which the rule is not uncommonly stated, vis., 
that the tenant must rebuild after the destruction of the leased 
premises by fire (/).

The effect of this principle is also to render a tenant still 
liable on hie covenant to pay rent, even though the premises are 
destroyed by any of the causes alcove mentioned (g) ; and the 
obligation of this covenant, being distinct from, and independent 
of, that which is created by the covenant to repair, remains 
unaffected by any qualification which may be introduced, for 
the benefit of the tenant, into the covenant to repair. Hence 
even where the covenant to repair is expressly made subject to an 
exception of casualties by fire, the tenant remains liable for the

(d) Paradine v. Jane (1647) Dy. 33, Aleyne 26.
(eI Meath v. Cuthbert (1876) Ir. Rep. 10 C.L. 395.
(/) Walton v. Waterhouse (1773) 2 Kaund. 420, 3 Keb. 40; Bullock v. 

Dommitt (1796) 6 T.R. 650; Digby v. Atkinson (1815) 4 Camp. 275; Torriano 
v. Young (1833) 6C. A P. 8; Pym v. Blackburn (1796) 3 Ves. 34; Morrogh v. 
Albyne (1873) Ir. Rep. 7 Kq. 487; Hoy v. Holt (1879) 91 Pa. 88; McIntosh 
v. Lown (1867) 49 Barb. 550. "When the lessee covenants that he will 
repair and keep in good and sufficient reparation, without any exception, 
this imparts that he should in all events repair it; and in case it be burnt 
or fall down, he must rebuild it, otherwise he doth not keep it in good and 
sufficient reparation.” Chesterfield v. Bolton (1739) 2 Com. 627. A sim
ilar principle is controlling in cases of what are known in Scotch law as 
feu-contracts. Clarke v. Glasgow Ass. Co. (1854) 1 Macq. H.L.C. 668, 
citing Knglish decisions as to lessees. Here the feuar’s liability was declared 
not to be so limited that he was merely compilable to apply to the re-erection 
of the destroyed building, the sum for which he had bound himself to in
sure the premises. The House of Lords approved the doctrine of Lord 
Kllenborough in Digby v. Atkinson, supra, 278, that such a stipulation as 
to insurance is introduced merely that the tenant may have the means of 
performing this covenant.

In Davis v. Underwood (1857) 2 H. A N. 570, the case was suggested of 
a man being under a covenant to repair a house, but not to rebuild it if it 
should be burnt down. Bramwell, B., thought that no action could be main
tained by the lessor on the covenant to repair, because he would have sustained 
no ilamage. The equitable principle that a person taking the benefit of a 
Ix-quest must perform the conditions upon which it is made, sometimes
1 reates a responsibility similar in character and extent to that which a tenant 
incurs by his express contract. Thus, if a testator directs his trustees to 
allow a designated person to occupy a mill, etc., so long as he shall think 
proper to do so, "he nevertheless keeping the premises in good and tenantable 
condition,” and pay a certain rent, that person, if he accepts the gift, must 
reinstate the premises if they are destroyed by an accidental fire, and pay the 
rent in the meantime, cannot escape the liability by declining any longer 
to retain them. Gregg v. Coates (1856) 23 Beav. 33, relying on In re Spingley, 
3 Mac. A G. 221, a case of a devisee for life with a condition for keeping the 
premises in repair.

(g) Paradine v. Jane (1647) Aleyne 26; Dy. 33; Monk v. Cooper (1740)
2 Str. 763, 2 Ld. Raym. 147; Baker v. Holtpzaffell (1811) 4 Taunt. 45; Ison 
v. Gorton (1839) 5 Bing. (N.C.) 501.
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stipulated rent, even though the premises have been burnt down, 
and not rebuilt by the lessor (h). Under such circumstances a 
court of equity will not enjoin an action for the rent (t).

As to the rule that the covenant to repair ceases to be “usual," 
in the sense in which that word is used in suits for specific per
formance of agreements for leases, if there is a proviso as to non
liability in case of the destruction of the premises by fire or 
tempest, see sec. 13, ante.

53. Agreement subsequently modified by the consent of the 
landlord.—If the tenant seeks to bar the action on the theory of a 
subsequent accord bast'd upon mutual promises on his part to 
repair and on the landlord’s part to forl>ear to sue, he cannot 
succeed if the contract set out in his plea is merely executory, and 
no good consideration is shewn for the promises (a).

If the agreement to repair is, as is customary', under seal, it 
cannot be discharged by a parol license (6).

54. Waiver of the right of action by the landlord.—(a) Acceptance 
uf rent after breach.—The receipt of rent up to a date subsequent 
to that at which the premises have been put into good repair is a 
waiver of the right of forfeiture for such dilapidations as may have 
previously existed (a). But the doctrine that the tenant ’s failure 
to repair constitutes a continuing breach of a covenant to keep in 
repair (sec. 12, ante), obviously involves the corollary that, if the 
dilapidations which existed before the rent was paid remain 
unremedied after the payment, the right of action, whether for 
damages or in ejectment, still remains intact. In other words, the 
right of action under such circumstances is not waived by the

(A) Helfour v. Weston (1786) 1 T.R. 310; Brown v. Preston (1825) Sup. 
Ct. Dec. Newfoundland 491. But see Central Agency Ltd. v. Hotel Dim of 
Montreal. 27 Que. S.C. 281.

(i) HoltpzaffeU v. Baker (1811) 18 Ves. 115; Hare v. Groves (1796) 3 Anstr. 
696, lier Macdonald, C.B.

(а) Bayley v. Homan (1837) 3 Bing. (N.C.) 915, 5 Scott 94, holding 
an action not to be barred by a plea stating that, after covenant broken, 
an agreement was entered into between the plaintiff and the defendant 
to the effect that, in consideration that the defendant at the request of the 
plaintiff had become tenant of the premises from year to year at a certain 
rent, and had at request of plaintiff, promised to repair the premises before 
a specified date, plaintiff would give time till such date for the reparation 
without bringing an action, and that, in case the premises should be repaired 
by that date would relinquish all claim in respect to the breach.

(б) Hcudinson v. Clarke (1845) 14 M. & W. 187.
(a) Pellatt v. Boosey (1862) 31 L.J.C.P. 281 (Byles, J., while agreeing 

with the rest of the court as to this general principle, pointed out that an
other special ground for refusing to allow the action to be maintained was 
afforded by the fact that the plaintiff by describing in his declaration the 
breach as one which occurred “(luring the existence of the term” had acknow
ledged that the term had existed down to the end of the period during which 
the premises had been in a state of disrepair). See Fawcett Landlord and 
Tenant 3rd Ed. p. 499; also Moore v. Allcoats Mining Co. 11908) 1 Ch. 575 
and Balagno v. l^eroy (1913) 10 D.L.R. 601 and annotation.
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landlord’s acceptance of rent, such acceptance being construed 
merely as an admission by him that the tenancy subsisted up to 
the end of the period for which the rent was paid (6). Still less is 
the lessor’s right of action for a breach by the lessee lost by his 
acceptance of rent from the lessee’s assignee (c)

The rule is different where the covenant broken is of such a 
nature that the breach is not a continuing one. For example, 
where the tenant has broken a covenant against underletting, the 
landlord, if he accepts rent or brings an action for it, even after he 
has instituted proceedings in ejectment, is deemed to have waived 
his right of re-entry (</). This distinction constitutes one of the 
grounds upon which two Ontario decisions are based. In one of 
these it was held that the removal of a fence cannot be set up as a 
ground of forfeiture if the landlord, with knowledge of the facts, 
accepts rent from the tenant (e). The position was distinctly

(b) Chauntler v. Robinson (1849) 4 Exch. 163 [covenant here was to 
repair “when and so often as need or occasion should require during all the 
term',|; Ainley v. Halsden (1857) 14 U.C.Q.B. 535; Thompson v. Baskerville
|S77 40 U.C.Q.B. 614.

Where the premises continue in the same state of disrepair between 
the date up to which rent is claimed and the date at which an action of eject- 
rrent for breach of covenant is brought, the demand for rent is not incon
sistent with the right to maintain the action. Penton v. Barnett (1897) 
L.J. (Q.B.) 11.

Where an action is brought for non-repair after notice, and an order 
of court is made by the consent of the parties, enlarging the time for the com
pletion of the repairs, the landlord’s subsequent acceptance of the rent for 
the current quarter is merely an admission that the lessee was tenant up to 
the end of the quarter and does not oj>erute as a waiver of the right of for
feiture if the repairs .are not completed at the date fixed. Doe v. Brindley 
(1832) 4 B. & Ad. 84; Doe v. Jones (1850) 5 Exch. 498. The breach of a 
contract to repair within a reasonable time being a continuing breach is 
not waived by the landlord’s acceptance of rent in such a sense that the 
reasonable time which the tenant has for the repairs shall be deemed to run 
from the date of the acceptance and not from the date when the premises 
fell into disrepair. Doe v. Baker (1850) 5 Exch. 498. Where the landlord 
has given the tenant notice to repair, an acceptance of rent after the expir
ation of the period within which the tenant is required to make the repairs 
is not a waiver of the forfeiture which the tenant incurs by failing to complete 
the repairs before the period is expired. Cronin v. Rog\rs (1884) 1 Cab. & 
E. 348, per Denman, J. Fryett v. Jeffreys (1795) 1 Esp. 393 [apparently 
the action is here conceived of as being brought on the general covenant 
though the report is not clear upon this point], Holman v. Knox (1912) 
3 D.L.R. 207.

Where a notice pursuant to sec. 14 s.s. 1 of the Conveyancing Act is 
given by a lessor to a lessee requiring specific breaches of a covenant to re
pair to be remedied, and such notice is only partially complied with; the 
acceptance afterwards of rent by the lessor, although a waiver of the for
feiture of the lease at the time such rent is due does not deprive the lessor 
of his rights of re-entry, if the breaches are continuing.

Sew River Co. v. Crumpton 86 L.J.K.B. 614; [1917] 1 K.B. 762.
(c) Bacon’s Abr. (D. 4).
(d) Dendy v. Nicholl (1858) 4 C.B.N.8. 376.
Straus Corp. v. International Hotel Windsor (1919) 48 D.L.R. 519.
(c) Uighton v. Medley (1882) 1 O.R. 20.
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Annotation, taken that the removal of the fence, even if it was a breach of a 
covenant to repair fences, was not a continuing breach. In tin- 
other case a precisely similar conclusion, and on the same ground, 
was arrived at with regard to the breaking of a doorway into mi 
adjoining room (/).

Except in so far as these rulings may be sustained on the 
essentially equitable ground of acquiescence (see next section), 
the writer ventures to think that they are contrary both to principle 
and authority. From a logical standpoint, the quality of the act 
of removing a fence is plainly quite immaterial in an action the 
gravamen of which is that the fence was suffered to remain out of 
repair. The only question to be decided is whether the tenant 
had or had not put it in the condition contemplated by the cove
nant. The fact that he had removed the fence necessarily implies 
that he had not put it in that condition, and that it was still out 
of repair. Such being the situation, there was obviously a breach 
of the covenant, and a breach which had continued up to the time 
when the action was brought. The authorities above cited arc, 
therefore, decisive of the landlord’s retention of his right to forfeit 
the term in spite of his acceptance of the rent. To hold otherwise 
would, under the supposed circumstances, involve the preposterous 
result that a tenant can, by annihilating the subject-matter of 
the covenant, place the landlord in the dilemma of losing his rights 
of action if he continues to recognise the lease as an existing 
obligation at any time after he has ascertained that the restoration 
of the subject-matter must be effected before it is physically 
possible to restore the covenant. The bare statement of such a 
doctrine is sufficient to expose its unsoundness.

(b) Effect of notice to repair given prior to action on general 
covenant.—The principle that the general covenant to repair and 
the covenant to repair after notice are independent obligations, 
(sec. 8, ante), clearly involves the corollary that the landlord docs 
not, by giving notice to repair, waive his right to bring an action 
for damages on the general covenant (g).

His position, after giving such notice, with respect to his right 
to forfeit the term, depends upon the actual terms in which the 
notice is couched. Even though the lease contains both a gene ral 
covenant to repair and a covenant to repair after three months’ 
notice, the service of the notice will not preclude him from 
subsequently maintaining ejectment on the general covenant 
before the expiration of the three months, if the phraseology of the 
notice is such as to render it applicable to the general rather than

(/) Holderness v. Lana (1886) 11 O.R. 1.
(g) Doe v. Meux (1825) 4 B. & C. 606. Holman v. Knox (1912) 3 

D.L.R. 207; see also Straus Carp. v. International Hotel Windsor (1919) 
48 D.L.R. 519.
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to the special covenant—as where the tenant was required forth
with to put the premises in repair, agreeably to the covenant in 
that regard (h)\ or applicable to both covenants—as where he 
was notified to repair in accordance with the covenants of the 
lease (t). On the other hand, by serving an unequivocal notice 
to repair within the period provided for by the special covenant, 
the landlord is deemed to have waived his right to forfeit the term 
under the general covenant until the expiration of the conventional 
period. The notice, it is said, amounts to a declaration that the 
landlord will be satisfied if the premises are repaired within three 
months, or as Holroyd, J., preferred to put it, operates as an 
admission that the tenancy would continue for three months. If 
this were not the rule, the landlord might be able to bring eject
ment after the tenant had put the premises into complete repair 
pursuant to the notice (j).

(c) Eviction.—(See also sec. 11, ad fincm). Any act of the 
landlord amounting to an eviction, although it may not deprive 
him of his right to recover damages for a breach of the covenant 
to repair, is regarded as a waiver by the landlord of his right to 
take advantage of the condition of re-entry (k).

55. Landlord’s acquiescence in the non-performance of the 
covenants.—Under appropriate circurr stances, the equitable plea 
that the landlord acquiesced in the non-performance of the cove
nant to repair, will constitute an effective defence (a). Such a 
plea is not made good unless the tenant establishes not merely the

(h) Roe v. Paine (1810) 2 Camp. 520.
(t) Few v. Perkins (1867) L. R. 2 Kxch. 02.
(» Doe y. Meuz (1825) 4 B. A C. 006. 7 D. & R. 98, 1 C. & P. 346. In

another case it was held that the principle which prevents the pursuit of
inconsistent remedies operates so that a lessor who gives the lessee notice 
to repair within two months, under a clause in one of the covenants providing 
that, if the repairs should not be executed within the period specified, the 
landlord might execute them himself and distrain upon the tenant for the 
expenses, is thereby deemed to have waived his right to proceed under the

reral power of re-entry, as for condition broken. According to Patteson, 
the situation, after the notice had been given, was this: “The landlord 
says, I shall take advantage of the proviso enabling me to compel you to 
repair, or, if you do not repair within the two months, toperform the repairs 

myself, and, on so doing, to distrain, not to re-enter. The tenant thus had 
the option given him, and exercised it by not repairing." Lord Denman 
considered that a notice given after the expiration of the original period 
of notice that, if the lessee did not agree to certain terms in three days, he 
would be held to his covenant was not a reasonable notice such as would 
revive the right of action in the general covenant. Doe v. Lewis (1836) 5 
A. & E. 277.

(1) PeUatt v. Boosey (1862) 31 L.J.C.P. 281.
(o) Hill v. Barclay (1811) 18 Ves. 56. Evidence that a tenant neglected 

to repair in a reasonable time, merely because he is uncertain whether a new 
ease will be granted him, negatives any inference of acquiescence on the 
landlord’s part in the property remaining out of repair. Job v. Banister
(1857) 26 L.J. (Ch.) 125.
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Annotation, landlord's previous knowledge of, but his assent to the changed 
conditions (6). Whether this assent shall be implied must lie 
determined from the evidence introduced. In an Ontario case 
referred to in the last section, the landlord was held to be precluded 
from taking advantage of a breach of the covenant where he had 
at first raised objections to the alteration of the premises, but, 
after a single conversation on the subject, had made no further 
complaint (c). There the whole consideration for the term had 
been paid in advance, so that the case was not complicated by 
questions arising out of the acceptance of rent. The mere fart 
that the tenant has been allowed to remain in possession for time 
years after the breach of the covenant is not a sufficient ground 
for the interference of a court of equity to restrain the landlord 
from forfeiting the term where no rent has been received during t hat 
period, nor the subsistence of the tenancy otherwise recognised (if.) 
Still less can the principle of acquiescence be applied with the 
result of creating an implied promise on the landlord’s part to 
pay for the alterations on the premises where a tenant, instead of 
repairing, as his covenant requires him to do, rebuilds (e).
A". Measure of damages in actions brought prior to the expiration

of the term by the ground landlord against his immediate lessee
56. Substantial damages may always be recovered.—In a nisi 

prius ease, it was ruled by Rolfe, B., that where a tenant for years 
agrees to repair, and the premises are destroyed by fire without 
his fault, the landlord cannot, in an action brought before the 
expiration of the term, recover more than nominal damages fur 
a breach of this agreement (a).

“Otherwise he might put the sum awarded in his pocket and 
then bring another action against the defendant for non-repair, 
in which action he would, on the principle contended for, be 
entitled again to recover substantial damages.”

But this case is quite contrary to the general current of autho
rity. The objection adduced by the learned judge, as licing 
conclusive against the allowance of more than nominal damages 
manifestly does not carry the decisive weight ascribed to it, for 
although the lessor would not be debarred from commencing a 
second action the next day after he had received the damages 
awarded in the first, he could not recover substantial damages

(6) (lange v. Ijockivood (1860) 2 F. & F. 115. Straus Carp. v. Inter- I 
national Hotel Windsor (1919) 48 D.L.R. 519 [the landlord consented in this I 
instance to only part of the changes made].

(c) Hulderness v. Lang (1886) 11 Ont. Rep. 1.
(d) Bracebridge v. Buckley (1816) 2 Price 200.
(e) Sinclair v. Cordon (1821) 3 Bligh. 21.
(a) Marriott v. Cotton (1848) 2 C. & K. 553; as to liability of tenant I 

see Murphy v. Labbé (1897) 27 Can. 8.C.R. 126; Klock v. Lindsay (1898) I 
28 Can. S.C.R. 453; and Art. 1629 Civil Code (Que.).
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unless he could prove that some substantial injury had been 
received since that for which he had been recompensed in the first 
action (6). The case has, accordingly, been often questioned, and 
may be regarded as having been virtually, if not actually, over
ruled (c). If it is to he upheld at all, it must be regarded as only 
sustainable on its own peculiar circumstances—the injury being 
accidental, and no actual damage received owing to the fact that 
the premises were insured (d). Even this slender support can only 
he claimed for the decision, in so far as it is an individual expres
sion of opinion by an able judge, for during the discussion of an 
Irish case in which it was cited as an authority (e), Serjeant, after
wards Justice, O’Brien, ascertained from an examination of official 
copies of t he orders made in Marriott v. Cotton, that the verdict for 
nominal damages had at the trial was set aside by the court above 
and substantial damages awarded (/).

The accepted doctrine, therefore, is that in an action brought 
on the covenant to repair during the currency of the term, sub
stantial damages may be recovered (g). The amount recoverable 
is not limited to nominal damages, even when the length of the 
term unexpired is so great that no real damage can be proved, as 
the accumulated proceeds of investment of a nominal sum would 
at the end of the term provide more than a sufficient fund (h).

A court will usually refuse to interfere with a verdict awarding

(b) See the remarks of Lefroy, C.J., in Hell v. Hayden (1859) 9 Ir. C.L. 
301. “A jury, where successive actions are brought, may think the former 
action an important element for their consideration; but it cannot he said 
that damages recovered at one period for one thing affords an answer to an 
action at another per its 1 for another thing.” Monahan, C.J., in Maddock 
v. Mallett (1860) 12 Ir. C.L. 173 (p. 211).

(c) Joyner v. Weeks [1891] 2 Q.B. 31 (Wills, J.); Macnamara v. Vincent 
(1852) 2 Ir. Ch. 481 (Lord Chancellor Brady).

(</) See the argument of counsel in Coward v. (Iregory (1866) L.P. 2 
C.I*. 153; also May ne on Dam., p. 250, whose criticism is adopted by Rich
ards. C.J., in Perry v. Bank, etc. (1866) 16 U.C.C.P. 404; soc Murphy v. 
LMé (1897) 27 Can. 8.C.R. 126.

(e) Macnamara v. Vincent (1852) 2 Ir. Ch. R. 481.
(/) Sec the remarks of the learned judge himself in Bell v. Haydet 

9 Ir. C.L. 301. (p. 303).
(g) I)oe v. Rouiands (1841) 9 C. & P. 734; Turner v. Lamb (1845) 14 

NI A W. 412; Smith v. Peat (1853) 9 Ex. 161; Mills v. East Un don Cnion 
1872) L.R. 8 C.P. 79; Beatty v. Quirey (1876) Ir. Rep., 10 C.8. 516; Metge 

v Kavanagh (1877) Ir Rep. 11 C.L. 431 ; Joyner v. Beds [1891] 2 Q.B. 31; 
Macnamara v. Vincent (1852) 2 Ir. Ch. 481; Perry v. Bank, etc. (1866) 16 
C.I. 404. A judge is, of course, justified in refusing to direct a jury to find 
onlv nominal damages. Bell v. Hayden (1859) 9 Ir. C.L. 301. See Holman 
v. hnoi (1912) 3 D.L.R. 207; Hyman v. Rose [1912] A C. 623; Sullivan v. 
^(1913) 13 D.L.R. 910; Straus Corp. v. International Hotel Windsor 
(1919) 48 D.L.R. 619.
(1861M1 V*CCJp X2\*°Vner V' Week* l1891l 2 QB- 31 ; Atkinson v. Beard
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Annotation. substantial damages where some want of repair is shewn (t). On 
the other hand, where the jury have given merely nominal damages 
for a breach of a covenant to deliver up in “good and tenantabh 
repair,” a new trial will be granted where there has been a sub
stantial breach of the covenant, and the evidence of the lessee's 
own witnesses shews that the damages awarded are insufficient to 
put the premises in a state of proper repair (j).

The cases in which the sublessee is sued by a mesne landlord 
stand, to some extent, upon different footing from those in which 
the head landlord is suing, and the plaintiff is sometimes restricted 
to nominal damages as a result of the fact that the head landlord 
is the party to whom the obligation to repair is ultimately owed 
by all the parties concerned (it). (See xii. post.)

57. Doctrine that the measure of damages is the amount 
necessary to put the premises in good repair.—The rule which 
prevailed two centuries ago in the English courts is expressed in 
the following passage of Lord Holt’s judgment in an oft-cited can-:

“We always enquire in these cases what it will cost to put the 
premises in repair, and give so much damages” (o).

This rule was largely superseded about the middle of the nine
teenth century by the alternative rule stated in the next section. 
Indeed, some expressions of judicial opinion at and since that time 
can scarcely be construed otherwise than as indicating an adoption 
of the view that the damages ought never to be computed with 
reference to the standard indicated by Lord Holt’s doctrine (6). 
But the propriety of employing either method of assessment, (*)

(*) Payne v. Haine (1847), 16 M. & W. 541. Where the defendant’s own 
witnesses admit that there was some want of repair, a verdict for so small an 
amount as £14 10s. will not be set aside on the ground that the damages art- 
excessive. Stanley v. Towaood (1836), 3 Bing. (N.C.) 4. Unless the award of 
an arbitrator is impeached, it is conclusive as to the amount of damages, not 
merely in an action on the award, but in an action for a breach of the covenant 
to repair, Whitehead v. Tattersall (1834), 1 Ad. & E. 491. Where a plaintiff 
declares as the survivor of two co-heiresses, and lays the breach after the death 
of the other co-heiress, the consideration of the jury, in their estimate of 
damages for non-repair, is not limited to the period subsequent to the death of 
that co-heiress. Nixon v. Denham (1839) 1 J. & S. (Ir.) 416.

(j) Macandrew v. Napier (1883) 2 New Zeal. L.R. 24. But it should be 
remembered that the amount necessary to put the premises in repair is not the 
invariable measure of damages. See the following sections.

(ik) See Clare v. Dobson (1911) 80 L.J. (K.B.) 158 [as to rights of lessee 
against underlessee in respect to the covenant to repair.]

(а) Vivian v. Champion (1705) 2 Ld. Raym. 1125.
(б) “The damage by non-repair may surely be very different, if the 

reversion comes to the landlord in six months or in nine hundred years. Lord 
Holt's doctrine would startle any man to whom the proposition was stated," 
Turner v. Lamb (1845) 14 M. & W. 412, ner Alderson, B. So late as 1893 
Wills, J., declared it to be clear law that the true measure of damages is not 
the sum required to put the premises into repair, but the loss to the landlord 
measured by the depreciation in the saleable value of the reversion. Henderson 
v. Thorn [1893] 2 Q.B. 164, 62 L.J. (Q.B.) 586.
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according a* one or other seems moat convenient or best adapted 
to do justice under circumstances, still continued to receive occa
sional recognition (c). This trend of opinion, it is true, is chiefly 
apparent in Ireland, but any doubts which the practice of the 
English judges and the language used by some of them, may have 
raisid in regard to the question whether Lord Holt’s doctrine had 
not been entirely repudiated have been banished by a recent ease

(c) In 1839 it was held that, in an action on a covenant to keep premises 
in repair, contained in a lease for three lives with a covenant for perpetual 
renewal on the part of the landlord, two of these lives having fallen when the 
action is brought, the measure of damages is the sum necessary to put the 
preniisbs into repair, and not merely the sum representing the diminution of the 
landlord’s security for rent. Nixon v. Denham 1 J. & 8. fir.) 416. About 
twenty years after Haron Alderson’s strong expression of disapproval, already 
quoted, we find reported the following remarks of a judge of the same court : 
"The damages recovered are usually such as are sufficient to put the premises 
in repair. As a matter of fact, it is never proved in evidence to what extent 
the reversion is damaged.” . . . ‘‘The great object of a covenant of
tliis sort is not to put money in the pockets of a lessor, but to enforce the 
performance of the acts stipulâted for.” Davies v. Undcnrood (1857) 2 II. & 
N. 570, lier Watson, B. In 1877 the law’ was laid down in an Irish case by 
Pâlies, C.B., "Where the action is brought pending the lease, the damages 
may lie, but need not necessarily be, the present value of a sum equal to the 
cost of repair, that sum being payable at the end of the term. . The
damages may, but need not necessarily be, the injury caused by the want of 
repair to the saleable value of the reversion.” The learned judge, in upholding 
an instruction, allowing the jury to estimate the damages in either way, ns 
they thought proper, said: "Who is to decide in any particular case the most 
appropriate mode [of arriving at the damages]? I think that, save probably 
in very' extreme cases, such, for instance, as where, on the one side the lessor 
has actually sold his interest, or on the other where the breach complained 
of has subjected him to a liability to a head landlord, or other third party, 
to a fixed amount, tliis is the province of the jury. They can best appreciate 
the circumstances of each case, best consider the reasonable uses to which the 
premises can be applied, and determine whether their application to such cases 
will involve a reconstruction of that which was permitted to fall into disrepair 
or a total destruction of the subject matter of the covenant. Melge v. 
Kavunagh (1877) 11 Ir. Rep. C.L. 431. In this case it was considered "the 
most accurate way of making an allowance to the lessee, for the expenditure 
necessary to make repairs is by deducting the value of the interest, during the 
lease, of the sum representing the value of the necessary repairs; or, in other 
words, by reducing the actual cost of the repairs to the present value of that 
sum payable at the end of the lease.”

In the case of a fee-farm grant, where there is no reversion, and the only 
right the grantor has is to preserve Ihe security for his fee-rent, and to have the 
premises kept in such repair as shall not impair this security, or so endanger the 
recovery of the premises in fair tenantable condition, if there is an eviction for 
non-payment of rent, the principle of ascertaining the sum required to restore 
the premises to good tenantable repair, and reducing this sum to its present 
value as a reversionary interest which will come into possession at the termina
tion of the grant, is not deemed to be properly applicable. In such a case it 
was directed that the damages should be assessed at the sum by which the 
interest of the grantor in the premises comprised in the fee-farm grant had 
been depreciated by the alleged breaches and that regard should be had to any 
diminution in the security of the fee-farm rent, or in the selling value of the 
grantor’s interest in the premises in their existing condition, as compared with 
their condition if duly kept in repair. Lombard v. Kennedy (1868) 23 L.R.
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Annotation. m the House of Ixfixls, which determines that there are really two 
alternative rules for estimating the amount recoverable by the 
lessor. In an opinion concurred in by Lord Morris and Lord 
Mncnaghten, Lord Herschel said:

“I do not think any hard and fast rule can be laid down as to 
the damage* which may be recovered by the covenantee during 
the currency of a lease in respect of a breach of a covenant to keep 
the demised premises in repair. All the circumstances of the case 
must be taken into consideration, and the damages must be assessed 
at such a sum as reasonably represents the damage w hich the cove
nantee has sustained by the breach of covenant. ... I quite 
agree with the criticism to which Ix)rd Holt's view has been 
subjected, if that learned judge intended to lay down that, what
ever the circumstances, and however long the term had to run, 
the damages must necessarily be what it would cost to put the 
premises into repair. On the other hand, I think it would he 
equally wrong to hold that this could never be the measure of 
damages, whatever the circumstances, and however nearly the 
term had expired ” (d).

In the case cited it was shewn that, under the circumstance*, t In
application of either test yielded the same rc*ults.

58. Doctrine that the measure of damages is the depreciation 
in the selling value of the reversion caused by the breach. The
doctrine which, for at least fifty years, was applied by the English 
courts nearly, if not quite to the exclusion of that noticed in the 
last section, is that the amount of damage* recoverable for a 
breach of the covenant to repair is measured by the extent to 
which the reversion has been injured by the failure to repair. 
In other words, “ the criterion of damage is the loss which the huid- 
lord would sustain by the non-repair, if he went into the market 
to sell the reversion” (o). In a recent case in the Court of Ap|x*al 
Rigby, L.J., said:—

(</) Conquest v. Ebbetts (1896) A.C. 490. See further as to this caw-, ser 
til, |hist. This expression of opinion amns to throw considerable doubt upon, 
if it does not actually overrule the decision in Henderson v. Thorn 1189.11 2 
Q.B. 1444, which nnxteeds u|xm the theory that the doctrine which declares the 
depreciation in tne selling value of the reversion to tie the measure of damages 
is so far rigid and invariable, that a sum paid by the lessee as damages for i 
breach of the covenant to repair in an action brought during the currvm y of 
the term will be presumed to have been paid by him with a knowledge that 
his liability was computed on this basis. See sec. 58, post.

See judgment of Earl Loreburn, L.C., in Hyman v. Rose [1912] AX’. 623, 
at 630.

(a) Smith v. Peat (1853) 9 Exoh. 161, per Martin, B. See also Conqmt 
v. Ebbetts [1896] A.C. 490; Henderson v. Thorn [1893] 2 Q.B. 164; Dot v. 
Rowlands (1841) 9 C. A P. 734, per Coleridge, J.; Lombard v. Kennedy (1888) 
23 L.R. Ir. 1; Perry v. Bank, etc. (1886) 16 U.C.C.P. 404. The same rules 
applied where the action is brought for waste. Whetham v. Kershaw \ 1885 
16 Q.B.l). 613, 34 W.R. 340, per Bowen, L.J. Where a lessee covenant» U>
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“The rule is that on a covenant to keep in repair you are to 
take the effect upon the value of the reversion, treating it ax though 
it were carried into the market for salt' under such circumstances 
that the purchaser might do whatever he liked with the property, 
and then turn it to the best advantage” (6).

The remarks of Lopes, L.J., in the same case arc to the same 
effect :

“The measure of damages for the breach of a covenant to keep 
in repair during the currency of the term is the loss which is 
occasioned by the lessor's reversion—a loss which will be greater 
or less, according as the term of the tenant at the time of the 
breach has a less or greater time to run.” He said that he would 
have left the case to the jury in these words: “What you have to 
consider is what is the loss occasioned to the plaintiff’s reversion. 
In order to arrive at that you must in your own mind determine 
what is the value of this reversion with this covenant observed, 
and what is the value of this reversion with the covenant not 
observed; and the difference between the two sums will be the loss 
which the plaintiffs have sustained in respect to their reversion.”

For the purpose of the above doctririe it is of course immaterial 
whether the action is brought against the original lessor or an 
assignee of the term (c).

The special reason which is supposed to render this the only 
fair rule for estimating the damages in eases where the lease has a 
long time to run, is supposed to l>e that, “when the damages are 
awarded to the landlord, he is not bound to expend them in repairs, 
neither can he do so without the tenant’s permission to enter on

maintain the premises in as goo«l a condition as they would l>e when repaired 
by him according to an agreement, and the premises are destroyed by fire, the 
measure of damages for which he is liable is the cost of rebuilding less the sum 
by which they will lie increased in value as a result of the rebuilding. Yates 
v. Dunster (1855) 11 Exch. 15. Sup|M>sing the injury to the reversion to be 
taken as the measure of the damages in a case where a tenant has received 
notice from a public body to treat for the sale of his interest under the com
pulsory provisions of a statute like the English Lands Clauses Consolidation 
Act of 1845, the lessor, in an action brought for breach of the covenant before 
the actual assignment under the statute, is entitled to have the damages 
assessed with reference to the determination in the value of the reversion up 
to the date of the assignment, and not merely up to the date when the notice 
to treat was received. Mills v. Guardians, etc. (1872) L.R. 8 C.P. 79.

(6) Ebbeits v. Conquest (1895] 2 Ch. 277. So far as the opinions of the 
Lords Justices embody the view that the method of the assessment here 
explained is the only correct one, they have been overruled by the House of 
Iiords. See last section. But their remarks stand as an authoratative ex
position of the particular doctrine applied.

Hyman v. Rose (1912] A.C. 623; Straus Corp. v. International Hotel 
H indsor (1919) 48 D.L.R. 619.

(c) Smith v. Peat (1853) 9 Exch. 161.

Annotation.



112 Dominion Law Reports. [52 D.L.R.

Annotation, the premises” (d). But this consideration does not seem very 
conclusive, since, whatever the footing on which the damages 
are computed, the amount recovered will lie credited to the tenant 
in any subsequent litigation, whether it was actually expended by 
the landlord or not. See sec. 56, ante.

XI. Measure of damages in actions brought after the expiration of 
the term by a ground landlord against his immediate lessee.

59. Damages usually assessed at the amount required to put 
the premises in repair.—The rule ordinarily applied in the assess
ment of damages was thus stated by I/qies, L.J., in a recent case:

“Where the term has come to an end, and the action is on the 
covenant to leave in repair, the measure of damages is the sum it 
will take to put the premises into the state of repair in which the 
tenant ought to leave them according to his covenant” (a).

There has tieen some controversy as to whether the method of 
computation specified in this passage is not the only correct one. 
Discussing this question lately in the English Court of Appeal (b) 
Lord Esher said:

“A great many cases have been cited, of which only one was 
directly in jioint, though another was as nearly as possible in point: 
and a series of dicta of learned judges have been referred to, which 
seem to me to shew that for a very long time there has been a 
constant practice as to the measure of damages in such cases. 
Such an inveterate practice amounts, in my opinion, to a rule of 
law. That rule is that, when there is 'a lease with a covenant to 
leave the premises in repair at the end of the term, and such 
covenant is broken, the lessee must pay what the lessor proves 
to be a reasonable and proper amount for putting the premises 
into the state of repair in which they ought to have lieen left. It 
is not necessary in this case to say that that is an absolute rule 
applicable under all circumstances; but I confess that I strongly

(d) Coleridge, J., in Doe v. Rowland (1841) 9 C. & P. 734. In this case 
the learned judge also pointed out that, if a lease for 100 years has 99 years to 
run, it cannot make much difference in the value of the reversion whether the 
premises are now in repair or not.

(а) Ebbetts v. Conquest [1895] 2 Ch. 377. See also Joyner v. ITeeh 
11891] 2 Q.B. 31; Henderson v. Thorn [1893] 2 Q.B. 164; Inderwick v. Leak 
(1884) C. & E. 412, 1 T.L.R. 95, affirmed T.L.R. 484; Mayne on Dam. 
(4th Ed.) p. 253, quoted with approval by Denman, J., in Morgan v. Hariy 
(1886) 17 Q.B.D. 770 (p. 779). Where a tenant remains in possession under s 
void lease until the term specified therein has expired, the damages should, of 
course, be assessed with reference to the state of premises at the end of the 
term. Bede v. Sanders (1837) 3 Bing. (N.C.) 850.

As to the desirability of the appointment of a surveyor to estimate on 
behalf of both parties the amount due for dilapidations when the expiration 
of the term is approaching, see Woodfall L. & T. (15th Ed.) 683.

(б) Joyner v. Weeks [1891] 2 Q.B. 31 followed by Buscombe v. Start 
(1916) 30 D.L.R. 736.
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incline to think that it is so. It is a highly convenient rule. It 
uuiids all the subtle refinements with which we have been indulged 
unlay, and the extensive and costly inquiries which they would 
involve. It appears to me to be a simple and businesslike rule; 
and if I were obliged to decide that point, 1 am very much inclined 
to think that I should come to the conclusion that it is an absolute 
rule. Rut it is not necessary to determine that point in the present 
case. The rule that the measure of damages in such cases is the 
cost of repair, is, I think, at all events, the ordinary rule, which 
must apply, unless there is something which affects the condition 
of the property in such a manner as to affect the relation between 
the lessor and the lessee in respect to it.”

Vnder a covenant to deliver up premises in thorough repair 
and good condition the lessee is I round to renew or rebuild any 
subsidiary part of the premises and is liable for damages if he does 
not do so (e).

The language of Fry, L.J., is somewhat less decided:
“ 1 cannot help observing that the rule so laid down is one of 

great practical convenience. It is more simple than the inquiry 
to what extent the reversion is damaged, which appears to me 
to involve many matters in respect to which the lessor has nothing 
to say to the lessee. It is much more simple than the rule sug
gested by the judgment of the Court below, vis., that the measure 
of damages is the amount of the diminution in value of the reversion 
not exceeding the cost of the repairs. That involves the ascertain
ment of two amounts in order to take the smaller of the two. 
However exact such a measure of damages may lie, there is, as 
it seems to me, a complexity about it which unfits it for determining 
affairs as lietween man and man in a court of law."

These utterances shew, at all events, that the Court of Appeal 
regarded the method of computation which they applied as lieing 
pre-eminently “the workable one" (d). But the practical im[>ort- 
ance of the question is greatly diminished by the fact that, as 
Denman, J., recently remarked, in most instances the amount 
nquired to plate the premises in the state in which they ought to 
have laen left is the same amount as that by which the selling 
v alue of the premises falls short of what it would have been if the 
tenant had done his duty (e).

I ie) Lumet v. Wakelu 11911] 1 K.B. 905, followed by Middleton, J., who 
I delivered judgment of » Divisional Court in Bornstein v. H'einberg (1912) 27 
lO.L.lt 53ft a D.L.R. 752, also Joncs v. Joseph (1918) 87 L.J. (K.B.) 510; 
I Commercial Properties v. La Compagnie Ijeiue 54 Que. 8.C. 392.

(d) See opinion of Wills, J., in Henderson v. Thorn [18931 2 Q.B. 164.
(e) Denman, J., in Morgan v. Hardy (1886) 17 Q.B.D. 770, 779.
8—52 o.La.

Annota*».
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Annotation. In eases where the premises are delivered up in such had repair 
that they cannot be occupied at once by another tenant, the land
lord is entitled to recover not only the amount necessary to put 
the premises in repair, but an additional sum for the time during 
which the premises will be useless owing to the repairs not having 
been done (/).

If we adopt the view that the damages awarded in an action 
brought on the covenant during the currency of the term shall lie 
conclusively presumed to have been assessed with reference to the 
selling value of the reversion, (see sec. 57, ante), the consequence 
obviously follows that, when the landlord brings an action at the 
end of the term, the lessee is not entitled to have the damages 
computed on the theory that the sum paid in the first action repre
sented the sum necessary to put the premises in repair (g). But 
whether any such rigid presumption can t>e indulged, indepen
dently of direct evidence, is, to say the least, extremely doubtful 
since the decision of the House of Ixjrds in Conquest v. Ebhett*. 
See sec. 56, ante.

60. Application of this rule independent of the question whether 
lessor actually loses by the want of repair.—The rule stated in the 
last section has been described by Rigby, L.J., as an “arbitrary" 
one, “laid down upon grounds of convenience” (h). “Arbitrary " 
it may well lie called, for it is held to govern the amount of damages 
recoverable, whether or not the lessor in fact loses by the want of 
repair. It frequently happens that, at the expiration of a lease, 
it is more to the interest of the landlord to have the demised 
buildings altered or even destroyed than to have them put in 
repair. But in the assessment of the damages, this circumstance 
does not enure to the benefit of the tenant (t). The principal

(/) Birth v. Clifford (1891) 8 T.L.R. 103. See also Wood* v. Po/w l IKti 
1 Scott 536, 1 Bing. (N.C.) 467 (no covenant, however, mentioned on the 
report], where the court refused to disturb a verdict giving damages for the 
inability of the landlord id let the premises for six weeks after the tenant had 
quitted them.

(g) Henderson v. Thorn (189.3] 2 Q.B. 164, per Wills, J., who said: "It i« 
impossible for us in this case to treat the first set of damages as the equivalent of 
putting the premises in repair; we can only say that, when the end of the term 
comes and tne landlord is entitled to put the premises in repair at the expense 
of the tenant who has broken his contract, he shall not have the money twice 
over, but shall, subject to an allowance for such depreciation as would have 
accrued, had the covenant been performed on the first occasion, between that 
date and the end of the term, subtract what was paid to him before from the 
amount that he now recovers.” It was held that the official referee had <■<>erect
ly assessed the damages by determining t he sum required at the end of the lease 
to put the premises in repair and deducting therefrom the amount paid into 
court in the first action together with sum for depreciation.

(A) Ebbetts v. Conquest (1895] 2 Ch. .377. See Hyman V. Rose (1912] A.C 
623. Sullivan v. Doré (1913) 13 D.L.R. 910.

(*) Inderuick v. Leech (1884) C. & E. 412, 1 T. L. R. 95, aff’d 1 Tin es L. R 
484; Joyner v. Weeks (1891] 2 Q. B. 31 (see infra). “It is true,” said Wills 
J., in a recent case, “that the sum paid by the tenant is often a sum propos-
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fvaflon why evidence of this sort is excluded to assessing the Annotation.
damages is that it brings in a consideration which “depends upon
the arrangements which the lessor has made with other persons,
with which the lessee has nothing to do, as to which in general
he will have no information, and as to which at the time he enters
into the bargain he can have none” (j). In cases of this type
there is commonly in evidence some definite arrangement, made
before the expiration of the lease, for re-demise of the premises
to some third person, who is to pull down or change the buildings,
and, it may be, pay an increased rental. Both these elements
were present in Joyner v. Weeks (k), where it was argued, on Ixdialf
of the lessor, that the breach of the covenant to leave in repair
did him no harm, inasmuch as the plaintiff had re-demised the
premises on terms that were not affected by the want of repair;
and that, at any rate, with regard to the part of the premises that
was pulled down, the want of repair did no harm. This contention
did not prevail in the Court of Appeal.

“The circumstances relied upon by the defendant," said Lord 
Esher, “did not affect the property as regards the relation between 
the lessor and the lessee in respect to it. They arose from a 
relation, the result of a contract between the plaintiff and a third 
person, to which the defendant was no part)', and with which he 
had nothing to do. It was said that this contract passed an 
estate in the premises to such third person. If it had done so,
I think it would have made no difference; but it did not; it only

terous in relation to the real damage to the landlord; as, where he is going to 
pull down the premises and is, therefore, not the loser by a |)enny because they 
are returned on his hands out of repair. In such a case, the rule of law may 
amount to putting into the landlord’s pocket money far lieyond the damage 
which he has actually suffered; but it must lie remembered that there are 
difficulties on the other side, and that, but for this rule <-f law, a tenant who has 
broken his contract might come off better than if lie had kept it ; a result not 
to be lightly encouraged.” Henderson v. Thorn |18931 2 Q.B. 164.

0) Rigby, L.J., in Conquest v. Ebbetts [1895] 2 Ch. 277. See also Joyner 
v. Weeks, infra.

(k) [1891] 2 Q.B. 31. An earlier case to the same effect is Rawlings v. 
Morgan (1865) 18 C.B.N.8. 776. There, before the end of the lessee’s term, 
his lessor had verbally agreed to give a building lease to a new tenant, who in 
fact entered on the expiration of the first term and pulled down the premises, 
and afterwards (but apparently before the action) obtained a building lease 
in conformity with the verbal agreement. The dilapidations were £221; but 
the terms of the building lease were not affected by the existence of the dilap
idations. The lessor sued the first lessee for the £221, and was allowed to 
recover the full amount. The argument was the same as in Joyner v. Weeks, 
that the plaintiff had in fact sustained no loss. Erie, C.J., and Keating, J., 
declined to say what their opinion would have been if during the defendant’s 
term the plaintiff had made a binding agreement with the tenant; Byles, J., 
relied exclusively on the fact that before any binding agreement had been made 
with a new tenant, a cause of action for the £221 had accrued. Montague 
Smith, J., doubted whether such a binding agreement would have in any way 
affected the plaintiff's right as against the defendant. See Buscombe v. Stark 
H916) 30 D.L.R. 736. Straus v. International (1919) 48 D.L.R. 619.
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Annotation. gave an intéressé termini during the continuance of the defendant s 
term, and could not take effect to give an estate as between the 
plaintiff and the third person until the relation between the 
plaintiff and the defendant was at an end. At the moment of the 
determination of the lease between the plaintiff and the defendant, 
the premises were out of repair. And, if we cannot look at the 
contract between the plaintiff and the third person, or anything 
that took place under it, there was nothing but the ordinary ease 
of the breach of a covenant to leave the premises in repair. In iny 
opinion the contract between the plaintiff and the third person 
cannot be taken into account; it is something to which the 
defendant is a stranger. So, also, anything that may hapiten 
between the plaintiff and the third person under that contract 
after the breach of covenant is equally matter with which the 
defendant has nothing to do, and which cannot be taken into 
account. These are matters which might or might not have 
happened, and, so far as the defendant is concerned, are mere 
accidents. The result is that there is nothing to prevent the 
application of the ordinary rule as to the measure of damages in 
such a case. .If anything could prevent the application
of the ordinary rule that the measure of damages is the cost of 
such repairs as were contemplated by the covenant, it could only 
be something in the condition of the premises which affected the 
relation between the lessor and lessee in respect of them, and that 
contracts made between the lessor and a third person must lie 
disregarded. The rule I have mentioned is a good working rale, 
and I believe it to be the legal rule.”

“In what way,” said Fry, L.J., “can that lease affect the 
question between the plaintiff and the defendant? It may be 
regarded in three points of view. The first involves the question 
whether any estate passed by it. It was contended for the defend
ant that, the lessor having parted with his reversionary estate for 
a term of twenty-one years, his right was confined to the right to 
such damages as the owner of a reversion expectant upon the 
determination of that second lease would have sustained by reason 
of a breach of the covenant in the first lease. I see no ground for 
that contention. The second lease passed no estate until posses
sion was taken under it. It only gave an intéressé termini which 
would, on possession being taken, become an estate. The lessor 
had a right of entry on the determination of the first lease. Direct
ly that happened, a right of action for damages accrued in respect 
of the breach of the covenant to yield up in repair. Therefore 
the lessor's right of action for these damages vested before any 

. estate vested in the grantee of the subsequent lease. Consequently
that lease cannot affect the case so far as the passing of any estate 
under it is concerned. Then, secondly, with regard to the coven-
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ants as to alterations, etc., contained in that lease, how can such 
revenants, which are unperformed at the date of the vesting of a 
plaintiff's right of action, take away or modify the right of action 
which so vested? I will assume that there is a covenant in the 
second lease to put the premises into the same state of repair as 
was required by the first lease. But, even so, how can it affect 
the case any more than an agreement with a builder to do the 
repaire? It appears to me that it is res inter alios acta, with 
which the lessee has nothing to do and which he is not entitled to 
set up. Then, thirdly, how can subsequent performance by the 
second lessee of the covenants which he has entered into abridge 
or take away the cause of action that vested in the lessor tiefore 
the second lease took effect? I can see no ground for thinking 
that 1 can do so. As a general rule, I conceive that, where a cause 
of action exists, the damages must be estimated with regard to the 
time when the cause of action comes into existence. I can find 
nothing in the existence of this revereionary lease, whether I 
regard its operation before or after the vesting of the plaintiff’s 
cause of action, to interfere with the application of the general 
rale as to the measure of damages in such cases."

Upon an analogous principle the lessee is not allowed to claim 
any deduction from the damages on the ground that the premises 
have so altered in value by reason of the deterioration of the 
neighliourhood, that they might lie equally valuable for letting 
purposes, if some of the repairs were omitted, or done more 
cheaply, than if everything requiring to be replaced or repaired 
were replaced or repaired according to the ordinary rules applicable 
to covenants to repair (I).

XII. Measure of damages in actions brought by lessees against 
their sublessees and assignees.

61. Amount recoverable while the superior lease is still un
forfeited.—(a) Generally.—The question of the proper measure 
of damages in actions brought by mesne landlords against under
tenants was recently discussed very fully in a case which was 
finally carried up to the House of Lords. It was determined that, 
although the general principle that the damages are measured by 
the depreciation in the value of the reversion is no less applicable 
in such a, case than in one where a reversioner in fee is suing his 
immediate lessee, the mesne landlord's liability over to the superior 

I landlord, and the undertenant’s knowledge of that liability, 
introduce special elements which it is necessary to take into 
account in applying the general principle under these particular 
circumstances.

(i) Morgan v. Hardy (1886) 17 Q.B.D. 770, affirmed by the Court of 
I Appeal (1887) 35 W.K. 558, and approved in Joyner v. Weeks,"supra; Sullivan 
|v. Dorl ilnij) 13 D.L.R. 910 ; Straus Carp. v. International Hotel Windsor 
1(1919) 48 D.L.R. 619.

Annotation.
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Annotation. The lease there under review bound the lessee by the usual 
covenants to keep and leave the demised premises in repair. 
Sulisequently a party, with notice of the original lease, was 
granted a sublease at an improved rent, containing similar coven
ants, for the whole term less ten days. The action was brought 
by the lessee three and a half years before the expiration of the 
term against the sublessee for a breach of his covenant to keep in 
repair. The Court of Apjieal proceeded upon the broad ground 
that this sum must tie regarded as the damages which a sublessee 
who was informed of the obligations under which the mesne land
lord lay to the original lessor must be taken to have contemplated 
as the result of the breach of the covenant (a). It was argued 
that the computation of damages on such a basis would in effect 
introduce a stipulation for indemnity unto the underlease; but this 
contention did not prevail. A sjiecial point also made by Rigby, 
L.J., was that a sufficient reason for applying a standard different 
from that which was appropiate in the case of a reversioner in fee 
was furnished by the fart that a reversioner of ten days of a term 
cannot take his reversion into the market and sell it to a purchaser 
to he dealt with as building ground. “If,” said the learned judge, 
“the supposed general rule of the diminution of the reversion 
were to apply to a case of this kind, the result would seem to 
follow that, in a case of ten days reversion, or three days reversion, 
nothing but nominal damages could lie recovered during the term 
upon the covenant to keep in repair." The damages for which the 
defendant w as accordingly held to lie liable was the sum represented 
by the difference in value lietween the reversion with the covenant 
performed as it ought to Ite, and the value of that reversion with 
the covenant unperformed.

The House of Lords took the same view as the Court Mow, 
though the test of contemplation was not so directly relied upon. 
“If,” said Lord Herschell, “the premises were now in good repair, 
the reversion of the respondents would secure them the improved 
rent to the end of the term, without any liability on their part, 
unless it were to the extent to which repairs sulisequently became 
necessary. As matters stand they can only receive this rent, 
subject to the liability of restoring the premises in good repair so 
that they may in that condition deliver them to their lessor. The 
difference between these positions represents the diminution in the 
value of their reversion owing to the breach of covenant" (6).

As no substantial damages can be recovered for a breach of a 
general covenant to repair, unless some injury has been done to

(a) Citing Hadley v. baxendale, 9 Kxch. 341.
Up Conçue»! v. Etbelts 118961 A.C. 490, affirming [1895] 2 Ch. 377. 

See Clare v. Dobson (1911), 80 L.J. (K.B.) 158.
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the reversion, nothing but nominal damages are recoverable by a 
lessee from a sublessee, where the leasts * ha# himself entered the 
premises and made all necessary repairs prior to the bringing of 
the action (c).

(6) Where there is a contract of indemnity (see also below, ». 62). 
—Where the contract of an assignee of a lease is substantially one 
of indemnity, the Court will adjust the rights and liabilities of the 
parties on a corresponding basis, treating the assignee as principal 
and the original lessee as surety in respect to the liability under 
the covenant, and will refuse to allow the original lessee to recover 
more than nominal damages from the assignee, unless an action on 
the covenant has previously been brought against him by the 
guperior landlord, and he has already paid, or been adjudged liable 
to pay, damages assessed in that action. Otherwise, the assignee, 
I eing still liable to the landlord on his covenant, would be without 
defence if a second action should be brought on that covenant (d).

(c) Possible arrangements after expiration of superior lease, not 
an element to be considered.—(See also 44 (j), supra).—Where a 
sublessee is sued for a breach of the covenant to repair, he “has no 
right to demand that, in the assessment of the damages, a specu
lative inquiry should be entered upon as to what may possibly 
hap)>en, and what arrangements may possibly be come to, under 
the social circumstances of the case, when the superior lease 
expires by effluxion of time.” No weight, therefore, can be legiti
mately ascribed to the consideration that, owing to the nature of 
the premises, and the changed circumstances of the neighlxmrhood 
it is extremely probable that the ground landlord will make an 
entirely different use of the site when the term came to an end, 
the consequence being that he will not desire to have the buildings 
then on the land put into good repair, and will arrange with the 
lessee to accept from him a sum less than the cost of making the 
repairs (e).

62. Amount recoverable where the original lessee has been 
ejected by the superior landlord.—In cases where the original 
lessee and his sublessee have been both ejected by the superior 
landlord for the failure of the lessee himself to pay the rent of the 
premises, the lessee may recover substantial damages from his

(r) Williams v. Williams (1874) L.R. » C.P. 689.
irf) Hvotive v. Quirey (1876) 10 Ir. R.C.L. 516, where one who had taken 

a lease containing a covenant to repair had amigned it to a person who coven
ant.-.! to perform the covenants in the original lease and to indemnify his assignor 
against all actions, suite, expenses and daims, on account of the breach of such 
covenants, of certain houses on the land demised, and subsequently, upon the 
destruction by fire of a portion of the premises, the superior landlord has com
menced an action against the original lessee for a breach of his covenant.

(e) Conquest v. Eblxtt* (18961 A.C. 490. Compare the similar rule 
applied in actions brought after the end of the term. Sec. 60, ante. See 
Clare v. Dobson (1911) 80 L.J. (K. B.) 158.

Annotation.
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Annotation. sublessee for a breach of the covenant committed while the lessee 
was still owner of the reversion, even though the superior landlord 
has not yet demanded or recovered damages on his own account (a). 
A fortiori may the amount of the dilapidations existing at the 
time the ejectment was brought be recovered by a mesne land
lord from a sublessee who committed the breach of covenant for 
which the superior landlord forfeited the term? (6). But under 
such circumstances he cannot recover the value of his reversionary 
interest. The loss of that interest is deemed to be the result , not 
of the undertenant’s breach of covenant, but of the breach by the 
plaintiff himself of the covenants entered into by him with his 
lessor (e). An additional and independent reason for refusing to 
allow the value of the interest to be taken into account exists, if it 
is shewn that one of the covenants upon which the ejectment was 
founded was contained in the superior lease, but not in the sulv 
lease, and there is nothing to shew that the landlord might not 
have recovered possession of the property for a breach of that 
covenant (d).

63. Lessee’s right to be indemnified by his sublessee or 
assignee for the costs of defending an action brought by hia lessor.
—(a) Where there i* no connection between the covenant» in the 
original lease and the under lease.—Where there is no express 
agreement by a sublessee to indemnify his lessor against a breach 
of the covenants as to repair, such an agreement will be implied 
only under the circumstances noticed in sub-sec. (6) infra. If the 
independence of the obligations assumed by the superior lessee 
and the sublessee is a reasonable inference—as where the sublease 
has merely covenanted to keep the premises in repair (o), or has 
entered into covenants which are so materially different from the 
lessee's that a performance of the one would not necessarily be a 
performance of the other (b)—the liability of such sublessee to

(o) Davie v. Underwood (1857) 2 H. * N. 570.
(5) Clow v. Brogden (1840) 2 M. 4 G. 39.
(c) Logan V. Hall (1847) 4 C.B. 598.
id) Cime v. Brogden (1840) 2 M. 4 G. 39.
(a) See Walker v. Hatton (1842) 10 M. 4 W. 249.
(6) Penley v. Watts (1841) 7 M. & W. 601. Although the covenants 

contained in a sublease may be the same in language, with a single important 
exception, as those in the original lease, yet they must be regarded as differ
ing in substance, when the sublease was granted two years after the lease, 
for, as the sublessee is only bound to put the premises in the same condition 
as he found them at the time of the lease to himself, the covenants would 
necessarily not have?the same effect. Walker v. Hatton (1842) 10 M. A W. 
249. A sublease which contains the same covenants as the original lease, 
but which is eight years later in date, and contains no reference to the orig
inal lease, does not give the lessee right to “contribution or indemnity7' 
within the meaning of Order XVI., Rule 48 of the (English) Rules of the 
Supreme Court. Pontifei v. Ford (1884) 53 L.J. (Q.B.) 321 [Pollock. B., 
distinguished, Hornby v. Caldwell (1881) 8 Q.B.D. 329 (see infra) on the ground 
that tne original lease was referred to in the sublease, and also on the general 
principle that even where covenants are similarly worded, their actual effect 
is different as regards old and new houses).
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reimburse the lessee for the damages which he has l>een compelled 
to pay in an action brought by the superior landlord for a breach 
of the covenants as to repair, extends only to that portion of the 
damages which was necessarily incurred by the lessee, viz., the 
amount required for the purpose of putting the premises in repair. 
As a general rule, therefore, the costs of defending the superior 
landlord’s action are not recoverable from the sublessee. Such 
costs are deemed to have been incurred by the lessee in his own 
wrong, for the reason that he can put an end to the controversy 
between him and the leeaor by paying over or dejxjsiting in court 
the sum required for repairs. They are, therefore, not a necessary 
consequence of the breach of the covenants (<?).

(b) Contract of indemnity implied from the substantial identity 
of the covenants in the two leases.—“An implied contract of indem
nity arises whenever two contracts are made, and the second 
contract contains a stipulation to do the very thing which was 
undertaken to be done by the first.” On this principle a clause in 
a sublease that “letting shall be subject in all respecte to the terms 
of the existing lease and the covenants and stipulations therein,” 
renders the sublessee liable for such costs as the lessee reasonably 
incurs in defending an action brought by the lessor for breach of 
the covenant to repair (d).

(c) Rule where the underlessee enters into an express contract of 
indemnity.—In one of the cases already cited (e), it was laid down 
in broad terms by Parke, B., that an underlessee who enters into 
a contract to indemnify the mesne landlord against a breach of the 
covenant in the original lease to keep the premises in repair, is 
responsible for the costs of an action by the superior landlord to

(r) Walker v. Hatton (1842) 10 M. & W. 249, following Penley v. Watts 
(1841) 7 M. A W. 601. See also Ebbetts v. Conquest (1895) 2 Ch.D. (C.A.) 
377 (per Lindley, L.J.); Logan v. Hall (1847 ) 4 C.B. 598; Smith v. Howell 
(1851) 6 Kxch. 730; Taylor v. Strachan (1858) 16 Ü.C.R. 76. Thee raws 
outweigh the authority of Neale v. Wyllie (1824) 3 B. A C. 533, 5 D. A R. 
442, holding the sublessee liable for the costs of defending the superior land
lord’s action, on the ground that the original lessee had no right to enter 
for the purpose of repairing. This reason is plainly inadequate to support 
the conclusion based upon it. as the lessee has open to him the two courses 
mentioned in the text; and also Clare v. Dobson (1911) 80 L.J. (K.B.) 158.

Id) Hornby v. Caldwell (1881) 8 Q.B.D. 329. The plaintiff’s know
ledge of the fact that he was at all events liable for some damages, and that 
the action was, therefore, indefensible to that extent, was not adverted to 
by the court. The case is, therefore, a negative authority for the doctrine 
that a lessee who admits the breach is not always bound on pain of losing 
his right to costs, to suffer a judgment by default. See (c, d,) infra, note. 
The facts upon which stress was laid were that the sublessee had declined 
to pay the amount claimed or to take any responsibility of a defence to the 
action I/ird Esher said that under such circumstances the lessee was not 
bound to submit and run the risk of the sublessee saving he had paid too 
much; see Clare v. Dobson, ante.

(«) 1‘mlev Watt» (1841) 7 M. A W. 601.

Annotation.
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Annotation, recover damages for such a breach. But apparently this doctrine 
is to be read as subject to the implied exception that the lessee, if 
he defends an action by the superior landlord with full knowledge 
that the proper repairs have not been made, cannot recover the 
costs from the sublessee. Lord Abinger expressed the opinion 
that under such circumstances, the rule limiting the recover) of 
costs to those necessarily incurred, probably prevented recovery /).

(d) Liability of an assigne* for costs.—It is well settled that the 
implied duty of each successive assignee of a term to indemnify 
any of his predecessors in interest who may have lieeii compelled 
to pay damages for a breach of the covenant does not (see sec. 7. 
ante), extend to the reimbursement of the costs which may have 
been incurred in resisting a claim which was known to have been 
well founded. “No pei-son has a right to inflame his own account 
against another by incurring additional expense in the unrighteous 
resistance to an action which he cannot defend” (g). Especially 
inexcusable is it for an assignee to “inflame his account” in this 
manner, where the proper amount of the damages has already been 
settled by a previous suit. Even an express contract of indemnity 
couched in the most comprehensive tenus Will not then enable 
him to recover the costs of defending a second suit (t).

XIII. Pleading and practice.
In the present subtitle it is projiosed to bring together some 

miscellaneous rulings which will lie found useful in the conduct of 
litigation involving the obligations of tenants with respect to 
repairs. The decisions upon points of technical pleading have 
been inserted for the reason that they are still living precedents in 
those jurisdictions where the older system of procedure is still in 
force, and will lie suggestive even to lawyers who practise under 
statutes framed ujxm the same lines as the English Judicature 
Act.

64. Action upon agreement to repair is transitory. -The action
of assumpsit on an agreement to repair contained in a lease from

(/) Walker v. Hatton (1842) 10 M. A W. 249.
(g) Lord Denman in Short v. KaUoway (1839) 11 Ad. A E. 28.
(t) Smith v. Howell (1851) 6 Exch. 730 [covenant was to “save harm

less and indemnify” the assignor against the covenants in the original lea* 
and “all costs, damages, and expenses which may be incurred by reason of 
any delay, breach, default in payment or performance thereof”). In this 
case there had been successive assignments, and the second assigne, was 
seeking to recover from the third assignee the costs of an action brought 
against him by the first assignee to recover the sum for which judgment 
had been rendered against such first assignee in an action by the lessee. 
Alderson, B., expressed the opinion that the best mode of ascertaining the 
act ual amount due for dilapidations in such a case is for the firft assignee to 
suffer a judgment by default, so that the parties may have the matter property 
settled by a competent tribunal.
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war to year, terminable at six months' notice, is transitory, not 
local (j).

65. Service of the writ out of the jurisdiction. An action 
against the assignée of a lease for breach of a covenant to repair 
contained in the lease is an action for the enforcement of a liability 
affecting land or hereditaments within the meaning of Order XI., 
r. 1, (b) of the Supreme Court of Judicature. Service of the writ 
of summons out of the jurisdiction is therefore allowable- in such an 
action where the land is situated within the jurisdiction (k).

66. Bringing in new parties.—Order XV I., rules 48. 52. pro
viding that where a defendant claims to Ik* entitled to contribution 
or indemnity over against any person not a party to the action, 
the judge may, on notice being given to such last-mentioned ]>erson, 
make such order as may be proj>er for having the question deter
mined, does not cover a ease where* a lessee claims relief against 
an under-lessee holding by a deed containing a covenant to repair 
precisely similar to that in the original lease. The covenant in the 
underlease cannot be construed as a covenant to indemnify the 
defendant against or to perform the covenant in the original lease, 
for tin- reason that the terms of the covenant to repair must in each 
case be construed with reference to the ages and character of the 
premises at the time of the demise (/). Pee sec. 23, ante.

Under Rule 11 of the same Order, a yterson occupying the de
mised premises under a contract for an assignment from the lessee 
which contained a stipulation to indemnify such l<*sscc, but which 
was never executed may be brought in as a third part y in an action 
against the executors of the lessee for breach of the covenant to 
repair (m).

67. Declaration, —(a) Sufficiency.—It seems that, in an action 
for not repairing, the declaration ought to state the term for which 
the premises were demised, at all events where the quantum of 
damage may depend upon the length of the term (a).

Where a lessee covenants to keep in good repair a house, out
houses, and stables, and the breach assigned is that he permitted 
the racks in the stable to be in decay, a verdict should not be set 
aside on the ground that the plaintiff did not specifically set forth 
that the racks were fixed, and so part of the freehold. To give the 
declaration any other construction would be very remote (6).

O') liuckirorth v. Simpeon (1836) 5 Tyr. 344, 1 C.M. & R. 834.
<*) Ta**fU v. Halien (18921 1 O B. 321.
(/j frmtifer v. Foord (1884) L.R. 12 Q.B.D. 152. This theory of the 

significance of the verbal identity of the covenants in the lease and under
lease seems to be different from that entertained in the case cited in sec. 
t>3 (b), ante.

(m) Byrne v. Brau-ne (1889) 22 Q.B.D. 657.
(o) Turner v. Lamb (1845) 14 M. & W. 412 (the declaration was amended 

upon t he recommendation of the court!.
(6) Anon. (1891) 2 Ventr. 214.

Annotation.
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Annotation. A covenant to repair at all times, when, where, and as often 
as occasion shall require during the term, and at furthest within 
three months after notice of want of reparation is one covenant, 
and it cannot be stated as an absolute covenant to repair at all times, 
when, where, and as often as occasion shall require during the term
(e).

Where the covenants as to repair are subject to an exception of 
reasonable use and wear, a declaration which, in assigning a breach, 
takes no notice of this exception is bad on demurrer, but probably 
good after verdict (d).

A declaration which is so worded that the damages claimed for 
a breach of the general covenant to repair are not distinguished from 
those claimed for a breach of the covenant to repair after notice, 
is 1 iad on special demurrer, but cannot be objected to after verdict (<■).

(b) Variance.—Under an allegation that a tenant who had cov
enanted to keep and leave the premises in repair “suffered anil 
permitted the premises to lie and continue ruinous,” the landlord 
cannot recover for voluntary waste, as by removing windows, etc. 
(/). On the other hand a verdict for the landlord will be set aside 
where he alleges voluntary waste and only permissive waste is 
proved (g).

A contract to insure and rebuild in case of fire will not supjiort 
a declaration alleging an agreement to let and take a farm, with 
mutual promises to repair (h).

A declaration stating that the defendant promised to use the 
messuage let to him in a tenant-like manner, and take due care of 
the furniture, etc., during the tenancy, and at the expiration thereof, 
to leave the said furniture, etc., cleaned, is sufficiently supported 
by proof that the house and furniture were in a clean state, and that 
defendant verbally agreed to leave them as he found them (i).

An allegation of a promise to deliver up the premises in the same 
state as they were at the commencement of the tenancy is supported 
by the following memorandum appended to an agreement of letting: 
“A. agrees to take the fixtures again at the expiration of the tenancy, 
provided they are in as good condition then as they now are; and 
B. agrees to leave the premises in the same state as they now arc" 
<».

(c) Honfall v. Tatar (1817) 1 Moore 89, 7 Taunt. 385.
(d) Wright V. Goddard (1838) 8 Ad. A E. 144. Compare caaee cited in 

notes (Z) and (m), infra.
(e) Wright v. Goddard (1838) 8 Ad. 6 E. 144. 
if) Edge v. Pemberton (1843) 12 M. A W. 187.
(g) Martin v. Güham (1837) 2 N. A P. 568, 7 A. A E. 540.
<») Beech v. White (1840) 12 A. A E. 668, 7 P. A D. 399.
(i) Stanley v. Agnew (1844) 12 M. A W. 827.
O') While v. Kicholeon (1842) 4 M. A 0. 95.
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Where one of the breaches assigned is that the tenant did not, 
according to his agreement, leave the premises in as good condition 
as he found them, and on the trial it is proved that the agreement 
was that he should leave the premises in as good condition as he 
found them, and that he found them in tenantahle repair, a verdict 
for the plaintiff will not be set aside, since the agreement, as laid, is 
substantially proved (it).

In an action on a covenant for not repairing, which contains an 
exception of “casualties by fire,” to state it in the declaration as a 
general covenant to repair, omitting the exception, is a fatal var
iance of which advantage may lie taken on “non est factum" (I).

Where the declaration alleges that the plaintiff demised certain 
premises (except o« therein is excepted), to hold (except as therein is 
excepted) for the term of twelve years (except the last day thereof), 
and the lease in point of fact contains no exception applying to the 
promises, the exceptions in that regard will either be rejected as 
surplusage, or merely regarded as an exception of nothing. There 
is therefore no variance (m).

68. Plea.—A plea of “not guilty of breaking the covenant" to 
repair is bad in demurrer, since two negatives do not make an 
issue (a).

A plea that the house was rebuilt and repaired before the action 
is bad, unless it shews by whom it was built and repaired (6).

The doctrine that the payment of money into court admits 
everything which the plaintiff would be obliged to prove in order 
to recover, that money involves the consequence that, where two 
breaches are assigned in one count of a declaration, vis. (i) the 
failure to repair, and (2) the non-payment of rent, and the defendant 
pays money into court on the second breach, the whole contract set 
out in that count is deemed to be admitted (c). Similarly it has 
been held that, after verdict, some damage upon every part of the 
breach of covenant in the declaration must be taken as admitted 
where the defendant pleads that he has paid a certain sum into 
court, and that the plaintiff had not sustained damages greater than 
the said sum in respect of the causes mentioned in the declaration (</).

69. Evidence.—(a) Competency and relevancy.—Evidence that 
the premises were in reasonably good repair when the lease was 
assigned, and were in disrepair afterwards, is evidence to go to the 
jury as to the breach by the assignee (a).

(t) Winn v. White (1773) 2 Wm. Bl. 840.
(l) Brown v. Knill (1821) 5 Moore 164; Tempany v. Burnand (1814) 

4 Camp. 20. Compare note (rf), supra.
(m) Will lame v. Haye» (1821) 8 Price 642.
(а) Taylor v. Needham (1810) 2 Taunt. 278.
(б) IP niton v. Waterhouse (1676) 2 Wm. Saund. 420.
(e) Dyer v. Ashton, 2 D. 4 R. 19, 1 B. 4 C. 3.
(4) Wright v. Goddard (1838) 8 Ad. 4 E. 144.
(«) Perry v. Bant, etc., (1866) 16 U.C.C.P. 404.

126
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Annotation. Where, in an action on a promise to keep the premises in repair, 
the defendant pleads that he has paid a certain sum into court, 
and that no greater damages have been sustained, evidence as to t he 
state of the premises at the time of the demise is “material both to 
the event of the suit and to the amount of the damages," and 
therefore should not be excluded (6).

(6) Burden nf proof.—The plaintiff 1 logins where the plea is 
that the defendant lessee did repair and did not suffer the premises 
to become ruinous, as alleged (e) ; or where to a declaration for not 
repairing premises in a reasonable time, the defendant pleads that 
he did repair within a reasonable time (d).

Evidence that the premises were out of repair a few days liefere 
the demise to the defendant, who came in as assignee of the original 
lessee, casts on the defendant the burden of proving that the prem
ises had been put into repair after that time. The plaintiff need 
not prove that the premises were out of repair on the very day of 
the demise («). Express evidence of the actual state of the premises 
at the tune the lease was first made need not he produced in an 
action against an assignee of the lease. If it be shewn that they 
were in good repair up to the time they came into the defendant's 
possession, and he omitted to make necessary repairs, that con
stitutes a prima facie case for the landlord (/).

The fact that the landlord did not prove any contract at the 
trial is no ground for setting aside a verdict for the damages aw ard
ed for the non-repair (g).

In assessing the damages for a breach of a covenant to repair, 
a judge sitting as a jury is warranted in adopting the opinion of 
the only expert witness who has inspected the premises with refer
ence to the covenant, that a certain amount is required to put them 
in tenantable repair (A).

Art. 1629 of the Quebec Civil Code operates so as to create a 
presumption that a loss by fire on the demised premises was caused 
by the lessee or the persons for whom he is responsible. The 
effect of introducing into a covenant to deliver up the premise's in 
good repair an exception of “accidents by fire" is to deprive the 
lessor of the Imnefit of this presumption, and by throwing the

(b) Burdett v. Wühers (1837) 7 Ad. & E. 136.
(c) Saward v. Leggatt (1836) 7 C. & P. 613. As to the proof of the 

particulars qf the dilapidations for which recovery is sought in an English 
County Court from a tenant from year to year, see Smith v. Douglas 11855) 
16 C.B. 31.

id) Belcher v. McIntosh (1839) 8 C. & P. 720, per Alderson, B.
(e) Doe v. Durnfori (1832) 2 C. & J. 667.
(/) Perry v. Bank, itc. (1866) 16 U.C.C.P. 404.
(«) Duer v. Ashton (1822) 1 B. & C. 3, 2 D. 6 R. 19.
(X) Moron v. Tou'nshend (1886) 2 T.L.R. 717, affirmed (1887) 3 T. 

L.R. 392.
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parties upon their rights and liabilities under Art. 1063, which gives Annotation, 
a general remedy for damages caused by negligence, to bring into 
operation the ordinary principles of evidence as to the onus of 
proof (i). To rebut the presumption created by this article, 
it is not necessary for the lessee to prove the exact or probable 
origin of the fire, or that it was due to unavoidable accident or 
irresistible force. It is sufficient for him to prove that he has used 
the leased premises as a prudent administrator (en bon père de 
famille), and that the fire occurred without any fault that could lie 
attributed to him or to persons for whose acts he should be held 
responsible (j).

XIV. Liability of tenant to third persons.
70. Generally.—A review of the cases dealing with the responsi

bility of a tenant to strangers for Injuries caused by the dilapidated 
condition of the premises will form an appropriate conclusion to 
our article.

Members of a tenant’s household are not, it should be observed, 
strangers within the scope of the principles to be discussed below.
The rights of such persons are co-extensive with those of the tenant 
himself, and therefore more restricted than those of member» of the 
general public (k). See sec. 3, ante.

71. Tenant presumptively liable for injuries caused by defects 
in the premises.—Starting from the fundamental conception that, 
in cases where it becomes necessary to determine whether the 
landlord or the tenant is the proper party to sue for injuries caused 
by defects in the demised premises, the essential question is simply 
whether the dangerous conditions were produced by the wrongful 
act of the landlord or of the tenant (o), we observe that, in the

(t) Evans v. Skelton (1889) 16 Can. 8.C. 637, dise. Ritchie, C.J., and 
Taschereau, J.

O') Murphy v. Labbé (1896) 27 Can. S.C. 126 (diss. Strong, C.J.). In 
Klock v. Lindsay (1898) 28 Can. S.C. 453, the law as laid down in this case 
was followed, but the presumption was held not to have been overcome by 
the evidence introduced.

In an action against the lessor for injuries caused by defective premises, 
it was held that the plaintiff being a stranger to the covenant between lessor 
and lessee as regards repairs could not recover. Judgment of Meredith 
C.J.C.P. Manille v. Donnelly, 1 O.W.N. 195, following Cavalier v. Pope 
11905) 2 K.B. 757; |1906] A.C. 428 and Cameron v. Youny (1906] A.C. 176.

Jackson v. Vanier, 18 Que. S.C.R. 244, the landlord was held liable for in
juries to a stranger caused by snow falling off the roof of his premises, in spite 
of the fact that the building was occupied by tenants whose duty was to clean 
the same off.

It) Mekr v. McNab (1894) 24 O.R. 653, where it was held that the 
daughter of a lessee who has covenanted to repair, cannot maintain an action 
against the lessor for personal injuries caused by defective repairs.

(«) Pretty v. Bickmore (1873) L.R. 8 CP. 401, per Bovill, C.J. The 
enquiry as between the landlord and the tenant is, who is blameworthy 
W regard to the want of repair. HeU v. Janzen (1892) 22 O R. 414.
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absence of positive evidence, the landlord’s freedom from liability 
follows, as a matter of legal inference, from the general principle 
which attaches responsibility to the exercise of control (b). Hence 
the well-settled rule that it is the tenant and not the landlord who 
is prima facie liable to strangers for injuries caused by the defec- 
tive condition of the demised premises (c). We also find the 
responsibility of the tenant affirmed in a direct, doctrinal form (</). 
But this mode of expression is to he taken with due reference to the 
circumstances, and is not really inconsistent with the rest of the 
eases, which indicate that the true conception of the juridical sit na
tion is to new it as involving a rebuttable presum) tion of fact 
which, in the first instance, throws the liability upon the tenant. 
This presumption is of course replaced by a peremptory conclusion 
of law where it is proved that the defective conditions complained 
of were due to the non-feasance or misfeasance of the tenant (e), 
especially where the tenant has expressly stipulated to do the 
repairs, the omission of which produced the defects which caused 
the damage (/). See, however, secs. 74, 75, post.

(6) The hardship of holding him liable for conditions which he has 
neither the right nor the power to prevent is sometimes adverted to explicitly 
by judges. “It certainly seems hard that, if a man lets his premises, and 
so divests himself of all |>ower of control over them, he should be made liable 
for the default of the tenant. The owner ought not to be made liable for 
subsequent nuisances which did not originate with himself; for these, so long 
as the tenant is in possession, the owner is irresponsible.” Crompton, J„ 
in Gandy v. Jubber (1864) 5 B. & 8. 78 (p. 87). “Deplorable, indeed, would 
be the situation of landlords if they were liable to be harassed with act inns 
for the culpable neglect of their tenants.” Ld. Kenyon in C heel ham v. Hamp
ton (1791) 4 T.R. 318, 2 R.R. 397.

(c) Payne v. Rogers (1794) 2 H. Bl. 349 (plaintiff fell through a grating 
in a footpath]; Pretty v. Hirkmure (1873) L.R. 8 C.P. 401. In Russell v. 
Shenton (1842) 3 Q.B. 449, a demurrer was sustained to a declaration on the 
ground that it sought to im|X)sc liability for the non-repair of drains upon 
a landlord, merely as “owner and proprietor,” and did not shew how the 
prima facie liability of the tenant was transferred to the landlord. In ('hut- 
ham v. Hampeon (1791) 4 Tenn. Rep. 318, it was held that no action could 
be maintained againr* the landlord of a tenant from year to year for injuries 
caused by the non-rep.> of fences.

(<f) “A landlord who lets a house in a dangerous state is not liable 
to the tenant’s customers or guests for accidents happening during the term; 
for, fraud apart, there is no law against letting a tumble-down house; ami the 
tenant’s remedy, if any, is on his contract. In this case there was none, 
not that that circumstance makes any difference in my opinion.” Bobbin» 
v. Jones (1863) 15 C.B.N.8. 221 (p. 240). Cavalier v. Pope [1906] A.C. 
428.

(e) “If a man demises with no nuisance upon the land, and the tenant 
commits a new nuisance, the landlord is not liable.” Littledale, J., Rex 
v. Pedley (1834) 1 Ad. & E. 822, 3 N. & M. 627; Gandy v. Jubber (1864) 
5 B. A 8. 78, 87, per Crompton, J., arg. [defective grating]. See note (6), 
supra. See Paquet v. Nor-Mount Realty Co. (1916) 28 D.L.R. 458.

(/) Pretty v. Bickmore (1873) L.R. 8 C.P. 401 [coal-shoot in footpath 
became defective while the tenant was in possession]; Nelson v. Lmrpoal, 
Ac., Co. (1877) 2 C.P.D. 311 [defective grating]; Gtvinnell v. Earner < 1875) 
L.R. 10 C.P. 658 [defective grating]; Bishop v. Trustees Ac. (1859) 1 E.
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It should be obeerved that the combined effect of the above 
rule and of the principle established by Fletcher v. Hyland* (g) will 
sometimes be to render a tenant liable for want of repairs even 
when he has not been guilty of any negligence. Thus it has been 
held that the tenant of a house is absolutely bound, as between 
himself and the occupier of an adjoining house, to keep a drain 
passing through his premises in such a state of repair that the 
sewage will not escape and cause injury to the neighliors (h).

72. Rights of stranger, how far affected by the absence of an 
obligation on the tenant’s part to repair.— In the only rase in which 
the |>oint has lieen directly raised, the fact that the tenant 
could not lie compelled by the landlord to repair was denied to be 
a valid defence (a). This conclusion, it is true, was arrived at in 
a criminal action, but, in view of the general principle that, so far 
as rcsjiccts the liability of occupiers, the law puts public and private 
nuisances on the same footing (b), it seems difficult to contend 
that this circumstance should be treated as a differentiating factor 
if the same question were presented in a civil suit. The decision 
already cited, that the landlord of a tenant from year to year can
not lie sued for injuries causes! by the non-repair of fences on the 
demised property, may also be regarded as looking in the same 
direction (<). Such a tenant would not have lieen accountable to 
the landlord (see sec. 66, ante), and the court, by its exoneration 
of the landlord, clearly holds by implication that the tenant was 
the proper party to sue.

& E. 697; 28 L.J. (Q.B.) 215 [verdict set aside on the ground that the lease 
was still in force]. Tarry v. Ashton (1876) 1 Q.B.D. 314 [tenant liable for 
injuries caused to a foot-passenger by the fall of a lamp which he knew to 
he in a defective condition, and failed to repair]. In Firth v. Bowling I. Co. 
(1878) 3 C.P.D. 254, the successor in interest of a lessee who had agreed 
to fence the land occupied by him for the benefit of the lessor and his other 
tenants, was held answerable where the wire rope used for the fencing fell 
into decay, and the cattle of an adjoining tenant died from swallowing 
the fragments which dropped into the grass upon a field leased by their

(g) 3 H. & C. 774, L.R. 1 Ex. 265; L.R. 3 H.L. 330. See Alberta Loan 
v. Bercuson (1915) 21 D.L.R. 385.

(A) Humphries v. Cousins (1877) 2 C.P.D. 239 [negligence negatived 
by jury],

in) Reg. v. Watson (1697) 2 Ld. Raym. 856,1 Salk. 357, also cited sub. nom. 
Rtg. v. Watts, where a house was maintained in a ruinous condition so that 
passers-by wpr<* endangered, it was argued that, ns the defendant was a tenant 
at will, an,| therefore not responsible to the landlord for failing to remedy the 
defects in (jiiestion, he could not be indicted for the nuisance created by these 
defects. 'I his contention did not prevail, the court saying that “as the danger 
is th«‘ matter that concerns the public, the public are to look to the occupier, 
not to the (‘state, which is not material in such case to the public." This case 
was cited with approval by Blackburn and Crompton, JJ., in (landu v. Jubber 
(1864 ) 5 B. & 8. 78.

(A) See the opinion in Chauntier v. Roltinson (1849) 4 Exeh. 163.
(r) Chcetham v. Hampson (1791) 4 Term Rep. 318.
9—52 D.L.R.

Annotation.
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Aaeetatioa. A different theory, however, seems to have lieen entertainei I liy 
Honeyman, J., when he intimated, arguendo, that the landlord is 
liable to a stranger, in any case where the tenant is under no 
obligation to repair (d). Such a situation is precisely that which 
was presented in the ease last eited, and the learned judge appcan 
to lie of opinion that the proper method of escaping from the 
dilemma of an injuria sine remedio is to hold the landlord re»|pon- 
sihlc. A similar doctrine seems to lie involved in the decision in 
Gandy v. Jobber <è), where even the landlord’s ignorance of the 
existence of a defect in the premises held under a yearly tenancy 
did not protect him. See sec. 74, post.

Vpon the whole, therefore, it may lie regarded as a question still 
open to discussion, whether the absence of an obligation on the 
tenant’s part to repair shall, ex necessitate rei, and to prevent the 
plaintiff from being left remediless, lie regarded as casting the 
responsibility upon the landlord, or whether the position shall I* 
taken that the tenant is liable on the broad ground that he is the 
person in occupation of the premises, and that the contractual 
arrangements lietween him and the landlord are a matter with 
which a stranger has no concern. One consideration which makes 
strongly in favour of the latter of these alternatives is that it is mare 
in consonance with the doctrine noticed in sec. 2, ante, that the 
landlord of the tenant from year to year cannot, in the absence of 
an express stipulation, be compelled by the tenant to do repairs 
which the latter is not bound to execute. The manifest effect of | 
this doctrine is that, as lietween themselves, neither the landlord 
nor the tenant is subject to any obligation respecting repairs in a 
rase where the tenant is not I round to do them and the landlord has 
not entered into any agreement with regard to them. (Compare 
the doctrine laid down at the beginning of the next section. I To 
declare the reciprocal rights of the parties to the demise to le the 
criterion and gauge of the rights of a stranger would, therefore, re
sult in leaving him altogether without a remedy. Thus the simple 
question which finally emerges is whether in order to avoid this 
unreasonable result, the landlord or the tenant shall be held liable, 
and the only principle available for determining this question 
seems to be that which declares that in the absence of some counter
vailing consideration, responsibility is an inseparable incident of 
the power of control. (/)

73. Under what circumstances the liability is transferred to t! 
landlord.—According to a recent ease (a), there are only two win I

(if) Pretty v. Bicknum (1873) L.R. 8 C.P. 401.
(e) (1854) 5 B. * 8. 78.
(/) The rights of a licensee are discussed in Marthall v. TTIc InduMhd I 

EzhibUiov (1800) 1 O.L.R. 318.
(a) KeUon v. Linrpoot, elc., Co, (1877) 2 C.P.D. 311.
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in which the landlord can be made liable, first, by shewing 
that he has made such a contract to do repairs as will enable the 
tenant to sue him for not repairing (h), and secondly, that he has 
Iwn guilty of a mis-feasance, as, for instance, where he lets the 
premises in a ruinous condition (e). But to lie strictly correct the 
second branch of the statement should, it seems, lie extended so as 
to cover non-feasance as well as mis-feasance Id).

(b) This exception to the general rule is recognized hv Duller, J., in 
Payne v. Rogers (1794) 2 11. HI. 349, where the court refused to set aside a 
verdict against the landlord, the record shewing that evidence had been given 
on the trial that repairs had actually been done by the landlord, it was 
pointed out that to hold the tenant liable in such a case would give rise to a 
circuity of action, as the tenant would have his remedy over against the land
lord. “The meaning of the case is that the party injured may either have 
his remedy against the tenant for not repairing, or the landlord, if he has under
taken to repair:” Parke, B., in ChauntUr v. Robinson (1849) 4 Exch. 163 (p. 
167). See also, to the same effect, Pretty v. Bickmore (1873) L.R. 8 C.P. 401. 
A landlord who agrees to execute repairs and superintends them while the 
tenant has temporarily vacated it to allow the work to tie done is of course 
liable for the negligence of the persons making the repairs. Leslie v. Pounds 
(1812) 4 Taunt. 649 [cellar-flap left open]. See Trotide v. Meldrum, 21 Que. 
8.C. 75.

(r) This statement fii’-ls support in the following cases: dandy v. Jubbrr 
(16,* 1 * 3>6) 5 B. & S. 15 (reverse »ut not on tliis |>oint, 9 B. & S. 15) ; Todd v. Flight 
(1860) 9 C.B.N.8. 377; V en v. Anderson [1894] 1 Q.B. 164; Sandford v. 
Clarke (1888) 21 Q.B.IX 39,.; RoseueU v. Prior (1702) 1 Ixi. Raym. 713, 2 Salk. 
460. 12 Mod. 636; Rich v. BasUrJield <1847) 16 L.J.C.P. 273, 4 C.B. 783; Mehr 
v. Sic Nab (1894 ) 24 O.R. 653. In Roseu'ell v. Prim, supra, the court took 
the position that the erector of the nuisance, before the assignment, was liable 
for all consequential damages; that it was not in his power to discharge himself 
by the assignment; that he continues the nuisance by granting it over in this 
manner and reserving rent; and that putting it out of one's j>ower to abate a 
nuisance is as great a tort as not to abate it when one has the jiowcr to do it. 
In Gandy v. Jubber, supra, Crompton, J., said: “It is a sound principle of law 
that the owner of property receiving rent shall lie liable for a nuisance existing 
on the premises at the date of the demise” (p. 88). This remark w as approved 
by the Exchequer Chamber (see 9 B. & S. p. 16), where Erie, C.J., remarked: 
“If the landlord lets the premises with a nuisance on them, all parties agree 
that he is responsible.” See 5 B. & H. 485. The Court of Error also expressed 
its approval of another statement by Crompton, J., that, “to bring liability 
home to the owner, the nuisance must be one which is in its very essence and 
nature a nuisance at the time of letting, and not merely something which is 
capable of being thereafter rendered a nuisance by the tenant.” In Todd v. 
Flight, supra, an additional reason was suggested by Erie, J., for the con
clusion arrived at, viz., that the chimneys had apparently fallen by the opera-
1 ion of the laws of nature, and from no fault on t he tenant’s part. But the ele
ment thus introduced seems to be purely suppositious. It is not adverted to 
in the declaration, nor treated in tne judgment as an essential factor. More- 
oyer it is difficult to reconcile the statement that the tenant was without fault 
with other parts of the opinion which seem to recognize the existence of a con
current liability on the tenant’s part. See sec. 75, post. Teller v. Fisher (1910)
3 AlU.lt. 423, 15 W.L.R. 400.

(i) Todd v. Flight (1860) 9 C.B.N.8. 377, 30 L.J. (C.P.) 21, Erie, C.J., 
after stating the effect of three earlier cases, said: “These are authorities for 
saying that if the wrong causing the damage arises from the non-feasance or 
the mis-feasance of the lessor, the party suffering damage from the wrong 
m£,V sue him.” The learned judge considered that this was the principle 
which reconciled the various decisions. McIntosh v. Wilson (1913) 14 
IXL.lt. 671.

AuoUUon.
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The liability which arises from the letting of premises on which 
there is a dangerous nuisance is also incurred by a person who, 
while such a nuisance exists, purchases the reversion (e), or re-lets 
the property (/). But there is not a re-letting which will render 
the landlord liable, where a yearly tenant continues his occupation 
after the end of a year. Such a tenancy is regarded as sulœistiiig 
until it is determined by notice (g). For a similar reason a weekly 
tenant's continuance of his occupation on the expiration of each 
week does not render the defendant liable for defects then existing 
(h). Nor, it would seem, is there any re-letting within the purview 
of the rule, where the tenant who entered under a lease holds over 
at the end of the term («').

A point of view which, logically speaking, is somewhat differ
ent from that noticed at the beginning of the section, but which 
involves precisely the same conclusions, is evidenced by the state
ment that “in all the cases where the landlord has been held 
responsible, it will be found that he has done some act authorizing 
the continuance of the dangerous state of the premises’* 1 (j). In 
the first of the cases cited below it was held that the necessary 
authorisation may lie inferred from the fact that he has retained the 
obligation to repair the premises.

The question whether the defect was structural or one of 
management is for the jury whenever that point is left in doubt by 
the evidence (t).

(e) “If a man devises land with a nuisance upon it, and «luring the con
tinuance of the term, and whilst the landlord was unable to remove the nuisance, 
another chooses to buy the reversion of the land with the nuisance upon it, 
he is answerable.” Littledale, J., in Rex v. Pedley (1834) 1 Ad. A E. 822, it X. 
A M. 627.

(f) The eases cited in the following notes all recognize the correctness of 
this doctrine.

(g) (Handy v. Jubber (Exch. Ch. 1865) 9 B. A K. 15, reversing on this 
ground, 5 B. A 8. 78. This ruling qualifies the statement of Little<lalc. J,, 
that “if there is a tenancy from year to year, and the tenant commits a nuis
ance, the landlord is liable. He has no business to do so; and by doing so, 
he continues the nuisance." Rex v. Pedley (1834) 1 Ad. & K. 822,*3 N. A M. 
627.

(A) Bourn v. Anderson |1894] 1 Q.B. 164, disapproving Sandfard v. 
Clarke, 21 Q.B.D. 398, so far as it dc|ien<ledon the theory that it assume I (con
trary to the ruling in Jones v. MM*, 10 C.B.N.8. 788), that a weekly tenancy 
comes to an end at the end of each week.

(i) See HeU v. Janten (1892) 22 O.R. 414.
(j) Pretty v. Bickmore (1873) L.K. 8 C.P. 401, per Bovill, C.J., If it is a 

natural consequence of the use of a portion of the premises by the tenants in 
the manner contemplated that they may become a nuisance to the neighbors, 
it is the duty of the landlord either to exact from his tenants an engagement 
to prevent the conditions which would cause the nuisance, or to reserve to 
himself a right to enter for that purpose. Rex v. Pedley (1834) 1 Ail. and E. 
822, 3 N. A M. 627.

(A) Bowen v. Anderson (1894) 1 Q.B. 164, holding it to be error to take 
the ease from the jury where the evidence was conflicting as to whether the 
fall of the plaintiff through a coal-plate was owing to the neglect of the tenant
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Under some circumstances, an additional reason for holding the 
landlord liable may be furnished by the fact that it would be waste 
for the tenant to abate the nuisance in question xs where it could 
not be abated without structural alterations (f).

The theory that the landlord must necessarily be liable to a 
stranger whenever the tenant is under no obligation to repair, has 
already been discussed. See sec. 72, ante.

74. Landlord’s knowledge or ignorance of the dangerous con
ditions, how far material.—That the landlord carinot be held liable 
to a stranger for injuries caused by defects in the demised 
premises unless be knew of these defects, is a doctrine which seems 
to lx- reasonably deducible from, though not categorically enunci
ated in, a case already cited (a). But, as the decision proceeded 
upon the broad ground that such a declaration shewed the landlord 
to have I wen guilty of the non-repkir which eventuated in disaster 
and the landlord’s cognisance of the conditions was not adverted to 
as a distinctive element, all that can be affirmed with certainty is 
that, on general principles, the conclusion of the court must appar
ently have been in favour of the landlord if the action had gone 
before a jury and his want of knowledge established (fc).

Not long afterwards the landlord of a tenant from year to 
year was held liable by the same court, although it was proved that 
he had no notice that the nuisance which caused the injury existed 
at the time of the re-letting (c). It was explicitly declared by 
Crompton, J., that under such circumstances, the landlord is liable

to secure it properly, or to the defective state of the flagstone, or to the pres, 
ence of day which prevented the plate from fitting.

Evidence that the same tenant had been in possession for about two years 
More the accident, and that the coal-plate which caused the accident was out 
of repair about a fortnight after the tenant had entered is sufficient to take to 
the jury the question whether there was a structural defect existing when the 
tenancy began. Sandford v. Clarke (1888) 21 Q.B. 398, as explained in Bowen 
v. Anderson, supra.

Under the General Health Act of 38 & 39 Viet. ch. 55, secs. 94, 104, where 
premises are or become subject to a structural defect which may give rise to a 
nuisance, or become dangerous or injurious to health, the tenant may, in the 
absence of any agreement imposing the payment for its repair upon him, throw 
t hv liability for its repair upon the landlord. See Gebhardt v. Saunders (189212 
(j.B. 452.

(0 See RoeeweU v. Prior (1702) 12 Mod. 635 (p. 640).
(а) Todd v. Flight (1860) 9 C.B.N.S. 377, 30 LJ. (C.P.) 21, where a 

declaration was held not to be demurrable which alleged that the defendant let 
the house in Question when the chimney's were known by him to be ruinous and 
in danger of tailing, and that he maintained them in that state.

(б) As to the evidential significance of knowledge of the conditions in 
actions for negligence, see a note by the present writer in 41 L.R.A., pp. 33-153, 
especially pp. 35-38.

• area was im- 
quer Chamber

. . -, —--------------------- ,—„----------- ------------- -------i so far as this
point is concerned.
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Annotation. whether he has notice of the conditions or not; and it in clear that 
the other judges, although they do not advert to this element, must 
have lieen of the same opinion, or they would not have allowed the 
plaintiff to recover.

Yet, a few years later, the same court refused to allow a 
stranger to recover against the landlord in a case where the defect 
was one of the same character as that in the case last cited, and 
based their decision upon the fact that he did not know of the defect, 
and was not negligent in being ignorant of it (d).

Precisely upon what ground these two cases are to be recon
ciled is not very apparent. The only available differentiating 
factor seems to consist in the fact that in the earlier one the tenant 
was under no obligation to repair, while in the later one the tenant 
was bound by an express stipulation in that regard («). This con
ception, supposing it to be that which underlies the later decision, 
is certainly not free from difficulties. It involves the acceptance 
of the doctrine that a landlord is, as respects strangers, a warrantor 
of the safety of the premises in cases where the tenant is not bound 
to repair, but that in cases where the tenant is bound to repair, 
the landlord cannot l;e held liable unless he is proved to have liera 
negligent. Such a doctrine seems to require for its support the 
assumption that the imputation to the landlord of a duty to insure 
safety under the supposed circumstances is necessary to prevent 
the injured person from being left remediless, and it is clear that, 
as long as the authorities cited in sec. 72 remain unimpearhrd. 
this assumption cannot lie justifiably made. Moreover, if evidence 
of an agreement by the tenant to repair renders it necessary for the 
plaintiff, if he would succeed, to establish negligence on the land
lord’s part, the action manifestly fails at the outset when- the 
landlord is excusably ignorant of the conditions. Under such 
circumstances the case never reaches the stage at which it becomes 
material to consider whether the tenant’s agreement does or does 
not alisolve the landlord (/). The result is a somewhat singular 
logical situation, for the existence or absence of the agreement is 
first treated as a test to determine whether the standard of the 
responsibility imputed to the landlord shall be a warranty or

(</) Gwinnell v. Earner (1875) L.R. 10 C.P. 658 [defective grating in foot
path].

(e) The actual scope of Gwinnell v. Earner is indicated by the following 
question which, during tne argument, was asked by Brett, J., and conceded by 
plaintiff's counsel to require a negative answer: “Assuming that the grating 
was unsafe at the time of the letting, but without the knowledge of the land
lord, and without blame to him for not knowing it, and the tenant is under the 
covenant to repair—is the landlord liable?”

(/) In Gwinnell v. Earner the plaintiff had been nonsuited at the trial 
simply on the ground that the landlord had no knowledge of the unsafe state 
of tne grating at the time of the demise.
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merely the conduct of a prudent man, and then ceases altogether 
to 1* an operative element in the investigation (g).

75. Tenant’s covenant to repair, how far landlord’s liability 
sleeted by.—It has been decided in several cases tliat a tenant 
who fails to remedy a continuing nuisance which existed at 
the time when he took a lease of the premises, must res|Hind in 
damages to anyone who may lie injured by it (a). In none of the 
cases cited was the point directly raised that the effect of an express 
agreement by the tenant to repair was to absolve the landlord 
entirely from accountability for accidents occurring sulieequently 
to the demise; but one of the most distinguished of modem judges 
was strongly inclined to think that this was the result of such a 
contract (fc). This expression of opinion, however, was merely 
obiter, fault on the landlord's part tieing negatived by the evidence, 
and was not sustained by the citation of any authorities. A remark 
made by Keating, J., during the argument in a still earlier rase 
also seems to look in the same direction (c). But to attach a 
definite doctrinal significance to words which, as the subjoined note 
shews, wen- nothing more in effect than an intimation that a point 
made lit counsel was not open to discussion, as the pleadings stood, 
would scarcely lie justifiable. It is to be observed, moreover, that 
in the opinion delivered by Erie, C J., for the whole court, it seems 
to be assumed that, under the circumstances set out in the declara
tion. had the option of suing either the lessor or the lessee. (See 
pp. 388, 38!) of the report.) It is submitted that this is the true 
doctrine, for there is no apparent reason why a contract, with 
which the injured person had nothing to do, should prevent the

(g) In Hett v. Janzen (1892) 22 O.R. 414, where a landlord was held not 
liable for an injury caused by a defective grating on the ground of ignorance, 
Boyd, (’h., ami Robertson, J., thought that the weight of authority shewed that 
the landlord must know of the ruinous or dangerous condition of his premises so 
as to be guilty of the wrongful non-repair which 1ml to the damage. This seems 
also to he tacitly assumed in Bishop v. Trustees, Ac. (1859), 1 E. & E. 697.

(a) Coupland v. Harding ham (1813) 3 Camp. 398 (area not fenced); Reg. 
v. Walt* (1697) 1 Salk. 357, 2 Ixl. Raym. 856 [ruinous house], cited with 
approval in ChaunÜer v. Roltimon .(1849) 4 Exch. 163. For illustrations of the 
application of the same rule to cases of nuisances other than those due to defec
tive repair, see Broden v. Saillard (1876) 2 Ch.D. 692; Ball v. Ray (1873) 8 Ch. 
467; Brent v. Haddon (1620) Cro. Jac. 555.

(b) In OwinneU v. Earner (1875) L.R. 10 C.P. 658, Brett, J., while not 
definitely rejecting the doctrine that if the landlord at the time of the demise 
knows of the defect and does notliing to cause it to lie remedied, he, as well as 
a tenant who has covenanted to repair, may be liable, very much doubted 
whether, if the burthen of repair is cast upon "the tenant, the duty of the land
lord does not altogether cease.

(r) In Todd v. Flight (1860) 9 C.B.N.8. 377, 30 L.J.C.P. 21, counsel for 
defendant said: “The present defendant has done no act to identify himself 
with the nuisance complained of. He let premises subject to an obligation 
on the part of the lessee to repair them.” The learned judge interposed with 
the Question: “ If the obligation on the lessee to repair is to exonerate the lessor, 
should not the latter have pleaded itT”
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Annotation, ojteraiion of the general principle that joint tort-feasors are
severally liable for the consequences of their breaches of duty.

In new of the doubtful state of the authorities on this point, 
the practical inference is clearly that, in any rase where there is a 
covenant to repair, both the landlord and tenant should be made 
parties to the action, if such a joinder is permitted in the juris- 
diction where the action is brought.

IMP. QUEBEC RAILWAY, LIGHT, HEAT AND POWER Co. v. VANDRY

P. C. Judicial Committee of the Privy Council, Viscount Cave, Lori Shair, Lord 
Sumner and Ijord Parmoor. February 17, 1920.

Evidence (§ II B—108)—Escape of current causing fires—Defective 
transformer—Interpretation of Art. 1054, Civil Code. 
Quebec—Liability established—Not a rebuttable prekcmp-
TION OF FAUTE.

Under Art. 1054, Code Quebec, proof that damage has been caused by 
things under the defendant’s care does not raise a mere presumption 
of faute, which may lie rebutted by the defendant. It establishes a 
liability, unless the defendant brings himself within its terms; in eases 
where the exculpatory paragraph applies, there is a clear difference in 
law, between a rebuttable presumption of faute and a liability defeasible 
by proof of inability to prevent the damage.

\Shawinigan v. lOoucet (1909), 42 Can. 8.C.R. 281 ; C.P.R. v. Roy, |19Q2] 
A.C. 220; Dumphy v. Montreal Light, etc., Co., [1907] A.C. 454, referred to.]

Statement. Appeal from the Supreme Court of Canada (1916), 29 D.L.R. 
530, 53 Can. 8.C.R. 72, in an action for damage caused by the 
escape of electricity in consequence of an unsafe system of trans- 
mission. Affirmed.

Lord
Sumner.

The judgment of the Board was delivered by
Lord Sumner:—The principal object of this appeal is to settle 

the true construction of art. 1054 of the Civil Code of Lower 
Canada. Special leave to appeal was given on the terms that the 
five actions brought in the Courts below should be consolidated 
and that the appellants should raise only questions of law.

The appellant company generates and distributes electricity 
in the City of Quebec and its neighbourhood and along the St. 
Foye Road, in which the respondents’ houses are situated, the 
company had erected poles carrying two overhead cables, » 
primary cable charged with electricity at 2,200 volts and « 
secondary cable from which electricity was supplied to the houses 
at 108 volte. There were many trees along the roadside and in 
the adjacent enclosures and at the time in question a violent 
wind had tom a branch, coated with froten rain, from a poplar 
growing some distance within one of the enclosures and had
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driven it against these cables, though many feet away. They ****• 
broke down in consequence, and thus the high tension electricity R C. 
found its way along the secondary cable into the customers' yi^Ec
houses and set them on fire. For the loss thus caused the actions . *tuL*,r 

.... . . . . .. Light, Heat
now consolidated were brought against the appellant company.

COWES vo.Though no article of the (’ode is referred to by number in the ,ow“ LO 
declaration, it is plain that both articles 1053 and 1054 were Vandby.
rolled on, and so the cases were treated I Kith at the trial by Dorion, Lord 

J„ and in the Court of King’s Bench on appeal (1915), 24 Que.
K.B. 214, and in the Supreme Court of Canada (1916), 29 D.L.R.
530, 52 Can. 8.C.R. 72. There was much difference of opinion 
among the Judges, but the Supreme Court, by a majority of one, 
restored the judgment of Dorion, J., in favour of the plaintiffs.

Two questions of law arise upon the Code—(1) whether the 
plaintiffs can succeed without proving negligence or faute against 
the company; (2) whether even so the defendants would succeed, 
if they proved that they could not have prevented the fire. In the 
Courts la-low it was argued for the defendants that they could 
not have foreseen the combination of had weather overloading 
the branches with verglae and of wind breaking off the branch 
and driving it, laterally on to the cables, and that they were 
accordingly the victims of force majeure. As to this the findings 
of fact are against them. It was also argued for the plaintiffs, 
that if the defendants had installed suitable apparatus they 
would have received automatic warning at the central station of 
the breakdown of the cable in St. Foye Road in time to have cut 
off the current before any mischief was done, but, as nothing was 
made of this below, it need not be pursued now.

The question whether and under what circumstances a defend
ant can lie made liable in a case of qui ii-delict, unless actual 
faute is proved against him, has been much discussed in Quebec 
in recent years. The case of Doucet (1909), 42 Can. S.C.R. 281, 
brought the controversy to a head in 1909, and the Supreme 
Court was then divided in opinion. The present case renewed 
both the controversy and the division. In Doueei » case, which 
arose between employer and employee, no definite cause could 
be discovered for the explosion by which Doucet wi-.s injured.
In the present case the cause of the occurrence is knov n. The 
issue, moreover, arises in the present case between contractor and
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customer. Accordingly Doucet'e case might be no authority 
P. C. in the present case, but for the fact that in Quebec both cases

licïiiïc depend on the language of the Code. Unfortunately this seems
I iuht^Hkat *° *lave *>een imperfectly appreciated in the Canadian Courts,

& and the question “What do the words of articles 1053 and 1054
Powra Co. mean M a mgtte,. 0f construction? ” was not in either case always 

Vandrv. kept in the forefront.
Lord The opposing views may lie summarised thus, without always

referring them to the particular judgments in which they arc 
stated. Faute, it is said, is the basis of all liability for quasi delict,. 
To hold a man liable for either delict or quasi-delict, when hr is 
not to blame, is unjust. This must be so in principle and it rests 
also on authority. The whole jurisprudence of Quebec before 
Doucct’s case so holds. Since the Code was enacted, it has liecn so 
interpreted, and the decisions liefore the Code were to the same 
effect. Furthermore, the framers of the Code were directed to 
codify existing law and, if they suggested alterations, to indicate 
which of their proposed articles differed from the existing law, and 
they did not so indicate arts. 1053 and 1054. As a matter of 
language these articles can tie made to give effect to these principles, 
(1) by holding that art. 1054 does but amplify and carry on art. 
1053, lynd impliedly therefore rests on faute, as art. 1053 does 
expressly, or (2) by holding that paragraph ti of art. 1054, the 
“exculpatory” paragraph, applies to the first paragraph of the 
article as well as to the others, and implies that faute must lie 
proved by the plaintiff before the defendant can be called upon 
for an excuse, or (3) by holding that par. 1 of art. 1054 really 
specifies circumstances from which faute may be presumed, 
leaving the defendant to rebut it by any evidence that may lie 
available.

The contention on the other hand is that the Civil Code of 
Lower Canada was founded on the Code Napoléon, from which it 
differed only in language, and that the reasoning of recent decisions 
of the French Courts on the corresponding art. 1384, ought to 
be applied, the prior decisions of the Canadian Courts notwith
standing. The result is to apply a principle thus formulated hy 
Fitzpatrick, C.J., in Doucet’t case:—“Celui qui perçoit les 
émoluments procurés par une machine susceptible de nuire au 
tiers, doit s’attendre à réparer la préjudice que cette machine
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cause—ubi emolumentum ibi onus." Article 1054 must be held 
to raise a presumption of faute against the defendant company 
as the basis of responsibility “non seulement du dommage qu’elle 
cause par sa propre faute, mais encore de celui causé 
par les choses qu’elle a sous sa garde.” In other words, the fact 
of the accident supplies all the proof of negligence, which it is 
necessary for the plaintiff to give.

It seems plain that l>oth these trains of reasoning start rather 
from the text of the Code Napoléon as interprets! by French 
Courts and the general jurisprudence of Quctiec than from the 
very words of arts. 1053 and 1054 themselves. Natural as this 
may lie, the statutory character of the Civil Code of Lower Canada 
must always lie borne in mind.

The connection between Canadian law and French law dates from 
a time earlier than the compilation of the Code Xa|x>léon, and neither its 
text nor the legal decisions thereon can bind Canadian Courts or even affect 
directly the duty of Canadian tribunals in interpreting their own law. 
(Mudaren v. Attorney-General fur Quebec, 15 D.L.R. 865, at KftK, [19141 A.C. 
258 at 279.)

Thus, however stimulating and suggestive the reasoning of 
French Courts or French jurists upon kindred subjects and not 
dissimilar texts undoubtedly is, “recent French decisions, though 
entitled to the highest respect are not of binding
authority in Qucliec,” McArthur v. Dominion Cartridge Co., 
[11)05] A.C. 72, at 77, still less can they prevail to alter or control 
what is and always must lie rememliered to lie the language of a 
Legislature established within the British Empire. In the present 
caw», as in Doucct’s case, the Judges of the Supreme Court of 
Canada sedulously, and as they conceived successfully, conformed 
to this rule and decided, though in different ways, a question of 
construction of the Quebec Code in accordance with reasoning, 
which seemed none the less convincing, because it was suggested 
bv French authors or followed a view long laid down by the Courts 
in Quebec. Nor can the history of the Quebec Code be altogether 
banished from the recollection of those who administer its pro
visions, and it is true that under certain conditions it is legitimate 
to refer to the prior cases which it was intended to codify, Vagliano 
v. Bank of England, [1891] A.C. 144, page 145. A construction 
of articles, which have long been before the Courts, differing from 
that hitherto accepted, will always, even in a tribunal not bound 
by prior decisions, be adopted with caution.

IMP.
P. C.

Railway 
Light, Heat

à
Power Co. 

Vandry.



140 Dominion Law Reports. |S2 D.L.R.

IMP.
P.C.

Quebec
Railway

Liuh^Heat

Poweb Co.
^ e.

Still, the first step, the indispensable starting point, is to 
take the Code itself and to examine its words, and to ask whether 
their meaning is plain. Only if the enactment is not plain can 
light be usefully sought from exterior sources. Of course it 
must not be forgotten what the enactment is, namely, a (Vide 
of systematised principles and rules, not a body of administrative 
directions or an institutional exposition. Of course also the Code, 
or at least the cognate articles, should be read as a whole, forming 
a connected scheme; they are not a series of detached enact
ments. Of course, again, there is a point at which mere linguistic 
clearness only masks the obscurity of actual provisions or lead* 
to such irrational or unjust results that, however clear the actual 
expression may be, the conclusion is still clearer that no such 
meaning could have been intended by the Legislature. Whether 
particular words are plain or not is rarely susceptible of much 
argument. They must be read and passed upon. The conclusion 
must largely depend on the impression formed by the mind 
that has to decide. In the present case their Lordships have 
arrived at the conclusion that the language of the articles is 
plain, in the sense that their meaning must be found in their 
words, though they are far from denying that the true construction 
is a matter of nicety and even of difficulty. It follows that the 
decision of this question is not legitimately assisted even by 
reference to the prior decisions in Quebec, which, in fact, are 
much less definite than they have been supposed to be, and that 
no useful suggestion can be derived from articles in the Code 
Napoléon differently expressed, or from the expositions of them, 
however brilliant, by French jurists. In no event can the intention 
of the Legislature in passing the articles under discussion be gather
ed from the category in which they were placed by the commission 
which drafted the Code.

Articles 1053 and 1054 are the first two of a group of article* 
headed “Offences and quasi-offences.” The first deals with 
damage caused by faute on the part of a person, who can tell right 
from wrong. The second deals further with the liability of such 
a person not only for damage caused by his own fault, but also for 
damage caused by persons whom he controls or things which he 
has under his care. It is not necessary now to define the meaning 
of “controls” or “under his care.” There is obviously much to be
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laid in a proper case about both. The article proceeds to speak 
specifically of the liability of parents for the acts of infant children, 
of guardians for those of wards, of curators for those of lunatics, 
and of teachers and artisans for those of scholars and apprentices. 
Then follows provision for what has been called “exculpation," a 
term, which, however, begs the question that culpa is implied in the 
‘ mpnnmbiliti ci-detsui." To this succeeds a rule as to the 
responsibility of masters and employers for their servants and 
workmen. Subsequent passages deal with responsibility for 
damage done by animals, or by buildings originally ill-constructed 
or afterwards allowed to get out of repair.

The language of the exculpatory clause is as follows: “The 
responsibility attaches in the above cases only when the person 
subject to it fails to establish that he was unable to prevent the 
act which has caused the damage.”

From this it is argued that the exculpatory clause docs not 
refer at any rate to that part of the first paragraph which contains 
the words “and by things which he has under his care," firstly 
because “the act which has caused the damage" cannot be appli
cable to a case of “damage caused by things which he has under 
his care, " for the act of a thing would be a meaningless expression ; 
and secondly, because “the above cases" means only the “cases" 
properly so called of parent and child and so forth, which figure as 
Iiarticular cases, and even though taken together are far from 
exhausting the first paragraph. In the French text, however, the 
exculpatory clause is as follows: “La responsabilité ci-dessus a 
lieu seulement lorsque la personne qui y est assujettie ne peut 
prouver qu’elle n’a pu empêcher le fait qui a causé le dommage."

On these words it is pretty plain that the above comment, 
founded only on the English text, fails. “La responsabilité 
ci-dessus” refers to the whole preceding part of the article, every 
paragraph of which contains expressly or by implication the 
word “responsible,” and “le fait qui a causé le dommage" is an 
expression not inapt to cover damage caused by inanimate things 
as well as by animate persons.

Behind this linguistic criticism lies the structure of the article. 
Article 1053 deals with damage caused by the defendant’s own 
faute. Article 1054 takes up another and a wider responsibility, 
namely, for damage otherwise caused, whether by persons or by
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things. It deals with what may be conveniently called vicarious 
responsibility and this under three categories: (a) persons who 
know right from wrong, and would therefore be themselves liable 
also for their own faute under article 1053; for these the defendant 
answers on the principle of respondeat superior; (5) persons, know ing 
right from wrong, and therefore personally liable, who though not 
strictly falling under that principle, impose a vicarious liability 
on the defendant because they are under his control in one capacity 
or another; and (e) persons who do not know right from wrong, 
and things, animate or inanimate, for whom the defendant answers 
on the ground of his control or charge, his being the only respon
sibility which the law recognises. Paragraphs 2, 3, 4, ami 5 are 
not mere instances of par. 1: they include persons incapable ol 
knowing right from wrong, who are therefore outside of the words 
“the fault of persons under his control." They make a defendant 
liable, when the actor himself is incapable of faute and is therefore 
guiltless of it and another person is made liable for him vicariously, 
regardless of any faute of his own. This position as applied to 
persons is the same as that which par. 1 applies to things. Such 
being the object of the article it would be illogical to refuse to the 
defendant, who is called on to answer for things in his can-, the 
same exculpation, namely that he c >uld not have prevented the 
injurious occurrence, which is open to him when called on to 
answer for minors, lunatics or apprentices under his control.

If, then, it is open to a defendant sued in respect of damage 
done by things in his care to raise a defence under the “exculpatory 
paragraph,” the next question that arises is whether before the 
defendant can lie called on to excuse himself, the plaintiff must 
prove that there was faute on the defendant's part, or whether 
proof of the facts (1) that a certain thing was under the defendant ! 
care and (2) that the plaintiff was hurt by it, will in themsrlva 
suffice to discharge the whole of the plaintiff’s burthen. First 
of all, art. 1054 expressly goes beyond art. 1053 in that, after saying 
“non seulement du dommage qu’elle cause par sa faute à autrui,” 
which refera to art. 1053, it takes up another’s faute, “mais encore | 
de celui causé par la faute de ceux dont elle a la contrôle," that i 
is to say not caused by the defendant’s own fault. Indeed, il 
faute must be proved against the defendant before he can lx- madf 
liable under art. 1054, it is difficult to see what efficacy attache
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to the exculpatory clause at all. If the defendant is proved to 
have lieen guilty of fautr, how ran he say that he could not have 
prevented its consequences? if he is not, he needs no exculpation. 
Secondly, there is no reason why the usual rule should not apply 
to this as to other statutes, namely that effect must be given, if 
possible, to all the words used, for the I^egislature is deemed not to 
waste its words or to say anything in vain. Accordingly, the 
ol«'nation at once applies that, if the defendant must lie guilty 
of faute before art. 1054 can apply, art. 1054 is otiose, for he might 
have lieen made liable for that faute under art. 1053. There can 
lie no answer to this argument, unless it be that the faute required 
under art. 1053 is faute causing the damage, and that under 
art. 1054 faute not causing the damage is brought in, and this 
cannot be the intention of the Code, for then under art. 1054 a 
person would be answerable for damage done by things under his 
care, when his conduct has lieen blameworthy in some immaterial 
respect, but not when he has been blameless altogether. In other 
words he would lie visited with civil liability to a private person 
as a penalty for some unconnected error, and an injured person’s 
right to compensation for damage actually sustained would depend 
on the question whether the defendant was a person not lieyond 
reproach or was a person of invincible impeccability. In the third 
place, to hold that even under art. 1054 the plaintiff must prove 
faute against the defendant would have the singular result that 
either masters would not be responsible for the faute of their 
servants, unless they were also guilty of faute themselves, or the 
seventh paragraph of the article would have to be read without 
the implication of faute, which on this construction is to be made 
in the first. There seems to be no doubt that art. 1054 introduces 
a new liability, illustrated by a variety of cases and arising out of a 
variety of circumstances, all of which are independent of that 
personal element oi faute which is the foundation of the defendant’s 
liability under art. 1053. Furthermore, proof that damage has 
keen caused by things under the defendant’s care does not raise a 
mere presumption of faute, which the defendant may rebut by 
proving affirmatively that he was guilty of no faute. It establishes 
a liability, unless, in cases where the exculpatory paragraph applies, 
the defendant brings himself within its terms. There is a differ
ence, slight in fact but clear in law, between a rebuttable presump-
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_ tion of faute and a liability defeasible by proof of inability to 
P. C. prevent the damage.

(ji-EBEt Their Lordships fully appreciate that a considerable numlter 
Uoet^Heat P°‘nta c®11 be made against this construction. It is said that 

* alteolute liability without faute shewn was unknown in Quel ht 
POW»? C° before Doueet’s case. It would, perhaps, lie more correct to sav 

Vandkt. that the occasion for so deciding has only recently arisen with 
UrS the growth of scientific inventions and their industrial exploitation. 

It may be said that art. 1054 is not the place for obligations arising 
from what art. 083 calls “the operation of the law solely," but if 
confined by the title of this group of articles to “delicts and quasi- 
delicts;’’ that alteolute liability for damage done for things under 
a man’s care, whether those things lie in themselves dangerous or 
not and whether or not they have been brought into the condition 
which makes them dangerous for purposes of the defendant's own, 
is a liability transcending the rule in Fletcher v. Hylands (18ti8), 
L.R. 3 H.L. 330 and Nichols v. Marsland (1876), 2 Ex. D. 1, and 
might work great injustice ; that art. 1054 does not Itegin with the 
words "Toute personne est responsable”, but with the worth 
“Elle est responsable," Elle referring to the words of art. 1053. 
vis., “Toute personne capable de discerner le bien du mal,” a 
lefvrence w hich is pointless if the faute of such " persom.e " is 
immaterial and if all that is needed is that in fact the thing should 
be under his care. To all this the plain words of the article, if 
they are plain as their Lordships conceive them to be, an1 a 
sufficient answer. In enacting the Code the Legislature may 
have foreseen cases of the kind now in question many years More 
any of them arose. In construing it Fletcher v. Kylands and 
Nichols v. Marsland had better be left out of account. There is 
no reason why the Code should be made to conform to them. 
The mere title given to a group of articles is not in itself enough to 
contradict the prescriptions of one of them. As to the fact that the 
article begins with “Elle" and not with “Toute personne,” h 
may be that a person incapable of knowing good from evil would be 
also incapable of having others under his control or of having 
things under his rare, or at any rate would by that very incapacity 
be entitled to exculpation, on the ground that, if he could not tel 
right from wrong, neither could he prevent the fait which caused 
the damage. Even if this be not so, the only result would he M



52 D.L.R.I Dominion Law Reports. 145

exempt from liability under article 1054 |x-rsons incapable of 
knowing right from wrong, though they may occupy the positions 
mentioned. As no ease of this kind arises here, no derision or 
opinion need lx* given alwut it. The positive words of the article 
stand and must have effect.

Two other points may lie briefly disposed of. The jxiplar tree 
grew in the field of one of the plaintiffs and Ix-longed to him and 
Ixitli the houses burnt belonged to customers of the defendant 
company. Though these ixiints were touched upon, it is not 
clear what legal consequence wa< supposed to result from them. 
The owner of the poplar was not shewn to have been in fault and, 
even if every tree that grows is "in the charge” of its owner, 
the tree was not the cause of the damage, but only an antecedent 
prrrrqusiite. As to the other point there was no evidence that 
the owner of the homes con-ented to take the risk of what happened 
or even knew of it, and if it is said that the exploitation of the 
electricity was not solely for the supplier's lienefit, but also for 
the consumer’s, which is somewhat far-fetched, the article says 
nothing aliout the liability of exploiters. On neither of these 
punts have the facts lieen found, so as to raise in the appellants' 
favour any contention requiring decision.

Apart from the articles of the Code the ap)xdlants resorted to 
a separate line of argument. The powers under which they carry 
on their undertaking are statutory and are contained some in 
private and some in public statutes. Their Lordships think there 
is no substance in the objection taken by the respondents that 
under art. 10 of the Code private statutes must be pleaded, which 
implies proof, and that evidence was not given of the private 
statutes in this case. The article does not provide that if such 
evidence is not forthcoming the same result may not lie obtained 
by admissions and as all the statutes without distinction were 
the subject of discussion in the Courts Ixdow, as if the terms of 
loth kinds of legislation had lieen duly brought before the Court, 
and as the printed text was in fact readily available, their Isirdships 
think that this objection is not now open to the respondents.

The powers which these statutes give are of a very familiar 
type. The undertakers are authorised to carry and distribute 
high tension electricity over cables, which may he either overhead 
or underground. Sec. 15 of 58-59 Viet. 1895, ch. 49, expressly 
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provides that the company may erect, equip and maintain poles 
in the streets for the purpose of working and maintaining it» lint » 
for the conveyance of electric power u|xm, along, arrow, out 
and under the same. It waa contended by the respondents t Lut 
sulweo. («) of this aeetion. by the words, “the company shall 
be resjRinsible for all damage which its agents, servants or workmen 
cauae to individual* or property in carrying out or maintaining any 
of ita «aid works," made the company absolutely liable for the 
damage sued for in the present ease. Their Ixinlships think that, 
as an independent cause of action, this rase fails. The damage 
here is not, in any view of the construction of the auhaection, 
caused in carrying out or maintaining works.

The appellants, however, rely on the authority to earn their 
wires overhead which the statutes give, as an answer to the claim, 
and contend that the statutes exclude the operation of arts, lay 
and 1054 of the Code in matters concerning the distribution of high 
tension electricity by overhead rabies, as repugnant t.i 
the power which the Ix-gislaturc has bestowed. The applirniine 
of enactments of this kind is familiar and well settkul. Such 
powers are not in themselves charters to commit torts and lu 
damage third persons at large, but that which is necessarily 
incidental to the exercise of the statutory authority is held In 
have iieen authorised by implication and then'fore it is not the 
foundation of a cause of action in favour of strangers, situe 
otherwise the application of the general law would defeat the 
purpose of the enactment. The l>egislatun-, which could hate 
excepted the application of the general law in express terms, 
must lie deemed to have done so by implieation in such cases. 
Nor nerd a use of the power conferred, w hich is injurious to others, 
be excluded from the ambit of that which is necessarily incidental 
to their enjoyment merely liecuus■■ the progress of discovery or 
invention reveals some extraordinary means of preventing that 
injury to others which has previously Usui unavoidable. This 
point arose and was settled in connection with sparks falling 
from locomotive engines many years ago. It therefore heenines 
necessary to consider how far such an escn|te of electricity as took 
place in this ease waa incidental to the use of overhead cables 
and how far and by what reasonable precautions injurious con
sequences were preventible.
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The question, whether it was necessary to hang the two sets 
of rallies on the same poles or in such proximity to one another 
that the fall of the branch upon one would lead to the flow of 
the high tension current into the other, hardly seems to have 
liera examined at the trial. The main contention is this. It 
was the result of voluminous evidence called at the trial, and 
indeed in their Lordships' view the company’s case, that, if the 
wires of the transformers, which are used at intervals along the 
line of cable, had been grounded, the escaping high-tension 
electricity would have found its way innocuously to earth instead 
of entering the houses and set ting them on fire. The value of this 
precaution had lieen established by the experience of several years, 
but it was the view of some distributors of electricity, and of the 
defendant company among them, that there was an offset to this 
advantage in the fact that, if the wiring of the customers’ houses 
was defective, the grounding of the transformer wires would sul>- 
stituto new difficulties for the old. It was not, however, shewn 
that the wiring of the plaintiffs’ houses was defective to this 
extent, although it was “dftnodé," nor did the evidence compare 
the one disadvantage with the other quantitatively. The company 
could have inspected the wiring and, if it was not safe, could 
haw declined to supply current. It is plain that the company 
wa« quite willing to have carried out the grounding of the trans
former wires, if the representatives of the Fire Insurance Com
panies, who advised this course, had given an instruction instead 
of a recommendation. The latter naturally pointed out that they 
had no authority to issue instructions but must confine themselves 
to advice, and as their Lordships are neither prepared to assume 
that this request on the appellants’ part for instructions was a mere 
quibble, designed to disguise their own reluctance to do anything, 
nor even to infer that they saw any objection to the proposal 
except the expense of it, they conclude that the grounding of the 
wins of the transformers would, some substantial time before the 
accident in question, have been a practicable and efficient safe- 
guanl against the injury which in fact was inflicted. If so, it is 
imisissible to say that the escape of electricity into customers' 
houses and the consequent damage in time of storm was a necessary 
incident of »he exercise of the power to distribute high tension
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current by overhead cables along roads, such as would by implica
tion relieve the company from liability for the consequences.

Two decisions which were pressed on their Lordships’ attention 
require particular examination, vis., C.P.R. v. Roy, [1902] A C. 
220, and Dumphy v. Montreal Light etc. Co., [1907] A.C. 4.i4. 
The former is a case of damage by the escape of sparks from a 
locomotive engine and the decision in terms is in line with the 
well-known authorities of Vaughan v. The Taff Vale Railvuy 
Co. (1860), 5 H. & N. 679 and The Hammersmith R. Co. v. Brand 
(1869), L.R. 4 H.L. 171; it is a case of “plain words authorising 
the doing of the very thing complained of.” Dumphy '» is a case 
of high tension electricity released by the act of a third party's 
workman, whom the jury acquitted of negligence. No specific 
article of the Code is mentioned, and the presence of a high 
tension current in the cable was only the causa sine qua non and 
the human action which released it was the causa causons of the 
accident. There was statutory authority to circulate high tension 
electricity overhead, but on the simple issue, whether the damage 
caused by the escape of that electricity was caused by the com
pany’s negligence, it was held that no negligence had been proved, 
and indeed but for the act of a stranger, who himself was not 
careless, the company’s electricity would have done no harm to 
anybody.

Whether in the present cases the evidence established affirm
atively a case of negligence against the defendants is a question 
on which the Supreme Court arrived at no definite conclusion. 
Had it been necessary, the respondents would have been entitled 
to claim before their Lordships' Board that this issue should lie 
decided now, since the terms imposed on the appellants under 
the special leave to appeal bound them to rely on points of law 
only but did not preclude the respondents from meeting those 
points upon the facts in any way which the evidence warranted. 
In the view, however, above taken of the case no decision on this 
question is needed.

Their Lordships will humbly advise His Majesty that this 
appeal should lie dismissed with costs.

Appeal dismissal.
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DUNN t. DOMINION ATLANTIC RAILWAY.
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11. April », 1M0.
Carriers I II H—140)—Riotous cm disorderly roNDt-cr or drunken 

rARRENOER—Ejection from train by conductor—Death by
BEING RUN OVER BY ANOTHER TRAIN—LIABILITY—PROXIMATE

The conductor of a passenger t rain doen nol exercise diu* care in pull in* 
off I tie train at one B.m. on a dark night and leaving unattended a passen- 
ger wlio is so drunk that he ataggera in the car, and when put off ataggenc 
ami falls in eight of the brakeflman and conductor, and if such passciiRer 
wanders onto the track and is killed five or six hours later tin* railway 
oim|ianv is liable. If such jiasaenger is annoying other (lassengers and 
misconducting himself it is the conductor's duty to detain him in the 
baggage car or other safe place until lie can lie safely ejected from the

Appeal from the judgment of the Supreme Court of Nova 
Scotia (1919), 45 D.L.R. 51, 53 N.8.R. 88, affirming by an equally 
divided Court a judgment of Drysdale, ,1., dismissing an action 
claiming damages for negligence in causing the death of a passenger 
ejected from one of the company's trains. Reversed.

J. J. Power, K.C., for appellant; W. A. Henry, K.C., for 
respondent.

Dawes, CJ. (dissenting) :—At the close of the argument at 
Bar in this appeal 1 was of the opinion that the judgment appealed 
from, 45 D.L.R. 51, 53 N.S.R. 88, was right and that this appeal 
should lie dismissed.

Finding, however, in conference with my colleagues that this 
view was not shared in by them, I deemed it my duty to read all 
the evidence most carefully and to read and weigh the reasons 
of the different Judges of the Supreme Court of Nova Scotia and 
the trial Judge, who differed in their conclusions.

The result is that I find myself more strongly confirmed in the 
impression I had formed on the oral argument that the appellant 
had not proved any case of negligence against the company causing 
the death of the deceased son.

The facts are not complicated and it seems to me that the 
evidence on all the material and vital facts is one way and that 
the findings of the jury on these facts as regards the conduct of the 
deceased on the train liefore he was put off by the conductor, and 
as to the place he was put off being an "unfit place” to put hint 
off, were directly contrary to the evidence.

The trial Judge’s decision is short and to the point and I 
transcrilie it in full:—

CAN.

8. C.

Statement.

Davies, CJ.
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CAN. To recover in an action of this kind it is settled law that the negligence
iTc! alleged and proved must be the proximate cause of the accident or injury. 

Here, according to the proof and findings, Dunn was ejected or put off
Dunn

Dominion
Atlantic

Ry.

an ti|»-train or train going west, and was run down hours later by a down 
train, or train going east, with no evidence as to the cause of the accident, 
except marks on the track, indicating that a train going east had run over 
the man. The jury has found the defendant company's negligence to he in
putting Dunn off the up train at Hantsport.

This is not connected with the accident, and may have had no connection 
with it. 1 am obliged to hold that the negligence found does not establish 
a case upon which plaintiff can recover. For all that appears such negligence 
may not have in any manner contributed to the accident, and 1 direct judg
ment for the defendant company. The Wakelin case (1886), 12 App. Cas. 
41, is, I think, a conclusive authority against plaintiff.

The broad simple facts are that the deceased was a passenger 
on an excursion train leaving Halifax for Kentville between 10 and 
11 o’clock at night, the train consisting of an engine and fifteen 
passenger cars, all cars being filled with passengers. The deceased 
had been visiting his brother who lived in Woodside on the 
Dartmouth side of Halifax Harbour, and left about 7 p.m. to take 
a car to Dartmouth ferry across to Halifax and then some con
veyance to the railway station in Halifax. He came abonni the 
train the worse for liquor but by no means helpless, became very 
disorderly, made himself generally a nuisance to the other pas
sengers and, in fact, assaulted two old couples quietly sitting on 
their seats. The conductor remonstrated with him and seems to 
have treated him with groat patience and forbearance, the result 
being that he was violently attacked by deceased who broke one of 
the car windows and tried to choke him. Only after much effort 
was the conductor successful in getting the man comparatively 
quieted down. After this disorderly conduct had culminated in 
the violent attack upon the conductor, the latter decided to land 
the passenger when the train arrived at Hantsport, the next 
stopping place.

1 agree so fully and completely with the conclusions of the trial 
Judge and of Harris, CJ., of the Supreme Court, 45 D.L.lt. 51, 
53 N.S.R. 88, on appeal from the judgment of the trial Judge, 
that I do not feel it necessary to ro-state the facts and the con
clusions to lx* drawn from them at any length.

The first question to lie determined is whether the conduct of 
the deceased while on the express train was so disorderly and 
unruly as justified the conductor in putting him off the train and,



52 D.L.R.I Dominion Law Hki'iikth. 151

if so, whether the plan- when* he put him off, Hunt spirt station, 
was a fit and proper place to do so. As regards the latter point, I 
may say that the evidence shewed Hantsport station is situated 
in an incorporated town and is not distant from the main thorough- 
fan' of the town more than alsiut one hundred yards.

The excursion train was a very lengthy one and the steps of 
the car from which the deceased was ejected when the train stop|>ed 
at Hants|x>rt ofiened on an extension of the train platform huilt 
up of ashes parked and hardened and protected by side plank. 
Then1 was no more danger or difficulty in the deceased alighting 
on this ash extension of the station platform than u]*>n the plat
form of which it was an extension.

1 am of the opinion that this station was a fit and proper place 
to put off the disorderly passenger, and the only remaining question 
is whether the deceased's conduct hail I sen so disorderly as to have 
made him a nuisance anil offensive to other passengers in the train. 
It was proved beyond doubt that he was under the influence of 
liquor, was using profane language, actually assaulted several 
]*'taons in the train without the slightest provocation and event
ually assaulted tile conductor violently, breaking at the time one 
of the w indows of the car. The conductor appears to me to have 
treated the deceased, unruly and provocative as his conduct was, 
with a good deal of forliearanec and restraint, and in a manner 
deserving commendation and not censure.

The result of my reading of the whole evidence, the vital anil 
material parts lieing unrontradieted, is that 1 think the conductor 
was not only warranted and justifii-d, after the deceased's dis
orderly conduct and his violent personal assault made upon him 
by the deceased passenger and his inability to keep him quiet, in 
deciding to put him off the train on reaching Hunt spirt, but that 
if he had failed so to put him off he would have assumed a greater 
mxponxihility than he was justified in doing. It was not only the 
conductor’s right to land him when1 he did but, in my opinion, 
under the circumstances, his duty. The mariner of his lieing 
1>ut off was, of course, criticised, but I cannot find there was more 
font1 used than was reasonably necessary to carry out his ejection. 
It is true it was nearly miilnight, and the station offices wen1 
closed, but the hotel of the town was not many yards away and 
when last seen by the witnesses who spoke of the man’s ejection
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as the train moved away from the station he was walking away 
from the track towards the town.

If I am right in iny conclusion with unrontradirted evidence 
that the conductor was justified in putting the deceased off at the 
Hantsport station, the appeal must fail.

If, however, I am wrong in so holding, I am of the opinion that 
the fact of the deceased's liody having liecn found with life ext inn 
on the following morning on the car track, where he had eventually 
been killed by a passing train, would not of itself have l«vn 
sufficient to uphold the verdict. There is not a scintilla of evidence 
as to what liecame of the man after having lieen put off at the 
station. Whether he had liquor on his pereon and took mon- nf 
it or got it otherwise, there is no hint. He evidently, we may 
surmise, wandered on the track while in a state of incline! >. sat 
down or lay down on the track, proliahly fell into a drunken sliep 
and was struck by one of the riaiqiany’s trains coming from tbe 
opposite direction to that of the train from which he hail lent 
ejected, No negligence is charged against the train which must 
have struck him. The expulsion, if wrong, was not the cause of the 
man's death, nor is there any necessary connection lietwecn that 
expulsion anil his death. If, in his half drunken eondition. he 
wandered on to the track and sat or lay down there, and went 
asleep and was killed, the company is not surely liable, evidence 
to connect the allrged wrongful landing of the passenger at the 
station with the' accident lieing entirely wanting.

1 think the principle decided in the well-known rase of H'iiMi» 
v. The London etc. H. Co. (188tl), 12 App. ('as. 41, decided by 
the House of Ixinls is applicable in this caw1. To hold the company 
liable it must lie established by proof that the accident to which 
the death of the deceased is attributable was caused by its negli
gence. If in the absence of direct proof, the circumstances which 
an- established are equally consistent with the allegations of the 
plaintiff as with the denial of the defendants, the plaintiff must 
fail. The plaintiff was very far from lieing helplessly drunk when 
he was put off at the station. He was drunk enough to make 
himself offensive and a nuisance, but not by any means helplessly 
drunk. Whether he obtained more liquor after lieing put off the 
train or not, there is not a particle of evidence. His condition 
was his own fault and the company is not liable after his expulsion
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for hi» imprudence or his foolhardiness in running into danger 
on the track and being killed.

I would dismiss the appeal with costs.
I dinoton, J.:—The only question ruined herein deserving ron- 

siilcration is whether or not the eonductor of a passenger train 
exercised due care in putting off the saiil train (almut I a.m. on 
a dark night, at a station, and leaving unattended) a passenger 
who was so drunk that he staggered in the car, anil w hen put off 
staggered and fell in sight of loth the said conductor and a brakes
man of the train who hail Iss-n deputisl Uv the former to «s' that 
such passenger did not get on again.

Tin1 passenger so put off was found on the rrs|sindrnt's railway 
track, 5 or 6 hours later, 11 or 12 hundred ft. distant from the said 
station, evidently mangled to death as tlie result of lieing run over 
by another engine or train.

There was no light or accommodation in the station and none 
shewn to exist in a near-by hotel, or elsewhere in the vicinity.

Assuming the rea|Hindent'a by-law enabling its conductor 
to put off a passenger. |sisei-seed of a ticket entitling him to pro- 
ccisl further, when misconducting himself, is the doing so justifiable 
under such circumstance, so obviously likely to lead to such 
moults. as in question herein, without taking the slighti-st pre
caution to guard against same?

The jury nnnwerrd that in the negative, by finding rcs|xmdcnt 
by mason of such want of can', to have rails, si the death of said 
passenger, as well as in answering many other questions submit ted 
to them nffinning the eonditions I have outlinisl.

The subsequent linding of the dead Issly w here it was, not only 
justifies that finding as the cause of death, but 111111101101,* the 
whole story and demonstrates, if eireumstamrs ever can demon
strate anything, the hopelessly drunken condition of the man ami 
the need then- was for due can1 in regard to him in such a condition 
and in such a dangerous situation.

In broad daylight when there would pcrha|w lie ill such a 
situation many then-, engaged at their daily avocations, likely 
to sujiply the needed care, such an ineiilent might lie justifiable.

_ The question of law raised herein u|*in the findings of the jury 
is of an entirely different character.

I am of the opinion that in this )ieeuliar rase herein pivseiited. 
them was ample evidence to submit to the jury relative to the
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decide, should not be set aside.
And I am the more inrhned to such holding by the evident 

loss of temper on the jiart of the conductor leading to anil result mg 
from the scuffle between him and the drunken passenger.

Idington, J. I can «v no other excuse for the entire aliandonnicnt of a 
human licing in such a condition, to such obvious possible mg. 
sequences as ensued.

And that excuse for.tlie entire want of care on the part of the 
respondent's conductor, under such circumstaniT's does not, in 
my opinion, justify the course pursued.

I agree with Kusscll, J., anil Mellish, J., in the n-sult tlnn 
reached in the Court lx'low, and so much am I in accord with the 
elaborate review of the facts presented by the latter, that 1 do not 
feel it necessary to repeat same here.

Nor do 1 deem it necessary to demonstrate that the H'iiWi» 
ease, supra, is quite irrelevant unless we arc prepared to hold t liât 
a drunken man has in law so lost his rights that he may lawfully 
be pitched overboard regardless of the consequences.

I think the appeul should lie allowed and judgment Is- entered 
for the amount of damages found by the jury with costs through
out.

Anglin, J. Anoun, J.:—After some hesitation due chiefly to the difficulty 
and delicacy of the position of a railway conductor called up in to 
deal with a disorderly, drunken passenger and the danger of unduly 
curtailing or circumscribing his powers and restricting his dis
cretion, 1 have reached the conclusion that there was evidence on 
which a jury might, without laying itself ojten to a charge of 
perversity, find that, hating ivganl to the state of inebriety of 
the late Stanley Dunn and to the conditions at lfantsport Stalk» 
at the time, it was not a proper place at which to remote him from 
the defendant's train. The right of removal of a disorderly 
passenger which is conferred on the conductor is not absolute. It 
must lie exercised reasonably. He cannot under it justify putting 
a passenger off the train under such circumstances that. as i 
direct consequence, he is exposed to danger of losing his life nr of 
serions |*>rsonal injury.

If, upon evidence warranting that Itelief, the jury was of the 
opinion that leaving Dunn alone on the platform of the elnscd
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and unlighted Hantsport Station at 1.30 a.m. seriously inijaerillml 
hi* life, they were quite right ill iimeluding that the eondurtor 
wan "negligent" in doing ao. It waa eminently for them to deter
mine whether Dunn waa or waa not in auch an advanred state of 
intoxication that leaving him where he waa placed involved 
endangering hie life because he waa unable to take care of hiin-elf. 
If ao the conductor should have found some other means of dis
charging hia duty to prevent Dunn lieing a source of danger or 
annoyance to hia fellow pansengera aa well aa a menace to himself 
until he could be removed from the train without jeopardizing hia 
life. For instance, aa Russell, J., suggests, he might have liecn 
taken to the baggage ear and detained there until a suitable place 
for removing him from the train should lx- reached

The alwence of direct proof of causal connection lietween the 
leaving of a man on the station platform and hie death, in my 
opinion, does not present any aerioua difficulty. It waa quite 
open for the jury to infer that he wandered from the platform 
to and along the track and eventually lay down on the latter in 
a state of drunken etupor and was killed there about 3 o’clock in 
the morning by the second engine of the train when returning from 
kcntville to Halifax. Indeed that aeema to be the most probable 
inference from all the facta in evidence. That he should have 
wandend on to the track waa, I think, a natural and probable 
result of hia lieing left unattended on the dark station platform 
in the condition in which he was—such a result aa the conductor 
should have anticipated might ensue.

This eaae ia readily distinguishable from Delahanti/ v. Michigan 
Central /,'. to. (1C05), 10 O.L.R. 388, where a passenger waa put 
off at an open, lighted station and was not incapable of taking 
care of himaelf though slightly intoxicated, and also from the 
Wakelin case, 12 App. Cas. 41, where it waa a matter of pure 
conjecture how the man who was killed got on the Une, and there 
was nothing to justify an inference that he got there by any fault 
of the company. On this aspect of the case the decision of this 
Court in G.T.H. v. Griffith (1911), 45 Can. 8.C.R. 380, seems to 
afford authority for rejecting the attack on the verdict.

There was evidence in my opinion which makes it impossible 
to say that the jury's answers to the sixth, eighth and ninth 
questions were not such as could reasonably be found. They,
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therefore, cannot lie get aside. Vpon them the plaintiff km 
entitled to judgment.

I would therefore allow the appeal and direct that judgment 
be entered for the plaintiff for the sum of $2,000, found by the 
jury to have been the damages sustained, with costs of the action 
and of the appeals to the Court en bane and to this Court.

Mionault, J.:—By the by-laws of the company respondent, 
admitted to be validly passed by-laws of the respondent, it km 
provided as follows:—

12. Persone intoxicated, or otherwise unable to take care of theiiisclvn 
will not be furnished with tickets or allowed to enter the cars or pmniivv of 
the company, and if found in the cars or upon the premises of the coni|iany 
they may be removed.

15. Any person in or upon a carriage, station, platform of the company, 
or elsewhere u|ion the company's premises, in a state of intoxication, or 
fighting or guilty of other disorderly conduct, or using foul, obscene or slninrt 
language, or otherwise wilfully interfering with the comfort of other pmwen. 
gere, is guilty of an offence under this bydaw. In addition to liability to 
fine under this section, any such person may be summarily ejected from nidi 
station or premises of the company, or in the case of a moving train, such I .'Mud 
may be removed or ejected from the train with hie baggage at any usual step, 
ping place of near a dwelling house, si.f the conductor and train servanti 
may use force, doing no unneceesary violence, to restrain passenger» end 
others upon the train from fighting, using foul, obscene, or abusive langiug. 
or other disorderly conduct.

The jury found that the deceased was killed by an engine or 
train of the respondent moving towards the east, that hie conduct 
on the excursion train between Halifax and Hantsport littd not 
been such as to interfere with the comfort or endanger the safety 
of other passengers on the said train sufficiently to eject him from 
the train; that he had not used vulgar, offensive, obscene or 
blasphemous language in the hearing of his fellow passenger-. thy 
he had conducted himself in a disorderly manner during his jnumry 
from Halifax to Hantsport; that there was negligence on the |«rt 
of the respondent company in connection with the death of tk 
deceased and that caused such death, and that such negligent» 
consisted in putting a drunken man off the train at a late hour 8 
night in an unfit place; that the deceased was not ejected from tk 
train in question at a usual stopping place for trains of the nv;«ind
ent company; that the deceased at the time he was ejected, m 
not in a fit state as regards sobriety to take care of himself ; that 
under the circumstances the place where the deceased was ejectrd 
from the train, was not a proper place for that purpose. And tk
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jury assessed the damages at $2,000 equally divided between the C*W' 
deceased's father and mother. 8. C.

The trial Judge, notwithstanding the findings of the jury, 
dismiswd the action because in his opinion the négligente found N
against the respondent in putting the deceased off the train at Atlantic 
Hanlsport was not connected with the accident and may have **T’ 
had no connection with it. >•

In my opinion, with all deference, the jury could infer from
the circumstances of the case, that putting off the deceased at 
1.30 a.m., on the ash extension of the station platform, near a 
closed and unlighted station, in a town without any lights, was the 
cause of Dunn’s death. He was found killed on the tracks some 
distance t" the west and it was a matter for the jury to determine, 
and there was evidence from which they could drew the inference, 
whether putting off this drunken and helpless man at such a place 
and at such an hour was the cause of his having lieen killed by 
one of the engines of the excursion train which returned through 
Hantsport a couple of hours later.

If therefore there lie negligence in ejecting Dunn from the 
train at such an hour and in such a place, the connection Ix-tween 
this negligence and Dunn's death is established by the jury's 
finding which I cannot consider perverse.

But was there negligence, or in other words did the rcsjiondent 
fail in any duty which it owed the deceased? Dunn had a ticket 
for this train and had a right to travel on it, but he had no right 
to conduct himself in a disorderly manner, or to interfere with the 
comfort of the other passengers. The jury found that he had 
conducted himself in a disorderly manner and this, under the 
by-laws of the company, authorized the conductor to eject him 
“at any usual stopping place, or near a dwelling house."

Hantsport was a usual stopping place of the railway, and the 
I finding of the jury that it was not, seems hard to reconcile with 

the evidence, unless the jury considered the ash extension of the 
platform not a usual stopping place, but, reading together the 

I answers to questions 7 and 9, it is clear that they did not consider 
I this place, even if it were a usual stopping place, as a proper place 
I to leave a drunken man at such an hour, on a dark night, with the 
I electric lights of the town not burning and the station closed and 
I without any lights.
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The right to eject a drunken man r.nd disorderly passenger 
from a train, aeeording to the by-law, is not an alwoluto one. He 
must lie removed at a usual stopping place or near a dwelling house. 
This clearly shews that he must he ejected at some place when lie 
can he looked after. To leave him in the middle of the night on 
the extension of a station platform with a closed station and no 
lights anywhere, would not place him in a lietter position Ilian 
if he were ejected in the fields. This docs not mean that the 
company must keep him on the train, hut if they choose to eject 
him in his drunken state, they must eject him at a proper place 
so as not to leave him in his helpless condition where no one can 
look after him, and where he is in obvious danger of getting on the 
railway track and living injured or killed by a passing train. The 
dictates of humanity as well as the by-law itself seem to me to 
require this of the railway company.

The respondents, in par. 16 of their plea, somewhat in contra
diction of a previous statement of the plea, say that the deceased 
on the day in quest ion
wue intoxicated, or otherwise unable to take care of himself and while in 
the said condition was found in a car of the defendant company and wan 
removed therefrom by servants or employees of the defendant coi ipany.

If he was unable to take care of himself, and the jury so found. 
I cannot think the verdict of the jury perverse in finding negligence 
against the respondent.

I would therefore allow the appeal and give judgment to the 
appellunt according to the jury’s verdict, with costs throughout.

Appeal allovrd.

MINOR v THE KING.
Xova Scotia Supreme Court, Harr in, C.J., Ixtnyhy and Dryndalc, JJ. nui 

Ritchie, E.J. May 6, 19i0.

Municipal corporations (| II C—50)—By-laws—Conviction for 
violation op same—Validity—State» case—Towns Incorpor
ation Act, K-9 (Jeo. V. 1918, cm. 4, sec. 203.

Bv-laws of a municipal enrouât ion in relation to the licenses necessary 
for hawkers and peddlers within the municipality an- authorized hv the 
Towns Incur iteration Act, 8-9 (ieo. V., ch. 4, sec. 20.1, N.N., and a con
viction for a violation of such by-laws will Is- upheld.

Cases stated under tlie provisions of the Nova Scotia Summary 
Convictions Act, R.S.N.S. 1(10(1, ch. 161, by a Stipendiary Mags- 
tratc submitting quint ion» of law for the purisme of determining
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thv validity of a conviction nia<lc liy said stipendiary Magistrate 
whereby ih-fendant wa* convicted of a violation of the by-laws 
and onlinancee of the town of Yarmouth with reaped to trading 
without a license.

The by-laws in question anil the Arts of the legislature umler 
which the same were made arc set out in full in the judgments 
delivered.

,S. ./( ids, K.C., for appellant.
T. H. Robertson, K.C., for the town, respondent.
Harris, C.J.:—The defendant was convicted by the stijs-ndiary 

magistrate of the Town of Yarmouth of a breach of by-law 
No. 31 of tlic By-laws and Ordinances of the Town of Yarmouth 
for—not lieing a r. tepayer of Yarmouth—exercising within said 
town the calling of a peddler or hawker or trailer of goods without 
a license.

The stipendiary has reserved for the consideration of this 
Court the two following questions:

(11 Wan 1 right in ileeiding that mi. ltl ami 18 of by-law No. 31 of the 
By-law* ami < >rdi nance* of Raid Town of Yarmouth were intrn rtrm the town 
council of wtiil town? (2) If no, wa* I right in deriding that thr defendant 
herein rame within the proviaion* of Haiti acctiotiH of aaitl by-law?

By-law No. 31 of the Town of Yarmouth has two sections 
on the subject as follows:

Nertkm 16: No permn who i* not a ratepayer of the Town of Yarmouth 
shall on hi# own hehalf or an the agent of another, exereine within the town 
the railing of a |ieddler or hawker or trailer of goods; nor ahull any pereon, who 
i* not a ratepayer of the town, on his own behalf or a* the agent of another, 
iMildle, hawk or trade good*, warn or merehatidine of any kind or ilew ription 
whatever within the town without fuit having obtained a lieenne therefor. 
Provided, ete. (Proviso not applieahle to this rime.)

Seetion 18: The language of sub-eee. 16 of this by-law nhall lie held 
to include any fiction who, not being a ratepayer, of the town, without Hiteh 
lieenne, within the town aella, or offered to sell, by eut, drawing, or aani|ile. 
*°°da of any kind whatever to any |iemon net a trailer in the good* mid, or 
offer* for Nile, whet lier aueh nale or offer la*, or lie not, at the time aeeom- 
punied or afterward* followed by delivery of the good* to the purehawr, ami 
whether siieh nale or offer to aell ineliule or not tlie Imtowal of lalunir in 
the town, on or about, or in eonneetion with, the good* w>hl or offered for 
sale.

These by-laws were made pursuant to see. 263, sulwa-c. 67, 
of the Towns Incorporation Act, 8-9 Geo. V. 1918 (N.8.). ch. 4.

-M. Tlie loan eouneil in addition to any power to make by-law* and 
ordinance- v!*ewliere in this Art conferred, ahull have power to make by-law* 
in n-Hjieft to all matter* coining within the following chime* of subject*, and
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may from time to time amend or ap|>eal such by-law*, that is to say, for— 
(67) lieensing and regulating auctioneers and junk deniers, with power to 
discriminate between those who are ratepayers within the town and those 
who are not ratepayers within the town, as to the amount of the license fee 
to be charged, and lieensing and regulating peddlers and hawkers and traders 
of goods who are not ratejwycrs within the town; provided such by-law shall 
not affect the products of the farm, the forest or the sea.

The relevant facta are as follows: (I quote from the resetuhJ 
case):

The defendant is the su|ierintcndent for the Maritime Provinces for the 
Dominion Art Co., a corporation whose head office is in Toronto, Ontario. 
He is not a ratepayer of the Town of Yarmouth. He employed a number 
of agents (6) all non-ratepayers of the town, who, acting under his orders, 
went from house to house in said town soliciting orders for the enlargnieiit 
of photographs which were to be subsequently delivered, with frames, to the 
purchasers, and paid for by them on delivery. No license was taken out by 
him, nor by any of his agents, from the town, although he was duly notified 
by the chief of police that such license was necessary. Each agent carrii-* 
with him an cnlnrged photograph as an example of the work done by the 
company which he shews to the prospective purchaser. It is admitted that 
some of his agents took order* on February 2d, 1620, in said town, from persons 
who were not trailers in said goods. The following is a copy of the contract 
or agreement which is signes 1 by the purchaser and the agent :
Dominion Art Company, Ltd. (Date.)

Toronto, Canada.
You will please make for the undersigned from the photograph delivered

to your agent this day......................finely finishel painting and deliver the
same to me on or about the......................day of .............10...
The price of the jiainting is $........... It is understood that this order
Advertising allowance $ cannot be countermanded.
leaving a balance due of................ I Verbal agreements not rerog-
Whieh 1 agree to pay upon delivery*. nised.

The altovc prices does not inchule frames or glass.
This order is given upon the further condition that your company 

will deliver the paintings so ordered in suitable frames which the undersigned 
is entitled to accept upon payment of a reasonable price, if the frames un
satisfactory. In the event the undersigned does not accept the frames nul 
pay for same, they are to be delivered forthwith to your com|>any'* deliwrv-

I ain to receive one additional puinting at no additional cost.
Receive!I by

A<1 vert ising Salesman. Customer.

Counsel for the defendant did not con tond that hoc. hi of 
by-law No. 31 wa* ultra virtu, hut he did contend that nee. 18 
wan lieyond the power* of the town council.

No authority wa* cited on the question and 1 ran nee no 
reason why Ixrth 1(1 and 18 are not authorised by sec. 2ti3 of the
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Towns Incorporation Act. It should, perhaps, be pointed out 
that the con notion is for a violation of bydaw No. 31 and even 
if part 18 was held to be «tiro vires the conviction could be upheld 
under part 16.

The main argument in the case turned upon the meaning of the 
words "trader of goods" in see. 263 of the Towns Incorporation 
Act. and in the by-law. The argument is that the word “trader" 
is to lie construed as transient trader and restricted to cases rj undent 
generis with peddlers and hawkers. I do not agree with this 
contention and desire to state my reasons for reaching this con
clusion.

Many cases in England and Ontario decided under the Hawkers 
and Peddlers Acte were cited to us in which a restricted meaning 
was given to the words following hawkers and peddlers.

It should be pointed out that the original Acte in England 
imposed a license fee on

Kvpry hawker, (teddler, petty chapman, or any other trading |ierenn or 
l*T*nn* going from town to town or to olla-r men's house* anti travelling 
either on foot or with horse, horace or otherwise—carrying to sell or exposing 
to sale any goods, wares or merchandise. Hee 9-10 Will. 111., 1097, eh. 27.

Some modifications were made from time to time in this Act, 
but always there was language which clearly indicated that 
the traders or trading persons included in the Acte were of the 
petty chute and the decisions usually invoked the tjusdem generis 
rule which clearly applied to the language used.

In Nova Scotia the first legislation dealing with the subject 
seems to have been in the Acta of 18Ÿ9, 42 Viet. ch. 1, sec. 84, 
eult-sec. 39, which authorised the County Council to make regu
lations for
the licensing of auctioneers and petktlers and hawkers of gooda and trader* 
who are not ratepayers within the Province.

The same language is used in the Acts of 1888. The Towns 
lnror|)oration Act of 1888, 51 Viet. ch. 1. In the Towns Incor
poration Act of 1895, 58 Viet. ch. 4, the corresponding section, 
no. 296, sub-sec. 19, was somewhat changed and read as follows:

il9) The licensing ttf auctioneer* who are ratc|iaycr* within the town. 
and licensing of auctioneers ami peddlers anti hawkers and traders of goods 
who are not rate|iayerw within the town, with power to tliseriminate aa to the 
amount of the license fee to he charged between thuae who are ratepayers 
and those who are not.
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In the R.8.N.8., 1900, ch. 71, «ec. 203 (67), there was another 
change and the section reads aa follows:

(07) Li<*en*in* and regulating auctioneer!* who are i it «payera wit Inn 
the town, and licenaing ami regulating auctioneer*, junk dealer* and peddlers 
and hawker* and trader* of good* who are not rate|layer* within the town, 
with power to discriminate between those who are ratepayer* and those who 
are not as to the amount of the license fee to be charged.

By ch. 41, 1 Ed. VII, 1901, another change was made and we 
find the section reading thus:

(67) licensing and regulating auctionucra and junk dealers with puwor 
to diamininatr between those who are ratc|rayent within the town ami llitw 
who are not ratepayers within the town as to the amount of the license fee 
to be eharged, and lieenaing and regulating peddlers and hawkers and 1rs,1er. 
of goods who are not ratepayers within the town.

In 1903, 3 Ed. VII, eh. 51, an amendment was made providing 
that no by-law should affect the products of the farm, the forest 
or the sea.

I have copied these provisions from the statutes in onler 
that it may clearly appear that our legislation was not as in 
England merely a Hawkers or Peddlers Act. It is a licensing Art 
and we find it dealing with auctioneers, junk dealers and traders 
of goods, as well as peddlers and hawkers. The words at the end 
of the section quoted front the original English Act and which are 
apt words only for peddlers and hawkers, and which now in 
England are incorporated in the definitions of the words “haw ken" 
and “peddlers" in the two Arts now regulating the matter in 
the mother country, are not to lie found in our Acts.

It is, I think, obvious that the English decisions on statutes, 
so essentially different from that in Nova Scotia, have no appli
cation here and cannot assist in interpreting our Act.

In Ontario the legislation followed the old English statutes, 
and the Engliah decisions based on those statutes wen' also 
followed and therefore the Ontario decisions are of no assistance

The very fact that the Legislature in this Province completely 
changed the wording of the English Acts and used the language 
it did, shews an intention to deal with matters beyond the scope 
of those dealt with by the English Parliament. I see no reason 
therefore why we nhould not give to the words “traders of goods" 
their ordinary meaning, and so interpreted they apply to ths 
case. The agreement in this case compels the Dominion .tit 
Co. to deliver the paintings in suitable frames which the purchaser
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of the painting i* entitled to accept at a reasonable price if he 
wishes. IV negotiation of this agreement for the frame con
stituted in my opinion a trading of goods and made the negotiator 
a trader of goods within the meaning of the Act.

In 27 Hah., page 506, par. 989, there is this definition of the 
word “trade.”

"Trade" in Ha primary meaning is the exchanging of goods for goods 
or goods for money; and in a secondary meaning H is any hueineaa carried on 
with a view to profit, whether manual or mercantile, as iliatinguished from 
the liberal arts or learned |tmfeaaione ami front agriculture. The word, 
however, is one of very general application, and must always he considered 
with the context with which it is used.

On the argument it was contended that the agreement for the 
portrait was a trading of goods, but 1 put to counsel the query 
as to whether an order taken by a professional portrait painter 
to paint a portrait would make the artist a trader of goods. 
Hahbury, in the definition of trade, seems to except such a case, 
and I find that Baron Martin in Clay v. Votes (1856), 1 H. & N. 
73 at 76, put a somewhat similar question to counsel. It is perhaps 
unnecessary to decide the question as I prefer to base my decision 
on the part of the contract regarding the frame.

There was a contention that the taking of the order for the 
frame was not a trading of goods I «cause it was said that the 
order did not bind the purchaser. The argument was that if a 
sale was effected of the frame when the painting came to lie 
delivered, that might constitute a trading, but there was no 
concluded sale under the agreement.

The case of State v. Montgomery (1896), 92 Me. 433, was 
cited in support of this proposition. There the prosecution was 
for a sale made at the time of the delivery of the picture and the 
Court did not have to decide the question as to whether or not 
the taking of the order constituted a trading, but Savage, J., 
in dealing with the question said of the agreement in that case 
that “the defendant's employer had not made any previous 
contract to sell picture frames.” The contract here does bind 
the dealer to deliver a frame and the offering of the frame and 
entering into the contract in question would in my opinion be 
a trading of goods within the meaning of the by-law.

1 would, therefore, answer both questions in the affirmative.
The defendant must pay the costs of the stated case.
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Ritchie, E.J.:—I quote the stated case and the decision of 
the stipendiary as the facts and the questions to be decided are 
therein set out:

On the 3rd day of March, A.D. 1920, the defendant, E. N. 
Minor, was convicted before Charles S. Pelton, Stipendiary 
Magistrate in and for the Town of Yarmouth, in the County of 
Yarmouth and Province of Nova Scotia, for unlawfully, not being 
a ratepayer of said Town of Yarmouth, exercising within said 
town the calling of a peddler or hawker or trader of goods, w ithout 
first having obtained a license therefor, contrary to the pro
visions of by-law No. 31, sec. 16, of the by-laws and ordinances 
of said town; said offence having been committed on February 
23, 1920.

On said 3rd day of March, A.D. 1920, the defendant, in 
accordance with sec. 73 of R.S.N.S. 1900, ch. 161, the Summary 
Convictions Act, applied in writing to said stipendiary magistrate 
for a stated case questioning said conviction on the ground that 
it was erroneous in point of law, and has duly entered into a 
recognizance, with sureties, conditioned to prosecute his appeal 
without delay, and to submit to the judgment of the Court, and 
pay such costs as are awarded by the same; and to appear before 
the said stipendiary magistrate, or such other Justice or Justices 
as is then sitting within ten days after the judgment of the Court 
has been given, to abide such judgment, unless the judgment 
appealed against is reversed.

The facts in the case, which are admitted by the defendant 
are duly set out in a copy of the decision of said stipendiary 
magistrate hereunto annexed, marked “A.C.S.P.”

The questions of law which I have been asked to state are as 
follows:

(1) Was I right in deciding that secs. 16 and 18 of by-law No. 
31 of the By-laws and Ordinances of said Town of Yarmouth were 
intra pires the town council of said town?

(2) If so, was I right in deciding that the defendant herein 
came within the provisions of said sections of said by-law?

The Decision of the Stipendiary Magistrate is as fellows :
This is an information laid against the defendant by the 

chief of police of the Town of Yarmouth for, not being a ratepayer 
in said town, trading without a license, contrary to the provisions
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of the by-laws and ordinances of said town. The facts in the 
case, which are admitted by defendant, are as follows:

The defendant is the superintendent for the Maritime Pro
vinces for the Dominion Art. Co., a corporation whose head 
office is at Toronto, Ontario. He is not a ratepayer of the Town 
of Yarmouth. He employed a number of agents (six)—all 
non-ratepayers of the town, who, acting under his orders, went 
from house to house in said town soliciting orders for the enlarge
ment of photographs which were to be subsequently delivered, 
with frames, to the purchasers, and paid for by them on delivery. 
No license was taken out by him, nor by any of his agents, from 
the town, although he was duly notified by the chief of police 
that such license was necessary. Each agent carried with him 
an enlarged photograph as an example of the work done by the 
company which he shews to the prospective purchaser.

It is admitted that some of his agents took orders on February 
23, 1920, in said town, from persons who were not traders in said 
goods. The following is a copy of the contract or agreement 
which is signed by the purchaser and the agent: (see judgment 
of Harris, C.J.).

Under the provisions of sec. 263, clause (67) of the Towns 
Incorporation Act, 8-9 Geo. V., 1918, ch. 4, the town is authorized 
to make by-laws in reference to licenses. The clause (after 
eliminating words which have no tearing on this case) reads 
as follows:

Sec. 263:
The town council, in addition to any power to make by-laws and ordin

ances elsewhere in this Act conferred, shall have power to make by-laws in 
respect to all matters coming within the following classes of subjects, and 
may from time to time amend or repeal such by-laws, that is to say, for 
(67) Licensing and regulating auctioneers, etc., . . . and licensing and 
regulating peddlers, and hawkers and traders of goods who are not rate
payers within the town.

Under this authority the Town of Yarmouth has enacted 
by-law No. 31, which has been duly approved by the Govemor- 
in-Council. Sec. 16 of by-law No. 31 is as follows:

No person who is not a ratepayer of the Town of Yarmouth shall on 
his own l>ehalf, or as the agent of another, exercise within the town the calling 
of a ix‘.Idler or hawker or trader of goods; nor shall any person, who is not a 
ratepayer of the town on his own behalf or as the agent of another, peddle, 
hawk or trade goods, wares or merchandise of any kind or description what
ever within the town without first having obtained a license therefor. Pro
vided, etc. (Proviso not applicable to this case.)
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8< Section 18 of said by-law No. 31 is as follows:
H. C. The language of sub-sec. 16 of this by-law shall be held to include

xIin^k an-v lwrw>n. who, not being a ratepayer of the town, without such license.
within the town sells, or offers to sell, by eut, drawing, or sample.

The King, goods of any kind whatever to any person not a trailer in the goods sold,
------ or offers for sale, whether such sale or offer be, or be not, at the time aceom-

Ritchie, E. J. or afterwards followed by delivery of the goods to the purchaser, and
whether such sale or offer to sell include or not the bestowal of labour in the 
town, on, or about, or in connection with, the goods sold or offered for sale.

In my opinion, the fact that orders were taken for these 
enlarged photographs, with frames, which are to be paid for by 
the purchaser in addition to the cost of the picture, brings this 
case within the provisions of sec. 16. I have carefully considered
the cases cited, but in the absence of anything to shew that the 
by-laws under which these cases were decided (most of them being 
Ontario cases) contained any such provision as does sec. 18, I 
cannot see that any of them have much faring on this particular 
case.

Mr. McKay, the counsel for the defence, took the objection 
that sec. 16 of the town by-law was ultra vires the town council. 
I, at first, had some doubt as to whether or not sec. 18 was infra 
vires, but after careful consideration I have concluded that 
sec. 263 of the Towns Incorporation Act, 8-9 Geo. V. 1918, ch. 4, 
which states, “The town council shall have power to make by
laws in resjtect to all matters coming within (among others) 
suts-sec. 67—licensing and regulating peddlers and hawkers and 
traders of goods who are not ratepayers, etc,” gives the power, 
and sec. 264 of the Towrns Incorporation Act is as follows:

264 (1). The by-laws and ordinance for the foregoing purposes nr 
any of them, when not inconsistent with any statute in force in the Province, 
and when approved by the Governor-in-Couneil, shall have the force of

While agreeing with the decision that defendant is not a 
peddler or hawker, I am of opinion that he comes within the* 
meaning of the term “a trader of goods," particularly in view 
of the fact that frames are sold to the purchasers or orders taken 
for same, which are to be paid for in addition to the cost of the 
enlargement.

I convict the defendant of a breach of said by-law No. 31 
on February 23,1920, and order and adjudge that he forfeit and pav 
the sum of $70 fine, and $2.80 costs, to be paid and applied accord-
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ing to law; to be paid forthwith, and in default of such payment, 
said defendant, E. H. Minor, to be imprisoned in the common 
gaol at the Town of Yarmouth in the County of Yarmouth for 
the term of 60 days unless said sums and the costs of conveying 
said E. H. Minor to said common gaol art1 sooner paid.

( onsideration of the Towns Incorporation Act and the amend
ments thereto convinces me that secs. 16 and 18 of the By-laws 
and Ordinances of the Town of Yarmouth are intra inres. I, 
therefore, answer the first question in the affirmative.

The remaining question as to whether the defendant’s case 
is covered by these by-laws is more difficult. On the face of the 
statute I think it is clear that the puri>ose of the statute was to 
enable the town council to make by-laws which would prevent 
non-residents who do not contribute by way of assessment to the 
funds of the town from trading within the town. I cannot think 
that hawkers and peddlers were alone struck at, and that traders 
of goods who were not peddlers and hawkers were intended to 
(‘scape. The object of a statutory enactment is to l>e considered 
when endeavouring to ascertain the real meaning of the words 
used. Having regard to what I conceive to lie the object and 
purpose of the statutory enactment under consideration, I have 
reached the conclusion that the answer to this question should 
be in the affirmative, and I so answer it, though I am free to admit 
that I do not regard the question as free from doubt. There is, 
of course, a presumption that general words following particular 
and specific words are to be restricted to the same genus, but it 
is still a question of construction.

Dealing with this question Maxwell in his book on Statutes, 
5th ed., at page 546, says:

Of course the restricted meaning, which primarily attaches to the general 
words in such circumstances, is rejected when there are adequate grounds 
to shew that it was not used in the limited order of ideas to which its pre
decessors belong. If it can lie seen from a wider inspection of the seope 
of the legislation that the general words, notwithstanding that they follow 
particular words, are nevertheless to be construed generally, effect must 
In* given to the intention of the Legislature as gathered from the larger survey.

Bowren,L. J.,in Skinner & Co. v. Shew & Co., [1893] 1 Ch. 413 
at 424, 62 L.J. (Ch.) 196, states the view which I am endeavouring 
to express. He there said:

There is no doubt of the existence of the rule cjuxdrm gemri*; and it cannot 
be denied that general words ought to be construed with reference to the
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words which arc immediately around them. But there is an exception to 
that rule (if it lie a rule and not a maxim of common sense), which is, that 
although the words immediately around and before the general words are 
words which are primA facie confined, yet if you can set1 from a wider inspection 
of the sco|xt of the legislation that the general words, notwithstanding that 
they follow particular words, are nevertheless to lie construed generally 
you must give effect to the intention of the Legislature as gathered from the 
entire section. Here the question is whether the entire section, when you 
have regard to the sjiecial subject matter to which it is applied does not 
lead you to the view that the larger meaning must be put U|x>n the words 
“or otherwise” and that they rather extend the words which precede them 
than are themselves confined by them.

In this case the particular and specific words are “peddlers 
and “hawkers’ ’ and the general words are ‘‘ traders of goods. ’’ The 
words “peddler” and “hawker” were, I think, correctly defined 
by the late Turk. CJ . m Jhf. v. PkSÊip» (MU . Si N T I 
where he said, at pages 395-396:

My own idea of a “hawker” has always been that of a man or person 
who goes through the streets or roads of the city or country calling out his 
wares for sale. A “jieddler,” in the olden times, was one who went through 
the country with a pack on his back, peddling his small wares from door to 
door, and from farm-house to farm-house.

The peddler is still on the road as in the “olden times.”
The words “traders of goods” have on their face a different 

and much wider meaning. In 3 Bouvier’s Law Dictionary, 
page 3305, a trader is defined to lie “one who makes it his business 
to buy merchandise or goods and chattels and to sell the same for 
the purpose of making a profit.” My construction is that the 
words “traders of goods” were used for the purpose of catching 
persons trading generally in addition to peddlers and hawkers. 
I am of opinion that when the defendant took orders for the 
frames, notwithstanding that the purchasers were not bound to 
accept them, he was exercising the calling of a trader of goods. 
If the frames were not accepted, still the defendant was exercising 
his calling when he took the orders. The first part of the exercise 
of the calling of a trader of goods is to get the order, even though 
the contract is not concluded. It is the initial proceeding of the 
trading. It was contended that the agents of the defendant who 
took the orders should have been prosecuted and not the defendant , 
who is the person carrying on the trading. I am unable to agree 
with this contention. I have examined with care the cases 
cited by Mr. Jenks, K.C. I think they are distinguishable and 
not safe guides in this case, because they are decided upon statutes



52 D.L.R.] Dominion Law Reports. m
couched in very different language from that which I have to 
consider. In my opinion the questions should lx* answered as 
I » have indicated and the defendant must pay the costs.

Longlet, J., concurred.
Drysdale, J., took no part in the judgment owing to illness.

./udgment accordingly.

ADVANCE RUMELY THRESHER Co. v. WHALEY.

Saskatchewan Court of Ap/ral, HauUain, C.J.S., Lamont, J.A., and Brown,
C.J.K.B. May S, 1920.

Hale (| II A—26)—Breach or warranty—Loss or toe—Damages—
Climatic condition».

When the evidence shews that the buyer hod no work for a chattel 
during a certain season of the year owing to climatic conditions, he cannot 
succeed in his claim for damages for loss of use, during that |)criod, 
even though breach of warranty on the part of the seller has already Ix-en 
proved.

[The “Greta Holm, (1897] A.C. 596; The *Med, an a,* (!<H)0] AC.
113, distinguished: British Wextinghouxe v. I'nderground, [1912] AX’.
673, referred to.]

Appeal by plaintiff from the trial judgment in an action Statement, 
for damages for breach of warranty of a tractor engine. Varied.

J. F. Frame, K.C., and It. F. Hogarth, for appellant.
A. E. Bence, for respondent.
Haultain, CJS., concurs with Lamont, J. A. cj.s
Lamont, J.A.:—In the spring of 1918 the plaintiffs sold a union, i.a. 

second-hand tractor engine to the defendant, and warranted 
that it had lteen “rebuilt.” By this the parties meant, according 
to the finding of the trial Judge, that the engine had lteen taken 
apart and built up again, “in good and workmanlike manner, 
which involved replacing with new ones all parts so worn or 
defective as to impair the efficiency of the engine." The engine 
had not lteen rebuilt. On account of the breaking of a defective 
stud bolt, the several parts of machinery enclosed in the crank
case were smashed to pieces. This delayed the ploughing opera
tions of the defendant for 12 days. After this damage had lteen 
repaired the defendant again commenced ploughing, and con
tinued until the first week in Septemlier, although the engine was 
giving trouble. The defendant complained to the plaintiffs.
Aliout September 12, the plaintiffs sent an expert, who dismantled 
the engine, but left without reassembling the parts, owing to some 
dispute with the defendant. When the engine was dismantled
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it was discovered that it had not l>een rebuilt. The defendant 
decided to have it rebuilt, and employed one Robinson to rebuilt! 
it. Robinson was assisted by the defendant’s engineer, Drysdale. 
They worked at the job intermittently from the last part of 
September until December 1, when they had it finished. In 
giving his evidence, Drysdale, in answer to a question as to the 
length of time they worked to reassemble the engine, said:

We were there quite a while. We weren’t working steady. Mr. Robinson 
had his farm work and threshing outfit to look after, and he would come in 
when he had a little spare time, and later on 1 was laid up with the flu and 
I was off work for quite a while when Robinson was working away.

As winter had arrived when the rebuilding was completed, 
the engine was not used until the following spring, when it was 
found to work satisfactorily. The plaintiffs brought this action 
on one of the lien notes given for the purchase price of the engine. 
The defendant claimed damages for breach of warranty. The 
trial Judge awarded the following damages:

(1) Amount expended in putting the engine in the condition 
it would have been in had it fulfilled the warranty, $1,251.53. 
(2) lxw8 of defendant’s own time, $48. (3) Ixiss of use of the 
engine, $1,000.

It is from the award of $1,000 for loss of the use of the engine 
that this appeal is brought.

The measure of damages for breach of warranty is the estimated loss 
directly and naturally resulting in the ordinary course of events from the 
breach of warranty.

Sale of Goods Act, R.S.S. 1909, ch. 147, sec. 51, sub-sec. (2).
In Cobb v. Great Western R. Co., [1893] 1 Q.B. 455, at 494, 

Bowen, L.J., said:
The law is that the damages must lie the direct and natural consequence 

of the breach of obligation complained of. The law is the same in this respect 
with regard both to contracts and to torts, subject to the qualification, that 
in the case of the former the law does not consider too remote damages which 
may be reasonably supposed to have been in the contemplation of the parties 
when the contract was made.

The distinction between tort and contract made in this case 
was referred to by Lord Halsbury, L.C., in the liGreta Holme” 
[IM7] AX ' MS, nt SOI.

For the purpose of determining what the i>arties must 1* 
deemed to have contemplated when the contract was made, 
this Court in Rwers v. Geo. White & Sons (1919), 46 D.L.R. 145, 
at 147, 12 S.L.R. 366, at 371, adopted the following rule:
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TIk* measure of damages for breat h of contract is determined by the 
knowledge, actual or constructive, which the parlies had of the probable 
consequences of the breach. If they contemplated or ought to have con
templated, the consequences which have proximateiy followed, they are 
liable to pay dan ages accordingly.

In determining what consequences the parties may Ik> reasonably sup- 
poeed to have contemplated, the knowledge of the circumstances under which 
the contract was made must be, not merely an important, but the decisive 
consideration.

Notice of these circumstances enlarges the area of contempla
tion, and, therefore, the liability of the defendant in an action 
for breach of contract.

When the contract in question in this action was entered 
into, the plaintiffs knew that the defendant was a farmer pur
chasing an engine for use on his own farm. That the defendant 
wanted it for ploughing was specifically mentioned. The plaintiffs 
must therefore lie held to have contemplated its use for ploughing. 
Although ploughing may have been the only work specifically 
mentioned by the defendant for which he was buying the engine, 
that fact alone is not, in my opinion, sufficient to exclude from the 
contemplation of the parties other kinds of work at which the 
engine would be likely to lie employed. A purchaser is not 
obliged to mention specifically the various uses to which he 
purposes to put an engine liefore he can recover under the heading 
of loss of use if those uses are understood. If a vendor sells an 
engine to a farmer purchaser knowing that the fanner is buying 
it for use on his own farm, the vendor must l>e deemed to have 
contemplated that it would lx* used for any and every farming 
operation which farmers having engines usually carry on by means 
of their engines. If, through the failure of the engine to fulfil 
the warranty given with it, the fanner is unable to use1 it for 
some ordinary farming operation, he is in my opinion entitled to 
recover damages for loss of such use. See 10 Hals., par. 579.

In determining what damages actually flow from the loss of 
use, there is another principle to be borne in mind, and that is, 
that the purchaser must take all reasonable steps to mitigate the 
loss. This is stated by Haldane, L.C., in British Westinghouse 
Ekctric <fc Mfg. Co. v. Underground It. Co., [1912] A.C. 673, at 
689, as follows:

Subject to these observations I think that there are certain broad princi
ple* which are quite well settled. The first is that, as far us jxwsible, he who 
has proved a breach of a bargain to supply what he contracted to get is to be
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placed, as far as money can do it, in as good a situation as if the contrant had 
been performed.

The fundamental basis is thus compensation for pecuniary loss naturally 
flowing from the breach; but this first principle' is qualified by a second, 
which imposes on a plaintiff the duty of taking all reasonable steps to mitigate 
the loss consequent on the breach, and debars him from claiming any part 
of the damage which is due to his neglect to take such steps.

In the case at Bar the defendant claims loss of use for 50 days 
at $20 per day. As to the per diem allowance, he says that if 
he hired an engine it would have cost him $20 per day, and the 
correctness of this statement does not appear to he disputed. 
The fifty days he makes up as follows: 12 days in August when 
his ploughing was held up by reason of the breaking of the stud 
bolt. There is no doubt on the evidence that he lost the use 
of the engine for ploughing during those 12 days, and for such 
loss he is entitled to recover at $20 per day. The other 30 days 
he claims to have lost after the engine was dismantled. Upon 
this point he gives the following evidence: “Q. Then you say 
you lost 50 days work with it? A. Yes, I would have been working 
it if I had had the engine going. Q. Well, do I take it from this 
that you only expected to operate the engine 50 days? A. I expect ed 
to operate it as long as I could plough until I got my work done.”

There is absolutely no evidence as to what work he had to 
do on September 12, when the engine was dismantled, nor as to 
whether the conditions of the season were such that he could have 
used the engine had it fulfilled the warranty. The evidence does 
establish that the engine was dismantled on September 12, and 
the defendant decided to have it rebuilt. He did nothing until 
the end of September, when he employed Robinson and Drysdale, 
who worked on and off until December 1. All that the defendant 
could, in any event, be entitled to would lx? compensation for 
the loss of the use of the engine during the time it necessarily 
took to rebuild it, using due diligence and despatch. By taking 
no action for nearly three weeks after the engine was dismantled 
and by employing men who worked at the rebuilding only inter
mittently, the defendant, in my opinion, did not take reasonable 
steps to mitigate the loss consequent on the breach. The result 
is that we are left without any evidence as to what was the actual 
loss arising from the breach after September 12.

There is, however, another consideration which leads me to 
the conclusion that the defendant’s claim for the 38 days must
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fail, and that is, as I have already indicated, that there is no 
evidence that the plaintiff had 38 days’work for the engine to do 
after September 12, nor that, if he had, the eliinatie conditions 
were such that the engine could have been properly employed 
for that time. Under the circumstances of tliis case, evidence 
of l>oth, I think, was necessary, for the defendant says he only 
intended to “operate the engine as long as he could plough until 
his work was done.”

For the defendant it was contended on the authority of The 
“(ireta Holme,” [1897] A.C. 59ti, and The “Mediana” [1900] 
A.C. 113, that it was not necessary to enable the defendant to 
recover to shew that he would have used the engine. In the 
former of these cases, Lord Herschell, [1897] A.C. at 004, said:

1 take it to be clear law that in general a person who has been deprived 
of the use of a chattel through the wrongful act of another is entitled to 
recover damages in respect thereof, even though he cannot prove what has 
been called “tangible pecuniary loss,” by which 1 understand is meant that 
he is a definite sum of money out of pocket owing to the wrung he has sus
tained.

In The “Astrakhan,” [1910] P. 172, at 181, Bargrave Deane, 
J., said:

If you deprive the owner of the use of a tiling, it is not necessary to shew 
that he would have used it, hut if you put it out of the power of the owner 
to use it, then, according to Lord Halsbury’s reasoning in The “Median a,M 
supra, I think you have to pay damages for that.

This was a case where a Danish w arship had been damaged 
in collision with the “AstrakhanThe registrar assessed damages 
for the loss of use of the warship on the basis that it took 32 days 
to repair the damage. This was held to be reasonable. But 
as the evidence disclosed that it would have taken 10 days to put 
the vessel in a sea-going condition even if there had been no 
collision, the loss of use for these 10 days was deducted from 
the amount allowed by the registrar. All these cases relied upon 
by the defendant were cases of collision at sea, and there was 
no question that the owner of the injured vessel could, but for the 
collision, have used his vessel had he wanted to. There were no 
climatic conditions rendering such use impossible. In his judg
ment in The “Astrakhan ” the Judge said at page 181 : “I think 
in this class of case you should look to see what is the potential 
use which the Danish Government had for this vessel.”

The potential use implies the existence of conditions under
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SASK. which it could l)e used, and as for 10 days those conditions did 
C. A. not exist, no damages were allowed for those days.

Advance I am therefore of opinion that as the defendant failed to shew
Rvmely that he had work for his engine for the 38 days claimed and

Thresher
Co. that the conditions were such that the work could have been done

Whaley *)U^ for the breach of warranty, he is not entitled to recover there
for. A claim for the loss of use of an engine for ploughing during 
the winter season in this country, where the ground is so frozen 
that ploughing is impossible, would carry with it on its face its 
own refutation, which, in my opinion, also leads to the conclusion 
that it was necessary to give evidence of conditions under which 
it would have been possible to use the engine.

The api>eul should, therefore, be allowed as to the 38 days 
at $20 per day, and the judgment below reduced by $700. The 
appellants are entitled to their costs.

Brown, C.J.K.B.:—I concur in the result of the judgment 
of my brother Lamont, which 1 have had the opportunity of 
perusing. My difficulty is not in finding that 38 days is a reason
able time to allow for taking down and rebuilding the engine 
under the circumstances: It is entirely limited to the fact that 
there is no satisfactory evidence that the defendant had 38 days’ 
work for the engine to do and that he could have operated it for 
38 days or for any number of days at that season of the year. 
It should lie emphasized that the only work which the defendant 
suggests that he had for the engine to do was that of breaking 
Mild land. There is nothing to indicate how much land he had 
to lie broken and therefore it cannot lie estimated how many 
days’ use the defendant had for the engine. Then, again, it is a 
matter of common knowledge that breaking is not done in this 
country after September 1 ; that, at least, if it is sometimes done, 
it is not considered good farming to do so. It was incumbent on 
the defendant to shew that the conditions were so exceptional in 
the fall of 1918, if such were the case, that breaking could have 
been successfully done. It would have been a different matter 
if the defendant had had fall ploughing or threshing to do and 
intended to use the engine for such operations.

C.J.K.B.

Appeal allowed.
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FRAZER v. S.S. “AZTEC.” •

Exchequer Court of Canada, Qudxr Admiralty District, Maclennan. D.L.J.A.
March 16, 19H)

Collision (§ I—1)—Shipping—Ritlkh of—Canal Xkgligkv i: Mi hi>kn 
of proof—Canada Shipping Act, R.S.C. lOOti, < h. 113, >k<

In a canal accident, the defendant is not resixmaihle, when it is shewn, 
on the fads, that the accident was not due to any negligence, or non- 
observance of any rules on his part, but due to the gross negligence of the 
canal loekmen, who left two valves of the upjter gate open.

I'ndcr sec. Dili of the Canada Shipping Act a presumption of fault 
does not arise, unless it is proved that the collision occurred by non- 
observance of the rules, and as such non-observance does not by itself 
create a presumption, the burden of proof rests on the plaintiff to prove 
the contribution of non-observance to the accident, and also to prove that 
his loss was occasioned by the negligence of the defendant or some one 
for whose acts the defendant was responsible.

Action in rem for damages caused to the plaintiff’s barge and 
dredge in the Cornwall Canal.

Aubrey H. Elder, for plaintiff ; A. If. Holden, K.C., for defend
ant.

Maclennan, D.L.J.A.:—This is an action in rem for damages 
and arose out of an accident which occurred in the afternoon 
of August 15, 1919, in Lock No. 17 in the Cornwall Canal.

The plaintiff’s cast* is that his tow barge “Sand King" and his 
sand dredge “Champion" were lying afloat and moored to the 
north bank of the Cornwall Canal above Lock No. 17 when the 
Steamship “Aztec" entered the lock from the west, and after the 
western gates were closed the steamship backed, carried away the 
western gates, then moved forward and carried away the eastern 
gates of the lock, with the result that the water above the lock 
ran away and the barge and the dredge l>ecame stranded and 
sustained damage. Plaintiff alleges there was no proper outlook 
kept on the “Aztec;" that those on board improperly neglected 
to take in due time proper measures for avoiding the carrying 
away of the lock gates; that she was not properly under control 
and that the damages and losses consequent thereon were occasion
ed by the neglect and improper navigation of those on hoard.

The defendant’s case is that, if plaintiff's barge and dredge 
were injured, it was not due to any fault or negligence of the 
defendant or those in charge thereof, that while the defendant 
vessel was being locked through the canal, in the usual and proi>er 
manner in so far as the defendant is concerned, the water in the 
lock was suddenly disturlied and moved in such a manner as to 

‘Appeal to Exchequer Court of Canada pending.
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cause her to strike the gates in spite of all that could l>e done by 
those in charge to prevent it; that the movement and disturbance of 
the water in the lock were due to the improper condition of the 
lock gates and equipment, or the improper manipulation and 
control thereof by the persons in charge or to both these causes, 
or to other causes of which the defendant is ignorant and for 
which it is in no way responsible, and that the striking of the lock 
gates by the defendant vessel and any results thereof were due to 
forces or causes beyond her control or those in charge thereof.

The steamer “Aztec,” having a length of 180 ft., a beam of 
33 ft. 3 in., and 13 ft. 9 in. moulded depth, registered tonnage of 
834 gross and 653 net, and having on board 1,007 tons of coal with 
a crew of 16 all told, arrived down at Lock No. 17 in the Cornwall 
Canal at 3.14 p.m. on August 15, 1919. The lock was in charge 
of lockman Albert Durocher, assisted by lockman Joseph If. 
McDonald. Durocher was on the south side of the lock, McDon
ald on the north, and after the western or upper gates of the lock 
had been opened the “Aztec” entered the lock, which is 270 ft. 
long and 45 ft. wide, and made fast to the north wall w ith two lines, 
one a five inch manilla rope leading ahead attached to a post on the 
north wall of the lock the other end being attached to the capstan, 
and the other a 7-8 inch wire steel cable leading astern attached to 
a snub or post on the north wall, the other end being in a machine 
called a compressor which with the eajwtan were on the upper 
deck of the ship forward and between the pilot house and the stem. 
After the steamer had thus been made fast, the lockman closed 
the western gates by means of the electrically driven machinery 
provided for that purpose. Near the bottom of each gate there 
are two pairs of cast iron valves 2Yi ft. by 4 ft. which arc opened 
and closed by means of a rod attached to their upper edge and the 
other end of the rod being connected with a bevel toothed gear on 
the top of the gate, and this gear is connected with the electric 
power. To open the valves the rod is forced downward and to 
close them it is pulled up. This machinery is put in motion by a 
lever on the top of the gate. Each rod and gear opens and closes 
one pair of valves. The bottom of the valves are within 12 inches 
of the bottom of the gates and arc 27 or 28 ft. under water.

Durocher and McDonald were the tw o men in charge of the 
canal equipment and it is important to examine carefully their
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account of what they did from the time the “Aztec” entered the 
lock until she collided with the gates. Durocher swore that 
after he closed the north gate and McDonald closed tin* south gate, 
he closed one valve in the south gate, he cannot say if it was the 
heel valve or the miter valve, and that McDonald closed one valve 
in the north gate, that they then waited until a steamer going 
down had got clear of Lock No. 15, the next lock below, 800 ft. 
away, when he, Durocher, started up the other valve by pushing 
a lever, and McDonald started the remaining valve on his side and 
Durocher then started walking down to the other end of the lock, 
and when he got down a piece he says he turned around and saw 
that the valves were up and that McDonald put up his hand as a 
signal that they were closed. Durocher thereupon opened all the 
valves in the gates at the lower end of the1 lock and the water 
ran out of the lock into the reach below until it had gone down 
about 13 ft. of the total drop of 14 ft. to the level of the lower 
reach, when unexpectedly lie saw the bow line of the “Aztec” 
break and the steamer began to go astern and, although the 
captain was not in sight, Durocher says he yelled to the captain 
to go ahead and told Heppell, another lockman standing near him, 
to go to the other end of the lock. Durocher does not state why 
he gave this order to Heppell, but the latter says that Durocher's 
order was: “Va donc voir aux valves en haut, voir si elles sont 
ouvertes,” that is to say, “go to the upper valves and see if they 
are open.” The steamer was then moving astern, it had been 
tied up 15 ft. from the upper or western gates of the lock and when 
it had gone astern 15 ft. it collided with the gates letting in a rush 
of water from the upper reach of the canal, one mile in length, 
into Lock No. 17, which violently threw the steamer against the 
eastern gates and carried them away.

I will now refer to McDonald's evidence, as his version of 
what occurred up to the time of the collision. He was on duty 
with Durocher and was on the north wall of the canal when the 
steamer came into the lock and he states that two lines were put 
out and attached to the snubbing posts on the north side of the 
lock. His examination then continues as follows by counsel for 
plaintiff :—

Q. After the two lines which you have mentioned, the compressor lire, 
and the bow line, were attached to the snubbing |>osts, what were your move-
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nents? A. Closed tie gute< Q. What gates? A. The upper gates, g 
The upper gates of what leek? A. Leek 17. (£. Which gate did you clos. '* 
A. 1 closed the south gate. (j. That would Im* the gate on the oppu-i 
side from where you were? A. Yes. (j. W hat did you do next ? A. Wh 
the other lock was ready, we let the water out, and put up the valves, tp 
You are referring to the valves of what gate now? A. The upper gate, o 
How many valves are there in the up|w gates? A. Four chambers. Fin’ 
valves. Q. In the upper gates? A. Yes, I believe so. Q. Just think ii 
over, and tell us if that is correct. How many valves are there in each ga v ' 
A. There are supposed to he four in each one. Q. Two pairs in each gat.
A. Yes. Q. Did you close the valves in the north gate?

Mr. Holden—This is a question of fact, and 1 submit my learned friend 
should ask the w itness what he did.

Ky the Court—Q. What did you do? A. I closed the valves. Q. Which 
valves? A. In the upper gate. Q. There are two gates in the upper end nf 
the lock? A. Yes. Q. In which gate were the valves you closed? A I 
generally dose them on the north fide first. Q. But. on that day? A. \\V 
were wailing for the loek at 15. Q. Can you tell us what you did at the up| 
end of Loek 17? A. We closed one valve on each gate. (j. Just tell im 
what you did yourself. A. I helped to close them.

By Mr. Hacked, continuing: Q. Then, what did you do after helpi 
to close the valves? A. I was walking down to the lower gates, tj. A I 
what happened? Tell us the story. A. The line separated, going d >
(}. Which line? A. The how line, and the boat started to go back. u. 
And. then what happened? A. She went into the gates. Q. Into which 
gates? A. I should judge about the centre of the up|>er gate.

This is his evidence on examination in-chief as a witness for 
plaintiff as to what was done at the upper gates up to the time of 
the collision, and if his evidence in that connection is true only 
two of the four valves in the upper gates were closed and two of the 
valves were left open. In cross-examination McDonald swears 
that after he and Durocher had closed the upper gates they each 
closed one valve; that Durocher then went to the lower gates 
and as soon as Durocher started to open the valves in the lower 
gates, he, McDonald, started to close the remaining two valves 
in the upper gates; that there were no signals exchanged between 
him and Durocher after he had cl< sed the valves in the upper gates 
and that having closed the remaining two valves in the uj per 
gates he locked them and then started to walk down the north 
bank of the lock in the direction of the lower gates and that 
when he arrived at a point abreast the midships of the steanur 
he saw the bow line leading ahead break, he turned around and 
stared to walk back in the directing of the upper gates, but before he 
arrived there the steamer collided with the gates, the water came 
through and carried the steamer forward through the lower gates.
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It will lx* olwerved that it is only in cross-examination that 
McDonald states the remaining two valves in the upper gates had 
been closed, and his evidence in that connection differs in detail 
from the story told by Durocher. According to Durocher, he 
started the machinery to close one of the remaining two valves, 
McDonald at the same time starting the other and that both 
these valves were closed before Durocher reached the lower gates. 
McDonald's evidence is that he closed the remaining two valves 
himself, that Durocher had nothing to do with the closing of 
them and that they were only closed by him after Durocher had 
arrived at the lower gates and had started to open the four valves 
of the lower gates. Durocher swore that McDonald signalled to 
him that the valves in the upper gates were closed. McDonald is 
emphatic in saying that no signal was given by him to Durocher.

I will now refer to the evidence of the members of the crew 
of the “Aztec.” Captain John Goodcrich, of Ogdensburg, X.Y., 
who has held a master's certificate for 25 or 2(i years, was in 
command and as he approached and entered the* lock was on the 
upper bridge on the roof of the pilot house. His mate, also the 
holder of first-class pilot's papers, with three other men, the 
wheelman, the watchman and a deck hand were on the forecastle 
deck attcmling to the lines. Two lines were put out, a five-inch 
inanilla head line leading forward from the capstan, and a seven- 
eighth inch wire steel cable leading aft; this cable was attached to 
the compressor near the capstan on the upper deck which was 
several feet above the top of the lock wall where the lines were 
attached to the snubbing posts. As the water was let out of the 
lock and the steamer gradually came down with the water the 
slack on the bow line leading ahead was taken in by the watch
man and the deck hand. When the steamer had been lowered 
down pretty nearly ready to go out, the master came down from 
the bridge to the forecastle deck and went to his room there, 
and very shortly thereafter heavy pressure was noticed on the 
head line, which was let out about six inches and then held, when 
it suddenly broke and the steamer went astern and collided with 
one of the upper gates in about one minute’s time. The mate, 
upon the parting of the head line which broke between the capstan 
and the ship's rail, attempted to get out another line forward, 
hut was unable to do so before the steamer struck the upper gates.
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CAN. The evidence of the master and the mate is that they tied up the
Ex. C. steamer to the wall of the lock in the usual way, both as to the
Fkazek number of lines used and the manner in which they were made fast.

8.8. Aztec.
The master, the first assistant engineer, the mate, the watchman, 
the wheelman and the deck hand were all examined at the trial.

Maclennan,
Dtp. L.J.A. The steamer’s witnesses testified that the force which threw the 

steamer astern with sufficient force to break the bow line could 
only have been from the engines or from the water in the lock. 
It was proved that the engines were not moved from the time the 
steamer tied up till after the collision. None of the witnesses 
on board the steamer testified that they saw any commotion in 
the water. They were attending to their lines on the port side 
of the steamer next the lock and were not in a position to observe 
the water, but they all attributed the sudden strain on the head 
line to the effect of the water, and the deck hand Allison swore 
that he heard the noise of the water which was stirred up and in 
confusion. He said: “J’ai entendu le bruit de l’eau qui brouillait 
comme ça’* . . . (il cherchait à imiter le bruit de l’eau).

Some light is thrown on the value of the evidence of the lock- 
men by reference to their actions after the accident. McDonald 
says that it was the duty of Durocher, the senior man in charge 
of the lock, to make a written report of the accident to the lock- 
master.

Durocher was asked :
Q. As loekman in charge at the ti:r.e when an accident occurs, to wlvin 

do you send a report of the accident? A. To the office. Q. What offi- i
A. The Canal Office, right across from the lock, right between the two lock 
(j. Is that Mr. Sargent’s office? A. Mr. Sargent’s office. Q. Did you re;hi; 
this accident ? A. Mr. McDonald did, I was on the other side. I could no: 
get over, I was on an island then.

Durocher swore he made no written report to anyone, that 
he was not asked or supposed to make any written report and that 
the only entries he made were in the sheet containing the names 
of the vessels passing through the lock giving time of arrival and 
departure, and an entry in a private memorandum lx>ok for his 
own information. The entry on the vessel report shews the time 
of arrival as 3.14 p.m., time of departure 4.15 p.m., and under the 
heading “Remarks” he made the following entry:—

Aztec of Buffalo, Steamer Aztec how line broke and she went back into 
the west gates and put them out and then she came down with the water and 
took the east gates out.
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The entry in his private note book reads:— CAN.
Friday, August 15. 1919, St vainer Alta* carrksl away 4 gates at Lock jrx (*

17, 4.15 p.m. Navigation resumed Saturday evening August It», 1919, H p.m. -----
Durocher says that “Mr. Lally, the sujx’rin tendent, was right 1 K'ZKK 

there two minutes after the accident happened. He asked me all S.S’Aztev. 
about it and I told him.” And on the second day of the trial, mmÎmwm. 
when asked if he told Mr. Lally anything alx)ut the accident, his |l>vp LJ'A 
answer was: “Of course, he told me what had hapixmtHi, I just 
told him she had gone through the gates, just as I explained it to 
the Court.” And when again re-called for further cross-examina
tion, he testified as follows:—

Q. Did you see Mr. I .ally on August 15th, after the accident happened-’
A. Yes, he came right down. Q. How long after? A. It could not lie more 
than 10 or 15 minutes, 1 do not aupiMwe. Q. Did you have any c<»nvernation 
with Mr. Lally. A. Well, he just asked mv how it was done, I cannot just 
exactly remember what was said.

The evidence with reference to the machinery and appliances 
for o]M*ning and closing the valves is very unsatisfactory. It must 
be remembered that the valves are entirely under water and out 
of sight and Durocher swore that when the rod was up the valve 
is supposed to be closed unless something has gone wrong down 
below which would uncouple or break. He also swore that the 
worm gear at the top of the rod is alxmt six inches longer than it 
should lx* and that they must be careful not to jam it down too 
far and break the knuckle where the rod connects with the valves.
When the gates were taken out of the canal, alxmt three days 
after the accident, all the valves in the upper gates were missing 
with the exception of possibly small pieces of some of the lugs 
hanging to the lx)ttom of the valve rods. Of course no one could 
say when they broke or whether the breakage was caused by the 
rod having been jammed down too far or by the impact of the 
collision.

Another portion of Durocher's evidence is open to the con
struction that then* was something wrong with the upper gates, 
that they were not mates and were to lx‘ changed on the follow ing 
day. These gates certainly were old, had been in use for a very 
long time and the appliance for owning and closing the valves 
required very careful handling.

To enable a plaintiff in a collision action to recover damages, 
he must prove affirmatively that his loss was caused by the 
negligence of the defendant or of some person for whose acts he is
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liable. He must make out that the party against whom he com
plains was in the wrong and that the loss is to lx* attributed to the 
negligence of the opposite party. In this case the question is: 
“Who is responsible for the ‘Aztec’ colliding with the lock gates?" 
The* plaintiff has endeavoured to establish that the steamer was 
insufficiently and negligently made fast to the lock wall and 
improperly and negligently handled after the bow line broke and 
that the canal equipment—the gates and valves—were properly 
handled by the lockmen.

This accident happened in Canadian waters and plaintiff very 
properly cited the Canadian Shipping Act, R.S.C., 1906, eh. 113, 
and the Rules and Regulations for the guidance and observance of 
those using and operating the canals of the Dominion of Canada 
made under said Act.

Canal rule 27 provides:—
Every vessel of more than 200 tens shall lx> provided wi.h four good 

and sufficient lines or hawsers, two leading astern, one leading ahead and one 
abreast line, which lines when locking, shall lx* made fast to the snubbing 
posts on the bank of the canal and lock and each rope shall be attended by 
one of the boat’s crew to check the speed of the vessel while entering Un
lock to prevent it from striking against the gates or other parts of the lock, 
and to keep it in proper position while the lock is being filled or emptied.

Canal rule 30 provides:—
All vessels in the canals, bad ns and approaches shall lie under the control 

« f the superintending engineer or superintendent as regards their position, 
mooring, fastening, etc.

Section 910 of the Canada Shipping Act reads as follows:—
If, in any case of collision, it apiiears to the Court before which the case 

is tried, that such collision was occasioned by the non-observance of any 
such regulations, the vessel or raft by which such regulations have been 
violated shall he deemed to be in fault, unless it can be shewn to the satis
faction of the Court that the circumstances of the case rendered a departure 
from the said regulations necessary.

The steamer when tied up in the lock did not have four lines 
as required by rule 27, and the presumption of fault provided by 
sec. 910 of the Canada Shipping Act would not arise unless the 
collision was occasioned by the non-observance of the rule. The 
burden was upon plaintiff to prove that the non-observance of the 
rule contributed to the accident, as non-observance of the rule by 
itself created no presumption, and the common law applied, and 
plaintiff had to prove the cause of the collision.

See The Ship “Cuba” v. McMillan (1896), 2G Can. S.C.R. 651 ; 
The Steamship “Rosalind” v. The Steamship Senlac Co. (1908),
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41 (’an. H.C.K. 54, confirmed in Privy Council (Ml., (1909] A.C. 
441; Harbour Commissioners of Montreal v. The Ship “Albert M. 
Marshall" (1908), 12 Can. Ex. 178-183; Montreal Transportation 
Co. v. “The Xorwalk ” (1909), 12Can. Ex. 434.

In this cast1 the “Aztec" was made fast in the lock by one line 
leading ahead and one astern, it had no abreast line. A second 
line leading astern would have t>een of no use whatever when the 
bow line leading ahead broke. Plaintiff’s counsel submitted that 
if the ship had had the abreast line out, the accident would have 
been avoided and the burden of the proof of that was clearly 
upon plaintiff.

The evidence shews that the* “Aztec" was tied up in the usual 
manner, that two lines, one ahead and one aft was the usual 
practice. Under Canal rule 30, all vessels in the canal are under 
the control of the superintendent as regards their moorings and 
fastening. In this case the superintendent was represented by 
Du rocher, the lock man in charge of the lock. Durocher was 
satisfied with the manner in which the steamer was made fast; 
he accepted the two lines l»efore he proceeded to close the upper 
gates. The function of the abreast line is to hold the vessel close 
up to the wall of the lock and not to lead forward, as was suggested 
by the canal superintendent. The pressure which broke the head 
line would also have carried the abreast line away, as the strain 
upon it would have been much greater than the strain which broke 
the head line, as by the time the strain would have come on the 
abreast line the steamer would have moved astern some distance 
under way in its backward movement. I have come to the con
clusion that the abreast line would not have saved the situation, 
I am advised by my assessors, that the two lines making the 
“Aztec" fast to the north wall of the lock were sufficient under 
ordinary circumstances to hold her in proper position while the 
lock was Iwing emptied to enable the lower gates to be opened and 
allow her to pass out of the lock, and that when the “Aztec" was 
suddenly driven astern, the engines not moving, with sufficient 
force to break the line leading ahead, the absence of an abreast line 
«lid not contribute to the collision. I therefore come to the con
clusion that the non-observance of ('anal rule 27, regarding the 
numl)er of lines to l>e used in making the vessel fast in the lock, 
did not contribute to the accident in any manner whatsoever.
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another line out. I am advised by my assessors, that it was in 
accordance with the ordinary practice of seamen for the master 
to have come down from the bridge on the roof of the pilot house

Dep-ÎTÂ’. while the water was being let out of the lock and was more than 
half way down to the level of the reach below, and that as soon 
the engines stopped it would have been proper for the master to 
have left the bridge1, and further, that when the head Une broke 
the mate could not by the exercise of reasonable skill and seaman
ship get out another line forward which would have prevented 
the collision. The pressure and strain which broke the head line 
when the steamer was almost ready to go out of the lock came on 
suddenly, unexpectedly and without any warning to the master 
and crew who did everything that could have been reasonably 
expected in the emergency, and l exonerate them from all blame.

The evidence in this case shews that water which should have 
been held back came in at the upper gates of the lock from one of 
two causes: either one or more of the valves broke, or they were 
not closed. The deck hand Allison on the steamer heard the 
noise of the water in confusion. Durocher admitted that if a 
valve had been left open the water coming through “would draw 
a boat;” and McDonald admitted that if anything went wrong 
with the valves or the upper gate equipment, the pressure of 
thirteen feet difference in level would make a tremendous com
motion in the water. I have asked my assessors the following 
question :—

If for any reason one or more of the valves in the upper gates of the lo.-k 
were not closed while the valves in the lower gates were open and the 1 >■ 
was being emptied, would the water coming into the lock through the upper 
gates have any effect on the ship, and if so, would such effect become nmi. 
pronounced as the water in the lock approached the level of the reach below

Their answer is:—
The water coming into the lock would increase in power as the lock w..- 

emptied on account rtf the increasing head above the up|>er gates and the v aid- 

in the lock getting nearer the level of the reach below, and would strike again*! 
the lower gates, form an eddy and cause heavy pressure backward on ti.
■hip.

The commotion occurred and the boat was drawn back. We 
have the result which the two loekmen say would t)e produced 
if one of the valves in the upper gates had been left open, if the 
loekmen had been alert and vigilant they would have observed
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■iimrthing had gone wrong. They are very much to blame for 
their carelessness, as they should have wen what was happening 
and should have averted the accident. I have not come to the 
conclusion that the valves were broken, although on the evidence 
there is ground for grave suspicion that something had gone wrong 
with the canal equipment.

There are many contradictions between Durocher and McDon
ald. They have not all been referred to. Durocher had Iwvn 
there for nine years and McDonald seven years, and neither of 
them could inform the Court how many snubbing posts were on 
the lock bank at Lock No. 17. where they performed their daily 
duties. Durocher swore that it would not take mon* than two 
or three minutes to close a valve; McDonald put it at from fixe to 
eight minutes. Neither of these witnesses were satisfactory. 
McDonald's demeanour in the box was distinctly unfavorable to 
his credibility; Durocher api>earcd unwilling to speak of many 
things with which he should have been conversant, and he admitted 
that he had been warned by one of his sui>erior officers not to 
speak al>out the case or give any information until he was called 
in Court. When the head line of the steamer broke and she started 
to go astern, Durocher’s first and only order to his fellow lockman 
Heppell, who was standing near him close to the lower gate, was 
to go to the upper gates and see if the valves were open. Why 
give that order if it were true that he, Durocher. had started the 
machinery to close one of the two remaining valves at the upper 
gates a few minutes lx'fore, and if he had seen McDonald at the 
same instant set the machinery in motion to close the other valve, 
and he had received a signal from McDonald that everything 
had been closed. If he had closed one himself and had seen 
McDonald close the other, he would have known they had been 
closed and would not have sent Heppell to see if they were open. 
When Hepi>ell started for the upper gates the steamer was already 
going astern, gaining sj>eed and momentum every instant, and 
considering his age, it is improbable that he arrived before the 
collision. He was a member of the lock gang, there are contra
dictions in his evidence, he appeared anxious to support his 
companions’ statements, and I cannot accept his evidence that 
the valves were closed. McDonald when called as a witness on 
l>ehalf of plaintiff in his examination-in-chief, clearly stated that
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after having closed the upj>er gates he closed one valve, Durocher 
closed one valve, and he, McDonald, started to walk down towards 
the. other gate and when he had gone about one hundred feet the 
head line broke and the steamer went right hack into the upper 
gates. If that evidence is true, two of the valves in the upper 
gates had not been closed, they were left open and it was through 
them that the water came into the lock which caused the com
motion and the back eddy which threw the steamer astern, broke 
the head line and caused the collision. Taking into account the 
demeanour of McDonald and Durocher while under examination, 
the contradictions and inconsistencies in their testimony and 
their interest in clearing themselves, I have come to the con
clusion that the portions of their evidence wherein they swore 
that the remaining two valves in the upper gates were closed, 
is an invention to cover up their own negligence. I find that two 
of the valves in the upper gates were improperly and negligently 
left open, with the result that the water which came through there 
caused a commotion in the lock and a back eddy which broke tla- 
head line and drove the steamer against the upper gates.

The accident was caused by the gross negligence of the lock- 
men. The “Aztec” and its crew are not to blame. Plaintiff's 
action fails, and there will be judgment dismissing it with costs.

Judgment accordingly.

i KS DAVIDSON tr. SHARPE.

Supreme Court of Canada, 1 dinylon, Duff, Anglin, Urodeur and 
C. Atiynault, JJ. February S, 1920.

Election of remedies (§ I—7)—Contract to purchase land—Non
payment of instalments—Election to rescind contrai i 
Decree of Court—Action on covenant.

Where u party, with full knowledge of all the facts, elects to res iml ;i 
contract for the purchase of land in default of payment, and the Court 
grants his request, he is hound by such election and cannot, by neglecting 
or refusing to take the necessary steps to enforce the Court’s decree, 
obtain the right to re-elect, and bring a new action on the covenant.

Statement. Appeal by plaintiff from the Saskatchewan Court of Apix-al 
(1919), 46 D.L.R. 256, 12 SL.lt. 183, in an action on a judgment 
obtained in British Columbia or in the alternative on Tie agreement 
to sell certain lands on which the British Columbia judgment was 
obtained. Affirmed.

H.J. SchuU, for appellant.
C. E. Gregory, K.C., for respondent.
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Idinoton, J. (dissenting) The appellant, by an agreement 
dated February 4, 191.3, sold, and respondent agreed to buy, 
certain lands in British Columbia for the sum of 824,500 of which 
$5,500 was paid in cash and the balance was to lie paid in instal
ments which the respondent thereby covenanted to pay appellant.

The agreement provided that time was to 1m* of the essence 
of the contract and that as often as default should happen in 
making the payments the vendor might give the vendee 30 days’ 
notice in writing demanding payment thereof and that in case 
such default should continue, the agreement should, at the expira
tion of such notice, l>e null and void and the vendor have the right 
to re-enter upon said lands, and any payments theretofore mad- 
might be retained by the vendor as liquidated damages and the 
vendor be entitled to resell said lands.

It was further provided that this notice should be well and 
sufficiently given if given the vendee, or mailed at Vancouver 
post office in British Columbia under registered cover addressed 
to (îeorge B. C. Sharpe, Oak Bay, B.C.

The further payments besides the cash payment fell far short 
of the requirements of the agreement.

No such notice as this provided for was ever given.
The respondent left British Columbia without actually moving 

his household effects into the dwelling-house on said lands. The 
premises were unoccupied by either party thenceforward.

On October 26, 1916, the appellant issued a writ of summons 
from the Supreme Court of British Columbia to recover from 
respondent the sums then due. And in the special endorsement 
set forth her claims as follows :

The plaintiff’s claim is to have an account taken of what is due to the 
plaintiff for interest, cost, charges and expenses under and by virtue of the 
covenants contained in certain articles of agreement dated the fourth day 
of February, one thousand nine hundred and thirteen, whereby the plaintiff 
agreed to sell to the defendant and the defendant agreed to purchase from 
the plaintiff that certain parcel or tract of lam! and premises situate, lying 
and being in the district of Victoria, in the Province of British Columbia, 
and known and described as lots 45 and 40 and the South half of lot 41 in 
"Block" numbered “D” being subdivision of Block 1), section 22. in said 
\ictoria District, at the price of $24,500, payable with interest as therein 
mentioned; and for an order that the defendant do pay to the plaintiff the 
amount so found due together with the plaintiff’s costs to be taxed within 
such time as this Court may order.

And for an order that in default of payment of the amount so fourni «lue 
within such time that the agreement be declared null and void and cancelled.
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And that all monies paid thereunder l>e forfeited to the plaintiff and ill 
the said defendant do stand absolutely barred and foreclosed of all riglr. 
title an<l interest of in and to the saiii lands ami agreeni<*nt.

And also in the event of such default, for such damages as the plain iff 
may have suffered by reason of the defendant’s failure to perform the si I 
agreement.

That writ of summons was duly served by |>ersonal service on 
respondent in Toronto in Ontario.

There was no appearance entered by the respondent.
An exemplification of judgment waa got and admitted as 

evidence herein at the trial hereof which is an action in the Supreme 
Court of Saskatchewan to recover on said judgment the amount 
thereof or alternatively to recover on the said agreement the 
amount due for unpaid instalments. Omitting the formal parts 
of the exemplification that judgment is expressed in the following 
terms:

In the Supreme Court of British Columbia.
Between—Josephine Julie Davidson, wife of John L. Davidson, 

plaintiff; and George B. Sharpe, of the City of Toronto, in the 
Province of Ontario, defendant.
B.C.L.S.

*1.00.

Dated the 15th day of June, A.D. 1915.
In pursuance of the order of the Honourable the Chief Justice 

made the 1st day of February, 1915, end in the pursuance of the 
Registrar’s Certificate herein dated the 4th day of March. 1915.

It is ordered and adjudged that the plaintiff do recover against 
the defendant the sum of $14,185.15, together with costs taxed 
at the sum of *131.95.

A. B. Pottinger, District Registrar.
Upon that judgment I respectfully submit that the appellant 

was entitled to recover in the Supreme Court of Saskatchewan 
judgment herein.

It is urged by respondent that the Court in British Columbia 
so entering judgment had no jurisdiction by reason of respondent 
having left the Province of British Columbia at the time of service 
of said writ.

Inasmuch as the parties hereto were in British Columbia when 
the contract waa made and was to Ire |>erfonned and hence breach 
waa there and that it was made in respect of land there. I have
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no doubt of the jurisdiction or of the right to assert it by service 
of writ beyond the jurisdiction.

1 should have preferred in such it cast1, however, to have 
evidence that Order XI. of the Rules of the Supreme Court of 
British Columbia had been duly complied with by leave of a 
Judge of that Court having lx*en duly obtained.

However, I think that the presumption exists and must 
prevail that all that was duly complied with and none the less so, 
because the objection, as presented here, was not relative to any 
defect in that regard but ui>on broader grounds which I hold 
untenable in this case.

The more serious question raised is that upon which the 
Courts below, 4ti D.L.R. 256, 12 8.L.R. 183, proceeded in dis
missing the action.

It is this, that upon an application in course of the proceedings 
to the Chief Justice of the Supreme Court of British Columbia 
he made an offer of reference to the Registrar of the Court to take 
the accounts between the parties and directed that judgment 
might. l>e entered against the defendant for the amount so certified 
to lie due to the plaintiff—and then proceeded to declare as 
follows:

And this Court doth further order that upon tin- defendant paying to 
the plaintiff what shall he certified to l>e due to her as aforesaid within two 
months after the «late of the Registrar's Certificate at such time and place as 
►hall thereby be appointed the plaintiff do convey the lands hereditaments 
and premises comprised in the said Agreement for sale free ami dear of and 
from all encumbrances done by her or any person* claiming by from or under 
her ami deliver up all deeds, writings in her custody or power reluiing thereto 
to the defendant or to whom he shall appoint ; but in default of the defendant 
; living to the plaintiff what shall be certified to be due to her as aforesaid 
by the time aforesaid that the defendant thenceforth do stand absolutely 
debarred and foreclosed of and from all right, title, interest and equity of 
redemption of in and to the said agreement and of in and to the said lands, 
hereditaments and premises and that the said agreement Ik* thereu|>on van- 
celled and ended and all monies paid thereunder forfeited to the plaintiff 
and that the defendant do deliver to the plaintiff possession of the said lands, 
hereditaments, and premises which are set out and described in the said 
agreement.

It is to be observed that the certificate of the registrar fixing 
the amount due was dated, as appears from the recital in the 
judgment of which exemplification is adduced in evidence, on 
March 4, 1915, and that the judgment sued upon is entered 
June 15, 1915, a month or six weeks after this declaratory order
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of the Chief Justice, if adhered to and operative, must have put e J
an end to any further right to proceed.

How can we say that this latter judgment sued upon was a 
nullity as in effect the Courts below have done?

What right have we to impose, without an appeal in due 
course, our notions of law and fact, upon the appellant and his 
judgment and declare it was and is a mere nullity?

How do we know that nothing was done in the meantime to 
rectify the possible mistake of such an illegal election or that 
the purpose of the appellant was to elect to rescind the agree
ment?

Had there been evidence adduced of the entry having been 
according to the practice recognized by the Courts then* (or 
argument adduced herein to shew that as a matter of law it was) 
a mere error on the part of those* concerned, the way might have 
been open to us to apply our view of the election alleged to have 
been made, as a final determination of the matter.

That, however, could not enable us to be quite sure of the 
facts as to whether or not there had lieen any amendment to Un
original order of reference enabling the plaintiff to revoke the 
alleged election. It would have been quite competent for the 
Court there, for any good reason, to have made such an amend
ment.

Can there Ik* a doubt that the judgment sued upon stands in 
full and is exigible in British Columbia?

I respectfully submit that, so long as it is so, it seems to me 
absurd to hold that u]>on the production of an exemplification 
thereof it cannot Ik* recoverable in any other Provinces.

I am unable to understand how we can herein declare that tIn- 
provision for rescission of purchase stood valid and conclusive 
despite the later record of the Court quite inconsistent therewith 
if we have regard to the maxim of omnia pro'sumuntur ritr et 
solemn iter esse acta.

Moreover the parties chose by their agreement expressly to 
provide a mode by which it should become null and the conse
quence thereof and that mode was not followed or anything like 
it which we should lie able to say was a substantial compliance 
therewith.

>
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The decision of the Supreme Court of Saskatchewan in the 
case of Standard Trust v. Little (1915), 24 D.L.R. 713. 8 8.L.R. 
205, relied upon below does not seem in this regard to be in point.

Whether there was in fact incorporated in the agreement of 
purchase there in question a specific mode as here existed of 
terminating the vendee’s rights, doc* not appear. For all that 
appears the Court had to proceed upon the relative rights of the 
vendor and purchaser, before the Court, when default made, and 
that the Court adopted the not unusual mode of dealing with a 
defaulting purchaser according to general principles of law. 
Moreover the order or judgment was one consistent complete 
whole not leaving it open to surmise of what the Court had deter
mined. Here the alleged intention 1ms to Ik* gathered from the 
separate and inconsistent pieces of judicial proceedings of which 
the latest is a complete judgment which docs not put appellant 
to an election.

Again there is much reason for saying that a lien such as a 
vendor's lien might lx* looked upon as a mortgage has been by 
Courts of Equity, and therefore, a charge of that kind which 
might Im1 foreclosed and that a decree nisi of foreclosure was what 
was intended.

If that was the conception of the Court in using the word 
“foreclosed” in the order above quoted, then then* was no final 
order and there remained the option of the plaintiff prosecuting a 
foreclosure suit to abandon his proceedings therefor and follow 
his remedy on the personal obligation.

These are only surmises of what may have developed as law 
in the local Court.

I prefer assuming some such kind of development to that of 
construing this foreclosure judgment as a final rescission of the 
agreement and especially so when we find the same Court 
ignoring what had transpired and pronouncing the * p, 
self-contained, comprehensive judgment herein sued upon, which 
was recovered after the lapse of time given by the earlier order, 
had expired.

The cases cited are beside the question.
1 prefer holding that the Court which, after all that it had 

declared was to take place in two months and which if effective 
could not permit of a judgment such as sued on l>eing entered

CAN.

8. C.

Davidson.

Sharpe.

Mingion. J.

08



192 Dominion Law Reports. |52 D.L.R.

CAN.

8. C. 

Davidson 

Shakpe. 

Idington, J.

Duff, J.

over throe months later, has in doing so found good reason, either 
on new facts presented or something otherwise said or done 
which, within its practice, enabled it, if it saw fit, to proceed to 
enter judgment, and that its being so was deliberate.

There is nothing in the evidence to warrant anyone in holding 
otherwise and the presumption is in favour of the judgment 
being duly entered and meaning what it says.

I therefore conclude that the appeal should be allowed with 
costs throughout and the judgment be entered accordingly.

Duff, J.:—This appeal should be dismissed with costs.
Anglin, J.:—Practically conceding that the personal judgment 

of the Supreme Court of British Columbia on default of appearance 
against the defendant, who appeared on the face of the proceedings 
in that Court to have been a resident of Ontario and was served 
there with process, is of no avail outside of British Columbia, 
counsel for the appellant rested his appeal on the ground that 
his alternative cause of action—the defendant's personal obligation 
on his covenant for payment in the agreement for sale—is open 
to him in Saskatchewan. I agree that merger cannot be pleaded 
as a defence. Smith v. Nicolh (1839), 5 Bing. (N.C.) 2U8. 7 Scott 
147; Bank of Australasia v. Harding (1850), 9 C.B. 001, 19 L.J. 
(C.P.) 345. But he is met by the order of the Chief Justice of 
British Columbia, pronounced in the action brought in that 
Province granting the relief there sought by the plaintiff, viz.: 
the taking of accounts, a personal judgment for the amount to lie 
certified thereon as due by the defendant, an order for conveyance 
by the plaintiff on payment thereof within two months, and in 
default, foreclosure absolute and cancellation of the agreement. 
It has been held by the Courts of Saskatchewan, 46 D.L.R. 256, 
12 S.L.R. 83, that by accepting this order the appellant elected 
to take the remedy of cancellation in the event of default of 
payment within the time fixed by the order and that he thereby 
relinquished all right thereafter to recover any part of the pur
chase-money. Counsel for the appellant on the other hand con
tends that the ofder taken in the Supreme Court of British 
Columbia was in the nature of an order nisi, similar in its effect 
to the ordinary judgment grant<»d in a suit for foreclosure of a 
mortgage after trial to be followed by a final order before the equity 
of redemption is extinguished. This latter view, however, seems
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to ignore the essential difference between a judgment for fore
closure in a mortgage action and an order for judgment for can
cellation of an agreement for sale due to the difference between a 
mortgage and such an agreement.

The trial Judge after the conclusion of the trial offered the 
plaintiff an opportunity to obtain evidence on commission to 
ascertain the law in British Columbia as to whether the order or 
judgment cancelled or has the effect of cancelling the agreement 
therein referred to or does such an order or judgment preclude 
the plaintiff from enforcing her judgment or suing for the purchase- 
money under the said agreement, default having liccn made by 
the defendant in the payment of the amount found due.

The plaintiff declined to take advantage of the indulgence thus 
extended. The Judge was therefore justified in assuming that 
the order of the Chief Justice of British Columbia would have 
the same effect in that Province as the Uke order made by an 
Allierta or Saskatchewan Court w ould have within its jurisdiction. 
Nothing has lieen brought to our attention, nor am I aware of 
anything, that indicates the difference in this respect lietween 
the law which obtains in British Columbia or the practice of its 
Courts and the law and practice of the English Courts or of Courts 
of other Provinces of Canada whose juridical systems arc based on 
English law.

The relations of mortgagor and mortgagee in English Courts 
of Equity are anomalous. Platt v. Ashbridge (1805), 12 Gr. 106, 
at 100. “Once a mortgage always a mortgage,” is a doctrine so 
deeply rooted in our system of equity that after the period for 
redemption fixed by an ordinary judgment for foreclosure had 
expired the mortgagor’s right to redeem de piano still sulsists 
until a further and final order of foreclosure has liccn obtained. 
Even after such final order has lieen made our Courts of Equity 
regard the mortgage as still unextinguished anil unsatisfied so 
long as the mortgagee retains the land. He may at any time 
enforce the personal obligation of the mortgagor on his covenant, 
thereby opening the foreclosure and revesting in the mortgagor his 
right to redemption as it was before the judgment; and the Courts 
maintain a corresponding jurisdiction to allow the mortgagor, 
after final order, under exceptional circumstances raising an 
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equity in his favour, to redeem on proper terms. When the 
mortgagee in any way as owner alters his relation to the land 
he elects to take it and foregoes his debt—but not until then. 
Sir George Jessel states the doctrine very clearly in Campbell v. 
Holyland (1877), 7 Ch.D. 160, 47 LJ. (Ch.) 145. See Trinity 
College v. Hill (1884), 10 A.H. (Ont.) 99, at pagim 100, 109-10. 
Mutual Life Assce. Co. v. Douglas (1918), 44 D.L.R. 115, 57 
Can. S.C.R. 243, is a recent instance of the mortgagee’s right 
after foreclosure1 to enforce the covenant being upheld. Tin- 
development of the equity jurisdiction in regard to the* fore
closure of mortgages is outlined by Griffith, C.J., in Fink v. 
Robertson (1907), 4 Comw. L.R. 804.

By taking a foreclosure judgment the mortgagee does not 
take the property for his debt. The judgment, notwithstanding 
its absolute form, is construed as merely authorizing him to do so. 
The foreclosure judgment in the mortgage action is merely a 
means of enforcing the mortgage; contract, which it deals with as 
sulmisting; whereas the judgment for rescission or cancellation of 
a contract between vendor and purchaser is a judgment not for 
the enforcement but for the extinguishment of the contract 
When the vendor sought and obtained a judgment fixing a period 
for payment and providing that on default “the agreement shall 
be cancelled and at an end and all moneys paid thereunder for
feited to the plaintiff,” he elected in my opinion, on that event 
happening, to take the property in satisfaction of so much of the 
purchase-money as then remained unpaid. If he had intended 
to reserve his right of election until after default had been made, 
his proper course1 would have been to ask, in lieu of the relief 
granted by the order in that event, for a reservation of liberty 
to apply for further relief, Scion on Decrees, 7th ed., pages 2171. 
2220-1.

Instead of waiting until default had occurred under the judg
ment ordering the defendant to perform his contract and then 
applying for its rescission the plaintiff sought and obtained in 
advance the order usually made after such default—which may 
be for immediate rescission {Clark v. Wallis (1800), 35 Beav. 4(H)) 
or for rescission after the lapse of a further short period and may 
in the latter event apparently issue at the time of the application
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(Simpson v. Terry (1865), 34 Beav. 423) or only on the expiry 
of the further time so allowed. Folingo v. Martin (1853), 16 
Beav. 586. The order in the ease at bar, although issued in the 
first instance instead of after default in payment under a judgment 
of the Court, is similar in form to that pronounced in Simpson 
v. Terry, supra, and I cannot doubt that in default happening under 
t, it operated to put an end to the agreement just as the order in 
Simpson v. Terry, did.

Lament, J.A., states the law very clearly and accurately, if I 
may say so, in delivering the judgment of the Court en banc in 
Standard Trust v. Little, 24 D.L.R. 713, 8 S.L.R. 205.

The anomalies introduced by Courts of Equity in regard to 
the relations lie tween mortgagor ami mortgagee do not exist in 
regard to vendor and purchaser. A judgment or order declaring 
that on the hap|K*ning of a certain event an agreement for sale 
shall be cancelled and at an end means precisely what it says and 
not merely that the plaintiff shall thereui>on la* entitled to have it. 
cancelled and put an end to. When the purchaser unifier the 
order of the Chief Justice of British Columbia made default the 
agreement ceased to exist and the foundation for any right of 
ls*rsonal recovery from the purchaser (except for costs) was gone. 
The purchaser had no further right to the land and the Court 
has no jurisdiction to restore him to his former position. The 
vendor has the land. He cannot have the purchase-money 
also.

Should the plaintiff attempt to recover under the personal 
judgment of the Supreme Court of British Columbia which he 
issued after default in payment under the Chief Justice’s order 
I have little doubt that the defendant could on application have 
his right to do so restricted to the costs of the action. Jackson 
v. Scott (1901), 1 O.L.R. 488. Indeed it would seem to be alto
gether probable that what was intended by the Chief Justice of 
British Columbia was that personal judgment against the defend
ant should issue forthwith upon the amount due being ascertained 
and certified and should be enforceable as to the debt and interest 
during the two months allowed for payment by the purchaser, 
and that if the matter had been brought to his attention he would 
not have sanctioned the issue of the judgment taken out from
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the Registrar’s office after the two months allowed for judgment 
has expired and purporting to lie in pursuance of his order.

The appeal, in my opinion, fails and should l>e dismissed with 
costs.

Brodeur, J.:—An action had l>een instituted in British 
Columbia by a vendor against a purchaser for the balance of the 
purchase-price and for cancellation of the deed of sale in case of 
default of payment.

A decree was pronounced by the British Columbia Courts 
declaring that the judgment should lie entered against the pur
chaser for a certain amount which he shall pay within two months 
and that in default of the defendant paying to the plaintiff what 
shall be certified to be due to her as aforesaid by the time aforesaid 
that the defendant thenceforth do stand altsolutely deferred and 
foreclosed of and from all right, title, interest and equity of 
redemption of, in and to the said agreement and of, in and to the 
said lands, hereditaments and premises and that the said agree
ment be thereupon cancelled and ended and all monies paid there
under forfeited to the plaintiff and that the defendant do deliver 
to the plaintiff possession of the said lands, hereditaments and 
premises which are set out and dcscrilied in the said agreement .

The purchaser has made default to pay.
A new action, which is the present one, has been instituted on 

the covenant, in Saskatchewan; and it is contested by the pur
chaser on the ground that, the agreement having l>een cancelled 
by the British Columbia judgment, no claim can l>e made by the 
plaintiff for the payment of the purchase-price.

On the other hand, it is contended by the vendor that the 
judgment was not a final order of foreclosure but rather an order 
nisi.

The Saskatchewan Courts, 40 D.L.R. 250, 12 8.L.R. 1S3, 
held that the British Columbia judgment amounted to an election 
on the part of the plaintiff to take cancellation or to a rescission 
in the event of default of payment.

The decree is absolute in its terms. It provides that the deed 
is cancelled if within two months the purchaser does not pay tin- 
amount due.

The original action might have demanded only the amount 
due without asking for cancellation and if the plaintiff had U?n
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unable to recover his debt then he could have asked for the can
cellation of the agreement. But his action, as instituted before 
the British Columbia Courts, looks to me as an election on his 
part to take back the property sold, unless the defendant pays 
the purchase price.

The authorities say that if a contract providing that on the 
happening of a certain event it shall l>e void and that it may be 
rescinded by the party injured, that the contract is not void for 
lioth parties, but simply voidable at the request of the party that 
suffers. Fry on Specific Performance, 5th cd., sec. 1046.

The stipulation in a contract of sale that the deed would 
become null and void if the buyer failed to make any payment 
is exclusively in the interest of the seller, who lias a right to 
choose lietween the rescission of the contract and its execution.

But when a judgment has been rendered on such a clause 
pronouncing that the failure to pay within two months would 
bring about the rescission of the contract ; and when such a decree 
has been by the vendor himself it seems to me that it constitutes 
on his part an election of his right to cancel. He could not then 
later on proceed to collect the amount which had been originally 
promised to him by the covenant, since he has agreed that the 
agreement was cancelled.

The appeal should be dismissed with costs.
Mignault, J.:—The whole question here is as to the effect 

of a judgment obtained in British Columbia by the appellant 
against the respondent.

The appellant had made an agreement with the rest Hindoo t 
for the sale of certain lands in British Columbia, and on this 
agreement, in October, 1914, the appellant took : et ion against the 
respondent, who then lived in Ontario, and made default, an 
act ion in British Columbia, in which her claim is stated as follows : 
(Sec judgment of Idington, J.)

On this action the following order was made on February 1, 
1915, which in every respect agrees with the claim stated by the 
appellant:

Upon the application of the plaintiff herein upon hearing counsel in sup
port of the application and upon hearing read the affidavit of Mr. M. C. 
Caplc sworn and filed herein:

This Court doth order that the following accounts l»c taken by the 
Registrar of this Court, namely :—1. An account of what was due the plaintiff
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under and by virtue of an agreement for sale in the pleadings mentioned, ami 
for her costs in the action, such costs to be taxed by the taxing master. 2. An 
account of the rents and profits of the hereditaments comprised in the said 
agreement for sale received by the plaintiff or by any other persons by the order 
of or for the use of the plaintiff or which without the wilful default of tin- 
plaintiff might have been so received. And let what shall apjiear to be due 
on taking account No. 2 be deducted from what shall appear to l>e due to tIn- 
plaintiff on account of No. 1 and let the balance be Certified by the said 
Registrar, and let judgment In* entered against the defendant for the amount so 
certified to be due to the plaintiff. And this Court doth further order that 
upon the defendant paying to the plaintiff what shall be certified to lie due to 
her as aforesaid within two months after the date of the Registrar’s certificate 
at such time and place as shall thereby be appointed the plaintiff to convey tin- 
lands hereditaments and premises comprised in the said agreement for ash
free and clear of and from all encumbrances done by her or any |x»rson claiming 
by from or under her and deliver up all deeds, writings in her custody or power 
relating thereto to the defendant or to whom he shall appoint:

But in default of the defendant paying to the plaintiff what shall be 
certified to lie due to her as aforesaid by the time aforesaid that the defendant 
thenceforth do stand absolutely debarred and foreclosed of and from all right, 
title, interest and equity of redemption of in and to the said agreement and of 
in and to the said lands and hereditaments and premises and that the said 
agreement be thereupon cancelled, ended and all monies paid thereunder 
forfeited to the plaintiff and that the defendant do deliver to the plaintiff 
!>088cssion of the said lands, hereditaments and premises which are set out 
and described in the said agreement.

An account of moneys due by the respondent to the appellant 
having lx»en taken, the appellant obtained on June 15, 1915, 
a judgment against the respondent for $14,185.15 and costs, 
which judgment was rendered in pursuance of the order of February 
I. 1915.

The respondent, did not pay this amount to the appellant 
within the two months mentioned in the order, nor at any time 
since, and the appellant now sues the respondent in Saskatchewan, 
where he resides, claiming the amount of the judgment of June 
15, 1915, and in the alternative sues on the agreement for sale 
for the amount due thereunder. The respondent claims that no 
action lies for the purchase-price, because the agreement is now 
cancelled by virtue of the order of February 1, 1915, the appellant 
having elected to have the agreement cancelled in default of 
payment.

Looking at the matter from every possible angle, I fail to see 
how the appellant can escape from the effect of the order she 
obtained and of her election for cancellation of the agreement in 
default of payment. I do not think that she can answer the



52 D.L.R.] Dominion Law Reports. 199

contention of the restxmdent by referring to the effect which is 
given to a covenant for cancellation inserted in an agreement for 
sale when the purchaser fails to pay the purchase price. Such a 
covenant in an agreement for sale, I take it, gives the vendor the 
right to elect either to claim cancellation of the agreement or 
the payment of the purchase price, but until the vendor has elected 
to have the agreement cancelled, his right to claim the price is 
not taken away. More, on the contrary, the appellant elected 
to have the agreement cancelled by her action and by the order 
she obtained from the British Columbia Court, should the respond- 
ent not pay the amount found to be due to the appellant w ithin 
two months from the date of the registrar’s certificate. The rule 
una via electa non datur régressas ad alteram, sometimes expressed 
as follows: quod semel placuit inelectionibus ampli us displiccre 
non potest, which is the principle contended for by the respondent, 
precludes the appellant from now obtaining judgment for the 
purchase price.

The appellant argues that the order she obtained is no more than 
a rule nisi, calling upon the respondent to shew cause why the 
agreement should not be cancelled should he fail to pay within 
two months. I do not think this construction can be placed on 
the order, for by its very wording the agreement is thereupon 
(that is to say, on the default of the res]>ondont) cancelled and 
ended.

I may add that in so far ns the appellant’s action upon the 
personal condemnation she obtained against the respondent in 
British Columbia is concerned, she cannot enforce this condemna
tion against the respondent in Saskatchewan inasmuch as the 
respondent was not domiciled in, or a resident of, British Columbia 
when the action was taken there, and did not appear therein or 
in any way acquiesce in the jurisdiction of the British Columbia 
Court. See ti Hals., par. 422.

In my opinion the appeal fails and should be dismissed with 
costs. Appeal dismissed.
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Annotation. ANNOTATION.
Enforceability of a mechanic’s lien against the property of a 

married woman for work performed or materials furnished 
under a contract made with her husband, 

i*.'

MR. C. B. LAB ATT.

In view of the paucit y of Canadian authorities I tearing upon 
the important practical question which is indicated by the abow 
title, it is believed that the following monograph, which contains 
an exhaustive discussion of all the relevant cases decided with 
reference to the American Mechanics’ Lien Laws, upon which the 
Canadian statutes have lieen modeled, will be appreciated by our 
subscribers. The privilege of producing it here has been 
courteously accorded by the publishers of the American Law- 
Reports, for which it was " * by the author, one of the 
Editors of the Dominion Law Reports.

/. .Generally:
§ 1. Principles on which the enforceability of a lien depends,

201.
§ 2. Formal prerequisites to the validity of a married woman s 

contract, 204.
§ 3. Husband's agency not inferable from marital relation 

alone, 206.
§ 4. Necessity of alleging the husband's agency, 207.
§ 5. Wife as undisclosed principal, 209.
§ 6. Enforcement of lien by sub-contractor, 210.

7. Personal liability of husband, 210.
§ 8. Contractor, when a necessary party to a suit by a sub

contractor or materialman, 211.
§ 9. Acceptance of collateral security by contractor, effect of 

211.

//. Enforceability of lien considered with reference to the extent 
of certain powers conferred on the husband:

§ 10. Generally, 212.
§ 11. Powers of husband intrusted with the management of 

his wife's estate, 212.
§ 12. Powers of husband appointed as his wife’s general 

agent with regard to the erection of the building in 
question, 212.

III. Evidence from which the husband’s agency is or is not 
inferable:

$ 13. Generally, 213.
§ 13a. Quality of evidence requisite to prove the husband s 

agency, 214.
§ 14. Wife's knowledge of the husband’s acts, 215.
§ 15. Wife's failure to object to the husband s acts, 216.
$ 16. Wife's consent to or approval of her husband's acts, 218.
§ 17. Wife's giving of directions with regard to the work, 221.
§ 18. Wife's offer of suggestions concerning the work, 224.
§ 19. Wife's exhibition of interest in what was done under the 

contract, 225.
§ 20. Cost of work or materials defrayed by wife's money,

226.

444
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§ 21. Objection by wife to performance of the contract, 228.
§ 22. Miscellaneous circumstances tending to prove agency of 

husband, 229.
§ 23. Miscellaneous circumstances tending to disprove agency 

of husband, 229.
§ 24. Miscellaneous circumstances not tending to prove hus

band's agency, 230.
§ 25. Credit given to husband alone; probative significance 

of this fact, 231.

IV. Adoption of the husband's contract by flic wife. Estoppel of 
wife to deny her liability:

6 26. Ratification, when predicable, 232.
§ 27. Acceptance of the benefits of the contract, 234.
§ 28. Estoppel of wife to resist enforcement of lien, 235.

V. Specific statutory provisions operating so as to render the 
husband the agent of his wife:

§ 29. Enactments relating to the effect of the owner s “con
sent," 240.

§ 30. Other enactments, 247.

I. Generally:
§ 1. Principles on which the enforceability of a lien depends.

The general principles upon which the enforceability of a 
mechanics’ lien depends in cases where the claim is founded upon 
a contract made with the husband of the owner of the property 
in question are as follows:

(a) The effect of the statutes by which married women have 
been empowered to hold property in their own right is to abrogate, 
so far as that property is concerned, their common-law incapacity 
to bind themselves by contract.

(b) Unless the language of the particular lien law in question 
requires a different conclusion (a), the category of contracts to 
which the enlarged competency of married women applies is 
deemed to embrace those which provide for the performance of

»</) In Fetter v. Wilson (1851) 12 B. Mon. (Ky.) 90, where the Kentucky 
Acts of 1831 and 1834 (3 St at. Law, 409-411), under which the liens in question 
were claimed, gave a lien only upon the interest of the “employer” in the 
premises on which a house was built or repaired, the court took the position 
that, before the interest of the wife in the land could be brought under the lien, 
it must he shewn that she was the employer of those who worked on the house 
or furnished the materials, and that, being a feme-covert, she was incapable 
of contracting for herself, and consequently could not, in a legal sense, become 
the "employer" of others to erect a building on lier land or to furnish materials 
for it. This decision was followed in Pell v. Cole (1859) 2 Met. «Ky.) 252.

but in Salisbury v. Wellman Electrical Co. (1917) 173 Ky. 462, 191 S.W. 
289, it was observed: “Since the enactment of the Kentucky Statutes, § 2128 
(Act of 1894), married women have the same power as unmarried women or 
men to create liens upon their property for its improvement ; and where a 
married woman accepts the material and work placed upon the property, the 
law implies a promise on her part to pay for them.”

Annotation.
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work upon a building or other improvement, or for the supply 
of materials needed for such building or improvement (6).

(c) ('ontracts of this description are equally binding upon 
married women, whether made by them personally, or by their 
agents (c).

{!>) “There can he no doubt hut amicllant, . although a
married woman, had the right to hind herself for labour and materials furnished 
in the erection of buildings upon her separate property. If she could in person 
contract, she clearly had the power to authorize her husband to contract in 
her behalf; or, if hier husband contracted for tin1 work and materials to 1 
furnished on her separate property, wifh her knowledge, consent, and approval, 
we an* aware of no principle that would shield her or her property from ihe 
pavment of an honest debt, thus incurred.’’ Greenleaf v. Beebe (1875) 80 111. 
522.

In Shannon v. Shultz (1878) 87 Pa. 4SI, the court, referring to the Penn
sylvania Married Women’s Property Act of 1848, held that, as a contract fur 
the improvement of, or repairs to, the separate estate of a married woman, w.- 
only constructively within its purview, the claim of a lienor must aver specific 
ally the purpose of the contract. S. V. Kuhns v. Turney (1878) 87 Pa. I'.'T.

In Farley v. Stroch (1800) 08 Mo. App. 85, the general rule established 
by Macfarland v. Heim (1805) 127 Mo. 327, 48 Am. St. ltcp. 020, 20 S.W. 1030, 
that a married woman could not appoint an agent in respect of property not 
held by her ns her separate property, was declared to have been mollified pro 
tanto by the statute relating to mechanics’ liens, which provides that “every 
person, including all eestuis que. trust, for whose immediate use, enjoyment, or 
benefit any building, erection, or improvement shall be made, shall be included 
by the words ‘owner or proprietor’ thereof under this article, not excepting 
such as may be minors over the age of eighteen years, or married women." 
The contractual power conferred by this provision upon a married woman v i 
held not to be limited to cases where she has a separate estate.

(<•) “ What she could do herself, she could certainly do through her agent. 
lienee, the suggestion that a wife is incapacitated from appointing an agent 
to represent her in making a contract for such improvements seems to be u it li
mit force." Carthage Marble <fc White Lime Co. v. Huuman (1891) 41 Mo. 
App. 386.

In Greenleaf v. Ileebe (1875) 80 III. 520, it was held that a complain! \\ 
not demurrable which alleged in substance that the husband, acting as agi i 
for the wife, with her full knowledge, consent, and approval, had made with 
the plaintiff the agreement in pursuance of which the labour and materials in 
question had been furnished.

In Vail v. Meyer (1880) 71 Ind. 159, the following remarks were mad. 
“It may be conceded, as a general rule, that a married woman cannot appoint 
an agent. But a married woman holds ami enjoys her real estate as if she 
were sole; and it becomes essential to its enjoyment that she have the power 
to make improvements, by building new or repairing old buildings upon it. 
Contracts for this purpose we have already said she can make, whereby the 
builder, mechanic, or materialman may acquire a lien under the law. And 
we think it follows that she may make such contracts in person or by an agent 
whom she may appoint for that purpose. So far as she is enabled to contract, 
she may contract in person or by agent.’’

See also Farley v. Stroch (Mo.) supra, and castes cited passim in the follow
ing sections.

In Eberle x. Drennan (1012) 40 Okla. 50, 51 L.R.A. (N.8.) 68, 136 l'ac. 
162, the principle stated in the text was held to be applicable with respect to 
enactments which specifically require that the labour or material for which a lien 
is claimed must be furnished under a “contract with the owner" of the prop
erty. “A contract made through the agency of one who is authorized m 
represent the owner, ami whose acts arc fully ratified by the owner with full 
knowledge of all the facts, is the contract of the owner of the land within 
the meaning of the statute.’’ The same rule is taken for granted in many 
other eases involving statutes of this tenor.
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(d) Married women may appoint their husbands to aet as 
their agents in respect of the making of contracts of this descrip
tion (d).

(d) Farley v. Stroeh (Mo.) supra, and canes cited passim in the following 
sections.

• With or without her [the defendant’s] knowledge and consent to the 
doing of the work and furnishing material, her propert y might Ik*, made subject 
to the lien, if it could lx* proved that her husband was her agent, clothed by 
her with the power and authority to make said contracts, and that the contract 
in question was made by him as agent for her." Saunders v. Tuscumbia 
Hoofing <V Plumbing Co. (1900) 14K Ala. 519, 11 So. 982.

• While the statutory jxnver of a husband to create a mechanics* lien uj»on 
his wife's property (Civ. Code, § 049) docs not extend to binding her jierson- 
ally for the price of material furnished to him under his own contract, she may 
constitute him her agent in fact, and in that capacity he may create a |x-rsonal 
liability on her part, as well as a lien upon her property." Sutlurirt v. Chesney 
(1911) 85 Kan. 122. 110 Pac. 254 (syllabus of court i.

•The entire claim being for the improvement of the defendant's separate 
estate, and the services rendered being for its direct benefit, the right of enforc
ing the debt against her separate property is in no way lessened because her 
husband acted as her agent in procuring the work to l>e done." Med raw v. 
iiodfrry (1873) 14 Abb. Pr. N.S. (X.Y.) 402, affirmed in (I874i 50 N.Y. 010.

In < hie ago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, the court ob
served: “It is usual, of course, for the husband to look after the ordinary 
business affairs of his wife; and quite common, too, for the husband to appear 
as if engaged in his own proper |>erson, whereas in truth he is merely engaged 
as her agent in the matter. The embarrassment in these mechanic lien eases 
comes from a difficulty of determining whether the husband was engaged on 
his own account in erecting the improvement, or on account and in behalf of 
his wife."

“ If she can improve her estate she may employ an agent for t hat purpose, 
and her husband as well as a stranger." Lex v. Holmes (181)0) 4 Phila. (Pa.) 
1U.

In two early Tennessee cases it was laid down broadly that a mechanic who 
expends his money and labor on the wife's property at the instance of the 
husband alone cannot charge her real estate with a lien. Knoll v. Car/tenter 
(1859) 3 Head (Tenu.) 542, 75 Am. Dec. 779; Hughes v. Peters • 1890) 1 Coldw. 
(Tenu.) G7. The doctrine thus enounced is dearly inaccurate in res|iect of 
its failing to take account of situations in which the husband was acting as the 
wife's agent.

In Wadsworth v. Hodge (1889) 88 Ala. 500, 7 So. 194, it was mentioned 
that, as the husband was no longer the trustee of the wife's statutory separate 
estate in Alabama, as under the earlier Codes, he could not, as husband or 
trusta-, create a mechanics’ lien on the wife's projierty, without her authority 
or consent. For a case decided with reference to the abrogated law, see Ex 
parte Schmidt (1878) 02 Ala. 252.

In Hall v. Erkfitz (1900) 125 Mich. 332. 81 N \V. 310, it was laid down 
that the real estate of a married woman cannot Iw subjected to a mechanics’ 
lien for materials furnished to a person who had made with her husband a 
contract to which she was not a party. This decision simply illustrates the 
difference between the positions occupied by contractors and by subcontractors 
in jurisdictions in which the statute contains no express provision for the bene
fit of the latter.. The question of the husband’s agency was not raised.

As to the rule that the wife is bound by a notice of intention to claim a 
lien, where it was given to her husband, while lie was acting as her authorized 
agent in respect of* the performance of the work in question, see Jardt n v. Pum- 
phrey (1872) 3(1 Md. 361; Copeland v. Dixie Lumtnr Co. (1911 1 Ala. App. 230, 

* 1-4, citing May «A T. Hardware Co. v. McConnell (1893) 102 Ala. 570,
14 So. 708.

Annotation.
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Annotation. (e) The right to <*om]M*nsation which in acquired by the per- 
fonmmcv of contracts of this description, when made by a husband 
of the owner, acting within the scope of the authority conferred 
upon him, may Ik* enforced against the property to which the) 
have reference by any statutory remedies in rem which an1 open 
in respect of owners other than married women (e).

“Neither the fact that the contract was made with the husband, 
nor the fact that the latter was to pay for the work personally, 
will justify the inference that the claimant appellant had aban
doned the additional right to a lien given him by the statute" (/

(f) These statutory remedies may l>e pursued by a claimant, 
irrespective of whether the wife «lid or did not intend to subject 
her separate estate to a lien (f/).

It has been laid down that a general statute declaring that the 
property of a married woman “shall not lie subject to the debts 
of her husband" is applicable to a debt contracted by him for 
the improvement of her estate (A).
6 2. Formal prerequisites to the validity of a married woman's contract.

The extent to which, in cases of the type discussed in this 
monogrn] h, the right to enforce tin* lien is qualified by the opera - 
tion of pro visions which require that the consent of a married 
woman to the formation of contracts affecting her separate prop
erty shall be expressed in writing, depends upon the phraseology 
used by tin- legislature. Some caw's bearing upon this phase 
of the subject an* cited in the footnote; but it is obvious that, 
without further examination of the later statutes in the juris
dictions in question, the practitioner cannot safely treat them 
us valid precedents (a).

(f) "If the materials wen* furnished and used in the improvement of her 
propertv, and by her direct ions, or with her knowledge and consent, and \u re 
reasonably necessary, and there was no agreement that her properly shout • I 
not In- liable therefor, the law will give a lien thereon for the value of tin- 
materials." Einstein v. Jamison (1880) 95 Pa. 403.

(/) Thompson v. Shepard (1883) 85 Ind. 352.
(y) Jones v. I'othast (1880) 72 Ind. 158, overruling Dame v. Coffman 

(1877) 58 Ind. 345, in so far aa it waa a precedent for a contrary doctrine.
(h) Hoffman v. McFadden (1892) 50 Ark. 217, 35 Am. St. Hep. 101, 19 > 

W. 753.
in) In Wadsicorth v. Ilodye (1889) 88 Ala. 500, 7 So. 194, the conclusion 

of the court was, that: "See. 2340 of the ('ode has reference only to the genera 
contracte of married women other than those coming within the influence of 
the law regulating mechanics' liens and the liens of materialmen; and that 
the verbal contract of a married woman, through herself or her authorized 
agent, is suflicieiit to create a lien for hdsiur done or materials furnished for the 
improvement of her realty under the provisions of sees. 3018-3048 of the pres
ent (’ode. The plea of coverture, in suoh eases, can go no further, at tm»t. 
than to bar a personal judgment against a married woman, to which the 
plaintiff is entitled, on the common counts, in the event he fails to establish 
his lien."
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The doctrine that a married woman may subject her property 
to a mechanics’ lien by orally onloring work to lie done with

In Culcliff v. Me Anally (1880) 88 .Via. 507, 7 Su. 331, this derision was 
said to have been “placed upon the broad basis of the statute itself, which 
provides for the creation of liens of this nat ure by an oral contract, and express
ly authorized such a contract to be made by a married woman (Code 1880,
§ 3040)."

See also Youngblood v. Me Anally (1889) SS Ala. 512, 7 So. 203, where 
Ex parle Schmidt (1878) 02 Ala. 252, and Scionidl v. Joseph (1880) 05 Ala. 475, 
were held to lie inapplicable as precedents, because they were decided with 
reference to the language of an earlier statute.

In Webster v. Tatbrshall (1890) IS Kv. L. Hep 439, 30S.W 1120. decided 
with reference to an enactment providing that a lien may be enforced against 
the property of a married woman “if the labor was |>erfortiied under a written 
contract signed by her” (Ky. St at. 1804, see. 2470), the court rejected a claim 
based upon evidence that she acquiesced in the erection of the building in 
question, and gave some directions about the work. Hut in Jefferson v. Ilopson 
tiros. 11005) 27 Ky. L. Hep. 140, 84 S.W. 510, it was held that sec. 212s of 
Ky. St at. 1903 had operated so as to repeal the enactment thus construed.

In Johnson v. Parker (1858) 27 N. .). !.. 230, where it was unsuccessfully 
claimed that the land of a married woman should be subjected to a lien on account 
of her having given oral directions with regard to the work of erecting a build
ing on the land, the decision proceeded partly on the ground that, under the 
general Act respecting the conveyance of land by married women, such a con
veyance must be authenticated by a deed and acknowledgment, and partly 
on the ground that the following provision of the Mechanics' bien Law i>cc. 1) 
was applicable to married as well as to single women: If any building be 
erected by a tenant or other |>crsnn than the owner of the land, then only the 
building and the estate of such tenant or other person erecting the building 
shall l>e subject to the lien, unless such building be erected by the consent of 
tin- owner of such land, in writing.

In llauptman v. Catlin (1855) 1 K. 1). Smith (X. Y.) 729, it was doubted 
by two of the Judges of the New York Court of Common Pleas whether a wife 
could by any contract subject a building owned by her to a lien, “except by 
a pledge of some sort (by mortgage or otherwise) in writing, duly acknowl
edged.”

In Berry x. Weisse (1850) 2 K. 1). Smith (X. Y.) 002. note, it was laid 
down that a lien on the real property of a married woman could not be enforced 
unless the claim was founded on an express written contract executed by both 
the husband and wife, and duly acknowledged by her. Hut this decision, 
although not referred to in llauptman v. Catlin (1859) 20 X. Y. 247, was 
virtually overruled by the declaration of the court of appeals to the effect 
tluit the lien attaches on the property of married women by virtue of the 
general statute which "gives a lien against all owners who shall become parties 
to certain contracts.” (This judgment affirmed the one rendered in (1857) 
3 1.. D. Smith, 007, on the second review of the case by the Court of 
Common Pleas. ()n the first review that court had applied t lie same doctrine 
as in limy v. Weisse (X. Y.) supra.)

In Finley's Appeal (1871) 07 Pa. 453, it was laid down by Sharswood, J., 
in his concurring opinion, that “a married woman cannot, by her oral consent, 
authorize her husband to encumber her real estate."

In Briggs v. Titus (1803) 7 H. I. 441, the court applied a clause of the Me
chanics' Lien Act which provided that the husband of the owner might, 
“with the consent of Ins wife, in writing,” subject her land to a lien, inis 
clause was enacted after the decision was rendered in Bliss v. Fallen (1858) 
5 K. 1. 370, where an exception based on the ground that the wife's consent 
was not in writing was rejected on the ground that the statute in force 
when the proceedings were instituted did not, like the amended one, 
contain any requirement in this regard. The contention declared to be 
untenable was that no lien can be created upon the estate of a married

Annotation.



206 Dominion Law Report». (52 D.L.R.

Annotation, respect to it was expressly laid down in one case (6), and was 
obviously taken for granted in many of the others reviewed in 
this monograph.

The provision in Rem. & Hal. Code (Wash.) 1133, that, when1 
materials are furnished to a ]>erson other than the owner of the 
land in question, written notice of the furnishing must l)e given 
to the owner, has no application to a case in which the materials 
were purchased by the husband as his wife's agent, and delivered 
to her (c).

§ 3. Husband's agency not inferable from marital relation alone.
It is agreed by all the authorities that, in cases involving the 

right of a claimant to enforce against the property of a married 
woman a mechanics’ lien for work performed or materials 
furnished under a contract made with her husband, the fact that 
he made that contract as her agent cannot be inferred from the 
marital relationship alone (a). This rule is applicable even where 
the labour or materials furnished belong to the category of neces
saries (6). In other words, “so far as the liability of the wife's 
estate to the lien is concerned, her husband, as such, has no 
mort* capacity to fix it than any stranger. He can do so as her

woman unless by an instrument executed with the formalities required by the 
Statute of Conveyances.

In Baker v. Stone (1896)—Tenn.—, .r>8 S.W. 761, the omission of a con
tractor to require the wife to bind herself in writing was held to lie a bar to 
the enforcement of a lien against her land.

(b) Murphy v. Murphy (1884) 15 Mo. App. 600.
(c) Spokane Valley Lumber A Box Co. v. Dawson (1917) 94 Wash. 246,

161 l':.v I lei.
(a) Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am. St. Rep. 101, 19 S. 

W. 753; Cam/ibeU v. Jaeobson (1893) 145 III. 389, 34 N.K. 39; Johnson v. Tut>- 
irilcr (1871) 35 Ind. 353; Capp v. Stewart (1872) 38 Ind. 479; Wilson v. Shallow 
(1911)—Mo. App.—, 138 S.W. 694; Rust-Om n Lumber Co. v. Holt (I960 
(it) Neb. 80, 83 Am. St. Rep. 512. 82 N.W. 112; Bryan v. Orient Lumber <V f W 
Co. (1916)—Okla.—. 156 Pae. 897; Blevins v. Comer in (1882) 2 Poscv, Unrep. 
Cas. (Tex.) 461; (1913) 4 A.L.R. 1022.

In Carthage Marble A White Lime Co. v. Bauman (1893) 55 Mo. App. 
204, where the jury had, at the request of the plaintiff, been instructed that 
the defendant’s property would be subject to a lien if they found from the 
evidence ‘‘that defendant, by and through her husband, acting at her instance 
or with her consent and approval as her agent and for her benefit, made a con
tract" with the plaintiff, it was unsuccessfully contended that the court had 
erred in giving this instruction without explaining to the jury the facts that 
would justify the finding that the husband made the contract as the agent of 
his wife. This objection was held to he answered by the remarks in Holland 
v. McCarty (1887) 24 Mo. App. 112, where the argument that the meaning 
of the word "authority” ought to have been defined in an instruction was 
rejected, on the ground that "words of the English language in ordinary use, 
when used in no particular technical sense, need not !>e explained to the jury.'-

(b) “The husband cannot, by any act of his, encumber the wife’s prop
erty without her consent, even for the purpose of making necessary repairs." 
Dearie v. Marlin (1875) 7s Pa. 55. The same doctrine was also laid down in 
Steinman v. Henderson (1880) 94 Pa. 313.
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agent, but not otherwise” (c) Accordingly, ‘‘some previous 
appointment, or general holding out to the public as agent, or 
subsequent adoption or ratification of his acts, is essential in order 
to hold the wife bound thereby” (d). In this point of view it 
follows that a lien cannot lx* decreed in favor of a claimant unless 
he offers some affirmative evidence tending to prove the husband's 
agency in res]>ect of the contract upon which the claim is based (e).

The purport of certain enactments which have abrogated or 
in some degree modified the operation of the common-law doctrine, 
as explained nltove, is stat<*d in § 30, infra.

6 4. Necessity of alleging the husband s agency.

Where the lien statute involved dot's not make any specific 
mention of contracts made with the agents of the owners, the 
question whether a ]x‘i-son whose claim is based upon a contract 
made with the defendant’s husband must expressly aver that he 
was acting as agent apparently requires an affirmative or negative 
answer, according as the criterion applied is that of the strict 
common-law rules of pleading or that of the reformed procedure 
(a). On the other hand, where the statute purports to create a

(c) Garnett v. lierry (1876) 3 Mo. App. 107.
(</) Miller v. Hailing*north (1871) 33 Iowa, 224.
ic) Groth v. Stahl (1892) 3 Colo. App. S, 30 Par. 10.*4 ; Kansas City 

Vlaning Mill Co. v. Brundage (1887 ) 25 Mo. App. 268; Carthage Marble ,V 
White Lime Co. v. Bauman (1891 ) 44 Mo. App. 386; Worn ark v. Myrick Lumber 
Co. (1917)—Ala.—, 76 So. 949; and cases cited passim in subtitles 11. and 
111. infra.

In lileviiu v. Camcrin (1882) 2 Posey, Unrep. Cas. (Tex.) 461, the court 
disapproved a charge by which the jury were instructed that, if the plaintiffs 
were otherwise entitled to recover for their debts, they would also be entitled 
to have a lien upon the property described in the [ictition.

An appellate court cannot declare that the trial court erred in finding in 
favor of the wife, where, so far as apitcars from the evidence as set out, the 
engagement and indebtedness were those of the husband himself, and it is 
not stated that the husband made the contract as agent for his wife. Hughes 
v. Anslyn (1879) 7 Mo. App. 400.

i a) In 11 it son v. Schuck (1879) 5 III. App. 572, the omission of such an 
averment was held to require the reversal of a decree, where the petition merelv 
alleged that, at the time of the making of the contract relied upon ns the found
ation fyr the lien, the husband was in possession of, and exercising acts of 
ownership over, the lots in question; that the contract for the materials was 
made with him; that the petitioner was informed and believed that the wife 
bad some estate or interest in said premises; and that she was personally 
knowing to the work and labor bestowed and the lumber used in making the 
improvements thereon. It was held that these allegations did not bring the 
ease within the terms of the Illinois statute then in force, which required the 
contract to be made with the “owner.”

In fa/»/) v. Stewart (1872) 38 lnd. 479, it was held that allegations to the 
vlTei't tliât the contract was made with the husband, and the work done and 
materials furnished with the full knowledge, consent, and approbation of the 
wife, did not shew that the contract was made on behalf of the wife. See 
§814-16, infra.

That the husband's authority must lx? averred was also laid down in 
Stanman V. Henderson (1880) 94 Pa. 313.

Annotation.
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Annotation. ]jon jn favor of persons who perform work or furnish materials 
under a contract made with the “owner or his agent,” it would 
seem that the husband's agency and the facts imixjrting such 
agency must be averred, irrespective of whether the sufficiency 
of the complaint is determined with reference to the requirements 
of a strict or of a liberal system of pleading (6). Similarly it has 
been held that, in proceedings taken under a statute which pur
ports to subject the property of a married woman to a lien in 
respect of work performed or materials furnished “with hci 
authority and consent,” it is essential to the validity of the lien

On the other hand, it was held in Akers v. Kirke (1893) 91 Ga. 590, Is 
S.E. .‘{(Hi, that recovery might lie had u|x>n evidence shewing that the wife 
was the undisclosed principal of her husband, although that fact was imt 
alleged in the pleadings.

(/>) In Ex parte Schmidt (1878) 02 Ala. 252, the complaint averred ll ■ 
the defendant’s husband made the contract as her agent, and that the work 
was done on the house, and the materials furnished for the immediate im 
benefit, and enjoyment of the wife, "and that she now is enjoying the same - 
a residence for herself and family." Held, that this averment brought the 
case directly within the Alabama statute creating a lien for work performed nr 
materials furnished under any contract made with the "owner or proprieio: 
or his "agent," and providing that every person, including married women I 
cestuis que trust, for whose use, benefit, and enjoyment any building nr 
improvement shall lie made, is embraced within the words, "owner or pru

in McCnrver v. Harris (19(Hi) 14K Ala. 503, 41 So. 930, an averment tl. • 
the sum claimed was due "for materials furnished and work and labor done 
in pursuance of a contract entered into by and between plaintiffs and defendant, 
through and by her husband," was held to import the affirmation of an author
isation on the part of the husband to make the contract for lier, the defendant 

In (Ircenleaf v. licchc (1875) SO III. 520, a petition was held not to !»■ 
demurrable w hich alleged that W.L.G. was acting as the agent of ami for ml 
on behalf of F.K.G., "with her full knowledge, consent, and approval," and 
that a verbal agreement was made with the said W.L.G., then acting a< 11n- 
agent of and for and on behalf of the said F.K.G., by which the materials were 
to be furnished uud the labour |>erformed, of which acts, proceedings, and agree
ments the said F.E.G., w ife of the said W.L.G., had notice and full knowledge, 
and to w hich she gave her consent and approval.

In Kidd v. Wilson (1867) 23 Iowa, 464, an averment that plaintiffs fur
nished the materials for the erection of the house in question "at the request 
of husband, as agent for his wife, for her use and benefit, ami with her know
ledge and consent," was held to show that plaintiff furnished the materials lu 
the erection of this house, u|xm a contract with the wife, through her agent. 
This ruling was followed in llurdiet v. Moon (1868) 24 Iowa, 418.

In O’Keef v. Sc ip (1876) 17 Kan. 131, a petition alleging that the pit i- 
tioner had entered into a contract with the husband, as agent of his wile, t• » 
furnish materials and construct a building on her lot, was held to he sufficient.

Compare also liurgwald v. Weippert (1871) 49 Mo. 60, where, however, 
the actual ground of objection to the petition was that it showed that the < m- 
tract was made w ith the husband, and not the wife, to whom the land belonged. 
The court took the position that the contract must have been made for the 
wife’s use, as the house to which it referred was to be erected on her land, ami 
consequently that it came within the general provision of the Lien Law, by 
which the words, "owner or proprietor," were declared to embrace every 
lierson "for whose- immediate use, enjoyment, or benefit any building, erection, 
or improvement shall be made.”
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that the facts shewing such “authority anil consent " should 
ajijiear on the face of the claim (c).

§ 5. Wife as undisclosed principal.

The general rule that an undisclosed principal may, when 
discovered, be held personally liable on a contract made by his 
agent, has been regarded by the courts as involving the corollary, 
that a person who, in pursuance of a contract made with another 
person, acting ostensibly for himself, but in reality as the agent 
of the owner of property, furnishes labor or materials for its 
improvement, is ", when he discovers the fact of the agency,
to subject the property to a lien, provided such a remedy would 
have been available to him if he had dealt directly with the owner. 
This doctrine has been explicitly recognized in some cases of the 
type considered in this monograph in).

The effect of the doctrine which defines the limits, quoad 
personas, of the light of action upon a sealed contract, is that 
a lien which, by the terms of the statute in question, is dependent 
upon the existence of a contract with the owner, cannot be enforced 
against the property of a married woman for work j>erformod or 
materials furnished under a sealed contract which, on its face, 
purports to have been made by her husband as principal, and 
not on her behalf (/>).

(c) Dearie v. Martin (1K75) 7K Pa. 85.
I#/) A kern v. Kirke I 1893 ) 91 (la. AUI I, IS S.K. Campbell v. J anil won 

i 1*93) 145 111. 389, 34 N.K. 39: Inter-State lililij. A- !.. Assn. v. .4//< is Is'.iT i 
71 III. App. 549, affirmed in (1898) 177 III. 9, 52 N.K. 342 iwhere the opinion 
of the lower court was adopted in lato)’, 0*.V« it Lumber ('». v /ireffet 11911)
151 Mo. App. 33, 133 S.W. 113; McGraw v. („Mn v 'IS7 ; ........ . PI I 1 AM..
Pi. N.S. (N.V.) 397. aflirmed in (1874 ) 5<i N.V. UK): II. C. Hi lin ns Lu miter 
Cn. v. Lin.iir 11910) 2«1 S. I ). 160, 128 X.W. 998, Ann. < . - I913A. 112s

In Marshall v. Hall (1918)—Mo. App.—, 200 S.W . 770. the court said 
that in some circiunstanecs a lien for improvements on the wife's land under 
a contract with the husband may lie justified either on the theory that the 
husband acted in fact for an undisclosed nrineipi that her con
duct toward the improvements amounted to a ratification of the contract, 
or an estoppel. In many others it has been taken for granted.

M In Walsh v. Murphy (1897) 107 III. 228, 47 N.K. 354, one Hood 
entered into a sealed contract by which the ap|>cllant covenanted to superin
tend, manage, and carry on the plumbing, gas fitting, and sewering for a 
building which his wife had begun to construct, to buy all material in his own 
name and contract for all labor, and Hood covenanted to pav apjiellnnt a 
specified remuneration. The facts of the wife's ownership and her husband’s 
agency did not appear in the instrument. It was also shew n that, apart from 
the form of the instrument, appellant in fact dealt with Hood as principal 
and owner of the property, and did not learn that his wife was the owner until 
after lie had ceased working. Held, that the property of the wife could not 
he subjected to a mechanics' lien for labour and materials furnished by appellant. 
The court said : “The fact that the contract made by Francis I). Hood would 
liive been valid without a seal, and that therefore tin- authority t.. execute n 
might be by parol, is immaterial. The method of conferring authority or of 
ratifying the contract does not change the rule. This case does not come

Annotation.
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Annotation. § 6. Enforcement of lien by subcontractor.
Where a lien in respect of labour performed or materials 

furnished at the request of the defendant's husband is claimed 
with reference to a statute which provides that a subeontraetoi 
shall l>e entitled to a lien, the lien is obviously enfoiceable, irre
spective of whether the husband was an agent of the defendant 
or an independent contractor («). It is equally clear that lie 
cannot enforce the lien thus given unless he takes the steps 
specified by the statute as prerequisites to the assertion of his 
remedial rights under the statute (6).

If no such provision has l>een enacted in the jurisdiction in 
which the suit is brought, it would seem that a subcontractor 
cannot enforce a lien upon the wife’s property, even though the 
husband was acting as his wife’s agent when he employed the 
principal contractor (c). A fortiori is he debarred from this 
remedy where the evidence negatives the existence of such an 
agency (d).

§ 7. Personal liability of husband.
The husband is liable for the work done and the materials 

furnished under the contract made by him—
(1) Where the evidence shews that the work in question was 

done by the husband for himself, and that the wife had nothing 
to do with it. “The fact that the work was done on property of 
the wife, and no lien was or could be enforced therefor, does not 
prevent a recovery against him” (a).

(2) Where he was, in point of fact, the wife’s agent, but con
tracted as the ostensible owner of her property, and without 
disclosing his agency to the other party. Under such eircum-

within any exception to the rule, where the contract creates an implied obliga
tion on the part of the principal. No lien is created except by statute, and 
there could be none unless the contract was with the owner, and, as we have 
seen, this contract was not with the owner. She could not have had any 
right of action upon it against appellant for a failure to perform it, or on 
account of the manner of its |)erfonnance, nor could any action he maintained 
against her under it." The same doctrine was applied in Murphy v. Kohlsaat 
(1896) 68 111. App. 579

(а) Thompson v. Shepard (1882) 85 Ind. 352.
(б) Nelson v. Cover (1877) 47 Iowa, 250 (demurrer to |>etition held to 

have been properly sustained). As the specified steps had not been taken by 
the claimant, the question whether, if they had been taken, a court of equity 
might have supplemented the statute and afforded him the relief asked, was 
not determined.

(c) This was apparently assumed in Nelson v. Cover, note (6) supra.
{d) In McCirmv v. Starke (1892) 44 111. App. 311, the lien was disallowed 

on the ground that the effect of the decree of the lower court was that the 
husband had “entered into the contract with the principal contractor on his 
own behalf." It was observed that, this statement being true, none of the 
parties who dealt with the principal contractor had any claim upon the husband 
or the wife or her property.

(a) Meyer v. llronduell (1884) 83 Mo. 571.
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stances he remains personally liable after the creditor discovers Annotation, 
the undisclosed principal, unless the creditor waives the right to 
proceed against him, and elects to look to the wife alone for his 
remuneration (à).

§ 8. Contractor, when a necessary party to a suit by a subcontractor or 
materialman.

It has been laid down that, where a materialman or sub
contractor seeks to enforce a lien against the projiert.y of a married 
woman, “through the privity which obtains in the contract for 
the improvement 1m'tween the owner and the original contractor,” 
the original contractor is an essential party to the suit, for two 
reasons: (1) “Because the contractor is the debtor ami should 
tic called upon to defend;” and (2) “because the pro]>erty of the 
owner may not be reached for the debt of the contractor except 
through the implied authority in tin1 contract between the owner 
and the original contractor to contract debts on the security of 
the property” (a). But in the case cited, where the proceedings 
had been dismissed as to the contractor after his death, it was held 
that this rule was inapplicable for the reason that the husband of 
the owner, acting as her authorised agent, was a joint party to tin- 
contract for the purchase of the materials, and that the credit 
as regards that contract was extended by the plaintiff to him and 
the contractor jointly.

§ 9. Acceptance of collateral security by contractor, effect of.
A statutory provision under which the acceptance of collateral 

security operates so as to defeat the right to a mechanics' lien 
has been held not to be applicable to a case in which a husband 
had assumed a personal responsibility for the performance of a 
building contract, and, while the work was still in progress, 
executed a note jointly with his wife for a portion of the amount 
due to the contractor (a).

tb) O’Ned Lumber Co. v. Onffet 1 1910) 154 Mo. App. 33, 133 S.W. 113. 
where tin- oourt affirmed the right of the creditor t<> sue the husband, and at 
the same time subject the wife's property to a lien.

(a) O’Neil Lumber Co. v. Greffet (1040) 154 Mo. App. 33, 133 S.W. 113.
(a) Bimil v. Lewie (1881) 5ti Iowa, 231, 9 N.W. 177. The contention 

that, conceding the husband to l>e the agent of his wife, such agency did not 
authorize him to enter into a joint contract binding her and himself, and that, 
as this was done, it amounted to taking collateral security, was thus disposed 
of: “We think that C. G. Ivewis, as agent for his wife, had the power to make 
such contract as he deemed best for her interest, and that he could well make 
a joint contract binding on her and himself. In so doing the transaction 
amounted to this: Two persons contract for the erection of a building on the 
land of one of them; and because only one owns an interest in the land, it 
cannot be said collateral security was taken on such contract, and the mechanic 
thereby deprived of his lien.”
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Annotation. // Enforceability of lien connitlereet with reference to the extent of 
entain powers conferred on the husband.

§ 10. Generally.

In nearly all the eases which fall within the scope of this mono
graph, the sole question considered was whether the evidence 
warranted the inference that the husband acted on behalf of his 
wife when he made the contract under review. That is to sax. 
the circumstances involved were of such a nature that, if that 
question was found to require an affirmative answer, there was 
no necessity to discuss the further question whether the husband 
had transcended certain powers previously conferred upon him. 
But in a few instances this secondary point has constituted the 
ratio decidendi.
§ 11. Powers of husband intrusted with the management of his wife's estate.

It has been laid down that the authority of a husband to make 
a contract for the improvement of his wife’s estate cannot In- 
implied from the mere fact that he occupies or manages and 
controls her real estate (a). But the circumstance that the 
general management of her property had been placed in his hands 
has unquestionably a strong tendency to shew that he was invested 
with such authority (fe).
§ 12. Powers of husband appointed as his wife's general agent with regard 

to the erection of the building in question.

The case cited below furnishes some authority for the doctrine 
that a husband whom his wife appoints as her general agent in 
respect of the construction of a building on her property is. I>\ 
virtue of the functions so delegated to him, impliedly invested 
with the power to enter into such contracts as may l>e necessary

(а) Hoffman v. McFadden (181)2) 56 Ark. 217, 35 Am. St. Rep. 101, V.) 
S.W. 753.

(б) In Wheaton v. Trimble (1887) 145 Mass. 345, 1 Am. St. Rep. 403, 14 
N.E. 104, there was evidence tending to shew that the work was done upon 
the wife's house, and was for her benefit ; that she knew that the petitioner 
was working u|>on the house, and was present at different times, and person
ally gave him directions as to parts of the work; that she selected the papers 
for the up()er rooms, and the bills for them were afterwards paid by her husband. 
The husband and wife both testified that he was not her agent ; but, upon cm- 
examination, she testified that ‘‘her husband manages the property just as la- 
used to when it was his; that she allows him to go ahead and do just as he 
pleases with the whole property ; and that ever since it has been in her name 
he has managed it just as he did before.” Held, that it was not an unreason
able inference that, in contracting with the petitioner, the husband was acting 
as her authorized agent.

See also Scale* v. Paine (1882) 13 Neb. 521, 14 N. W. 522, where the 
fact that the husband was his wife’s general agent is mentioned only in the 
syllabus of the court.

Reference may also lie made to Arnold v. Spun (1881) 130 Mass. 347, 
where, however, no lien was claimed for the work in question.
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for the purpose of procuring the performance of the work con
templated by her (a). Rut in another cast* which Ix-ars upon the 
probative significance of tliis element, the general agency of the 
liusl ami was only one of the circumstances from which the right 
of the claimant to enforce his lien was predicated, and there is 
nothing in the opinion to shew whether a similar decision would 
have been rendered if the other evidential (dement had been 
absent 6).

III. Evidence from which the husband's agency is or is 
not i nferable.

§ 13. Generally.
As in other classes of cases which involve a similar issue, the 

agency of a husband in respect of procuring improvements to 
lie made upon his wife's property may Ik* proved not- only In
direct evidence, but also by testimony concerning the acts and 
conduct of the parties (a).

It is obvious that most of the descriptions of testimony which 
aiv examined in the present subtitle may Ik* regarded in two 
different lights; that is to say, either as elements indicative of 
the existence of an agency already constituted by the wife, or as 
elements tending to prove a ratification or adoption of acts which 
previously were not binding upon her. But it is frequently 
impossible to ascertain from the language of the courts whether 
they were considering the claimant's remedial rights from the 
fomier of these points of view or from the latter; or, indeed, 
whether their attention was adequately directed to the considera
tion that the evidence presented was susceptible of being discussed 
under distinct aspects. Under these circumstances, it has been 
deemed advisable to collect in the present subtitle all the decisions 
except those which were explicitly based upon the theory of a 
ratification. See § 2ti, infra.

in) Iiissell v. Le iris (1 SKI ) 56 Iowa 231, 9 N. XV. 177.
/-i Inter-State Bldg. A' L. Asso. v. Ayers (18971 71 III. App. 529, affirmed 

in ( 1 s‘>s) 177 III. 9. 52 N. K. 342 (adopting opinion of court of npiiealsj. There 
the general agency of the husband was proved by the testimony of several 
witnesses as to the footing on which the contracts were made, and as to state
ments made by his wife to the effect that he was her agent in the construction 
of the building, and that ahe left everything to him in regard to the building 
and the payments.

(«) For a specific ruling to this effect, see Saunders v. Tuseumbia Itnaf- 
i"<l «V Plumbing Co. (1906) 148 Ala. 519, 41 So. 982, where it was held that the 
answers of a witness to questions as to whether the husband had sold the 
pro|x*viy in behalf of his wife, as to what he did with the purchase monev, as 
to whether he had sold the property for his wife, and as to who employed the 
men to erect the building in ros|)ect of which the lien was claimed, had been 
pro|ierly admitted.

The same doctrine is, of course, taken for granted in all the cases cited in 
the present subtitle.

Annotation.
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Annotation. § 13a. Quality of evidence requisite to prove the husband s agency.

With regard to the quality of the evidence which must In- 
adduced for the purpose of proving the husband’s agency, tin- 
authorities are conflicting. It has been laid down that “when* 
all the consideration of a debt reaches a wife as an accession to her 
separate estate, and she retains and enjoys it, only slight evidence 
of the husband’s agency in contracting the délit is required to 
charge her” (a). In the case in which this statement was mad. 
the question whether a different standard is applicable, according 
as the husband’s contract was written or oral, was not adverted to.

It has also been intimated that “less proof will probably suffice 
to establish the agency of the husband in such matters than where 
the relationship of husband and wife does not exist ” (b).

The doctrine embodied in these statements is obviously based 
upon a consideration of the special conditions which aie incidental 
to the cohabitation of husband and wife upon the ordinary footing. 
It may be regarded as constituting a partial recognition of the idea 
which is probably held by the great majority of laymen, that the 
husband is ostensibly the agent of his wife in regard to such matters 
as the improvement of her real property. When pressed to its 
logical conclusion, it is strongly suggestive of the desirability of 
enacting provisions by which effect would lie given to that idea. 
See Minnesota, Mississippi, Pennsylvania, and Ontario statutes 
referred to in § 30, infra. That the wife should be fully pro
tected against acts of her husband which may or will impair the 
value of her separate property is, of course, an indisputable 
proposition. But it is not apparent that her interests would lie 
exposed to any serious risk of injury if she were subjected to the 
duty of taking some active steps to relieve herself of liability 
whenever, as in cases of the type discussed in the present mono
graph, the acts of the husband are of such a nature that normally 
they produce results beneficial to her property.

In several cases decided by the Missouri court of appeals the 
position has been taken that the evidence relied upon for the 
purpose of establishing the husband’s agency in the face of his 
express written contract “must be so clear, cogent, and persuasive 
as to leave no reasonable doubt of the agency” (r). But since 
the latest of these cases was decided, it has been laid down by the 
supreme court that the question of agency is “to be decided like

(a) Aker a v. Kirke (1893) 91 Ga. 590, 18 8. E. 366.
(b) Cotlcll v. Ferguson (1892) 3 Wash. 541, 28 Pac. 750.
(c) (Harnett v. Berry (1876) 3 Mo. App. 197; Barker v. Berry (1880) 8 Mo. 

App. 446; Kansas City Binning Mill Co. v. Brundagc (1887) 25 Mo. App. 2*'.'*.: 
Carthage Marble White Lime Co. v. Bauman (1891) 44 Mo. App. 3S0; 
Thompson v. Kehrmann (1895) 60 Mo. App. 488; Farley v. Stroch (1896) 0< Mo. 
App. 85 (contrasting cases which involve an oral contract).
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all other questions of fact in a civil suit, by a fair preponderance 
of the evidence" (d).

§ 14. Wife’s knowledge of the husband s acts.

It has been held that the husband's agency cannot be inferred 
from any of the following circumstances:

(1) That the wife knew that her husband was about to procure 
the performance of the work in question (a).

(2) That the wife knew that the husband was about to enter 
into the particular contract under which work was performed or 
materials furnished by the claimant (b). Such evidence, of course1, 
possesses a distinct corroborative value when conjoined with 
other elements (<?).

(3) That the wife was aware of the fact that the husband had 
made in his own name a contract with regard to the furnishing

(d) Kucnzel v. Stevens (1900) 155 Mo. 280, 50 S.W. 1070, where the 
judgment in (1898) 73 Mo. App. 14, was reversed. The court said: “When 
a party has furnished materials towards the building, and the question as to 
his right to a lien depends on the fact as to whether the husband undertook 
the work on his own credit or that of his wife, for whose benefit the improve
ment inures, there is no reason why the question should not be settled by a 
fair preponderance of the evidence, the burden of proof, of course, being upon 
him who asserts the agency, and due caution Ix-ing observed to distinguish 
between wifely deference and business conduct, when inferences from her 
acts are to be drawn.” The rule, as laid down in the precedent relied upon by the 
court of appeals (Eystra v. Capelle (1876) 61 Mo. 578), was held not to be 
controlling, because it had been propounded with reference to the question 
whether the husband’s agency might be implied, and was consequently not 
pertinent in respect of cases involving express contracts. For later cases in 
which the doctrine enunciated by the supreme court was applied by the court 
of appeals, see A. M. Becker Lumber Co. v. Stevens (1900) 84 Mo. App. 558; 
and Brown v. Connecticut F. Ins. Co. (1917) 197 Mo. App. 317, 195 S. W. 62 
(contract of sale).

(«) In Capp v. Stewart (1872) 38 Ind. 479, the court laid it down, in 
discussing the pleadings, that a wife’s property cannot lie subjected to a lien on 
the mere ground that she “has full knowledge that her husband is about 
building a house upon her ground.”

For other cases in which a similar doctrine was applied or recognized, 
sec Croth v. Stahl (1892) 3 Colo. App. 8, 30 Vac. 1051; Kansas City Binning 
Mill Co. v. Brundugc (1887) 25 Mo. App. 268; Duross v. Broderick (1898) 
78 Mo. App. 260.

The inference that the husband acted as his wife's agent in purchasing 
the materials for a house to be erected on her land cannot warrant ably be 
drawn from evidence which shews that, while she was aware of his intention 
to build the house, if the necessary materials could be procured, she did not. 
know that he intended to purchase those materials on credit, and did not 
discover that he had done so until after his death. Miller v. Hollingsworth 
(18711 33 Iowa, 224.

ib) Geary v. Hcnnessy (1887) 9 111. App. 17; Ilust-Owen Lumber Co. v. 
Holt (1900) 60 Neb. 80, 83 Am. St. ltvp. 512, 82 X. W. 112.

(c) See, for example, Inter-State Bldg. «V L. Amo. v. Ayers (1897) 71 III. 
App. 529, affirmed in (1898) 177 111. 9, 52 N. E. 342 (wife was present when 
husband made some of the contracts in question); Leisse v. Schwartz (1879) 
(• Mo. App. 413 (when contract was made, the wife participated in the con
versation and heard all that was said by the husband and the claimant).

15—52 D.L.R.
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Annotation, of labour or materials for the purposes of a building or other 
improvement on her land, and that the labour or materials in 
respect of which a lien is claimed were furnished in pursuance of 
that contract (d). For practical purposes the probative signifi
cance of this fact is merely that of an element which must neces
sarily lx* involved, even if not specifically mentioned, in ever 
case in which the effect of any of the circumstances adverted to in 
the following sections is in question.

§ 15. Wife's failure to object to the husband’s acts.
Several of the decisions relating to the evidential significance 

of this fact have proceeded upon the broad ground that it does 
not of itself warrant the conclusion that the husband was acting 
as her agent (a).

(d) Copeland v. Kchoe (1S80) 67 Ala. 594; Wadstvorih v. Hodge (1889 
Ala. 500, 7 So. 194; Wilson v. Andalusia Mfg. Co. (1915) 195 Ala. 477, 70 
140; (Jraih v. Stahl (1892) 3 Colo. App. 8, 30 Vue. 1051 ; price v. Seydel < 1KÎ7 
40 Iowa 090 ( wife knew lumber was being purchased and used in tne erecii.ui 
of a house on her lot, hut did not know that it was being purchased on credit ; 
Barker v. Berry (1KK0) 8 Mo. App. 440; Kansas City Binning Mill Co. \ 
Brundage il8K7) 25 Mo. App. 208; Durons v. Broderick (1898) 78 Mo. App. 
200, and the cases cited infra.

“The mere fact that the wife knew that her husband had made a com r u t 
in liis own name to build a house on her real estate does not, of itself, establish 
that she directed or engaged him to do so for her.” Halliwell Cement < • , v 
/ <1 i1111 156 Mo Ipp. 291, 137 > V 626

“The mere fact that the wife had knowledge of the construction of i1 
building by her husband on her property does not, in our judgment, of its. ,f 
necessarily establish the agency of her husband, with authority t<« charge su, U 
property with a lien for material used thereon." ICiel-Ouen Lund nr ( v. 
Holt (1900) 60 Neb. 80, 83 Am. St. ltep. 512, 82 X. \\ . 112.

(a) Burdick v. Moulton (1880) 63 lows 761, 6 X W 18; Chicago L 
Co. v. Mahan (1893) 53 Mo. App. 425; liust-Oiren Lumlur Co. v. Holt (I'.miui 
60 Neb. 80, 83 Am. St. Kep. 512, 82 N. W. 112: Jones v. Walker (1875) 63 X 'i . 
612: Blevins v. Camerin (1882 ) 2 Posey Vnrep. Cas. (Tex.) 401; Mon, 
v. Clark (1800) 20 Utah, 432, 77 Am. St. Kep. 924, 59 Pae. 235.

“Where the credit is given solely to the husband, he alone is bound, 
although it may appear that the wife knew that llie building or improven.i-;,i> 
were in process of erection on her land, and said nothing.” Wadsworth v. 
Hodgi 1889) 88 Ala. 500, 7 So. 194.

“It would be a harsh rule that would imply from her mere silence in 
reference to her title, or from her failure to dissent from the contract of her 
husband, an approval of it. and an intention to bind her estate for the paymi nt 
of the compensation he had promised. Her estate, under the operation of 
such a rule, would be restored to the common-law dominion of the husbai I. 
from which it is the very purpose of the instrument creating the estate to dis
embarrass, relieve, and free it.” Cojwland v. Kehoe (1880) 67 Ala. 594. li 
is an open question, to say the least, whether the argumentant in terror, ", 
thus advanced is as conclusive as the court assumes. There are other con
siderations to be taken into account besides the propriety of protecting the 
wife’s interests. See § 13, supra.

In Flannery v. Rohrmaycr (1879) 46 Conn. 558, 33 Am. Rep. 36, the court 
before proceeding to consider the case with reference to the statute diseii--. 1 
in § 29, infra, remarked: “The fact that [the wife] knew of the work and 
made no objection to it does not make it her debt, and does not charge her land 
with its payment. Her husband, having a life estate in the land, might well
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In other cases it has l>eon treated as an element which indicates 
consent and approval on her part (6). Under this theory, the

contract for an improvement which would make it more valuable to lnm. and 
her knowledge and silence without an active participation in the contract, 
and with no resulting Inmefit to her or her estate, are insufficient to impose 
upon her any liability.”

In Rimmey v. (ielterman (1885) 63 Md. 424. the court thus commented on 
the evidence: “The admitted fact that the husband was without means tends 
strongly to sustain Rimmey in his statement that he was relying wholly on the 
wife, ami considered himself as contracting with her. Her whole conduct, 
promises, and payments justified him in sup|»osing he was dealing with her 
and in feeling secure. The letter which he wrote Sirs. Getterman, informing 
her of the negotiation with the husband, and what he had agreed to have done, 
nnd at what price, and proposing to do more for a specified sum, clearly indi
cates that he regarded her as the responsible person; and he thereby gave her 
an opportunity to repudiate if she was not disposed to have the work done, 
which she did not do.”

In Hurler v. Berry (1880) 8 Mo. App. 440, the evidence, which was held 
to have no tendency to shew that the wife was bound by what the husband 
had done, was thus discussed: “The wife knew of the building, but this fact 
would not authorize the jury to infer that she ordered the work to be done, or 
was bound so far as her land was concerned. It was perfectly consistent with 
tin- express arrangement of the special contract that the wife should visit the 
building and know that it was in progress. There was no obligation upon her 
to dissent from the agreement that the contractor had been willing to make 
and so far as she adopted, or, to use the inapplicable word of the plaintiff, 
‘ratified’ anything, it was the express written contract which she adopted, 
and by this she was not Ifound.”

In Kline v. Perry (1892) 51 Mo. App. 422, the grounds upon which the 
wife was held not to lie bound by the husband's contract were that "the 
husband had jiossossion, under his marital rights," of the land in question, 
and that “she might well think he was constructing the building on Ins own 
account, ami for his own benefit, for the rents he might collect thereon." Hut 
it is apparent from the authorities as a whole that the application of the doc
trine stated in the text is not confined to cases in which the husband has the 
beneficial jiossession of the wife’s land.

(b) In McDonald v. Mark (1909) 147 III. App. 434, the court thus com
mented ujion the wife's testimony: “She expressly stated that she knew of 
the contract a few days before the radiators were removed from her premises. 
With knowledge of the contract with Blaha, and of the delivery of the boiler 
and radiators to be used- under said contract, in her building, she made no 
protest, gave no notice of any objection on her part to the improvement con
templated by the contract, and we think that the right to a lien is, under the 
provisions of see. 2 of the Lien Act, the same as if the contract had been made 
with her."

In Bradford v. Peterson (1890) 30 Neb. 90, 40 N. W. 220. where a judg
ment holding that the husband was not the wife’s agent was reversed, the court 
saiil: “In a number of cases this court has held that whore a husband con
structs a house on the land of his wife, of which fact she had full knowledge, the 
agency of the husband will be presumed; in other words, the wife, by her silence 
where she should s|ieak, in effect admits that the work is being done for her 
benefit. McCormick v. London (1874) 3 Neb. 449; Scales v. Paine (1882) 13 
Neb. 521. 14 N. W. 522; Hotcell v. Hathaway (1890) 28 Neb. 807, 44 N. W. 
1130. The wife must be aware while the building is being erected upon her 
land that it is being erectcd for her benefit, and that mechanics and material- 
men who contribute to the erection of the building are entitled to compen
sation for such labor and material, and honesty and fair dealing requin1 that, 
as she knowingly receives the benefit, she shall take the burden with it."

See also dairy v. Hennessy (1881) 9 111. App. 17; Conway v. Crook (1880) 
00 Md. 290, 7 Atl. 402; Fathman <$• M. Planing Mill Co. v. Christophel (1894) 
00 Mo. App. 100.

Annotation.
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Annotation, claimant’s remedial rights, in so far as they depend upon the pro
bative force of the wife’s silence, will appropriately l>e determined 
on the same footing as if the evidence adduced by him had tended 
affirmatively to establish such consent and approval—a situation 
with regard to which the authorities are not harmonious. Set? 
next section.

§ 16. Wife’s consent to or approval of her husband s acts.
The circumstance that the wife “consented to” or “approved 

of” the action of her husband in making the contract in question 
and procuring its ]>erformanee has in various cases been specified 
ns one of several items of evidence from which the husband's 
agency was held to lie predicable (a). That it must, in any point 
of view, 1m; regarded as ]M>ssessing a distinct probative value with 
respect to that issue, is beyond dispute1. But the authorities 
which læar upon the question whether that probative value is 
sufficient of itself to serve as the foundation of an inference con
cerning the husband's agency are conflicting (6). The conflict

(a) Sec, for example, Taylor v. Gilsdorff (1874) 74 111. 354: McCormick v 
Lauion (1872) 3 Neb. 449 (wife was present when the contract was made, and 
assented to it); Bodey v. Thackara (1891) 143 Pa. 171, 24 Am. St. Hep. 520 
22 Atl. 754.

In Frank v. Hollands (1870) 81 Iowa, 104, 40 N. W. 979. the lien was 
held to be enforceable, where the evidence showed that the wife, when con
sulted by her husband about the installation of lightning rods, agreed to it 
and that she was present when they were put up, and made no objection.

(a) Inference of husband's agency not warrantable.
(ft) Hoffman v. McFadden (1892) 50 Ark. 217, 35 Am. St. Hep. 101, 19 S' 

W. 753; Cap]) y. Stewart (1872) 38 Ind. 479; Garnett v. licrry (1870) 3 Mo. App. 
197 (condemning an instruction to the effect that the wife’s “knowledge and 
approbation” were sufficient to affect her with the liability of a principal i; 
Kansas City Planing Mill Co. v. Brundage (1887) 25 Mo. App. 208 (plans for 
house approved); Carthage Marble «fc White Lime Co. v. liauman (18911 44 Mo. 
App. 380; Farley v. Stroeh (1890) 08 Mo. App. 85; Duross v. Broderick (1898) 
78 Mo. App. 200 (wife examined and approved plans for reconstruction of 
house).

In Barker v. Berry (1877) 4 Mo. App. 585, the fact that the wife knew 
that the work was going on, and after its completion joined her husband in a 
note for it, was held not to prove that she was in any way a party to the con-

“The issue of fact in such a case is not whether the contract was made 
with her knowledge, or even with her approbation, but whether it was made 
by her authority, in her behalf.” Hughes v. Anslyn (1879) 7 Mo. App. 400.

In Garnett v. Berry (187G) 3 Mo. App. 197, the court observed: “The 
law is well settled that the owner of the estate must, directly or indirectly, 
contract for the work which is to charge a lien UjHin it. If ‘knowledge and 
approbation’ arc ever found sufficient for the puqiosc, it is not because of any 
intrinsic potency in those facts, but because they may be primâ fa.iic evidence 
of authorization by the owner, to the effect of making him a principal party to 
the contract.” This language seems to be essentially inconsistent with that 
used by the same court in the cases cited supra. The position that the wife’s 
“approbation” may constitute primâ facie evidence of the husband’s agency 
necessarily involves by implication the further ixisition that the probative 
value of this fact is sufficient to warrant the inference of such agency in any 
case where no rebutting testimony is introduced.
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of opinion which is indicated by decisions reviewed in the footnote Annotation, 
is apparently due in sonic measure to the ambiguity of the terms 
involved. It is manifest that they may conceivably he under
stood either as signifying merely that the wife permitted the 
lierformance of certain acts which, in the nature of the case,

In Ziegler v. Galvin (18S7) 45 Hun 44. 9 N. V. Supp. 459 (decided under 
a statute applicable only to Buffalo), the agency of the husband was held not 
to l>e shewn by the findings of the trial court, which included one to the effect 
that the contract in question, which was for the building of an additional room 
in the wife’s house, was made by her husband with her full knowledge, con
sent, and approval, and that “she knew of the contract and improvements 
being made at the time they were made.” The court said: “Her husband, 
living with her upon the premises, has the right, with her consent, to rebuild 
and improve the same, at his own expense, for his own comfort and convenience 
ami that of his family; he had the right to so contract and bind himself, without 
involving his wife.” The cases decided with reference to the general Mechan
ics’ Lien Law of New York, under which the owner’s pro|>erty is chargeable 
for work done with his “consent,” were distinguished. See § "29, infra.

In Loner v. Bandow (1878) 43 Wis. 550, 28 Am. Hep. 571, a complaint 
was held insufficient that merely alleged that the legal title to the land upon 
which the building in ouest ion was situated was in the defendant’s wife, and 
that the contract with the plaintiff was entered into, and the house const meted, 
“with the full knowledge, consent, and approbation of said Anstine Bandow, 
and said building progressed under her daily view and inspection.”

In Fetter v. Wilson (1851) 12 B. Mon. (Ky.) 90, the court, speaking 
with reference to an enactment which made the right to a lien de|xmdent u|>on 
proof of the fact that the defendant was the “employer” of the claimant, 
observed: “To say that the wife may lx* regarded as the employer whenever 
it shall appear or may be inferred that, although the work done, or materials 
furnished for a building on her land may have been directed by t he husband and 
done or furnished for him, the wife knew of, and assented to. or did not dissent 
from, his acts in the premises, would in effect lie placing the interests of the 
wife under the control and at the mercy of the husband. This would be to 
extend the o|>eration of the statute further than is authorized either by its 
terms or by its object ami intent.” Clearly this consideration is equally 
relevant in respect of statutes of the ordinary type, which purport to create a 
lien for work done under a contract made with the “owner” or with the 
“owner or his agent.”

(b) Inference of husband's agency warrantable.
In Miller v. Ilidlingsworth (1872) 3ti Iowa 163, the court thus stated its 

conclusions: “(living to the averments of the petition, and especially the 
averment that the lumber was furnished and used in the improvement of the 
defendant's real property ‘with the full knowledge and acquiescence of the 
defendant,’ a liberal construction, we hold that the demurrer should have 
been overruled. Full knowledge and acquiescence under such an interpre
tation would imply that the defendant knew the lumlier was purchased by the 
husband without being paid for by him; that while it was so unpaid for, 
it was being used in the improvement of her real estate, to the enhancement 
of its value, and that she acquiesced in such use with such full knowledge 
of those facts. It should also apfienr that it was not, in fact, sold to the 
husband in reliance upon his credit alone. In view of such facts and 
knowledge the defendant, upon the plainest principles of equity, ought 
to pay. That an adult male or feme-sole would lie bound to pay, under 
such circumstances, is not Questioned. A wife being the owner of separate 
property, under the liberal provisions of our statute, is equally bound 
by the same principles, provided it appears that she has full knowledge of all 
the facts, and fully acquiesces in them, and in the appropriation of the property 
of another to the i>ennanent enhancement of the value of lier separate estate.’’
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Annotation. mu„t affect her pi >perty, and which could not lawfully Ik* done 
without her permission, or as bearing a more definitely technical 
connotation, impoiting that she became a party to tin* husband’s 
contract, either at the time when it was made or subsequently. 
A “consent” or “approval” in the former sense has, it is clear, no 
probative relevance whatever in respect of the question whether 
the contract was adopted; a “consent” or “approval” in the 
latter sense1 necessarily implies such adoption. The disagreement 
between the authorities, therefore, would dtaappear if we weir 
entitled to assume that the former meaning is to be ascribed to 
these words in every instance in which the justifiability of inferring 
the husband’s agency has been denied, and the latter sense in

In Hurdick v. Moulton (1880) 53 Iowa 701, 0 N. \V. 48, the court based 
its conclusion in favour of the claimant upon the ground that the evidence (not 
fully stated) shewed that the wife knew of and consented to the improvement. 
Two elements specified were that she knew of the purchase of the land in 
question, and su|>erintended the construction work |>erformed by the claimant.

In W her Ur Lumber, liridge, & Supjdy Co. v. White (1914) 164 Iowa 495, 
145 N. W. 917, the wife's property was subjected to a lien on the ground that 
the contract was made with her approval; that she had knowledge of it : and 
that at all times during the progress of the work she knew of it and of tin- 
claims of the various materialmen.

In Morrison v. Clark (1899) 20 Utah 432, 77 Am. St. Hep. 924, 59 I’.i. 
235, the court distinguished between the situations which exist when the wife 
merely does not “prevent the erection” of a building by her husband, and 
when she “consents” to such erection.

In Jobe v. HunUr (1894) 105 Pa. 5, 44 Am. St. Hep. 039, 30 Atl. 452. it 
was shewn, without any contradiction, by competent testimony, that the wife 
had full knowledge of the contract, that the building was being erected on her 
land, that she took part in the conversations between her husband and tin 
contractors.relative to the work as it progressed, and that she made no objec
tion at any time. The court said: “As none of these facts were dispute-!, 
it is a necessary assumption that the work was done, and the building erected 
on tlie land of the wife, with her full knowledge and consent.” The pre
cedent cited was Forrester v. Preston (1801) 2 Pittsb. (Pa.) 300, in which it was 
decided by the district court of Allegheny county, with reference to similar 
circumstances, that the wife was liable. The following passage from tin- 
opinion was quoted: “The building in this case was not erected without 
the consent of the wife under a contract made with a stranger. It was erected 
under a contract made with the husband, and, as the facts abundantly shew, 
under the knowledge, approbation, and concurrence of the wife. It is true 
that the husband made the contract in his own name, but the building was, 
with the knowledge and concurrence of the wife, designer! and erected fur 
her, and therefore, in making the contract, the husband may be regarded ia 
law as the agent of the wife so much so us if he avowedly acted by her express 
authority. The husband's agency may lie legitimately inferred from the 
relation and acts of the parties.”

8cc also Milligan v. Alexander (1913) 4 A.L.H. 1022, and Lex v. Holmes 
(1800) 4 Phils. (Pa.) 10.

Compare also While v. Smith (1882) 44 N. J. L. 105, 43 Am. Hep. 317, 
where the right of a mechanic to enforce a common-law lien for repairs, executed 
upon a wagon at the request of the owner’s husband, was affirmed on the 
ground that the ow ner had placed the wagon in her husband's charge, for use 
in the business which was carried on for the support of the family. The court 
thought it clear that the authority of the husband to have the repairs made 
might properly be implied from tnc manner in which the wife permitted the 
wagon to be used.
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every instance in which such an inference has been held to lie 
proper. But, in view of the language need in the opinions of the 
courte, it seems impossible to contend that all the apparently 
discordant precedents can t>e harmonized on this footing.

For a discussion of the enactments relating to the effect of 
the owner’s consent, sen- § 29, infra.

§ 17. Wife's giving of directions with regard to the work.

In a case in which the claimant proved that the wife had given 
directions to some of the workmen, his right to enforce a lien on 
her property was denied on the ground that it did not “appear 
that there was any greater deference [paid] to her wishes in the 
plan of the house than is commonly shewn by a husband in causing 
a similar work to lie done at his own expense’1 (a). The considera
tion thus relied U]Mm was ]K»ssihly the rationale of the decision 
in another case, in which the ]>osition w as taken that an antecedent 
api>ointmcnt of the husband as the wife's agent in resiiect of the 
making of a contract for the construction of a house which was 
to serve as a home for both could not lie inferred from the mere 
fact that she gave directions as to the manner in which parts of 
the interior should lie arranged (b); but such a criterion seems 
to be too vague to be of any practical value. The doctrine which, 
except in so far as it may lie deemed subject to qualification in 
the sense adverted to in the preceding paragraph, may lie regarded 
as now established, is that the husband’s agency may warrantably 
lx» predicated from the fact that the wife undertook to give 
directions concerning the manner in which the work should lie 
done (c). Having regard to the peculiar incidents of the matri-

(a) Hoffman v. McFadden (1802) 56 Ark. 217, 3.1 Am. St. Rep. 101, 10 S 
W. 753. The facts as stated by the court were as follows: “The building 
erected was I « Minted only about 40 feet from a house occupied by the defend
ant and her husband. She witnessed the progress of the work, ami gave some 
directions to the carpenter» as to the manner of executing it. Her husband 
had expressed a desire to have the building so constructed that she would be 
pleased with it, and one of the witnesses testified that ‘she wits present every 
day ami limit he work done to suit her.’ The contract for the work
was made with the husband, and the labor of the carpenters was all paid for 
by him. All the materials purchased from the plaintiff and others were pro
cured on the husband's order, ami, for aught that appears to the contrary, 
they were sold entirely on his personal credit. The defendant testified that 
she objected to the erection of tnc house for reasons which she states, and in 
this respect her testimony is sup|>ortcd by that of two other witnesses. She 
also states that her husband was not authorized to act as her agent, and that 
she was not consulted about the contract for the improvement, ami had no 
knowledge of its terms.”

lb) Kansas City Planinr Mill Co. v. llrundagc (1887) 25 Mo. App. 268 
'arrangements of closets ami the like). Compare Harki r v. Kerry (1X80) 8 
Mo. App. 44(i, where similar evidence was held to be insufficient to shew an 
"adoption” of the contract by the wife.

(c) This is one of the points decided in Milligan v. .Alexander (1913) 
4 A.L.R. 1022. See also ItVi/wn v. Car/ten Ur (18X8) 27 HI. App. 492 (wife 
was at home nearly all the time while it was in progress, repeatedly giving
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Annotation. monial relationship, it is obvious that, in the final analysis, tho 
question to lie answered in cases where the claimant relies upon 
evidence of this purport is simply whether the acts of the wife 
“were by permission of her husband, and attributable to a wifely 
interest in her husband's affairs, or were from a conscious inert ion 
of her own rights” (d).

directions about it and at times selecting the material to be used): Bruch v. 
Bowermastcr (1890) 36 III. App. 510 (wife directed entire work as though 
owned the house); Intcr-Stalc Bldg. A L. Assn. v. Ayers (1897) 71 III. A: 
529, affirmed in (1898) 177 111. 9, 52 N. E. 342 (wife gave to men delivel i 
the materials numerous orders with regard to the fixtures, trimmings. 
moldings, and examined the work and caused some changes to lx; m.i.L 
Rimmey v. GeUerman (1885) 03 Md. 424 (before claimant commenced the 
building of the barn in question, the wife told him to go ahead with the w rk, 
was present when the measurements for the structure were made, gave din . , 
lions about the building, told the plaintiff to do the work as she wanted it dun.., 
said she would pay for it, and caused the plan to lie changed in such a manner ;t> 
to thus increase the cost to the amount of $200); Leisse v. Schwartz (lsT'.i ii 
Mo. App. 413 (while the building was going on, the wife was frequently about 
the work, and on one occasion gave directions, along with her husband, for an 
enlargement of the house); Schmitt v. Wright (1879) 0 Mo. App. 601; Farh >, 
Stroeh (1890) 68 Mo. App. 85; McCormick v. Lawton (1872) 3 Neb. 44!) (wife 
not only assented to the contract, but encouraged the mechanics to go on with 
i he work, and gave directions as to how it should be dime); Bradford v. I‘< la 
(1890) 30 Neb. 96, 40 N. W. 220.

In Carthage Marble & White-Lime Co. v. Bauman (1891) 44 Mo. App. 3M1. 
it was held that a nonsuit was erroneous, having regard to the testimony of 
a witness to the effect that the wife “not only visited the building as often as 
twice a week during its construction, but also that she gave instructions and 
directions as to the mode and manner of doing the work.” But the opinion 
was expressed that, in view of the fact that the contracts for building 1 lie hou-,- 
were in writing and in the name of Mr. Bauman, the alleged acts of the wife 
concerning the building, if they stood alone, might very well be reconciled with 
“a wifely interest in her husband’s affairs.”

For a case in which the giving of directions was treated as evidence tend
ing to shew a ratification of the contract, sec Badey v. Thackara (1891 ) 143 I’, 
171, 24 Am. St. Rep. 526, 22 Atl. 754 (| 26, infra).

(d) Kucnzel v. Stevens (1900) 155 Mo. 280, 56 8. W. 1076. The evidence 
there presented was thus summarized by the court : Mr. Stevens engaged the 
architects, and, as between them, nothing was said as to the ownership of the 
property, but In-fore the drawings were concluded Mrs. Stevens saw die 
architects, discussed the plans and details, and gave them her views. When 
the contractors were ready to begin, she requested that the work of excavation 
should wait until she arrived, as she desired to break the ground wit lithe fii>t 
shovelful of earth herself, and did so. She visited the plaintiff’s planing mill, 
in company with her husband, to inspect the millwork that was to go into the 
house, found fault with some of it, and had it changed to suit her. She was 
at the building almost every day, criticized what she disliked, and had changes 
made; when her attention was drawn to a china closet and its details explained 
to her she expressed her disapproval, and said she would instruct the architect 
to change it, and it was done. Ot her changes were also made at her direct imi. 
Although Mr. Stevens was sometimes at the building with his wife, yet sin- did 
most of the talking and gave most of the orders, and she was frequently there 
without him. In view of this state of facts the court reversed the judgment 
in Kucnzel v. Xicolson (1898) 73 Mo. App. 14, on the ground that “whatever 
difference of opinion t here may be as to t he side to which t his evidence gravit aies, 
there can be no doubt but that the evidence in support of the plaintiff’s theory 
was of character sufficient to be denominated substantial; and, therefore,
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Clearly the husband's agency is a fortiori an appropriate 
deduction where evidence that the wife exercised an indejiendent 
authority over the performance of the contract is found in com
bination with other elements of a like significance (#).

applying the principles above stated, the api>ellatc court should not disturb 
the order of the trial judge [i. e., for a new trial] made in the exercise of a 
discretion which was within his province alone.”

In McDonnell v. Nicholson (18%) 07 Mo. App. 408, which involved 
another claim arising out of the same contract, the testimony of a subcon
tractor to the effect that when he asked Mrs. Stevens for the specifications, 
to find out whether the plastering was to lx- finished with the smooth or gran
ular finish, she answered that it must lie smoothly finished, was held to con
stitute independent and substantial evidence of the alleged agency of the 
husband. In this point of view certain declarations of his were pronounced 
to lx> competent proof against his wife.

In Thompson v. Kehrmann (18%) GO Mo. App. 488, the evidence with 
respect to which the opinion was expressed that “ail that was sait! or done by 
the wife might be well ascribed to wifely interest in the improvements being 
put upon her land by her husband,” was as follows: The husband was gen
eral manager for a floral company, and entered into a written contract with 
the plaintiffs, in his own name, for the erection of two greenhouses on 1 he lot 
in question, which was owned by his wife. A written contract for the erec
tion of a dwelling house on the same premises had shortly before been signed 
by the husband and wife, and was in course of jjerformance. After the 
drafting of the contract for the greenhouses, the husband said he could not 
sign until he shewed it to liis wife. During tin interview which they had the 
next day with one of the plaintiffs, the husband s|»oke of omitting temporarily 
the construction of one of the greenhouses provided for in the plans, but the 
wife remarked that she did not want any building going on after she got into 
the dwelling house. The following day the contract under review was signed 
by the husband alone. While the work was progressing, the w ife had several 
conversations with plaintiffs, in the course of which she stated that she and 
her husband were anxious to go away during the summer, and “she wished 
they would hurry up the work.” On one occasion, when the plaintiffs told 
the husband they wanted $1,000, liis wife said: “Well, wo will try to raise 
it, and go ahead with the work.” When the first payment on the contract 
was due, the husband gave his individual note for 81,5<M), w hich was indorsed 
by the w ife, so that it might be discounted; but not being able to discount ii. 
the plaintiffs returned it to the husband, and received thereafter certain pay
ments in cash. Afterwards the floral company made an assignment and there 
was some talk between plaintiffs and Mrs. Kehrmann about making “some 
arrangement,” ns she could not meet the note she had indorsed. She also 
sjjoke of selling her house if she could get a chance.

See also Carthage Marltlc A Whtk-Lxme Co. v. llamnan (1891) 44 Mo. App. 
38G, note (c), supra.

(e) Such was the situation in the cases cited infra. Only the evidence 
relating to the directions iy referred to, the rest being stated under the appro
priate heads. Wheaton v. Trimble (1887) 145 Mass. 345, 1 Am. St. Hep. 
4G3, 14 N. E. 104 (wife personally gave the petitioner directions as to parts 
of the work, and selected papers for upper rooms) ; Collins v. Megraw (ls71)

Mo. 495 (wife to some extent gave personal directions respecting the work, 
although her husband was the principal manager); Gillies v. Gibson (1908) 
1. Man. L. H. 479 (during the progress of the work the defendant and lier 
husband were frequently in the office of the company which lent the monev for 
the work, giving directions as to the buildings).

In Chicago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, it was held 
error to take the case from the jury where th- evidence was to the following 
etlect: 1 hat the contract for the erection oi the hqu.se in question was let 
through an architect for the owners; that the wife had knowledge of the eon-

Annotation.
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Annotation. In some cases the giving of directions has been discussed as a 
circumstance tending to shew, not that the husband was the 
wife’s agent, but that she was actually a party to the contract 
in question (/).

So far as the remedial rights of the claimant are concerned it 
is obviously a matter of indifference, from which point of view 
such evidence is regarded.

§ 18. Wife's offer of suggestions concerning the work.

In some cases it has been laid down or assumed that- the fact 
of the husband’s agency cannot lie inferred from testimony which 
shews that the wife made “suggestions” with regard to the 
manner in which the work should be done (a). Hut it is scarcely

struction of the house; from the beginning; that she had given a mortgage on 
her land to raise money to pay for the house; that she had paid all the money 
which had been paid on account of the building; that she hail made these pay
ments on the orders of the architect who had let the contract; that she look 
personal su|>ervision of the construction of the house, and on several occasion- 
when her husband ordered the contractor to deviate from the spécifient ions :md 
lilans, she commanded him to comply with them; that she frequently told 
the contractor that he must build the house according to thç specifications, 
and not alter them without consent; that it was her money which was paying 
for the house, and her husband had nothing to do with the matter; that she 
had finally compelled the contractor to quit the contract because he was not 
doing the work to suit her; and that, ever since the completion of the home, 
she had herself been collecting the rents derived from the improvements thus

(/) In Handv. Parker (1S87) 93 Iowa396,35 N. W. 493, where it was sought 
to establish the lien upon tin; wife’s realty for lumber furnished by the claim
ant and used in the construction or repair of a building, and in making other 
improvements, the evidence shewed that the lumber was purchased by, and 
charged to, the husband, and that he gave his note for the amount fourni to 
be due. The theory of the defendant was that the wife contracted with I • r 
husband to make the improvements for a named sum of money, which die 
paid him, and that the plaintiff was a subcontractor, who, as the statutory 
notice had not been given, was not entitled to the relief demanded. But the 
court, relying mainly on the evidence of a carpenter as to various directions 
given by the wife with regard to the work, both before and after it was begun, 
held that the evidence clearly shewed that, so far as the claimant was con
cerned, she was a contractée. It might be that both she and her husband 
were; but, if so, both were principals, and, whichever theory is adopted, the 
claimant was entitled to a lien.

►See also Taylor v. G ils dor ff (1874) 74 III. 354.
(a) Conway v. Crook (1886) 66 Md. 290, 7 All. 402 (suggestions regarding 

alterations in the cupboards and porch of a house); Chicago Lumber ('<>. v. 
Mahan (1893) 53 Mo. App. 425.

In Alexander v. Perkins (1897) 71 Mo. App. 286, where tlie only evidence 
to connect defendant with the transaction was that, upon one occasion when 
she was in the house under construction, and near the bathroom, where one of 
the plaintiff’s employees was at work on the basin of the washstand, sin- told 
him “to be sure and get the closet working all right,” it was held that this was 
not sufficient to make a ease for plaintiff. The court observed that "it would 
be strange if any single disconnected utterance concerning work contracted 
for in the name of the husband should be held evidence sufficient Jo establish 
an agency.” Chicago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, w as cited.
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necessary to point out that, in many installées, t licit* must lx* Annotation, 
great difficulty in determining whether the language used by her 
should lx» placed in the category of ‘‘suggestions” or of “direc
tions.” What is in sulistanee and actual purj>ort a ]x*ivmptory 
order may be, and frequently is, expressed in words which, on 
their face, amount merely to an expression of preference. This 
aspect of the matter should always lx? explained to the jury in 
any case where the distinction between these two evidential 
elements is relied upon by the defendant.

In Milligan v. Alexander (1913) 4 A. L. R. ante, 1022, it 
wiH be observed that, in one of the syllabi prepared by the court, 
the wife’s “consent” was declared to be inferable from evidence 
that the wife “gave directions or made suggestions" regarding the 
work. For the purposes of the doctrine thus laid down, the 
probative values of “directions” and “suggestions” were appar
ently assumed to be equal. If so, the position taken can scarcely 
be regarded as correct, in view' of the authorities cited in this and 
preceding sections, which shew that, according to the generally 
accepted theory, those values are in many instances essentially 
different.

§ 19. Wife's exhibition of interest in what was done under the contract.

The fact that the wife “took some interest” in the manner in 
which the building in question was to be erected has been ment ion
ed as one of several items of evidence which were regarded as 
tending to prove the husband’s agency (a). But it may reason
ably be assumed that no court would hold so colourless an element 
to be sufficient of itself to justify the allowance of a lien. That 
it is not sufficient has been expressly held by an intermediate 
court of appeal (6). Other illustrations of the same doctrine are 
found in the cases in which the enforceability of the claim has been

In l)unm v. Brodcrirk (1899) 78 Mo. App. ‘21)0. where a judgment in favour 
of the wife was sustained, n portion of the evidence which was held to be in
sufficient to establish the claimant’s right to a lien consisted of her own testi
mony to the effect that lier husband wanted to please her, and always asked 
her how she wanted things done: that during a conversation which the con
tractor and her husband held in lier presence about the reconstruction of the 
house in question, she said that her husband wanted to know whether she 
"wanted it so and so”; that she replied that she would like it either this way 
or that way; that she and her husband talked over the plans with the architect ; 
and that nothing was done by her husband about the house wit bout first consult 
ing her about it to see if she liked it.

(a) Tun v. Muir (1899) 107 Ky. 283, 53 S. W. 6Û3.
(h) In (troth v. Stahl (1892) 3 Colo. App. 8, 30 Pac. 1051, it was observed: 

“What the case contains to shew her knowledge that her husband was going 
to build, that the work was living done, anti that she took a lively, wifely 
interest in the progress of the labour, does not amount to that proof of agency 
which the law requires when the materialman seeks to charge it with a lien 
for supplies which were furnished under a contract entered into with one who 
was the owner of the property.”
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Annotation. regarded as turning upon the question whether the acts and words 
of the defendant betokened simply a “wifely interest” in the work 
performed under the contract made by the husband, or the 
exercise of that degree of authority which is deemed to shew that 
she was a principal in the transaction. See § 17, supra.

§ 20. Cost of work or materials defrayed by wife's money.
Evidence that the money of the wife was applied to the pay

ment of the claims of the persons engaged in performing labor, 
or furnishing materials under the contract entered into by the 
husband, is regarded as tending strongly to prove that she was the 
real principal (a). The probative significance of this element is

(a) In Thompion v. Shepard (1882) 85 Ind. 352, the court thus stated its 
conclusions: “From these facts, it seems to us, the inference follows that the 
house was built by the husband of the appellee for lier, cither as her agent or 
for the $400 ns a contractor. The facts that she was the owner of the land on 
which the house was built, and that she furnished 1400 with which ; 
it, not only forbid the idea that it was built by the husband voluntarily and 
without her consent, but compel the conclusion that it was built by him for 
her, pursuant to an understanding and arrangement with her, by which ho was 
to construct the building for the $400, or, ns her agent, take the money and 
erect the building for her.”

In Rimmey v. Gettennan (1884) 63 Md. 424, the material facts and the 
conclusions drawn therefrom by the court are thus stated: “Mr. Gettennan 
had no money or property. The wife had. She bought the farm for him to 
work. She so testifies in addition to the admission of the answer. It needed 
houses and she agreed to furnish the money to pay for building them. Slv* 
could not. in the start, agree to pay for them without thereby agreeing to build 
them. They would greatly enhance the value of her farm, and be hers, and she 
could not have expected her husband, without means, to have them built on his 
credit, and that she was to escape liability for their cost. By agreeing they 
shoidd be built, and that she would furnish the money to pay for them, we 
must hold that she made her husband her agent to have it done. .
When Rimmey’s credit failed to secure the necessary lumber she came forward 
and agreed to pay the lumber dealers their money, and forthwith the material 
came. About this there is no controversy; she admits it. During the pro
gress of the work she made sundry payments on account of it. This slv .Iso 
admits. In addition to all this we have Mr. Ensor’s account of what
Mrs. Gettennan said to him when she came to see him, after he wrote to her 
that he had the claim to collect, and unlew it was paid he would have a lien 
and proceed against the buildings. He testifies that she was much troubled, 
and begged that he would not proceed against the buildings, and said "that 
she would pay Mr. Rimmey what she owed him.’ She did not contend that 
her husband was liable and she was not. .She speaks of what she owed, and 
not what he owed. She only objected to the amount claimed, and made no 
other objection to paying the bill. She said all she wanted to know‘n 
much she owed Mr. Rimmey;’ that she would mortgage her property and pay 
all the claims for erecting the buildings. In all this interview she recognized 
the debt ns hers, and that she must arrange for its payment. Taking all 
these circumstances, admissions, and statements into consideration, we think 
there is no escape from the conclusion that Gettennan acted as his wife's 
agent, and that the contract must be regarded as made for her. If the author- 
ity was not express, it was necessarily implied from what was said and done 
for her.”

In Collins v. Afegraw (1871) 47 Mo. 495, one of the circumstances relied 
upon was, that the wife joined the husband in the execution of a note in settle
ment of the plaintiff’s claim.
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doubtless particularly weighty when, as in the eases cited below, 
she borrowed the money with the view of using it for this purpose 
(b). But such an intention clearly cannot be predicated unless

In Carthage Marble & White-Lime Co. v. Bauman (1893) 55 Mo. App. 
204, it appeared from the testimony given by the husband and the wife on 
cross-examination that, about ten years l>efnrc the house in question was 
erected, the wife sold another house for $10,000; that the husband used the 
money, partly payingfor some business property, the title to which was taken 
in his individual name; that subsequently he purchased the lot on which the 
house in question was built, paying $5,000, taking the title to his wife; and that 
he afterwards expended about $18,000 in making the improvements. Held, 
that the question of the husband's agency had been projierlv submitted to the 
jury, as it was a justifiable inference from this testimony that the money 
derived from the original sale was regarded as belonging to the wife; that the 
husband invested it for her benefit; and that in purchasing the lot and in 
building the house lie was refunding to her that money and the reasonable 
profits arising from its investment.

In Farmilo v. Stiles (188V) 52 Hun 450, 5 N. V. Supp. .579, a nonsuit was 
held to be erroneous, where the wife testified that her husband procured the 
house in question to be built for her and at her request, and that she furnished 
him from time to time with money to pay for it as the work progressed.

In H. C. Behrens Lumber Co. v. Lager (1910) 26 S. 1>. 100, 128 \. \\\ 
698, Ann. Cas. 1913A, 1128, one of the evidential elements adverted to was 
that the wife personally directed the payment of $250 to the plaintiff on its 
account while its material was being furnished.

In Young v. Swan (1896) 100 Iowa 323, 69 X. W. 566, where the husband 
purchased lumber, sad paid for it with money furnished b> hit wife it washehi 
that in an action by the vendor to establish and foreclose a mechanics' lien 
against the property of the wife, ho could not insist that ibis payn ent should 
he applied, to the detriment of the wife, upon the general account which the 
husband had with the vendor at the time when the purchase was made.

(6) Such was the situation in Chicago Lumber Co. v. Mahan (1893) 53 
Mo. App. 425. kSec § 17, note (d), supra.

In Frohlich ' Carroll (1901) 127 Mich. 561, 86 X. W. 1034. the finding 
of the trial judge, < tat the husband entered into the contract on behalf of bis 
wife, was held to hi correct “beyond question,” the evidence being to the 
effect that the wif - wned the land; that she knew the buildings were to be 
erected thereon; that she wanted them built; that she used funds of her own, 
and borrowed more to pay upon the contract, and that she drew her own per
sonal checks to the complainant and other contractors.

In Fischer v. Anslyn (1888) 30 Mo. App. 316, the court thus stated its 
conclusions: “If the wife had been before tne court on the appeal we think 
the court, upon the evidence, would have been warranted in finding that she 
was bound by her husband’s contract in building the house, for the record 
plainly shews that the wife contemplated building, having mortgaged her 
property to raise moi^ey for that express purpose», and covenanted with the 
mortgagee that she would keep the premises free from all mechanics' liens. 
Can it be said that after she had permitted her husband to go on and make the 
contract for these contemplated improvements, and su|ierintend the erection 
thereof, and expend her money thus raised as she intended it should be expend- 
ed, and have moved in and occupied the house, that the policy of the law will 
Permit her to claim that not only her interest in the land, but that the house 
also, is not subject to a mechanics' lien for materials that entered into the 
construction of the building? . We do not think that she can shield
herself behind such a defence. ‘Quifacit per alium,facit i>cr sc,' is a maxim 
entirely applicable here.”

In Boeckehr Lumber Co. v. Wahlbrink (1915) 191 Mo. App. 334, 177 S.W 
«41, the liability of the wife was predicated on the ground uf estoppel. S 
128, note (b), infra.
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some independent testimony going to shew that she knew of the 
contract is offered (c).

There is some authority for the doctrine that the significance 
of this element is not impaired by the circumstance that the 
husband furnished a part of the money expended on the work -/. 
But possibly this doctrine needs some qualification with reference 
to the ratio between the respective amounts paid by the husband 
and the wife. There is much difficulty in conceding that the 
same inference is indicated, irrespective of whether a small or a 
large part of the total cost of the work is defrayed by the wife.

§ 21. Objection by wife to performance of the contract.

It is clear that the wife’s property cannot lx; subjected to a 
lien where it is proved that she protested against the making of 
the improvement in question, and that her protest was commu
nicated to the claimant (a).

The effect of a specific provision that a married woman who 
desires to disclaim responsibility in respect of work which is lxûng 
performed on her land shall file a written notice shewing that 
she does not consent thereto depends upon the terms of the statute.

(r) In Caltell v. Ferguson (1892) 3 Wash. 541, 28 Pac. 750, the evidence 
shewed that about a week before the claimants signed a contract with the 
husband for the erection of a building on the wife’s property, the husband and 
wife obtained from a real estate company, :i loan tor which they executed» 
mortgage upon certain lands, including the real estate in question, the mort
gage Vicing given to secure the loan, and also the performance of a contract by 
which the husband and wife bound themselves to make improvements of a 
certain value on the lands mortgaged. One of the plaintiffs testified that the 
husband had told him they were borrowing the money for the purpose <>f put
ting up the building. The court was of opinion that the plaintiffs should 
have been nonsuited, for the reason that at the time they rested their caw 
there was no proof upon which the claim of agency could stand. This state
ment of the husband was not sufficient to support that claim, and no act on the 
part of the wife, apart from the giving of the mortgage aforesaid, was proved. 
“It was not shewn that she had any knowledge of the contract, or of the work 
being done.” The ease was, however, allowed to proceed, and the testimony 
given by the husband in his wife’s behalf was held to be, when taken in con
nection with that previously introduced, sufficient to establish primâ facie the 
fact of his agency. The part of his testimony upon which the court laid most 
stress consisted of his statement that the claimants did not stand in the relation 
of ordinary contractors, because they had obliged his wife by becoming her 
bond for the completion of the building. This was declared to be some proof 
that the wife knew what was going on with reference to the erection « if the 
building, and that she had participated therein; also, that it was her building 
and was being erected for hcr. ilis testimony was only intelligible upon the 
theory that the instrument he referred to, wherein the plaintiffs became sureties 
for his wife in the erection of the building in question, was also the contract 
relating to the improvements mentioned in the mortgage; or, iicrhaps, a bond 
given by the apfiellant as additional security for its performance.

(</) FroUich v. Carroll (1901) 127 Mich. 501, 80 N.W. 1034 (fact wai 
characterized as “immaterial").

(a) Morrison v. Clark (1899) 20 Utah 432, 77 Am. St. Rep. 924, 59 
Pae. 235.
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Hut there is presumably no existing enactment which is susceptible 
of a construction which will enable a claimant to subject her 
property to a lien, even though she may not have known that 
the work was in progrt-ss (6).

§ 22. Miscellaneous circumstances tending to prove agency of husband. 

The following circumstances have been held to have a tendency 
to shew that, in making the arrangements for building a house 
on the wife's pro]>erty, the husband was acting as her agent :— 

That he had no interest in the particular piece of land upon 
which the improvements in question were made (a).

That one of the contractors employed by the husband delivered 
most of the materials directly to the wife (6).

That the wife joined her husband in the execution of a lease 
which provided for the erection of the building (c).
§ 23. Miscellaneous circumstances tending to disprove agency of husband. 

The circumstances falling under this category arc as follows:— 
That the claimant did not know that the materials in question 

were to be used for the purpose of repairing a house owned by the 
wife (a).

(b) The New Jersey Mechanics’ Lien Law (Revision, page 074, § 9), 
provides that a married woman on whose land any building is erected shall he 
taken as consenting thereto, and the building and curtilage shall be subject to 
the lien created by the Act, unless the owner files in the clerk’s office of the 
county where the land is situated a notice that she does not consent to the 
construction. But there is also a proviso (added in 1870) that “nothing in 
this Art contained shall be so construed as to make the lands of any person 
liable for any building or repairs not authorized by the owner, or built or done 
without the knowledge of the owner.” In Dodge v. Humain (1889) — N.J. 
—, 18 Atl. 114, the court construed this proviso as importing that, in order to 
charge the wife’s property with a lien, “she must have authorized
the erection, or she must have had knowledge that the building was being 
erected, and upon such knowledge failed to file the statutory notice of lier 
dissent.” There it was conceded that there was no direct proof of the wife’s 
knowledge of the fact that the building in question was being erected on lier 
lands. The inference of such knowledge which it was sought to draw from 
the fact that she lived quite near to the premises, and must have observed the 
construction of the building, was held to be effectually overcome by the clear 

that during the period under discussion - ned by serious
illness to a part of her residence from which it was impossible to see her land. 
The contention that she might be charged with knowledge of the work through 
the knowledge which her husband possessed was rejected on the ground that 
bis agency was not proved—so far, at all events, as the transaction of business 
with the claimants was concerned.

(a) ('atlcll v. Ferguson (1892) 3 Wash. 541, 28 Vac. 750.
</>) Interstate Bldg. L. Asso. v. Ayers (1897) 71 III. App. 529, affirmed 

in (1898) 177 III. 9, 52 N.E. 342.
(r) A. A. Xicol Heating A' Plumbing Co. v. J. B. Xeerel & Sons Constr. 

i'o. (1915) ls7 Mo. App. 584, 174 S.W. 101, distinguishing Henry H>/.< 
Cumin Co. v. Xeerel (1915) 1K7 Mo. App. 490, 174 S.W. 159, as a case in 
which there was no evidence of the wife’s having authorized the construction 
of the building in question.

(a) Wendt v. Martin (1878) 89 111. 139.

Annotation.
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That the claimant did not know that the wife owned the land 
on which the work in question was performed (6).

That the wife did not know that the materials in respect of 
which the lien is claimed were purchased by her husband on 
credit (f).

That the wife took no part in the planning or construction of 
the building in question (d).

That the wife had not “suggested alterations during the 
progress of the work” (e).

That the wife did not contribute any of her own money to
wards the erection of the building in question (/).

That the wife did not give any directions regarding the work 
in question (g).

That the husband executed in his own name the contract for 
the building of the structures in question, but signed jointly with 
his wife the contract for the erection of a dwelling house on the 
same lot (h).

That the wife took no part in the purchase of the materials 
used for the building in question (t).

That for all the purposes of occupancy and enjoyment, ns 
well as keeping in repair, the husband treated as his own the 
house which the claimant repaired {j).
§ 24. Miscellaneous circumstances not tending to prove husband's agency.

The mere fact that the wife owned the land on which the 
house was erected is not sufficient to charge her or her estate with 
the cost of the house (a).

(6) Copeland v. Kehce (1880) 07 Ala. 594; Wendt v. Martin 89 III. 139; 
Kansas City l'laniny Mill Co. v. Brundage (1887) 25 Mo. App. 208: Dun 
v. Broderick (1899) 78 Mo. App. 260 (evidence of claimant’s want of know
ledge was treated as countervailing the effect of other testimony from which if 
appeared that the fact of the improvements being made under a contract 
made with her husband was known to her, and that she was consulted about the 
details of the improvements and examined and approved the plans'.

(c) Price v. Seydcl (1877) 40 Iowa 696; Young v. Swan (1890) 100 Iowa 
323, 69 N.W. 500.

(</) Rust-Own Lumber Co. v. Holt (1900) 60 Neb. 80, 83 Am. St. Rep. 
512, 82 N.W. 112.

(e) Thompson v. Kehrmann (1895) 60 Mo. App. 488.
(/) Convoy v. ('rook (1886) 66 Mil. 290, 7 All. 402.
(g) Jones v. Walker (1875) 63 N.Y. 012; Rust-Owen Lumber Co. v. U't 

(Neb.) supra; Getty v. Tramel (1885) 07 Iowa 288, 25 N.W. 245 dumber 
purchased for barn); Janus v. Dalbey (1899) 107 Iowa, 463, 78 N.W .11 
(lightning rods purchased for house and barn). In the former of these Iowa 
eases the wife’s disapproval was apparently not communicated to the claim:1.at : 
in the latter it was. But this circumstance seems to be immaterial, in the 
absence of specific evidence that the wife had held out her husband as her

(A) Thompson v. Kehrmann (Mo.) svjira.
it) Rust-Own Lumber Co. v. Holt (1900) 60 Neb. 80, 83 Am. St. Rep. 

512, 82 N.W. 112.
0) Jones v. Walker (1875) 63 N.Y. 012.
(u) Lauer v. Bandow (1878) 43 Wis. 556, 28 Am. Rep. 571. This 

doctrine is plainly taken for granted in all the cases cited in this subtitle.
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The conclusion that the husband acted as his wife’s agent in 
making the contract for the erection of a house on her land was 
in one case held not to be warranted by the mere fact that the 
house was to serve as a residence for herself and her children (6).

In another case it was held that the right of the plaintiffs to 
enforce a lien for laltour performed in a mine lielonging to the wife 
could not be predicated from evidence that, when conversing 
with them, she said that her husband wanted it worked, and that 
she would see they were paid (c).

In another case it was held that the fact that the wife signed 
a joint note for the materials furnished did not shew that they had 
lieen furnished at her request (d).

In another case it was held that no “request.” within the 
meaning of the statute, was shewn by evidence to the effect that 
on one occasion, while the petitioners were at work on the house 
in question, she stated what her husband's wishes were with 
regard to a certain detail, and added that, “if her husband was 
suited, all would be suited” (e).
§ 25. Credit given to husband alone ; probative significance of this fact.

In many of the cases in which the agency of the husband was 
denied, the circumstance that the labour or materials in respect of 
which the lien was claimed had been furnished solely on his credit 
has been adverted to as one of the grounds of the decision (a).

(/>) Garnett v. Berry (1870) 3 Mo. App. 107. The court relied upon the 
consideration that “it was no part of [the wife's] duty or care t<> provide a 
home for herself and her children. That was incumbent on the husband 
and father. The occupancy of the premises was his beneficial use, and 
not hers.” Compare XVad*worth v. Hodge 11889) 88 Ala. 500. 7 Ho. 194, 
where the same fact was considered from a different point of view.

(r) Folsom v. Cragen (1887) 11 Colo. 205, 17 Puc. 515.
(</) Johnson v. Tutewiler (1871 ) 35 Irid. 353.
(< i Bliss v. Patten (1858) 5 K.I. 380. The court said: ‘‘She expresses no 

wish of her own, gives no direction, makes no inquiry, assumes no respon
sibility; much less does she express any wish or desire that the work should 
he done for her, or at her expense. To say that if it pleased her husband it 
would please herself, and all would be pleased, is but saying that she and they 
desired that his wishes should he gratified.”

In) Co/xiand v. Kehoe (1880) 07 Ala. 504; Wadsworth v. Hodge (1889) 88 
Ala. 500, 7 So. 194; Hawkins LumUr Co. v. Brown (1893) 100 Ala. 217, 14 
So. 11(1; M (icrirr v. Harris (1900) 118 Ala. 503, 41 So. 930; 11V ndt v. Martin 
11*78) 89 HI. 139, followed in l.ittle v. Vredenburgh (1884 > 10 111. App. 189; 
('am/Ml v. Jaeobson (1893) 145 111. 389, 34 N.K. 39; Gelt y v. Tramel (1885) 
07 Iowa 288, 25 NAY. 245; Willard v. Magism (1874 ) 30 Mich. 273; Durons 
v Broderiek (1899) 78 Mo. App. 200; Bradford v. Higgins (1891) 31 Neb. 
192. 47 N.W. 749.

In Ziegler v. Galvin (1887) 45 Hun 44, 9 N.Y. Supp. 459. a finding of fact, 
tbat the husband made the contract himself, and intended to carry it out. 
and pay the consideration named to the contractor, and that the wife did 
ii"t expect or intend to pay any part thereof, was held to be inconsistent 
with the conclusion of the trial court that the husband was acting as his wife’s

10—52 D.L.R.
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232 Dominion Law Reports. 152 D.L.R.

Annotation. Obviously, however, the probative force of such evidenee may. 
in another point of view, be regarded as being that of an element 
which, whenever its presence is established, demonstrates the 
nonliability of the wife, irrespective of whether the husband was 
or was not her agent.

/V. Adoption of the husband's contract by the wife. Estoppel if 
wife to deny her liability.

§ 26. Ratification, when predicable.

As already stated in § 13, supra, the language used in many 
of the east's cited in subtitle II. is often such as to render it uncer
tain whether the court regarded the evidence under review as 
tending to prove or disprove the existence of a contract to which 
the wife was already a party, or as tending to prove or disprove' 
the fact of her having ratified a contract to which she had not 
previously l>een privy. Whenever there is any uncertainty 
concerning the rationale of the decisions, they art; dealt with in 
that subtitle. In the present section only those will be reviewed 
which have been explicitly referred to the notion of a ratification.

Some of the cast's under this head illustrate the application of 
the general principles of the law of agency, that “a ratification 
can only lie effectual U'tween the parties when the act is done by 
the agent avowedly for, or on account of, the principal, and not

In Rersr v. Cornell (1915) 172 Iowa 734, 154 N.W. 1002, where the infer- 
dice lluit the husband was acting for his wife was held not to lie warranted 
by evidenee which, although it shewed that he represented her in some mai
lers as to painting, repairing, procuring insurance, and looking after the yard, 
also disclosed that the erection of the house was an enterprise of his own. 
and that he entered into the contract on his own account. The court sai l 
“If Cornell contracted in his own behalf for the erection of the house, and 
the contractor dealt with him with that understanding, Mrs. Cornell, the 
owner of the realty on which the house was erected, is not thereby rendered 
liable to the contractor or subcontractors, even though he might have bom. I 
her by contract in her Itchulf had he lieen so disposed, or even though she m . 
have contributed sonic reto, as the old house, toward the enterprise

In //*/<"- Hdlingau'orlh (1917), I \ I R. lois, the ground 
which it was held that the claimant could not subject the wife's i>r<>| - 
erty to a lien was that the contract for the improvements on her land had 
lieen made by the husband on his own credit, and that it was understood ti it 
the mechanics were not to look to the lien ns a security for his debt.

In Kansas (’ity Planing Mill Co. V. Hr unit aye (1SN7) 2ô Mo. App. 2tlS, the 
following remarks were made: “Mrs. Brundagc being admitted the owner 
of the land on the building was erected, it devolved upon the* plaint ill
to shew a contract made with her. or her agent for her, for the t 
materials. The only contract put in evidence was between W. II. Bruml .v 
as the owner, and Moore Brothers, as contractors. It was reduced to writing. 
Mrs. Brundagc was not a party to it. It does not puriHUt on its fair t<> he 
made in her behalf, or for her use and benefit, nor by W. II. Brundagc as hr 
agent. It was his ixTsoinl undertaking, and shews that the contract nr-. 
looked to him for pay. It is the accepted rule of law that an action to enforce 
a lien can only be brought against the debtor."

9622

^
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when it is done for or on ft (‘count of ||u- agent himself, or of some Annotaiion. 
third person” (a); ami tlrnt a ratification of a contract cannot lie 
inferred unless it appears that the party alleged to have ratified 
it had knowledge of all the material facts involved (6).

In others the question considered was simply whether a 
ratification could warrantably lie inferred from the evidence 
introduced (o). There is explicit authority for a doctrine that a

(«) Story on Agency, sec. 2512; quoted in Kansas City Waning Mill ('a 
v. Hr undag,' (1887 ) 25 Mo. A|>p. 208, where the court luitl it down that. the 
contract “having been made by the husband in his own name, and not as 
agent, and one which he undertook to |H*rfnrm in Ins own right, there can 
In- no ratification invoked in the case.”

In Wilson v. Andalusia Mfg. Co., (1915), 4 A.Is.lt. 1010. t he conclusion of the 
lower court that the wife bound herself and her |)ro|x-rty, was disapproved for 
the reason that “her acts in causing changes of plans for the repairs, and her 
practically constant presence at the building during its alteration and repair, 
could not be referred to her ratification of the contract for materials that was 
not made or attempted to be made in her name or for her. < >n the contrary, 
that was made by her husband alone, on his own responsibility."

(6) Young v. Swan (1890) 100 Iowa 323, 09 N.W. 500 (wife, who furnished 
husband with money to pay for all the materials required for a house, did 
not know that the lumber supplied by the plaintiff had lieen purchased on 
credit).

(r) In Barllctt v. Mahlum (1893) SS Iowa 329. 55 N.W. fill, where the 
plaintiff claimed a lien for materials furnished to a person who had contracted 
with the defendant, William Mahlum. for the erection of a house, it appeared 
that he conducted the whole business in his own name and for himself, without 
disclosing any agency. The defendants relied upon the fart that a house and 
lot belonging to Mrs. Mahlum was convoyed as consideration for building the 
new house. But the court said: "Concede this to be true, yet Mrs. Mahlum 
knew that her husband was acting and contracting in his own name, and 
as owner of lot 5, and she at all times acquiesced therein and consented to 
what he «lid. Whatever may lie their rights as In-tween themselves, we must 
hold under the facte that, for all the purismes of this case. William Mahlum 
is the owner of said lot, and the |>erson for whom the house was erected. 
The result must lie the same, whether he acted us principal or agent, for Mrs. 
Mahlum fully authorize«l and ratified all his acts relating to the transaction."

In Hark* r v. Berry (1880) 8 Mo. App. 440, the court observed. “The 
wife, in her domestic capacity, has her own sphere, and may certainly ‘give 
directions how she wants the closets ami pantry finished' which is all she 
did here—without authorizing an inference that she adopts as her own the 
contract of another iierson."

In Hod,,, v. Thackara (1891) 143 I’a. 171. 24 Am. St. Hep. 020, 22 All. 
754, a venlict for the plaintiffs was held to be warranted by eviiletice which 
shewed that the wife assented to the contract in tpicstion. which was in fact 
made by her huxbaml on her behalf ami for her benefit ; that the materials for 
which the lien was claimed were furnished with her knowhxlgc and consent ; 
that they were reasonably necessary for the improvement of her separate 
estate, and were used for that purpose; that the wife was frequently ujion the 
premises, during the progress of the work, giving directions as to the materials 
t liât were being furnished by the plaintiffs, and also as to the manner of «•«in
struction; in short, that she umlerstamlingly acted :is though she herself, and 
not her husbaml, was one of the parties to the written contract.

See also Humgarlner v. Hall (1890) 103 HI. 130, 45 X. K. 108, affirming 
(1895) 04 111. App. 45, where certain evidence (not stated) as to the wile's 
condm-t «luring the progress of the work was held to shew ratification

In Wright v. Hood (1880) 49 Mis. 235, 5 X. XV. 488, it was hel«l that a 
ratification of a contract for the improvement of a dwelling house could not
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Annotation. ratification by the wife of a contract for the erection of a house 
cannot be inferred from the mere fact that it was to serve as a 
residence for herself and her children (d).

6 27. Ac:eptance of the benefits of the contract.

In the footnotes are collected some cases in which the liability 
of the wife's property to be subjected to a lien was considered with 
reference to the general rule that a person who. with knowledge 
of all the material facts, accepts and retains the lienefits of an 
unauthorized contract made by another person, assuming to act 
as his agent, may be subjected, on the ground of an implied 
ratification, to the obligations arising from the contract (a).

l»e inferred from evidence which merely shewed that, when the workmen of 
the plaintiff went to the house to make measurements, the wife wag in the 
kitchen at her work, and said they must not go upstairs yet, hut to wait a minute, 
as one of the young ladies was not out of the bedroom; and that at another 
time, when a load of these materials arrived at the house, she told the teamster 
to leave them outside, but when informed that it might rain, sin- told her 
children to carry them in. The court said: “There is nothing in these simple 
and common acts and words of the wife, in resjwet to the common and ordinary 
conduct of family and household affairs, at all incompatible with her entire 
exemption from all liability or responsibility in reference to these materials, 
so contracted for and furnished by and for the husband, although to improve 
her house, for the use of her family, including her husband."

(</) finnu it v. Berry (1876) 8 Mo. App. 301.
Another point of view in which this element may be regarded is indicated 

by the declaration of the same court in Kansas City Planing Mill Co. v. lirunli
age (1887)25 Mo. App. 268. that the existence of the express contract with the 
husband renders it impossible to charge the wife with “an implied obligation 
to pay for the improvement of her property, because it was her home.”

(a) In Schmidt v. Joseph (1880) 05 Ala. 475, it was held that a charge 
which was virtually equivalent to the sustaining of a demurrer to the evi
dence should mil have been given, where it appeared that tin1 materials in 
respect of which the lien was claimed had been selected by the husband for the 
house in question, that the wife was enjoying the use and benefit of them after 
they had been put into the house, and that she had not expressed any dissent 
from such use.

In Taggart v. Kcm (1899) 22 Ind. App. 271, 53 N. E. 651. where tin- 
husband and wife owned the land in question as tenants by the entireties, ii 
apjK-ared from the findings of the trial judge that the wife objected to tin- 
erection of the building, but they also shewed that she stood by. saw the work 
being done as it progressed, knew that materials were being furnished therefor, 
boarded the carjienters, moved into the new house, was still occupying it, ana 
had made two attempts to borrow- money with which to pay and discharge 
the liens. The court said: “She thus accepted the benefits accruing from 
the labor and materials which went into the building, and is still enjoying such 
benefits. It seems to us that this is a complete acceptance of the building 
w hich was the result of the labour and materials performed and furnished by 
appellees, and a ratification of the acts of her husband." Une of the author
ities relied upon was Wilson v. Loguc (1892) 131 Ind. 191, 31 Am. St. Rep. 
426, 30 N. E. 1079, in which it was held that where land was owned bv hus
band and wife as tenants by the entireties, and the husband, with the know
ledge of liis wife and without objection on her part, purchased material to 
replace a barn on said premises, which had been destroyed by fire, and the 
wife was present when the material was delivered and used in the construction 
of the building, and made no objection, the party furnisliing the material 
might acqiiire and enforce a lien against the pro|>erty. The court also cited
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§ 28. Estoppel of wife to resist enforcement of lien.

An examination of the derisions which have turned on the 
theory of an estopi>el against the wife shews that the subject has 
been discussed under two distinct aspects.

In some of the cases, the wife’s conduct has l>een treated as an 
element which raised an estoppel against denying the husband’s 
agency in respect of making the contract and procuring its execu
tion (a). To the predication of an estoppel of this description 
it is an obviously essential prerequisite that she should be proved 
to have had knowledge of all the material circumstances incidental 
to the creation and performance of the contract (6).

Dalton v. Timlolp (1882 ) 87 Ind. 490, in wi.ich it was held that, where a hus
band and wife hold real estate in joint tenancy, a mechanics’ lien may he 
acquired thereon for materials for the construction of a dwelling house, under 
a written contract signed by the husband, and not by the wife, where it 
apjiears that the wife acquiesced in, and consented to, the construction of the 
building.

In Chicago Lumber Co. v. Mahan (1893) 53 Mo. App. 425, one of the 
circumstances relied upon as shewing that the wife had ratified the contract 
was that she had collected the rents accruing from the building in question. 
The same evidential element, conjoined with the fact that she and her husband 
had occupied a part of the building themselves, was the basis of the judgment 
m Tan v. Muir (1899) 107 Ky. 280, 53 S. W. 663.

In McCarty v. CarUr (1868) 49 111. 53, 95 Am. Dec. 572, where one of the 
defendants was the minor daughter of the other, an instruction was held 
erroneous bv which the jury were in effect told that the mere receipt of rents 
and nrofits from the building in question by the wife aqd Lucy J. Davis would 
involve the creation of a lien, even though they had neither made the contract 
themselves, nor authorized it to be made for them, and had no knowledge as 
to the nature of the contract upon which the building was being erected. The 
court said: “Even admitting them to have both been competent to contract, 
certainly the mere fact that McCarty made a contract for them, without their 
authority or knowledge, would neither bind them nor compel them to submit 
to a lien merel> as a consequence of receiving rent. If they had been com
petent to contract, and knew that the building was being erected under a 
contract made in their behalf, by a contract made in their behalf by them, 
and had permitted the contractor to proceed under that belief, a very different 
question would lie presented.”

(a) “A married woman may, by silently acquiescing in the contract of 
one who, to her knowledge, assumes to act as her agent, be estopped to deny 
the agency." Hoffman v. McFadden (1892) 56 Ark. 217, 35 Am. St. ltep. 101, 
19 S. W. 753.

In Hawkins Lumber Co. v. Iirown (1893) KM) Ala. 217, 14 So. 110, it was 
conceded that the doctrine of estoppel might have been invoked “if the hus
band had contracted in the name of the wife, representing himself as her 
authorized agent, and, with a knowledge of this fact, she had acquiesced or 
had given countenance to the exercise of such authority as her agent."

(b) In Anderson v. Armstead (1873) 69 III. 452, where the wife was held 
to be estopped from denying that her husband was acting as her agent in 
making the contract for furnishing certain materials and painting her house, 
the allegation in the wife’s answer, denying her knowledge of these facts, was 
disproved by evidence which shewed that, on two different occasions, when 
she was at the house while the work was being done, in company with her 
husband, the claimant stioke to him about the work; that while tin- work was 
being done, she and her husband were boarding only about one block from the 
house and in plain view of it ; and that the house was being fitted up for a resi
dence for herself and husband, and was occupied as such soon after the claim
ant's work was completed.

Annotation.
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Annulation. In other eases the conception relied upon was that the wife 
had, by failing to disclose1 her interest in the property to which 
her husband’s contract had reference, estopped herself from set
ting up that interest against the claimant. The general prin
ciples applicable in this )>oint of view have been thus stated hv the 
supreme court of Illinois: “Where the owner of property holds

In Richards v. John S/n-y Lu miter Co. (1897) 169 111. 238, 4s N. K. < i: {. 
affirming (1896) 64 111. App. .'$47, the evidence shewed that the wife had, by 
a power of attorney duly executed, authorized her husband to execute leaser 
collect rents, etc.: that she had entered into a contract in writing with one 
White to make certain repairs and furnish materials; that this contract was 
signed for her by her attorney in fact ; that she saw and read the contract ; that 
White sought to purchase lumber and other materials from the claimant, 
hut that these were not furnished until the claimant’s agent had had an 
interview with the husband; that he purchased the lumber, to be charged t<. 
his wife, and promised to pay for the same before any part of the money u - 
paid to White; and that the wife had knowledge that the husband was assuming 
to act as her attorney in fact in making this contract and in being present and 
watching the work as it progressed. Held, that the wife was estopped from 
denying a liability for the husband's acts.

In Bocckeler Lumber Co. v. Wahtbrink (1915) 191 Mo. App. 334, 177 S. \\ 
741, the facts which were held to shew as a matter of law that the wifi- wa* 
estopped from denying the agency of her husband in the erection of the house 
in question, and that she thereby bound her property for the value of the ma
terial which went into the construction of the house, were ns follows: That 
Mr. Kicks, the husband, had first used his own money to defray the cost < i 
building the house, and then borrowed more on the security of a trust deed 
executed by himself and his wife; that she knew that this money which had 
been borrowed by her husband was for the purpoee of completing the erection 
of the house on her lot, ami made no objection to encumbering her propem 
that she was frequently on the premises while the building was being erectnl; 
that she knew it was being erected ns a family residence; that the husband had 
no interest in the lot; that, so far as it appeared, no objection made by the 
wife to the location of the building was communicated to anyone except In 
husband; and that, according to her own testimony, she had nothing to «In 
with any arrangement of detail in respect to the house or its building.

In McSichols v. KeUner (1887) 22 III. App. 493, where the defence »a> 
rested upon the ground that the written contract was signed by the husband, 
and did not purport to bind the wife, the evidence shewed that it was the 
understanding of all the parties that the money to pay for the building in 
question was to be derived from the earnings of a son of the defendant ; that 
the claimant supposed that the title to the land on which the building was in 
be erected was in the husband, and had him sign the contract for that reason; 
that the defendant must have known the tenus of the contract, as she made all 
the payments that were made upon it from money given to her by her son. 
The court said: “The money which her son gave her to pay upon the building 
must, under such circumstances, lie regarded as a gift to her, as the lot was. 
and when she paid it out upon the contract, she paid it, not as her husband's 
money or her son’s money, but as her own money, which she was expending 
to improve her own property: under all the circumstances we think that 
appellant is estopped to deny tliât her husband acted as her agent in making 
the contract. She permitted him to interfere about an improvement which 
the evidence shews she wanted made upon her lot. She negotiated with 
apiK-Uee [claimant] about the cost, and the amount of the instalments to be paid 
for the work; she actually made all the payments that ever were made for t In
work , and as far as she paid, seems to have done so in accordance with the 
contract. Her husband does not seem to have hud anything further to -1" 
about the matter than to participate in the preliminary' negotiations, and to
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out anoÿier or allows him to appear as the owner of or as having 
full power of disposition over the profierty, and innocent parties 
are thus led into dealing with such apparent owner, or person 
having the apparent power of disposition, they will lie protected. 
Their rights, in such east*, do not dejiend u|>on the actual title or 
authority of the party with whom they have directly dealt, hut 
they are derived from the act of the real owner which precludes 
him from disputing, as against them, the existence of the title or 
power he caused or allowed to appear to lie vested in the party 
upon the faith of whose* title, or power, they dealt up. It is 
immaterial whether she* in fact, authorized the partic
ular contract to lie made or not. The question is not what 
power did her husband actually have over the projjerty, hut 
what power did she, by her acts and < missions, permit him to 
represent himself to the apficllant to have?” (d) The doctrine 
enunciated in the passage above quoted is subject to the qualifica-

have signed the written contract. To permit np|*‘llant now to defeat appellee 
from getting his pay would lie to allow lier to profit hv this interferemv of 
her husband, which she knew of and acquiesced in, and thus commit a fraud 
upon appellee, who, in good faith, built the cottage upon her lot in which she 
and her husband now live.”

For a case in which the element of an eatopjK-l was held to be excluded 
by the consideration that, under the circumstances shewn, the wife might 
have supposed that the work in question was being done on the personal 
credit of her husband, sec ('oormn v. Zit hl (1899) 103 Wis. 3K1. 7ti X.W. 562, 
§ 29, note (k) B, infra.

Ir) To the end of this sentence the language of Bigelow on Kstoppcl, 
page 468, is adopted almost verbatim by the court.

of) Anderson v. Armstead (1873) 69 111. 452 (wife had neglected to record 
her deed in a reasonable time). One of the eases cited was Schr'urtz v. 
Sounders (1867) 40 III. 18, where the following language was used: “The 
contract for the huihling was made with her full knowledge, approbation, and 
consent, as we are bound to infer from the testimony, and she did not disclose 
hei intérêt. She knew very well what was going on and she took no steps to 
prevent it, and ought now to be estopped from objecting, or of setting up her 
right to defeat the plaintiff."

“Where the husband contracts for the improvement of his wife's property 
with one who believes him to In- the owner, and the wife, knowing this fact, 
]>cnuits the work to lie doue without disclosing her right, it has been held 
that she will lie estop|x;d to set up her title in defence of an action to enforce 
the contractor’s lien." Hoffman v. McFadden (1892) fit'» Ark. 217, 35 Am. 
St. Hep. 101, 19 S.W. 753, citing Bigelow on Kstoppel, 002, 003 ; 2 Jones on 
Liens, sec. 1204.

In Hawkins Lumber Co. v. Brown (1893) 100 Ala. 217, 14 So. 110, it was 
conceded that, “if the husband had represented to the materialmen that 
tlu- property to be improved Ixilongcd to him, and on this false representation 
the goods were obtained, ami the wife, with knowledge of such false repre
sentation, had permitted the improvements to lie made without objection, 
probably the equitable rule of estop|iel might be invoked."

In Bruek v. Bowermaster (1880) 36 111. App. 510, it was held that good 
grounds for an estopix*! against t he wife were shewn by evidence t hat t he whole 
work was done on her property; that she received the entire benefits of it; 
that, knowing her husband to be insolvent and unable to pay for the work, 
slie did not disclose the fact that the title to the lots stood in her name; and 
that she stood by and saw the work and directed its operation.

Annotation.
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Annotation, tion indicated by the following statement: “The mere fact that 
she stood by and permitted her husband to construct the building 
on her property, and to enter into contracts for the purpose in 
his own name without objection on her part, and without informing 
[the claimant] that she was the owner of the lots, would not 
of itself, if she did not know that he represented himself as owner, 
shew anx fraudulent conduct on her part from which an estop] *1 
would arise” (c). There is clearly no room for predicating an 
estoppel on the grounds thus explained, if it appears that tin- 
claimant had knowledge, either actual or constructive, that tin- 
wife was the owner of the land on which, or in relation to which, 
the work in question was done (/).

It may l>e remarked that, in the arguments of the courts, the 
distinction between these two descriptions of estoppel has not 
always been brought out as clearly as is desirable (g).

As the second 8]>eeie8 of estoppel operates irrespective of 
whether the husband was or was not the wife’s agent, it is of 
considerable practical importance, as affording claimants a means 
of enforcing a hen where a case involving a sealed contract is 
presented in a jurisdiction in which the strict common-law doctrine 
prevails that parol evidence is not admissible for the purpose of 
shewing that it was executed by the husband as agent for hi< 
w'ife (h).

(e) Boutrun v. Prendergast (1899) 179 III. 553, 70 Am. St. Ren. 128. 
53 N.K. 995, affirming (1898) 70 111. App. 335. Sec also Cleary v. Henm. 
(1881) 9 111. App. 17, where it was held that “the mere fact that the improve
ments were made under her daily inspection, with her knowledge and consent. 
will not make her land liable where the work is done under a written contract 
with a third person.”

(/) Hoffman v. McFadden (1892) 50 Ark. 217, 35 Am. St. Rep. 101, 19 s 
VV. 753; Campbell v. Jacobson (1893) 145 ill. 389, 34 N.K. 39 (evidence of 
title had been placed on record long before the date of the contract in ques-

(g) See, for example, Anderson v. Armstead (1873) 09 III. 452.
In Barker v. Berry ( 1881) 8 Mo. App. 440, the court said: “Other 

cases cited by the plaintiff are to the effect that the legal owner should urn 
stand by and see improvements put upon his land under the order of another, 
and then attempt to defeat the lien. But the case at bar presents no ground 
for estoppel. The wife had a right to suppose that the materialmen looked 
to the w ritten contract as made, and certainly she did not in any w ay authorize 
her husband to act for her, nor did he assume to do so. She neither said nor 
di<l anything from which any inference could lie drawn that she was respm.- 
sible. Under these circumstances, how the necessary agency is to lie estab
lished in the face of the express contract, which subcontractors were bound l-\ 
it is not easy to discover.” The transitions in this passage from one descrip
tion <-t estoppel to another afford a very curious example of confused thinl

The difference was manifestly present to the mind of the court, which 
observed that “here the owner made no contract, and she cannot be held liable 
for the contract of another not her agent, unless she had done some act by 
which she had estopped herself from relying upon her rights.” deary v. 
Hennessy (1881) (III.) supra.

(A) In Bastrup v. Prendergast (1899) 179 111. 553, 70 Am. St. Rep. 12\ 
53 N.K. 995, affirming (1898) 70 III. App. 335, the follow ing evidence was held 
to be admissible: That the wife observed the progress of the work, frequently
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Cases may also arise in which the evidence, although not 
sufficient to warrant the inference of the bus!Mind's agency, may 
he such as to enable the claimant to enforce his lien on the ground 
of estoppel. But so far the courts have not devoted much atten
tion to this important phase of the subject (t).

In Milligan v. Alexander (1913). 4 A.L.R. 1022, it was 
observed, with reference to circumstances similar to those with 
which the present section is concerned, that “the same result 
is reached, whether the wife is made liable by estoppel, or on the 
stoic of agency, presumed from her knowledge of and acquiescence 
in the improvement made on her land by her husband.” The 
opinion was also expressed that “inasmuch as the statute gives 
a married woman the right to contract for the improvement of her 
pro]>erty as freely as if she were a feme-sole, we think it is more 
consonant with reason to hold her liable on the ground of her 
husband's agency.” From what is stated al»ove it is evident that 
the former of these remarks needs some qualification, inasmuch as 
them are cases in which parol evidence may not l>e admissible to 
prove the husband’s agency, while it is always comptent to 
establish an estoppel against the wife. The second remark 
seems to be, at the very least, wanting in precision. There is 
much difficulty in conceding that in cases where two legal principles 
are equally pertinent in respect of a certain state of facts, it is 
more “consonant to reason” that one of them should l>e invoked 
rather than the other. That the effect of modern legislation in 
enlarging the privilege of married women cannot warrantable be 
regarded as a decisive factor in this connection is indicated by the 
consideration that the domain within which the doctrine of * (*)

ins|iecting it; that important changes v, e made and contracts entered into 
in accordance with her directions; that she fully understood and authorized 
all that was being done bv the claimants in doing the work ami furnishing the 
materials for which the liens are claimed; that she knew her husband was 
insolvent, so that the building could l)c paid for in no other way than by 
moneys secured by liens upon the property: and that the claimants did not 
know that she, and not her husband, was tlie owner of the luis. The court 
said: “Here it was a question of fact pertinent in the case whether or not she 
[defendant] had knowledge that John McNally held himself out to the ap|>el- 
lees as the owner of the projiertv, and permitted him to contract as owner 
with appellees for her work and materials to be used in constructing the 
building on her property. Both husband and wife resided upon the premises,’ 
and we are of the opinion that the evidence is sufficient to charge her with 
knowledge that, in making his contracts with the builders, her husband 
represented himself as owner of the property, and that they relied u|xm that 
representation in doing their work and furnishing the materials.”

(*) In Spears v. Laurence (1894) 10 Wash. 368, 4f> Am. St. Uep. 789, 
rac. 1049, it apjwared that during the progress of the work, the wife was 

about the premises with her husband, and helped to select tlie colours of the 
paints for the building. Held, that although the authority of her husband 
to make the contract in question was not shewn, the wife was estopped to 
dispute the enforceability of the lien.

Annotation.
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Annotation. estoppel operates is, on the whole, coextensive with that covered 
by contractual capacity, whether that capacity is or is not defined 
by statute (j). The more simple and logical position seems to U> 
that, as in other classes of cases in which the evidential situai ion 
is such that it may Ik* considered under mort; than one juridical 
aspect, the results of the wife's acquiescence may, at the option 
of the court, l>e defined with reference to the principles either of 
the law of agency or of the law of estoppel.

If it is sought to bind the wife's property by way of an estonpel, 
the facts relied upon as creating such an estoppel should lie 
alleged (k).

V. Specific statutory provisions operating so as to render the hushni, I 
the agent of his wife.

§ 29. Enactments relating to the effect of the owner's ‘consent.

In Minnesota it has lieen enacted, with respect to Labour or 
materials which may be the subject of a lien, that, whenever 
these are furnished “by or with the knowledge and consent of a 
married woman who is the owner of the property Ixnefited there
by, upon the order of her husband, such knowledge and consent 
shall Ik; sufficient to establish that such husband acted therein 
as the agent of the wife.” Laws 1883, chap 43; Laws 1885, chap. 
4(i. It has been held that this provision is applicable as a rule 
of evidence, not merely for the purpose of establishing a lien, I nit 
also for the purpose of obtaining a personal judgment against the 
wife; and that the agency of the husband cannot lie predicated 
from evidence which shews merely the “knowledge” of the wife

In Indiana it is provided that “whenever repairs or improv - 
ments are made on real property of the wife by order of the lui- 
hand, with her consent thereto, in writing, delivered to the con-

(J) Perhaps the only exception to this coincidence is that which is err: tied 
by the loctrine of those courts which hold that the defendant in an anion 
oil the vUra vires contract! of a corporation may, under certain circumstances, 
lie estopped from pleading its invalidity.

(k) Yilson v. S'chuck (1879) f> 111. App. 572; (Scary v. Hennessy I'M) 
9 III. App. 17.

(a) Smith v. (Sill (1887) 37 Minn. 455, 35 N.W . 178.
In Mi('arlhy v. Caldwell (1890) 43 Minn. 442, 45 N.W. 723, where i mw 

trial was irdored on the ground that certain evidence tending direct I \ to 
shew that while the work was in progress, the wife had knowledge of it. 
and mndi certain inquiries and remarks expressive of approval, had I'ten 
struck oct by the trial judge, the court was of opinion that, apart from tins 
evidence the conclusion that the labour and material were furnished with the 
authority, knowledge, and consent of the wife would have been amply justified 
try testimony to the effect that the wife saw some of the plumbing wrh in 
question, after it had been put in, that she assured one of the claimants that 
he should be paid as soon as the work was finialrd, and that she joined .Mth 
her husband in a note and mortgage to be given to them.
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tractor or person performing the labour, or furnishing the- material, 
the alone shall he personally liable for the laltour performed or the 
material furnished.” 3 Burn’s Rev. St at. 1911, sees. 7800 (6968). 
It has been held that this provision has no application to real 
estate which the wife and husband own as tenants by the entire
ties (6).

Obviously the effect of such provisions as the above is to 
eliminate the possibility of any doubt concerning the probative 
force of the wife's consent. See § 16, supra.

A similar result has been produced in other jurisdictions by 
the clauses of general scojx* which declare that a lien may be 
acquired not only where the claim is founded upon a contract 
made with the owner of one of the specified descriptions of prop
erty, but also where work was performed or materials furnished 
"with or by the consent” of such owner. As the "consent” 
upon which the right to a lien is thus conditioned may, in one point 
of view, be regarded as operating so as to place the person to 
whose acts it is applicable in the position of an agent of the con
senting party (c), the present monograph would not be complete 
without some allusion to the cases in which the effect of this 
element has been discussed with reference to the liability of 
married women (d). For further information regarding the 
subject in its relation to contracts made with vendees and lessees, 
sec notes to Belnap v. Cornlon, 23 L.R.A. (N.S.) 601, and Wilson 
v. (ievurtz, L.R.A. 19171), 577.

The phrase used in some of the enactments l>clonging to this 
category is “with or by the consent” of the owner. In an action 
founded ujxm one of these the only issue involved is whether the 
wife hud given her consent to what was done by tin* husband in 
respect of making the contract in question and procuring its per
formance (e).

(/») Haeknd v. Scidcnlopf (1910) — Ind. App. —, 114 N.K. 422. follow
ing Tnyyurt v. Kan (1899) 22 Ind. App. 271. fid N.K. 051, which relied on 
Wdxon v. Lyui (1891) 131 Ind. 191. 31 Am. St. Rep. 420. 30 YK. 1079, and 
Dalton v. Tmdoluh (1882) 87 Ind. 490. See § 27, note (a), supra.

(c) It should lie observed in this connect inn that the fact that the husband 
had not acted as the wife's agent has in some cases been 8|>evificd as one of 
several elements which were regarded as negativing the inference of her con
sent. IIunth y V. Holt (1890) f>8 Conn. 445, 9 L.R.A. 11. 20 All. 409; Li/>p- 
mann v. Ijow (1902) 09 App. I)iv. 24, 74 N.Y. Supp. 510; Coomn v. Zuhl 
(1889) 103 Wis. 381. 79 NAN'. 562.

()n the other hand, in Schinalz v. Mead (1891) 125 N.Y. 188, 20 N.K. 251, 
the fact that the husband had acted on behalf of his wife when he signed the 
building contract in question was a portion of the evidence which was held to 
warrant the inference of her consent.

'll) In 11unttd y. Mutins (1878) 77 N.Y. 388 (construing an Act of local 
set»iH11, the applicability of enactments of this tenor to the property of married 
women was expressly affirmed. The same doctrine is, of course, taken for 
granted in the eases cited in the following notes.

(c) See cases reviewed in note 10, infra.

Annotation.
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Annotation. The operative words of other enactments are “with the know
ledge and consent” of the owner. With reference to one of those 
it has been laid down that “the only thing the lien claimant has 
to establish on the trial, when he claims a lien upon the real estate 
upon which a building is erected by some person other than the 
owner of the realty, is the fact that the owner knew that the 
building was being constructed on his or her premises, and that he 
or she consented to such construction” (/). It was accordingly 
held in the case? cited that the remedial rights of a person by whom . 
a building had liven erected on the land of a married woman, in 
pursuance of a contract made with her husband, could not In- de
feated by proof that the husband had expressly promised to 
defray the entire cost of the improvement. In another case a 
lien for materials was enforced upon the same general ground, 
although they had lieen purchased by the husband on his own 
credit (g).

In one case we find the following statement: “When the 
statute uses the words, 1 by the consent of the owner of the land,' 
it means that the person rendering the service or furnishing the 
materials, and the owner of the land on which the building stands, 
must lie of one mind in respect to it. The words, ‘consent of the 
owner/ are used in the statute as something different from an 
agreement with the owner; and while it may be urged that they 
do not require such a meeting of the minds of the parties as would 
be essential to the making of a contract, there must be enough 
of a meeting of their minds to make it fairly apparent that they 
intended the same thing in the same sense” (h). But unless the 
learned court was prepared to go to the length of predicating, 
with respect to cases involving a contract made with an agent of 
the owner, an exception to the general principle, “Qui facit per 
alivm facit per se,” it is difficult to see upon what ground the 
theory that the statutory “consent” imixirts “something different 
from an agreement can rest.” With all deference it is submitted 
that the rationale of such case is simply that the “consenting" 
owner becomes, according to the state of facts, a party to the

(/) Heath v. Soil™ (1889) 73 \\ is. 217. 40 N.W. 801.
(y) North v. La Flesh (1889) 73 Wis. 520, 41 N.W. 033.

(») Import of the term "consent."
(A) HunUey v. Holt (1890) 58 Conn. 445, 9 Lit. A. 11, 20 Atl. 4iV.i 
In Flannery v. Rohrmayer (1879) 40 Conn. 558, 33 Am. St. Rep. :>•'». i' has 

been previously remarked: “If the statute is to lie interpreted :ts including 
the real estate of the wife in eases where she is not a party to the contract, 
and where it does not appear to he for her benefit or for the benefit «flier 
estate, then it works a radical change in the laws relating to the property of 
married women, and subjects it to the payment of the debts of the husband, 
thereby and to that extent rejiealing prior laws on that subject. \Y> cannot 
believe that such was the intention of the Legislature, and must therefore 
hold such a construction is inadmissible."
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agent’s contract either by an antecedent or by a sul moquent 
adoption of its obligations. Indeed, it seems not improbable 
that the intention of the legislatures which have introduced into 
the lien laws provisions of the type now under consideration has 
liecn to repudiate the doctrine which, as is shewn in § 16, supra, 
had not infrequently been propounded, viz., that then* is aipedee 
of “consent” which amounts to nothing more than a mere ix*r- 
mission, and consequently does not affect the owner with any 
contractual liability.

According to some of the cases the statutory “consent” must 
tie established by specific testimony of an affirmative significance; 
“mere knowledge and silence” on the part of the owner not 1 icing 
regarded, in this point of view, as elements from which it can lie 
predicated (t). There is also some authority for the opposite 
doctrine (j). For practical purposes, however, the question

(i) In (lilman v. Disbrow (1878) 45 Conn. 503, Mrs. Oilman, one of the 
plaintiffs in the writ of error, owned the fee of the land on whivh the defend
ants had erected two henhouses. Her husband, with whom the defendants 
had made the building contract, was entitled to the use and improvement of 
the land during his life. The grounds upon which it was held that the decree 
complained of was erroneous in that it ran against the wife and her estate 
were thus stated: “The wife’s fee is not to Ik* subjected to this statutory 
mortgage unless she made an agreement with or requested the defendants to 
furnish the materials and perform the labour. The fact that she saw them 
doing it, and by making no objection assented to its being done, does not 
impose an implied promise upon her. There is nothingin the finding tending to 
shew either that the structures were erected for the improvement of her 
reversion, or that they were caleulated to have that effect : indeed, their char
acter and their purpose—that of breeding fancy poultry—alike suggest present 
and temporary rather than future* and permanent use—suggest advantage only 
to the present estate in the husband. In view of this she may well have 
supposed, in the absence of any express promise or request from herself, that 
the defendants had made such arrangements with him as to payment, us to 
induce them to forego any lien upon her fee. and rely solely upon her personal
credit, or upon his security of his life estate.......................Xml, as we may
assume that these structures would add to the profit of the life use, it is to be 
presumed that the husband was acting solely for himself and for the benefit of 
his particular estate, until it is made to apjiear that he was acting in fact as the 
agent of the wife.’’

In Healey Ire Mach. Co. v. Green (1910) 1S1 Fed. S90, the court, com
menting u|M>n the South Carolina enactment (Kevisal 190.j, see. 2015), which 
renders the property of a married woman liable when the improvements on her 
land are made with her “consent or procurement." observed: “This lan
guage indicates something more than mere knowledge that her husband is 
making the improvement; otherwise the title to her separate real estate, 
8Uji|Mised to he protected by carefully devised constitutional and legislative 
safeguards, would be, as to liens of this character, easily burdened. To con
sent to or procure improvements on one's real estate requires some act or words 
much more unequivocal than mere silence with knowledge of the fact."

Compare also Smith v. Gill (1887) 37 Minn. 455, 35 N. W. 178, note (a), 
supra.

O') In Fosketl <fc B. Co. v. Swayne (1897) 70 Conn. 74, 38 Atl. 893, the 
plaintiff was held to have been erroneously nonsuited, where his evidence 
shewed that the wife knew that the improvements in question were being 
made ujion the property by the plaintiff, and these improvements would

Annotation
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Annotation, whether the former or the latter of these* theories should Ik* acvej ted 
is seldom material in view of the fact that, in the great majority 
of the eases with which the courts are called upon to deal, testimony 
of a definite probative value is presented. The effect of some 
decisions concerning testimony of that description is stated in 
the footnote (k).

largely increase its value. The opinion was expressed that this fart alum 
might possibly authorize a jury to find that sin* had given her consent The 
court added: “Especially might her consent he inferred when it appemc !. < 
it did. that she had taken part in selecting the materials; that she had giwi 
directions concerning the work; that she had in some instances countermanded 
tiie orders given by her husband, as though she had the superior authority 
that site decided whether certain parts of the work should be done or not dune 
by reason of the cost ; and that at times she evinced an expectation to pay for 
tin* work and the materials.” No far as regards the definite ruling of the 
court with rcs|M*ct to the effect of the wife's knowledge alone, it seem* to I* 
scarcely sustained by (! an non v. Shepard (1892) loti Mass. 355, 31 V I 
the precedent cited, which (see infra) involved other elements besides know
ledge. It is. moreover, not easily reconciled with the express statement of 
the court in Flannery v. Rohrmayer (1879) 46 Conn. 558, 33 Am. Hep. 36. >upra 
that “mere knowledge and silence do not constitute ‘consent.’”

In McDougall v. Sa*t (1866; Sup. flen. T.) 6 N. Y. N. It. 141. :i finding 
that, during the progress of the work, the defendant knew that the building 
in <piest ion was being erected, and did not make any objections, was considered 
to be in effect a finding that the store was erected with her consent.

a Decisions rendered with reference to statutes containing only the word "consent"
(k) In Huntley v. Halt (1890) 68 Conn. 445. 9 L lt.A. Ill, 20 \t|.4ii'.» 

a judgment in favour of the wife was affirmed upon evidence of the following 
purport : At some time prior to the date when the contract in question «... 
made, the defendant’s husband proposed to build houses on two of lier lots 
Slie objected to his doing so, but he urged that the houses should be built, and 
informed her that he himself was to pay for them. She then made no further 
opjHisition. though she still did not wish the houses to be built. The plaintiff 
in making the contract, and in performing the services and in furnishing the 
materials, gave the sole personal credit to the husband, who did not represent 
that lie was the owner of the land on which the houses were to lie placed. In 
making the contracts he acted in his individual capacity, and did not act as the 
agent of Mrs. Holt, nor had he, in making same, any authority from or right 
or authority to act or contract for her. The plaintiff relied as security fur the 
payment for his work and materials upon such lien on the land as by law lie 
might have. Prior to the time he had completed the houses he supp.- I that 
Mr. Holt was the owner of the land. Mrs. Holt learned, soon after the work 
was commenced, that tin* houses were being built and that the was
building them. She then, and at all times, supposed that the work was living 
done upm the personal credit of her husband, and not upon her credit orupui. 
the credit of her interest in the land; and she gave no notice to th plaintiff 
of her disapproval of the work, or of the fact that she owned the land, r that 
her husband had no authority to act for her.

This case was followed in Lynn v. Champion (1892) 62 (’mm. 7A All. 
392, where the plaintiff sought to enforce a lien against the interest ni Mr*. 
Champion in premises which belonged to her, subject to her husband's lift' 
estate. It appeared that Mrs. Champion, with some reluctance, <■ mu nted 
to the making of certain improvements to the family dwelling. I hi- consent 
was given to her husband ami to her son's wife, Mary, under an exim-*- >rrange
ment and agreement that the latter, who hail available should furnish
the money required, and, after the improvements were completed, received* 
deed of the premises, giving back a life lease of one tenement. Tin re upm tin- 
plaintiff was invited by Mr. ('hanmion to visit the premises, to see what was 
necessary to be done, and did so, the defendant being present. The plaintiff

5
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The effort of the enactments which require that the consent of Annotation, 
the wife shall be expressed in writing is stated in $ 2. supra.

afterwards made a plan and gave it to Mr. Chumnion, who said it was satis- 
factorv. and arranged for the materials, and for the work to l>e done bv the 
«lav. The plaintiff at this time was informed that Mary was to furnish the 
money to pay for the improvements. During the progress of the work Mr.
Champion generally gave necessary directions as to details, hut Man and the 
defendant occasionally gave such directions, each as to the tenement which 
they were to oecupy respectively. A judgment in favour of the plaintiff was 
reversed. <;n the ground that the trial judge had ptmeeded u|mhi an incorrect 
theory of what constituted “consent of the owner," within the tria- meaning 
of the statute. The court said: “That Mrs. Champion consented that the 
work should be done fully ap|**ars. Thai she knew the plaintiff proposed to 
do the work, and afterwards that it was in fact being done by him. and that 
she, as well as Mary, gave some minor directions, also ap]x*ais. And this is 
all. Mrs". Champion supposed that the work was being done at
the expense of Mary, to Ik* repaid 1<> Man in the s|xvia| way named, which 
would leave her a life lease of the tenement sin- desired to occupy. The plain
tiff was himself informed that Mary was to furnish the money to pay for the 
improvements. If he, nevertheless, exacted the defendant to be res|xmsiblc 
to him, there was clearly no meeting of minds between them so as 'to make it 
fairly appear that they intended the san e thing in the same sense.' For the 
most that can be said is, that the defendant consented that the plaintiff should 
do the work, but not that he should do it for her or at her charge. It was the 
plaintiff's own negligence if he was misled by this, since he never spoke to the 
defendant ii|x>n the subject, and never gave her any notice that he expected 
to charge her.”

In (hinnon v. Shepard (1892) 150 Mass. 355, 31 X. K. 290, it was held 
that the wife's “consent" might warrant aMy be inferred, when- it appeared 
that the house in question was built for the wife; that she could ami did see 
the workmen of the petitioners at work upon it from time to time; that on one 
occasion she was in it with her husband, and saw the petitioners at work there; 
that she diil not give any directions to them while they were at work: that she 
did not object to their furnishing labour or materials; and that she did not give 
them the written notin*, disclaiming rvs|x>nsibility, which is provided for by 
Mass. Pub. Stat., 191. sec. 4.

In Hunted v. Mat hen (1879) 77 X". Y. 388, a finding in favor of the plain
tiff was Ik-IiI to l>e warranted by evidence that the wife was informed of the 
intended improvement, that she knew of the work while it was in progress, 
and that she received the benefit willingly.

In Srhmalz y. Mead (1X91) 125 X". Y. 188, 2b X F. 251, affirming i ISS'.I 
15 Duly 223, 4 X". V. Sujip. 014, u finding that the labour was |x*rfnrmcd and 
the materials furnished in the erection of the buildings in question "with the 
consent” of the wife was held to be warranted by evidence of the following 
|mr|Kirt: The buihling contract, though made by the husband in bis name.
"ms really made by him in his wife's name. She took an assignment of it 
within a short time after its execution. She herself advanced all the money 
<1 it, and stipulated for the execution of certain mortgages to her upon the 
jim|x-rty when the huihiings were completed, to secure the moneys advanced,
I" si,),.* a considerable sum in addition. She knew that the buildings well- 
being erected, and that labour was employed and materials furnished for that 
imi|Mise. The court said: “The contract itself contemplated and provided 
f°r all this, and the uncompleted buildings became a part of the realty. She 
made a contract which required the erection of buildings on lier land. She 
was to furnish the money for that purpose. The performance of the contract 
involved the employment of labour and the purchase of materials.”

In Lippmann v. Low (1902) 69 App. Div. 24, 74 X. Y. Supp. 516, the 
complaint was held to have been projx-rly dismissed, on the ground that the 
plaintiff had never even seen the defendant, nor had any communication with 
In r upon the subject of work to be done upon her house, and that he relied 
upon the statement of the husband as to the ownership of the profierty, and 
that his contract was made with the husband.
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Annotation 6 30. Other enactments.
In Kansas it hits Ihtii enacted that a lien may Ik* enforced for 

work performed or materials furnished, “under contract with the 
husband or wife of the owner.” The effect of this provision has

In Schumtnrr v. ('lark (1905) 107 App. Div. 207. 95 N.Y. Supp. v;,. it 
was livid that evidence of tin* following purport should have been suhmii• ••«! 
to tin* jury in it case where a lien was claimed for plumbing work: II,,' 
defendants, at the lime plaintiff was performing the work and furnishing the 
materials, resided close by the dwelling. The wife was frequently at the Iioim- 
when the work was in progress, and actually lived in it when the furnav, ,< 
placed. The premises lielnnged to her. The husband was a ear|s litei anil 
Imilder. and purchased the furnace ami hardware, and they were charged in 
him. They were obtained, however, for the benefit of his wife, and vue 
necessary to the completion of her house, and presumably enhanced its value 
and she |Hirsonally paid $20 on the account. The court said: It i' n< t a 
controlling circumstance that the goods were eJiarged to the husband, vIhii 
it does not appear that he was acting inde|iendently of his wife, or by virt • ! 
anv agreement with her whereby he was to pay for the improvement and no 
liability was to attach to her. When it is disclosed that she, ami not i|„ 
husband, owned the property, she ought to be charged with its iinprox, m, n* 
umler the circumstanees of this case. In the preaent the only am I iv 
which the husband had was derived from the w ife, and she ha,I acquiesced in 
the improvements upon her property, and they inured to her lament, and slic 
is the only paymaster."

In lh nnis v. IVflfoÀ (1891: Brooklyn City Ct.) II N.Y.S.H. 108. hi X Y 
Supp. 257, the consent of the wife was held to Is- inferable from widen,-, 
which shewed that she lived dose to the premis<‘s in (piestion. and saw tbo 
building in course of erect ion; that she was present when her huslmml ! ,d a 
conversation with the plaintiff's son about tne work; and that she drexx her 
own check to make a payment on account.

In Hr it noltl v. (•loMwr 11898; County ( 't.) 25 Mise. 285, .V» NX. Supp lii'Jl 
the wife’s consent was held by one of the county courts of New York t«, l« 
predicable from evidence which shewed that she was not only present die 
making of the contract, but constantly visited the house in question while 
the work of erection was in progress, and that she mortgaged her property 
to defray the cost of building it.
». Decisions rendered with reference to statutes containing the words “knowledge and

In Coarsen v Zn hi (1899) 108 Wis. 8S1, 79 X.W. 562, it was hold that die 
consent of the wife to the erection of the building upon which the licit u.,s 
claimed could not Ik- inferred, where the husband had testified that the wife 
did not know of ihc work until it was started: that she would not dale in tell 
him to stop anything when he had started; that he had no authority from lier 
to do the work, Imt had it done on his own n-s|smsihility, and did urn < ' --r 
assume to net as her agent. The court said: ‘‘Consent cannot I"- inferred 
from mere silence under these circumstances. 8o far as we are advised -I- 
may have supposed that the work was living done u|h,ii the |iersmml en --lit "i 
her hushand. For that reason no element of estoppel can iiilerxen, Not 
having been consulted as to the improvements, and being under such nil i >ry 
dominion as the evidence shews, she was not bound to have a row with her 
hushand, and order the workmen from the premises, at the risk of having In-r 
property encumbered i>\ a lien Being a married woman, shi w 
to act entirely as she pleases 1. Notwithstanding the liberality - f n d,rn 
legislation, married women are somewhat under tlie dominion and cm "4 of 
their husbands, and such relation must be considered when i' 
bind the wife's property on the ground of ratification by silence."

In hnlz v. Kiviirmann (1908) 119 W is. 492, 97 N.W . 181, the - meant 
was hehl to Is- entitled to a lien, where it appeared that, soon after the - va- 
tion for the house in question was commenced, defendant knew it w Is-in*
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I**rn thus explained: “The language u*ed in the statute is broad 
enough to include all contracts made by the husband or wife of 
the owner of the property for the purchase of material or the 
erection of improvements thereon, and when a contract is made 
and the materials furnished or improvements made, the party 
making or furnishing such improvements is entitled to a direct 
lien against the property. . W here the husband of the
owner of the property purchases material, which the statute 
provides he may do, the penon furnishing the materials under 
such a contract may presume, and he has the right to do so. that 
it, is furnished to the husband of the wife, to be charged to her, 
anil ujxm her property, and has a right to tile a lien to secure its 
payment (a).

There is a similar clause in the Oklahoma statute (/>).
By sec. 7024 of Minn. (len. Stat. 1013, it is provided that 

improvements upon real estate are presumed to have lieen made 
upon the authority of the owners. As applied to cases in which 
a lien is claimed on the land of a married woman, this enactment 
apparently produces the same effect as the Ontario one which is 
referred to infra. But its operation in this |K>int of view has not 
so far as the writer knows, been discussed.

erected, and that subséquently she executed a mortgage on la-r land, and 
turned the money over to her husband, to be used in the building of the house.

See also Mnienrr v. Harris (1900) 14s Ala. 41 So. 930, where the 
finding# of the trial judge upon eonllieting evidence (not stated) were upheld.

(а) Hi tin II v. Chicago Lumber Co. (lKKKi 39 Kan. 233, 17 Par. M3. The 
contention of the defendant that, as the findings shewed that the husband 
was a contractor, and had written » contract with his wife to erect the improve
ments and furnish the material, ami to receive certain oom|M*nsntion therefor, 
ili" plaintiff, it he was entitled to enforce an> lien against said property, 
could do so only on the ground that he was a mere subcontractor, was thus 
disused of: “It is true that a person dealing with an agent must, at Ins 
|K-nl. know the rights of the agent in the premises, and if t his contract hail Ik-cii 
made with any jicrson other than the husband, this lien could not Is* upheld; 
but as the husband under the law has the right to contract, this rule cannot 
be applied in this case. The parties can rely u|*m the presumption that they 
were not dealing with the husband as agent, but as owner under the statute. 
If the claim of the defendants can be upheld, then the way i- left o|ien for 
great wrongs and frauds to lie |>er|>ot rated. A contract is entered into Iwtween 
husband ami wife; no disclosure is made of the extent of that contract; 
material is furnished; afterward, when the time for tiling a subcontfactor's

1 is expired, a contract i- produced undci which the building was erected, 
the wife receiving the benefit of the transaction, and the husband and wife 
thereby defeating the Lien Ijiiw.

(б) lu Limrirk v. Kite hum (1900) 17 Okla. *>32. N7 Pue. 00,*>, the court, 
relying on the Betbell case (Kan.i supra, laid down in the syllabus prepared 
by it the following doctrine: “Where the wife i< the exclusive owner of real 
c-tate. and the husband enters into an oral contract with a materialman to 
furnish material for the erection of a building on such real estate, the material
man is entitlisl to a lien on the property for the amount of the material 
furnished and used in such building."

S-c also Block v. Pearson 11907 ) 19 < >kla. 422, 91 IV. 711
17—52 D.L.R.
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By soc. 2521 of the Mississippi (’ode 1906, it is enacted that 
“all business done with the means of the wife by the husband 
shall lx- deemed to be on her account, and for her use.” W ith 
reference to this provision, it has l>een held that a husband who 
had, as contractor with his wife for the erection of a house, pur
chased materials for it, was to be regarded as having made the 
purchase as her agent, and consequently that a lien might In- 
enforced against her property for the amount due to the vendor in.

B) mo. i "i 'in- Fweeyiteeie lot elhm«- i. ItOl, P.L 
it is provided that if an owner knowingly permits any person 
acting as if he were the owner to make a contract for which a 
claim could lie filed, without objecting thereto, he shall lie treated 
as ratifying the act of such person; in which case the claim may 
lx* filed against the real owner with the same effect as if he had 
made the contract (d).

By sec. 5 of the Ontario Mechanics’ Lien Act (59 Viet. chap. 35) 
it is provided that, where work or service is done or mat (trials 
are furnished upon or in respect of the lands of any married 
woman with the privity or consent of her husband, he shall In
conclusively presumed to lx* acting as well for himself, and so as 
to bind his own interest, and also as the agent of such married 
woman for the purposes of the Act, unless the person doing such 
work or service or furnishing such materials shall have had actual 
notice to the contrary before doing such work or furnishing such 
materials (e). So far as the present writer has lieen able to

(c) Hank* v. Pullen, (1917), 4 A.L.R. 1013. The court maid: ‘'We see in 
this ease a hudiand building a house on the land of hi* wife, and entering into 
a contract whereby he was to receive the means of the wife for the purple 
of securing the material with which to eroct the house."

(</) In National Supply d’ Cnnttr. Co. v. Fitch (1913) A5 l*a. Sup <"t. 
212. a case within the purview of the statute was held to lx- shewn by evidence 
to the effect that the contract in question was in the name of the husband: 
that the plane and specifications exhibited to the plaintiff as a basi 
bid on the material desired were also in the name of the husband; that iIm* 
husband had charge of the business for his wife, and acted for her in procuring 
the contracts and looking after the completion of the building in quc-mni; 
and that, apart from the constructive notice arising out of her recorded deed., 
the plaintiff had no knowledge that the wife owned the properly. The court 
was also of opinion that there was some evidence of the ratification defined 
in the same section, as the wife “was about the premises from time to timv. 
and had notice that the plaintiff was furnishing material for the const ruction 
of the house." and “no notice of repudiation was given to the plaintilT. imr 
was any such notice posted on the premises."

i lu CHUim v. Qtfcsa* 1908 17 Man. L.R. 179. Msthi
mentioned that he had unsuccessfully urged the insertion of a similar pro
vision in the Manitoba Lien Act. and that his suggestion was déclic- i by 
the Attorney-General of that Province on the ground that, under the • 
stances s|iccificd in the Ontario statute, a presumption arose that the In.-I. nul 
was acting as the wife’s agent. The learned judge did not s|iecify the dcci-iniu 
U|Kin which his own opinion was based.
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awrtuin, no wimilur prmiiion Inis In n vnactod in any of the Annoinlon. 
American States.

The contention that the following provision in sec. 4ti37 of the 
Arkansas Digest shoulil I» construed in such a sense as would 
lender it applicable to cases involving claims for liens has I «en 
irjected: “ The fact that a married woman permits her husband to 
have the custody, control, and management of her separate 
propertv shall not of itself lie sufficient evidence tiiat she has 
relinquished her title to said property, but in such case the pre
sumption shall la- that the husband is acting as the agent or 
trustee of his wife" (/).

I/I Hof man v. McPaMn CM») SB Ark 217. :M Am. Ht. Hep. lilt. Ill S 
W 753. 'Ine court, after having pointe<l out that, in the earlier ease of 
Hadd v. Petere (1883) 41 Ark. 184, this sevtion hail l»een eimsinietl to mean 
that the husband shall not acquire title by the wife’s permission to use. control, 
or manage her property, continued thus: “The presumption it raws is for 
the protection of the wife’s property against the scigurc for the husband's 
debts. P makes the latter's control or management of the property evidence 
only of e agency for that purixise, and not of any power to bind the properly 
by the contract. If the presumption of the statute could In* resorted to for 
the purpose of shewing the authority to make a contract by virtue of which 
the wife's property may la* subjected to a lien, it might become an instrument 
for depriving lier of the rights it was designed to protect.” C.H.L.

BEST v. DUSSESSOYS. MAN.
Manitoba Court of Ap/ieal, Perdue, C.J.M., Cameron, Huijijurt and ç i

Dennistoun, JJ.A. AjtrH 27, 1920.
Vendor and purchaser ($ 1 E—28)—Agreement for male op land—

Assignment by way of security—Default -Judgment—Order
FOR PAYMENT—FAILURE -FORECLOSURE.

A judgment having been obtained by the vendor against the purchaser 
ami other encumbrancers for default under an agreement for sale of 
land which judgment provides for the payment of all moneys «lue on a 
certain date, failing which the agreement shall lie cancelled and rescinded, 
ami the purchaser not having fulfilled his obligation, the vendor is ent it led 
to the relief provided for in the judgment.

|Review of authorities.)

Appeal from a judgment of (lait, J., allowing an appeal from Statement, 
an order made by the refont* extending the time for payment 
into Court under an order previously made by him in the circum
stance# fully set out in his judgment, (1919), 50 D.L.R. 040.

C. H. Locke, for Mary Muys; C. P. Wilton, K.C., and //. W.
//. Knott, for C entrai Canada Investi! »nt Corporation.

Perdue, C.J.M.:—The plaintiff in this action is the vendor pwdM.CJ.il. 

in an agreement for the sale of land. The following facts are 
alleged in the statement of claim: The purchaser, one Charles 
Muvs, entered into an agreement in writing dated June 10, 1913,
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to purchase certain farm lands from the plaintiff for the sum of 
C. A. $12,000. Of the purchase money $2,750 was paid by Mu vs
Best transferring to the plaintiff another piece of land. The rest of the

Drasusntx Purr*m8e money was made payable in instalments falling due on
----- certain dates in the years 1014, 1915, 1916 and 1917. The final

Perdue CJ M
payment fell due on December 1, 1917. Interest at (>ri per 
annum was to lie paid on the amount from time to time remaining 
unpaid. On February 3, 1916, Muys assigned all his interest 
in the agreement and in the land to the defendants, the Central 
Canada Investment Corporation, Limited, as a security. This 
assignment was registered by way of caveat in the Land Titles 
Office.

On July 11, 1918, Muys executed a quit claim deed of the land 
to the defendant Dussessoys. In the agreement between the 
plaintiff and Muys it was provided that “time should lie in every 
respect the essence of the agreement.” At the time of filing the 
statement of claim, namely, December 12, 1918, there was still 
due for purchase money the sum of $3,892.30 and for interest the 
sum of $1,011.

Paragraph 7 of the statement of claim is as follows: “The 
plaintiff is willing and hereby offers to carry out the said agreement 
on his part.”

The relief claimed by the plaintiff is:—
That it tie referred to the Mauler of this Honourable Court to take the 

account of the amount due to the plaintiff under anil by virtue of the -.ti l 
agreement for sale and that a time may be fixed by this Honourable Court 
for payment of the amount so found to be due and that in default of payment 
being made within the time so fixed, that the payments already made under the 
said agreement may be declared forfeited and that the said agreement for xde 
be declared cancelled and rescinded and at an end, and that the defendants 
do stand absolutely debarred and foreclosed of and from all right, title, 
interest and claim to, in, for and out of the said lands referred to in the sahl 
agreement and described in paragraph 3 hereof.

A defence was put in by the Central Canada Investment 
Corporation, whom I shall call “the corporation,” disputing the 
amount due, claiming that Muys should be a party to the suit, 
and setting up the Moratorium Act. The corporation, however, 
did not ask for a return of the purchase money in the event of 
cancellation.

The judgment declares that the plaintiff is entitled to have the 
agreement “sjiecifically performed by the defendants" and orders
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and adjudge* the name accordingly. It then proceed* to order 
“that all neeensarv enquiries lie made, amount* taken, coat* 
taxed and proceedings had for the cancellation and foreclosure of 
the agreement," and refers it to the Master to take an account 
of the amount due to the plaintiff, etc., and that the Master do 
appoint a day 3 months after the making of his rejiort for the 
payment by the defendants of the amount found due. The 
judgment also directs an enquiry ns to subsequent encumbrancers, 
that they lie notified to come in and prove their claims, etc., also, 
that in case any of the encumbrancers neglects to prove his claim 
that his interest in the land be foreclosed. The judgment then 
orders that in the event of the defendants or the encumbrancers 
making default in payment according to the re|iort of the Master, 
that the agreement for sale "be declared determined, rescinded, 
cancelled, foreclosed and at an end and be delivered up to the 
plaintiff, and that payments made thereunder lie declared for
feited and that all improvements made iqwin the said lands la- 
declared the projierty of the plaintiff;" that possession of the 
land lie delivered to the plaintiff ; that the defendants and the 
encumbrancers, if any, who prove their claims "stand absolutely 
debarred and foreclosed of and from all equity of redemption in 
and to the said lands;” that any caveats filed by the defendant* 
or any |iersons claiming through or under them lie vacated and 
discharged, "and that the plaintiff shall be entitled to an order 
on their (sic) application therefor."

The reference directed by the judgment took place Indore 
the Master, who made his report on July 8, 1919. He found the 
amount due to the plaintiff on that date for principal and interest 
to lie $5,331.34. He calculated suliecquent interest for three 
months to lie $73.61, and this sum added to the other made 
$5.404.95 as the full amount due to the plaintiff on ( ictolier 8, 
1919, which was appointed as the last day for redemption lieing 
3 calendar months after the making of the report.

The corporation intended to make jiaymcnt in accordance with 
the report, but by reason of the absence from town of their 
solicitor who was in charge of the matter, the money was not 
paid by the day appointed. The plaintiff thereupon applied 
to and obtained from the Referee in Chandlers an order, dated 
October 11, 1919, by which it is ordered that the agreement of
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sale be cancelled, determined and at an end, that the defendants 
do stand absolutely debarred and foreclosed of and from all 
equity of redemption in the lands, that all payments made under 
the agreement an* forfeited ; that all improvements made on the 
lands are the property of the plaintiff, and that the defendants 
deliver up to the plaintiff immediate pOMMNon of the lands. It 
also orders that any caveat filed by the defendants be vacated and 
discharged.

On October 22, 1919, the corporation served on the plaintiff 
notice of motion tiefore the Referee in (’handers for an order 
vacating the final order of foreclosure, allowing the applicant in 
to redeem and extending the time for redemption. In the mean
time it had transpired that the plaintiff on the same day that the 
final order was made accepted a projtosal from Mary Muys, the 
wife of the original purchaser Charles Muys, to purchase the land 
for the price of $5,650 and he afterwards, in consideration of $100, 
gave her an option until April 1, 1920, to buy at this price. On 
the motion before the referee on Novemlier 25,1919, Mary Muys 
was made a party to the suit and it was ordered that U]>on payment 
of the sum of $5,453.81 into the Rank of Hamilton to the joint 
credit of the plaintiff and the accountant of the Court, on or before 
Decemlier 2, 1919, the final order of foreclosure he vacatwl and 
the plaintiff stand redeemed. It was admitted on the argument 
that the corporation paid in the redemption money in accordance 
with the tenus of the order. From this order Mary Muys ap]x*aled 
to a Judge in Chandlers. The ap]>cal was heard by Galt, J., and 
iIwmI by him (1919), SO DXJL M0. PVm this tost cidi 
present api>eal to this Court is brought.

It is important to note that the plaintiff in his statement of 
claim alleged that he was willing to carry out the agreement, on 
his part and offered to do so (par. 7). Ry this offer, it seems to 
me, the plaintiff waived the default of the pnrehaser and those 
claiming under him. In Kilmer v. B.C. Orchard Laud#, 10 D.L.R. 
172, [1913] A.C. 319, by the tenus of the agreement for sale the 
purchase money together with interest was pa vaille by instal
ments at si»ecifiod dates. Time was declared to Ik* of the essence 
of the agreement. In default of punctual payment at an api>ointed 
date of the instalment of purchase money and the interest then 
payable or any part thereof, the agreement was to be null and
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void; all payments made under the agreement were to lie alwolutely 
forfeited to the vendor, and the vendor was to Ik* at liberty to 
resell the property immediately. The vendor brought an action 
for cancellation of the agreement. The purchaser counterclaimed 
for s]M*cific performance and the money due was paid into Court. 
The trial Judge dismissed the action and decided in favour of the 
purchaser on the counterclaim: (1912), 2 D.L.R. 3<M>, 17 B.C.R. 
230. The Court of Appeal reversed the trial Judge and the 
purchaser apia-alcd to the Privy Council. Ixml Macnughten, 
who prci>ared the judgment of the Juilicial Committee, pointed 
out that the impondents, the vendors, had extended the time for 
the payment of the second instalment. When the extends! time 
claiwed without payment lading made the vendors brought the 
action. His Jxmlship held that the case was brought entirely 
within the ruling in In re Dagenham (T ham as) Dock Co. (1873), 
L.R. 8 Ch. 1022, that it was even a stronger case, for the penalty, 
if enforced according to the letter of the agreement, became more 
and more severe as the agreement approached completion, and 
the money liable to confiscation Uranic larger. The ap]>eal, 
therefore, was allowed and the judgment of the trial Judge 
n-stored, which gave the purchaser tin* right to specific per
formance.

In Steedman v. Drinkle, 25 D.L.R. 420, (1916] 1 AX'. 275, the 
aliovc case came up for discussion. In the Steedman case it was 
held that the parties haxing made time of the essence of the 
agreement specific performance would not be granted at the suit 
of purchasers who were in default in payment of part of the pur- 
chaw* money. Lord Haldane in delivering the judgment of the 
Board, after referring to the judgment in the Kilmer case, 10 
D.L.R. 172, [1913] A.C. 319, in so far as it gave relief against the 
forfeiture, proceeded as follow s, at page 423:—

So far the decision, which merely applied a well-known principle, is 
easy to follow, and in their Uinlship*’ opinion no far it governs the present 
case. Hut the Hoard went on to decree s|s*cilic |ierfominncc. As time was 
declared to he of the essence of the agreement, this could only have lieon 
decreed if their Ixirdship* were of opinion that the stipulation a* to time 
had ceased to lie ap|ilicalile. On examining the facta which were More 
the Hoard it ap|s*ars that their I/irdnhi|w proceeded on the view that this was 
*>. The date of imyment of the instalment which was not |wid had been 
i Mended, so that the stipulation had not hem insisted upon by the company. 
The learned counsel who argued the case for the purchaser contended that
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«lien lhe company hud submitted to |sstt|sme the dale of puyiuent lliev «-oui 1 
not any longer insist that tithe was of the esaeniv. Their Ismislii|is u|>|n 
to have adopted this view, aist on that footing alone to have iteened s|s-r, 
psrfsmiancs as count eret aimed.
, In ToaUy v. //mitres, (1918), 41 D.L.R. 190,13 Alta. L.R. 417, 
Wulslt, J., held that the effect of the Kilmer cage as above explained 
by Lord Haldane is that where time is expressed to be of the 
essence of a contract, consent to an extension of the time, even to 
another definite date, prêt ent» time from 1 icing any longer of the 
essence of the contract.

The remedy to which a purchaser who made default is entitled 
is shewn in Brieklee v. Snell, 30 D.L.R. 31, [1916] 2 A.C. 599. He 
cannot claim specific performance if he is in default—unless 
as pointed out in Sleedman v. Drinkle, 25 D.L.R. 420, [1916] 
1 A.C. 275, the default has been waived by the vendor; but he 
may apply to be repaid the money paid on account of the purchase 
less, of course, the loss and damage sustained by the vendor 
through the purchaser’s default. This rule was recently applied 
by the Appellate Division of the Supreme Court in Ontario in the 
case of a contract for the sale of goods: Brown v. H'aM (1919), 
45 O.L.R. 646. Meredith, C.J.C.P., after referring to the 
Bricklee case and the Sleedman case, said, at page 649: “So that 
the Privy Council at all events has gone pretty near to the rule 
that if the seller be fully compensated that is enough : a very 
reasonable rule, at all events under ordinary circumstances."

The above decisions are of importance in the present case in 
shewing how far the Courts will go in relieving against a forfeiture 
In this rase the plaintiff offers to carry out the agreement. He 
asks that an account be taken by the Court of the amount due to 
him under the agreement and that a time be fixed for payment. 
This offer in itself docs away with the condition that time is of the 
essence of the contract, and all provisions for forfeiture of moneys, 
improvements, etc., based upon that condition should fall with it. 
Plaintiff does not set out or allege in hie statement of claim any 
provision of the agreement giving to the plaintiff the right of 
forfeiture of the monies paid on account in case the purchaser 
makes default. Judgment, however, was pronounced and entered 
in the form above mentioned declaring a cancellation of the 
agreement and a forfeiture of the moneys already paid unless the 
amount of unpaid purchase money be paid on the day to be fixed
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by the Master. This judgment was not appealed from and hinds 
the corporation.

Suits for the cancellation of contracts for the sale of land and 
the forfeiture of moneys paid by purchasers on account of purchase 
money have been very common in this Province. The form of 
action adopted from time to time is shewn in Hudson's Hay Co. v. 
Macdonald (1887), 4 Man. L.R. 237, 480; ll'esl v. Lynch (1888), 
5 Man. L.R. 167; Canadian Fairbanks v. Johnston (1909), 18 
Man. L.R. 589. In the last mentioned case, Cameron, J., follow
ing lvillam, J., in Hudson’s Bay Co. v. Macdonald, sujsra, at page 
240, and Jessel, M.R., in Lysaght v. Eduards (1876), 2 Ch. D. 
499 at 506, suggested (at page 601), that one party to the contract 
may file a bill asking that a time may lie fixed within which the 
other party may perform it and that, in default of such |ierform- 
ancc, it may be rescinded.

In the judgment appealed from, 50 D.L.R. 640, (lait, J., 
pointed out the difference between the position of mortgagor and 
mortgagee on the one hand and purchaser and vendor on the 
other. This distinction is very clearly shewn in the recent case 
of Davidson v. Sharpe, decided in the Supreme Court of Canada; 
ante page 186. The judgment in that case was that, on default of 
patinent to the plaintiff of the amount found due, the defendant 
"thenceforth do stand alieolutely deliarred and foreclosed” from 
all right, title, interest and equity of redemption in and to the 
agreement and the lands, that the agreement lie cancelled and 
the moneys fiaid thereunder lie forfeited. After obtaining this 
judgment the vendor brought an action in another Province 
against the purchaser on the covenant in the agreement. It was 
held that the plaintiff could not maintain the action, the agreement 
being at an end.

In the judgment in the present case the expression used, 50 
D.L.R. at page 646, is "that the said agreement for sale lie declared 
determined, rescinded, cancelled, foreclosed and at an end." It 
also declares that the payments made under the agreement lie 
forfeited, and, at page 647,
that tlie <icfcn,lants stand absolutely debarred and foreclosed of and from 
all equity of redemption in and to the said lamia and that all caveats filed 
by the said defendants or any |»-raoris claiming through or under them lie 
vacated and discharged, and that the plaintiff shall lie entitled to an order 
on application therefor.

MAN.
C~A.

Dcbbesbotb.

Perdue. C.J V
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MAN.

C. A.
The reference to the “equity of redemption" seems to me 

to be needless. An equity of redemption is not involved in the
Best ease.

ssessotb The view I take of the judgment is that it was intended that,
----- on default in payment by the defendants, a final order might le

lu*, cis. out which would lie of evidential value in clearing the title
to the land. Liberty to apply was not expressly reserved by the 
judgment, but that was unnecessary under K.B. Kule OSS. I in 1er 
that rule any party may apply to the Court from time to time 
as he may be advised. Such application should lie made to a 
Judge sitting in Court or exercising the powers of the Court 
Fritz v. Hobson (1880), 14 Ch. D. 542, 561; Poisson v. Robertson 
(1902), 86 L.T. 302.

Where there is judgment for sjiecifir performance, as then- n 
in this case, and payment of the purchase money has lieen ordered 
at the suit of the vendor, if the purchaser makes default in pay
ment within the time appointed, the Court may on the application 
of the plaintiff order that the contract I* rescinded. The applica
tion in that case is made to the Court: Foligno v. Martin (1853), 
16 Beav, 586; Sweet v. Meredith (1863), 4 G iff. 207, 7 L.T. 664; 
Henty v. Schrder (1879), 12 Ch. D. 666; Clark v. Wallis (1866), 
35 Beav. 460; Hutchings v. Humphreys (1885), 54 L.J. (Ch.) 650, 
52 L.T. 690. I agree with Galt, J., that the Referee in Chambers 
had not power to extend the time fixed for redemption under the 
judgment and Master's report. The powers conferred on the 
referee by the rules and practice in regard to mortgage fore
closures do not extend to suits for sjiecific performance or cancella
tion of agreements for sale of land. If anything in the nature of a 
final order declaring the cancellation of the agreement is required,— 
and 1 do not say that such an order is necessary—that order 
should, 1 think, under the nlsivc authorities, lie made by a Judge 
in Court or by a Judge in Chandlers exercising the powers of the 
Court under Rule 462. It is only necessary to glance at the final 
order made in this suit by the referee to see how widely it ditiers 
from the ordinary final order of foreclosure in a mortgage suit. 
The order is in fact a final or declaratory judgment. It declares 
that the agreement of sale is cancelled and determined, that the 
payments made under it are forfeited, that the improvements are 
the property of the plaintiff and the defendants are ordered to
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deliver to the plaintiff immediate pofwioa of the land. But 
the order goes still further. It orders that any caveat filed by 
defendants or any person claiming under them be discharged.
The effect of the order made by Galt, J., is that the referee's order 
of October 11, 1919, stands, for whatever validity it may i>osaess.
1 have reluctantly come to the conclusion that the ap|»eal must lie 
dismissed. This leaves the matter in a very unsatisfactory condi
tion. The plaintiff, the vendor, retains the land and also the 
money paid, being much more than half the purchase money,
Uwdes interest. This is contrary to the established equitable 
principle, that the vendor cannot have the land and the purchase 
money also: See Davidson v. Sharpe, ante, at page I Kb. The 
balance of the money is now in Court; the purchaser is anxious to 
complete the purchase; he was only prevented from doing so by 
a slip on the part of his solicitor. In such a case it would le 
unfortunate if some means cannot le found to prevent so manifest 
an injustice from leing penetrated. Mrs. Muys is no longer a 
party to the suit, the order of November 25, 1919. making her 
a party having teen set aside. 1 cannot see how she is in a I letter 
posit ion than the plaintiff.

Camkron, J.A.:—It is sought to make the doctrine of the cumeroe. ja. 
Courts of Chancery that a mortgagee* is liable to le redeemed after 
he has obtained a final order of foreclosure applicable to the 
relations existing between a vendor and purchaser under such an 
agreement as is in question in this case. If this contention lie 
upheld an entirely new departure will be established and a tenu 
added to the contract not hitherto recognised.

The rights of a mortgagor to reopen a final order of foreclosure 
are set out by Ixnd Jessel in the well-known case of Cam/Ml v.
Ilolyland (1877), 7 Ch. D. ltiti, where a foreclosure was opened up 
as against a purchaser after the date of the foreclosure al isolate.

A mortgage, in the modern acceptation of the term, in a security created 
by contract for the |wy nient of a debt already due or to become due, or of a 
priKent or future advance, effected by mean* of an actual or executory con
veyance of real or personal property, charging the mortgaged property with 
the imvinent of the money secured, redeemable at law only according to the 
"trict legal coalition* of the conveyance, but redeemable in equity inde
pendently of *ueh condition*, and enforceable, in default of payment, by 
forecloHurr or sale in lieu thereof. (Coote'a Uw of Mortgage* ■ h. 2,i, page <i.)

According to the aliove definition, a mortgage ari*e* out of contract 
between a debtor and a creditor for the payment of a debt or loan ; and herein

MAN.

C. A.

Best

Dvhkkhhoyb.

Perdue. C.J.M.
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C. A.

Best
v.

Dussessoys.

it is distinguished from a charge arising by operation of law, either undo! a 
judgment or «•barging order made by a Court of eompetent juriwin-teni, 
or by way of lien as incident to contracts in which the imrlics stand in 
relation to each other than that of debtor and eicditor by virtue of the mort
gage efintrnet itself, as, e.g., vendor and purchaser, solicitor and client, and 
factor an«l principal. (Coote's Law of Mortgages, (ch. 2) page* 6.)

Some of the extraordinary characteristics that have been 
imposed U|>on a mortgage security are set forth in the judgment 
of Lord Bramwell in Salt v. Marquess of Northampton, [1892] 
A.C. 1, eited in Galt, J’s judgment, 50 D.L.R. 040, at page 640. 
1 quote the following further sentence from Lord Bramwell’s 
decision at page 19: “It seems that a borrower was suclt a 
favourite with Courts of Equity that they would let him break 
his contract and, perhaps, by disabling him from binding himself, 
disable him from contracting on the most advantageous terms to 
himself."

But the purchaser under the agreement in this case was not a 
borrower. He was not giving a security for payment of a debt. 
He entered into a contract with the vendor for the purchase of 
certain lands on certain terms of payment and otherwise on the 
performance of which the vendor agreed to convey and time was 
made the essence of the contract. Nothing has been paid on the 
agreement since November 2, 1916.

There is no reason and no authority to justify the imposition 
on such an agreement as that before us of a right to re-open the 
first order made by the referee in the circumstances. To do so 
might, as in this case, be nothing short of judicial legislation. It 
would affect the rights a third party acquired in good faith. It 
would create an insecurity in the vendor's rights under his con
tract. It would be further enlarging the purchaser’s rights and 
privileges against the vendor which are surely already sufficiently 
extensive.

As I understand the present situation in this Province, the 
contention made by the appellant on this motion would, if given 
effect to, give the purchaser under an agreement of sale a privilege 
not enjoyed by a mortgagor under a mortgage pursuant to the 
Real Property Act, R.S.M., 1913, ch. 17. The section under 
which the Supreme Court decided Williams v. Box (1910), 44 
Can. S.C.R. 1, was repealed in 1911.

The practice followed in this case of securing a rescission 
of the agreement through an action for specific performance has
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licen well established in this Province. There is no particular 
virtue in calling the order made pursuant to the judgment a final 
order of foreclosure. That is a term which is usually confined 
to a final order in an action for foreclosure of mortgage. But 
as applied to the first order of the referee in this case it is merely 
descriptive and cannot affect its meaning and sulistanee and to 
call it such has no legal effect. It might just as well lie called an 
“order" or “final order” or “order pursuant to judgment" or 
“order for rescission."

I would affirm the order made by Galt, J.
I am fortified in these views by the recent decision of the 

Supreme Court in Davidson v. Sharpe, ante, page 186, where an 
action was brought by a vendor in Saskatchewan to recover on a 
judgment obtained against the defendant in the Supreme Court of 
British Columbia, or alternatively on the agreement for sale on 
which the action in British Columbia was taken. It was held 
that vendor could not recover. Mr. Justice Anglin says:—

The anomalies introduced by Courts of Equity in regard to the relations 
between mortgagor and mortgagee do not exist in regard to vendor anil 
purchaser. A judgment or orde, declaring that on the hap|icning of a certain 
event an agreement for sale shall he cancelled and at an end means precisely 
what it says and not merely that the plaintiff shall thereupon lie entitled to 
have it cancelled and put an end to. When the purchaser under the order 
of the Chief Justice of British Columbia made default the agreement ceased 
to exist and the foundation for any right of personal recovery from the pur
chaser (except for costs) was gone. The purchaser hud no further right 
to the land and the Court has no jurisdiction to restore him to his former 
position. The vendor has the land. He cannot have the purchase-money

In this present case the purchaser or those claiming under 
him has no further right to the land and the Court has no juris
diction to restore them to their former position.

I think the order made by Galt, J., was right and this appeal 
must be dismissed.

Hagqart, J.A.:—I think that substantial justice will be done 
in this case by allowing the defendants The Central Canada 
Investment Corporation, Ltd., to redeem. McCaul on the 
Remedies of Vendors and Purchasers devotes a section under the 
heading of “Definition of Forfeiture," ch. 4, sec. 4, sub-sec. (B.), 
to the discussion of the questions that were raised before us on the 
argument. The author there says, at page 92:—

Here again the necessity of a clear definition of terms presents itself. 
Belief against forfeituret Forfeiture of what? Is it the money that has

MAN.

cTÂ.

DvasKsaors.
Cameron, J.A.

Haggart, J.A.
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been paid to the vendor and which ho seeks to retain that is “forfeited,” or 
is it the equitable estate of the purchaser, or both?

And in the author’s text he cites very freely from the reasons 
of Stuart, J., in C.P.R. v. Meadow* (1908), 1 Alta. L.R. 344. I 
shall cite the author’s words, which appear to me to be very 
applicable in the present case (at page 92) :—

At law the money had to lie paid on the day named, but as long as the 
purchaser came in in a reasonable time and was not guilty of laches he could 
get specific performance if he went into equity. In granting specific |kt- 
formance at the suit of the vendor, the Courts always fixed a day for the 
payment of the money necessarily much later than the date fixed in the 
agreement, and there are numerous cases where, although the purchaser did 
not pay on that day, a new day was given. Surely this is relieving against 
a forfeiture. Moreover, such a course is, in my view, the only thing that can 
in strictness be called relieving against a forfeiture, I mean the course of 
preserving by postponement after |M>stponement the rights of the purchaser 
under the agreement. What, it must be asked, is the right of the purchaser 
under the agreement which the Court will endeavour as long as possible to 
preserve from destruction? The right is simply to have a conveyance of 
the land upon payment of the purchase-money. The Court, I grant, will 
struggle to preserve that right for the purchaser a long as it possibly can, and 
does so by naming new days for the payment. But if the purchaser will not 
or cannot pay there comes a time when it is impossible to preserve liis rights, 
simply because he is, in the last resort, the only one who can preserve them 
and that only by exercising them. The purchaser who has paid some money 
under an agreement of sale has, as I conceive it, two interests, first, an interest 
in the property to the extent of the money paid; second, a right to receive 
a title when he pays the balance. I agree that the Court may and ought, 
with certain limitations presently to be mentioned, to preserve the first from 
forfeiture. I agree also that it will, as long as possible, preserve the second 
right by postponements of the day for completion, but I cannot agree that 
when the Court lays its own hands upon the property and orders a sale, 
calling in a new purchaser and forcing a new’ agreement, it is thereby merely 
preserving from destruction the purchaser’s rights under the agreement, which, 
as I have said, are merely that he may pay the purchase-money and receive 
a title. This latter alone can, in my view, be called a relief from forfeiture. 
By ordering a sale the Court gives the purchaser something vastly different 
from his rights under the agreement. Instead of preserving his right to pay 
the purchase-money and get a title, it allow’s a new party to pay, not the 
purchase-money, but other purchase-money, under a new agreement, and 
to get a title, and it gives the original purchaser not his rights under the 
agreement, but the proceeds of the sale.' By ordering a sale the Court is not 
relieving against a forfeiture, it is actually enforcing one. Once the property 
is sold under a decree the purchaser’s right to get that property upon payment 
of money is forever gone, and instead he may have a judgment against him 
enforceable by execution if there happens to be a balance still due after the 
application of the proceeds. This only makes it clearer that it is impossible 
in the nature of things to avoid a forfeiture in the long run if the purchaser 
will not or cannot exercise his rights by payment. In my view it is no answer
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to nay that the Court gives him or preserves him his rights by giving him 
the benefit of the proceeds of the sale. The purchaser has, as I have said, a 
pecuniary interest in the property to the extent of payments made. He lias 
no /ter uniary interest beyond that; he has simply a light to get the title if he 
pays the balance. That is a different thing altogether, in my view, from a 
pecuniary interest in the property over and above the amounts paid, and it 
is this non-existent pecuniary interest that the Court gives him when it 
hands over to him or to his benefit the proceeds of the sale beyond what 
he has paid . . .

We all know what is meant when we say that equity relieves against the 
|ienalty on a bond—it is simply that the Court will not allow the obligee to 
enforce payment of the penal sum according to the letter of the bond, where 
there is only a smaller sum due, or ascertainable as damages. . . . 
The forfeiture against which equity relieves for breach of condition in a lease 
is clearly the forfeiture of the term, it has no relation to moneys paid for 
rent ; and so with mortgages. “The absolute forfeiture of the estate at common 
law on breach of the condition was, in the eye of equity, an injustice* and 
hardship;" (Cooteun Mortgages, page 11), and it was against this the Court 
relieved; the expression “forfeiture” was never applied to moneys paid to 
the mortgagee whether on account of principal or interest.

MAN.

C. A.

Dussebsoys.

Hagg&rt, J.A.

The foregoing citations set forth the law and the procedure in 
reference to the subject matter of this suit.

The case of Campbell v. Holyland, 7 Ch. D. 106, was cited 
to us on the argument as to the treatment of mortgagors and 
mortgagees as to the opening of foreclosures even after the order 
of foreclosure is absolute. In such a case it was held the mort
gagor could redeem after the order for foreclosure was absolute and 
notwithstanding that after the on 1er the mortgagee may have 
disposed of his interest to a purchaser, but whether or not he 
should be allowed to redeem lies in the discretion of the Court and 
depends on the circumstances of each particular case and there is 
discussed the general nature of the circumstances under which 
foreclosure may be opened.

I think that substantial justice would lie done to all parties 
here by allowing the loan company to redeem and extending the 
time for payment into Court.

Since the argument our attention has been directed to a very 
recent case of Davidson v. Sharpe, ante, page 180. That was a 
case of the sale of land. The vendor sued on the agreement. 
The vendor took an order providing that on default of payment 
within a fixed period the purchaser should be foreclosed and the 
agreement cancelled. The question arose whether the vendor 
could sue in another Province on the personal covenant. I do
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MAN~ not think that the circumstances were such that they apply to the
C. A. case before us.
Best There is no question about it that this Court has the power

_ *• to grant the relief asked for by the defendants, the Central Canada
Dussessoys.

----- Investment Co.
Henan. J.A. ^ new day should 1m? appointed for the payment of the moneys 

in question and I think in justice to all the parties these defendants 
should pay the costs of this appeal and the costs necessitated by 
their application for a new day.

Dennietoue,j a. Dennistovn, J.A.:—On April 15, 1919, by a judgment of the
Court of Kings Bench, pronounced by Mathers, C.J.K.B., the 
plaintiff was declared entitled to specific performance of an 
agreement for the sale of land set forth in the statement of claim.

The judgment went on to provide for a reference to the 
Master at Winnipeg to take accounts of the amount due to the 
plaintiff and that “the Master do appoint a day three months 
after the making of his report for the payment by the defendants 
at such time and place as the Master shall direct of the amounts 
so found due.” The judgment further directed a reference as to 
subsequent encumbrancers and the taking of their accounts and 
the settlement of their priorities.

Then followed a direction that uix>n the defendants or any 
added party paying the amount so found due at such time and 
place the plaintiff should transfer and convey the lands to the said 
parties or to whom the Master should appoint.

Lastly the judgment provided in the event of the defendants 
or encumbrancers (if any) making default in payment according 
to the report of the Master,
that the said agreement for sale be declared determined, rescinded, cancelled, 
foreclosed, and at an end and lie delivered up to the plaintiff, and that pay
ments made thereunder be declared forfeited and that all improvements made 
upon the land he declared the property of the plaintiff and that the defendants 
deliver to the plaintiff immediate possession of the said lands and that the 
defendants and the said encumbrancers, if any, who have proved their claims 
stand absolutely debarred and foreclosed of and from all equity of redemption 
in and to the said lands and that any caveats filed by the said defendants or 
any persons claiming through or under them be vacated and discharged, and 
that the plaintiff shall be entitled to an order on his application therefor, 
and doth order and decree the same accordingly.

This is a drastic judgment and if the defendants had seen 
fit to appeal it would in all likelihood have been reformed in
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accordance with the decisions of the Judicial Committee of the 
Privy Council in Kilmer v. B.C. Orchard, 10 D.L.H. 172, [1913] 
A.C. 319; Steedman v. Drinkle, 25 D.L.H. 420. [1910] 1 A.C. 275; 
and Brickies v. Snell, 30 D.L.H. 31, [1910] 2 A.C. 599; hut no 
objection was taken to the form of tin* judgment and it cannot lie 
questioned or reformed in these proceedings.

This judgment w s taken into the Master's Office and on 
July 8, 1919, he made a report finding due to the plaintiff the sum 
of $5,404.95 for principal, interest and costs payable on October 
8, 1919, and directing same to be paid into a designated bank on 
or before that date.

Default in payment having been made an ex parte ap] lication 
was made to the Referee in Chambers on behalf of the plaintiff 
and on October 11, 1919, the referee made an order declaring the 
agreement for sale referred to in the statement of claim cancelled, 
determined and at an end and the defendants foreclosed, and 
otherwise as set forth in the judgment of the Court above set 
forth.

On October 18, the plaintiff, believing the agreement to be 
determined and that he had a right to deal with the land, gave 
an option to purchase at $5,650, to one Mary Muys, who paid 
him the sum of $100 therefor. She was the wife of the original 
purchaser of the lands and had knowledge of the proceedings 
taken by the plaintiff to determine the agreement, the purchaser’s 
rights under it having passed into the hands of the defendant the 
Central Canada Investment Corporation, Ltd.

On October 30, the solicitors for this company, who had been 
instructed to pay off the plaintiff in accordance with the Master’s 
report, discovered that through error and oversight on thc*ir own 
part the day fixed by the Master had gone by and that meantime 
Mary Muys had acquired rights in the land under her option to 
purchase. They moved promptly and on November 25, 1919, 
the Referee in Chambers made an order joining Mary Muys as a 
party defendant in the action and providing that on payment into 
Court of $5,453.31 on or before December 2, 1919, his order of 
October 11 should be set aside, and the plaintiff stand redeemed.

The plaintiff did not appeal but Mary Muys did and her 
appeal was allowed by Galt, J., 50 D.L.H. 640, from whose order 
this api>eal is taken.

MAN.

C. A.

Bk.ht

Dvksebsoys.

Diiir.ihtnun, J.A.

1^*—52 D L.R
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Under similar circumstances had this been a mortgage* contract 
C. A. there can he no doubt relief would have l)een given to the mort-
But gagor and the time for redemption extended, notwithstanding the

Dvssehhoyk a new I)ur(*haser had intervened, for there is authority
----- for holding that a purchaser who contracts with a mortgagee in

possetsion even after final order of foreclosure has notice* that his 
vendor may lx* redeemed by order of a Court of Equity and that 
the order for redemption will prevail over his agreement to pur
chase if the Court thinks fit to so direct: Campbell v. Holylnnd, 
7 Ch. D. 166; Johnston v. Johnston (1882), 9 P.R. (Ont.) 2.')!); 
Independent Order of Foresters v. Pegg (1900), 19 P.R. (Ont.) 254.

The contract in question is not a mortgage* contract but one 
for the sale and purchase* of lunel, and the rights of the parties 
are* not the same. The Courts have in recent years consistently 
refused to regard a defaulting purchaser as entitled to the rights 
and remedies which have become associates! with a defaulting 
mortgagor “that spoiled child of equity.”

A purchaser who is in default, time being of the essence of the 
agreement, has no right to specific performance, and so soon as 
the contract has lx*en determined, he has no further right to the 
lane! and the Court has no jurisdiction to restore him to his former 
position: Steedman v. Drinkle, 25 D.L.R. 420, [1916] 1 A.C. 275; 
Davidson v. Sharpe, ante page 186.

The judgment of the Supreme Court of Canada in Davidson 
v. Sharpe has very recently been delivered and was not referred 
to upon the argument of this appeal. It has an important bearing 
uj>on the point under consideration.

Anglin, J., says as follows, ante page 194:—
By taking a foreclosure judgment the mortgagee does not take the 

property for his debt. The judgment notwithstanding its absolute form is 
construed as merely authorizing him to do so. The foreclosure judgment in 
the mortgage action is merely a means of enforcing the mortgage contract, 
which it deals with as subsisting; whereas the judgment for rescission or 
cancellation of a contract between vendor and purchaser is a judgment not 
for the enforcement but for the extinguishment of the contract. When 
the vendor sought and obtained a judgment fixing a period for payment and 
providing that on default “the agreement shall be cancelled and at an end 
and all monies paid thereunder forfeited to the plaintiff,” he elected, in my 
opinion, on that event happening to take the property in satisfaction of so 
much of the purchase money as then remained unpaid.

In the present ease the plaintiff Best sought specific per
formance and in default of payment within a fixed time deter-



ruination of the contract ; he asked for no jrersonal relief against 
the defendant. He had no right under the judgment to issue 
execution. He made1 his election from among several remedies 
open to him as discussed by Lamont, J., in Standard Trust v. 
Little (1915), 24 D.L.R. 713, 8 S.L.R. 205, approved by Anglin, J., 
in Davidson v. Sharpe, ante page 180, and has taken the necessary 
steps to put an end to the contract in the manner directed by the 
Court of King’s Bench.

The judgment provides that in the event of the said defendants 
or the encumbrancer’s making default in the payment according 
to the report of the Master the said agreement for sale “be 
declared determined, rescinded, cancelled, foreclosed and at an 
end” and “that the plaintiff shall be entitled to an order on his 
application therefor and doth order and decree the same accordingly.”

This differs somewhat from the form of the judgment in 
Davidson v. Sharpe, ante page 180, which was as follows: “In 
default of the defendant paying to the plaintiff what shall lx* 
certified to Ire due to her as aforesaid by the time aforesaid that 
the defendant thenceforth do stand absolutely debarred and fore
closed,” etc. Of this Anglin, J., ante page 195, says:—

A judgment or order declaring that on the hap|)ening of a certain event 
an agreement for sale shall he cancelled and at an end means precisely what 
it says, and not merely that the plaintiff shall thereupon he entitled to have 
it cancelled and put an end to. When the purchaser under the order of the 
Chief Justice of British Columbia made default the agreement ceased to

Dvssessoys

Denniatoun, J.A.

j

In my opinion the judgment of Mathers, C.J.K.B., in this case 
terminated the rights of the defendants under the contract when 
they made default and no further or final order was necessary.

Provision was made by the judgment itself for the issue of a 
further order no doubt to enable the plaintiff to clear up his title 
in the Land Titles Office, and as evidence that default in payment 
into the bank had been made.

This order was, in accordance with the usual practice, made 
by the Referee in Chambers, who acted upon the direction contain
ed in the judgment that upon default “the plaintiff shall be 
entitled to an order on his application and doth order and decree 
the same accordingly.”

Objection has been taken on this appeal to the jurisdiction 
of the Referee in Chambers to pronounce a foreclosure order in
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other than a mortgage action. Attention is directed to the words 
of the judgment quoted to shew that the referee did not presume 
to act ui>on his own authority. The contract had been terminated 
by the judgment and that judgment directed an order to issue when 
default occurred for the purpose of advertising the fact to all 
concerned. The referee did nothing more than was authorize! 
by the judgment. His order of October 8 did not affect the 
rights of the parties in any way and his order of November 
setting aside his own order, could in no way restore the rights 
which had lieen settled by the judgment. It was properly set 
aside by the order of Galt, J., now appealed from, and I ague 
with the reasoning of the Judge upon which his order was based.

This appeal should be dismissed with costs.
Appeal dismissed.

ALTA.

s"c!

Harvey, C.J.

RURAL MUNICIPALITY OF STREAMSTOWN v. REVENTLOW- 
CRIMINIL.

Alberta Supreme Court, Appellate Division, Haney, C.J., Beck, lies, am 
Hyndman, JJ. February IS, 1920.

Taxes (§ III F—149)—Non-payment—Forfeiture of land—Confirma
tion—Notices—Impossibility of complying with Act—Sus
pension of proceedings.

Where the methods of giving the notices required by sees. 314, 316 
(4) and 316 (5) of the Rural Municipalities Act (Alta.), 2-3 Geo. V , 
1911-12, eh. 3, become illegal by the outbreak of war and are prohibit et 1, 
proceedings which rest on the giving of such notices are suspended until 
such notices can be legally given.

Appeal by defendants from the trial judgment in an 
action to set aside a sale of land for non-payment of taxes. 
Affirmed.

S. B. Woods, K.C. and R. D. Tight, for appellant.
Frank Ford, K.C., and C. F. Newell, K.C., for respondent. 
Harvey, C.J.:—The plaintiff was, at least from 1912 on, 

the owner of three sections of land in the defendant municipality. 
She was assessed for them by the name “ Hoy<is, Lillian, Countess " 
and the address given was “c/o Oldfield, Kirby & Gardiner, Win
nipeg."—Hoyos being apparently her maiden name, and Oldfield, 
Kirby & Gardiner being agents who paid the taxes prior to the 
year 1914. It is stated by counsel that the certificate of title 
is ir the plaintiff’s name as in this action and that her address
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is there given as Fiume, Austria, and in the evidence the secretary- 
treasurer says he sent a notice to “Alice Lillian Reventlow-Crim- 
inil. Fiutne, Austria-Hungary,” by registered ]x>st as well as to 
Oldfield, Kirby & Gardiner. When giving this evidence he is 
asked what he is reading from and he answers “Tax Enforcement 
Return, here is the Certificate of Registration.”

Neither the Tax Enforcement Return nor the Registration 
Certificate is an exhibit though they were, as appears, in Court 
at the trial and I think it is sufficiently clear that the name and 
address for which the notice was sent to Fiume were those shi wn 
by the Registrar’s abstract since the Act requires notices to be 
sent to the persons “shown by the records of the land registration 
district within which the lands lie, or by the said return to have 
any interest in the lands mentioned in the said return in ;vspect 
of which confirmation is desired and whose post office address 
is she wn by said records or return.” (Sec. 314, ch. 3, of the 
Rural Municipalities’ Act, 2-3 Geo. V., 1911-12) (Alta.).

It was also assumed as a fact by counsel and the trial Judge 
that the plaintiff was in fact a resident of Fiume.

Owing to the outbreak of the war in August, 1914, her agents 
in Winnipeg found themselves unable to communicate with her 
and the taxes for 1914 were not paid. In the fall of 1915 the 
defendants took proceedings to have the lands forfeited in accord
ance with the provisions of the Act and it was in that regard 
that the notices above mentioned were said to have been sent. 
A tax enforcement return was confirmed and registered in the 
Land Titles Office, and the requisite year having expired cer
tificates of title were obtained in the name of the defendants.

Under the Act the lands can then be sold with the approval 
of the Minister. An application was made as promptly as 
possible and authority obtained to offer the land for sale at auction. 
Although all the steps were taken apparently as expeditiously 
as possible it was December, 1916, before the land could be sold.

A few days before the expiration of the period of redemp
tion in November, 1916, the plaintiff’s agents, having obtained 
sufficient money for the purpose, redeemed one section. Between 
the expiration of that period and the date of the sale a New York 
attorney advised the defendants that a sister of the plaintiff 
being in New York wished to redeem the land. No monev how-
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ever was forwarded and the defendants proceeded with the sale 
and at the auction the lands were sold for alwut one-quarter of 
their asaesstnl value.

Before the sale was approved by the Minister a caveat was 
filed and the Minister refused to consider the matter further 
until the dispute was settled. Notice was given to the plaintiff 
to remove or maintain the caveat and this action was brought 
to sup]K>rt the caveat. An application was made to dismiss tin- 
action on the ground that the plaintiff was an alien enemy who 
could not resort to the Courts during the war. The Master 
held that it was the defendant's own act in giving the notice 
that brought alout the action and that it should not le dismissed. 
Although this was not appealed from it was argued in this appeal 
that it was wrong lecause the plaintiff was really responsible 
lecause she filed the caveat. The matter is, I think, not open 
for argument now, but I do not hesitate to say that in my opinion 
the Master was right. The caveat was nothing but a notice that 
the plaintiff claimed an interest in the land. The notice of the 
defendants was on the contrary an invitation to the plaintiff to 
bring the action and that, in default her claim would Ik* lost. In 
In re Merten's Patents, [1915] 1 K.B. 857, 32 R.P.C. 109, 112 
L.T. 313, it was held that an alien enemy had a right to launch 
ami carry on an apix*al from a judgment against him. The 
principle* of that decision is, I think, applicable.

As I have already indicated the municipality in order to obtain 
the forfeiture must give certain notices to the persons interested. 
These notices are provided for by secs. 314, 316 (4) and 316 (5) 
all of which must be sent to the recorded address. It w as necessary 
therefore for the municipality to send these notices to a person 
within an enemy country.

In Esposito v. Bowden (1857), 7 El.& Bl. 763, Willes, J., deliver
ing the judgment of the Court of Exchequer Chamber, at page 
779, said that it was finally established
that one of the consequcneen of war in the absolute interdiction of nil commer
cial intercourse or cnrre*|xmden<-e between the subject a of the hostile countries 
except by the permission of their respective sovereigns.

In the other case, to which I have already referred, cited 
also under the name Porter v. Freudenberg, Lord Reading, C.J., 
delivering the judgment of a very strong Court of Appeal, re
affirmed the declaration of Scrutton, J.
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In lx)th cases however it was pointed out that what was meant 
by “enemy alien” or “enemy subject” was a person subject 
even though only temporarily, to the enemy sovereign by residing 
within his jurisdiction and did not include an alien enemy re
siding within our own country.

Porter v. Freudenberg, supra, holds that while an alien enemy 
may not maintain an action for his benefit yet an action may 
be maintained against him for the lienefit of the plaintiffs, but 
Lord Reading points out, at page 887, that the alien enemy is 
“according to the fundamental principles of English law entitled 
to effective notice of the proceedings against him.” He also 
ixiints out that substituted service cannot lx* made when ]>ersonal 
service would not lx* legally possible and that it must lx* shewn 
that knowledge will reach the defendant by the service proposed 
to lie adopted.

The Canada Gazette of March, 1915, contained a notice 
from the Imperial Foreign Office in which the following ap
pears:—
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Private letters to Germany and Austria-Hungary thrmmh neutral 
countries are now allowed to Ik* forwarded subject to the usual («militions 
of censors a ip. Letters cannot, however, Ik* forwarded direct to Germany or 
Austria-Hungary. British subjects and others wishing to communicate 
with friends in enemy countries must forward their letters through an ageiicx 
in a neutral country and eorres|K>n<lents may select their own agency.

This of course does not purport to be a statute or on I 
in-council but presumably is a notice of the Sovereign’s V ne 
to communicate with persons in the enemy country wl as 
the cases shew would Ire otherwise illegal. It does not, I. ever, 
authorise a direct communication but distinctly gives notice of 
the illegality of that method.

This is not the case of a municipality being required by statute 
to do something which subsequently becomes illegal and thereby 
the doing of which may be excused.

It is the case of the impossibility of complying with one of 
the conditions of its acquiring certain rights. Until the Legis
lature dispenses with that condition it cannot acquire the rights 
consequent upon the performance of the condition. In that 
regard 1 agree with the trial Judge that the Act was made with 
regard to peace and not war conditions but it was quite competent 
for the Legislature to adapt it to the war condition if it thought
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a great mass of legislation simply for the purpose of adaptation 
to war conditions.

The purpose of sending the notice as required by the statute 
is to give notice to the persons to whom it is to be sent. To 
give that notice in the manner required by the statute had U- 

Rsventlow- r0,np illegal by the outbreak of the war and was therefore pro- 
Chiiiinil hibited and the right of the municipality to take the proceedings 

which must rest upon the giving of such notice was in my opinion 
suspended until such notice could lie legally given. It is of no 
consequence in this regard that the plaintiff was in fact a subject 
of Austria-Hungary. It would have been the same if she had 
been a British subject residing there.

For this reason I am of opinion that the confirmation pio- 
ceedings were a nullity and I would dismiss the appeal. The 
defendants should pay the costs of the appeal. There might lie 
circumstances under which costs would not be given against a 
municipality in an action such as this but as I stated in the argu
ment I can sec no justification for the defendants having brought 
this appeal. All they could be entitled to whether they win or 
lose is their taxes, costs and expenses, and the judgment appealed 
from gives them all of that. It creates some suspicion that they 
should appeal under such circumstances.

I may also add that there are other grounds upon which I 
think I might have come to a conclusion adverse to the defendants 
which would have given the plaintiff the same benefit but which 
I have not deemed it necessary to consider.

Beck, J.:—This is an appeal from the judgment of Stuart, J. 
who gave judgment for the plaintiff subject to the fulfilment of 
certain conditions.

The claim of the plaintiff set up in her statement of claim 
and in -amendments thereto is in substance as follows : The plain
tiff is the rightful owner of the whole of sec. one in tp. 53, and the 
whole of sec. 35, in tp. 52, range 3, west of the fourth meridian, 
and the title to these lands stood in her name in the register in 
the Land Titles Office. The defendant municipality has illegally 

nd wrongfully attempted to dispose of these lands for arrears of 
taxes.
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The plaintiff in order to protect her interest registered a 
caveat on January 23, 1917.

The defendant municipality by notice dated February 12, 
1917, notified the plaintiff pursuant to sec. 89 of the Land Titles 
Art that the caveat would tease to have any effect after the 
expiration of 00 days next ensuing the date of the service of 
the notice unless in the meantime the plaintiff should have taken 
proceedings on the caveat and the plaintiff accordingly brought 
this action.

The defendant municipality became the registered owner 
of the lands by means of proceedings under the llural Muni
cipalities Act, 2-3 Geo. V., 1911-12 (Alta.), ch. 3, following on 
failure of the plaintiff to pay the taxes against the lands.

The plaintiff alleges certain specific instances on non-compliance 
with the provisions of the statute.

The plaintiff also (by amendment) asserts that the defendant 
municipality in making the assessment of the lands illegally 
and fraudulently made the assessment of the plaintiff's lands 
and the lands of other non-residents at a rate per acre higher 
than the lands owned by residents, and fraudulently endeavoured 
to collect from the plaintiff such an amount as would make the 
taxes unequal and by reason thereof the assessment against the 
plaintiff's lands is void.

The plaintiff for the sake of peace and without admitting 
the validity of the assessment and taxation or of the forfeiture 
proceedings offered to pay all arrears of taxes, penalties and ex- 
jienses if the defendant municipality would transfer the lands 
to the plaintiff, but the defendant municipality refused to do 
so.

The defendant municipality wrongfully purported to attempt 
to make a sale of the lands; the purchase price obtained at the 
purported or attempted sale is grossly inadequate, and the pur- 
|x>rted or attempted sale is unfair to the plaintiff and was not 
bond fide. The Minister of Municipal Affairs has not approved 
of the alleged sale, his approval being essential under the pro
visions of the Rural Municipalities Act, or, alternatively, if 
the Minister has given his approval of the offering of the lands 
for sale such approval was given conditional u]x>n the lands living 
advertised for sale in a specific manner, which was not done.

ALTA.

8. C.

Hvral
Mcnicipal-

ITY

Stkeams-
TOWN.

Reventlow-
t'HlMIML 

Beck. I.



272 Dominion Law Reports. (52 D.L.R.

ALTA.

8. C.
Rural

Mcnicifal-

Streamb-

Reventmjw-
Crimiml

Beck. I.

The plaintiff claims: 1. An order continuing the caveat. 
2. A judgment sulistantiating the interest claimed by the plain
tiff in the lands. 3. A judgment to enforce the defendant muni
cipality to transfer the lands to the plaintiff. 4. Costs. 5. Fur
ther or other relief.

The lands appear in the issessment roll of the defendant 
municipality for the year 1914 (the year in question) assessed 
under the name of “Hoyos, Lillian, Countess, c/o Oldfield, Kirby 
& (lardiner, Winni|>eg.”

Each of the four quarter sections of sec. 35 was assessed at 
S2,080, and each of the four quarter sections of section one was 
assessed at $2,210.

The lands were advertised for sale in quarter sections. Sec. 35 
was knocked down in quarter sections to a purchaser at $2,175— 
the total assessment value I *-ing $8,320, and section one was 
knocked down by quarter sections at $1,960—the total assessment 
value Ix'ing $8,960.

The secretary-treasurer of the defendant municipality who 
asserted that he had personally examined every parcel of land 
assessed, said:—“The lands am assessed at what I believed and 
still believe their actual cash value."

The Rural Municipalities Act is eh. 3 of 2-3 Geo. V., 1911-12 
(Alta.).

Section 309 provides that the treasurer shall in January of 
each year prepare a “Tax Enforcement Return” in which shell 
be set out all taxes not paid for the year, next preceding year or 
for any former years.

Subsequent sections provide for the confirmation of the “Tax 
Enforcement Return."

Section 316 (see amendment 4 Geo. V., 1913, ch. 7) provides 
that "the effect of such adjudication when registered as herein
after provided shall be to vest in the municipality the said lands 
freed from all liens . . . subject however to redemption
by the owners within one year from the date of the adjudication 
by the payment to the treasurer of the municipality of the amounts 
named, including expenses as aforesaid" (a reasonable amount 
for the expenses of advertising together with such sum as the 
Judge may fix for costs of the application) “together with 
. . . any taxes which may have accrued due on the said
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lands since the date of such adjudication including any penalties 
imposed under sec. 301 hereof, . .

The forfeiture proceedings were taken in respect of the taxes 
for the year 1914.

The taxes, penalties and costs for that year against sec. 35 
were $144.20, and against sec. 1 were $155.20.

The Tax Enforcement Return was confirmed on November 
9,1915.

The evidence is not clear what was the amount of the taxes, 
penalties, etc., for the years succeeding 1914, but they appear 
to have been approximately in each year the same as in 1914.

A copy of the Judge’s adjudication of confirmation is to l>e 
sent to the Registrar of Land Titles.

Clause 6 of sec. 316 provides that the treasurer of the muni
cipality shall “after the expiration of 10 months and before the 
expirâti n of 11 months from the d ite of such adjudication cause 
to he published a notice”—-a form of which is given in the 
iimendment of 1913.

Section 317. as timended in 1913, provides for redemption 
within one year from the date of adjudication.

Section 318 (as amended in 1913) provides for the issue by 
the Registrar of a certificate of title to the municipality if 
after the expiration of one year from the date of the adjudication 
the taxes which had accrued due to that date both before 
and after the date of adjudication together with any penalties 
imposed under the provisions of sec. 301 and expenses etc., 
have not been paid.

Section 320 (amended sec. 26, ch. 9 of 1914) is as follows:
Any lot or parcel of land which becomes the property of the munici

pality in the manner provided by sec. 316 hereof may, subject to the approval 
of the Minister, be sold, leased or otherwise disposed of by the council of 
the municipality on such terms and conditions as it may fix.

(2) Where any land has been sold under the provisions of this section, 
any balance remaining after the payment of all taxes, costs, charges and 
ex|ien#es up to and including the date of such sale shall t>e paid by the muni
cipality to the |)erson as against whom such land was forfeited and such 
person may sue for and recover the same with costs in any court of competent 
jurisdiction.*

*See further amendment, 8 Geo. V., 1918, ch. 49.

The defendant municipality having obtained a certificate of 
title soon after November 9, 1916, offered the land for sale by
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public auction on Decemlier 30, 1916. The arrears of taxes etc. 
against sec. 35 at that date were approximately $450, and against 
sec. 1 approximately $475. The prices obtained at the sale 
were evidently grossly inadequate having regard to the real value 
of the lands.

This Court considered the position of a municiplaity which 
had secured an adjudication of forfeiture in Tou n of Cantor v. 
Fenton (1917), 33 D.L.R. 719, 11 Alta. L.R. 320. It was there 
held that such an adjudication extinguished the taxes and that 
sec. 320, clause 2, did not place the municipality in the position 
of a trustee of the land or in a position analogous to that of a 
mortgagee. Harvey, CJ., dissented and I find that I merely 
concurred with the opinion of the majority, and that had I con
curred with the Chief Justice the result would have been the same 
inasmuch as the appeal would in that event have been, as it was. 
dismissed.

In the light of the further consideration I have I«en able to 
give to the question I think the correct view was that taken 
by the Chief Justice. I have little respect for the maxim store 
decisis, and on the contrary think that unless in exceptional 
cases the sooner a Court rejects a decision, whether of its own 
or of another Court whose decision is not that of a Court which 
has jurisdiction on appeal from itself, the better.

I cited the opinions of a number of Judges and Courts for 
thus placing justice before precedent in In re Liquor Licence 
Ordinance; Finseth v. Ryley Hotel Co. (1910), 3 Alta. L.R. 281.

I would therefore hold that the plaintiff in this case has still 
an interest in the forfeited lands.

I think that until the municipality has exercised the power 
given it by sec. 320 the former owner has a right of redemption. 
Even if this view is wrong I think the former owner has at the 
very least a right to intervene to see that the municipality in 
exercising that power does so validly, that is kind fide, fairly 
and with due regard to the interest of the former owner in what 
may ultimately revert to him.

Hall v. Farquharson (1888), 15 A.R. (Ont.) 457, is authority 
for the proposition that a municipality selling for arrears of 
taxes is under an obligation of doing everything reasonable to 
prevent the property offered for sale being sacrificed.
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I am of opinion therefore that the plaintiff had a locus standi 
to attack the “purported or atteni] ted sale" of the forfeited 
lands: that her statement of claim sets out a case in that asjiect 
and that on the evidence she is entitled to a declaration that the 
purported or attempted sale is invalid.

Objection was suggested to this during the argument because 
the intending purchasers were not )>arties. Them an- several 
answers to this. These intending purchasers acquired no estate 
or interest in the property, for their purchase was subject to 
the suleequent approval of the Minister, just as a Court sale 
is subject to the approval of a Judge or Master, except that the 
Minister's personal decision is no doubt final either way even 
though unjustifiable, except when- if it is an approval it is brought 
aliout by fraud of the purchasers. Even if they had some kind 
of inchoate right which would ordinarily entitle them to be made 
parties, the Court may sometimes proceed in the absence of a 
proper party or parties interested. Hen- the evidence shews 
that after the sale the purchasers were given transfers and the 
certificates of title in the name of the municipality for tin- pur|>osc 
of enabling them to get title. It was they who applied to the 
Minister for his approval and they failed to get it. They were 
certainly cognizant of this action and might, had they seen fit, 
have intervened to the extent of applying to be made parties 
or of indemnifying the defendant municipality against costs, 
and defending the action in its name. In fact, Mr. Ewing, K.C., 
retained by one of the purchasers, appeared before us for the pur
pose of watching the case on behalf of his client, and I under
stand that he also appeared at some earlier stages of the case. 
He said that so far as his client was concerned he was satisfied 
that the case should proceed with or without his client being made 
a party,

It is hardly possible to suppose that the Minister will approve 
any of these- attempted sales in view of what has been disclosed 
in this action, and if the plaintiff as a result of this action suc
ceeds no further than in preventing the approval by the Minister, 
there seems to be little doubt that ultimately she will le able to 
recover her lands after satisfying all just and reasonable charges 
against them in favour of the municipality, whether the decision 
in Town of Castor v. Fenton, supra, is held to be right or wrong.
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Looking at the case from the point of view of the trial Judge 
I readily agree with him substantially, but in my opinion some 
of his expressions call for limitation. The question for con
sideration I think is not as to the relative positions of subjects 
and aliens, with in the result an advantage to the alien; hut 
of persons whether aliens or subjects living in non-enemy countries 
and with and from whom therefore communication is not pro
hibited by mason of war, and persons whether aliens or subjects 
living or detained in enemy countries and with and from whom 
therefore communication is prohibited. A British subject, 
a civilian or a soldier, detained or imprisoned in Austria during 
the war would have l>een in the same position as the plaintiff so 
far as related to such questions as arc before us.

In my opinion when such a condition of things was brought 
to the knowledge of the defendant municipality it should have 
stayed its proceedings, though had it without such knowledge 
proceeded, no blame could have been attached to it. In mv 
opinion these proceedings would not have been void. There 
are few acts which are absolutely void. If not absolutely void 
they may furnish grounds upon which rights subsequently ac
quired bond fide without notice may validly stand.

As to the arguments based upon the impossibility of com
munication between the municipality and the plaintiff—the 
transmission of the notice and the remittance of money—there 
is a rule of law7 which I think is applicable unless perhaps there 
is a distinction as is suggested by the Chief Justice, between 
the supervening of a physical or moral impossibility and an illegal
ity. It is founded on the maxim lex non intendit aliquid impos- 
sibile or lex non cogit ad impossibilia.

Numerous cases will be found discussing the maxim in Broom’s 
Legal Maxims, 8th ed., pp. 201 et seq. Maxwell on Statutes, 5th 
ed. pp. 61 et seq. Endlich on Statutes, sec. 441.

One of the leading cases constantly referred to is Paradine 
v. Jane, Aleyn 26, 82 E.R. 897. It is there laid down, 82 K.R. 
at 897, as a rule that: “Where the law creates a duty or charge, 
and the party hath no remedy over, there the law will excuse

Numerous subsequent cases in which the case cited is re
ferred to w7ill be found noted in the English Reports and in Wood 
& Ritchie’s Digest Over-ruled Cases.
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The rule refers to a duty or charge created by law as dis
tinguished from contract. The law modifies the h ishneae of 
the converse rule applicable to contracts by implying terms 
more freely I think in later than in earlier cases. On the other 
hand, where the law creating the duty or charge is statutory 
the application of the rule is perhaps more restricted than where 
it is common law. I think, however, the rule has an application 
to the present case.

Though its application might, perhaps, excuse the muni
cipality from giving the notice required by the statute, or from 
giving an effective notice, that is seeing to its transmission in 
some special way, yet it would at the same time excuse the plain
tiff from the obligation of remitting the moneys required to 
pay the taxes. The municipality having become aware of this 
inability on the part of the plaintiff was I think bound to stay 
its proceedings. The collection of the taxes would merely have 
been delayed.

A careful consideration of the evidence with regard to the 
assessment of the land satisfies me that the assessment was a 
fraudulent one. The lands of non-residents were not only de
liberately assessed at figures considerably in excess of those 
at which the lands of residents were assessed, but in addition 
to this the municipality gave to residents whose lands were culti
vated and cropped a reduction of 25% upon taxes in pursuance 
of sec. 190, clause 11.
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I suppose the council thought it could so deal with the assess
ment and taxation, but in my opinion a deliljerate use of legal 
machinery to bring about an unjust discrimination between 
different classes of ratepayers is a fraud. It is not too late I think 
for this plaintiff now to raise that question, and I think that under 
the practice and procedure of this Court it can \>e raised in this 
action.

I would dismiss the appeal, but in view of the grounds upon , 
which I come to this conclusion I would give the plaintiff the 
costs below as well as the costs of appeal.

Ives, J. (dissenting):—This is an ap]>eal from the judgment Itw.j- 
of Stuart, J. The action was tried without a jury. The facts 
are sufficiently set out in the judgment appealed from.

At the trial plaintiff obtained leave to amend by making an 
allegation of fraud in the method of assessment. At the argu-
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ment 1 felt impregnated with the atmosphere of fraud as I listened 
to plaintiff's counsel and I have devoted unusual care to reading 
the appeal book with the result that 1 have found the fraud to 
be a smoke screen.

The trial Judge cannot have been greatly impressed with 
any evidence of fraudulent conduct on the part of the defvn - 
ant’s secretary-treasurer. He says : “The plaintiff attempted 
to discover irregularities in the assessment, confirmation and 
forfeiture proceedings but I think with no success. At the 
opening of the trial the plaintiff’s counsel obtained leave to amend 
by making an allegation of fraud in the method of assessment. 
This was alleged to be sh-wn by the fact that the assessment 
roll for 1914 sh wed that the lands of non-residents (including 
the plaintiff’s) were assessed regularly at a considerably higher 
figure than those of resident tax-payers. I am bound to say 
that the evidence is such as to point very strongly to that con
clusion but I do not propose to rest my decision on that point." 
So that upon the charge of fraud the trial judge first finds as a 
fact that the attempt to “discover irregularities” is without suc
cess and goes no further than to say that the evidence ]x>iiite 
strongly to the conclusion that lands of non-residents (including 
the plaintiff’s) were regularly assessed at a considerably higher 
figure than those of resident tax-payers. When one reads the 
evidence of the assessor explaining the difference in the assess
ment figures that he was asked aliout even to the limited oppor- 
tunity given him. by counsel, the suggestion of fraud cannot 
longer be supported.

Even if we put the matter on the strongest hypothesis and 
admit that the lands of the plaintiff were assessed at double 
the figure of any resident tax-payer, could she have the assess
ment set aside as fraudulent without first pursuing her remedy 
in the Court of Revision and thence to the District Court as 
directed by the Act? After the judgment of the Supreme Court 
of Canada in Town of Macleod v. Campbell (1918), 44 D.1..II. 
210, 57 Can. S.C.R. 517, I apprehend not.

The complaint of this plaintiff is that defendant has made 
a distinction between resident and non-resident tax-payers, 
not that her lands arc not assessable or that her asseessmnt is 
excessive, which amounts to no more than saying, as this Court
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said in the above case, that the assessor had totally disregarded 
the liasic principle of assessment directed by the Act, though in 
the last analysis the amount of the assessment is the question 
involved. In the cast1 of Town of Macleod v. Campbell, supra, 
Idington, J., says, at page 211 :

It has beeu strenuously argued before us that inasmuch as the basis of 
such taxation as imjiosed and in question herein is imperatively required by 
law to rest upon an actual value, of the kind defined, that a serious departure 
therefrom is also beyond the jurisdiction of appellant and hence void. Such 
a view of the law would be to render the collection of taxes dependent in many 
cases upon the very doubtful result of an issue to try what is actual value 
such as defined in the ptatute in question. No decision binding on us has 
ever gone so far.

I have no doubt that the remedy for plaintiff’s complaint 
about the assessment is first to be sought in the C vrt of Re
vision and thence to the District. Court..

The real question here is the effect of an existing stab1 of 
war upon the Rural Municipalities Act, 3 Geo. V., 1911-12 (Alta.), 
ch. 3. To what extent arc the requirements of that statute 
suspended?

The trial proceeded upon the assumption that, the plaintiff 
was an alien enemy and was from the year 1914 actually resident 
at Fiume in Austria-Hungary. Broadly stating the common 
law wc know that war makes illegal all communciations between 
subjects and alien enemies and 1 have no doubt that one result 
is correctly stated in the case1 of Scmmcs v. Hartford Ins. Co., 
(1871) 13 Wall 158 at 1G0, 80 V.S. 491, that: “The law imposes 
the limitation and the law imposes the disability. It is nothing 
therefore but a necessary legal logic that, the one period should 
be taken from the other.” But I apprehend the common law 
rule does not prohibit communication between subjects and 
alien enemies resident in the subject country and for all purposes 
of the provisions of the Rural Municipalities Act in this case 
was the plaintiff not resident at. Winnipeg by her agents?

The trial Judge takes it for granted in beginning his able 
judgment that she had agents at Winnipeg. There are a numl)cr 
of letters in evidence from Oldfield, Kirby & Gardiner, of Winnipeg, 
and in 2 at least they say that they are this plaintiff’s agents 
ami they were so treated by the defendant. These agents hud 
been paying plaintiff’s taxes on the lands in question to this
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defendant since 1912. Not a suggestion throughout the book 
of any communication ever at any time from the plaintiff )»ei squ
ally. And in 1916 Oldfield & Co., as this plaintiff’s agents ami 
in no other capacity, paid taxes, arrears of taxes and penalties 
on adjoining lands of this plaintiff and on liehalf of this plaintiff 
to the defendant. The letter of May 15, 1916, from Oldfield A 
Co. to defendant is clear. It in part says: “He Countess Crim- 
iniVs lands. We are in receipt of your letter of the 6th inst. 
We have no particular wish for your counsel to grant any spec ial 
exemption to an alien enemy, but as we have for some years acted 
as Countess Criminil’s agents it was obviously our duty to tender 
to you what money we have of here on hand . . .
And previously in their letter of May 1, 1916, Oldfield A. Co. 
among other things, write: “As we have been acting as her agents 
for some years past we are desirous of making the best arrange
ment possible on her behalf ...”

Nowhere in the plaintiff's factum is the fact of agency con
tested. What then is the effect of war upon the relationship of 
agency?

In Cyc., vol. 40, page 321, under the para. “ Agency, ” it is 
said-—

The relation of principal and agent existing between residents of hostile 
jurisdictions at the beginning of the war is terminated or suspended to the 
extent that further discharge of the duties of the agency is contrary to the 
policy or interests of one or both of the belligerents.

But war does not necessarily, and as mere matter of law, revoke every 
agency, and when the agency does not require forbidden acts, and the as<cnt 
of the principal or his subsequent ratification actually api>cars, or may justly 
be inferred, the authority of the agent will l>e held to continue until otherwise 
terminated. Under such conditions the Courts have upheld sales by the 
agent of the property of the principal ... as well as arrangements 
with an agent for protection and safe-keeping of the principal's property.

We must keep clearly in mind that this agency has no concern 
with commercial matters. It cannot be said, surely, that the 
payment of annual taxes to this municipality was contrary to 
the interests or policy of either of the belligerents. If not con
trary to the interests or policy of the belligerents then the relation
ship should be held not to have terminated or become suspended 
by declaration of war and under the circumstances it ought to 
be inferred in tliis case that the agents were authorize l to do 
all things necessary to conserve their principal's projierty. What.
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: circumstances
of a Canadian owning lands in this municipality, who, upon 
the outbreak of war, appointed Oldfield & Ci», his agents to look 
after his lands (but failed to provide them with sufficient funds 
to pay taxes), and thereupon got himself into Fiume? Could 
he succeed in having the tax enforcement return set aside upon 
the plea that impossibility physical or legal of communication 
with his agents left them without funds to pay his taxes? Is 
the position of this plaintiff different? The evidence in this 
ease is clear that this plaintiff’s taxes were not paid because her 
authorized agents had not sufficient funds of their principal in 
hand to pay them, and I apprehend that absence of funds is the 
usual re. s n for not paying taxes but d es iv t suspend the • pe - 
ation of a statute dealing with their collection.

As to the validity of the notices sent out in pursuance of 
the requirements of the Act, it is not seriously contended that 
the required notices were not sent to and received by Oldfield 
& Co. all in due and sufficient time. The plaintiff’s lands art1 
assessed to “Countess Lillian Hoyos, c o Oldfield. Kirby A: Gard
iner, Winnipeg.” It is admitted that this was her maiden name 
and correct when the roll was made up. In the records of the 
Land Titles Office the name is Kcventlow-( riminil, of Fiume, 
Austria-Hungary. It is not clear when the marriage took place. 
It is not contended that any confusion has arisen or that any 
notices have failed to reach the agents by reason of the married 
name not being upon the roll instead of the maiden name. The 
Act requires notices to he sent to those who appear by the return 
or the records of the Land Titles Office to have interest, at the 
address shown by such return or records. In the present case 
this plaintiff appears by the Land Titles Office records to Ik1 

a ix-rson interested and the evidence is clear that she is in fact 
the person whose name and address appear on the return. The 
mailing of a notice to the plaintiff at Fiume was but an added 
precaution and not from statutory compulsion. In my opinion 
the confirmation » f the tax enforcement return should not lie 
disturbed.

The plaintiff secondly contends that the sale resulted in a 
grossly inadequate price and should be set aside. It must lie 
remembered that the defendant ha< not become the registered
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owner by reason of any contract relationship, but by reason 
of the operation of a statute. A foreclosure has in effect been 
decreed by the Legislature. The defendant can deal with the 
lands only as directed by legislative authority, and did so in 
the present case, according to the evidence. This Court cannot 
interfere with the sale if conducted under the provisions of the 
statute, as it undoubtedly was, nor make any order as to the 
exercise* of the Minister’s discretion in approving the sale which 
is a statutory requirement.

I have no hesitation in saying that in my opinion this sale 
ought not to l>e approved but that the Minister should advise 
a re-sale, treatise such a course would almost surely result in 
a much lx*tter price and would in fact enable this plaintiff to 
protect fully her interests. But this Court cannot order such a 
course.

In my opinion this appeal should be allowed, with costs. 
And as this plaintiff alleged but failed to prove fraud she should 
pay the costs of the trial.

Hyndman, J., concurs with Harvey, C.J.
Appeal dismissed.

Re DOMINION PERMANENT LOAN Co.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell.

Latchford and Middleton, JJ. February 6, 1920.
Companies (§ V F—261)—Winding up—Contributories—Holders of

SHARES PARTLY PAID UP—ACCEPTANCE BY SHAREHOLDERS OF SHARKS 
IN NEW COMPANY—CERTIFICATE FOR WHOLE SHARE GIVEN FOR 
FRACTION OF SHARE—LIABILITY FOR AMOUNT UNPAID—LOAN COR
PORATIONS Act, R.8.O. 1897, ch. 205, sec. 15 (3).

When the shareholders of one company accept shares in another, and 
certificates for whole shares in the latter company are issued for fractional 
shares in the former company, such shareholders by virtue of the pro
visions of R.8.O. 1897, ch. 205, sec. 15, are liable to the extent of the 
amounts unpaid on such shares.

[Ooregum Gold Mining Co. of India v. Roper, [1892] A.C. 125; Wei ton 
v. S offer y, [1897] A.C. 299, followed].

Appeal on behalf of Florence Adams and all other persons 
named in the summons to contributories whose names appeared 
upon the records of the company as members or shareholders 
thereof in respect of shares of that company theretofore issued to 
them in sulretitution for shares of the capital stock of the Provincial 
Building and Loan Association, from an order of an Official Referee, 
made in the course of a reference to him for the winding-up of the
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affairs of the company, settling the api allants on the list of con
tributories and holding them liable to the liquidator for the bal
ances by him claimed as unpaid upon their shares.

The judgment appealed from was as follows:—
Lennox, J.î—In pursuance of the terms of the Ontario Loan 

Corporations Act, R.S.O. 1897, ch. 205, the Provincial Building 
and Loan Association sold and transferred the assets and under
taking of this company to the company now in liquidation, on 
terms set out in an agreement dated the 2nd April, 1902.

The Act referred to authorised a sale, but prescribed the 
conditions as well, and, amongst other things, provided for the 
protection of shareholders of lx)th companies by enacting that, in 
addition to ratification by the shareholders, the agreement should 
not go into effect until duly assented to by the Lieutenant-Governor 
in Council.

The agreement contained the following provisions, namely:—
1. This agreement shall not be deemed to be an agreement for 

the union, merger, or amalgamation of the said two companies, 
but it shall be deemed to be an agreement for the purchase and 
acquisition by the “purchasing company” of the assets and under
taking of the “ vendor company.”

3. As andforthe consideration for the said sale, the ‘ purchasing 
company” shall allot and issue to the shareholders of the “vendor 
company,” as hereinafter mentioned, permanent stock of the 
“purchasing company” at par, as fully paid-up and non-assessable, 
for an amount exactly equal to the net value of the assets of the 
“vendor company,” as the same arc hereinafter defined, and as 
the same shall be valued and ascertained as hereinafter mentioned, 
less the amount of all délits, liabilities, and obligations of the 
“vendor company” as hereinafter mentioned.

G. The “purchasing company” shall issue and allot its said 
permanent stock in manner following, that is to say: The “ vendor 
company” shall prepare and submit to the “purchasing company” 
a schedule or schedules of all its shareholders who are entitled to 
participate in the distribution of the said stock, together with their 
I>ost-office addresses and additions, and the amount of the full 
distributive share to which each of such shareholders is entitled; 
and such schedule or schedules shall be final and conclusive upon
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both of the companies parties hereto, and upon the shareholders 
thereof respectively; and the allotment and issue of such stock to 
such persons shall be a full and complete discharge to the “pur
chasing company ” for the purchase-price or purchase-money for 
the said assets; and such schedule or schedules shall be attached to 
this agreement, and for all purposes shall be deemed and taken to 
form part thereof, and shall be submitted to the shareholders’ 
meetings hereinafter mentioned as part of this agreement, and shall 
be as binding and conclusive on the shareholders of the “ vendor 
company” as this agreement itself - and, from the date of the assent 
hereto of the Lieutenant-Governor in Council, each holder of 
shares in the “ vendor company,” as exhibited by such schedule or 
schedules, shall be deemed, by virtue of the said assent, ipso facto 
to have surrendered the said shares and to have accepted and to 
hold (substituted therefor) shares of the stock of the “purchasing 
company” to the extent and in the manner provided for by this 
agreement; but in ease the amoimt of stock in the “purchasing 
company” to which any shareholder of the “vendor company” is 
entitled is a fraction of a share or a number of shares and a frac
tion, then in either of such cases the stock to l>c issued for such 
fraction shall be one share with the amount of such fraction paid- 
up, and the shareholder to whom such stock is allotted shall have 
the privilege of paying up the balance of such shares of stock so 
issued.

10. This agreement shall be deemed to prescribe the terms and 
conditions of sale of the assets of the “vendor company ”to the 
“purchasing company” and the mode of carrying the same into 
effect, in accordance with the provisions of the Ontario Loan 
Corporations Act.

Attached to the agreement was a schedule of the participating 
shareholders, with amounts, etc., as provided for in clause Ü; and, 
after it had been ratified by the shareholders of both companies, 
and in this form, and as a completed agreement—subject to the 
sanction aforesaid—it was submitted to and sanctioned and 
approved of by the Lieutenant-Governor in Council, as by endorse
ment, under the seal of the Province, thereon appears.

It is admitted and asserted by counsel on both sides that every 
requirement and formality of company law generally, and of the 
statutes, was punctiliously otreerved. In pursuance of the exact
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terms of the agreement, each shareholder of the Provincial Associa- ONTi
tion was given fully paid-up shares in the now insolvent company, S. C.
so far as his interest would entitle him to fully paid-up shares, and, ]tF 
for any sum in excess of even hundreds of dollars, he was given one ^ominion 
share of nominal or face value of 8100 with the amount of such Loan Co. 

excess endorsed as paid. The shareholders affected did not avail 
themselves of “the privilege of paying up the balance” as provided 
for in clause 6. For illustration, Florence Adams was entitled to 
$415 as her net interest in the Provincial Association, and was 
allotted and given four fully paid-up shares and a fifth share with 
$15 endorsed as paid thereon. The interest of Florence Adams in 
the insolvent company has always 1 >een recognised and treated on 
both sides as $415, and she has been paid dividends only on this 
amount, and the other shareholders in this class have been dealt 
with on the same basis. Say what you like al >out the sulftletios and 
the technicalities of company law, and the statutory liability to 
pay the balance unpaid on the shares standing in the name of the 
shareholders, the law is intended for justice, and Judges hold office 
to give it effect. Tills is in effect a statutory agreement, special 
legislation, controlling and superseding general enactments where 
they conflict, and in truth and in fact the shareholders in.question, 
neither at the date of the winding-up order nor at any time, held 
shares for more than the amount said to be and in fact paid-up.
They got exactly what the order in council said they were to get, 
and in the form provided, neither more nor less; and they occupied 
exactly the position they were compelled to occupy by reason of the 
statute and the action of the Lieu tenant-! lovemor in Council, 
representing (and intended to protect) them. They were sellers, 
not buyers, and the Administration determined and defined the 
form of their security. Subject to the power of the Legislature to 
enact what it will, and to the voluntary exercise of the “privilege” 
referred to—which creates no obligation—the agreement is specific 
and final to all intents and purposes. Nobody was deceived or 
misled, nobody can be wronged except by the opposite conclusion.
The creditors get exactly what the companies bargained for within 
the provisions of the statute, and with the sanction and approval 
of the Administration. It is only an opinion, but, in my opinion, 
and with great respect, it would be monstrous and intolerable were 
the law otherwise.

The appeal will be allowed with costs.
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M. L. Gordon, for appellant.
/. F. Hellmuth, K.C., and J. J. Maelennan, for respondent
Middleton, J.:—Under the agreement of the 2nd April, 

1902, which I shall assume to lie valid and effectual, the share
holders of the “Provincial” accepted stock in the “Dominion," 
paid-up by the transfer of assets; “but in case the amount 
of stock ... to which any shareholder ... is 
entitled is a fraction of a share or a number of shares and a 
fraction, then in either of such cases the stock to lie issued for such 
fraction shall be one share with the amount of such fraction paid-up, 
and the shareholder to whom such stock is allotted shall have the 
privilege of paying up the balance of such share of stock so issued."

The shares spoken of are shares of jiermanent stock of the p r 
value of 8100 each.

Pursuant to this agreement, certificates were issued for the 
“fractions” in this form:—

" Permanent Stock Certificate. 8100 shares.
“This is to certify that A.B. is the registered holder of one

share numbered --------  of the jiermanent stock in the alxive
named comjiany subject to the by-laws thereof and that the sum 
of 8—— has been paid on the said share.”

These certificates were signed by the president and general 
manager of the company and sealed with its coiporate seal.

What I regard as of vital imjxirtance is that no attempt was 
made to constitute the shareholders of the Provincial holders of 
fractions of shares or of fully paid-up shares for uneven amounts, 
but by the terms of the agreement these shareholders became 
holders of shares for 8100 on which the named amount was paid.

Under the statute then in force, the Loan Coiporations Act, 
R.S.O. 1897, ch. 205, sec. 15, sub-sec. 3: “No shareholder shall lie 
liable for or chargeable in respect of jiermanent shares with the 
payment of any debt or demand due by the corjioration, save only 
to the extent of the amount unjiaid on his shares in the cajiital 
stock of the convocation.”

The case is covered by the reasoning of the House of Lords in 
Ooregum Gold Mining Co. of India v. Roper, [1892] A.C. 125. 
Lord Halsbury says (p. 133) :—

“The whole structure of a limited comjiany owes its existence 
to the Act of Parliament, and it is to the Act of Parliament one
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must refer to see what are its powers, and within what limits it 
is free to act. . . . The Act of 1802 . . . makes one of 
the conditions of the limitation of liability that the memorandum of 
association shall contain the amount of capital with which the 
company proposes to l)e registered, divided into shares of a certain 
fixed amount. It seems to me that the system thus created by 
which the shareholder's liability is to be limited by the amount 
unpaid uix>n his shares, renders it impossible for the company to 
depart from that requirement, and by any expedient to arrange 
with their shareholders that they shall not be liable for the amount 
unpaid on the shares.”

Lord Watson says much the same thing (p. 130): “In my 
opinion, these enactments read together indicate the intention of 
the Legislature that every memtier who takes shares from the 
company in return for cash shall either pay or become liable to 
contribute their full nominal value. ‘The amount, if any, unpaid/ 
obviously refers to the ‘ fixed amount’ of the shares into which the 
capital is divided, as set forth in the memorandum, and not to any 
lesser amount which may lie agreed upon between the company 
and its shareholders; and the statutory liability of each share
holder is for the difference between the amount fixed by the 
memorandum and the sum which has actually l>een paid upon his 
shares.”

Welton v. Saffery, [1897] A.C. 299, shews that this is so as 
between contributories as well as when the claim is that of creditors.

What was done in this case was to issue 8100 shares upon which 
a certain sum was paid up. These shares were accepted; and, even 
if the unpaid balance could not have been called in by the company, 
by reason of the wording of the agreement which gave the privilege 
of payment to the shareholder, the shareholder would remain 
liable to the creditors by virtue of the statute until the full amount 
should be paid. The possibility of a company precluding itself by 
agreement from making a call, while the shareholder would remain 
liable to the creditors, is suggested by Lord Herschell in the 
Ooregum case, [1892] A.C. at p. 143; but here the insolvency is so 
great that the creditors can only hope for a dividend.

The apical should be allowed and the order of the Master 
restored.

Riddell, J.:—Feeling the very great hardship on some of the 
respondents in allowing this appeal, I have struggled to uphold the
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judgment of my teamed brother Lennox. A careful examination 
8. C. of the facte and the law, however, has convinced me that the apjieal 
Hb must lie allowed.

The only way, as it seemed to me on the hearing, by which the
judgment could be sustained, was to consider the “unpaid stock"

Riddell, j. M not in reality stock at all, but simply as certificates that the
holders would lie entitled to stock if and when they paid the 
balance.

Further consideration has excluded such a theory—what the 
holders received was partly paid-up stock and nothing else. To 
this was attached a privilege of increasing their investment, but 
that docs not exclude the possibility at some time of lieing com- 
pelled to increase it.

Dealing then with a statute—a tyrant—and not the common 
law—a nurturing father—we are bound to give the statute its full 
effect and hold that the partly paid-up stock has all the incidents 
of such stock.

The apjieal should be allowed with costs.
Latchford, J.:—As between the company and the holders of aLatchford, J.

share on which but a fraction of the par value had been paid, it is 
a matter of contract unequivocally expressed that the holder could 
not be compelled to pay the balance unpaid on such a share. He 
had the option of paying the balance, but none of the shareholders 
affected by this appeal had exercised that option. Each held a 
share paid for but in part, and in part unpaid for.

To the extent of the amount unpaid, the statute, in my opinion, 
renders the holder liable. I therefore think the appeal should lie 
allowed.

Meredith,
C.J.C.P. Meredith, C.J.C.P. (dissenting):—I cannot but still tiiink

that my learned brothers have missed the true mark in this case: 
that they have assumed a liability and lieen content with seeing 
only that that liability has not been discharged. I am unable to 
find any such liability.

Liability to pay for shares in the capital stock of a company 
must arise out of some contract creating an obligation to pay for 
them : there is not only no such contract here, but there is a distinct 
and unquestionable contract that there shall be no obligation to 
take them. Need I add that estoppel is only a method of proof of 
a contract? It permits of no denial of it.
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Under general company law, by reason of statutory provisions— ONT. 
not applicable to this company—shares taken must be paid for in 8. C. 
money or “money’s worth:’’ but how c. uld any such law, even if ]tK
applicable, create a liability, not to pay for shares bought, but Dominion 

, Permanent
to buy shares? Loan Co.

Shew me that the shares in question were in any way acquired M^jüàh,
by any one, and I shall readily agree that they must lie paid for; cic r-
the rvs]>ondents themselves take that position: they cannot but 
do so, for there has lieen no kind of payment by them for the shares 
sought to be imposed upon them; but, on the other hand, if it 
apjicar that they were never acquired by any one, that the most 
that ran lie said in that respect is that there was a right, or, as 
commonly named, an option, to buy, how can there I*' any kind 
of liability to pay?

Cases such as that of the Ouregum company, [1892] A.C. 125, 
and ll'cfton v. Safety, [1897] A.C. 299, would, under like enact
ments, be conclusive if there were in this case, as there w as in them, 
a contract to buy the shares: but they are only misleading if the 
primary, the all-important, question, whether there ever was any 
obligation to take, or a taking of, the shares, is overlooked.

All that those cases settled in the law is that under the Com
panies Acts in force in England shares could not lie issued at a 
discount; that they must be paid for in money or money’s worth.

The case we have to deal with is one of the “amalgamation" 
of two companies, each of which was incorporated under the 
provisions of the Ontario Building Societies enactment of 1887: 
an Act which contained no such provisions as those upon which 
the judgments in the cases I have mentioned were based: and an 
amalgamation which in all respects was authorised by the Ontario 
enactment.

Under that amalgamation the shareholders of the “Provincial" 
company were to receive permanent stock of the other company 
"at par, as fully paid-up and non-asscssable, for an amount 
exactly equal to the net value of the assets of the" Provincial 
company; “and, from the date of the assent hereto of the Lieuten
ant-Governor in Council, each holder of shares in the ’vendor 
company’ . . . shall be deemed, by virtue of the said assent, 
ipso facto to have surrendered the said shares and to have accepted 
and to hold (substituted therefor) shares of the stock of the
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‘purchasing company' to the extent and in manner provided for 
by this agreement; but in case the amount of stock in the pur
chasing company' to which any shareholder of the ‘vendor com
pany’ is entitled is a fraction of a share or a numlier of shares 
and a fraction, then in either of such cases the stock to l>e issued 
for such fraction shall l>e one share with the amount of such frai l ion 
paid-up, and the shareholder to whom such stock is allotted shall 
have the privilege of paying up the balance of such share of stock 
so issued."

Two things are manifest : that there was no power to compel 
shareholders to take up unpaid stock; and that no attempt to do 
so was made. The rights of the shareholders of the “Provincial" 
company—called in the amalgamation agreement the “vendor 
company”—was to have “fully paid-up and non-assessalde" 
shares in the other company “for an amount exactly equal to" 
their shares in “the net value of the assets" of their company. 
It would have Ircen more convenient for the “purchasing company" 
if those shareholders who were thus entitled to a share of less than 
$100 should take one of $100 and pay up the difference, hence they 
were accorded the “privilege,” right, or option of doing so; but no 
attempt was made, nor could be lawfully, to bind them to do so.

It necessarily follows that those of them who never exercised 
the privilege, right, or option, and who have done nothing that 
estops them from asserting that fact, are not and never were the 
holders of any unpaid share in the stock of the “purchasing 
company;" and so cannot lawfully l>e compelled to pay anything.

If the actual facts were not so plain that there is not—and in 
view of the writings never could sensibly be—any controversy 
over them, the fact of the issue of the certificates in the form in 
which the “purchasing company" found it convenient to issue 
them, might have made it difficult for the respondents to prove that 
they had not agreed to take unpaid shares; but no such difficulty 
exists, no such contention is, or can be reasonably, made. They 
were in no way I round to take, but, on the contrary, had the 
privilege of taking, more than their paid-up share of the stock.

Some, doubtless, exercised that right; some, doubtless, may lie 
estopped from urging that they did not; but there is no proof of any 
kind that any of these respondents exercised the right or is estopped.

There is no evidence that they received dividends or voted u|ron 
the unpaid shares, or of the exercise of any kind of ownership over,
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or in respect of, them : but, so far as the evidence shews, all things 
remain as they were when the assent of the Lieutenant-Governor 
in Council was given to the amalgamation.

The transfers which were made by the then shareholders were 
transfers only of their rights as existing at the time of the making 
of the transfers, that is, the transfers were of the paid-up stock and 
of the privilege of taking more; putting the transferee in the same 
position as the transferor exactly.

Mr. Gordon’s reliance on sec. 24 of the Act of 1914 (K.S.O. 
1914, ch. 184), seems to me to lie only another misdirected aim. 
If, as seems to me to be manifestly the fact, the respondents are 
not holders of unpaid shares, the section is inapplicable to them; 
whilst, if they had been, its aid would not be needed in putting 
them on the list of contributories.

I can see nothing tyrannous or inexorable or unreasonable in 
the law : the hardship which these respondents arc to suffer seems 
to me to be created only by a judicial mistake, or overlooking, of 
fact; and therefore I am obliged to express my dissent from the 
judgment to be pronounced allowing this appeal; which 1 think 
,hou'd lie dismissed. Appeal allowed.

IN re VOLUNTEERS * RESERVISTS RELIEF ACT AND WHEELER.
Saskatchewan Court of Ap/trul, Haultain, C.J.S., Lamont, J.A., and 

Brou n, C.J.K.B. May 3, 1920.
Mortgage (< VI K—90)—Foreclokcre desired by first mortgagee— 

Interest or mortgagor—Whether nominal or not—Voi.vv- 
TF.ERS AND RESERVISTS Al'T, 0 Geo. V. 1910 (MASK.), CH. 7. SEC. N. 

When* foreclosure of a mortgage is sought by tin* first mortgagees, 
and the value of the property exceeds the amount of their mortgage, 
the interest of the mortgagor cannot be said to Is; nominal within the 
meaning of sec. S of the Volunteers and Reservists Act, ti Geo. V. 1919 
Ml I, ch. 7.

Appeal by mortgagees from an order of a Judge in Chainlxus 
refusing an application for permission to take foreclosure or sale 
proceedings under their mortgage notwithstanding the Volunteers 
and Reservists Act, 6 Geo. V'., 1916, ch. 7, and amendments.

P. II. Gordon, for first mortgagees, appellants.
Other parties not represented.
Haultain, C.J.S., concurs with Brown, C.J.K.B.
Lamont, J.A.:—Frank H. Wheeler by a memorandum of 

mortgage, dated September 15, 1910, mortgaged Lot 6 and the
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north half of Izit 7, Block 4, Roscmount Addition, Moose Jaw, 
to the Royal Trust Co. to secure the repayment of S3,500. This 
mortgage was duly registered. It would apjsear, although in 
my opinion there is no clear evidence of the faet, that Wheeler, 
on Decemlrer 1, 1913, gave a second mortgage covering the same 
property, to whom does not appear. The Royal Trust Co. 
transferred its mortgage to the Holland Canada Mortgage (V. 
Ltd., who applied to a Judge in ( 'handlers for an order dispensing 
with the provisions of the Volunteers and Reservists Relief Art, 
G C.eo. V. 1916, eh. 7, and giving the company leave to commence 
and maintain an action for the foreclosure of their mortgage. 
The general manager of the company, in his affidavit, says that 
there was due under the company’s mortgage on July 1, 1919, 
the sum of $1,042.41. He further says that he is informed hy 
Mr. Horton, who is the transferee of a mortgage dated the first 
day of December, 1903, covering the above mentioned pro) cm. 
and verily believes that there is due in respect of such last men
tioned mortgage the sum of $2,.r>0(). The company's ins) ector 
placed a valuation on the mortgaged property of 80,375. The 
contention on part of the company is, that under these circum
stances, Wheeler’s interest in the property is merely nominal 
within the meaning of sec. 8 of the Act.

Section 3 of the Act prevents a mortgagee bringing an action 
for the foreclosure of a mortgage made by a volunteer or reservist 
until after the expiration of one year from the close of the wat 
or the discharge of the volunteer or reservist; but see. 8 provides 
that, when it is made to appear to a Court, Judge, etc., that any 
interest of a volunteer or reservist in the land in question is merely 
"nominal,” such Court or Judge may allow the proceedings to go 
forward as if the Act had not l>ecn passed.

The question involved in this appheation is this: Is Wheeler's 
interest in the said lots merely nominal?

The appellants claim that it is, Itecause the amounts unpaid 
on the two mortgages registered against the property are together 
greater than the total value thereof.

Wheeler is the registered owner of the lands in question. 
Being owner, he has, prirnd facie, all the legal and beneficial 
estate and interest therein, subject only to the exceptions and 
reservations implied under the Act and to the encumbrances,
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liens, and interests endorsed on his certificate of title. The 
only encumbrances of which we know anything are the two 
mortgages in question. Under the Act, neither the giving noi 
the registration of a mortgage transfers to the mortgagee any 
estate or interest in the land. A mortgage has effect solely 
as security. Wheeler’s interest in the property is, therefore, the 
entire estate and interest therein, subject to the right of the 
respective mortgagees to take sufficient of his interest to satisfy 
their respective mortgages.

In this case the first mortgagees seek to obtain by foreclosure 
property worth $6,375, to satisfy a mortgage of $4,642.41. The 
difference between the value of the property and the amount due 
on the first mortgage is over $1,700. That 81,700 interest belongs 
to Wheeler, subject to the light of the second mortgagee to step 
in and redeem the first mortgage and apply that $1,700 interest 
on his own mortgage*. Were he to do this, all Wheeler’s interest 
would lie wiped out. But suppose the second mortgagee decides 
not to take that course. He may not Ik* in a position to pay 
off the first mortgagees, or he may be content to rely on Wheeler’s 
covenant to pay the amount of his mortgage. He might not even 
he willing to foreclose his mortgage and take the property subject 
to the first mortgage, because that would obligate him to pay 
off the first mortgage. Although there might be value in the 
property in excess of the first mortgage, such value, we know, 
cannot always be turned at onee into cash, which the first mort
gagees could demand.

If the second mortgagee was not prepared to step in and 
convert Wheeler’s $1,700 interest to his own use*, to be applied 
in satisfaction, jnro tan to, of his mortgage, the first mortgagees 
under their foreclosure would appropriate that interest to them
selves, and Wheeler would still be liable for the full amount of 
the second mortgage. A $1,700 interest cannot lx* said to be 
merely “nominal.” That interest is Wheeler's until the second 
mortgagee stepe in to have it applied on his second mortgage. 
We have no guarantee that he will step in. Had foreclosure 
lieen sought by the second mortgagee, subject to the first mortgage, 
the argument that Wheeler’s interest was merely nominal might 
have been made with considerable force, as the whole of Wheeler’s 
interest would, in that case, lx* appropriated to the mortgages.
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But where the foreclosure is sought by the first mortgagees, and 
the value of the property exceeds the amount of their mortgage, 
it cannot be said that the interest of the mortgagor in the property 
is merely nominal, because it cannot l>e said that any subsequent 
incumbrancer will take the necessary steps to have the excess 
value applied on his encumbrance, and, until that is done, the 
interest represented by that excess value belongs to the mort
gagor.

The appeal should, therefore, be dismissed.
Brown, C.J.K.B.:—The application was made in the first 

instance to a Judge in Chambers and refused, and the applicants 
have appealed from that decision.

A perusal of the Act indicates that it is contemplated thereby 
that generally shaking a man who has enlisted for service in the 
war will not In* in a position during the period of the war and for 
two years thereafter to adequately protect his interest in mort
gaged property in the event of sale or foreclosure proceedings 
lieing taken under the mortgage. It is therefore provided 1 liât a 
volunteer who holds property bond fide and in his own right shall 
not during the period mentioned be foreclosed or otherwise deprived 
of his interest in the mortgaged property without at least special 
permission to that effect lieing first obtained from a Judge or other 
authority therein named. The Act, however, as already indicated 
does not constitute an absolute bar to such proceedings lieing taken 
It contemplates by sec. 8 thereof that the volunteer’s interest in 
the property may be so trivial rnd unsubstantial as nottomvritor 
demand any sjiecial protection, and such interest is referred to 
in the section as being merely nominaK In such event, the mort
gagee desirous of taking action may apply to one of the persons 
mentioned in the section for permission to proceed, and may 1* 
allowed to proceed as if the Act had not lieen passed.

Moreover, even though the volunteer’s interest is substantial, 
he is not under the Act almlutely immune from action, but in 
such event the mortgagee can only proceed after leave obtained 
from a Superior Court Judge as provided for in section 10 of the 
Act. In the case at Bar it is admitted that the mortgagor W heeler 
is entitled to the protection of the Act, but it is contended that 
Wheeler’s interest in the property is merely nominal, and that 
therefore the applicants should lie allowed to launch an action
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for foreclosure or sale proceedings under the mortgage, notwith
standing the prousions of the Act.

The evidence shews that there are two mortgages against the 
property, both put on by Wheeler. Under the first mortgage, Volunteers 
l)eing that of the applicants, there is due some $4,827, and under Reservists 
the second mortgage there is due apparently some $2,500. The Rela,ef Act 
property at its outside value, according to the material filed, is Wheeler. 
worth only $6,375. It will thus be seen that the total amount Brown, 
owing under the tw o mortgages exceeds the value of the pro]>erty. c J K B 
It is l>ecause of that fact that the applicants contend that Wheeler 
has only a nominal interest in the property. In deciding whether 
Wheeler’s interest is nominal or otherwise, his interest must be 
appraised having in view the nature of the proceedings taken.
The proceedings are here to be taken under the first mortgage.
There is an admitted difference between the amount owing under 
the first mortgage and the value of the property of a knit $1,500.
In the event of foreclosure Wheeler would still lie liable on the 
second mortgage, and he is therefore interested in these proceedings 
to the extent of $1,500, which is certainly not a mere nominal 
interest. In the event of sale proceedings being taken, Wheeler 
would be liable on both mortgages to the extent of the difference 
between the total owing on the two mortgages and the price 
realized at the sale. That might be a very large amount, and 
could not at least until after the event be ascertained, and could 
not therefore at this stage be designated as merely nominal.

I am of opinion, therefore, that in so far as any attempt to 
get relief under sec. 8 is concerned, the application must be 
rejected.

It will lie seen that had the second mortgagee sought to take 
foreclosure proceedings, the matter would stand in a different 
light. Although the applicants are denied any relief under sec.
8 of the Act, that docs not, however, dispose of the application.
The application was made in the first instance as already indicated 
to a Judge in Chambers, and the applicants’ rights under sec. 16 
and 17 must still be considered. These sections give the Judge 
a wide discretion. Each case must be dealt with on its merits, 
and I would SRv subject to the general principle that the interests 
of both applicant and volunteer must be considered and as far as 

20—52 D.L.R.
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SASK. possible protected. Wheeler is no longer engaged in war duties, 
C. A. and it cannot lie urged that proceedings of this character are
In Re likely to interfere with, or embarrass him in his duties to the

Volunteers Empire. He is now resident in Canada where he can give some 
Reservists supervision and attention to the matter and in protection of such 

interest as he has in the property. By sec. 17 the Judge may 
Wheeler, impose such conditions as api>ear necessary under the circum-

Brown, stances. In view of the fact that Wheeler, although served with
notice of the application, did not appear to opjiose same or to 
refute the valuation put upon the property by the applicants, I 
would l>e disposed to allow the proceedings to be taken, having 
in view a sale of the property, but subject to a reserved bid of 
$6,376, the outside valuation placed upon the property by the 
applicants in the material filed. A suggestion of this character 
was, however, made to the counsel for the applicants during the 
course of the argument and declined, and 1 would therefore 
dismiss the appeal. Appeal dismissed.

N. B. WILSON v. WILSON.
S. C. ATeu' Brunswick Supreme Court, Appeal Division, Hazen, C.J., White unit

Grimmer, JJ. February 20, 1920.

Crown Lands (§ II B—5)—Farm lands—Creation of Farm Settlement 
Board—Powers of same—2 Geo. V. (N.B.), ch. 28.

The Farm Settlement Board created by 2 Geo. V., 1912 (N.B.), ch. 2\ 
whose powers are defined and limited by the statute creating it, cannot 
give a valid deed to a second party of lands which have already been 
sold to a former party, until it first repossessed itself of the land, after 
projier notice given to the first party according to the ternis of the 
statute.

Statement. Appeal by plaintiff from judgment of McKeown, C.J. 
K.B.D. Affirmed.

fr. H. V. Belyea, K.C., supports appeal; W. B. Wallace, K.C., 
contra.

Haieo.cj. Hazen, C.J., agrees with Grimmer, J. 
white,j. White, J. (oral):—I agree with the judgment of my brother 

Grimmer in so far as he bases it ui>on the fact that the Board, 
whose powers arc defined and limited by the statute, were not. in a 
position to give a valid deed to the plaintiff until they had first 
repossessed themselves of the land, after notice given to the 
defendant; but I wish to make it clear that in my opinion the 
fact that the plaintiff was a dentist, residing at St. Stephen, cannot
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affect his rights under the deed in question. It is no part of our 
duty as a Court to criticize the conduct of any public body, save 
where such conduct affects the legal rights in question before us.

Grimmer, J.:—This action which was brought to secure 
j>ossession of certain lands and premises situate in the Parish of 
Cambridge, in the County of Queens, and for mesne profits and 
damages for the wrongful detention of said property by the 
defendant was tried at the St. John Circuit in May, 1019, before 
McKeown, C.J., without a jury. At the trial the plaintiff 
abandoned everything else and proceeded solely upon his claim 
for possession.

It appears that the Farm Settlement Board, created by the 
Act, 2 Gço. V., 1912 (N.B.), ch. 28, being the owner of the prop
erty, on July 1, 1913, entered into an agreement as provided by 
the statute, for the sale of the land to the defendant for the sum 
of 81,000. Of this 8300 was to be paid at the date of the agreement, 
and the balance in ten equal payments of $70 each, with annual 
interest until payment in full was made, when tin1 Board would by 
deed convey the land to the defendant. The first payment was 
made and the defendant took possession of the property, moved 
thereon, and has since resided there, but failed to make his annual 
payments as stipulated for, and at the time the suit was startl'd 
he had only paid about $65 in addition to his first payment. The 
plaintiff, a dentist by profession, residing at the town of St. 
Stephen, and brother of the defendant, having learned of the 
default made by the latter in respect to his payments, procured 
the Farm Settlement Board to enter an agreement with him on 
September 30, 1916, similar in all respects to that made with the 
defendant and dated back to the first day of July, 1913, by which 
it became bound to sell the same premises to him, the plaintiff, 
thus simply substituting the plaintiff for the defendant and giving 
him the benefit of the initial payment made by the defendant. 
Before making the second agreement, however, the Board, 
following the provision of the statute and the first agreement, 
gave notice in writing to the defendant that on account of his 
default in payment it would on a certain day retake possession of 
the premises, which notice was as follows:

To ('. B. Wilson, of the Parish of Cambridge in the County of Queens 
and Province of New Brunswick.

N. B.

8. C.

Grimmer, J.
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This is to notify you that unless the principal and interest moneys owing 
to the Farm Settlement Hoard by virtue of the agreement between you, 
the said C. B. Wilson and the said The Farm Settlement Board, bearing 
date the first day of July, A.D. 1913, be paid at the expiration of one month 
from the date hereof, the said The Farm Settlement Board will under the 
provisions of see. 5 of 2 Geo. V., ch. 28, of the Acts of Assembly, 1912, take 
possession of the lands and premises set forth and described in the said agree
ment, and will deal with the said lands so repossessed as they might have 
done in the first instance, or as authorized by sec. 1 of eh. 48 of 4 Geo. Y, 
1914, and in such ease you, the said C. B. Wilson, shall have no recourse at 
law or in equity against the said The Farm »Settlenient Board, but shall 
be at liberty to lay any claim before the Licutenant-Governor-in-Coumil, 
whose decision shall be final.

Dated at the City of Saint John, in the City and County of Saint John 
and Province of New Brunswick, this 28th day of August, A.D. 1916.

The Farm Settlement Board,
per James Gilclirist, Secretary.

Nothing further was done by the Board so far as repossessing 
the land was concerned, and on September 30, 1917, the plaintiff 
paid off all arrearages due by his brother the defendant on the 
land. The defendant claims this payment was made by the 
plaintiff at his request, to enable him to complete the purchase, 
but the plaintiff states that the defendant, knowing that he could 
not meet the payments, agreed that the plaintiff should take his 
place and carry the matter through as his own. No considérât ion 
however appears to have existed l>etween these parties for the 
arrangement which the plaintiff claims was made l>etweon them, 
and McKeown, C.J.K.B., in his conclusions found against the 
plaintiff upon his contentions in this respect. However, the 
arrears were paid by the plaintiff and a new agreement was made 
with him by the Board, which at the commencement of this suit 
was his sole title to the premises. Afterwards this action was 
commenced, both the plaintiff and the Board claiming that the 
defendant, having made default and the Board having given the 
notice above set out, it was competent for the Board to enter into 
the new agreement with the plaintiff as the notice in fact accom
plished the dispossession of the defendant without furthe r act ur 
operation on the part of the Board, the defendant only being 
entitled to possession so long as he made the payments stipulated 
in the agreement. Finally, September 10, 1918, some time after 
the commencement of this suit, the plaintiff paid the Board the 
balance of the purchase price of the land, notwithstanding the 
same was not due, and secured a deed of the property, which he
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thereupon proceeded to and did sell for an increased price over 
that paid by him to the Board for the land. In view, therefore, 
of the fact that there arc two agreements for the sale and purchase 
of the land as well as a deed to the plaintiff (not however in exist
ence at the commencement of this suit) and that while the defend
ant had notice from the Board of its intention to retake possession 
by reason of his default, he is still in possession of the premises 
under his agreement, it becomes necessary to refer to the statute 
ujxrn which the Board proceeded, and the agreement made with 
the defendant, to ascertain if it was justified in the conclusion it 
reached, and under the circumstances was authorized to make 
the conveyance to the plaintiff.

Section 2 of the Act (1912), ch. 28, authorizes the Board to 
purchase, hold and possess real estate suitable for general farming 
purposes and improve the same and erect houses thereon when 
necessary; to sell and convey to bond fide settlers the real estate 
so acquired upon the terms named in the section; to enter into 
all agreements and make and execute deeds and conveyances, 
and to make by-laws and regulations for the purposes of the Act.

Section 5 provides as follows:—
In case of default by any purchaser in making the payments agreed 

upon, or in fulfilling any conditions that may be agreed upon, the said Board 
shall he at liberty to take possession of the lands of any purchaser so in default, 
on giving the said purchaser one month's notice in writing of its intention so 
to do or if the purchaser cannot be found by posting said notice on the dwelling 
house or other conspicuous place on the premises of such defaulting pur
chaser, and on so taking possession of any premises under this section the 
Board may deal with the said lands so repossessed as it might have done 
in the first instance.

It will be observed these sections provide for the purchase and 
sale of lands by the Board and the course to be pursued in case any 
purchaser defaults in his payments, and under and by virtue of the 
authority conferred by these sections the Board entered into 
the agreement for sale to the defendant, of which agreement secs. 
2, 3 and 7 are very pertinent to this case, and are as follows:—

2. The party of the second part (defendant) for himself, his heirs, exec
utors or administrators and assigns, hereby agree to pay the party of the 
first part (the Board) its agent or attorney, the said sum of one thousand 
dollars, in manner following:—The sum of three hundred dollars at or before 
the ensealing and delivery of this agreement, and the balance of seven hundred 
dollars in ten equal annual instalments of seventy dollars each, with interest 
thereon at the rate of five per cent, per annum, payable annually, the said 
annual instalments, together with the interest on all unpaid balance to lx* paid

N. B.

8.C.

Grimmer, J.
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on the first day of July in each year, the first payment being due on the first 
day of July, A.D. 1914, the last payment to be made on the first day of July,
A.l). 1923.

Wilson 3. It is hereby agreed between the parties hereto that the party of the
second part shall, upon execution of this agreement and the payment of the 
said sura of three hundred dollars aforesaid, be entitled to the possession

Grimmer, J. <>f the lands the premises hereinbefore described and to retain such possession
until default shall be made by said party of the second part, us hereinafter 
provided.

7. It is hereby agreed between the parties hereto, that if the party of 
the second part shall make default in making payments herein agreed upon 
or unfulfilling (in fulfilling?) any conditions herein agreed upon, that the 
party of the first part shall be at liberty to take possession of the hereinbefore 
described premises on giving the party of the second part one month’s notice 
in writing of its intention so to do, or if the party of the second part cannot 
be found, by posting said notice on the dwelling house or other conspicuous 
place on the said premises, and if the said party of the first part should so 
take possession of the said premises, it may deal with the said lands so repos
sessed as it might have done in the first instance, and in such case the party 
of the second part shall have no recourse at law or equity against the - ni 
party of the first part, but shall be at liberty to lay any claim before ilie 
Lieutenant-(iovernor-in-Council, whose decision shall be final.

Section 2 merely refers to the terms of the sale anil purchase 
and is of no further interest so far as this case is concerned.

Section 3 relates to the position of the defendant, and makes it 
clear that under the agreement the defendant was entitled to 
possession of the land which he should retain until he made default 
in his payments, whereupon he might lx; deprived of that posscs- 
sion in the manner provided by sec. 7.

This last named section strictly follows the provisions of sec. .i 
of the statute, which to me arc perfectly plain and clear and 
distinctly provide that in case any purchaser makes default in 
his payment as agreed upon, the Board shall lie at liberty to take 
possession of the lands sold him, how, on giving him the purchaser 
one yionth’s notice in writing of its intention so to do, or if lie 
cannot be found by posting the notice on the dwelling house or 
some other conspicuous place on the pn-mises, and upon so taking 
possession may then proceed to deal with the land as in the first 
instance.

The real question then in this case is, did the Board comply 
with the statute and the agreement and repossess the land before 
entering into the second agreement with the plaintiff? The 
evidence discloses that the Board took no further step in tliis 
respect than the giving of the notice, and in my opinion this was
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not sufficient. It will be observed the statute and the agreement 
both use the words “take possession” which for want of definition 
or consideration as to any special method of application must l>e 
given their Uteral meaning, and will make necessary some further 
act than the mere giving notice of an intention to do a certain 
act or thing. This repossession can only be taken after the notice 
has been given one month, and nowhere is it stated in nor can it l>e 
inferred from the statute or the agreement that the mere notice 
is all the Board has to do to become reinvested with the land. 
This view is also lx>me out by the fact that the provision made, 
that the Board “on so taking possession” which infers some 
distinctive and positive act on its part in this respect, may then 
proceed to again deal with the land. Had it been intended that 
the giving the notice* only should constitute a repossession of the 
land and was all the Board had to do to become repossessed thereof, 
it would undoubtedly have said so in plain terms, and there would 
not have Ix-en the language, such as “at liberty to take possession” 
and “on so taking possession” that is now found in sec. 5, and the 
words “and possession of said real or personal property is taken 
under said section” as found in sec. 7.

In my opinion some other act, such as going upon the land, 
demanding and taking formal possession, was necessary on the 
part of the Board before it could or would become reinvested with 
the land, and as this was not done the Board was not in a position 
to make a second agreement in res]x*ct to the disputed land, the 
^session whereof remained and still remains in the defendant. 
There can be no question of the right of the Board to repossess the 
land, but it must proceed in a legal way to do so, and cannot 
legdly deal with the same until it is so repossessed, when, ns the 
statute states, it may deal therewith as it might have done in the 
first instance. Neither could the plaintiff maintain the action 
Ik-cause he wras not the owner of the land when the same was 
commenced this deed being made some time after the writ was 
issued, nor was he in possession thereof.

Before concluding this judgment I desire to point out that 
the proceeding so far as the second agreement referred to herein 
is concerned, was evidently on the part of the Farm Settlement 
Board a direct violation of the purposes and intention of the Act. 
This Act so-called “An Act to encourage the Settlement of Fann 
Lands” in its preamble states that whereas inducements in the
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nature of improved farm lands are being offered as an attraction to 
intending settlers to locate in other parts of the Dominion, and 
this scheme where adopted has lieen attended with a large measure 
of success; and whereas in order to encourage the young people 
of this Province to settle therein, instead of going elsewhere, and 
to encourage the repatriation of our jieople who have gone abroad, 
and also to attract the Ix-st class of immigrants to settle here, 
it is advisable that this Province adopt some similar scheme to 
promote the settlement of our vacant lands. This very shortly 
defines the purposes and the intention of the Legislature in passing 
this statute.

In restiect then to the second agreement, it clearly appeared 
that the Board had notice when it was making the same that 
the plaintiff in this case was a dentist residing at the Town of St. 
Stephen, who had no intention whatever of going to reside upon 
this property, and did not want it for that purpose. While, 
therefore, the Board under the Act had the power to sell, it was 
clearly acting in violation of the purposes and intention of the 
statute when it entered into the second agreement with the 
plaintiff, and not only was it making this agreement in violation 
of the law, but having made it they deprived the defendant of the 
benefit of the initial and subsequent payments w hich he had made 
to the Board, which together amounted to the sum of 1365, and 
they made no arrangement whereby he was protected in this 
respect, as it would in all fairness seem to have been the proper 
and necessary thing for the Board to have done.

The judgment appealed against must be sustained, and this 
appeal dismissed with costs. Appeal dimmed.

MOULD t. THE KING.
British Columbia Court of Appeal, Macdonald, C.J.A., Galliher and 

Mc Phillips, JJ.A. April 6, I9t0.
Municipal corporations ($ II C—66)—By-laws—Prevention of disease 

—Regulation—Exclusion.
The Municipal Act, 4 Geo. V. 1914 (B.C.), ch. 52, secs. 105 to 109, 

authorizes a municipality to pass by-laws for the pur|x>se of preventing 
the spread of infectious and contagious diseases, but the power given is 
for regulation only and a by-law excluding tne entry of any animal is 
ultra vires.

Appeal from a conviction in the County Court for ini]x>rting 
a diseased animal contrary to the provisions of a municipal 
by-law. Reversed.
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If. C. Lowe, for appellant; //. B. Robertson, for respondent.
Macdonald, C.J.A.:—I would allow the appeal.
(î alu her, J.A.:—In my opinion the municipality had no 

power to pass clause 35 of by-law 02, under which conviction 
was had.

I would allow' the appeal.
McPhillips, J.A.:—The appeal, in my opinion, should be 

allowed. A constitutional point was taken that the By-law No. 
02, a by-law relating to public health of the corporation of the 
District of Saanich, was ultra vires of the municipal council to 
enact, t.f., that the field of legislation was occupied by Federal 
legislation, which displaced the Provincial legislation. See 
Animal Contagious Diseases Act, R.S.C. 1906, ch. 75. The 
Provincial Act is, in somewhat similar terms, entitled the “Con
tagious Diseases (Animals) Act,” R.S.B.C. 1911, ch. 40. I do 
not find it necessary to pass upon this ]>oint as the decision I have 
come to renders it unnecessary. The challenged by-law is claimed 
to lie supported by sec. 54, sub-secs. 105, 106, 107, 108, 109 of the 
Municipal Act, 4 Geo. V. 1914 (B.C.), ch. 52. The counsel 
for the respondent very ably addressed his argument to the 
support of the validity of the by-law upon the authority given 
by the Municipal Act and did not consider that the Federal or 
Provincial legislation in any way affected the by-law, i.e., that it 
was ititra vires not ultra tires of the municipal council to enact. 
With deference, I do not consider that the by-law is sup]xirtable 
by the Municipal Act, and a close analysis of the powers conferred, 
and an examination of the authorities, persuades me that the 
by-law is too extensive in its terms; it is prohibitive in its effect. 
The powers conferred are regulatory powers, not prohibitive powers. 
If the Legislature intended to confer upon the municipal authority 
the power of prohibition and exclusion of animals, suffering from 
infectious or contagious disease, it would have been done in apt 
language and without that apt language the by-law is incapable 
of being supported. Section 35 of the by-law is in the following 
terms: “35. No animal affected with any infectious or con
tagious disease shall be brought into the municipality.” This is 
absolutely prohibitive in its effect, and I find no warrant for its 
enactment. The counsel greatly relied upon certain expressions 
of Sir F. H. Jeune in the Court of Appeal of England in Thomas
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B t~ v. Sutters (1899), 69 L.J. (Ch.) 27, at page 30, [1900] 1 Ch. 10, 
C. A. where that eminent and distinguished Judge said:—

Movld If there were a difference lietween a by-law and a |>uhlic Act of Parliament
r —I mean if a by-law deelured something to Iw legal, which the public law

The King, declared to be illegal or vice versa—I agn-e that the by-law could not In s.t 
Me?— j a '•!> against the general law in that flense ... It may be that the by

law goes Ix'yond that but I cannot myself see any real objection to the l>> -law 
even if it does go somewhat beyond the Aet of Parliament. The Aet, s|MNiking 
for the whole country, makes certain things illegal. It does not follow that 
a by-law speaking for a particular locality may not make some more stringent 
provisions with the same object.

The difficulty here, however, is that the Aet of Parliament— 
the Municipal Act—does not declare* that it is illegal to bring into a 
municipality any animal affected with any infectious or contagious 
disease, but we find the by-law so declaring. It might as well lie 
contended that a by-law would Ik* effective if it in terms exelm led 
persons as well as animals. It is only necessary to state this 
pro])osition to see the extent of the contention made. It cannot In- 
assumed or implied that the power to pass by-laws relative to 
health, protection or preservation—the heading appearing above 
—see see. 105 et seq. authorizes any such drastic power of exclusion 
from the municipalities. It is not apower that would be attempted 
to lie conferred by Parliament in other than positive and clear 
tenus—so dislocating to the affairs of mankind and domestic life.

Upon the facts of the present cast*, we had an animal lx night 
in the Saanich municipality taken into the City of Victoria, 
examined by the veterinary ins|>ector and ordered to Ik* destroyed. 
The animal was taken back into the municipality and there 
destroyed. In the absence of clear statutory enactment declaring 
it to Ik* illegal to have proceeded in this way and a by-law support
able u]xm such statute law', it is idle to contend that that which 
was done was an illegal aet. I cannot, with respect, come to the 
same conclusion as Lumpman, Co. Ct. J. In his reasons for judg
ment the Judge said:—

Clause 35 of the by-law under which the information wan laid enacted 
that: “No animal affected with any infectioufl or contagious disease shall 
be brought into the municipality.” Thin enactment seems to me to be 
within the scope of the legislation under which it was passed. Power to 
prevent the spread would, I think, include jiower to prevent the importation.

On the contrary, it is clear to mo, after a careful consideration 
of the whole matter, and attention given to the authorities, 
that the by-law' must !>e held to lie invalid and lieyond the scope
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of the powers conferred by the Municipal Act. As I have already 
said the by-law is prohibitive, not regulatory and prohibitive 
powers have not l>eon conferred—that which has Ikh-ii attempted 
is, in its nature, totally exclusive and exceedingly drastic in its 
effect and would mean that a farmer once having taken an animal 
affected with disease beyond the confines of the municipality in 
which he was resident could not again bring t he animal within the 
municipality—even for the purpose of its destruction. It impels 
one to the thought that there must lie, or will lie found, other 
legislation dealing with such a situation—but all that it is neces
sary now to pass upon is, the validit y or invalidity of the challenged 
by-law and as to that I have no hesitation in saying that it is 
ultra vires of the municipal council and must be held to be invalid 
and illegal.

I think Lord Sumner's language in Rex v. Broad, [1915] A.C. 
1110 at 1122, 84 L.J. (P.C.) 247, at 254, is particularly applicable 
to the present case:

The rule is well established that if by-laws involved such oppressive or 
gratuitous interference with the rights of those subject to them us could 
find no justification in the minds of reasonable men, the Court might well 
say, “Parliament never intended to give authority to make such rules,” 
per Lord Chief Justice Russell of Killowen in Kruse v. Johnson, [1898] 2 
Q.B. 91, 99, 67 L.J.Q.B. 782, 785.

In the present case, the result must be, in my opinion— 
that the conviction lie quashed—the by-law I wing, as to sec. 35 
thereof—upon which the conviction was made, invalid, i.e., 
section 35 of the by-law not being sustainable, it follows that the 
conviction cannot be upheld.

1 would, therefore, allow the appeal—the appellant to have 
his costs here and throughout in the Courts below.

A ppeal allowed.

BOWEN v. LIGHTFOOT.
Manitoba Court of Appeal, Perdue', Cameron, Haggart, Fullerton and

Lknnistoun, JJ.A. April 6, 1920.
Municipal corporations (5 II C—50)—Municipal by-law—Benefit of 

public—Obligations imposed.
A municipal by-law passed for the benefit of the public, and not of 

any particular class, does not impose any other or greater obligations than 
those imposed at common law, except the penalties provided in the 
by-law itself.

Appeal by plaintiff from a nonsuit in an action claiming 
damages by reason of an attack made on him in the public streets 
by two bulldogs. Affirmed.
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J. C. Colli nson, for ap]>ellant; W. W. Kennedy, for respondent.
Perdue, and Cameron, J.A., would dismiss the

apjieal.
H ago art, J.A. (dissenting), would allow the appeal.
Fullerton, J.A.:—The defendant was attacked on a public 

street in the City of Winnipeg by a bulldog and a bitch; his clothes 
were torn and he was severely bitten.

The defendant Wilkes was the owner of the bulldog. So far 
as Wilkes is concerned the only evidence of scienter is that of tin- 
plaintiff himself, who says that some months before he received 
the injuries complained of, he and the defendant Wilkes wen- 
engaged in fixing a piano wagon, that the bulldog came along and 
he went to pat him, when Wilkes said, “Oh, don't put your hands 
on that dog for he ’aint safe.” If I had been trying the case, I 
would have held this sufficient evidence of scienter. The trial 
Judge, however, took the contrary view and we should not inter
fere.

The defendants James Lightfoot and George Lightfoot were 
sued as doing business under the name, style and firm of “ Lightfoot 
Transfer Co.” and George Lightfoot was sued individually.

There is no evidence in the case which would justify a verdict 
against the partnership.

The business was apparently carried on by the defendant 
George Lightfoot. There is no evidence whatever to shew that 
George Lightfoot had any knowledge of the vicious character 
of the dogs.

It is contended, however, that such proof of the scienter was 
unnecessary as the dogs were, at the time of the attack, running 
at large, contrary to a by-law of the City of Winnipeg.

In other words, the plaintiff contends that a breach of a 
statutory duty followed by damage gives rise to a cause of action.

The leading case on the subject, and one which has been 
approved and followed in all subsequent cases, is Cox v. Burbidge 
(1863), 13 C.B. (N.S.) 430, 143 E.R. 171. In this case the plain
tiff, a little boy about five years of age, was playing in the road, 
when a horse, which was on the footpath, struck out and kicked 
him in the face, injuring him severely.

Section 25 of the Highway Act, 1864 (Imp.), made it unlaw
ful, except where there are wastes or unenclosed lands, to allow
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animals to stray on to the highway, and the owner is liable to a 
fine if he does so.

The Court, consisting of Erie, C.J., Williams, Willcs and 
Keating, J.L, held that the plaintiff could not recover.

The argument for the plaintiff was that the fact of the horse 
1 icing loose on the highway contrary to the statute was prima 
facie evidence of negligence.

Erie, C.J., at page 435, said:—
As between the owner of the horse ami the owner of the soil of the high

way or of the herbage growing thereon, we may assume that the horse was 
trespassing; and, if the horse had done any damage to the soil, the owner 
of the soil might have had a right of action against his owner. So, it may 
lie assumed, that, if the place in question were a public highway, the owner 
of the horse might have been liable to lx1 proceeded against under the Highway 
Act. Hut in considering the claim of the plaintiff against the defendant for 
the injury sustained from the kick, the question whet her the horse was a 
trespasser as against the owner of the soil, or whether his owner was amenable 
under the Highway Act, has nothing to do with the case of tlie plaintiff 
(page 43ti) ... I take the well-known distinction to apply here,«that 
the owner of an animal is answerable for any damage done by it. provided it 
lie of such a nature as is likely to arise from such an animal, and the owner 
knows it ... It reduces itself to the question whether the owner of a 
horse is liable for a sudden act of a fierce and violent nature which is altogether 
contrary to the usual habits of the horse, without more (page 4:t7'.

Hadweü v. Righton, [1907] 2 K.B. 345, was the ease of a fowl 
flying into the spokes of a bicycle causing it to upset.

Phillimore, J., on the assumption that the fowls were unlaw
fully uixm the highway, held that the dutnage which in fact 
happened was not of such a nature as was likely to result from 
their unlawful presence there and that the defendant was not 
liable.
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To the same effect ia the ease of Heath’s Oarage Ltd. v. Hodges, 
(1916] 1 K.B. 206, 32 T.L.R. 134 (affirmed, [1916] 2 K.B. 370, 
32 T.L.R. 570).

The leading English eases on the point are reviewed in Millar 
v. O’Dowd (1917), 36 N.Z.L. Rep. 716.

In Sass v. Eisenhauer (1907), 41 N.S.R. 424, the plaintiff 
sought to recover damages from the defendant for injuries to 
plaintiff’s ox caused by defendant's oxen which were at the time 
upon the public highway in violation of a by-law of the muni
cipality.

The Court of Appeal held that ‘‘without proof of scienter 
defendant could not be held liable" (see headnote 41 N.S.R. 424).
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The by-law in the case under consideration does not, therefore. 
C. A. help the plaintiff, and there can be no recovery.

Bowen Dennistoun, J.A.:—The plaintiff bases his action on two 
Lightfoot Kmun(*s—that the defendants knew that the dogs were

■----- vicious, and alternatively, that they were on the highway contrary
D»mu.i.mn,.i a. ^ ^ provisions of By-law No. 1003, see. 31, of the ( 'it \ ■ 

Winning, which reads as follows:—
No person or persons shall permit or suffer his, her or their dog, and no 

dog shall be permitted or suffered to run at large in the city without a coll;.!' 
and metallic plate mentioned in see. 27 of this By-law, nor unless such • è>g 
is accompanied by and is under the immediate charge and control of sinin
competent person, and any dog found running at large, contrary to tin» 
provision, shall l>e liable to be captured and disposed of as hereinafter pro
vided.

A well-known case on action for damages for breach of statutory 
duty is droves v. Wimborne, [1898] 2 Q.B. 402. This was a case 
under the Factory & Workshop Act, 41-42 Viet. 1878. eh. Hi 
It imposes a duty to fence certain machinery. The Act is a pul-lir 
Act, passed in favour of the workers in factories and workshops 
to compel their employers to do certain things for their protection 
and benefit. It was held that an injured workman had an action 
for breach of statutory duty notwithstanding the provisions in 
the Act that the employer should lx* liable to fine in respect to 
that breach of duty. In dealing with the intention of the Legis
lature it is material, as Kelly, C.B., pointed out in giving judgment 
in the case of Gorris v. Scott (1874), L.R. 9 Exeh. 125, to consider 
for whose benefit the Act was passed, whether it was passed in 
the interests of the public at large or in those of a particular class 
of persons.

In the case under consideration there can lx* no doubt that the 
by-law prohibiting dogs from running at large was passed in the 
interest of the general public and not of any class of citizen.

Tompkins v. Brockville Itink Co. (1899), 31 O.R. 124, 133, is 
a case in which Meredith, C.J.O., dealt with the claim for damages 
of a plaintiff who alleged that his property would be depreciated 
in value, and his insurance premiums increased by reason of the 
erection of the defendant’s building in contravention of a fire by
law of the Town of Brockville. He says at page 130:—

When one looks at the number of acts lawful to he done at common 
law which municipal councils are by the Municipal Act permitted to prohibit 
or to regulate, and the number of duties which do not exist at common law
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whi«h they are permitted to iin|>ose . . . one is startled by the pro-
I* wit ion that in eaeh ease a duty is ini|xi.sod for the failure to iwrform which 
an action lies by one who is injured owing to tIn* non-performance of it.

And at page 132:—
The proper conclusion to be come to on the main question i<, I think, 

that no such right of action as the plaintiff asserts is vested in him.

In Ward v. Hobbs (1878), 4 App. Cas. 13, the defendant, in 
violation of the Contagious Diseases (Animals) Act (Imp.), sent 
pigs to market which were suffering from typhoid fever. They 
were In night by the plaintiff without warranty subject to previous 
inspection. The pigs died and infected other pigs of the plaintiff 
and he sued for damages, relying on the violation of the statute as 
sufficient to maintain his cause of action. It was held that the 
Act was passed for the lienefit of the and has nothing to
do with the bargains of particular persons: (Lord O’Hagan, at 
page 28).

This case was followed in Saskatchewan in an action based on 
a violation of the Noxious Weeds Ordinance, on the ground that 
an individual had no right of action under the statute which he 
did not have without it. Nargang v. Kirby (1911), 4 S.LR. 309.

In Baldrey v. Fenton (1914), 20 D.L.R. 077. 7 S.L.R. 203, it 
was held that a right of action accrued 0» a plaintiff whose horse 
fell into an o]x*n well of the defendant. The statute, R.S.S., 
1909, ch. 124, sec. 2, provides:—

(2) No |lemon shall have on his premises or on any premises occupied 
by him any open well or other excavation in the nature thereof of a sufficient 
area and depth to be dangerous to stock and accessible to stock of any other 
pemon which may come or stray upon such premises.

The judgment is based on Butler v. Fife Coal Co., [1912] A.C. 
149, and Watkins v. Naval Colliery Co., Ltd., [1912] A.C. 093. but 
an examination of these cast's and of the statute quoted clearly 
shews that the legislation referred to was passed in the interest 
and for the lienefit of a particular and specified class of jicrsons, 
workmen or stock owners, anti that a right of action for breach 
of the statutory duty was given to such persons in accordance 
with the rule laid down in Groves v. Wimborne, [1898] 2 Q.B. 402. 
The intention of the Legislature to enlarge the common law rights 
and liabilities of the respective parties is apparent.

In Moon v. Stephens (1915), 23 D.L.R. 223, 8 S.L.R. 218, 
two mules running at large in contravention of and contrary to a 
by-law of the municipality, trespassed upon the plaintiff’s property 
and caused damage. The defendant was held liable, but, I take
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it, was liable at common law, the breach of the by-law being taken 
as evidence of negligence on his part and not the foundation of the 
right of action.

Where a statutory duty is imposed upon a railway company 
in the nature of a duty to take precautions for the safety of persons 
lawfully travelling in its carriages, crossing its line, or frequenting 
its premises, the company will lie responsible in damages to a 
member of any one of these classes who is injured by their negligent 
omission to discharge1, or secure the discharge of, that duty prop
erly, but the injury must lie caused by the negligence of the iom- 
panv or its servants: per Lord Atkinson in G.T.H. v. McAlpim, 
13 D.L.R. 618, [1913] A.C. 838, 16 Can. Ry. (’as. 186. This is 
another example1 of legislation in favour of specified classes as 
distinguished from the general public and moreover by sec. 385 
of the Railway Act, 9-10 Geo. V. 1919, ch. 68, a cause of action is 
declared to exist by the express words of the statute itself.

In Zumdein v. Shrumm (1895), 22 A.R. (Ont.) 263, the judg
ment of the Court of Appeal for Ontario was given by Haganv, 
C.J.O., to the effect that the owner of a turkey cock which, without 
negligence, strays upon the highway contrary to a by-law of tin- 
municipality is not liable for damages resulting from a horse 
taking fright and running away at the sight of the bird acting as 
turkey cocks generally do. Disobedience of the by-law was 
distinctly raised on the argument by Moss, Q.C., but the Chief 
Justice, at page 267, disposed of the case on the ground that there 
was “no evidence from which negligence on the defendant's part 
can be proved or presumed or any knowledge possessed by him 
of the possibility of his turkey cock acting so as to frighten horses."

The law in the United States on this subject is collected in 
Corpus Juris—sub nomine Animals—vol. 3, page 94, sees. 324 
to 340. It varies in different States and as laid down by different 
Courts, but as a general rule it appears that scienter continues 
to be an element of liability unless expressly dispensed with by 
the statute. Vide Corp. Jur., sec. 340.

The owner of a dog is no doubt answerable at common law 
for damages of a certain class caused by such dogs when negligently 
running at large, but such owner is not liable for damages caused 
by the dog which could not lx; contemplated in the absence of any 
knowledge that the dog was so disposed: Turner v. Coates. [1917] 
1 K.B. 670.
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In my opinion this by-law was intended to license, regulate, 
and restrain, as well as to tax dogs and was passed for the benefit 
of the and not of any particular class, and that a breach
of it docs not iinixwe any other or greater obligations u|hhi the 
owner than those imposed at common law, excepting, of course, 
the penalties provided by the by-law itself, which are <•< at ion
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and fine.
The view is taken that the prohibition contained in the by-law 

is as valid as a direct enactment of the legislature itself, but 
that it was not within the mplation of the Legislature, or 
the city council, to do more than regulate the running of dogs 
upon the streets. It was never contemplated that the owner of a 
dog would lie subject to more than the prescritied penalties for a 
violation of the by-law. Hail it been otherwise an unattended 
dog upon the highway, without any negligence on the part of his 
owner, might subject that owner to heavy damages by interfering 
with motor traffic, frightening horses, and so forth. 1 am unable 
to agree that the numerous municipal by-laws which are in opera
tion have overturned the common law rights of the citizens to 
any greater degree than is necessary to give effect to the clearly 
expressed purpose of those by-laws, or that it was the intention 
of tin- Legislature to make non-]M*rformaocc of a duty imposed by a 
by-law statutory and actionable negligence, unless such intention 
expressly or impliedly appears as part of the* enactment.

Lpon the authorities the conclusion is reached that the presence 
of these dogs u]H)u the highway in contravention of the by-law 
in itself gave no right of action to the plaintiff. In attacking the 
plaintiff they were displaying a degree of ferocit y for which t he 
defendants can only lx* held responsible at common law if they 
knew that the dogs were so disjxised and failed to prevent them 
from coming into contact with the plaintiff.

The County Court Judge granted a nonsuit on the ground 
that there was not sufficient evidence of scienter as to viciousness 
in the dogs. There was no jury in the ease, and had he called 
upon the defence his judgment would have Iran the same. I do 
not find justified in reversing him on this point as the evidence is 
not sufficiently strong to convince me that he was wrong.

1 would dismiss the apjx*al with costs. Appeal dismissed.
21—52 D.L.R.
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EDDY v. M1LLM1NE.

Ontario Supreme Court, . I p/icttiilc lUrinion, Mulock, A'/., ('lute, Sut lu rl and 
ami Mimtea, .1.1. March 26, 1920.

1. Partikh (I I A fiO) VmmutATioN I’norcit I'i.aintipf—Inihviim ai
Hl'INU ON IIKIIAI K OK IIIMSKI K AND Ol'HKHK AlfDINO ('Oltl'OHA l ins 

Wlinv ii vor|NinUion is a plaintiff vimmiKtamvs limy niiiilc
an individual taxpayer to living an action on livhiilf of himself and ;i|| 
others of liis class for I lie licnclil of (lie cor|ioral ion, lull lie niiisl first 
shew I lie Court sullieient reason for I lie eorimrat ion not lieing a party 
plaintiff ami when so (‘xeusuil the corporal ion should lie made a party 
defendant.

2. Municipal corporation (§ Il C tit») Mvnk ipm. Act (Ont.)—Kxpkksm
words -Scorn.

The words “travelling or other c\|»enses incurred in resiievl to matters 
IHTlaining to or affecting the interests of the eor|Miration' as used in the 
Municipal Act (Ont.), I C.eo. \ . Mil I, eh. ltd, see. Ml, are wide enough to 
cover tlie ex|M-nses of a delegation sent to Ottawa to induce the (iovern- 
ment of Canada to exempt from military service men engaged as farm 
workers in the township.

Appeal by the defendants from the judgment of a Comity 
Court Judge in favour of the plaintiff in an action to compel the 
restoration to the treasury of the Municipal Corporation of the 
Township of Burford of a sum of .$219.13 paid out of corporation 
funds, iqum a resolution of the township council, for the expenses 
of a deputation to Ottawa in support of the rejH'al of an Order-in 
Council.

IT. S. Jireivfiler, K.V., for appellants, other than the defendant 
Barker; (Ionian Wahl ran, for defendant Barker, n ; IT. 7’.
Henderson, K.C., for plaintiff, respondent.

Mulock, C.J. Kx.: This is an ap]>eal from the judgment of 
the learned Judge of the County Court of the County of Bran! 
ordering the defendants to pay to the Treasurer of Burford 
$219.13. The facts out of which this litigation has arisen are as 
follows:—

In the year 1918, at a public meeting held in the Township 
of Burford, in the County of Brant, it was resolved that a dele
gation from the said township should l>e sent to Ottawa to join 
with delegations from other portions of the Province in a protest 
to the Government against a certain Order-in-Council amending 
the Military Service Act, and rendering liable to conscription 
men who were engaged on farms in the production of food. In 
resixmse to such resolution, the township council sent to Ottawa 
a delegation composed of the five defendants and four others, and 
the travelling exjienscs of the delegation, amounting to $219.13, 
W'crc paid out of moneys of the township.

89
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The plaintiff, a ratepayer of tin* tow nship, who sues on lx*half 
of himself and all other ratepayers of the township, contends 
that such payment was illegal, and asks that tin- defendants who 
were the mcmlx*rs composing tin* said eouneil, and who directed 
the payment of said sum, In* ordered to repay tin* name to the 
municipal corporation.

Objection was taken to tin constitution of the action, it lx*ing 
argued that it could not In* maintained at tin* suit of an individual 
ratepayer, though suing on Ixhalf of himself and all other rate
payers, hut should have Ih*cii brought in tin* name of the color
ation. The corporation is the proper plaintiff; circumstances 
may entitle an individual ratepayer on behalf of himself and all 
others of his class hi bring an action for tin* Mielit of the color
ation; but he must first shew to the ( ourt sufficient reason for the 
coloration not l>eing a party plaint ill, and, when so excused, 
the coromti°n should l>e made a party defendant, lien*, if the 
corporation is not a party plaintiff or defendant, there is no jierson 
More the Court to receive any moneys which may In* found owing 
to it, or to give acquittance in respect thereof. Further, the 
coronition would not lx* bound, and the defendants would lx* 
liable to as many actions as there are ratepayers: Ihm'CH v. City 
of Toronto (18f>K), II Moo. I'.C. Hi:;: Toss v. I lari with1 (1843), 
2 Han* 4(il ; Mozlry v. Albion (1X17). I Phillips 71NI; Hamilton v. 
Dexjardins Canal Co. (18411). I (Jr. I, 21.

So far as ap]x*ars, no attempt was made More action lx*gun 
to have the corporation bring the action; but, after the defendants 
other than Barker, in their statement of defence, had denied the 
right of the plaintiff to maintain the act ion, his solicitor wrote to 
the township eouneil asking the corporation to join in it as a 
party plaintiff. The council, however, by resolution, refused to 
do so, the n*solution being also ojx‘ii to the construction that the 
council would not bring an action in the corporation's name for 
the purpose of recovering the moneys alleged to have Ix-en mis
apply!.

Fader these circumstances, the plaintiff, suing on Ix-lmlf of 
himself and all other ratepayers, is entitled, on adding the eor- 
|x(ration as a party defendant, to maintain this action, and leave 
should lx* given so to amend.

ONT.
8. C.

MiuJtiiNe. 
Molork. C' J.Ke
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I infer from the action of the council that the corporation is 
oppoHcd to the plaintiff's claim. If such Ik* the caw*, I nee no 
reaeon for withholding my opinion in regard to the merits of tin- 
action. Nevertheless the corporation, when added as a party 
should, if it desires it, Ik* heard U*fore the order on this appeal 
is issued.

Dealing then with the merits of the question. The council, 
unless authorised by statute, would have* no right to expend moneys 
of the ratepayers in payment of the travelling expense's in question. 
The defendants, however, contend that the* payment was author
ised by sec. 427 of the* Municipal Act (4 Geo. Y\ ch. 33, se*c. lit), 
which is as feillems: “(I) The* e-emncil of a city, town, village*, county 
or township may pay for e>r towards the reception of” (doubtless 
meant for “or”) “entertainment e>f perseins e>f distinction or tin- 
celebration of events or matters of national interest or importance, 
of for or towarels travelling or either expense's ine*urreel in respect 
to matters ]x*rtaining to or affecting the interests of the* cor
poration, a sum not excelling in any ye»ar,” etc.; and the* question 
is, was the* mission eif the ele*le*gation to Ottawa a matter pertaining 
to or affe'cting the interests of the corporation? The* term “eva
poration” is not, I think, here use*el in its strict sense, as elt‘fined 
by Dillon on (’orporat.ions, 5th eel., sec. 31: “A municipal cor- 
IKiration, in its strict anel pmpe*r se*nse*, is the body politic and 
corpeirate const it uteel by the* incorporation of the* inhabitants of 
a city or town feir the* purpose's eif locid government thereof."

Further on, in se*c. 33, he* state's that the* primary and funda
mental iele*a eif such a corporatiein is “an institution to regulate 
and aelminister the* internal ceincerns eif the inhabitants of a 
defined leieality in matters pe*culiar to the place* incorporated, or 
at all events not common to the State or pe*eiple* at large*.”

The legislature has, however, from time to time enlarged the 
jKiwers of municipal e*orpeirations lieyonel theise merely local or 
municipal ; anel sec. 427 is an instance eif the grant by t he Legis
lature* to the* eeirpeiratiem eif extra-municipal peiwers. That section 
empeiwers councils to e*xpe*nel a limited amount eif the taxpayers' 
money in the* reception or entertainment eif persons eif eHstinetiein, 
in the* celebration eif matters of national interest or importance, 
and in payment of travelling expenses in re*speet of matters per-
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taining to or affecting the interests of the corporation. The 
object of the delegation’s mission to Ottawa was to induce the 
Government to exempt from military service1 men who in the 
township were engaged as farm-workers. Was that object a 
matter affecting the interests of the corporation? It is the duty 
of the coqioration to regulate and administer certain matters 
affecting inhabitants of or persons within the township, and, in 
the discharge of such duty, the corporation is cnqiowcred to 
levy and collect taxes from the ratepayers. The learned trial 
Judge expressed the view that the mission of the delegation to 
Ottawa affected the interests not of the corporation but of a 
mere section of the inhabitants of the township, namely, those 
who wen* of opinion that the cause of tin* Allies would Ik* I letter 
promoted by men who wen* engaged in farm-work remaining at 
home and producing food rather than by their serving in the 
army.

With respect, I am unable to share this view of the learned 
trial Jmlge. The legislature has cast upon the corporation 
certain stat utory duties, such as the maintenance of roads, bridges, 
schools, gaols, police service, etc., which require expenditure of 
public money, and has authorised the corporation to raise the 
necessary funds by taxing the ratepayers of the township. The 
withdrawal from the township for military or other purposes of 
men engaged in farm-work would doubtless diminish the profits 
derived from the farm, and would also relieve such men from 
payment of the share of taxes theretofore Isirne by them. In 
either case there would remain less wealth and fewer persons in 
the township liable to taxation. Those who continued ratepayers 
would lie obliged to liear greater burdens, and if the depopulation 
were to assume* sufficiently large proportions the corporation might 
l»e unable to exact from the remaining ratepayers sufficient moneys 
wherewith to enable it to perform its statutory duties. Whether, 
then-fore, such depopulation were to assume such proportions 
as to render it impossible for the corporation to perform its statu
tory duties, or were so slight as merely to reduce to a material 
extent the tax-paying power of the remaining ratepayers, in 
either ease the interests of the corporation would Ik- affected.

I am of opinion that a public measure such as the Order-in- 
Council in question, if acted upon, would have had the effect of

ONT.

8. C.

Millminf.

Miil.H k, ('J Es
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C’lulo, J. 
Suilu-rluud, .1. 

Munich, J.

reducing tlie number of farm-workers in the agricultural Township 
of Burford, with the consequent impairment of the corporation’s 
ability to perform its statutory duties; and, therefore, the travelling 
expenses of the delegation in proceeding to Ottawa in order to 
induce the (Invemmcnt to repeal tlie Order-in-Council was a 
matter “pertaining to or affecting tin1 interests of the corporal ion” 
of Hurford.

For tluse reasons, 1 think this ap|>eu1 should Ik* allowed, that 
the judgment below should In* set aside*, and that judgment 
should In* entered dismissing the action with costs here ami 
below.

Clvtk ami Svthkkland, .1.1,, agreed with Mclock, CJ. Fx.
Mastkn, J.:—I have had an op]>ortunity of ionising tlie 

judgment of my I xml the Chief Justice, and I agree with his 
conclusion that this ap})cal should In* allowed.

The issue in this action falls to Ik* dealt with under tin* inter
pretation to be placed on sec. 427 of the Municipal Act (4 (ieo 
V. ch. 33, sec. 19), which reads as follows:—

(1) The council of a city, town, village, county or township may pay for 
or towards the reception of (or) entertainment of imthoiih of distinction or 
the celebration of events or matters of national interest or importance, or fur 
or towards travelling or other expenses incurred in res|Mict to matters |rr- 
taining to or affecting the interests of the corporation, a sum not exceeding
in any year in the caw of
(a) a city having a population of not less than 100,000................. $20,(XII
(/») a city or town having a population of not less than 20,(MM). 2,fill)
(r) a city or town having a imputation of not less than 10,(MM).......... 1,(MI)
ill) a county.................................................................................. I,nil
(r) other municipalities............................................................................. 500

The question is, was the expenditure here in question an 
expenditure for or towards the travelling or other expenses incurred 
in resiiect to matters oertaining to or affecting tlie interests of 
the Corporation of the Tow 1 of Burford?

In determining that, question it is necessary to !x*ar in mind 
see. 8 of the Municipal Act:-“The inhabitants of every county, 
city, town, village, and township shall be a liody corporate for 
the purposes of this Act,;” and that, the body corporate so con
stituted is an entity distinet, from the inhabitants which con
stitute it,, just, as an ordinary company is an entity distinct from 
its shareholders.

4
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This leads to the conclusion that the words “matters iiertaining 
to or affecting the interest# of the coi| Miration " mean mutter# 
pertaining to or affecting, not the private interests of one inhabi
tant or several inhabitants, or even all the inhabitants as such, 
hut matters pertaining to or affecting some power, duty, or other 
function of the corjMirate entity known as the “Municipality of 
the Township of Burford,” or its revenues or propert y.

It apjiears in the present case that the interests of a sub
stantial numlfcr of inhabitants of the township wore affected in 
common by a certain promised public action, namely, an Order- 
in-Council providing for the conscription of men engaged in 
agricultural pursuits. That being shewn, I think the onus was 
cast upon the plaintiff* of establishing clearly that neither tin- 
revenues nor property nor any of the powers, dut ies or functions 
of the corporation were affected by the proposed action. That 
has not l>cen established here»; and, without going into detail 
(though I agree with all that has fallen from my Lord), 1 am 
wholly unable to see how it can lie contended that, it might not 
affect the interests of the corporation, as above defined, if it wen- 
depleted of its young men engaged in agricultural pursuits. If 
it might affect those interests, and if the council honestly believed 
that they might lie affected, then it is not for the Court to judge 
of the reasonableness or suggested unreasonableness of the action 
taken by the council in paying the cx]n-iiscs of sending a dele
gation of councillors to Ottawa to oppose the proposed law.

1 ought not to part with the case, however, without emphasising 
the fact that the mendier# of a municipal council, while not 
trustees, are yet guardians of the funds of the municipality com
mitted to their charge ; that no exjienditurc can be justified unless 
it is made in good faith; and that, where the funds of the muni
cipality are used for or towards the travelling or other expense# of 
councillors themselves, the onus is on them to shew that the 
ex|)cnditure was bond fulc in the interests of the corçioration, and 
not for the pleasure of councillors desirous of taking a junkettiug 
tour. The Court will scrutinise such cxpenditim-s with a jealous 
eye. Every such expenditure must from this asjs-ct be justified 
by its own particular facts, ami should not lie made by wise and 
honest councillors without taking care that there are ample 
facts to justify it.

ONT.

S. ( 

Kimiy 

Mim.mink
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ONT. In the present vase I think then* was ample justification, and
H. C. I concur in the disjKwition propositi by my Lord the Chief Justice,

Millmine.

that judgment lx* entered dismissing the action, with costs hen* 
and below.

I prefer to reserve for future consideration the question of
the plaintiff’s right to maintain the action, in the circumstances 
and in the form here shewn, as well as the propriety of allowing : 
nil amendment at this stage of the action. These seem to me to 
lx* very difficult questions not necessary to be determined in the 
present case.

Appeal allowed.

|The order of the Court, as drawn up and entered, provided that cunts
1 lie paid by the jdaintifT to the defendants forthwith after taxation 

thereof "And tin- Taxing Officer is to determine whether the defendants 
had sufficient reasons for severing their defences, and if and so far as it shall 
appear that they had not, then the said Taxing Officer shall allow only out
set of costs.”)

15
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PETROPOLIS v. THE KING.
Supreme Court of Canada, Dories, C.J., Iditiglon, Duff, Anglin, and 

Mignault, JJ. May 4, 1920.
Bail and recognisance (§ I—11)—Criminal case—Meaning of within 

Supreme Courts Act—Finality of order of Provincial Courts.
Order of the Supreme Court of Nova Scotia on dismissing an applica

tion to set aside an order authorizing the estreat of a recognizance arising 
out of a criminal charge is & criminal case within the meaning of sec. 36 
(b) of the Supreme Court Act and there is no ap|>eal to the Supreme 
Court of Canada from such order.

[Mitchell v. Tracey (1919), 4ti D.L.H. 520, 58 Can. S.C.H. 040; He 
McXutt (1912), 10 D.L.R. 834, 47 Can. S.C.H. 259; English Judicature 
Act 1877, sec. 47; Criminal ('ode see. 1100, considered.]

Appeal by special leave, by a surety, from a judgment of the 
Supreme Court of Nova Scotia (1919), 60 D.L.R. 427, sub nom. 
The King v. Mandacos, dismissing a motion to set aside an estreat 
of a recognizance. The Crown took the preliminary objection 
that the appeal Iteing a criminal case an appeal did not lie. Appeal 
quashed.

J. J. Power, K.C., ft- ippellant.
F. F. Mathers, K.C., 1 -eputy Attorney-Gene -al, for the Crown. 
Davies, C.J.:—i concur with my brother Anglin.
I dinoton, J. (dissenting) :—The appellant entered into a 

recognizance taken before a stipendiary magistrate in and for the 
County of Halifax, who had committed one Basil Mandacos for 
trial upon a charge of indecent assault, for the sum of $1,000, 
which was made upon the following condition :—

The condition of the within recognizance is such, that whereas the said 
Basil Mandacos was this day committed for trial to stand his trial at the next 
term of the Supreme Court of Criminal Jurisdiction to be holden in and for 
the County of Halifax on the 6th day of October A.D. 1918, for that he did 
at Dartmouth in the County of Halifax on the 1st day of May, A.D. 1918, 
unlawfully and indecently assault one Jennie Young.

If, therefore, the said Basil Mandacos will appear at the next Court of 
Criminal Jurisdiction to be holden in and for the County of Halifax and there 
surrender himself into the custody of the keeper of the common jail there and 
plead to such indictment as may be found against him by the grand jury 
for and in respect to the charge aforesaid, and take his trial upon the same, 
and does not depart the said Court without leave, then the said recognizance 
to be void, otherwise to stand in full force and virtue.

The Judge who was first applied to for an order enforcing the 
same, directed it to be estreated because the accused did not appear 
and plead to an indictment for rape found by the grand jury.

Thereupon another Judge was applied to by the appellant 
to set aside the order and the writ of fieri facias issued thereon. 

22—52 D.L.R.
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Idington, J.

Due notice wan given of said motion by service on the Attorney- 
General of Nova Scotia.

The Judge, so applied to, referred the motion to the Supreme 
Court of Nova Scotia at the Novemlier Sittings, 1919.

The Court entertained the motion without making any quoi ion 
of such a course of procedure living correctly adopted as the mode 
of relief, so far as hearing of argument and deciding it.

The majority of the Court held, 50 D.L.R. 427 (Louglev, J„ 
dissenting), that the motion should lie dismissed liecause iqion 
their construction of the recognizance and conditions the accused 
having lieen presented by the grand jury in a true bill accusing 
him of rape, and failed to plead thereto the surety was liable.

It is objected by counsel for the Attorney-General that the 
appeal here, though allowed by the Court below, admittedly the 
Court of last resort in the Province, is not within our jurisdiction.

The question must be determined by the interpretation and 
construction of sec. 36 of the Supreme Court Act, R.S.C. 1906, 
eh. 139, which reads as follows:—

36. Except as hereinafter otherwise provided, an appeal shall lie to the 
Supreme Court from any final judgment of the highest Court of final resort 
now or hereafter established in any Province of Canada, whether such Court 
is a Court of Appeal or of original jurisdiction, in cases in which the Court of 
original jurisdiction is a Superior Court, provided, that (a) there shall be no 
appeal from a judgment in any case of proceedings for or upon a writ of 
habeas corpus, certiorari or prohibition arising out of a criminal charge 
any case of proceedings for or upon a writ of habeas corpus arising out of any 
claim for extradition made under any treaty; and (b) there shall be no appeal 
in a criminal case except as provided in the Criminal Code.

I am unable to understand how proceedings for the recovery 
of the alleged debt due the respondent can be as urged either a 
criminal case or within any of the other exceptions in foregoing 
Ji. The Crown Rules made February 2, 1901, by the Judges of 
the Supreme Court of Nova Scotia, seem to sulistitute for all 
earlier procedure a clear and explicit method of dealing with all 
such debts by Rule 83, rendering it the duty of anyone taking a 
recognizance to transmit it to the office of the Clerk of the Crown 
in the county in which the proceedings are instituted and file 
the same there.

'Die procedure for enforcing same does not in any way savour 
of criminal charge nor in any respect does the judgment enforcing 
the recognizance constitute the surety a criminal or the motion
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to iet aside the juiiginent against him, a criminal ct ■ within the 
meaning of sec. 3<i quoted above.

1, therefore, have no doubt of our jurisdiction. The provisions 
in the Criminal Code relative to the enforcement, of such an 
obligation are obviously made to adopt the local (,'ourt and officers 
who may lie applied to therefor, and the legal machinery provided 
thereby as it were as that through which such enforcement is 
made as that which is most appropriate

The case of those claims arising in Nova Scotia would seem 
to fall under sec. 10911 of the Code which is supplemented by the 
rules 1 have already referred to.

The [lower and procedure are what the Province may have 
furnished by virtue of its legislative authority under the B.N.A. 
Act.

The motion on its merits ought, 1 think, to have lieen allowed.
The language of the instrument seems to me, with great respect, 

incapable of any other meaning than what it says.
Hagarty, CJ., is good enough authority for me, and his 

several judgments on behalf of the Queen’s Bench hearing a 
motion of same nature as that in question herein in the cases of 
The Queen v. Wheeler (1865), and The Queen v. Ritchie (1865), 
3 Can. Cr. Cas., note pp. 7, 8,1 should abide by.

The high regard I hold for the late Killam, J., should induce 
me also to give heed to his in the Queen v. Hamilton (1899), 3 
Can. Cr. Cas. 1, but that rase he decided is not so clearly in 
point.

All these cases, however, clearly indicate that the law for 
ndief for an improper forfeiture of recognisance is recognized 
elsewhere in Canada as well as in Nova Scotia to be the same.

If the converse case had been made to appear and a recognizance 
taken to ensure the accused answering the higher charge of rape 
and an indictment found for only indecent assault, the respond
ent's contention herein might lie more arguable, but we need not 
follow that, I submit, further or pass any opinion thereon.

1 may point out, however, that the Criminal Code by sec. 856, 
seems to authorize any number of counts in an indictment save 
in the case of murder, and hence the Crown officer retained in such 
a case as this might be well advised to meet the difficulty which

CAN.

Rc!
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The Kino.

Idington, J.
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has arisen here by following a count for rajx? with one for indecent 
assault.

I would, therefore, allow the appeal with costs.
Anglin, J.:—In my opinion this is an “appeal in a criminal 

case” within clause (6) of the proviso to sec. 36 of tile Supreme 
Court Act, which enacts that, “There shall be no appeal in a 
criminal case except as provided in the Criminal (’ode.”

This Court quite recently determined in Milchelt v. Tract y 
(1919), 46 D.L.R. 520, 58 Can. S.C.R. 640, in accordance with the 
view expressed by three of its memliers in He McXutt (1912i, 
10 D.L.R. 834, 47 Can. S.C.R. 259, that the words, “criminal 
charge,” in clause (a) of the same pro vise) a re used in a very 
wide sense—in contradistinction to the word “civil.” 1 think 
the words, “criminal case” in clause (b) should receive a similar 
construction. These words in my opinion wen* used to signify 
what is more artfully expressed in sec. 47 of the English Judicature 
Act of 1877 in the words, “any criminal cause or matter.” These 
latter words have, time and again, been held to extend to all the 
various prex-eedings incidental to a criminal prosecution. Ex 
parte Alice WoodhaU (1888), 20 Q.B.D. 832; The Queen v. Stale 
(1876), 2 Q.B.D. 37; and Hex v. (iovernor of Brixton Brim, 
(1910] 2 K.B. 1056, cited by Mr. Mathers in his excellent argument, 
are instances. As put by Fletcher Moulton, L.J., at page 1065, 
in the ease last cited, discussing the scope of the words, quoted 
from the English section:

If any portion of an application or order involves the consideration of a 
criminal cause or matter, it arises out of it and in such a case this Court 
(the English Court of Ap|ieal) is not competent to entertain an appeal.

Lord Esher, in the Woodhall case had said, at page 836:
I think that the clause of sec. 47 in question applies to a decision by way 

of judicial determination of any question raised in or with regard to proceed
ings the subject-matter of which is criminal at whatever stage of the proceed
ings the question arises.

He repeated this language in Heg. v. Young (1891), 66 L.T. 
16. See also Ex parte Schofield, (1891] 2 Q.B. 428. The Criminal 
Code makes no provision for the appeal before us, sec. 1024. It 
therefore does not lie.

In substance what is sought—what the appellant must obtain 
in order to succeed—is the setting aside of the order for the estreat 
or forfeiture of the recognizance given by him for the apparence
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of one Mandaeos to answer “such indictment as may Ik* found 
against him by the grand jury in respect to the charge aforesaid,” 
viz., a charge “that he . . . unlawfully and indecently 
swaulted one Jennie Young.”

The information laid was for rape. The magistrate holding 
the preliminary investigation thought the evidence would not 
supi*>rt that charge and committed the accused for trial “for 
the lesser charge of indecent asaault” and thereuixm took the 
recognizance of himself and the present appellant for his api*»ar- 
unee to stand his trial. The grand jury in due course1 presented 
an indictment for rapt1. Mandaeos failed to appear for trial. 
By an order, dated April 14, 1919, entitled, “In the Supreme 
Court; March Criminal Sittings. 1919: Between, the King, 
plaintiff, and Basil Mandaeos, defendant,” the recognizance was 
ordered “forfeited and estreated” and directed to he “placed upon 
the estreat roll.” The mil prepared by the clerk of the Court 
is produced and after setting out the recognizance proceeds:— 
and afterwards the said Basil Mandaeos did not fulfil the conditions of the 
said recognizance but failed to surrender himself and take his trial as therein 
provided and after having been duly called in oj>en Court the said recognizance 
was, on the 14th day of April, A.D. 1919, at Halifax aforesaid, declared and 
adjudged by the Court to be forfeited and estreated. Therefore it is con
sidered that Our Sovereign Lord the King, do recover, etc.

These proceedings were all taken under the Criminal (’ode, 
and (except possibly the final adjudication on the roll) in the 
discharge by the Supreme ( 'ourt of its duties as a ( ’ourt of criminal 
jurisdiction.

The contention of the appellant on the n erits is that the 
condition of the recognizance did not require the principal 
to appear to answer an indictment for rapt*, but only for indecent 
assault; and that there was, therefore, no breach justifying 
estreat.

The forfeiture and estreat of bail always was a function of the 
Criminal Courts. No other (’ourt has judicial cognizance of the 
fact of the default on which the estreat is based, which occurs 
in faeio curiae. Sec. 1100 of the Criminal Code enacts that the 
forfeiture and estreat of recognizance is to lie made “by the Court 
before w hich the principal party thereto was bound to appear.”

That (’ourt was, in this instance, the Supreme Court of Nova 
Scotia at its criminal sittings. In adjudicating the recovery by 
the Crown of the debt resultant from the forfeiture or estreat and
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directing the levy of execution therefor it may tie that the Supreme 
Court of Nova Scotia was exercising a civil jurisdiction, He TnüxU 
Bail (1892), 23 Ü.R. 65-72; but see The King v. Harm ( 1913), 
9 D.L.R. 432, 20 Can. Cr. Cas. 369, that formerly belonged to the 
Court of Exchequer in England into which it was the duty of the 
clerk of the Crown, sitting in the Criminal Court, to “estreat” 
the recognizance duly certified. Archbold's Criminal Pleading 
and Evidence, 21st ed., 101. The practice followed in the present 
case under the Criminal Code and the Nova Scotia Crown Rules, 
appears to lie similar to that prescrit**! by the 22-23 Viet, is.it* 
(Imp.), ch. 21, sec. 32, whereby the return of recognizance into the 
Court of Exchequer is done away with and the Clerk of Assize 
is directed instead to enroll forfeited recognizance, fines, etc., 
and to send a copy of the roll, accompanied by a writ of execution, 
in a prescrilied form, to the sheriff whose duty it is to levy there
upon.

The appellant’s motion in the Nova Scotia Courts was to set 
aside the order for estreat and forfeiture. Unless he can obtain 
that relief his appeal cannot succeed. He has no good ground of 
complaint against the subsequent proceedings assuming the 
validity and regularity of the estreat itself. That the estreat and 
forfeiture of the recognizance was a proceeding in a criminal case, 
taken in a Criminal Court, and governed by criminal procedure, 
and as such not appealable to this Court I have no doubt.

I would, therefore, quash the appeal.
Mignault, J.:—I concur with my brother Anglin.
Duff, J., concurred in the result quashing the appeal for want 

of jurisdiction in the Supreme Court of Canada.
Appeal quashed.

REX v. VICTORIA.
B. C. British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and
------ McPhiUips, JJ.A. April 6, 19tU.

A- Nuisances (§ III—55)—Common nuisance as described in sec. 223 of 
Crim. Code—Not a criminal offence—Prosecution Fob- 
Refusal TO RESERVE CASE UNDER SEC. 1015 CRIM. CODE Vl'PEAL.

Committing a common nuisance such as is described in sec. 223 of the 
Criminal Code is not a criminal offence, and although under the swiion 
the offender may be prosecuted in the Criminal Courts to conviction, 
the proceedings thereafter should be for a civil wrong and no ap|*eal 
lies from a refusal of a trial Judge to reserve a case under see. 101.i of the 
Criminal Code.

I Toronto R. Co. v. The King, 38 D.L.R. 537, (1917] A.C. 630. 29 Can. 
Cr. Cas. 29, 23 Can. Ry. Cas. 183, distinguished.]
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Motion for Crown to appeal from refusal of Clement, J., 
to reserve a ease under sec. 1015 of Criminal ('ode.

F. A. McDermut, for motion.
H. B. Robertson, contra.
Macdonald, C.J.A.:—The Corporation of the City of Victoria 

was indicted for a common nuisance of the character described 
in sec. 223 of the Cr. Code which reads:—

Anyone convicted upon any indictment or information for any common 
nuisance other than those mentioned in the last preceding section, shall not 
be deemed to have committed a criminal offence but all such proceedings or 
judgments may be taken end had as heretofore to abate or remedy the mis
chief done by such public nuisance to the public right.

In Toronto Ry. Co. v. The King, 38 D.L.R. 537, 11917] AX'. 
630, 29 Can. Cr. Cm. 29, 23 (’an. Ry. Cas. 183,the Privy Council 
reviewed the judgment of the Ontario Courts, where it was held 
that a person guilty of a nuisance alleged to lie of the character 
aforesaid, could be prosecuted in the Criminal Courts to con
viction though the proceedings, thereafter, should lie as for7a 
civil wrong. Their Ivordships rejected this construction of the 
section and held, as I understand their judgment, that such 
an offence would lie a civil wrong ab initio. At page* 538 (38 
D.L.R.), their Lordshi)>s say:—

The effect of this section is, in their Lonlshijis’ opinion, to leave indict
ment as a method of procedure for trying the general question whether a 
common nuisance to the detriment of the property, or comfort of the public, 
or by obstruction of any right other than one affecting life, safety or health, 
which is common to all His Majesty’s subjects, has been committed, but it 
does deprive a conviction on indictment in those cases of its criminal character. 
The method of indictment is at times used ii English law as a convenient 
one for trying a civil right; and the section of the Canadian statute appears 
to give recognition to this use of the method, ani' to deprive it of any result in 
criminal consequences.

And again at page 541 :
The wrong done is, therefore, in their Lordships’ opinion, only a civil 

wrong. That indictment should be recognized in a i-tatute as a method of 
trying a civil right is nothing new.

Their Lordships gave as an example, sec. 1 of the English Evi
dence Act, 40-41 Viet. 1877, ch. 14.

It does not appear to have been called to tht«r Ixrrdship's 
attention that sec. 92 of the B.N.A. Act, sub-sec. *4, reserves 
the exclusive jurisdiction of Provincial legislatures “ti» * admin
istration of justice in the Province, including the Constitution, 
Maintenance and Organization of Provincial Courts, both of
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Civil and of Criniinal Jurisdiction, and including procedure in 
civil matter» in thme Court».’' Procedure in criminal miniers 
is reserved to the Dominion ; in civil matters to the Province.

Their Ixirdshi]»*' decision turned entirely U])on the question 
as to whether the wrong complained of in that appeal was or was 

not a public nuisance. They held that it w as not a public nuisance 
but a private wrong, and, therefore, held that the demurrer 
ought to have been allowed. Their reference to procedure under 
an indictment for a civil wrong was therefore obiter dicta.

Had their Ixrrdships' attention tree» directed to said see. U2, 
sub-s. 14, and the language quoted had then Ireen used with 
that section in mind, 1 should not have found it easy or agreeable 
to arrive at a conclusion inconsistent with what their Lordships 
have said, although what they have said was merely obiter, but 
in the circumstances it seems to me to lie my duty to decide this 
ase as the law governing it seems to demand. 1 think, therefore, 

the learned trial Judge was right in the course which he adopted 
in quashing the indictment.

Martin and McPhillips, JJ.A., concurred in dismissing the 
appeal. Appeal dimimd.

N.JB. CASEY e. KENNEDY.
u (< New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White unit

Grimmer, JJ. April 23, 1920.

Evidence (§ IV—405)—Public document»—Medical history sheet— 
Admission of rules uovehninu.

A medical history sheet given by a properly constituted Medical 
Board under the Military Service Act is a public document and receive- 
able in evidence under the rules governing the admission of such docu-

|Review of authorities as to what are public documents and their 
admission as evidence.]

Statement. Motion by defendant for new trial, in an action for assault, 
in which plaintiff was given judgment for $1,500 with costs. 
Motion refused.

J. F. H. Teed, for defendant.
/). Mull in, K.C., and F. If. Taylor, K.C., contra.
The judgment of the Court was delivered by.

Hasee.cjt H azkn, CJ.î—This is a motion for a new trial, by the defend
ant. The action was for assault committed in February, 1017, 
and was tried before Chandler, J.,and a jury, at the St. John
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Circuit in December lust, when a verdict was found for the plain
tiff for $1,500. At the trial the defendant admitted that then* 
had been an assault, so that the only question to lx- determined 
by the jury was that of damages. The evidence concerning the 
extent and nature of the assault was somewhat conflicting, it 
I icing contended by the plaintiff that it was of a serious character 
and resulted in injuries from which he suffered for a long time, 
while on the part of the defendant it was contended that it was 
of a trifling character and that no serious injury was caused to 
the plaintiff by it. The defehdant has moved for a new trial on 
the ground of wrongful admission of evidence.

At the trial, what is known as a medical history sheet was 
offered and put in evidence, although the trial Judge ruled that, 
in his opinion, it was inadmissible. It was. nevertheless, allowed 
in evidence, subject to objection, the plaintiff’s counsel stating 
that he would take the responsibility therefor. This medical 
history sheet pun*>rts to lx» the result of an examination of the 
plaintiff made in Halifax on Octolx*r 30, 1917, alxiut 8 months 
after the assault occurred. It lx*ars certain signatures which 
wore said by the plaintiff to lx* those of medical men, and at the 
foot, under the heading “Examined or discharged by a Medical 
Board” under the subheading “Disease” appear the words 
“Recovering from injury to side” ami under the suli-heading 
“Result”—“Category D-3” shewing that in consequence of his 
physical condition he was not considered fit for active service at 
the time, and written at the Ixittom of the sheet are the words 
“return in three months” which suggest the idea that by that 
time the defendant might have wholly recovered. It is stated 
ui>on till1 face of the sheet that if the man’s name doc's not apix*ar 
upon the schedule of men reporting for service or if ho has not 
made application for exemption or reported for service, or although 
having made one does not know the numl>er, he will lx* instructed 
that the copy of this medical history sheet, which will lx* handed 
to him must lx* attached by him to a report for service or claim for 
exemption which he may make on application to any |xist master 
in Canada or lx* sent by him after he has noted on it the number 
of the receipt he obtained from the postmaster, to a registrar or 
deputy registrar under the Military Service Act. 7-8 (îeo. V. 1917 
(Ihim.) eh. 19. In any event, the duplicate medical history sheet
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will bp sont by thp Medical Hoard to the District Officer Command- 
ing unless instructions have lieen given by the latter to forward it 
direct to a registrar or deputy registrar.

The object of putting this sheet in evidence undoubtedly was 
to convince the jury that the injury which the plaintiff suffered 
to his side at the time of the accident continued at the time he 
was examined by a medical loan! under the provisions of the 
Military Service Act, 1917, for while the plaintiff himself swore to 
the injury to his side, there was little if any evidence to cor
roborate it. 1 think it desirable, in order that there may le a 
clear understanding of what took place at the trial, when this 
sheet was offered in evidence, to cite from the record, pp. 33 to 37:

Q. Did you come under the Military Service Act? A. Yes. I had been 
in the army and discharged. Q. Just confine it to this. You did come under 
the Military Service Act? A. Yea. Q. Were you in uniform? A. Yes. 
Well not at the time of the Military Service Act went into effect. Q. Were 
you medically examined under the Military Service Act? A. Yea, the latter 
part of October, 1917, I came up from Sydney. Q. By a Board where? 
A. In the Dennis Building, Halifax. Q. Do you remember what time? 
A. The latter part of October. I can't remember clearly what day it was, 
October 22 or 23, around there. I know immediately after pay day, we had a 
pay day on the 20th. Q. Did you ever see that paper before? (Shewn 
paper). A. Yes. Q. From whom did you get that? A. I got that from 
the Military Service Tribunal. Q. Where? A. At Halifax.

Offered in evidence.
Objected to.
Q. I propose to offer the medical history sheet.
The Court : It is the medical examination?
Q. Yes, your Honour.
Mr. Baxter: I am objecting on the ground it brings in unsworn testimony 

before the Court. It is notorious in the working out of the Military Service 
Act men have gone before the medical boards and made all sorts of statements 
and all sorts of tricks in connection with the examination. I do not say it 
occurred in connection with this plaintiff but it was so done as to be notorious. 
The certificate of a doctor not sworn in evidence. If that were evidence 
perhaps the claim on an insurance company for compensation, loss of time— 
it would seem to be little short of monstrous. You cannot cross-examine a 
document. You cannot find out under what circumstances the examination 
was made or what replies were given by the person being examined or find 
what questions were put to him.

Q. You say you were examined under the Military Service Act by a 
medical board? A. Yes. Q. Comprising how many doctors? A. Four. 
Q. Were they medical men? A. Yes, they were doctors. Q. Did you know 
any of them personally? A. No I just knew one man to see him. Q. You 
were personally acquainted with no one? A. No. Q. And you were 
examined physically? A. Yes. Q. Did they strip you? A. Yes. Q. And 
you were subjected to a thorough examination, or were you?
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Objected to. Whether thoroughly examined or not or anything that 
was done before this Board is not relevant.

Mr. Mullin: We have the recognized official acts performed by medical 
men comprising a board under the Military Service Act. This was a tribunal 
entirely independent, whose sworn duty it was to pass on the fitness or unfit
ness of persons eligible by age.

Dr. Baxter: Where do you find they were sworn?
Mr. Mullin: I believe they were sworn, but I am not prepared to cite 

the section of the Military Service Act at the present moment. It is 
immaterial whether they were sworn or not. We have a solemn act of theirs. 
They could not have anticipated this action and I submit their official act in 
respect to the examination they held as to the physical condition of this young 
man who was then subject to the Military Service Act is admissible in evidence 
as to his physical state at that time as found by the medical board as shew n 
by that certificate. And on that ground I am submitting it as proper evidence.

The Court: I don’t think it is evidence. It is not made evidence by 
law and it is exactly on the same footing as a certificate given by any other 
doctor. I don’t think a certificate signed by a doctor is sufficient—I don’t 
think this is. I don’t think it is admissible, all it amounts to in the end is 
a certificate by some men said to have examined this witness. It is on the 
same footing as any other certificate from a doctor. No particular authority 
given to it, as far as I know, by law. I don’t think the certificate itself is 
evidence.

Mr. Mullin: I am not offering it as evidence except on tliis ground, 
as shewing what the official act of a medical board under the Military Service 
Act was with reference to this plaintiff in the month of October, 1917.

Dr. Baxter: You are offering it as evidence of his condition at that

Mr. Mullin: As evidence of what it will shew they found. I certainly 
will take the risk of pressing it in.

The Court: If you do you press it in against my opinion.
Mr. Mullin: I will take the risk if it is admitted.
The Court: I am of opinion that this certificate is inadmissible as 

evidence and is subsequently offered by counsel for the plaintiff.
Dr. Baxter: Your Honour is admitting it subject to objection.
The Court: Oh yes, subject to objection.
Marked No. 1 and read by Mr. Mullin.
It will be noticed, therefore, that the only ground of objection 

urged by the defendant’s counsel is that it brings in unsworn 
testimony and that it is impossible to cross-examine a document, 
or in other words that it is simply hearsay evidence. It seems 
to me that this ground is entirely untenable for it is a well-known 
fact that it is an established rule of law that public documents 
are admitted for a certain purpose. The point which has to l>e 
considered is as to what a public document is within that sense, 
and if this medical history sheet falls within it. No objection 
is taken on the ground that the Medical Board was not properly 
constituted, that the persons whose names are affixed were not
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memliers of the Board, or that the signature» were not proved or 
that the document in question was not obtained by the plaintiff 
from the proper custodian. None of these grounds were urged at 
the trial, and I do not think they can lie urged successfully now, 
for had they l>een urged at the trial and objection taken to the 
admission on any of these grounds, it might have tx*en ftossible for 
the plaintiff to have met such objections by satisfactory proof. As 
a matter of fact he asked for the privilege of doing so at the time 
of this motion, which request the Court thought it unnecessary to 
comply with. The question of whether a Court of Ap]>cal should 
allow a point of law' not raised on the trial to be raised on appeal 
goes to discretion. See Banbury v. Bank of Montreal, 44 D.L.R. 
234, [1918] A.C. (>26. I think the objection should Ik* confined 
to the ground taken at the trial.

As is stated in one of the text-1 xxiks, the cases establishing 
the reception of public documents and certificates of public 
officers are neither uniform nor very satisfactory. The question 
as to what public documents may Ik* admitted in evidence, as ex
ceptions to the hearsay rule, have l>een much discussed by the 
text-book writers, and they have analyzed and considered in some 
cases most elalx)rately the different cases lx*aring upo i the subject. 
Wc are told in 13 Hals., page 475, par. 052, that:—

Surveys, assessments, inquisitions, and reports are evidence of the truth 
of the matters stated, even against strangers, if made under public authority 
and concerning matters of public interest. To render such documents 
admissible there must have been a judicial, or çuost-judieial, duty to inquire, 
undertaken by a public officer, and the matter must have been required to he 
ascertained for a public purpose.

It seems to me that these elements art* present in connection 
with the medical history sheet. There was certainly a judicial 
or -judicial duty on the part of those constituting the tri
bunal to inquire into the state of health of the plaintiff. It was 
undertaken by public officers, and the matter was required to 
lie ascertained for an important public purpose, viz: the ability 
of the plaintiff to serve his country as a soldier.

It should Ik* noted, however, that it is laid down in soi in
cases and by some of the text-lxxiks that the opportunity of 
inspection by the public at large has by some Judges l>een advanced 
as one of the essential reasons on which the exception is based. 
If it is an essential reason and not merely an incidental and usual



52 D.L.R.] Dominion Law Reports.

advantage then it follows that documents not so open to general 
inspection are inadmissible even though made under an official 
duty. But Wigmore on Evidence (Can. ed.) vol. 3., sec. 1634, 
while citing in support of this contention Lord Blackburn in 
Sturla v. Freccia (1880), 5 App.Cas. 623, says “but this may j>cr- 
haps be regarded as in fact a modern innovation in that country 
(England).” Before the opinion of Ix>rd Blackburn in that cast» 
it does not seem to have been laid down distinctly as essential, 
and in the opinion of Wigmore the limitation does not seem to lx» 
a desirable ont».

But (lie adds, should it be accepted however the class of official 
documents excluded by it will after all be a narrow one, viz., those 
which are strictly confidential, for example, reports by inspectors, tax officers 
and the like. These would jierhaps usually be privileged from disclosure in 
any case, so that |ierhaps the question is not likely often to arise. It can 
hardly be supposed that the scope of tliis limitation as expounded by Lord 
Blackburn was intended to include other than confidential documents, i.e., 
to include that vast class of official records including certified copies which are 
customarily not compiled for reference by the general public nor placed where 
the public has constant opportunity to inspect.

In the raw», Sturla v. Freccia, 5 App. Cat*., at page M3, Lord 
Blackburn says:—

Now, my Lords, taking that decision (Rex v. Debenharn, 2 B. & Aid. 185), 
the principle upon which it goes is, that it should be a public inquiry, a public 
document, and made by a public officer. I do not think that “public" there 
is to be taken in the sense of meaning the whole world. I think an entry in 
the books of a manor is public in the sense that it concerns all the |>eople 
interested in the manor. And an entry probably in a corporation book con
cerning a corporate matter, or something in which all the corporation is con
cerned, would be “public" within that sense. But it must be a public docu
ment and it must be made by a public officer. 1 understand a public docu
ment there to mean a document that is made for the purpose of the public 
making use of it and being able to refer to it. It is meant to be where there is 
a judicial, or çuosi-judicial, duty to inquire, as might be said to be the case 
with the bishop acting under the writs issued by the Crown. That may be 
said to lie çuosi-judicial. He is acting for the public when that is done, but 
I think the very object of it must be that it should be made for the purpose 
of being kept public, so that the persons concerned in it may have access to 
it afterwards.

It seems to me that his medical history sheet falls within 
this description. It declares on the very face of the document 
that in any event the duplicate medical history sheet will be sent 
by the Medical Board to the District Officer Commanding unless he 
is given instructions to forward it direct to a registrar or deputy 
registrar. The document is, therefore, placed on record with
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one who, 1 think, van ]>ro]>erly lie called a pulihe official, viz: the 
the District Officer Commanding or the registrar or deputy reg
istrar for the district. That is done, 1 think, for the punxwc of 
its living kept public, so that access may lie had to it afterward' 
by |iersons who are concerned.

1 have eome to the conclusion that this medical history sheet 
complies with all the conditions that are necessary in order that 
it should lie admitted in evidence as an exception to the rule 
under which statements made by persons not called as witnesses 
are inadmissible to prove the truth of the facts stated. Had 
other objections lieen taken to its admission at the trial and had 
counsel for the plaintiff lieen unable to furnish proof to meet such 
objections, 1 might have lieen compelled to take a different vie», 
but as it is, in my opinion, I think the objection is limited to the 
grounds taken at the trial, and that he cannot succeed on the ground 
that the evidence was improperly admitted.

But there was another reason apart from this. The assault as 
I have stated lief ore was admitted. The question resolves itself 
into one of damages. The verdict was for $1,500 and the evidence 
shews that the plaintiff sustained actual financial damage to the 
amount of $733.20, made up as follows: Money payments. 
$308.20, loss of earnings for 4^ months $425, so it will be seen 
that for damages for the pain and suffering which he incurred and 
expenses to which he was put in the bringing of his suit, etc., and 
on all other grounds he was allowed by the jury the sum of $706.80. 
The jury was informed by the trial Judge that if they 
concluded that the assault was really a serious one, that the 
defendant really attacked the plaintiff in the way which had been 
detailed in evidence, and that the illness from which the young 
man suffered and the injuries from which he suffered for some time 
were the natural and reasonable results of violence on the part of 
the defendant, it would lie their duty to consider carefully the 
amount of damages which they should give. He further told them 
that they could not lie said to take a reasonable view of the case 
until they considered and took into account all heads of damages in 
respect to the way the plaintiff sustaining personal injuries was 
entitled to compensation. He pointed out that these were bodily 
injuries sustained, pain undergone, the effect on the health, suffer
ing according to its degree and its probable duration as likely to lie
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tem]s>rary or ]>ermanent, expenses incidental to attempts to effect 
a cure or to lessen the amount of the injury, pecuniary loss sus
tained through inability to attend to profession or business, as to 
whether the injuries may lie of a temporary character or may lie 
such as to incapacitate the party for the remainder of his life, 
and having reference to the particular case to which he was re
ferring he stated that it was further laid down that the jury having 
taken all these elements of damages into consideration and having 
awarded what they deemed to be fair and reasonable compen- 
sation under all the circumstances of the case, a Court would not 
unless in very exceptional circumstances disturb their verdict, 
lieeause the question of damages is essentially for the consideration 
of the jury alone. He further told them that they were not con
fined to mere compensation in money, for what damages they 
might think done to the plaintiff, but that they could, within 
reasonable limits, give such damages to the plaintiff as they con
sidered fair and reasonable, by way of punishment to the aggressor. 
He said: "It all depends of course upon your view as to the char
acter of the assault committed by the defendant and
so far as 1 understand it in this case no attempt has been made to 
justify an assault, but the whole contention is as to the character 
and extent of the assault, and what degree of violence was applied 
by the defendant to the person of the plaintiff."

In other words, the Judge practically told the jury that 
they were entitled, if they believed the evidence of the 
plaintiff, to find exemplary damages. I think it is evident that 
the jury did so find. If they believed the story in regard to the 
assault, the damages, it seems to me, are not too large. It appears 
by the evidence that the plaintiff was a delicate man who had lieen 
suffering from heart trouble, a fact which was known to the defend
ant, while the defendant was a large man of powerful build, and 
the assault was of such a character that it caused the plaintiff 
to remain unconscious for a considerable length of time and to 
suffer from the effects of it for some time afterwards. The verdict 
is not of such an amount as to shock the judicial mind, and even 
if the evidence of the medical history sheet was wrongfully admitted 
1 think there was ample evidence apart from it to justify the 
jury in finding the amount it did as damages, and, therefore, I 
do not think that it can be reasonably contended that any substan-
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liai wrong or misearriage of justiiv was occasioned to the defend
ant by it# admission.

( 'ourta as a rule are reluctant to order new trials where quest ume 
of damages only have to lie tried, and the cases are many in which 
they have ordered a new trial unless the plaintiff was willing 
to accept an amount of damages less than that awarded by the 
jury. In this ease, however, as the amount awarded is not large 
enough to shock the judicial mind, in my opinion, then' is no 
reason for taking such action, and 1 think that on l*>th groumk 
the motion should lie dismissed with costs.

Motion iumwoit.

METALS RECOVERY Co. v. MOLYBDENUM PRODUCTS Co.
Ontario Su/mme Court, Aleutian lhriuion, Mi rid it h, Marlin in,

Mottn unit Frrguoon, JJ.A. Ikremhrr 19, 1919.
Pasties (| II B—119)—Action—Mechanics and Waoe Eaenens I.iex 

Act—Pasty to the action.
In an action under the Mechanics amt Wage Hamers Lien Act, the 

iiplsrllant rmnpnny was held not to he a |iartv to the action until it liai 
been served with notice of trial and as the iilne for filing the lien lia,| 
then expire*) the action as against it was at an end.

Appeal by (he American Molybdenites Limited from the 
judgment of the Assistant Master in Ordinary in an action to 
enforce a mechanic's lien, in so far as the judgment purported to 
affect the rights of the appellant company, which was served 
with notice of trial, but not until after the time for bringing an 
action for the enforcement of the lien had expired. The title to 
lots upon which the plaintiff company sought to establish a lien 
was in the appellant company.

J. J. Gray, for the appellant company.
Gordon Waldron, for the plaintiff company, respondent 
J. Cowan, for nine lien-holders, respondents.
The judgment of the Court was read by 
Meredith, CJ.O.i—This is an appeal by American Molyb

denites Limited from the judgment of the Assistant Master in 
Ordinary, dated the 2nd July, 1919. The action was brought under the 
Mechanics and Wage-Earners Lien Act for the establishment and 
enforcement of a lien on two lots in the township of Monmouth, 
the title to which is in the appellant, and the defendant company
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holds an agreement for purchase of them at a large price, most 
of which is as yet unpaid. The work of the respondent company 
was done for the defendant company, and it is claimed that the 
selling value of the lands was increased by it and that therespondent 
is entitled to a lien in priority to the appellant for the amount of 
that increased value. The only defendant to the action as 
begun was the defendant company. The appellant was served 
with notice of the trial, but not until after the time for bringing 
an action for the enforcement of the lien had elapsed; the appellant 
did not appear and was not represented at the trial.

By the judgment of the Assistant Master in Ordinary it is 
declared that the respondent company and certain other lien
holders are entitled to a lien on one of the lots for the respective 
amounts mentioned in schedule 1 of the judgment. It is also 
declared that the Belling value of this lot has lieen increased by 
the value of the work or services performed upon and of the 
material furnished or placed on or adjacent to it by the lien
holders. There is attached to the judgment a schedule (No. 3) 
giving the names of persons entitled to incumbrances other than 
mechanics’ liens, one of whom is the appellant company, and the 
judgment provides that, in default of payment of the amount 
of the liens, the lot is to be sold and the purchase-money applied 
in pâment of the claims mentioned in schedules 1 and 3—that is, 
the lien-holders and the incumbrancers other than lien-holders— 
as the Master shall direct. By what is manifestly an error, the 
judgment provides that, upon payment into Court of the amount 
of the lien-holders’ claims, the persons named in the third schedule 
are to release and discharge their claims and assign and convey 
the premises to the defendant company. What was no doubt 
intended was that the ]iereons named in the first schedule should 
do this.
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I am of opinion that the appellant, if it ever became a party 
to the action, became a party only when the notice of trial was 
served upon it, and that the lien as against it, if it ever existed, 
was then at an end.

It was held in Juton v. Gardiner (1864), 11 Gr. 23, following 
Byron v. Cooper (1844), 11 Cl. 4 F. 556, that the action was not 
pending as against a party added by amendment, prior to the

23— 52d.l.r.



336 Dominion Law Hkvorts. 152 D.L.R.

ONT.

K C.

Recovery
Co.

Molthde-
NVM

Product*
Co.

Mntdilb.C J 0.

SANK.
c’a.

date of the order making him a party. The plaintiff was a judg
ment creditor, whose judgment was registered prior to the con
veyance under which the added defendant (Meloche) claimed 
The law as to the registration of judgments was repealed, hut 
provision was made in the rc|>ealing Act that the repeal should 
not affect any action [lending on the 18th May, 1861, for the 
enforcement against the lands liound by it of the judgment 
The order adding Meloche was made on the 10th June, 1864, 
and what was held was that the lien of the judgment creditor 
had then as to Meloche ceased to exist, the action not having 
been pending as against him on the 18th May, 1861, although it 
was liegun in March, 1861.

In Byron v. Cooper it was held, that for the purposes of the 
application of a statute of limitations a suit as against an added 
party was begun when he was added as a party.

Ixtrkin v. Larkin, ( 1900), 32 O.R. 80, is on all fours with the 
case at bar and is decisive against the respondents. That case was, 
we think, rightly decided, and the result is that the appeal muet 
be allowed, and the judgment, in so far as it purports to affect 
the rights of the appellant, must be reversed. The reversal 
of the judgment and the allowance of the appeal should be without 
costs: had the appellant availed itself of the opportunity it had 
of attending the trial and taking the objection to the proceedings 
upon which it has succeeded, I do not doubt that the Assistant 
Master in Ordinary, as it would have been his duty to do, would 
have followed Larkin v. Larkin and given effect to the objection.

The order we make will of course not affect the liability of 
the appellant under the terms of the order of the Second Divisional 
Court extending the time for appealing, but they must be complied 
with. Appeal allowed.

BOGAERT ». KEENEY.

Sonicate he wan Court of Appeal, Haultaiu, C.J.S., and Lamont, J.A., 
and Bigelow, J. May 3, 1930.

Automobiles (I III A—155)—Collision—Car passing another—Free 
passage—Meaning ok—8ask. Stats. 1917, 2nd sess., ch. 42. 
sec. 38—Interpretation.

Free passage within the meaning of Sask. Stats. 1917, 2nd sess.. ch. 42, 
see. 38, which requires ‘‘the person overtaken shall as soon as [xtssible 
turn to the right so us to allow free passage to the left " means not merely 
sufficient apace but sufficient s|>uce on a roadbed reasonably suitable to
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motor traffic, and where such free passage already exists, the statute
imposes no duty on tin- |*erson overtaken to turn to the right.

|See Review of Canadian and English divisions on the law of Motor
Yellieltn, 39 D.L.R. 4.1

Appeal by (Ivfvndunt from the irittl judgment (1919), 50 
D.L.R. 795, awarding damages for injuries received as the result 
of an automobile collision. Affirmeil.

J. N. Fish, K.C., for appellant.
A. G. MacKinnon, for respondents.
Lamont, J.A.:—This is an appeal from a judgment (1919), 

50 D.L.R. 795, awarding flip female1 plaintiff damages for personal 
injuries received as the result of an automobile collision, and the 
male plaintiff damages for expenses incurred in connection with 
the care of his wife while suffering from her injuries, and repairs 
to his automobile.

In the evening of July 5, 1919, the plaintiffs were going south 
from Davidson in their automobile. The defendant, who was 
also in an automobile going in the same direction, overtook the 
plaintiffs and turned out to the left to pass them, and did pass 
them. In passing, the hub of the defendant's hind wheel caught 
the hub of the plaintiffs' front wheel, with the result that the 
plaintiffs’ front wheels wen1 turned to the right and the car ran 
into the ditch and was damaged, and the female plaintiff was 
injured.

Macdonald, J., the trial Judge found that the accident was 
due to the negligence of the defendant in turning to the right 
too soon while passing the plaintiffs’ car, and that after the negli
gence on the part of the defendant arose the plaintiffs could do 
nothing to avoid the accident. He also found that the plaintiffs' 
car was not entirely to the right of the centre of the highway 
at the time, but that there was ample room to the left of the plain
tiffs’ car to allow free passage to the defendant’s car. There1 was 
evidence to support these findings.

The only contention made lief ore us requiring consideration 
is that based on sec. 38, sub-sec. 1, of the Vehicles Act, 8 Geo. 
V. 1917, (Saak., 2nd seas.) ch. 42. That sul>-eection so far as material 
is as follows:—

38.—(1) Every person driving a motor car or other vehicle or riding or 
driving an animal upon the highway, shall upon meeting another person so 
using such highway, seasonably turn to the right of the centre of the highway 
*o as to pass without interference; and, upon overtaking any other person so
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using the highway, shall so pass to the left, and the |)erson overtaken shall 
as soon as practicable turn to the right so as to allow free passage on the 
left. . . .

The argument was that this suit-section required the plaintiffs 
to turn to the right when they were overtaken by the defendant, 
and this they admitted they did not do, but kept on driving their 
ear with the left wheels a little to the left of the centre of Un
graded portion of the road ; that their failure to turn to the right 
constituted statutory negligence, and that the accident must 
therefore be attributed to the joint negligence of both parties.

We have, therefore, to consider if the failure of the plaintiffs 
to turn to the right constituted negligence on their part under 
the circumstances of this case. The statutory requirement
is, “the person overtaken shall, as soon as possible, turn to the 
right so as to allow free passage on the left.” The object of 
imposing this duty on the person overtaken is clear. It is to 
allow the driver coming Ixhind free passage in which to get by. 
“Free passage” here, as applied to automobiles, means, 1 take
it, not merely sufficient space, but sufficient space on a road-bed 
reasonably suitable for motor traffic viewed in the light of the 
character of the road on which the parties are travelling. Sufficient 
space on the left in which to pass but with an impassable road-lied 
would not, in my opinion, be “free passage.” Here, however, 
the evidence shows that to the left of the track on whic the 
plaintiffs were driving the defendant had lioth ample spare in 
which to pass and a sufficiently good road-bed. He had, therefore, 
“free passage,” without any turning to the right on tin* part of 
the plaintiffs. Where free passage already exists, the statute, 
in my opinion, imposes no duty on the ]>crson overtaken to turn 
to the right.

I would, therefore, dismiss the apjx*al with costs.
H AULT AIN, C.J.S.:—I agree that the apjieal should be dismissed.
Bigklow, J.:—I am satisfied that the accident was caused 

by the defendant turning in too soon lief ore he had completely 
passed the plaintiff, and that it was the hub of the defendant's 
car which struck the hub of plaintiffs' car.

The defendant relies on the Vehicles Act, 1917, 8 (îco. V. 
(Saak.,2nd sess.), ch. 42, sec. 38, and in particular the words:— 
“And the person overtaken shall as soon as practicable turn to 
the right so as to allow free passage on the left.”
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From the evidence I would have found that the plaintiffs’ 
ear was as far to the right on,the road as was reasonably possible, 
but even accepting the defendant's measurements made some 
months afterwards, plaintiffs' left wheel could not have lieen 
mon* than one foot to the left of the centre of the highway, and 
then* was still 16^ feet on the highway to the left of the plaintiffs' 
car on which defendant’s car could pass. The road might not 
have been quite so good as the lieaten track on w hich the plaintiffs 
wen* travelling, but it was quite passable, and. in my opinion, 
the plaintiffs complied with the Vehicles Act when they left suffi
cient room to allow fret* passage on the left.

The decision in B.C. Electric H. Co. v. Loach, 23 D.L.R. 4, 
[1910] 1 A.C. 719, 20 Can. Ry. Cas. 309, pn*ssed by counsel for 
the apjxdlant, does not apply to this cast* as to my mind then* 
was no negligence on the part of the plaintiffs. I am convinced 
that there was nothing plaintiffs could have done to avoid the 
accident after the time they knew that the accident was going 
to happen.

I would dismiss the appeal. Appeal dismissed.

MORAN v. MORAN.

Alberta Supreme Court. Simmon*, J February 13. 1920.

Divorce and separation ( 8 IV—11)—Desertion—Hktvrn Agreement 
—Failure to keep—Condonation.

An agreement by which a wife whose husband has deserted her. but 
who subsequently is brought buck to her house ill, allows him to remain 
for three months and if lie conducted himself in a |iro|ier manner to 
resume marital relations is not a condonation of the husband's prior 
misconduct, and if he fails to carry out his part of the bargain, ami she 
is com|ieUea to put him out of the house, the desertion relates back to 
the first time of leaving.

[See Annotation on the Kxistenee of Judicial Divorce in Manitoba, 
Saskatchewan and .Alberta as determined in Waller v. Waller by the 
Privy Council (1919), 4K D.L.R. 1 and 7.]

Action by wife for dissolution of her marriage on the grounds 
of adultery, cruelty and desertion.

F. M. Brady, for plaintiff.
No one for defendant.
Simmons, J.:—The plaintiff, Beatrice Margaret Moran, claims 

dissolution of marriage with her husband on the usual grounds 
of adultery, cruelty and desertion. They were married on August 
14, 1912, at Calgary, and lived together as man and wife until
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Octolier, 1017, during which time two children were liom, one 
of which in still surviving. The defendant apparently was a man 
who was capable of earning a good livelihood, as he was a motor- 
man on the street railway for \x/i years.

In October, !')17, he left his wife and children and has not 
contributed to their support since that time. During the period 
in which he lived with his wife he was frequently drunk and abund 
his wife and failed to provide the necessities for the family home. 
In Deeemlier, 1918, the defendant liceamc ill of the influenza 
and was brought, to the plaintiff's house and the plaintiff was 
requested to take him in and care for him during his illness. She 
was then keeping a Itoarding house in the City of Calgary and 
her husband had no money. She took him in and cared for him 
but when he recovered he liegan drinking and liecame abusive. 
Discussions took place lietween the husband and wife as to the 
resumption of marital relations and apparently he was anxious 
that these should take place but the plaintiff would not consent 
to do so at once. She told him that he could remain with her and 
if he conducted himself in a proper manner for 3 months she would 
consent to resume marital relations. This was during the month 
of January, 1919. The defendant failed to carry out his part 
of the undertaking and liecame drunk and \iolent in her house 
and attempted to ]>oison her and was convicted of this charge 
U'fore the Magistrate on February 25, 1919. The plaintiff then 
refused to allow the defendant to come to her place of residence, 
but gave him some money with which to go away. Their is 
evidence that he has been living in adultery with a prostitute in 
Vancouver since he went away, but the evidence is to the effort 
that he has not acquired a domicile there but intends to return to 
the Province of Allierta in the spring.

The action is undefended but I reserved judgment at the trial 
in order to consider whether the acts of the plaintiff in the latter 
part of 1918 and January, 1919, amounted to condonation of 
the husband's prior misconduct. It is quite clear, the plaintiff 
admits in January, 1919, that she took her husband on probation 
U]Nin the terms that she would resume marital relations with him 
in 3 months if, during that time, he conducted himself properly. 
If this amounts! to condonation in law the plaintiff's action could 
not succeed for two reasons; the first one is that he did not di sert
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hvr in February, 1919, but wee com|M‘llcd to leave her by her 
action and in the eeeontl place two years have not elapsed in 
any case even if it were suggested that the circumstances com
pelled her to make him leave her house.

The law as to condonation is very clearly explained and illus
trate! in Keal* v. Heat# and Montezuma (1839), 28 L.J. (I*. <v 
M.) 57, 1 Rev. & Tr. 334. This was shortly after the passing 
of the Matrimonial Causes Act in 1857,20-21 Viet. (Imp.) eh. 85, 
and was the first considered opinion given by the English Courts 
under the new Act. Condonation is there defined as “a blotting 
out of the offence so as to restore the offending party to the same 
IKfsition which he or she held liefore the offence was committed." 
Some doubt is expressed by the Dm! Chancellor as hi whether 
an oral arrangement to condone which is not followed by a n-sump
tion of the complete maritul relations would amount hi combi
nation, but even if the more favourable pro|sisition that, condo
nation may Is* made by words alone is accepted, it would lie neces
sary that then* should lie complete forgiveness ami that evidence 
of an intention or an inclinât ion to resume marital relat ions 
and hi forgive past misdeeds would not. amount hi condo
nation.

In my opinion, the present case comes within the reservations 
enunciated by the Lord Chancellor in the alsive case. The 
circumstances were rather peculiar. The plaintiff did not sc*ek 
an interview with her husband nor did she express any desire 
hi meet him, but he was brought hi her house under circumstances 
which would render it very unnatural for her hi refuse his admit- 
tance even if he had lieen a stranger. She had her child and others 
living in the house, and has satisfic'd me that she did not resume 
co-habitation, although her husband was apparently ready and 
willing that she should do so. She held him off and insisted that 
he should rc-hahilitatc his conduct and character liefore she would 
consent to a complete réconciliât ion and the nwimption of marital 
relations. In my view, this did not amount to condonation in 
law, and the husband's desertion will then relate back to Oetolier, 
1917. 'I'lie action was not brought, until Novemlicr, 1919, which 
was more than 2 years after the desertion and the adultery of the 
husband has lieen fully established and is not disputed, and the 
plaintiff is, therefore, entitled to the relief she asks for. There
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will, therefore, be an order for the dissolution of the marriage 
with leave to apply to make the same alwolute in 3 months and 
costs of the action under column 4 of the scale of costs. Plaintiff 
to have custody of the surviving child.

J udgment accordi ngly.

McGRATH v. SCRIVEN.
Nova Scotia Supreme Court, Harris, C.J., Longlcy and Hitchie, JJ 

May 6, 1920.

1. Intoxicating liquors (j III H—90)—Destruction or liquor ordered
HY MAGISTRATE—CONVICTION SUBSEQUENTLY QUASHED ON CERTIORARI
—Action against magistrate for damages—H.S.N.S. 1900, rn.10,
sac. «».
Section ti of ch. 10. R.8.N.8. 1900 is u complete answer to an action 

brought against a stipendiary magistrate for damages for destruction 
of liquor, the action having been brought before the order for the dost ruc
tion of such liquor had been quashed m certiorari.

2. OmcERs t| 11 C—88)—Warrant—Issued by competent Authority-
Valid on pace—Liability for executing.
If a warrant is valid on its face and has been issued by com|ietent 

authority it is absolute justification to the ministerial officer who executes 
it, although it may be in fact bad, for failure to comply with legal require
ments.

Appeal from the judgment of Drysdale, J., in favour of 
plaintiff in an action claiming damages for the seizure of a quantity 
of liquor, the property of the plaintiff, on the premist* of the 
('anadian ( internment Railways at Bedford in the county of 
Halifax. The liquor in question was seized for violation of the 
N. S. Temperance Act and was destroyed by order of one of the 
stqiendiary magistrates of the county, who was joined as a defend
ant with the constable by whom the seizure was made.

S. Jenkt, K.C., for appellant.
J. J. Power, K.C., for respondent.
Harris, CJ.:—On April 23, 1918, the defendant, Hainan! 

Seriven, a constable, laid an information More the defendant, 
Richard A. McLeod, Stipendiary Magistrate in and for the 
municipality of the County of Halifax, alleging that 
reasonably believing that liquor intended for sale in violation of the N.S. 
Temperance Act, 1 Geo. V. 1911, ch. 33, and Acts in amendment thereto, 
was contained in the premises occupied by the (’anadian Government Railway 
at Bedford in the County of Halifax in the said municipality of Halifax it lie 
said liquor being in course of delivery and the said Canadian Government 
Railway lieing a common carrier) did on March 29, A.D. 1918, enter such 
premises and seized and removed from the said premises 3 barrels and 2 boxes, 
containing intoxicating liquor addressed and consigned to John McGrath at
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Bedford, N.S., and the said cases and barrels containing the said liquor are 
now in the custody of the said Rainard H. Scriven who says lie believes that 
the said liquor was intended for sale in violation of the said N.8. Temperance 
Act.

Thereupon, a summons was issued by the defendant McLeod 
as such stipendiary magistrate to the plaintiff “to shew cause why 
inch liquor should not lie destroyed or otherwise dealt with us 
provided by the N. 8. Temperance Act and Acts in amendment 
thereto.”

After hearing evidence on l>oth sides, the stipendiary, on May 
1, 1918, found that the liquor was intended for sale or to Ik* kept 
for sale in contravention of the Act and ordered that it. and any 
vessels containing the same should Ik* forfeited to His Majesty 
and destroyed. The liquor was destroyed under this order on 
May 1, 1918.

The proceedings were removed to the Supreme Court by 
certurrari and the order for destruction was quaslusl on May 
9, 1919, by a Court of five—two Judges dissenting—the majority 
holding that, the liquor could not l>e taken out of the i»ossession 
of the Canadian Government Railways.

On July 31, 1918, before the order for the forfeiture and des
truction had l>een quashed, the plaintiff issued a writ against tin- 
defendant claiming damages for the seizure and destruction of 
the liquor. The statement of claim was not delivered until 
September 22, 1919, and it sets out the order of the Supreme- 
Court quashing the conviction.

The ease was tried by Drysdalc, J., with a jury ami the trial 
Judge put three questions to the jury which, with their answers, 
are as follows :—

1. What premises was the liquor u|»on when seized? A. The Dominion 
Express Co. 2. Did Scriven reasonably believe that the liquor seized was 
kept for sale or to lie sold in contravention of the Temperance Act? A. Yes. 
3. What damages did the plaintiff suffer by reason of the seizure and destruc
tion of the liquor in question? A. 8375.

On the trial, the defendant Scriven had testified and his evi
dence with regard to the place when* the liquor was seized is thus 
rej Muted:—

tj. On March 29, 1918, you seized some liquor at Bedford? A. Yes. 
Q Will you tell us the circumstances in ruqieet to that seizure? A. I think 
there were two or three barrels and two boxes containing liquor in the express 
company's office. I seized it and I paid the duty or express charges on it; 
1 paid them to McKenzie, the agent of the Canadian or Dominion Express
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Co., I am not sure which it is. Q. It is the Dominion Express Co.; you say 
you puid the charges on it? A. Yes. Q. Did you sign a receipt for it in tin» 
exprtthH company and take delivery from the express company? A. Yes. 
Q. This was on the premises occupied by the express company at Bedford? 
A. Yes.

And on cross-examination:—
Q. Did you not get the goods from the station master? A. Mr. 

McKenzie is station master; he is also agent for the express company; he 
occupies both |xisitions. Q. Ami the premises you got them on were also 
Canadian Clovernment Railway premises? A. Yes.

On the findings of the jury the trial Judge gave the following 
decision:—

1 have concluded that under the findings herein the plaintiff is entitled 
to recover as against both the defendants if the amending Act of limitation is 
to lx» considered procedure and retroactive. The action is within time having 
regard to the time of destruction of the goods which is the real cause of plain
tiff’s action. There can be no justification under a < lest ruction order which 
was granted in this Court May 9, 1919, and I am of opinion that the Acts 
cited do not protect either of these defendants. Plaintiff's damages were 
assessed at $375 and, in my view, he is entitled to an order for judgment for 
this amount with <*osts.

The defendants appealed to this Court against the whole of 
the dtrision and order made thereon and the plaintiff moved 
to set aside the first and second findings of the jury and to in 
crease the damages.

The first question which arises is as to whether the judgment 
against the defendant McLeod can lx* supported.

Sec. 6 of R.S.NX. 1900, ch. 40, provides:—
No action as mentioned in this chapter shall lie brought for anything 

done under a conviction or order until suoh conviction or order is quashed; 
nor sluill any such action be brought for anything done under any warrant 
issued by such justice to procun» the ap|iearance of a party and which has Im-cii 
followed by a conviction or order in the same matter, until such conviction 
or order is quashed.

As will lx? seen by the dates already referred to this action 
was brought lx»fore the order for destruction was quashed and 
1 cannot understand why the statute is not a complete answer 
as far as the stipendiary magistrate is concerned.

It was strenuously urged that we should interpret the won! 
‘‘brought” in sec. (I in the sense of “maintained” but I can sec 
no reason why it should lx* so read.

As was said by the Court in Goldenberg v. Murphy (18N2), 
108 U.8. Rep. 162 at 163: “A suit is brought when in law it is 
commenced.”
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In Hames v. Judd (1890), 18 Civ. Pro. Hop. (N.Y.) 324, at 
325, the Court said: “The phrase ‘to bring an action’ has a 
settled customary legal as well as general meaning and refers to 
the initiation of legal proceedings in the suit.”

The aetion was brought in this ease when the writ was issued 
and as tK- order for destruction had not then I wen quashed the 
statute is a bar and the judgment as against the stijwndiary 
magistrate must, therefore, be set aside.

There were other groum's urged by counsel against this part 
of the judgment but if 1 am right as to the meaning of the statute 
it is unnecessary to (insider them.

The other question is as to the liability of the constable.
It was argued that the provisions of eh. 40 of R.S.X.S.. 1900, 

applied to the defendant Scriven and protected him also. I 
think it is clear that this statute does not extend to constables. 
But eh. 42 of R.S.N.S., 1900, applies, and if the demand of the 
perusal and copy of the warrant had Iwen complied with it appa
rently would have afforded a complete defence to the action. For 
some reason which does not appear, the demand was not complied 
with and this statute does not help the defendant. It was passed 
for the protection of constables and does not impose any liability 
on them to which they were not subject at common law. The 
question therefore has to Iw considered quite apart from the 
provisions of this Act.

The plaintiff’s claim is based:—1. On the initial seizure of 
the liquor on March 29, 1918; and 2. On the destruction of the 
liquor on May 1.

In considering the first of these* questions it is to Iw reinem- 
liered that the action was brought on July 31, 1918.

The liquor was seized under the provisions of see. 39 of 1 
(îco. V. 1911 (N.S.),ch. 33, which is the* same as see. 59, 8-9 (ieo. 
V. 1918, ch. 8, and the Act of 1918, which was an Act to amend 
and consolidate the N.S. Temperance Act, was passed on April 
2li, 1918.

By sec. 70 of eh. 8 of the Acts of 1918 it is provide! 1 as fol
lows:—

70. (1) No action, unit or proceeding shall Iw commenced nor shall 
any writ be issued against, nor u copy of any pnxvss served u|x>n any iiuqwctor, 
or other person employed or engaged in carrying into effect any of the pro
visions of this Act, or in enforcing any process issued in pursuance thereof,
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until one month after notice in writing has been delivered to him, or left at 
his usual place of abode, by the solicitor or agent of the party who intends 
to sue out such writ or process.

(2) The cause of action, the name and place of abode of the person who 
is to bring su ’h action, the name and place of al>ode of the solicitor or agent 
and of the place where such action is intended to be tried, shall be clearly 
and explicitly set out in such notice, and no evidenoe of any cause of action 
shall be adduced, nor shall any conviction or judgment be given for the 
plaintiff unless he proves on trial that such notice was given, and in default 
of such proof the defendant shall recover a verdict or judgment with costs

(3) Every action, suit or proceeding against such inspector or person as 
aforesaid must, be brought within three months after the cause of action 
arose, ant must be laid and tried in the county where the acts complained of 
were committed.

In sec. 5 of R.S.N.S. 1900, eh. 42, it is provided that: 
“No action shall lx* brought against a constable unless the same 
is commenced within six months next after the cause of action 
has accrued.”

It will Ih* seen that on March 29, 1918, when the liquor was 
seized the* general statute then in force "or the protection of con
stables limited the action to 0 months, but by the Acts of 1918, 
pussed 28 days later, sit. 70. par. 3, the time within which an 
action could be brought against a constable engaged or t ' yed 
in carrying into effect any of the provisions of the N.S. Temi>erniiee 
Act was limited to 3 months after the cause of action arose.

The question is whether the limitation is 3 or 0 months.
In the cast* of The King v. Chandra Dharma, [1905] 2 lx.It. 

335, the facts were that when the offence was committed, there 
was a statute limiting the prosecution to 3 months and by a sub
sequent statute the time was extended to 0 months. It was 
held that the sulwequent statute related to procedure only and 
was therefore retrosjiective and the conviction which followed 
from a prosecution instituted after 3 months but within (i months 
was uphold. Dird Alverstone, C.J., said, at page 338:—

The rule is clearly established that, apart from any s|Miciul circumstances 
appearing on the face of the statute in question, statutes which make altera
tions in procedure arc retrospective. It has l>een held that a statute shortening 
the time within which proceedings can Ik» taken is retrospective (The Y<lmi. 
(1899) I*. 230, 8 Asp. M.C. 551), and it seems to me that it is impossible to 
give any good reason why a statute extending the time within which pm- 
cee<lings may l»e taken should mit also lie held to lie retrospective. If the 
case could have lieen brought within the principle that unless the language i< 
clear a statute ought not to lie construed so as to create new diaabiliiii- or 
obligations, or impise new duties in respect of transactions which were com
plete at the time when the Act came into force, Mr. Compten-8mith would

7
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have been entitled to succeed ; but when no new disability or obligation has 
been created by the statute, but it only alters the time within which pro
ceedings may be taken, it may be held to apply to offences completed before 
the statute was passed. That is the case here. This statute does not alter 
the character of the offence, or take away any defence which was formerly 
open to the prisoner. It is a mere matter of pna-cdure, and according to all 
the authorities, it is, therefore, retrospective. The convictions in all these 
cases must be affirmed.

Lawivnct», J., Kennedy, J., Channel, J., and Phillitnore, J., 
agreed.

I think the Act of 101H and the limitation is 3 months and that 
the claim of the plaintiff, so far as it is based on the initial seizure 
of the liquor, is barred by this statute.

There still remains for consideration the claim of the plaintiff 
based on the destruction of the liquor.

The order of the stipendiary magistrate for the destruction 
of the liquor is as follows:—
Municipality of the County of Halifax.

Order for destruction in the Stipendiary Magistrate’s Court.
Whereas three laurels and two boxes containing fifty gallons of overproof 

rum, hereinafter referred to as “said liquor” consigned to one John McGrath, 
at Bedford, in the municipality of the county of Halifax, were duly seised by 
Raitiard H. Sc riven, provincial constable, and county -unstable, for the 
•minty of Halifax, under the N.K. Temperance Act and Acts in amendment 
thereto, and the said liquor was removed by the said Hainanl II. Scriven, 
under the provisions of the said Act and Acts in amendment thereto.

And whereas information was given under oath before me under the 
provisions of the said Act by the said Hainan! 11. Scriven as such constable 
and a summons was directed to the owner of the said liquor, the said John 
McGrath, at Millvicw, in the county of Halifax, culling him to ap|>car la-fore 
me on Wednesday, May 1, 1918, at 4 o'clock in the afternoon, at my office in 
the County Court House at Halifax in the county of Halifax, to shew cause 
why said liquor should not la- destroyed or otherwise dealt with as provided 
by th«- N.K. Temperance Act and Acts in amendment thereto.

And whereas the said John McGrath duly appeared before me personally 
and by counsel at the time and place aforesaid claiming the said liquor.

And whereas after receiving evidence of the said constable and the 
evidence of the said John McGrath and the evidence of wit m ss produced on 
behalf of the said constable and the said John McGrath in the same manner 
as upon a complaint or information made under the N.K. Temperance Act 
and Acts in amendment thereto.

And whereas after hearing the said evidence, 1 disallow such claim and 
find that it was intended that such liquor was to he sold or kept for sale in 
contravention of the N.K. Temperance Act and Acts in amendment thereto, I 
do order that said liquor and any vessels containing the same shall In- forfeited 
to His Majesty and destroyed.

Dated at Halifax, in the county of Halifax, this 1st day of May, 1918.
(Kgd.) Richard A. McLeod.

(L.8.)
Stipendiary Magistrate in and for the municipality of the county of Halifax.
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In (’lark and Lind sell's Law of Torts, Can. ed., at 747, the law 
regarding the liability of an officer acting under the order of an 
inferior Court is thus stated:—

He is bound to wan the terms of the order, and if it up|iears on the face 
of it to he such as the Court could not legally make, he is not justificil in 
putting it in force, si me he is 8iip|>oHcd to know the law, and, therefore, to lx- 
aware that the document is a mere nullity. If the order be good upon the 
face of it, he is fully protected in its due execution, even though he may In- 
aware that under the circumstances of the case it was illegally issued.

And Scdgcwick, J., in Sleeth v. Hurlburt (1896), 25 Can. 
S.C.R. 620, at 628, said:—

If a mere ministerial officer executes any process u|K>n the face of which 
it appears that the Court which issued it had not jurisdiction of the subject- 
matter, or of the iierson against whom it is directed, such process will afford 
him no protection for acts done under it. If the subject-matter of a suit is 
within the jurisdiction of a Court, but there is a want of jurisdiction as to the 
jierson or place, the officer who executes process in such suit is no trespasser 
unless the want of jurisdiction apiwars by such process. Bull N.P. 83; 
Willes 32, and the cases there cited by Willes, C.J. ; and he proceeds to say, 
having reference to the case then under consideration:—"I am of opinion 
that the execution issued by the justice to the defendant, it being on pro
ceedings over the subject-matter of which he had jurisdiction, and the execu
tion not shewing on its face that he had not jurisdiction of the plaintiff's 
person, was a protection to the defendant for the ministerial acts done by 
him by virtue of that process."

And again, at page 629:—
The general principle running through all these cases and authorities is 

that even though a warrant may in fact be bad, though it may be or has been 
set aside by reason of failure to comply with legal requirements if it has been 
issued by coni|)etent authority, by a functionary duly authorised by statute 
or otherwise, and is valid on its face, it will afford absolute justification to 
the officer executing it, not only where he is proceeded against criminally but 
by civil action as well.

The warrant for the destruction of the liquor recites that 
the liquor was duly seised and contains a finding by the stipendiary 
that it was intended for sale in contravention of the N.S. Temper
ance Act, and so far as I can see is alwolutely regular on its face. 
The authorities all agree that if there is no want of jurisdiction 
apparent on the warrant, the constable acting on it is justi
fied. There is no suggestion that this warrant shews any want 
of jurisdiction on its face, and the defendant, Scrixen can, there
fore, net it up as a justification for the destruction of the liquor, 
an act which he did as constable under and by virtue of the 
warrant.
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But it in suggested that Striven seized the liquor and laid the 
information and, therefore, that hv is not in the same jmsition 
as another constable would have Ihh*ii in executing this warrant..

In Wed v. Smallwood (1838), 3 M. & W. 418, 150 K.R. 1208, 
u party had laid a compluint lieforea magistrate on a subject matter 
over which he had general jurisdiction and a warrant had lieen 
issued by the magistrate under which the party charged was 
arrested ami it was held that the complainant was not liable 
as a trespasser although the particular case was one in which 
the magistrate had no authority to art.

During the argument the following discussion took place 
(page 419):—

Lurel Abinger, C.B. : I do not sec in what way the defendant nan lie a 
trespasser. He goes to i. magistrate, and calls upon him to exercise his 
judgment, and though the magistrate, if he exceeds his authority, may lie 
liable as a trespasser, the party who lays the complaint is not.

Alderson, B.: The coni|ilainnnt has nothing to do with the assumption 
.if jurisdiction by the magistrate.

Lord Abinger, C.B. : The party does no nuire than lay the facts liefore 
the magistrate, who exercises his discretion judicially in granting a warrant. 
This distinguishes it from the case of a sheriff, who is put in motion by the 
party, as he does not act judicially; but in this case the ilefendant does not 
put the magistrate in motion; he applies to a magistrate having a general 
jurisdiction over the subject-matter, and makes his complaint, and the 
magistrate acts upon it or not, at his discretion.

And, in delivering judgment, I»rd Abinger, C.B., said at 
page 420:—

I retain the opinion which I expressed at the trial. Where a magistrate 
has a general jurisdiction over the subject-matter, ami a party comes liefore 
him and prefers a complaint, upon which the magistrate makes a mistake in 
thinking it a case within his authority, and grants a warrant which is not 
justifiable in point of law, the party complaining is not liable as a trespasser, 
hut the only remedy against him is by an action upon the case, if he has acted 
maliciously. The magistrate acting without any jurisdiction at all is liable 
a* a trespasser in many east», but this liability does not extend to the con
stable, who acta under a warrant and the statute 24 Geo. II., ch. 44, 
was passed with this very object of protecting such officers. .As to the other 
part of the case, I do not deny that the fact of the defendant's present* when 
the plaintiff was taken, and his pointing him out to the constable, might make 
it a case to go to the jury, but that was not pressed on the |iart of the plaintiff.

Holland, J., §aid, at page 421 :—
1 am of the same opinion and for the same reasons. With regard to the 

case of the sheriff, that is clearly distinguishable from the present, because 
the party puts the sheriff in motion, and the latter acts in olimlienoe to him. 
In the case of an act done by a magistrate, the coin|ilainant does no more than 
lay Indore a Court of competent jurisdiction the grounds on which he seeks
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redress, and the magistrate, erroneously thinking that he has authority, grants 
a warrant. As to the subsequent conduct of the defendant, all he does is 
to point the plaintiff out to the constable as the |ierson named in the warrant, 
but this does not amount to any active interference. If any malice could 
be shewn, it might have formed the ground of an action on the case.

And Aldereon, B., said, at page 421 :—
As to the first point, the party must be taken to have merely laid his ease 

before the magistrate, who thereupon granted a warrant adapted to the 
complaint. Then, what has been done by the defendant to make him liable 
as a tresi>as8er? He would lie liable only in case, if he was actuated in what 
he did by malice.

It would, therefore, seem that if Scriven had acted simply as a 
constable in executing the warrant for destruction he would not 
have been liable; and if he had acted simply as a prosecutor he 
would not have Iteen liable.

Can he lie made liable for the destruction of the liquor an 
act i>erfonned by him as constable—because of the fact that 
he had seized the * and laid the information upon which the 
warrant was based? It must lie borne in mind that he is not 
liable for the seizure of the liquor, Itecause that claim, if any, 
is barred by the statute.

There is no evidence at all of malar which the Judges in 
We* v. SmalhïiMtd, supra, considered to be necessary in order 
to make a complainant liable for his actions subsequent to laying 
the complaint. On the other hand, the jury has found that 
the constable reasonably lielieved that the? liquor seized was 
kept for sale or to lie sold in contravention of the Act.

Sec. 59 of eh. 8 of 8-9 <ieo. V., 1918 (the same as the Act in 
force at the time of the seizure), provides,'—

59. (1) Where any inspector, constable or other peace officer finds
liquor in transit or in course of delivery upon the premises of any carrier nr 
at any wharf, warehouse or other place, and reasonably believes that such 
liquor is to Is* sold or kept for sale in contravention of this Act, he may forth
with seise and remove the same.

(3) Where liquor has been seized under subsection (1) or subsection i2) 
of this section, the (icrson seizing the same shall give information under oath 
before a magistrate who shall thereu|x>n issue his summons, directed to the 
ship|ier, consignee or owner of the liquor if known calling on liitn to ap|>euT 
at a time and place named in the summons and shew cause why such liquor 
should not lie destroyed or otherwise dealt with, as provided by this Act.

(6) At the time and place named in the summons any |ierson who claims 
that the liquor is his property, and that the same is not intended to lie sold 
or kept for sale in violation of this Act, may appear and give evidence before 
the magistrate, and the magistrate shall receive such evidence and the evidence 
of the person who seized t he liquor, and such other evidence as may be adduced, 
in the same manner as u|M>n a complaint or information made under this Act.

3
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It is difficult to point to anything done by Scriven in this 
case which he was not bound to do as a constable.

We must start with the finding of the jury that he reasonably 
believed that the liquor he seised was to Ik* sold or kept for sale 
in contravention of the Act and ask ourselves what did fieriven 
do that the Act did not warrant him in doing or compel him to 
do? 1 can see no ground for holding him liable.

1 think it was Lord Gifford who, in considering the con
tention of counsel that a Judge was liable to an action where 
he had exceeded his jurisdiction, said that if the contention 
was sound “no man but a Iteggar or a fool would be a Judge.” 
If Scriven is to lie held liable in this case in view of the finding 
of the jury to which I have referred, then it would seem to end 
the enforcement of the provisions of see. 59 of the Act, liecause 
no constable but a In-ggar or a fool would seize liquor under 
that, section.

Although it is not neoeanry to the decision, 1 cannot refrain 
from saying that it does seem pun» nonsense that Striven was 
bound to know' the law in res|>ect to which subsequently after 
solemn argument by counsel for days five learned Judgi* of the 
Court differed in opinion and divided three to two. It is obvious 
that this case is not one to which the principle in question 
applies.

The decision referred to was based, as of course it had to l>e 
basis!, on the fact set out in the information laid by the constable 
that the liquor hail lieen seised in the possession of the Dominion 
Government Railways; whereas the jury has now found, and 
the fact clearly seems to lx*, that the liquor was not in the |w>s- 
session of thet’anadian Government Railways but of the Dominion 
Express Co. Scriven probably did not know when he laid the 
information that the liquor had lieen brought to Bedford by the 
Dominion Express Co and was in the custody of their agent, 
McKenzie, who was also the station agent of the ( ’anadian (lovem- 
nicnt Railways, and if he had known it hi* probably would not 
have had any idea that it made the slightest difference in which 
way the charge was laid. He went to the stipendiary (as I»rd 
Abinger, C.B., expressed it in West v. Smallwood, 3 M. & W. 
at page 419), and called “upon him to exercise his judgment, 
and though the magistrate if he exceeds his authority may Is1 
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I do not think it necessary to discuss the question as to whether 
or not Scriven, after having stated in the information that the 
liquor was in the possession of the Canadian Government Rail

Harris, C.J.
ways, could, in this action, shew the real facts of the case. It 
may be that he was precluded from setting up the real facts.
I do not decide that question, hut, quite apart from it, I reach 
the conclusion that ihe constable is not liable for the destruction 
of the liquor under the warrant in question.

The contention that the findings of the jury are not support
ed by evidence, in my opinion, fails.

1 would allow defendants’ appeal and dismiss the action 
against Itoth defendants with costs.

The plaintiffs’ application to set asi le the fin lings of the ji r 
will a’so he ilis't ias -d with costs.

Longley, 1.
Ritchie. EJ.

Longley, J.:—I concur.
Ritchie, E.J.:—See. 36 of eh. 33 of the Provincial Acts of 

1911 is as follows: —
(1) Where any inspector, constable or other peace officer finds liquor» 1 

transit or in course of delivery upon the premises of any carrier, or at any 1 
wharf, warehouse or other place, and reasonably lielieves that such liquor 1 
is to be sold or kept for sale in contravention of the N.8. Temperance Act, lie 1 
may forthwith seize and remove the same.

Vnder this section the defendant Scriven, who was a con- 1 
stable, on March 29, 1918, seized a quantity of rum which was 1 
in transit, and was, according to his sworn information, in the 1 
station of the Canadian Government Railways at Bedford. 1 
On April 23, 1918, the defendant Scriven laid the information 1 
to which I have referred. It is as follows:—(See judgment of 1 
Harris, C.J.).

The rum was brought by the defendant Scriven before the 1 
defendant McLeod, who is a magistrate, and on May 1, 1918. 1 
the defendant McLeod, as such magistrate, made an order 1 
for the destruction of the liquor. The plaintiff, pursuant to 1 
his summons, ap])eared liefore the magistrate to shew came 1 
why the liquor should not lie destroyed. Vnder the order. 1 
the defendant Scriven destroyed the liquor. On June 28. 1918. 1 
a writ of certiorari issued to remove the proceedings into this 1 
Court, and on May 9, 1919, after argument by counsel for the 1 
respective parties in this action, an order of this Court passed 1
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quashing the onler for destruction of the liquor. The ease is 
reported in 31 Can. Cr. Cas. 10.

This action is brought to recover from both defendants the 
value of the liquor and damages incident to its seizure and des
truction. The action was tried lieforc my brother Dr>sdale 
and a jury. The findings of the jury are as follows:—

(1) What premise* was the liquor upon when seised? A. The Dominion 
Express Co. (2) Did Seriven reasonably believe that tlie liquor seised was 
kept for sale or to be sold in contravention of the Tempérance Act? A. Yes. 
(3) What damages did the plaintiff suffer by reason of the seisure and destruc
tion of the liquoi in question? A. 1375.

The Judge, notwithstanding these findings, king of opinion 
that there could Ire no justification under the order for destruction 
which had lreen quashed, and that the statutes relating to actions 
against magistrates and constables did not protect either of the 
defendants, gave judgment against them.

1 deal first with the case against McLeod. The action was 
brought before the onler for destruction was quashed, neces
sarily so, Irecause otherwise it would have been out of time. Sec. 
(> of ch. 40 of the Revised Statutes, is as follows:—(See judgment 
of Harris, CJ.).

This statute was passed for the protection of justices and 
must Ire construed with reference to its object. The first question 
that occurs to me in this connection is as to whether the order 
for destruction is the kind of order referred to in see. 6. I am 
of opinion that it is. The order was not only for the destruction 
of the liquor, but it was a judicial adjudication that the liquor 
lie forfeited to the Crown, and clearly within the meaning of 
sec. 6. The grievance which the plaintiff has against McLeod 
is for something done under this order for forfeiture and des- 
tmetion. This brings me to the construction of the words “no 
action shall be brought." What does the word “brought" as 
used in this connection mean? Mr. Power, K.C., argued that 
the word “brought” might fairly be construed as “maintained” 
and that it ought to lie so construed as the time limit for bringing 
actions against magistrates is so short that it is practically not 
possible to get a conviction or order quashed before the time when 
the writ must be issued to avoid the statutory limitation. I was 
impressed by this argument, but I cannot let it carry me so far 
that I distort the meaning of a word which is clear, plain and 
obvious. If the language of a statute is clear and explicit, it
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must receive full effect regardless of consequences. To bring 
an action is to issue a writ, initiate the proceedings: it has a \vt‘ll 
understood meaning and is something quite different from main
taining an action. It is one thing to bring an action and quite 
another thing to maintain it, as every lawyer has learned by experi
ence. I may add that hen* I think there is no place for inter
pretation or construction because the word “brought” as it is 
used in the statute under consideration does not admit of two 
meanings; it is precise and unambiguous, and therefore I cannot 
expand or interpret its meaning by way of construction. This 
disposes of the case against McLeod, and it is not necessary that 
I should consider other points; as against him, the appeal should, 
in my opinion, he allowed and the action dismissed with costs.

I come now7 to the case against Striven. Two things are 
beyond question, namely, that the liquor was the property of 
the plaintiff and that Scriven destroyed it; and this he did under 
and by virtue of an order which was made without jurisdiction: 
it was without jurisdiction from the lieginning, and at the time 
of the trial it had been quashed for that reason. As the defend
ant is a constable, the first question which suggests itself is 
as to whether or not he is protected by any statute. Ch. 42 
of R.S.N.S. provides that l)efore any action is brought against 
a constable for anything done in obedience to process, a demand 
in writing of the perusal and copy of the process shall be served 
upon him. If there* is compliance with the demand, then on 
proof of the process, where the action is against the magistrate 
and constable, the action is to lie dismissed as against the* con
stable. Scriven did not comply with the demand and therefore 
he has not set up this protective statute. He pleads ch. 40, 
which as 1 have said, affords a good defence for McLeod, but 
no defence for Scriven, because it does not apply to him. Ch. 
40 is for the protection of justices and ch. 42 for the protection 
of constables. The jury found that the liquor was on the premise» 
of the Dominion Express Co. The Judge allowed this quest km 
to go to the jury, but he expressed the opinion that the answer 
to it would be of no avail as a defence. I agree with this view. 
In my opinion, the question as to where the liquor was when 
seized is res judicata. The defendant Scriven laid the sworn 
information which stated that the liquor was “contained in the 
premises occupied by the Canadian Government Railways at
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Bedford in the* county of Halifax in the said municipality of 
Halifax (the kuh! liquor In ing in eoursc of delivery and the said 
Canadian (îovornmont Railways ls>ing a common carrier).”

The proceedings, as 1 have said, were Brought into this Court 
ami the order for destruction quashed upon the ground that the 
liquor was seized on the Canadian (love ruinent Railways premises. 
This was a judgment in rent. But the identical parties to this 
action were the identieal parties who litiguted the question as 
to whether the order for destruction should In* quashed or not 
liecause the liquor was on (iovemment premises when seized. 
When you have litigation lietween exactly the same parties alout 
exactly the same liquor and a decision given bases! on a question 
of fact sworn to by one of the parties I cannot, think this party 
should l>e permitted to litigate the same question of fact again 
inter parties. If I am right that this question is rex judicata 
it is an end of any defence for Striven, because a decision of the 
Supreme Court of Canada is against him. 1 refer to the ease* of 
Martinello & Co. v. McCormick et ai (1919), 50 D.L.R. 799. 
lu that case the same point was involved, namely, the seizure 
of liquor from the Canadian (iovemment Railways as a common 
carrier. In giving judgment Anglin, J., said, at page 803:—

The original rapture of the liquor having been illegal thv defendant 
cannot, in my opinion, successfully net up in answer to the plaintiff's action 
for replevin that since he might have proceeded rightfully to take it as soon 
a* the plaintiff had removed it from the railway premises, the case may be 
treated as if he had seised the goods after they had in fact l>een removed from 
the railway premises, whether rightfully or wrongly, and the detention of 
them were thus legal. The inspector in seizing was a mere trvapasser ah 
initio. All the acts he did were trespasses. He was in the same |»oaition as 
a mere stranger without any legal authority whatever. The plaintiff is 
entitled to say: “Let me be put in the iswition in which I stood More your 
illegal act.” Attack v. BramweU (1863), 3 B. & 8. 520. 1 agree* with the 
view expressed by the majority of the Judges of the Supreme Court of Nova 
Scotia in He McGrath (1919), 31 Can. Cr. ('as. 10.

Mr. Jenks, K.C., at the argument, raised the point that 
rex judicata was not pleaded. Then* is a plea of estoppel. If 
it does not sufficiently raise the question of rex judicata a few words 
added to it would lx* sufficient. Since the* early days of tin* 
Judicature Act in this Province this Court, following well-known 
English decisions and the English practice, has frequently amend
ed the pleadings to fit the evidence*. Of course* then* an* e*ase*s 
when* it would not Ik* done. An amendment would ne>t Ik* made

N. S.

S.C.

McGrath

Scriven.

Ritchie, E.J.



356 Dominion Law Reports. IS2D.L.R.

N.8.
sTc.

McGrath
».

SCBIVKN, 

Ritchie. E.J.

which would take the other party by surprise and raise a ease 
which he might have answered by evidence at the trial, but 
there is nothing of that kind here. The defendant Scriven 
went to trial knowing that he had sworn that the liquor was on 
the Government premises and that on that ground the case had 
been decided against him. I cannot bring myself to think that 
he ought to he permitted to do away with the decision of this 
Court confirmed on appeal in the Supreme Court of Canada 
by setting up at the trial of this action that the liquor was in 
the express company’s office. The information was put ill evi
dence at the trial and while the order quashing the order for 
destruction does not state the ground for quashing, it is, I think, 
clearly referable to the information which is bad on its face and 
does not give jurisdiction, thereby shewing the ground on which 
the Court proceeded in quashing I he order.

The maxim “He is not to be heard who alleges things contra
dictory to each other" is invoked. Referring to this maxim, 
Mr. Broom, in his work on legal Maxims, 8th ed., page 135, 
says:—

This elementary rule of logic, which is frequently applied in our Courts 
of justice, will receive occasional illustration in the course of this work. We 
may, for the present, observe that it expresses, in other language, the trite 
saving of Lord Kenyon that a man shall not be permitted to “blow hot and 
cold" with reference to the same transaction, or to insist, at different times, 
on the truth of each of two conflicting allegations, according to the promptings 
of his private interest.

I think this is just what the defendant Scriven is attempt
ing to do. In his information, he sets up that the Uquor was 
on the premises of the Canadian Government Railways, and 
on this ground the order for destruction was quashed, thereby 
inducing the bringing of this action. He now in litigation inter 
parties sets up according to the promptings of his private in
terests a different state of facts. This, I am of opinion, he ought 
not Ire permitted to do.

The result of the views which I have expressed is that the 
defendant Scriven, notwithstanding the findings of the jury, 
is liable in damages for the destruction of the plaintiff’s property 
and that the appeal, so far as he is concerned, must be dismissed 
with costs.

As the opinion which I have expressed may not prevail, I 
deal with the motion to set aside the findings of the jury.
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»s to the first finding, I think it is as I have indicated, irrvl- "• °*
evant. I am further of opinion that it should l>c set aside as K C.
Icing a finding which, viewing the evidence reasonably, a jury McCiats 
could not propery make. In view of the direction of the trial „ '

, . , . . bCRIVEN
Judge to the jury, I think it was a perverse finding. -----

The second finding is, in my opinion, irrelevant, but I can- R‘u?h‘e'EJ* 
not say that the jury could not properly make the finding, the 
question having been submitted to them. The remaining finding 
is as to the damages : this, as the Judge told the jury, was the 
real question. I venture to think that it is the only question 
which should have lieen submitted to the jury. 1 would not 
interfere with this finding. $375 was what the plaintiff paid 
for the liquor and I assume was its value at the time he swears 
he bought it for his own use. There is no evidence that it had 
increased in value lietween the time of seizure and the time of 
destruction. I do not see that it is of any avail to give evidence 
of what the liquor would have been worth at the time of the 
trial. I think the jury were not bound to allow the charge of 
appearing in the magistrate’s Court. 1 regard the claim of $100 
for loss of time as too vague and general.

If the conclusions at which I have arrived were held to be 
sound, it follow’s that there must lie costs against the defendant 
Scriven on appeal and below. It was urged that if the defend
ant McLeod was successful he should not have costs. I see no 
ground for this contention ; he is entitled to his costs on appeal 
and lielow. Judgment accordingly.

REINSETH v. CAMPBELL. B. ( .

British Coluinbia County Court, Su'anson, County Judge. May 4, 1920. ç0 (;Te

Negligence (§ II D—104)—Hire of horse—Horse brought back damaged 
—Reasonable care and treatment—Liability of hirer.

If a horse hired is taken out sound and brought back damaged there 
is an onus on the hirer to shew that the injury was not caused through 
his fault. He is bound to ride it as moderately and treat it as carefully 
as a man of common discretion would his own and if, in spite of this care 
and treatment, the horse is injured, the liirer is not responsible.

[Review of Scotch cases.)

Action to recover the value of a horse hired to the defendant, Statement, 
and other damages caused by the horse being brought back in 
a damaged condition. Affirmed. I
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M. L. Grimmett, for plaintiff; J. H. Archilmld, for defendant, 
(’o. ( t. Swanson, Cty. Ct. J.:—The plaintiff is a rancher residing at 

Hbinhktm Ck*n walker, in ( old water Valley, in this fount y.
C’amphell 111(‘ defendant is the Dominion Government timl>er inspector 

----- for the district and resides at Salmon Ann.
Swanson. J.

As the plaint alleges, the defendant hired, or caused to In- 
hired, a horse from plaintiff on Septemlier 15 last. The horse 
was returned to plaintiff in a lame condition on September 17, 
and has since been useless for work or any other purpose. It is 
alleged that the lame condition was due to the defendant's neg- 
ligenee while in his possession and use. The plaintiff claims 
damagw amounting to 8332 or as follows:—Value of horse 
8140, ft*ed 804, loss of use of horse 845, paid veterinary surgeon 
818, for special attendance on sick horse (bathing) $35*1332.

Plaintiff at trial claimed an additional sum of $135, for fowl
ing, caring for horse and loss of use, which additional amount 
he subsequently through his counsel abandoned.

It was proved by plaintiff and his wife that the horse was in 
first-class condition when delivered to defendant and the evidence 
shews also that when returned the horse was seriously lamed 
and has since lx*en of no value to plaintiff. Plaintiff would have 
destroyed the animal some time ago, but treated same at suggestion 
of Mr. Page, who, though unlicensed, occasionally practises in 
the vicinity as a veterinary surgeon. I find the value of the horm
is $140.

Should plaintiff be entitled to a verdict I do not think he would 
in any event he entitled to more* than the value of the animal, 
8140. Clearly, he could not recover for any charge's paid to Mr. 
Page*, as he* has no certificate or license to practise under the* Act.

At the close of the plaintiff’s ease*, Mr. Archibald asked for 
a non-suit on the ground that there was no evidence whatever 
e>f negligence. He* relieel on Cooper v. Horton (1810), 3 Camp. 5. 
I am unable to get the text of this judgment which is referred to 
in Be*ve*n on Negligence*, 3rd eel., at page 795. Bevcn says:

The onus of shewing negligence is, in some c-ases, thrown on the letter; 
so that a hirer is not bound to prove affirmatively that he used reasonable 
care, though he is bound to account, that is, to give an explanation of the raunr 
of tic Um or injury. It has however been held not enough to shew that a 
horse which was let sound was returned with its knees broken.
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(Quoting Cooper v. Horion, 13 ( amp. 5 (note)), lirai on Bail
ments (1900), page 221, quotes this ease ami adds: "L* Blanc, J., 
said that the plaintiff must gixe some evidence of negligence, 
and as he had given none in this ease, the plaintiff must lie non
suited.”

See also Beven, 3rd ed., at pages 138, 139. The rule of law in 
negligence eases, is that it is the duty of the Judge to determine 
where there is any evidence fit to Is* left to the jury, if not the ease 
should l>c withdrawn from the jury.

The evidence also shewed that no reference whatever was made 
hy defendant Campliell, nor by Mitchell, who accompanied 
( 'ampliell on his journey by horseback to Spins ( ‘reek on in#i>ce- 
t ion of timlier, as to the condition of the horse when it was returned. 
In fact it looks to me as if Ixitli Campliell and Mitchell were 
anxious to conceal the injury which undoubtedly they knew the 
horse had suffered. TheV did not give any explanation as to 
cause of injury, in fact they made no reference whatever to same. 
Plaintiff goes so far as to plainly intimate that ( ampliell designedly 
diverted his attention from the horse and its condition when 
re-delivered on Keptemlier 17, by engaging plaintiff's attention 
in a discussion on motor car matters.

Now I find a principle enunciated, which, at least, has the 
authority, and imprimatur of American decisions, touching on the 
question of the presumption of law, as to proof of some negligence 
which may thus arise. Beven on Nt'gligenee. 3rd ed., at page 790, 
(closing paragraph) says :

Thi* |x wit ion of the bailor, if the bailee returns the article hired in a 
damaged condition, become# dependent on the character of the damage done. 
The bailor commit# hi# property to the bailee on the undertaking most 
generally implied that he will take due can* of it. In ordinary circumstances 
good faith requires that if the property i# n*t urned in a damaged condition some 
account should lie giitn of the time, place and manner of the* occurrence of the 
injury. If, then, the bailee returns the property in a damaged condition and 
fail# to give any account of the matter, the lair irUl authorise a presum id ion 
that he has been negligent; because where there is no appan*nt cause for the 
accident and the bailee ha# possession he must shew how the accident hap
pened. The bailor need only |xiint out the deteriorated eondition of tIn-

Quoting 2 American cast's, also Story on Bailment, 411. 414, 
('oojtcr x. Barton, 3 Camp. 5 (note); and Hyrne v. Hoodie (1863), 
2H.&C. 722, 159 E.R. 299; Scott v. London etc. Docks Co. (1865),
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B.C. 3 H. & C. 590, 159 E.R. 005, the latter two being the leading
Co. Ct. east's on doctrine of res ipsa loquitur. Beven then continues at

Reinskth
V.

Campbell.

page 790:
If however the deterioration is the natural consequence of wear and 

use the bailor must give other evidence to discharge the onus and raise a case
of neglect or misuse. There are a hundred probable causes of a horse falling 
and breaking its knees quite apart from any default in the bailee. If not an 
ordinary incident of keeping a horse, such an occurrence is consistent with 
absence of negligence, and so negligence must be shewn and will not Ihj 
presumed.

A numltcr of Scotch cases arc quoted by Beven, 3rd ed., at 
pages 790, 797. Lord Shand in Bain v. Strang (1888), 10 Rettie 
180, at page 797, is quoted as saying:

Where a horse, hired or lent is taken out sound and brought back damaged 
there is an onus on the borrower to shew that the injury was not caused 
through his fault, and that it was sustained notwithstanding all reasonable 
care on his part. 16 Rettie at page 191.

So Ix>rd President Inglis in same case:
If the article is returned in a damaged condition there is an onus on the 

borrower to shew that the damage did not arise through his fault. It is 
argued that the onus is heavier than that, and that he is bound to shew what 
was the specific cause from which the injury arose. I am not disposed to 
decide that question. . . . We have, I think, sufficient evidence to
shew that reasonable care was used. 16 Rettie at page 189.

If the principle as to onus set out in these Scotch cases applies 
to our English and B.C. law, as 1 think it does (following the 
principles set out in Byrne v. Boadle, 2 H. & C. 722, 159 E.R. 
299, and Scott v. London Docks Co., 3 H. & C. 596, 159 E.R. 
665, then Mr. Archibald’s application for a non-suit should fail, 
and I so rule.

Mr. Archibald then put in his evidence. On the evidence of 
Campbell and Mitchell I am obliged to hold that no negligence has 
been proved.

They each describe in minute detail their movements from 
September 15 to the time of return of the horse on SeptemlK-r 
17. The horse was a substantial saddle horse, 4 years old. 1.200 lbs. 
in weight, bred in this country as I take it, although the evidence 
did not in as many words establish the latter fact. Now the horse 
was hired expressly for riding purposes to go on an inspection of 
timber in that district—Spius Creek. We know in this country 
that timber, merchantable timber, generally grows on the sides of 
the hills and mountains. There is nothing in this case to shew
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that there was anything unusual in the character of the particular 
country traversed by defendant and Mitchell. It was. I think, 
a quite proper timber country to ride; the plaintiff’s horse through. 
Now Campbell and Mitchell deecribe the trip up the side of the 
hill or mountain out of Prospect Creek. Rut it was not in mountain 
climbing that this horse (shod on the front feet but unshod on 
hind feet) was injured. It was injured whilst the horse was 
lieing led (not ridden) by Campbell across the « reek liottom, a 
crossing which had to lie negotiated Indore they could make the 
ascent on the other side. Mitchell had ridden ahead of Campbell 
to reconnoitre the crossing which was not the regular Boston Bar 
crossing he had used liefore, and had safely passed over the creek 
liottom and was ascending on the other side. Then- are rocks or 
boulders in the creek liottom, and some water in the watercourse. 
The evidence was not very exact as to the size of the rocks, nor as 
to their ln-ing unusually wet or slimy, nor as to the volume of the 
water in ( reek. As Campliell proceeded along leading plaintiff’s 
horse tin1 animal slipped on some of these boulders and went down 
on its haunches. The horse was able to go on and was ridden by 
defendant. Mitchell says it was just an accident, that the place 
they went through was such that any good horse could go through. 
Campliell says he knew the horse injured itself when it fell down 
in the creek bottom; that he discussed the lameness with Mitchell 
and decided not to mention it to plaintiff (as they couldn’t find 
any trace of swelling, thinking it would con e alright again). ( amp* 
lx‘11 admits that he may have told Mitchell to ride the horse fast 
on the day of its return home, Septemlxr 17th, lietween Patchetts' 
and the plaintiff’s to limber the horse up, and naturally with the 
object of making a good impression on plaintiff as to condition 
of the horse, when it would lie re-delivered to him. Campliell 
was submitted to severe criticism by Mr. Grimmett for concealing 
from the plaintiff the true condition of the horse.

1 think Mr. CamplieU’s actions in the matter certainly lacked 
candour. 1 think it was his duty to frankly inform the plaintiff 
as to the condition of the animal and as to how it happened. 
Had he done so with open frankness he might, never have had to 
answer in Court for his actions in this matter. I can, however, 
find no evidence of negligence to make Campbell responsible to 
plaintiff. Page’s evidence was to the effect that from an ex-
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amination of the horse’s left hind leg he was quite satisfied that 
the horse must have gone through a bridge or got into a rreviw 
or windfall, judging from injuries to the lioek. Campliell and 
Mitchell disprove clearly such a theory as that of Page.

The degree of can* which a hirer of a horse must take i> set 
forth in Oliphant on Horses, 5th ed. (1896), page 233:

In contracts such as hiring, etc., such care is exacted ;t#
every jtrudcnt man commonly takes of his own goods and, by eonsequenee, the 
hirer is answerable for ordinary neglect, if, therefore, a man so treat and 
manage his hired horse as any /rruderit man would act towards his own horse 
he is not answerable for any damage the horse may remve.

(Quoting Coei/xr v. Barton, supra) Be veil on Negligence. 3rd 
ed., at i>age 792, ejuotps Lord Holt., C.J., in Copy* v. Bernard. 2 
Ld. Raym. 909, at 916, Smith’s Leading Cases, vol. 1. page 191, 
“From whence it apiie»ars that, if goeiels an* let out for reward, 
the hirer is liound to the utmost diligence such as the most diligent 
father of a family uses, and if he uses that, he shall lie discharged." 
Sir William Jones, in his work on Bailments, page 86, sle ws that 
Lord Holt’s dictum as to “ utmost diligence” is due to a mistrans
lation of the Latin, by Lord Holt, Braeton, Lib. 3, fol. 63 (!>), 
and adds that the correct interpretation is “ ordinary diligence."

The rule of “diligence” (as Sir Win. Jones puts it) then is, 
“that which a good and prudent father of a family—diligent- 
issimas paterfamilias—would take of his own.” In other words, 
he is liable for ordinary neglig< nee. If then, he hire a horse, lu
is liound to ride it as moderately and treat it as carefully as any 
man of common discretion ould his own. and the law implies 
that proper treatment it ales feeding a horse. If in spite of 
this care, and treatment, the horse» is injured, the hirer is nut 
responsible.

I am satisfied that C’ampliell employed that degree of care 
which the law casts upon him and that he is not responsible for 
the injury to plaintiff’s horse». He is, therefore», in my opinion. 
entitle»d to juelgment, but as his subsequent actieins were not 
characterized by that ele»gre»e of eipenne»ss anil e*aneliel ele-aling 
which the law enjoins on him in e»xplaining to the owner the 
nature anil cause» eif the injury, I am unable to alleiw him the» costs 
of this action. Judgment accordingly for defendant but without 
ceists. Judgment for defendant.
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Re EARLY CLOSING BY-LAW AND PERLEY.
Mnuiltifm Court of A/>/*«<, Prrétte, C.J.M., Caouron, llaggart, Fullerton and 

Iknnistoun, JJ.A. May II, I9£tl.
1. St An tes (| I C—20)—By-law —Show regulation—Shops Regulation

A<t, R.S.M. 1013. ch. 1NO—Validity or.
A city by-law jiaiwed under authority of tin- Shops Regulation Act. 

R.S.M. 1913, eh. ISO. closing certain shops, .luring certain hours, defining 
the words "shop” or "shops,” and making certain exceptions to the 
general regulation is within the powers of the pity.

2. Municipal corporation a (§ Il C—tiO)—By-law—Shops regulation—»
Exception to general rule—Restraint or trade Validity.

A city by-law excepting from a general shop closing regulation any 
shop where the only traite or business enrritxf on is that of a fruiterer 
confectioner, (lastry cook, tobacconist, news agent, hotel, inn. tavern, 
victualling or refreshment house, ami providing that the by-law shall 
not apply to any such shop merely liera une bread, butter or milk is sold 
or offered for sale therein is not invalid I localise arbitrary and oppressive 
or in restraint of trade.

The exception does not apply where a full line of groceries is carried 
on one side of the shop, and fruit ami confectionery on the other.
Care stated by Sir Hugh John Macdonald, Police Magistrate 

of Winnipeg, under the Criminal Code and the Summary Con
victions Act, R.S.M. 1913, ch. 189.

Isaac Campbell, K.C., anti J. Preudhomme, City Solicitor, 
for respondents.

B. A. Bonnar, K.C., and W\ II. Trueman, K.C., for appel
lants.

Perdue, C.J.M.:—The aliove named H. W. Perley was con
victed on Thursday, November 28, 1918, for that he “did unlaw
fully omit to close and keep closed his shop in the City of Winni
peg, where gtxxis are offered and exposed for sale lietween the 
hours of 6 o’clock in the afternoon on said date and 5 o'clock 
in the morning of the next following day, contrary to the pro
visions of by-law 1853 and amendments thereto of the City of 
Winnipeg.”

The validity of the above by-law as it originally stood was 
upheld in Stark v. Schuster (1904), 14 Man. L.R. 072.

On November 14, 1918, by-law No. 9789 was passed by the 
council of the City of Winning amending by-law No. 1853. 
The main section of the last mentioned by-law as amended now 
reads as follows:—

1. From and after the 19th day of July, A.D. 190Ü, all classes of shops 
within the City of Winnipeg, where or wherein goods are exposed or offered 
for sale by retail shall be and each of them shall lie and remain dosed on each 
and every day of the week, between 6 o’clock in the afternoon of each day and 
5 of the dock in the forenoon of the next following day, with the following 
exceptions:—
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On Saturdays and during the last three weeks in December, and also 
the days immediately preceding the following days, namely:—New Years 
Day, Good Friday, May 24, and Dominion Day; and all classes of shops 
in the city, as aforesaid, shall be and remain closed from 10 of the clock in the 
afternoon of the days hereinbefore mentioned as excepted, namely, Saturdays, 
the week days in the last 3 weeks in December, and the days immediately 
preceding the following days: New Years Day, Good Friday, May 24. and 
Dominion Day, until 5 of the clock in the forenoon of the following day.

(a) Provided that this by-law shall not apply to any shop where the only 
trade or business carried on is that of a fruiterer, confectioner, pastry c<M>k, 
tobacconist, news agent, hotel, inn, tavern, victualling or refreshment house, 
nor shall this by-law be held to apply to any such shop merely because bread, 
butter or milk is sold or offered-for sale therein:

(b) The words “shop” or “shops” where contained in this by-law 
shall mean and imlude any building or portion of a building, booth, stall or 
place.

The following questions were stated for the opinion of this 
Court:—1. Is the conviction erroneous in law and should the 
same lie quashed? 2. Was the shop of the accused lawfully 
open at the hour of 9 o’clock on the evening of November 28. 
1918? 3. Is by-law 1853 as amended of the City of Winning 
ultra vires and void? 4. Is the said by-law as amended arbi
trary and oppressive, and does it discriminate t>etween mer
chants of the City of Winnipeg selling the same articles or class 
of goods? 5. Is said by-law in restraint of trade and commerce?"

By sec. 3 of the Shops Regulation Act, R.S.M. 1913, eh. 
180—

Any municipal council may, by by-law, require that, during the whole 
or any part or parts of the year, all or any class or classes of shops within the 
municipality shall be closed, and remain closed on each or any
day of the week at and during any time or hours between six of the clock 
in the afternoon of any day and five of the clock in the forenoon of the next 
following day.

By sec. 2 of the Act, as amended by 8 Geo. V. 1918, ch. 81, 
sec. 1, the word “shop,” in the 16 next following sections and 
in any by-law passed under the provisions thereof, means:— 
any barber-shop or any building or portion of a building, booth, stall or 
place where goods are exjxwed or offered for sale by retail, but not where the 
only trade or business carried on is that of a tobacconist, fruiterer, confectioner, 
news-agent, hotel, inn, tavern, victualling house or refreshment house, nor any 
premises wherein, under license, spirituous or fermented liquors are sold etc.

The statute says that the expression “shop” when used in 
secs. 3 to 18 of the Act, or in any by-law passed under the pro
visions of the Act, does not include a place where the only trade 
or business carried on is that of a tobacconist, fruiterer &c. The
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tobacconist and the others enumerated as exceptions in sec. 2 
cannot be affected by an early closing by-law as long as each 
confines himself to his distinctive trade or business, but if he 
carries on an additional trade or business at his place he ceases 
to be an exception and may be made subject to such a by-law. 
Therefore, if the tobacconist deals also in bread, butte; or milk 
his place becomes a “shop” within the meaning of the Act and 
may come under a by-law passed in accordance with it. But 
the municipal council under the powers given by the Act may 
still exclude him from the operation of the by-law. The council, 
it would seem, has power under the Act to so exclude him even 
if he added to his business of tobacconist a much more exten
sive line of groceries than bread, butter and milk. But if a muni
cipal council in passing a by-law has acted strictly within the 
powers conferred upon it by the Legislature the question of the 
fairness or reasonableness of the by-law does not arise: lie Boylan 
(1887), 15 O.R. 13; Simmon» v. Mailing, (1897), 13 T.L.It. 447; 
Stark v. Schuster, 14 Man. L.R. 672, 684, 695.

I would answer the questions submitted as follows: 
To the first, second and third questions, “No.”; To the fourth 
and fifth questions, “No answer is necessary.”

Cameron, J.A., (dissenting) :—The contention is that by-law 
No. 1853 of the City of Winnipeg as amended by by-law No. 
9789 is ultra vire» of the Shops Regulation Act, R.S.M. 1913, 
ch. 180. As amended it extends the statutory exception given 
to tobacconists and others to the same persons when they sell 
or offer for sale bread, butter or milk. It is contended that this 
cannot be done by the council and that the test to be applied 
is whether it results in discrimination. In this case it is alleged 
that discrimination does and must arise as between tobacconists 
who sell or offer for sale bread, butter and milk and are not re
quired to close and grocers who must close their shops to their 
manifest disadvantage. That result is possible and, indeed, 
inevitable. But any by-law such as this, even if indisputably 
within the powers given by the Act, is bound to give rise to 
inequities in its operation. But that consequence cannot affect 
the validity of the by-law so long as it is authorised by the terms 
of the statute. By sec. 3, the council may require all or any 
class or classes of shops to close as therein set forth and by sec.
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7, it may make regulations “as to the classification of shops 
for the purpose of the preceding sections.” A tobacconist 
(when that is his only trade) is by the Act excepted from the 
powers of the council. But when he commences to deal in 
bread, butter and milk he loses his privileged position. Is there 
any reason to be gathered from the Act why the council should 
not expressly exempt from the by-law tobacconsits who sell 
bread, butter and milk? The council has power to make regu
lations as to the* classifications of she>ps for the pur|K>se*s of t he 
Act and those powers are not restricted in any way, but are 
general. It seems to me, therefore, that the council has the 
power to make a classification of shops in which the shops of 
tobacconists sealing bread, butter and milk shall Ik* consid
ered as if they were still those of tobacconists carrying on that 
trade only and therefore exempt from the prohibitions of the 
by-law. The council is given full authority to classify shops 
as it sees fit so long as it observes the conditions of the stat
ute, and it is not apparent that the discretion of the council 
should be* hampered by any other considerations. The coun
cil is a representative laxly, amenable to the electors, acting 
presumably in the I test interests of the community and empow
ered to pass by-laws in these matters as authorized by the legis
lature. This early closing legislation concerns a difficult suIh 

ject, which can only lx* dealt with by compromise between 
conflicting interests. With its merits or the merits of the by
law we have nothing to do. The classification made may Ik* 

arbitrary and productive of inequalities and discriminations, 
but it is impossible to avoid such results in by-laws of this kind. 
That is all a matter for the council and in the exercise of its dis
cretion. The sole question Indore us is whether this by-law 
is passed in accordance with the wide powers conferred by tin* 
statute under which the council can exclude from the operation 
of the by-law any class or classes of shops. It could, if it chose, 
exempt all grocery stores or confine its provisions to them exclus
ively.

Whether or not a municipal by-law is unreasonable is a 
question which should lx* decided on an application to quash 
rather than on a motion to set aside a conviction, which this 
application is in substance. See Keg. v. Gravelle (1880). 10 0.
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R. 735. It is now generally conceded that if a statute gives 
powere to a liody of persons to make rules for a si*>eiti<‘ purpose, 
the reasonableness of sueh rules, provided they are strictly con
fined to the purposes for which they are authorized to Ik- made, 
is not examinable by the Judges: Biggar, Municipal Manual 
(I960), page 330, and the question . . . whether a muni
cipal by-law is or is not reasonable appears to lie, as a rule, only 
a branch of the question whether it is or is not ultra rires." 
lb. page 331. See Kruse v. Johnson, [1898] 2 Q.B. 91; per laird 
Russell of Killowen, CJ., who holds that a lilieral ride must 
he applied to the by-laws of representative liodies entrusted 
by Parliament with legislative powers for the public good; and 
also the judgment of Lord Hobhouse in Slattery v. A"aj//or(1888),
13 App. Cas. 446, which has been followed in numerous cases. 
1 refer also to the judgments of the Full Court in Stark v. Schuster,
14 Man. L.R. 672.

Fullerton, J.A.:—This matter comes la-fore this Court 
by way of a case stated by Sir Hugh John Macdonald. Police 
Magistrate of the City of Winnipeg.

Perley was convicted under by-law No. 1853 of the City 
of Winnipeg as amended by by-law No. 9789 for that he 
did
at the City of Winnipeg, on Thursday, November 28, 1918, unlawfully omit 
to close and keep closed his shop in the City of Winnipeg, where goods are 
offered and exposed for sale between the hours of 6 o’clock in the afternoon 
on said date and 5 o’clock in the morning of the said following day .

The evidence shews that the accused carries a full line of 
groceries on one side of his shop, and on the other side, confec
tionery and fruit.

The by-law in question and the amendment thereto could 
only have passed under the authority of sec. 3 of R.S.M. 1913, 
ch. 180, entitled the Shops Regulation Act.

The question reserved is whether by-law No. 1853 as amended 
is ultra vires and void.

By-law No. 1853 provides that:—
all classes of shops within the City of Winnipeg, where or wherein goods are 
exposed or offered for sale by retail (but not where the only trade or business 
carried on is that of a tobacconist, news agent, hotel, inn, tavern, victualling 
or refreshment house), shall be and each of them shall be and remain closed
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on each and every day of the week, between 6 o’clock in the afternoon of e:ieh 
day and 5 of the clock in the forenoon of the next following day “with certain 
exceptions not here material.”

By the meaning of by-law No. 9789 the words in parenthesis 
are struck out and the following section added

(a) Provided that this by-law shall not apply to any shop where the 
only trade or business earned on is that of a printer, confectioner, pastry coot, 
tobacconist, news agent, hotel, inn, tavern, victualling or refreshment house, 
nor shall this by-law be held to aptly to any such shop merely because bread 
butter or milk is sold or offered for sale therein.

It is contended that the by-law is ultra vires, on the ground 
that it discriminates against grocery shops.

The validity of the by-law of course depends upon the powers 
conferred on the council by the Shops Regulation Act. Sec. 
2 (a) of that Act as amended by ch. 81, Statutes of Manitolia 
1918, defines “shop” as follows:—

(a) The expression “shop” means any barber shop or any building or 
portion of a building, booth, stall or [dace where goods are exposed or offered 
for sale by retail, but not where the only trade or business carried on is that 
of a tobacconist, fruiterer, confectioner, news-agent, hotel, inn, tavern, 
vict jailing house or refreshment house

See. 3: Any municipal council may, by by-law, require that, during 
the whole or any part or parts of the year, all or any class or classes of shops 
within the municipality shall be closed, and remain closed on
each day or any day of the week at and during any time or hours between 
6 of the clock in the afternoon of any day and 5 of the clock in the forenoon 
of the next following day.

It is quite evident that “class or classes of shops” referred 
to in the last quoted section can have no reference to the classes 
of shops excepted by 2 (a). The statute gives the council no 
power whatever to regulate the closing of shops of the excepted 
classes so long as they confine themselves to carrying on their 
respective trades. The words of sec. 2 (a) are “where the 
only trade or business carried on is that of a tobacconist” &c.

The moment a member of the excepted class begins to carry 
on a business outside the named excepted classes his place of 
business becomes a “shop" within the meaning of the statute.

The effect of the by-law, if valid, is to allow a tobacconist 
for example to sell bread, butter and milk—a class of business 
clearly outside that of tobacconist. Under the statute his place 
of business thereupon becomes a shop and the result is discrimi
nation in his favour as between himself and other traders selling 
bread, butter and milk. If the council can authorize the excepted 
classes to sell bread, butter and milk after the hour fixed by the
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by-law, it can go further and authorize the sale of all goods handled 
by other traders with the result that there would be the plainest 
possible case of discrimination.

A fifth property of a by-law is that it should be general and obligatory 
upon nil persons equally and discriminâtely; it must not be made for the 
benefit or for the detriment of any particular person. Lumly on By-laws, 99.

In Kruse v. Johnson, [1898] 2 Q.B. 91, Ix>rd Russell of Kill- 
owen, C.J., said, at page 99.—

Notwithstanding what Cockburn, C.J., said in Bailey v. Williamson 
(1873), L.R. 8 Q.B. 118, at page 124, an analogous case, I do not mean to say 
that there may not be cases in which it would be the duty of the Court to 
condemn by-laws, made under such authority as t hese were made, as invalid 
because unreasonable. But unreasonable in what sense? If, for instance, 
they were found to be partial and unequal in their operation as between 
different classes; if they were manifestly unjust; if they disclosed bad faith; 
if they involved such oppressive or gratuitous interference with the rights of 
those subject to them as could find no justification in the minds of reasonable 
men, the Court might well say, “Parliament never intended to give authority 
to make such rules; they are unreasonable and ultra vires.”

In my opinion, the by-law as amended in question is ultra 
vires and void for the following reasons:—(1) No power is given 
to the council to pass any by-law in relation to the classes of 
trades excepted by the statute; (2) The by-law as amended 
discriminates against other traders carrying the same line of 
goods.

I would answer all the questions in the stated case in the 
affirmative.

Dennistoun, J.A.:—This is a case stated by Sir Hugh John 
Macdonald, Police Magistrate of Winnipeg. It turns upon the 
validity of by-law No. 9789 of the City of Winnipeg, w hich relates 
to the early closing of shops, and amends by-law No. 1868, which 
was upheld in Stark v. Schuster, 14 Man. L.R. 672. The portions 
of the by-law to be dealt with and the questions propounded 
by the n agistrate are set forth by the Chief Justice in his reasons 
for judgment.

By sec. 3 of the Shops Regulation Act, R.S.M. 1913, ch.
180:—

Any municipal council may, by by-law, require that, during the whole 
or any part or parts of the year, all or any class or classes of sho|>s within the 
municipality shall be closed on each or any day of the week at
and during any time or hours between 6 of the clock in the afternoon of any 
day and 5 of the clock in the forenoon of the next following day.
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By sec. 2 of the Act as amended by 1918, ch. 81, “shop" is 
defined, hut there is excepted from such definition a shop: 
where Ihe only trade or business earned on is that of a tobacconist, fruiterer, 
confectioner, news-agent, hotel, inn, tavern, victualling house or refreshment 
house nor any premises w herein, under license, spirit flous or fermented 
liquors are sold. . , .

The clause of the bydaw which has lieen attacked as uUra 
tire* of the City Council is 1 (a) which reads:—

Provided this by-law shall not apitly to any shop where the only trails nr 
business carried on is that of a fruiterer, eonfertioner, pastry rtsik, tobacconist, 
news-agent, hotel, inn, tavern, victualling or refreshment house, Her -M 
tkis by-taw be held In apply to any shop merely because trend, butter or milt■ a 
»old or offered for rale therein.

The lines italiciied are, it is urged, an enlargement of the 
scope of the statute and ultra vires of the City Council to enact, 
but a careful examination of the statute and by-law do not lead 
me to such a conclusion.

The statute does not apply to tobacconists etc., who confine 
themselves to their designated trade and make it the "only 
trade” carried on. So long as they devote themselves exclusively 
to that single purpose they arc exempted by the statute from 
the operation of any by-law which the council may pass under 
that Act.

But so soon as the tobacconist etc. adds to his stock in 
trade, bread, butter and milk, he ceases to be a “tobacconist" 
etc. and becomes a “shopkeeper” and his statutory exemption 
is gone.

The by-law then presents a new set of exemptions and among 
them one which says in effect “all shopkeepers who sell tobacco
nists’ (etc.) supplies together with bread, butter or milk shall 
be exempt from the provisions of this by-law.” This seems 
to be authorised by the statute, which permits the creation of 
“classes of shops” without any limitation, and if the council 
see fit to classify shops which deal in specified groups of com
modities, there is nothing in the words of the statute to prevent 
them from so doing. By-laws should of course Ire neither un
reasonable, discriminating nor unjust and many by-laws hue 
been quashed because they are so. But in municipal legis
lation of this character it is quite impossible to pass a by-law 
which does not offend against some class of shopkeejier, or 
employees. Discrimination and even injustice are certain to
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lie charged by one or other section of the sho|>-kccping com
munity, but unless they an- sufficient to shock the- conscience 
of the Court it is lietter to leave the adjustment of such wrongs 
to the n-preeentatives of the people who may lie cxjiected to 
understand their requin-ments lietter than most Judges. Lonl 
Kussell said in Krum v. Johnson, [1898] 2 (J.B. 91, at 98, and 
his masoning was quoted with appmval by this Court in He 
liy-law So. 92, Town of M'isntpeg Beach (1919), 51 D.L.R. 712 
at 713: “Municipal by-laws ... an- not like the laws 
of the Modes and Persians—they an- not unchangeable.” If 
ejqx-ricnce shews that this by-law works hardly or inconven
iently, the City Council will repeal it if they consider it in the 
inten-st of the general Ixxly of the citizens to do so.

For these n-asons 1 am of opinion that the by-law is not ultra 
rires of the City Council and that this Court should not interfere 
u]Hin the ground that it is discriminatory.

1 would answer the Magistrate's questions:—1. No; 2. No; 
3. No; 4. Not answered. 5. Not answen-d.

Hagoart, J.A., eoncum-d in the result.
Jufigment accordinglg.

BALLARD ». MONEY.

Ontario Supreme Court, Apitellate Division, Meredith, C.J.O., and Marian n, 
Magee and liodgins, JJ.A, February 6, 1920.

Hvkhand and wife (§ 111 A—143)—Alienation of wife’s affections— 
Action for—Hvhband and wife living together when action 
HROVGHT—JVRISDICTION OF CoVNTV CoVRT—EVIDENCE OF ADI L- 
TERY—EXCVVKION OF—CoVNTY CoVRTK XcT, R.S.O. 1914. ch. 
59, sec. 22 (In).

An action for alienation of a wife’s affections and loss of consortium 
may he brought in the County Court. Although the husband and wife 
arc living together at the time the action is commenced, the action 
is coni|>etent but no damages for loss of consortium will be given when 
there is no evidence that the husband, in effect, had lost the affections 
of his wife or that he was deprived of her love, services and society. In 
such an action evidence of adultcrv is to lie disregarded as the County 
Court has no jurisdiction under the County Courts Act, R.S.O. 1914, 
ch. 59, sec. 22 (lb), to entertain an action founded on adultery.

|Han,lister v. Thompson (1913) 15 D.L.R. 733. 29 D.L.R. 592; (1914) 
20 D.L.R. 512, 32 D.L.R. 34, distinguished as to the facts; Lelli* v. 
Lambert (1S97), 24 A.R. (Ont.) 053. referred to.)

Api>eal by plaintiff from : County Court judgment dismissing 
an action, to recover damages for the alleged alienation by the 
defendant of the affections of the plaintiff's wife while the plaintiff 
was overseas on active service.
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A. C. Heighinglon, for the appellant.
J. il. (lodfrcy, for the defendant.
The judgment of the Court was read by
Hodoins, J.A.:—Appeal from the judgment of His Honour 

Judge Widdifield, dated the 19th Decemlter, 1919, whereby the 
aetion tried liefore him was withdrawn from the jury and dismissed, 
on the ground that the County Court had no jurisdiction.

The statement of claim alleged that, during the apiiellant's 
alisenee overseas, the respondent, on different occasions, paid 
improper attentions to the ap)>ellant's wife, the result of which 
was that he had been deprived of the society and affection of his 
wife. The cause of action, therefore, was limited to alienation of 
affection, causing loss of consortium.

The appellant and his wife were married in Octolier, 1911, 
and resided together until he went overseas on the 23rd March, 
1916. He returned on the 8th June, 1919, and lived with his wife 
until the 6th October, 1919, when he turned her out. This action 
had I teen begun on the 20th August, 1919, some time before this 
occurred.

The evidence indicated that adultery had Itecn committed on 
several occasions Itetwcen the wife and the respondent during the 
husband's altsence in France.

It appears that shortly after the husband’s return, namely, 
on the 28th June, 1919, the wife confessed her misconduct. Not
withstanding this, the husband and wife remained together after 
his return in June, 1919, until October, 1919, in their own house, 
and were so living when the writ was issued.

It was argued for the respondent that this was in truth an 
action for criminal conversation, and, lieing such, the County 
Court had no jurisdiction. On the other hand, it was urged on 
behalf of the appellant that an action lay for the alienation of the 
wife’s affections as alleged in the statement of claim, whereby he 
had iteen deprived of her society and affection, quite apart from 
any cause of action resting upon adultery, and notwithstanding 
the fact that they were living together when the writ was issued.

The nett point has, I think, I teen settled for this Court by the 
case of Hannifin v. Thompson, (1913), 15 D.L.R.733,29 < 1.L.R.562, 
(1914), 20 D.L.R. 512,32 O.L.R. 34. In that case there were two 
causes of action alleged: (1) enticing away and (2) alienating the
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affections of the plaintiff’s wife by the defendant. The jury found 
damages under loth heads, and declined to find adultery. Middle- 
ton, J., who tried the action, held that the husband had the right 
to recover damages against the defendant for any misconduct 
which deprived him of the love, services, and society of his wife, 
commonly called consortium, notwithstanding the fact that they 
were still living together,' and he directed judgment to lie entered 
for the amount of damages found by the jury upon the second 
cause of action, as well as for those seiiarately assessed as to entice
ment, which consisted of occasional alisences more or less pro
longed.

An apjieal was taken to this Court, on the ground that no such 
action would lie where the wife was still living with the husband, 
and where the jury had not found adultery. This Court, how ever, 
upheld the award of damages for alienation which had resulted 
in the loss of the wife’s affection, love, services, and society, but 
held that those separately assessed for enticement should, in the 
circumstances disclosed, be deemed to lie covered by the amount 
awarded for the second cause of action.

This decision, that alienation resulting in loss of consortium 
gives a cause of action, irres)iective of separation or enticement 
followed by harllouring, is contrary to what is said by Osler, J.A., 
in Lellit v. Lambert, (1897), 24 A.R. (Ont.) 653, and to the decisions 
in a numlier of American cases, in one of which, Huuyhton v. Hice 
(1899), 54 N.E. Repr. 843, the SupremeJudicial Court of Massachus
etts, in appeal, adopted and follow ed that case. Rut it is in Une w ith 
Mr. Bishop’s view (Bishop’s New Comment tries on Marriage, 
Divorce, and Separation, vol. 1, para. 1361), where he says:—

“One who by improper means aUenates a wife’s affections from 
her husliand, though she neither leave him nor yield her person to 
the seducer, injures the husband in that to which he is entitled, 
brings unhappiness to the domestic hearth, renders her mere 
services less efficient and valuable, and inflicts on him a damage 
in the nature of slander, so that for the redress of his wrong an 
action is maintainable.”

But, notwithstanding the fact that such an action will lie, 
where, as here, the wife was tiving with the husband when the 
action was begun, and continued to Uve with him until a couple of 
months before the trial, I think the case fails on the facts.
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There is no evidence that the husband in effect lost the affec
tions of his wife or that he was deprived of her love, services, and 
society. Indeed in her own evidence she sjs-aks of him as if she 
was still as fond of him as before he went away, and there is not a 
suggestion that she did not perform her wifely duties while they 
lived together after his return. The only wrong which the hus
band suffered was caused by the adultery indicated in the evidence; 
and, when he finally turned her out, it was because he feared a 
recurrence of the wrong. It is quite probable that they did not 
live very happily together. She says that on one occasion he 
struck her, but he denies this. Apart from that, there is nothing 
to throw doubt upon the fact that their relations were the ordinary 
ones of husband and wife while they remained together. In the 
Bannister case, the wife, while living under her husband's roof, had 
entirely ceased to discharge any wifely function. She slept in 
her own room, locking the door. She refused to speak to her 
husband, and he was as fully deprived of her consortium as if she 
were living in a separate building. If the plaintiff in that case was 
entitled to succeed, it was liecause, while living with her husband, 
her conduct amounted to a complete loss of his wife’s consortium, 
notwithstanding that they lived under the same roof. Here, while 
an action for the alienation of affections is competent though the 
husband and wife are living together, no damages for the loss of 
consortium, which is really the gist of the action, can properly le 
awarded upon the evidence adduced, and consequently the action 
was rightly withdrawn from the jury, though not upon the ground 
of want of jurisdiction. The evidence suggesting adultery was 
properly disregarded, as the Court was not competent to entertain 
an action founded upon it.

The appeal should be dismissed, but the conduct of the defend
ant warrants depriving him of the costs of appeal.

Appeal dismissed without easts.

GREER v. GODSON.
British Columbia Court of Appeal. Mardonntd, C.J.A., mid Martin, (iutlihtr 

McPkHIiftB and Eberts, JJ.A. Aftril 6', 1920.
Brokers (§ III B—85)—Sale of ship—Avthority to broker to sell— 

Negotiations with other brokers—Long delay — Fi hirer
NEGOTIATIONS BY PRINCIPAL DIRECT WITH ONE OF BROKERS—Hi til est 
TO SPECIAL BROKER TO LEND ASSISTANCE—COMMISSION.

An agent duly authorized to conduct negotiations for the sale of a 
ship, is entitled to his commission, when, even after a long delay, a
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hmkvr having heard of Hie sliip being for Hale through hin . and openvi 
negotiation* with the principal din*»*!, the principal retpienin Id* ansi*!- 
a nee to clone the tru linnet ion, ami hucIi iuwistanee is given, and «hewn 
by the evidence to be of great value.

Apfeal by defendant from a judgment of Clement, J., in 
an action for commission on the sale of a ship. Affirmed.

A. H. MacSeiU, K.C., for appellant.
A. Dunbar Taylor, K.C., for rcs|x>ndent.
Macdonald, CJ.A.:—The action is for commision on the sale 

of a ship: the contract lietween the parties is contained in a letter 
dated Decemlier 7, 1916, written by defendant to plaintiff in 
which defendant said:—

In the event of you making a direct sale of this steamer at a price desig
nated by us, we will pay you 5% of the net amount received. You will 
understand that we are not giving you the exclusive sale of this steamer, as 
we may receive offers direct and any such offers will be handled by us.

It was conceded by counsel that the price was afterwards 
designated as 1250,000. The plaintiff employed as a suit-agent 
one F. R. Roliertson, a Vancouver broker, who brought the 
fact that the ship was for sale to the attention of one Aldridge, 
a Seattle broker, who says that he “passed the matter up to” 
one Dorr, of Tacoma, a mendier of the Anieriean Mercantile 
Co., shipping and commision brokers. Dorr says that he inter
viewed one Ward, of the firm of Saunders, Ward & Co., Tacoma, 
ship and customs lirokers, and passed on to him the information 
he, Dorr, had got from Aldridge.
ft Ward mentioned the matter to one Thomdyke, of the firm 
of Trenholnie, Thomdyke & Co., Seattle, brokers, and after
wards gave him some particulars concerning the ship. Thom
dyke went to Vancouver and entered into an arrangement 
directly with the defendant, whieh resulted in his obtaining a 
purchaser for the ship, namely, J. M. Scott, a member of the 
Scott Shipping Agency of Alaliama. There was some criticism 
of Thomdyke's method of obtaining direct instructions from the 
defendant, but I am not concerned with the ei des of his conduct. 
The fact is he was the broker who directly brought seller and 
buyer together.

It will be noted that the agency was created in Decemlier 
and it was not until the following August that Thomdyke and 
the defendant came into touch with each other. The several 
brokers above mentioned had, in the meantime, lieen making
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efforts to obtain a purchaser, hut they were not as I think in 
any true sense of the word the agents of Godson, or even of Greer. 
Godson knew nothing aliout any of them except Robertson; 
the others in order to make profit for themselves had added 
125,000 to the defendant's selling price with the intention of 
taking this sum for themselves or one of them, in rase a sale should 
Ire effected through their endeavours. Aldridge, Dorr and Word, 
and also Thomdyke, up to the time he met the defendant, were 
mere speculators offering another's property for sale at their 
own price or prices without defendant's knowledge or consent,

There is a clear distinction lie tween this case and Wilkinson 
v. Alston (1879), 41 L.T. 394, 48 L.J. (Q.B.) 733, where Rivtt, 
L.J., pointed it out and declined to say what the result ought 
to be in a ease like the present one. Hibson v. Crick (1N12), 
1 H. & C. 142, 6 L.T. 392, though slightly distinguishable in its 
facts, is a case more in point, and, I think, supports the con
clusion at which I have arrived in this case.

I do not think that any of these several brokers, other than 
Robertson, even supposed himself to be agent for the defendant 
or that any one of them would have lifted a finger but as a broker 
in search on his own account of a ship for sale. The sale was, I 
think, not one which falls within the plaintiff’s contract, even 
if his agency should be deemed to lie a general and not a special 
one.

But it was argued liefore us that what took place lietwrcn 
the plaintiff and defendant after the plaintiff had become aware 
of Thomdyke’s negotiations with defendant, amounted either 
to a new agreement to pay a commision on that sale should it 
be consummated, or to a request by defendant to plaintiff to 
assist him in carrying the transaction to a successful conclusion 
which the plaintiff did under circumstances which entitled him 
to remuneration by way of quantum meruit. This submission 
is founded on the following evidence.

Defendant’s negotiations with Thomdyke began on August 
14, he did not conceal this fact from plaintiff, and although 
there is evidence that the plaintiff opposed negotiations with 
Thomdyke, yet in the end and after the plaintiff had made the 
claim that Thomdyke had been procured by his, the plaintiff's 
connections, he insisted that if a sale should be made through 
Thomdyke, he felt that he was entitled to a commission.



52 D.L.R.] Dominion Law Reports. 377

The parties met on August 27, and plaintiff’s version of what 
then took place between them is as follows:—

He said to defendant, referring to Thorndyke and Trenholmc; why those 
are the same people I spoke to you about as having l>een sent up by my (teople 
and 1 have a letter in my office in connection with it. He says defendant 
replied: That makes it easier for you and Thorndyke to talk together, or 
you might go down and see them, or you had better wire them. Rut he says 
that on further consideration defendant said: that is not necessary, we will 
let it rest in the meantime. He says defendant also said: You see 1 shew 
you everything. 1 want you to lie in on t his and t here are the telegrams which 
have been exchanged in connection with it and I am keeping nothing from you, 
and I want to see this deal go through with you in it.

Defendant denies the alrove; he denies that there was any 
such conversation, but he does not deny that there was that 
meeting t>etween himself and the plaintiff and this brings me to 
the next circumstance of importance.

For some time prior to the date of this meeting, troth plain
tiff and defendant had been endeavouring to obtain the consent 
of the Canadian Government to a transfer, in case of sale of the 
ship, to Japanese registry. This was in view of negotiations 
txâng carried on for the sale of the ship to Japanese interests, 
and the only thing which stood in the way of the sale was the 
lack of such consent. These negotiations were brought about 
by the plaintiff and had a sale lrocn effected, he would have earned 
his commision. At said meeting defendant asked the plaintiff 
if he had heard from Mr. Clements, a member of the Canadian 
Parliament who was then in Ottawa, and who had lroen appealed 
to by the plaintiff to assist in obtaining the said consent. Defen
dant had on August 23, no doubt with the Scott sale in view, 
sent a telegram to the Deputy Minister of Marine at Ottawa, 
in the following terms:—

Would you grant transfer to United States or France? Have ex|>ended 
very large sum of money on ship. Your wire causing me financial difficulties. 
Quick wire will be appreciated.

In these circumstances then the defendant got the plaintiff 
to sign a telegram to his friend Mr. Clements, in the following 
words:—

August 27, 1917. See Godson’s wire to Johnson (Deputy Minister of 
Marine) twenty-third. Did you receive my wire twenty-second? What 
progress made? Imperative for permission transfer to ally, no demand for 
this ship in local waters. Wire.

On the following day defendant received from the Deputy 
Minister this telegram :—

Macdonald,
CJ.A.

I
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Your telegram August twenty-third it it will answer your pur]. 
transfer to United States registry will lie approved, 
and on the same day plaintiff received from Mr. Clements a 
telegram in these words:—

Godson's request to düqsiee of ship sanctioned a minute ago. Gislsun 
can only thank you and my special efforts.

Now this assent could only have the effect of putting an end 
to plaintiff's negotiations with the Japanese and enabling those 
of Scott to lie brought to a successful conclusion, and I think 
the natural inference is that the plaintiff would not have liecome 
a party to bringing that aliout except in reliance on defendant s 
assurance that plaintiff should he “in on it,” which could mean 
only in the circumstances, that he should have his commission 
if that result were accomplished. The defendant’s explanations 
of this phase of the ease appear to me to be wanting in frankness, 
and I accept unhesitatingly the plaintiff’s version of what occurred 
between them on that occasion. In other words, the fair inference 
from the evidence and circumstances to which I have referred is, 
that plaintiff was requested by the defendant to join him 
in carrying on the negotiations with Scott through Thomdykc to 
a successful conclusion, which meant the plaintiff's giving up 
any hope he had of consummating the Japanese sale. The sale 
to Scott could not be effected without the consent of the Govern
ment to the transfer of the ship to United States registry, and 1 
think the defendant realized the value of the plaintiff’s assistance 
to obtain that end, and held out to him, if not the express at 
least the implied promise that he should lie remunerated for 
those services on the basis of his original employment. I think, 
also, the fair inference is that it was the plaintiff's influence 
which brought about the consent to the transfer of the ship, 
but this is not very material.

I think par. 10 of the plaintiff’s statement of claim sufficiently 
pleads such cause of action.

In my opinion, therefore, plaintiff is entitled to judgment, 
for the reasons 1 have already stated, for the sum awarded him 
in the Court below.

The appeal should, therefore, lie dismissed.
Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—I do not think this judgment can lie main

tained on the grounds stated by the trial Judge, in his reasons 
for judgment.
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I agree with the reasoning of the Chief Justice in that regard, 
1 think (libson v. Crick, 1 H. & C. 142, 8 L.T. 392, is in point.

On the other ground on which the Chief Justice has held plain
tiff entitled to succeed, 1 am, though not absolutely free from 
doubt, concurring.

McPhilmps, J.A.:—The evidence is somewhat voluminous 
but it can be said to establish a general employment, a contin
uous employment to affect a sale of the ship, and the plaintiff's 
services were accepted, authorized and taken advantage of by 
the defendant (appellant) throughout a long course of negotiation 
with several possible purchasers, in fact were it not that difficulties 
of transfer of registry of the ship a sale would have Iteen accomp
lished to Japanese interests for a sum of $275,000—all the work 
of the plaintiff.

It may lie said that the facts of the present case to a considerable 
extent are similar to those in Burchell v. Cowrie and Blockhouse 
Collieries, [1910] A.C. 614. There the efforts of the agent extended 
over two years, here for a year or more, and the principals were 
approached by parties with whom the agent had been nego
tiating and a sale was made for a different consideration by the 
principals without the intervention of the agent, although advised 
against entering into the agreement of sale by the agent who 
apparently had reason to believe that he could have secured 
better terms. Here there is some evidence that the plaintiff 
rather discouraged at one time the defendant negotiating with 
Thomdyke, thinking it would seem that Thomdyke would not 
he able to produce a purchaser, yet the information that was 
given to Thomdyke which brought him into contact with the 
defendant arose from the active work of the plaintiff and others 
that he had associated with him and in the end the purchaser, 
Scott, was obtained and the sale made by the defendant, the 
plaintiff’s services being retained and accepted up to the culmi
nation of the sale. I shall, with some detail, refer later to some 
of the salient facts upon which it may well lie said that the plain
tiff was the effective cause of the sale, which is so strenuously 
denied by the defendant. Lord Atkinson in the Burchell case, 
[1910] A.C., at page 624, said

It was admitted that in the words of Erie, C.J., in Green v. Bartlelt (1863), 
14 C.B. (N.8.) 681, 8 L.T. 503, “if the relation of buyer and seller is really
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brought about by the act « f the agent, he is entitled to commission although 
the actual sale has not been effected by him.” Or in the words of the later 
authorities the plaintiff must shew that some act of his was the causa causmis 
of the sale. (Tribe v. Taylor (1S76), 1 C.P.D. 505, 510), or was the efficient 
cause of the sale.
and Lord Atkinson, at page 626, further stated that:—

The referee found that the “ power of sale was a continuing power of sale.” 
By that presumably he meant that the agent’s employment was “a general 
employment,” in the sense in which Lord Watson in his judgment in Toulmin 
v. Millar (1887), 12 App. Cas. 746, 58 L.T. 96, uses those words. This 
means, however, that Burchell’s contract was that should the mine lie event
ually sold to a purchaser introduced by him, he (Burchall) would be entitled 
to commission at the stipulated rate, although the price paid should be less 
than, or different from, the price named to him as a limit. The secret sale 
deprived him of the benefit of that contract. He lost his chance of earning 
this commission.

It is dear to me when all the facts are analysed and sifted, 
that it was the plaintiff’s direct agency that brought the purchaser 
to the owner, and it is not, of necessity, to earn the commission 
that the sale should lie the immediate result of that agency. 
(See Bray v. Chandler (1856), 18 C.B. 718, 139 E.R. 1553; Jeffrey 

v. Crawford (1891), 7 T.L.R. 618; Bayley v. Chadwick (1878), 39 
L.T. 429; Beable v. Dickerson (1885), 1 T.L.R. 654; Walker el 
al. v. Fraser’s Trustees (1909-10), Sess. Cas. 222.)

That the defendant in the present ease acquired benefit from 
the services of the plaintiff is a point that cannot l)c open to any 
variation of opinion, the evidence is all the one way, the defendant 
accepted the active intervention of the plaintiff and his valuable 
services and influence throughout the long course of dealing, ha . lag 
in vie-v throughout the whole time the sale of the ship, the 
plaintiff’s energies, time and money being directed with the 
defendant’s knowledge and continued co-operation to the end that 
a sale l>e made of the ship.

Were it necessary to rely upon an implied contract to pay the 
plaintiff remuneration the facts amply support liability u]ion 
the defendant to pay a commission to the plaintiff. (See BryanI 
v. Flight (1839),5 M.& W. 114,151 E.R. 49; Mason v. Baillie (1855), 
2 Macq. 80; Turner v. Reeve (1901), 17 T.L.R. 592.)

It has l>een said that the real question to be answered when 
presented to a Judge, is: "Did the sale really and substantially 
proceed from the agent's acts?" (See Wilkinson v. Martin (1837), 
8 C. & P. 1.) Upon the facts of the present case—there can be
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but one view in my opinion—anil that view is overwhelmingly 
that the effective cause of the sale was the energy, teal and assi
duity of the plaintiff which resulted in producing the purchaser, 
smoothed all difficulties and made it ]>ossihlc to effectuate a sale 
of the ship. There was no revocation of the employment previous 
to sale and remuneration may even lie payable where that has MePhiltip*"I A 
taken place if the transactions are in their effect part of the trans
action in which the agent was employed. (See Gibson v. Crick,
1 H. & C. 142, 6 L.T. 392; Curtis v. Xixon (1871), 24 L.T. 70C»;
Mansell v. Clements (1874), L.R. 9 C.P. 139; Burton v. Hughes 
(1885), 1 T.L.R. 207; Barnett v. Isaacson (1888), 4 T.L.R. 645;
Itobey v. Arnold (1897), 14 T.L.R. 39; Prentice v. Merrick (1917),
38 D.L.R. 388, 391, 395, 24 B.C.R. 432-437 to 441.)

It is attempted to defeat the plaintiff's claim by pressing 
the point that owing to the time the negotiations for sale were 
on sub-agents of the plaintiff presumed unauthorized!)’ to increase 
the sale price, the excess price to he taken by the agents—there 
is no evidence that connects the plaintiff with any such intention 
or that it met with his approval—there was an increased price 
stated over and alxive w hat the defendant stated he would sell 
for but this was assented to by the defendant—and in any case 
no breach of duty did take place even by the sub-agents of the 
plaintiff, and certainly nothing took place that could lie said to 
be imputable to the plaintiff which would terminate the agency 
or affect the right of the plaintiff to sue for and recover the com
mission for the services rendered. One circumstance to lie remem
bered is this—that when the negotiations were pending, and the 
defendant was dealing with Thomdyke, Tretiholme & Co., the 
plaintiff made it clear to the defendant that that firm was brought 
into the matter through his, the plaintiff’s, connections and later 
and licfore the sale is made to Scott, the defendant utilizes the 
services of the plaintiff to get the Government of ( 'anada's assent 
to the transfer of the ship to United States registry, an essential 
matter, as without this assent no sale to Scott was possible.
The sale to the Japanese interests fell through only liecausc of 
the non-assent of the Government of Canada to the transfer 
of the ship to Japanese registry. That the plaintiff was very 
instrumental in obtaining this assent is well demonstrated in 
the evidence. The sale to Scott was on September 10, 1917,

b. r.
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‘ and on August 27, 1917, the plaintiff wired to Mr. Clements, 
C. A. M.P., at Ottawa, in the following terms:—
(jRE Kee Godann’u wire to Johnwm twenty-third ilid you receive my wire

t twenty-second? What progress matte? Imperative to have penniaaion to
('•opettN. tranafer to an ally. No demand for thia ahip in local waters. Wire.

MePhimpa.j.A. And on the same day the defendant was in receipt of a wire 
from Thomdyke, Trenholme A Co. making an offer from an 
American firm in Mobile, Alabama, of #250,00(1 for the ship and, 
of course, assent to transfer to United States registry was an 
essentiality. Now the plaintiff's wire to the Deputy Minister 
of Marine of date August 23, 1917, referred to in the plaintiff’s 
wire, reads as follows:—

Referring your wire twenty-second, out lector here in early spring advised 
that Department would grant transfer to an ally providing route was designated 
and owners named. For these particulars see my letter July 20 to O. Stanton. 
What are reasons for refusal? Would you grant transfer to United States nr 
France? Have expended very large sum <if money on ship. Your wire 
causing me financial difficulties. Quick wire will be appreciated.

Under date August 28, 1917, the Deputy Minister wired the 
defendant as follows:—

Your telegram twenty-third. If it will answer your purpose transfer to 
United States Registry will he approved.

To indicate the extent of the plaintiff’s services in obtaining 
this assent, it is only necessary to read the telegram of Mr. H. S. 
Clements, M.P., to the plaintiff of the same date, which 
reads:—

Godson's request to dispose of ship sanctioned a minute ago. Gislson 
can only thank you and my s|ieeial efforts.

It is also significant that upon that same date the defendant 
gets the offer of $290,000 which in the end is accepted. At this 
time and when the telegram of August 27, 1917, above set out, 
was sent, the defendant stated to the plaintiff who he was dealing 
with, and at pp. 28 and 29 of the appeal I ook, we have the plaintiff 
saying:—

|The learned Judge then quoted extensively from the upjieal 
I ook pages 28 and 29 and continued.]

Certainly in view of the defendant's statement to the plaintiff 
it is difficult to see how it is possible for the defendant to now 
dispute liability to the plaintiff for commission and service! 
rendered—“I want you to be in this”—can this mean other than 
that the plaintiff was continued in his employment and his services 
were being directly used to effectuate the actual sale made? (8ee 
Wells v. Petty (1897), 5 B.C.R. 353.)
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To further indicate the situation of matters and when it was 
that the defendant changid front as to the plaintiff's right to 
a commission tin the sale, I would refer to that part of the plaintiff's 
evidence reading as follows:—(The learned Judge then quoted 
the evidence and continued.)

It is observable from the evidence, that the* defendant con
tinued the plaintiff in all the negotiations relative to the sale 
which was ultimately made to Scott as shewn by the agreement 
of side of date September 10, 1917: the period of time that the 
negotiations for sale took was some nine* months. I do not think 
it necessary to, in detail, further scan or canvass the evidence— 
it is evident that the employment was a general one and the 
plaintiff was always associated with the efforts to effect a sale of 
the fihip, and his employment by the defendant was a continuous 
oik -extending up to the day of the sale1, the sale being made— 
it. cannot, in my opinion, Ik* said that the plaintiff was not, upon 
the facts, the effective cause of the salt1—and the defendant has 
benefit ted by and accepted the services of the plaintiff, all of which 
establishes the plaintiff’s right to the commission, and remuner
ation for services which the trial Judge has allowed, and it has 
not been established that the trial Judge arrived at a wrong 
conclusion. On the contrary, I am of the opinion that he arrived 
at the right conclusion, and the judgment should be affirmed.

I would dismiss the appeal.
Eberts, J.A., would dismiss the appeal.

Appeal dismissed.

LEWIS v. BOUTILIER.
Supreme Court of Canada, Davies, C.J.. Idington. Anglin, Brodeur and 

Mignault, JJ. March 17, 1919.

1. Jvhy (§ V—90)—Trial—Verdict—Reasonableness—Setting aside.
An ii|i|K‘Uatc Court will not set aside a verdict of u jury in an action 

for damages for negligently causing the death of a boy by putting him 
to work in a dangerous place if the jury viewing all the evidence could 
reasonably find the verdict given.

2. M aster and servant (§ II B—143)—President or company—Regarded
as owner—Hiring of boy—Dangerous work—Accident— 
Death—Personal liability.

The president of a company whose activities are such that he is regarded 
iis the owner of the business, and who has full authority to direct changes 
in the factory or machinery nccessarv to safeguard the employees is 
personally liable in damages for the death of a young boy who he has 
personally hired and put to work in a dangerous place, thereby causing 
his death.
26-52 D.L.B.
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Appeal by defendant from the decision of the Supreme ( ourt 
of Nova Scotia, affirming by an equal division the trial judgment 
in an action for damages for negligently putting a boy to work 
in a dangerous place in a sawmill, where he was killed. Affirmed.

V. J. Paton, K.C., and C. J. BurcheU, K.C. for the appellant.
J. J. Pou'er, K.C., for the respondent.
Davies, C.J.:—This is an appeal from the judgment of the 

Supreme Court of Nova Scotia affirming by an equal division 
of the Judges the judgment directed by the trial Judge to Ik* entend 
for the plaintiff on the findings of the jury with a slight variation.

I agree so fully with the reasons for his judgment stated by 
Harris, C.J., allowing the appeal and dismissing the action, 
substantially concurred in by Longley, J., that I see no good 
purpose in repeating these reasons in this Court.

The case turned largely upon the question whether the defend
ant had lx*en guilty of negligence in putting a lad under 14 
years of age to work at a certain place in a sawmill. The trial 
Judge charged the jury properly and specifically upon this vital 
point and instructed them, if they found the defendant guilty 
of negligence, they “would have to state what kind of negligence ' 
they found which he told them “had got to Ik* the real cause 
of the accident, the efficient cause.”

The jury found in answer to the question “Was there negli
gence in placing the boy at work, and if so what was such negli
gence?” A. “Yes, there was not the proper equipment to protect 
the boy, no seat across the carrier, no guards on the side to pro
tect against falling into the carrier.”

As a fact, the principal controversy at the trial was whe ther 
there was a platform alongside of the chain carrier on which the 
boy was instructed to stand and which platform was on a level 
with the l)ottom of the carrier. The jury made no specific finding 
relating to this platform and it seemed to lie conceded on the 
argument that if the boy had remained on this platform he would 
have lieen perfectly safe. The only conceivable meaning to the 
jury’s finding that I could make was that the boy had. instead 
of remaining on the platform, climbed on the top of the carrier 
and that there should have been to meet such a contingency as 
the boy’s disobedience of his orders, “a seat across the carrier 
and guards on the side to protect against falling into the carrier.'
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The finding was an absurd one unless the jury had ventured 
to find (in the face of the evidence), which they evidently shrank 
from doing, that there was no platform there at all. The al>senee 
of a finding that there was no platform alongside of the carrier 
or chute where the boy was put to work is, in my opinion, fatal 
to the plaintiff’s claim.

This Court has decided in the case of Andreas v. C. P. U. 
Co. (1905), 37 Can. S.C.R. 1, and has frequently followed that 
decision since, that the finding by a jury of specific acts of negli
gence excludes other acts of negligence than those found.

Vnder all the circumstaces, I desire to lie understood as 
agreeing fully with Harris, C.J., and would allow this api>eal and 
dismiss the action.

Idington, J.:—The appellant who. in apparent authority 
over a boy of tender years, having set him to work in a dangerous 
position which he (the appellant) knew or ought to have known 
was not properly safeguarded, seeks relief from a verdict of a jury 
and judgment of the trial Judge founded upon the consequences 
of such act of appellant and maintained by an equal division 
in the Court of Appeal.

The evidence supported a case of misfeasance which could 
not properly be withdrawn fro v a ji ry.

The record does not disclose exactly what transpired in relation 
either to the form of the questions submitted or the proceedings 
had u])on the return of the verdict.

If the answer given relative to the safeguarding of the jxisition 
in which the unfortunate lad was placed by appellant to work, 
did not meet the actual issue fought out, then it was the duty of 
the counsel for appellant to have pointed that out.

I do not think counsel can take chances of misapprehension 
in such a case from or by reason of an ambiguous answer, and 
none the less so when the trial Judge evidently assumed it answered 
what he had desired to submit to have answered.

The trial Judge was in a much 1 letter position than wo are 
to correctly appreciate the imixirt of the question and answer.

The pleadings, as framed, contemplated a consideration of 
any want of equipment being the cause of the accident.

The jury clearly understood what they were about, and, 
I respectfully submit, perhaps apprehended the real issue lietter 
than anyone else except the Judge at the trial.

is
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This was the second trial and the utmost relief in my view 
of the law applicable to the case would be to grant a third trial. 
Doing so, it seems to me, would lie making a mockery of the admin
istration of justice.

The action, if all the facts had been known, probably would 
have been brought against the company, but might have lain 
against l>oth it and the apixdlant.

The failure to do so does not exonerate the ap)>cllunt. who 
improperly took a part in the doing of the wrong complained of 
and on the findings of the jury might have been sued jointly 
with the corporate master.

Mr. Paton. who argued the case very fairly and fully for the 
appellant, submitted that he was not so far master of the situation 
that he could have directed the creation of the necessary safe- 
guards, therefore he was in no way liable.

I dissent from the correctness of such a submission which 
seems to have I wen the outcome of the consideration of the usual 
every-day case against the manufacturing employer alone.

Indml Mr. Paton seemed to suggest that no case could Ik* 
found holding the superintending fellow servant liable. He may 
be right in fact but I have not the time to search for such a case 
as the principle of law applicable seems abundantly clear.

I would refer the curious to Beven on Negligence (3rd ed.), 
vol. 1, book 4, eh. 5, page 685, under the caption of “Liability 
of Servants” and especially the authorities cited in the foot
note to page 686.

The common sense and characteristic answer of Bramwdl, 
L.J., to the Committee of the House of Commons considering 
an employer’s liability is worth quoting.

It is as follows (p. 686):—
A workman would undoubtedly be able to maintain an action against 

the fellow workman who had done the mischief if he were worth suing.

The peculiar offence of appellant is contained in his know ledge 
of the sort of person he was dealing with and of the actual situation. 
If he honestly could not have remedied that situation (which 
I gravely doubt if he tried) his duty was to refrain from putting 
a child who could not, and evidently did not, apprehend the risk 
he was running, in such a position of improper danger.

The sooner presidents of companies realize that they have 
duties, the better for themselves and their fellow men.
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I agree with the reasons which Mcllish, J., points out. in a 
most convincing way, for supposing that, though in a technical 
sense, under the Workmen’s Compensation Act, the relation of 
master and servant may have existed In-tween the cor|>orate 
company and deceased, yet the original actual hiring was by the 
firm and not by the corporate body.

In my view, however, all that lmd nothing, necessarily, to do 
with the determination of appellant's liability. And if a jury 
see fit to disbelieve three men as against one, that is their prov
ince, and their duty, if so convinced as to relative credibility, 
to expressly act thereon; and their finding must prevail.

1 ('oul)t, however, if that necessarily must have been implied 
by their finding in this ease*.

There are some repulsive features in the case, however, which 
seem to lx- of the appellant’s own creation which might, not im
properly, tend in the minds of the jury to discredit him.

I think the appeal should lx* dismissed with costs.
Anglin, J.:—I have reached the conclusion, not, I must 

say, without doubt, that the judgment of the trial Court based 
on the verdict of the jury, upheld on an equal division of opinion 
in the Supreme Court of Nova Scotia en banc, cannot lx- disturlx-d.
I am, by no means, satisfied that this result does actual justice; 
yet I find it impossible to say that a jury viewing all the evi
dence reasonably could not find the verdict rendered, and I, 
therefore, may not accede to setting it aside merely because I 
should myself have reached a different conclusion. Brisbane 
v. Martin, [1894] A.C., 249; Metropolitan It. Co. v. Wright (1880),
II App. Cas. 152. I agree with Mellish, J., that if a view of the 
evidence consistent with the findings lx* reasonably ojx-n it should 
be taken by an appellate Court.

The jury clearly believed the hoy, Rolx*rt Boutilier, corrobo
rated to some extent by his father and his brother Peter, as 
against the defendant and one or two of his witnesses with whom 
they were in conflict. That is put Itevond doubt by the explicit 
finding that the boy who was killed “was instructed as to his 
duties that morning’’ by Geo. E. M. Lewis, the defendant. The 
finding that there was negligence in failing to provide a “seat 
across the carrier (and) guards on the side to protect against 
falling into the carrier” make it reasonably certain that the jury
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also accepted the statements of Rotiert, Herlicrt and Peter Bontilier 
that the deceased boy while engaged at the work at which the de
fendant placed him would lie standing astride the carrier and 
chute and not on a side platform as suggested by the defence. 
The jury may have thought, as sworn to by Herbert, Holier! and 
Stanley Boutilier, that there was no platform provided, or t! at. 
if there was, the boy was nevertheless obliged or expected to 
work in the itosition deserilied by his father and brothers. In 
either view of the evidence 1 am unable to say that it was wholly 
unreasonable to find that the failure to supply the seat anil guards 
mentioned by the jury amounted to negligence.

The finding that this omission was the cause of the accident 
presents a little more difficulty in view of the evidence of Mel hinald 
that twice on the day of the accident he found the deceased boy 
stealing rides on the earner. But the jury either discredited 
this evidence, or (perhaps more probably) thought that 
McDonald's severe rebuke and warning on the second occasion 
of which he speaks had deterred the boy from again attempting 
anything of the kind. If he was put to work, as the evidence 
of the Boutiliers would indicate, standing astride the chute, 
losing his balance, falling into the carrier and becoming cntanglid 
in it is not such an in prol able outcome that the jury’s infer n e 
that it actually happened is unreasonable. If it did, the further 
inference that the safeguards indicated would probably have 
prevented it is not unwarranted. The case is undoubtedly very- 
close to the line, but it seems to me to fall within the principle 
on which such a case as McArthur v. Dominion Cartridge Co.. 
[1905) A.C. 72, and Craig v. Glasgow Corporation (1919), 35 T.L.H. 
214, were decided, rather than within that of Wakelin v. /.mid»» 
etc. It. Co. (1886), 12 App. Cas. 41, relied on by the appellant— 
within Toronto Hy. v. Fleming (1913), 12 D.L.R. 249, 47 Can. 
S.C.R. 612, rather than within Toronto Power Co. v. Haynor 
(1915), 25 D.L.R. 340, 51 Can. S.C.R. 490, 15 Can. Hy. Car. 
386. I therefore find myself obliged, reluctantly, I confess, to 
maintain the impeached findings of the jury.

The defendant Lewis was the president of the company which 
employed the boy who was killed. According to the testimony 
of the Boutiliers he brought them all to the factory to wort. 
His activities alxmt it were such that the Boutiliers regarded him
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as the owner. They would appear to have found out that he 
was not only in the course of the first trial. Herbert Boutilier 
states that the men in the factory were usually employed by the 
defendant Lewis personally. Robert Boutilier described him as 
“1)088 over the factory.” Peter Boutilier says that Anderson 
was manager of the mill when Mr. Lewis was not around. He 
adds:—“He used to be around all the time and have more to say 
than Mr. Anderson when he was there.”

The jury may well have inferred from this evidence that the 
defendant had full authority to direct any changes in the factory 
or machinery necessary to safeguard the employees. I cannot 
see that the fact that the unfortunate boy was employed by the 
Lewis Hardwood Co., Ltd., can enable the defendant to escape 
liability for having, as the jury found, himself placed Frank 
Boutilier at work under conditions negligently dangerous. Apart 
from the fact that according to the BoutiUers’ evidence he probably 
had no small share in the direct responsibility for maintaining 
those conditions, the principle of the law of contract embodied 
in the phrase “respondeat superior” does not avail in the law of 
tort to excuse a wrong-doer whose act has occasioned or contril)- 
uted to the injury of another. The doctrine of Priestly v. Fowler 
(1837), 3 M. & W. 1, if applicable at all where the person charged 
with negligence resulting in injury to an employee is the president 
and a director of the employing company, has nothing to do 
with the liability of fellow servants inter se. Lees v. Dunkerly 
Bros., [1911) A.C. 5; Greenberg v. Whitcomb Lumber Co. 
(1895), 28 L.R.A. 439; Campbell v. Portland Sugar Co. (1873), 
62 Me. 552 at 566. See, too, cases collected in 20 Hals. 276-7.

1 would dismiss the appeal.
Brodeur, J.:—This is an appeal by Lewis, who was condemned 

by the Supreme Court of Nova Scotia en banc to pay to the res
pondent $606.75 for an accident in which her son was killed. 
It is claimed by the appellant that the verdict of the jury, which 
found him guilty of negligence, was not substantiated by the 
evidence and that l>eing president of the company for which the 
young Boutilier worked he was not iiersonally liable.

Boutilier was a young boy of less than 14 years old and was 
employed contrary to the provisions of the Nova Scotia Factory 
Act, 1 Ed. VII. 1901, ch. 1. On the day of the accident, the boy

! G
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was ordereti from the place where he was usually working to do 
what is, I think, unmistakably a dangerous work. The ImmIvr 
which ran the engines in the manufacture were fed from shavings 
and sawdust. These were earned to the boilers by carrier chains. 
The apparatus which was used for that purpose on the day of 
the accident became out of order ami the managers of the factory 
decided to use another carrier which, not being fit for carry ing 
out automatically the refuse, necessitated the employment of 
a |>erson to stand or squat across a trough in which the endless 
chain passed and shove with a stick the shavings and sawdust 
through a hole in the trough.

There is evidence to shew that this young boy, Bout ilier, 
was selected by the ap]xdlant to do that work. That boy slipped 
or became caught in the chain and was pulled into a cogwheel and 
was killed.

The main issue at the trial was as to whether a platform 
should or should not have been provided for doing that work.

One of the questions submitted to the jury read as follows:— 
“ Was there negligence in so placing the said boy at work ; and 
if so, what was such negligence?”

In charging the jury on that question, Drysdale, J., said :
The defendants say it was fitted with a platform, an easy place to work, 

and the boy was taken there and instructed. The other side say there was 
no platform and that it was a dangerous place. If you believe the boy’s 
story you might say there was negligence in putting him there to work without 
a proper place to stand on. Then defendants make a reasonable story as to 
what was there for the boy to work from. It is for you. At all events, 
if you find negligence, you will have to state what negligence you find. The 
negligence has got to be the real cause of the accident, the efficient cause.

The answer of the jury to that question was the following:—
“Yes, there was not the proj)er equipment to protect the 

hoy, no seat across the carrier, no guards on the side to protect 
against falling into the carrier.”

The apixdlant now contends that the finding of the jury 
means simply that the negligence consisted in not having a seat 
across the carrier and no guards on the side; and that those two 
acts of negligence are included in the first part of the answer 
where the lack of equipment is disclosed.

In view of the charge of the jury and of the issue at the trial, 
it seems to me that the finding of the jury properly construed 
means that they have believed the story of the plaintiff’s witness
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in preference to the defendant's witnesses. The latter claimed 
there was a proper equipment by means of a platform. That 
contention was disputed by the plaintiff; and the jury found 
that there was not a proper equipment and that there were also 
neither seat nor guards. They evidently lielieved the I mix's 

story, as they were charged by the Judge, and found that there 
was negligence on defendant’s part.

That was a finding confirmed by the Court of Ap|n*al and 
I would not be disposed to reverse that finding of negligence.

It was contended by the apjxdlant that he was not the owner 
of that factory but simply the president of the company who 
operated it.

Lewis, the appellant, seems to be connected with many com
panies. In his evidence he disclosed the fact that he was one of 
the partners of J. Lewis & Co. when it was an ordinary partner
ship; that he became thereof the president when it was incor
porated; that he is also president of the (Uendover Ship Co., the 
Lewiston Shipping Co., the Lewis Hardwood Co., and connected 
also with the Hat and Cap Manufacturing Co. He is then related 
with different commercial activities and it is somewhat hard for 
the public to know with which company they contract when 
negotiating with him.

In this case, a letter was written by the firm of J. Lewis & 
Co. asking the Routilier family to leave Halifax and go and work 
at the factory where the accident happened. However, it is 
contended now by Lexvis, the appellant, that the factory was run 
by the I-ewis Hardwoo 1 Co. However, accounts were rendered 
by the J. Lewis Co. for goods sold to the Routilier family and the 
xvages of the family were credited on those bills.

It was found by the plaintiff to be difficult to knoxv whom to 
sue. Then she directed her action against George M. Lewis, 
who had himself hired the boy and put him at work in the danger
ous place.

When he filed his plea, he was cautious enough not to formally 
disclose the fact that the factory was run by one of his numerous 
companies; but he denied in general terms his personal liability. 
It is only at the trial that he disclosed the whole truth. Was it 
Inrause the Statute of Limitations could then lx* invoked against 
any claims directed against the company? R.S.N.S. 1900, ch. 178, 
sec. 12.

CAN.
s. c.
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It does not matter very much what reasons induced him to slate 
all the facts in connection with his companies; for the jury fourni 
that the boy had been put to work and instructed by the appellant 
himself.

The judgment a quo declaring that he was liable for the accident 
should be confirmed with costs.

Mionault, J.:—In this case, while I do not feel entirely fire 
from doubt, I do not think the verdict of the jury should lie 
disturbed.

The action was taken against Mr. George Lewis personally, 
the plaintiff alleging that her son, Frank, aged less than 14 yean, 
had lost his life through the negligence of the defendant by whom 
he was employed at a factory owned by him at Lewiston. X.S. 
The jury found that the deceased was employed by the Ix wif 
Hardware Co., Limited, but that the defendant, Mr. lewis, 
who was the president of this company, had put him to work at 
the carrier on the morning of the accident and had instructed 
him as to his duties. They found that there was negligence 
in so placing the l»y at work; that this negligence was that “there 
was not the proper equipment to protect the boy, no seat acme 
the carrier, no guards on the side to protect against falling into 
the carrier;” and that this negligence was the efficient cause of the 
accident.

There was evidence to support this finding. The brother» 
of the deceased testified that they had worked on this carrier; 
that they had stood or sat astride the carrier, one foot oil curb 
side, and Robert Boutilier swore that he was working there and 
in that manner on the morning of the accident, and that Mr. 
George Lewis told him to come down and sent his brother, the 
deceased, to work in his place. If the jury believed these witnesses, 
and this was a matter for him to consider, it was entirely consistent 
with this evidence for them to find that there was negligence in 
not providing a seat across the carrier and guards on each side to 
protect against falling into the carrier.

I think that this verdict was one which the jury \ lowing 
the whole evidence could reasonably find. There can be no 
question that the employment of this boy under fourteen was 
illegal under the circumstances.

I felt some hesitation in view of the fact that the action was 
taken against Mr. George Lewis personally as having employed
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the boy, and that the jury had found that he was employed by 
the Lewis Hardware Co., Limited. But I cannot but think that 
even granting the employment of the boy by the company, an 
action would lie against Mr. Lewis if he [lersonally put the boy 
at a dangerous work without proper safeguards to protect him 
from mishap. The jury having found that Mr. Lewis did put the 
l»y at this dangerous work, and they have also found that proper 
safeguards were not provided. Under these circumstances, 
liability was incurred, in my opinion, by Mr. Lewis, the president 
of the company, even although the lioy was employed by the 
company.

I would dismiss the appeal with costs.
Appeal dismissed.

OVEROCKER v. OVEROCKER.
Saskatchewan Court of Apjteal, Haultain, C.J.S., Lainunt, J.A., and Hiyelow, J.

May S, 1920.

Divorce and reparation (| VIII A—81 )—Separation agreement - 
Removal op grain by wipe—Molestation—Recovery op
MONEY DOE UNDER AGREEMENT.

The removal of grain belonging to the husband, by the wife, and putting 
it in a stack on the same farm, docs not constitute a molestation of the 
husband, contrary to the terms of a separation agreement whereby the 
parlies agreed not to molest, annoy or interfere with each other in any 
manner.

Appeal by defendant from the trial judgment, in an action 
by a wife to recover money due under a separation agreement 
and which the defendant had not paid liecausc he claimed that 
the wife had molested him contrary to the tenus of the separation 
agreement. Affirmed.

P. G. Hodges, for appellant; D. Buckles, K.C., for respondent. 
Haultain, C.J.8., concurred with Lamont, J.A.
Lam ont, J.A.:—For some time prior to December 5, 1916, 

unhappy differences existed between the plaintiff and her husband, 
the defendant. The land upon which the parties were living 
was owned by the plaintiff, but the defendant hail put in a crop 
of oats thereon. Some time before harvest the defendant had 
bought his wife’s interest in the oats for $150. When the oats 
were cut, he removed some of them, in sheaf, to feed cattle which 
he had elsewhere. The defendant at this time was running the 
(lordon Ironside ranch and was only home occasionally. About
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this time the relations between the parties appear to have become 
exceedingly strained. On coming one day al>out December 1 for 
a load of oats with his hired man, the defendant found some 
of the stocks on fire and blamed his wife for setting fire to them. 
She ordered him off the land, and backed up her order by pro
ducing a gun. For this the defendant laid a charge of assault 
against her. On December 5, 1916, the parties came together, 
and through the intervention of some friends agreed to settle 
their differences. A separation agreement was drawn up and 
signed, the principal terms of which were: that the parties agreed 
to live absolutely separate from each other, and that neither party 
should thereafter take proceedings against the other for restitution 
of conjugal rights, or molest, annoy or interfere with the other 
in any manner. The defendant agreed to pay to the plaintiff 
during their joint lives the sum of $135 every three months for 
her maintenance and support, so long as she did not molest, 
trouble, abuse or slander him, his friends, relatives or business 
associates. He also agreed to withdraw the charge of assault, 
and she agreed to retract all derogatory, unkind or slanderous 
remarks hitherto made concerning certain persons therein men
tioned.

On the evening of Decemlier 5, after signing the above agree
ment, the plaintiff returned to her home, where she remained until 
the following morning, when she left and went to Swift Current. 
That same morning, but after his wife had left the place, the 
defendant went there and found one Penner hauling the oat 
sheaves from the field and putting them in a stack, near the 
stable but on the same farm. The defendant says Penner told 
him that he was stacking the oats under instructions from the 
plaintiff, but he admits that Penner also said, “If you say to quit, 
I will.” To this the defendant says he replied, “I have nothing 
to do with it. Iam not going to tell you to stop or do anything.” 
That same day the defendant went to a Mr. Massingill and 
instructed him to go to Swift Current and inform his wife that she 
had broken her agreement and had molested him by stacking the 
oats, and that, as a consequence thereof, he would not live up to 
the agreement on his part. Massingill as the defendant's agent 
delivered the message to the plaintiff'and told her that the defend
ant would not now pay as in the contract he had agreed to do.
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MseengiU testified that the plaintiff ‘‘admitted she did take the 
oats, and wanted to know if that would break the contract.” 
The defendant admitted that at the time he sent Massingill to 
inform his wife that the contract was at an end, his only reason 
for so doing was that the plaintiff or someone else had stacked 
the oats.

A large amount of evidence was put in at the trial for the 
purpose of establishing that the plaintiff had not gone to numerous 
jicrsons concerning whom she was alleged to have made certain 
unflattering remarks and expressly retracted what she had said. 
This evidence in my opinion had no bearing upon the case. The 
signing of the agreement was a sufficient retraction on part of 
the plaintiff, unless her husband or sonuone referred to in the 
agreement had gone to her and requested her to retract some 
specific statement which she had made. Nothing of the kind 
happened here. The first time the plaintiff's husband talked to 
her after the signing of the agreement, she retracted certain 
things which she had said against him. Neither he nor anyone 
else, so far as the evidence shews, ever asked her to retract a 
single utterance.

After the morning on which the defendant saw lVnncr stacking 
the* oats, he did not. go near the place again, anil all we know 
concerning the fate of the oats stacked is, that a man named 
Nul>ear some time later, apparently in the following spring, 
hauliKi the oats away. The defendant having refused to make 
any payments under the agreement., the plaintiff brought this 
action.

The only question material is, did the removing of oat sheaves 
from the field and putting them in a stack constitute a molestation 
of the defendant within the meaning of the agreement of Deceml)er 
5? The trial Judge held that it did not, and I entirely agrtr with 
his conclusion. How could the stacking of the oats be a molesta
tion of the defendant’s property, or be in any way prejudicial to 
his rights? Neither Penner nor the plaintiff was converting the 
property to his or her own use. It Was still upon the farm, and 
Penner was willing to leave the oats in the field if the defendant 
so wished. It was just as convenient, in fact more convenient, 
to take the oats from the stack than from the field. How, then, 
was the defendant molested? If the property in question had
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been a wagon in the plaintiff’s yard, and she had moved it to 
C. A. another part of the yard, could it be said that she was molesting 

Overocker the defendant thereby? When he went to the farm the morning 
Overocker a^'er the agreement was signed, he could have taken away every 

----- sheaf of his oats, and that without any extra trouble or incon
venience by reason of the same having been brought from the 
field to the stable.

Great stress was laid upon the admission of the plaintiff to 
Massingill that she had taken the oats. But what did she mean 
by that? She did not mean that she had converted the oats to 
her own use, l>eeause the statement was made within 3 days after 
the signing of the agreement and the oats were then all on the 
farm, and Penner, who was evidently in occupation, was willing 
that the defendant should take them. All she meant by that 
statement, all she could ixissibly have meant, was, that she took 
them out of the field and put them in the stack. Why this was 
done, the evidence does not shew, nor does it shew that the plain
tiff had anything to do with the oats afterwards. Even had 
she sold them to Nubear, she might still have been justifie* 1 in 
doing so on the ground of preserving the proixrty, but with that 
we arc not here concerned.

Once the defendant admitted, or it was established, that be 
could have had all his oats on the morning he saw Penner stacking, 
and that without any greater inconvenience than he would have 
experienced in taking them from the field ; his refusal to pa; was 
without justification.

The appeal should lx1 dismissed with costs.
Bigelow,j. Bigelow, J.:—The day after the separation agreement was

made the defendant went to the plaintiff's land to get his oats and 
found a man named Penner interfering with them by hauling 
them off the plaintiff’s land and stacking them. It is suggested 
that they were better stacked, but, it seems to me, that was for 
the defendant to say. They were his property and he resented 
any interference. Penner told the defendant he was doing this 
on the instructions of the plaintiff. That, of course, is hearsay 
evidence and should not have l>een admitted. Penner himself 
was not called as a witness. I would not attach any importance 
to this evidence except for the other evidence in the case. It 
does not apjiear from this whether Fenner’s instructions had U-en
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given More the separation agreement or not. The defendant 
was mueh annoyed and told Penner that he would not have 
anything further to do with it and sent an agent to the plaintiff 
to inform her that as she had molested him by taking the oats he 
would not carry out the separation agreement. When the agent 
so informed her she admitted that she had taken the oats. Con
sidering their previous trouble over the oats it seems to me that 
this act of the plaintiff’s could only have been done with the 
intention of annoying and molesting the defendant.

The agreement contains a provision to pay the separation 
allowance “so long as the party of the seeond part (the plaintiff) 
does not molest, trouble, abuse or slander the party of the first 
liait (the defendant).” Molestation is defined in Fearon v. 
Earl of Aylesford (1884), 14 Q.B.D. 792, 54 L.T. (Q.B.) 33: see 
Brett, M.R., at 801 :—

What kind of act must lx1 done in order to constitute a molestation? 
I am of opinion that the act done by the wife or by her authority must In- an 
net which is done with intent to annoy and does in fact annoy.

See also Cotton, L.J., at 806:—
In my opinion the first branch of the definition given by the Master of 

the Rolls really involves the whole, namely, that in order to holdthere has lieen 
molestation within the words of the covenant, there must lx* an act done by 
Lady Aylesford with the purjxise and intent to annoy and injure, and of 
course when a person does an act the natural tendency of which is to annoy 
and injure, primA facie she mast lx1 supixised to have that intention.

I would allow the appeal.
Appeal dismissed.

REX v. RITCHIE, EX PARTE BRODERICK.
Sew Brunswick Supreme Court, Avpeal Division, Dozen, C.J., ami White 

and Grimmer, JJ. February 20, 1920.

Certiorari (§ I A—9)—Intoxicating liquor—Conviction—Punishment 
GREATER THAN ALLOWED BY ACT—AUTHORITY OF APPELLATE CuVRT 
TO AMEND.

Sections 125 and 120 of the Intoxicating Liquor Act, N.B., G Geo. V. 
1010, eh. 20, do not give an appellate Court authority to amend a con
viction where the penalty inqiosed is greater than that authorised by 
the Act, and where such excessive penalty has been imposed the conviction 
will lx; quashed.

\lteg.x. Sullivan (1884), 24 N.B.It. 149, followed; The King v. O'Brien 
(1908), 38 N.B.R. 385, distinguished.)

Application by way of certiorari to quash a conviction under 
the Intoxicating Liquor Act, N.B., 6 Geo. V. 1916, ch. 20. Con
viction quashed.
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Hazen, CJ.

P. J. Hughes shews cause against rule nisi to quash conviction.
W. M. Ryan supports rule. »
The judgment of the Court was delivered by
Hazen, C.J.:—The appellant was charged before the Police 

Magistrate of the City of St. John that he the said Edward J. 
Broderick at the City of St. John on June 3, 1919, did unlawfully 
prescrite liquor for one Henry E. Berry, so as to enable the said 
Henry Berry to obtain liquor in violation of the Intoxicating 
Liquor Act, 6 Geo. V. 1916 (N.B.), eh. 20, and was adjudged 
guilty, and it was further adjudged that he forfeit and pay tin- 
sum of 8200 and that, in default of payment, he be imprisoned in 
the common jail of the City and County of St. John for the space 
of 3 months.

It was admitted on the return of the rule which was granted 
at the previous session of this Court that the penalty imposed 
was not the appropriate penalty or punishment for such offence, 
and that he was liable to a penalty of not less than 825. nor more 
than 8100, and in default of immediate payment to imprisonment 
for not less than 2 months nor more than 4 months. (See see. 93 
Intoxicating Liquor Act, 1910). It was contended, however, 
on the argument, that the Court had power to amend the con
viction in this respect and to reduce the fine to such amount 
between the limits of 825 and 8100 as might appear to the Court 
to te right and proper under the circumstances. This con
tention was supported by reference to secs. 125 and 120 of the 
Intoxicating Liquor Act, 1916, which read as follows:—

125. No conviction or warrant for enforcing the same or any other 
process or proeee<ling under this Act shall be held insufficient or invalid by 
reason of any variance between the information and the conviction or by 
reason of any other defect in form or substance, provided it can be understood 
from such conviction, warrant, process or proceeding that the same was made 
for an offence against some provision of this Act within the jurisdiction «»f the 
Court, Magistrate, Justice or Justices or other officer who made or signed 
the same, and provided there be evidence to prove such offence, and that 
it can be understood from such conviction, warrant or process that the 
appropriate penalty or punishment for such offence was thereby adjudged.

126. Upon any application to quash or set aside any such conviction or 
order, or the warrant for enforcing the same or other process or proceeding, 
the Court or Judge to which or to whom such appeal is made, shall dispose of 
such appeal or application upon the merits, notwithstanding any such variance, 
excess or jurisdiction or defect as aforesaid; and in all cases where it apjieara 
that the merits have been tried, and that the conviction, warrant, process or 
proceeding is sufficient and valid under this section or otherwise and there is
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evidence to support the mime, such conviction, warrant, process or proceeding 
shall be affirmed, or shall not be quashed Ian the case may be); and such 
Court or Judge may in any eeee amend the name if necessary; and any con
viction, warrant, proeew or pmeeeding mi affirmed, or affirmed and amended, 
shall he enforced in the same manner an conviction* affirmed on ap|ieal, and 
the cost* thereof ahall hi- recoverable a* if originally awarded.

In opposition to thin contention reference was made by counsel 
for the applicant to the case of Reg. v. Sullivan ( 1884), 24 N.B.K. 
149. In that case the conviction was for a first offence, and the 
magistrate in drawing up the conviction adopted the form (1-2) 
of the Dominion Summary Convictions Act, 32-33 Viet. 18ti9, 
eh. 31. The objection was that by adopting the form of conviction 
(1-2) which award# imprisonment for non-payment of a fine, 
instead of form (1-1) which awards a distress and in default of 
distress then imprisonment, the magistrate imposed a greater 
penalty than the Canada Temperance Act, 41 Viet. 1878, ch. Hi, 
authorized. In delivering judgment Allen, C.J., expressed the 
conviction that the case was bad Urn use it im]>oscd a greater 
penalty which the law did not authorize. The prosecution was 
for selling liquors contrary to the provisions of the Canada 
Temperance Act, 1878, sec. 100 of which authorized the inqiositioii 
of a penalty of $50 for a first offence. Form 1-1, was the form of 
conviction for a penalty to 1m* levied by distress and in default of 
distress by imprisonment, and this, said Sir John Allen, is the 
form which is applicable for a first or second offence, under sec. 
100 of the Canada Temperance Act, while form 1-2 would apply 
where the non-payment of the* fine* imposed was enforceable by 
imprisonment in the first instance, without issuing any distress 
warrant, but the Canada Temperance Act did not authorize such 
a mode of im)M>sing the penalty, and consequently in the opinion 
<»f the Court the conviction could not lie sustained.

But (and I quote from Sir John .Vilen's judgment, at page 152), it 
was contended that it was amendable under the 117th and 118th sections of 
the t'anuda Tenqieranee Act (which should be read together), the former of 
which enacts that “no conviction or warrant enforcing the same, or other 
process or proceeding under the Act shall Ik- held insufficient or invalid by 
reason of any variance between the information or (air) conviction, or by 
reason of any other defect in form or substance, provided it can Ik- understood 
from such conviction, etc., that the same was made for an offence against 
Hime provision of such Act within the jurisdiction of the Justices or Magis
trate who made or signed the same: and provided there is evidence to prove 
such offence, and no greater jienalty in impond than in authorized by nuch Art.”

27—52 d.l.k.
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Sec. 118 enacts that upon any application to quash such a conviction, whether 
made in appeal or upon habeas carpus, or by certiorari, or otherwise, the Court 
or Judge to whom such application is made shall dispose of the same on the 
merits, notwithstanding any such variance or defect as aforesaid, and may 
in any case amend the same if necessary; and in all cases where it upiiears 
that the merits have been tried, and that the conviction, etc., is valid under 
this section, or otherwise, such conviction, etc., shall be affirmed, or shall 
not be quashed (as the case may be).

It will 1)0 soon, therefore, that sees. 117 and 118 of the Canada 
Temperance Act, under which Reg. v. Sullivan was decided arc 
very similar to secs. 125 and 120 of the Intoxicating Liquor Act, 
1916, under which it is sought to amend the conviction in the 
present cast*. The concluding words of sec. 125 of the Intoxicating 
Liquor Act art1: “And provided there lie evidence to prove such 
offence, and that it can lx1 understood from such conviction, 
warrant or process that the appropriate penalty or punishment 
for such offence was thereby adjudged,” while the concluding 
words of sec. 117 of the Canada Temperance Act are: “And 
provided there is evidence to prove such offence and no greater 
penalty is imposed than is authorized by such Act.” Words which 
to my mind convey an exactly similar meaning, so that there is 
the same proviso in l>oth sections to the effect that no conviction 
or warrant for enforcing the same shall be held insufficient by 
reason of any variance between the information and conviction 
or by reason of any other defect in form or substance, provided 

that no greater penalty is enforced than is imposed 
by the Act. In this case it is perfectly clear, as in the case of 
Reg. v. Sullivan, sujtra, that a greater penalty was imposed than 
authorized by the Act, or, in the language of the Intoxicating 
Liquor Act, 1916, that the appropriate penalty or punishment 
was not adjudged. This would clearly settle the matter if it 
were not for sec. 126 of the Intoxicating Liquor Act. which 
corresponds with sec. 118 of the Canada Temperance Act, but 
which it is contended goes further and authorizes the Court or 
Judge to deal with the matter on its merits not only in the case 
of a variance or defect, as in sec. 125, but also in the case where 
there may happen to l)e excess or jurisdiction, t will deal with 
this phase of the matter a little later on.

In Reg. x. Rose (1882), 22 N.B.R. 309, it was held by Sir Job 
Allen (Weldon, Wetmore, Palmer and King, JJ., concurring), 
that under secs. 117 and 118 of the C'anada Temperance Act. 1878.
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the C ourt had no power to amend the conviction when the penalty 
imposed was greater than the Act authorized, hut that such 
conviction was invalid. In his judgment the Chief Justice said 
that reading secs. 117 and 118 of the Act together, as they would 
have to lie read, it was very clear that the conviction could not 
lie amended in the manner claimed, that is, by reduction of the 
penalty. And continuing he says, at page 310.—

Sec. 117 points out what variances or defects may he amended; hut 
expressly excludes any such power where a greater penalty has been ini|Kwil 
than is authorised by the Act. Then sec. 118 directs that on any application 
to quash such a conviction, the Court shall dispose of the application on the 
merits “notwithstanding any such variance or defect as aforesaid;” that is, 
such variances and defects as are mentioned in sec. 117, and may, in any case, 
amend the same, if necessary; and that no conviction shall lie quashed where 
it ap|iears that the merits have liecn tried, and that the conviction is sufficient 
and valid under that section or otherwise. It clearly appears, he says, that 
this conviction is invalid in consequence of the penalty imposed being greater 
than the Act authorises, therefore the power to amend is expressly excluded.

The decision of the Court in Keg. v. Sullivan, 24 N.B.R. 149, 
was the Court consisting of Sir John Allen and Palmer and King, 
JJ., and was that these two sections should lie read together. 
The Chief Justice (Sir John Allen) stated at page 152 that the 
powers given by the section were very large: but (he added), 
we cannot think that it was intended to give the Court power to amend the 
judgment which the Justice has given, ami to alter a conviction uwarding 
imprisonment for nonpayment of a fine, into a conviction awarding a distress, 
and in default of distress, then imprisonment: thus sulistituting the form of 
conviction (1-1) given by the Act, for (1-2) which the justice had adopted.

He points out that by an Imperial statute, 12-13 Viet., eh. 45, 
see. 7, after reciting that many orders or judgments had lieen 
quashed or set aside upon objections to the form thereof, irre
spective of the merits, it was enacted that if upon the return to a 
certiorari any objections to the form thereof, irrespective of the 
merits, it was enacted that if upon the return to a certiorari any 
objection should lie made on account of any omission or mistake 
in the drawing up of such on 1er or judgment, and it should lie 
shewn to the satisfaction of the Court that sufficient grounds 
were in proof liefore the justice making such order or giving such 
judgment, to have authorized the drawing up thereof, free from 
the omission or mistake, it should lie lawful for the Court to amend 
such order and judgment, and that it was held on the construction 
of that section that where the adjudication was wrong in substance,
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the order could not be amended, because to do so would he to 
amend the judgment itself, and cites Reg. v. Tomlinson (1*72), 
L.R. 8 Q.B. 12.

It was then }>ointed out by Sir John Allen that the words of 
see. 117 of the Canada Temperance Act—“any defect in form or 
substance’'—were, perhajw, somewhat more extensive than the* 
of the Imperial statute above cited; and he adds, at p. 153:-

But if they are, this case (Bey. v. Sullivan), is excepted from thv |mwer 
to ameiifi given by see. 118, by the words of sec. 117, “provided no greater 
penalty is imixmed than is authorised by sueh Act;” for here a greater penalty 
was imposed than the Act authorized; it directed an imprisonment .if the 
party, which the Justice was not entitled to award except in default of disirc*.

It was held by the Supreme Court of Nova Scotia in tin- 
ease of The Queen v. Porter (1888), 20 N.S.R. 352, that in a caw 
under the Canada Temperance Act where the penalty imposed 
was in excess of that, authorized by the Act the conviction was 
bad, and that the power of the Court to amend was taken away 
by the words of sec. 117—“provided there is evidence to prove 
sueh offence, and no greater penalty is imposed than is authorized 
by such Act.”

The attention of this Court was called to the cast1 of Tin King 
v. O'Brien; Ex parte Chamberlain (1908), 38 N.B.R. 385, in which 
the judgment of the Court (Barker, C.J., Hanington. Landry 
and McLeod, JJ.), was delivered by Landry, J. In that ease 
the accused was charged under the Liquor License Act (Con
solidated Statutes, 1903, ch. 22), with a third offence, and the 
conviction stated it was for a third offence, but was in other 
respects in the form of a conviction for a first offence, and the only 
proof was of a first offence, and the prosecution on the trial asked 
to have a conviction entered for a first offence, and it was held 
that the conviction might lie amended under sec. 89 of the New 
Brunswick Liquor License Act. That section is practically the 
case of the sections of the Canada Temperance Act to which I 
have referred and from which 1 have quoted.

In delivering judgment no attempt was made to distinguish 
the case from Beg. v. Sullivan, in fact neither that case nor any 
other was referred to by counsel in their arguments, or by the 
Judge in delivering judgment, at page 387, and all that was said 
in the judgment on the point referred to was as follows:—

Chamberlain was prosecuted for a third offence under the charge of 
selling, was found guilty of selling, and was asked if he had been previously
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convicted of a first and second offence. He made no reply, and the prosecution 
proceeded to prove the first and second convictions. The proof of the first 
and second «convictions failed. Then the prosecutor asked that a conviction 
for a first offence lie rrwordcxl. A minute of conviction was made adjudging 
the defendant “guilty,” and making no mention of any previous offence. 
The conviction states that it is for a third offence, but makes no mention or 
statement of a first or second offence as required by the form in a conviction 
for a third offeiw. The fine is for $f>() and costs, living the fine for a first 
offence. The conviction inqioses the fine, orders distress and sale in default 
of payment, and imprisonment in default of sufficiency of gotxls. It also 
orders cost of commitment ami of conveying the defendant to gaol, and 
fixes such additional cost at $4. The Court is now asked to make an order to 
quash the conviction, because: (1) on the face of the conviction it is alleged 
to lx* for a third offeime, and no statement is made of a first and of a second 
conviction being had.

On the argument the conviction was admitted irregular, but it 
was contended that it could and should Ik* amended in this respect. 
After referring to the power of amendment given by see. 89 of the 
Liquor License Act, eh. 22, Judge1 Landry says, at page 388: 
“The Court being satisfied that all the necessary conditions as 
recited in this section exist, the power to amend is clear, and the 
words ‘being for a third offence’ may lie struck out of the con
viction.”

It might Ik* urged that this case overrules the judgment in 
Hey. v. Sullivan, uupra, but to my mind there is a jierfectly clear 
distinction, for the penalty imposed on Chamberlain of $">() was 
the penalty for a first offence and was not, therefore, a greater 
penalty or punishment than was authorized by the chapter. 
The fact that he was found guilty of selling, that the proof of the 
first and second convictions failed, that the prosecutor asked for 
a conviction for a first offence to lie recorded, and that the fine 
was for 85(1 and costs, l>eing the fine for a first offence, no doubt 
led the Court to conclude that the words “being for a third 
offence” were simply a clerical mistake, and while in Hey. v. 
Sullivan the judgment rtffusing to amend is based on the words 
“no greater ]>enalty or punishment is imposed than is authorized 
by this chapter,” that exception was absent in the O'Hrien case. 
I have come to the conclusion that that case does not in any way 
conflict with the judgment of the Court in Hey v. Sullivan. I 
w«mld therefore have no hesitation in concluding that that judg
ment was binding upon this Court in the present case, were it 
not for a judgment that was delivered a short time ago by
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McKeown, C.J., of the King’s Bench Division, in The King y. 
Ritchie, Ex parte (ialbraith. In that matter the applicant was 
convicted before the Police Magistrate with having unlawfully 
imported into the Province of New Brunswick a quantity of 
liquor from a place outside the Province, intending that it should 
be dealt with in violation of the Provincial Prohibition Act, and 
was adjudged guilty and sentenced to pay a fine of $200 or failing 
that to imprisonment.

The learned Chief Justice held that the penalty was not 
authorized by the Act, which provided that anyone committing 
the offence of which Galbraith had been found guilty should Ih> 
liable to a penalty for the first offence of not less than Slot! or 

imprisonment for a term not exceeding two months with or without 
hard labor, and following the judgment in In rc Richard (11107), 
38 Can. S.C.R. 394, he held that the magistrate’s power to fine 
was confined to the sum named, viz., $100, quoting the judgment 
of Duff, J., in support thereof. He held, however, that the 
conviction could lie amended, and he amended the same by 
striking therefrom the words “to forfeit and pay the sum of 8200'' 
and inserted in lieu thereof the words “to forfeit and pay the sum 
of $100“ and discharged the order nisi to quash the conviction. 
The Chief Justice of the King’s Bench did not think that it was 
necessary to read secs. 125 and 120 together, but held that under 
sec. 125 if for either of two reasons, viz.: (1) variance between the 
information and the conviction ; and (2) any other defect in form 
or substance, the conviction was invalid on the face of it. such 
conviction should not be set aside, but that such provision was 
materially qualified by the further provision that an examination 
of the conviction must shew (a) that it was made for an offence 
against some provision of the Act within the jurisdiction of the 
magistrate; and (b) that there was evidence to prove such offence; 
and (c) that the appropriate penalty was adjudged, and added— 
“I think it is clear that in cases in which either (a) (!»» or u 
would be lacking a conviction insufficient in itself could not lie 
sustained under section 125 standing alone.”

Then turning to sec. 126 he said:—
It is I think clear that on application to quash a conviction, a Judge is 

given power to dispose of such application upon its merits notwithstanding 
the existence of the “variance” or “defect ” alluded to in the preceding section. 
If the remedial power of the Judge stopped here this sec. 126 would sub-
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Manually embody the provision* of see. 118 of the ('a mu lu Temperance Act. N. B.
but the section under consideration goes further and it authorizes the Judge to ---- -
deal with the matter on its merits, not only in the face of a “variance” or 
• defect” but also in the case where there may happen to lx* “excess or juris
diction.” Whatever effect may be given to the words “excess or juris
diction” it must, 1 think, follow there is a corresponding enlargement of the Px'p'u-tt 
powers of the Judge in this section as compared with the powers given by Hkodkrk'K
«ce. 118 of the Canada Temperance Act. No that in addition to dealing in a -----
remedial wav with oases to which the terms "variance” or “ilefect” are H*see.C.J. 
applicable he may also so deal with cases in which there has been an exercise 
of jurisdiction by the magistrate in excess of that which is given to him by 
the Act.

He goes on to my that he construes the words of the Art 
"excess or jurisdiction” as if they read “excess of jurisdiction,” 
although he has ascertained that there was no mistake by the 
publisher in printing the section and that the Act as assented to 
by the LicutenantrOîovemor contained the same phraseology as 
that reproduced in the section, viz., “excess or jurisdiction.” 
Notwithstanding that fact he says he is giving the words the 
only meaning which it seems to him reasonable to put upon them.

I doubt very much whether a Court or Judge has the right to 
place in a statute different words from those which were in the 
Act at the time it passed the Legislature and was assented to by 
the Lieutenant-Ciovemor of the Province, and if the words stand 
without change “excess or jurisdiction” they appear to be mean
ingless, but even changing them in the way in which they have 
been changed by the Chief Justice, I, with all possible respect, 
have to dissent from his conclusion that they give such enlarged 
powers over and above those contained in see. 125 as to authority 
to change and amend a conviction when appropriate ]>enalty or 
punishment has not liecn thereby adjudged. The words in sec.
12b, 0 Geo. V. 1910, ch. 20, are:—

Upon application to quash or set aside any such conviction or order or 
the warrant for enforcing the same or other process or proceeding, the Court 
or Judge to which or to whom such appeal is made shall dis|xwr of such ap|ieal 
or application u|x>n its merits, notwithstanding any such variance, excess 
or jurisdiction or defect as aforesaid.

The words “as aforesaid” must refer to the previous section, 
as there is nothing in sec. 120 up to the time they art* used to 
which they can possibly refer, and in see. 125 the words “excess 
or jurisdiction” or “excess of jurisdiction” do not appear at all.
I do not feel that the words “excess or jurisdiction” give any 
power to a Judge mort* extensive that the powers given by the 
Canada Temperance Act, and the New Brunswick Liquor License
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Act, and that reading the two sections together meaning the force 
must he given to the provision excepting from the power to amend 
provided jt can In* understood from such conviction or proetw 
that the appropriate penalty or punishment for such offence was 
thereby adjudged. It seems to me that the words “notwith
standing any such variance, excess or jurisdiction or defect as 
aforesaid” render it necessary to read sec. 125 in connection with 
sec. 126, and under sec. 126 the ( ’ourt or Judge to whom such 
ap]N>al is made shall dispose of such ap]»cnl or application upon tla
ments, that is, subject to the provision which I have just referred 
to, and in eases when* the appropriate jH-nalty or punishment has 
not lxx*n adjudged the provisions of the section as to amendment 
shall not apply. If it is open to the Court by virtue of the words 
“dispose of such apjs-al or application upon the merits,” to amend 
the jx*nalty imposed in any cast* it can in effect change the con
viction in any and all other n*spects as well, the logical n*sult of 
which wo Id Ik* that the Court could make a conviction entirely 
different in substance and in law from one which has lx*en made 
by the magistrate who has tried the case and heard the witnesses, 
and would lead to a state of affairs that cannot have lx*cn con
templated or intended by the framers of the Act.

I agree with the decision of the Court in Reg. v. Sullivan, supra. 
and do not think that the difference in sec. 126 of the Intoxicating 
Liquor Act as compart'd with sec. 118 of the Canada Temperance 
Act affects the question. I am, therefore, of opinion that the 
rule should be made absolute and the conviction quashed.

Conviction quashed.

KÀLENCZUK ?. KALENCZUK.
Saskatchewan Court of Appeal, Haultain, ('.J.S., and Xewlands awl l.anumt.

JJ.A. May ,1, I9i0.
Domicile (6 I—1)—Divorce action—Petition—Statement or in— 

English practice—King's Bench Act, Sash.
The practice in England requiring the domicile of the parties to a 

divorce action to be stated in tlie iw*tition does not, in view of tin- pro
visions of sec. 13, of the King's Bench Act, Sask. Stats. 1915, Ht. 10. 
apply to Saskatchewan.

The rules iis to the admission of affidavit evidence being new aivl the 
cases conflicting, failure to comply with same may not unreasonably he 
overlooked.

Appeal from the judgment of the trial Judge dismissing an 
action for dissolution of marriage on the ground the petition did
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not allege ami the evidence did not shew the domicile of the
parties. New trial ordered.

/>. Fraser, for petitioner; no one contra.
('. A.

Kalenckvk

Kalenczvk.The judgment of the Court was delivered by
Havltain, C.J.S.:—In this action the jictitioiicr petitioned 

for dissolution of his marriage with the res}>ondcnt on the ground of 
adultery. The action was not défendent hut the trial Judge1 dis- 
tnissed the action on the grounel that the* petition eliel not allege* 
and the evidence did not shew the domicile of the* parties, nnel 
that it was, therefore, not shewn that he* had any juriselictiem in 
the* matter.

The evidence did not go any farther than to shew that the* 
|K*titioner was residing in this Province in 1913, when he* was 
mnrrieel to the respondent, and has resided there ever sine*e*. 
While long residence in a place* may raise a presumption of inten- 
tion of remaining and thereby acquiring a domicile-, it is not 
ele*e*isive, anel I entirely agn*e* with the* trial Juelge* that in divorce 
eases particularly juriselie-tiem in this re*spe*e*t shoulel lie* clearly 
e*stahlishe*el. «

In the case of Armytage v. Armytage, (1S98J P. 178, it was 
dccide*d, at page* 185, that,
it muy now he taken aa nettled that this Court has no jurisdie-tiein to entertuin 
proceedings for the dissolution of the marriage of parties not domiciled in 
this country at the commencement of the proceedings The
jurisdiction to dissolve marriages was conferred upon this Court by the 
Matrimonial Causes Act, 1857, and, although that Act does not expressly 
make domicile a test of jurisdiction, that test is applied hv tin* Court to the 
exercise of jurisdiction in cases of dissolution of marriage.

Counsel for the* petitioner cited the case of Niboyet v. Niboyet 
(1878), 4 P.D. 1, in which it was held that as the parties wen* 
resident in England at the commencement of the suit and the 
matrimonial offence had lieen committed in England the Xourt 
had jurisdiction to entertain the petition for divorce.

This decision was held to In* virtually overruled in England 
by (iorell Barnes, J., in Armytage v. Armytage, supra, ami by 
Le Menurier v. Le Mesurier, 11895] A.(517. In that cast* Lord 
Watson, in delivering the judgment of the Privy Council, said, 
at page 540, “Their Lordships have . . . come to the con
clusion that, according to international law, the domicile for the 
time lx'ing of the married pair affords the only true tint of 
jurisdiction to dissolve their marriage.”
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This decision was approved and followed by the Court of 
Appeal in England in Baler v. Baler, [1906] P. 209.

It was also decided in Le Mesurier v. Le Mesurier, [1895] A.C. 
517, that matrimonial domicile acquired by residence as distinct 
from domicile in the ordinary sense is not recognized in English 
law as giving any jurisdiction to divorce.

Prior to 1905 the practice in England did not require the 
domicile of the parties to be stated in the petition. In that year 
rule 220 requiring that statement in the petition was prescrilied.

In view of the provisions of sec. 13 of the King's Bench Act, 
Sask. Stats. 1915, ch. 10, that rule does not apply to these pro
ceedings.

Certain affidavits were offered in evidence on behalf of the 
petitioner, but the trial Judge refused to admit them.

Sec. 46 of the Matrimonial Causes Act, 20-21 Viet. 1S57 
(Imp.), ch. 85, enacts as follows:—•

46. Subject to such rules and regulations as may he established a* herein 
provided, the witnesses in all proceedings before the Court where their attend
ance can be had shall be sworn and examined orally in open court : Provided 
that parties, except as hereinbefore provided, shall lx» at lilierty to verify 
their respective cases in whole oi in part by affidavit, but so that the dt*|x>n<*hi 
in every such affidavit shall, on the application of the opposite party or by 
direction of the Court, be subject to lx* cross-examined by or on behalf of the 
opposite party orally in o|x*n Court, and after such cross-examination may 
lie re-examined orally in open Court as aforesaid by or on behalf of the party 
by whom such affidavit was filer!.

Under the English rules, leave to use affidavit evidence must 
be obtained on summons from a Judge in Chambers. Hules 
52-55 provide for the use of affidavits and counter-affidavits in 
defended cases, and for the procedure for cross-examination of 
deponents in open court.

Rule 188 applies to undefended cases, and is as follows:—
188. In an undefended cause when directions have been given that all 

or any of the facts set forth in the petition be proved by affidavits, such 
affidavits may lx* filed in tlx* registry at any time up to 10 clear days Ix-furt* 
the cause is heard.

These rules were not complied with in the present case. No 
directions to give affidavit evidence were given and the affidavits 
were first heard of at the trial.

While it may lx* generally stated that, in matrimonial cauws, 
leave may be given to parties to prove their cases in whole or in 
part by affidavit, “leave is now practically never given (in England)
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except where there is no defence . . 10 Hals., page 534,
note (p).

The cases on this point are numerous and conflicting. Leave 
to prove the petition by affidavit was refused in the cases mentioned 
in the note to March v. March (1858), 2 Sw. & Tr. 49, 27 L.J. 
P. & M. 30. In Adams v. Adams (1873), 29 L.T. 699, Sir James 
Hannen, in granting leave to prove domicile, etc., by affidavit, 
said that, “the Court would never allow the substantive portion 
of a case to be proved by affidavit, but as what you propose thus 
to prove is only preliminary and introductory matter, what may 
be called the mere fringe of the case—the motion may Ik* granted.”

On the other hand, leave was granted in March v. March, supra, 
and in other cases mentioned in notes (o), (p) and (q) in 16 Hals., 
page 534.

In Burslem v. Burslem (1892), 67 L.T. 719, where the witnesses 
in a divorce suit were all resident in America and the expenses 
of a commission were beyond the petitioner’s means, (ion 11 
Barnes, J., made an order allowing the bigamous marriage, the 
subsequent adultery and the identity to lx* proved by affidavit.

In my opinion, this is a proper case in which to allow affidavit 
evidence, and, as the action is undefended, non-compliance with 
the rules of a new and somewhat unsettled practice may not 
unreasonably lie overlooked.

I think that, under the sj)ecial circumstances of this case, 
there should be a new trial, and that the petitioner should be 
given leave to verify his case by affidavit.

Sew trial ordered.

UNION BANK v. TATTERSALL.
.Albala Supreme Court, Appellate Dili* ion, Harvey, C.J., and Stuart, Heck 

ana Ives, JJ. May 28, 1920.

Banks (| IV A—67)—Cheque—Post dated—Deposited ix bank— 
Cheques drawn on—Payment stopped by drawer—Liability

Where a customer deposits a cheque with his bankers with the intention 
that the amount of it shall be at once placed to his credit and the bankers 
carry the amount of it to his credit accordingly they become immediately 
holders of the cheque for value. It does not matter that the cheque 
is jmst dated when the deposit is made.

\Ex parte Itichdale (1882), 19 Ch. I). 409; Royal Hunk of Scotland 
v. Tottenham, [1894] 2 Q.B. 715, followed.]

Appeal by defendant from the trial judgment in an action to 
recover payment of a post dated cheque given by the defendant,
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who afterwards stopped )iayinent, after it liacl lieen deposited 
to the credit of the payee and drawn against liy him. Affirmed

The judgment appealed from is as follows:
Walsh, J.:—The defendant on June 3, 1019, drew his cheque 

liâtes! June 5, 1919, on the Royal Bank at Holden, for 8MKJ, 
payable to Shaw & Mountitield or order. This cheque endorsed 
Shaw * Mountitield IJmited, per H. H. Mountitield, was on 
June 4, 1919, deposited hy Shaw & Mountitield, Limited, in the 
plaintiff’s Edmonton branch, and $598.50 was on that day plans! 
to the credit of it* account at that branch, I sing the fair of il», 
eheque less exchange. The defendant gave it as a deposit on the 
purchase by him of some cattle from Shaw & Mountitield, Limited, 
post-dating it so that he might, liefore it was presented for pay
ment. have an opportunity to inspect these rattle. He saw them 
and was satisfied with them hut his vendor was unable to delivei 
them. The deal for them, therefore, fell through, and the defend
ant never got them. He, therefore, received no eonsideraimn 
for his eheque and so before it was presented to his bank he stoppai 
payment of it. The plaintiff claiming to tie the holder of il for 
value sues for the amount of it. Befon- this cheque was deposited, 
the company's current account with the plaintiff was overdrawn 
to the amount of $3.04. This deposit converted this debit balance 
into a credit balance of $595.46 on the same day and immediately 
following the credit of this deposit in this account, two cheques of 
$24.50 and $15 respectively were paid and charged against il. 
On the same day and immediately following the debit of these 
two cheques, the proceeds of two discounts went to the company's 
credit for $172.98 and $105.75 respectively. On the following 
day. June 5, four cheques aggregating $124.40 were charged In 
the account and then, at the close of the day, a note of the company 
and held by the plaintiff for $1,150 was charged up. The result 
was that the credit lialancc created hy this cheque and the two 
discounts disappeared and a debit balance of $379.71 took it« 
place. Thereafter, there always was a balance to the debit of I his 
neeount until July 15, last, when it was practically closed. The 
cheque in question was never charged bark to this account but 
since its dishonour has been held by the plaintiff as a past due bill.

If this cheque had remained in the hands of the payee, the 
defendant of course could not have lieen made to pay it. The
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question is whether or not the plaintiff is the holder of it for value
and so entitled to payment of it. H. C.

The cheque was evidently intended for the company known Vmon 
as Shaw à Mountifield, Limited, hut the word “Limited” was not *AKe
used in deserihing the payee in the hody of the cheque. It is Tattkhsall.
simply a ease of the payee being wrongly designated by the
omission of this word and it was therefore, under sec. G4 of the
Hills of Exchange Art, R.S.(\ 190G, eh. 119, projierly endorsed
by the proper signature of the payee being placed upon the hack of
it.

This cheque was post dated. It was not payable when it was 
deposited in the plaintiff’s Edmonton branch, for that was done 
on June 4, ami it liears date June 5. I'ndcr sec. 27 (d) of the 
Rills of Exchange Act, a bill is not invalid by reason only that it is 
post-dated and by see. 195 (2) except as otherwise provided in 
Part 3 the provisions of the Act applicable to a bill of exchange 
payable on demand apply to a cheque. Their is nothing in 
Part 3 which otherwise1 provides in this respect ami so sec. 27 (d) 
applies as much to a cheque as to a bill of exchange. 'I bis cheque, 
therefore, is not invalid simply liecause it was post-date*!.
Carjunter v. Street (1890), 0 T.L.R. 410; //itchcock v. Eduard*
(1889), GO L.T. G36; Wood v. Stephenmn (1858), IG V.C.Q.B. 419.
There is no suggestion that the plaint iff did not take this < hcque 
and carry the proceeds of it to the payee's credit in the most 
perfect good faith, nor is there anything to warrant the inference 
that it had the slightest knowledge of the circumstances under and 
the considérât ion for which it was given. The English ( ourt of 
Appeal in Ex parte Richdale (1882), 19 Ch. Div. 409, and Rotjal 
Hank of Scotland v. Tottenham. |1894| 2 Q.B. 715, held that where 
a customer pays a cheque to his hankers with the intention that 
the amount of it shall lie at one** placed to his creelit and the 
I'ankers carry the amount to his credit accordingly they become 
immediately holders of the cheque for value. The cheque in 
each of these eases was. as hen*, post-dated, so that they an* on all 
fours with this case. The total failun* of consideration for this 
cheque would be a good defence to this action if the plaintiff 
had not given value for it. On the above authorities. I would be 
justifie**! in deciding that the plaintiff is a holder for value by 
reason alone of the placing of its proceeds to the en*lit of the
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payee, but ita position is strengthened by the fact of the payment 
by it of the two cheques aggregating $39.50 on the sanie day un 
the strength of this deposit. The charging up on the next day 
of the payee's note held by the plaintiff might lie an additional 
factor in ascribing to the plaintiff the position of a holder for 
value but there is nothing in the evidence to shew whether or 
not its position with respect to this note was altered by the fact 
of credit Ix-ing given to the payees in their current account for 
the proceeds of this cheque.

It is much to be regretted that the defendant should lie called 
upon to pay this cheque, hut I can see no way to give him relief 
from the liability which, in my opinion, he is under in respect of it. 
and so the plaintiff must have judgment as prayed. The plain
tiff’s manager offered to apply on this claim the amount standing 
to the credit of the payee in a suspense account, and this. I hope, 
will be done, though 1 have no power in this action to so order.

A'. I). Maclean, for appellant; S. F. Field, for respondent.
The judgment of the Court was given by
Harvey, CJ.:—On June 3, 1919, the defendant agreed to buy 

some cattle from one Shaw representing Shaw & Mount itield 
Ltd. and gave a cheque for $600 payable to Shaw & Mount ificld. 
He desired however to inspect the cattle and for that reason dated 
the cheque June 5. On the same day he sold Shaw some cattle 
and received from him a cheque of Shaw & Mountifield Ltd. for 
$400. Why two cheques were given instead of one for the differ
ence is not very clearly explained by the defendant who was the 
only witness other than the plaintiffs’ local manager. The cheque 
for $600 was endorsed for deposit “Shaw & Mountifield Ltd. j*r 
H. R. Mountifield,” and was deposited to the company's credit 
in the plaintiff bank at Edmonton on June 4. There was then a 
slight overdraft and on June 5 a note was charged to the account 
which again left an overdraft. The defendant inspected the 
cattle and found them satisfactory but for some reason he never 
received them and on the 12th of June before the cheque had lieen 
paid by his bank he stopped payment. The plaintiffs sued and 
recovered judgment.

The only specific ground of appeal is that “the trial Judge 
erred in holding that the plaintiffs were holders for value in good 
faith and in due course." In this respect the decision of the
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English Court of Appeal in Royal Rank of Scotland v. Tottenham,
|ISM] 2 (j.B. 715, is very much in Jxiiut. In that raw a cheque 
drawn on August 3rd was poet dated August ltMh. It was 
dciKieited in the plaintiffs' I ank on August 8th and cheques wen- 
drawn against it on August 10 and 11. On August 10, the defend
ant gave notice to his bankers to stop payment and on the 11th 
theplaintiffsreceivednotice of the dishonour whereupon the cheque 
was charged back to the customer leaving a debit balance of about 
half the amount of the cheque. The plaintiffs recovered judgment 
for the full amount of the cheque which was affinned on apjieal. 
The Court held following a previous decision that the mere giving 
of credit on the deposit was gcssl consideration and that the 
hank thereby became holders for value. In the pn-sent case 
there is no doubt about the gcssl faith of the plaintiff or the 
negotiation l*-ing in due course.

But it is said that this cheque was never properly endorsed 
first liecause it is to a firm and is endorsed by a company and 
secondly liecause it is not properly endorsed even by the company.

The trial Judge finds that: “the cheque was evidently intended 
for the company,” and in my opinion the evidence of the defendant 
fully supports that. Two or three times he states that the cheque 
he received was from the same persons to whom he gave his 
cheque. Moreover, though there had been a firm of Shaw & 
Mountifield there is nothing to suggest that there was such a 
firm at the time of the transaction. It is clear as the trial Judge 
points out that by sec. 64 of the Bills of Kxchangc Art, R.S.C. 
1906, ch. 119, an endorsement by the company was a proper 
endorsement. Then by a resolution of the directors under the 
authority of a resolution of the shareholders both of which are 
produced at the trial it is provided that the bank may accept for 
deposit cheques, etc., “pur|>orting to lx- endorsed by any one 
director or the secretary or treasurer." This cheque was endorsed 
by Mountifield and the resolution shews that he was lioth a 
dim-tor and the secretary but it is said that he does not purport 
to sign as secretary or director but that is not what the resolution 
calls for. It says “purporting to lx- endorsed" not endorsed by 
some one “pur)K>rting to be" director. The provisions of the 
resolution as to the making of negotiable instruments is much 
mon- particular anil sets out the name of the officer with the
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designation of his office. This endorsement does purport to be 
made on behalf o* he company by one who is a director and 
secretary.

The defendant sought on the argument to raise another ground, 
vis.: that the defendant was discharged because the document 
being post dated was not payable on demand and was an ordinary 
bill of exchange and was not presented within a reasonable time.

In the case cited, the objection was taken that the cheque was 
in reality only an ordinary bill of exchange but no effect was given 
to it. This ground, liesides not Udng raised in the notice of 
appeal, is not directly raised by the defence, and there is no 
evidence directed to the time or circumstances of presentment 
to enable one to say whether June 12, the date of presentment 
shewn by the protest, was a reasonable time or whether it was, 
in fact, the first time of presentment.

I do not think any effect could lie given to this argument 
even if it could la* considered.

The appeal should lie dismissed with costs.
Appeal disrnisml.

WURZ v. DEVLIN.
iSiifikalchewan Court of .4/>/* «/, Hnultain, C.J.S., Lamont, J.A., ami 

Brown, C.J.K.B. May S, 19t0.

Contracts (JVC—402)—Sale or chattel—Innocent misrepresentation 
—Avoidance ok contract—Rights or parties.

An innocent misrepresentation inducing a contract will not sup|iort 
an action for damages, hut the party induced to enter into the contract 
may avoid it, and is entitled to lie put back in the position he was, at 
the time he entered into the contract.

Appeal by the plaintiffs from the trial judgment wiling 
aside a contract for the purchase* of a chattel and allowing damages. 
Reversed as to damages.

(i. //. Yule, for appellants.
H. F. Hogarth, for respondent.
The judgment of the Court was delivered by 
Lamont, J.A.:—The plaintiffs sue for the amount of two 

lien notes given by the defendant as the purchase* prie*e* of a gaso
line engine.

The trial Juelge found that the contract was induced by mis
representation and that the defendant was entitleel to have it
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set aside, as he repudiated it after a trial of the engine which 
disclosed the misrepresentation. In his pleading the defendant 
counterclaimed for a return of the notes sued on. and for special 
damages, lieing the wages he had paid experts during the trial 
of the engine, oil, gasoline and repairs. The trial Judge set 
aside the contract, and allow<»d the damages claimed on the 
counterclaim at $128.06. The plaintiffs now appeal.

There was, in my opinion, ample evidence to warrant the 
Judge in finding that the contract had l>ecn induced by mis
representation and that the dealings of the defendant amounted 
to nothing more than an exhaustive trial thereof. The defendant 
was, therefore, entitled to have the contract rescinded and the 
action dismissed.

Was he entitled to damages in respect of the matters set up 
in his counterclaim? The trial Judge did not find that the 
representation was fraudulent, although fraud was alleged, 
and there was evidence in support of it. 1 think, therefore, 
that we must proceed on the footing that the representation 
inducing the contract was made innocently. An innocent mis
representation inducing a contract will not support an action 
for deceit which is an action for damages for the loss sustained 
by reason of the misrepresentation. This was established in 
Derry et al. v. Peek (1889), 14 App. Cas. 337.

In referring to that decision, Lord Moulton, in Heilbut, Syvmns 
& Co. v. Buckleton, [1913] A.C. 30, at 49, said:—

The opinions pronounced in your Lordship' House in that ease she v 
that both in substance and in fonn the decision was, and was intended to be, 
a reaffirmation of the old common law doctrine that actual fraud was essential 
to an action for deceit, and it finally settled the law that an innocent mis
represent at ion gives no right of action sounding in ilamages.

In Harmon v. Knowles & Foster, [1918] 1 K.13. 608, Scrutton, 
LJ., at page 610, said:—

A statement may form |>art of a contract which the party making it 
promises to be true, or it may be an innocent representation of fact which he 
does not promise to be true, but which, if it was untrue in a material particular, 
and formed part of the inducement to enter into the contract, may give rise 
to a claim to rescind, but does not give rise to a claim for damages.

It would, therefore, appear to be clear that, in the case of 
a contract induced by misrepresentation without fraud, the 
party induced to enter into the contract may avoid the con-
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tract, but he cannot recover damages, as such damages can ht 
recovered only in action for deceit. He is, however, entitled 
to lie put back in the position he was at the time he entered into 
the contract.

This is stated by Bowen, L.J., in Newbigging v. Adam (1886), 
34 Ch.D. 582 at page 592, in the following language:—

If we turn to the question of misrepresentation, damages cannot be 
obtained at law for misrepresentation which is not fraudulent, and you cannot, 
as it seems to me, give in equity any indemnity which corres|x>ml.s with 
damages but, when you come to consider what is the exact relief
to which a person is entitled in a case of misrepresentation it seems to me to 
be this, and nothing more, that he is entitled to have the contract rescinded, 
and is entitled accordingly to all the incidents and consequences of such 
rescission. It is said that the injured party is entitled to be replaced in 
statu quo. It seems to me that when you are dealing with innocent mis
representation you must understand that proposition that he is to be replaced 
in statu quo with this limitation—that he is not to be replaced in exactly 
the same position in all resects, otherwise he would be entitled to recover 
damages, but is to be replaced in his position so far as regards the rights and 
obligations which have been created by the contract into which he has been 
induced to enter. That seems to me to be the true doctrine, and I think it 
is put in the neatest way in Redgrave v. Hurd (1881), 20 Ch. D. 1.

In Hedgrave v. Hard, 20 Ch.D. 1, the defendant was induced 
to leave hig place at Stroud and go to Birmingham and enter 
into partnership with the plaintiff, and agreed to purchase from 
him a residence, on the representation that the plaintiff's busi
ness was bringing in £300 to £400 per year. A short time after
wards the defendant ascertained that the representation was 
false, and refused to complete the purchase of the house. The 
plaintiff brought an action for specific performance. The defend
ant set up the misrepresentation, but did not allege that it hsd 
been made fraudulently, and he counterclaimed for rescission 
of the contract and a return of the deposit, and also for £100 
damages for trouble and expenses in removing from Stroud, 
and £200 damages for giving up his business there. The Court 
of Appeal held that he was entitled to have the contract rescinded 
and the deposit returned, but that he was not entitled to damages.

See also Whittington v. SeaU-Hayne (1900), 82 L.T. 49.
In 20 Hals., at page 744, par. 1755, the learned author points 

out the relief to which a person induced to enter into a contract 
by innocent misrepresentation is entitled if he desires to rescind. 
That relief is,
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an order rescinding or setting aside the contract, with or without a prefatory 
declaration, and, in certain social cases, to an order for the delivery up of the 
instrument in which the contract is contained or recorded to he cancelled, 
or for rescission of the conveyance by which it was completed; and to such 
further orders for repayment of money with interest, reconveyance and 
retransfer, indemnity, not being in the nature of damages, injunction, accounts 
and inquiries, rectification of any entry in a statutory register which other
wise would or might import liability, and generally, and otherwise, all such 
directions as, in the circumstances of the particular case, may be required 
for the purposes of complete restitutio ad integrum; which means that, on 
his part, the representee must also make all such corresponding repayments, 
retransfers, and reconveyances as are necessary to restore the statu» quo on 
both sides.

I am, therefore, of opinion that the api>enl should l)e allowed 
in so far as the damages awarded on the counterclaim are con
cerned. In other resects it will be dismissed. The defendant 
is entitled to have the notes sued on returned to him, and 
he will hand over the engine to the plaintiffs when it is called 
for. As the appellants fail on the main appeal hut succeed on 
the counterclaim, I would allow no costs of appeal.

Appeal allowed as to damages.

8ASK.
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EX PARTE CARVILL. N. B.
Sew Brunswick Supreme Court, Amteal Division. Hazen. C.J., and ------

White and Grimmer, JJ. February 20, 1920. S. C.
Municipal corpokationh (§11 C—134d)—By-law restricting building

AND USB OF GARAGES—“CHURCH OR PLACE WHERE ÜIVINE SERVICE
is conducted"—Meaning of.

A «-Impel resorted to only by certain members of a religious society for 
private worship, and the doors of which are not ojx*n to the public is 
not a "church or piece where Divine service is conducted" within the 
meaning of a by-law restricting the building and use of garages.

Application by way of eerliorari to quaah a by-law respecting Statement, 
the building and use of garages, and for a mandamus to compel 
the building inspector to grant a permit to erect a building to be 
used as a garage. The application was made to Grimmer, J., 
and referred by him to the full Court. Applications granted.

F. R. Taylor, K.C., supports rules.
The judgment of the Court was delivered by 
Gkimmer, J.:—This is an application by certiorari to quash a 

by-law of the City of Saint John intituled: "A law respecting the 
offensive occupation of buildings within the City of Saint John,” 
enacted by the common council on August 17, 1915, on the ground 
that the same is unreasonable and unjust, and for a writ of man-
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damns to compel the building inspector of said city to grant a 
permit to Mr. Carvill to erect a building on his land on the 
westerly comer of ('liff and Waterloo Streets.

The by-law referred to is as follows:—
Be it ordained by the City of Saint John, in common council convened, 

that hereafter the occupation as a public garage, livery stable, tannery, soap 
boilery or fertilizer manufactory of any building or buildings previously 
erected and now existing within one hundred and fifty feet of any church or 
place where Divine service is usually conducted, and the occupation for any 
of such purposes of any building or buildings hereafter to be erected within 
three hundred feet of any church or place where Divine service is usually 
conducted, is hereby declared to Ik; deemed offensive occupation of such 
building or buildings in any part of the City of Saint John.

Provided that the common council may grant special permission for 
such occupation of any such building when it shall be made to appear that the 
authorities of such church or place where divine service is usually conducted 
do not object thereto.

And be it further ordained that in view of the expressed intention of an 
applicant for iiermission to erect a building within such prescribed distance 
of a church, and to use said building when completed for one of the purposes 
forbidden by this by-law, it is hereby declared that the passage of this bv-luw 
is urgent for the immediate preservation of the public safety and public 
peace, and the same shall go into effect and operation forthwith.

The application was made to me for an order for writ of 
certiorari, as stated, in this matter on January 9, last. The 
affidavits of the above-named George Carvill and of Fred R. 
Taylor, K.C., were read in support of the motion, but I deemed it 
advisable to have the opinion of the full Court on the matter, 
and so referred the matter to the Court of Appeal. Upon the 
same being renewed in this Court, the affidavits used before me 
of said CarviU and Taylor, and of one Frank E. Williams, were 
read in support of the application, but no affidavits in reply were 
presented on behalf of the City of Saint John, nor of any others 
who might reasonably have been interested therein, to the ease 
presented by Mr. Carvill.

In accounting for the enactment of the by-law, it a)>]x*ars 
from the affidavit of said Williams that he was the proprietor of 
a lot of land adjacent to the Stone Church, so-called, on Carletoo 
St. in the City of Saint John, upon which a building known as 
the Mechanics’ Institute formerly stood. The same having heel 
destroyed by fire, Williams ii. 1913 decided to erect a garage- upon 
the site. He applied for a permit, but having had some differences 
with the then Commissioner of Public Safety of the city, the
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application was refused, the Commissioner it seems having stated 
that he, Williams, would never get. the permit. Thereupon, and as 
api>ears from the paru. 3 of the by-law, in view of the expressed 
intention of an applicant for permission to erect a building within 
such prescribed distance1 of the church, and to use» said building 
when completed for the purposes forbidden by the by-law, and 
to endorse and maintain the attitueic taken by the Commissioner 
the above by-law was passed. In Septemlier, 1910, and many 
times thereafter, Can ill, being the owner e>f a large» lot of land on 
the comer of Cliff anel Waterloo Streets, applied to one James W. 
Carle-ton. building inspector of saiel city, for a permit to erect a 
garage on the rear portion of his saiel lot, where it fronteel on 
Cliff St., but the said inspector refused anel still refuses to grant 
the- same, contending that the- by-law prohibiting the- erection 
aniemg other things of a garage» within three» hundivd feet e>f a 
chure-h or place where» divine» worship is usually conducted, 
prevented him from issuing the same-, or at all events he would 
not issue it without instruction from the- common council. There»- 
upon, Carvill made application te> the common council for an 
order to the- inspector te> issue* the permit which was opposeel by 
His Lorelship the Roman Catholic Hishe>p e>f Saint John, repre- 
sented hv attorney, anel afte-r a hearing the cemncil refused to 
issue- the permit anel the- same» has never Iwen issue»el, anel without 
it Carvill states he is unable to erect the- buileling and is deprived 
of the U neficial use of his property. The pretext, Carvill alle-ge-s 
in his affidavit, that was given at the- hearing In-fore the common 
council for the refusal to orde»r the* buileling inspector to grant the 
permit was that the Sisters of Charity used a buileling situate on 
Cliff St. oppoaite or nearly se> to his property as a chattel, but he 
state's as a matter of fact the buileling is only occasionally if at 
all re-sorted to by them on Sunday as a chapel, and that the- same 
was and is in no sense» a place» of public worship, anel that the 
doors thereof on the street are» seldom if ever o]x»ne»el, anel the 
same is not frequented on Sunday’s and other days by the public 
as a place of public worship, anel that the use* of his property as a 
garage* would lie of no possible hindrance» to the use» of saiel chapel.

Further, in para. 6 of his affidavit, Carvill states as follows:—
That there was no chure-h or place-where divine service in usually con

ducted within 300 feet of tluit jiortion of my property a# to which I applied
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for such building permit for the erection of euch garage, and upon which 1 
intended if permitted to erect such garage.

Also in para. 13:—
That the Roman Catholic Bishop of St. John has himself operated a 

public garage on said Cliff St. aforesaid, next door to said alleged chapel and 
much nearer than my proposed site, without any objection from the city ur 
anyone, and without a permit, notwithstanding such by-law, and haa also 
used a certain building on Cliff St. next door thereto as a bowling alley and 
place for assembling divers and sundry noisy and troublesome children, to 
the great annoyance of the public and of my tenants on the said lot, and that 
it is absurd to claas the use of a building on such street aa a garage an an 
annoyance at all comparable to the annoyance continuously created thereon 
by His Lordship the Bishop by his occupation and use of buildings in the 
immediate vicinity of said alleged chapel. That the said bowling alley la-ing 
directly across the street from where I propose to erect said garage effectively 
prevents by its noise the use of such lot for residential purposes.

Further, that the building inspector acting, as he claimed, 
under the said by-law, on December 6 last refused to grant a 
permit to him to erect a warehouse on his said property to be used 
as an automobile show-room, whereby he was entirely deprived of 
any beneficial use of said property.

It also appears from the Carvill affidavit that garages are 
operated on many of the principal streets of the said City of 
Saint John without being in any sense an annoyance or inconven
ience to the public or on public grounds objectionable, and that 
there is no offensive odour,annoyance,noiseordisturbance resulting 
from or incident to the reasonable operation of a garage, and the 
same should not be classed with such offensive business as a soap 
boilery or fertiliser factory. Also that the common council has 
recognised that the operation of garages within the city is not of 
an offensive character, for in many cases it had permitted the 
occupation of buildings for that purpose within 300 feet of a 
church, and this haa repeatedly occurred since the passage of the 
said by-law, and that the by-law being enforced in his particular 
case prevents him from enjoying the rightful and reasonable use 
of his property.

None of these statements or the facte alleged in the aftiilavits 
are, in any manner, questioned or disputed by the city or any 
other person or persons.

The three following grounds were urged before the Court for 
the granting of the motion, namely: 1. That notwithstanding 
the by-law the building inspector had no right to refuse the
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building permit. 2. That a private chapel resorted to (as it were 
for family prayers), only by the memliers of a religious society, 
cannot be legally considered to be “a church or place where 
Diiine service is usually conducted." 3. That in any event the 
by-law is unreasonable and manifestly unjust in that it deprives 
citiiens of Saint John of the beneficial use of their property, and 
also unwarrantably restricts the motor car. owners of Saint John 
in the use of reasonable facilities. If a garage can lie prohibited 
next to a church it could legally be prohibited next to any other 
building, and all beneficial use of property in the city at the whim 
of the common council could be prevented.

It was contended the inspector had no power to refuse the 
permit in consequence of the proposed or expected occupation of 
the building, he being concerned only with the building being of a 
proper type of construction, consistent with the public safety. 
The by-law relates to the occupation of any building or buildings 
erected previously to its enactment, and then existing within 
150 feet of any church or place where divine worship is usually 
conducted, for certain purposes, such as a garage, livery stable, 
tannery, etc., and the occupation for any such purpose of any 
building or buildings thereafter ereeted within 300 feet of any 
church or place where divine worship is usually conducted, and 
which when or if so occupied may be deemed and declared offensive 
occupation. But it, in no way, relates to the erection itself 
in the concrete of any building, nor in my opinion does it confer 
upon the inspector any discretion so far as a permit for the erection 
of a building is concerned, but is confined wholly and entirely 
to the manner of occupation of the building or buildings. The 
contention of the first ground must, therefore, prevail.

As to the second or third grounds, in view of my interpretation 
of the bv-law so far as this case is concerned, they are of little 
importance, but from the statements contained in the affidavits 
it cannot be seriously contended there is one tittle of evidence 
before the Court to shew that the proposed building on the Carvill 
lot comes within the purview of the by-law so far as being within 
300 feed of a church or place where divine worship is usually conducted. 
Carvill distinctly swears there is no church or place where divine 
worship is usually conducted within 300 feet of that portion of his 
lot where he proposes to erect a building, and that as to the chapel
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used by the Sinter* of Charity, it is only occasionally if at all 
resorted to by them on Sunday, and is not in any sense a plate 
where public worship is usually conducted, and that the ilnon 
thereof leading to the street are seldom if ever opened, and that 
it is not frequented on Sundays or other days by the public as a 
place of public worship. If these statements are true, and not 
Iteing contradicted or denied, I am permitted no discretion but 
to treat them as being true, then it can scarcely be seriously con
tended that the private chapel used, if it be so, by Sisters of 
Charity for private worship without even entering the same from 
the street, is a church within the meaning and intention of the 
by-law, and the inspector would not lie justified in refusing the 
permit on the second ground.

Having reached the above conclusions it becomes unnecessary 
to make a decision upon the third ground, but in view of the 
alisolute necessity at the present day, particularly in this com
munity, of the existence of buildings know as garages, to provide 
for the housing, care and repair of motor vehicles, which have 
liecome so necessary and are taking so prominent a part in the 
every-day business life, and of the circumstances disclosed by the 
affidavit a* well as by para. 3 of the by-law, which led up to its 
enactment, and that it cannot lie reasonably contended it was 
passed for the preservation of or in the interest of alleged publie 
safety and public peace, it may well lie that the common council 
should consider in the public interest the revocation and repeal of 
the by-law, which may at any time become a source of trouble 
as well as litigation, in that it might lead to an infringement of 
private interests and interfere with the rightful enjoyment of 
private property.

I also desire to state that the resistance offered on the part of 
the inspector and the city to the motion was confined solely and 
entirely to the reasonableness and justice of the by-law, and did 
not, in any way, or in any particular, relate to or answer the 
statement of faets presented by the affidavits or question the same.

I am, therefore, of the opinion that the order nisi to quash 
should lie discharged, but that an order alisolute should lie made 
for a writ of mandamus commanding the building inspector of the 
City of Saint John to grant a permit to the said George Cnrvill 
for the erection of a building on his land on the westerly comer
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of Cliff and Waterloo Streets in the City of Saint John, of sueh 
dimensions, materials and construction as an- consistent with law.

The applicant will lie allowed the costs of the motion liefore 
this Court.

SEIBEL ». GRAND TRUNK PACIFIC R. Co.
Swkatoheiran Court of A/i/hoI, Huultuin, C.J.S.. I.autant unit Bigehor, JJ.A 

May 3, HUD.
Plead!nu (fil J—231)—Statement <»r claim—Svm<TEXt'v or ai.i.m.x- 

tionh—Cache or action—Kvidence -Jcdoment 
A Htatement of claim which claims ilumuges “by reason of a fire started 

iiImin ilvfeii'lant's right of way by a railway locomotive'' ami in tin* 
alternative plea claims negligence and states that the defendants were 
negligent, in that they failed to maintain pro|ier fireguards, informs the 
defendant that the plaintiff will claim that a fire occurred near its right 
of way and that the plaintiff was injured thereby because the defendant 
had failed to properly maintain fireguards. Y lie ground of liability 
is not that the defendants started a fire but that they fail'll to maintain 
pro|ier fireguards, and the (tlaintiff is not limited to a fire arising from 
a spark from defendant’s locomotive.

Appeal by defendant from the trial judgment in an action 
for damages for loss sustained by reason of a fire burning oxer 
the plaintiff’s pasture and hay lands. Affirmed.

P. H. Gordon, for appellant; F. 11'. Turnbull, for respondent. 
The judgment of the Court was delivered by 
Lam ont, J.A.:—The trial Judge found that the fire which did 

the damage started lietween the defendants’ tracks and the 
fireguard, and that it spread over the fireguard by reason of tl<* 
omission of the defendant company to properly maintain the said 
fireguard. He further found that the spark which started the 
fire came from one of the defendants’ trains which passed shortly 
liefore the fire stated, and he awarded the plaintiff $7f>() damages. 
The defendants now appeal.

The grounds of appeal are of a technical character, of which 
only three need be noticed. They are: (1) That the cause of 
action upon which judgment xvas given in favour of the plaintiff 
was not the cause of action upon which the parties went to trial; 
(2) The statement of claim did not set forth any statutory duty 
on the part of the defendants to make and maintain fireguards 
or any breach of such duty; (3) There was no proper evidence 
liefore the Court of any order of the Board of Railway Com
missioners of Canada requiring the making or maintaining by the 
defendants of fireguards.
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1. In the first four paragraphs of his statement of claim the 
plaintiff claimed damages “by reason of a fire started upon the 
defendants' right-of-way by a railway locomotive." In para ô 
he alleged as follows.—

5. In the alternative, the plaintiff repeats paragraphe 1 to 4 hereof, Imth 
inclusive, and eaya that said damages resulted from the negligence of the 
defendant company, which negligence consista infer alia of the following: 
f (c) The defemlants failed to establish or maintain proper or any tire- 
guards along its right-of-way at the point where the fire occurred, or to keep 
the ground between its tracks and said fireguard, if any, free from all com
bustible matter.

The contention on part of the defendants was, that, as the 
plaintiff first claimed that the fire came from the defemlants' 
locomotive, and on the alternative plea repeated paragraphs 1 to 4, 
and then set up damages resulting from negligence, the only cause 
of action thus set up was damage from fire which came from the 
defendants’ locomotive, and that no issue was raised of fire arising 
from some other source and spreading to the plaintiff’s land by 
reason of the failure of the defendants to olwerve the order of the 
Railway Board in reference to fireguards.

This contention, in my opinion, cannot be maintained.
The plaintiff in his alternative plea claims damages for negli

gence and states in what respect the defendants were negligent. 
That plea informs the defendants that the plaintiff will claim that 
a fire occurred near its right-of-way, and that the plaintiff was 
injured thereby liecause the defendant had failed to properly 
maintain .fireguards. Under such a plea the plaintiff was not, 
in my opinion, limited to a fire arising by reason of a spark from 
the defendants’ locomotive. It was immaterial to him how the 
fire started. The ground of liability under this plea is not that 
the defendants started a fire, but that they failed to maintain 
fireguards. Under the circumstances of this case, if it were 
necessary, I should be prepared to hold on the evidence that the 
spark which started the fire did come from the defendants' loco
motive. The fire started fully 100 feet from the track on the side 
opposite to that from which the wind was blowing. The fireman 
of the train from Regina to Melville—from which it was contended 
the spark escaped—stated in his testimony that it was his duty 
to report any fires he saw along the railway. As he did not 
testify to reporting any, I think it may be taken that he did not
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see any. Ten or fifteen minutes after the train passed, the fire 
was noticed. At the point where the fire started the locomotive 
was going up-grade. It is common knowledge that under such 
circumstances the locomotive is likely to emit sparks. Smith v. 
London etc. ft. Co. (1870), L.R. 8 C.P. 14, 23 L.T. 878; Dutton v. 
CJV.ft. Co. (1915), 23 D.L.R. 43, at page 48, 28 Man. L.R. 493, 
19 Can. Ry. Cas. 72; (affirmed (1916), 30 D.L.R. 250, 21 Can. 
Ry. Cas. 294). No other reasonable explanation as to the source 
from which the spark came has been offered, nor do I think one 
can he. In my opinion, the proper inference to lie drawn from 
the evidence is, that the spark which started the fire came from 
the defendants’ locomotive. Compare Caledonia Milling Co. v. 
li.T.R. Co. (1909), 14 O.W.R. 394; Hearn v. Xelson <fc Fort 
Sheppard ft. Co. (1914), 8 W.W.R. 99; Kerr v. C./’.ft. Co. (1913), 
12 D.L.R. 425, 15 Can. Ry. Cas. 193, 18 B.C.R. 389; affirmed 
(1913), 14 D.L.R. 840, 16 D.L.R. 191, 49 Can. S.C.R. 33, 16 Can. 
Ry. Cas. 25.

The next contention was, that it was necessary on the part 
of the plaintiff to aUege the breach of a statutory duty where such 
breach was relied upon, and that an allegation of negligence did 
not cover such breach.

On this point the trial Judge said :—
Defendant's counsel contended that the failure to maintain the guards 

was a breach of statutory duty, and not negligence, and that uh the pleading 
raises the issue only as negligence, that he had not had an op|s>rt unity to 
meet the issue us a breach of statutory duty. Perhaps it is wrong strictly 
to define a breach of statutory duty as negligence, but the pleading seems to 
me quite sufficient to raise the issue.

The contention of counsel for the defendant is, I think, con
cluded against them by the judgment of the Privy Council in 
Blue & Deschamps v. Red Mountain R. Co., A.C. 301. In 
that case, Lord Shaw, who gave the judgment of the Court, said, 
at page 363:—

In the plaintiffs’ statement of claim it is averred that the defendants 
"started a fire on their right of way;” that the right of way was not kept 
"free from dead or dry grass, weeds, or other unnecessary combustible matter;” 
and that the fire “was started through the negligence of the company.” These 
allegations the company deny. Both parties refer to the provisions of the 
Railway Act, 1888, 51 Viet. ch. 29, and the Railway Act, 1903, 3 Edw. VII. 
eh. 58. By sec. 239 of the latter statute it is provided that “the company 
•‘hall, at all times, maintain and keep its right of way free from dead or dry 
grass, weeds, and other unnecessary combustible matter.” . . . It is
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plain that, if the company did not maintain and keep its right of way free 
from combustible matter, they directly contravened the substantive provision 
of the statute. This negligence the jury has affirmed.

As to an allegation of negligence covering the breach of a 
statutory duty, see also the Halifax etc. H. Co. v. Schuart: ( 19131, 
11 D.L.R. 790, 47 Can. 8.C.R. 590, 15 Can. Ry. Cas. 186.and 
Dutton v. C.N.R. Co., supra.

These authorities establish that a charge of negligence js 
substantiated by proving the breach of a statutory duty, where 
the failure to observe such duty was set up, even although there 
was no allegation that the duty was a statutory obligation.

The third objection was that the order of the Board of Railway 
Commissioners for Canada, No. 107 (ex. “A”), and the régulât inns 
requiring the construction and maintenance of fireguards (ex. 
“B”) had not lieen properly proved. Both were certified to lie 
true and correct copies of the originals on file with the Board. It 
was contended that the certificate should have gone further, and 
should have stated that they had been made or adopted by the 
Board.

Sec. 69, sub-sec. (2) of the Railway Act, R.S.C. 1906, ch. 37.* 
is as follows:—

2. A copy of any regulation, order or other document in the custody of 
the secretary, or of record with the Board, certified by the secretary to lie a 
true copy, and sealed with the seal of the Board, shall be prirnâ facie evidence 
of such regulation, order or document, without proof of signature of the 
secretary.

In my opinion both exhibits were sufficiently authenticated.
The appeal should, therefore, be dismissed with costs.
The plaintiff cross-appealed on the ground that the damages 

awarded were insufficient. In my opinion, the cross-appeal must 
be dismissed with costs. The plaintiff put in as part of his case 
a report on the fire made by the defendants' foreman, which 
contained the statement that the plaintiff claimed that he had 
lieen damaged to the extent of $5 per acre. This estimate of 
the damage the Judge evidently accepted, for he allowed $750 
damage to some 150 acres of hay land.

Appeal dimmed.
•See amendment 9-10 Go-». V. 1919, ch. 08. sec. 08.
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THE KING v. CURTIS.
Saskalr ht trail Court of Appeal, Houltaiu. C.J.S.. Xurlatids, Lamont ami 

Elu'ooé, JJ.A. March .10, 19to.
Theft (Si—1)— Prosecution for—Sale of land—Chop payment*— 

Failure to oki.iyer— Stated cake Sec. lull ('him. Code—
—( '< Iff TRACT— H REACH—Ll A 111 UTV.

Voder im agreement for side of land which requires the purchaser 
to deliver to the vendor or hi* assignee, one-half share of the crop* 
grown on the land in each year during the currency of the agreement 
the wheat in que*'ion belongs uniler the common law to the purchaser 
until it i* delivered in accordance with the term* of the agreement, and 
failure to *o deliver i* a breach of contract, not a criminal offence.
Case htated by the Judge of the Judicial District of Battleford 

for the opinion of the Saskatchewan Court of Appeal pursuant to 
section 1014 of the Criminal ( ’ode and amendments.

H. E. Sampson, K.C., for the Crown; P. H. (lordon, for 
accused.

The judgment of the Court was delivered by 
Havltain, C.J.S.:—The following case is stated by the Judge 

of the Judicial District of Battleford for the opinion of the Court:
The accused was tried before me on Deoemlier 22, 1919, on a charge of 

theft. At the conclusion of the trial, at the request of the acting agent of the 
Attorney-General, the following ease is stated for the opinion of the Court 
of Ap|ical of the I*rovinee of Saskatchewan, pursuant to see. 1014, R.S.C. 
1900, oh. 1441, and the amendments thereto.

The questions for the opinion of the Court an»:—
I. Having found that one John A. Gregory of North Battleford, Suskat 

chewan, sold to the accused the north half of section thirty-three (33) town
ship forty-five (45) range sixteen (10) west of the third meridian on crop- 
pavmcnt agreement dated April 8, 1916. And that the *aid agreement had 
been assigned by the said John A. Gregory to the Northern Trust* Co. of 
Winnipeg by agreement in writing dated May 16, 1916. And, that the 
accused had received due notice of the said assignment. And, that under 
the terms of the said agreement, the accused had to deliver to the said John 
A. Gregory-, or to his assignee at the elevator, or in cars at Prince or Hamlin, 
Saskatchewan, one-half share of the cro|is grown on the said land in each 
year during the currency of the said agreement commencing with the year 
1917. And that in the year 1917 the accused threshed eight hundred (800) 
bushels of wheat grown on the said land, one-half of which, lieing four hundred 
(400) bushels of wheat, he was required by the said agreement to deliver as 
aforesaid. And that the accused did not deliver the said four hundred bushels 
of wheat as required by the said agreement or account for the proceeds 
thereof to said Northern Trusts Co. or to the said John A. Gregory but 
appmpriated the said wheat to his own use. Whether I was right in finding 
the accused not guilty under a charge, that he did unlawfully steal a quantity 
of grain, to wit, four hundred bushels of wheat, the property of the Northern 
Trusts Co.

2. Having found as aforesaid whether I was right in finding the accused 
not guilty, under a charge that being in possession of eight hundred bushels 
of wheat, the property of the said accused and of the said Northern Trusts
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Co., in equal shams and being in ixieaession as joint owner with the said 
Northern Trusts Co., the ueeused did unlawfully and fraudulently sell and 
dispose of the said wheat and did unlawfully and fraudulently convert In Ids 
own use the whole proceeds thereof.

In mv opinion the trial Judge was right in finding the accused 
not guilty on both count*, for the following reasons :

Under the common law the wheat in question belonged 
absolutely to the accused until it was delivered to the vendor or 
his assigns. Until that was done, the Northern Trusts Co. had 
no property in the wheat. It only had a contractual right to 
its delivery. Failure to deliver on the part of the accused would 
only be a breach of contract and not a criminal offence. The 
provisions of an Act respecting Agreements for Payment to 
Vendors, Lessors and Others by Shares of Crops, 6 Geo. V. 1915 
(Seek.), ch. 34, do not, in my opinion, alter the law in this rcsjiect 
Sec. 3 of that Act is as follows:—

3. When lund haa been Bold under an agreement of Bale providing for 
payment of the purchase money or part thereof by the purchaacr delivering 
to the vendor a share of the nope grown on the said land or paying to the 
vendor the proceeds of such share, then, notwithstanding anything contained 
in the Chattel Mortgage Act or in any other statute, or in the common law, 
the vendor, his personal representative and assigns shall, without legist ration, 
have a right to the said crops or the proceeds thereof to the extent of the share 
or interest agreed to be delivered or paid over, in priority to the interest ci 
the purchaser, his personal representative or assigns in such crops or the 
proceeds thereof and to the interest of any other persons claiming through 
or under the purchaser, his personal representatives or assigns, whether as 
execution creditor, purchaser, mortgagee or otherwise.

The manifest intention of the statute is to protect tendon 
against persons claiming as execution creditors, purchaser* and 
mortgagees against the purchaser. As between the vendor and 
the purchaser it only gives
a right to the said crops or to the proceeds thereof to the extent of the share 
or interest agreed to be delivered or paid over, in priority to the internal of 
the purchaser, his iicrwonal representatives or assigns in such crops or the 
proceeds thereof.

These words do not seem to me to give the vendor any greater 
or further rights as against the purchaser than he has under his 
original contract. They certainly do not alter the legal ownership 
of the crop. The crop still remains the property of the purchaser 
subject to his contractual obligation to deliver a part of it to the 
vendor.

I would accordingly answer both questions in the affirmative.
Judgment accordingly.
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OVERLAND t. HIMELFORD.

Alturta Su/muu Court, Aji/uiluli tHrmnn, Hunvy, C.J., Stuart,
Beck anti lire, JJ. J un I, 1930.

Dower (f 1 C—17)—D<>whr Act (Alta.)—(Irani of land by iivmband 
and wire—Explicit disforition by wife—Bar by ehtopfel.

The Dower Act, 7 Geo. \\ 1917 (Alta.), ch. 14, hw. 4, dov* not prevent 
:i hunhand mid wife from togetlier. in the name inntruinent, «ranting 
certain lande for the lifetime of the hunhand and wife, and the wife 
having made a dintinet, w-parate and explicit din|nwitioa of her contingent 
life entate in hound by eetoppel.

Appe.al by plaintiffs from the judgment of Walsh, J., in an 
action by husband and wife to set aside a lease of land on the 
ground that the wife had not barred her dower. Affirmed by 
equally divided Court.

B. Pratt, for appellants; C. C. McCaul, K.C., for resjiondcnt. 
Harvey, C.J., concurred with Beck, J.
Stv.art, J.:—The plaintiff!, appellants, are husband and wife. 

The husband had acquired title under the Dominion homestead 
law to a certain quarter section of land, with the exception of 26'4 
acres on which there exists a valuable gravel pit and as to which 
there had been some icservation in the original homestead entry.

On September 18, 1918, a document was executed in which 
the plaintiffs were referred to as “parties of the first part” and as 
“hereinafter called the lessors" and the defendant as “party of 
the second part,” and in which, after reciting that William 
Overland was the registered owner of the land in question except 
the 26*4 acres, that there were on the land certain crops, stock, 
implements and improvements and that William Overland had 
applied for a patent to the 26\i acres it was witnessed that in 
consideration of the premises and of the sum of one dollar it w as 
agreed that “the lessor leases and immedirtely delivers up posses
sion" of the said lands unto the lessee including the 26 as soon as 
the lessor should receive a grant thereof, that the lessor “gives 
and grants unto the lessee during the term of this lease" the crop, 
stock and implements aforesaid, that the duration of the lease 
should be during the life “of the lessors or the survivor of them" 
and should commence on September 20, 1918, that the lessee 
should pay “the lessors" the yearly rental of $1,000 payable in 
monthly instalments of $83.34 each “and continuing during the 
duration of the lease which as aforesaid is during the life of the 
lessors or either of them or the survivor of them the said monthly
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payment of 383.34 each to he ]iaid 341.67 to the said William 
Overland and 341.67 to the said Kliialieth Ann Overland;" and 
that the lessee undertook to pay all taxes, to keep buildings and 
improvements in repair; to rare for the stork, implements and 
goods in a proper and workmanlike manner and would not |h-rr11it 
any wash-, etc. It was also by the document agreed that u|ion 
the death of the survivor of the li-ssors all the lands, goods and 
chattels aforesaid together with the increase if any of the live 
stock should “revert (sir) to and lie and become the absolute 
property of the lessee” and the lessors undertook and agnail to 
make no other or contrary disposition of the said lands and gisais.

The document contained certain other provisions relating 
to a right of re-entry which it is not now necessary to set forth 
in detail.

On March 4, Hllll, the plaintiffs liegan an action against the 
lessee in which they sought to avoid the lease on the gmunds, 
first, that the wife, lieing unable to read and write, had never 
acknowledged her signature apart from her husband as preseriM 
by sec. 7 of the Dower Act, 7 Geo. V. 1917, ch. 14, although it 
had lieen read over to her and all parties had Ix-en advised by the 
same solicitor in the presence of each other; secondly, that with 
respect to the 26 V4 acres there had Ix-en a violation of the Dominion 
homestead law against agreements before issue of patent; ami 
thirdly, that there had Itcen a forfeiture on account of a breach 
of certain alleged covenants in the lease.

The trial Judge dismissed the action and the plaintiffs are 
appealing.

At the hearing of the appeal, the second and third of the 
above mentioned grounds for setting aside the lease wen- held 
upon the facta to be untenable but judgment was reserved with 
respect to the question of the provisions of the Dower Act.

Sec. 3 of the Dower Act, 7 Geo. V. 1917, ch. 14, as it stxxxl in 
1917, reads as follows:—

Every disposition by act inter vivo» of the homestead of any married man 
whereby the interest of such married man shall or may vest in any other 
[icraon at any lime during the life of such married man or during the life 
of sueh married man's wife living at the date of such disposition shall he null 
and void unless made with the consent in writing of the wife aforesaid.

The words "homestead” and “disposition” are defined in the 
Act, sec. 2, and admittedly cover the facta of the present case.
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Sec. 4 of the Act reads as follows:—
Every disposition by will of such nmrricd man anti every devolution 

upon hie death intestate shall as regards the hnmcgtend of such married man 
be subject and postponed to an estate for life of such married man's wife 
hereby declared to be vested in the wife so surviving.

In Chôma v. Chmelyk (1918), 40 D.L.R. 731, 13 Alta. L.R. 
298, Scott, J., held that the true meaning of sec. 3, 7 (ieo. V. 1917, 
ch. 14, was not that the disposition should be utterly null and void 
to all intenta and purposes without the required consent in writing, 
but that it should be null and void only in so far as it affecta the 
interest of the wife under the Act. That ease was not ap|iealcd, 
and in 1919 by eec. 2, 9 (ieo. V., eh. 40, the legislature by an 
amendment made the section explicitly conform in meaning to 
what Scott, J., had said was its meaning as it stood liefore.

I am not sure that we should here find any legislative inter
pretation of the original Act I recause the action of the legislature 
in making the amendment is itself clearly open to two inter
pretations. My own observation has been that when the Court 
places an interpretation upon a statute whieh is satisfactory to 
the legislature and confirms its real intention it generally is 
satisfied to let the statute stand. No doubt the Legislature 
indicated by the amendment that it then thought the law ought 
to be as laid down by Scott, J., but Legislatures, like others, 
can have one intention at one time and another at another time.

And I have with much respect some doubt as to the correctness 
of the view expressed in Chôma v. Chmelyk, supra. In 1915 the 
Legislature had passed an Act called the Married Women's Home 
Protection Act, 5 Geo. V., ch. 4, which permitted a married woman 
to file a caveat in the Land Titles Office against the registration 
of any transfer or other instrument affecting the homestead as 
defined by the Act (sec. 2), which was “the house and buildings 
occupied by such married woman as her home . . and
the lands, and premises and appurtenances thereto occupied 
thereby or enjoyed therewith.”

The Act was obviously a rather crude attempt to prevent a 
married woman from being deprived of the enjoyment of the 
family home without her consent.

Two years afterwards the Dower Act was passed and was 
obviously a substitution for the former. Sec. 8 of the Act of 1917, 
7 Geo. V., ch. 14, repeals the Married Women’s Protection Act.

29—52 a.ua,
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But the word “homestead” is rontinued and it is again defined is 
meaning land “on whieh the house occupied by the owner thereof 
as his residence is situated.”

Then, whereas for two years a married woman could prevent 
alienation of this house, home or homestead by filing a caveat, 
the Legislature proceeded to enact that every disposition infer 
vivos of this homestead by a married man whereby the interest 
of such married man should vest in any other person should Is 
null and void without the consent in writing of the wife. And it 
declared by section 5 that for the purposes of the Act the residente 
of the married man should not be deemed to have lieen changed 
without her consent in writing.

I am liound to say that these expressions give me the impression 
that the Legislature was intending still to secure to a married 
woman the enjoyment of the family home during even «he hus
band's life unless she consented to change it. To substitute for 
the protection given by the Act of 1915, 5 Geo. V., ch. 4, crude a 
it was, a mere inchoate right of dower in the homestead was 
certainly to cut down considerably the protection and advantap 
previously given particularly in the case of comparatively young 
people or people in middle life.

To say that sec. 3 made the disposition null and void only « 
far as it affected the wife’s interest as created by sec. 4 is to assume 
that sec. 3 did not itself create an interest in the wife. It is to 
say that the section itself created no interest in the wife hern* 
it means that the forbidden disposition is to be null and void only 
as it affected to interest created by another section.

The Legislature may have changed its mind between 1917 and 
1919, as it had between 1915 tod 1917.

My opinion is that the Act of 1917, 7 Geo. V., ch. 14, w$ 
clearly intended to create a right in the wife to stick to her home 
and residence if she pleased even while her husband lived oni 
in addition to that to give her a life estate after his death notwith
standing any disposition by will or by the statutes affecting dis
tribution on to intestacy.

It is of importance to remember that neither the Act of 1915 
nor that of 1917 professed to deal with a married man's land* 
generally which were in older days all subject to dower. They 
deal only with the family home or residence. I think the amending
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Art of 1919 did not declare the law hut altered it to the detriment 
of the married woman. I think therefore the document was null 
and void even with respect to the occupation and enjoyment of 
the land during the husband's lifetime unless the required consent 
was shewn.

We have therefore to consider whether the udmitbsl absence 
of the acknowledgment of the wife apart from her husband is 
fatal.

1 think that it is. It seems as if the case should send one 
back to restudy the old, and by me at any rate forgotten, if ever 
known, 'aw of Upper Canada in respect to the bar of dower. It 
seems from such cases as Hill et ux v. Greenwood (1864), 23 U.C. 
Q.B. 404; Huffman v. Atkin (1853), 2 U.C.C.P. 423; Buck v. 
McCollum (1863), 13 U.C.C.P. 163. and Hooter v. \orthcote (1869;, 
20 U.C.C.P. 76, that by 37 Geo. III. 1797, ch. 7, any person 
entitled to dower might by deed executed alone or jointly with 
others release her dower but no such release should lie effectual 
unless such person should come liefore one of certain officials and 
lie examined touching her consent to lie barred of her dower and 
unless such official should find her consent to have lieen voluntary 
and free from coercion and so certify by endorsement on the deed.

Now I have no doubt whatever front the cases I have read that 
while the law stood thus the mere fact that the wife joined with 
the husband in a deed and executed it along with him was not 
sufficient to make the bar of dower effectual if there was no 
acknowledgment in the prescrilied form, because it appears that 
by 2 Vic. 1838, ch. 6, sec. 3, it was for the first time enacted that 
whenever a married woman should join with her husband in any 
deed or conveyance whatever wherein a release of dower is con
tained it should not be necessary to acknowledge the same liefore 
any Court, etc., and in Bonier V. NorthcoU, 20 U.C.C.P. 76, 
Gwynne, J., at 79, states that this statute was passed for the 
purjiose of affording still greater facility in barring dower than had 
been given by an amending Act of 3 Wm. IV., 1833, ch. 9.

So far, therefore, as any assistance is to lie derived from the 
old law of Upper Canada and the decisions in that Province I 
think these point to the necessity of an acknowledgment under 
our present Act even where, as in this case, the wife has joined in 
the deed.
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It is to lx* olwrvrd that thoro in nothing in the Ail prmiiliig 
that the wife may secure a oortifioato of title from the I-ami Till,, 
Offive for the estate which she is given. She might perha| s nq 
limier the I.ami Titles Act as it stem!» ilemnml a eertiliiiile nf 
title after the hiishamTs death hut it would appear to I, certain 
that, during his life she cannot register her interest. It is for this 
reason that her consent to some net whirl) may defeat it is n iiuind 
by the Act to lie given. A disposition liy the husband of I» 
interest, he being the registered owner of the whole fee simple, 
would uixin registration destroy her interest at least in fawnrif 
a person obtaining the ronveyanee without_notiee and grim* 
registration in his own name. 1 i i • k . >e

On the other hand, when' the wife has an estate of which she 
is the registered owner she |ioe*r*ars the certificate of title and 
under the iumlem statute law she can dispose of it as if a /> „n-«lr. 
And then- would in that rase lie much less danger of mull* 
influrner. But the introït or estate created by the statute is 
of a six-rial kind and should not lie looki-d upon ns one of the 
estates or inten-st with which the Lend Titles Act, ti Kdw.VII. 
UlOtl, eh. 24, deals. So far as she and her special estate or inten-st 
an- concerned, therefon-, I am of opinion that we ought not to 
think of it and her in the terms of the I .and Titles Art and with 
the idea of n-gistration in our minds. The Act, so far as her 
occupation and dower right an- concerned, throws us back In the 
condition of affairs lief on- the n-gistration laws.

If it is open to a conveyancer to avoid the protection given 
by the Act by merely a change in the form of the document, hy 
making the wife appear to lie a direct party then-to and by getting 
her to sign as a direct party the whole purpose of the statute 
would serin to me to be nullified.

The trial Judge thought that sec. 7 which provides for an 
acknowledgment was, aside from the necessity in case of n-gis- 
t rat ion, directory only. With much respect I cannot accede to 
that view. If the wife herself could get a certificate of I ilk- for 
her estate the case might lie different, but she cannot. And the 
statute after creating her interest proceeds to throw a protect» 
around it and that protection includes 1 think the necessity of an 
acknowledgment under sec. 7.



152 D LJt
Dominion Law Hkpokts. 435

Let prm idirif 
* Land Tit Iff 

* m 
cert ifivatv of 
to lie n rtain 
It is for this 
it is n-«|uircd 
si mud of Ins 
le fee simple, 

in faxoi rof 
and_ gilt in*
i e ►

of which she 
of title and 
' a ft tnt-nolt. 
»r of undue 
le statute in 
i one of the 
<> Kdw.VIL 
e or interest 
light not to 
ct and with 
i far ns her 
hack to the

‘ction given 
icmnent , by 
i h> getting 
the statute

ides for an 
se of régis- 
t accede to 
of title for 

And the 
i protection 
sanity of an

52 D.L.R.J

The whole Act should, I think, In* read together and putting 
secs. 3 and 7 together I think the effect is t he same as if t he words 
“executed for evidenced) as hereinafter mpiiivd” had followed 
the last words of see. 3.

Moreover, it is pertinent to point out that sir. U says that the 
consent may he emliodied in or endorse! ii]mui the instrument 
effecting the duqioeition. The effeet of this sirms to me to lie 
not that you are entitlinl to imply a consent from some general 
words in the instrument and from her execution of it hut that the 
consent is to lie either an indejiendently endorsed memorandum 
or an independent paragraph or clause in the instrument itself. 
The document in question here is neither. This iierluqw would 
lie admitted but the argument is that the wife was by no means 
consenting to the conveyance of her husband's interest but. was 
for herself conveying her own. But if that wen* so she should and 
would ordinarily have lieen a distinct “party." Instead of that 
she is with her husband, “party of the first part." That is a 
strange way to dcscrilw two persons, one of whom is to convey 
his estate and another to convey a separate and distinct estate 

I of her own. They are in effeet made both to do the same thing 
! which of course they cannot, do. Moreover, the parties are not 

referred to in the Ixxiy of the document as “parties of the first 
! part.” Strangely enough, although these parties of the first part 

are descrilied as “hereinafter called the lessors” when it comes lo 
tin* recitals there is therein not a single reference to the w ife I wing 
entitled to dower or indeed to the land I wing a “ homestead" under 
the Dower Act at all, Then again, when it comes to the I<xly 
of the agreement it says “the h*ssor leases and immediately 
delivers up iiossession, etc.," and “the lessor gives and grants 
unto the lessee the goods and chattels, etc." Even in one of the 
recital* it is said that the “ lessor has” agreed to give a lease.

1 do not think we can say that by inadvertence the singular 
was put for the plural in these sentences. The verbs are all put 

I in the singular as well and repeatedly ami w hen the term of the 
I lease is referred to the necessity of the plural is at once remcinlwrcd 
I apparently. The question might lie asked whether the wife even 
I as the agreement stands agreed to anything.

This is certainly a peculiar instrument to lw intrepreted as 
I intended as an assignment or conveyance by the wife of her right 
I °f occupation and of dower.
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In my opinion, to «ay the leant, even if it were possiUc to 
draft the doeument so an to appear to eonvey distinctly the wife', 
interest and so as to avoid necessity if an acknowledgment by 
having her execute it in that form—a proposition which 1 do not 
admit—I think it should only lie allowed where the doeument if 
made to contain a distinct and sjiecific reference to her interest 
so that upon reading it she would at onee understand that -he 
was parting with her special rights.

1 quite agree with what the trial Judge said in regard to th, 
great advantage of the liargain to the plaintiffs, and I ale. am 
inclined to think he was right as to the wife having understood in a 
general way at least what was Iteing accomplished by the agree 
ment. But although there seem really to tie no merit- in the 
particular case in favor of the female plaintiff my difficulty t- that 
we are interpreting for future cases where there may lie a hardship 
non-existent here, the meaning of this new legislation whirl), 
whether we agree with its policy or not (which is immaterial 
has been enacted to remove what was doubtless considered by the 
legislature some injustice in the position of married women with 
respect to their homes and to give them the power to restrain the 
husband from alienating them.

I think the Act intended that before a husband can do that 
the wife must consent and her consent must lie acknowledge! 
apart front her husband before the agreement or document I « wti « 
effective at all. To adopt the view of the trial Judge would, I 
think, simply substitute for this separate acknowledgment the 
decision of a Judge when the matter comes up in an action.

1 would, therefore, allow the appeal with costs and direct 
judgment to be entered for the female plaintiff declaring tk 
agreement null and void so far as it destroys her right of residue 
and occupation and enjoyment during her life but this subject 
to the condition that the plaintiffs return to the defendant tk 
payments already made.

In the circumstances, 1 would not allow the plaint ill even s 
reasonable occupation rent.

Beck, J.:—This case, an appeal by the plaintiffs Iront tk 
judgment of Walsh, J., calls only for a decision as to the prop» 
interpretation of the Dower Act, 7 Geo. V. 1917, ch. 14.
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That Act by see. 4 confers upon and vests in a married woman 
surviving her husband “an estate" (inferentially denominated by 
the Act “dower”) for “the life of suvh married man's wife" in the 
husband’s "homestead” that is (with some restrictions as to 
quantity of the land connected with it), the house occupied by the 
husband as his residence. Sec. 3 of the Act enacts that:—

Every disposition by sot inter riles of the homestead of any married man, 
whereby tk interest of sec* married man shall or may vest in any ol her ]*tsoii 
at any time during the life of such married man or during the life of such 
married man’s wife living at the date of such distiositinn, shall he null and 
void, unless made with the consent in writing of the wife aforesaid.

Then comes a provision to the effect that the residence of a 
married man shall not be deemed to have been changed unless 
the change in residence is consented to in writing by the wife 
(sec. 5).

Then a provision that such consent to a disposition or change 
of residence must be produced on the registration of the instrument 
and that such consent must lie formally acknowledged apan 
from her husband as being given of her owe free will and accord 
and without compulsion on her husband's part (sec. 6).

The instrument in question here is one by which the husband 
and wife together granted certain lands for the lifetime of the 
husliand and wife or the survivor of them at the yearly rental of 
$1,000: “which shall be payable in twelve equal monthly payments 
of $83.34 . . . continuing during th duration of the lease
which, as aforesaid, is during the duration of the life of the lessors 
or either of them or the survivor of them, the said month'v pay
ment of $83.34 to be paid til.67 to the mid William Overland (the 
husband) and HI.67 to the said Elizabeth Ann Overland (the wife).

It seems to me that the obvious purpose of the Act is to 
preserve the wife’s life estate in the homestead which she has 
contingent on her surviving her husband, where the disposition 
of the homestead is his disposition of his estate in the homestead. 
Unless she consents to his disposition, under the precautions laid 
down in the Act, her estate is preserved. Obviously the carefully 
guarded consent is to shield her from the persuasions—good or 
evil—of her husband to extinguish her contingent life estate 
merely at his request and without consideration to her.

This contingent life estate is certainly one which under our 
statutory laws giving her as full control over her real and personal
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estate as a feme-tole, she can dispose of by a disposition which js 
not that of her husliand hut her own disposition. Hhe can 
undoubtedly make her own contracts relating to such an estate 
and is subject to estoppel, that is, to lie prevented from making a 
claim to an estate, if, on all the facts and circumstances, it app-an 
to the Court that it is inequitable that she should do so. To hold 
otherwise would he to put a check upon the whole present «lay- 
current of legislation in favor of the equality of the sexes in regard 
to property and civil rights. A married woman could ileal 
independently with her inchoate right to dower under the old law 
and could be bound by estoppel. See Cory v. (lerieken (1810), 2 
Madd. 40; Hoig v. Gordon (1870), 17 Or. 599; Sartfield v. SarniitU 
(1802),22 V.C.Q.h.S9;AUen\.EdinburyhLifeInMuranetCo. (IK77), 
25 Or. 306; Cameron on Dower, 292, 378, 384-5.

Here, though it was comprised in the same document, the 
wife made a distinct, separate and explicit disposition of her 
contingent life estate for a continuing consideration payable to 
herself—a considerable portion of which she has already received. 
I hold she cannot withdraw from it Itccause of the want of the 
formal acknowledgment of consent mentioned in the statute. I 
hold so on three grounds: (1) The case is not contempla ted la
the Act—it is a disposition not by her husband but by herself; 
(2) She is Itound by her own contract; (3) She is bound by 
estoppel.

Our opinion on the other questions involved were, 1 think, 
made evident during the course of the argument.

1 would dismiss the appeal with costs.
ItEs, J.:—I agree with the conclusions of my brother Stuart 

in this appeal. Previous to the year 1915 the people of this 
Province had experienced a land boom, particularly in the cities 
and towns, with all its attendant speculation. The wives in. 
Allterta said, in effect, to the legislature, where this speculation 
affects our homes we want it stopped. We have a home in the 
morning but it is sold or mortgaged at night. Our husbands may 
deal with their lands as they please, subject only to their duty of 
providing us with a home which shall be placed beyond the risk 
of their speculation. These representations resulted in legislation 
in 1915 called the "Married Woman's Home Protection Act," 
5 Geo. V., ch. 4. The name of this Act is very suggestive, although
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it created no right of property in the wife. It gave her only a 
right of filing a caveat which forthwith e'ou.'ed the title, and 
prevented the hilaband from dealing with the land, in ho far as 
registration was required, from the moment the caveat was lodged.

This Act was followed and repealed in 1917 hy the Dower Act, 
7 Geo. V., eh. 14, and it is under that Act unamended that this 
appeal is to lie decided. Sec. 3 of the Art, 7 (ieo. V. 1917, eh. 14, 
concerns his dealing with the home by Acts inter ricot. Sec. 3 is in 
the following words:—

Even- disposition by act inter nios of the homestead of any married man 
whereby the internet of such married man shall or may vest in any other 
[tenon at any time during the life of such married man or during tire life of 
such married man's wife living at the date of such disposition shall lie null and 
void unlees made with the consent in writing of the wife aforesaid.

So far this legislation has created no interest in the wife, but 
by what is, in effect, a prohibition, it assures to the wife uninter
rupted enjoyment of the homestead from the moment of her 
marriage and only by her written consent can that enjoyment lie 
interfered with. Having secured the home to the wife during her 
husband's life the Legislature then proceeds by see. 4 to provide 
the same security for her in the event of her husband's death 
and grants to her a life estate. Then, realizing the influenec of 
the husband, arising under the marital relationship, the legislature 
surrounds the wife with a further protection by prescribing an 
imperative formality before she will Is- deemed to have consented. 
In my opinion there is no “consent” as required and contemplated 
under this Act which fails to comply with the formality pre- 
scrilied in sec. 7.

In the ease of Chôma v. Chmelyk, 40 D.L.lf. 731, 13 Alta. L.R. 
29S, I submit with great respect, that the trial Judge permitted 
the name “Dower" by which the Act is styled, to unduly influence 
his interpretation of the legislation. Save for see. 4, the Art 
would be more aptly intituled as in 1915, viz., “The Married 
Woman's Home Protection Act,” 5 Geo. V., eh. 4.

Appeal dismissed, Court evenly dirided.

Air*.
8. C.

Ovr.RLAKD
».

HlMELrOHD. 

Ivee, I.



440 Dominion Law Reports. [52 D.L.R.

n.b. r. v. r.
8. C. New Brunswick Supntm Court, Appeal Division, Haten, C.J., amt

White and Grimmer, JJ. April 23, 1920.

1. New trial ($ II—7)—Grounds for—Improper statements by counsel
IN PRESENCE OF JURY.

Statements improperly made in the present*» of the jury by defendants' 
counsel, that the Court of Appeal had decided, in a former trial, that the 
facts proved with reference to a certain incident did not constitute 
adultery, does not entitle the plaintiff to a new trial, if the jury, deciding 
the case on the evidence that was pro|ierly before them and up<m that 
alone, could not rightly have found for the plaintiff on the issue Ixraitse 
of the decision that such evidence was insufficient to sustain such charge.

2. Evidence (| XIII—1000)—Admissible for one purpose—Satisfyino
all rules—Consideration by jury in another Capacity-
Rules applicable.

When an evidentiary fact is gffered for one purpose and becomes 
admissible by satisfying all the rules applicable to it in that capacity, 
it is not inadmissible because it does not satisfy all the rules applicable 
to it in some other capacity and because the jury might impro|ierly 
consider it in the latter capacity.

3. Trial (§ II C—65)—Admissibility of evidence—Powers of Judge
and JURY.

Whenever the admissibility of evidence tendered depends upon ques
tions of fact, it is for the Judge to decide as to whether or not the cir
cumstances are such as to justify the admission of the evidence tendered, 
and the duty of the jury to give such weight to the evidence thus 
admitted as under all the circumstances they may decide it is entitled to,

Hrntcinrirt. Appeal by defendant from judgment of Crocket, J., Judge of 
the Court of Divorce and Matrimonial Causes, granting a new 
trial to plaintiff, after verdict found for defendant. Reversed. 

J. B. M. Baxter, K.C., for defendant.
M. G. Teed, K.C., contra.
The judgment of the Court was delivered by 

www, J. White, J.:—This is an aetion brought by the respondent against
the appellant for divorce, on the ground of adultery. It was 
first tried lief ore the Judge of the Court of Divorce and Matrimonial 
Causes without a jury in the month of January, 1918. The 
liliel as it then stood contained three distinct charges of adultery: 
1. With H. B., at St. John, in July and August, 1910; 2. With 
E. H., at Fredericton, in October, 1910; 3. With W. J. I., at the 
Golf Club, Fredericton, on August 31, to September 1, 1917.

The Judge found the third charge proven, and granted the 
divorce upon that ground, without making any finding as to 
either of the two other charges. From this judgment the resjind
ent appealed to this Court. The matter was argued in April, 
1918; and on June 21 following the Court gave judgment, allowing 
the appeal, setting aside the decree of divorce, and ordering » 
new trial. The judgment will be found reported in (1918)41 D.I..R.
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716, 45 ' .B.R. 505. SulwMiucntly, thv lilwl m anirndol by 
adding two additional chargea of adultery, via: 4. With K. W. 
at the aaid Ciolf Club, Fredericton, on the same occasion and date 
as with W. J. I. 5. With M. J. H., in 1610 and 1917, in divers 
plates, including Me.Xdani Junction.

No jileadingB on U'half of the defendant were served or filed
The defendant applied to have the issues of fact tried I «'fore 

a jury. The Judge of the Divorte Court refused to make an 
order for a jury. The defendant thereu|Hin apjiealed to this 
Court, which reversed the decision of the Judge of the Divorce 
Court, and held the defendant was entitled to a jury. This judg
ment will I* found reported in ( 161V) 45 D.L.H. 526. 40 N.B.H. 
259 at 279.

The action came on for a new trial lief on- Crocket, J., and a 
jury in the month of July, 1919. Upon this trial eight questions 
were submitted to the jury, which, with the answers given thereto, 
arc as follows:—

1. Did the defendant commit adultery with W. J. I., at the Golf House 
of the Fredericton Golf Club, on the night of August 31-Sept. 1, 1917? 
A. No. 2. Did the defendant commit adultery with F. W., at the Golf Club 
House on the night of August 31-Sept. 1,1917? A. No. 3. Did the defend
ant commit adultery with F. W., at her residence, on the morning of Sept. 1, 
1917? A. No. 4. Did the defendant commit adultery with H. B., at the 
City of Saint John, in the month of July or August, 1919? A. No. 5. Did 
the defendant commit adultery with E. H. F., at the City of Fredericton in 
or about the month of October, 1916? A. 5 say, No. 2 say, Yes. Ü. Did the 
defendant commit adultery with E. H. F., at the City of Fredericton, in the 
months of March or April, 1917? A. No. 7. Did the defendant carry on 
an adulterou* intercourse with M. J. B., at divers times and places, in the 
years 1916 and 1917? A. 5 say, No. 2 say, Yes. 8. Did the defendant 
commit adultery with M. J. B., at Me Adam Junction, in the month of July, 
1917? A. 6 say, No. 1 says, Yea.

After the jury had rendered their findings, Mr. Teed, counsel 
for the plaintiff, aaid that he would like to have an opportunity 
to consider what action he would take in the matter. Mr. Baxter, 
counsel for the defendant, then suggested that it might lie entend 
on the record that he had formally moved for dismissal of the 
liliel, and that consideration was reserved ; whereupon the Court 
said: “The liliel will not lie dismissed at present, and leave will 
lie reserved to move for a new trial or to make any other motion 
that may be deemed necessary.”

Sulwequcntly, the plaintiff moved More the trial Judge to 
set. aside the findings of the jury, and for a new trial, u|Hin the 
grounds following:—
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1. Improper admission of evidence and impro|)er questions by the 
defendant's counsel, (a) Improper questions and improper admission of 
evidence respecting the writer of a letter, and the evidence as to Mrs. L. on 
pages 29K to 302 of the stenographer's return, (b) Of the question# mid 
answers Noe. 102, 168 and 197, in the depositions of C. F. W. referred to on 
page 458H of the return, (c). Of the questions and answers in the examina
tion of Miss B. on liages 493 to 496 of the return. 2. Defendant’s counsel 
improperly stated in the presence and hearing of the jury that the Court of 
Appeal have decided that the facts proved with reference to the Golf Club 
incident did not constitute adultery. 3. Defendant's counsel improperly 
during the trial and in his address to the jury alleged and sought to set up 
adultery on, the i»art of the plaintiff, and confused, diverted and misled the 
minds of the jury as to the real questions at issue. (See pages 298 to 302— 
and 724.) 4. Misdirection of the trial Judge, in directing the jury on page# 
712-714 of the return that if they believed this letter from Mr. B. in evidence 
had not liecn received by the defendant, they should eliminate it from the 
case. 5. The findings of the jury upon all the questions submitted were 
contrary to the evidence and against the weight of evidence.

To those five grounds was added, by amendment allowed 
after the filing of the notice, a sixth ground, vis: “That the 
action was in properly tried before a jury, the provincial statute 
authorizing a jury to try contested matters of fact in a divorce 
case being ultra rires of the Provincial legislature.”

The trial Judge having taken time to consider, gave a written 
judgment granting a new trial u|>on grounds 2, 3 and 4. With 
regard to ground 1 (b), the Judge states that the three exceptions 
to the admission of evidence covered by that ground were aban
doned on the argument. He further states that, 
the evidence excepted to in (c) related to an incident described by Mrs. A. M. 
C. in her direct examination by plaintiff’s counsel, as to some one taking 
liquor clandestinely to the defendant’s house when Miss B. was living there. 
The plai.itiff# counsel having in his case introduced the subject to which tla
test imony excepted to was directed, I do not think he can now be heard to 
object that the subject was irrelevant. It developed nothing more important 
than a statement by Miss B. that Mrs. C. knew that the particular bottle 
of liquor in question was coming, and a possible suggestion that she was a 
party to its being brought to the house. Asm ruing that the matter was not 
strHIy relevant, I do not think that it could projierly bo held that any 
substantial wrong or injustice had been occasioned by the admission of the 
evidence excepted to, so that in no event could it Ire a suffiioent ground for 
setting aside the jury’s findings and ordering a new trial.

On the argument More this Court, no exception was taken 
to this part of tlr Judge's judgment.

The remaining exception (a), as stated by the trial Judge, 
applies to questions put to the plaintiff in crosfrexaminntioii 
regarding the authorship of a letter which was shewn to him l ut
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which was not offered in evidence; and. as to his association with B
the lady he admitted had written the letter. The Judge says: 8. <\

The question whs allowed only after it was pressed by ilefendnnts’ ,.
.tinsel, and only upon the ground that it might affect Its- credit of the 

plaintiff's testimony. I think now, having n-gard to the fact that tIk’ plain- F.
tiffs testimony bore so indirectly u|ain the issue# which were submitted to ------
the jury, and that the probability of the jilaintiff s affirmaiive answer affecting Whlt*’ 
the credibility of his testimony was so diaprojsirliniiatc to tlie danger of a 
jury in such a caae as this being blinded to the real issue by it, that I should 
not have allowed it even when the eounacl pressed it. The counsel's closing 
address to the jvry is not included in the return, but it is only necessary to 
read the statements made by him by way of argument in contending for the 
allowance of the question, as reported at jwges 300 anil 301, and the statement 
made by him, at the conclusion of the charge in requesting a direct cm which 
I cannot help but think he knew- I would not lie justified in giving, to see the 
use of which the defendant's answer was capable in the hands of an astute 
and effective advocate who might desire to divert the minds of the jury from 
the conduct of the defendant's wife, which alone was in issue in the caae.
The counsel's address to the jury and the statements referred to, however, 
are the subject of a substantive objection, which I shall deal with in its order.

On the argument before this Court, this exception (a) was 
argued in connection with ground 3; and, as I think it can be 
conveniently discussed in that ennneetion, I will deal with it when 
1 comp to consider ground 3. Tlie Judge refused to grant a 
new trial u|ton ground .5, stating that in view of the et inclusion» 
at which he had arrived upon grounds 2, 3 and 4, he did not think 
it was necessary for him to say anything further than that hail 
there lieen no other well-founded objections to the conduct of the 
trial, he would not have lieen disposed to have set aside the 
jury’s findings upon questions which were so obviously pure 
questions of fact, depending upon the credibility of witnesses;— 
and in that view I concur.

I imund ti. added by amendment, is not open to discussion on 
this motion, leeause, so far as this Court is eontemed, the question 
has already I sen decided by the juilgmcnt of this Court to which 
1 have already referred, as reported in 4.5 D.L.R. .5211, 4tl X.B.R.
2.59 at 279.

There remain, therefore, for consideration on this appeal, 
grounds 2, 3 and 4, and exception (a) unilcr ground I.

Dealing first with ground 2: it is advisable, I think, to slate 
the facts upon which this ground is band. These are to he 
found in the official stenographer's report, commencing at. page 
666. I quote:

443
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Mr. barter: In the first place I am going to ask Your Honor to direct 
the jury, as to what we call the golf club charge, that they must find for the 
defendant. The evidence relating to this charge does not substantially 
differ from the evidence given on the previous trial. As far as the charge of 
adultery with Dr. I. is concerned, it is absolutely denied both by Dr. I. and 
Mrs. F, the only two (arsons who could have any possible knowledge of it. 
with the exception of Mr. W., who didn’t give evidence at the previous trial. 
We now have his evidence—

The Court: Isn’t that entirely a question of credibility of witnesses'.’
Mr. barter: I think not. Whether Your Honor agrees or does not 

agree with the judgment of the Court of Ap|ieal in this matter, it is the law- 
governing this cast*.

Mr. Teed: Not on the facts now before the Court.
Mr. barter: I think so. Hazen, C.J., quoting from Allen v. Alim, 

(1894) P. 248 at 252, cites Sir William Scott in Loveden v. Loveden (OOtWj, 
2 Hagg. Con. 1 at 2, where he says . .

The Court: If the judgment of the Court is to be read, I do not think 
it should be read—

Mr. barter: I am going to read a proposition of law contained in it.
The Court: What is the pro|xwition of law?
Mr. barter: A jury in that case, like the present—
Mr. Teed: If you are going to read law to the Court, I ask that the jury 

be excluded.
Mr. barter: I never saw it done before.
Mr. Teed: I have heard of it being done over and over again.
Mr. barter: If 1 were going to read Chief Justice Hasen’s judgment on 

the facts, it would be different ; but I am not going to do that. I could gn 
and get the book containing Allen v. Allen and read from that—

The Court: If there is to be àny reference to any opinion expressed by 
Judges, upon the facts of this case or otherwise, the jury should be excluded.

Mr. barter: I am not going to do that.
The Court: I may say at once that the matter is entirely a question of 

the credibility—of the truthfulness or untruthful ness of the witnesses who 
have lieen examined before this jury. It is essentially a question of fact, 
and if I directed the jury to acquit I would be treating it as a question of law.

Mr. barter: I would say Your Honor should take that branch of the 
case out of the hands of the jury, and my reason is that the Supreme Court 
of New Brunswick has already decided that these facts do not constitute 
adultery.

Mr. Teed: No. The Supreme Court of New Brunswick has never had 
these facts before it.

Mr. barter: Precisely the same. However, the pro|>oeition of law I 
want to state at present is this: That a jury in a case like the present ought 
to exercise their judgment with caution—

Mr. Teed: I do object to any law being read to the Court now, except 
in the absence of the jury.

The Court: If you intend to read anything that amounts to an expression 
of opinion upon facts, which is always a question for a jury which hears the 
witnesses, the jury will be excluded.

Mr. barter: I have said I wasn’t going to read the opinion of the Suj ironie 
Court of New Brunswick at all—nothing that pertains to the facts of the 
case at all.
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The Court: I may say, ae fur a» tlmt is concerned that the judgment is N. B.
hatted upon an acceptance by the Supreme ('curt of evidence which 1 absolutely ^ ^
disbelieved, and I was said to have drawn certain conclusions from those _!_!
facts. The judgment is entirely a misconception of the case in that regard. K.

Mr. Baxter: I have already assured the Court that I do not propose to £
read the opinion of the Court of Appeal ; but it hapjicn* that in the judgment ___
of the Court there are certain quotations from decisions in other eases, and Whits, J.
those are all I propose to read.

The Court: The jury will he excused while citations are lx>ing read to the 
Court and questions of law argued. (Jury retires.)

The trial Judge in the course of his judgment, granting a new 
trial upon this and other grounds, ns stated, sava:

With respect to the second ground, Hoarding the reference made by the 
defendant’s counsel to the judgment of the Appeal Court U|sm the facts in 
relation to the Golf Club House charge, the ret urn shews that the counsel 
made the following statement, in the presence of the jury: “I would say 
Your Honor should take this branch of the case out of the hands of the jury, 
and my reason is that tin* Supreme Court of New Brunswick had already 
derided that these facts don’t constitute adultery." That statement was 
made after he had introduced the subject by asking me to direct the jury 
that they must find for the defendant on this issue, and stated that the 
evidence relating to that charge did not substantially differ from the evidence 
given on the previous trial, and that, whether I agreed or did not agree with 
the judgment of the Court of Appeal in this matter, it was the law governing 
this case. It was made too after I had plainly intimated that no reference 
should be made in the presence of the jury to any opinions expressed by 
Judges upon the facts of this case, and after I had stated my judgment that 
the matter was entirely a question of the credibility of wituoaaes, which I 
would not w ithdraw from the jury. There can be no doubt t hat the statement 
was one which should not have been made in the presence of the jury, for it 
was susceptible of no other meaning than that the Court of Appeal—the 
Court of last resort in this Province—had already considered the same question 
which the jury was sworn to try, upon the same evidence which the jury had 
heard, and had decided that it was not sufficient to warrant a verdict of 
adultery. It was quite as objectionable as if counsel had read the judgment 
of the Apjieal Court, with its expressions of opinion and conclusions upon the 
questions of fact which it discussed. Had the counsel read the opinions of 
the Chief Justice upon the question of fact, he would undoubtedly have 
contravened the rule laid down by the unanimous judgment of the Supreme 
Court (Barker, C.J., Landry, McIxmmI and White, JJ.), in Harr in v. Jamieson 
(1909), 39 X.B.R. 177, at pages 190 and 191.

He then refers to and quotes from the judgment in Harris 
v. Jamieson, supra, and gives a summary of the reasons which, 
as set forth in the judgment in that caw*, led the Court to refuse 
a new trial. Afterwards he goes on to say:

It is quite evident, therefore, under the rule above quoted, that had the 
opinions of Hasen, C.J., as to the facts concerning the Golf Club charge, as 
expressed in the judgment on appeal, been read on the trial in the presence 
of the jury, the defendant could escape a new trial only by shewing that,
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notwithstanding the improper reading of such opinions, there were some 
such special reasons as those pointed out in Harris v. Jamuson, why the cause 
should not be sent down to another trial.

Since the trial Judge deals with the ground now under con
sideration, as indeed he does with l>oth other grounds upon which 
he granted a new trial, very fully, and as his judgment will doubt
less be published in our reports, I do not think it necessary to quote 
further from his judgment upon the question 1 am now discussing.

This Court, by its judgment already referred to, as reported 
in 41 D.L.R. 739, 45 N.B.R. 505, held that the evidence adduced 
on the first trial of the cause was insufficient to sustain the finding 
which the trial Judge had made, that the defendant was guilty 
of adultery at the Golf Club House. 1 did not hear the argument, 
or take part in that judgment; but, so long as that decision remains 
unreversed, I think it must he accepted as law, binding upon all 
the Courts of this Province. Taking the summary of the evidence 
as given in that judgment, and comparing it with the evidence 
given on the second trial, I think it appears that on all material 
points there is no sulretantial difference between the evidence on 
the two trials. Mr. W., one of the parties who was at the Golf 
Club with the defendant and Doctor I. at the time the alleged 
adultery was committed, was not called as a witness on the first 
trial. He did give evidence on the second trial, but his testimony, 
so far from adding to the evidence given upon the first trial any 
additional proof going to shew that adultery was committed by 
the defendant at the Golf Club House on the occasion referred to, 
rather tends to corroborate the defendant’s denial that any 
adultery took place on that occasion. The trial Judge, in his 
judgment now under consideration, does not, as I understand him, 
claim that there is as a matter of fact any substantial difference 
between the testimony given on the two trials, with reference to 
the charge of adultery at the Golf Club House. Nor, upon the 
argument, did counsel for the respondent point out any sul> 
stantial variance between the testimony given on the first trial 
and that given on the second. As I understand the judgment 
of the trial Judge, the error which he thinks the counsel for the 
defendant committed was, not in moving to have the case, so 
far as it depended upon the charge of adultery at the Golf Club, 
withdrawn from the jury, but was in using in the presence and hear-
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ing of the jury, language which, in effect, alleged, first, that the 
facts proven in relation to the Golf Club charge were sulistantiallv 
the same on both trials, and secondly, that the Court had decided 
that these facts did not constitute adultery.

As the extract from the official report aliove set forth shews, 
while Mr. Baxter, on the one hand, made the statement quoted 
by the Judge, Mr. Teed immediately followed by stating that 
the Supreme Court of New Brunswick never had these facts 
before it. Assuming the jury in this case to have been one of 
ordinary intelligence, I do not think that after hearing the Judge’s 
charge they could have entertained any idea that they would lie 
justified in deciding this case upon the mere statement of counsel 
that the evidence in the case then liefore them was substantially 
the same as that given on the previous trial. But assuming 
that the counsel for the defendant was not justified in using the 
language which he did in the presence of the jury, I do not think 
his doing so entitles the plaintiff to a new trial under the circum
stances in this case, even though it be also assumed that the jury 
were thereby influenced to find as they did in favour of the defend
ant upon the charge of adultery at the Golf Club House. And 
my reason for holding that view is, that had the jury decided the 
case on the evidence which was properly liefore them, and upon 
that alone, they could not rightly have found for the plaintiff 
upon that issue, because this Court decided, in the judgment 
referred to, that such evidence is insufficient to sustain a charge 
of adultery. It is true, that in granting a new trial, the Court 
did not send the case back for trial only upon the other two issues 
contained in the libel, but upon all the issues, including the charge 
of adultery at the Golf Club. In taking this course the Court, 
doubtless, had in mind the fact, that it might be possible on a 
second trial to secure the evidence of W. who was present at the 
time of the alleged offence; and likewise, that possibly some 
additional or different evidence might be adduced upon the new 
trial which would warrant the jury in finding that adultery had 
been committed at the Golf Club House. But now that we 
have before us the evidence taken upon the second trial, it seems 
to me that the Court could not, consistently with the judgment 
already rendered, do otherwise than hold that this evidence is 
insufficient to sustain the finding of adultery on that occasion.

30—52 D.L.*.
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Coming now to the second ground u]>on which the trial Judge 
H. C. hold that a new trial should be granted, viz: that numbered

j. ground 3. As appears by the official re]>ort, the defendant's
counsel, in the course of his cross-examination of the plaintiff,

----- shewed him a paper and asked—“In whose handwriting is thaï1
The witness at first refused to give the name of the person who 
wrote the document, whereupon Mr. Baxter asked his Honour 
to direct the witness to answer. The Court having stated that 
he thought Mr. F. should answer the question, the witness stated 
t! at the writer was Mrs. L. The witness stated, in answer 
to further questions, that this lady was a widow and lived 
in London, and that he first met her in June, 1917. Both 
counsel having stated that they thought he was mistaken as to 
the date, and Mr. Gregory having asked if it was not in December, 
1916, when he was convalescent in England, when his wife was 
then», that he first met Mrs. L., the witness said that he might 
have, he was not sure. Then come the following questions and 
answers:—

Q. Tills particular letter that I shew you—did you ever receive that? 
A. No. Q. Were you in corres|)ondence with her? A. Yes. Q. Did she 
commonly address you as “darling”?

Mr. Gregory: I object. My friend is addressing himself to an idea 
of conveying to the jury some impression of improper conduct on Mr. R.’s 
part, because the question indicates it.

Mr. Baxter: You are entirely mistaken so far.
Mr. Gregory: It indicates that. Mr. R.’s conduct is not involved in 

any issue that is before the Court.
The Court: The matter has no relevance at all, in my judgment, except 

as bearing upon the credibility of the witness. It has no bearing upon the 
issues involved in the case.

Mr. Baxter: The point is this: The whole way in wliich this witness 
looked upon the relations of married people with others, it seems to me. is 
fairly under review. Some men—for instance, in the case of B.—would have 
raised a tremendous row about the receipt of money, but apparently he thought 
that was perfectly all right to do, and found no fault with his wife for doing 
it. Now there is the same standard, 1 think, and if he thinks il is all right for 
an unmarried woman—a widow—to write to him, using affectionate terms mid 
discussing certain to-pics, and all that, he can scarcely draw a worse inference 
from a man writing in similar terms to his wife. I presume the jury will lie 
asked to infer from these things that she was guilty of adultery with B.

Mr. Gregory: Certainly.
Mr. Baxter: Now I want to shew that instead of adultery being t|,e 

inference, the husband knew of these things, and that he, the most interested 
man in all the world, didn’t draw that inference, and thought those relations 
were quite proper for him to have with other women, as well as his wife to 
have with other men. I suggest, too, that until Mrs. L. appeared on tjj



52 D.L.R.] Dominion Law Reports. 449

scene there was no discarding of this unfortunate woman who was a victim N. B. 
of intemperance, but when a new star appeared he was all through with
“Betty;” and this is very pertinent. on cross-examination, in view of what my J_
friend brought out about the occurrences in London. F.

The Court: It has no bearing uj>on the issues in this case, it ap|>ears to t'- 
me. and the only |x>int is as to whether it has any effect upon the credibility 
of the witness. If you desire to press the question, 1 will allow it. White, J.

Q. (Question read as follows): Did she commonly address you as 
“darling”? A. Occasionally, (j. Was it sort of understood that if you 
were successful in obtaining a divorce from your wife that Mrs. L. would 
become Mrs. R.?

Mr. (Gregory: I object to the question on the legal ground that it has 
nothing whatever to do with this case. Mr. It. may be perfectly willing to 
answer it, but if he has any desire to refrain from answering it, 1 submit he 
is perfectly within his rights.

The Court: I shall not require the witness to answer the question.
Q. Will you answer it or will you not? A. No. Q. You refuse to 

answer it? A. Yes. Q. I presume you cabled this lady about the result of 
your divorce case when the decree was granted, did you not? Objected to.

The Court: That question will be excluded.
Mr. Baiter: It is open to him to answer or not, as he pleases?
The Court: Yes.
Q. Do you refuse to answer that? A. Yes. Q. Had you met this lady 

before your wife arrived in England? A. I don’t remember exactly : possibly 
I did. I don’t remember when I met her, exactly. Q. Did you introduce 
her to your wife? A. I think so. I think she was in the hotel one day and 
met her there. Q. At all events, you knew her before you told your wife you 
were all through with her? A. No, I knew her very slightly at that time— 
hardly knew her at all. Q. The acquaintance has ripened, has it? A. Some
what.

At or near the conclusion of the Judge’s charge to the jury, 
Mr. Baxter addressed the Court as follows:—

Mr. Baxter: Another matter: There is nothing on the pleadings with 
reference to the plaintiff, and, as Your Honor properly says, there are no 
charges against him. I would ask Your Honor to direct the jury that if they 
find in the testimony facts from which they can properly infer that adultery 
has been committed by the plaintiff with anyone, that he disentitles liimself 
to relief m this case.

The Court: I would not direct that, from the fact that there are no 
charges. Mr. R. might have met them.

I find it somewhat difficult to summarize the grounds upon 
which the trial Judge came to the conclusion that a new trial 
should be granted upon this ground 3, and therefore at the risk 
of prolixity will quote from his judgment more fully than I would 
otherwise* have done. Thé Judge says:—

The third ground involves the alleged improper statements of defendant’s 
counsel, to which I have already referred in considering the objection under 
the first ground, to the questions put to the plaintiff in cross-examination,
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as well ns ntlior iiiiproiier nlatenient* alkfpd to have ts <n made1 hv him in Ins 
Hosing address to the jury.

He then quotes from Mr. Baxter's statement the portion which 
I have above italicized, and proceeds:—

This slaloment plainly implied that the letter which the counsel had 
shewn to the plaintiff, but which was not in evidence and was not offered in 
evidence, was in similar terms to the letter written to the defendant by the 
co-respondent named in the last two questions. It cannot surely be seriously 
contended that counsel had any right to make such a statement concerning 
a letter whi<h he produced to a witness on the trial, but which he did not so 
much as offer in evidence. Indeed, the only questions which were put to the 
plaintiff in regard to the letter were those which appear on page 298 of the 
return, as to the handwriting it was in, and the further question on page 299 
which elicited the answer that he had never received it. There was not 
a word ns to date or how or to whom it was addressed. The implication of 
the counsel’s statement was beyond all question that this letter was addressed 
to the plaintiff and was in similar terms to the letter which had been written 
to his wife by the co-respondent named m the last two charges, ami which 
letter was then in evidence and had been rend to the jury. Then there was 
the further statement that until the writer of the unproved letter “appeared 
on the scene there was no discarding of this unfortunate woman (the defend
ant), who was the victim of intemperance, but when a new star appeared he 
(the plaintiff) was all through with ‘Betty’ (the defendant).” This statement 
was made after the plaintiff had been shewn the unproved letter and identified 
the handwriting, but before any evidence had been given concerning the 
plaintiff’s associât ion with the writer. This latter evidence disclosed that 
at the time the plaintiff and defendant finally separated in London the former 
had known the woman very slightly, and that any intimacy which existed 
had developed afterwards. Although there was nothing disclosed in any 
part of the case to warrant it, the counsel clearly suggested, I think, to the 
minds of the jury, by the statement above quoted, that an improper intimacy 
existed between the writer of the unproved letter and the plaintiff at the time 
the latter told his wife in London that he was through with her, and that this 
was the reason he then discarded his wife. The plaintiff’s answers to the 
questions which had been allowed in cross-examination only as going to the 
credit of his testimony were not treated as in any way bearing upon the 
credibility of the plaintiff’s testimony, but were used entirely for the purpose 
of attacking him as a husband, and, I think, of creating a suspicion or impres
sion in the jury’s minds that he himself, both before and after he separated 
from h's wife, had been guilty of infidelity.

Now, reference to what 1 have quoted from the stenographer's 
report will shew that these statements of counsel for the defendant 
upon which the Judge animadverts, were made in argument 
addressed to the Court, in answer to Mr. Gregory’s objection to 
the defendant’s question, “Did she commonly address you as 
darling?” I do not think that the language used by Mr. Baxter 
in the argument must necessarily be construed as intended to
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convey the impression that they were proven faets, hut rattier 
as matters which he would have the right to adduce evidence to 
establish. I find it difficult to believe that so astute and able 
a counsel as Mr. Gregory, if he had understood these statements 
to lie made as matters of fact, rather than of argument, would have 
allowed them to pass unchallenged and without objection. The 
Judge holds that the statements were improperly made, and that 
the jury were in all probability unduly influenced by them. At 
all events no objection was made at the time, to these statements 
of defendant's counsel which the Judge hoi s to have lieen so 
improper and so liable to influence the jury that he considers them 
to lie sufficient ground for a new trial. The objection not having 
lieen taken at the trial could not, 1 think, lie properly entertained 
by the Judge on motion liefore him subsequently for a new trial. 
Moreover, in view of the Judge's charge in this ease, 1 think the 
jury, unless wholly wanting in intelligence, cannot have failed 
thoroughly to understand that they were to try the issues u|ion 
the evidence liefore them and not ii]ion any mere statement of 
counsel. unsup)>orted by pro)ier evidence.

As to what is said by the Judge to the effect that counsel for 
the defendant improperly made use of evidence submitted u]ion 
the sole ground that it went to the credibility of the witness, for 
other pur]loses than that for which it was admitted, 1 quote from 
Wigmore on Evidence, vol. 1, ch. 2, see. 13 (page 42). The 
author says.—

When an evidentiary fact is offered for one purpose and becomes admis
sible by satisfying all the rules applicable to it in that capacity, it is not 
inadmissible because it does not satisfy the rules applicable to it in some other 
capacity and because the jury might improperly consider it in the latter 
capacity. This doctrine though involving certain risks is indisjiensable as 
a practical rule.

In support of this rule the author cites Willis v. Bernard 
(1832), 8 Bing. 370, and two American cases: The People v. Doyle 
(1870), 21 Mich. 221’, and The State v. Farmer (1892), 84 Me. 
440, and then says:—

Here the only question can be what the projier means are for avoiding the 
risk of misusing the evidence. It is uniformly conceded that the instruction 
of the Court suffices for that purpose; and the better opinion is that the 
opponent of the evidence must ask for that instruction; otherwise he may be 
supposed to have waived it as unnecessary for his protection.

The view thus expressed by Wigmore is in my opinion a correct 
statement of the law. The trial Judge says:—
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N- B. It is j,l!p tu nay that luvaiisn I told the jury that the plaintiff's run.i.
"7 was not in issta- and tlmt tliey hail no concern with the jilaimiff s omuii

__.* exi-cpt in an far as it might hear ti|*in thr question of thi- rmlildlity of tin
F. testimony he had (dvt-n touching the at-ven questions eUtih it was their dun
e. to answer, the jury was not pmitalily intliu-nred in any way by tla-se stalr-

tnents. There is no presumption, to my knowledge, that a jury las'lls i|„, 
White, j. direetiona of a trial Judge.

It is undoubtedly, I think, a fart within the experienee of 
judges, that juries do not always obey or follow instructions given 
to them by the Judge; hut, unless there is to Ik1 fourni in the eon- 
duet, or findings, of the jury, something to indicate that they 
have disregarded an instruction given to them by the Judge, n 
must I think, tie assumed that they followed the instructions given 
them. In the present ease there is nothing to indicate that the 
jury failed to obey the instructions given very forcibly anil very 
clearly by the trial Judge.

The trial Judge in dealing with ground 5, in a passage from 
his judgment which I have already quot'd, concedes that : 
hail there been no other well founded objections to the conduct of the trill 
than thoee resting on grounds 2, 3 and 4, he would not have liecn dis|*isr,| 
to set aside the jury’s finding u|*>n questions which were so obviously pun- 
questions of fact depending entirely upon the cnslihility of witnesses.

In other words, the jury might, in all respects, have followed 
the directions of the Judge and yet reasonably have answered the 
questions submitted to them exactly as they hate done. Upon 
the mere supposition that the jury may not have heeded the 
directions of the Judge, I do not think we would lie justified in 
granting a new trial.

Coming now to the third and last ground, upon w hich the 
new trial was granted (ground No. 4 in the notice): The letter 
referred to was proved to be in the handwriting of Mr. B., a man 
of wealth, and reads as follows:—

(Reads letter.)
It was proved that the defendant first met Mr. B. in 1912, 

at Dalhousie Junction, and that sulisequentlv, in 1913, Mr. 11. 
came to Fredericton, called at the plaintiff's house and was 
there introduced to the plaintiff by the defendant, and remained 
for a day and night as the guest of the plaintiff and his wife. The 
plaintiff says that at different times he (Mr. B.) “would run into 
Fredericton on the noon train. He would usually be down here 
on business. 1 think always he was when he made these side trips,
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anil I sa v him half a dozen times." “(). As a visitor at your 
house?” “A. Yes. He nearly always stayed at our house, as & C. 
our guest, and perhajis all the time.” jr

The plaintiff states that Mr. B. thus visited at his house four 
or five times, on all of whieh he was at home and that he does not 
know of Mr. B. making any such visits when he was not at home, 
though later in his evidence he says he recalls one occasion when 
the defendant mentioned to him that B. had visited at his home 
when he was absent. He further says that on one occasion 
Mr. B. solicited his consent to the defendant's going with her 
sister to Queliec; that the defendant and her sister accordingly 
did go to Queliec with Mr. B., and did this with the plaintiff’s 
consent, the plaintiff testifying that at that time he had no sus
picion of any improper intimacy lietwcen his wife and Mr. B.

It further appears from the plaintiff's own evidence that when 
he and his wife were in England, Mr. B. sent the defendant as a 
Christmas present a draft for one hundred pounds; that the 
plaintiff took this money and put it to his credit in his bank 
account; and that on another occasion, when the defendant was 
going to Boston, Mr. B. gave her some money to assist in defraying 
her expenses.

But without attempting to review or summarize all of the 
evidence, it is sufficient, I think, to say, that apart from the 
letter in question, there is nothing in the testimony which would 
justify a jury in finding that adultery had been committed by the 
defendant with Mr. B. On the other hand, if it were proven 
that Mr. B. wrote the letter in question, and that the defendant 
received it, then the jury, taking the whole testimony together, 
might very reasonably have found that the defendant had lieen 
guilty of adultery with Mr. B., as charged in the plaintiff's liliel. 
The plaintiff, lieing at the time under examination as a witness 
on his own liehalf, testified that he received this letter from 
M. McC., a domestic formerly in his employ, whose attendance 
he had lieen unable to procure, as she had disappeared from 
Fredericton and her whercalioutH were unknown. The letter 
was tendered in evidence by the plaintiff's counsel, and the Judge 
expressing great doubt as to its admissibility, received it in evi
dence, subject to the objection of the defendant's counsel. After 
this letter was thus received in evidence the trial was adjourned
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**' for some (lavs, owing to a sudden dines-, of the plaintiff's counsel.
R- C. and when the trial was resumed Mr. Teed appeared in the case

F. as plaintiff's counsel for the first time, in place of Mr. Gregory,
”, who continued too ill to attend. M. McC. was produced as a

----- witness on liehalf of the plaintiff, and testified that she had found
this particular letter in the defendant's lied room, in a house where 
the defendant had resided; that the letter when first she found it 
was in an envelope addressed to the defendant; that it had a postage 
stamp on it and had come through the post and was opened. 
She says she did not preserve the envelope, hut kept the letter, 
and aliout Septemlier 26, 1918, gave the same to the plaintiff. 
The defendant in the course of her examination identified the 
letter as lieing in the handwriting of Mr. B., but, in answer to 
questions put to her upon direct examination, she testified that 
she never was in jiossession of the letter, and that it was alieolutvly 
strange to her, although she stated that prior to the trial she 
had seen a copy of it. She further testified that at the time the 
letter would lie received in the ordinary course of post, she was 
in St. John with Miss T., and remained there for aliout three 
days. No objection was made by the plaintiff's counsel to the 
giving of any of this testimony by the defendant. In the course 
of his charge the Judge said :—

In the first place, with reference to this letter: The letter is in evidence 
because of a finding that it had come into the jiossession of Mrs. R. If the 
letter did not tome into the possession of Mrs. R., it would not be evidence, 
in my judgment ; but I admitted the letter upon evidence which was adduced 
and because of presumptions which I thought the law carried. My view of 
the law was that if a letter passes through the mail the presumption is that it 
reaches the party to whom it is sent; and this letter was dated at the Chateau 
Frontenac, an hotel in the City of Quebec, on July 5, 1916; it was produced 
by Mr. R., the plaintiff, who received it from a servant who had been employed 
by him as a servant for the both of them at one time, and who later, when 
Mrs. It. was preparing to leave Fredericton, was in the house and cleaning the 
house for her—employed by Mr. R.—and the letter was admitted in evidence 
upon, as I thought, a jtritnâ facie case being made out that i* had reached 
Mrs. lt.’s possession, because I don’t think any Court would presume that a 
letter was wrongly opened by a jierson to whom it was not addressed, and 
had never reached the possession of the person to whom it was addressed. 
So it was admitted; but since that evidence was adduced, Miss McC. has 
been upon the stand and sworn where she found it—that it was found in the 
R. home; that when she found it, it was in an envelope addressed, “Mrs. 
C. F., Rose Hall, Fredericton,” and that there was a post stamp on it; that 
the envelope was oj>en at the time, and that it was found in the gathering up 
of paliers in her lied-room, as I remember her evidence; she wasn't sure
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whether it was in a book-ease or about a book-ease or something. Now Mrs. 
R. has been upon the stand and said that that letter was not in faet received 
by her. If you believe that that letter was not received by Mrs. It., then I 
think I will direct you that you will have to eliminate it from the ease. If, 
however, you l>elieve it was received by Mrs. It., then it becomes necessary 
to consider it as evidence. But do you believe that Mrs. It. did not receive 
that letter? Do you believe that it is probable that that letter—probable 
or i>o8sible that that letter, which Mrs. It. swears herself is in Mr. B.’s hand
writing, addressed in the way in which it is and enclosed in an envelo|>e 
addressed as Miss McC. says it was addressed, was received at that time and 
opened by Miss McC. or by anyone else, and kept all tliis time, without Mrs. 
It. ever having received it? If you believe she received it, then you may 
consider it as evidence; and if you do, it is for you to draw the inferences 
which you think may fairly and reasonably and nat urally be drawn from any 
statements that are contained in the letter.

In his judgment now before us on appeal, the Judge says:—
I think also that I was not justified in directing the jury, as I did, that 

if they believed the defendant’s statement that she had not received the letter 
indicated in the fourth ground they should eliminate it entirely from the case. 
It was my duty as the trial Judge to deeide the question of fact upon which the 
admissibility of the letter de|xmded, viz, w hether it had been in the imssession 
of the defendant.

And in sup]»ort of this view he cites Bartlett v. Smith (1843), 
11 M. & W. 483, 152 E.R. 895; Doe dem Jenkins v. Dawes (1847), 
10Q.B. 314.

It is, I think, established l>eyond question that when evidence 
is tendered and objected to it is for the trial Judge to decide 
whether the evidence is pro]>erly admissible. When the question 
of admissibility depends upon facts which arc not in dispute, 
it is entirely a question of law which the Judge» has to determine; 
but it not infrequently happens that the faet, or facts, ujxm 
which depend the admissibility of the evidence is or are in dispute; 
and in such case it is necessary to decide the faet or facts in dispute 
in order to determine whether the evidence objected to is properly 
admissible. Under our system of trial by jury it would tend to 
confusion, and indeed lie almost impracticable, to require that 
whenever the admissibility of evidence tendered dejxmds ujxm 
questions of fact, these facts should be determined by the jury 
Ijefore the evidence tendered is received. It has, therefore, been 
held, and is well settled, that it is for the Judge to decide as to 
whether or not the circumstances are such as to justify the admis
sion of the . evidence tendered. His decision in no way affects 
the right and the duty of the jury to give such weight to the 
evidence thus admitted as, under all the circumstances, they

N. B.
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Nl *• may dpcitle it is entitled to. See Wigmore on Evidence, vol. 1,

s- C. eh. 3, see. 29 Ijiage 92), and eases there cited, including Wright
f v. Tatliam (1837), 7 Ad. & HI. 313, at 407, where Tindal, C.J., 
y says:—

------ The Judge who presides ut the trial, by admitting this evidence is nut
iVhits, J. determining, nor hns he any right to detennine, the question of the competed, y 

of the testator. That is a question which the jury are to decide, after tIn
détermination of a long course of conflicting evidence. All that the Judge lias 
to detemdne is, whether a particular piece of evidence is, ut a particular 
period of the cause, atlmiasible for the consideration of the jury as the matter 
then stands.

Take the common ease of an action upon a promissory not»-, 
the making of which is denied by the defendant. The note 
lieing tendered in evidence and objected to, it is for the Judge to 
decide whether or not there is sufficient evidence of the making 
of the note to warrant him in placing it before the jury. But 
the Judge’s finding that there was evidence of the making of the 
note sufficient to warrant its being placed in evidence, in no wax- 
affects the right or duty of the jury to find upon the evidence 
whether or not in fact the note really was made by the defendant. In 
Stowe v. Querner (1870), 5 L.R. Exeh. 165, where the action was 
upon a policy of marine insurance, the defendant pleaded among 
other things that he did not become an insurer as alleged. Bramwcll, 
B., in delivering juu/ment said, at 157 :

In this case the question which was argued before us yesterday arose 
thus:—during the trial of an action on a poli< . if insurance it became necessary 
to produce the jiolicy, and the plaintiffs gave evidence of a duly stamped 
policy having been executed, and of its bei in the possession of the defendant. 
Notice to produce had also been give V|M>n its lieing called for, however, 
the defendant declined to produce ml thereu|Min the plaintiffs promised 
to read a document which purjxirted to lie a copy, and which they had received 
from the defendant's broker. The defendant objected, and offered to dis
place the effect of the evidence of the existence of the policy which had been 
given by the plaintiffs, and to render the copy inadmissible by shewing that 
no policy had ever been executed at all. The Judge refused to hear this 
interlocutory evidence, and allowed the document to be admitted and read. 
We are all of the opinion that he was right. If the objection on the part of 
the defendant had been that there was a policy, but that it was not stamped, 
it would perhaps have been well founded. But here it was objected that 
there was no policy executed at all; an objection which goes to the entire 
ground of action, and one which, if it had prevailed, might have left the jury 
nothing to decide. . The distinction is really this: where the
objection to the reading of a copy concedes that there was primary evidence 
of some sort in existence, but defective in some collateral matter, as, for 
instance, where the objection is a pure stamp objection, the Judge must,
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before he admits the eopy, hear and deteri line whether the object ion is well 
founded. But where the objection poes to shew that the very substratum and 
foundation of the cause of action is wanting, the Judge must not decide upon 
the matter, but receive the copy, and leave the main questions to the jury.

The remaining three judges, Martin, B., Bigott, B., and 
Clvashy, B., concurred.

In the case Before us, as I have already pointed out, there is, 
apart from this letter, no evidence upon which a jurv could reason
ably find the defendant guilty of adultery with B. If the jury 
believed that the letter had been received by the defendant then 
the whole evidence would have lieen such that the jury might 
reasonably have found the charge of adultery proven. And it is 
easily conceivable that the contents of the letter might have lieen 
such that the jury, if they lielieved it had been received by the 
defendant, could not, in view of the other testimony in the case, 
haw reasonably come to any other conclusion than that adultery 
had been committed. The reception or non-reception by the 
defendant of the letter in question, although not technically one 
of the issues raised by the libel, is really the only matter which 
the jury had to try in determining the issue as to adultery with B. 
In other words, the question as to the reception 01 non-reception 
of the letter is sutwtantially at issue. In Hitehivs v. Hard ley 
(1871), 40 L.J., P. & M. 70, L.R. 2 P. & D. 248, 25 L.T. 163, the 
head note states: —

The only question at issue before the jury, in an administration suit, 
was whether M.D., through whom the defendants claimed, was legitimate. 
In the course of their ease, which was ojicned first, they tendered his declara
tions in evidence. The plaintiffs objected to the admissibility of these 
declarations, and tendered evidence on the mire dire, for the purpose of shewing 
that the declarant was not a member of the family. The Court being of 
opinion that the defendants had made out a jrrimâ facie case of the declarant's 
legitimacy, admitted the evidence of the declarations, and rejected the 
evidence on mire dire tendered by the plaintiffs.

Lord Penzance says, at page 71:—
It is inqtossible to lay down an abstract rule on the subject, for each 

case must be determined by its own facts. It cannot be denied that a strong 
primA facie case has been made out of the declarant’s legitimacy, and I think 
it will be 1 >ctter that I should at once admit these declarations. The jury, 
however, will understand that they will ultimately have to form their own 
opinion upon the matter, in the full light of the whole of the evidence. I rule 
that I am sufficiently satisfied of the declarant being a meml>er of the family, 
for the purpose of admitting the declarations, and 1 reject the evidence 
tendered by the plaintiffs on the mire dire.

If I may Ik* permitted to say so, I think the judgment in that 
case correctly states the law. In admitting evidence, the admi

ts B.
s. c.

F.
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*• sibility of which depends upon disputed facts, the Judge merely
8. C. decides that certain facts are sufficiently established to justify

K the submission to the jury of the evidence objected to. But in
j; the case lief ore us there is this additional fact to lie liorne in mind,

----- that the Judge had already admitted the letter in evidence, when
the testimony of the defendant was tendered and received, denying 
that she had in fact received the letter. No objection was made 
by the plaintiff's counsel to the reception of this evidence, nor 
did he at the trial make any objection to the Judge’s instruction 
to the jury, that if they believe the defendant’s statement that 
she had not received the letter, they should eliminate it entirely 
fiom the case. For the reasons I have stated, I think the Judge 
erred in granting a new trial upon this ground.

The Judge in his judgment states that because of the provisions 
of sec. 5 of the Act of Assembly 2 Edw. VII., 1902 (N.B.), ch. 19. 
which provides that—“Questions of fact arising in proceedings 
in the said Court shall if the Judge of the Court deems it proper 
be tried and determined by the verdict of a jury’’—he felt some 
doubt as to whether he might not have lieen justified in that 
Court, though it could not be justified at Nisi Prias, in leaving 
it to the jury to determine whether or not the letter in question 
had lieen received by the defendant. Referring to this section 
he says:—

Although at first blush this would seem to give the Judge the right In 
submit to the jury for determination any question of fact arising on the trial, 
if he should deem it proper so to do, upon consideration of the terms of the 
whole section 1 am of the opinion that it was not the intention of the legis
lature that these words should apply to any such collateral questions of fact 
as might arise with reference to the admissibility of evidence.

As to that, 1 wish simply to emphasize what I have already 
said, that in my opinion, while the evidence as to whether the 
letter was received or not by the defendant, might fairly lie 
regarded merely as a collateral fact in determining whether the 
evidence was admissible or not, yet, when the jury came to con
sider the weight of the evidence, it remained no longer a collateral 
fact, but a question directly and vitally affecting the issue which 
they had to try.

I think the appeal should lie allowed with costs.
Appeal allowed.
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ROHOEL v. DARWISH.

Albvrta Nupniiu Court, AvyrUatc Itirtaion, Han't it, C.J., Stuart,
Berk and Ives, JJ. June 1, 1920.

Interpleader ($ 11—20)—Claimant’s evidence not iielikved by trial 
Judge—No evidence of ownership of goodh—Power of Judge
TO REJECT EVIDENCE.

Iii .an interpleader action where the claimant to the goods is a very 
much interested witness and where his evidence is seriously impeached 
by cross-examination, and the execution debtor is in Court but is not 
called by the claimant it is within the Judge’s right to reject and officially 
disbelieve the claimant’s evidence in into if he does not believe him, 
although there is no evidence of ownership in the judgment debtor.

Appeal from the trial judgment in an interpleader action on 
the ground of wrongful rejection of evidence. Affirmed.

C. C. McCaul, K.C., for appellant.
Frank Ford, K.C., for respondent.
Harvey, C.J., concurred with Ives, J.
Stuart, J.:—There is a very valuable property right involved 

in this case.
It seems to me to be going rather too far to say that the trial 

Judge ought to have lielieved the claimant but I am so fully 
convinced by a jie rusai of the evidence that he had some important 
interest in this property and was not a mere employee of, or a 
mere dummy for, the execution debtor that I feel very reluctant 
to confirm the judgment lielow which absolutely deprives him 
of all interest whatever.

( hving to the illiteracy and foreign race of the claimant and the 
admitted necessity of having an interpreter brought in so that 
he could better understand and lie I letter understood I think the 
passages in the record lief ore us which on the face of them undoubt
edly make him appear untruthful should not tie held as strongly 
against him as might lie done in the ordinary case.

Of course, from one point of view it may appear just that the 
claimant should lose all if by pure perjury he attempted to claim 
all when that was not the true situation.

But I gather from the remarks of the trial Judge in his reasons 
for judgment that he was under the impression that he ought not, 
in the state of the record, to consider the possibility of a joint 
ownership but was obliged either to award everything to the 
claimant or to deny him everything.

1 should myself have felt very strongly inclined to entertain 
a suggestion that the Court should order a new trial upon some
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terms so that the Judge might eonsider directly whether the 
claimant had not at least some interest in the goods and what that 
interest, if any, was. In ll'itt v. Stocks (1917), 33 D.L.R. 519, 
10 Alta. L.B. 512, this Court adopted that course itself ujKin the 
evidence as it stood and gave the execution creditor a charging 
order on the debtor’s interest as that was found on the evidence 
to lie.

There was one person in the court house who certainly knew 
the facts; that was the execution debtor. Appar ntlv I with 
counsel were afraid to call him and no doubt they each had good 
reason to lielieve that in refraining from doing so they were acting 
in the liest interests of their respective clients. The trial Judge 
undoubtedly acted according to the older traditional rule of the 
Courts in allowing the two counsel to conduct their ease as they 
saw fit. But I think this is just one of those cases in which there 
would lie absolutely nothing objectionable in the trial Judge 
himself calling a witness whom he knew to have knowledge of the 
facts in controversy and who was right there in the court house-, 
asking him questions himself and letting both counsel examine 
and perhaps cross-examine, unless a strong leaning in favour of 
one side were revealed by the witness. This Court has decided 
that a Judge has a right to call a witness and it does seem to me 
that the present is just exactly a case where it would be advisable 
to do so, a case where in order to decide according to the very 
right and justice of the case the Judge would be justified in turning 
from the position of a mere umpire in the proceedings to that of a 
keen investigator on his own account. It is by no means unlikely 
that something might have been revealed which would have led 
to a clcarei view of what the relative position of these two men, 
these two foreigners, actually was.

Owing, however, to the views held by the other memliers 
of the Court I do not care to press my view further and will 
therefore concur in dismissing the appeal.

Beck, J.:—This is an interpleader between an execution 
creditor of one A. A. 8. Darwisb and H. A. Darwish the claimant; 
the execution creditor I icing the plaintiff and being so of course 
by reason of the practice settled by this Court in Dickson v. 
Podersky (1918), 39 D.L.R. 584, 13 Alta. L.R. 110. The issue 
was tried before Hyndman, J., who gave judgment in favour of 
the execution creditor. The claimant appeals.
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The subject-matter of the issue is a quantity of raw furs valued 
at aliout $3,(XX). The furs were seized in the business premises 
of Sigler and Richardson Fur Co., Ltd., in Kdn ion tori, on Dccem- 
lier 11, 1919. The company's business was the Inning and 
selling of raw furs; occasionally they sold on commission. Sigler, 
a member of the company, had seen the furs in what he called 
A. A. S. Danvish’s office; negotiations for the company’s purchase 
of them took place but the parties could not agree U|xin the price. 
Then it was arranged that A. A. S. Darwish should have space 
in the company’s store where he might leave the furs for the 
purpose of their lieing sold in the customary way by competitor)' 
bids by way of tender to lie put in by persons recognized as fur 
buyers and whom according to custom the company would notify 
that the furs were open to competition. The furs wen1 placed 
in the company's store in pursuance of this arrangement and 
while there under this arrangement were seized by the sheriff.

On evidence to the foregoing effect the ease of the plaintiff— 
the execution creditor—was closed. Obviously, the plaintiffs 
reap'd iqion possession by the debtor as establishing the ownership 
of the furs in him.

The claimant H. A. Darwish is the nephew of the debtor 
A. A. S. Darwish. They are lioth Syrians. Their mother tongue 
is Arabic. It is obvious that H. A. Darwish’s knowledge of 
English outside of ordinary everyday affairs is quite limited. The 
trial Judge intervened more than once suggesting that he did not 
understand counsel’s questions and during the course of his 
evidence an interpreter was introduced. He himself says that 
he cannot read or write either Arabic or English, except that he 
can make out a few words and can sign his name in Arabie.

The business of getting furs has been carried on in this country 
for a great many years and its general methods are quite well 
known. For the most part the furs are obtained in trade for 
goods. In earlier days this was practically always the case. 
Some large traders had stores or spicks of goods at various points 
in the north country. The smaller traders obtained the goods 
they intended to trade at Edmonton, and ordinarily all furs were 
brought to Edmonton for sale there or for trans-shipment to, 
eg., England or New York. In more recent years owing to 
greatly increased settlement in the north country purchases of
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furs are sometimes made for cash and sales are sometimes made 
at northerly pointa.

Though it does not appear very clear it seems that A. A. S. 
Darwish probably did engage in fur buying or fur trading, but 
his principal business seems to have lieen that he kept a store in 
Kdmonton and seems to have kept in stock the classes of goods 
required by fur traders t rading in the north, but it must be evident 
that the store business did not continue after the executions in 
question here came into the sheriff’s hands. Hohoel v. Danish 
(1918), 13 Alta. L.R. 180, is the ease in which one of the execution 
creditors obtained judgment; by reference to the file 1 find that 
judgment was signed June 28,1917, and execution issued September 
7, 1917. On the other hand, H. A. Darwish says that he himself 
has been trading in furs for several years. It was only counsel's 
question that limited him to 1915 as the first year. He says:—

Q. When did you begin touting in furs'.' A. I begun long ago and we 
kept it up about the time we formed the company in 1917. Q. Where were 
you trading in 1915 and 1916? A. I used to trade in furs in the north country 
in the Peace River. Q. Were you in partnership with your uncle at that 
time, A. A. 8. Darwish ? A. No, we were not in company. Q. Hail your 
uncle any interest in your trailing in the north country in 1915, 1916, 1917? 
A. I used to buy dry' goods and other goods from him and used to take them 
there and trade them and when they (I) came back I used to pay him off 
everything I owed him, but nothing else. There was no partnership con
nections. Q. Waa any person associated with you in trading in the north 
country in 1915, 1916, 1917? A. Yes, onoe. I went in partnership with 
another man; we bought goods from Mr. Darwish (A. A. 8. Darwish) and 
we went north together; I and the other man. Q. Was the other man Hud 
Alley? A. Yes, Bud Alley.

(In efoes-examination): Q. In settling with Bud Alley did you get 
$1,500 from Bud Alley? A. When I dissolved partnership with Bud Alley 
each had $1,100; but I hail a team of homes and sleighs and trunks and other 
articles that 1 sold that came to over $400.

Bud Alley was called and fully confirmed the foregoing evidence 
of H. A. Darwish, saying that they went north in Decentlier, 
1915, and returned in April, 1916.

It does not appear what H. A. Darwish did in the winter of 
1916 anti 1917. As to 1917 he says in substance that having 
planned to continue trading in furs in the north country on his 
own account he wanted his uncle (A. A. 8. Darwish) to attend to 
his business in Edmonton, and took his uncle to the office of 
Friedman and Lielrerman, solicitors, Edmonton, to have papers 
drawn. In the result these solicitors drew up a declaration
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(dated November 3, 1917) under the Ordinance Respecting the 
Registration of Partnership Names declaring that H. A. Darwish 
intended to carry on trade and business as a dealer in furs, prod
uce and merchandise of every description at Room 1, Paris 
Rooming House, 101 A Avenue, Edmonton, under the style and 
firm name of Darwish and Company. This declaration was duly 
filed on November 3, 1917. The solicitors also drew at the same 
time a power of attorney from H. A. Darwish to A. A. S. Darwish. 
It is a long printed form of a general power of attorney in which 
there are no changes and but one addition, viz: “And particularly 
to manage, conduct and carry on my business known as Darwish 
and Company.”

H. A. Darwish says:
I told him (the solicitor) to make out the authority, to make this paper 

for us and one signed to my uncle so he could do business here fin Edmonton) 
for me here in town because 1 can’t talk very good English and he is here in 
town all the time and he is good to me and I trusted my uncle better than 
anybody else, that is what I was thinking; and I am all the time outside; 
that is all; and I signed it for him.

He said that the arrangement lietween himself and his uncle 
was to “Pay him 390 a month and one per cent, of the sales on 
all skins and furs except for fox furs—silver fox—I was to pay him 
5 per cent."

He says he traded in furs up north on this arrangement starting 
his business with *1,500 of his own money. He says distinctly 
that he brought the furs which were seized on a train from the 
north. He was asked by his own counsel: “Q. How much money 
of your own had you at the time (of commencing business as 
Darwish and Company in 1917)—what capital had you? A. 
*1,500.”

There is not a word further either in examination by his own 
counsel or in cross-examination as to the source whence this 
*1,500 came. It is true that much time was spent over the 
meaning of a memorandum written in Arabic, which is very 
confused and perhaps ambiguous and as to whether it was written 
wholly or in part by the uncle or the nephew, and it is also true 
that some little inquiry was made as to what H. A. Darwish 
did with the *1,400, the result of his trading in partnership with 
Bud Alley in the winter of 1915-16; but there was no pretence
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that it was precisely that money which formed the substance of 
the $1 ,500, for he asserted that he had lieen working continuously 
since that time. The cross-examination in other respects apiiean 
to have I wen confined to the transactions subsequent to anil said 
to lie in accordance with the jilau arranged in November, 1!M7, 
with the view apparently of making it appear that the plan said 
to have lieen arranged was not in fact carried out and therefore 
that it was never intended to lie carried out; but the cross-examina
tion failed of this effect.

There is nothing contrary to law or conscience in the arrange
ment which H. A. Darwish says he made with his uncle. The 
fact of that arrangement is to some extent confirmed by the 
two documents drawn by the solicitors. Such an arrangement 
surely was far more probable than one that would constitute the 
business in reality that of A. A. S. Darwish against whom there 
were a number of executions and whose financial condition in this 
resjiect must in a general way at least have been known to H. A. 
Darwish.

The evidence of H. A. Darwish that he started with $1,500 
of his own money is not only not improbable owing to his constant 
trading for several years and his having $1,400 in the spring of 
1916—facts corroborated by Bud Alley—but his positive evidence 
is virtually as I have pointed out, not directly impugned by 
cross-examination as to the source from which he acquired it,.

Furthermore, it seems to me the evidence of H. A. Darwish 
has been shewn to tie confirmed by that of A. A. 8. Darwish. 
Neither party saw fit to call him, but counsel for the execution 
creditors cross-examined H. A. Darwish:—

Q. Now your uncle on his examination (for discovery in aid of execution) 
said when he was asked: “You opened a new account for the company 
(Darwish & Company)?” (answered) : A. Not me, my nephew—Is that true? 
(Read from question and answer 23). A. 1 don’t understand what you mean.

I quote what follows notwithstanding it shews a passage 
at arms lietween counsel, because it not only gives the sworn 
statement of A. A. 8. Darwish, but also shews that counsel for the 
execution creditor found that there was necessity for an inter
preter for H. A. Darwish:

Mr. McCaul: My learned friend should have read the whole of question 
23 and answer. It is absolutely unfair. Of course, if your Lordship is going 
to assume at once—
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Mr. Ford: I am not through yet. I am wailing for the interpreter. ALTA.
Mr. McCaul: 1 am addressing the Court. 8~v"
Mr. Ford: I am asking for the interpreter. If my learned friend wants _!__"

to charge me with unfairness he can go ahead. Rohoel
Mr. McCaul: Perhaps I may lie allowed to address the Court.
Mr. Ford: Not if you charge me with unfairness. Par wish

Mr. McCaul: Of course, if you are going to take the assumption that Beck, J.
this is a fraudulent transaction from beginning to end, many of these insinua
tions will of course appear considerably all right. What I am saying now is 
that it was unfair of my learned friend to say,“That your uncle made a certain 
statement in an answer on examination” without reading the qualifications 
to that answer which were included in it.

Mr. Ford: It is not a qualification and I am not through with it yet.
Mr. McCaul: When you are through interrupting I will finish my 

address to the Court. He has no right to say that a statement is made as a 
bald statement when a statement is qualified. If you will look at question 23 
in the cross-examination of A. 8. Darwish (reading) : “Q. You oj>ened a new 
account for the company? A. Not me, my nephew, and I wrent to the bank 
for his company, for liimself, not me; I am the manager to work for. Excuse 
me, I have no bank book, and 1 could prove it by those |>eople over there, 
I never ask them for the bank book.”

Mr. Ford: I had not finished.
Mr. McCaul: You had passed from that.
The Court: I thought that was the end of the answer.
Mr. Ford: I intended to go on.
The Court: That, of course, I rather gathered from what you said.
Mr. Ford: “Not me, my nephew” and then I wanted to get the inter-

The Court: Is this interpreter satisfactory to you, Mr. McCaul?
The interpreter is then sworn.
There are doubtless some inconsistencies and perhaps there 

may appear to l>e some self contradictions in the evidence of 
H. A. Darwish; but there is absolutely no contradiction of his 
evidence by any other witness upon or relating to any point in 
issue. It is true that a witness named Coleman, a porter on the
G. T.R. Railway, made three statements—(1). That meeting
H. A. Darwish “better than a year ago” but whether in 1917, 
1918 or 1919 he could not say. “I just asked him what he was 
doing and he said he was getting some fur; and I asked him was 
he still working for the old man (A. A. S. Darwish) and he said 
yes he had l)een getting out some fur;” (2) That H. A. Darwish 
asked him to ask his uncle to send him some money; (3). That 
they had met yesterday and had a few minutes conversation.

Earlier in the case while H. A. Darwish was in the box he was 
asked about these three things. He denied having told Coleman
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that he was working for his undo; he said, without saying whet lier 
he had told Coleman or not: "1 started out with money of my 
own and when I was buying some 1 did not have sufficient to buy 
what I would like to buy and 1 wins! for money from my uncle— 
he sent me 8800—1 reeeived money when I needed it onee in a 
while.” He hesitated as to the meeting of yesterday . In most 
cases we have some more or less inconsistent statements by some 
witness and some contradictions between different witnesses « hich 
it is not always ixjssible to explain satisfactorily. Indeed, in 
some eases we may lie convinced that a particular witness has 
not told the strict truth in every respect even while in the Imx. 
But even in the face of such circumstances, if they exist, a trial 
Judge is in my opinion quite «rung to reject the witness' evidence 
in lolo. There is ordinarily in such cases a substantial Ixsly of 
truth in the evidence, even of a witness who the Court is satisfied 
is in many respects untruthful and the duty of the trial Judge 
or of a jury is to endeavour to find out how much of it is true. 
For my part having studied the evidence in the present case with 
the greatest care, I am satisfied that the claimant’s account of 
things is substantially true and 1 doubt if there is any instance 
in his evidence of deliberate falsehood even in relation to collateral 
matters. Every Judge accustomed to hear a witness w hose know
ledge of English is indifferent examined and especially cross- 
examined whether with or without an interpreter must know the 
difficulty of insuring oneself against misunderstandings whether 
on the part of the witness or the interpreter or by reason, for 
instance, of differences of idiom by the Judge or the jury. (See 
Johntton v. Todd (1843), 5 Beav. 597, at 599, 600-3.) It seems 
to me that the evidence of the claimant—uncontradicted ns it 
is in any material point—not improbable but contrariwise probable 
must be taken to have established his ownership of the goods 
on the basis of the arrangement between himself and his uncle 
which he asserts was both bond fide in itself and bond fide carried 
out; while I am not at all sure that the right of the execution 
creditors to seise being founded merely on a possession by the 
debtor which undeniably was preceded by a possession by the 
claimant which explained the debtor’s possession in a reasonable 
way is not in itself sufficient to shew a title in the claimant to 
succeed had the case stopped there. The trial Judge evidently
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applied to the evidence of the claimant the method of treating 
evidence in eases of transactions between near relatives attacked 
for fraud which is constantly referred to and is expressed for 
instance by Duff, J., in Koop v. Smith (1915), 25 D.L.R. 355,
51 Can. S.C.R. 554; but I doubt whether as a distinct principle 
of action it was ever intended to apply other than where it appeared 
that the debtor was once the lieneficial owner of the subject matter 
of the action and the claimant was setting up a ease to shew that 
he w as justly entitled to the thing which was originally the debtor’s. 
In any ease 1 think the trial Judge was test greatly impressed by 
the principle.

The evidence of the claimant as 1 have already oliserved 
is uncontradicted, it is not only not itnproliable but the preli
abilities are in my opinion in favour of its living substantially 
true; it is corroborated in some important particulars.

In Moore on Facts, ch. 3, sees. 66-131, is devoted to a con
sideration of “Uncontradicted Testimony” and exhibits how 
strongly the American Courts insist that as a general rule the 
uncnnlradicled evidence of a witness ought to lie accepted. In 
a note to sec. 75 (page 120), the following is quoted :—

The Court will assume that the witness s|N>aks the truth unless then- lie 
imjieiuiimg testimony, contrailictory testimony, inherent improbabilities 
in the statements, or circumstances surrounding the transaetion testified to 
tending to throw diaeredit upon the statement made.

In my opinion, accepting the foregoing rule, the evidence of 
the claimant ought, for the reasons 1 have indicated, to lie recog
nized ns establishing the claimant's claim.

The foregoing rule as applicable to the defence has I sen laid 
down with great distinctness in criminal cases in well-known 
cases in Knglnnd and in this Court. Though I know of no Knglish 
nr Canadian case in which the rule has liecn distinctly formulated 
in civil cases, expressions are to lie found indicating the recognition 
of the same rule in such cases. See, for instance, Hickells v. 
Turquand (1848), 1 H.L. Cas. 472, 488; A’ctc/on v. Ricketts (1861), 
9 H.L. Cas. 262, 266; FM v. Fraser (1875), 9 N.S.R. 514, 515; 
Savford v. Howies (1873), 9 N.S.R. 304; Harmn v. Kelly (1918), 
11 D.L.R. 590, 51 Can. S.C.R. 455, fin- Anglin, J., at pages 605-6 
(D.L.R.); also (Irasett v. Carier (1884), 10 Can. S.C.R. 105; North 
British d- ,1/cr. Ins. Co. v. Tourrille (1895), 25 Can. S.C.R. 177; 
Ufeumteum v. Beaudoin (1897), 28 Can. S.C.R. 89; Village of

'I
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(Iranby v. Ménard (1900), 31 Can. S.C.H. 14; Dempster v. Levis 
(1903), 33 Can. 8.C.R. 292; Peters v. Demi* (1909), 13 Alia. 
L.R. 80, where the judgments of the Supreme Court of Can.» la, 
merely noted at 42 Can. S.C.R. 244, are rei>orted at length; 
Browne v. Dunn 11893), 6 li. 67. Can's collected in Annual 
Practice 1920, in notes to O. 58, r. 1. "Trials without a jury," 
at p. 1075; “Inference» of fact," at pages 1090-1.

I would therefore allow the apyx-al with costs and direct judg
ment on the issue for the claimant with costs.

Ives, J.:—This is an appeal from the judgment of Hyndman, 
J., ujion an interpleader issue ordered by the Master in Charnie rs. 
The plaintiffs are execution creditors of A. A. S. Darwish. Kurly 
in Decemlier, 1919, the execution debtor brought a quantity 
of raw furs to the premises of Sigler and Richardson Co. Ltd., fur 
merchants in Edmonton, and was permitted to occupy necessary 
floor space there pending a sale of the furs to whoever might offer 
an acceptable price. Previous to A. A. S. Darwish bringing the 
furs to these premises, Mr. Sigler had endeavoured to buy them 
from him but no agreement was reached. Before the furs were 
sold and while in the premises stated they were seized under writs 
of execution on behalf of the plaintiffs. Thereupon the defendant 
came forward and claimed the furs as his property The Master 
in Chambers directed an issue to be tried as to the claimant's 
ownership. The trial Judge in dismissing the defendant's claim 
says to him in effect: I have heard your story about these- fins and 
I don't believe you; in my opinion you arc not the owner of them 
as you say nor of any interest in them. The contention of counsel 
is, that in face of the evidence ujion the central fact of ownership, 
irrespective of the credibility of the defendant concerning corelative 
facts, it was not open to the trial Judge to reject or judicially 
disbelieve the defendant's testimony in tntn, but that in the absence 
of any evidence of ownership in the execution debtor, apart from 
the fact of possession, the uncontradicted statement of the defend
ant that the fure wen- his could not be judicially rejected even 
though the learned trial Judge did not believe his statement. 
I think the contention is answered by two facts clearly disclosed: 
First, that the claimant is a very much interested witness and, 
secondly, that his testimony was seriously impeached by cross- 
examination. There is the further circumstance that the execution
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debtor was in Court, is an uncle by marriage of the claimant and 
would have been a witness with peculiar knowledge of the facts 
but was not called by the claimant. Under these circumstances, 
the question of credibility was for the jury and a jury would have 
becn within its right in rejecting the claimant's testimony. In 
the absence of the jury, its function on a decision of fact devolved 
upon the Court and the trial Judge, rightly, 1 think, rejected the 
evidence. A Court is not Imund by mere swearing but is bound by 
credible swearing.

1 would dismiss the appeal with costs.
Appeal dismissed.

BELANGER T. THE KING.
Eichequtr Court of Canada, A wh ite, J. March 15, 1920.

1. Expropriation (| HI C—135)—Compensation—Land in immediate
NEIGHBOURHOOD—INFLATED X"ALVES—KrTAHLIBHING PROPER M ARKET

Where the evidence shews that land in the immediate ncighlnHirhood 
has changed hands ncveral times and under special eirrumslunties which 
shew a hectic inflation of prices and which do not establish a proper 
market value, such prices cannot he considered in fixing tlie amount of 
compensation in expropriation proceedings.

2. Land titles (§ 1—10)—Grant by French Monarch op land in New
France in 1626—Derogation op Ordonnance de Moulins— 
Validity.

The monarchy existing in France in 1626 wits a royal monarchy in 
which the King’s power was supreme and the title to land in tjueliec 
cannot be successfully attacked on the ground that it was beyond the 
lower of the monarch at that time to alienate such land in derogation 
of the Ordonnance, de Moulin* of February, 1566.

Petition of Right to recover compensation from the Crown 
for certain lands taken on the shores of the St. Charles River 
near the City of Queliec.

.4. Marchand, K.C., and (Jordon Hyde, K.C., for suppliant.
E. Lafleur, K.C., E. Belleatt, K.C., and If. B. Scott, for 

respondent.
Avdette, J.:—This matter now comes before the Court by 

way of a new trial under the hereinafter-m ntioned circumstances 
and much I have said in my reasons for judgment touching the 
first trial has to be repeated here.

The suppliant, by his petition of right, and his reply to the 
amended statement in defence of the Crown, seeks to recover the 
sum of $800,085.65 (the same amount being still claimed even 
after the abandonment) as compensation for injurious affection to
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the land abandoned and returned to him since last trial, as well 
as for the value of certain lands expropriated from him by the 
Crown, on January 13, 1913, for the pur]sises of a public work of 
Canada, namely, for the construction, maintenance and repair 
of the Harbour of Queltec, and the improvement of navigation in 
the River Kt. Charles, at Queltec.

This Court has already, on June 28, 1917, pronounced judg. 
ment in this case upon the pleadings as they originally stood, 
(1917), 42 D.L.R. 138, 17 Can. Ex. 333, and that judgment 
having been appealed to the Supreme Court of Canada, that Court, 
on February 4, 1919, without expressing any opinion upon the 
merits of the case, ordered a new trial which has now come before 
this Court and upon which the present judgment is rendered.

Following the judgment of the Supreme Court of Canada 
ordering a new trial, the Crown, in pursuance of sec. 23 of the 
Expropriation Act, R.S.C. 1906, ch. 143, filed, on March 22, 1919, 
in the Registry Office, a declaration whereby it abandoned 
1,418,310 sq. feet of the 1,863,599 sq. feet of lot 560 expropriated 
in 1913, whereby these 1,418,310 sq. feet became revested in the 
said suppliant from that date.

As a result of such abandonment the Crown still expropriates, 
from the front of this lot 560—1,083 feet on a depth of 340 feet on 
the east and 500 feet on the west, thus taking in all from lot 560, 
455,289 sq. feet, as shewn on plan, ex. 1.

Furthermore the respondent also filed at trial, the follow ing 
undertaking, with respect to the 445,289 sq. feet expropriated from 
lot 560, to wit:—

IJndkrtaxino on Behalf of the Crown.
The Attorney-General of Canada, on behalf of Ilia Majesty, in the right 

of the Dominion of Canada, being thereunto duly authorised by Order-in- 
Council of the 18th February, 1920, undertakes and consents that so far as 
concerns any matters under the control of the Dominion Government the 
suppliant and his successors in title may, without further assurance or consent 
on behalf of His Majesty, enjoy the same rights of access to and egress from 
the |Hfrtion of the property described as No. 560 on the official cadastre of the 
Parish of Kt. Roch North in the County of Quebec East, Province of Queltec, 
referred to in the notice of abandonment signed by the Honourable Frank B. 
Carvel, on the 21st day of March, 1919, and coloured red on the plan annexed 
to the said abandonment, over the southerly boundary thereof, as he pre
viously had over the southerly boundary of his property as it existed at the 
date of the expropriation; and that the suppliant shall henceforth have the 
same right to erect and maint ain et ruct tires or works on the southerly boutv lary
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of the portion of said lot so iiliandoned ns he formerly had to erect and maintain CAN.
euch structures or works ujxin the former bountkirv along low water mark, px ^
subject always to the provision, of the Navigable Waters Protection Act, '
R.S.C. 1906, eh. 115. . Bei.angeh

In the result the lands taken herein are composed of two The King. 
different lots, to wit:—Of part of lot 513, containing an area of Audït»,i
295,652 sq. feet, the same as at the first trial, whereas by the 
original expropriation the whole of lot 560, containing an area of 
1,863,599 sq. feet had been expropriated, the Crown had since 
abandoned and returned to the suppliant 1,418,310 sq. feet, 
thus leaving a balance of 445,289 sq. feet, making the total area 
expropriated at this date 740,941 sq. feet, for which the suppliant 
is still claiming the sum of $800,085.65 including a claim of damages 
for injurious affection to the part returned and revested in the 
suppliant.

The Crown denies the suppliant’s title and makes no offer by 
its statement in defence; but declares that, if the suppliant proves 
title, a reasonable sum, ascertained under the provisions of the 
Kxpropriation Act, should lie paid him for the value of the land 
taken and for damages, if any.

On this question of title, 1 cannot do better than embody 
herein what 1 have said in my judgment of June 28, 1917, that is 
to say: The original titles of concession of the ands in question go 
hack to one of the first French regimes of our colony.

The first title consists in letters patent issued on March 10, 
1626, by He nri de Levy, Duc de Vantadour, Lieutenant-General 
of His Majesty the King of France to the Government of Langue
doc, Viceroy of New France, whereby the follow ing piece of land, 
called Seigneurie de NAtre Dame des Anges, was granted to the 
Jesuits, viz:—

An extent of four leagues of land extending towards the hills on the west, 
or thereabouts, situate partly on the Hiver St. Charles, partly on the great 
River St. Lawrence, bounded on one side by the river called Ste. Marie, 
which flows into the said great River St. larwrence, and on the other side, 
ascending the River St. Charles, by the second stream above the little river 
commonly called Lairet, which streams and the said little river Lairet flow 
into the said River St. Charles: Therefore we have given to them and we 
hereby give them as a point of land with all woods and meadows and all 
other things contained in the said land, which is situate opposite to the said 
River Lairet on the other bank of the River St. Charles, going up towards 
the Iteccolets Fathers on one side and going down the great river on the other
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Subsequently thereto, by an edit of the King of France, all 
concessions made were revoked with the object of transferring all 
such titles in La Compagnie de la Nouvelle-France. On January 
15, 1637, however, La Compagnie de la Nouvelle-France granted 
to the Jesuits the lands aliove described, confirming thereby the 
first grant of the Duc de Vantadour, including “the woods, fields, 
lakes, etc.”

In compliance with an oidinance of January 12, 1652, with 
respect to “the preparing of a roll mentioning in detail the moving 
lands held subject to the seignorial rights and also those held free 
from such rights”—Monsieur de Lauzon, concilier in ordinary to 
the King in his Councils of State and Privy Councils, Governor 
and Lieutenant-General for His Majesty in New France for the 
length of the River St. LawTencc, did, on January 17, 1652, again 
grant and confirm the previous grants of the lands in question 
“even the fields which the sea covers and uncovers at each tide."

Then under a Royal Edit et Ordonnance, being an Arrêt du 
Conseil d’Etat du Roi, bearing date, at St. Germain-en Laye, 
May 12, 1678, the King of France, Louis XIV., granted total 
amortissement of the lands referred to in the above grants, with the 
object of removing any doubt as to the title granted the Jesuits by 
the Duc de Vantadour, la Compagnie de la Nouvelle-France and 
le Sieur de Lauzon. This deed of amortissement, which was reg
istered at Quebec, on the last day of October, 1679, also mentions 
in the description of the lands, “the fields which the sea covers 
and uncovers at each tide.”

It has liecn contended that all of these grants did not divest 
the Crown of its ownership in these foreshores and lieds of navi
gable rivers which form par. of the public domain, and which can
not lie alienated; resting for this contention upon l'Ordonnance de 
MouUns, of February, 1506, by Charles IX., which is to lie found 
in the Recueuil d'Edits et Ordonnances Royaux, by Néron and 
Girard, at page 1099, whereby it is forbidden to alienate the public 
domain, except under the circumstances therein mentioned, but 
the present case does not come within such exception.

There can lie no doubt that this doctrine has been the basis 
and foundation of the old public law in France. It was sup- 
jwrted by the authors, and maintained by the Courts down to the 
time of the revolution, when the law governing the public domain
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was subjected to material modification. However, the old doctrine 
was followed by the Code Na|>oleon, art. 538, which afterward 
found its way in our art. 400 C.C.P. This law, however, was 
necessarily subject to easy modifications under the unlimited 
powers itossessisl by the King.

Then it must be said that a number of Edit* tt Ordonnances 
passed subsequent to the Ordonnance de Moulins were cited, 
whereby part of the public domain was allowed to 1m* sold and 
alienated, and in some of these, the grant g<ies so far as to say that 
it thereby derogates to that effect, as much as need l>e, from all 
the laws, ordonnances et coutumes to the contrary.

And this right to alienate part of the public domain, by the 
King of France, has always l>een recognized by the Courts of 
France even subsequent to the Edit de Moulins, Merlin, Questions 
de Droit, vol. 7, Rivage de la mer. Edits et < frdonnances, vol. 3, 
page 122. Pièces et documents relatifs A la Tenure Seigneuriale, 
vol. 2., page 12(», 128—page 507.

Authorities have also l>een found to the effect that this right 
has l>een recognized in France since the Revolution, Sirey 
(Périodique) 1841, vol. 1 page 200—Dalloz, vo. Domaine Public, 
29, 30—Dalloz vo. Organization Maritime, 751,

And after the cession many laws were passed in Canada 
recognizing the validity of the grants made l>efore 1700, 47 (leo. 
III., ch. 12; 4 Geo. IV., ch. 18; 7 Geo. IV., ch. 11.

After the Revolution, the authors assert that all these conces
sions became null under the provision of a law of l'Assemblée 
Nationale Constituante of 1789, which al>olished all these grants. 
These grants were then abolished by a new* law, localise they were 
considered good legal grants, until such new' law would decide to 
the contrary. But all French legislation of 1789, in fact, all legis
lation since 1700, when Canada passed under the British flag, has 
no effect in Canada, not any more than the Code Naj)oleoii has.

It is indeed, a somewhat strange position for the Crown to-day 
to take in denying the power of the King of France at the time 
the grant was made. No one, says Mr. Mignault (now Mr. 
Justice Mignault), Droit Civil Canadien, vol. 9, page 195, would 
dream of contesting the original title of concessions, and it is the 
ancientness of these titles which dispensed them from registration.
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However, to properly appreciate the grant in question and 
more especially the last one, which covers them all, and is under 
the signature and seal of the great King Louis XIV., one must go 
back to that heroic period. It was the period of great and auto
cratic politics, when justice in its mundane quality resided in the 
acts of the l’rinee; when there was no other justice than the Prince's 
justice. The King, at that time was all power. He could one day 
legislate by such Edit et Ordonnance as he saw fit, and the follow
ing day he could at his pleasure, derogate therefrom by another 
piece of arbitrary legislation. He was the source and foundation 
of power; and, indeed well he knew he was possessed of this absolute 
power, when the famous words, said to have fallen from his lips, 
were pronounced by him, “L'Etat, c'eut nwi." He did then mark, 
as if with the engraver’s tool, upon the table of the laws of France, 
the very character of his power. The monarchy existing in France 
in the 17th century was a royal monarchy and not a seignorial 
monarchy—and the monarchs wielded sovereign power, indepen
dent of les Etat* de la nation, Furgole 10.

Even if the will of the King of Frame, either by special Grant 
or by General Edits, did clash with the Edits of his predecessors 
on the throne, there was no way to reproach him from a legal 
stand]x>int, whilst he might jterhaps lie criticized from a political 
view. The King was the sovereign master of the Kingdom in an 
absolute and unlimited monarchy. Parliament during his reign 
even became nothing but a court of justice losing its right of 
remonstrance.

The Seignorial Courts created under 18 Viet. ch. 3, whose 
great weight and authority, to which an almost authoritative 
sanction has been given by statute, commanding also the highest 
respect by reason of the composition of the tribunal, have passed 
upon the very point in question, recognizing the validity of the 
seignorial titles from the King of France. Answering the 27th 
question submitted to them, that Court answered it, as follows: 
to wit:—

3. Aa to the rights of the Seigneurs on the shores of the large rivers ami 
navigable rivers: In such of the rivers as were subject to the ebb anil flow 
of the tide, those rights, on the portions covered and uncovered by the tide, 
arose from a special grant in their title deeds; and without such a grunt those 
rights extended only as far as the line of high tide.
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4. The Seigneurs had the right to collect dues of “ Inde ft fettles,”• 
on the transfers of beaches situated between high and low tide on the River 
St. Lawrence, or on the other navigable rivers, when, being entitled to such 
beaches by their title deeds, as already stated, they had granted them, and 
that right existtsl in the same cases when such dues would have been charge
able on other sales. Sec Seignurial Court decisions, [tage fiDa.

Then the Act of Commutation granted to the suppliant or his 
predecessors in title, together with the receipts for the rents and 
seignorial dues or of their commuted capital, have recognized his 
right of ownership and made his title incommutable. See 3 Geo. 
IV., 1822 (Imp.), ch. 119, secs. 31 and 32; 8 Viet. 1844, ch. 42; 
and R.S.Q. 1909, arts. 7277, 7278, 7282.

These lands which had been granted to the Jesuits and which 
still lielongcd to the Jesuits in 1800 were then confiscated by the 
British Crown.

Then in 1838 the administration of the Jesuits’ Estate was 
confided to Commissioner Stewart; but this Commissioner had 
nothing to do with the lands which had already left the hands of 
the Jesuits.

Moreover, the Jesuits’ Estates, under art. 1587, of the R.S.Q. 
1909, have l>een declared to be in the control of the Department 
of Lands and Forests. Therefore the original title has been 
recognized, and all grants, deeds, and titles given by the Depart
ment, or those acting under it, must lie considered good and valid.

See also Journals of the Legislative Assembly, 1823-24, 
ap|H>ndix "Y."

Commissioner Stewart has granted and sold some of the land 
from the Jesuits' Estate to the Hotel Dieu, who in turn sold to the 
suppliant or his predecessor in title.

I hereby find, following the decision of the Seignorial Court, 
and for the reasons above mentioned, that the original grant from 
Louis XIV., as well as the other three primordial grants, constitute 
a good title with full force and effect. And I further find that all 
titles, décris or grants made by Commissioner Stewart, who was 
invested with full power, are also good and effective titles, and 
more especially after the Crown has taken the rents and revenues 
derived from such grants, waiving thereby the formality of the 
deed, Peterson v. The Queen (1889), 2 Can. Ex. 67.
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Thou, with the object of removing all doubts, the statute of 
6 Geo. V., ch. 17. passed by the legislature of Quel>ee, in 1911. 
with retroactive effect. has |M>sitively declared that the Crown 
has the right and power to alienate the lieds and banks of navigable 
rivers and lakes, the hod of the sea, the sea-shore and land re
claimed from the sea, comprised within the said territory and 
forming part of the public domain. See also Column. Ham 
Quebec v. Turgeon and Atty.-Gen. P.Q., decided the 24th June, 
1910—unreported. This Act removes all doubt, if any could 
exist, and makes it clear that all previous grants, whatever may 
have lieen the system of government, are good and have full force 
and effect.

Only a few words need lie said with respect to the contention 
that these lands formed part of the Harbour of Quebec, and thus 
became vested in His Majesty, as representing the Dominion of 
Canada. By sec. 2 of 22 Viet., 1858, ch. 32, an Act to provide for 
the improvement and management of the Harbour of Quebec, the 
lands forming part of the Jesuits’ Estate are excluded from the 
harliour. By the same Act, the right of all the riparian proprietors 
are further duly saved and recognized. See also 62-63 Viet., 
1899, ch. 34, sec. 6, suli-scc. (a) to sub-sec. 2 thereof, whereby 
acquired rights are saved and acknowledged. Therefore the 
lands in question do not form part of the Harbour of Queliec.

Having disposed of the two great objections raised against 
the suppliant's title, it liecomes unnecessary to enter here into the 
long catena of title-deeds under which the suppliant claims. It 
will lie sufficient to find the suppliant has proven his title, and is 
entitled to recover the value of the land expropriated from him.

Coming now to the question of compensation, a summary 
review of the evidence on the question of value and damages 
becomes of interest.

On liehalf of the suppliant the following witnesses were heard 
upon these questions of value and damages: C. E. Taschereau, 
Joseph Collier, Dr. M. J. Mooney, Octave Bedard and Eugene 
Lamontagne.

C. E. Taschereau: This witness, a notary public practising in 
Queliec, prefaces his valuation by citing a number of sales on 
terra firma, at Hedleyville or Limoilou, at figures ranging from 64 
cents to $2.27; but of small building lots varying in size from
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40 and 30 feet by 60 feet which bear no relation to lie compared 
with lots 513 and 560. He also cited sales of vacant beach lots, 
on the north side of the River St. Charles, from 1910 to 1915, at 
figures ranging from 24 cents, 38 cents, 50 cents to 81.25 and on 
the Quebec side as high as SI .94 anil relied on the sale to the 
Government of lot 514, at 23 cents, in June, 1914. Then after 
stating that lot 513 might lie used for private residences, shops 
and warehouses and 560 for shijv-building and maritime liurpoeee, 
and that both lots, which were not utilized in 1913, were l»th 
covered by water in monthly high tides, he placed a value on lot 
513 at 35 cents—equal to 8103,478.20, and upon lot 560 at 30 
cents, and added 10 cents a foot on the abandoned part of 560, 
liecause of the taking of the front part, the invasion by construction 
on the piece taken and the sluiceway as well as from the closing 
of access at the back by the corporation of the city :—the total of 
his valuation amounting to 8251,248.00.

Joseph Collier says that lots 513, 514 and 560 are of aliout the 
same value and that in 1913 wharves could be built on 513 and 
560. He values lot 513, the front part, for a depth of 300 feet at 
60 cents and the back at 30 cents, making for that lot $143,685. 
And coming to lot 560, adhering now to his former valuation for 
the whole lot, he placed a value of 45 cents upon the front part for 
a depth of 300 feet; and for the balance at the back at 25 cents. 
However, he added that since the Crown now only had a part, at 
the front, of lot 560, he placed a value of 60 cents upon such part 
and considered that the balance thereof which is worth 25 cents 
and which is now abandoned and returned is thereby damaged or 
depreciated by 50^, that is 12)4 cents a foot.

In the result he explains that if lot 560 were all expropriated 
that he would allow 324,900 feet at 45 cents, $146,205.00; and 
1,538,699 feet at 25 cents. $384,677.50; and that the amount 
payable should lie $530,882.50. Then since the Crown only takes 
a portion of 560, he now values it as follows:—450,000 (but the 
right amount should be 455,289, giving $267,173.40) at 60 cents, 
$270,000; and 12)4 cents as depreciation on the balance of 1,413,599 
(which should be in exact figures 1,418,310 at 12)4—$177,288.75, 
making in all $444,462.15) $176,699, $446,699.

If this mode of arriving at such valuation is analysed it will 
lie seen that although, when valuing the whole lot, the witness
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allows 45 cents a foot for a depth of 300, and that the Crown 
actually retain of that lot a depth from the front on the east side 
of 340 feet and on the western side a depth of 500 it becomes 
difficult, if possible, to reconcile such valuation, considering that 
when the Crown would take the whole lot 500, according to him, 
it would have to pay $530,882.50 for the 1,803.559 feet, while it 
would still have to pay, according to his own figures $446,699 for 
this lot 500, after having returned 1,413,559 feet (or to he accurate 
1,418,310), that is when the Crown retains less than a quarter of 
the whole lot. This reasoning is obviously difficult to reconcile 
with sound logic.

In addition to this fantastic price, he says that before the 
property can lte used, $50,000 might l« expended for whams 
and $25,000 for filling, bringing the whole amount lietw een half a 
million and $600,000 that would have to lie expended upon this 
lot Ixdore it could be in a fit state of development, remaining 
however, without deep water wharves.

Dr. Malcolm J. Mooney says that lots 513, 514 and 560 are 
all of the same value and he values lot 513 at 30 to 40 cents a foot 
and lot 560 at 30 cents and contends that by the abandonment 
the balance of lot 560 is depreciated by 50%, and in arriving at 
that conclusion he assumes that the access by water has been taken 
away, contending further that liefore 1913 these two lots might 
tie utilized for industrial purposes, by river or railway, for instam-e 
as pulp or paper mill sites, and that a revêtement wall at a cost 
of $8.00 or $9.00 a foot and filling at $5.00 to $6.00 a foot w ould 
have to be done; but in the result without deep water wharves. 
He valued the whole of lot 560 at $559,079.70 and lot 513 at 
$88,695.00, in all $647,774.70.

Octave Bedard, barber, owner of the Chateau Frontenac stand, 
who as land agent has sold lots at Limoilou for $1,500,000 with 
the experience of two transactions in beach lots, values the lx-ach 
lots on the River St. Charles, from 1910 to 1912 (about equal 
value in 1913) at 40 cents to 50 cents, from lot 514, going up to 
Drouin Bridge. Adding that near Ste. Anne Bridge lots are worth 
less.

Eugene Lamontagne values beach lots, in 1913, at 80 cents to 
$1.00, on River St. Charles, west of Ste. Anne Bridge. The lots 
immediately to the east of that bridge would be cheaper. He
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would not see much difference between lots 513, 514 and 560. He 
values lot 513 and 560 at 30 cents to 35 cents and contends it 
would be a paying proposition to purchase at half a million dollars 
and further incur the necessary expenses to improve and develop 
the lots.

On liehalf of the Crown, the following witnesses were heard 
upon the question of the value of the land and on the cost of 
development of these lots: Altiert Forward, Kdward A. Evans, 
Athol Tremblay, Sir William l*rice and Alfred Gravel.

Alliert Forward was the chief engineer of Messrs, Quinlan and 
Roliertson, who were the contractors with the Government for 
the works on the St. Charles River. As a result of these works 
living abandoned in June, 1917, Quinlan and Roliertson’s plant 
lieeame idle, so they entered into a contract with the Imperial 
Munitions Board to build four vessels on lot 513 which involved 
the expense of $9,000 for 3 ways, $2,800 for a wooden wall and 
58,000 yards of filling at 50 cents—$29,000, in all an expense of 
$40,800, having the advantage of having a dredge at that place 
and living allowed to take the material from the river.

This witness says that lot 560 is too low a site to be used in 
its present state for any purposes. It would have to be raised at 
the cost of a crib work and filling amounting to $236,935, together 
with the filling of the lot, 620,000 yards at 50 cents, provided the 
material could be taken from the river, $310,000, in all $546,935.

Lot 513 would require a concrete wall of 800 feet, at the cost 
of $100 a foot, $80,000, and the filling, 95,000 yards at 50 cents, 
$47,.500 = $127,500.

Kdward A. Evans, civil engineer. He was in charge of the 
building of the Ste. Anne Bridge on the River St. Charles and he 
says in the site of the bridge he encountered a depth of 60 feet of 
quicksand. He would not advise the building of wharves on lot 
560, when there are so many better available lots for that purpose. 
However, to make a wharf for small vessels on 560 it would cost 
$355,552, filling outside'of the wharf $252,889=$608,441. Not a 
practical commercial proposition.

He says that lot 560 was sold in 1888 for $5,000, or cent a 
foot and that such price was really less than the value of the wharf 
and crib on the property then. These wharves were sold in 1891
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Up would prefer the Turgeon-1 lussault lots (.r>82a and .is.! to 
580 because the foundation of the latter is on rock, is firmer ground. 
He said 582n and 583 were paid 1 ^ a cent a foot. And he mid* 
that no sane man would spend 8008,441 to fit 500 for building lut».

IiOt 513 not so costly to develop. In 1913, on the front and 
west it w ould require a retaining wall. The crib work would cist 
89,000, filling, 838,750 = $48,350. Not practical for commercial 
purtxwes. Killing with garbage, as suggested, not advisable if to 
lie used for industrial purpose. Abandonment has no detrimental 
effect on balance of lot 500.

Athol Tremblay is a surveyor who was chief land agent for 
the Transcontinental from 1909 to 1912. He says that lot fdiO 
cannot lie utiliied without I icing filled, and with a protection wall. 
Contends that lot 500 has no more value than lots 582a and 583, 
the Dussault-Turgeon lots, which were sold at 3-5 of 3-4 of a cent, 
or ai mut half a cent as shewn by exhibit No. 9 and at 34 of a cent 
in 1912, as shewn by exhibit No. 10.

He values lot 500 at 815,000 to 820,000. The sum of $15,1100 
would represent almut l/\ of a cent, and $20,000 slightly more than 
one cent a foot. He does not consider that lot 560 should be used 
for building lots, when there are so many lots in the neightmurlmod. 
It is not useful for commercial purposes lieeause the filling would 
be too costly.

He values lot 513 at 5 cents a foot—$14,782.00. He considers 
that, lots 440 etc., mentioned by witness Taschereau higher up 
the river and says that the perspective of the Government work 
on the St. Charles River had the effect of creating a fever of 
speculation in the neighlmurhood.

He considers that the abandonment in no way can depreciate
4 the balance of 560, especially is it so with the undertaking filed by

the Crown.
Sir William Price, who is the president of Price Brothers. Ltd., 

was Chairman of the Quebec Harlmur Commission for 1912 or 
1913 to 1915 and as such has intimate knowledge of the harlmur. 
He considers lot 560 of very small value for commercial purjmses, 
lieeause it could not lie so used without filling and building whan» 
which would lie too costly. No private company would undertake
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it. No deep water wharves available there. The Quebec Harliour 
Board purchased in March, 11113, a much more v aluable property 
at Indian Cove, including large wharves, at 2 cents a foot, as 
a|>]lettre by exhibit No 13. He considers there is not much 
difference in value lietwcen lot 599 and the Tnrgeon-Dussault 
lots 582a and 583.

He values lot 5b0 at Yi a cent a foot and lot 513 at 2 cents 
a foot.

Alfred Gravel, Managing Director of the Gravel Mills, at 
Levis, who has lieen one of the Harliour ( ommissioners since 1912, 
states that lot 590 is prohibitive, no good for commercial purjiose, 
in view of the necessarily large expenditure it would require IM'fore 
it could lie used. He was on the Harliour Commission when they 
Iwiught (ex. 13) the Indian Cove property at 2 cents a foot, includ
ing a wharf of 1,800 feet in length, which is opened all winter, 
and with deep water accommodation. Contends the Turgeon- 
Dusaault lots are of alsiut same value as 5tiO.

He values lot 500 at. cent a foot and lot 513 at 2 to 3 cents 
a foot. He does not consider that the abandonment, coupled with 
the undertaking, has had a detrimental effect on lot 500.

The lands in question herein were purchased by the suppliant 
between 1900 and 1910 for the sum of 818,105.32 and were prac
tically yielding no revenue save the small amount shewn in 
exhibit No. 7. These lots lie in the estuary of the river St. Charles 
and were in 1913 nothing but a stretch of muddy soil over sand, 
the land I icing entirely covered with water at monthly high tide, 
the property having been idle for years and years.

These properties cannot be used in the state in which they are. 
To lie made useful they would have to lie filled and protected by 
wharves or crib works, at a cost, according to witness Forward, in 
resjiect of lot 500 of $540,935 and with respect to lot 513, of 
$127,500, and according to witness Evans with respect to lot 500, 
at a cost of $008,441 and lot 513 at a cost of $48,350, vet in face 
of such statement some so called expert witnesses came and 
swore it would pay to fill and develop these lots at such tremendous 
costs to make of them either building lots or industrial sites. 
These wharves would not even he deep water wharves, but would 
have access to deep water only to the height of the water brought 
in by the tide. No sane man would expend such sums on these
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lots to use them for sueh purposes when I letter lands are available 
all around under normal and reasonable conditions.

It is true there is evidence that several leach lots changed 
hands at rather high figures, between Ste. Anne and Dorchester 
bridges, where the land is somewhat more valuable than I dim 
Ste. Anne bridge ; but. as was said, at t he time these lots changed 
hands, a hectic inflation in prices prevailed in that locality in 
view of the prospective works to lie undertaken by the t'mwn.

It is true lot 614, which lies between lots 513 and Still, was 
purchased by the Crown at 23 cents in June, 1914; but under such 
special circumstances that will take that transaction out of the 
ordinary course of business and prevent using such a price as a 
criterion to determine the value of the lots in question. 1 lulled, 
as appears clearly, lioth by the deed itself (ex. 78) and from the 
testimony of witness Iefebvre, it having liecome known that lot 
514 was required by the Crown, speculators took hold of it, option 
after option, to the number of five, linking into one another, ami 
even under fictitious names were executed with the object of 
inflating the price of the lot. The very evening the first option 
was obtained at 23 cents a second one was out for 50 cents a foot. 
The Crown, through its officers, having been made aware of what 
was going on, and anxious to stop the property from passing into 
the hands of such speculators, went over to the owners. In night 
the property in face of this skein of options and undertook, by the 
deed itself, to indemnify the owners against any trouble which 
might be met or coming from the parties to whom they had 
presented these options. Visionary wealth at the expense of the 
Crown was in that transaction seen at a distance but not realized. 
However, the Crown’s hand was forced and the property had to 
he I ought at that high figure.

These lots 513 and 560 were of very little value to the owner. 
And it is now settled law that in assessing compensation for property 
taken under compulsory powers it is not proper to consider as part 
of the market value to the owner, such value as land taken may 
have to the party expropriating when viewed as an integral part 
of the proposed work or undertaking. But the proper basis for 
compensation is the amount for which such land could have lieen 
sold, had the present scheme carried on by the Crown not been in 
evidence, but with the possibility that the Crown or some company
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or |x*rson might obtain those powers and carry on the scheme. 
And in the present instance, who, outside of the Crown, could 
undertake such colossal works? The Cedar Rapids Co. v. Lacoste, 
16 D.L.R. 108, [1914] AX’. 509; Sydney v. Xorth Eastern R. Co., 
(1914) 3 K.R. 029.

The scheme must l>e eliminated, notwithstanding works had 
been started, subject,however, to what has just IM'en said. Fraser 
v. City of FraservUle, 34 D.L.R. 211, (19171 AX’. 187.

When Parliament gives compulsory |m>\vcis and provides that 
com]M*nsation shall Im* made to the person from whom property is 
taken, for the loss he sustains, it is intended lie shall be compen
sated to the extent of his loss; and his loss shall Im* tested by what 
was the value of the property to him, not by what will be its value 
to the party acquiring it. Stebbing v. Metropolitan Hoard of Works 
(1890), LB. o QJ. 37.

The ixilicy and object of the Expropriation Act is to enable 
the Court to compensate the owner but not to penalize or oppress 
the expropriating party. The Court must guard against fostering 
speculation in expropriation matters, and must not encourage 
the making of extravagant claims and more (‘specially must not be 
carried away by subtle arguments of real estate sjx*eulators or so 
called expert witnesses and thus render the execution of public 
works impossible or prohibitive. While the owner must Ik* amply 
compensated in that he is no poorer after the expropriation, there 
is no reason to charge the public exchequer with exorbitant 
compensation built U|x>n imaginary or speculative basis.

The projierties that offer the closest relation and similarity 
with lot 560 and an* most ap]x>site are certainly what has lx*en 
called during trial the Turgeon-Dussault pro]x*rti< s, lots 582a and 
583. com]M)sed in part of ttrra firma and in part of a I>each lot to 
the extent of (17 arpents and which was sold in 1909 at. about half 
a cent a foot and in 1912 at alxnit three-quarters of a cent. Then 
there is also that fine pn>ix*rty with wharves and buildings with 
deep water wharves at Indian C’ove, bought at 2 cents a f<M>t by 
the Quebec Harbour Commissioners.

At the original trial then* was no oral evidence that could 
justify the Court to allow a valuation at less than 10 cents a f.M>t, 
for the land taken, while at this new trial the Court is absolutely 
untrammelled in that resect, having evidence nuiging from 
(it) cents down to 14 cent a foot.
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Coming to thv question of abandonment, I find, under die 
conflicting evidence in that respect, that with the under!,.i mg 
filed by the Crown, and as above recited in full, that the returned 
piece or parcel of property is clearly not injured and has not been 
depreciated in value by such abandonment and its consequences. 
It is with some reluctance 1 have, under the evidence*, to corv to 
such conclusion because then* would lx* ample justification tor 
thinking that part, of 5(10 would have been benefited by the public 
works in question, for reasons too obvious. Among others, then* 
will be a deep water channel coming up from the St. Lawrence to 
the guide pier; moreover under the undertaking the Crown cannot 
build on that part of 560 which it retains thus placing the present 
front of 560 in a better position than it was before the expropt intion. 
Can it be assumed that when such opinion was expressed by s. me 
of the witnesses it was predicated by the idea that the advantages 
might lie offset by the disadvantages?

We have the advantage in this case, to be guided to it certain 
extent, as a determining element by the sales of lots 582a and ‘S3, 
and the Indian Cove property, which applied with some ttexil ility, 
taking into consideration, as much as is known of the circumstances 
of the sake coupled in relation to 560 which is closer inshore than 
582a and 583, become very cogent evidence and afford a very g<Kxl 
test in arriving at a fair compensation herein. Dodge v. Tin King 
(1006), 38 Can. S.C.R. 149; lie Fitzitatrick and Town of A 'nr 
IMeard (1909), 13 O.W.H. 806.

The suppliant endeavours to hold the Crown liable for the 
closing of the streets by the municipality on the northern par of 
lot 560 which is abandoned and returned to him. But a wax back 
in 1911, as will appear by ex. 6, the municipality of the City of 
Quebec openly manifested its intention of closing those streets, 
as will appear by the resolution of the council whereby it entered 
into contractual obligation with the C.N.Ry. for doing so. That 
was long before the date of the expropriation. Then after the 
C.N.Ry. had complied with its part of the agreement, the City 
of Quebec, on November 12, 1915, passed a by-law closing the 
streets from that date in compliance with its resolution of 1911. 
The Crown is in no way liable in that respect, there* is no prixity 
between the Crown and suppliant in that respect. If the suppliant 
has any claim against anyone in respect of the closing of the streets,
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it will obviously lx; against those who <li<l it. Hell v. CorfMtralioti 
of Quebec (1879), 5 App. (’as. 84.

Taking into account and considération t he fact of such abandon
ment or revesting of part of lot 590, in connection with all the other 
circumstances of the case, in estimating or asse ssing the amount 
uf comiwnsation to be paid to the suppliant, 1 have come to the 
conclusion to allow 5 cents a foot for lot 513—$14,782.00, and for 
lot 500, the front only Ixdng taken, the most valuable part. 1 will 
allow 2 cents—$8,905.78, making in all the sum of $23,088.38, 
with interest thereon from January 13, 1913, to the date hereof. 
Between the years 1900 ami 1910 the1 suppliant bought the‘se two 
lots comiHweHl of over two million foot of land for $18,000 and he 
is now getting $23,088.38 ami interest for 740,941 feet thereof.

Therefore, there will lx1 judgment as follows, to wit: 1. The 
lands expropriated herein an1 declared vested in the Crown as of 
January 13, 1913. 2. The compensation for the land so taken and 
for all damages whatsoever, if any, resulting from the expropriation 
and all circumstances Mowing therefrom, is hereby fixed at the; 
sum of $23,688.38, with interest thereon from January 13, 1913, to 
the date hereof. 3. The suppliant is entitled to recover the said 
sum of $23,688.38, with interest as above mentioned, upon giving 
to the Crown a good and satisfactory title froo from all hy]X)thocs, 
mortgages, ground rents ami all encumbrances whatsoever. 
Failing the suppliant to discharge the ground rents, the capital 
of the same may lx* discharged by the Crown out of the oompen- 
sation moneys and the balance thereof paitl over to the suppliant. 
4. The suppliant is further entitled to recover all costs occasioned 
by the expropriation. Judgment accordingly.

REX v. KAMAK.
Alberta Supreme Court, Appellate Division, Homy, C.J., Stuart,

Beck atnl lies, JJ. May 31, 1920.
1. Mandamus (§ I B—ft)—To compel Distrht Court Judge to proceed.

Mandamus will lie to com|x;l a District Court Judge to proceed where 
lie has mistakenly decided that he has no jurisdiction.

[See Hex v. Trattier (1913), 14 D.L.R. 355, 22 Can. O. Cas. 102, 
ft Alta.L.R. 451.)

2. Notice (§ 11—10)—Conviction by two justices—Notice of appeal—
Service on one justice—Sufficiency.

It is not necessary under sec. 750 of the Criminal Code that both 
justices to a conviction should be serve l with notice of ap|>cul. It is the 
duty of the one who has been serves! to bring the matter to the notice of 
the other.

[See 3-4 Geo. V. 1913 (Dom.), ch. 13, see. 2ft, amending sec. 750 of the
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ALTA.
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Rex

Statement.

Stuart, J.

Appeal from an order of Simmons, J., refusing the application 
<if the defendant for a writ of mandamus to Ik* directed to Ilis 
Honour Judge Mahaffy ordering him to enter and hear an npjx-al 
by the defendant from a conviction made against him by two 
Justices of the Peace under the Inland Revenue Act, R.S.C. 
1900, eh. 51.

//. L. Landry, for the Crown.
(I. II. Steer, for appellant.
The judgment of the Court was delivered by
Stuart, J.:—The District Court Judge had refused to enter 

the appeal because it appeared that the appellant had not served 
each of the justices with a copy of the notice of appeal at least 
within the time limited or within any lawfully made extension of 
the time. There had been an order made extending the time but 
it was probably irregular.

One of the justices had lieen pr<>ix»rly served within the pre- 
scrilied time, and the mal point to lie decided is whether it is 
necessary, in order to give jurisdiction to hear the appeal, that 
both justices should lie served.

A preliminary objection was taken by counsel for the prose
cution that mandamus does not lie in such a case. The authorities 
cited, however, ]>oint clearly to the very contrary view. There is 
no doubt that mandamus will lie to compel the District Court 
Judge to proceed where he has mistakenly decided that he had no 
jurisdiction. It amounts merely to a reversal of his decision on 
that point. See Rex v. Trottier (1913), 14 D.L.R. 355, 22 Can. Cr. 
(’as. 102. 6 Alta. L.R. 451.

With respect to the objection taken by the Judge and insisted 
upon before us that it is essential under sec. 750 of the Code that 
both of the two justices be served with the notice of appeal. 1 
confess it does not appear to have any very good reason of con
venience or of evident purpose to support it. It was not until 
1913 that it was made necessary to serve the justice at all, although 
prior and for some time subsequent to 1892 service on the justice 
was mentioned as a permitted alternative.

In certiorari the justices are interested, or may lie interested, 
personally in respect of costs or an order of protection. But on 
an appeal there is absolutely nothing which can give either of them 
any personal interest in the matter. What the. reason was for
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making it necessary to serve the justice at all is not very clear 
unless it were merely for the purpose of calling his attention to 
what is his duty under sec. 757 quite irrespective of the existence 
of an appeal, viz., to return the conviction to the projHT clerk.

By sec. 2, sub-sec. 18 of the (’ode the expression justice includes 
two or more justices if two or mom justices act or have jurisdiction, 
unless the context otherwise requires.

The Court established by the sitting of two justices in pur
suance of any Act is of course only a temi>orary tribunal. For most 
and ixtssibly for all purj>oses it is dissolved when the decision has 
liecn given and the proper record made. But there am certainly 
some other sections in Paît XV. dealing with matters arising after 
the appeal is disposed <4 wherein it is difficult to see how the words 
“the justice” can lie held to mean l>oth justices. For instance, 
sec. 757 pro vides that every justice before whom any person is 
summarily tried shall transmit the conviction or order to the 
Court to which an appeal is given. Certainly in a strict sense they 
cannot each do this act whem two have sat. One must do it for 
both ami no doubt in that sense1 both may be said to do it. Then 
again, by sec 757, sul>-sec. 4, the Clerk ofthcCourtap]>ealedtoisto 
remit the papers to “such justice” “to be by him proceeded upon 
etc.” Now certainly the clerk cannot send these original papers 
I >ack to each of the justices. Here again one is taken to represent 
lioth. Of course, it may be said that in these1 cases “the context 
otherwise requires.” But at any rate these circumstances do shew 
that the Code for some purposes recognizes that one of the justices 
must represent the two of them and that t he unity of the Court of 
summary jurisdiction is considered as still to exist to some extent 
at least.

I am, therefore, of opinion that, in these circumstances where 
neither justice has any personal interest whatever, for the purpose 
of service of a notice of appeal a service upon one of the justices 
should be considered as a sufficient service upon both even assuming 
that the statute upon a strict interpretation does really mean that 
loth should be served, which seems to be at least doubtful. As 
I have said, the Code looks upon them as still to some extent con
nected with each other in duty, and that lx*ing so I think it Is the 
duty of one of the justices when served with a notice of appeal to 
firing the matter to the notice of the other, so that service upon
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ALTA. one is really a service upon lx>th. The statute does not use the
8. C. words “personally serve” and I think the principle laid down by
Rex this Court in He Lauler and City of Edmonton (11114), 20 1)1.1!. 

710, 7 Alta. L.R. 370, and in cases there cited, is. by analogy, 
applicable.

Stuart, J. I would, therefore, allow the appeal with costa as against the 
prosecutor only and order the writ to issue as asked. The writ 
should strictly 1 think lie directed to His Honour Judge Mahaffy 
to whom the application was made to enter the apjx'al. The 
proceeding should lie looked upon as at that moment improperly 
interrupted. But of course the entry of the ap|teal by any other 
Judge properly acting in the judicial district in question would lie 
obedience to the writ and no doubt even, the issue of a writ or 
even of an order will not lie necessary.

As the jxiint was uncertain and new, 1 think there should lie no 
costs of the application Mow More Simmons, J.

Judgment accordingly.

ALTA. STONY PLAIN v. CANADIAN NORTHERN TOWN PROPERTIES Co.
8. C. Alberta Suftretne Court, Honey, C.J., Stuart, Beck anti lies, JJ

May 31, 1920.
Public Utilities Commission (§ I—1)—Arrears of taxes—Reduction - 

Compromise—Refusal of municipality to agree—Power of 
Board to direct.

Under see. 80 (c.) of the Public Utilities Act, 8 Geo. V. 1918 (Alta.), 
eh. 42, the Board has jurisdiction to direct a compromise or reduction 
of arrears of taxes, notwithstanding the municipality’s refusal to agree 
to any compromise.

Statement. Appeal from the Public Utilities Board on the ground of 
jurisdiction.

//. C. McDonald, for the town.

Harvey, C.J.
.V. D. Maclean, for C.N.R. town properties.
Harvev, CJ.j—The plaintiff's contention is that under sec. 

8tic of the 1’uldie Vtilities Act added by 8 (leo. V. 1918, ch. 12 
the Board has no jurisdiction to direct a compromise of arrears 
of taxes as against the municipality's refusal to agree to any 
compromise whatever, but that its power is limited to fixing 
terms of a compromise when the municipality is willing to com
promise but cannot agree with the taxpayer on the terms.

Having regard to the terms of the section and of the two preced
ing sections enacted at the same time I am of opinion that such 
interpretation is too restricted.
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The section is definitely limited to cases in which the muni- 
cil'iilitx is legally empowered to compromise whereas the preceding 
section is not so limited hut is limited to cases of taxes on parcels 
of more than 20 acres, as to which one member of the Board may 
against the will of the municipality direct that the taxes shall 
he compromised and declare the tenus of such compromise, 
in other words, may reduce the taxes in his discretion and fix 
terms of payment.

Under Stic, the power of one mem’s-r of th - Hoard is to make 
a recommendation. He alone cannot direct the compromise 
hut the Act expressly provides that tlu* Board “May direct 
such compromise as to it may seem projx'r," not merely fix the 
tenus of a compromise for consulting parties. The section there 
provides that such direction shall have same effect as a 
compromise made tinder the statute pennitting it. The words 
of this section hardly leave room for doubt that the direction 
of the Hoard is a direction of a compromise itself, and it is 
merely that the Hoard’s jurisdiction is declared to arise only 
where the taxpayer and the council cannot agree on the terms 
of the compromise that leaves room for the argument that then1 
must he a compromise agreed on liefore the Board can act. Hut 
when one considers the practical working out of a compromise 
one realizes that jieople do not usually agree on a compromise 
as such unless they can agrt»e on the terms on which they will 
compromise. Moreover, a compromise usually involves the 
giving up of something on lx)th sides while* in this case it clearly 
means simply a reduction on the part of the municipality of the 
amount due to it which in most cas<*s will he unquestioned. The 
terms of the compromise* and the fact of the compromise are 
thus so connectes! that they can scarcely lx* separated.

I am, therefore, of opinion that under sec. Stic the Board has 
jurisdiction to direct a compromise or reduction of arrears of 
taxes, notwithstanding the municipality’s refusal to agree to 
any compromise, and I would dismiss the plaintiff’s appeal with 
costs.

Stuart and Buck, JJ., concurred with Ives, J.
Ives, J.:—This is an appeal from an Order of the Hoard of 

Public Utilities, directing that the arrears of taxes, due the plain
tiff municipality in respect of certain sulxlivided lands of the 
defendant he compromised at the sum of $1,250.
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The plaintiff contends that the Board had no jurisdiction: 
that sec. Stic of 8 Geo. V. 1918, ch. 42, only authorizes the Board 
to fix the terms of a compromise in the event of a failure between 
the town and the taxjiaver to agree u)ion terms after the town 
has consented to compromise. The section of the statute re
ferred to is one of three sections added to the Public Utilities 
Act in 1918 by way of an amendment. The effect of these three 
sections is shortly this—8tia deals with a parcel of land of not 
less than twenty acres in area of which no sulxtivision plan lias 
I ■ecu registered, or if one has lieen registered, then upon its I wing 
cancelled, the Board may upon petition by the owner, separate 
the parcel from the city, town or village or may direct a different 
assessment of it by the municipality. 8til> deals with a like 
parcel of land burdened with anvars of taxes and provides that 
U]ton an appeal (jietition) to the Board by the taxpayei am 
mendier of the Board may hear the apjK-al and may thereu, on 
direct such compromise between town and taxpayer as mans 
expedient and without limiting the general power of the Board 
the section sets out what the compromise may lie, viz, extension 
of time for payment, reduction of the amount of arrears, accept
ance of the land or a part of it or of other land in whole or part 
payment of the arrears, payment to the town of un increment 
in value upon a sulieequent sale. And all this irrespective of 
whether or not the town is empowered by statute to make a 
compromise. Then follows sec. Stic which provides that where 
the town has statutory authority itself to compromise, but fails 
to agree with the taxpayer on the terms—that is, what the com
promise shall Ik-—then the taxpayer may appeal (petition i to 
the Board anil any mendier may hear the appeal and upon his 
recommendation the Board may direct such compromise as to 
it seems proper. Under this section, the size of the parrel or 
whether suldivided or not is immaterial. And the section prie 
villes that the compromise directed by the Board shall have 
the like effect as if arrived at under the authority of the statutory 
provision permitting the town itself to compromise with the 
taxpayer. Upon reference to Murray’s New Knglish Dictionary, 
1 find the word “compromise" ordinarily defined as “the settle
ment or arrangement made by an arbiter lie tween contending 
partii-s;” “a coming to terms, or arrangement of a dispute. I.y
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concessions on both sides etc.” “A settlement of debts by com
position.” As a transitive verb it is “to settle differences, con
flicting claims etc. between parties." ( dearly then, the language 
of sec. 86b and 86c empowers the member of the Board in the 
one case and the Board on recommendation of the member 
in the other case to direct a settlement or adjustment of the arrears 
of taxes by requiring concessions from the town and taxpayer. 
Sec. 163, sub-sec. 4, of the Town Act, 1911-12 (Alta.), ch. 2, author
izes the town here to compromise the payment of arrears of taxes. 
The town refuses. The Board by the order ap]K»aled from directs 
the compromise and fixes the terms as 86c empowers it to do. 
1 think the api>eal must be dismissed with costs.

Appeal dismissed.
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PARRY v REID. SASK.
Saskatchewan Court of Appeal, Haultain, CJ.S., Xewlands, Lamont and n .

El wood, JJ.A. April Î+, 1920. Ve Al
Waters (§11—60)—Natural water course draining slough—Right to 

box drain—Right to remove.
Bv filling up a natural water course which drains a slough on his 

land* having first put a box drain in it the owner does not abandon his 
natural right of property to have the slough drain through it, and 
he has a perfect right to open up the old water course if the box drain 
in it does not work satisfactorily.
[Parnell v. Parks (1917), 38 D.L.R. 17, applied.]

Appeal by plaintiff from the trial judgment in an action for Statement, 
damagea for wrongfully diverting a water course. Affirmed.

J. C. Martin, for appellant ; P. M. Anderson, K.C., for 
respondent.

Haultain, C.J.S., concurred with Newlands, J.A. indui., cj.s.
New lands, J. A.:—There was a slough on defendant’s land, N.»u»<k la. 

which drained through a natural water course on to plaintiff’s 
land. For his own convenience, defendant filled up this water 
course, first putting a box in it through which the water could 
flow as originally. In the spring of 1917, this box getting 
blocked up, the defendant partially opened the original water 
course through which water flowed to plaintiff’s land, which, he 
claims, caused him injury. The original water course being a 
natural one it was a right of property, and plaintiff would have 
no complaint against the defendant no matter how much water 
ran through it on to his land, or what injury such water did him.



492 Dominion Law Reports. |S2 D.L.R.

SASK.

cTÂ.

r.
Reid.

Newlande J.A.

Lament, J.A.

The law applicable to such a right of property is similar to the 
law respecting easements. See Bonotni v. Backhouse (1859), El. 
til. & El. G46 at 654, where Willes, J., says:—

The right to support of land and the right to support of buildings 
stand upon different footings as to the mode of acquiring them, the former 
being primft facie a right of property analogous to the flow of a natural 
river or of air . . . whilst the latter must be founded upon prescription 
or grant, express or implied: but the character of the rights, when acquired, 
is in each case the same.

The right to an easement is not lost by using it in a different 
way. See Hale v. Oldroyd (1845), 14 M. & W. 789. Parke. B„ 
at 793. says, in referenee to an easement :—

The use of the old pond was discontinued only because the plaintiff 
obtained the same or a greater advantage from the use of the three new 
ones. He did not thereby abandon his right, he only exercised it in a 
different spot; and a substitution of that nature is not an abandonment.

So in this case, the defendant by filling up the natural water 
course, having first put a box drain in it, did not abandon his 
natural right of property to have the slough drain througli it. 
and he had the perfect right to reopen the old water course 
when he found the box drain in it did not work satisfactorily. 
As he could completely open it, so, as the District Court Judge 
says, he could open it partially. He did nothing, therefore, that 
he had not a right to do.

The trial Judge has found that there was no evidence that 
what defendant did caused any more water to flow on to plain
tiff’s land than would have done so if the land had remained in 
its natural state. The plaintiff has therefore no cause of com
plaint, and the appeal should be dismissed with costs.

Lamont, J. A.:—The plaintiff and defendant are adjoining 
farmers, with only a road allowance between their farms. The 
defendant’s land is higher than a portion of the plaintiff’s, and 
the natural drainage runs to the plaintiff’s land. On the defend
ant’s land there is a slough which collects considerable surface 
water. This water runs from the slough to the lower land of the 
defendant and from there finds its way across the road allowance 
on to the land of the plaintiff. In its natural state the water 
from the slough runs in a narrow draw or ravine, three or four 
feet in depth, for about 20 rods. The ravine flattens out some 
10 or 15 rods from the road allowance. Some years ago, the 
defendant, finding it difficult to get across the narrow ravine
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with his implements, laid down a box drain on the bottom of the 
ravine, and then filled up the ravine with earth until it was 
level with the ground on each side. The water from the slough 
ran down the ravine through this wooden drain. In the spring 
(if 1917 the defendant found the wooden drain clogged up. 
Instead of digging out the two or three feet of earth which he 
put on top of the drain and opening it up, he dug a ditch some 8 
inches deep through the earth filled in for the wooden drain. 
The bottom of this diteh was 13 inches above the drain. The 
plaintiff claims that by digging the ditch “the defendant wrong
fully diverted to the propetv of the plaintiff a large body of 
water which had collected in the slough." The trial Judge 
dismissed the plaintiff’s action, on the ground that by the defend
ant's diteh not only was there no more water conveyed to the 
plaintiff's land than would have run from the slough in its 
natural state, but that there was actually less, and there was no 
evidence to shew that the manner in which it came down through 
the ditch injuriously affected the plaintiff. The plaintiff appeals.

In my opinion we are not called upon in this case to consider 
the question upon which there has been such a diversity of 
judicial opinion, namely, whether the doctrine of the civil law, 
or the doctrine of what is called the common law, applies to this 
Province. The doctrine of the civil law is that the rights of 
drainage of surface water, as between owners of adjacent lands 
of different elevations, is governed by the law of nature, and 
that the lower proprietor is bound to receive the waters which 
naturally flow from the estate above. The doctrine of the com
mon law is that the upper proprietor has no legal right as an 
incident of his estate to have the surface water falling on his 
land discharged over the lower proprietor, although it naturally 
would find its way there, but that the lower proprietor may 
lawfully in the course of the proper user of his land erect 
obstructions to prevent the water from overrunning his land, 
even if such obstruction has the effect of forcing the water back 
on the land of the upper proprietor to his injury. Ostrom v. 
Sals (1897), 24 A.R. (Ont.) 526; (1898), 28 Can. S.C.R. 485.

The trial Judge having, on the evidence, found against the 
plaintiff that any more water reached his land by reason of the
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ditch than would have reached it had the land remained in it* 
natural state or that the course of the water was in any way 
changed, and there being evidence to support these findings, 
the only question left is, was the defendant obliged to leave his 
drain closed when it clogged up, for, if he had a right to open 
up the wooden drain, he had surely a right to dig the ditch in 
question.

I agree with the trial Judge that the defendant had not only 
the right to dig the ditch in question, but that he had also a 
right to remove all the filling that he had placed in the draw 
and return the land to its natural state. The drain was put in 
for the purpose of enabling the water to run from the slough 
through the ravine, as it would have done in the natural state of 
the land. The blocking up of the drain was the equivalent of an 
obstruction getting into the draw and blocking back the water. 
Had the draw in its natural state become filled up so that it 
held back the water, it does not seem to me to admit of argument 
that the defendant would not have had the right to remove the 
obstruction.

In Farnell v. Park* (1917), 38 D.L.R. 17, the head note is 
as follows :—

An obstruction to the natural flow of a slough or surface water, by 
a beaver dam, may be rightfully removed by anyone interested, in order 
to reetore the land to its original and natural conformation, unless an
other party, relying on the continuance of the obetruction, had dealt with 
hie land in such way that he would be injured by the removal of tjie 
obstruction.

While without further consideration I would not be prepared 
to agree that a beaver dam, irrespective of the time it was erected, 
is a removable obstruction, the principle laid down in that case 
seems to me applicable to the facts of the present case.

I would dismiss the appeal with costs.
Elwood, J.A., concurred with Newlands, J.A.

Appeal diimitscd.
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CASTALDI v. DENISON.
Ontario Suprt me Court, . 1 p/iellaU Dins ion, Mtndith, ('.J.O., Marl a mi, 

Mayer ami Fcryunon, JJ.A. March 19, 1920.

1. Negligence (§ 1 C—60)—Ice field—Common law duty impoked on
PERSON CUTTING ICE—BoYS ENTERING KXCLOKED ICE FIELD—
Warning given—Death of boys—Damages.

At common law the ice which forms upon a navigable river tin* bed of 
which is in the Crown belongs io the public but In* -times (he property of 
whoever gathers it ami reduces it into possession as an article of personal 
property, but in doing so the rights of others to skate in safety upon the 
river must not be interfered with. The action of intelligent boys 11 
and 13 years of age in entering an enclosed ice field, knowing that it was 
an ice field, and that it was dangerous to skate upon the ice within the 
enclosure, especially if they heard a warning shouted to them not to go 
in because it was dangerous, will disentitle their representative to recover 
damages for their death in an action under the Fatal Accidents Act.

[Lake Simcoe Ice ami Cold Storage ('a. v. McDonald (liH)l), HI Can. 
S.C.R. 130, applied.]

2. Negligence (§ 1 A—4a)—Statutory duty—Failure to perform—
Accident—Effective cause—Fatal Accidents Act—Damages.

Mere failure to perform a statutory duty and the fact that an accident 
lias hap|>ened is not enough to entitle one to damages in an action under 
the Fatal Accidents Act ; it must be shewn that the failure was the 
effective cause of the accident.

(Shilson v. Northern Ontario Light and Vouxr ('a. (1010). 4K D.L.H. 
«27.1

An appeal by the defendant from the judgment of Clvte, J., 
at the trial, in favour of the plaintiff, for the recovery of $500 
damages, in an action under the Fatal Accidents Act, brought by 
the mother of two boys who, while skating upon the Napanee 
river, broke through thin ice formed over a hole, said to have l>een 
cut by the defendant and left unguarded i r insufficiently guarded, 
and were drowned.

D. L. McCarthy, K.C., and J. E. Madden, for the appellant.
11". S. Herrington, K.C., for the plaintiff, respondent.

The judgment of the Court was read by
Meredith, C.J.O.:—This is an appeal by the defendant 

from the judgment dated the 18th September, 1919, whieh was 
directed to be entered by Clute, J., after the trial before him sit
ting without a jury at Napanee on that and the previous day.

The action is brought by the mother of Pappina Castaldi and 
Antonio Castaldi, under the Fatal Accidents Act, to recover 
damages for their death, which it is alleged was caused by the 
negligence of and the breach of his statutory duty by the appellant.

33—52 D.L.H.
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Thr appellant was engaged in cutting and removing ice from 
the river Napanec at a ]>oint where the river is navigable, and the 
deceased came to their death while skating on the river, owing to 
breaking through the thin ice which had formed where ice had 
I sen removed by the apja-llant.

The respondent bases her claim to recover on two grounds, 
vil., (1) at common law on the ground of negligence, (2) on the 
ground that the appellant failed to discharge the duty imjiosed 
U|»m him by sec. 287 (a) of the Criminal Code.

The facts are not seriously in dispute. The appellant for 
some time liefore the accident had been engaged in harvesting 
the ice, and had Bet off a part of the river, about 212 feet in width 
and 566 feet long, as the field for his o]Krations. This he enclosed 
by a wire strung from posts, 75 to 80 feet apart, planted hi the 
ice and resting upon the river-liottom. At the west end there 
were also placed bushes at intervals, and there were bushes also 
on the north side. The wires had sagged in some places and at 
some points had become partly imbedded in the ice. According 
to the testimony of William Barker, a witness called by the 
res]iondent, and who had been in the employment of the appellant 
in the work that he was doing, there was a slack in the win- in the 
centre of the west side of the field for about 2 feet, and the wire 
was 4 feet 6 inches or 4 feet 8 inches from the ice at the posts. He 
had suggested to the appellant that the posts and wire were not a 
sufficient protection, and the appellant had told him to put up 
what he thought was a sufficient protection. Acting upon these 
instructions, he put down bushes, starting at the north-west 
comer and extending across the whole west side: 6 to 9 bushes, 
he said, but what he thought were sufficient. This was done 
within the 7 days before the accident. According to his testimony, 
any one entering the field from the west side would have to go 
over or under the wire.

According to the testimony of Charles Markle, a witness called 
by the respondent, the cutting was begun about 2 feet from the 
west end of the field, and hard ice had formed over the northerly 
part of what had been cut, but at the distance of about 150 feet 
from the west end the ice that had formed was thin, and, as 1 
understand the evidence, it was when the deceased were skating 
over that ice that it broke through.
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It was conceded that the deceased entered u|x>n the ice-field 
at the west end; before entering it they conversed with two boys, 
Frank Babcock and Harry Irwin, who were on the river sailing an 
ice-boat. The conversation occurred at the west end, and Irwin, 
seeing that they were on the ice-field, called to them saying, “I 
would not go in there," that it was dangerous. But they went on, 
paving no heed to the warning. My view of the evidence is that 
the proper conclusion to lie drawn is that they heard but did not 
heed the warning, though it is possible that they may not have 
heard it. According to the testimony of Irwin, in addition to the 
iwsts, wire, and bushes, there was a bank of snow, and the field 
could not lie entered without bending down—ducking down— 
irnder the wire.

The accident occurred lietween 4 and 5 o'clock in the afternoon 
and in daylight; and, according to the testimony of some of the 
resjiondent’s witnesses, it was quite apparent that ice-cutting was 
going on in the ice-field. The ages of the deceased were 13 and 
11 years respectively, and they were both bright and intelligent 
Iwvs.

As 1 understand the reasons for judgment of my brother Clute, 
he found in favour of the respondent because, in his opinion, the 
apis llant had not complied with the provisions of sec. 287 (a) 
of the Criminal Code, his view being that it was not sufficient to 
have fenced the ice-field—that the hole that had l>een made by 
removing the ice should have been fenced.

The section provides that every person who "cuts or makes, 
or causes to be cut or made, any hole, opening, aperture or place, 
of sufficient size or area to endanger human life, through the ice 
on any navigable or other water open to or frequented by the 
public, and leaves such hole, opening, aperture or place, while it 
is in a state dangerous to human life, whether the same is frozen 
over or not, unenclosed by bushes or trees or unguarded by a 
guard or fence, of sufficient height and strength to prevent any 
person from accidentally riding, driving, walking, skating or 
falling therein,” is guilty of an offence and liable, on summary 
comiction, to a fine or imprisonment with or without hard labour, 
or lioth.

It will be convenient, before dealing with the question as to 
the claim based on the alleged non-compliance by the appellant
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with the requirements of the statute, to deal with the question 
of his liability at common law.

At common law the ice which forms u|xm a navigable liody of 
water, the bed of which is in the Crown, belongs to the public, 
but becomes the property of him who has gathered it and reduced 
it into possession as an article of personal property : per King, J., m 
Lake Simcoe Ice and Cold Storage Co. v. McDonald (1901), 31 Can. 
S.C.I1. 130, 133, 134. It follows from this that in entering vi]*m 
the river and cutting and removing the ice the appellant was doing 
a lawful act, and is only liable to the respondent if, in exercising 
that right, he unnecessarily and improperly interfered with the 
right of the deceased to skate in safety upon the river, and their 
death was the result of that interference.

In my opinion, the appellant discharged his common law 
duty by fencing the ice-field as it was fenced; and, even if he had 
failed to discharge it, the effective cause of the accident was not 
his breach of duty, but the action of the deceased in entering the 
ice-field knowing that it was an ice-field, and that it was dangerous 
to skate upon the ice within the enclosure, especially if they heard 
the warning that was gi. n to them by Irwin. As I have said, the 
deceased were bright and intelligent toys, and the occurrence took 
place in broad daylight.

As was said in the recent case of Shilson v. Northern Ontario 
Light and Power Co. Limited, (1919) 48 D.L.R. 627, at p. 630, 
45 O.L.R. 449, at p. 454:—

“ What the respondents did was just the same as if they had a 
patrolman who said, ‘Don’t go over into that enclosure, it is 
dangerous to go there;’ and it shocks my common sense to think 
that a boy or other person who has been warned in that way and 
chooses to go there, and is injured by something he did not expect 
to find, should be entitled to recover.”

These observations were quoted by Anglin, J., in the Supreme 
Court of Canada: Shilson v. Northern Ontario Light and Power Co. 
(1919), 50 D.L.R. 696, 698.

I come now to the consideration of the case as affected by the 
provisions of the statute, and I assume that a person who sustains 
injury because the duty imposed by the statute is not performed 
may recover, though at common law he could not.
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It is not open to question that the mere failure to perform 
the duty, and the fact that an accident has happened, is not 
enough; it must be shewn that the failure was the effective cause 
of the accident; and, for the reasons given in dealing with the 
common law aspect of the case, I am of opinion that that has not 
been proved.

It is unnecessary to decide whether the view of the learned 
trial Judge is the correct view of the meaning of the statute. As 
at present advised, I think that it is not: and, if necessary for 
our decision, would hold that where an ice-field is set apart, and 
the field is enclosed as the statute requires, it is not necessary to 
enclose1 the openings that are made within the limits of the field. 
The purpose of the statute was not to safeguard one who, dis
regarding the warning that the fencing of the field would convey 
to him, takes upon himself the risk of entering the field.

The liability of a person engaged hi harvesting ice to answer 
in damages to one who suffers injury by falling into an owning 
made in the ice or breaking through thin ice that has formed over 
an ojicning where the fence is not of the character which the 
statute requires, necessarily depends ui>on the circumstances in 
which the accident happened. ( >nc seeing the fence that was there, 
and knowing that ice-cutting was going on within the enclosure, 
must know that the fence is there to warn him that lit1 ought not 
to enter, and, if he chooses to disregard the warning, his reckless
ness is the effective cause of any accident which læfalls him.

It may be that, if the fence is so near to the owning that a 
man driving at night might drive into it, the fence should be strong 
enough to prevent that hapjiening, but that view of the meaning 
of the statute does not help the res]>ondent.

I would, for these reasons, allow the appeal with costs and 
dismiss the action with costs. Appeal allowed.

BUFFET v. WALLER.
Manitoba Court of Appeal, Perdue, Cameron. Haggart, Fullerton,

and Dennistoun, JJ.A. May 11, 1920.
Brokers (§I1B—12)—Real estate agent—Right to commission for

■ALB OF LA*».
If the relation of buyer and seller is really brought about by the 

act of a real estate agent with whom the fands were listed, he is 
entitled to commission although the actual sale has not been effected 
by him.
[See annotation, 4 D.L.R. 531.]
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Appeal from a County Court judgment. The plaintiff sues 
to recover commission on the sale of defendant’s farm. An
other real estate agent, Lazarnick, claimed that he had brought 
about the sale and earned the commission. Defendant was 
willing to pay the commission to the party entitled. Lazarnick 
was added as a third party and the contest is between the plain
tiff and him. The amount of commission was admitted to he 
$250. His Hon. Judge Prud’homme, before whom the ease was 
heard, found in favour of the plaintiff.

//. il. llannesson, for appellant ; L. P. Roij, for respondent.
Perdue, C.J.M. :—The evidence shews that Waller had in

structed the plaintiff to sell the property, consisting of a farm 
and a considerable quantity of stock and implements, giving him 
full particulars of the same. The plaintiff advertised the prop
erty for sale and by means of this advertisement it came to the 
attention of one P. Chaput, living at Letellier, who saw the 
plaintiff and obtained particulars from him. The plaintiff told 
Chaput to see Waller and deal directly with him. • Chaput 
examined other properties and not finding any to suit him lie 
returned to Winnipeg with the intention of seeing the plaintiff. 
Before doing so, however, he visited Lazarnick's office in order 
to see him about some lands he was offering for sale and which 
adjoined Waller’s farm. At the interview Waller’s farm was 
mentioned and Lazarnick offered to take him to Ste. Anne where 
the lands were, intimating that he, Lazarnick, could arrange a 
sale of Waller’s farm on terms suitable to Chaput. On the 
following day Lazarnick told him that the Waller farm was 
under option to the Soldiers’ Settlement Board and that Chaput 
could not get that property. Lazarnick told Chaput to go to 
Ste. Anne and arrange a purchase of the other property from 
the owner, Desautels. On going to Ste. Anne, Desautels shewed 
him his land and also, at Chaput’s request, took him to see 
Waller’s farm. Desautels was anxious to sell his own property 
and made no effort to sell Waller’s. Chaput went back alone the 
same day to Waller’s farm and examined it and the stock. In 
the evening of the same day he saw Waller and the two came to 
an agreement. The terms of sale were reduced to writing and 
signed and were afterwards carried out.
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Lazarnick claims that Desautels was his agent and that it 
was through his own and his agent’s efforts that the sale was 
effected. I think the trial Judge took the right view that it 
was the plaintiff who first brought Waller’s farm to the attention 
of the purchaser Chaput and got him interested in it. Lazarnick 
in fact told Chaput that the farm was under option to the Sol
diers’ Settlement Board, and discouraged him from attempting 
to buy it. It was Chaput’s own idea to go to Waller, find that 
he was free to sell the farm and then himself arrange the terms 
of purchase. “If the relation of buyer and seller is really 
brought about by the act of the agent he is entitled to commission 
although the actual sale has not been effected by him”: per 
Erie, C.J., in Green v. Bartlett, 14 C.B. (N.S.) 681 at 685, 
quoted with approval in Burchell v. Gowrie and Blockhouse 
Collieries, [1910] A.C. 614 at 624. I think it was the act of the 
plaintiff that was the causa causons of the sale.

The appeal should be dismissed with costs.
Cameron, J.A. :—The land in question was listed by Waller, 

the owner, with the plaintiff, a real estate agent, for sale, about 
August 1, by letter, in which the cash to be paid on the purchase 
price was fixed at $2,000. It was accordingly advertised by the 
plaintiff in several papers in August and September, and in the 
advertisements the same amount of cash required on the pur
chase was stated. The first inquiry the plaintiff received was from 
A. Chaput in a letter dated August 24, in which reference is 
made to the plaintiff’s advertisement in the “Tribune.” Flavien 
Chaput, brother of A. Chaput, came in to see plaintiff some time 
in the first three weeks in September and told him his brother 
had written to him (plaintiff) and that he (Chaput) was looking 
for a farm. Plaintiff gave him all the particulars and shewed 
him Waller’s letter and told him, as Waller was anxious to sell, 
he (F. Chaput) could go over to see him and make his own deal 
with him. F. Chaput told the plaintiff he could consider the 
matter and very likely go to Ste. Anne.

F. Chaput bought the property between the 15th and 20th 
of October. He had his information about it originally from his 
brother and came to Winnipeg to see plaintiff and got the par
ticulars of the farm from him, as well as the name of the owner.
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P. Chaput did not go to Ste. Anne immediately, but inspected 
other properties at Rainy River and elsewhere. Returning, his 
wife urged him to take action, and he then went to Winnipeg 
to see the plaintiff. In the meantime his brother had been cor
responding with Lazamick about properties he had for sale, 
lots 68 and 69, Ste. Anne. Accordingly he went to see Lazamick 
when he met him for the first time. F. Chaput does not remem
ber whether it was Lazamick or himself that first spoke of 
Waller’s farm. He told him he had not cash enough, as he 
thought Waller wanted cash for his stock and farm. He told 
Lazamick he had not more than #2,000 cash. Lazamick said 
he would take him to Ste. Anne on the following day, and that 
“he could have Waller do business for #2,000.’’ Lazamick 
told him the next day that the Soldiers’ Settlement Board had 
an option on the property and that he (Chaput) could not look 
for it for sale. Then Chaput was put in telephone communica
tion with one Desautels of Ste. Anne, who proposed to sell 
Chaput his (Desautels’) farm, and Chaput arranged to go down 
to sec him the next day. Instead, having met another possible 
vendor, he went to Isle des Chenes, but finding the land there 
unsuitable, walked to Ste. Anne, found Desautels, who drove 
him to lots 68 and 69, and he says “at my request took me out 
to lot 67” (Waller’s property). He just saw the buildings on 
the farm but did not see Waller, who was in Winnipeg. Desautels 
did not seem anxious to sell Waller’s farm. After a period of 
indecision, Chaput went over Waller’s property himself and 
made up his mind to wait and see Waller, which he did that 
evening. After some discussion with Waller and his wife, 
Chaput decided to buy, and made a bargain and paid #100. In 
a few days the transaction was formally completed. On cross- 
examination Chaput says he does not think Lazamick told him 
the name of Waller, that Lazamick did not give him all the par
ticulars, and did not shew him a letter. The reason he went ti 
Lazamick's office was to see about lots 68 and 69.

Chaput did not know Desautels was Lazamick’s agent. It 
was the elder Desautels that advised him to buy Waller’s place.

Now that is the evidence for the plaintiff and on it he is 
clearly entitled to succeed. There is, however, to be considered
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the evidence of Lazarnick and of the witnesses called on his 
behalf. After perusing it and the evidence given in rebuttal by 
F. Chaput, I still retain the view that the plaintiff had made 
out his case. It seems to me clearly established that the plaintiff 
was the efficient eausc, or causa causant, or procuring agent, of 
the sale to C'haput. I think the trial Judge was right in the con
clusion at which he arrived. The intervention of Lazarnick in 
the matter complicates the circumstances, but throughout them 
there is the outstanding fact that the plaintiff brought the pur
chaser and vendor together and was the cause of the negotiations 
which ultimately resulted in the sale.

I think the appeal must be dismissed.
Haggart, J.A..—I would not disturb the finding of the trial 

Judge. I would dismiss the appeal.
I adopt the reasons given in detail by the Chief Justice and 

Cameron, J,
Fullerton, J.A. (dissenting) :—At the trial this action de

veloped into an issue between the plaintiff and the defendant 
Lazarnick as to which of them was entitled to receive the com
mission payable by the defendant Waller.

Both the plaintiff and Lazarnick are real estate agents doing 
business in the City of Winnipeg.

There is little, if any, material conflict of evidence—the 
difficulty, if any, is to apply the law to the facts of the case.

Prior to October 10, 1919, the defendant Waller was the 
owner of part of lot 67, Ste. Anne, containing about 114 acres.

In August, 1919, Waller listed the property for sale with 
the plaintiff. Plaintiff advertised it in the “Tribune,” “Free 
Press” and in “La Liberté."

Arthur Chaput, a brother of Flavien Chaput, who subse
quently became the purchaser of the property, on August 24, 
1919, wrote to plaintiff asking for a description of the land 
advertised for sale at Ste. Anne. Some time during the first 3 
weeks in September Flavien Chaput called at the office of the 
plaintiff. Plaintiff gave him all the particulars of the farm, 
also the name of the owner, told him that the owner was very 
anxious to sell, and suggested that he should see him and make 
his own deal with him. Chaput said he would consider it. 
Plaintiff did nothing further in the matter.
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The defendant Lazamick had a sub-agent named Desunteli 
living at Ste. Anne. About July 5, 1919, Lazamick was advised 
by Desautela that Waller’s farm was for sale. He advertised it 
and got a party interested and together they went to Ste. Anne 
and saw Waller. Two or three days later Waller came to 
Lazamick’s office to close the deal, but as the party could not 
furnish sufficient cash the deal fell through. This was about 
the last of July. Lazamick says that on that occasion he asked 
Waller whether he should keep on trying to get a buyer for him, 
and Waller replied to go ahead, as he was willing to sell the 
property, provided he could get a substantial cash payment on 
the price quoted.

On October 8, Flavien Chaput came to Lazamick's office and 
a conversation took place respecting the 114 acres of lot 67 Ste. 
Anne belonging to Waller. Chaput said that his brother Arthur 
“had spoken to him about it (the 114 acres) but that the first 
cash payment was too much." Chaput said he could only put 
up $2,000 in cash. Lazamick told him that if he would come 
back the next day he would get Waller on the phone in the 
meantime and see what could be done. After Chaput left his 
office Lazamick got Waller on the phone and told him he had 
a man who was willing to buy his place. Waller explained to 
him that the Soldiers’ Settlement Board had an option on the 
place, but that the option would expire on the 15th October, and 
that he did not think the Soldiers’ Settlement Board meant 
business. Waller asked how much money the man had, what 
nationality he was, whether he was married or single, and what 
price he had quoted him. Lazamick informed Waller that he 
had quoted his own price, $40 an acre, that the man was willing 
to pay $2,000 cash, that his name was Chaput, a Frenchman, and 
that he was married and had children. Waller replied: “Alright, 
send him down, as I am sure we can do business, and I am prac
tically certain the Soldiers’ Settlement Board will not take the 
farm.”

Chaput came to Lazamick’s office the next day, and Lazamick 
then told him that as long as he could pay $2,000 cash, and the 
Soldiers’ Settlement Board gave up the place, he could buy the 
farm at $2,000 cash and the balance arranged. Lazamick sug-
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gested to Chaput that he should go down to Ste. Anne and see 
his man Desautels, who also had a place for sale, his own farm, 
and that he probably could buy Mr. Dcsautels’ place if it was 
impossible to get Waller’s. Chaput said he would go down. 
While they were talking Desautels called Lazamick by phone. 
Lazamick said to Desautels to watch out for Mr. Chaput that 
evening, meet him at the train and take him down to see Mr, 
Waller’s place, his own place, and if no arrangement could be 
made for either of these places to try and get him a small farm 
in that district.

Chaput went to Ste. Anne the night of the 10th October, 
1919, stayed with Desautels over night, and together they visited 
the Waller farm the next day. Waller was away, but returned 
that night, when the sale was closed.

Chaput, who was called as a witness on behalf of the plaintiff, 
corroborates Lazamick’s story in all material particulars. It is 
true he says that Lazamick told him at their second interview 
that the Soldiers’ Settlement Board had an option on the prop
erty, and that “he could not sell it any more; I could not look 
for the property any more.” Now Waller completely corrobor
ates Lazamick as to their conversation on the telephone on 
October 8th above detailed. He says he told Lazamick that his 
land was under option but he expected to know in a few days. 
It is very unlikely that Lazamick under such circumstances 
would tell Chaput that “he could not look for the property any 
more.” The fact is that Chaput learned on his arrival at Ste. 
Anne that the Soldiers' Settlement Board had abandoned the 
option.

Chaput also stated that Desautels did not appear anxious to 
shew him the Waller farm, but was eager to sell him his own. 
This, however, has no bearing on the question. We have the 
fact that Waller listed the land with Lazamick for sale, that 
Chaput came to Lazamick, who called this land to his attention, 
arranged with him to visit the land, and a sale resulted. Clearly 
Lazamick would be entitled to recover his commission from 
Waller.

Now, as to Buffet’s position. True he also had the land 
listed, advertised it for sale, and Chaput, seeing his advertise-
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ment, visited him and got all the particulars, including the name 
of the owner, Waller. Buffet, however, never communicated the 
fact to Waller or took any steps whatever to bring about a sale. 
When Waller sold he only knew Lazarnick in the matter. 
Lazamick did not know that Buffet had anything to do with the 
matter. How then could Buffet ever recover a commission from 
Waller 1 I am clearly of opinion that Lazamick is entitled to 
recover the commission.

I would allow the appeal with costs.
Dennistoun, J.A., concurred with Perdue, CJ.M.

Appeal dismissed,

ONT. DELORY v. GUYETT.
g q Ontario Supreme Court, Appellate Divirion, Meredith, C.J.O., Mar/ann,

Magee, Hodginr anil Ferguson, JJ.A. Feteruary SO, 1920.

PRINCIPAL AND AGENT (j 11 C—20)—AgRNT—AvTMOSITY TO RECEIVt 
money—Cheque—Payment to aoent—Fraud ok agent—In- 
BIL1TY OK PRINUIl'AL.

An agent authorised to receive money for his principal may not receive 
anything but money, but if he receives a cheque on a hank :md the 
cheque is paid to the agent before his authority is revoked that is god 
payment to his principal.

(statement. Appeal from the judgment of Lennox, J. on an action 
for a declaration that a mortgage made by the plaintiff 
to the defendant had lieen fully paid and satisfied and for an order 
upon the defendant to discharge the mortgage or reconvey the 
mortgaged land.

The judgment appealed from is as follows 
This is a case of great hardship arising out of the dis

honesty of a solicitor. It matters not which way the 
decision is, it results in a very serious loss to an innocent 
person. The dangerous agency of sympathy can play no part, 
for I have no reason to believe that either one of the parties csn 
bear the loss better than the other; and. on the contrary, I have fair 
ground to infer that the loss, on whichever of the litigants it falls, 
will be a very severe blow indeed.

The plaintiff is a married woman, residing in Hamilton; she 
borrowed $2,500 from the defendant upon a mortgage of her 
property in Toronto. The defendant resides in Toronto and is an
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employee of Brown Brothers, stationers, carrying on business 
here. When the plaintiff wanted to effect the loan, she, upon the 
suggestion of an acquaintance, applied to Mr. Loftus, a solicitor, 
with whom she had no previous acquaintance. The relations 
between the defendant and Loftus, if any, previous to this mort
gage transaction, were not disclosed. It is a question of fact 
whether the defendant was in the habit of employing Loftus as a 
solicitor or not, and the fact could have been deposed to if he 
desired to do so, and thought of it. The mortgage is dated, 
the execution sworn to, and the mortgage registered, on the 30th 
May, 1913. It was prepared in the office of Mr. Loftus, and it is 
perhaps a reasonable inference that the title was searched by a 
solicitor. There is no suggestion that any solicitor other than Mr. 
Loftus was engaged by either party. The consideration-money 
was paid to the plaintiff by Loftus, and the mortgage and title- 
deeds left with him. The plaintiff and defendant did not meet 
at all. I think it is fair to conclude that at this time Loftus was 
the solicitor of both parties. There is no ground for inferring that 
in this transaction Loftus continued to be the solicitor of either 
party after the loan was completed; and, as I said, there is no 
evidence either way as to other transactions between Loftus and 
the defendant. The plaintiff at the time obtained the defendant’s 
house-address from Loftus, and the defendant then, or at all 
events before the 27th May, 1918, obtained the mortgage and 
other papers. During the currency of the mortgage the plaintiff 
regularly remitted the interest from time to time falling due upon 
the mortgage, by her cheque payable in Hamilton.

About a month before the principal money became due, the 
plaintiff wrote the defendant saying that she might not be able 
to have the money exactly at the date of maturity, and asking if, 
in that event, she could have a brief extension of time. She says 
she enclosed a stamped—and I think addressed—envelope for 
reply. She got no answer. The defendant says he got the letter, 
but no envelope, and that he instructed Loftus to answer it. 
The circumstance is not important except perhaps as a slight 
indication that the defendant was disposed to leave the closing up 
of the loan to Mr. Loftus. It may not have meant that. At 
best it is an equivocal action, and the most that can be argued is 
that it assists in interpreting what the defendant really intended
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__the plaintiff to do when payment of the mortgage was subscfiucntlv
8. C. diseussed between the plaintiff and defendant by telephone. 

Delory * think a stumjied envelojie was enclosed by the plaintiff in her 
Gotett *etter to the defer ant, as she says.

On the 27th May, 1918, the plaintiff' called the defendant on 
the long distance telephone, and she says she talked to hint at 
his house. The call was put in by her daughter, and she only took 
the receiver when he was announced to be on the line. The 
defendant says his wife answered, and that he was connected 
where he was working, at Brown Brothers’ place of business. 
His wife did not give evidence, and it may be as the defendant 
says, but it is not a contradiction of the plaintiff, as, unless he 
told her, she would not know where he was speaking from. The 
plaintiff’s account of the telephone conversation was in substance: 
“I 'phoned the defendant on Monday the 27th May, 1918, that 
I was prepared to pay off the mortgage and would go dow n on 
Wednesday morning by the 8.35 train, and asked him to meet me. 
He said he was very busy, but to come down and pay the money 
to Loftus. I repeated. ‘Pay the money to Mr. Loftus,’ and he 
said, ‘Yes, for I’ll send Mrs. Guyett over with the mortgage and 
deed.’ I said, T will go direct from the train to the lawyer's 
office,' and I went accordingly.”

The plaintiff’s daughter was to go with her mother to Toronto, 
and listened to the Hamilton end of the telephone conversation. 
She corrolxjrates her mother. The defendant in substance says: 
“She said she was coming to pay off the mortgage on Wednesday. 
Would I meet her? I said I could not. She said, ‘Will I pay it 
or will it do to pay it to Mr. Loftus?’ I said ‘I guess so.’ That's 
all. I called up Mr. Loftus and sent the papers to him by my 
wife.” On cross-examination he said: “She wanted to make an 
appointment with me to pay off the mortgage. She asked if it 
would be all right to pay it to Mr. Loftus, and I said, T guess so.’ ” 

The parties substantially agree as to all that is important. 
They differ a little as to how the name of Mr. Loftus was intro
duced. I think they were both honest in their statements; but, 
even aside from the corroboration of the plaintiff's evidence hy 
her daughter, I have more confidence in the verbal accuracy of 
the plaintiff than of the defendant.
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The plaintiff at the time apjpointed went to Mr. Loftus’s ont.
office, accompanied by her daughter, found the papers in his 8. C.
hands as arranged, and paid the principal money and interest Delobt 
owing on the mortgage, the costa of exchange and of the discharge, q 
by her cheque, payable in Hamilton. The solicitor then gave her 
the deed, mortgage, and insurance policy—the latter endorsed by 
Mr. Loftus. She then said, “What about the discharge?" and 
was told that the discharge is not given until the cheque is paid, 
and it will lie sent on. The cheque was made payable to Loftus, 
who tilled it up. He put it into the bank that day, and it was 
entered in his account. It is s|>okeri of as “a dejiosit" as dis
tinguished from a collection, if that makes any difference, but 
the banker endorsed it “not cleared yet," and refused to allow 
it to be drawn upon until advised that the cheque was paid next 
day.

Mr. Ferguson very strenuously argued that, if the defendant 
directed that the money lie paid to loftus, yet loftus was only 
the defendant's agent to receive money, and a cheque is not 
money, distinguishing lietween the effect of payment in cash and 
something as a substitute, and referred to a great many author
ities; hut the money was mid, and whether on Wednesday or 
Thursday is of no consequence.

With deference, I cannot see that the cases relied upon are 
in |x>int. Barker v. Greenwood (1837), 2 Y. & C. Ex. 414, and 
Bridges v. Garrett (1869), L.R. 4 C.P. 580, are cases where the 
agent accepted the set-off of claims. Blumberg v. Life I nterests and 
Reversionary Securities Corporation, [1897] 1 Ch. 171, it a case 
of tendering a cheque instead of money. In Sykes v. Gut s (1839),
5 M. & W. 045, Nine Brothers v. Steamship Insurance Syndicate 
Limited (1895), 72 L.T.R. 79, and Williams v. Evans (1866),
L.R.l Q.B. 352, agents authorised to act on a cash basis took 
hills of exchange, and the attempt was to throw the incidental 
loss upon the principal.

These cases all turn upon principles not presented in this 
action. The plaintiff’s cheque did not per se amount to 
payment, and, if dishonoured, a discharge, whether given by 
the defendant or an agent, would not relieve the land of 
its burden as between the mortgagor and mortgagee, whatever 
effect it might have as to innocent third parties, by way of estoppel.
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Neither do 1 think that the inclusion of the costs of exchange and 
the fee for the discharge of the mortgage alters the situation. All 
the cases recognise that the usual course of business may I* 
followed. The payment was made as it had always lieen made 
before, and it was reasonable for the defendant to ex]>eot that it 
would lie made in this instance as it had always lieen made. If 
he desired that the cheque lie made payable to his own order, he 
had only to say so. He knew she was coming to pay off the mort
gage, he told her to come, and said it would be all right to pay it to 
Mr. Loftus. He sent down the papers in consequence, as he said 
he would do, and knew that she would not get a discharge imme
diately, for he had not signed one. The money was paid on 
Thursday, and if paid on Wednesday the only effect would have 
been to enable Mr. Loftus to appropriate it a few hours earlier 
than he did. It is a hard case either way. Both parties were 
very slow to act afterwards, but by the time the plaintiff would 
reasonably have lieen put upon inquiry the money was irre
trievably lost. It is possible that if the defendant had followed 
up his inquiries on the 29th, or even the next day, and insisted 
upon his money or the return of his papers, the excuses of Mr. 
Loftus, whatever they were, would have lieen exfiosed in time, 
and the money might not have lieen lost; but this does not decide 
anything. The question is, in what was done was Mr. Loftus, 
on the facts, the ostensible agent of the defendant, was he held 
out as the defendant's agent to receive the money? Halsbury's 
Laws of England, vol. 1, p. 158, para. 346. I think he was, and 
the defendant is estopped from disputing it.

I would feel lietter satisfied if I could find justification for 
leaving each party to pay his and her own costs. If the delay 
of the plaintiff in inquiring about the discharge—although the 
discharge is for the protection of the mortgagor only—had pre
judiced the defendant, I would think this a justification, but it 
did not.

There will lie judgment for the plaintiff in the terms of the 
prayer in the statement of claim, and with costs if demanded. 
They should not be insisted upon.

T. R. Ferguaon, for the appellant.
Arthur J. Thornton, for the plaintiff, respondent.
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Meredith, C.J.O.:—This is an appeal by the defendant 
from the judgment dated the 17th March, 1919, which 
was directed to he entered by Lennox, J., after the trial liefore 
him, sitting without a jury, at Toronto, on the 12th and 13th of 
that month.

The case was ably argued on lioth sides, and we have to deter
mine on which of two innocent persons, neither of w hom is well 
able to liear it, the loss sustained by the dishonesty of a solicitor 
must fall.

The appellant held a mortgage made by the res]Kindent on 
property in Hamilton which she owned, and she lived in that city. 
The mortgage had been prepared by the solicitor, Ioftus hv name; 
and, lieing desirous of paying it off, the resjondent came to 
Toronto and went to the office of Loftus, where she expected to 
meet the appellant. Communication was had with him, but he 
was unable to come to the office, and, lieing asked what the 
resjiondent was to do with the money she desired to pay to him, 
he directed her to pay it to Loftus, which she did. Loftus had 
possession of the mortgage, and the respondent signed a cheque 
on her banker in Hamilton for the amount owing on the mortgage 
and the cost of the discharge. The cheque was drawn by Loftus, 
and was made payable to him, and was given to him. Loftus'e 
bank-account at this time had a small sum at his credit, but not 
sufficient to pay a cheque for 11,060, which he drew on the day on 
which the deposit of the cheque was made. There is no doubt, 
I think, that Loftus intended to use the proceeds of the cheque 
or part of it for his own purposes. It was deposited with his 
banker on the 29th May, 1918, and placed to his credit. The 
banker, however, did not treat the amount as available to be 
drawn against until it was learned that there were funds in the 
bank on which it was drawn to meet it. This was learned on the 
day following the making of the deposit, and then the amount 
credited to Loftus’e account became available to be drawn on by 
him, and the cheque that he drew, having been again presented, 
was paid. In this way part of the proceeds of the respondent's 
cheque was applied to pay this cheque, and the remainder of it 
was afterwards applied by Loftus to his own use.

34—52 D.L.R.
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The result of the apjieal de]lends entirely upon a question of 
8. C. fact. The law to lie applied is elear, 1 think. There is no douht

Uelort that an agent authorised to receive money for his principal may
Govett not fpvei'e anything hut money; hut it is equally elear that, if he

----- receives a cheque on a hank, and the cheque is paid to the agent
before his authority is revoked, that is a good payment to his 
princijial.

In Williams v. Evans ( lstitii, L.R. 1 Q.B. 352, an auctioneer had 
taken a hill of exchange for the deposit, and it was held that he 
had no authority to receive payment in this way, hut in delivering 
the judgment of the Court Blackhum, J., said:—

“If the hill had liecome due and lieen paid before the authority 
of the auctioneer had lieen revoked, it would have amounted to 
much the same thing as cash.”

In Bridges v. Garrett (18691, L.R. 5 C.P. 451,at p.454,Cockburn, 
C.J., after saying that where an agent is authorised to receive 
money for his principal he must receive it in money, added :—

“ If, however, payment is made by cheque, and the cheque is 
duly honoured, that is a payment in cash.”

There is nothing in Pape v. Westacott, [1894] 1 Q.B. 272, to cast 
doubt upon these statements of the law; on the contrary. Lindley, 
L.J., referring to Bridges v. Garrett, said (p. 279):—

“The whole question there turns upon the cheque being cashed; 
but if it is cashed it is a mere piece of machinery.”

Walker v. Barker (1900), 16 T.L.R. 393, is to the same effect.
On the facts of this case, the proper conclusion is, I think, that 

the respondent's cheque was paid, and when it was paid her debt 
to the appellant was discharged.

I do not think that what Loftus did in depositing the cheque 
transferred it tor value to the banker and so converted it to his 
own use. It a]-pears to me that what he did was to deposit it as 
so much cash to the credit of his account, and what the bank did 
was so to credit it, subject to the cheque being honoured when it 
should be presented lor payment. It was, as I view it, an ordinary, 
everyday transaction, and in the circumstances of this case the 
bank received the cheque as agent of Loftus to collect it. It 
might have been differen* if Loftus had drawn cheques on his 
banker, and the lianker hat. honoured them on the faith of the



52 D.L.R.] Dominion Law Reports. 513

cheque ! icing good; but it is unnecessary to decide what the 
result would have lieen if that had lieen the state of facts.

1 would dismiss the up|>cal with costs.
Maclaren and Hodgins, JJ.A., agreed with Meredith, 

C.J.O.
Magee, J.A.:—I agree with the reasons ami conclusion of my 

Lord the t'hief Justice.
The question seems to me to lie entirely one of fact and agency. 

The defendant told the plaintiff to pay Ixiftus. It is conceded 
that at least Ixiftus had authority to receive cash. Had he 
received cash, it would have lieen the natural and proper course 
to have delimited that in the bank. He could have misapplied it. 
The defendant was not guarding himself against that in giving 
instructions to pay him. Having received, instead of cash, a 
cheque, he puts that in the liank, which would lie the natural and 
proper course.

The so-called delimit of the cheque in the bank was not a 
discounting of it. The bank placed no money at his disposal by 
reason of its receipt of the cheque, and did not do so until it 
learned of the cheque lieing paid. The credit of the amount in 
his account, without the intention of paying it to him or his order, 
was only a matter of temporary bookkeeping, such as occurs 
hourly, and one might say necessarily with all cheques received 
by banks. Not lieing willing to pay him the money for it in 
advance of knowledge that it was honoured, the bank held it only 
for him. Whether it was entered by the bank among bills for 
collection—a very unlikely course—or not, makes no difference, 
the fact being that it really was only for collection. On the 
following day the cheque was honoured, and the money became 
unconditionally subject to his order in his bank-account, just as if 
he had received cash and deposited it. Being there subject to 
his order and by his own act, it was as much received by him as if 
still in his own hands. The outstanding cheque which he had 
given did not operate as an assignment pro tanlo of the money at 
his credit, as has often lieen held. Up till the moment of payment 
of that cheque by his bankers, he could have stopped payment. 
The fact of it not being stopped and of his allowing it to be paid 
out of the proceeds of the respondent’s cheque, may have been a 
misapplication of the fund, but it was a misapplication after the
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res]Mindent had done her part completely, and eomplied with the 
terms of his agency. In Hint Brotheri v. Steamship Insurant, 
Syndicate Limited, (IK!)5) 72 L.T.ti. 79, Lord Ksher said (p. 82):—

“If within the proper time the broker was to receive a cheque 
U]wm a banker, |>ayable on demand by his taking it to a banker, 
and if he takes it to a banker and gets paid in cash, according to 
the custom, not of brokers alone, but of all people of business, 
and even those who are not in business, it is accounted as cash." 
Bruce, J., said (p. 80) that there was a wide difference let ween the 
discount of a bill and the payment of a cheque.

It is, ]>erhai>s, possible that, having given an unmarked cheque 
to an agent of the apjiellnnt, who was not authorised to receive an 
unmarked one, the resjiondent might lie entitled to demand it 
back from him, and that he could not properly refuse by sat ing 
he now held it for the ap|iellant, who had not authorised him. 
But, even if we grant that the cheque was held for the resjiondent 
until it was honoured, and the money placed to Loftus's credit 
in the liank, the moment that took place the moneys were held by 
him for the ap|icllant; and, as the misapplication of them by 
honouring his cheque necessarily took place afterwards, it was the 
apjiellant's loss.

I do not, however, consider that he had not authority to receive 
a cheque marked or unmarked in the sense of receiving it to have 
it cashed or to deliver it to the appellant. Until marked or cashed 
it might not operate in favour of the respondent as satisfaction 
of the mortgage-debt any more than if given to the apjiellaat 
himself, but none the less it would be held by Loftus for the 
appellant with the like effect as if held by the appellant himself, 
and could be demanded by the appellant from him, and could not 
be demanded back by the respondent.

I would dismiss the appeal.
Ferguson, J.A. (dissenting):—This is an appeal by the 

defendant from a judgment of Lennox, J., dated the 17th March, 
1919, whereby he declared that a mortgage given by the plaintiff 
to the defendant had been fully paid and satisfied and should lie 
discharged.

The mortgage is dated the 30th May, 1913, and was given to 
secure repayment of a loan of 12,500 and interest, the principal to 
become due and be paid in lawful money of Canada on the 30th 
May, 1918.
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The plaintiff resides in Hamilton and the defendant in Toronto.
On the 27th May, 1918, the plaintiff ealled the defendant 

on the long distanee telephone, and her aecount of the conversation 
which resulted reads:—

“Q. I would like you to tell me the conversation lietween 
yourself and Mr. Guyett over the long distance telephone on the 
27th of May? A. I long distanced 'phoned him. 1 said 1 had 
got the money and I was ready to come down and pay off the 
mortgage, and also the last six months' interest. 1 said, * Will you 
meet me at the lawyer’s office, or where will you meet me?’ He 
said: ‘Well, I am very busy now. We are shorthanded for men, 
which makes it hard for me to get off. I don’t think it will lie 
necessary for me to lie there. You can come on down and pay 
Mr. Ixiftus.’ 1 reiicated it after him. I said, ‘Pay Mr. Ixiftus?’ 
He said: ‘Yes, for I will semi Mrs. ( luyett over with the mortgage 
and the deed.’ Then 1 told him I would leave on the Wednesday.

“His Ixmlship: He said he was very busy and could not get 
away. What else? A. He said to come on down to pay Mr. 
Ixiftus.

“Q. What else? Something alsiut sending pajiers in? A. I 
saiil, ‘Pay Mr. Ixiftus?' He said: ‘Yes, I will send Mrs. (luyett 
over with the mortgage and the deed.’

'‘Mr. Thomson: Q. Go on. A. I told him what train 1 was 
coming on. I said 1 would eome on Wednesday at 8.35 on the 
C.P.R. 1 said, ‘I will go right from the station to the lawyer’s 
office.' ’’

The plaintiff came to Toronto on the day agreed upon, gave 
Loftus an unmarked cheque drawn on the Hank of Montreal, 
Hamilton branch, and received from him the deed, mortgage, and 
insurance jiolicy; she asked for a discharge of the mortgage, but 
did not receive it. She explains why at pages 19 and 20 of the 
stenographer's report of the evidence:—

“(j. When you came here the purpose was to pay your money 
and get a discharge of your mortgage? A. Yes, sir.

“Q. Mr. Ixiftus took this piece of pa|>er which was blank, 
exhibit 2, from you? A. Yes.

“Q. And he wrote it out? A. Yes.
“Q. Then he asked you to sign it, and you signed it, and you 

said to him, 'What aliout the discharge?’ A. Yes, sir.
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“Q. He didn’t hand you the discharge because he said—what 
is it? A. ‘ We never discharge a mortgage until we get the cheque 
cashed. The cheque has to lie cashed first.’ I thought that was 
the law.

“Q. The cheque had to lie cashed? A. Yes.
"Q. You left this order on your bank at Hamilton with Mr. 

Loftus, payable to him, upon the understanding that you would 
get your discharge when your cheque was paid? A. Yes.

“Q. You understood Mr. Loftus when he received the amount 
of your cheque—this cheque was to him? A. Yes, sir.

“Q. When he received the amount of your cheque, which 
included his charges as well as the amount of the mortgage- 
moneys, he would give you your discharge? A. Yes. He said 
■0.

“Q. He said he would? A. Yes.
“Q. Upon that understanding you left him this cheque? 

A. Yes.”
On the day he received it, Loftus endorsed and deposited the 

cheque in his bank, and the bank gave him credit in his current 
account for the face-value thereof, less S3 charges (see exhibits 
6, 7, and 8). The transaction between the bank and Loftus is 
told by the witness Tierney at pp. 41, 42, 46. He says:—

“Q. You are a clerk from the Bank of Ottawa, Toronto? 
A. Yes.

“Q. What is your position there? A. A. to L. ledger-keeper.
“Q. Did J. T. Loftus keep an account in your bank? A. Yes.
“Q. During 1917 and 1918? A. Yes.
“Q. 1 shew you exhibit 2, which purports to be a cheque for 

$2,588.52. Correct? A. Yes, air.
“Q. Whose endorsement is on the back of that cheque? 

A. J. T. Loftus.
“Q. You know Mr. Loftus’s signature as the ledger-kwer 

there? A. Yes, sir.
“Q. Is this Mr. Loftus's bank-book I produce to you (shew

ing)? A. Yes.
“Q. Does it shew the account during 1918, including the 

month of May? A. Yes, sir.
“Q. Will you look at the book and see if he deposited that 

cheque, exhibit 2, in his own bank-account in your bank? A. Yes, 
sir.
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“Q. On what date? A. On the 29th of May, 1918. ONT‘
“Q. That is the date of the cheque. He deposited that 8. C.

cheque to his own account? A. Yes, sir. Delory
r.-4

CilIYETT.

I'vrguwjn. J A.

“Q. In connection with that, is this (shewing) the dejiosit- 
slip? A. Yes, sir.”

(Exhibit 6, bank-book of Mr. Loftus—exhibit 7, deposit-slip.)
“Q. If this cheque had come to your office as a collection, 

would it have reached this bank-account of Loftus at all, or gone 
into this bank-account? A. No, sir.

“Mr. Thomson: I don’t understand the question.
“His Lordship: Neither do 1.
“Mr. Ferguson: He says it came in there not as a collection 

but as a deposit to this account.
“Q. The cheque, exhibit 2, if it had come as a collection to 

your bank, what course would it have taken instead of the one 
you have indicated here? A. It would have gone through the 
collection department, and would not have been put to Mr. 
Loftus’s account until it was paid in Hamilton and the funds 
remitted back to us.

"Q. As a collection? A. Yes.
“Mr. Thomson: You hardly need expert evidence on that.
“Mr. Ferguson: Instead of that we have that deposited to his 

account there as his own money.
“His Lordship: Q. You gave him credit for that amount 

although you didn’t know whether that cheque was worth any
thing or not? A. Yes, sir.”

Page 46:—
“His Lordship: Q. Virtually you had it for collection, you 

did not give him any liberty to draw on it until you got the money? 
A. We never gave Loftus any liberty to draw until we knew his 
cheques were paid.

“Q. So it was not effective until you got word from Hamilton? 
A. Until we got word from Hamilton it was paid.”

On the same day as he received the credit, Loftus issued 
cheques against it; one of these, calling for a payment of $1,060, 
was presented to the Bank of Ottawa on the 29th May, but was 
not paid until after the liank had, on the 30th May, telephoned to 
Hamilton and had been informed that the plaintiff’s cheque had 
been presented to the Bank of Montreal in Hamilton and paid.
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It is conceded that Loftus has not paid the defendant; counsel 
8. C. agreed that Loftus had taken advantage of the situation to get

Dkloby money for his own purjioses. Neither party is willing to look to
Genre L°ftus foe his or her money.

---- - The apjiellant contends: (I) that payment by cheque was not
authorised ; (2) that Loftus did not receive the cash for the cheque, 
in that, before it was presented to the Bank of Montreal for 
payment or paid, Ixiftus had transferred the cheque to the Hank 
of Ottawa in such circumstances as to make that bank holder of 
the cheque in its own right; and, consequently, payment by the 
Bank of Montreal was not payment to Loftus or to the appellant.

The respondent relies on Bridget v. Garrett, L.R. 5 C.P. 4SI, 
and Walker v. Barker, 16 Times L.R. 393, and contends: (1) that 
under the circumstances. Loftus was authorised to accept a cheque 
as payment of the mortgage-moneys; (2) the mortgage-moneys 
were in any event paid when the cheque was cashed either hy 
Loftus or hy the bank; (3) that, while the transaction between 
the bank and Ixiftus took the form of a debtor and creditor trans
action, it was in truth and substance a principal and agent trans
action, and the payment was in fact made to the Bank of Ottawa 
as agent for Loftus.

The appellant answers that in the Bridget case and in the 
Walker case it was found as a fact that the agent had authority 
to receive payment by cheque; that in both cases it was the 
proceeds of the cheque that the agent converted, whereas in the 
case at bar the agent had not authority to receive payment by 
cheque, and he misappropriated the cheque and not the proceeds 
thereof.

The authorities cited by counsel are collected and considered 
in Bowstead on Agency, 6th ed., p. 70. The same authorities, 
together with some additional Canadian and American authorities, 
are considered in 31 Cyc., p. 1378. I have read most, if not all, 
of the authorities cited, and think they establish: (1) that, when 
the circumstances adduced in evidence enable the Court to find 
as a fact that the authority given to the agent conferred upon him 
power to accept a cheque as payment, payment of the cheque, 
even if not made to the agent, is payment to the principal: Bridget 
v. Garrett, L.R. 5 C.P. 451, as explained in Pape v. Westacott, 
[1894J 1 Q.B. 272, and in Hine Brothers v. Steamship Insurance



52 D.L.R.; Dominion Law Reports. 519

Syndicate Limited, 72 L.T.R. 79; (2) that, where the circumstances ONT~
are such that the Court caimot find as a fact that the authority 8. C.
given to the agent conferred u)>on him [lower to receive payment DeZokt 
by cheque, payment of the original délit is not established unless „ *■

„ (jUYETT.
it is proven that the cheque was paid, and that the proceeds of the ----
cheque reached the agent in the form of money immediately 1 *
available for the satisfaction of the original debt: Pape v.
Westacotl, Hine Brothers v. Steamship Insurance Syndicate Limited;
Pearson v.Scoa U878),9Ch. D. 198. The principle seems to lie that, 
where there is authority to receive a cheque, the receipt of the 
agent is the receipt of the principal, the cheque itself is payment, 
it is the principal’s property, and the agent holds and deals with 
the cheque for his principal, and his principal assumes the risk 
of his improperly dealing with the cheque, while in the case where 
the agent has not authority to receive a cheque, the cheque is the 
property of the agent, and the person placing the cheque in the 
hands and power of the agent assumes the risk of his dealing with 
it improperly: Williams v. Evans, L.R. 1 Q.B. 352.

In the first case the debtor proves payment of the mortgage- 
moneys by proving the delivery of the cheque, and payment of 
the cheque by proving that it has lieen cashed ; in the second case 
he must prove not only the cashing of the cheque, but the cashing 
of the cheque by the agent, so that he has in his hands lawful 
money of Canada available to satisfy his obligations to his prin
cipal.

The case of Crone v. Boltenhouse (1845), 4 N.B.R. 581, seems 
to me to lie in conflict with Hine Brothtrs v. Steamship Insurance 
Syndicate Limited (supra), while the other Canadian case referred to 
in Cyc., .Etna Life Insurance Co. v. Green (1876), 38 U.C.R. 459, 
seems to fall within the class of cases where the agent was found to 
have authority to receive a cheque.

To my mind the result of the appeal turns on the answers to 
two questions:—

(1) Had Loftus authority to receive a cheque as payment?
(2) Was the payment of the plaintiff’s cheque by the Bank of 

Montreal a payment of funds to the defendant’s agent so as to 
leave them in his hands available to satisfy the defendant’s claim?

The answer to the first question turns on the meaning of the 
words “pay Loftus.” Do they mean “pay Loftus in lawful money
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OWT~ of Canada;” or should they, in the circumstances adduced in 
S. C. evidence, be held to mean “pay Loftus in money or by cheque'1” 

Delort Bowstead, p. 69, says:—
Uctett “An agent who is authorised to receive payment of money

---- has, primâ facie, no authority to receive payment otherwise than
Kerruoe. i a. ^ unless it is usual or customary in the particular business 

to receive payment in some other form, and the usage or custom 
in question either is a reasonable one, or is known to the principal 
at the time he confers the authority.”

In Halsbury’s Law of England, vol. 1, p. 187, para. 400. the 
law is stated thus:—

“When an agent is employed to carry out a transaction which 
involves a payment to him on his principal's behalf, he must not 
compromise his principal’s rights or part with his property until 
he has received payment, unless authorised by his instruction! 
or by usage to do so. Payment, in the absence of instructions or 
usage, must be received in cash, and not otherwise.”

See also pp. 164, 165, and 210.
On the foregoing statements of the law the direction to "pay 

Loftus" would mean to pay in cash only, unless it is usual or 
customary to pay mortgage-moneys by cheque, or at least usual 
for solicitors to receive the payment of mortgage-moneys by 
cheque.

Bowstead states (pp. 100, 101) that "a solicitor has no implied 
authority, as such ... to take a cheque in lieu of cash in 
payment of a mortgage-debt, of which he is authorised to receive 
payment.”

The learned author justifies the foregoing statement of the 
law by referring to the opinion of Kekewich, J., in Blumbrnj v. 
Life Intereete and Reversionary Securities Corporation, [1897] 
1 Ch. 171. Counsel urged that the question for décision in that 
case was not, “Had the solicitor power and authority to receive 
payment by cheque?” but, “Could the solicitor be forced to 
receive payment by cheque? " And, consequently, the opinion 
expressed by Kekewich, J., on which the learned author relies, 
is obiter. Counsel's criticism seems justified, yet, as the learned 
Judge dealt with the practice of solicitors receiving each other's 
cheques, his statement of the law and his reasoning are worthy of 
consideration. He says:—
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"Then arises a novel question, namely, whether assuming 
that a solicitor or any other person is authorised, either expressly 
or by implication, to receive a legal tender, he is authorised to 
accept a banker’s cheque. Mr. Warrington has been careful to 
limit the extent of the authority, by sa\ ing that the solicitor can 
do what is ordinarily done in the way of business by ordinary 
persons in transactions of the kind in question—that is to say, 
he would not be at liberty to accept a diamond or other pledge, 
or a mortgage or other security; but that, as mortgage-money is 
generally paid by cheques, he is at liliertv to accept a cheque, 
though Mr. Warrington will not go so far as to say that he would 
be at lilierty to accept a bill or promissory note. It seems to me 
that such an extension of authority by reference to the habits of 
mankind would 1* calculated to work mischief. The acceptance 
of a cheque involves passing a judgment on the solvency of the 
person who tenders the cheque. ... A solicitor who has 
authority to accept a tender accepts anything short of a tender 
in cash at his own risk. No doubt it is usual for solicitors to 
trust each other and to accept each other’s cheques, and the 
practice is desirable because it promotes good feeling and facilitates 
business. But I think it would be going too far to say that a 
solicitor has authority to accept a cheque liecause he has authority 
to accept a tender according to the law of the land."

The reasoning and opinion of Mr. Justice Kekewich may not 
supirort Mr. Bowstead’s proposition just as stated by him, but 
they at least afford no ground for the respondent’s contention that 
there exists a practice to the contrary. The plaintiff did not 
give any evidence of such a practice; and, in the absence of 
evidence, I would think that there is no basis for the contention 
that it is usual to accept cheques as payment of mortgage-moneys.

To find that Loftus had authority to receive a cheque as 
payment, we must, I think, conclude that he had the right to 
hand over the mortgage, title-deeds, the insurance policy, and, 
if he had it, the discharge, in exchange for the cheque. Would 
any Court say that a solicitor who had done these things had 
acted properly or that a custom or usage that permitted a solicitor 
so to act, was just and reasonable? I think not.

The answer to the second question turns on whether the 
Bank of Ottawa was the owner of the cheque or held it simply as
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agent for Loftua, and whether the moneys represented by the 
credit in Loftus’s account were moneys lent by the bank or wore 
the plaintiff’s moneys jtaid to the bank as agent for Loftus and 
then credited to his account. There might have lieen no sulk 
stantial difference lietween the course events took upon the 
deposit of the cheque and what would have happened had the 
cheque lieen received by the bank for collection. It is most 
unlikely that either Loftus or the bank officials gave a thoucht 
to the legal rights of the parties, or to what, if any, difference it 
made to such rights when the cheque was discounted instead of 
being accepted for collection. In such circumstances, I prefer 
to he guided by the form of the transaction, rather than to si uvu
la te as to what the parties intended, and by that process of 
reasoning to find a difference lietween the form and the sulwtanre

Following the form of the transaction, there can be no doubt 
but that on the 2!lth May the Bank of Ottawa liecanie and con
tinued, till paid, to lie the holder of the plaintiff’s cheque, not as 
agent for loftus, but in its own right, as transferee for value; 
that the bank did not purport to act ns agent, but collected the 
plaintiff's moneys as owner of the cheque; that the moneys from 
the cheque were not credited to loftus, but, on the payment of 
the moneys to the bank, other moneys already credited to loftus's 
account were released from a sort of stop-order that had lets 
maintained against them, jlending the payment of the plaintiff's 
cheque.

For these reasons, I am of opinion that Loftus had not authority 
to receive the plaintiff’s cheque as payment of the defendant’s 
mortgage-moneys—that, when the cheque was cashed, it was not 
cashed and the moneys were not received by the defendant or by 
any one on his liehalf; that, on the reasoning of the judgment in 
Hint Hrothert v. Steamthip Inturance Syndicate Limited, 72 L.T.R. 
79, this appeal should lie allowed.

Even if the projier conclusion is that the transaction between 
the Bank of Ottawa and Loftus was not a debtor and creditor 
transaction, but was in truth and substance a transaction lietween 
principal and agent, it does not seem to me to follow that the 
plaintiff has established payment to Loftus in lawful money of 
Canada by shewing that she caused his account in the Bank of 
Ottawa to lie credited with the amount she was directed to pay
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him |K'i*onaIly and in cash. To my way of thinking, a bank 
credit and lawful money of Canada are different things. The 
defendant told the plaintiff to pay I-oftus. That meant in lawful 
money of Canada; and, had it l>een shewn that Loftus received 
lawful money of Canada and converted it to his own use, the 
loss would have lieen the defendant's; but where, as here, it is 
neither shewn nor alleged that Loftus ever received lawful money 
of Canada, it should, I think, tie held that he never received 
anything for the defendant.

I would allow the apjieal and dismiss the action.
Appeal dismissed (Ferguson, J.A., dissenting.)

LESSOR v. JOKES.
Xfir Brunswick Supreme Cour , Appeal Division, Basen, CJ., and White, 

and Orimme -, JJ. February SO, 1920.

AvTmioHH.ES i g V E—490)—Room is oabaoe hfntfii fob keeping cab— 
Key DFI.1VFHFI»—Damages to cab—Liability.

Tlie owner of a garage who rents room in his garage in which to 
lilaci1 a ear, uni gives the owner of the car a key which enables him 
at any time to taki hie car out and use it without the knowledge of 
*uirh garage owner, ia not a bailee for hire and ie not liable for dam
ages caused to the car while in such garage.

Appeal by defendant from verdict entered for the plaintiff 
in the Saint John County Court.

It. h. Ilrrou', supports appeal ; L. A. ('onion, contra.
The judgment of the Court was delivered by 
Hazkn, CJ. :—This action was tried before the Judge 

of the County Court of the City and County of Saint John, with
out a jury. It was brought for the recovery of damages to the 
plaintiff’s motor ear while stored in the defendant’s garage, 
and judgment was given for the plaintiff for $99.54, with costs. 
It appeared by the evidence that the defendant was the owner 
of a small garage, which, I think, could be fittingly described as 
a private garage, on Charlotte St., in the City of Saint John, 
and that he rented to the plaintiff the right to store his motor car 
therein, at $5 a month, the plaintiff being given a key to the 
garage and being able to enter at any time he saw fit to do so and 
remove and return his car as he chose. This is substantially a 
statement of facts, as appears in the judgment of the Judges 
and is based upon the evidence 6f the plaintiff, who stated that he
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made arrangements with the defendant to pay him |5 a month 
to at ore hia car in hi» (defendant’a) garage. The plaintiff in 
hia evidence further atated that he aaked if the car would be 
aafe there, and the defendant replied that it would be in go,id 
condition and that nothing would happen to it while it wai 
in the garage.

The plaintiff claimed that the defendant waa a bailee: that 
the facta that I have recited constitute the bailment, and this 
was held to lie the caae by the Judge, who in the course of his 
judgment said, after reciting the facta, which are aubatant ially 
aa I have atated them :

I flint that, as the car was left In the garage by the plaint lit, in 
running order, aa above stated, that the damage waa occasioned while the 
plaintiff waa in the hoepital, that the defendant waa a bailee for hire, ind 
the damage having been caused to the car while in hie poeeessinti lie ii 
liable therefor, unlees he ahewi that the injury was caused by via major 
or otherwise, through no fault or want of care on hie part. This lie bar 
failed to do.

The definition of “bailment" aa given in Bouviers Law 
Dictionary, vol. 1, p. 313, taken from the MS. Lect. Harvard 
Law School, 1851, is: “A delivery of something of a personal 
nature by one party to another, to be held according to the pur
pose or object of the delivery, and to be returned or delivered 
over when that purpose is accomplished.” The definition given by 
Blackstone, Lewis Ed. U.S., vol. 2, ch. 30, p. 451, is: “The 
delivery of goods in trust, upon a contract, expressed or implied, 
that the trust shall be faithfully executed on the part of the 
bailee." The definition given by Kent, vol. 2, p. 559, is: “A 
delivery of goods in trust upon a contract express or implied 
that the trust shall be duly executed and the goods restored by 
the bailee as soon as the purposes of the bailment shall be 
answered. ’ ’ And in Jones on Bailment, p. 1, we have the defini
tion: “A delivery of goods on a condition express or implied 
that they ahall be restored by the bailee to the bailor, or accord
ing to his directions, as soon as the purpose for which they are 
bailed shall be answered." There are other definitions given by 
text-book writers and others, and definitions given in reports, 
all of which as far as I have been able to find, are along the lines 
of the definitions I have given. These definitions all imply that 
there shall be a delivery of the chattel, to be held according to
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the purpose or object of the delivery, and another condition is 
that it is to be returned or re-delivcred when the purpose for 
which it is delivered is accomplished.

In my opinion, the elements that constitute a bailment were 
absent from the present case, and with all respect I think the 
Judge of the Saint John County Court was in error in holding 
as he did. From the statement of what occurred, I am of opinion 
that the plaintiff did nothing more than hire from the defendant 
room in his garage in which to place hie motor car. There was 
no delivery of it, as far as I can see, to the defendant. He hired 
this space in which to place his car, and placed it there, and he 
had in hia possession a key which enabled him, at any hour of 
the day or night that plaintiff might aee fit, to go and take his 
car out and use it in such way as he chose, without the knowledge 
of the defendant.

I cannot help coming to the conclusion that in this case 
there was no bailment. The case seems to be on all fours with 
that of a man who owns a coach-house; I have a carriage for 
which I haven’t room on my own premises, and I go to him and 
sav, “I want you to let me place my carriage in your coach-house, 
and I will pay you for doing so.” He says, "All right.” And 
if I say to him, "Will it be safe theret” and he says, “Yes.” 
I don’t think it carries it any further.

There were certain questions that arose on the trial of this 
case that were not dealt with. It was claimed that the injury to 
the plaintiff’s car (and it was found injured in the garage) was 
caused by the negligence of the defendant, and there was some 
evidence to shew that the defendant himself got into the car 
for the purpose of moving it, when he found, according to his 
own evidence, that it would not move. But there was some con
flicting evidence on the subject, and I think the question whether 
the injury to the car was caused by the defendant, or directly 
through hie fault, is one that ought to be determined. I am of 
opinion, therefore, that there should be a new trial, and that 
the defendant should have his costs of this motion.

Appeal allowed with costs and cause remitted to Court below 
to grant a new trial. Judgment accordingly.

N. B.

8. C.
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ONT. Re HYDRO-ELECTRIC POWER COMMISSION OF ONTARIO AND
-----  CITY OF HAMILTON.
S.C.

Ontario Supreme Court, Apiullale Dot*ion, Meredith, C.J.O.. Mortar, ' 
Magee anil Hoilginr, JJ.A. February $0, 1920.

Taxes (5 I F—90)—Hydro-Elbctmc Power Commission (Ont.)—Pi-hlic 
_ commission—Exemption from mi-nicipal taxation.

The Hylni Elnlric Power Coiiiniiseion of I Inturio is n nuhlii ,-niu- 
missioii within the meaning of par. 7 of see. A of the Assessment Art. 
lt.H.O. 1914. eh. 19.1. nisi its iiro|s-rt> is therefun- exempt from munieip.ij 
taxation except as prove loi bv stsv 40(a) of the Assessment Act enaeted 
by see. 39 of the Statute Law Amendment Act 1918, S Geo. V., eh. 3ft, 
which makes the land owned by or vested in "n municipal conmratinii 
or cominisaioti " liable to assessment and taxation for municipal and 
sclnail pur|KMcs, in tlie municipality in which it is situated.

Statement. Special case stated by the Senior Judge of the County Court 
of the County of Wentworth, under sec. 81 of the Assessment Act, 
R.B.O. 1914, eh. 195, as enacted by the Assessment Amendment 
Act, 1916, 6 Geo. V. eh. 41, sec. 6, as follows:—

1. From the 1st January, 1919, to the 31st Octolier, 1919, the 
appellant (the Hydro-Electric Power Commission of Ontario) 
was the tenant of office premises in the Bank of Hamilton building, 
in the city of Hamilton.

2. The appellant has lieen assessed by the respondent i the 
Corporation of the City of Hamilton) for a business assessment 
purporting to be made under sec. 10, sub-sec. 1, para. (*), of the 
Assessment Act, and to lie computed by reference to the said 
property as land and building occupied or used by the appellant 
as a person carrying on the business of the transmission of elec
tricity for the purposes of light, heat, and power, for the purposes 
of sueh business, vis., land, $2,180; building, $1,700; total, $3,880; 
business assessment, 25 per cent, thereof—$970.

3. The business assessment so made was confirmed by me on 
appeal on the 7th November, 1919. The figures are not in dispute, 
but this special case on points of law or construction is stated by 
me, with the consent of the parties, under sec. 81 of the Assessment 
Act, as enacted by the Assessment Amendment Act, 1916. The 
appellant has agreed that there shall lie no costs against the 
respondent in any event.

4. The following points of law or construction are submitted:— 
(1) Was the appellant a person carrying on the business of the

transmission of electricity for the purposes of light, heat, and 
power, within the meaning of sec. 10 of the Assessment Act, so as 
to be liable to a business assessment thereunder?
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If the aliove question tie answered in the affirmative,
(2) Was the appellant liable to a business assessment unless 

or except in so far as the property on which such business assess
ment was based was assessable against the apjiellant in respect of 
the value (a) of land and building, or (fc) of land only?

(3) Having regard to see. 5, para. 7, of the Assessment Act, 
as amended by sec. 37 of the Statute law Amendment Act, 1918, 
8 (ieo. V. ch. 20, and to see. 4 of the Power Commission Act, 1917, 
7 (ieo. V. ch. 20, and otherwise, was the said property assessable 
against the npjiellant in respect of the value (a) of land and build
ing, or (6) of land only?

The matter of the assessment came lief ore the Judge of the 
County Court u|ion an apjieal by the Hydro-Electric Power 
Commission of Ontario from the decision of the Court of Revision 
for the City of Hamilton confirming an assessment of the Com
mission as stated above. The learned Judge dismissed the appeal, 
giving reasons as follows:—

The appeal is upon the ground that the Commit don is not 
liable to assessment for “business assessment.”

In the first place, it is urged on liehalf of the appellant that 
the term of tenancy in the premises of the Rank of Hamilton 
ceased on the 31st October, 1919; it moved then to premises 
formerly lielonging to the Canada Life Assurance Company in 
Hamilton. No assessment was made on account of the premises 
of the latter company. I think the objection that the term 
terminated on the 31st Octolier, and that therefore it is not liable 
to the assessment for business tax which will be collected in 1920, 
is not tenable.

The chief reliance for the appellant is upon the construction 
of the Assessment Act, R.8.0.1914, ch. 195, sec. 5, para. 7, whereby 
"property . . . vested in or controlled by any public com
mission” is not liable to taxation, unless “occupied by a tenant 
or lessee”—that is, by a tenant or lessee of the public commission, 
which is not the case here. This was amended, in so far as the 
Hydro-Electric Power Commission is concerned, by the Power 
Commission Act, 1917, 7 Geo. V. ch. 20, see. 4, which adds to the 
Power Commission Act, R.S.O. 1914, ch. 39, a new section, 12a., 
whereby the land owned by and vested in the Commission is 
assessable for municipal and school punwses. Sub-section 2
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excludes from such assessment anything 11)1011 the hind or am 
structnnn or other pro)ierty lieing U)mn the land, and makes the 
land alone liable to assessment. In 11)18, liy see. 3!) of the Stamu< 
Law Amendment Act, 8 (ieo. V. eh. 20, adding a new section, 4,w., 
to the Assessment Art, this is further extended, so as to include 
laud owned or vested in the niuniri]>ality. and again all buildings 
are excepted.

It is argued by counsel for the appellant that, as the kinds in 
possession of the ('onnnission an' alone assessable, not any |iersonal 
property, and as the businiws tax is not a lien U|sin the land, no 
nwort can lie had to the land which they occupy for recover) of 
the tax; and that, as their personal property and structures iqioa 
the land an- exempt from taxation, they cannot lie seized for 
assessment for the ’‘business tax;" and that., therefore, as there 
are no sources from which to recover the money, it is evident that 
the ( 'onnnission cannot be assessed for it.

1 am not struck with the force of this argument very much, 
because, if the ( 'onnnission is assessable at all, the means of collect
ing it is another matter, and that there may lie difficulty in that 
res|iect is no reason why the assessment should not lie made.

The real question turns rather ujion the business assessment 
section of the Assessment Act, lieing sec. 10, suh-sec. 1, para. It), 
of R.S.O. 1914, clt. 195: “Every person carrying on the business 
of . . . the transmission of . . . electricity for the 
punmses of light, heat or power,” shall lie assessed for a sum to lie 
called “ Business Assessment, ” to lie computed by reference to the 
assessed value of the land so occupied or used by him, “for a sum 
equal to 25 per cent, of the assessed value of the land."

It is conceded that, if the Hydro-Klectric Power Commission 
of Ontario is assessable at all for business assessment, the sum for 
which it is here assessed is correct.

By the Power Commission Act, R.S.O. 1914, ch. 39, sec. 2, 
the Hydro-Electric Power Commission of Ontario is declared to 
be a "body corporate,” and as such it comes within the word 
“person" as interpreted in sec. 29, para, (x), of the Interpretation 
Act, R.S.O. 1914, ch. 1.

I therefore cannot see how I can do otherwise than hold 1 hat 
the Hydro-Electric Power Commission of Ontario is liable to 
assessment for business taxation under sec. 10, suli-eec. 1, para it),
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of 1I.S.0. 1014, ch. 195, as I■ving a IkkIv corjiorate, and thus within 
tin' word '' person " as used in pare. (ft-), and therefore liable to 
this assessment for business taxation.

As I said liefnre, 1 eannot agree with the contention that 
I era use the land (*TU|iie<l cannot lie made liable for business 
taxation, nor the chattels of the Power <'ommission sein'd, there
fore the Hvdro-Ii lee trie Power Commission cannot lie nssessed 
for •businessassessment."

C. S. Machines, K.C. tor the Commission.
F. H. Waddell, K.C., for the Corjwiration of the City of Ham

ilton.
The judgment of the Court was road by
Meredith, CJ.O.:—Hue is a special ease stated by the Judge 

of the County Court of the County of Wentworth, under sec. 81 
of the Assessment Act, as enacted liy the Assessment Amend
ment Act, 1910.

The question raised is as to the liability of the Commission to 
lie assessed for the building occupied by it in the city of Hamilton, 
in addition to the land on which it stands, and for business assess
ment under sec. 10 of the Assessment Act.

The Commission is a public commission within the meaning 
of para. 7 of sec. 5 of the Assessment Act, and, except as provided 
by see. 4."si. of the Assessment Act, enneted by see. 39 of the Statute 
Law Amendment Act, 1918, its property is therefore exempt from 
municipal taxation.

That exemption was partly taken away by sec. 45a., which 
makes the land owned by or vested in "a municipal coiqioration or 
commission" liable to "assessment and taxation for municipal and 
school purposes in the munici|MÜity in which it is situate at its 
actual value, according to the average value of land in the locality;" 
and sulwiec. 2 of sec. 45a. provides that buildings, machinery, and 
works on the land “shall continue to lie exempt from assessment 
ami taxation as heretofore."

No question was raised upon the argument as to the appli
cability of these provisions to a commission such as the Power 
Commission. It is, I think, open to question whether they apply 
to any commission but a municipal commission, but, ns that 
question was not raised, 1 assume for the pur;sises of my judgment 
that they are applicable to the Power Commission.
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It is to lie oliservcd that see. 5 makes “all real propertv in 
Untario anil all income derived either within or out of Ontario i.y 
any )sTson resident therein or received in Ontario liv or on I «half 
of any jierson resident out of the same," subject to certain exeinp. 
tions, liable to taxation, and that the exemption Jiaragra] I, 7, 
says nothing alsiut income, but exempt* the pro]>erty vested in or 
controlled by any public commission.

The word “property” means, 1 think, real property, because 
Jiersonal projierty is not liable to taxation.

The business assessment is imjiosed by sec. 10, and is a personal 
tax, anti not a tax on real or Js-monal projierty. The assessment 
on land is used only for the pur]ioee of determining the amount of 
business assessment, which is a jierrentagc on the assessed \alue 
of the land occupied or used for the purpose of the business.

I am unable to agree with the argument of counsel for the 
Commission that the Commission is not a “person" within the 
meaning of sec. 10. None of the cases cited in sujijsirt of this 
contention has, in my opinion, any application to the case with 
which we have to ileal. 1 see no reason why the word “pemm" 
should not Is1 given the extended meaning which the Interpretation 
Art gives to it. There is, 1 think, nothing in the context to exclude 
that meaning.

It was argued that, I srause the property of the Commission 
is, subject to the exception created by sec. 45a., as enacted 
by sec. 39 of the Act of 1918, exempt from taxation, it 
follows that it is not liable to the business assessment, inasmuch 
as this tax must lie jiaid out of the property of the Commission, 
which is exempt from taxation. 1 am unable to follow this argu
ment. Every tax which a man must pay has to lie paid in » 
sense out of his jirojiertx—unless he liorrows the money with 
whieh to pay it. The business assessment, as I have said, is I 
personal tax, and by no process of reasoning can it lie said tu le » 
tax ujsin projierty.

In Curtis v. (Md Monkland ('onserratin* Attoeia/inn, [lflllti] 
A.C. 8(1, the ijuestion was whether the association, which was an 
unincorjMirated body of jiersons, was a person within the meaning 
of an exempting jirovision of the Income Tax Act, and it was held 
that it was not, the reason for the decision bring that in the taxing 
Acte it was expressly provided that, among other bodies, “sorietiei
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of person?, whether corporate or not eorjiorate, shall lie chargeable 
with such ajid the like duties as any jierson will under and by 
virtue of this Act l»c chargeable with.” This, in the opinion of 
the House of Lords, indicated that the word “]>erson” in the 
exempting provision was not intended to include such Ikxücs as 
were mentioned in the charging provision.

In Pharmaceutical Society v. London and Provincial Supply Asso
ciation, 1SSO i, 5 App. Cas. 857, the question was whether the society 
was a person within the meaning of a statutory provision which 
made it unlawful for any jierson to sell poisonous drugs, etc., 
unless such jierson should lie a pharmaceutical chemist, etc., 
within the meaning of ami registered under the Act. The ground 
of the decision was that, as a conx>ration could not liecome a 
registered pharmaceutical chemist under the Act, but only indi
vidual persons, the society was not a “person" within the meaning 
of the prohibitory provision to which 1 have referred.

These cases, as I have said, do not help the Commission's case. 
They are but illustrations of the application of the canon of 
construction which excludes the primary meaning of won Is where 
the nature and provisions of the enactment shew that it was not 
used in that sense.

It was contended by counsel for the Commission that, even if 
the Commission Is a person within the meaning of sec. 10, it does 
not carry on its business in Hamilton, the premises in that city in 
res)H‘ct of which the assessment was made 1 icing used only as office 
premises for the purposes of its business.

I do not understand that it is essential, in order that the Com
mission shall lie liable to the business assessment, that it should 
carry on its business in Hamilton. If it carries on one of the busi
nesses mentioned in sec. 10, and the Commission does carry on 
one of the businesses mentioned in para. (k) of suImwc. 1, 
and occupies or uses land for the puniose of its business, it is, as I 
understand the provisions of the section, to lie assessed “for a 
sum to lie called ‘ Business Assessment* to l>e computed by reference 
to the assessed value of the land so occupied or used.”

In this view of the meaning of sec. 10, a more fair mode of 
assessment is preecrilied than was applicable in the case of income 
assessment, which is assessable practically where the head office 
of a corporation is situate.
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ONT. I would, for these reasons, answer the questions submitted y
iTc! follows:— f i

*mdith.c.j.o. Question 1. Yen.
Question 2. The Commihsion is liai >le to be assessed for 1 >usinesg

assessment in resjicet of the value of the land only.
Question 3. In re«|>ect of the land only.
No costs to either party.

8 ASK. SWIFT CURRENT v. LESLIE.
cTÂ. Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont. J.A.. ami 

Bigelow, J.A., ad hoc. January 26, 1920.
1. Municipal corporations (§ IID—142)—Ultra vires contract—Fail

i re to carry out—Damages.
A town being a corporation created by statute has no authority to 

grade streets and build bridges outside of the town limits for' the 
benefit of private individuals and not required in the public interest 
and for the public benefit, where such authority is not given liv the 
statute, and an agreement to undertake the construction of such works 
is invalid and unenforceable as against the town, and no ^mrrrt 
can be awarded for failure to perform its terms, but the fact that 
part of the agreement is unenforceable does not relieve the corfMiration 
from compensating the vendor for property purchased from him ami 
taken by the corporation and appropriated to its own use.

2. Arbitration (g III—1(1)—Validity or.
Where an award is valid aa to part and void as to another part the 

valid portion if severable from the rest is enforceable.
[Montmagny v. Letourneau ( 1917), 39 D.L.K. 214, 65 fan. S.< ,R. 

543, referred to.]

Statement. Appeal by defendant from a deciaion declaring that a city 
corporation waa not liable for damages for failure to perform 
the terms of a certain contract, and dismissing the defendant's 
counter claim for the enforcement of an award made on an

l ament, J A

arbitration in respect thereof.
D. Buckles, for appellants; C. E. Gregory, K.C., and E. 

Bothu ell, for respondent.
The judgment of the Court waa delivered by
La mont, J.A. !—The material facta are as follows : By a 

by-law passed April 4, 1911, the town of Swift Current author
ized the raising of $25,000 for the construction of an electric light 
and power plant and the purchase of the lands necessary there
for. The town entered upon blocks 26 and 36, as shewn on a 
map or plan of the south-west quarter of 19-15-13-W.3rd, of 
which land the defendants Leslie and Fillmore were the owner». 
Negotiations took place between the town and the said defend-
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anU us to the tenus upon which they would give the town u 
transfer of the two blocks, and on December 8, 1911, an agn - 
ment was executed by the said defendants and by the Mayor aud 
Secretary-Treasurer of the town. To this agreement the corpor
ate seal of the town was affixed. By the terms of the agreement 
the defendant! agreed to transfer the said blocks to the town, 
and the town agreed as consideration therefor to grade certain 
streets and erect certain bridges on lands of the defendants on 
said south-west quarter of 19, which said quarter was situate 
outside the limits of the corporation. The town did not carry 
out the terms of this agreement. On January 1, 1914, the town 
was erected into a city. The city municipality succeeded to all 
the rights and liabilities of the town. In the early part of 1914 
the city and the defendants Leslie and Fillmore opened negotia
tions for the purpose of fixing compensation to be paid for the 
two blocks taken by the town, and settling the damages to be 
paid for the failure of the town to carry out the agreement of 
December 8; and on May 20, 1914, the parties entered into an 
agreement to have their differences decided by arbitration. That 
agreement recited that the defendants Leslie and Fillmore and 
the town of Swift Current had entered into a written agreement 
dated December 8, 1911 ; that the town had entered upon and 
appropriated to its own use said blocks 26 and 36, and that the 
owners had received no compensation therefor. The agreement 
also contains the following :—

And whereas the parties have been unable to agree ae to the proper 
compensation to be paid the partlee of the fleet part for the breach by the 
said municipality of the Town of Swift Current of the said agreement and 
for the taking of aaid blocks twenty six (26) and thirty-aix (36), and the 
compensation (If any) to be paid for lande injuriously affected by reason 
thereof. And it hae been mutually agreed between the partlee that the 
le-jieetive rights of the partlee hereto under the aaid agreement of the 
eighth (»th) day of December, 1611, and the compensation (If any) to be 
paid to the parties of the flret part for blocks twenty-alx (26) and thirty- 
■ix (36) ao taken as afore aaid and for lande injuriously affected the.eby 
should he submitted to arbitration.

Xow therefore the parties hereto have agreed and do hereby agree with 
each other for themeelvee, their euoceeeore and assigns ae follows:—

Frederick A. C. Oueeley, of the City of Swift Current, In the Province 
of Saskatchewan, District Court Judge, ie hereby appointed sole arbitrator 
under this agreement.

The queetiona for arbitration shall he the damages (if any) payable 
to the partlee of the flret part by the parties of the second part In conae-

SASK.

C. A.

( VHHKNT

Lamoat, J.A.
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quvnce of the breach by the municipality of the Town of Swift Current 
and the parties of the second part or either of the said agreement of the 
8th day of December, A.D. 1911, and the compensation (if any) payable 
to the parties of the first part for lands injuriously affected by the con
struction of said Power House and by the laying of said water pipes, anil 
the said arbitrator shall determine the amount of said damage* and com- 
pensât ion.

The arbitrator shall make a separate finding a* to the value of the said 
Blocks twenty-six (26) and thirty-six (30) and the compensation (if any) 
to be paid therefor.

The arbitration was had. Both partie® to the agreement 
were represented by counsel. Some three weeks were consume} 
in taking evidence, and the arbitrator on December 11, 1914. 
made his award. In it he says :—

Having considered all the evidence and after having had a view of the 
premises, 1 find and award that the amount payable to the claimants by 
the City of Swift Current as damages in consequence of the breach by the 
municipality of the Town of Swift Current and the City of Swift Current, 
or either of tliem, of the said agreement of the 8th December, 1911, is the 
sum of $27,793.95.

Secondly, I find and award that no compensation at all is payable to 
the City of Swift Current to the claimants for Blocks 26 and 36, in Park- 
view Subdivision, and that the value of Block 26 is the sum of $9,800. and 
the value of Block 36 is the sum of $4,900.

Thirdly, I find and award that no damages whatever are payable to 
the claimants for lands injuriously affected by the construction of the 
Power House and by laying the said water pipes, there being no evidence 
before me to shew that any damage was sustained under this head.

The arbitrator also directed that upon payiient by the city 
of the damage* awarded, the defendant* Leslie and Fillmore 
would give a transfer of blocks 26 and 36 to the city. On Janu
ary 20. 1915. the plaintiff» brought this action. The defendants 
then made a motion in Court to enforce the award. No formal 
judgment was given in their motion, but leave waa given to them 
to counterclaim on this action for the enforcement of the award. 
Thi» they did. The trial Judge held that the plaintiffs were 
entitled to the declaration asked for. and that the defendants 
were not entitled on their counterclaim* The defendants now 
appeal.

The city seeks to avoid the result of the arbitration on three 
grounds : ( 1 ) That there was no authority for the agreement to 
arbitrate; (2) That the agreement of December 8, 1911, although 
signed and sealed, had never been authorised or ratified by the

•Be» 10. 8.L.R. 1.
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town council ; and (3), that even if it were found to have been SASK. 
authorized it waa beyond the power of the council to make. c. A

As o the first of the above grounds, it will be observed that H"^r
the plaintiff is the corporate body of the city. By par. 13 of ita (Vhkent 
statement of claim it alleges that it did enter into the agreement i.kLue 

of May 20, 1914, that is, the agreement to arbitrate. CT **•-
When the corporate body comes before the Court with an i»mo«i.j.A 

allegation that it did enter into the arbitration agreement, I do 
not see how it can now contend that any formality was wanting 
to the valid making of that agreement.

The second ground is in my opinion equally untenable. In 
the arbitration agreement the city alleges that the Town of Swift 
Current entered into the agreement of December 8, 1911. It was 
on the basis that this agreement wa* binding on both parties thst 
the city obtained the consent of Leslie and Fillmore to the arbi
tration agreement, and, having gone to arbitration on that basis, 
the city cannot now come in and say that there never was any 
such agreement; that what purported to be an agreement was 
no agreement at all, because the council of the town never 
authorized it In my opinion, however, it is immaterial whether 
it was authorized or not. for the third of the above grounds 
taken by the city, that the agreement was beyond the powers 
of the council to make—is, I think, sound. The town, being a 
corporation created by statute, had only such authority as was 
given by the statute. I cannot find in the statute any power 
given to grade streets and build bridges outside of the town 
limits for the benefit of private individuals and not required in 
the public interest and for the public benefit. To undertake the 
construction of such works was, under the circumstances, beyond 
the powers of the town. The contract was, therefore, invalid 
and unenforceable as against the town. Not being legally en
forceable, no damages can be awarded for failure to perform 
its terms.

It was argued that the city by entering into the arbitration 
agreement had estopped itself from shewing that the town had 
no power to make the agreement. That contention cannot be 
supported.

In Kt Companies Act; Ex parte tVatson (1888), 21 Q.B.D.
301, Cave, J., says at 302; “But it is well established that a
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sask. corporate body cannot be estopped by deed or otherwise from
r. A. shewing that it had had no power to do that which it purports
sw to have done.”

Cvmieni If this were not so, a corporate body might enter into an 
Leslie agreement beyond its powers and then, by a submission to arbi-
KT AL- tration, as was done here, accomplish, in an indirect manner,

ubo.i,ja. that which it had no power to do directly.
The fact however that no damages can be awarded against 

the city for failure to carry out the agreement of December 8, 
does not relieve it from liability to compensate the defendants 
for the two blocks taken. That liability still exists, and, if the 
question of the amount of such compensation was properly sub
mitted to arbitration, I cannot see any reason why the city 
should not be bound by the award.

The statutory method of determining the amount of com
pensation to be paid for lands taken by a city where the parties 
cannot agree, is by arbitration. City Act, R.S.S. 1909, eh. 84, 
sec. 245. (New sec. 356, Sask. 1916, eh. 16).

A perusal of the agreement of May 20 shews that three ques
tions were submitted to the arbitrator :—

(1) The damages (if any) suffered by the failure of the town 
to perform the terms of the agreement of December 8; (2) The 
compensation (if any) to be paid for the two blocks taken ; (3) 
The compensation (if any) payable for the injury done to the 
defendants’ other lands by the erection of the power plant.

The award of $27,793.95 under the first of these is, in my 
opinion, void, for the reasons I have given. No compensation is 
payable under (3), as the arbitrator has found. He found the 
value of the two blocks taken to be $14,700. As the city council 
had on one occasion authorized an offer of $12,000, and on 
another $15,000, payable in city bonds, it cannot be said that 
the value found by the arbitrator was unreasonable.

It was argued that, as the award was void in one particular, 
it was unenforceable in all. I do not think so. The rule as I 
understand it is, that where an award is valid as to a part 
thereof and void as to another part, the valid portion, if sever
able from the rest, is enforceable.

See Duff, J., in The Town of Montmagny v. Letourneau 
(1917), 39 D.L.R. 214, at 216, 55 Can. S.C.R. 543 at 548.
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The question* submitted to arbitration in this case are, in my 
opinion, all severable.

The arbitrator, however, did not award to the defendants 
the value of the two blocks as compensation therefor. What he 
did was to award the defendants $27,793.95, as damages for 
breach of the agreement of December 8, and direct that the 
defendants upon receipt of that sum should deliver a transfer of 
the blocks free of all encumbrance. In this I think the arbitrator 
was wrong. One clause of the submission reads as follows :

And it la understood that the said compensation, if any, shall aa ao 
awarded, stand In lieu of performance of the said stipulations, covenants 
and agreements to be further performed by the said municipality under 
the said hereinbefore recited agreement, aa if inserted therein, and upon 
payment of the said compensation (if any) or performance of the said 
award, the said blocks twenty.six 126) and thirty-ala (36), shall be trans
ferred and conveyed to the Bald municipality subject only aa provided In 
•aid agreement.

This seems to me to contemplate that compensation shall be 
awarded for the blocks taken. Under the submission, $14,700 
should have been awarded as compensation for the blocks taken, 
and any additional sum found to be payable for the city’s failure 
to carry out the agreement of December 8 should have been 
awarded as damages.

If put in that form, the award as to the compensation would, 
in my opinion, be enforceable against the city. Sec. 258 of the 
City Act, then in force, provided that any award made under 
the expropriation proceedings of the Act should not be binding 
on the city unless adopted by the city within one month after 
the making of the award. This section, however, has no applica
tion where the city has entered upon and has taken possession of 
the property and appropriated it to its own use.

See City of Toronto v. (trouvenor Presbyterian Church Trus
tees (1917), 40 D.L.R. 574, 41 O.L.R. 352; (affirmed (1918), 45 
D.L.R. 327).

In their statement of defence the defendants asked for judg
ment on the award and leave to enforce it in the same manner 
as a judgment of the Court, and in their counterclaim they asked 
payment of the damages and costs awarded, together with 
interest thereon. As the award, as it stands, is solely for dam
ages, the order asked for by the defendants cannot be granted.

SASK.

C. A.

Swift
VllRSENT

r.
Leslie
etal.

Umosl.J.A.
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The submission however provide» thit the Court may remit the 
award for the reconsideration of the arbitrator, and in my 
opinion it should be referred back to be put in the form I have 
indicated. It being unenforceable in its present form, the 
appeal must be dismissed.

I would, however, not allow the city any costs of the appeal, 
as the city or its predecessor took possession of the defendants’ 
land and erected its power plant thereon and for 8 years it has 
kept possession, without compensating the defendants therefor.

Judgment accordingly.

ONT. SHEEHAN v. MERCANTILE TRUST CO.

8. C. Ontario Supreme Court, AuixUate Division, Meredith, C.J.C.P., Riddell, 
Latchford and Middleton, JJ. January t, 1920.

Contract* (| III \—200)—Promise to marry—Made before wife's 
death—Illegal—No effect.

A promise made by a testator during his and his wife’s life time to 
marry another woman after his wife’s death is an illegal promise and of 
no effect in law.

Statement. An appeal by the defendants from the judgment of Glitz, 
J. (1H1B), 45 O.L.R. 422. Reversed.

A. J. Ilumll .Snow, K.C., and C. It. Xaemith, for the appellants 
M'. SI. McClemont, for the plaintiff, respondent.

Meredith,
CJ.C.F.

The judgn cut of the Court w as read by
Mkhedith, CJ.C.P.:—If this case had to 1» determined upon 

the plaintiff’s testimony only, and if we were obliged to treat 
that testimony as if accurate and true in all respects, this action 
should, in my opinion, be dismissed.

Her story is: that the testator, in his, and in his wife’s, lifetime, 
promised to marry her; and that after his wife's death he refused 
to do so, promising lier 110,000 to lie paid to her at his death.

That consideration, for that promise, was illegal ; and the promise 
therefore of no effect in law.

But it was said, by her, also: that the promise was renewed 
after the death of the man's wife, and that there were other 
considerations, such as services rendered, or to be rendered: 
assuming that there was a new bimling premise, made after 
the death of the testator’s wife—that it was not merely the old 
premise adhered to; and assuming, too, that the payment to le 
made in respect of services rendered or to be rendered was not
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a n ere gratuity, a lminty to lie liestowed in respect of services 
already paid for: the good and tile Iwl together could not make 
a legal consideration; it was to lie the one payment for all, without 
any possibility of separating the had from the good, or in any 
possible way attributing so much of the one payment to the 
good consiilerations ami the rest to the bad.

I have, however, no deaire to base my juilgment upon that 
narrow ground; I prefer to put it on the ground that there ia no 
proof sufficient to support any juilgment in her favour.

Her case liegins with a slide claim : an action brought more than 
three years after the death of the man from whose estate the large 
sum of money involved in it is demanded; not sooner begun, 
though, if payable at all, the money was payable immediately 
after the man’s death; and tliero is no kind of reason why the 
plaintiff, much in need of money, should not have demamled it, 
and sought to have recovered it, at once; none that 1 can suggest 
except that slie had no lawful right to it.

The next step in it reveals an extremely degrading and dis
graceful state of affairs: an an omus old creature, an octogenarian, 
first on such intimate tern s with tlie plaintiff —young enough 
to be his granddaughter for many years his servant ns confidential 
clerk and ns nurse, and occasionally as a menial; always on such 
intimate tern's with liini as to liecomc engaged to marry him 
while his wife was yet living, and always linving some sort of a 
promise from liini to leave to her money at liis death: second, 
superseded, after his wife's death, by anotlier woman, professing 
to lie a widow, and living with liini as his housekeeper, to whom 
sin ilar pron iscs of n arriage and money by will were made; until 
she in turn was discarded for anotlier; tliird, apparently a girl, 
called “little Mary," in the like ca|iacity with like promises: slie 
in her turn being discarded for, fourth and last, the housekeeper 
living with him at his death, who evidently hud like promises, and, 
Icing the last, enjoys the fulfilment of tliem to the extent of the 
incone, for her life, from $10,(XX), umler his last will. And, 
notwithstanding all these intimacies, and perhaps hocause of 
then1, the n an's end came, thus, according to a solicitor of long 
standing practising in Hamilton: “He was lying tlierc, an awful 
hot day, and his condition was such that no human being wanted 
to stay near him."

ONT.

H. C.

Sheehan

Mercantile 
Trcst Co.

McmlitR.
rjc.F
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That the Iran was engaged to marry the plaintiff, or at least 
8. C. said he would marry her, there can lie no doubt, tliat is what 

Sheehan would 1* expected when such a woman submits to such intimacy 
Mikcaxtii e w‘**1 sui'*‘ 11 man: and there call lie no doubt of his pmmises to 
lâcer Co. leave to her and to tiie other women money at his death: that is 

Meredith, what would tie expectctl. He was said to he worth about $50,000, 
J' and had no cliildrcn of his ovm or any other persons having any 

strong claitts upon liis bounty. The old creatures money was 
the attraction, and tliero was no chance of getting much of that 
till he died, but apjiarently a good chame then for some one who 
could stoop low enough to take it upon his terms and at his will.

t'pon the plaintiff’s own account of herself in this matter, and 
another, it is impossible for me to give any credit to her unsup
ported testimony : and in such a case as this it should be impossible 
to give such credit to any plaintiff seeking to recover money on 
alleged promises, such as those in question, of those who have died. 
I do not speak of statute-imposed obligations; I speak of the cor
roboration common caution and common sense demand: see Hill 
v. WUion (1873), L.R. 8 Ch. 888, 900, per James, L.J.

Let those who can believe the stories of the lost writing, under 
the carpet unmoved for years, the forgetfulness, and the reviving 
marbles: the rouge paper for pale lips and the cat: the writing of 
valuable papers on the verandah when hunting for early blue 
flowers in the climate of Hamilton on the 13th day of March: but 
there is nothing in these stories more than that which shews the 
character of the witness whose unsupported testimony alone can 
support the judgment in question.

There is no doubt, as I have said, that the man promised the 
woman money; but only at his death: that is by his will. A 
perusal of the whole of the plaintiff's depositions for discovery 
in this action, as well as her testimony at the trial, evidence of a 
most uncertain and unsatisfactory character, can lead to no other 
proper conclusion.

Here are some of her varying modes of expressing the man's 
promise:—

“When he handed me the note, he said: ‘There, Mary, if 1 
marry another woman that will protect you and you will get 
your $10,000.’ He said, T will make my will and leave it to you
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anyway.' ” He did not marry another woman, and yet, as the 
case stands, she gets the $10,000.

“He always promised me that if I would stay and take care 
of Mrs. Brown as long as she lived he would give me $10,000 
and he would marry me. If he died before her I would get $10,000, Trust Co 
and that would bring me $3 a day. and if she died first he would 
marry me as soon as she was dead." cj.c.p

Her story now is that she was to get $10,000 for the loss of 
themarriage—not to get both marriage and money : “Hepromised if 1 
would care for Mrs. Brown that 1 was to have $10,000 if he died 
before she did, in his will; then, if she lived after him, he was 
to give me that in consideration of that $10,000 or the interest 
of $10,000, whichever it was; I was to care for her as long as she 
lived, and I did, and cared for him too.”

How the man was cared for in his dying hours the solicitor 
related: and he has also told that, shortly before, the plaintiff’s 
care was devoted only to having a will in her favour made.

“He told me he was going to marry her: and I says: ‘Are you?’ 
and he says, ‘What are you going to do about it?’ Nothing. He 
says, ‘It won't make any difference to you, May, and I will leave 
you the money, the $10,000 or the interest on the $10,000."'

“Q. In 1913 he made a will? A. Yes.
"Q. And in that will he gave you the income on $10,0007 

A. Yes.
“Q. And you were satisfied with that will? A. Yes.
"Q. Now you were quite satisfied if he gave you the income 

on the $10,000? A. Yes.”
For the plaintiff’s services she was paid by the testator; and 

the testator was cautious enough to put upon his cheques a state
ment of the nature of the payment. The last of them produced 
contains the words, “In full of all demands of any nature or 
kind to this date"—the date being nearly two years after his wife’s 
death.

The plaintiff’s assertion that the words were added after she 
cashed the cheque go mainly to establish her unworthiness of 
credit when prosecuting such a claim as this.

Then the wills made, and the will which at the end the plaintiff 
tried to have established, all go strongly in support of the view 
which I have expressed of the character of the actual promise— 
that it was revocable.

ONT.

8. C. 

Sheehan
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The testator's will of the 2nd June, 1910, in hie own handwrit
ing, gave to the plaintiff the income of #10,000: but eul«equentI y 
thia was “cancelled” because the plaintiff was “unworthy of the 
same.”

By his last will he gave to his then housekeeper the income of 
110,000 for life.

Shortly before the testator’s death, his adopted daughter and 
the plaintiff had a will prepared by the solicitor before mentioned, 
giving them both great credit “for long and faithful services;” 
and to the daughter also a large portion of his property : and to the 
plaintiff $10,000 absolutely.

The scheme failed. The will could not be proved.
There is really nothing in the evidence inconsistent with the 

view which I have expressed: Dr. Edwards testified that the 
testator at one time said he intended to marry the plaintiff and at 
another that he would no* : also that, besides the wages which he 
was paying her, at his death she was to receive $10,000; that 
she had more right to it tha anybody else; that his friends never 
came to see him; and that he felt himself justified in leaving her 
that amount.

Plainly an intended revocable gift.
Dr. Gillree’s testimony was that the testator said he intended 

to marry the plaintiff, and also, on another occasion, that he 
would not; that he said he intended to leave her $10,000; that he 
would not see her want when he was gone. He was not sure 
whether the testator said he left the plaintiff $10,000 or the 
interest on $10,000.

This also, instead of supporting the plaintiff’s claim, disproves 
it.

Whether the plaintiff was to get $10,000 or the interest on 
$10,000, it was to be a gift at death, a gift which was revocable and 
was revoked.

The writing sued upon as a promissory note is not inconsistent 
with this: there is nothing to indicate that it was an irrevocable 
promise, or to shew any kind of consideration for it: and it was 
considered of so little worth by the plaintiff as to have been so 
long forgotten and to pass through the vicissitudes to which I have 
adverted.

The later writing and the plaintiff’s testimony regarding it tend 
only the further to discredit her. The plaintiff and the testator
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were able to draw up legal and mercantile documents, and yet it is 
seriously said that this writing was drawn up for the one purpose 
of making it plain that the plaintiff was to get $10,000, to make it 
plainer than the earlier writing. In the absence of corroboration 
of the plaintiff, what other conclusion can be come to than that it 
was given to the plaintiff to collect moneys due to the plaintiff, 
and that the word which now is “her” was “me?”

And, if the gift or promise were not revocable, it must fail, 
because there is no corroboration of the plaintiff’s testimony as to 
consideration given: that is, that the testator gave the promise 
for a valid consideration; the whole claim in such a case depending 
upon proof of good consideration: besides, as I have said, if con
sideration were proved, the whole promise would be vitiated by 
the inseparable taint of part of the consideration proved.

I an- in favour of allowing the apjeal and dismissing the 
action, Appeal allowed.

ONT.
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Meredith,
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WILGRESS v. RITCHIE. B. C.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Oalliher c A 

and McPhillipe, JJjL. April 29, 1920.

1. Animals (g II—66)—Unlicensed dog—Wanton abuse and destruc
tion or—Sheep pbotkction district—Sheep Protection Act,
7*8 Geo. V., 1917 (B.C.), ch. 67.

Section 3 of the Sheep Protection Act, 7-8 Geo. V. 1917, (B.C.) ch.
67, cannot be invoked for the wanton abuse and destruction of un
licensed dogs where such Act is not bond fide and within the intention 
of the statute.

2. Statutes (g II A—100)—Construction—Sheep Protection Act-
Killing UNLICENSED DOG IN SHEEP PROTECTION DISTRICT—G BOB 8 
CRUELTY.

Where there are two constructions of a statute open, one reasonable 
and the other unreasonable, it is the duty of the Court to give effect 
to the former, and pay attention to the intention of the Legislature 
in passing the Act. #

Appeal from the judgment of the County Court in an action Statement, 
for damage» for beating, abuaing and injuring unlicensed bitch 
at Northfleld, B.C., in Sheep Protection District In consequence, 
the animal had to be destroyed. The defendant pleaded a denial, 
and at the trial amended hia dispute note by pleading sec. 3 of 
the Sheep Protection Act, 7-8 Geo. V. 1917, ch. 57.*

• Section « of the Sheep Proteetioa Act 7-* Geo. V. 1817 (B.C.), eh.
67, ie ae follows:

3 Any person may kill any dog which he flnda within any portion of 
the Province to which this Act eppliee, unices:—

38—62 D.L.B.
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The judgment appealed from was as follows:—
I find aa fact that the defendant waa the cnuae of the injury to the 

dug on account of which it had to be killed. Value of the dog |25h. I 
find that the defendant ie protected by the Sheep Protection Act, B.C. 
Statute, 1917, eh. 67, eec. 3. Although he did not kill the dog outright 
or |>ossihly did not intend to kill the dog, it eeems to me that, that aection 
which pru'ecta a man for killing a dog outright in a aheep diatrict, will 
protect him for a leee injury, which may not kill the dog outright. Jana 
ary 27, 1920. C. H. Barker, C.C.J.

V. B. Harrison, for appellant :—
The plaintiff’s dog strayed across the road on to the defend

ant 's lot. The defendant took hold of the dog by the collar and 
beat it with a big stick, breaking the bone of its hind leg and 
otherwise inflicting wounds. He let the animal go, and threw 
boulders at it, the dog crossed the road back to the premises 
where it was kept at Northfleld, and received the attention of a 
veterinary surgeon for two weeks. At the end of that time, 
owing to the injuries received at the hands of the defendant, 
it had to be destroyed.

The evidence negatives the presence of sheep at Northfleld, 
the defendant does not maint .in there were any there. The 
defendant denies doing the act complained, denying that he 
was there, and raises as an alternative defence, sec. 3 of the 
Sheep Protection Act. We contend :—1. That the Act does not 
apply in the circumstance. It is for the better protection of 
sheep and does not give a right to kill dogs, without a licence 
regardless of the circumstance. 2. If I be wrong in this conten
tion and the Act does give a right to kill dogs at pleasure in a 
sheep protection district, then the defendant did not kill or 
proceed toward the animal with the intention to take life. He 
wounded the dog only, by excessive beating and stoning, to an 
extent that its usefulness became permanently impaired and it 
was, in consequence, subsequently destroyed by the plaintiff. 3. 
I contend that the defendant should not be heard to say that 
his demeanour is shielded by the Act as he swears in evidence 
that he was away at the time and knows nothing of the dog. He 
quoted Adcock v. Murrell (1890), 54 J.P. 776.

(a) A licence lesued under this Act in respect of tbit dog is in force 
at the time; and

(b) The dog has on s leather or metal collar to which is attached 
the licence-tag issued in connection with the licence.
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F. 8. Cunliffe, for respondent:—
See. 3 of the Aet gives an absolute right to kill if there is 

no licence. If the defendant had continued the beating he would 
have killed the dog. There is no prescribed method of killing. 
The greater offence of killing would include the lesser offence of 
wounding. It is shewn that Northficld is in Sheep Protection 
District “A” by Order-in-Couneil of June 21, 1917, passed by 
virtue of this Act. Sec. 9 of the Act provides that a licenced 
dog may he killed on land other than the owner if actually 
pursuing sheep, although it be licenced under the Act. Sec. 4 
of the Act allows of the Act to be pleaded in the alternative.

Macdonald, C.J.A. ;—I would allow the appeal. This is one 
of the most painful cases that has come before this court in a long 
time. It would, indeed, be a very great pity if a man could be 
allowed to wantonly abuse in a most brutal fashion any dog 
which does not carry a tag. Here the man who committed this 
brutality pledged his oath in the box that he was not there at 
all. did not do it at all, although other witnesses saw him do it. 
It would indeed be unfortunate if people were encouraged in the 
belief that they could do such things and escape penalty. Apart 
from the criminal law, fortunately, there is the civil law, which 
provides a remedy for persons suffering loss. The dog was found 
to lie worth #250 by the Judge below, and there is no reason why 
the plaintiff who suffered that loss should not have that amount 
made good by the defendant. He is not entitled to any sympathy 
whatever, in my opinion, whether his prosecution be criminal or 
civil. No doubt a person is entitled, in some circumstances to 
kill a dog within a sheep district. If the dog were chasing sheep, 
for instance, no one would question his right, but this man did 
not do it from a sense of duty, or in good faith. He did it 
wantonly, contrary to the letter of the law, and contrary to the 
spirit of the law. He must, therefore, suffer the consequence by 
paying the judgment of #250 with costs here and below.

Martin, J.A. :—I base my judgment upon the legal principle 
that where there are two constructions of a statute open, one 
reasonable and the other unreasonable, it is our duty to give 
effect to the former. This is an Act for one specific purpose, that 
is tn say, for the better protection of sheep. In my opinion, it
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cannot be invoked for the destruction of dogs thereunder, unless 
the art complained of is done under a Iwiwi fide conviction « ithin 
the intention of the statute. In other words, a statute for the 
protection of sheep cannot be converted into a statute for the 
perpetrating of brutality. I am not at all in sympathy, however, 
with people who allow dogs to run about, chasing and destroying 
sheep. In this case, I agree that the judgment below should be 
vacated and judgment entered for the plaintiff.

Q alu her, J.A. :—I would allow the appeal and enter judg
ment for the plaintiff for the amount claimed. I quite agree with 
the remarks of the Chief Justice in regard to the wanton cruelty 
which the evidence discloses in this matter before us. I want it 
distinctly understood that I am fully in accord with what has 
been said.

McPhilups, J.A. :—I am of opinion the appeal should be 
allowed. In allowing the appeal and reversing the judgment of 
His Honour Judge Barker, we are only reversing his opinion on 
a question of statute law, not upon the facts. In regard to the 
statute it is called the Sheep Protection Act. I am entirely in 
agreement with what my brother Martin has just said. We must 
pay attention to the intention of the Legislature. It is not to be 
forgotten, as Jessel, M.R., said in Re Bethlem Hoipitnl (1875), 
L.R. 19 Eq. 457 at 459: “Such a thing as construing an Aet 
according to its intent, though not according to its words.”

This appeal brings to the attention of the Court a wanton 
and cruel beating and maiming of a dog, a despicable act against 
all proper instincts of humanity, and it is attempted to get 
shelter and immunity by pleading a statute designed to protect 
sheep ; but here we have no evidence whatever that the plaintiff 
was in the act of protecting sheep or even had that in contempla
tion. It is idle to say that the plaintiff’s cruelty can be excused 
in this or any other way.

In The Duke of Buccleuch (1889), 15 P.D. 86, Lindley, L. J., 
said at p. 96:—

• You are not to attribute to general language used by the Legislature, 
in this case any more than any other case, a meaning that would not only 
carry out its object, but produce consequences which to the ordinary in
telligence are absurd.
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You must give it such a meaning consistent with the objects 
Parliament intended.

I agree with what the Chief Justice has said, that this is one 
of the most painful cases that has come before this Court, and 
I trust the annals of the Court will never again contain such a 
painful case. Appeal allowed.

GEDDES BROS. v. AMERICAN RED CROSS.

Ontario Supreme Court. Apjiellate Division. Meredith. C.J.O., Marlon n.
Mayer and Hodyins, JJ.A. I'thru ary 20. 1920.

Salk (§ 111—45)—Contract—Notick ok intention not to deliver— 
Right to perform contract—Rights of parties.

After notice of intention not to deliver goods in accordance with the 
terms of a, contract of sale, if it is not accepted by the promisee the 
promisor can, down to the time of performance, change his mind and 
jierform the contract, consequently, such a notice standing alone effects 
ini legal change in the position of the parties. When therefore the time 
for performance arises if the goods an* delivered in accordance with the 
terms of the contract the seller is entitled to recover the price of the 
goes Is according to the tenus of the contract.

Appeal from the judgment of Hose. J., in an action for the 
price of yam sold by the plaintiff's to the defendants or for 
damages for refusal to accept yarn ordered by the defendants. 
Affirmed.

The judgment appealed from is as follows:—
Rose, J.:—This is an unfortunate case in which the question 

is: who must liear a loss which would have been avoided if the 
defendants had answered a certain letter written by the plaintiffs, 
or if the plaintiffs had not construed the defendants’ failure to 
answer that letter as a refusal of their request to lie released 
from their contract?

The plaintiffs are dealers in yarn, carrying on business in 
Sarnia. During the war they had sold considerable quantities 
of yam to the defendants, and in August, 1918, one of them, Mr. 
Gordon (leddes, went to Washington to solicit further orders. 
Negotiations which he there had with Mr. E. T. Reed, director 
of the defendants’ bureau of purchases, resulted in his agreeing 
to sell to the defendants 35,000 jiounds of worsted yam and 20,(XX) 
pounds of certain other yam; and, in confirmation of the bargain, 
purchase-orders, dated the 14th August, 1918, No. 1787 for the 
worsted and No. 1788 for the other yam, were made out and mailed
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bv Mr. Reed to thi' plaintiffs. Order 1787 has been filled. "1 In* 
difficulty that has arisen is in reference to order 1788.

When the orders were received, the plaintiffs wrote, on the 11h 
August, a letter (exhibit 2) saying that there was some doubt 
alsiut their ability to fill order 1788, in that 4,UtX) pounds, which 
Mr. (leddes hail said that he had on hand, and which, according 
to the contract, were to lie shipjied at once, had lieen sold ami 
delivered to the defendants under : nother contract, before tlie 
receipt of the order; and that the mill from which the plaintiffs 
had I ought the yam (i.e., the remaining 10,000 pounds) asserted 
an inability to deliver the balance. It was added that every 
effort would be made to secure delivery and that any part of the 
wool received by the plaintiffs would lie delivered to the defendants 
pursuant to the order.

This letter was not answered for a month, i.e., until the Jtith 
September, when Mr. Reed wrote that he did not understand 
the plaintiffs’ letter and would exjiect the yam to lie delivered 
as contracted for. He asked also for a telegram to say how much 
of the yam could lie shipped immediately and when the contract 
could be completed, explaining that the defendants were issuing 
shipping instructions covering all the yam they had purchased, 
and wished to know when they could count on delivery. The 
shipping instructions came in a letter dated the 2nd Octolier, 
and directed the plaintiffs to ship part of the yam to New York, 
part to Cleveland, and part to Minneapolis.

On the day of the date of the shipping instructions, the 2nd 
October, the plaintiffs answered the defendants’ letter of tin L’bth 
September, saying that they would he able to fill order 1787. but, 
as to order 1788, saying: “It will lie impossible for us to deliver 
this, as the mills are not able to make it, they state on account 
of having Government orders which require their w hole attention."

They went on to refer to their letter of the 2'th August, and 
said; “As we received no reply, we presumed you understood the 
situation. We greatly regret, naturally, that we are nut aide 
to fill this order, but it is something over which we have no control, 
and we trust that under the circumstances you will consider this 
entirely satisfactory.”

After receipt of this letter, Mr. Reed gave instructions to have 
order 1788 marked cancelled, and it was so marked in the defen-
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liants' records; but no notice to that efïect was sent to the plaintiffs. 
The plaintiffs waited for some time, and then, coming to the 
conclusion that the defendants' silence in reference to the letter 
of the 2nd October meant the same thing as similar silence had 
meant in connection with the letter of the 24th August, viz., 
that the defendants were going to hold them to their contract, 
they made efforts in various quarters to procure yarn w ith w hich 
to fill the order. They appointed Messrs. Bates & Bates, of 
Montreal, their agents in that behalf, with the result that before 
the 8th November, as Mr. Bates says, and ns 1 see no reason to 
doubt, the whole 20,000 pounds had been contracted for at a 
price almost as great as the price at which the plaintiffs had 
agreed to sell to the defendants. At the end of November and 
the lieginning of December, Bates & Bates shipped to New York 
4,350 pounds, to Cleveland 2,418 pounds, end to Minneapolis 
3,564 pounds. On the 10th December, Mr. Reed, for the defen
dants, wrote to Bates & Bates: “We cannot accept this yam, as 
this order was cancelled by Geddes Bros., in their letter to us 
of October 2nd." He also wrote to the plaintiffs to the same 
effect, and to the position so taken he has adhered.

Under date of the 27th November, the defendants sent to 
the plaintiffs, as well as to others with whom they had contracts, 
a letter asking for an answer to a telegram, said to have lieen sent 
on the 20th Novemlier, by the war council of the defendants, saying 
that the signing of the armistice had reduced the defendants’ 
need of merchandise, and asking the several persons to whom 
it was addressed to “cancel on an equitable basis" such parts of 
their contracts as had not lieen filled. On the 2nd Decemlier, 
the plaintiffs wrote, in answer to this letter, that they had not 
received the telegram, and that, if the defendants would say on 
what basis they desired to cancel the orders, they (the plaintiffs) 
would do anything possible to meet them. If, as may l>e assumed, 
the shipments from Montreal were made on the days of the dates 
of the shipping receipts produced, and if the defendants’ letter 
of the 27th November was posted on the day of its date, the 
plaintiffs had that letter in Samia liefore the yam sent to Cleveland 
and Minneapolis had left Montreal ; and perhaps there is room for 
the suggestion that, considering that the purchasers were the 
Red Cross, the plaintiffs might reasonably have taken prompt
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stvjw to stop the yarn in Montreal. It is, however, to lie noticed 
that the letter of the 27th November is headed in the matter 
of order 1787, and, unless the plaintiffs ought to have inferred, 
from the absence of reference to order 1788, that the defendants 
hail acceded to the request, made on the 2nd October, for the 
cancellation of the last mentioned order, there was nothing in 
the letter to direct their attention specially to the fact that the 
defendants were anxious to stop the shipment of further quantities 
of yam of the sort covered by order 1788. Moreover, speculation 
as to whether the plaintiffs’ action was as generous as it might 
have lieen is beside the legal question which has to be determined, 
and there is nothing in the letters of the 27th Novemlier and the 
3rd December which appears to me to affect that question: 
assuming that the contract represented by order 1788 was still 
subsisting, and that the letter of the 27th Novemlier was a request 
to cancel it, the plaintiffs had a legal right to refuse to accede to 
that request.

The plaintiffs’ letter of the 2nd Octolier may he construed 
either as a request for the cancellation of, or as a repudiation of 
their obligation under, the contract. If it was merely a request, 
it appears to me that, in the absence of any intimation from the 
defendants that the request was granted, it amounts to nothing. 1 f it 
was a repudiation, the defendants had the option either to accept 
it as a breach of the contract or to disregard it and insist upon 
performance. If they did the latter, they kept the contract alive 
and left the plaintiffs free to perform it, if so advised, notwith
standing the previous repudiation: Front v. Knight (1872), I. If. 
7 Kx. Ill; Ixtake on Contracts, 6th ed., p. 639. It is suggested 
that the option was exercised by the defendants when they marked 
the contract “cancelled" upon their own files, and that their 
silence—their omission to complain of delay in the making of 
deliveries—was a communication of their election, if any com
munication was requisite. I am unable to adopt this argument. 
It apiiears to me that, notwithstanding the fact that the defendants 
had decided not to insist upon delivery of the yam, they remained 
free to change their decision until they notified the plaintiffs 
of it, and I do not think that any such time had ela)>scd. or any 
such change of circumstances had occurred, before the shipment 
of the yam, as amounted to an announcement of their election 
or as would have precluded them from insisting upon delivery.
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There was a letter from the defendants to the plaintiffs, dated 
the 5th December, headed in the matter of order 1782. It gave 
the defendants’ reasons for asking the plaintiffs to “accept can
cellation of the unshipped ]>ortion of” that order, one of such 
reasons lieing that the plaintiffs cancelled order 1788, and the 
defendants “without making any trouble in regard to it . . .
accepted this cancellation . . Here we have, for the 
first time, a communication from the defendants to the plaintiffs 
of their acceptance of the proposal contained in the letter of the 
2nd October, or of the exercise of their option to treat that letter 
as a breach and to terminate the contract—it does not seem 
to matter much in which way it is looked at. There is no evidence 
as to when the letter was jioeted in Washington, or as to when 
it was delivered in Sarnia: nor is there any evidence as to when 
the last of the yam to be shipped—that addressed to Minneapolis 
—was delivered to the carrier in Montreal ; but, the shipping receipt 
living dated the Gth Decemlier, it may be assumed that the ship
ment was made on that day, and there does not seem to lie any 
reason for assuming that the letter reached the plaintiffs before 
they had handed the yam to the carriers. This letter, then, 
seems to have come too late to iie effective to deprive the plaintiffs 
of the right to lie paid for an.' of the yam shipped; but 1 think 
it was effective to defeat their ck’im in resjiect of any yarn on hand 
and not shipped. They had contracted for the whole 20,000 
pounds, but they succeeded in cancelling their orders for so much 
as they had not shipped, except 1,500 pounds, win h they had 
to accept, and which they still had on hand in Montreal at the 
time of the trial. By the day of the trial the ice of yam of 
the kind in question had fallen considerably ; it apjiears that 
for some little time after the signing of the armistice there was 
no very great change in the market-price; and it does not appear 
that, if the plaintiffs had made prompt efforts to minimise their 
loss, they could not have sold this yam at as good a price as that 
realised for what was sent to New York, viz., 10 cents a pound 
less than the price which the defendants had contracted to pay. 
It seems, therefore, that if they are entitled to anything in respect 
of the 1,500 pounds, they are not entitled to more than $150; 
but, as I have said, I do not think they are entitled to anything.
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The letter of the 2üth September stood as a request for a 
release from the obligations of the contract, or as a repudiation 
of such obligations, whichever it was, until the plaintiffs announced 
to the defendants that they withdrew the request, or, notwith- 
ttanding the repudiation, intended to do what they had cun- 
sracted to do. Shipment of some of the yam, plus notice to 
the defendants that it had been shipped, would, of course, lie 
such an announcement, and any attempt by the defendants 
thereafter to agree to the cancellation, or to exercise one of the 
options given to them by the repudiation, would have been 
too late; but there is no evidence that, at the time of the writing 
of the letter of the 5th December, the defendants had any know
ledge that goods had been shipped. Mr. Reed learned of the 
shipment on the 9th or 10th December, when he was shewn the 
invoice for the yam shipped to New York, and there is no evi
dence that that invoice had reached any office of the defendants 
any length of time before Mr. Reed saw it. I think, therefore, 
that it is not proven that the defendants’ letter of the 5th Decem
ber was too late to be effective as regards the 1,500 pounds; and 
I think it follows that the plaintiffs’ right to ship must be treated 
as having ceased when that letter was received, and that there 
was no breach by the defendants of any contract relating to such 
yam as was still in the plaintiffs’ possession when the letters of 
the 10th December were written, announcing the defendants’ 
refusal to accept delivery under order 1788.

1 had hoped that the parties would be able to adopt the course 
suggested at the close of the trial and make some reasonable 
compr. mise. In the discussion the plaintiffs appeared to recognise 
the right of the Red Cross to generous treatment at the hands 
of those with whom it has contractual relations; and it seemed not 
impossible that some means would lie found of minimising the loss, 
and that some arrangement would be made for sharing. u]«m 
an equitable basis, any unavoidable loss. However, I have no 
been advised that any settlement has lieen reached, and I must, 
therefore, give judgment for the amount to which the plaintiffs 
appear to be entitled.

After the defendants had refused to accept the yarn, the 
plaintiffs managed to find a purchaser for the 4,350 pounds sent 
to New York, and realised all but $435 of the price which the
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defendants had agreed to pay. The defendants are entitled to 
credit for the amount so realised, and their liability in respect 
of that lot is 8435. The contract-price of the yam sent to Cleve
land was $4,373.40, and of that sent to Minneapolis, $0,453.70. 
These amounts, in all $11,202.10, the defendants must pay; 
and they will of course be entitled, upon payment, to the possession 
of the yum, which, as I understand it. is still in the Customs. 
The judgment will be for $11,202.10, with costs.

A. J. Thomson, for the appellants.
D. L. McCarthy, K.C., and A. 11". Langmuir, for the plaintiffs, 

respondents.
The judgment of the Court was read by
Hodgins, J.A..—The only two |>oints raiser! hi this case arc: 

whether the non-performance of the contract in question by the 
respondents, at the time when it should have been performed 
according to its terms, preceded by an earlier refusal to perform 
it, put an end to the contract without any action on the part 
of the respondents; and, also, whether, under the circumstances 
detailed in the evidence, the property had passed to the appellants 
so as to make them liable for the price instead of for damages 
for non-acceptance.

With regard to the first point, it ap]>ears that the order received 
by the respondents, No. 1788, dated the 14th August, 1918, was 
in the following words:—

“Geddes Brothers, Sarnia, Ont.
"Shipping instructions to be given later.
“Freight, Collect, F.O.B. Sarnia,
“Net 10 days.
“Purchased in bond,
“20,000 lbs. Oxford Woollen Yam, Sweater, scoured.. .$1.80.
“Deliver 4,000 lbs. at once, and 2,000 lbs. a month.

“Edward T. Reed."
The shipping instructions were not given until the 2nd Octolier, 

when the 20,000 lbs. were divided into three lots, each of which 
was directed to be sent to a different place. The shipping in
structions dealt with the total, as if all was to lie delivered at 
the same time.

On the same day, the 2nd Octolier, 1918, the respondents 
wrote to the appellants in reference to this order, saying that
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it would tie imjiossible for them to deliver the yum, as the mill, 
were not aide to make it, their whole attention lining taken up with 
Government orders. At the time of writing that letter, the 
shipping instructions had not lieen received by the respondents 
but they crossed the respondents’ letter above mentioned. That 
being the case, and the up]>eHants having previously pressed 
for the fulfilment of this contract, it might have been expected 
that a reply would have been received from them, making it 
clear whether or not they accepted or rejected the proffered 
cancellation. They did not, however, write at all; and the 
respondents, after waiting for a time, and becoming uneasy 
lest silence meant that they would be held to their contract, 
proceeded to buy yam to fill the order, and succeeded in shipping 
itjon the 27th November and early in December, 1918, to the 
appellants, who declined to receive it.

Upon the point of law argued, it is quite clear that the letter 
of the 2nd October enabled the appellants to treat the repudiation 
as a definite breach, and thereupon to treat the contract as 
rescinded, except for the purpose of bringing an action for the 
breach, or they might have treated the notice that the contract 
would not be performed as inoperative, and awaited the time when 
the contract was to have lieen executed, and then held the respond
ents responsible for all the consequence of non-performance 
If, however, the notice is treated as inoperative, the contract 
is kept alive for the benefit of both parties. Each remains subject 
to! all his own obligations and liabilities under it, and the party 
who gave the notice is at liberty, not only to complete the contract 
if so advised, notwithstanding his previous repudiation of it, but 
also to take advantage of any supervening circumstances which 
would justify him in declining to complete it: per Cockbum, C.J., 
in Frost v. Knight, L.R. 7 Ex. Ill, at p. 112, sub fin.

As is stated by Collins, M.R., in Michael v. Hart <fc Co., [1902] 
1 K.B. 482, at p. 490: “An anticipatory breach of contract going 
to the whole consideration . . . has not of itself the effect 
of rescinding the contract, for there must be two parties to a 
rescission." If, therefore, the renunciation is not adopted by the 
other party, he must wait for the arrival of the time when in the 
ordinary course a cause of action on the contract would arise: 
butjif hejelects to assent to the notice as being a repudiation, he
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must so notify the other party. This is elear from the cases already 
cited, as well as from the case of Johnstone v. Milling (1886 , 16 
Q.B.D. 460.

It was urged by Mr. Thomson that, even admitting that down 
to the time for performance it was incumlient upon his clients 
to have assented to rescission, yet, they not having done so, the 
actual non-performance by the respondents of the contract on the 
day named itself put an end to the contract or supplied in some 
way the want of acceptance of the prior renunciation. I am 
unable to accept that view.

The non-performance of the contract, presuming time not 
to have been of the essence of the contract, as I think is the case 
here, is merely an actual breach instead of an anticipatory breach 
of the contract, and puts the promisee in the position to sue for 
performance, or, treating the non-performance, if it went to the 
root of the contract, as a repudiation of the whole contract, to 
sue for damages. This would clearly be the case if the contract 
was one for a single delivery of goods. If the contract can be 
treated, notwithstanding the shipping instructions, and by reason 
of the original provision as to monthly delivery, as one for successive 
deliveries, then, d fortiori, the non-delivery of a part on the due 
date could only give the same right to the promisee, subject to 
the question as to whether non-delivery of a part could be treated 
as a repudiation of the whole contract. I do not see how non
performance of a contract at the appointed time adds to or 
detracts anything from the position created by what is called 
an anticipatory breach. After notice of intention not to perform 
the contract, if it is not accepted by the promisee, the promisor 
can, down to the time of performance, as already mentioned, 
change his mind and perform the contract. Consequently such 
a notice, standing alone, effects no legal change in the position 
of the parties. When, therefore, time for performance arises, 
and the contract is broken by non-performance, the situation 
created by the anticipatory breach, having always remained 
ineffective, is ended, and a right of action accrues, not by any
thing arising out of the earlier refusal, but by non-performance 
itself.

The case chiefly relied on by Mr. Thomson, Ripley v. McClure, 
(1849), 4 Ex. 345, does not seem to go far enough to support his point.
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What it really decides is that a refusal to perforin the contract 
unretracted down to and inclusive of the time when the defendant 
was Itound to receive goods, is evidence of a continuing refusal 
and a waiver of conditions precedent and actual delivery. In 
that case the time for performance arrived before action, and the 
legal value of the earlier refusal to perform was that, having con
tinued down to the time for actual performance, it relieved the 
promisor from proving actual delivery or tender. This seems 
to have lieen the view taken of it in Tufts v. Pone sa (1900), 32 
O.R. 51.

Upon the second point, that of damages—the original order 
contains the words “ship via freight, collect, f.o.b. Sarnia,” and 
payment therefor is to be "net, 10 days,” i.e., no doubt, after 
shipping instructions have been given and complied with by 
placing the goods on the cars at Sarnia, properly billed. The 
goods were afterwards delivered “f.o.b. Sarnia,” and went forward. 
This, being done in pursuance of the contract, was a good delivery 
of the goods to the buyer: Benjamin on Sale, 7th ed., p. 701; 
Halsbury’s Laws of England, vol. 25, p. 189. Inspection could 
not well l>e made at Sarnia, as both the contract and the shipping 
instructions provided for the collection of the freight on arrival 
at the foreign destination, but this would not seem to prevent 
recovery of the sale-price, pursuant to the terms of the contract. 
The goods might have been rejected on their arrival at the places 
designated as their destination, if not in conformity with the 
contract. It has not been set up or argued that these goods did 
not conform to the order, and it is affirmed by the chief witness 
for the respondents that the yam he bought and shipped was in 
strict compliance with the provisions of the contract.

I do not think that damages for non-acceptance are the proper 
measure to be applied in this case.

The appeal should be dismissed.
Appeal dismissed
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BANK OF BRITISH NORTH AMERICA vt ST. JOHN A QUEBEC
R. Co.

Nett Brunswick Supreme Court, Appeal Division, Ilmen, C.J., White and 
Grimmer, JJ. April 23, 1920.

Assignment (§ III—30)—Notice or—Sent to solicitor of company— 
Sufficiency of.

Notice of an assignment sent to the solicitor of a company is notice 
to the company.

Motion by defendant, railway company to net aside or vary 
an order and judgment of Chandler, J., and to enter a verdict 
for the appellant.

IV. P. Jones, K.C., for appellant.
F. It. Taylor, K.C., contra.
The judgment of the Court was delivered by 
Hazen, C.J.:—The material facts in this case, which was tried 

More Chandler, J., without a jury, were as follows :—On May 
8, 1912, the Hibbard Company, Limited, entered into a contract 
with the St. John & Queliec Railway Co. for the construction 
of a line of railway tietween Fredericton and Woodstock on the 
western side of the River St. John. In the latter part of August, 
1914, the company was unable to pay the July estimates, and 
no funds were forthcoming to meet the contractors’ obligations, 
so the then Premier of the Province, the Hon. George J. Clarke, 
went to Montreal and negotiated with memliers of the Hibbard 
Company to continue the work of construction. Mr. Clarke 
was acting on liehalf of the Province of New Brunswick, and 
he represented that the difficulties created by the war made 
it imi>ossible for the railway company to finance, and that the 
province was arranging for its Wing carried on, as under the 
provisions lietween it and the railway company it had the right 
to do. He pointed out the difficulty, if not the impossibility, 
there would lie in arranging for cash payments, but represented 
that the province would hand over to the contractors 1 Kinds 
of the province or lionds of the railway company guaranteed 
by the province, 1 tearing interest at the rate of 4Ji%, less a certain 
draw-back of 10% to lie paid over when the work was completed, 
on the understanding that all estimates were to lie approved 
by the provincial engineer. In the course of the negotiations, 
it was pointed out to Mr. Clarke that such arrangements would 
be impossible unless the company was able to finance upon the
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security of the Iannis, anil Mr. Clarke consequently gave a letter 
8. C. to the Bank of British North America setting forth what the 

Hani op province would undertake to do substantially as I have stated, 
North ant* ^h® Monk of British North America consented to supply 

America the Hibbard Company with the necessary funds from month 
8t. John month to carry on its work. Accordingly the Hilibard Com- 

1NR^Co”Er **anv’ ^-*nlited, on September 2, 11114, executed an assignment
-__ to the Bank of British North America whereby it transferred,

Hum, cj set over and assigned to that bank all of the company's right, 
title and interest to all claims whatever for earned drawback 
arising out of the contract between the company and the St. 
John & Queliec Railway Co.: all claims whatsoever for work 
done, material supplied and any matter or thing whatsoever 
for which the company might lie entitled to have and claim 
against the said railway company on account of reduced quantities, 
wrong classification, forced account or any other matter or thing— 
etc.; and all claims for estimate or payment yet to become 
due in connection with the prosecution and completion of the 
work undertaken under the said contract of every nature and 
kind whatsoever; all right whatsoever to have and receive from 
the Lieutenant-Govemor-in-Council of the Province of New- 
Brunswick all lionds of the said province already guaranteed 
by the said province which might then-after be paid and 
delivered for and on account of work done and to be done 
in connection with the said contract and work to lie done there
under.

It appears from the evidence that a copy of this assignment 
was sent to the St. John & Queliec Railway Co. at Fredericton, 
and another copy was filed in the office of the Provincial Secretary- 
Treasurer at the same place on Septemlier 11, 1914, and that 
that official acknowledged receipt thereof upon the duplicate 
in the hands of the bank, but the company does not admit re
ceiving its copy, and its president and manager (Messrs. Could 
and Thompson) both deny ever having seen it. The work on 
the railway went on until it was completed in Octolier. 1914, 
all payments that were made being made to the bank in bonds 
of the railway company guaranteed by the province. On October 
27 of the year last mentioned, an agreement was entered into 
between the Hibbard Company and the railway company whereby
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various claims and contentions were disposed of, and it was 
arranged that certain bonds should remain on deposit in the 
hands of the Provincial Secretary-Treasurer until such time 
as the Supreme Court of New • Brunswick upon a special case 
being submitted should adjudicate as to the liability for a num
ber of claims against the contractor and the railway company, 
then filed with the Government of the Province, and on October 
22, 1915, the Supreme Court gave judgment holding that neither 
the railway company nor the contractor were liable for such 
claims. Thereupon the Hibbard Company, contractor, naturally 
began pressing for the payment of the balance due. These 
negotiations were continued for a long time, Premier Clarke 
and other memliers of the Government intonating themselves 
in respect to the settlement.

From what has been said, and from the facts submitted in 
the case, the railway company and the Government, from and 
after September, 1914, the date when the assignment was made 
to the Bank of British North America, appear to have acted as 
one, the Government taking part in all negotiations through 
Premier Clarke and the Honourable Mr. Baxter, Attorney- 
General. On January 16, 1916, the Hibtiard Company gave 
an absolute power of attorney to a Mr. Gall to act for it in making 
a full and final settlement with the railway company, and a 
few days later Mr. Gall, acting under such power, came to a 
settlement with the company, conceding payment of liabilities 
that the company had previously repudiated and diverting a 
considerable amount of money, amounting to over $17,000 to 
the Imperial Bank upon his own account, leaving a balance 
of a little 11*88 than $5,000 payable to the Hibbard Company, 
and for which amount the railway’s cheque was given. The 
amount that was paid to the Imperial Bank as aforesaid was 
it was claimed for services rendered by Mr. Gall and for goods 
supplied by him, including a locomotive.

The contention of the bank is that the Government and the 
railway company remain liable to the bank for the balance of 
the advances made to secure the work, amounting to a sum of 
$32,899.10, with interest from March 5, 1916; that of this amount 
there has only been paid the sum of $4,902.17, the balance arrived
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at in the settlement made by Mr. Gall with the railway compam 
in January, 1910.

The trial Judge held that the assignment from the Hibbard 
Company, Limited, to the Bunk of British North America, 
dated Septemlier 22. 1914, of the amount due to that company 
under the contract between it and the St. John k Quebec Rail
way Co., dated May 8, 1912, was u good and valid assignment 
either under sec. 19 of the Judicature Act or as an equitable 
assignment. In this I fully concur, and I do not see how it is 
possible, having regard to the language of the section referred 
to, to come to any other conclusion so far as its lieing a good 
and valid assignment under that Act is concerned, and it was 
sufficient in my opinion to pass and transfer to the Bank of British 
North America the lega* right of the chose in action, and would 
therefore be effectual in law to pass and transfer the legal right 
to such debt or chose in action from the date on which notice 
thereof was given to the railway company.

('handler, J., having stated in his judgment as above that 
he considered that the assignment of the amount due to the 
Hibbard Company under their contract with the railway company 
to the Bank of British North America was a good and valid 
assignment, held that the St. John & Quebec Railway Co. had 
notice of the assignment of the claim of the Hibbard Company 
to* the Bank of British North America, and that such notice 
was given by the resolution passed by the Hibbard Company, 
authorizing Andrew D. Gall to settle with the railway company 
and the Government of New Brunswick (this resolution having 
been passed on or about January 3, 1916).

It is contended, however, by the appellants that Chandler, J., 
was in error in finding that notice of the assignment had been 
given to the St. John & Quebec Railway Co. as required by the 
Act, but 1 entirely concur in his conclusion supported as it is 
by authorities to which it seems to be almost unnecessarx to 
refer again, as they are set forth with admirable clearuo* in 
his judgment, that the fact that the assignment had lieen made 
was brought to the attention of Mr.. Hanson, K.C., solicitor 
for the defendant company, and a notice thus given to him of 
the assignment of the Hibbard Company’s claim to the bank, 
and that notice to the solicitor was notice to the defendant com-
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puny, as Mr. Hanson was acting for the railway company in 
this particular transaction. The resolution which was brought 
to Mr. Hanson’s attention was one which was passed by the 
directors of the Hibbard Company, on January 3, 1016. and was 
in the words following:—

It was resolved that Mr. Andrew D. Gall, a director and treasurer of the 
coni|>any be and he is hereby authorized to negotiate a settlement with the 
St. John & Quebec Railway Co. and the Government of the Province of 
New Brunswick in respect of all claims of this company against the said 
railway company and the said Government; to sign any regular and lawful 
agreement in resect to such claims and to give a full and final receipt and 
discharge for all payments made provided the saine be paid into the Bank of 
British North America according to its rights of transfer and subrogation.

This resolution was forwarded to Mr. Hanson and it is quite 
clear that his attention was called to the words which I have
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italicized, for on receipt of the resolution Mr. Hanson objected 
to it and stated in his evidence that the provision for patinent 
to the bank pursuant to its right of transfer and subrogation 
was his only objection to it.

I think it is clear from the authorities cited, Le Neve v. Le 
New (1748), 3 Atk. 646, 26 E.R. 1172. and Bradley v. Riches 
(1878), 9 Ch.D. 189, that notice to a solicitor is notice to the 
client. The head-note in the latter case states: “The presump
tion that a solicitor has communicated to his client facts which
he ought to have made known cannot lie rebutted by proof that 
it was to the solicitor’s interest to conceal the facts.” And it
was held in Esjrin v. Pemberton (1859), 3 De G. & J. 547, that 
notice to a solicitor was actual notice to his client. In that case 
Lord Chelmsford, the Lord Chancellor, said at page 554:—

The notice, which a client is supposed to receive through his solicitor, in 
generally treated as constructive notice. I think it would tend very much to 
clearness in these cases, if it were classed under the head of actual notice . . . 
If a person employs a solicitor, who either knows or has imparted to him 
in the course of his employment some fact which affects the transaction, 
the principal is bound by the fact, whether it is communicated to or concealed 
from him. Constructive notice, properly so called, is the knowledge which the 
Courts impute to a person upon a presumption so strong of the existence of 
the knowledge, that it cannot be allowed to be rebutted, either from his know
ing something which ought to have put him upon further inquiry, or from 
his wilfully abstaining from inquiry, to avoid notice.

In Brandt's Sons v. Dunlop Rubber Co., [1905] A.C. 454, 
as pointed out by Chandler, J., the question of notice was dis
cussed and it was held that notice of an assignment of certain
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moneys to the clerk of the defendant, which notice was not 
communicated by him to his principals, was notice to the com
pany. It seems to me that ('handler, J., very correctly came 
to the conclusion which he expressed in these words:—

In my view- the defendant company in this case received notice to pay 
the money coming to the Hibbard Company to the Bank of British North 
America. The defendant company disregarded that notice and paid the money 
over to the wrong people. They must, in my judgment, pay the money over 
again, and pay it to the right person.

The case of Denney v. Conklin, [1913] 3 K.B. 177, referred 
to by Chandler, J., is also very much in point, together with 
the (plot at ion from the judgment of Atkin, J.

Chandler, J., also points out that there are other grounds 
on which it might be fairly concluded that sufficient notice had 
been given, though he does not directly find thereon. I think 
there is the strongest possible reason for his saying that it might 
be successfully contended that through the course of the dealing 
between the Provincial Government and the St. John & Quebec 
Railway Co. prior to the year 1915 the Provincial Government 
practically took out of the hands of the defendant railway com
pany the construction of the railway, as the Provincial Govern
ment in the year 1914 kept under its control the guaranteed 
bonds of the company which were issued in that year: and it 
might also be contended that notice to the Provincial Secretary- 
Treasurer of the assignment from the Hibbard Company to 
the Bank of British North America was notice to the defendant 
company, under the circumstances existing in Septemtier, 1914: 
that notice was given to the Provincial Secretary-Treasurer 
was proved; it was also proved that notice was sent to the rail
way company, although as before mentioned its president and 
manager stated that such notice had not come under their olner
vation. It is a most extraordinary thing it seems to me that 
it did not, and 1 think there is ground for the contention that 
if it did not pass under the eye of these gentlemen it was in con
sequence of the carelessness in the method of receiving papers 
and opening and filing letters that was pursued in the company’s 
office. The trial Judge, however, while attaching weight to 
these considerations preferred to l>ase his judgment on the ground 
of the notice to the company's solicitor, which notice he un
questionably received, according to his own admission. The
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contention of the apixdlants that the Judge was in error in find
ing that Mr. Hanson was a fx-rson upon whom such a notice 
could proj*>nly lx- served, and that the railway company had paid 
the moneys to the wrong jierson and that all moneys paid after- 
Mr. Hanson had received the resolution must lx* paid to the 
hank, must I think fail, as well as the other grounds of apjieal.

In my opinion, therefore, the ap]x*al should lx- dismissed 
with costs, and in compliance with the judgment of (’handler, 
J., the matter should lx* referred to a Master of the Supreme 
Court to take an account of the- amount due by the Hihhard 
Company, to the Bank of British North America, for loans and 
advances in connection with the contract Ix-tween the Hihhard 
Company and the St. John & Quelxn- Railway Co., dated May 
8, 1912, and that an account should also lx- taken of the amount 
due from the St. John & Quelxx- Railway Co. to the Hihhard 
Company, under the contract above mentioned.

The appeal should lx1 dismissed with costs.
Ap/teal dismi toted.

MONTREUIL v. ONTARIO ASPHALT BLOCK CO.

Ontario Su/rreme Court, A pi tell ate Division, Meredith, C.J.O., Maclaren, 
Magee and Hodginx, JJ.A. March 19, 1920.

Improvements (8 I—4)—Lessee with option to purchase—Lessor
HAVING LIFE INTEREST ONLY—ACTION FOR POSSESSION BY REMAIN
DERMAN—CONDITION OP DELIVERING UP POSSESSION.

Although h company lessee with an option to purchase is not entitled to 
invokethe provisions of the Conveyancing and Law of Property Act, R.S.O. 
1914, ch. 109, sec. 37. because the improvements were not made under 
the belief that it was the owner of the land at the time such improvements 
wen- made; it is entitled as a condition to delivering up possession to the 
remainderman to be compensated for the lasting improvements made on 
the land before it was discovered that the lessor was tenant for life only 
to the extent to which the value of the land has been enhanced by such 
improvements.

[Shepard v. Jones (1882), 21 Ch. 1). 409; Henderson v. A stir nod, (1894) 
A.C. 150, applied; Y'oung v. Dniike (1901), 2Ü.L.R. 723, distinguished.!

An appeal by the plaintiffs from the judgment of Falcon- 
bridge, C.J.K.B., 46 O.L.R. 136. Reversed.

E. D. Armour, K.C., for the appellants.
J. H. Rodd, for the respondent.
Meredith, C.J.O.:—This is an appeal by the plaintiffs from 

the judgment, dated the 6th September, 1919, which was 
directed to be entered by the late Caief Justice of the King’s
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Bench, after the trial before him, sitting without a jury, at Sand
wich, on the previous 24th April.

The action is brought to recover possession of a parcel of land 
in the village of Ford City.

The respondent by its statement of defence alleges that Luc 
Montreuil the younger, now deceased, the father of the appellants, 
demised the lands in question, and the water-lot in front of it, to 
the respondent for a term of 10 years, at a rental of $1,000 a year, 
with the option to the respondent to purchase the demised premises 
for $22,000; that by the lease the respondent covenanted to expend, 
within one year from the date of the lease, $6,000 in the construc
tion of a dock on the demised premises, which at the expiration of 
the term was to become the property of the lessor, unless the 
option to purchase should be exercised; that the respondent gave 
notice in accordance with the provisions of the lease of its intention 
to exercise the option; that the deceased refused to convey the 
demised premises to the respondent, alleging that he had only a 
life-interest in them; that the respondent, immediately after the 
execution of the lease, entered into possession of the demised 
premises and constructed the dock, and expended, in addition 
to the cost of it, upwards of $200,000 in the erection and “from 
time to time in the extension and betterment of an extensive plant 
for the manufacture of asphalt paving blocks, and has carried on 
its operations thereon during the whole of the said term;” that a 
considerable part of the plant is constructed on the lands in 
question, and “the severance of the said lands would entail large 
loss and damage to this defendant, which it is entitled to recover 
against the estate of the said deceased;’’ that the appellants, or 
some of them, took part in the negotiations leading up to the 
making of the lease, and all of them were well aware of it, and stood 
by, making no protest, while the construction and the betterment 
of the plant were going on, and are now estopped “from denying 
the title in fee assumed by the deceased, and are estopped from 
denying the right of this defendant to relief under the statute 
hereafter pleaded, or in the alternative are liable in damages to 
this defendant” (para. 12).

The respondent pleads the statute, the Conveyancing and Law 
of Property Act, R.S.0.1914, ch. 109, and other statutes, and says 
that “if the plaintiffs are otherwise entitled to the lands in question
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then this defendant is entitled or should be allowed to retain the 
same by reason of the improvements made under mistake of title, 
making such compensation for the lands as may be directed, or in 
the alternative should be entitled to a lien upon the said lands to 
the amount by which the same have been enhanced by such 
improvements” (para. 13).

The respondent also, by way of counterclaim, claims:—
“(1) A declaration that the plaintiffs are estopped from deny

ing the title of the deceased, their father, as against the defendant, 
or in the alternative damages for the loss occasioned to this defend
ant by their standing by under the circumstances set out in 
paragraph 12 hereof.

"(2) A declaration that this defendant, upon making proper 
compensation, is entitled to retain the lands in question, or in the 
alternative a lien thereon in respect of the improvements made 
under mistake of title, as claimed in paragraph 13 hereof.”

By the judgment it is found and declared that the plaintiffs 
are entitled to an estate in fee simple in possession “in the lands 
and premises in question in this action, and that the defendant 
the Ontario Asphalt Block Company Limited has made lasting im
provements thereon in the bond fide belief that the said lands were 
its own, and is entitled to retain the lands and premises in question 
in this action, upon making compensation to the plaintiffs for the 
same;” and it is adjudged accordingly, and a reference is directed 
to fix the amount of the compensation to be paid to the appellants 
for the land; and the action as against the defendant the Cadwell 
Sand and Gravel Company is dismissed with costs.

The facts are not seriously in dispute. When the lease was made, 
both the lessor and the respondent believed that the lessor was 
the owner in fee simple of the demised lands. It was afterwards 
discovered that, upon the true construction of the will under which 
he derived his title, he was entitled to an estate for life only. A 
very considerable sum was expended by the respondent in build
ings and erections on the lands before the discovery was made; 
and the remainder of the expenditure by the respondent which 
was also a very considerable sum, was made after the respondent 
became aware that its lessor was tenant for life only.

It should also be mentioned that, according to the terms of the 
lease, the respondent was entitled, at the expiration of the term,
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which was 10 years, or any renewal of it, to remove all buildings, 
plant, and machinery, thereafter erected by it (except the dock). 
The option to purchase was to In1 exercised at the end of the tenu 
of 10 years, and only if the lessee should have given 6 months' 
previous notice in writing of its intention to exercise it; anil it 
was also provided that, if the option should not lie exercised, the 
lessee should lie entitled, on giving 3 months’ notice hi writing 
before the expiration of the term of 10 years, to a renewal of the 
ease for a further tenu of 10 years, on the same terms as to rent 
and payment of taxes and water-rates.

Having given due notice of its intention to exercise the option, 
the res|xmdent, on the 10th February, 1913, brought an action 
against Luc Montreuil for the specific )x>rfomiance of his covenant 
to convey if the option should lie exercised.

In addition to other defences not necessary to lie mentioned, 
the defendant in that action set up that he was tenant for life only 
of the demised premises, although when he executed the lease lie 
lielieved that he owned them in fee simple, and he claimed that, 
as the lease was entered into by both parties imder a mistaken 
belief tliat he was the owner, his agreement to convey was void.

The result of that action was that specific performance was 
adjudged in respect to the water-lot and the life-interest in the other 
lot, subject to an abatement in the price agreed to be paid, for the 
difference in value of an estate in fee simple and an estate for the 
life of the defendant, the difference in value to be paid on the 
assumption that the value of the fee simple was. on the 2nd Feliru- 
ary, 1913, the proportionate part of the purchase-price agreed to 
lx- paid attributable to that parcel, and a reference to ascertain 
the sum to be allowed by way of abatement was directed, and 
further directions and the question of subsequent costs were 
reserved until the rc|x>rt should be made.

The reference directed lias not yet been proceeded with.
The learned Chief Justice founded his judgment on the case of 

Young v. Uenike, (1901), 2 0.L.R. 723, in which he thought that 
it was decided that a person having a contract of purchase was the 
owner of the land within the meaning of the statute which the 
respondent invoked.

The statute, which is now sec. 37 of the Conveyancing and Law 
of Property Act, K.S.O. 1914, ch. 109, reads as follows:—
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“37. Where a person makes lasting improvements on land, 
under the Relief that the land is his own, he or his assigns shall be 
entitled to a lien upon the same to the extent of the amount by 
which the value of the land is enhanced by such improvements; 
or shall be entitled or may be required to retain the land if the 
Court is of opinion or requires that this should lx* done, according 
as may under all circumstances of the case lx* most just, making 
compensation for the land if retained, as the Court may direct.”

It will be observed that two conditions must exist to warrant 
the application of the section: (1) that the person claiming the 
benefit of the section shall have made lasting improvements on 
the land; and (2) that he made them under the belief that the land 
was his own.

It was argued by counsel for the appellants that the buildings 
and erections on the land in question do not constitute lasting 
improvements within the meaning of six:. 37, and in supjx)rt of 
his contention reference was made to Commissioners for the Queen 
Victoria Niagara Falls Park v. Colt, (1865), 22 A.R. (Ont.) 1.

In my view, it is inqxissiblc to say that some at all events of 
the buildings and erections do not constitute lasting improvements, 
and an inquiry as to that aspect of the case should be directed if 
the res]xmdent is entitled to be conqx'nsated for lasting improve
ments.

As to the expenditures made after it was discovered that Luc 
Montreuil was tenant for life only, which, as I have said, were of 
very considerable sums, it is clear that they were not made by the 
rcsiondent under the belief that the land was its own. These 
ex|>enditurc8 were not made under any such belief, but, as put by 
the witness Fleming, the respondent “took the chance—it was 
obliged to do it.”

It is dear, I think, that the respondent is not entitled to the 
benefit of sec. 37.

The improvements made before the discovery that Luc 
Montreuil was tenant for life only were not made dud could not 
have been made by the respondent mider the belief that the land 
was its own. Mr. Fleming makes this clear, as appears from the 
following extract from the shorthand notes of the evidence at 
pp. 35,36:—
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“Mr. Armour: Was there any time during the whole of the 
currency of the lease or afterwards that the Ontario Asphalt 
Block Company was really the owner of this piece of land that ii 
now in dispute? A. How do you mean?

“Q. Did you or any of the officers of the company ever really 
believe that you owned the land now in dispute? A. We intended 
to own it.

"Q. Did you ever believe it? A. That is, we intended to carry 
out the terms of that option.

“Q. Did you ever really believe that you owned it? A. We 
treated it as so.

“Q. Did you ever really believe you owned it? A. I could not 
believe anything more than what our rights were under that lease.

“Q. You know what I mean—did you ever really believe, 
when you took that lease or at any time afterwards, that the 
Ontario Asphalt Company owned that land? A. When we 
tendered, when we gave that notice, I did, when we tendered the 
$22,000 and the conveyance.

“Q. You did then? A; Yes.
“Q. Because you had accepted the option? A. Yes.
“Q. Did you ever believe it before? A. I don’t know just m 

what sense you mean that.
“ Q. Did you believe it was your land? A. I believe we intended 

owning it; it was not our land.
“Q. When you spent------? A. Whatever I might have be

lieved, we were simply subject to the terms of that lease and the 
option, just whatever that means, that is for the Court to deter
mine, whether I believed I owned it or the company owned it.

“Q. I would like you to answer my question? A. I would rather 
not answer that question.

“Q. I would rather you would? A. I submit to the' Court.
"His Lordship: He could not believe he owned it when they 

were only lessees.
"Mr. Armour: If your Lordship is satisfied with that—
“His Lordship: Owning it would imply the fee simple, would 

it not?
“Mr. Armour. That is all.
“Q. The first 12 months you had spent about $8,000—;ou 

did not believe you owned it then? A. We intended to carry out 
the option on it.
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“Q. Did you believe you owned it then? A. No, we could not 
own it—the only rights we had were under that lease.

“Q. Nor in 1908, when you had spent *109,510? A. The same 
answer.”

The respondent, until it exereised its option to purchase, 
had no estate in the land but that of a tenant for years. It had 
the right, if Luc Montreuil had been owner in fee simple, to become 
the owner, if it should choose to exercise the option. The respond
ent was in no sense the owner of the land, and never supposed 
that it had any rights in it except those which the lease conferred.

The case which the learned Chief Justice treated as authority 
for the judgment which he directed to be entered—Young v. Denike, 
2 O.L.R. 723—is not, in my opinion, an authority for the appli
cation of sec. 37 in such circumstances as exist in the case at bar. 
What the Chancellor did was to apply the well-established rule 
that, where a vendor is unable to make title, the purchaser is 
entitled to be compensated for the improvements he had made on 
the faith of his contract. No question such as we have to deal 
with was raised, but, as the Chancellor said: “Both parties agree 
and ask that, failing title, the contract may be rescinded and that 
they be restored to their former position" (p. 726).

Although, in my opinion, the respondent is not entitled to 
invoke the provisions of the statute, it is entitled, as a condition 
to the granting of the relief which the appellants claim, to be 
compensated for the lasting improvements that were made on the 
land before it was discovered that Luc Montreuil was a tenant for 
life only, to the extent to which the value of the land has been 
enhanced by the improvements.

The case falls, I think, within the principle of the decision of 
Mr. Justice Story in Bright v. Boyd (1841), 1 Story It. 478; (1843), 
2 Story It. 605; and of Spragge, C., in Clummerson v. Banting 
(1871), 18 Gr. 516.

Although both of these were cases of a purchaser who was in 
possession, holding under a defective title, the principle of the 
decisions is of wider application, and, in my opinion, extends to 
such a case as the one we are dealing with. The respondent was in 
possession under an agreement which entitled it, if the lessor had 
the title which it was assumed he had, to become the owner of the 
land, on the terms and subject to the conditions mentioned in the
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lease, and the improvements which were made before the discovery 
that the lessor was tenant for life only, were undoubtedly made 
under the belief that he was owner in fee simple, and that, subject 
to those terms and conditions being complied with, the respondent 
would become the owner of the land.

It would be manifestly unjust that the remaindermen should I* 
permitted to take possession of the improvements without making 
compensation to the extent to which they enhance the value of 
the land. If the land had been worth no more than $1,000, and a 
building appropriate for the locality had been erected at a cost of 
$100,000, the gross injustice of permitting the remaindermen to 
possess themselves of the land and the building would not lie open 
to question. It was argued that the improvements made by the 
respondent did not add to the value of the land. If that is found 
to be the case, no injustice "will be done; compensation will be 
allowed only to the extent to which the improvements have 
enhanced the value of the land, and, if they have not enhanced it, 
no compensation will be payable.

The allowance to a mortgagee who has expended money in 
making lasting improvements, which have added to the value of 
the mortgaged premises, is a familiar application of the principle 
enunciated by Mr. Justice Story and Chancellor Spraggc in the 
cases decided by them to which I have referred.

That a mortgagee will be allowed for such expenditure is 
established by the cases of Shepard v. Jones (1882), 21 Ch.D. 469, 
a decision of the Court of Appeal, and Henderson v. Aslu-ooi, 
[1894] A.C. 150, a decision of the Judicial Committee of the 
Privy Council ; and I see no reason why the same rule should not 
be applied in the circumstances of this case.

I would, for these reasons, reverse the judgment appealed 
from, and substitute for it a judgment referring it to the Master 
at Windsor to ascertain and report as to the lasting improvements 
made by the respondent on the lands in question, and as to the 
amount by which the value of the lands has been enhanced by 
such improvements, and reserving further directions and the 
question of costs, both of the siction and of the appeal, until the 
Master shall have made his report.

The question was raised by Mr. Armour as to the propriety 
of the order made by the Chief Justice, adding three of the plaintiffs
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as plaintiffs in their capacity of executrix and executors of the last 
will and testament of Luc Montreuil. They were added as plaintiffs 
without their consent, and the order cannot therefore stand, and 
their names as plaintiffs in their representative capacity must be 
stricken out; apart from this objection, I can see no reason for 
making them parties. The equity which the respondent seeks to 
enforce does not affect them except in their individual capacities, 
and no relief has been or could be granted against them in their 
representative capacity in this action.

Maclaren and Magee, JJ.A., agreed with Meredith, C.J.O.
Hodgins, J.A., was of opinion that the appeal should be allowed 

in Mo. Appeal allowed.
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GRAHAM v. ST. BONIFACE. MAN.

Manitofta King'a Bench, Mathers, C.J.K.B. February 20, 1920. K. B.

Taxes (§ III F—14Sa)—Sale of land for arrears—Unauthorized 
PURCHASE BY OFFICER OF MUNICIPALITY—LEGALITY—ACTION BY 
petitioner—Redemption—Costs.

The purchase of lands at a tax sale by the mayor of a corporation who 
is not authorized to make such purchase either by resolution or by-law 
is void. The petitioner is entitled to have the lands redeemed from such 
sale and his costs.

[Tetrault v. Vaughan (1899), 12 Man. L.R. 4Ô7; Bannatync v. Pritchard 
(1906), 16 Man. L.R. 407, referred to.)

Application to dispose of costs on a proceeding to sell lands statement, 
for taxes.

H. E. Swift, for petitioner; H. P. Blackwood, K.C., for respond
ents.

Mathers, C.J.K.B.:—The City of St. Boniface sold the Math«a,* e C.J.K.B.
petitioner’s lands for arrears of taxes for the years 1912 to 1915.
The mayor attended the sale and hid the lands in on Ixdialf of the 
city without having lieen authorised either by resolution or by 
by-law to do so. Subsequently, the city applied for title under the 
Real Property Act, R.S.M. 1913, eh. 171, amended 9 Geo. V. 1919, 
eh. 85, and the petitioner lodged a caveat and later filed this 
petition to enforce it. After the petition had lx «en filed, the city 
redeemed the lands from the tax sale, thus restoring the* petitioner’s 
title and rendering the further prosecution of the petition unneces
sary.

The matter came before me this morning in Chambers to 
dispose of the costs. It was urged on txdialf of the petitioner that
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in the petition.
I do not find it necessary to express any opinion as to the el'ieet 

of such redemption l>ecause the respondents’ counsel admits that

Methere,CJ.KB.
the mayor, who bid the lands in at the tax sale on l>ehalf of the 

respondents, had not been authorised so to do by either a by-law 

or resolution of the council, as required by the charter. That the 
absence of such a resolution or by-law makes the side void has 1 ecu 
decided in Tetrault v. Vaughan (1899), 12 Man. L.R. 457, and in 

Bannatyne v. Pritchard (1966), 16 Man. L.R. 467.
This lieing one of the objections raised by the petitioner he 

would, had the petition gone to trial, have been entitles! to judg
ment declaring the sale void. He is, therefore, entitled to the 
costs of the proceedings. Judgment according}]!.

ONT. ROXBOROUGH GARDENS OF HAMILTON v. DAVIS.
sTc. Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Madam,.

Magee, Hodgins, and Ferguson, JJ.A. January 19, 1920.

Companies (§ IV G—125)—Agreement to sell lands to synod ate— 
Resolution at meeting authorizing—Officers of company 
members of syndicate—Conflict of interest and m i v— 
Action to ret aside conveyance—Replacing of parti in- 
original positions.

An officer of a company occupies the same j>osition as a trustee, agent 
or other person occuping an office or place of trust and confidence, and 
he will not be allowed to place himself in a position where his interest 
and his duty conflict or where he may, without disclosure, make a profit 
out of liis agency.

[Cook v. Deek*, 27 D.L.R. 1. [1916] 1 A.C. 554; Transvaal Lands Co. 
v. Sew Belgium (Transvaal) Land & Develojiment Co., [1914] 2 Ch. 4NH; 
Bowstead on Agency, 6th ed., parus. 48-53, Palmer on Companies. 10th 
cd.. pages 192, 193, referred to.)

Statement. Appeal by plaintiffs from a judgment of Moonbridge, 
CJ.K.B., in an action to set aside a grant by the plaintiff company 
of all its lands to the defendant company, the Duffcrin band 
Corporation.

The judgment apjiealed from is as follows:
Falcoxbridoe, C.J.K.B..—The principal question of fact to 

lie decided is, whether resolution No. 2, appearing on p. 40 of the 

minutes, etc., of the plaintiff company was in fact carried at the 

■peeling held on October 10, 1917. It appears in the minutes 

signed by the defendant Petrie as secretary pro Urn.
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If it was not carried, the defendant Petrie* is guilty of both 
forgery and perjury, and it would require the cogent testimony 
which would have to lx? adduced to secure his conviction, if he 
were on his trial on those charge-s, to bring me to that conclusion. 
Several witnesses for the plaintiff, men of apparent resectability, 
vehemently deny that any such resolution was carried or even put 
to the meeting. But I place great reliance on the evidence of 
Fisher, manager of the Molsons Bank at Owen Sound, who 
appeare as the seconder of the motion. I find as a fact that the 
resolution was passed. Giving the plaintiffs’ witnesses credit for 
honesty in their testimony, 1 can only conclude that, in the con
fusion and excitement of a very heated meeting, they failed to 
realise that the motion was Ixing put and carried.

In any event, it would lx* imixissible to rescind this agreement. 
The parties cannot be restored to their original positions. Many 
of the lots have lx*en sold, and purehasei-s have received deeds, 
and other changes have taken place.

I cannot find that any damages have been sustained. The 
purchase appears to l>e a liability and not an asset, and the 
defendants at the trial invited the shareholders who are supi>ortmg 
this action to come into the new company on the same footing as 
they (the defendants) are on, even offering to forego the commis
sion. but that invitation has not l>een accepted.

The plaintiffs may have, at their own risk and expense, a 
reference to the Master at Hamilton as to the matters set up in the 
10th and 11th paragraphs of the statement of claim. Save as to 
this, the action is dismissed. Some of the defendants’ proceedings 
seemed to invite attack, and there will lx? no costs. If the plain
tiffs go into the Master's office, further directions and subsequent 
costs will lx? reserved until after report.

C. S. Cameron, for appellants; Ceorge Lynch-Staunton, K.C., 
for respondents.

Meredith, C.J.O., Maclares and Magee, JJ.A., agree with 
Ferguson, J.A.

Hodgixs, J.A.:—If the resolution which is said to justify the 
action taken by the defendants was passed “in the confusion 
and excitement of a very heated meeting,” as put in the judgment 
of the trial Judge, it should be scrutinised with care. It would 
not be fair to give it any wider meaning than it can reasonably
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lx*ar, seeing that it is lx*ing used to hind a minority, actually 
present, who failed to realise that it was lx*ing put and carried. 
Looking at the notice for the meeting in qu<*stion, it is to consider 
the sale of the assets of the company for 165,000, and “(2) the 
sale of a portion of the* lands of the company at the rate of 80 jier 
foot frontage and the payment of a commission of 10 per cent, 
of the sale-price thereof.”

Having in view that notice, 1 think the resolution, as now 
construed, goes lieyond it. The alternative was a sale of all 
assets at #65.000 or a sale of ‘‘a ination” at #6 per foot frontage. 
The defendants acted on the assumption that the authority to 
sell any lots or group of lots” warranted a sale of all the lands. 
But the evident purpose of the notice and the resolution, even as 
phrased, is to confine the alternative sale to a portion only. This 
method of dealing had been recommended in 1916 as being a 
course much to lx* preferred to any other, so as to provide a fund 
for releasing lots sold from the mortgage.

To construe the resolution in the way desired by the respond
ents would lx*, under the circumstances disclosed hen*, to enable a 
majority to exercise a power or authority for their own benefit 
and not for that of the company as a whole. This cannot lx* done, 
nor can the authority he exceeded : Allen v. Gold Reef* of 11V*/ 
Africa Limited, 1 Ch. 656, 671 ; Brown v. British Abrasive
Wheel Co., (1910] 1 Ch. 290.

The importance of full notice, where shareholders an* to act 
upon it, and it is intended to hind alwentees and those who have 
given proxies which are used at the meeting, is emphasised in 
Baillie v. Oriental Telephone and Electric Co., [1915] 1 Ch. 503, 
and in Pacific Coast Coal Mines Limited v. Arbuthnot, 36 D.L.R. 
564, [19171 AX’. 607.

To my mind the resolution, as entered in the minute-look, 
involved a radical change from a policy to sell all for 805.0(H) less 
a 10 per cent, commission and only a portion at $6, to one resulting 
in a sale en blew at 86 a foot or $54,000, with a commission of 10% 
deducted from that sum. And 1 think this change cannot lx* 
supported by the wording of the resolution.

As to the position of the defendants, 1 cannot usefully add 
anything to the judgment of my brother Ferguson, with whose 
view I agree.

5
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The situation of those who have paid moneys to sustain and 
help a failing venture is always a complicated one, where there are 
others interested. These last usually wait till something concrete 
is done to save it from complete extinction, and then come in and 
complain of those who acted and paid.

Rut that is the lot of majority shareholders who do not obey 
the strict law laid down in the eases cited by my brother, to which 
I may add In re North Eastern Insurance Co., (1919) 1 Ch. 198.

They ought not to complain if the relief now given permits 
the minority shareholders to participate in the so-called plum, on 
payment of their share of the expenditure made by the defendants.

The appeal should be allowed.
Ferguson, J.A.:—This is an appeal by the plaintiffs from a 

judgment of Falconbridge, C.J.K.B., dated September 19, 1919, 
whereby he dismissed the plaintiffs’ claim to set aside a grant by 
the plaintiff company of all its lands to the defendant company. 
The conveyance is dated January 5, 1918, and was drawn by the 
defendant Petrie, then acting manager and solicitor for the plain
tiff company, and was executed on behalf of the plaintiff company 
by the defendants Davis and Henry, acting as president and 
secretary-treasurer respectively. The consideration for the making 
of the deed is not stated in the document, but it is said to have 
been executed to complete an oral agreement of sale entered into 
by the plaintiff company, through the agency of Davis and Henry, 
acting by and under authority conferred upon them by one of 
two resolutions passed on Octolier lti, 1917, at a social general 
meeting of the shareholders of the plaintiff company. Though 
there is a dispute as to who was the purchaser, it is abundantly 
clear that the same individuals, t.e., Davis, Henry, and Petrie, 
represented the purchaser in the making of any contract that 
was made.

The appellants’ contentions are: that resolution No. 2, under 
which Davis and Henry purported to act, was not submitted to 
or passed by the shareholders, or that, if any resolution of like 
purjiort was submitted or passed, the same is not accurately or 
truly recorded in the minutes; that any resolution passed, accord
ing to its true intent and meaning, authorised a sale of only a part 
of the lands and not of the whole of the lands; that it did not
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authorise the payment or allowance of a 10% conunission, and 
that such a commission is unreasonably large; that neither the 
resolution recorded in the minutes, nor the resolution submitted, 
authorised or was intended to authorise a sale to the directors, 
officers, or agents of the plaintif! company or to a coq «ration 
in which they or any of them were interested; that, under the 
notice calling the sjiecial general meeting, it was not open to 
the shareholders to pass a resolution authorising a sale of the 
whole of the lots at less than $60,000, nor a resolution authorising 
a sale to an agent or director or to a company in which they 
were interests! ; that, if any contract of side was entered into, 
it was made by the plaintiffs’ agents with themselves, without 
authority and without full disclosure and for their own profit, 
or was made with a company for which the plaintiffs’ agents were 
agents, or in which they were directors, officers, and shareholders; 
that the defendant company took the conveyance with notice of 
these facts; and that, under such circumstances, the contract is 
voidable and should lie set aside; or, in the alternative, that the 
individual defendants, lieing, at the time of the alleged transaction, 
their agents, should account to the plaintiffs for all profits, benefits, 
or advantages which they or any of them have received, and for 
any damage which the plaintiff company has suffered as a result of 
their breach of duty, and particularly should account for a com
mission of $.'>,438.40 allowed to the defendants and their associates 
for making the sale in question in this action, and for Sl.fHNl of 
the capital stock of the defendant, company which the defendant 
Petrie says was given to him, and for any other capital stock 
which the defendants or any of them had issued to them in the 
defendant corporation by wav of gift or Ixmus or as consideration 
for the transfer of the plaintiffs* property to the defendant cor
poration.

The plaintiffs say further that the conveyance included parcels 
A, B, and C on the plan of the plaintiffs’ lots, and that no sum 
was agreed to lie paid for the frontage of these lots, as was required 
by the resolution; that the conveyance also included lots that 
were already under an agreement for sale, and on the purchase- 
price of which a considerable sum was still to be paid, which was 
not authorised.
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Counsel for the respondents offered to reconvey the sold lands, 
hut contended that parcels A, I>, and (' were properly thrown in 
to make up for a lack of frontage on lots shewn on the plan, in 
resjiect of which there existed a s]vcial agreement with the 
municipality, preventing, till certain work was done, the owning 
of parts of the streets shewn on the plan. The respondents 
contended also that the side was not, as is now contended by the 
apiiellants, a sale by the plaintiffs to their agents, and a transfer 
by their agents to the defendant corporation, but was a sale direct 
from one corporation to the other, made by the plaintiffs' agents 
under the authority of the resolution entered in the minutes, and 
which the respondents say was duly passed; that the respondent 
corporation is an entity separate from the individuals who are 
shareholders in it, and is not affected by any irregularities in the 
proceedings of the plaintiff company, or with notice of any 
improper conduct on the part of the plaintiffs' agents; and that, 
consequently, the conveyance1 cannot be set aside; that the 
defendant corporation has so dealt with the property as to render it 
impossible to restore the parties to their original position.

The two resolutions referred to in the foregoing contention of 
the parties, read as follows:—

“The president, Mr. Davis, was in the chair.
“The notice calling the meeting was read and after some 

discussion it was
“Moved by Mr. Jonathan High,
“Seconded by J. S. Roliertson.
“That the president and secretary-treasurer lie and they are 

hereby authorised to sell the whole holdings of the company at 
the price of $65,000, and to pay a commission not exceeding 10 
]>er cent, of the sale-price. The purchasers to assume all incum
brances as part of such price, and this company to pay all taxes and 
interest or permit purchasers to deduct the same from their 
purchase-money.

“Carried unanimously.
“Some of the shareholders expressing a doubt of the possibility 

of selling the property in accordance* with the foregoing resolution,
“It was moved by Mr. Petrie,
“Seconded by Mr. Fuller,
“That the president and secretary-treasurer be and they are 

hereby authorised, in the event of the failure to sell on the terms
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of the preceding resolution, to sell any lots or groups of lots at tin- 
price of 86 per foot, and to pay thereout a commission not exceeding 
10 ]>er cent, of the sale-price thereof, and that an effort l e made to 
sell the north end lots first, if such a sale he found practicable.

44 Carried unanimemsly."
Davis. The trial Judge found as follows (quoting the first three

Fergüëên"J a ParaKraphs of the reasons for judgment of Falconbridoe, 
C.J.K.B., supra).

Of the 40 odd shareholders of the plaintiff company, the 
minutes shew that 11 attended the general meeting held at 
Hamilton on October 16, 1017 ; 9 of the 11 were called as witnesses. 
The trial Judge does not suggest that any of these 9 stated what he 
knew or believed to lie untrue, yet 4 are ]x>sitive that resolution 
No. 2 was not submitted or passed, while 4 say that some such 
«‘solution was submitted and passed; but, of these, only Petrie 
was able to pledge his oath to the wording of the resolution. 
The president, Davis, says that he did not read the resolution 
to the meeting. The ninth man favours the respondent's con
tention. It is in these circumstances that the Judge says that, 
if resolution No. 2 as entered was not carried, the defendant Petrie 
is guilty of both forgery and perjury. I am unable to concur in the 
finding of the trial Judge that a resolution in the very words 
recorded in the minutes was passed, or to agree in his view that to 
disagree with his finding requires us to conclude that Petrie has 
lieen guilty of either perjury or forgery. 1 prefer to believe that 
each of the w itnesses was honest in his recollection and testimony, 
and that the dispute; and difficulty arise from the informal nature 
of the discussion and proceedings and a misunderstanding of what 
was done or intended to be done, rather than to believe or find 
that any one witness or set of witnesses attempted to mislead the 
Court. I think each witness endeavoured to give accurately and 
truly his recollection of what he thought had been done.

Petrie's story is fortified by a record—not however made 
at the meeting or in his own handwriting, but made the day after 
the meeting by his stenographer, and then made by her on instruc
tions given by Petrie from notes or memoranda made at the 
meeting. Unfortunately these original notes or memoranda are 
lost. That the resolution, as dictated by Petrie, records what he 
thought was the expressed intention of the meeting. I do not



52 D.LH.] Dominion Law Reports. 579

doubt; but, under such circumstances, the record may, without 
lack of go<xl faith on Petrie’s part, record something differing 
materially in both wording and effect from that actually done or 
intended to be done by the shareholders.

The record says that the resolution as entered was carried 
unanimously; in the fact» of the denials ami of the admitted 
controversy about the rate of the commission to lx* allowed to 
Rolwrtson under resolution No. 1, and the reasons given for 
making him a special allowance, 1 cannot conclude that the sham- 
holders at the same meeting knowingly assented, either 
unanimously or by a majority vote, to the payment of a 10% 
commission on the sale of the whole block of lots, at the sacrifice 
price of $0 per foot.
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The books, documents and records of lx>th the plaintiff and 
defendant corporations shew that it was not Petrie's habit to 
make and keep full and accurate records of the doings of either 
corjxjration; and, notwithstanding this record, I am satisfied that 
none of the shareholders at the meeting, not even Petrie there 
and then had a present intention to authorise a sale of the whole 
of the lands at SO per foot, or to pay a commission on such a 
sale at the rate of 10%; and that, if the resolution recorded is 
expressed so ns to permit of such a sale lieing made, and such a 
commission being paid, it does not truly record either what was 
done or intended to lx* done.

The idea of selling the whole lands at $0 per foot was not 
suggested either in the notice calling the shareholders’ meeting 
or at the meeting. It was Henry’s suggestion, made as part 
of his discussions of January 2 and 3. 1918, with Petrie, Davis, 
und Parks, and as a result of Petrie’s opinion, then expressed, 
that the resolution recorded permitted such a sale lieing made, 
Henry and Davis then and them decided to acquire1 the plaintiffs’ 
lands under the authority of that, resolution. Sex* Petrie’s evidence, 
at p. 193 of the notes of evidence, where he says:—

“Them was some question whether that resolution was 
sufficient to do it, and I expressed myself as lx»ing of the opinion 
that it was; that, even following that resolution, if we sold it out 
in thn*e parcels, so long as the purchasers were willing to accept 
the situation among themselves, that would lx* gocxl.
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In no place does Petrie, nor do the other witnesses, suggest 
that the general meeting considered or intended, by the resolution 
there discussed and passed, to authorise1 a sale of the whole lands at 
80 l>er foot frontage, or a sale to the selling agents named. All 
the circumstances shew that the company was in desperate 
circumstances; it needed money to pay arrears of both interest 
and taxes; the shareholders were being pressed to do something 
or authorise something being done to raise money to pay these 
pressing debts; and, in these circumstances, they authorised a sale 
of the whole lands at 865,000, and they may have authorised a 
sale of a part, at a greater sacrifice, «‘presents! by 86 per foot ; 
but I cannot think that they considered or authorised a sale of 
the whole at 86 per foot, or a sale to their directors or agents.

A very careful peruaal and consideration of the evidence and 
exhibits has led me to the following conclusions: that there was 
at the meeting of October 16, 1917, some discussion of a sale 
of a portion of the lots at 86 ]X‘r foot frontage; that Petrie, as a 
result of such discussion, in g<x>d faith concluded that the majority, 
if not all, of those present approved of sahs of parts of the lots 
at 86 per foot, and the payment of 10% commission on such sales, 
if made in the ordinary course of business, and that, he endeavoured 
to express that authorisation in the «‘solution which he recorded; 
but that neither he nor those who took part, in the» discussion at 
the meeting intended at that time by the second resolution to 
authorise a sale en bloc with a 10% commission; that some of the 
shareholders present did not appreciate or understand that such 
a resolution was before the meeting or was passed; but, in view 
of the finding of the trial Judge, who had the witnesses before him, 
1 am not prepared to say that a majority of that meeting did not 
consider and pass a resolution along the lines I have above set 
out; that, unless the defendant corporation can take and hold the 
position that it was an innocent purchaser, who dealt with the 
accredited officers of the company, and was not concerne» 1 in or 
fixed with notice of matters affecting the internal management of 
the company, the transaction attacked cannot lx* justified or 
supported, either on the «‘solution actually passed or on the 
resolution recorded. The transaction resulted in a transfer of 
all the plaintiffs’ lands, including lands under agreement for sale; 
this, I think, was not intended or authorised, neither was it



52 D.L.R.J Dominion Law Reports.

intended or authorised that parcels A, B, and C should be sold 
at less than $<i ]>er foot frontage; Petrie says they were thrown 
in to offset the effect of the agreement which prevented the present 
opening of a street. The resolution is silent as to terms of sale, 
yet it may lie that it is wide enough to |>crmit a sale for other 
than cash; but, where it provides that each foot frontage sold 
shall he paid for at $G ]>er foot, it cannot, I think, lie contended 
that the agents were by that resolution authorised to sell or convey 
part of the lands for nothing.

However, the defendant company cannot plead innocence. 
The agents of the plaintiff company were and are the agents, 
officers, and shareholders of the defendant company. The same 
men negotiated for both the buyers and the sellers. Petrie was 
aeti g manager and secretary of the plaintiff company and director 
and secretary of the defendant company, and was solicitor for both. 
Davis and Henry were directors and agents of the plaintiff com
pany and interested agents of the defendant company.

On January 3, 1918, when, the witnesses say, Henry 
announced the decision of himself and his associates to take over 
the plaintiffs’ property under resolution No. 2, the defendant 
corjwration, which had been incorporated under the Ontario 
Companies Act, R.S.O. 1914, eh. 178, for the purpose of being 
used to carry through the Robertson sale referred to in resolution 
No. 1, had as its shareholders only its 5 incorporators, and had 
on the same day as the charter is dated, t’.e., November 28, 1917, 
held its only meetings, at which the 5 incorporators were elected 
directors, and Crompton, Ogg, and Petrie were elected and 
api minted president, vice-president, and secretary-treasurer 
rest actively. These directors passed a set of by-laws, and 
authorised the sale of stock to the extent of $20,000. and passed a 
resolution that the company would purchase the lands of the 
Roxlmrough ( ïardens at $00,000; yet no attempt had, on January 
3, 1918, lmen made, and apparently no attempt has since been, 
made, by the cor|>oration, to comply with the requirements of 
Part VIII. of the Ontario Companies Act, or to obtain, under sec. 
114 thereof, a certificate entitling it to commence business or to 
make concluded contracts.

The questions, “Who were the purchasers?” and “What was 
the contract?” were not put directly to any of the three witnesses

581

ONT.
8. C. 

Rox-
BOROUGH 

( i ARDEN'S OF
Hamilton

I crguaon, J.A.



582 Dominion Law Reports. [52 D.L.R.

ONT.
8. C.
Rox-

BOROUGH
Gardens of 
Hamilton

Ferguson. J.A.

who could give this information, hut the evidence is clear that am 
contract made was made by Davis, and Henry, for the plaintiffs, 
with Davis and Henry, either for themselves and their associam. 
or for the defendant company, whose charter they intended 
acquire.

Petrie, who was doing the solicitor work, and advising as such, 
in his letter of April 8, written to James Ijiird, of Owen Sound, 
who, with Davis and Henry, made up the Isiard of directors of 
the plaintiff company, writes that the sale was made to A. Harems 
who took up the Dutîerin I-and Corjiorntion charter, and got In- 
friends to join him.

At the trial, Mr. Petrie says:—
“The deal was put through—Mr. Barons and Mr. Henry 

arranged for me to turn over that property to them, and the deal 
was put through with the Duffcrin Land Corporation.

“Q. Mr. Henry and Mr. Barons acquired the charter of the 
Duffcrin Land Corporation. A. Yes. Q. The Duffcrin Land 
Corporation got the property, did it? A. Yes. Q. Mr.
Barons was not present at the meeting which took place in jour 
office in January of 1918? A. No. Q. At that very meeting 
Mr. Henry put up some money to take over this property. (j. 
Vrider this new deal? A. Y’es. Mr. Parks was going to, hut lie 
did not, and Mr. Henry did put it up. Q. And then Mr. Henry 
decided to take up the property at that time? A. No. Mr. 
Henry communicated with Mr. Barons and reported thal Mr. 
Barons had decided to go on and take it up.”

Henry's account of what took place is found at page 291; 
and, after stating why he .rejected the Roliertson offer, and that 
he then considered with Petrie and Davis what was to Ire done, lie 
says:—

“I communicated with Mr. Barons and Mr. Stewart we 
had talked the matter over previously to coming down—providing 
Mr. Bobertson’s deal fell through we were going to drop out and 
let our money go. They said 1 It is just this way, if you will stand 
in with your liond and stay in the company with us, and put inure 
money in, we will go back in the company again—’ this was Mr. 
Barons—he said, ‘I would be willing to put more money in and 
all stand together and take the land over.’ I said, ‘ 1 will go down 
and see.' So Mr. Barons purchased the property.”
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The defendant Davis was called by the defendants and in 
exainination-in-chief, gives testimony as follows:—“Q. You are 
one of the stockholders in the Roxlorough Gardens? A. Yes. 
Q. And you are one of the syndicate that bought the property, 
turned it over to this company? A. Yes, sir.”

When such evidence is considered, along with the fact that no 
meeting of the defendant company was held until February 8, 
though the conveyance to the defendant company is dated 
January 5, and was registered on January 28; that the defendant 
company’s directors and shareholders, other than Petrie, took 
no part in the negotiations; that there is no document shewing 
a contract between the plaintiff company and the defendant 
company; that the deed from one company to the other does not 
record the consideration or an agreement by the defendant 
company to assume and pay off the encumbrances; I think the 
proper conclusion is, that Henry and Davis and their associates, 
who were, all but two, shareholders in the plaintiff company, 
decided, without notice or communication to the plaintiff company 
or its body of shareholders, to take over the property under 
resolution No. 2, doing so on the advice of Petrie, also to acquire 
the charter of the defendant company, which was then nothing 
more than a shell, and to carry through their purchase by turning 
the property over to the defendant company in such a way as to 
secure repayment of the moneys they or some of them had already 
invested in the plaintiff company.

Between the meeting of Octolier lb, 1917, and the making 
of the deed attacked, there was no meeting of the directors of the 
plaintiff company; Laird, the fellow director of Davis and Henry, 
was not consulted in reference to the sale alleged to have been 
made; and between November 28, when the defendant company 
was incorporated and organised, there was no meeting of that 
company's directors or shareholders till February 8, 1918, some 
weeks after the deed which is attacked had been executed and 
registered.

At the meeting of the defendant corporation's directors, held 
on February 8, stock was allotted to Davis, Miss Henry, Petrie, 
Barons, and other associates of Davis and Henry, and members 
of the old board were replaced by nominees of the new shareholders 
and Petrie was instructed to arrange for sales of these lands,
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keeping in view the obtaining of an average price of $13 ]mt foot. 
The différence between the sale-price of the plaintiff compati, 
and the projxxicd selhng price of the new company is noticeable.

Another resolution passed at this meeting instructed that 
Henry lie given a note for 88,000 to cover the indebtedness of the 
old company to him, which, it is recited, the new company had 
agreed to assume.

The statement of adjustments, found at page 45 of the minute- 
book of the plaintiff company, shews that the sale at the price of 
80 per foot was not sufficient to take care of the incumbrances, 
taxes, and the commission, and to pay Henry’s bond in full; 
it left a balance due on it of 81,889.01 ; yet at the first meeting of 
the new company it is recorded that the company in the purchase 
assumed Henry’s claim, not for 86,630.43, as shewn in the adjust
ments, but for 88,000: the difference is not explained, but is, 
I think, made up of moneys Henry Had advanced to the defendant 
corporation. See Exhibit 32.

Suliacquently Henry received a note and bond charging 
against the lands of the defendant company all the moneys that 
were owing to him by the plaintiff company with interest, all the 
moneys he had advanced to the new company, the $1,000 he had 
paid in for stock standing in his daughter's name, and the com
mission on the sale, a total of $15,300 (Exhibit 63). The evidence 
and the report of the auditor (Exhibit 51) shew that at most only 
88,000 has lieen paid for capital stock in the defendant company, 
though stock of the value of $15,000 has lieen issued. 81,000 of 
it to Petrie without any payment; no Imoks were produced, 
and how the new shareholders received lionus stock or why they 
received it is not disclosed in the evidence, but there is only one 
way that such I sinuses could he given, and that is by adding 
something to the price of the property which the syndicate turned 
over to the company; the way the auditor’s report (Exhibit 51) 
is made up and the valuation he therein puts upon the lands 
indicate such a transaction.

All these circumstances strengthen me in the conclusion that a 
syndicate, which included among its memliers the plaintiff com
pany’s agents and officers, was the purchaser. Such a conclusion 
does not necessarily, mean that Davis, Henry, and Petrie 
thought they were doing or intended to do a wrong to the plaintiff
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company or its shareholders. No doubt, when, early in January, 
they decided to take over the plaintiff company's proi>crty at 
St) a foot, and to take into their syndicate or into the new company 
only those who were willing to contribute towards carrying the 
pro])crty, and to leave out those shareholders who were either 
unable or unwilling to risk new moneys in their land speculation, 
they reasoned that they should not be calk'd upon to protect those 
who failed to protect themselves. Such a view is not without 
merit: it is a ]>osition which they might reasonably lx* expected 
to take. They desired to protect their own investments, Imt, in 
doing so, they did not think that it was fair, or that they were 
obliged to assume or to protect and carry the investment of the 
others. These men, however, were all in a fiduciary position which 
required them not only to protect themselves, but to protect as 
well their less fortunate associates, and in a position that required 
them not to allow their interest to conflict with their duty. I 
cannot help but think that, had Henry’s personal interest, or 
what he thought was his personal interest, not conflicted with his 
duty to the plaintiff company and its shareholders, the Robertson 
salt1 would have been put through, but Henry’s consideration of 
the Rolfcrtson transaction was directed to seeing what would l>e 
the result to him rather than to ascertaining what would be lx*st 
for the plaintiff company and its shareholders; and, because he 
concluded that he was not sufficiently secured in the Robertson 
transaction, he rejected it, and proposed, promoted, and carried 
through the transaction now attacked, in which he and his 
associates were Ix-tter secured, but by which the plaintiff company 
and its other shareholders lost all they had invested. Can it l>e 
that, the agents or directors of the plaintiff company may, without 
consulting the company through its shareholders or directors, 
meet together and reject an offer of 865.000 because one of the 
agents or directors thinks his security will not l>e as good, and the 
same day or the day after agree with themselves to take over the 
property at a much lower price', and, by them or subsequently 
acquiring control of a charter of another company, take to the*m- 
se-lve's or to some of themselves see-urity for at least what some of 
them had put into the old company, and to one, if not more, of 
themselves bonus stock in the new company, which, at its first 
meeting by its resolution, put a valuation on the property acquiree!
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of not. less than $13 per foot, when the price realised by the vending 
company was only 85.40 |H*r foot, and then come into this Court 
and say that they did their duty by the plaintiff company; that 
the plaintiff company has suffered no damage, and that they 
received no benefits, or that the purchasing company for which 
they acted had not in law notice or knowledge of their acts, and 
that such a transaction cannot be rescinded. I think not—not 
at least in this cast1 in which the sales agents were special agents 
acting under anil pursuant to a social resolution, and under 
which,, without notice or disclosure1 to their principals, they sold 
to themselves or to a syndicate or company in which they were 
interested ; nor do I think that the defendant company, different 
entity though it lie from its shareholders, is in any different or 
higher jxjsition than any other person who takes a conveyance from 
an agent or trustee, knowing that such agent or trustin' is acting 
beyond his authority, or in breach of his duty.

There is no doubt that the defendant company, through its 
officers, agents, and solicitors, had full notice and knowledge of 
all the facts; and, in my opinion, such knowledge rendered tin- 
transaction and conveyance subject to the equities lietween tin- 
plaintiff company and the individual defendants.

I am not impressed with the view of the trial Judge that tin- 
parties cannot lie restored to their original positions. The 
plaintiffs are ready anil willing to pay to the defendants tin- 
moneys put up, said to Ik1 alxrnt $8(MX) and to take a reconveyance 
of the lands subject to such agreements of sale as the defendants 
have entered into, and I see no difficulty in directing this to In1 
done. If the parties art1 unable to agree as to the amount to be 
paid, that can be ascertained by the Master.

The conclusions I have arrived at are, I think, fully justified 
by the facts and by the authorities dealing with, explaining, and 
illustrating the rule that the Court will not. allow’ a trustee, agent, 
or other person holding an office or place of trust and confidence, 
to put himself in a jxisition where his interest conflicts with his 
duty, or without disclosure to make a profit out of his agency. 
The books are full of authorities dealing with these propositions. 
They are well collected in Bow stead on Agency, 6th ed., under 
articles 48 to 53 inclusive, and in Palmer’s Company Precedents, 
11th ed., pages 192 and 193. Two of the latest decisions are Owfr
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v. Decks, 27 D.L.R. 1, (1010] 1 AX'. 554; Transmal Lands Co. v. 
Xew Iielgium (Transraal) Land and Development Co., (1014] 2 
(’ll. 488. The opinions deliwml in the Transvaal vase deal not 
only with the rules and general principles governing the rights, 
duties, and obligations of agents and directors, but also with the 
effect of by-laws, regulations, or statutes limiting the general law, 
ami the effect of notice to a purchasing company of breach of duty 
by such agents or directors and the right to rescind ; and this 
case establishes that, unless and so far only as authorised by a 
company’s articles or by-laws or by the statute governing the 
company, the board cannot make a binding contract in any other 
company in which a member of the quorum is interested ; and that, 
if that company has notice1 of the irregularity, the first company 
may obtain rescission of the transaction, even after completion, 
provided that rescission is still possible; and also that, if the 
agents of the purchasing company an* also agents of the selling 
company, the purchasing company is fixed with notice of anything 
of which its purchasing agents had notice.

There is nothing in the by-laws of the plaintiff company 
providing for dealings between the company and its directors, 
but sec. 93* of the Ontario Companies Act, R.S.O. 1914. eh. 178, 
makes provision for such dealings, and that section allows more 
latitude than most of the provisions found in the articles by which 
the Knglish companies an* governed. Section 93 declares that a 
director in one company shall not be deemed to be interested in
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*93.—(1) No director shall at any directors' meeting vote in res|>cct of 
any contract or arrangement made or proposed to he entered into with the 
company in which he is interested either as vendor, purchaser or otherwise.

(2) A director who may be in any way interested in any contract or 
arrangement proposed to he made with the company shall disclose the nature 
of his interest at the meeting of the directors at which such contract or arrange
ment is determined on, if his interest then exists, or in any other case at the 
first meeting of the directors after the acquisition of his interest, and if he 
discloses the nature of his interest, and refrains from voting, he shall not be 
accountable to the company by reason of the fiduciary relationship existing 
for any profit realised by such contract or arrangement ; but no director shall 
he deemed to be in any way interested in any contract or arrangement, nor 
shall he be disqualified from voting or he held liable to account to the company 
by reason of his holding shares in any other company with which a contract 
or arrangement is made or contemplated.

(3) This section shall not apply to any contract by or on behalf of a 
company to give the directors or any of them security by way of indemnity.
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a contract made with another company simply lx»eause he is a 
shareholder in such other company; and, had the transaction 
here attacked l>een a sale by the directors of the plaintiff company 

borough the defendant company, that proviso in sec. 93 of the Ontario 
Hamilton Companies Act might have protected the transaction by relieving 

Davis. these individual defendants from disclosing to the plaintiff com- 
Ferguson™j a I)an> their interest. Hut this sale was not a sale by the directors.

It was a sale by two specially authorised officers, Laird took 
no part in it and gave it no consideration; the exception in tin- 
general law provided for by the Ontario Companies Act does not 
cover that situation; and, if I l>e right in my view of the facts, 
this sale was not a sale by the plaintiff company to the defendant 
company, but was a sale to a syndicate of which the individual 
defendants were members, and the Ontario Companies Act dues 
not protect that situation unless there has lieen a disclosure1. The 
onus was on the defence to make out a case for the application 
of the exception to the general law: in this they have, in tm 
opinion, failed.

A iierusal of the Transvaal case, above referred to, establishes. 
I think, that, in the circumstances of this case, notice to Dans, 
Henry, or Petrie was notice to the defendant corporation, and 
that with such notice a decree for rescission may lie made against 
the defendant company, unless some change in the ownership of 
the property involving the rights of innocent third parties hag 
rendered rescission impossible. In this case there has been no 
sulsequent conveyance of the properties: some agreements for 
sale have l>een made, and some payments have lieen made on 
account of these, but there is nothing to prevent the plaintiffs 
assuming the burden of and taking the benefit of these contracts 
of sale: they call for the payment of a much higher purchase-price 
than $(> a foot.

For these reasons, I would allow the appeal and direct that, 
on the plaintiffs undertaking to assume and carry out such agree
ments for the sale of lots as have been made by the defendant 
company and to pay to the defendant company all moneys which 
it has properly paid out or expended by way of payments on the 
registered incumbrances, on taxes, on putting the property in 
shape for sale, and in selling lota that have not been repaid hv 
sales, and upon payment accordingly, the property and the
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agreements lie vested in the plaintiff company : if the parties 
cannot agree uj)on this amount, that it l>v referred to the Master 
at Hamilton for inquiry and report.

The defendants should pay the costs of the action and of this 
appeal: further directions and costs should l>e reserved.

A ppeal alhu'ed.

ADAIR v. CANADIAN PACIFIC OCEAN SERVICES Ltd.

New Brunswick Supreme Court. Appeal Division. Hmcn, C.J.. White mul 
(trimmer, JJ. February 20, 1920.

Judgment ($ II A—60)—Petition under Workmen's Compensation Act 
—Finality or.

The decision of the Judge who hears the petition under the Workmen’s 
Compensation for Injuries Act (N.B.) and amending Acts is final and 
conclusive provided the amount allowed to the claimant is not greater 
than is provided for by the Act. Partial and total dependence are. under 
the Act. on the same footing in regard to the compensation to l>e awarded 
where death results from the injury.

Motion by defendant to reduce an award to the plaintiff 
under the Workmen’s Comj'ensation Act. 4 Cîeo. V. 1914, ch. 
14.

F. U. Taylor, K.C., sup]torts ap|teal.
B. L. Gerow, contra.
The judgment of the Court was delivered by 
Hazen, C.J.:—The respondent brought a petition summarily 

under the Workmen’s Compensation for Injuries Act, Con. Stats. 
N.B. 1903, ch. 146, and amending Acts, 4 (leo. V. 1914, ch. 34, 
and 8 (leo. V. 1917, ch. 34, to recover compensation to which 
she claimed to be entitled under the Act, for the death of her 
son. Stanley Reid, who was killed on February 4, 1918, while 
employed as a ship-labourer in loading grain into the hold of the 
steamer “River A raxes*’ at the port of St, John, by falling into 
the hold of the steamer. The petition was tried before the trial 
Judge, the right of the respondent to recover composât ion 
being denied by the appellant for the following reasons:—1. 
The accident which caused the death of the deceased did not 
arise out of and in the course of employment. 2. The Canadian 
Pacific Ocean Services, Limited, were not at the time of his death 
the employers of the deceased. 3. The res]X)ndent was not a 
dejjendent within the meaning of the Act, so as to entitle her 
to compensation.
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These (juestions of fact were all decided by Barry, J., who 
heard the |>etition, in fax our of the respondent. He held inter 
alia that the respondent had succeeded in discharging the onus 
which the law cast upon her of establishing a partial dependency 
u)K)ii the earnings of the deceased, and he fixe l the amount of 
comiiensation at the sum of $1,500, together with $100, costs 
of the application.

In the appellant’s factum, part 3, under the head of “ Argu
ment,” it is stated:—

Under the provisions of the Workmen’s Compensation Act respecting 
summary petitions to a Judge, the only question that can be a question of 
appeal is as to whether or not the Judge proceeded on a wrong basis as to the 
amount allowable. If the amount he awards is an amount authorized by the 
Act under the circumstances found by him, there is no apjieal.

The question in this case, therefore, is confined to whether 
or not the Act authorized the trial Judge to award to a partial 
dependent an amount that had no relation to actual damage 
sustained, and might be greatly in excess thereof. The matter 
submitted to this Court, therefore, comes down to a determination 
of the question as to whether or not the trial Judge was author
ized by the Act to award to a partial dependent the amount 
that he has, or that in making his award it was his duty to con
sider the actual damage sustained. 4 Geo. V. 1914, ch. 34, 
sec. 17, sub-sec. 1, says: ‘‘There shall be no appeal from the decis
ion of such Judge” (meaning the Judge who hears the petition) 
“which shall be final and conclusive; provided the amount, 
if any, allowed to the claimant is not greater than is provided 
for by this Act.” The Judge in awarding damages points out 
that in fixing the amount of compensation to be awarded in vase 
of death, the Act makes no distinction between a partial and a 
total dependency, and I think no one can read the evidence 
without concurring in his view that a partial dependency has 
lieen established. The respondent in the course of her evidence 
said:—

I feel safe to say that he (deceased) gave me about $400 a year, through 
work and cash and other help, that would be over and above board. In the 
July before he was killed he sent me $70. In September of the same year, he 
sent me over $60. Then he did work in the spring and fall which would be 
worth about what he would get away from home, say $65 or $75 a month. 
To employ a man to do the work Stanley did at home would cost about $75 
a month and board.
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The last year of his life she thinks he worked about 4 months ” 
at home. During the time he was working in town he always N. C. 
sent her money. The winter Itefore his death, on two different AiS.uk
ueeasions, he sent her about $75. That, with what he worked 1

iii- Canadian
at home, she feels certain would bring the amount up to $400 Pacific

a year. He always brought provisions or something with him skkvicks
that he paid something for, and that, she says, is one of the reasons Ltd. 4
Stanley did not leave any money when he died. He always Hm*. cj. 
gave all he could spare at the home, and during the 11 years 
since the resjiondent had married a second time, he had been 
assisting her steadily in the manner she indicated.

The Judge says that, while the respondent was subjected 
to cross-examination, the result of which seemed to cast a doubt 
on the accuracy of one of her statements, notwithstanding that 
lie had no doubt that she was honestly endeavouring to present 
in its true colours the nature and extent of her partial deix*ndeney 
ujion the generosity of her son, and that no one, in his opinion, 
who heard her testimony could doubt its truthfulness or hesitate 
to believe that, by her son's death, she had suffered a distinct 
pecuniary loss. The Judge, therefore, having found that the 
respondent was a partial deiiendent ujxm her son who had been 
killed in an accident which arose out of and in the course of his 
employment by the appellant, had nothing further to do but to 
deal with the question of damage's. In order to do this it was 
necessary to consult sec. 1 (a), 8 Geo. V. 1917, eh. 34, being 
an Act to amend 4 Geo. V. 1914, ch. 34, lx'ing the Workmen’s 
Compensation Act, Con. Stats. N.B. 1903, ch. 140, amended.
The section reads as follows:—

(a) If the workman leaves any dependents who at the time of his death 
reside in Canada and are partially or wholly dependent upon his earnings, a 
sum equal to his earnings in the employment of the same employer during 
the three years next preceding the injury, but not exceeding in any case 
82,500; provided that the amount of any weekly payments made under this 
Act shall be deducted from such sum, and if the period of the workmen’s 
employment for the said employer has been less than the said 3 years then the 
amount of his earnings during the said 3 years shall be deemed to be 156 
times his average weekly earnings during the period of his actual employment 
under the said employer, but such compensation in no ease to be less than 
81,500.

In referring to this section, the Judge said that, although 
the deceased workman had worked but a couple of hours, having

39-52 D.L.R.
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N. B. worked a week he would have earned over SIC», therefore, i!
8. C. he is entitled to compensation it is to the minimum sum fix. !

Canadian

Ltd.

!>v the Act, viz., $1,500. He also points out that to put partial 
and total dependence on exactly the same footing in regard i . 
compensation seems to l>c curious legislation. The Act certuinlx 
makes no distinction lietween dependents who are partially or 
wholly dependent u]xm the earnings of the deceased, and the

Haeen, C.J. respondent in this case, who has proved that she was a partial 
deiiendent, is entitled to quite as much compensation as if total 
de]>endency had been proved.

The respondent submits that the Judge was in error in holding 
that he had no discretion other than to award the sum of $1.500 
to the respondent, and that this was an insufficient award, the 
evidence shewing that for a period of many years the decease! 
workman had lieen helping his mother, and that this being tin- 
case an award of $1,500, which is the minimum allowed by tin- 
law, is hardly sufficient, and that if it were open for counsel 
on behalf of the respondent, the latter would move the Court 
of Appeal to increase the amount.

In my opinion, however, the point is not open liecause of tin- 
provision which I have quoted before, that the decision of t In- 
Judge shall be final and conclusive, provided the amount allowed 
to the claimant is not greater, than is provided by the Act.

It has lx*en argued on l>ehalf of the appellant that the amount 
awarded is excessive and that the trial Judge should have awarded 
compensation proportionate to the damage sustained by the 
respondent. 1 cannot agree with this view. A Judge in awarding 
damages is limited by the section of the statute which has been 
referred to and I do not think he has any discretion in the mat
ter. In any event, in my view he cannot award an amount less 
than $1,500.

The appeal should be dismissed with costs.
Appeal dismissed.
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WATKINS MEDICAL Co. v. LEE.
Alberta Supreme Court, Appdlati Division, Harvey, Q.J., Stuart 

Desk amt 1res, JJ. May 28, 1920.

Principal and surety (§ 1 B—10)—Contract ok suretyship misunder
stood BY SURETY—RELEASE.

The fact that a surety has misunderstood the contract he has signed 
does not release him from his contract of suretyship.

Appeal from the judgment of Walsh, J. Reversed.
F. C. Jamieson, K.C., for appellant.
//. A. Friedman, for respondent.
The judgment of the Court was delivered by 
Beck, J.:—Tliis is an appeal from the judgment of Walsh, 

J., at trial without a jury. The action proceeded to trial only 
against the defendants Pawlitik and Au Coin. The defendant 
Lee did not defend. The trial Judge dismissed the action as 
against both the defending defendants. The plaintiff appeals 
only in resect of the defendant Au Coin. I/*e was the principal 
debtor and it was sought to make Pawliuk and Au Coin liable
as sureties. The claim is founded on a written contract consisting 
of two parts—first, a contract with the principal Lee and secondly 
an underwritten form of contract in the following words:—

In consideration of one dollar in hand paid by The J. R. Wat kins Medical 
Co., the receipt whereof is hereby acknowledged, and the execution of the 
foregoing agreement by said company, and the sale and delivery by it to the 
party of the second part, as vendee, of its medicines, extracts and other 
articles and the extension of the time of payment of the indebtedness due from 
him to said company as therein provided, we, the undersigned sureties do 
hereby waive notice of the acceptance of this agreement and jointly, severally 
ami unconditionally promise and guarantee the full and complete payment of 
said sum and indebtedness, and for said medicines, extracts and other articles, 
and of the prepaid freight, cartage and express charges thereon, at the time 
and place, and in the manner in said agreement provided.

(Witness sign here).
Witness as to signature of first 
business men preferred surety: 

George Harosym,
Duvernay

Witness as to signature of second 

A. J. Barnes, Duvernay

(Sureties sign here).
Sign in ink.

His
1st Surety. Ilia X Parliuk

Occupation Farmer 
P.O. Address, Kaleloud.
2nd Surety. Stanislaus Au Coin. 
Occupation, Machinery agent 
P.O. address, Duvernay.

Do not sign as witness unless you see surety sign, or he informs you 
personally that the signature is his, and that he wrote it himself.

Note.—At the expiration of this agreement the company will be willing 
to make a new agreement with the party of the second part, provided the
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urnoimt of his business and the conduct of the same under this agreen cut 
shall have been satisfactory to the company.
Form Canada, No* 2. (Oven.

(Must be signed by references on other side.)
References sign here.

References must be well-known business men, one of whom must he i 
banker if possible. Where references do not know all the signers they will 
please give the names of those with whom they arc acquainted.

his sureties, each to be over twenty-one years of age, and to be responsible 
ami trustworthy in every respect.

(Signed as reference by) (Occupation) (P.O. Address)
Reference to second surety 8. Heryniss, Duvcrnay
Reference to first surety 8. Hernyiss “

Walsh, J., found that Pawliuk, who in a Ruthenian and does 
not understand English, and to whom an interpreter at Lee's 
instance undertook to explain the contract, did not appreciate 
its character and was not bound. As to the defendant An Coin 
the trial Judge said:—

I think it quite clear from the evidence that the other defendant’s 
signature to this contract was on the condition that there was to be at least 
another surety. Upon the evidence, I am satisfied that his idea as conveyed 
to him by Lee and by the wording of the contract itself was that his liability 
was to be secondary to that other guarantor, and that it was only after the 
plaintiff’s remedies against the principal debtor and first surety were exhausted 
that he would be under any liability at all. But even if 1 am wrong as to that, 
and even if that is not sufficient to relieve Au Coin from his liability ii is 
obvious that he entered into his contract of suretyship upon the understanding 
and upon the condition that then; was to be another surety. Whether that 
other surety was to be prior so far as liability to him is concerned or not, 
there was to be another surety. As a result of my finding with respect to 
Pawliuk, there is not and never has been another surety. The condition 
therefore upon which this man executed his surety has never been fulfilled

It is with regret that 1 find myself unable to agree with the 
view taken by the trial Judge.

1 think there is not enough on the face of the form of contract 
—which in fact is a printed fonn prepared by the plaintiff' com
pany—to suggest as a reasonable construction of the contract 
of suretyship that the “second surety” should be liable only 
after the remedies against the “first surety” should lie exhausted. 
If the form were ambiguous and such a construction were a 
reasonable one, then I think, had it l>een so construed by the 
surety, the creditor would have been txmnd by the surety's 
construction—this by the application of a well-recognized prin
ciple.
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So fur as tin* defendant An Coin may have Loon misled by 
the representations of Lee, the i rim i] al, as to the meaning and 
effect of the document, the plaintiff com] any, the creditor, 1 think 
is not responsible for such misrepresentations, there lieing an 
absence, 1 think, of evidence which would entitle us to infer 
that Lee was the agent of the company in i rooming the contract. 
One can well imagine a ease in which the principal might be 
the agent for the creditor in procuring a Ixmd, but the only oir- 
cun stance wo have here is that the plaintiff company stmt itsstand- 
ing printed form of contract to Lee for the purj>ose of signature 
hy himself and such two sureties as he might secure and of w hom 
he might secure references calculated to lead to their acceptance 
hy the company. That it seems to me is not sufficient.

The second ground put by the Judge could also it seems to 
me be given effect to only if the agency of Lee were established.

In 32 Cyc., title: “Principal & Surety,” page 64, para, (b) 
it is slid: “Fraud practised by the principal alone upon the surety 
will not affect the liability of the latter, as no duty is imposed 
on the obligee to seek out the sureties and ascertain whether 
they have been misled.”

In 27 Am. & Eng. Encv. of I.aw, title: “Suretyship,” page 
444, para, (b) it is said: “Where fraud is practised by a principal 
without the knowledge* of the creditor, the obligation is binding 
upon the surety.”

Again in 32 Cyc., page 58, para, c., it is said:
A contract is void as to a jierson whose* signât ure as surety has been forged, 

hut it is not a defence to a surety that he was induced to sign an instrument 
on the supposition that a prior signature thereon was genuine. . . . The 
forgery of the signature of a co-surety will not affect the liability of a surety, 
whether such forged signat ure was u|Hin the instrument at the time he executed 
it or afterward was placed there, unless the creditor takes the instrument 
with notice of the facts.

And in 27 Am. & Eng. Encv., page 445, para. (2), it is said: 
“A surety may lx1 held liable to the obligee of a l>ond or the 
holder of a promissory note although the name of a co-surety 
lo the instrument is a forgery.”

The present case—one in which the eo-eurety had actually 
i-igned and was apparently lx mild and was relieved only on the 
ground that he supposed he was signing an instrument of an 
entirely different character—is fine in which it seems to me the
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position of the creditor is not less favourable than in the 
of fraud or forgery.

Of rourse, the ease is quite distinguishable from the cas,' of 
an instrument which is in truth incomplete and ils incomplete
ness is indicated U|x>n its fan', or is brought to the knowlege of 
the creditor bv extraneous circumstances lor tie reason- in
dicated, 1 am of opinion that the apjxal should le allowed 
with costs anel juelgment lx1 enteresl for the amount claimed with 
costs against the ele'fenelant All Coin.

Ap/ieol allouhl.

REX T. KAPLAN.

Ontario Supreme Cowl, Meredith, C.J.C.P. February 17, 1621). 

Intoxicating liquors (| III I—91)—'Trial or offender—Amendment it
INFORMATION—TlME IN WHICH PROSECUTION MUST BE COMMENTED—
Amendment not within time limit.

Section 78 of the Ontario Temperance Act, 6 Geo. V. 1910, eh. .'Hi.
gives the magistrates power to amenel an information metier see-. 41 «>f the
Act but does not repeal the provisieen limiting the time aniihire whirl,
preeseceitions meist. be begun, anel a conviction ten etn timereeiesl infeeniiettiein
which is not within the limitation is bail anel will be set asitie.

Motion to quash a conviction of the defendant by two magis
trates for an offence against the Ontario Temperance Act.

P. Kerwin, for the defendant.
Edward Bayly, K.C., for the magistrates.

Meredith, CJ.C.P.:—The conviction is attacked on three 
grounds:—

1. That the Police Magistrate had no jurisdiction in the 
matter.

2. That the prosecution was not liegun within three months after 
the commission of the offence.

3. That the accused was not convicted or punished upon the 
evidence adduced at his trial but was convicted or punished upon 
statements made to the Police Magistrate not under oath or at 
the trial.

The first objection has no force, because the Police Magistrate 
was ex officio a Justice of the Peace and acted in that capacity 
only, with another Justice of the Peace, the two together having 
jurisdiction.
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The second objection appeared to me, upon the argument of 
this motion, to be plainly a fatal one, but time was taken for 
a more careful consideration of the case Ilex v. Ayer (1908), 17 
O.L.R. 509, referred to by Mr. Uayly, lief ore determining the 
question.

The information was laid on the 18th November, 1919, and 
the charge made in it was that the accused, on or about the 
15th Septemlier, 1919, did unlawfully give liquor to two persons 
named, and to others, in a place other than in the dwelling-house 
in which he resides, contrary to the provisions of sec. 41 of the 
Ontario Temperance Act.

At the trial, on the 30th Decemlier, 1919, the information 
was amended so as to charge that the accused did, on the 15th 
September, 1919, have or give liquor to two persons named, and 
to others, in a place other than in the private dwelling-house in 
which he resides, without having first obtained a license under 
the Ontario Temperance Act, contrary to sec. 41 of the said Act.

The grammatical inaccuracy of the amendment—“did unlaw
fully have . . . liquor to . . . and to others”—ought
not to have occurred; but it does not obscure the intention, and 
it is corrected in the conviction.

And the conviction otherwise is in the words of the amended 
conviction.

Section 61 of the Act provides, in sub-sec. 2, as amended by 
the Act of 1919, 9 Geo. V. ch. 60, sec. 19, that “All informations 
or complaints for the prosecution of any offence against any of 
the provisions of this Act, shall be laid or made in writing, within 
three months after the commission of the offence . . .”

It is quite obvious that the charge of having liquor was not 
thus laid or made, though that of giving liquor was: but it is 
said that sec. 78 of the Act gave power to the magistrates to 
make the amendment: so it did, being wide enough to permit the 
substitution for the offence charged in the information of any 
other offence against the provisions of the Act: but that goes only 
half way towards supporting the conviction; the other half must 
be a contention that this power to make a new charge in effect 
repeals the provision of the Act limiting the time within which 
prosecutions shall be begun.

ONT.

K C\ 
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It is quite right to say, as was in effect said in the case of 
Rex v, Ayer, that full effect should I* given to the provisions 
of the Act respecting the amendment of an information; hut il 
may be said, with even greater force, that full effect should 1 v 
given to the provisions of the Act res])ecting the time within 
which information or complaint must be laid or made: and 
there seems to me to be no difficulty in giving full effect to each; 
that there is no good reason for bringing them into conflict the 
one with the other. A new charge may lie made, but it must 
be made within the three months: see Rex v. O'Connor (1912), 
3 D.L.R. 23, 3 O.W.N. 840, 20 Can. Cr Cas. 75.

The conviction, therefore, for haring liquor is bad; and, ns 
there is no certain conviction for giving liquor, it is altogether 
bad. It is not for haring and giving, but is for having or giving; 
so that if the one fall the other is without support.

So, too, I have no doubt, the conviction in the alternative 
form is bad. Convictions must lie certain, for various obvious 
reasons.

The Act gives much latitude in the preliminary proceedings: 
under sec. 75 of the principal enactment, several charges of 
contravention of its provisions committed by the same person 
on the same day may be included in one information or complaint : 
and there may lie one conviction for several offences accordingly: 
sec. 98. Vnder sec. 76 of the piincipal Act as amended by mt. 
29 of the Act of 1917, 7 Geo. V. ch. 50: “Any offence may be 
charged in the alternative where such alternative is referred to 
in the same section:’’ but I have found nothing, and nothing 
has been referred to, authorising a conviction in the alternative: 
it would be extraordinary if there were any such power. So 
that, apart from the question of time, I cannot think that this 
conviction, being in the alternative, could be sustained. There 
is, however, nothing in effect startling or new in these provisions: 
it is all embraced in the common practice of trying the accused 
person at the one time on several counts in the one indictment. 
They afford no excuse for uncertainty in the conviction.

On the last objection to the conviction: it seems to me to lie 
quite plain, from lac words of the Police Magistrate in giving 
reasons for the conviction and punishment of the accused, that 
the penalty, if not the conviction, was based very much upon
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statements made, or information obtained, to or by the Police 
Magistrate out of court. Shorthand notes of the trial were made, 
at the magistrates' instance, and they contain nothing which 
gives any kind of justification for these observations made by the 
Police Magistrate, at the close of the trial, which appear in the 
notes of the trial: “We could fine as high as $1,000 on this case, 
and I supjiose if we fined the 81,000 Mr. Haitian wouldn't be out 
a cent on the whisky business. That is my opinion. If Mr. 
Kaplan is willing to run chances of running a whisky business in 
a town where there is no license and to run chances of Iteing 
caught by the insitector, orsomcdeti ctiveorothcr itcrson, he must 
not blame the parties that catch him or that fine him in the 
whisky business at all.” “Now if Mr. Kaplan is willing to stand 
chances of the law and sell openly, as 1 understand he said he 
would not be afraid of anybody catching him, if he has a mind 
to stand chances, he will have to stand the chance and run the 
risk of the fine, and that fine up to 81.000.” Affidavits filed in 
support of this application, and which are unanswered, add to 
these words, words to the effect that the Police Magistrate could 
act upon things which came under his own observation. I can 
come to no other conclusion, fiom all the circumstances of the 
case, than that the Police Magistrate went out of his own court 
into another rather to convict than to try the accused : and bias 
is most out of place in a judicial officer.

The whole story as disclosed at the trial was that at a farm 
“lice" there was a Irottle of whisky from which all present drank 
at one time or another: and one witness only, a witness who 
admitted that he was on bad tenns with the accused, said in 
effect that the bottle had lieen brought there by the accused, 
who was one of the workers at the “l ee."

As every one admitted having drunk from the Irottle, and as, 
under sec. 41, sut>sec. 1, of the p:ihcipal Act, as amended by 
sec. 10 of the Act of 1917, 7 Geo. V. ch. 50, “Any person who 
drinks liquor in a place where such liquor cannot lawfully be 
kept shall be deemed to have liquor in contravention of this 
section," that is, sec. 41 of the principal enactment, it is extra
ordinary that the accused was not convicted of “having liquor,” 
of having committed which offence, under this enactment, there

ONT.
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could lie no doubt; and the penalty being the same as for “giving 
. liquor” under sec. 41.

It ought not to be needful to say, though evidently it is: that 
no one should be convicted of an offence not proved tiecause the 
magistrate may think that, if not guilty of that particular offence, 
he has been guilty of others, and should be punished anyway: 
nor that the penalty should not be increased because of other 
real or imaginary offences with which he is not charged.

The conviction may, and should be, in my opinion, quashed 
on this ground also: see secs. 101 and 102 of the principal enact
ment: the conviction cannot be amended, for this Court has no 
power to try the case and impose a proper fine or other punishment, 
the minimum of which fine is $200 and the maximum $1,000

Conviction quashed.

ALTA. MARSHALL WELLS ALBERTA Co. Ltd. T. ALLIANCE TRUST Co.
TTT Alberta Supreme Court, Appellate Division, Stuart, Beck and Ives, JJ 

V * March SI, 1920.
Mortgage (§ II—30)—Land Titles Act—Registration or mobtgagi;— 

Registration of execution—Mortgage moneys paid without
NOTICE OF EXECUTION—LIABILITY.

Under the Land Titles Act (Alta. State. 1006, ch. 24) an execution 
ami a mortgage are alike in that each is a statutory charge upon land. 
Each charge takes its priority according to registration and binds to 
the extent of its statutory authority, and a mortgagee of a mortgage 
registered prior to an execution is protected in regard to advances 
made after registration of the execution if he has no actual notice of 
such execution.

statement. Appeal by plaintiff from the judgment of Harvey, C.J., in 
an action for a declaration that the plaintiff’s execution ha* 
priority over a certain registered mortgage. Affirmed.

The judgment appealed from is as follows :—
On October 9, 1913, the defendant Gordon gave to his co- 

defendant, Alliance Trust Co., a mortgage on certain property 
in Fort MeMurray for $30,000. The mortgage was registered 
on October 10, and on October 28, a cheque for $25,000, the full 
amount that was to be advanced, was sent by the trust company 
to one Bennett, who held a power of attorney from Gordon. On 
the following day he endorsed the cheque as attorney, and de
posited it in the bank. There were numerous executions reg
istered against the land prior to the mortgage, which apparently 
were paid out of this money. On October 29, the day on which
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Bennett deposited the cheque, plaintiffs’ solicitors wrote a letter 
to him advising him that they had, on behalf of the plaintiffs, 
signed judgment against Gordon, and requesting payment out of 
the moneys being advanced if he were acting for the mortgage 
company, and if not the agent for the mortgage company re
questing information as to who was. Mr. Bennett apparently 
referred them to Messrs. Hyndman, Milner & Matheeon, for on 
November 3 they write them enclosing a statement of the amount 
required to satisfy the executions in their hands, which they 
say is at the request of Mr. Bennett. It appears from the records 
of the Land Titles Office that an execution for the last judgment 
had been registered on October 25. Messrs. Hyndman & Co., on 
November 4, write asking further particulars, and intimating 
that there may not lie sufficient money to pay all the amounts 
chargeable against the defendant. It does not appear what hap
pened after that until a letter from plaintiffs’ solicitor to the 
trust corn] ly direct, on February 14, 1914, notifying them of 
the exeeu on and claiming priority to the mortgage, though 
registered after it. This letter was acknowledged, and then 
there is silence, as far as the material before me shews, until 
June, 1918, when an action was liegun for a declaration that the 
execution has priority over the mortgage though registered sub
sequently. The matter came liefore me more than a year ago, but 
owing to the absence of some of the persons concerned, by reason 
of the war and for other causes, it has lieen delayed to the 
present time.

Upon the first argument, it was contended on behalf of the 
plaintiffs that the mortgage company had express notice of their 
claim under their registered execution before the mortgage 
moneys were advanced, and that it would amount to a fraud to 
advance the moneys without giving effect to their claim. On the 
material then before me there seemed much to support the con
tention as far as it related to fact, and it seemed entitled to con
siderable weight as far as the law was concerned, though the 
contention on behalf of the defence was that the time of registra
tion was all that could be considered. The material which has 
been supplied since then, however, puts a different appearance 
on the facts. Mr. Bennett and Mr. Hyndman both swear that
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they represented Gordon only and not the mortgage company, 
and if that is so there clearly is no express notice to the mortgagee 
of the plaintiff’s execution shewn until after it had advanced 
the money. At flint it seems most unlikely that a mortgage com
pany would advance $25.000 upon a property against which 
there were a great many executions, and leave it to the goml faith 
of the mortgagor to use the money first in discharging tin m 
encumbrances, but of course one ran sçe that the relationship 
between the parties would be of great importance. Mr. Bennett 
says that he personally, on liehalf of the mortgagor, negotiated 
with the manager and directors of the mortgage company fur 
the loan, and that by reason of the speculative character of the 
property is was agreed that there should lie a bonus of $5.1100 
in addition to the interest, and that he agreed to see that tIn
exécutions were paid oft'. The cheque was sent to him, and when 
it is known that he was a brother of the president of the mort
gage company it is quite easily understood that the mortgagees 
might feel quite satisfied in trusting him to carry out his engage
ments. though in no way their agent. I am unable to conclude 
therefore on the evidence liefore me that the mortgagees hud any 
express notice of the registration or even the existence of this 
execution before they advanced the mortgage moneys. My great 
difficulty, however, has been to determine exactly what is tin- 
right of a mortgagee upon the registration of his mortgage, and 
before any moneys are advanced and what is the extent of his 
charge on the land.

Sec. 43 (e) of the Land Titles Act 1906 (Alta.), eh. 24. pro
vides that the land mentioned in any certificate of the title is by 
implication subject to “any ... executions against ... the owner 
of the land which have been registered and maintained in force 
against the owner." It seems from this that from and after 
October 25 the land of the defendant Gordon was subject to the 
plaintiff’s execution.

In Jellelt v. Wilkie (1896), 26 Can. S. C. R. 282, the Chief 
Justice in delivering the judgment of the Court at p. 290 points 
out that the execution creditor has a charge upon whatever bene
ficial interest the execution debtor has. He also points out at 
p. 291 that the execution operates as a caveat or warning “to
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persons who might subsequently purchase . . . from the execution 
debtor, that he could only sell or 1 -msfvr an intcifest subject 
to the lien of the writ,” and adds, ‘'ll follows therefore that the 
l ights of prior parties remain as they were before the execution 
was registered.99

This still does not determine what was the beneficial inter
est of the debtor which was charged by the execution on its 
registration before any moneys were advanced.

Sec. 23 provides that registered instruments “shall be en
titled to priority the one over the other according to the time 
of registration and not according to the date of execution . . . and 
so soon as registered every instrument shall become operative 
according to the tenor and intent thereof, and shall thereupon 
create, transfer, surrender, charge or discharge, as the case may 
be. the land or the estate or interest therein mentioned in the 
instrument.” And see. 41 also provide* that upon registration 
of any instrument “the estate or interest specified therein shall 
pass, or, as the case may be, the land shall become liable as 
security in manner and subject to the covenants, conditions, and 
contingencies set forth and specified,” etc.

There seems no doubt from these sections that the mortgage 
became effective upon its registration, which was prior to the 
registration of the execution, but effective for what purpose and 
to what extent? The sections say it shall operate “according to 
its tenor” or to make the land “liable as a security,” and the 
question at once arises, security for what Î

A transfer on registration operates at once to put an end to 
the interest of the transferor, but a mortgage is entirely differ
ent, and it affects the beneficial interest of the mortgagor in the 
land to a smaller or greater extent according to the circum
stances. It seems perfectly clear that if no money were ever 
advanced while the title would be clouded by the registration 
of the mortgage the beneficial interest of the mortgagor would 
not be affected. It is surely a security only for the amount of 
the indebtedness of the mortgagor. Whatever the inchoate 
right or contingent interest of the mortgagee may be before 
the moneys are advanced I cannot see how the mortgage can 
be held to charge the land with the payment of, or make it se-
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purity for. any money* until such moneys are advanced, and if 
they aie advanced the land remains charged with, and security 
for only so much as remains from time to time, unpaid. I am 
by no means satisfied therefore that though registered prior l<> 
an execution a mortgage will be entitled for all purposes and 
to the full extent to priority over the execution. This al-i 
seems to have been the view of Scott. J., in Re Love and Biln- 
ileau (1!)12), 7 D.L.R. 175. In that case the execution was prior in 
time of registration to the mortgage but the land being a home
stead the execution did not charge it, and the mortgage did. Ini! 
the Judge expressed the opinion that if the land ceased to Is- ;t 
homestead and thereby lost its exemption from the execution lie- 
fore all the mortgage moneys were advanced, the execution might 
be postponed to the mortgage only to the extent of the money s 
advanced.

In Hopkinson v. Roll (1861), 9 H.L. Cas. 514, 11 E.R. 829. 
5 L.T. 90, it was held that a mortgagee under a mortgage pro
viding for further advances could not claim priority over a 
subsequent mortgage in respect of any further advances made 
after express notice of the second mortgage.

In West v. Williams, [1899] 1 Ch. 132, 79 L. T. 575, it was 
held that the same rule applied though there was a covenant by 
the first mortgagee to make the further advances.

In Robinson v. Ford (1914), 19 D.L.R. 572, 7 S.L.R. 443, the 
Supreme Court of Saskatchewan en bane held that the rule was 
applicable to our system of registration of titles upon the prin
ciple of fraud.

The converse position was presented in Pierce v. Canada 
Permanent Loan d Savings Co. (1894), 24 O.R. 426; 25 O.R. 671. 
and (1896), 23 A. R. (Ont,). 516, in which the further advances 
had been made by the mortgagee after the registration of a second 
mortgage but without express notice or any knowledge of it. It 
was held by the trial Judge that the second mortgage was prior 
as regards the advances made after its registration. This was 
reserved on appeal by a majority of two to one, and on a fur
ther appeal to the Court of Appeal the latter decision was af
firmed with one dissenting Judge upon the reasons given in 
the judgment appealed from. An appeal to the Supreme Court
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of Canada was launched, but not proceeded with, and I cannot 
find that the decision has been since questioned or adversely 
criticised.

Ferguson, J., the trial Judge. 24 O.R. at p. 431, in his reasons 
for holding the second mortgage to have priority as from its 
registration said: “Such registration fof it] must in this new 
lip considered notice of it to the company at the time of their 
acquiring further interests in the property by making the further 
advances on their mortgage.”

Boyd, C., in his reasons for reversing the trial Judge, on the 
other hand took a quite opposite view when in 25 O.R. at p. 679 
he said :—

Looking at the Ontario Registry Act, R.S.O. (1897). e\ '14 the 
provision is “that the registration of any instrument under the Act shall 
constitute notice of the instrument to all persons claiming any interest 
in the lands subsequent to such registration.” That does not hit the 
present case. The company claims interest in the lands under a prior 
mortgage carrying the legal estate, and the fact that advances were made 
on this first mortgage subsequent to the registration of a second mortgage 
is not contemplated or covered by the statute.

It seems to have been the opinion of the majority of the Court 
that the legal estate was vested in the mortgagee by the mort
gage for the purpose of securing it for all moneys advanced 
under its terms and that while its interest varied with the 
subsequent advances no new interest within the meaning 
of the Registry Act was acquired by such advances. Now it 
is apparent that between the Ontario system and ours two im
portant differences exist. In the first place, under our system 
the legal estate is not vested in the mortgagee, and in the second, 
registration is not merely notice but in itself creates interests. 
I think it may safely be taken without argument as plain that 
an execution creditor’s rights are not superior to those of a 
mortgagee who makes an immediate advance upon the security 
of the mortgage, and that the right of a mortgagee in advancing 
the first principal moneys of a mortgage cannot be less than 
those of one making later and further advances under the terms 
of the mortgage. Boyd C., quotes Lord Blackburn as saying in 
Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29, at p. 
36, that:—

The first mortgagee is entitled to act on the supposition that the 
pledgor who was owner of the whole property when he executed the first
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mortgage continued so, and that there has been no such second Mortgage or 
pledge until he has notice of something to shew him that there has been 
sucli a second mortgage, but as soon as he is aware that the property on 
which he is entitled to rely has censed so far to belong to the debtor, lie 
cannot make a new advance in priority to that of which he has notice.

And he adds for himself on p. 676 (25 O.R.) :—
In the absence of notice (i.r., notice which gives him real and actual 

knowledge, and so affects his conscience), the mortgagee is entitled to 
assume and act on the assumption that the state of the title has not 
changed. That protection is given to him by virtue of the Registry Act 
ns well as by tlie doctrine enunciated in llopkintton v. Itolt. 9 H.L. < as. 
514, 11 E.R. 829, until he is made aware of a change, not by the hypotheti. 
eal operation of an instrument registered subsequent to his, but by a 
reasonable communication of the fact by the one who comes in under t 
subsequent instrument.

Otherwise consider the consequences. Before making any subséquent 
advance the first mortgagee would need to have telegraphic or oilier 
electrical advice as to the state of registration on the land each tine lit- 
paid, for if, before the payment, some transfer from the mortgagor int r- 
vened his advance would lx* postponed to the claim of the new comer.

I think too much reliance ought not to be placed upon the 
argument of inconvenience because the Legislature can always 
obviate that, but it is entitled to some weight; and, in addition 
to what is pointed out by the Chancellor, reference may be 
made to the position of a purchaser of a mortgage on land upon 
which an execution is registered subsequent to the mortgage. 
He has no possible way of assuring himself that the mortgage 
moneys were all advanced prior to the registration of the execu
tion. The execution creditor in most cases could have no per
sonal knowledge, and consequently would not be in a position 
to make an admission which would bind him, though of course 
he could say whether he had given express notice of his execu
tion. A mortgage under such conditions would be practically 
unsaleable.

Hogg, on the Australian Torrens System, says that the rule 
under the Torrens System is the same as that declared in Pierce 
v. Canada Permanent Loan <f; Savings Co., supra. He states, 
p. 963:—

Further advances made by a mortgagee to his mortgagor may fre
quently, under the general law-, lie tacked on to the original mortgage, eo 
ns to exclude an intermediate incumbrancer. Under the Torrens System 
this can only happen when by the terms of the original mortgage further 
advances may be made to the mortgagor. If the mortgage contains no 
such stipulation, a second mortgagee is entitled to rely on the register n*
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lie finds it, and the only incumbrance prior to hia own registered mort
gage will l*» the amount properly due in terms of the first mortgage. If, 
however, the first mortgage does authorize further advances, the first 
mortgagee may, in the absence of notice ami notwitstanding a caveat dis
closing the existence of a second unregistered mortgage, make further ad
vances to the mortgagor which will have priority over any subsequent 
mortgage; and the fact that such subsequent mortgage was actually reg
istered would seem to be immaterial.

The ease to which he refers as authority is not in the library, 
but the digest indicates that it is the judgment of a single 
Judge and probably the opinion of Hogg would be entitled to 
equal weight with it.

The terms of sec. 77 of the Land Titles Act arc of some 
importance in regard to the claim under an execution though, 
of course, not material to a claim under a mortgage. That sec
tion provides that an execution shall not bind lands until reg
istered with the registrar:

But from and after the receijit by him of such copy no certificate of 
title shall be granted and no transfer, mortgage, encumbrance, lease or 
other instrument executed by the execution debtor of such land shall be 
effectual except subject to the rights of the execution creditor under the 
writ while the same is legally in force; and the registrar on granting a 
certificate of title and on registering any transfer, mortgage or other 
instrument executed by the debtor affecting such land shall by memoranda 
upon the certificate of title in the register and in the duplicate issued by 
him express that such certificate, transfer, mortgage, or other instrument 
is subject to such rights.

It is to be observed that this section, while declaring the 
rights of the parties, does so with reference to the registration 
of documents and the acts of the registrar. One can see that 
the “transfer, mortgage, etc., executed by the debtor" which 
are to be effectual only subject to the execution creditors’ rights, 
which are not defined, may be (1) instruments executed after 
the registration of the execution, or (2) instruments registered 
after, no matter when executed, or (3) all instruments no mat
ter when executed or registered even if before the execution is 
registered, but in the latter ease, only affected after the regis
tration of the execution. Unless they include the last the plain
tiff can get no benefit from the section.

Having regard to the fact that the section is dealing largely, 
if not primarily, with acts of registration, and the registrar’s 
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duties which arc to be perforons! upon registration I am nf 
opinion that the construction which should be placed upon it 
is the one which limits it to registration, or in other words Hint 
the rights which are made subject to those of the execution 
creditor are such rights as arise under instrumenta registered 
after the registration of the execution, and that that should In- 
deemed to be the extent to which the legislation intends to pro- 
tect the execution creditor. This is almost the only view which 
is consistent with the provision that instruments are to have 
priority according to the times of registration and is in harmony 
with the principles declared in fierce v. Canada Permanent Loan 
it Savings Co., supra, and the authorities upon which it relics.

If I had come to a different conclusion 1 should have hud tn 
consider whether I could dispose of the case without the pres
ence of another party whose interest might also raise other 
considerations, for it appears that the beneficial interest in the 
mortgage has been assigned, but having come to the conclusion 
I have I need not concern myself with that.

The application of the plaintiff and therefore the action will 
lie dismissed with costs.

C. C. MeCaul, K.C., for appellant ; //. It. Milner, for re
spondent.

Sti art, J.i—I think this appeal should be dismissed with 
costs. After careful consideration of the points involved. I have 
arrive»! at reasons for my conclusion which are perfectly satis- 
factory to my own mind, however they may strike others.

The facts are sufficiently set forth in the judgment of the 
Chief Justice.

I think that undoubtedly the first enquiry to be made is ai 
to what was the effect of the registration in the Land Titles 
Office on October 27 (or 25) 1913 of the writ of ft fa lands and 
upon what that process attached. I have no doubt that it af
fected only legal interests of the debtor in land with, of course, 
such equitable interests as were covered by his legal interest. 
I use the term “legal” here as meaning any interest which a 
Court of law ns distinguished from a Court of equity will recog
nize, and as including both estates at common law and interests 
which have a statutory origin. And I have also no doubt that
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the writ did not and could not reach any merely equitable 
interest where the legal interest, against the holder of which the 
owner of the equity could proceed only in equity to enforce his 
rights, was outstanding in a third party. It is tme that under 
see. 84 of the Land Titles Art, 1906 (Alta.) eh. 24, the execu
tion credit or can file a caveat, hut that only constitutes notice to 
persons subsequently dealing with the registered owner. The 
mere fi fa lands itself certainly would not attach upon the mere 
equitable interest of the debtor. After filing the caveat the 
creditor could proceed by equitable execution, that is, by the 
appointment of a receiver. That, however, is a proceeding in 
equity, and rests upon the very assumption that the interest 
e,'1111101 be reached by the strictly legal process. It was only in 
11117 that the statute was amended so as to make purely equit
able interests in land exigible under fi fa. How this procedure 
is to he worked out under our Land Titles system where mere 
equitable interests do not appear on the register and are not 
registerablc at all, I feel some difficulty in understanding.

I think, therefore, that the writ filed on October 27 attached 
only upon such interests in lam! of the debtor os were covered 
by a legal estate or interest, but of course that it caught all 
equitable interests up to the extent of the legal interest, though 
no further. Samis v. Ireland (1878), 4 A.R. (Ont.) 119. Kerr 
v. Stales (1879), 26 fir. 3(19.

Now the debtor Gordon was the registered owner of an estate 
in fee simple in the land in question. Disregarding the mort
gage. the writ no doubt caught that estate but only to the extent 
of his equitable interest. Jellett v. Wilkie (1896), 26 Can. 
S.O.R. 282.

But prior to the registration of the writ of fi fa the debtor 
hail executed a mortgage in the statutory form for *30.000 in 
favor of the Alliance Trust Co., Ltd., and that mortgage had 
been registered in the Land Titles office against the title.

My next question, therefore, is, what then and thereafter 
was the extent of the legal interest of the debtor in the land!

1 do not think he thereafter continued to be the owner of the 
whole legal interest in the land. It is true that our mortgages 
do not convey a common law “estate," and that the Act declares
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that they shall constitute only a charge upon the land. But I 
think that clearly the effect is more than to make them mere 
“equitable" charges, i.c., charges which resort to a Court of 
equity would be required to enforce. Both the mortgage and 
the charge are creations of statute law. The charge is a “legal" 
interest in the sense in which I am using the word “legal," 
as including both common law and statutory interests. Even if 
our Court hud no equitable jurisdiction at all and were still 
merely a Court of law in the old sense it would be bound to and 
competent to recognize a right or interest which a statute of 
Parliament had created. Therefore at law the legal interest of 
the debtor in the land in question had been cut down. Out of it 
there had been cut or carved the strictly legal interest right or 
estate, whatever word one may care to use, of the mortgagee. 
With the legal registered title in that state, I think the sheriff 
could not possibly have sold under the fi fa, the full fee simple. 
He could have sold only subject to the mortgage. No Judge 
under the statute would nave confirmed a sale of the whole legal 
estate in fee simple regardless of the mortgage. Even if upon 
an inquiry into the facts it had appeared that not a cent had 
been advanced, nevertheless it would have been by the exercise 
of equitable jurisdiction that the mortgage would have been 
wiped off and disregarded. On the face of it, it acknowledges 
receipt of the money. This is binding in law but not in equity.

See. 23 of the Land Titles Act (1906), (Alta.) eh. 24, says: 
“So soon as registered every instrument shall become operative 
according to the tenor and intent thereof, and shall thereupon 
create, transfer, surrender, charge or discharge as the case may 
be, the land or the estate or interest therein mentioned in the 
instrument.” This, taken with see. 61, operates, I think, to make 
the registered mortgage for <30,000 a statutory charge upon 
the land exactly for what appears on its face. Any modification 
of this must, I think, be the work of a Court of equity.

It is no doubt now after the so-called fusion of law and 
equity, unattractive to hark back to pure law and to refrain 
from jumping at once into the discussion of the principles of 
equity. But when we are enquiring as to what a strictly legal 
process of the Court actually does attach upon, as distinguished
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from any (juration of equitable priorities, what else ran there he 
to do but to consider first the question of [Hire law! It is not a 
question in the first jilacc of what the creditor ought in equity 
to ls> aide to get at. It is a question of what his legal process 
does in law really get at and attach. And it needed undoubtedly, 
and ns the Legislature apparently considered, a statute to make 
a /i fn lands reach purely (sjuitahle interests however inijiossible 
it may lie to work out such a statute in practice.

1 think, therefore, that as the execution creditor’s fi fn lands 
reached only what legal interest the debtor hud it therefore 
reached only his legal fee simple less a legal statutory charge 
for the sum of #30,000.

Now it is true that the whole #30,000 was not advanced to 
the debtor prior to the filing of the writ. Hut what is the posi
tion us to that f The mortgagee hod at law a statutory charge to 
the extent of #30,000. In a Court of equity they would not be 
allowed to enforce it except to the extent of the money they had 
really advanced. That is, the mortgagee’s legal interest or 
charge did not cover a full and parallel equitable interest. The 
debtor had no doubt an equity against the mortgagee’s legal 
interest or estate to the extent of the deficiency in the advance. 
But that equitable right was something outside and beyond the 
extent of his own legal interest or estate. It was not covered 
by his own legal fee simjile. which at law had been cut in upon 
and diminished to the extent of the #30,000 legal statutory 
charge. His equitable right to cut down the full #30,000 charge 
was not in my opinion an equitable interest covered by his legal 
interest and inasmuch as it was only his legal interest that could 
be attached by the writ, together with such equitable interest as 
that legal interest, in and by itself covered, my opinion therefore 
is that the writ never reached at all the equitable right to have the 
mortgage treated as only a mortgage for the amount already 
advanced.

I think the position should be considered as exactly the same 
as in the ease of a lease. If A, the owner of the fee simple, has, 
before the fi fai» filed, executed a lease for life to B, I think the 
fi fn would catch only the reversion of A. And if at the time 
of the agreement for the life lease it was also agreed in a form
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which only a Court of equity would recognize that B should 
grant a sub-lease back to A for 20 years, then still I think the 
fi fa would catch only the reversion and not also the purely 
equitable right to the sub-lease, which is an equitable estate 
covered by the legal life estate.

Of course one can quite easily see that the equitable right 
to the amount not advanced might appear to be as much 
annexed to the legal fee simple estate as to be a mere right 
against the mortgagee’s estate. If that were strictly so, then 
I think the writ of fi fa caught the deficiency. But I shall 
return to this presently.

What I venture to insiat upon ii that it cannot possibly he 
a matter of the law of equity to decide what a writ of fi fa 
catchea or attaches upon. Whatever in law it catches, why, it 
just catches and what it does not catch it does not catch, that is 
all.

Why any question of notice should have to be considered 1 
am unable to understand. Whatever a writ of execution catches 
with a certain notice being given it also catches, as I conceive 
the matter, without any notice at all. It is a fallacy to treat 
the legal process, the Jl /a as a mere projection towards the prop
erty of the Court’s equitable mind.

The execution creditor is lot an assignee of a debt who can 
accomplish something more by notice than he can without it. 
He is not a garnishing creditor who by service of notice by a 
summons can stop something. He is not a purchaser for value 
of the property in any sense. This is where the analogy of first 
and second mortgages quite disappears. I have never yet heard 
of an execution creditor reaching more property by his writ 
simply by giving notice to someone, except, of course, under 
rule 609, the very tenus of which and of the exception therein 
contained confirms, I think, what I have said where there is no 
such specific provision.

There is no place for exercising an equitable jurisdiction in 
deciding the question before us in this case, although we may 
recognize the distinction between legal and equitable estates.

The Court is, therefore, forced to decide as a matter of law 
what extent of property the fi fa lands caught. I have suggested
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that the equitable right of the mortgagor to have more money 
advanced to him waa not part of the estate or interest which was 
caught by the execution. I cannot at present, at any rate, find 
reason for varying that opinion.

To my suggestion that it is merely a matter of equity that 
the mortgage would only be treated as a mortgage for the sum 
actually advanced, it has been answered that it is a fact that it 
is only a mortgage for the sum advanced. But under writs of 
fi fa the sheriff does not seize “facts,” although we may seize 
facts in our mental processes. The sheriff seizes property, ob
jective and material, and certain interests which the law creates 
in that property. The facts are interesting, but solely for the 
purpose of enabling the Court to decide what is the real nature 
of the different interests which exist in the land which may or 
may not be subject to a writ of fi fa.

My view, therefore, is just this: That the equitable interest 
of the mortgagor in the moneys not yet advanced at the date 
of the filing of the writ is an interest not covered by his remain
ing legal estate simply because his remaining legal estate is 
only what remains after a legal charge of $30,000 is cut out of 
it. I know very well that in equity it is not a charge for $30,000, 
but in strict law, nevertheless, it is a charge for that amount 
and, therefore, the legal estate left is simply lessened to that 
extent.

I see no other way of deciding this case without entering 
upon a consideration of what it is “equitable" that a writ of 
fi fa should catch, a process which I consider illegitimate. Of 
course if this were an application by the execution creditor for 
equitable execution, which it is not, these questions of equities 
and priorities would be more relevant.

And yet the result is, I think, not unjust and is probably the 
most convenient, though I think neither consideration has any
thing to do with the case.

Beck J. :—I would dismiss the appeal with costs. I agree 
substantially with the reasons given in the first instance by the 
Chief Justice.

I think, however, the conclusion he reaches is by implication 
determined by the decision of this Court in Grace v. Kueblcr
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(1917), 33 D.IzR. 1, 11 Alta, L. B. 295 at 303, dismissing an 
appeal from the derision of the C.J. (1916), 28 D.L.R. 753, 11 
Alta. L. R. 295. affirmed by the Supreme Court of Canada 
(1917), 39 D.L.R. 39, 56 Can S.C.R. 1. That was a ease of n 
purchaser under an agreement continuing to pay his vendor, 
the registered owner at the time of purchase without notice 
that his vendor had subsequently transferred mortgaged lain) 
to another who had become the registered owner. It was held 
that the original purchaser was protected as to his payments 
made to his vendor.

The doctrine that in such and similar eases the party liable 
to pay may safely continue payments to the other unless he has 
actual notice that the other has no longer a right to the money 
and that subsequent registration merely is not equivalent to 
actual notice was laid down not as a new hut as a well reeug. 
nized doctrine.

That broad and predominating principle is the one upon 
which I would rest my opinion in the present ease.

Ives, J. :—I think this appeal should be dismissed with costs 
for the reasons given for his judgment by the Chief Justice.

The issue turns upon whether or not the mortgagee paid over 
the mortgage money after express notice of a registered execu
tion.

Vndcr our Land Titles Act an execution and a mortgage are 
alike in this, that each is a statutory charge upon land. Each 
charge takes its priority according to registration, and binds 
to the extent of its statutory authority.

The state of the law as to priority of a second mortgage over 
a subsequent advance under an antecedent mortgage seems to 
be settled by the authority of Hopkinson and Hunter v. Hull 
(1861), 9 H.L. Cas. 514, 11 E.R. 829, and cases following, and 
to rest upon whether the mortgagee at the time of the advance 
had or had not such notice of the subsequent charge as would 
bind his conscience.

In the present case the subsequent charge is not a mortgage 
but an execution which gives rise to no reason for extending the 
rule. In this Province, where the area is large and but two
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registry offices provided, the result may be one of great incon
venience, but that is a matter for the consideration of the Legis
lature and not the Courts.

In the present case it cannot be held that express notice 
was given the mortgage company before payment over.

Appeal dismissed.

Re SHIELDS, SHIELDS e. LONDON sad WESTERN TRUST Co.
Ontario Supreme Court, .Appellate Dirision, Unlock, (*../. Ex.. II id del l, and 

Sutherland, JJ., and Cergunon, J.A. April 20, 1920.
Costs < § 11—20)—Administration hbockedinos—Several defendants— 

Keverino—Rule 069—Practice.
In proceedings for the administration of the estate of a deceased 

intestate where there are several defendants, each having a separate 
interest, each defendant is justified in severing if he sees fit, and unless 
the Court at the hearing in awarding costs sees fit, in the exercise of 
its discretion to provide that there shall be hut one set of costs, each 
is entitled to his separate hill, hut those who in truth represent the 
same interest and estât*- are not entitled to sever. The award of costs 
by various orders and judgments pronounced in such a cause is bind
ing on the Taxing Officer, but he should enter into an enquiry as 
directed by the provisions of rule 660 with a view of ascertaining 
whether the defendants are entitled to be allowed only one set of costs 
on the taxation.

Appeal by plaintiff from the judgment of Middleton, J„ on 
an appeal from the taxation by the Taxing Officer of the costa of 
the defendants under several orders made in a matter originated 
by an application for an order for administration of the estate 
of James Shields, deceased. Affirmed.

The judgment appealed from is as folio as:—
Middleton, J..—James Shields died in 1805, leaving him 

surviving his wife and a number of children. Letters of 
administration of his estate were not taken out until the 23rd 
March, 1016.

An application was originally made I efore me in ( handlers for 
an administration order: this application was made Iw Andrew J. 
and (leorge Shields, two of the children, the sole defendant living 
the administrator. The order was unopposed, and it was not 
disclosed that certain of the children of the deceased claimed to 
have acquired possessory title to certain lands that were of the 
intestate in his lifetime. When those children were added as 
parties defendant in the Master's office this contention liecame 
apparent, and the Master ruled that the administration could not 
proceed until the question of title had liven determined. An appeal
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was had from the Master's ruling, resulting in an order of the 
Appellate Division, on the 2nd February, 1917, referring it to the 
Master to determine the question of the ownership of the property, 
on notice to all parties interested. This reference took place, 
and the Master found in favour of those who claimed to have 
acquired the possessory title. Appeal was had from this decision, 
the case being carried before a Judge in Court, the Divisional 
Court, and the Supreme Court of Canada, all tribunals upholding 
the findings of the Master, and in the end the plaintiff Andrew .1. 
Shields has been ordered to pay all the costs of this litigation, and 
George Shields the costs up to a date when he discontinued his 
attack upon his mother and brothers and sisters.

Before the Master and throughout, the brothers and sisters 
did not unite in a common defence, but they were represented by 
a formidable body of solicitors; and, two of the brothers beii g in 
financial difficulties, execution creditors who had recovered judg
ments and obtained receivership orders were separately represented.

Before the Taxing Officer, the following bills have been carried
in and allowed:—

The administrator, the London and Western Trust
Company.......................................................................................... S231.70

The London and Western Trust Company as admini
strator of the estate of William B. Shields, one of the sons. Ü31 u7 

The Vnion Trust Company and Bury, receivers of
John J. Shields’ share and W. B. Shields’ share............... 156.60

Annie Shields, Jessie Shields, James Shielts, and
Catharine Leach............................................................................ 353.00

John J. Shields..................................................  080.97
Molsons Bank, receivers of John J. Shields.................. 362.00
The contention of the plaintiff Andrew J. Shields upon appeal is, 

that these partira, all substantially representing the one interest 
and the one claim, ought to have been represented by one set cf 
solicitors only, and that under the practice the taxation arainst 
him of this multitude of bills was oppressive and improper.

No steps were taken at any time to secure the representation 
by one solicitor of those op)*osed to the plaintiff. I do not know 
that under the practice this could have been done, but it dies not 
appear to me to be proper to enter upon any such inquiry at this 
stage of the action. The award of costs by the various orders and
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judgments pronounced in the cause was binding upon the Taxing 
Officer, and is binding uimn me, hut the Taxing Officer should. I 
think, have entered into an inquiry, as directed by the provisions 
of Rule 600*, with the vic*.v of ascertaining whether the. defendants 
were entitled to Ih* allowed only one set of costs upon the ta?:ntion. 
The provisions of this Rule differ some” lint from those of the 
earlier Rule, but in essence the question is still the same, and the 
only obligation v hich is cast upon the defendant:» to appear by 
the same solicitor, instead of each choosing his own representative, 
is that resting upon the old practice of the Court, of Chancery. 
Little remains to lie added to what was said by Chief Justice 
Annour in Melbourne v. City of Toronto (18f •). 13 P.R. (Ont.) 
346, save to point out that the embarrassing expression “the 
law of the Court,” found in the earlier Rule, 1202, no longer 
appears.

In cases of this kind, each defendant having a separate interest 
is justified in severing, if he sees fit; and, unless the Court at the 
hearing, in awarding costs, secs fit, in the exercise of its discretion, 
to provide that there shall be but one set of costs, each is entitled 
to his separate bill. The only exception to this general statement, 
at all relevant to this case, is that those* who in truth represent the 
same estate and interest are not entitled to sever: mortgagors 
and mortgagees, execution creditors and their del tors, ore not 
entitled to separate. This has been recognised as an estai lished 
principle of equity for many years: for example, see the cases col
lected in Morgan on Costa, 2nd ed., p. 125.

The question has frequently arisen in administration and 
partition proceedings, and the practice is now satisfactorily 
established. In Belcher v. William* (1890), 45 Ch. D. 510, the 
general rule is stated, but an exception was thought to exist in 
the case of partition, and in that case incuml rancers were treated 
as though they were not owners of a subdivide! interest. This 
was in conflict with many of the earlier cases, and in Cattov v. 
Bank*, [1893] 2 Ch. 221, the earlier practice was restored, and it is 
now clear that each share is to lx* allow ed only one sot of costs out

•flrtfl. Where two or n.ore defendants defend bv «’iferent v • i it< r* 
under eirrun stances entitling them to hut one set of costs, the lu* ii r < fl'ivr 
■hall allow but one set of costs; and if two or more de.cn.fai.vs «'«.on it.g ! y 
the same hMicitor sepiirate unnecessarily in their defences, or mherv ise, the 
Taxing Officer shall allow but one defence and set of costs.
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of the estate; and, if the share is subject to any incumbrance, the 
costs properly incurred by any incumbrancer should l e allowed 
against that share only. The rule is that the amount paya! le by 
way of costs out of the share should lie paid to the first mortgager 
but, if that rule should be arbitrarily applied here, injustice would 
be done; and I think the proper disposition to make is that, as 
against the plaintiff Andrew J. Shields, the amount to lie allowed 
should lie that of the largest bill incurred in respect of the particular 
share. The receiver would then be entitled to a first lien upon 
the share, including costs, for the amount of the costs payable to 
the solicitor for such receiver. If there is any difficulty in working 
this out, 1 may be s]*)ken to. The administrator of the estate of 
James Shields was entitled to lie represented, as the plaint id 
attacked it, and refused to withdraw the charges made.

The appeal should lie dismissed save in this resjiect.
As to the shares concerning which this modification is made, 

there should lie no costs of this appeal, as there has in that case 
been partial success only. When there is no change, the appellant 
should pay costs

It". E. Fitzgerald, for the appellant.
J. C. Elliott, for the estate of W. B. Shields and the Molson-

Bank.
W. Lawr, for Jessie, Anne, and Joint J. Shields.
H'. J. Elliott, for the Vnion Trust Company, receiver of the 

share of John J. Shields.
The Court affirmed the division of Middleton, J., agreeing 

with the reasons given by him for his order.
Apjieal dismissed with routs.

B. C. RADVOSKY v, CREEDON.
c a British Columbia Court of Appeal, Maetlonaltl, C.J.A., Martin, (lallilnr 

ami Mc Phillips. JJ.A. April IS, 1920.
Sale (§ II R—30)—Contract fob hale iiy description—Sample Amu

WARDS DELIVERED—RldllT OE PURCHASER TO INSIST OX ORIlilN XI.
CONDITIONS.

Where there has lieen a contract for the sale of gissls hv description, 
anti the purchaser haa insisted on goods of a certain origin, the fact 
that after the contract was entered into a sample was furnished by tin- 
seller tioes not make a new contract of sale by sample, ami the pur 
chaser is entitled to insist on the original condition* and to répudiât- 
the contract and the goods if the seller cannot deliver goods of tin- 
origin demanded.
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Appeal by defendant from the judgment of Murphy. J., in 
an action for damage* for broach of contract for wile. A (firmed.

È'. C. Mayers, for appellant ; IV. Martin Orifin, for respond
ent.

Macdonaui, CJ.A.:—I agrei' with the trial Judge.
Had the origin of the la-ana, a sample of which wa* sent to 

the plaintiff* been shewn to la- Manchurian, I think 1 should have 
come to a different conclusion on the question of damage*. There 
would, in such case, have lai n no damage*, as the evidence shews 
that in February and Mareh beans answering to sample, but 
not originating in Manchuria, could la- bought for less than the 
contract price.

By arrangement betwis-n counsel prior to the trial, the origin 
of the bean* in dispute was not gone into. Now, while I think 
that the sale was one by description and not by sample, yet a 
sample was sent to the plaintiffs, and as 1 understand the cor
respondence, the plaintiffs were willing to accept beaus answer
ing this sample provided they were shewn to be of Manchurian 
origin. In other words, while the sale was by description, and 
while the beans might not answer the description, the plaintiffs 
had assented to their being taken as answering the description, 
subject only to proof of Manchurian origin, and had that been an 
issue at the trial, and had it been proven by defendants, I think 
on the evidence of plaintiffs’ witnesses, Griffiths and Disher, no 
damages could be recovered.

The defence is that on the evidence and in the circumstances 
there had been no breach of contract and that defendants were 
not bound to tender any beans. In this I think, they failed.

Martin, J.A., would allow the appeal.
fl alu her, J.A. :—Upon the hearing I was prepared to dismiss 

this appeal and further consideration has not altered my views.
McPhillipr, J.A. :—This appeal presents some features of 

complexity but, upon a close analysis, I think upon the facts, 
emerges, as found by the trial Judge—as a sale by description— 
the sample subsequently furnished was not the making of a new 
contract and a sale by sample, but merely indicating the general 
appearance and size of the beans contracted to be supplied. The 
fundamental matter, in my opinion, was that the beans were to

B. C.

C. A. 
Radvosky 

Creedon.
Maci'ottald,
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Mania. !i. 

Galliher. JJL

McPhillipaJA.
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Is- Manchurian white henna, ami when it was insisted upon h\ 
the respondent» that what was meant was beans of Manchurian 
growth and origin. the appellants agreed to this and promised 
to establish this faet to the satisfaction of the respondents, which 
was never done, and in the end the appellants plainly committed 
a hreaeh of the contract—by repudiating it and failing to slip pi; 
the beans contracted to be supplied. Mr. Mayers very ably, and 
very persuasively presented the appeal in the light of first a 
contract by description, later by sample with the further term 
that the respondents were called upon and had agreed to pul 
up a bank guarantee in Vancouver covering the whole amount 
of the purchase, and that the failure to establish the credit ad
mitted of the appellants repudiating the contract; with defer
ence, I do not consider that position made out. Mr. Griffin, in a 
very careful argument for the respondents, has made it clear t>> 
me that the trial Judge arrived at the right conclusion. It was 
shewn, on behalf of the appellants, that the description was 
capable of being covered by no less than seven varieties of 
beans, and the respondents, feeling in embarrassment, wished 
a sample, and a sample was furnished, and the contention is 
that from that time on it was a sale by sample, capable of being 
completed by the delivery of beans in accordance with sample, 
and that the breach of contract was on the part of the respond
ents in refusing to accept beans up to sample. It cannot lie 
gainsaid that what the parties really split upon was the estab
lishment of the origin of the beans, i.e., that the beans were 
what, in the contemplation of the parties they were contracted 
to be, “Manchurian White Beans,” and, in my opinion, the 
appellants failed utterly in shewing upon the facts of the 
present case that they were ready and willing at all times to 
deliver the bean* contracted to be supplied. Then, as to the 
requirement contended for by the appellants, of a bank credit 
for the whole purchase price, this is untenable. It never was 
the contract, it was never the agreement between the parties. 
It was a demand made by the appellants which the respondents 
were not called upon to accede to. The correspondence between 
the parties makes it abundantly clear that although a sample 
was, after the contract was entered into, furnished by the appel-
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lants to the respondents, there never was any receding from the B. * ■ 
position the respondent» always insisted upon, that was, that c a. 
the beans were to be of Manchurian origin. The appellants did 
not. when the point was pressed by the respondents that origin ( t. 
should be established, contend that origin was not a matter of — 
contracturai obligation, but explained that, if shewn, it would MrPhllll["J A 
render them liable to pay duty thereon to Japan, which had not 
been done. This circumstance, in itself, does not demonstrate 
a high plane of business morality, and cannot be viewed with 
other than disapproval by this Court. It does not conform with 
that comity which should not only exist between nations, but 
that observance of the law of nations which should always actuate 
people in business life, engaged in foreign trade transactions.
There should be probity in this as in all other matters. The dis
cussion of this matter of origin culminated in the appellants 
writing the respondents the letter of January 2, 1P17, which 
reads as follows :—
Messrs. Universal Importing t o.. January 2, 1917.

Montreal, Que.
We are to-day in receipt of your favor of the 20th ultimo, and note 

with plea<ure that you are quite willing to accept beans like sample which 
we sent you, which are Manchurian hand picked small white beans.

We wrote you some days ago in connection with this matter, and at 
that time we explained to you why we did not want to acquaint the 
Customs with the fact that these bean* came from Manchuria, however, 
we have gone into this matter rather fully, and we find that the duty on 
beans coming into Japan from Manchuria is very small, and we will only 
have to pay duty on the amount of the Japanese duty, which amounts to 
about $1.50 per ton, and we have decided that we will absorb this ourselves, 
and on all shipments coming in we will prove that the country of origin 
is Manchuria. We cannot only prove it in this manner, but also through 
correspondence, and we think that everything will be to your entire 
satisfaction.

Apparently, from your letter you are afraid of getting some beans 
that will not cook, no doubt having in mind the old Rangoon beans, which 
caused so much trouble throughout the Dominion a few years ago. Now 
we assure you that we know all about the old Rangoon beans, and that 
we would not handle them under any circumstances. We have sold 
thousands of tons of these Manchurian small white beans, and they have 
given every satisfaction.

The trouble is that the bean originally was a Rangoon bean that has 
been grown in Manchuria by the Japanese. They are called under several 
names, some people call them Burma, some (lienson and some call them 
Indian. We much prefer to call them Manchurian small white beans, as 
we think it gets away from any thoughts of the old Rangoon bean.
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We expect that we will be shipping you the first part of your order 
within the next couple of weeks ; we, therefore, ask you to instruct Messrs, 
Martin & Rols-rtson to Is* on hand to make the examination.

Crkkiion & Avkby, Limited.
Per V. C.

Lutvr, we have the letter of January 10th, 1917, of the app< I- 
hints to the respondents, whieh reads as follows:—

January 10, 11)17.
Messrs. Universal Importing Co.,

Montreal, Que.
We are to-day in receipt of your night lettergram of the 0th instant, 

and are very much surprised at your action in trying to cancel part of 
your contracts, ami as stated in our previous letters our contracts arc 
very clear, and If it really came to a “show down" we are not compelled 
to adhere to your wishes and prove the origin of these lieans. However, 
to facilitate matters, we are prepared to lose a little money and pay llie 
extra duty which we are compelled to, and prove to you beyond a doubt 
that these beans are the product of Manchuria. We fully expect you to 
take the full delivery and to arrange with Messrs. Martin A Robertson to 
give the necessary documents so as our drafts can be paid here.

We regret any trouble or inconvenience that has been caused, but 
cannot see that the fault lies with us, and all we want to do is to carry 
out our part of the contract and to adhere to your wishes as far as it 
is jKissible to do.

We expect to receive a wire from you stating that everything will lie 
satisfactory. We do not wish to have any hard feelings or to take any 
drastic steps to protect our interests.

Cbkkimn * Avkby, Limited.
Per V. C.

Then, there wan a telegram also on this date from the appol- 
lantH to the respondents, whieh reads as follows:—
C anadian Pacific Railway Company’s Telegraph Night Lettergram. 
Universal Importing Co., January 10, 1917.

Montreal. Que.
Can accept no cancellation of any part of your contracts. We are 

prepared to prove beyond a doubt the origin of the lieans. Expect to In- 
making shipment your first hundred and fifteen tons latter part of this 
month.

Crkedox à Avkby. Ltd.
Finally, the appellant» wired to the respondents the two 

following wires, whieh eonatituted the repudiation upon the 
appellanta’ part of the eoutract. They read a* follow»:— 

NIGHT LETTER.
Universal Importing Co., February 6, 1917.

Montreal, Que.
You have not replied our letter tenth January, nor have you put up 

Iwnk guarantee covering your full purchases. We will not ship any part of
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your orders until you advise you are going to accept your full purchases 
and put up bank guarantee covering them fully. This is final.

t'BEEOOX & A VERY, Lt<l. 
Messrs. Universal Importing Co., February 7, 1017.

Montreal. Que.
Herewith we enclose you confirmation of our night lettergram of the 

5th inst., and as we have not heard anything further from you in connec
tion with this matter, we take it for granted that you are not going to 
comply with our request, and we are therefore reselling the beans, and as 
far as we are concerned the matter is closed.

Crkkuon & Avery, Limited.
Per V. C.

It might rightly bo said that the appellants were wrong in 
two particulars. There was failure in proving the origin of the 
beans, and an unwarranted demand for a too extensive bank 
guarantee. Certainly if there should be any doubt about the 
appellants being required to prove origin of the beans, there is 
no shadow of a doubt that the bank guarantee covering the whole 
purchase price was not a matter of contract. The term of con
tract with respect to payment was “Payment cash in Van
couver.” This is clear from the terms of contract as confirmed 
and accepted, which reads ns follows :—

CONFIRMATION No. 5111.
Vancouver, B.C., Nov. 17, 1010.

(reedon & Avery, LUI., Foreign Import a ml Export Merchants, Vancouver,
B.C.

Messrs. The Universal Importing Co., Montreal, Quo.
We confirm having sold you the following goods : 115 tons Manchurian

white beans hand picked, packing in 100 lb. bags gross for net $7.00 per 
UK) lbs f.o.b. cars duty and war tax paid Vancouver.

( onllrming our acceptance of to-day of your firm order of to-day.
Shipment from Vancouver in January, 1017.
Delivery on arrival.
Payment cash in Vancouver.
Terms net.

Accepted.
Universal Iminirtinu Co.

A. 8. Kahovsky.
TERMS OF SALE.

1. Any alteration in the ini|Hirt duty or other taxes that may be 
made subsequent to the date of this acceptance to be for buyer's account.

2. Subject to any changes in insurance or freight rates effective at 
time of shipment.

3. In the event of shipment or delivery of the goods or any portion 
thereof lieing delayed by causes beyond seller’s control, known as “forer 
majeure” no liability to attach to sellers, and the time for the shipment 
or delivery to be extended accordingly.

41—52 D.L.B.
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4. Any claim for alleged damages. difference in quantity, quality, apeci- 

float ion, etc., to be notified to the sellers within 48 hours after tendering 
delivery.

Radvohky 5. In the event of goods or any part of them being hist at sea, or
»■ destroyed liefore delivery, the sale to be void to the extent of such portion

BEEDON. #H may |lwt or destroyed.
McPhilli|ie,J.A. fl. If requested by purchaser, the seller shall provide a certificate, at

tested before conqietent authority, to cover the conditions ap|iearing in 
clauses 2 and 3.

( HM.no x 4 Avkky. Ltd. 
l*er M. Avkky.

It is a matter for remark also that it would eeeni that cv«u 
apart from the failure to prove the origin of the I leans, the appel
lants failed to deliver beans in aeeordanee with the sample. It 
is idle to contend that the sample agreed to be furnished was in 
any way linked up with or formed the eonsideration for the 
giving of a bank guarantee for the full purchase price. It i» 
only necessary to refer to the two following telegrams as indi
cating what the extent of the bank guarantee was to be:— 

XKÏHT LETTER.
The Great North Western Telegram Company of Canada.

Montreal, Que., November 2», lUP:.
Creedon 4 Avery, Limit.d,

Vancouver. B.C.
Rank would guarantee for payment of individual shipments at \ mi- 

couver Providence certificate of inspection would Is* attached to do. min r* 
your offer Blue |iea* Daifucu Beans too high for this mark t. quote 
Kumamoto White lh>ans Earliest shipment.

VxiVKKNAI. iMPORTI .i. ( n

GREAT NORTH WESTERN DAY LETTER.
N'ovemlier 30, lit hi.

Cniversai Importing Company,
Montreal. Que.

We will attach Government ins|iection certificates to all drafts, li ne 
your bank wire bank guarantee to lni|ierial Bank. Vancouver, at once. We 
offer subject to lieing unsold further hundred ton* May, June, from -I ip.ni 
seven seventy-five f.o.h. cars Vancouver, wire promptly as these are under 
offer elsewhere.

Cbkkuox 4 Avkky. Ltd.
In this connection also it is to Ik* noticed that when the bank 

guarantee for the full purchase-price was called for, the re
spondents immediately disagreed with the contention made, and 
wrote a letter in the following terms :—
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Montreal. December HI. 1916.
Messrs. CiwdoR 4 Avery, Ltd..

Vancouver, R.V.
We l»vg to acknowledge receipt of your letter of the 9th inet., and

contenta noted.
Referring to your laat paragraph, where you atate that we make 

arrangement a for credit to cover the balance of our order, a* theae were 
the terme, you atate the gooda were wold at. If we remember right your 
term» were payment cash against documents in Vancouver, which we will 
abide by.

It appears to us that there ia no necessity in tying up $50,000 now, 
when payments are to la* made only when the gtaals arrive in Vancouver. 
We will pay for each shipment as it arrives, after same has been inspected, 
according to previous arrangements, by the tirm of Martin 4 Robertson.

We are, however, not very well satisfied in noting that you are 
shipping only seven hundred and fifty bags at present, as it will then 
leave too many bags for one shipment in January. You will please let 
us know more definitely, how many shipments we are to expect, and the 
quantity of each. We would prefer if the entire lot could I* divided into 
three shipments of equal quantities, at intervals of three weeks.

I’xnenuAi, luroerixi; to..
Per A. 8. IUimvnky.

Then, there wan an interval of time of some 40 day», then 
followed the telegram of January 26, 1917, demanding credit 
for entire purchase price. This telegram reads a* follown:—

B. C.

C. A.
Hadyohky

r.
Creedon.

Mrt*bii|M.J A

X If JIIT LETTER
January 26. 1917.

I"niversai Importing Company,
Montreal, Que.

We will give you the desired information immediately we have your 
assurance that you will take your full order and that a confirmed I «ankers’ 
credit is esta Id i sited covering your entire purchase, otherwise we refuse 
to ship you any part of your order. Vp to the present we have received 
no reply to our letter tenth.

Creeuox 4 Avert, Ltd.
In pawing, it may lie aaiil in the interval of time, the 40 

(lava, the bank guarantee limited to eaeh ahiptneiit had been 
«applied, and the appellanta had billed through to the reapond- 
enta a ear of beana (nee bill of lading).

Vii(|Uestionably, there waa failure upon the part of the apjiel- 
lanta to eomply with the tenna of the contract in the aupply of 
the lieana contracted for, and it ia clear that the In-ana loaded at 
Vancouver and panned upon by Meaara. Martin & Uoliertaon for 
the reapondenta were rightly rejected by the reapondenta aa not 
Iwing in compliance with the contract. (See Ptleri d- Co. v.
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Planner (1895), 11 T.L.R. 169 at 170.) There waa elear and 
apparent failure upon the part of the appellants to carry out 
the contract, to be followed later by the quite unjustifiable tv 
pudiation of contract. The result in law, of courue, must follow 
that ie the respondents are entitled to damage* for the breach 
of the contract. (R.S.B.C. 1911, ch. 203, sec. 65 (3)). Now, the 
question is, were the damages rightly assessed 1 I cannot ni
nny error in the method of assessment adopted by the trial Judge. 
In Brow » v. Muller (1872), L.R. 7 Exch. 319, 27 L.T. 272, the 
principle ia stated by Kelly, C.B., at 321: “Now the proper 
measure of damages is that sum which the purchaser requires to 
put himself in the same condition as if the contract had bmi 
performed."

The manner in which damages have to be assessed, and the 
assessment of them generally, received consideration by Lord 
Moulton in MeHugh v. t'aioa Bank, 10 I).L.R. 562 at 568, [10' 1 
A.C. 299 at 309.

It follows that, in my opinion, the judgment of Murphy, .1,. 
should be affirm»d, that ia that the appeal should be dismissed.

Appeal dismissed.

AUGER v, LANGAS.
Baakatchciran Court of Appeal, \eirland$, Lamont and Elwood, JJ 4. 

June 16, OHO.

Evidence (g XIII A—1,000)—Application for admission ok new— 
After triai^-Whkn granted.

In an application under Rule 0.)4 for the admission of new evidence 
after trial, the applicants must not only shew that they did nut 
know of this evidence at the trial, and could not have found it out In
due diligence, but they muat also shew that the evidence would lie 
conciliaive bo that a verdict would have been found otherwise than it

[) ountf v. Krruhatr (1809), 81 L.T. 531, 16 T.L.R. 52, followed.] 

Application by defendants appellants for the adinisHion of 

new evidence before this Court on an issue that was tried and 
decided against them at the trial.

F. W. Turnbull, for appellant; A. McWüliam, for respondent. 
The judgment of the Court was delivered by 
Newlanm, J.A. :—The defendants were in business at Maple 

Creek as the Victoria Café. The defendant Langas was also in 
business at Forres under the name of the Victoria Café No. 2.
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This business he sold out to one James Carlos, who had been 
manager of the business, and Carlos bought goods from plaintiff 
and also from one Hale. Hale assigned his account to plaintiff.

It was contended by defendants that they notified plaintiff 
and Hale of the sale to Carlos before the goods sued on were 
sold by them to the Victoria Café No. 2. This issue was found 
against them by the trial Judge. Since the trial, they discovced 
that one William F. McNiehol will give evidence that both 
plaintiff and Hale told him that they had accounts against Carlos 
and were going to try to make defendants pay them; further, 
that they had no account against défendante, but that they 
intended to try to bluff them into paying Carlos’ account. These 
facts are set out in an affidavit by McNiehol, and are specifically 
denied in affidavits by the defendants.

This application is made under rule Cf>4, under .which such 
evidence can be admitted U|K>n special grounds.

The special grounds are, that they did not know of this evi
dence at the trial, and could not have found it out by due dili
gence. I think they must go further than this, and shew that 
the evidence would be conclusive, because there is no object in 
admitting fresh evidence in this Court unless it would have a 
conclusive effect upon the appeal.

In applications for a new trial on the ground of the discovery 
of new evidence, it has been held that such evidence must be 
conclusive so that a verdict would have been found otherwise 
than it was.

Smith, L.J. in Young v. Kershaw ( 1899), HI L. T. 531, 16 T. 
L. It. 52, followed Anderson v. Tit mas (1877), 36 L. T. 711; 
there Huddleston, li., said:—

In the cases in which new trial* have lieen granted on this ground 
the promised fresh evidence will la- seen to have been of a material and 
conclusive character, as in Hrtmdkead v. Murnhal! ( 1773). 2 Win. Bl. 955. 
where an action was brought against an executor for a debt of his testator. 
The defendant was abroad at the time of the trial, and afterwards a 
receipt was discovered which clearly shewed that the debt bail been paid. 
But in the present east* there is nothing conclusive. There would lie two 
witnesses on each aide, and therefore no pre|Ninderance of testimony.

The applications under this rule arc to avoid the necessity 
of a new trial, and, therefore, the same principles must apply. 
The evidence to be admitted must l>e conclusive, not oath against
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oath. U8 in this ease, and if we could not grant a new trial because 
of the discovery of this evidence, neither can wc admit it when 
we are of opinion that it is not conclusive.

The application should therefore be refused.
Application refuted.

MORROW v.'MORROW.
Ontario Supreme Court, Apiiellatc Dirt*ion, Mt retlith, C.J.O., Maclartn. 

Stayer, Hoigin* and Ftrgmon, JJ.A. Starch 19, 1990.

Incompetent persons ($ II—12)—Lunatic—Necessaries furnished to 
—Death of—Liahimi v of estate.

The estate of a lunatic is liable for necessaries supplied to the lun.itiv 
and the rule applies in the ease of a lunatic not so found.

[Wentworth y. Tuhl> (1842), 12 L.J.N.8. Ch. 61, 62; li> (Hinton ilsTl.i 
L.R. 7 Vh. 62, 54, followed. See also Mercantile Truitt Co. v. Cam Ml 
(1918), 4.1 D.L.R. :18K, 43 0.L.K. 57

An appeal by the plaintiff from the judgment of Lennox, J., 
at the trial, on the 19th Novemlier, 1919, dismissing an action 
brought by one brother against another—the defendant living 
executor of the will of a deceased sister—to recover 12,967.25 for 
board, lodging, medical expenses, etc., Of the sister while living 
with the plaintiff during the last three years of her life.

H. S. White, for the appellant.
E. G. Porter, K.C., for the defendant, respondent.

The judgment of the Court was read by
Maclaben, J.A.:—This is an appeal by the plaintiff from 

a judgment of non suit rendered by Lennox, J., at the non-jury 
sittings, Napanee, on the 19th November, 1919.

The parties are brothers, and the action was brought against 
the defendant as executor of their deceased sister, Mary Jane 
Morrow, for $2,967.25, chiefly for her board and lodging during 
the last three years of her life. She was unmarried, and had I wen 
living with an unmarried brother, Edward, a considerable time 
before his death, which occurred on the 12th July, 1915. She 
had some means of her own, and left an estate of $7,000. After 
the death of Edward, she appears to have lived in a small house 
of her own on Amherst Island, and later with her brother Herlwrt. 
On the 3rd March, 1916, Herbert took her to the plaintiff's
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house and left her there. The plaintiff was absent at the time, 
and on his return she told him that the others had put her out, 
and asked him if she could stop with him. He answered, "You 
can, if you will try and conduct yourself or behave yourself and 
pay your lioard.” She said that she would pay him when she saw 
their brother Robert (the defendant), who, it appears, was in the 
asylum at the time. She remained at the plaintiff’s until the 
30th May, 1916, when she went back to her brother Herliert's, 
where she remained until the 3rd October, 1916. She then 
returned to the plaintiff's, and remained with hint until her death 
on the 26th April, 1919.

At the trial the plaintiff sought to prove the insanity of the 
deceased at times, and also relied upon the promises made by her 
at the time she came to live with him and on subsequent occasions. 
He had also taken legal steps, while she was living with her 
brother Edward, to have her declared a lunatic, and retained a 
solicitor and had her examined by two physicians; but these 
proceedings he subsequently abandoned. Her pastor was called 
as a witness by the plaintiff, and, in answer to a question as to her 
condition mentally and physically, he replied: “I think she was 
mentally unsound. I regarded her as living so." When asked if 
he saw her at meal-hours, he answered; "Yes, I did. Q. And 
what was her behaviour on those occasions? A. She bcliaved 
very well as far as I could see. Q. She liehaved very well? 
A. Yes." Counsel for the defence asked several suggestive 
questions to strengthen the evidence as to her insanity; but it 
was not advanced beyond the nimve, and no specific facts were 
proved or illustrations given.

At the close of the plaintiff's case, counsel for the defendant 
moved for a nonsuit, on three grounds, in these words:—

"First, there is no evidence of a contract, specific contract, 
at all, having been made; secondly, that, even if there was, 
taking the whole evidence together, it shewed that this woman 
was incapable of making a contract, and any pretended contract 
made by her could not be enforced; the third, that the services 
rendered were gratuitous on account of the relationship between 
the parties."

At the close of the argument on the motion for a nonsuit, the 
hour of adjournment having arrived, the Judge said that he
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would look into the authorities, and advised a settlement, adding :—
“If there is no settlement, it may be that I will find that the 

law is against the plaintiff, and that I cannot give him anything. 
I may say quite distinctly that if I can give him something I will." 
He concluded hy saying: “ In any event, if the parties do not come 
to a settlement, I will hear the evidence on the other side. Then I 
will reserve judgment and consider whether I can give something 
to the plaintiff in that event.”

In the morning the [lartiea announced that they were unable 
to agree upon a settlement. The Judge asked the defendant's 
counsel if he renewed his application for a nonsuit. On being 
answered that he did, the Judge dismissed the action.

The law has long been well-settled that the estate of a lunatic 
is liable for necessaries supplied him. The earliest case that 1 
have found is ilanby v. Scott (1605), 1 Sid. 112, K2, K.R. 100(1. 
where a lunatic is put on the same footing as an infant.

In Wentworth v. Tubb (1842), 12 L.J.N.S. Ch. 61,62, Lyndhurst. 
L.C., said : “ When necessaries are provided for a lunatic, and there 
is no fraud or imposition practised, he is bound to pay for them, 
because it is a debt, and is therefore a charge upon his estate."

In Howard v. IHgby, (1834), 2 Cl. & F. 634, at p. 663, 6 
K.U., 201, Brougham, L.C., said: "Nothing is more common 
than for the Chancellor to confiim a Muster's report, nn kitg 
nib wimres to A.B. for in uieys paid for the use of the lunatic, 
to C. I). for having mantiainod the lunatic; to E. F. for 
having clothed the lunatic. Upon what ground are all these 
allowances made? Not from kindness, not from charily, 
not for the convenience of the parties; but because they 
are debts; Is'cause in the eye of that Court, lie it a Court of 
Law, or a Court of Equity, or the Chancellor sitting in lunacy, 
they are valid debts incurred by the insane person, and are dis
charged by the justice of the Court.”

See also William v. Wentworth, ( 1842), 5 Beav. 325, at p. 
329 ( 49 K.K. 603 . The same rule applies to the case of a 
lunatic not so found: In rt Gibson (1871), L.lt. 7 Ch. 62, atp. 54.

If the question to be decided by us was, whether the deceased 
was insane at the time she went to live with the plaintiff, I might 
have great difficulty in coming to that conclusion. I do not 
find sufficient evidence to justify such a finding; but the plaintiff
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saw fit to bring witnesses to testify as to her insanity, not however 
as to her condition at the exact time of the contract upon which 
he bases his claim.

The defendant by his counsel sought to bring out from the 
plaintiff's witnesses testimony as to her insanity generally, and 
argued strongly that she was incompetent to enter into any 
contract at the time that she went to live with the plaintiff or 
subsequently.

The witnesses were, no doubt, influenced by the fact tliat 
there was insanity in the fnmilv, and that the defendant was at 
tliat very time in the asylum, and the eccentricities and ebullitions 
of the deceased were attributes! to insanity more readily tlian 
they might otherwise have been, by the ]«tutor ami the witness 
Sills, who lioth thought her unaccountable at any time

Assuming that it is not satisfactorily provisl that Mary Jane 
Morrow was insane during the time that she lived with the plain
tiff, then- is, in my opinion, ample evidence to establish the fact 
tliat she was there under circumstances which would muier her 
and her estate liable to the plaintiff for the fair value of her lioard 
ami lodging during the 145 weeks she remaimsl with him. I have 
already mentioned the conversation that took place lietween the 
plaintiff and her on the 3rd March, Dili, when he came home and 
found her there. This is amply oonoboreted by the plaintiff's 
wife and son, and more than sufficient to meet the requirements 
of sec. 12 of the Evidence Act, ll.S.O. 1914, ch. 76. The plaintiff's 
wife, in addition, swears tliat, on different occasions when her 
huslsuid was not present, the deceased told her that she was going 
to pay for her board when she saw her brother ltola-rt (the defend
ant). Another special occasion was when they wen- taking 
pigs to town—that she then said she would pay her lioanl is 
deposed to by the plaintiff's wife and son.

The whole tenor of the evidence is tliat she had seldom ls-en at 
the plaintiff's house before the occasion in question, and then only 
for very short visits. The fact tliat he liad not long before taken 
legal steps to have her declared a lunatic would sufficiently account 
for this, and for her piteous appeal to him when she said: “The 
rest put me out. Can I stop with you?" Except the bare 
relationship, there are in this case none of the other circumstances 
that usually go to assist in coming to the conclusion that such
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services and lx>ard were not to be paid for. Every other item 
that one finds in any of the reported rases where the beneficiary 
or his estate was held not liable is entirely wanting in this case.

The trial Judge made no special findings, but it is clear from 
his observations that he credited the testimony of the plaintiil 
and his witnesses; he accepted, however, the argument of the 
defendant's counsel that the deceased was not competent to make 
a contract, and that without this the plaintiff could not recover. 
The law as stated above as to the liability of a lunatic for neces
saries was not presented to him.

At the close of the argument on the motion for a nonsuit, just 
liefore the evening adjournment he strongly advised a settlement , 
and at the opening of the Court in the morning, when counsel 
announced that rhey had lieen unable to agree, hr said: “Although 
I would lie very anxious to find something for the plaintiff. I do 
not see that there is any possibility of doing so. I think then* is 
noth ng for it but to dismiss the action.”

In my opinion, the plaintiff is entitled to a reasonable allowan. < 
for the lx>ard and lodging of the deceased for the 145 weeks she 
was at his house. I would allow him $T> a week. I do not think 
he is entitled to the costs of the proceedings to have the deceased 
declared a lunatic, which he almndomsl, or to his charges for tin- 
two trips to the island, as the wood for which he made the second 
one would compensate him for these two trip*.

The defendant made a counterclaim, but did not, offer any 
evidence in support of it. This should Ik* dismissed.

Costs throughout on the Supreme Court scale.
Appeal allot ml

DOlfLBY v. E D ft BCR Ce.

Alberta Supreme Court, Heck, J. June, 1910.

1. Trial (| 11 C—M)—Power or Judge—Allowing case to go to ji in — 
Allowing verdict or jury—Judgment roa plaintive on groixd 
or NO CASE.

Where a Judge at the eonvlusion of the plaintiffo' rase is asked to rule 
whether there is a rase to go to the jury or not, lie may decline t<» rule 
that there is no evidence, may allow the defendants' evidence to be 
taken, mav allow the verdict to go, and none the leas may give judgment 
for the defemlanls on the ground that there is no rase.
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2. Evidence (| XIII A—1002)—Kxclvhion ok—Several defendants— 
Defences hy same solicitor—Motion for dismissal of one 
defendant—Admissibility of evidence—Effect on objecting
DEFENDANT.

In a case when* several defendants are sued jointly, put in defences bv 
the same wtlieitor and an; repreN‘iite«l at the trial by the same counsel, 
and the evidence which it is sought to exclude as against one of the 
defendants who s«*eks to rest u|miii a motion for dismissal is that of a 
witness who is so high an oHicer in the employment of all the defendants 
that he was put forward by all of them as their officer on an examination 
for discovery whose admissions would bind the several defendants. 
Huhsouucnt evidence may be taken as binding the ohjwting defendant 
as well as the others.

Action for damages More Rock, .1., with ti jury.
Frank Font, KA\, and F. />. lii/ax, for plaintiff.
X. D. Maclean, for defendants.
Beck, J.:—This action was tried by me with a jury. Through

out the ease I was in grave doubt as to the question whether 
the liability to damages in this action rested upon any of the 
defendants and if it did, whether it rested upon all or some or one 
of them. The ordinary difficulties were increased by the question 
whether or not the remedy of the plaintiff so far as the construc
tion company is concerned was solely by way of an application 
to the Board constituted by the Workmen's Coni]N‘nsation 
Act, 8 (ieo. V. 1918, eh. 5. 1 consequently refused the application 
of Mr. Maclean, counsel for all the defendants, at the conclusion 
of the plaintiff’s case, for a dismissal of the action as against the 
construction company and asked the jury to give a s|>eeial verdict 
hy way of answering certain quest ions rather than give a general 
verdict and again after the jury had returned their answers to 
the questions which I had submitted to them. I declined to 
accede to the motion of Mr. Ford, K.C. counsel for the plaintiff, 
for judgment for the plaintiff against all three defendants, appoint
ing a time for the discussion of the legal difficulties with which 
it was necessary for me to deal, and expressing the opinion (sec 
rule 200) that it was within my power and that it was my duty 
to enter such judgment for or against the several parties as the 
law applied to the facts, whet her those facts were established by 
admissions, by the findings of the jury or by unquestioned evidence, 
called for.

There an* some English authorities which throw some light 
upon the powers of a Judge trying a case with a jury. As they 
■cem to lie unfamiliar, I refer to them (icrhaps at quite 
unnecessary length.
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In Peters v. Perry (1894), 10 T.L.R. 366, Bruce, J., had tried 
a case with a jury. It was a negligence case. The jury disagreed. 
At the conclusion of the plaintiff’s case, he had been asked to 
dismiss the action but had declined. He eventually did so (see 
our rule 202). He said at page 366:—

It was argued that as the case had gone to the jury, it was
no longer com|)etent to me to give judgment without a finding of the jury. 
I do not agree with this contention. It is often convenient, having regard 
to the possibility of an appeal, to hear the whole of the evidence and to take 
the opinion of the jury upon the facts, but the Judge, I consider, is at liberty 
at the end of the case, even if there should be no finding by the jury or not
withstanding a finding by the jury for the plaintiff, to enter judgment for the 
defendant, if he is satisfied there is an absence of evidence U|x>n which a jury 
could reasonably have found for the plaintiff.

It is noted in the report of this case that Day, J., had taken the 
same view in an earlier case of Dans v. Sice, and that his view 
had'been sustained on appeal (see 10 T.L.R. at 366).

In Skeate v. Slaters, Ltd., [1914] 2 K.B. 429, Ixmi Reading. 
C.J., said at page 434:

It was argued for the plaintiff that the learned Judge, having left the case 
to the jury, could not subsequently alter his decision and enter judgment 
for the defendants. I do not agree with this contention. It is always o|>en 
to a Judge, if he thinks fit, to reconsider his decision that there was no case 
to go to the jury and to enter the judgment for the defendants, if he is then of 
opinion that the plaintiff has failed to make a case against the defendants. 
Frequently at trials with a jury, the Judge, although he thinks the plaintiff 
has not made a case, submits it to the jury in order that their views may be 
ascertained. This practice very often has the advantage of making an end 
of the contest as to the facts and in the event of a successful apjieal against 
the Judge’s ruling enables this Court to disuse of the action without sending 
it for retrial. If a Judge thinks a case, however weak, has been made by the 
plaintiff which, unanswered, would justify a verdict for the plaintiff, and, 
therefore, submits the case to a jury, the Judge ought not thereafter to enter 
judgment for the defendants, however strong may be his opinion that, upon 
all the evidence, including that of the defendants, they should succeed, unless 
he would have been justified in directing the jury to find a verdict for the 
defendants. If he could not have so directed the jury he should leave the 
facts to their decision and should not usurp their province.

Peters r. Perry, 10 T.L.R. 366, was referred to and approved 
as understood to come within the propositions laid down by the 
Lord Chief Justice.

Buckley, L.J., said, [1914] 2 K.B. at 438:
Where the Judge at the conclusion of the plaintiff’s case is asked to rule 

whether there is a case to go to the jury or not, he may certainly, I think, 
decline to rule that there is no evidence, may allow the defendants' evidence 
to be taken, may allow the verdict to go, and none the less may give judgment 
for the defendants upon the footing that there is no case. . . .
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Further, if the Judge at the conclusion of the plaintiff’s case rules, as he 
did here, there is nothing, I think, to prevent him at the termination of the 
hearing from reviewing his first opinion. This he may do in my judgment 
(if he has not disused of the case) by finding upon further consideration that 
upon the plaintiff’s evidence there was after all no case. But further, I think, 
he may and ought upon all the evidence in the case (including the defendant’s 
evidence) so to rule if, upon the case as a whole, he finds that the evidence 
fails to disclose a case upon which the jury could reasonably find a verdict 
for the plaintiff. Under O. 30, r. 39 (see rules 200, 202, 203), he is to direct 
judgment to be entered as he shall think right, that means of course as he 
judicially thinks right and if he is judicially of opinion that upon the case as 
a whole—that upon the evidence both of the plaintiff and of the defendant— 
there is no case, it is his duty, I think, to enter that which he thinks is the right 
judgment, namely, a judgment for the defendant.

Phillimore, L.J., at page 444, approves of Peters v. Perry 
{supra) but explains that:

When a Judge takes this course and rules at the end of the whole case that 
the plaintiff has made out no case, he has to consider the defendant’s evidence, 
not with a view of seeing whether it weakens the plaintiff's case, but with a 
view of seeing whether it strengthens it.

The powers of a Judge trying a case with a jury arc also dis
cussed and Ontario cases referred to in Holmested’s Ontario 
Judicature Act, 4th ed., 1915, liages 725-6. Individual Judges 
of this Court and Appeal Division have on more than one occasion 
entered judgment for a defendant notwithstanding a verdict of 
a jury for the plaintiff.

Mr. Maclean says that at the conclusion of the plaintiff s 
case he having asked that the action be dismissed as against the 
McArthur Construction Co. and I having refused the motion, he 
stated that he “rested” and proposed to put in no evidence on 
behalf of the construction company. My recollection is that he 
correctly states what occurred. He contends consequently that 
the evidence put in subsequently must lie taken to have been put 
in solely against or on behalf of the two railway companies, 
defendants, and cannot lie looked at for the purpose of affecting 
the right or liability of the construction company.

The question presents itself to my mind in this way. If there 
is but one defendant and if at the conclusion of the plaintiff’s 
case a motion for dismissal is made and the Judge, whether 
rightly or wrongly, refuses the motion, the defendant's counsel is 
driven to choose whether he will rely upon his contention that 
the action should be dismissed or whether he will introduce evi
dence on the defendant’s liehalf. If he chooses the latter course
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undoubtedly the plaintiff's case must be considered in the light 
of the subsequent evidence and if the subsequent evidence shews 
the plaintiff to be entitled to relief though the evidence given 
originally does not the» plaintiff is entitled to succeed. If counsel 
for the defendant chooses the former course the case is not neces
sarily Ruminated inasmuch as the trial Judge may be in grave 
doubt with regard to the law applicable to the case and may 
desire time for consideration and may have refused the motion 
on that ground, while lying inclined to the opinion that the 
motion should be granted proposing, however, to hear the evidence 
on the defendants behalf so as to avoid a new trial in the event 
of his coming to the conclusion that his impression of the moment 
was wrong. As to the risk which counsel for a defendant runs in 
making a motion to dismiss at the conclusion of the plaintiff's 
case and in either having his motion granted or electing to givi
no evidence and there lying a successful appeal, see Tarrabain 
v. Ferring (1917), 35 D.L.R. 632 at pages 636-637,12 Alta. L.R. IT 
(affirmed 52 D.L.R. —, 59 Can. &.C.R. 670). If counsel for a 
sole defendant electing to give no evidence declines to accede to 
the trial Judge’s proposal to hear the evidence for the defence 
the trial is at an end, subject to this, that it is certainly within 
the discretion of the presiding Judge then and there to permit 
counsel for the plaintiff to supplement his evidence. If, instead 
of there being a sole defendant, there are several defendants, 
counsel for one of them might rest upon his motion for dismissal 
and leave the court, and I suppose both he and his client lying 
no longer before the presiding Judge the subsequent evidence 
given in their absence would not be considered by the Judge with 
reference to the liability of that particular defendant, though if 
such evidence seemed to make a clear case against that defendant 
while the Judge upon consideration was of opinion that otherwise 
the action should have to be dismissed I think the Judge might 
well continue the trial after notice to that defendant’s solicitor 
so as to make the subsequent evidence available for the plaintiff 
(see Stevenson v. Dandy (1918), 43 D.L.R. 238, 14 Alta. L.R. 99.

But, at least, in such a case as the present, where1 three defend
ants are1 sued jointly, put in defences by the same solicitor, and 
am represented at the trial by the same counsel, and the evidence 
which it is sought to exclude as against the defendant who seeks
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to rest upon the motion for dismissal is that of a witness who is 
so high an officer in the employment of all three defendants that 
he was put forward as the representative of all three companies 
as their officer on an examination for discovery whose admissions 
would hind the several companies whom he represented, 1 think 
the subsequent evidence must he taken as binding the objecting 
defendant as well as the others. It seems to me to Ik1 in effect 
nothing more than the Judge permitting in the presence of the 
objecting defendant the plaintiff to supplement the evidence 
which he has previously given. it by means of
cross-examination of the witnesses produced nominally on lx*half 
of the other defendants.

Furthermore, on the adjourned argument before me, Mr. 
Ford made formal application to put in on the plaintiff’s behalf 
as against the construction company what he looks upon as the 
most important parts of the evidence affecting the construction 
company, namely, the agreement between the A. <fc (i. W. Railway 
Co. and the construction company, and the schedules of rates 
and wages ami timetables, to which application I acceded.

I propose, therefore, to consider the whole of the evidence 
dealing with the question of the liability of the construction 
company, though I doubt if the evidence of the defence will 
affect my decision with respect to that company.

The questions submitted to the jury and the jury’s answers 
thereto are as follows:

1. Was there negligence, independently of the question whose negligence? 
A. Yes. 2. In what did the negligence consist? A. Lack of proper track 
inspection. 3. Was the deceased guilty of contributory negligence? A. No. 
4. If so, in what did the contributory negligence consist? ... 5. Did
the deceased voluntarily assume the risk? A. Only the usual risks. 6. (a) 
Was the deceased aware that the remuneration for his work north of Lac 
La Hiehe was, in fact, paid by the J. I). McArthur Co.? (b) Was it a fact 
that the J. D. McArthur Co. did pay this remuneration? A. (a) No. (b) 
It was allocated, but no evidence of payment. 7. Was the deceased as 
engineer of the train which suffered the accident under the control of the 
J. D. McArthur Co. or of one or other of the railway companies at the time 
of the accident, and if so, which of them? A. He was under the joint control 
of E.D. & B.C. and A.G.W. Railway Cos. and J. D. McArthur Co. 8. 
Assuming the plaintiff is entitled to damages against all or some or one of the 
defendants at what figure do you assess the damages? A. Damages $11,500.

The occasion of the accident was that a j>ortion of the line 
of railway north of Lac La Biche had been constructed on a cutting
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A TA* on the side of a hill ; that it was virtually not ballasted at all; that
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Donley the train had passed over the jiortion of the line in question
D & B C sa^-v north early in the morning, the snow and ice had
R. Co. thawed during the day and upon the train coining upon that
B«ck,j. portion on its return journey in the evening the rails and the

train slipped over the bank. Obviously the cause of the accident 
was the unsafe condition of the track. The obligation to keep 
it in reasonably good condition having regard to the circumstances 
was primarily upon the construction company. Apart from the 
Workmen’s Compensation Act, 8 (ieo. V. 1918, ch. 5, the construc
tion company would undoubtedly In* liable in this action. That 
Act is applicable to such employers as the construction company. 
I, therefore, am of the opinion that the remedy of the plaintiff 
as against the construction company is by proceeding under the 
Workmen's Compensation Act. These words occur in see. 2. 
sub-sec. (f) of the Act:

Whore the services of a workman are temporarily let or hired to another 
I«rson by the person with whom the workman has entered into such a contract 
(of hiring), the latter (i.e., the original employer—one of the railway com
panies)—shall be deemed to continue to be the employer of the workman 
while he is working for that other person (the construction company).

It is urged that by reason of this provision the plaintiff must 
l>e deemed to be “the workman” (clause'‘o”) not of the construction 
company but of one of the railway companies and that, the 
railway companies lx*ing excluded from the o]x*ration of the Act, 
he is not a workman entitled to the benefit of the Act as against 
the construction company and that, therefore, the Compensation 
Board has no jurisdiction; and that consequently the plaintiff's 
remedy by way of an action for damages for negligence against 
the construction company is not interferred with by the Act.

The evidence shews that the E.D. <fc B.C. Railway Co., the 
A. & (1. W. Railway Co., and the Central Canada Railway Co. 
were oix*rated as one system, and, as 1 think, that during construc
tion of any part of any of the three lines, the construction company 
was also another unit of the same system; and it seems to me that 
the effect of this arrangement was that it was contemplated both 
by the companies and by the men that so far as the men were 
doing work for a particular company they should be deemed to 
be the employees of that particular company. In other words,
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my view in that Donley when working on the part of the system ALT*- 
uniler construction by the construction company was not "a H. 
workman temporarily let or hired” by one of the railway companies ISimly 
to the construction company. w _

^ r.. I I. Js.
As to the E.D. & B.C. Railway Co. there is absolutely no R.\Co.

evidence on which it can be found that it was in any way respon- Becki j.
able for the faulty construction of the roadbed which was the 
occasion of the accident.

As to the A. & G.W. Railway Co., the conclusion I have come 
to is that the company is liable.

I think its liability depends upon the control it had oxer the 
work taing done for it by the construction company.

The contract between the two companies provides for the nam
ing of an engineer by the railway company. He was actually 
named and he or his delegate—whose appointment was also 
authorized—were constantly in superintendence of the work. 
The contract gives to the engineer or his delegate the following 
powers:

2. The contractor agrees to employ only competent men to do the work 
and that whenever the engineer shall inform him in writing that any man on 
the work is, in his opinion, incom|ietent, unfaithful or disorderly, such man 
shall he discharged from the work and shall not be employed again on it.

3. The engineer reserves the right .to give such orders as
in his opinion will facilitate the progress of the work and the contractor must 
conform to such order.

10. Defective work and material may he condemned by the engineer at 
any time before the final acceptance of the work and such work shall be 
rebuilt in accordance with his directions at the contractor’s expense.

11. At all times when the work is in progress, there shall be a foreman or 
head workman, and any instructions given to him shall be considered as 
having been given to the contractor.

16. The engineer shall at any time be at liberty to make any
alteration, substitution or change that he may deem advisable, etc.

The contractor shall carry on the work at such places and in such manner 
as he shall be directed from time to time by the engineer. . . . All works 
are to be done to the entire satisfaction of the engineer, etc.

It is because of the direct control retained and purporting to 
actually exercised by the railxvay company, through its engineer, 
over the construction company, that I think the railway company 
liable. In many cases where one proposes to do a work but engages 
another to do it under contract, the latter Incomes an “independent 
contractor” and not a “servant” of the former, and the employer

42—52 D.L.R.
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is not liable. Nevertheless, the contractor may have so large ami 
direct a control retained over him by the employer that the latter 
is liable for his negligent Acts or omissions.

A leading cast1 upon this distinction is Stephen v. Thar», 
Police Commissioners (1876), 3 Ct. of Sess. Cas., 4th series, 535.

It is there said (see Lord Gifford's judgment, page 542) :
On carefully considering the very numerous cases which have occurred, 

chiefly in England, on t his branch of t he law, and of which we had in argument 
a very full citation, I think the principle which governs the decision in such 
cases is that the person or superior, be he called either master or employer, 
who has reserved or who lias assumed the direct and personal control over tIn
subordinate, be he called servant or workman, who committed the fault or 
negligence, is liable for the damage thereby caused.

In the result therefore I dismiss the action as against the K.I). 
& B.C. Kailway Co. and the J. I). McArthur Construction Co. 
and direct judgment for the plaintiff against the A. & G.W.lt. Co. 
for $11,500 damages and costs except such as may have been 
occasioned by joining the other two companies.

Judgment accord high/.

CARROLL v. GRAND TRUNK PACIFIC R. C.
Manitoba Court of Apjteal, Perdue, C.J.M., Cameron, Haggart, 

Fullerton and Dennistoun, JJ.A. April 6, 1920.

Railways (§ II D—71)—Cattle killed by train—Not “at lahoe"— 
Breach of statutory duty to fence—Railw ay Act, R.SX. 
1906, ch. 37, secs. 254 and 427.

In an action against a railway company to.recover the value of cattle 
killed by a train, where the facts shew that the plaintiff’s cattle were not 
“at large” and only strayed upon the railway, owing to the defendants' 
breach of their statutory duty to fence, the*latter are liable under the 
Railway Act, secs. 254 and 427.

[McLeod v. Canadian Northern R. Co. (1908), 18 O.L.R. 616, 9 Can. 
Ry. Cas. 39; Ferris v. C.P.R. Co. (1894), 9 Man. L.R. 501; Palo v. 
Canadian Northern R. Co. (1913), 14 D.L.R. 902, 16 Can. Ry. Cas. 1. 
29 O.L.R. 413, referred to.)

Appeal by defendant from the trial judgment in an action 
to recover the value of three cattle killed by a train on defendant’s 
railway. Affirmed.

H. J. Symington, K.C., for appellant.
J. P. Foley, K.C., for respondent.
Perdue, C.J.M. :—This is an action to recover the value of three 

cattle killed by a train on defendants’ railway in the munici
pality of Portage la Prairie. His Honour Judge Barrett, before 
whom the case was tried, states the facts as follows:—
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On December 20, 191N, the plaintiff, who is a farmer and the owner of 
parish lots 49 and 50, turned the cattle in question into these lots for the 
purpose of feeding at a straw pile on lot 50. The gate owning from the 
highway into these lots was not closed but the leaving open of such gate had 
notliing to do with the manner in which the cattle got upon the defendant’s 
property.

There are no line fences between parish lots 49, 50, 51, 52 and 53 but all 
are enclosed by a boundary fence with the exception of the defendants 'right 
of way and yards. All of these lots are cultivated and have been for years, 
and the land in the immediate vicinity is and has l>ecn for years thickly 
settled and cultivated. In fact, it is one of the oldest and most improved parts 
of this Province.

The cattle were killed U|ion defendants' property by defendants' train, 
and were of the value of $300.

The cattle got u|X>n defendants' pro[x*rty owing to there being no fence 
along its property.

The trial Judge made the following among other findings:—
The evidence shews conclusively that the plaintiff with full knowledge 

of there being no fence along defendants’ right of way turned his cattle into 
the field and exercised no control or su|x»rvision over them other than to 
prevent them going uj>on the highway through the gate by which they entered.

The animals in question herein were lawfully pasturing where they were 
placed by the plaintiff. It was an understood thing that the animals of the 
owners of parish lots 49 to 53 inclusive should be pastured upon all of those 
lots, and that custom, according to the evidence, had been followed for years.

MAN.

C. A. 

Carroll

RA<CoC 

Perdue, C.J.M.

He also fourni that the animals were not at large within the 
meaning of the Railway Act, R.S.C. 1906, ch. 37, and that they 
got upon the defendants' railway owing to there living no fence 
along the right of wav.

The defendants claim that an order was made in 1913 by the 
Hoard of Railway Commissioners for Canada relieving the defend
ants from erecting fences along the portion of their railway where 
the cattle got upon it, and a certified copy of the order and docu
ments attached was tendered in evidence. Objection was taken 
by the plaintiff that notice to him had notlreen given of defendants' 
intention to produce such evidence as required by the Manitoba 
Evidence Act, R.S.M. 1913, eh. 05, see. 22, and that the order had 
not been set up in the dispute note. The Judge was of opinion 
that the documents were not admissible but he allowed them to Ire 
tiled subject to the objection. He found the defendants liable 
and entered judgment against them for $300.

This case, in my opinion, turns upon the question of the 
defendants’ liability to fence their right of way at the point in 
question.
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Without deciding the question whether or not the plaintiff’s 
objections to the reception of the documents were well taken, 
I think that, u* they are before us, it would be well to consider 
the effect of the documents and dispose of the case accordingly.

The certificate purports to be signed by the Secretary of the 
Board and it is under the seal of the Board. It states simply 
that the documents attached to it and marked “A" and “B” 
arc true and correct copies of the originals on file with the Board. 
Document “A” purports to lie a printed copy of an order of the 
Board dated May 26, 1913. It is intituled: “In the matter of the 
application of the Grand Trunk Pacific Railway Company, 
hereinafter called the ‘Applicant Company,’ under sec. 254 (4), 
of the Railway Act, R.S.C. 1906, ch. 37, for an order authorizing 
permanent exemption from erecting and maintaining fences 
along certain portions of its right of way west of Winnipeg 
as shewn in red on record fence plans and in yellow on station 
ground plans, on file with the Board under file No. 9994.83.” 
It orders that the applicant company “be, and it is hereby relieved, 
from erecting and maintaining fences along the following portions 
of its right of way, namely:" Then follows a list of about 175 
places at intervals along the line from Winnipeg to Edmonton. 
Amongst these we find “Portage la Prairie.” This plainly refers 
to the city of that name. It could not be taken to refer to the 
Rural Municipality of Portage la Prairie, which is quite an exten
sive district of thickly settled farming country. The intention 
was, no doubt, to dispense with fences along the railway where it 
passed through the City of Portage la Prairie.

Document “B” is a plan shewing the location of the railway- 
through the City of Portage la Prairie and through a portion of 
the territory lying to the east and the west of that city. The 
order “A” does not refer to this plan, nor does the plan refer to 
the order. In the comer of the plan there is an unsigned note 
in these words: “That portion of Right of Way Boundary for 
which application for exemption from Fencing is made is shewn 
in Yellow.” The name of the maker of the plan is not shewn. 
There are yellow lines bordering the right of way where it passes 
through the city and for a considerable distance west of the city. 
The plan put in by the plaintiff shews the west boundary of the 
city to be a considerable distance east of parish lots 49-53. The
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plan "B” is not, and does not contain, a station ground plan. 
It cannot, therefore, Is1 one of the plans referred to in “A.” The 
order does not refer to the plan or the plan to the order so as to 
connect them. Further, the order “A” contains a clause that 
the operation of the order and any relief given thereunder, in so 
far as any portions of the right of way are concerned, shall cease 
and determine when and us soon as any land on eit her side or in 
the vicinity of any such portion or ]x>rtions “becomes settled or 
improved.” The lands in question in this suit, being parish lots 
49-53, lie in the Rural Municipality of Portage la Prairie and are, 
as found by the trial Judge, cultivated and improved and have 
lieen so for a number of years. I think the documents put in by 
the defence, namely, “A” and “B,” completely fail to shew that 
the duty of the defendants under sec. 254 of the Railway Act 
to fence its railway through the above lots was dispensed with.

The lots 49-53 were fenced upon all sides except along the 
defendants’ railway through lots 52 and 53. The plaintiff owns 
and lives on S.E. 1/4, 4/12, 7, W. which is separated by a highway 
from lots 49 and 50 which also lielong to him. There is a gate 
on each side of the highway to give him access to the last mentioned 
lots. On the morning in question he drove his cattle to a straw 
pile on lot 50. By an arrangement with the owners of lots 51, 
52 and 53, his cattle were permitted to roam and pasture upon 
these lots when not under crop. He gave similar privileges to 
them in respect of his lots. When the cattle left lot 50 and 
went upon lots 51 and 52 they were not trespassing. They 
were not at large. They were upon lands where their owner 
was licensed to put them. They got upon the property of the 
defendants by reason of the breach of statutory duty of the 
defendants to fence their railway as prescribed by sec. 254 of the 
Railway Act.

In McLeod v. Canadian Northern R. Co. (1908), 9 Can. Ry. 
Cas. 39, 18 O.L.R. 616, the plaintiffs were the lessees of a field 
in which they pastured their horses. The field adjoined defend
ants' railway. A fence along the railway was erected by the 
defendants, but they had left a gap in it. The horses passed 
through the gap, got upon the railway track and were killed by 
a train. It was held that the horses were not “at large” within 
the meaning of sec. 294 of the Railway Act, but the defendants
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by their failure to elect and maintain fences, pursuant to the 
duty imposed on them by see. 254, were liable for damages at the 
suit of any jierson injured by reason of the statutory right of 
action conferred by see. 427 of the Act.

In Ferris v. C.P.R. Co. (1894), 9 Man. L.R. 501, it was held 
that when1 horses had strayed upon the land of an adjoining owner 

and escaped thence on to the railway track through a defect ire 
gate- and were killed by a train, the railway company was not 
liable. In that case the evidence failed to shew any spécial 
permission given to the owner of the horses to allow them to l.e 
on the land in question. The decision is only of importance in 
the present case in that it shews, as I read it, that if there had 
been evidence to prove that the horses were by permission of the 
owner in the field from which they got upon the railway, the 
defendants would have lieen liable. The Ferris case, supro. was 
commented upon in Carruthers v. C.P.R. Co. (1900), 16 Man. 
L.R. 323, affirmed in (1907), 39 Can. S.C.R. 251.

In McLeod v. Canadian Northern Ry. Co., supra, it was held 
that the knowledge by the plaintiff that the railway fence was 
defective when he turned the horses into the field did not relieve 
the defendants of liability, that the question of contributory negli
gence did not arise where the proximate cause of the damage was 
the omission of the railway company to make and maintain fences 
as required by the statut*-.

The McLeod case was followed in Palo v. Canadian Northern 
R. Co. (1913), 14 D.L.R. 902, 16 Can. Ry. Cas 1, 29 O.L.R. 413. 
In this latter case the animal that was afterwards injured had 
been turned out to pasture on land tx-side the railway track 
which the company had not fenced as required by the Railway 
Act. It was held that the company’s omission to fence did not 
deprive the adjoining owner of the right to turn his animals 
out to pasture on his own land.

I think, following the altove cases, that the plaintiff's cattle 
were not “at large” when they left the plaintiff’s own land and 
went upon lots 51 and 52. They were upon these lots by the 
permission and license of the owner. It was owing to the defend
ants’ breach of their statutory duty to fence' that, the cattle got 
upon the railway. The defendants are liable under secs. 254 and 
427 of the Railway Act.
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The appeal should he dismissed with costs.
Cameron and H ago art, JJ.A., concur in dismissing the 

appeal.
Fullerton, J.A.:—See. 254 of the Railway Act, R.S.C. 

(1906), ch. 37, requires the railway company to erect and maintain 
upon the railway,—“(a) fences of a minimum height of four feet 
six inches on each side of the railway.”

Sub-sec. 4 of the same section, as amended by sec. 9, 1-2 Geo. 
V. 1911, ch. 22, enacts that:—

The Board may, upon application made to it by the company, relieve the 
company, tein|)orarily or otherwise, from erecting and maintaining such 
fences , where the railway passes through any locality in which,
in the opinion of the Board, such works and structures are unnecessary.

At the trial the defendant, with a view to shewing the defend
ants were relieved from erecting fences, tendered in evidence a copy 
of an order made by the Board of Railway ( ommissioners for 
Canada, dated May 26, also a plan, both of which are certified 
by the Secretary of the Board to be “true and correct copies of 
the originals on file with the Board.”

Objection was taken by the plaintiff to the receipt of the order 
and plan on the ground that no notice of the intention of the 
defendant to use such copies was given as required by sec. 22 of 
the Manitoba Evidence Act. I do not think it necessary to 
consider this objection because, if properly receivable in evidence, 
they prove nothing.

The order recites:—
In the matter of the application of the Grand Trunk Pacific Railway 

Company, hereinafter called the “Applicant Company,” under sec. 254 (4), 
of the Railway Act, for an order authorizing |x>rmanent exemption from 
erecting and maintaining fences along certain |>ortions of its right of way 
west of Winnipeg, as shewn in red on record fence plans, and in yellow on 
station ground plans, on file with the Board under file No. 9994.83.

The Order then directs us follows: “It is ordered that the 
applicant company In*, and it is hereby, relieved from erecting 
and maintaining fences along the following portions of its right 
of way, namely:” Here follows a long list of names including
Portage la Prairie.

The certificate relied on simply says “that the documents 
hereto attached and marked ‘A’ and ‘B’ arc true and correct 
copies of the originals on file with the Board.” No connection 
whatever is established l)ctween the order and the plan. From
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the order it would appear that the portions of the right of wax 
exempted are shewn in red on record fence plans, anti in yellow 
on station ground plans on file with the Hoard under file No. 
9994.83. It is not shewn that the plan marked “B” is either 
a copy of the record fence plans or of the station ground plans.

The defendant has failed, therefore, to estai dish any exempt ion 
from fencing, and so far as the decision of this case is concerned, 
must he held to come under the provisions of sec. 254.

The facts as found by the trial Judge an* as follows:
On December 20, 1918, the plaintiff, who is a farmer and the owner of 

parish lots 49 and 50, turned the cattle in question into these lots for the 
pur|Misv of feeding at a straw pile on lot 50. There are no line fences between 
parish lots 49, 50, 51, 52 and 53, but all are enclosed by a boundary fence 
with the exception of the defendants’right of way and yards. . The
animals in question herein were lawfully pasturing where they were placed 
by the plaintiff. It was an understood thing that the animals of the owners of 
parish lots 49 to 53 inclusive should be pastured U|M>n all these lots and that 
custom, according to the evidence, had been followed for years.

The cattle crowed parish lot 51 and on to 52, where they 
were killed on the defendants’ right of way.

The ixwition is then, that the plaintiff was a licensee of lot 
52 and his cattle were lawfully on that lot when they wen* killed.

If the plaintiff had been the lessee of lot 52 the defendant 
would undoubtedly have lieen liable. McLeod v. C.N.H. Co., 
9 Can. Ity. Cas. 39, 18 O.L.R. 616.

In view of the case of Ferris V.C.PJ?. Co., 9 Man. L.R. 501, 
I think the plaintiff was in the same ixwition as a lessee.

I would dismiss the ap]>cal with costs.
Dexnistovn, J.A., concurs in dismissing the appeal.

. Appeal dismissed.

DIME SAVINGS HANK v. MILLS.

Ontario Supreme Court, Apellate Division, Meredith, C.J.O., Madare n, 
Magee, Hodgins and Ferguson, JJ.A. December 19, 1919.

Guaranty (§ 1—0)—Indebtedness of comvany as customer of bank 
Construction of instrument—Limitation of liability of uuar-

Thc defendants executed a bond by which they guaranteed “the payment of 
any and all sums of money which may at any time hereafter be owing and 
payable by” a corporation or company, “when organised, to said bunk” 
(the plaintiffs), “not exceeding $6,000 at any one time, upon notes, accept
ances, endorsements, overdrafts, to be made by said corporation when 
organised, or upon any account whatsoever. Acceptances of this guarantee, 
notice of default, renewal, or extension of time of payment of any part of
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■aid indebtedness, any releases thereof, addition thereto or change or other 
form of security, are hereby waived and agreed to. This ... is a 
continuing guarantee, covering all indebtedness of said" company, “when 
organised, to said bank, not ex.-eeding 16,000 at any one time, upon any 
account whatsoever, until revoked by notice . . .” It was also recited in 
the bond that the company wished to borrow and the bank agreed to lend 
sums of money, from time to time, “not exceeding 16,000 at any one time,"

rn notes, etc. The Court held that upon the true construction 
the bond, the defendants were, notwithstanding renewals, extensions, 
additions, or charges, to be liable “on any account whatsoever” only 

to the extent of 96,000 at any time, and when they chose to revoke by 
notice they could do so, their liability being then fixed by the limited 
amount. The limitation of 16,000 was intended as a protection to the 
bank, not a prohibition against advancing more than that amount.

Appeals by the two defendants, Mills and Howell, from the 
judgment of Falconbridge, C.J.K.B., at the trial, on the 23rd 
April, 1919, in favour of the plaintiffs for the recovery of 
13,520.25 and costs, and dismissing the defendants' counter
claims. The action was upon a bond, signed by the two 
defendants, guaranteeing the payment to the plaintiffs of moneys 
(not exceeding $6,000) which might, after the date of the trend, 
lie owing and payable to the plaintiffs by a certain company, at 
any one time, upon notes, acceptances, endorsements, overdrafts, 
or upon any account whatsoever.

R. McKay, K.C., for the appellant Mills.
M. A. Secord, K.C., for the appellant Howell.
E. S. Wigle, K.C., for the plaintiffs, respondents.
Hodoins, J.A.:—Appeals by both defendants from the 

judgment of the Chief Justice of the King’s Bench, dated the 
23rd April, 1919, whereby he directed payment to the plaintiffs 
of the sum of $3,520.25.

Action on a bond conditioned as follows:—
“Now, therefore, for value received, we, the undersigned, 

Lawrence C. Howell, of Galt, Ontario, and Thomas Mills, of 
Kingston, Ontario, hereby jointly and severally guarantee the 
payment of any and all sums of money which may at any time 
hereafter be owing and payable by Steams-Knight Detroit Co., 
when organised, to said bank, not exceeding six thousand dollars 
($6,000) at any one time, upon notes, acceptances, endorsements, 
overdrafts, to be made by said corporation when organised, or 
upon any account whatsoever.

“Acceptances of this guarantee, notice of default, ren wal, 
or extension of time of payment of any part of said indebtedness,
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any releases thereof, addition thereto, or change or other form 
of security, are hereby waived and agreed to.

"This guarantee is a continuing guarantee, covering all in
debtedness of said Stearns-Knight Detroit Co., when organised, 
to said bank, not exceeding six thousand dollars (*6,000) at 
any one time, upon any account whatsoever, until revoked liy 
notice given to said bank."

The first recital set out that the corporation “wishes and 
expects to borrow . . . divers sums of money from time
to time, not to exceed $6,000 at any one time, upon notes, endorse
ments, acceptances, and any account whatever.”

The second recital reads that the respondents agreed “to 
loan to the said corporation, sums of money, from time to time 
as above stated, not exceeding $6,000 at any one time, upon notes, 
acceptances, endorsements, overdrafts, etc., made or endorsed 
or upon any account whatsoever, provided that the payment 
of the said loans be guaranteed by the undersigned."

Two points are raised : first, that the recitals govern the opera
tive parts of the bond, so that the appellants are not liable if at 
any time the respondents had advanced more than 16,000; and, 
second, that the agreement between the respondents and the 
company contained in the guarantee, I icing the basis of the npjrel- 
lants' liability, could not be departed from, and if in fact more 
than *6,000 was, at any one time, due to the respondents, the bund 
was void.

Both these objections amount really to the same thing, as 
each suggests that the bond, when properly construed, prevented 
the respondents from exceeding the limit of *6,000 at any one 
time.

It appears that there was at odd times, from a Saturday to a 
Monday, an unauthorised overdraft of something like $20, which 
was promptly covered on Monday. These trivial overdrafts 
were not authorised, and the creditors cannot be chargeable with 
having increased the amount of the company’s liability by these 
amounts. They were involuntary, so far as the respondents were 
concerned, and were promptly disavowed, being immediately 
covered by the debtor. See, upon this point, Davey v. Phelpt 
(1841), 2 M. & G. 300, 133 E.R. 760.
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The evidence further shews that, when the company sold 
motors, it brought in its customers’ notes, endorsed by 
itself, and either discounted or sold them to the respondents, 
the company remaining liable as endorser. These transactions, 
if treated as loans to the company, caused the amount of the 
indebtedness to exceed $6,000 by about $2,500 at one time.

I am inclined to think that these last transactions are strictly 
within the terms of the bond, which allow borrowings to be 
“upon notes, acceptances, endorsements ... or upon 
any account whatsoever.” The contract of guarantee is strietierimi 
juris, and the appellants are entitled to insist on a rigid adherence 
to the terms of their obligation.

But the bond contains a provision which must have its ordinary 
meaning given to it: renewal or "extension of time of payment 
of any part of said indebtedness, any releases thereof, addition 
thereto, or change or other form of security, are hereby waived and 
agreed to.”

The liability of the company, in connection with these dis
counts or sales of customers’ notes, was upon notes and endorse
ments, and so, in form, within the stipulated course of dealing. 
They represented sums of money owing and payable exceeding 
$6,000 at any one time. Consequently, they were "an addition 
to" the indebtedness, and so were agreed to. They were all 
afterwards paid by the customers, and no practical harm has been 
done to the appellants.

I have discussed this matter as if the appellants were correct 
in construing the bond in the way they argue.

In my opinion, the bond primarily contemplates direct advances 
to the company up to $6,000 to enable it to begin operations and 
finance them. It was, I think, contemplated that in the course 
of business customers’ notes for purchased motors might be 
discounted by the company, and thus an addition to the $6,000 
would be created. This would be natural, while a limitation of 
the advances upon the company's own notes or endorsements for 
plant or operating expenses, etc., might well be insisted on from 
motives of prudence. The real meaning of the guarantee seems 
to be expressed in the last paragraph of the bond, where it is 
said that the guarantee is to be a “continuing guarantee, covering
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all indebtedness" (of the company) “to said bank, not exceeding 
t6,000, at any one time, upon any account whatsoever."

I read this as meaning that the sureties were, notwithstanding 
renewals, extensions, additions, or charges, to be liable "on any 
account whatsoever" only to the extent of $6,000 at any time, 
and that when they chose to revoke by notice they could do so, 
their liability being then fixed by the limited amount. The 
limitation of $6,000 is intended as a protection to the bank, not 
a prohibition against advancing more than that amount.

If this is not so, the possible meanings are that at any one 
time the bank could not make an advance exceeding $6,000, a 
most unlikely construction, but one fairly well expressed in the 
recitals, and the meaning asserted by the appellants. That. too. 
seems to me not to be one intended by the parties, although the 
bond may undoubtedly be construed in that way. But it is useless 
trying to stretch words to fit unanticipated circumstances. The 
parties must be left to what they said at the time. If the limit 
from day to day is $6,000, then it is equally clear that an “addition 
thereto” was contemplated and was agreed to.

The liability of the sureties is measured by the liability of 
the company, and interest should run from the time when its 
indebtedness became due to the respondents. If the amount for 
which judgment has been entered is incorrect, the Registrar 
can compute it, and the judgment may be amended accordingly. 
Both appeals should be dismissed.

“SSÏÏÆt0- Meredith, C.J.O., and Maoee, J.A., agreed with Hodgins, 
J.A.

Maeians. J.A. Maclaren, J.A., agreed in the result.
Fomuon. j a. Ferguson, J.A.:—If what is written in the recitals in the

document sued upon is to be read as a statement that the plain
tiffs had agreed that the indebtedness of the debtor to the bank 
would not at any one time exceed $6,000, the appellants would, 
in my opinion, be entitled to succeed, for I do not think that the 
subsequent provision in the agreement, for renewals, extensions, 
discharges, and additions, is necessarily inconsistent with such 
an agreement, or that the provision contains in itself a stipula
tion permitting the plaintiffs to make any advances contrary 
to the terms of the agreement stated in the recitals. It is not 
shewn that it was in the contemplation of the parties that the
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pluintiffs should make one direct advance of $6,000. On the con
trary, the circumstances and the wording of the document indicate 
that the parties contemplated that the moneys should he advanced 
from time to time, on notes, acceptances, endorsements, 
and overdrafts; it might well be that it was intended by the 
proviso to permit the plaintiffs to release notes or acceptances, such 
as trade-paper, and to take new trade-paper or to make new loans, 
so long as the total advances did not exceed $6,000; but, with the 
trial Judge, I do not see anything within the four comers of the 
document which prohibits the plaintiffs from lending more than 
$6,000.

In my opinion, the words used in the recital, when given their full 
effect and meaning, amount to no more than a statement that the 
plaintiffs have agreed to advance some moneys to the debtors, but 
they are not bound to advance more than $6,000 at any one time. 
The contention of the appellants that the plaintiffs bound them
selves not to advance more than the $6,000 is not, I think, supported 
by any words to be found in the document; nor, in my view, is 
it in accordance with the real meaning of the words of the docu
ment, or the real intention of the parties.

On my reading of the whole document, the plaintiffs were not 
bound to advance more than $6,000; but, if they did do so, they 
could look to the guarantors for repayment only to the extent of 
$6,000.

I would dismiss the appeals.
Appeals dismissed tnth costs.

Re APPLICATION OF ANNA THERESA BOYLE.
Territorial Court of the Yukon Territory, Macaulay, J. May 11, 1020.

Mixes and minerals (§ I A 7a)—Placer mine claim—Hydraulic lease 
—Order-in-(.Council — Abandonment of claim — Relocation— 
Riuiits of parties.

A placer mining claim which had been granted and was in good 
standing at the time hydraulic lease No. 18 was granted, and which 
was granted and which was kept in good standing for some time after 
the granting of the said lease, and which is in the immediate vicinity 
of other placer mining claims which are being profitably operated, is 
expressly excluded from the ground covered by the said hydraulic 
lease, by the Order-in-Counci 1 of August 25, 1900. The subsequent 
reversion of the claim to the Crown does not change its location, and 
it becomes vacant Dominion land open for location under the Placer 
Mining Act.

[Smith v. Canadian Klondyke Mining Co. (1911), 19 W.L.R. 1, 
followed.]
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Hkakixg on the return of un order issued on the application 
of Anna T. Boyle calling upon A. J. Seguin, Mining Recorder 
for the Dawson Mining District, Yukon Territory, at the sittings 
of this Court to be held at the Court House, Dawson, on April 
21, 1920, to shew cause why a writ of mandamus should not 
issue directed to and commanding him, the said Mining Recorder, 
to accept the application of the above named A. T. Boyle for a 
grant of Creek Placer Mining Claim Number 3 on Crofton 
Gulch, in the said Dawson Mining District, Yukon Territory, and 
on payment of the proper fees in that behalf, to issue to the said 
A. T. Boyle a grant of said Creek Placer Mining Claim Number 
3, Crofton Gulch, in accordance with the provisions of the 
Yukon Placer Mining Act. Application granted.

C. B. Black for applicant ; J. P. Smith, K.C., and C. E. 
McLeod, for mining recorder.

Macaulay, J. :—The evidence submitted shews that on March 
9, 1920, the applicant did stake, locate and mark out on the 
ground, in accordance in ever}- particular with the provisions 
of the Yukon Placer Mining Act, Creek Placer Mining Claim 
No. 3 on Crofton Gulch, in the Dawson Mining District, Yukon 
Territory ; that on the same day she applied to the said Mining 
Recorder, in accordance with the provisions of the said Placer 
Mining Act, for a grant of the said claim and tendered to him the 
sum of $10, being the fee required to be paid for such grant 
under the provisions of the said Act.

The evidence also shews that the applicant was a person 
over the age of 18 years, and entitled to locate a claim under 
the provisions of see. 17 of the said Placer Mining Act. It also 
shews that Creek Claim No. 3 Crofton Gulch is a 500-foot claim, 
and comprises the ground formerly covered by Creek Claims 
Nos. 3 and 4 Crofton Gulch, which were originally staked and 
granted as 250-foot claims under the then provisions of the 
Placer Mining Regulations of the Yukon Territory.

There is no dispute in the evidence that the claim was not 
properly located, staked and applied for or that it did not cover 
the ground formerly known as Claims Nos. 3 and 4 Crofton 
Gulch aforesaid, but the Mining Recorder in his evidence says 
that he refused to issue the said grant for the reason that said
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Crofton Gulch is within the limits of Hydraulic Lease No. 18, 
and was for that reason on land lawfully occupied for placer 
mining purposes, as described in sec. 17 of the Yukon Placer 
Mining Act. He further states that an application for a grant 
of said claim was made by one W. Shaw on March 10, 1902, and 
was refused, and that an application for a grant of the said 
claim was made by Charles Wilfred McPherson on May 3, 1913, 
and refused, for the reason that the said Crofton Gulch was 
within the limits of the said Hydraulic Lease, as shewn by the 
records of the Mining Recorder's office at Dawson. But there 
is nothing in the material before me to shew that either the said 
Shaw or the said MacPherson took any other steps after the said 
refusal of the Mining Recorder in each instance, to obtain a 
grant of the said claim; and their own laches in that respect 
would prevent them now, if no attempt had been made to enforce 
their rights in the meantime, from opposing the application of 
this applicant.

The evidence of the Gold Commissioner. G. P. MacKcnzie, 
shews that the holders of Hydraulic Lease No. 18 and their 
predecessors in title have been in occupation, for placer mining 
purposes, of the tract of land described in the said lease since 
the granting of the said lease, and have complied with all the 
provisions of the said lease as to carrying on of operations as 
required by its terms, payment of rentals and in all other 
respects.

There is also in evidence a copy of said Hydraulic Lease No. 
18, dated November 5, 1900, and the evidence further shews that 
on November 16, 1900, the said lease was assigned by Joseph 
Whiteside Boyle, the lessee, to Harold Buchanan McGiverin.

There is also in evidence a copy of a letter dated, Ottawa, 
Canada, November 22, 1900, as follows:—
To the Honourable

The Minister of the Interior.
Ottawa, Ont.

Sir: Regarding any placer mining claims existing within the limits 
of the area leased for hydraulic mining purposes, on record in the Timber 
and Mines Branch of the Interior Department as Lease No. 18, File No. 
55.466, I beg to state that while the intention is clearly apparent when 
abandoned, these claims are to revert to and become a part of the lease
hold, it appears to be necessary that the lessee should have a letter from
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YUKON. your Department to this effect. Will you kindly look into this matter at
your earliest convenience and have a letter insued to me covering this

I have the honour to be sir,Re
Application Your obedient servant,

op H. B. McGiverix.
Thfhecu And an answer thereto, as follows:—
Boyle. File 55,466, T. * M.

Mâ^ÎTy. , Department of the Interior,
Ottawa, 12 December, 1900.

Sir: I beg to acknowledge the receipt of your letter of the 22nd
ultimo, addressed to the Minister of the Interior, with respect to Hydraulic 
Mining Lease No. 18, issued in favour of Joseph W. Boyle, of Dawson, of 
a tract of land situated on the Klondyke River, in the Yukon Territory, 
and in reply to inform you that all placer mining claims within the 
boundaries of the above leasehold for which entry was in force at the date 
of the lease, but which may be abandoned or forfeited for any cause, will 
at any time during the currency of the lease, revert to the lessee.

Your obedient servant,
P. G. Keyes, Secretary.

H. B. McGivebin, Esq.,
Barrister, etc.,

Ottawa, Ont.
A copy of said letter from Keyes to McGiverin is on file in

the office of the Gold Commissioner at Dawson, on the files of 
the said Hydraulic Lease No. 18.

The Gold Commissioner further says that in recognition of 
the title of the holders of the said lease to the premises described 
therein as given by the said lease and the letter of the said 
Keyes to the said McGiverin, the Gold Commissioner of the 
Yukon Territory and the Mining Recorder of the said District 
have at all times during the period in which he filled either of 
the said offices refused to issue grants for placer mining to any 
persons locating ground for placer mining purposes within the 
limits of the premises described in the said Hydraulic Lease.

This, undoubtedly, was the reason why the grant was refused 
to the applicant, and the facts in this case are in no way in 
dispute.

The evidence submitted on behalf of the applicant further 
shews that a grant of Creek Placer Mining Claim No. 3 Crofton 
Gulch was issued to one Omar Patten on February 17, 1899, 
under the then provisions of the regulations governing placer 
mining in the Yukon Territory, and that the said claim remained
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in good standing until February 17. 1902, when it lapsed and 
reverted to the Crown, and that it was a elaini 250 ft. long. It 
also shews that a grant to Creek Placer Mining Claim No. 4 on 
said Crofton Gulch was issued to one Victor Putzy on February 
20, 1899, under the said provisions and regulations then govern
ing placer mining in said Territory, and that the said claim 
remained in good standing until February 20, 1901. when it 
lapsed and reverted to the Crown, and that it was also a claim 
250 ft. long and that the application of the applicant herein 
covers the ground mentioned in both the said claims.

The evidence further shews that a group of many placer 
mining claims in a tract in the vicinity of and surrounding said 
claims Nos. 3 and 4 Grofton Gulch, had been granted to the 
persons whose names arc mentioned in the evidence, prior to the 
issue of Hydraulic Lease No. 18, and during the years 1898 
and 1899, and that the said claims have been renewed from time 
to time and are still in good standing and are shewn on the 
different plans put in as exhibits, and particularly shewn on 
plan (ex. E.), referred to in the affidavit of John Wesley Park.

The evidence further shews that the said placer mining 
claims adjoining said creek placer mining claim No. 3 Crofton 
Gulch, for which the applicant seeks a grant, and surrounding 
said claim on three sides thereof, as shewn on said plan (ex. E.), 
are and have been since the granting thereof by the Crown 
profitably operated and mined by ordinary placer mining meth
ods and arc still being profitably operated and mined by said 
methods.

Counsel for the Mining Recorder, in a very able and ex
haustive argument, contended that the Canadian Klondyke Min
ing Co., the successor of the lessee Boyle, mentioned in said 
Hydraulic Lease No. 18, is in possession of the tract of land 
known as No. 3 Crofton Gulch, and for which the applicant 
prays a grant, under and by virtue of the said Hydraulic Lease 
No. 18 and under and by virtue of the said letter of Keves to 
McGiverin, in which it is stated that all placer mining claims 
within the boundaries of the above leasehold for which entry 
was in force at the date of the lease but which may be abandoned
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or forfeited for any cause, will at any time during the currency 
of the lease revert to the lessee. He argued that under said 
letter the said company was in any event in possession of the 
said tract, and that a possessory title was stronger than no title, 
and that a third person or stranger has no status to attack th«- 
title or possession of the said company ; that the said tract is 
occupied ground and not open to location under the provisions 
of sec. 17 of the Placer Mining Act. He quoted, among other 
authorities, in support of his contentions : Nelson, etc., Co. v. 
Jerry (1897), 5 B.C.R., 403; Victor v. Butler (1901), 8 B.C.R. 
100, 1 Martin’s Mining Cases. 438; Robertson v. Daly (1885), 1 
Martin’s Mining Cases. 165-166; In Re Weir, cited in McPherson 
& Hark, Law of Mines, p. 469; Osborne v. Morgan (1888). 13 
App. Cas. 227 ; Smith v. Canadian Klondyke Mining Co. (1911). 
16 W.L.R. 196 ; National Phonograph v. Edison Bell Co., | 1908] 
1 Ch. 335; Smith v. Canadian Klondyke Mining Co. (1911). 19 
W.L.R.l ; City of Vaneouver v. Vancouver Lumber Co., [1911] 
A.C. 711 ; Hartley v. Matson (1902), 32 Can. S.C.R. 644.

Counsel also contended that under clause 3 of the said Lease 
No. 18, which provides that “the said lease or demise shall he 
subject to the rights or claims, but to such rights or claims only, 
of all persons who may have acquired the same under the rnru- 
lations of any order of the Governor-Gcncrnl-in-Couneil up to 
the date of these presents,” the applicant could not succeed in 
obtaining a grant of said placer claim No. 3 Crofton Gulch, 
as she had acquired no right or claim to the said placer claim 
prior to the date of the said lease, and that said clause 3 clearly 
provided that all such claims not so acquired became the property 
of the lessee and his assigns or successors in title.

1 agree with the contention of counsel that the applicant has 
no status to attack the said Hydraulic Lease, and 1 also agree 
that if the Canadian Klondyke Mining Company is in possession 
of the tract covered by said creek claim No. 3 Crofton Gulch, 
with the consent of the Crown, or that if such ground is lawfully 
occupied for placer mining purposes the applicant must fai' In 
such case she would clearly have to invoke and obtain the aid 
of the Attorney-General before attempting to contest the claim 
of the said company.
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The said Hydraulie Lea«e No. 1S einitain* many proviens, 
exceptions, conditions and prohibitions, and among them is the 
following :—

Provided also, that this demist* is subject to all other regulations con
tained and set forth in the said Order in-Council of the Third day of 
Deremtier, 1H»H. as amended by subsequent Orders-in-('ouncil. as full and 
effectually to all intents and purposes as if they were set forth in these 
presents.

And when we turn to the amendments made in the said 
regulations by an Ordor-in-t ouneil of August 25, 191*1. we find 
the following prohibition:—

No application for a lease for hydraulic mining purposes, however. 
xhall be entertained for any tract which includes within its Imitndarios any 
placer, quartz or other mining claim t r the regulations in that
behalf, or in the immediate vicinity of which placer, quartz or other 
mining claims have lieen discovered and are being profitably operated, and 
also that the Gold Commissioner shall, in addition to furnishing the 
reports above referred to. be required to furnish a certificate that the 
location applied for does not contain any such placer, quartz or other 
mining claim, nor hove any such claims been granted in the immediate 
vicinity of such location.

Counsel for the applicant contended that under the above 
regulations, which formed a part of said lease, the tract in which 
said placer claim No. 3 Crofton Gulch was situate was excluded 
from the ground covered by the said lease by the very terms of 
the lease itself, and was, therefore, vacant Dominion lands open 
for location under the provisions of the said Yukon Placer 
Mining Act, and that the applicant was entitled to the order 
asked for. He relied mainly on the authority of Smith v. Cana
dian Klondyke Mining Co., 19 W.L.R. 1, in support of his con
tention. He also cited unreported judgments of Craig, J., and 
Dugas. J., in this Court, delivered in 1903, in He Knvoldscn v. 
Govollin, to shew that mining claims could only be disposed of 
in the manner provided by the mining regulations in force from 
time to time which had the force and effect of statutes, and that 
nowhe-e in such regulations is the power given to the Minister 
of th, Interior or the Deputy Minister to interfere with, or to 
alter or change such regulations.

Smith v. Canadian Klondyke Mining Co. was a stated case 
submitted to this Court for hearing in the year 1911, and was 
tried before Craig, J., and reported jn 16 W.L.R. 19f>.
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The “Golden Age” quartz mineral claim, the subject of the 
litigation in Smith v. Canadian Klondyke Mining Co., was 1,(. 
cated on November 2,1899, and duly recorded. It was physically 
situated within the boundaries of the Hydraulic Location of tin- 
defendants, as described in Hydraulic Lease No. 18, the lease- 
referred to in this application. The said mineral claim had U-vn 
continuously renewed and kept in good standing, and was prior 
in date to the said Hydraulic Lease No. 18, which had been given 
to the said Boyle. The facts upon which the case was submitted 
are fully set out in the judgment of the Court en bant, in appeal 
in that case, reported in 19 W.L.R. 1. The question submitted 
for the opinion of the Court was :—

Do the rights and privileges granted to the lessee under Hydraulic 
Lease No. 18 extend to and include the tract of ground lying within the 
boundaries of the plain-tiff’s mineral claim, the “Golden Age"?

The Judge who tried the case found in favour of the plaintiff, 
and on appeal to the Court en banc, the decision of the trial 
Judge was affirmed, the Court en banc holding that under the 
regulations of December 3, 1898, as amended by subsequent 
Orders-in-Council, and particularly by the amendment of August 
25, 1900. the tract covered by the said mineral claim, the “Gulden 
Age,” was excluded from the said lease notwithstanding that the 
original application of Boyle may have included within its 
physical boundaries the tract covered by the said quartz claim.

On appeal to the Supreme Court of Canada, the judgment 
of the Court en banc was upheld by the unanimous decision of 
that Court. Idington, Anglin and Duff, JJ., delivered written 
judgments. The other members of the Court concurred, but the 
case, I believe, has never been reported, although I have copies 
of the written judgments of the said Judges before me.

There is no provision in cither the Quartz Mining Regulations 
or in the Placer Mining Regulations or Placer Mining Act of the 
Yukon Territory which prohibits the staking of placer claims 
on tracts of land covered by quartz claims, or vice versa. But 
the Court was of opinion in that case that the whole tract 
covered by the said mineral claim was excluded from the said 
lease and that the defendant was prohibited from claiming any 
rights or privileges therein.
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In the ease before me the tract which was covered by said 
placer mining claim No. 3 Crofton Gulch, which was then known 
as claims Nos. 3 and 4 Crofton Gulch, had been granted as 
placer mining claims and were all in good standing on the 5th 
day of November, 1900, when said Hydraulic Lease No. 18 was 
executed, and were kept in good standing for some time after 
the granting of the said lease.

Under the said provisions of the regulations contained and 
set forth in the said Order-in-Council of the 3rd day of Decem
ber, 1898, as amended by subsequent Orders-in-Council, and par
ticularly by the Order-in-Council of August 25th, 1900, above 
referred to, this tract was clearly excluded from the said lease 
at the time of the granting thereof by the terms of the said lease. 
All of the claims in the said tract in the immediate vicinity of 
said claim No. 3 Crofton Gulch, then known as Nos. 3 and 4 
Crofton Gulch, are still in good standing and are being profitably 
operated. The said claim No. 3 Crofton Gulch is surrounded on 
the north, east and west sides by claims that arc being so 
profitably operated. The fact that No. 3 Crofton Gulch became 
vacant land and reverted to the Crown did not alter its location. 
It is still in the tract that was excluded from the said lease, and 
even if it ha 1 been vacant Dominion land at the date of the said 
lease it would still, in my opinion, have been excluded therefrom, 
as it is a tract in the immediate vicinity of which placer mining 
claims have been discovered and are being profitably operated.

If the defendant in the case of Smith v. Canadian Klondykc 
Mining Company did not acquire any rights or privileges to 
placer mining claims which were situated within the boundaries 
of the “Golden Age” mineral claim, and which as such were 
vacant placer mining claims at all times, much more, therefore, 
is the said company prohibited from asserting claim to the tract 
in question in this application.

The letter from the Secretary of the Minister of the Interior 
to Mr. II. B. McGiverin could not have the effect of altering the 
regulations which were embodied in the said lease, which had 
the force and effect of statutes, as pointed out in the case of 
lie Knvoldsen.. Nowhere in the Regulations is any power given 
to the Minister of the Interior to alter or interfere with the
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Regulations. Neither could the said letter have the effect of 
bringing within the provisions of the lease any tract which by 
the terms of the said lease was excluded therefrom.

For the reasons given above 1 am of the opinion the Creek 
Placer Mining Claim No. 3 on Crofton tiulch was vacant Domin
ion lands, open for location under the provisions of the Yukon 
Placer Mining Act, when it was located and staked by the appli
cant ; that the applicant was a person entitled by law to stake am] 
acquire such a mining claim ; that the said claim was properly 
staked and located in accordance with the provisions of the sail] 
Placer Mining Act, and that the order should go for the issue 
of a writ of mandamus, us asked, together with the costs of 
the application.

D’ARCY v. LAND.
Sew Brunswick Supreme Court, Appeal Division, Hazen, C.J., White awl 

(Jrinnner, JJ. February 20, 1020.

Brokers (§ II B—12)—Real estate agent—Sale ok lands svimkc'i to 
LEASEHOLD INTEREST—NECESSITY OF PVHCIIAHINO LEAHEIIOI.il—
Interest of agent—Right to commission on sale of leasehold. 

A real estate agent who is employed to sell land which is subject to ii 
leasehold interest, and who, in order to sell the freehold, is compelled 
to negotiate a sale of the leasehold interest, acts as his own principal 
in such negotiations, and it being to his interest to buy the leasehold 
interest at as low a figure as possible he is not entitled to any com
mission from the owner of such leasehold interest on the sale.

[Boston Deep Sea Fishing Co. v. Ansell (1888). 31) Ch. 1). 3311; 
L yd ne y <(• Wiypool Iron Co. v. Bird (1880), 33 Ch. D. 85, applied.]

Appeal by defendant from judgment of Armstrong, J., Judge 
of the St. John County Court. Reversed.

J. K. Kelly, K.C., for defendant, supports appeal ;,/. S. Tait, 
contra.

Hazen, C.J. :—The respondent in this cause sought to recover 
$100.72, $87.50 being for commission for negotiating a sale of 
leasehold property owned by the appellant, and $13.22 commis
sion of 5\i on $264.45, collected on a bond on which the respond
ent himself was a joint obligator to the appellant.

The Judge of the County Court refused to allow the claim 
for $13.22, as the respondent was himself liable to the appellant 
on the bond given to her, and it was to his interest that he should 
see that the amount due thereon was paid, and in doing so he was 
acting as much in his own interests as in the appellant’s, lie
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directed, however, that judgment be for the respondent for 
$87.50 and costs to be taxed by the clerk. The appellant had 
filed a counterclaim for $270 and interest, being the balance 
due on the bond given to her by one Alexander Thorne, in which 
bond the respondent had joined as security for payment by 
Thome. This amount was admitted by the respondent, and 
the trial Judge directed that the appellant was entitled to re
cover on her counterclaim the sum of $292 with costs.

The respondent is a real estate agent. In the year 1915, 
one Andrew' Dewar, being the owner in fee of a lot of land in 
Duke St., West St. John, placed the same in the hands of the 
respondent for sale, lie told the respondent he wanted $300 
for himself, and the respondent could have as commission any
thing over and above that at which the property was sold. It 
was, therefore, in the respondent’s interests to sell the fee in 
this lot of land for as large a sum as possible. This lot was 
under lease to the appellant for $1C a year, and she erected 
upon it a house which belonged to her. The respondent, after 
Dewar listed the house with him, went to the appellant and told 
her that Dewar had placed the lot in his hands for sale, and 
asked her if she wanted to buy it. She said no. He then asked 
if she would sell her leasehold. She said yes, and after consulting 
with her son, stated she would take $1,800 for it. The respond
ent approached one Alexander Thorne, took him through the 
house, and Thorne finally said he would pay $1,750 for it. The 
respondent so advised the appellant, who said that she would 
accept that price, and the property was sold to Thorne, he pay
ing Dewar $050 for the freehold, and the appellant $1,750 for 
her leasehold interest. These statements of fact, word for word, 
are taken from the respondent’s factum filed herein, and it 
seems to me that they fail to constitute any agency between the 
respondent and the appellant for the sale of the leasehold inter
est. The respondent having been informed by Dewar that he 
could have as commission anything over and above the $300 
that he would get for the fee was acting clearly in his own 
interests and in no one else’s, when he went to the appellant 
and asked her if she would sell her leasehold interest in the 
property, and when she agreed to accept $1,750 for it she did so
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at the request of the respondent, who was anxious to make tin- 
sale in order that he might realize a commission on the sale of 
the freehold. He subsequently sold the whole property for 
$2,400, so that after paying the appellant $1,750 and some inci
dental expenses in connection with the raising of a sum of money 
on mortgage, he realized for himself a commission of $300 <>n 
the whole transaction.

If these alone were the circumstances in connection with 
the ease, and there were no other questions arising, I would have 
no hesitation in deciding that the relationship of principal ami 
agent did not exist between the respondent and the appellant, 
and that the respondent in arranging with Mrs. Land for the 
sale of her leasehold interest was doing so not as her agent but 
simply in his own interests in order that he might make a com
mission which was offered him by the owner of the fee. It was 
clearly in his interests to get- as large a price as possible for the 
fee, and if $2,400 was the total amount that he got for the whole 
property to have the appellant’s interest in the leasehold fixed 
at as low a sum as possible, because the difference betwreen her 
price and the $2,400 would constitute the price paid for free
hold, and he would receive every dollar of that amount over 
and above the $300 above referred to.

The Courts of law have been most particular in guarding 
against what are called secret commissions, and in refusing to 
allow such when they have been claimed. It may be laid down 
as a general principle, that it is the duty of an agent to disclose 
to his principal all facts that can have any bearing whatever 
upon the transaction in question, and that arc within his knowl
edge. It wras clearly the duty of the respondent to inform the 
appellant of his interest in the transaction, and while it lias 
been contended on behalf of the respondent that the evidence is 
sufficient to justify a conclusion that he did so, I cannot find 
that such is the case, and it appears to me that the appellant 
was kept in ignorance of facts that the respondent should cer
tainly have communicated to her in order that she might fairly 
consider her own action in regard to the amount for which she 
was to sell.

In the case of Salomons v. Pender (1865), 3 II. & f\ 639, 159 
E.R. 682, an agent employed to sell land sold it to a company
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in which he was interested as a shareholder and a director, and 
it was held that he was entitled to no commission from his cm- 
ployer in respect to the sale. As Martin, B., said: “A man 
cannot be an agent for another and a principal in the same 
contract.” And it certainly seems to me that this language is 
most applicable to the present case, for the respondent was 
ing to act as agent for the appellant, while at the same time he 
was a principal in the transaction, being interested in the sale 
from her in order that a sale might be effected of the fee at a 
sum that would give him the most substantial commission.

In the case of Andrew v. Ramsay it Co., [1903] 2 K.B. 635. 
it was held that where property has been sold by an agent for a 
principal, and the agent has been paid a commission on the sale 
by the principal, the latter on discovering that the agent has 
received a secret commission from the purchaser may recover 
back the commission paid by him to the agent. This was an 
appeal from the decision of the Judge of the County Court of 
Clerkenwell. The action was brought by the plaintiff, a builder, 
to recover from the defendants, a firm of auctioneers, a sum of 
fifty pounds paid by the plaintiff to the defendants for commis
sion on a sale of certain property belonging to the plaintiff. The 
defendants were employed by the plaintiff to effect a sale of 
the plaintiff’s property, and were promised a fee of fifty pounds 
as commission. They procured a purchaser who paid a deposit 
of one hundred pounds upon the purchase price, of which the 
defendants retained fifty pounds in their possession as their 
commission, and handed the balance to the plaintiff. Subse
quently, the latter discovered that the defendants had received a 
secret commission of £20 from the purchaser, and brought an 
action to recover this amount. He recovered the £20 in his 
action in the County Court, but sought to recover the sum of 
£50 paid to the defendants as commission, on the ground that 
they had committed a breach of their duty as agents towards 
him in accepting a secret commission and thus disabling them
selves from using their best efforts to obtain for him the best 
price for his property. The County Court Judge held that the 
plaintiff was entitled to succeed, and gave judgment for him 
for £50 and costs, and it was from this decision that the defend-
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ants appealed. The Lord Chief Justice in giving judgment 
dismissing the appeal, said that he thought that the ease was 
covered by the decision in Salomons v. Pctulcr, supra, which I 
have already cited. The ease turned on the broad principle 
that where a person was not entitled to say—I have been acting 
as your agent and doing the work you have employed me to do— 
he could not recover the commission promised to him. He con
sidered that a principal was entitled to have an honest agent, 
and that only an honest agent was entitled to receive his com
mission. If it turned out that a man was not acting entirely 
as agent for his principal, but was directly or indirectly working 
for the other party to the contract in such a way as possibly to 
sacrifice in whole or in part the interests of his principal, he was 
not entitled to his commission. He thought that the principle 
of Salomons v. Pender, applied to the case, and if there was no 
direct authority on the point the sooner there was one the better.

Taking the Lord Chief Justice’s remarks above quoted, if it 
turned out that a man was not acting entirely as agent for his 
principal, but was directly or indirectly working for the other 
party to the contract, how much stronger is the ease where the 
party, as in this case, was not acting entirely as agent for his 
principal, but was directly or indirectly working for his own 
interests. Had he been working solely with an eye to the inter
ests of the defendant, he might and no doubt could have obtained 
a larger price for her property than that which she consented to 
accept.

In Manitoba and North-West Land Co. v. Davidson (1903), 
34 Can. S.C.R. 255, the facts were that Davidson represented to 
the manager of a land corporation that he could obtain a pur
chaser for a block of its land, and was given the right to do so 
up to a fixed date. He negotiated with a purchaser who was 
anxious to buy, but wanted time to arrange for funds. Davidson 
gave him time, for which the purchaser agreed to pay $500. A 
sale was carried out, and Davidson sued for his commission, not 
having then received the $500. It was held that the consent of 
Davidson to accept the $500 was a breach of his duty as agent 
for the corporation, which disentitled him from recovering the 
commission. Nesbitt, J., in the course of his judgment said, at 
p. 259:—
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Does such a transaction as this disentitle him to the payment of his 
commission, assuming that he is otherwise entitled to such a commission? 
I think the test is: Has the plaintiff by making such an undisclosed 
bargain in relation to his contract of service put himself in such a posi
tion that he has a temptation not faithfully to perform his duty to his 
employer? If he has, then the very consideration for the payment for his 
services is swept away. I think that the making of such a bargain neces
sarily put Davidson in a position where it was to his interest that Grant 
should become the purchaser, in which case he would receive not only the 
commission but $500 commission as a secret profit.

So, in this ease, the making of the arrangement between the 
respondent and Dewar whereby the respondent was to reeeive 
everything that he got for the fee over $1100 put him in a position 
where it was to his interest that the appellant should sell her 
leasehold interest for the lowest sum that he eould induce her to.

Nesbitt, J., referred to several eases in the course of his 
argument, one the ease of Andrew v. Bainsay <(• Co., [1903], 2 
K.B. 635, to which I have already referred. The other the case 
of Boston Deep Sea Fishing <V Ice Co. v. An sell (1888). 39 Ch. 
1). 339, from which I cannot do better than to quote the language 
of Cotton, L.J., at p. 357, referred to by Nesbitt, J., in 34 Can. 
S.C.R. 255, at p. 259:—

It is suggested that we should Ik- laying down new rules of morality 
and equity if we were to so lurid. In my opinion if people have got an 
idea that such transactions can be properly entered into by an agent, the 
sooner they are disabused of that idea the lietter. If a servant, or a man
aging director, or any person who is authorized to act. and is acting, for 
another in the matter of any contract, receives, as regards the contract, 
any sum. whether by way of percentage or otherwise, from the person with 
whom he is dealing on behalf of his principal, he is committing a breach 
of duty. It is not an honest act. and. in my opinion, it is a sufficient 
act to shew that he cannot lie trusted to perform the duties which he has 
undertaken ns servant or agent, lie puts himself in such a position that 
he has the temptation not faithfully to perform his duty to his employer.

It seems to me that this is exactly the ease of the respondent. 
By agreeing with Dewar to accept, as commission, everything 
that he could obtain for the property over and above a certain 
amount, and then agreeing, as he alleges, to act as agent for the 
appellant, he has put himself in such a position that he has a 
temptation not faithfully to perform his duty to her.

In the same ease Bowen. L.J., says, 39 Ch. 1). at 363 (and 
is quoted, 34 Can. S.C.R.. at 260) :—

Now, there can lie no question that an agent employed by a principal 
or master to do business with another, who, unknown to that principal or
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master, takes from that other iterson n profit arising out of the busine-s 
which lie is employed to transact, is doing a wrongful act inconsistent 
with his duty towards his master, and the continuance of confidence lre- 
tween them. He does the wrongful act whether such profit be given t-i 
him in return for services which he actually performs for the third party, 
or whether it be given to him for his supposed influence, or whether it 
lie given to him on any other ground at all; if it is a profit which arises 
out of the transaction it belongs to his master, and the agent or servant 
has no right to take it, or keep it, or bargain for it, or to receive it with
out bargain, unless his master knows it.

I agree with Nesbitt, J., that a person acting in a position 
of trust and confidence cannot too well understand that the 
rules as laid down in these judgments will be rigidly enforced 
by the Courts. Sec also Lydney & Wigjwol Iron Ore Co. v. Bird 
(1886), 33 Ch. D. 85, 55 L. J. (Ch.) 875.

I am therefore of opinion that the appeal should be allowed 
with costs, the judgment directed by the Judge of the County 
Court for $87.50 for the respondent should be set aside, and that 
a verdict should be entered for the appellant for $292 with costs.

White, J.:—The Judge of the County Court in the written 
judgment he delivered in this case has found as a matter of fact 
“that the plaintiff did not disclose to the defendant his contem
plated profit.” but he expressed himself as of opinion that 
while such profit was so made, it was not made at the expense of 
the owner of the leasehold.

I agree with the Chief Justice in thinking that it was the 
duty of the respondent to have informed the appellant of the 
agreement he had made with Dewar that he should receive as a 
commission or profit for the sale of Dewar’s interest in the 
land all that he could get for such interest over and above $300. 
and that having failed to disclose such agreement he is not in a 
position to recover a commission from the appellant for the sale- 
made of her interest in the land.

I agree that the judgment directed by' the Judge of the 
County Court for $87.50 in favor of the respondent should be set 
aside, and that judgement should be entered for the appellant 
for $292 with costs.

Grimmer, J., concurs. Appeal allowed.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and ap|H‘ll:ite Courts 

without written opinions or upon short memorandum decisions 
and of selected Cases.

GALLAGHER v. DECKER.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart,

Seek and Ives, JJ. May, St, 1920.

Vendor and Purchaser (§ III—37)—Transfer of land in 
blank—Subsequent purchasers—Sale to satisfy mortgagees—Rights 
of jtarties.]—Appeal from the trial judgment, 51 D.L.R. 289, in 
an action to recover damages against the defendant who having 
given a blank transfer of certain land subsequently resold it to 
satisfy certain mortgages.

//. R. Milner, for appellant.
F. C. Jamieson, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—In Decemlx*r, 1914, the defendant sold to 

one Wenzel by way of exchange a certain house* and lot upon which 
there were two mortgages and gave a transfer duly executed 
but without the name of the transferee or any consideration 
being stated, although the defendant states that he has no recol
lection that it was not fully complete, lie supposed the transfer 
had been registered until more than 3}4 years later, when he 
received a demand for payment of one of the mortgages. The 
first mortgagee's had, in the meantime, been paying the taxes 
and receiving the* rents which however apparently were not 
sufficient to keep their mortgage in good standing. The defend
ant. then finding himself confronted with the liability for two 
mortgages which should have been assumed by his transferee 
got into communication with Wenzel, who had left Edmonton. 
The latter stated that he did not know what had happened to 
the transfer, but he had the impression that he had traded the 
property to someone who would probably never register the 
transfer. He expressed his willingness to give the defendant 
a quit-claim deed so that he could deal with the property, and 
this he did. The defendant endeavoured to sell the property 
for sufficient to pay off the mortgages, but without success,
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but finally after several months’ delay he made a sale at a sum 
which with $115 paid by him satisfied the mortgages, the second 
mortgagee having consented to accept almost $200 less than the 
amount due under the mortgage. Some time after this had been 
accomplished the plaintiff came forward and said that he was 
the holder of the transfer given by the defendant, ami he now 
sues for damages for being deprived of the land. It appeals 
that he received the transfer under an exchange with Wenzel 
a very short time after Wenzel received it and that he put it 
in his safe where it remained, that something more than a year 
later he enlisted and later went overseas, and did not return until 
after the side made to pay off the mortgages.

Hyndman, J., who tried the action, gave judgment for $328.Ni> 
damages as the difference between what he considered the fair 
value of the land and the amount required to discharge the en
cumbrances—(1920), 51 D.L.R. 289.

On the argument we allowed the appeal with costs and dismissed 
the action with costs.

It is a little difficult to appreciate exactly the ground upon 
which any claim by the plaintiff may lx* baaed. The plaintiff 
certainly has no estate in the land and could acquire one only 
by inserting his name in the transfer and having it registered, 
and immediately upon his doing that he would Ijecome liable 
to the defendant to indemnify him against the mortgages. He 
has not even put his name in the transfer to make himself a trans
feree and so subject to an implied covenant to pay the mortgages, 
but he nevertheless sets up a claim to lx» Ixmeficially entitled 
to the land of which he has been deprived. His counsel states 
that the action is not one for breach of trust but one of tort which 
he classes as trespass. The trial Judge has found that the defend
ant acted in good faith and that he made an “honest, reasonable 
and business-like effort” to dispose of the land for $2,000 and 
failed and he apparently only succeeded in selling it for the price 
he obtained lxicause the purchaser was the tenant and was Ix-ing 
bothered by prospective purchasers looking through the house.

In my opinion, that finding disposes of any question of breach 
of trust and also of a sale under value. The trial Judge d<x>s 
say that the price obtained may “possibly have been somewhat 
below its actual value,” but that $2,300 was as much as it was
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reasonably worth. With all respect, it appears to me that, 
having found that the defendant did all a reasonable person 
could do to sell for more than he obtained, and having used all 
businesslike efforts to make such sale he established a basis or 
fixing the value of the property much more reliable than that 
of the opinion of any ex]x*rts, especially when we see that the 
defendant did, in addition, pay out of his own pocket a sum of 
money to discharge liabilities properly those of someone else. 
I think, therefore, that no sale at an undervalue has been established 
and therefore no damage to the plaintiff even if he has any rights 
to claim damage. Judgment accordingly.

E. & N.R. Co. v. WILSON.

British Columbia Court of Appeal, Macdonald, C.J.A., Gallilur and 
McPhillips, JJ.A. April 15. 1920.

Discovery and Inspection (§ IV—20)—Interrogatories— 
Discovery—Examination of officer,]—Appeal from an interlocutory 
order. Reversed.

E. C. Mayers, for appellant.
II. II. Robertson, for respondent.
Macdonald, C.J.A.:—I would allow the appeal. The ques

tions were irrelevant.
Galliher, J.A.:—I would allow the appeal.

As to interrogatories 2 and 3: An officer of a company answer
ing interrogatories is presumed to have acquainted himself with 
all the facts.

The matter has lx‘cn dealt with in the English cases and 
also in our Court in Brydom -Jack v. Vancouver Printing & Pub
lishing Co. (1911), 16 B.C.R. 55.

No. 10 and Nos. 20 to 24 inclusive, are, in my opinion, irrele
vant to the issues raised on the pleadings.

No. 32 and No. 36 (in so far as it is not already answered), 
do not call for answers at the present stage. It would entail 
considerable labour and expense and may never lx? required.

If the Granby company succeed there «ill l)e no necessity, 
while on the other hand if the plaintiffs succeed, a reference
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will have to lx? ordered and the matters called for now deter
mined.

Mi Phillips, J.A.:—The apjx-al was one from an interlo
cutory order and pending the appeal the action has been tried. 
The decision of the appeal, no n atter hoiv decided, would he 
wholly abortive and without effect—there, in fact, remains nothing 
but a question of costs. When the parties elect to go down to 
trial with an interlocutory appeal standing for judgment it 
would seem to me that no duty rests upon this Court to determine 
the appeal. The appeal should l>e struck out of the list, and 
no costs should be allowed. (See Fawcett v. C.P.U. Co. (1901 . 
8 B.C.R. 219.) Appeal allowed.

LYALL SHIPBUILDING Co. v. VAN HEMELRYCK.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin,
(i alii her, McPhillips, and Eberts, JJ.A. April 6, 1920.

Writ and Process (§11 A—16)—Service ex juris—Marginal 
rule—Contract under seal—Construction of ships—Delivery.} - 
Appeal from an order of Murphy, J., refusing to set aside an 
order made giving leave to the plaintiff to issue a writ of summons 
against the defendant for services ex juris. Affirmed.

E. P. Dans, K.C., and Ghent Davis, for appellant.
Sir ('has. H. Tupper, K.C., for respondent.
Macdonald, C.J.A.:—I agree with my brother Gallihkr in 

dismissing the appeal.
Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—The order granting leave to serve the writ 

ex juris was made under Marginal Rule 64 (e) of our Supreme 
Court Rules which is in these words :—

Service out of the jurisdiction of a writ of summons or notice of a "lit "f 
summons or other document by which a matter or proceeding is commenced 
may he allowed by the Court or a Judge whenever (e) the action is founded on 
any breach or alleged breach within the jurisdiction of any contract wherever 
made, which, according to the terms thereof, ought to be performed within 
the jurisdiction.

The breaches complained of as endorsed on the writ an ta) 
Failure to take delivery in Vancouver in the Province of Brit i. h 
Columbia of six auxiliary sailing ships, and (b) Failure to accept 
and pay for the said six auxiliary sailing ships.
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The claim is based on a contract under seal between the 
plaintiff and defendant, or in the alternative, upon cablegrams 
and correspondence betwmi the plaintiff and the defendant 
and between the plaintiff’s agents and defendant's agents all of 
which art* set out in the apj>eal liook.

On this motion there is no contest that whether we take 
the written contract under seal or tin* correspondence and cable
grams, there was an agreement that the plaintiff should construct 
at his yards in North Vancouver in the Province of British Colum
bia the six ships in question for the defendant.

Sir Charles Tupjx»r for the respondents objected that by 
reason of the defendant having applied to examine Cook on his 
affidavit filed on the application of service of the writ ex juris 
he had submitted to the jurisdiction of the Court that this was 
a step in the cause and waived any objection to the service. I 
cannot regard this as a step in the cause.

Vpon the motion to set aside the writ, the defendant would 
have lxH-n entitled to file an affidavit in answer within certain 
limits, that is, it mi st not be an affidavit which sets up his own 
rase and which would really result in an argument on the merits 
which was what occurred in Hoyle v. Sncker (1888), 3ft Ch.D. 
241», cited by Sir Charles.

The Court will not receive fresh facts from the defendant 
and so enter into the merits of the case. iPiggott's Service 
out of the Jurisdiction, .11.)

What was proposed to lx* done by defendant here was not a 
stop in the sense that it would constitute a bar, but some
thing a projiosed part of and to lx; used in connection with the 
application to set aside.

None of the authorities cited by Sir Charles seem to me to 
support his con tent ion. The point to lie decided here is: Do the 
facts here as disclosed in the affidavit of Cook and the different 
exhibits bring the case within rule 64 (e)?

Before discussing this, 1 have thought it better to quote from 
the language of Judges in the English Courts in eases laying 
down certain principles for guidance in applying their Rule XI. 
(1-e) which is similar to ours.

B. C.
C. A.
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In Comber v. Ley land, [1898] AX'. 524, their Lordship thus 
A. expr<*ss themselves:

Lord Slmnd, at page 534:—There ia no right to serve out of the jmi<- 
dietion where the |ierforinaiuv of the eontnui may lie given either within 
the juris<lirtion or abroad in the option of the party who has undertaken tin 
obligation.

The Lord C’haneellor, Lord Halalmry. at page 528:—In order to just if\ 
the exercise of this limited and exceptional power of issuing process to he 
served in a foreign country, you must shew that the performances of the 
contract must (although the word “ought" is used in the rule, that is wlu* I 
understand it to mean) under the obligation of the contract itself be in i!,i>

lx>rd Herschell, at page 629:—In order to justify the allowing service of 
a writ on a person outside the jurisdiction it is necessary to prove that. an i 'fil
ing to the terms of the contract between the parties, some part of it at le.-ist 
ought to lie |ierforined within the jurisdiction in this sense, that the pi n 
for its performance, stipulated for either expressly or im/die/tly in the 
contract, is this country.

In “ The Eider,” [isfl3] I*. 119, f>2 L.J. (Pro.) 65, Lord Esher. M R 

at 68, says:—
Where you have a ease in which a payment may be made in either one of 

two places, namely, either abroad or in England, then the decision of /{,ll tV 
Co. v. The Antwerp London A Hrazil Line, (1891] 1 Q.B. 103, 00 L.J.
270. comes in and shews that the contract for payment, the breach <-f which 
is mnplained of, is not one w hich according to its terms ought to be perform
ed within the jurisdiction within Order XI., rule I-(e), for it is one which may 
be performed either within or out of the jurisdiction.

It has been decided that the performance within the jurisdiction 
need not necessarily lie a performance for which there is an exj rvs- 
condition in the contract lxdwcen the parties.

It is sufficient to bring it within the rule if upon a right con
struction of the contract and the circumstances it can lie seen 
that the intention of the parties would warrant the conclusion 
that there was an implied term.

Rearing in mind these principles we have now to consider the 
position here.

Sir Charles abandoned the point as to place of payment and 
the only remaining point under the endorsement on the writ is 
failure to accept delivery.

As to delivery itself, I think it is clear that should Ik- at 
Vancouver, but the tender of delivery is of course one that the 
plaintiff would have to make.

There is a clause in the written contract under seal at (>2 
as follows:—“The builders’ obligation to insure shall cease as
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to each vessel upon delivery of said vessel to owner at * rs’ B*Cl 
yard.” C. A.

That, I think, would make the intention clear as to where 
delivery of possession would l>e made under that contract, hut 
even if that contract could not he rolled upon, I would have 
no hesitation in concluding that under all the circumstances 
of this case, delivery of possession should he made at Vancouver 
and not elsewhere.

Then with delivery at Vancouver, I think it follows in the 
absence of any stipulation to the contrary, that acceptance of 
delivery must be at the same place* and as that would he something 
to he ]M»rformed by the defendant within the jurisdiction, and 
as I am of opinion that such a condition can under all the circum
stances 1m* implied under the contract between the parties, the 
case in my view falls within the rule.

It follows that the appeal should lie dismissed.
M< Phillips, J.A.:—This is an appeal from the order of 

Murphy, J., dismissing the application of the for an
order setting aside the order of Hunter, ('.J. B.( ’., granting leave 
for the* issue of a writ of summons for service rx juris and lilx»rty 
to serve notice thereof at the* City of Paris, France.

The action is one for damages for broach of contract in refusing 
and failing to take delivery of six auxiliary sailing ships, built 
at the North Vancouver, B.C., shipyards of the respondent.

It Mould appear that a formal contract was entered into 
between the apjxdlant and the respondent—lining entered into in 
New York. The appellant however r< Ttes this contract.
It was signed for him by one Ernest J. Honore, whilst the appellant 
has stated that the contract is not his he would not appear though 
to deny that there was a contract for the construction and delivery 
of the ships and it remains of course to Ik* determined1—if the 
action is allowed to proceed—what in fact constitutes the con
tract.

The appellant is a Belgian subject resident in France, the 
respondent being a company duly authorized to carry on business 
in Canada with its head office for its business in British Columbia, 
at North Vancouver.

In regard to the formal contract, the total contract price 
was 82,700,000, $1,350,000—50^—to lx* paid at the time of

51

64

5349
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the* entering into samo (this was not paid and the contract as a 
C. A. matter of fact was never delivered out to the respective parties 

hut was held in a named depository awaiting said payment ), 
the balance of 50% to Ik* paid in instalments of $225,000 per 
vessel upon delivery of each vessel to the appellant at the respond
ent's yard at North Vancouver, B.(\, the trials of machinery 
and speed of each vessel to lie in the waters of the Straits of 
Georgia, B.(\, t.e., in Canadian waters. Payments were to lie 
made at the* Merchants and Metals Bank in New York, in the 
Vnihtl States of America.

Now, apart from the formal contract it is alleged that there 
was a contract by correspondence—-contained in cables and let tors - 
and the apjiellant throughout this correspondence d<x*s not deny 
the existence of a contract.

In Love cC* Steirart v. S. Instone (1917), 33 T.L.R. 475, Lord 
Lorohurn said:—

It was strongly in favour of the appellants that in the correspoii.|pn<v 
both |iartieM apoke of a eontraet between them . . . It was quite lawful
to make a bargain containing certain terms which one was content with, 
dealing with what one regarded as essentials, and at the same time to say that 
one would have a formal document drawn up with the full expectation that 
one would by consent insert in it a number of further terms. If that were the 
intention of the p.triii*, then a bargain hail been made, none the less that l»»th 
parties felt quite sure that the formal document could comprise mon- than 
was contained in the preliminary bargain ... It would lie irrelevant to 
discuss the question how far other evidence, as for example, of conversaiimu 
could be admitted, and involve writing something like a treatise.

I would think that in this cane—so elaborately and ably argued 
upon both sides—that there is no necessity for entering into 
much detail. This is clear to my mind that there was a rout rail 
to lie performed in British Columbia, and that the breach took 
plaça- in British Columbia, and within XI.H. 1)4 (e) Order XI. 
r. 1. There is no question that the parties to the contract 
were nil idem as to the terms of the contract, and it was 
arranged with the Government of Canada by the respondent at 
the request of the- appellant that each vessel should lx- rape Me of 
transfer to Belgian registry upon completion. With regard to 
payment, the appellant agreed to pay the total eontraet price 
for each vessel to the respondent "at Vancouver as each lioat 
is delivered and other evidence to this effect, could he referred 

to.
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The counsel for the appellant in his very able argument B' 
submitted that the breach, if any, of the contract as attempted C. A. 
to lie proved by the rescindent established at Ix-st non-payment 
and that payment was to lie in New York. With deference, 1 
do not think this is shewn upon the evidence, in fact, in my opinion, 
the evidence discloses that payment was expressly to Ik* at North 
Vancouver, B.C. If I should lie in error as to this, then payment 
was impliedly to lie at North Vancouver, B.C., as the delivery 
of each vessel was to lie there and the transfer of flag to 
Belgian registry was to Is- there. This would imjsirt payment 
at North Vancouver, B.C. Assuredly it could not Is* expected that 
delivery would lie made without payment. A great many author
ities were referred to by the respective counsel in their very elalxir- 
ate arguments,all lieing of great assistance but a great deal of the 
labour that would otherwise have fallen u])on one in giving a 
considered judgment upon this apjieul is brushed away by the 
very recent decision of the House of Ixirds upon the very ]>oint to 
lie considered—namely, in the case of Johnson v. Taylor lirothers 
A1 Co., [1020] A.C. 144 at 151, Lord Birkenhead, the Lord Chancel
lor. said:—

The D-gisInture intended to prohibit the service of writs out of the juris
diction in actions for breach of contract unless, according to the terms of the 
particular contract, it ought to lie |>crfuniicd within the jurisdiction. Ought, 
then, the contract of which 1 have already set out the material terms, according 
to those terms to have been |ierformcd within the jurisdiction?

Now, in the case liefore us the vessels were to Ik- built and 
were in fact built at North Vancouver, In British Columbia, 
the inspection thereof and trials then*of to Ik» in the Straits of 
(leorgia in British Columbia, and the delivery of the vessels 
by the respondent to the appellant was to take place at North 
Vancouver, B.C., and the action is for breach of contract on the 
part of the appellant in refusing or failing to take delivery of the 
vessels and make payment therefor, all matters called for by way 
of iH-rfonnance in British Columbia, not elsewhere.

Such is the case as alleged by the rescindent, and sufficiently 
enough alleged to entitle in my opinion the order lieing made.
The Court is in no way called uixin to pass ujion the merits of 
the action—that remains for further determination in the Court 
below.
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Manifestly, the present case is not one which could lx- said 
C. A. to lie without the trite definition of the rule as stated by Lord 

Haldane in the ease last referred to at page 163 (Or. XI. r. 1
What it does is, while leaving intact the old principle that by the law of 

England jurisdiction depended, broadly shaking, on presence within the 
jurisdiction, to enable the Court to give special leave for service out of the 
jurisdiction in certain circumstances. The Court may do so; that is to sav, 
that the Court has a new |M>wer which it is enabled to exercise in particular 
cases which seem to it to fall within the spirit as well as the letter of the various 
classes of case provided for. This np|tears to me to entitle the Court to refuse 
to give such leave in an instance in which the proceeding, though for a breach 
within the jurisdiction ami in the letter within the terms of the rule, is in th<- 
subst anee not so.

Here we have, it may he said, everything of “substance" 
to he performed within the jurisdiction.

1 am not unmindful of the terms of the formal contract as 
to payments being made in New York, that contract, though 
the appellant claims is not his, ho nevertheless does not deny 
hut admits the entry into a contract for the purchase of six vessels 
and there is ample evidence establishing that such a contract, 
was entered into apart from the formal contract. Lord Dunedin, 
in the same case, at page 154, is reported to have said:—

The spirit of the rule 1 take to be that, when'what the plaintiff wishes 
really to complain of is the non-performance of something which the defendant 
ought to have performed within the jurisdiction according to the proper 
interpretation of the contract, he should In- allowed to try that question here, 
notwithstanding that there might be some other acts which the defendant 
ought to have performed abroad. It seems to me to follow that there must be 
substance in the breach.

Here, certainly, there was substance in the breach, six vessels 
are built and delivery is not taken thereof but they are left with 
the respondent with till the attendant responsibilities and expos -, 
attachable thereto, and the answer is apparently: “Your only 
forum for trial is the Court of the State of New York.” It does 
not occur to me that that can be a sufficient answer in the present 
case. 1 would also refer to what Lord Atkinson said in the can- 
last referred to at page 157:

I do not understand that it is the whole of the contract that has to lx- 
performed within the jurisdiction. It is sufficient if some part of it is to lie 
performed within the jurisdiction, and if there is a breach of that part of it 
within the jurisdiction; and that was the view- taken by the Divisional Court 
in Robey v. Snue/ell Mining Co. (1887), 20 Q.B.D. 152, where the action was 
brought by a firm of engineers in Lincoln for the price of machinery erected 
in the Isle of Man.
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And we have Lord Buckmastor at page 160, saying:—
It is not necessary to consider again the wording of the rule. Its effect 

is stated in the case of lie in v. Sirin, (18921 1 (J.B. 753, and tin- Courts have 
consistently followed that decision, as meaning that if any part of the contract 
is to he performed within the jurisdiction, the* breach of that part brings into 
play the operation of the rule. Accepting this principle, then* still remains 
the duty of examining whether this breach is the real matter of dispute.

In the present cast* “tin* real matter of dispute" consists in 
the refusal to accept delivery of tin* vessels—it is not the same 
action as one for the purchase price of the vessels. The appellant 
by his refusal to accept delivery of the vessels entitled the respond
ent to sue for such breach and that breach of contract unquestion
ably was a breach of contract within British Columbia-—it was 
a term of the contract obligatory upon the appellant. to lx* 
performed within the jurisdiction.

It might well be that in this action brought for the breach 
of contract ami other consequential relief in British Columbia, 
that other and different damages are recoverable than would 
Ik* recoverable in the State of New York, and that this action 
is a distinct right of action capable of complete enforcement 
in this jurisdiction only. Bo that as it may, I have come to the 
firm conclusion that the order originally made by the Chief 
Justice of British Columbia was rightly made and that Murphy, 
.1., arrived at the right conclusion in refusing to set the same 
aside.

I express no opinion as to whether the application for leave 
to cross-examination upon the affidavit filed made by the appellant 
constituted a step in the action, and amounted to an attornment 
to the jurisdiction. As at present advised, 1 am not of that 
opinion.

Eberts, J.A., would dismiss the appeal.
Appeal dismissed.

CITY OF MONTREAL-NORD v. GUILMETTE.

Supreme Court of Canada, Davies, C.J., and Idinyton, Duff, Anglin, 
Brodeur and Mignault, .1.1. June 2, 1919.

Pleading (§ III A—301)—Municipal corporation—Promissory 
note—Evidence.]—Appeal from a decision of the Court of Review, 
at Montreal (1918), 55 Que. K.C. 53, affirming the judgment of 
the trial Courtaud maintaining the respondent's, plaintiff's, action.

B. C. 

C A.

CAN.
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The action is brought for the payment of a promissory note 

signed: “Ville Montreal-Nord. Jose])h Boyer, maire, J. A. Cadieux. 
sec.-tres.” The municipality appellant filed a general denial to 
the statement of claim; and the apjxdlant having made default to 
answer to interrogatories on faits et articles, these were declared 
by the Court pro confessis. No other evidence was adduced by 
either party.

The trial Court gave judgment against the appellant for the 
amount of the note; and the Court of Review held the evidence, 
the interrogatories declared pro confessis, sufficient to enable tin- 
respondent to obtain judgment on his action.

The defendant apjiealed to the Supreme Court of Canada, 
which, after hearing counsel for both par ies, reserved judgment, 
and at a subsequent date, dismissed the appeal with costs.

Appeal (lisniiss< <l.
L. E. Beaulieu, K.C., for appellant. ,
Perron, K.C., and Gustave Mouette, for respondent.

KEYSTONE LOGGING A MERCANTILE Co. v. WILSON.

Supreme Court of Canada, Darns, C.J., and Idington, Anglin,
Brodeur and Mignault, JJ. February 7, 1919.

Trespass ($ I C—15)—Damages—Culling nf limber—-Licem.
—Appeal from the judgment of the Court of Appeal for British 
Columbia (1918), 25 B.C.R. 509, at page 573, allowing the app al 
froth the judgment of the trial Court, (1917), 25 B.C.R. "Hill, 
and maintaining the res]>ondent's, plaintiff’s, action.

The respondent is the owner of certain lands on which are 
merchantable timltcr and brought action against the ap]tell;uit 
for trespass to lands and the taking of timber and other trees, 
injury to the soil and destruction of lioundary posts. The res
pondent pleaded leave and license and did not dispute liability 
to make due compensation for trees taken and damage done; 
and he paid into Court WOO to cover this eomjtensation.
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The trial Court held that the offer was sufficient to cover the 
damages suffered by the respondent; but the Court of Appeal 
awarded to the respondent the sum of $1,860.

On the Appeal to the Supreme Court of Canada, the Court 
heard counsel for the appellant and, without calling upon counsel 
for the respondent, dismissed the appeal with costs.

Appeal dismissed.

It. Cassidy, K.C., for ap|x>llant.
Eng. Lajleur, K.C., for respondent.

CANADIAN GENERAL SECURITIES Co. v. GEORGE.

Supreme Court of Canada, Idington, Anglin, Brodeur and 
Mignault, JJand Cossets, J. ad hoc. May 6, 1919.

Contracts (§ II I)—170)—Sale of land—Resale by vendors— 
Collateral agreement—Evidence.]- Appeal from a decision of the 
Appellate Division of the Supreme Court of Ontario, (1918), 
43 D.L.R. 20, 42 O.L.R. 560, reversing the judgment for the 
appellant at the trial.

One George, a cousin of respondent, was employed by the 
appellant company to sell lots in a proposed town. He wrote 
to the respondent urging him to buy and stating that he could 
re-sell within a short time at double the price he would pay. 
He afterwards telephoned relating his solicitations and told 
rescindent that the company would re-sell at the advance, and 
within the time, mentioned in his letter. The manager of the 
company heard the telephone message and reproved his agent 
but did not repudiate the representation made. Respondent 
Ihnight two lots, paid the initial sum demanded, and made other 
payments from time to time but made no claim on the company 
for re-sale. In an action by the company for an unpaid balance 
on the purchase, respondent set up the alleged agreement for 
re-sale.

The trial Judge held that no such agreement binding on the 
company was proved. The Appellate Division reversed his 
judgment and dismissed the action.

CAN.
sTc.

''*
’**

*•
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The Supreme Court of Canada, after argument and judgment 

reserved, allowed the ap]X‘al and restored the judgment at the 
trial.

Ap/teal allou ai.
Lindsay, K.C., for appellant.
(I. F. Henderson, K.('., and M chart y, for respondents.

CANADIAN S.S. LINES v. GRAIN GROWERS EXPORT Co.
Supreme Court of Canada, Davies, C.J., ami hlimjloii, A nyhn amt 

MignauJt,and Masten, ,1. ail hoc. May 6, 1919.

Shipping (§ I A—3)—Carriage of goods—Injury to cargo 
Seairorthincss of ship—Canada Shipping Act, It.S.C. (Wfdi), ch. I i 
sec. —Appeal from a decision of the Appellate Division of the
Supreme Court of Ontario (1018), 43 O.L.R. 330. reversing tin- 
judgment at the trial by which the respondent's action was dis
missed.

The plaintiffs claimed damages for injury to grain shi 1 
in a barge belonging to defendants. The defence was that defend
ants were not in fault and were relieved by the provisions of 
004 of the Shipping Act. They claimed that the barge struci. :i 
corner of the dock in going out of port, but the evidence ni\«-n 
was not very clear.

The trial Judge exonerated the defendants and dismissed tin- 
action. The Ap]>ellate Division held that the evidence establish'd 
that the barge was not seaworthy at the outset and see. 004 did 
not apply.

The Supreme Court of Canada affirmed the latter decision 
and dismissed the appeal.

Appeal dismissal.
Tilley, K.C., and S.C. Wood, for appellant.
./. //. Moss, K.C., and C. C. Holnnson, for respondent.



52 D.L.R.] Dominion Law IIkpohts. 081

KRAUSS v. MICHAUD.
Supreme Court of Cumula, Fitzpatrick-, C.J., Dane*, /dington,

Duff ami Anglin, JJ. Xanadu r J, 1917.

Appeal ( § I A—1)—Jurisdiction--Abandonment of property— 
Fraudulent bilan—-Imprisonment.]- Appeal from the judgment of 
the ( ourt of King’s Bench, appeal side (1917), 2d Que. K.B. 504, 
affinning the judgment of the Su|>erior Court, District of Montreal, 
and maintaining the respondent’s contestation.

The apixdlant, an insolvent trader, made a judicial abandon
ment of his property. The respondent, a curator to the estate 
duly authorized, fried a contestation of the statement or “bilan” 
produced by the appellant.

The trial Court maintained the contestation and condemned 
the appellant to In1 imprisoned for a term of six months.

The appellant appealed to the Court of King's Bench on two 
grounds: first, that the evidence did not justify the condemnation 
and, secondly, that this evidence had not been taken within the 
delays fixed by the Code of Ci\il Procedure.

On appeal to the Supreme Court of Canada, the case was 
called and, on the date of the hearing of the case, after hearing 
counsel on behalf of both parties, the Court quashed the appeal 
for want of jurisdiction, no costs to either party as the question 
had not been raised by the re?

Appeal quashed.
Henry Wei n field, K.C., and M. Spainr, for appellant.
Peter Bercomtch, K.C., for respondent.

DAVIE v. NOVA SCOTIA TRAMWAYS AND POWER Co.
Supreme Court of Camilla, Dorics, C..Iami hlington, Anglin,

Ilroileur and Migmiult, JJ. Xovemlur IS, 1918.

Negligence (§11—70)—Tramway—Driving team across track— 
Contributory negligence.]—Appeal from a decision of the Supreme 
Court of Nova Scotia (1918), 41 D.L.R. 350, 52 N.S.R. 310, 
reversing the judgment at the trial in favour of the plaintiff.

The plaintiff’s teamster was driving a load up a hill at the 
top of which was a street railway track. On reaching this track 
he attempted to cross when a car was approaching and one of 
his horses was struck and had to lx* shot. In an action for the

CAN.

s. c.
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value of the horse the evidence was that the teamster had an 
assistant and material for blocking the waggon on the hill; that 
the motorman had thrown on the reverse power hut the ear 
skidded, which could have been prevented by sand but it could 
not have l>ecn applied without losing control for a time of tin 
driving apparatus.

The trial Judge held the electric company liable. Hi- 
judgment was reversed by the full Court and the action dismissed.

The Supreme Court of Canada, after hearing counsel, reserved 
judgment and, on a subsequent day, dismissed the ap|>eal, Anglin. 
J., dissenting.

A pjteal dismissed.
(i. F. Macdonnell, for apjxdlant.
Jenk'8, K.C., for respondent.

ALBION MOTOR EXPRESS Co. v. CITY OF NEW WESTMINSTER
Su int me Court <»/ Cun win, Fitzpatrick, C.J., and Davies, Idington, 

Anglin and Brodeur, JJ. October 12, 191H.

Highways (§ IV C—218)—He pa irs—Oil i up—Xegtigence.\ 
Appeal from the judgment of the Court of Api>enl for British 
( oluml >ia, ( 1918), 25 B.C.R. 370 at 382. affirming the jut lgment of tin- 
trial Judge, Murphy, J., and dismissing the appellant’s (plaintiff- 
action.

The appellant's motor truck, heavily laden with goods, skidded 
on a steep street in the city respondent and was overturned and 
damage sustained, owing to the roadway having lieen oiled but 
not sanded.

The trial Judge held that the driver of the truck might, had 
he exercised ordinary can* and driven in a certain way, have 
avoided the danger; and this judgment was affirmed by the 
Court of Appeal.

On appeal to the Supreme Court of Canada, the judgment of 
the Court of Appeal was affirmed.

Apjteal dismissal.
Parmenter, for appellant; G. E. Martin, for resjxmdent.
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ASHWELL v. CANADIAN FINANCIERS TRUST Ca.
Su fire me Court of Canada, Fitzpatrick, C.J., and Davies, Idmgton,

Anglin and Brodeur, JJ. May 13, 1918.

Trial (§ III E—230)—Charge—-Misdirection—Practice and 
procedure.]—Appeal from the judgment of the Court of A])peal 
of British Columbia (1917), 2"> B.C.R. 97, maintaining the verdict 
at the trial in favour of the plaintiff (respondent).

To an action brought to recover money payable on allotments 
of shares and for calls, the respondent, executors of a deceased 
shareholder, pleaded the invalidity of his subscriptions liecause 
of his mental incompetence when they were procured and because 
of alleged misrepresentations then made to him. On the trial 
lioth issues were submitted to a jury. In charging the jury the 
trial Judge said: “One or both of these defences may lie true, 
but they cannot lioth l>e true. If he were mentally incompetent, 
then the question of misrepresentation would not arise at all.” 
The jury returned a general verdict for the plaintiff. The defend
ant moved to set aside the verdict and for judgment dismissing 
the action, and alternatively for a new trial on grounds of mis
direction. The trial Judge gave judgment in accordance with the 
verdict and the Court of Ap))cal affirmed this judgment.

On appeal to the Supreme Court of Canada, the judgment 
of the Court of Appeal was reversed and a new trial was ordered, 
with costs of this Court and of the Court of Appeal, the costs 
of the trial to abide by the result.

Appeal allou'ed.
C. W. Craig, for appellant.
G. //. Darrell, and J. A. Ritchie, for respondent.

MERCHANTS BANK OF CANADA v. HAGMAN.
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, 

Anglin and Brodeur, JJ. October tl, 1918.

Taxes (§ III B—119)—Co-owners—Xotice of assesstnent to one 
only—Sufficiency—Town Act, Alta. S. 1911-12, ch. 2, secs. 301, 
302, 317.]—Apjieal from the judgment of the Supreme Court of 
Alberta, Appellate Division (1918), 13 Alta. L.R. 293, reversing 
the judgment of Hyndman, J., at the trial, and maintaining the 
respondent’s (plaintiff’s) claim on an interpleader issue.

CAN.

s. c.
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The respondent claimed to he the owner of certain goods ii, 
the Queen’s Hotel, Yegreville, as purchaser from the town at :i 
sale on a distress for taxes, and the ap]M>llant, as chattel mortgage* 
and as execution creditor of the owners of the goods, contested tin 
respondent s claim on grounds of irregularity in the assessment and 
tax proceedings. The Queen’s Hotel was the property of three 
persons, only one of them, one Cyre, the manager, living in 
Yegre ville. The assessment and tax notices were addressed to the 
Queen’s Hotel only and were received by Cyre only. The tax* - 
I wing unpaid, the town under a distress seized and sold the contents 
of the hotel to the respondent.

The trial Judge was of opinion that the notice given was not 
in accordance with the Town Act, 2-3 < '.<h> Y. 1911-1912 (Alt:* 
eh. 2. but his judgment was reversed by the Appellate Division.

On the appeal by the defendant to the Supreme Court of 
Canada, the Court, after hearing counsel for both parties, reversed 
judgment, and, at a subsequent date, dismissed the appeal with 
(‘osts- A ppeal dismissed.

A\ Ü. Made.an, for appellant ; IV. /,. Scott, for resjMmdent.

OCEAN ACCIDENT AND GUARANTEE CORPORATION v. LAROSE
Supreme Court of Canada, Davies, C.J., and ldington, Duff, Anglin 

and Brodeur, JJ. November IS, 191S.

Debtor and creditor (§1—1 )—Judgment Release—Bond.J 
Ap|>enl from the judgment of the Supreme Court of Alberta. 
Appellate Division (1918), 13 Alta. L.R. 187, reversing the judg
ment of Ives, J., at the trial and maintaining the respondents' 
(plaintiffs’) action.

The respondents, three in number, obtained a judgment 
against two defendants; and two of the joint judgment creditors 
entered into an agreement with one of the judgment debtors 
in settlement of the amount of the judgment. The third judg
ment creditor obtained, on the face of the document, no interest 
in such agreement, following which an appeal by the judgment 
debtors was discontinued. The present action was subsequently 
brought by the judgment creditors, the present respondents, 
against the appellant upon a l>ond given as security for the judg-
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ment in the first action amt the apixdlant relied upon the altove 
agreement as a releast1.

The trial Judge held that the execution of this agreement 
by two of the three joint judgment creditors or partners con
stituted a releast1 at law and he dismissed the action with costs. 
The Appellate Division held that, although there was no allegation 
or evidence of intent to defraud, it would lx- unjust and inequitable 
to hold the third joint creditor bound by such agreement.

On the appeal by the defendant to the1 Supreme Court of 
Canada, the Court, after hearing counsel for both parties, reser
ved judgment, and, at a subsequent date, dismissed the appeal 
with costs.

Appeal dismissed.
Chrysler. K.C., for appellant.
Woods, K.C., for respondent.

JONES & LYTTLE v. MACKIE.
Supreme Court of Camilla, Fitzpatrick, C.J., ami Iilington, Anglin 

and Brodeur, ./,/. March II, 1918.

Contracts ( § IV A—315)—Stoppage of work—Owner's lack 
of funds—Contractor's claim for damages—Guarantee as to cost 
not exceeding estimate—Fraud—Practice and procedure—Pleading 
—Amendment of defence on appeal—Allowance of.\—Ap]x*al 
from the judgment of the Supreme Court of Allierta, Appellate 
Division, [1917] 3 W.W.R. 1021, reversing the judgn ' Stuart, 
.1., at the trial and dismissing the appellant’s (plaintiff's) action 
with costs.

The respondent, desiring to erect a large business building, 
made an agreement in writing with the appellant that the cost 
would be 8189,000, with the condition that if the estimate was 
exceeded the appellant would pay to the respondent 20% of the 
excess and if the cost fell l>elow the estimate, the appellant should 
lx* paid 20% of the sum thus saved, it lxnng agreed that 815,000 
would lx* paid at all events. After the appellant had done about 
850.000 worth of work, the construction was suspended owing 
to the respondent’s lack of funds, and $5,000 had then been paid 
to the appellant by the respondent. Later on the respondent

CAN.
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advertised for tenders for the continuation of the works according 
to new plans and specifications; and the new contract was not 
given to the appellant.

The appellant claimed damages for breach of contract ; and 
the respondent contended that the contract had been rescinded. 
The trial Judge awarded the appellant S10,000 subject to a refer
ence to the Master to ascertain whether the costs of completing 
the contract would have exceeded or been less than $189,000. 
The Appellate Division reversed this judgment and found thru- 
had lieen fraud on appellant’s part which vitiated the contract, 
although then* had never l>een any such defence pleaded or alleged 
during the trial or in the notice of apjical.

On the ap]>eal by the plaintiff to the Supreme Court of ( anada, 
the Court, after hearing counsel for both parties, reserved judgment, 
and, at a subsequent date, allowed the appeal with costs.

Appeal allowed.
(r. F. Henderson, K.C., and J. A. Wright, for ap]w»llan .
A. II. Clarke, K.C., for respondent.

SHARP CONSTRUCTION Co. v. BEGIN.

Supreme Court of Canada, Fitzpalrich, C.J., and Davies, Idington,
Duff and Anglin, JJ. March 11, 1918.

Master and servant (§ II B—185)—Cog-wheels of engine 
uncovered—Skilled engineer in charge—Accident—Damages—Negli
gence.]—Appeal from the judgment of the Court of King's Bench 
(Que.) (1917), 26 Que. K.B. 345, reversing the trial judgment 
and maintaining plaintiff’s action. Reversed.

The appellant was in the employ of the company appellant 
as engineer. The engine was oj>erating a certain numlier of cog
wheels. These cog-wheels were not covered. It was proved that 
the appellant was a skilled engineer who was looked to to have the 
machine in proper order. The accident occurred when the 
appellant tried to clean a friction pulley near the cog-wheels, 
while in motion, by holding a rag against it.

The trial Court dismissed the action with costs. The Court 
of King's Bench reversed this judgment, Cross, J., dissenting,
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holding that there was contributory negligence and condemning
the appellant to pay $2,400 to the respondent. S. <’.

On appeal to the Supreme Court of Canada, after hearing 
counsel on behalf of both parties, the Court reserved judgment, 
and, on a subsequent day, allowed the appeal with costs, ldington,
J., dissenting. Appeal allowed.

F. Hoy, K.C., and G. //. Montgomery, K.C., for appellant.
Belleau, K.C., and AUeyn Taschereau, K.C., for respondent.

FERRING v. TARRABAIN.
Supreme Court of Canada, Fitzpatrick, C.J., and ldington, Anglin 

and Brodeur, JJ. March 25, 1918.

Landlord and tenant (§ II B—10)—Agreement to build 
suitable house—Damages—Cancellation of lease.]—Appeal by 
defendant from the Supreme Court of Alberta, 35 D.L.R. 032, in 
an action for breach of contract.

The respondent prayed by his action for a declaration that a 
certain building occupied by them was not the building called for 
by the agreement and least* entered into by him and the appe hint; 
and he claimed damages.

The trial Judge found in favour of the defendant appellant; 
but the Appellate Division maintained the respondent’s claims, 
with the right to the appellant to elect for a new trial.

On appeal by the defendant to the Supreme Court of Canada, 
the Court, after hearing counsel for both parties, reserved judg
ment, and, at a subsequent date, dismissed the appeal with costs.

Appeal dismissed.
C. H. Grant, for appellant ; J. H. Lovell, for respondent.

ETTINGER v. ATLANTIC LUMBER Co.
Supreme Court of Canada, Davies, C.J., and ldington, Anglin,

Brodeur and Mignault, JJ. A/tril 9, 1919.

Deeds (§ II C—31)—Trespass—Title U) land—Onus—Proof 
of title.]--Appeal from a decision of the Supreme Court of Nova 
Scotia (1917), 36 D.L.R. 788, 51 N.S.R. 523, reversing the judg
ment at the trial in favour of the plaintiff.

45—52 D.L.R.
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Tin- appellant brought action for tres])ass on his land ami 

cutting and hauling away of timlx-r. The lots of the two partie 
are adjoining and both claim title through different grantee- 
under grants made in 1817. In the grants the lands are described 
by reference to marks on the ground which have disapi>earcd

The plaintiff failed to establish the northern line of his lot. 
but the trial Judge found that the southern line was proud 
and with that he was able to identify the whole lot. His judg
ment for the plaintiff was, however, reversed by the full Court 
which held that he was in error as to the starting |xiint of the 
southern line and dismissed the action.

The Supreme Court of Canada after hearing counsel and 
reserving judgment dismissed the npjicul.

Apjteal dismiss)<1
Henry, K.C., and Songster, for appellant.
Palon, K.C., and Hanway, for respondents.

HALIFAX ELECTRIC RAILWAY Co. ». THE KING.

Supreme Court of Canada, Davie», C.J., and Idmgion, Anglin, 
Brodeur and Mignault, JJ. May 6, 1919.

Expropriation (§ III C—140)—Award—Special rafiie.]— 
Apjieal from the judgment of the Exchequer Court of Canada 
(1018), 40 D.L.R. 184, 17 Can. Ex. 47, awarding compensation 
for expropriation of the appellants’ land.

The land expropriated was used as a plant for generating gas 
and electricity. The appellants appealed from the award of the 
Exchequer Court claiming that it had a special value greatly 
exceeding the amount allowed.

The Supreme Court of Canada held that the award was liliernl 
if not generous and affirmed the judgment appealed against

Appeal dismissal.
Jenks, K.C., for appellants; Rogers, K.C., for respondent
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THE KING v. BRITISH AMERICAN FISH CORPORATION.

Sujireme Court of Canada, Dories, C.J., and Id i nylon, Any! in and 
Mignault, JJ., and Masten, J. ad hor. May ti, 1919.

Crown lands (§ I B—11)—Lease—Fishing rights—Void 
option for renewal—Severance.}—Appeal from the judgment .of 
the Exchequer Court of Canada (1918), 44 D.L.R. 7ôü, 18 Can. 
Ex. 230, in favour of the plaintiff (rexifondent).

The respondent was given a lease for twenty-one years of 
fishing rights in the Nelson River and other waters with an option 
of renewal at the expiration of the term on fulfilment of certain 
conditions. After the rights under the lease were exercised for 
nine years respondent was notified by the Department of Marine 
and Fisheries that it was ultra rires and void ah initio and the 
fishing rights wen* withdrawn. In an action against the Cmwn 
for loss of the balance* of the term it was conceded that, the option 
for n*newal was void and contended by the Crown that it vitiated 
the whole lease. The judgment of the Exchequer Court was 
that the option was severable and the lease good.

The Supreme Court of Canada heard counsel and reserved 
judgment. Later the judgment of the Exchequer Court was 
affinned. A ppeal dismissed.

C. C. Robinson, for appellant.
Anglin, K.C., for respondent

THE KING ?. LEE.

Supreme Court of Canada, Davies, C.J., and Idington, Anglin,
Brodeur and Mignault, JJ. June 2, 1919.

Expropriation (§11 A—84)—Identity of land—Metes and 
bounds—Plan.)—Appeal from the judgment of the Exchequer 
Court of Canada (1917), 38 D.L.R. 695,16 Can. Ex. 424, in favour 
of the defendant (respondent).

The Crown filed an information in the Exchequer Court 
claiming title to land near Windsor Junction as part of the Inter
colonial Railway. The County of Halifax, represented by the 
respondent, claimed the land as a public way.

CAN.

H (\
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By a statute of Nova Scotia the Commissioners appointed 
to expropriate land for the railway were required “to lay off 
the same by metes and bounds and record a description and 
plan thereof.” The dedication filed did not contain such des
cription, and the Exchequer Court Judge held that the plan 
attached thereto did not so describe it. He also held that if 
it did a written description was still necessary.

The Supreme Court of Canada, while deciding that identi
fication of the land by metes and bounds by reference to the plan 
would l>e sufficient, agreed with the Judge of the Exchequer 
Court, the Chief Justice dissenting, that it could not l>e so identi
fied. . Appeal dismissed.

Henry, K.C., and Songster, for appellant.
Jenks, K.C., and Mcllreith, K.C., for respondent.

THE KING v. THE “HARLEM.”

Supreme Court of Canada, Davies, C.J., and Idington, Duff, Anglin 
and Mignault, JJ. June 2, 1919.

Collision (§ I A—3)—Crossing ships—Keeping course— 
Evidence.]—Appeal from the judgment of the Local Judge of 
the Nova Scotia Admiralty District of the Exchequer Court 
(1918), 47 D.L.R. 471, 19 ('an. Ex. 41, in favour of the defendant 
(respondent).

The Government of Canada brought action against the ship 
“Harlem,” claiming damages for the loss of its ship the “Durley 
Chine” in a collision between the two vessels.

The ships were “crossing ships,” and the local Judge held that 
the “Durley Chine” having the “Harlem” on her starboard side 
was obliged to keep out of her way, and that not having done 
so she was wholly to blame for the collision.

The Supreme Court of Canada, having heard counsel and 
reserved judgment, dismissed the appeal.

Appeal dismissed
Henry, K.C., for appellant.
Jenks, K.C., for respondent.
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ACKLES v. BEATTY.
Supreme Court of Canada, Darien, C.J., and Idington, Anglin,

Brodeur and Mignault, JJ. March 17, 1919.

Brokers (§11 B—10)—Sale of land—Lapsed option—Com
mission—Quantum meruit.]—Appeal from a decision of the Supreme 
Court of Nova Scotia (1918), 40 D.L.R. 130, 52 N.S.R. 134, 
reversing the judgment at the trial in favour of the plaintiff.

A. held an option for the sale of land, his remuneration to 
lie the excess of the price obtained over 829,000. After the 
option had lapsed he introduced to the owner a purchaser of the 
land at $35,000, on terms different from those set out in the option 
and claimed the excess over $29,000 as his commission. He 
brought action for this amount which he recovered at the trial, 
hut the full Court held that lu» could only recover quantum meruit.

The Supreme Court of Canada after hearing counsel reserved 
judgment and afterwards dismissed the ap|u»al.

Appeal dismissed.
Paton, K.C., and Rurchell, K.C., for appellant.
Milner, K.C., for respondent.

LOVE v. LYNCH.

Saskatchewan Court of Appeal, Newt and* and Lamont, JJ.A., and 
Embury,./. May 3, 1920.

Specific performance (§1 A—14a)—Agreement fur note of 
land—False representation that agent for another—.Vetc agreement 
—Materiality.]—Appeal from the trial judgment in an action 
for specific performance of an agreement for sale of land.

P. H. Gordon, for appellant.
F. H. McLorg, for respondent.
The judgment of the Court was delivered by
Newlands, J.A..—This is an action for sjieeifie performance of 

an agreement of sale.
The plaintiff sold certain lands to defendant, describing 

himself as agent for one Campbell. A new agreement was sub
sequently entered into between these parties in which plaintiff 
was not so described, but the Chief Justice has held, and the evi
dence supports that finding, that the representation that he was 
the agent for Campbell in the first agreement was false, and that

CAN.

S. C
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lie did not think that the later agreement entered into between 
the partite cured the original fault. “The defendant was «till 
in ignorance of the original misrepresentation, and the further 
representations made by the plaintiff with regard to his reasons 
for obtaining the new agreement were based on his original fais' 
representation and were not true."

A misrepresentation by a person that he is contracting for a 
principal, when in fact he is acting for himself, is material whom 
the personality of the contracting party is a material element 
in inducing the contract, but where the party would lie equally 
willing to buy from any person, such a misrepresentation will 
not affect the validity of the contract. Leake on Contrai ls. 
6th ed., 328; Fettuwes v. tluydyr (1829), 1 Russ. & M. 83; Rayntr 
v. (Irate (1846), 15 M. & W. 359; Smith v. Wheatcroft (1878), 
9 Ch.D. 223.

I can see many instances where the personality of the vendor 
of speculative real estate, sold on deferred payments, may lie 
important; and particularly in a case where the party represent
ing himself as agent sells within three weeks after purchase for 
an advance of 111,250, lieing 50% more than his purchase price, 
to a purchaser who was relying upon his judgment of the value 
of the property. The defendant swears in his examination for 
discovery, put in by plaintiff at the trial, that he was so relying 
on plaintiff. It is altogether different to rely upon the valuation 
of an agent whose only interest is his commission, than on that 
of the owner who is making a profit of 50% by the sale, and 1, 
therefore, think that the personality of the owner in this ease 
was most material. There is no evidence that the contract was 
ever confirmed by defendant after the fact came to his knowledge 
that plaintiff was the owner and not the agent for ( ampbell.

The appeal should, therefore, la- dismissed with costs.
Appeal dismissed.

SORBY v. PARKER.
Saskatchewan Court of King’s Bench, Taylor, J. January tt, 19io.

Wills (§ IV-—200)—Construction—Passing of accounts by 
executrix—Conveyance of certain lands.]—Application by way of 
originating summons to have a will construed, accounts passed 
and for conveyance of certain lands.
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A. L. Gordon, for plaintiff.
IF. M. Blain, for defendant C. E. M. Parker.
E. S. Williams, for defendant J. 8. Ridgeway.
Taylor, J.:—This is an application under originating sum

mons to have the will of Martini Frances Sorliy, the plaintiff's 
deceased wife, construed, to require the defendant Mrs. Parker 
as an executrix of the will to pass her accounts, ascertain w hat 
claims she may have against the estate, for directions respecting 
legacies, and, on the application of the plaintiff, for a direction 
that the defendant Mrs. Parker convey a certain quarter section 
of land to him.

Martha Frances Sorliy died on August 7, 11108. Her estate 
consisted of: (a) The alleged indebtedness of her husluuid to her; 
(b) an interest as purchaser under agreement in the northeast 
of 27-21-23, west 2nd; (c) some other lands and )>ersonal projierty 
specifically devised and liequcathed in the will. The plaintiff 
and Mrs. Parker were appointed executor and executrix. The 
will was probated on January 7, 1911, on the application of the 
plaintiff and Mrs. Parker.

The most serious trouble lietwcen the parties is that arising 
out of the disposition made in the will of the quarter-section. 
There is a legacy to the two defendants of $700 charged on the 
quarter section. “The remainder of the said property to lie 
my husband’s for his life-time, after all expenses incurred for me 
and by me has been paid out of said property; at my husband's 
death said property to lie divided equally Ictween the Church 
Missionary Society of the Church of England, and the Church of 
England's Missionary Work in the Northwest Territories.” 
There is no residuary devise.

At the time of her death consiilerable sums were owing by 
Mrs. Sorliy to her vendors on the agreement of purchase-. Mrs. 
Parker advanced these moneys; some of them have lieen returned 
to her by the plaintiff. To secure the payments made by Mrs. 
Parker the title to the quarter section issued in her name. Now 
the plaintiff (life tenant), claiming that he has purcliasisl the 
reversionary interest, and that the legacy of $7.50 has abated 
by reason of deficiency of assets, that the interest of the testatrix 
in the quarter section at the time of her death was of no value, 
has made an agreement to sell the quarter section and has demanded

SASK.

C. A.
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of the defendant Mre. Parker, his co-trustee, that she join in 
conveying the land to the purchaser. Counsel for Mrs. Parker 
has objected that whilst there is a liodv to take the gift to the 
Church Missionary Society of the Church of England their 
is none to take it for the Church of England Missionary Work 
in the Northwest Territories, and, therefore, the plaintiff cannot 
without more, release Mrs. Parker as trustee. The affidavit of 
the plaintiff sets out that he has arranged for the purchase of 
the interest of the said society represented and controlled by the 
Synod of the Diocese of Qu’Appelle. 1 find that the “Missionary 
Society of the Church of England in Canada" is incorporated In 
special Act of the Dominion Parliament. 3 Edw. VII. 1903. 
ch. 155 (Dom., vol. 2), as “A Society . . . consisting of 
all the members of the said church for the general missionary 
work of the said church.” It would apjiear very clear that this 
body corporate is entitled to the gift to the Church Missionary 
Society of the Church of England.

The Act in question purports to be passed on the prayer 
of the body representing all the members of the Church of England 
in Canada, and as it consists of all the members of the said church, 
for the general missionary work of the said church, it would 
appear to logically follow that the same corporation has charge 
and control of the Church of England missionary work in the 
Northwest Territories, and would be entitled, by virtue of the 
Act and the canon which is incorporated as a part thereof govern
ing the Society, as the proper representative of the Church of 
England in Canada, to the gift for the Church of England Miss
ionary Work in the Northwest Territories, clothed, of course, 
with the trust to use it for the purpose directed. It may lie 
that the Synod of the Diocese of Qu’Appelle acts for and on behalf 
of the Missionary Society of the Church of England in Canada. 
This is not shewn in the material. Mrs. Parker, as trustee 
under the will, would not lie justified in joining in a convey
ance until it is shewn that there is a release from the Missionary 
Society of the Church of England in Canada.

As to the abatement of the $750 legacy, there is nothing in 
the material whatever which would justify such a conclusion, 
and it seems to me late in the day for the life-tenant to so con
tend. The legacy is the first charge on the land in question
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and it is only subject to this charge, and “after all excuses 
incurred for the testatrix and by her have been paid out of said 
property” that the plaintiff takes his life interest. He has Ireen 
in actual possession of the land and in receipt of the rents and 
profits thereof without accounting to anyone, since the death 
of the testatrix, for over 11 years. It must be borne in mind 
that as executor it was his duty to provide for the payment of 
the $750 legacy. If the legacy abates! for insufficiency of assets, 
as it is a charge prior to his own claim as life tenant, it necessarily 
followed that the devise to him also abated. It was stated by 
counsel that by way of compromise he was acquiring the interest 
in the reversion from the missionary society for $300. It would 
seem to me to follow that for him to claim an interest as life- 
tenant, or as purchaser of the reversion for valuable consideration, 
admits that the legacy could not abate; and the conclusion I 
arrive at is that the fact that he as trustee has permitted himself 
as life-tenant to remain in possession for so many years, set up 
a claim as life-tenant, and now as purchaser of the reversion 
for valuable consideration, estops him from contending that the 
liequest of $750 abated for deficiency in assets. His acceptance 
of the life tenancy is consistent only with an understanding 
that he would protect a prior charge which as trustee he was bound 
to protect. In the contention, therefore, that the legacy has 
abated the plaintiff must fail on the admissions of fact made by 
him.

There is a further bequest in the will of "the one thousand 
dollars 1 have lent my husband to be paid to my sister and brother 
on the death of my husband.” The husband denies by affidavit 
filed that there ever was such an indebtedness. Mrs. Parker 
claims that not only was there such an indebtedness but that 
it has lieen paid; that the sum of $1,000 paid to her by the plaintiff, 
and for which receipt was given, was paid in settlement of this 
indebtedness. I do not think that I should hold that the receipt, 
even if it bears that construction—as to that I express no opinion— 
would necessarily estop the accepter of the receipt. This is 
not a matter to be determined in originating summons. In view 
of the repudiation of liability by the husband, even if the legacy 
be not payable until his death, the parties would be justified in 
commencing action for a declaratory judgment. I do not think

SASK.
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it is a matter which should be determined on affidavit evidence 
on the return of an originating summons.

The accounts of the estate have never been passed. In 
the endeavour between Mrs. Parker and the plaintiff to adjust 
matters between them Mrs. Parker has furnished an account 
in which she claims for disbursements 12,873.58. Of this state
ment, as shewn by the plaintiff’s affidavit, he disputes the two 
items therein in reference to the legacy of 1750 with which I 
have already dealt and found against him, and four items of 
110,1119.58, ISO, and 1100 for legal expenses paid by Mrs. Parker. 
Unless there has been some litigation or unusual proceeding 
the amount would seem much more than should have been paid 
for any legal services rendered in connection with the estate. 
She should pass her accounts, but she is met with this difficulty, 
that the solicitor to whom these moneys were paid is now dead. 
Apparently, she has not his itemised bills and is somewhat at 
a loss to know for what the money was paid; those in charge of 
the solicitor’s estate are unable to assist her, according to her 
counsel’s statement. But, unfortunate as that may be, these 
circumstances will not justify her in charging the amount so 
paid to the estate. Ordinarily, on passing accounts, the Surro
gate Judge simply refers such legal bills to the proper officer 
to be taxed, and the amount as taxed is allowed. If Mrs. Parker 
is unable to bring in any solicitor’s bill to be taxed these amounts 
should be cut down to the fees and disbursements provided in 
the Surrogate Court tariff for the services which would appear 
necessary to have been performed in taking out probate.

As the plaintiff is desirous of having the estate wound up 
without further delay, Mrs. Parker should forthwith bring in 
and pass her accounts in the Surrogate Court and have the amount 
to which she may be entitled definitely fixed, as well for moneys 
advanced by her and expenses incurred by her as for her com
pensation, so that the plaintiff should not be unreasonably delayed 
in his desire to have the estate wound up. As Mrs. Parker’s 
counsel intimated that it was only by reason of the circumstances 
mentioned that she had refrained from passing her accounts, 
and that she was quite willing to do so, I will not now make 
an order requiring her to account but will enlarge the application 
for two months, when the parties may speak to the matter again,
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and any party may at any time have leave to apply for further 
directions.

As to costs, in his contention as against the defendant John 
Samuel Ridgeway I think the plaintiff has completely failed, 
and he should pay the costs of the said John Samuel Ridgeway 
forthwith after taxation thereof. As let ween the plaintiff and 
the defendant Mrs. Parker, as at present shewn, loth are some
what at fault. In his main contention the plaintiff has failed. 
1 make no order as to costs of the plaintiff or the defendant Mrs. 
Parker at the present time. Judgment accordingly.

McMillan v. Canadian northern r. Co.
Saskatchewan Court of Appeal, Haultain, Lamont, J.A.,

and Bigelow, J. May 8, 1980.

Discovery and inspection ($ IV—20)—Contract of hiring 
—Further and better particular» of—Object of—Rule 148—Sur
prise.]—Appeal from a Judge in Chambers ordering plaintiff 
to furnish further and lietter particulars of a contract of employ
ment. Reversed.

D. Campbell, for appellant.
C. A. Ferguson, for respondents.
The judgment of the Court was delivered by
Lamont, J.A.:—This is an appeal from a Chambers order 

directing the -damtiff to furnish further and better particulars 
of the contract if hiring under which he alleged he was in the 
employ of the der indents.

The plaintiff was a locomotive fireman on one ofthe defend
ants’ engines, and was injured while on duty as a result of a 
collision between the locomotive and certain railway cars. For 
this injury he has brought this action, and claims damages on 
the ground that the collision was due to the negligence of the 
defendants.

In his statement of claim (para. 3) the plaintiff alleged that 
on or about November 12, 1918—the day of the accident— 
he was employed as locomotive fireman on one of the defendants’ 
engines operating at Rainy River, in the Province of Ontario. 
The defendants filed their defence, and then served a demand

SASK.
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for particulars of the contract by which the plaintiff was employed 
as alleged in paragraph 3 of the statement of claim. In answer 
to this demand the plaintiff said:

1. Some time during the month of October, 1911, the plaintiff made 
application for employment to the defendant in its engine service upon the 
usual form of application supplied by the defendant and entered the service 
immediately thereafter.

2. The plaintiff further says that he has not a copy of the said application 
for employment.

3. The plaintiff further says that his rates of pay, hours of duty and general 
conditions of his employment are contained in a small book entitled “Canadian 
Northern Railway Company Rates and Rules of Pay for Engineers and 
Firemen” and that the said book is set forth in the plaintiff’s affidavit of 
documents and marked as an exhibit thereto.

The defendants moved for further and better particulars. 
The Master in Chambers dismissed their application, but. on 
appeal to a Judge in Chambers, the Master’s order was reversed 
and the plaintiff ordered to furnish particulars of 
where the contract was entered into, whether the application referred to in 
the particulars already furnished was accepted by the defendants, whether 
it was in pursuance of such application and its acceptance that the plaintiff 
entered the defendant’s service, also the pages of the book referred to in the 
particulars already furnished, which contain the particulars relied on.

“The object of particulars is to enable the party asking for 
them to know what case he has to meet at the trial, and so to 
sate unnecessary expense and avoid allowing parties to be taken 
by surprise.” Odgers on Pleading and Practice, 8th ed., page 
184.

The Court will order particulars where necessary. Rule 
148.

In Rat Portage Lumber Co. v. Equity Fire Ins. Co. (1907), 
17 Man. L.R. 33, Mathers, J., at page 34, said:—

The practice is well settled that, to justify an order for particulars after 
the close of the pleadings, it must be shewn by affidavit, or otherwise, that 
they are necessary for the purpose of saving expense or preventing surprise 
at the trial. Such an order should not be made as of course.

Here the defendants filed their defence before applying for 
particulars. We have therefore to consider whether the partic
ulars demanded are necessary for the purpose of saving expense 
or preventing surprise at the trial. It was not contended that 
they would effect any saving of expense, but it was strenuously 
argued that, unless the order appealed from stood, the defendants 
miftht be taken by surprise at the trial by the plaintiff setting
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up some contract of employment other than the one indicated 
in the particulars given, and this would ap]>car to lie the view 
taken by the learned Judge in Chandlers.

With deference I am of opinion that the contention cannot 
be maintained. In answer to the defendants' demand for par
ticulars as to the contract of employment relied on, the plaintiff 
says that in October, 1911, he made application to the defendants 
in its engine service upon the usual form of application supplied 
by the defendants, and entered the services immediately there
after. Taking the demand and the answer of the plaintiff, that 
answer to my mind can have one meaning only, and that is, 
that the contract of employment relied upon was that created 
by the plaintiff’s application and the immediate entry into the 
defendants’ service, which implies that the entry was made as 
the result of the application and its acceptance. In the face 
of his answer the plaintiff would not at the trial be allowed to 
rely upon any other contract of employment. That application 
was made to the defendants on their usual form. The defendants 
do not say that it is not now in their possession. It was in their 
possession originally, and they do not claim that it has been 
lost or destroyed.

The particulars delivered in my opinion cover all that was 
directed in the order appealed from, except the place where the 
contract was made and the pages of the book of rules setting 
out the rates of pay, hours of duty, etc., for engineers and firemen; 
as to this last, the furnishing of the book containing the com
pany’s own rates and rules of pay was, in my opinion, suffi
cient. This leaves only the place where the application was 
signed.

A perusal of rule 148, and the authorities, shews that the 
particulars contemplated arc particulars of something material 
to the case of the party of whose pleadings particulars are de
manded and on which such party relies. Particulars will not 
be ordered of matters immaterial to the action, although 
pleaded.

In Gibbons v. Norman (1886), 2 T.L.R. 676, an action was 
brought against the Governor of Jamaica for wrongful dismissal 
from office of a District Judge. The defendant pleaded that 
the plaintiff was liable to be suspended by him in his “ abso-

SASK.
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Inti discretion upon sufficient cause to him appearing." The 
plaintiff demanded particulars of the sufficient eause. The 
Court held he was not entitled to them. The Chief Justice 
tainted out that it was sufficient for the defendant’s ease that 
the act was done in the exercise of his alwolute discretion, and 
that the words “upon sufficient cause to him appearing” might 
have been omitted from the pleading. They were subsequently 
struck out.

In the present case, the place where the contract of employ
ment was entered into is, in my opinion, immaterial to the plain
tiff's case. All he relies upon is the fact that he was at the time 
of the accident in the employment of the defendants. How. 
in a case of this kind, the defendants could Is- taken by surprise 
at the trial by not. knowing the place where the application was 
signed, I cannot conceive. If that application restricts or limits 
any rights which the plaintiff' would otherwise have, it is a matter 
of defence.

The appeal should therefore Is? allowed, the orde: made by 
the (’handier Judge set aside, and the order of the Master restored 
The plaintiff is entitled to his costs, Ixith Itefore us and in (’ham- 
bets. Appeal allou'ed.

GUY v. REGAN.

Saskatchewan Court of Apurât. Hauliain, C.J.S., Xeirinnit* anil 
Lamonl, JJ.A. May 3, 1930.

Set-off and counterclaim ($ I C—15)—Action for damage: 
for illegal eeizure of crop—Counterclaim for spec'fic perform -: 
of an agreement or cancellation—Application under rule 18i to 
exclude counterclaim—King’e Bench Act (Sash.)]—Appeal by 
plaintiff from the order of a Judge in Chambers reversing the 
Master’s order excluding a counterclaim. Reversed and order of 
Master restored.

A. Allan Fieher, for appellant; J. W. Hill, for respondent.
The judgment of the Court was delivered by
Lam ont, J.A.;—The plaintiff brought an action against the 

defendant for damages for illegal seisure of his crop.
The defendant in his statement of defence set up that the 

seizure was justifiable under the terms of an agreement of sale of
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the land on which the crop was grown, and he counterclaimed 
against the plaintiff and one J. I). Ablaitt, who, he saw he is 
informed, claims an interest in the land as purchaser from Guy, for 
sjiecific performance of the agreement, and, in the alternative, 
for the cancellation thereof and immediate possession of the land 
mentioned therein. The plaintiff applied to the Master in Charn
iers, under rule 185, for an order excluding the counterclaim, 
on the ground that the relief claimed therein was not a proper 
subject of counterclaim in an action of this kind. The defendant 
appealed to a Judge in Chandlers, with the result that the Master’s 
order was reversed. The plaintiff now apjieals to this Court.

The counterclaim is based on see. 24 (3) of the King's Bench 
Act, which provides that the Court and every Judge thereof shall 
have power to grant to any defendant in respect of any matter of 
equity, and also in respect of any legal right claimed by him, all 
such relief against any plaintiff as such defendant shall have 
properly claimed by his pleading, and also all such relief relating 
to or connected with the original subject of the cause or matter, 
and in like manner claimed against any other person whether 
already a party to the same cause or matter or not, who shall 
have been duly served with notice in writing of such claim pur
suant to any Rule of Court or any order of the Court as might 
properly have been granted against such jierson if he had lieen 
made a defendant to a cause duly instituted by the said defendant 
for the like purpose.

This section is taken from the English Judicature Act, 30-37 
Viet. 1873, ch. 66. In the Annual Practice, 1920, under O. 21, 
rule 11, page 370 (note), I find the following:—

The defendant may set up a counterclaim against a third person along 
with the plaintiff, provided the relief thus sought relates to, or is connected 
with, the subject-matter of the plaintiff’s claim. Hee Barber v. Hlaiberg 
(1882), 19 Ch. D. 473; Edge v. Weigel (1907), 97 L.T. 447; Macdonald v. 
Logan (1905), 7 Terr. L.R. 423.

In this case, the original subject o( the cause is damages for 
illegal seizure of the plaintiff’s crop. The relief claimed in the 
counterclaim against the plaintiff and Abbott is specific per
formance of an agreement of sale of land, and, in the alternative, 
for cancellation of the agreement and immediate possession of the 
property. It will be observed that under the section it is the

SASK.

C. A.



702

SASK.

C. A.

Dominion Law Reports. |52 D.L.R.

relief that must he related to or connected with the origin'll 
subject of the cause or matter.

In Etlge v. Weigel, 97 L.T. 447, Kennedy, L.J., at page 450, 
said:—

What the defendant must do to bring himself within the subjection is 
to shew that he is entitled to "relief relating to or connected with the original 
subject of the cause or matter." It is not because he wants relief—which 
relates to the same kind of question—but it must be relief which relates to, 
or is connected with, the original subject of the cause.

In what way can it be said that the relief sought by way of 
specific [lerformance or cancellation of the agreement is related to 
or connected with the claim for damages for the illegal seizure’ 
The only connection which, on the argument before us, counsel 
for the defendant could suggest was that the agreement of sale 
had been referred to in the statement of claim. It was there 
referred to, it is true, but it was totally unnecessary for the plaintiff 
to make any reference to it; the only allegations upon which his 
cause of action depended were, that the defendant illegally seized 
his crop and that he had been injured thereby.

In my opinion it cannot be said that the relief asked for in 
the counterclaim is related to or connected with the original 
subject of the plaintiff’s cause of action.

It will also be observed that there is no allegation in the 
counterclaim which if substantiated would establish a relationship 
between the plaintiff and Abbott, it is merely suggested that he 
is a purchaser from the plaintiff. The allegation is that the defend
ant "is informed" that such is the case. For the defendant to 
say that he “is informed” as to a certain fact, is to refer to evidence 
of the fact which he may adduce, not to allege the matter as a 
fact. Schweiger v. Yineberg (1905), 15 Man. L.R. 530.

In Trekaven v. Bray, 45 LJ. (Ch.) 113, 1 Ch. D. 176, Black- 
bum, J., said, at page 115: “ There cannot be a counterclaim 
against a third party between whom and the plaintiff no relation 
exists.” And in Hopkitu v. Brown (1914), 17 D.L.R. 36, 6 Alta. 
L.R. 262, Stuart, J., in giving the judgment of the Appellate 
Division of the Alberta Court, said, at page 41 :—

Now, 1 think anything in the counterclaim which does not necessarily 
involve any relationship or connection between the added defendants and 
Hopkins (the plaintiff) should not be allowed. . . .
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And at page 42:—
It is for the defendant to make his allegations, and it is only from these 

hs they are made and stand More us, that we ean decide whether the Court 
should exercise the power given to it by the statute.

On both these grounds, therefore, the order appealed from 
should, in my opinion, l>e set aside, and the order of the Master 
restored. The plaintiff should hate his costs l>oth here and in 
Chambers. Judgment accordingly.

WALLACE v. VIERGUTZ.

Saskatchewan Court of Apinal, Haidtain, C.J.S., Lainont, J.A., and 
Brown, ('.J.K.B. May 3, 1920.

Automobiles (§ III B—221)—Collision between two cars— 
Evidence—Negligence—Liability.]—Appeal by plaintiff from the 
trial judgment in an action for <lamages resulting from a collision 
between two automobiles. Affirmed.

Avery Casey, K.C., for apitellants; E. 11'. Corner, for resjxmd- 
ent.

The judgment of the Court was delivered by
Lam ont, J.A.:—This is an action for damages resulting from a 

collision of two automobiles, one driven by the plaintiff Alexander 
Wallace, and the other by the defendant. The said plaintiff was 
driving east on 4th St. in the town of Este van, and the defendant 
was driving south on 11th Avenue. They came together a few 
feet south-west of the man-hole in the centre of the intersection. 
The trial Judge accepted the evidence of one David Reider as to 
the i>osition of the two cars just prior to the accident. Reider 
testified that when the defendant’s car was at the crossing, the 
plaintiff’s car was about opposite Leader’s store, which, according 
to the plan filed, is some 250 or 260 feet west of the man-hole. 
The distance from the crossing on 11th Avenue to the man-hole is 
45^2 feet, so that, while the defendant drove his car al>out 50 
feet, the plaintiff covered 250 feet. There was also evidence 
that the defendant was going not oxer 6 miles an hour, xvhile 
the plaintiff was driving very fast.

The defendant testified that when he got within one and a 
half or two rods of the crossing ho looked west up 4th St., that he 
saw up the street to Milnes" store, which is situated fully 100 feet

46—52 D.L.R.

SASK.

cTÂ.



704 Dominion Law Report». (52 DX.R.

SASK.

C. A.
further west than Leader’s store, and that there was no car on the 
street within that distance. The defendant then drove on south, 
without again looking up 4th Street.

The trial Judge held that the accident was the result of the 
plaintiff's own negligence in driving his car at an excessive rate 
of speed, without keeping a watch for other cars at the crossing. 
He also held that, after the collision lteeame imminent, the 
defendant could not have done anything to avoid it. He, there
fore, gave judgment dismissing the action. From that judgment, 
the ) lain! iff appeals.

In my opinion, the evidence given at the trial amply supports 
the findings of the trial Judge. It was, however, strongly urged 
upon us that, even if the plaintiff was driving at an excessive rate 
of sj>eed, he was still entitled to recover because he had the right 
of way.

Sec. 38, sul>-sec. (2) of the Vehicles’ Act, 8 Geo. V. 1917 (Sask. 
2nd sess.), ch. 42, is as follows:—

(2) Where a person operating a motor or other vehicle meets another 
vehicle at an intersection of highways, the vehicle to the right hand shall 
have the right of way.

Under this sultsection, when two vehicles approach one another 
at an intersection, a duty is cast upon the driver of the vehicle 
on the left to permit the other vehicle to pass over the inter
section first. The object of this provision is to lessen the chances 
of a collision. If a person is injured by reason of the failure of 
the driver on the left to observe the provision, such failure is 
evidence of negligence on the part of such driver, and the burden 
is on him to shew' that he was not negligent under the circum
stances. Counsel for the defendant, admitting that this burden 
rested on the defendant, contended however that it has been 
discharged. He argued that it had t>een discharged by shewing 
that the defendant’s automobile was travelling at only six miles 
an hour; that the defendant as he approached the crossing, and 
within one and a half and two rods therefrom, did look to the 
right up 4th Street, to see if any vehicle was approaching from 
that street from which danger of a collision might be apprehended; 
that, at that point, he had a view of 4th Street for some 350 feet, 
and that in that distance there was no vehicle on the streets; 
that, under these circumstances, it was not negligence on the part
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of the defendant to proceed to cross the intersection without again 
looking up 4th Street, because he knew that no vehicle1 driven at 
a reasonable rate of hjxmm! could reach the intersection before he 
could cross it.

In my opinion, this contention is well founded. When the 
defendant looked up 4th Street he was within 70 feet of the 
centre of the intersection. He was travelling at the rate of six 
miles an hour. Then1 was at that time no automobile ajypronching 
on 4th Street within a distance of about 350 feet. A car covering 
that distance so as to make a collision jxxwible must necessarily 
travel at a rate of from 25 to 30 miles jx*r hour. The municipal 
by-law provided that no motor vehicle should lie driven within 
the town at mon* than 15 miles jx»r hour. The defendant had a 
right to assume that the plaintiff would olmerve the provisions of 
the by-law and not exceed 15 miles an hour.

In Ramsay v. Toronto R. Co. (1913), 17 D.L.R. 220 at 232, 
30 O.L.R. 127 at 139, Mulock, C.J., in giving the judgment of the 
Appellate Division, said:—

Persons crossing street railway tracks are entitled to assume that cars 
using those streets will lie driven moderately and prudently. If a person 
crosses in front of an approaching ear, which is so far off that, if driven 
moderately, it cannot overtake such person, even though he do not look again 
and is injured, he is not guilty of contributory negligence: Toronto R.W. Co. 
v. GotneU (1895), 24 Can. 8.C.R. 582.

See also Toronto R. Co. v. King, [1908] A.C. 200 at 209; Doyle 
v. C.N.R. Co. (1919), 40 D.L.R. 135.

Had the plaintiff observed the requirements of the by-law 
the accident could not liave happened. The defendant having 
looked to his right, and having found that no danger was to lie 
apprehended from any vehicle approaching at a reasonable rate 
of speed, was justified in going ahead without again looking.

I agree with the trial J udge that the collision was due solely 
to the plaintiff’s reckless rate of speed and his failure to exercise 
due care. The appeal should lie dismissed with costs.

Appeal dismissed.

SASK.
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LOCKEMDGE v. REEDER.
Saskatchewan Court oj Apurai, Haultain, C.J.S., Xr aland* and 

Lamont, JJ.A. May 3, 1930.

Pleading (| I N—111)—Action jar good» sold and delivered - 
Evidence not supporting sale—Amendment to cover Conversion- 
Appeal—Return of goods.\—Appeal by defendant against an 
amendment to cover conversion in an action for goods sold and 
delivered. Affirmed.

A. G. MacKinnon, for appellant.
IT. A. Goetz, for respondent.
The judgment of the Court was delivered by
Newlands, J.A.:—This is an action for goods sold and delh - 

ered. After hearing the evidence, the trial Judge held that the 
evidence did not support a sale of the goods, but that it did 
support a conversion of the plaintiff’s goods by defendant, and 
he allowed an amendment accordingly. Against this amend
ment the defendant appeals.

If the action had originally been for conversion the evidence 
would have lieen the same. The general rule is that any amend
ment will lie made that is necessary for the purpose of determining 
the real question in controversy lietween the parties. 1 think 
the amendment was properly made.

The defendant also appeals liecause the Judge ordered a 
return of the goods or their value. This is the proper form 
of judgment in an action for conversion.

The defendant further appeals because he says the learned 
Judge erred in allowing the plaintiff the costs of action, or that 
he should have ordered that plaintiff lie allowed costs on the 
small scale, with a set off.

The value of the goods was fixed at $98.50. As plaintiff 
sued for over $100, he would only have been allowed costs on 
the small scale with a set off. In an action for conversion the 
costs would have been on the higher scale, no matter what amount 
plaintiff recovered.

The Judge ordered that plaintiff have the costs of action 
and the defendant all costs of and occasioned by the plaintiff's 
amendment. I think this order means what defendant contends 
for: that plaintiff be given the costs of the action as originally 
constituted, which would be costs on the small scale as he only
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recovered $98.50, and, as the action was raised to the higher 
scale by the amendment, that the defendant have his costs on 
that scale with a set off.

That l>eing the case, the defendant has already got what 
he contends for and the appeal should lie dismissed with costs.

Appeal dismissed.

DALRYMPLE ?. CANADIAN PACIFIC R. Co.

Saskatchewan Court oj Ap/wal, Haultain, C.J.S., Seuiands and 
Lanmnl, JJ.A. May 3, 1930.

Jury (§ I A—7)—Right to—Rule ÎS9—Notice required—King's 
Bench Act, sec. 5/.)—Appeal from a Judge in Cham lien reversing 
a Local Master granting leave to file a reply after the time had 
expired, for the purjawe of giving a notice demanding a jury. 
Reversed.

W. F. A. Turgeon, K.C., for appellant.
P. H. Gordon, for respondent.
The judgment of the Court was delivered by
Newlands, J.A.:—The Local Master made the order asked 

for, but on appeal to a Judge in Charniers he was reversed. Since 
the rule 239 requiring the demand for a jury to le served by 
defendant with his defence and by plaintiff with his reply, the 
King’s Bench Act, 6 Geo. V. 1915, ch. 10, has leen passed. This 
Act reenacts see. 50 of the Judicature Act, R.8.S. 1909, ch. 52, 
and therefore repeals the provisions of rule 239 which modified 
that section, in so far as they are inconsistent with sec. 46 of the 
King's Bench Act. By that section a party is entitled to a jury 
who gives notice to that effect to the other party fifteen days 
before the day fixed for the trial.

Plaintiff, therefore, did not need to get leave to file a reply 
in order to give jury notice. He could do so any time within 
fifteen days of the time fixed for the trial without any leave.

Sec. 51 of the King's Bench Act, which declares valid and 
effectual all rules of Court, especially excepts all those inconsistent 
with that Act, and as rule 239 is inconsistent with sec. 46 of that 
Act it is not saved by sec. 51.

As the order of Bigelow, J., struck out the jury notice, this 
appeal must be allowed with costs.

SASK.
cT.

Appeal allowed.
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NATYSZAK v. PANCHYSHYN.

Saskatchewan Court of Apurai, Haultain, C.J.S., Neuiamls anil 
Lurnont, JJ.A. May S, 1920.

Specific performance (§ I E—30)—Action for possession of 
land—Promise to convey to son—Contemplation of marriage—Death 
of son—Statute of Frauds.]—Appeal by defendant from the trial 
judgment granting poatoanion of certain lands, agreed to he con
veyed in contemplation of the marriage of the promissory non. 
Affirmed.

A. E. Pence, for appellant; D. A. Finn, for respondent.
The judgment of the Court was delivered by
Newlandb, J.A.:—This is an action by the plaintiff as adminis

trator of Nick Panchyehyn, deceased, for the possession of the 
north H-H-40-17-W 2nd meridian.

The defendant denies the plaintiff’s right to this land, and in 
his reply the plaintiff sets up the circumstances under which the 
deceased acquired the land.

Upon these pleadings the trial Judge found:—
I am satisfied on the evidence that at the time of the arrangement of 

the marriage between Nick Panchyshyn and Lena Natyszak, as she then was, 
there was a promise by the defendant to buy a farm for Nick. The witnesses 
so testify, and it is further in evidence that the defendant was anxious that 
his son should get married so that he should stay at home. The promise to 
buy a farm would of itself be too uncertain to admit of specific performance, 
but what was then uncertain has been rendered certain by the subsequent 
actions of the defendant, That is to say, he purchased the halfsection of 
land, and had the document prepared and executed by himself assigning the 
said land to the deceased. So that while the oral promise to buy a farm for 
Nick was an indefinite promise, it has been rendered sufficiently definite to 
admit of specific jwrformance by the action of the defendant by ear-marking 
the halfsection in question us the land intended for Nick Panchyshyn. It is 
true that this document was not according to the evidence delivered, but in 
my opinion that is not material, because as I have said before the real contract 
to buy this land for Nick Panchyshyn in consideration of the contemplated 
marriage which was before uncertain has been rendered certain by the pur
chase of the farm and the execution of the document and the Statute of Frauds 
is not pleaded.

I do not think it would have made any difference if the Statute 
of Frauds had tieen pleaded, the assignment of this land to the 
deceased having tieen put in writing.

In 25 Hals., page 535, par. 967, it is stated:—“An offer to make 
a settlement in the event of a marriage taking place may, by a
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marriage following such offer, become a contract binding on all 
parties concerned.”

He further states that no formal document is necessary, but, 
to enable such a mu tract to Ik» enforced, it must:—1, comply with 
the Statute of Frauds; 2, lx* a definite oiler which is turned into a 
contract by the celebration of the marriage; 3, be reasonably 
certain as to the amount and nature of the projierty to which the 
contract apples—parol evidence being admissible to explain 
ambiguities, and 4, be proved that the marriage took place on the 
faith of the offer.

The finding of the trial Judge is to the effect that these con
ditions have been complied with and that anything that was 
uncertain in the original contract was made certain by the execu
tion by defendant of the assignment of the above descrilxxl land 
to his son.

The ap)x‘al should, therefore, be dismissed with costs.
Appeal dismissed.

ROWLEY v. COOK.

Saskatcheioan Court of Appeal, Haultain, C.J.S., Neuiands and 
Lamont, JJ.A. May 3, I9t0.

Contracts ( §111 B—209)—Unlicensed architect—Agreement 
unth, for plans for a building—Xotice of cancellation to assistant— 

Communication to architect before reinstatement—Itight to recover 
for sernces rendered.]—Appeal from the trial judgment in an 
action by an architect to recover the amount of fees due for 
preparing a sketch of a building to be erected. Reversed.

L. L. Dawson, for appellant.
(!. A. Ferguson, for respondent.
The judgment of the Court was delivered by
Lamont, J.A.:—The plaintiff claims the sum of $210 for pre

paring sketch plans for a building to be erected by the defendant. 
The estimated cost of the building was $21,000, and the fee charged 
one per cent. The District Court Judge found that the defendant 
in January, 1919, employed the plaintiff to prepare plans. The 
plaintiff at the time w as not a registered architect , and did not 
become one until February 17 of that year, he having l>ecn struck 
off the roll for non-payment of fees. The Judge also found

8ASK.
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that the plana were prepared by the middle of February, and that 
after they were completed, but before the plaintiff became duly 
registered, the defendant saw one Flack, the plaintiff's assistant, 
on the street, and told him to stop work on the plans as he had 
something else in view. These findings, with which I agree, 
are supported by the evidence.

The Judge expressed the opinion that if what took place 
lietween the defendant and Flack amounted to a cancellation 
of the defendant's instructions the plaintiff could not collect, 
because he was not in good standing ns an architect prior to 
such cancellation; but he held that the conversation with Flack, 
lining a casual conversation in the street, was not sufficient to 
bind the plaintiff as a cancellation of the instructions to pre
pare plans, and that as the plaintiff subsequently delivered the 
plans when he was in good standing, he was entitled to recover. 
From this decision, the defendant appeals.

With deference, I think the Judge erred in holding that the 
conversation with Flack, in view of what subsequently took 
place, did not amount to a cancellation of the plaintiff’s employ
ment. 1 quite agree that a casual conversation between the 
defendant and the plaintiff's assistant in the street might not, 
under certain circumstances, bind the plaintiff, but in this case 
Flack not only reported the conversation to the plaintiff the 
morning after it took place, but made an entry in the plain
tiff's hook that the plans “were finisher! when Cook said stop, 
he had something else in view." From this entry I think it is 
clear that the plaintiff considered the defendant's statement 
to Flack as a cancellation of any instructions he had given: further, 
that he wisher! the record to shew that the plans hatl Itcen finished 
at that date.

We have, therefore, the plaintiff employed in the capacity 
of an architect to prepare sketch plans; the plans in question 
prepared and the plaintiff’s employment discontinued Itefore 
he liecame registered as an architect. We have also t he fact 
that the plans prepared were not accepted by the defendant. 
Under these circumstances, can the plaintiff recover for the 
work he did? In my opinion he cannot.

Sec. 29, suit-sec. (3) of the Saskatchewan Architects' Act, 
1 Geo. V. 1910-11, eh. 30, as amended by 6 Geo. V. 1915. ill. 
43, sec. 29, reads as follows:—



52 DXJL] Dominion Law Reports. 711

(3) Any |wr»on who, not being an architect and registered under this 
Act, supplies, for hire, gain, or hope of reward, plans, blueprints or specifi
cations for use in the erection, enlargement or alteration of any building not 
being built for himself or by himself as contractor for another person, shall 
be liable on summary conviction to a fine not exceeding 125 for a first offence 
and not exceeding 1100 for every subsequent offence, and he shall be incapable 
of recovering any fees, reward or disbursements on account thereof.

Had the defendant gone to the plaintiff on the day he cancelled 
his instructions to prepare plans, anti asked for and received 
the plans in question, assuming them to have been completed, 
The plaintiff would not have lieen entitled to recover, because 
he was not then an “architect registered under the Act.” If 
he were incapable of recovering his fees when his employment 
was terminated, and that was his position under the, statute, 
I do not see how he could better his position by sulisequent 
registration. It is, in my opinion, idle to contend that he 
supplied the plans after he liecame registered, for the reason 
that he was not then in the defendant’s employment as an 
architect.

In my opinion, the appeal should lx* allowed with costs, 
the judgment below set aside, and judgment entered for the 
defendant with costs. A p/xal allowed.

LILLDAL v. RUR. MUN. OF MEOTA.
Saskatchewan Court of Appui, If u attain, C.J.S., Newtand* and 

Lamont, JJ.A. May S, 1920.

Sale (5 II C—36)—Seed oats—Municipality authorized to 
sell to resident farmers—Sale to non-resident—Expression of opinion 
as to quality—Warranty—Consideration.]—Appeal by defendant 
from the trial judgment in an action for damages for breach of 
warranty. Reversed.

P. H. Gordon, for appellant.
T. D. Brown, K.C., for respondent.
The judgment of the Court was delivered by
New'lands, J.A.:—The above named municipality passed 

a by-law under the authority of the Municipalities Seed Grain 
Act, 1917, 8 Geo. V. (Sask., 2nd Sess.), ch. 47, authorising the 
municipality to advance seed grain on credit to resident fanners 
within the municipality who, owing to bad crojïs or other adverse

47—52 D.L.*.
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conditions, were unable to procure the name, to borrow money 
for such purpose and to secure the price of all seed grain sold 
by promissory notes and registered seed grain liens. The plain
tiff, who was not a resident of the municipality, saw the secretary- 
treasurer, Mr. Thompson, and told him he wanted to buy seed 
oats, and he says he purchased seed oats from the defendant 
in February, 1919. He got the oats and paid for them on March 
24. At the time he 1 ought the oats, he says Thompson told 
him they were good oats, but as the municipality had not yet 
received the oats this could not have lieen any more than an 
expression of opinion. At the time he received the oats, he says 
Thom]ieon told him the oats germinated 97 per rent. This 
lieing after the time he says he I ought these oats, it could not 
be a warranty, as there was no new consideration for it.

Plaintiff sowed these oats and found they were not good 
seed oats, the greater part of them not germinating. He brought 
this action for damages.

The trial Judge found that the contract to sell the oats to 
plaintiff was ultra rire» of the municipality and he could not, 
therefore, recover damages, but he held he was entitled to get 
his money Itack. He apparently bases this judgment on the 
following finding:—

I find the secretary-treasurer of the defendant municipality represented 
that the oats sold to the plaintiff had a germinating capacity of 97% and was 
aware of the purpose for which the plaintiff intended to use them, namely, to 
seed his land.

The oats had a very low germination and were totally unfit and useless 
for seed purposes.

The plaintiff paid the defendant $100 for these oats.
Under these circumstances I am of the opinion that the plaintiff is entitled 

to recover back the money so paid to the defendant and I so hold .
It is difficult to say from this finding whether the Judge held 

that defendants had actually warranted the oats to be good seed outs 
that would germinate 97%, or that there was an implied warranty 
of fitness because the defendants were aware of the pur]Kisc 
for which plaintiff intended to use them.

The plaintiff, in my opinion, can recover on neither ground. 
As to the statement of Thompson Iteing a warranty, 1 have already 
said that plaintiff swore be I ought the oats in February and 
it was in March Thompson told him the oats would germinate 
97%, and as to the implied warranty, the defendant was not
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a dealer in oats, but was only authorised to supply oats to resi
dents of their own municipality, and therefore suli-sec. 1 of 
sec. 16 of the Sale of Goods Act, R.8.S. 1909, ch. 147, would not 
apply.

1 am of the opinion that there was never any warranty in 
this case. “It depends upon the construction of the contract 
whether any statement made with reference to the goods is a 
stipulation in the contract, living a condition, or a warranty 
only, or whether it is an expression of opinion, or other mere 
representation not forming part of the contract." 2f> Hals, 
page 149, para. 276.

The defendants were not selling oats to parties outside their 
municipality. Plaintiff went to them to buy, and anything 
said by Thompson at that time could only Is- an expression 
of opinion, as he certainly was not authorised to warrant the 
oats to a non-resident of the municipality. It was simply a 
sale of oats without a warranty, and, as plaintiff got the oats 
and paid for them, he cannot recover from defendant cither 
damages or the price paid, liccause the oats were not of the quality 
he expected.

It is unnecessary to consider the question of ultra vires which 
was argued by Mr. Brown, liccause, even if the transaction 
was within their powers, they would not lie liable under the facts 
in this case.

I would allow the appeal with costs.

SASK.

C. A.

Appeal allowed.
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