MARRIAGE WITH DECEASED WIFE'S SISTER.

In view of the recent change iu the law of England it will be
of interest to refer to an article on this subjeet which appeared
in our columns two years ago (ante, vol. 41, p. 345), where it was
discussed at some length.

The contest between the Lords and the Commons has at
length been concluded by a victory for the latter and for those
who for years have sought to legalize marriage between n man
and his deceased wife’s sister. As our readers are aware the law
now passed in England has been in force in this country since
1882. :

The enactment as it now appears in the Revised Statutes of
Canada, 1906, ¢, 105 (which is an epitome of 45 Viet. ¢. 42 and
53 Viet. e. 36) is thus expressed: ‘A marriage is not invalid
merely because the woman is a sister of a deceased wife of the
man or 2 daughter of a sister of a deceased wife of the man.”

This provision now appears in its proper place in the statute
hook, not hidden away as it was in the revision of 1546 as an
Aect which was ‘‘not considered a proper Act to be consolidated.”
This has already been remarked upon as odd on the part of the
revisers; but whatever was the cause of -this the opposition to
the change both here and in England came from the clergy of
the Churches of England and of Rome. It may be noted that
there is-no legislation as to the marriage of a widow with her
deceased husband’s brother, possibly for the reason suggested
in the article referred to at page 356. :




CANADA LAW JOURNAL,

The subject matter of the judgnent delivered by the Chan-
cellor of Ontario referred to in RBe Solicitor, post p. 575 is
of much interest to the profession. A corvespondent takes ex-
ception to the coneclusion arrived at, but we cannot, of course,
without & full understanding of the faots and reasons given by
the learned Chancellcr for his decision, eriticise his findings.
But assuming that these are in accordance with the existing
state of the law as to costs between solicitors and clients, the
thought arises whether the ancient law of champerty is entirely
in keeping with the business relations and soeial conditions
existing in the beginning of the 20th century. It has been, and
often is a hardship on clients to prevent an agreement whereby
the solicitor ig to share with the elient in the proceeds of a liti-
gated claim as compensation for services rendered. A poor
man may thus be prevented from recovering a claim to which
he is justiy entitled. 'The subjeet, however, is a large one,
and «.ny change in the law could only be made after careful
consideration, and ‘ascertaining, as far as possible, the result in
other countries of a change in the old law of England to one
which many contend is a more beneficial system and more in
aceord with present conditions. We should be glad to hear from
some of our subscribers as to their views on this subject.

According to the Law Times a remarkabie feature of the
legislation in England of the last twenty years is the manner
in which it has resulted in the separation of the law of Englrud
and Ireland. Common law and equity, of course, form the basis
of the law in both countries, but the statute law of the two
countries is drifting farther and farther apart. An evidenae
of this development is the fact that English text books are becom-
ing less useful in Ireland than they formerly were. That such
a retrograde movement in matters sppertaining to jurisprudence
should take place in the twentieth century is curious, and it
would seem to be only possible in the case of the *‘sister king-
dom’ and that for a reason well understcod by those who live
there, but which apparently is impossible of remedy.
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It has been the complaint in England for years past that
the administration of justice there is in a very unsatisfactory
condition, and that considerable changes must. be.made and- -
more money spent if the country is to have speedy and efficient
justice. The Attorney-General has promised that the many re-
forms suggested in the recent debate on the subjest as being
necessary will be taken into consideration and it is thought that
the evils may to a great extent be remedied by the inorease in
the number of their judges and the remodslling of their cir-
cuit system. As a Court of Criminal Appeal has been decided
upon, that will impose further serious duties upon the Bench
and will, it is supposed, occupy the time of at least three judges.
As a preliminary the House of Commons has passed a motion
praying His Majesty to appoint an additional judge for the
King’s Bench Division.

-

THE POWER OF APPELLATE COURTS TO CUT DOWN
EXCESSIVE VERDICTS.

The action of many of our Appellate Courts m cutting down
verdiets of juries as excessive is worthy of careful consideration.
It would seemthat, in the connection many of our Courts have
alinost lost sight of the underlying maxim of our jury system
that ‘‘ Ad questionem facti non respondent judices, ad questionem
Juris nen respondent juratores.’’ That this maxim is not of
universal application was eclearly pointed out by Professor
Thayer.! That it did apply in the case of verdiets rendered by
Juries, where the element of passion or prejudice was not shewn
to have entered, and no mistake of law alleged, was unquestioned
until the lust few years. Theoretically the power of the Courts
in this respect is the same to-day, unless changed by statute, asg
it was a century ago. The change that has taken place in prac-
tice is well illustrated by exstracts from decisions rendered at
different periods in our judicial history. In the case of Town-
send v. Hughes,' decided in the time of Charles I, a new trial

i #Preliminary Treatise on Evidence at the Common Law,” o 5.
83 Mod, 180, )
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'was demanded on the ground that excessive damages had been

given, It was refused, otie of thie judges remarking, ‘‘Suppose
the jury had given a seandalous. verdiet for the plaintiff as a

" penny damages, he could not have obtained a new trial in hopes

to inereass them ; neither shall the defendant in hopes to reduce

" them.”” In a New York case decided in 1812, the Court stated

that, ‘‘Unless the damages are so outrageous as to strike every
one with the enormity and injustice of them, and so as to induce
the Court to believe that the jury must have acted from preju-
dice, partiality or corruption, we cannot consistently with the
precedents, interfere with the verdict.”’ The rule here laid down
was followed unquestioningly until the last few years. The
modern tendency is illustrated in a reecent Washington case!
where the Court cut down the verdict, remarking that, ‘‘a duty
devolves upon the Coyurt to vestrain juries from awarding verdicts
unnecessarily large.”” No claim was made that the jury had
been actuated by passion or prejudice. The old rule was likewise
pared down by the California Courts until, according to one case,
it is suffieient to justify a remission of part of the damnages given
by a jury if the evidence is *‘very clear’’ that un excess has
been given. The Supreme Court thus sets up its opinion as to
what is a proper verdict against the opinion of the jury, and
declares its intention of overruling the opinion of the jury when-
ever there is a substantial disagreement, The Court considers,
not what verdiet ‘‘might’’ be given by reasonable men, but what
verdict ‘“ought’’ to be given. The fallaoy of this was pointed
out by Lord Halsbury in an English case some years ago.! If
the objection ‘s made that passion or prejudice must be shewn
the Court will reason thus: ‘“We have examined the evidence
and conelude that the verdict given is excessive. Therefore, the
jury must have heen influenced by passion or prejudice to render

S Qoleman v. Souihwiock, 0 Johns, 45, 8 Am. Dee. 453 doe. Coffin v,
Coffin, 4 Mass, 1; Collins v. Council Bluffs, 32 Town 324.

tHart v. Cascade Lumber Co., 39 Wash, 278,

' Prabing v, Oal, Nav. & Imp. Co., 85 Pac. 478. {Not reprinted in full
in Cal. Reporta).

* Metropolitan R, Oo. v. Wright, 11 App. Cases 152,
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such a verdiet.”” In many cases the necessary loment of passion
or prejudice is absolutely disregarded by the Appellate Court.
It will merely consider the evidence, and if it econcludes that
the araount of damages given by the jury is excessive, will pro-
ceed to cut it down.' A distinction is often made between exces-
sive verdicts rendered by mistake and those rendered under
the influence of possion or prejudice.’ It is claimed that an ex-
cessive verdict may be honestly rendered by a jury, and that
where such is the case, the Appellate Court may require a re-
mittitur or allow a new trial. Where the damages are liquidated,
such a distinetion may rightfully be made. But where they are
not liquidated and no mistake of law is alleged, the only ground
on which the Court can require a remittitur is that it disagrees
with the jury in regard to the weight to be given to the evidence.
This however is not sufficient to ju- ify the intervention of the
Court. The power to interfere with the verdiet of the jury in

. such a case does not belong to it unless expressly given by statute,

This class of cases was entrusted to juries for the very reason
that their opinion was regarded as more valuable than the opinion
of a Court., Where passion or prejudice is shewn to have actu-
ated a jury in rendering a verdiet, even though the damages are
liquidated, some Courts will attempt a calculation at the part
that such factor has played, and will eut down the verdiet accord-
ingly.” The same objection exists to such action that was men-
tioned in the former case. The verdict of a Court is substituted
for the verdiet of a jury. The additional and more vital objec-
tion exists that if passion or prejudice is found, the verdiet is
vitiated, that the discovery of one of those elements ipso facto
nullifies the verdiet and renders it ineapable of lawful ratifica-
tion, even in part. An interesting answer was made to thig ob-
jeetion by a Tennessee Court. It was there held that if a redue.

', Ohicago & N, W. R, Co. v. Jeckson, 55 111, 128,
' Cf. Gallamore v. Olympia, 3¢ Wash. 380.
*Ene, of Pl, & Pr,, vol. 18, p. 144,

®Prow v. Village of White Bear, T8 Minn. 432, 80 N.W. Rep, 1117;
Bazter v, C. & N. W. R. Co., 104 Wis. 307, 80 N.W. Rep. 844
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tion in the verdict was made with tbe assent of the plaintiff,
that the verdiet was thereby ‘‘purged of its taint.’™ But if pas-
sion or prejudice actuated the jury in the formation of its ver-
dict the Court has no right to attempt such caleulation as to the
part played by those elements, and frame a verdiet accordingly.
As was said in a Missouri case,” the Court has ‘‘no scales by
which it can determine what portion is just, and the result of
reason, based upon the evidence and what part is poisoned by
préjudice and passion.”’

The real reason for this tendency on the part of our Appel-
late Courts to reduce verdicts, is expressed by Justice Marshal,
of Wisconsin, that it should be taken as indicating that ‘“‘our
jurisprudence is still developing towards the ideal of perfection
where the administration of the law is truly the administration
of justice,”’ and not as ‘‘a tendeney to narrow or invade the
functions of the jury.”” The objections of law and logic are,
however, only nverridden by such a justification. A disclaimer
of any intention to invade the provinee of the jury does not do
away with the facts in the case,

The proper action to take would be to adhefe to the law! as
it exsts until a formal change should be made, This echange has
been made in several states upon the refusal of the Supreme
Court to reduce verdicts without authority for so doing.”” The
matter may not seem of much importance in this partioular mat-
ter, but it is only by adherence to the law as it actually exists that
rights can be secure. A deviation in one respect may serve as a
precedent for a deviation in another. The value of a written
Code of laws is largely impaired if it can be varied at the whim
of the Courts.

Central Law Journal.

“ Telegraph Co. v. Fritk, 105 Tenn. 167, 68 8. W. Rep. G644,

® Gurley v. Mo, Pac. R. Co., 104 Mo, 211. Subsequently overruled by
Burdict v, Mo, Pae. R, Co.

# Baater v. . & N. W. R, Co., 104 Wis. 307, 80 N. W. Rep.
¥ g.g Il Tex. La,
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SUPREME COURT.

Onf.] SINCLAIR . OWEN SOUND, {June 24.

Municipal law—Vote on by-law—Local option—Division into
wards— Jingle or multiple voting.

Section 855 of the Ontario Mvnicipal Act, 3 Edw. VII, e. 19,
providing that ‘““when a munieipality is divided into waids
each ratepayer shall be so entitled to vote in each ward in which
he has the qualification necessary to enable him to vote on the
by-law,’’ does not apply to the vote on a local option by-law
required by s. 141 of the Liquor License Act, R.8.0. (1897)
e, 245.

Appeal dismissed with costs.

Nesbitt, K.C,, and Wright, for appellant. Hodgins, K.C,,
and Frost, for respor .ent.

N.B.] Davy ». Brown, [June 24.

Ezxccutor and trustee—Moneys of testator—Deposit in bank—
Authority to draw against—Gift—Sale by ezxecutor—IUn-
dervalue—Jurisdiction of Probate Court.

D. deposited money in bank in the joint names of himself
and a daughter with power in either to draw against it. The
daughter nevér exercised this power and when D. died she and
her co-executor of his will, in applying for probate, included
said money in their statement of the testator's property.

Held, that the money in bank remained the property of D.
and did not pass to the daughter on his death.

An executor sold property of the estate for $800 his wife
being the purchaser. On passing the accounts the judge of
probate found, as a fuct, that the property was worth $1,800
and ordered that the executor account for the difference,
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Held, that though the Probate Court could not set aside the
sale it had jurisdiction to make such order. :

Where by will money was bequeathed to the testator’s daugh-
ter ‘‘to hold and be enjoyed by her while she remains unmar-
ried’’ with a bequest over in case of her decease or marriage.

Held, that the daughter was only entitled to the income
from said money and not to the possession and disposition
thereof.

Remarks on the absence from the record of the decree of
the Court of origical jurisdietion, Appeal dismissed with costs.

Newcombe, K.C., and WcKeown, K.C, for appellant.
Gregory, K.C, and Macrae, for respondents.

N.8.] [June 24.
Crry or Havwrax v. McLaverLIN Carriaar Co.

Appeal — Stated case — Provinciel legislation — Ascessment —
Municipal taz—DForeign company—**Doing business in
Halifaz.”’

An Ontario company resisted the imposition of a license fee
for ‘‘doing business in the City of Halifax’’ and a case was
stated and submitted to the Supreme Court of Nova Seotia
for an opinion as to such liability. On appeal from the deei-
sion of the said Court to the Supreme Court of Canada counsel for
the City of Halifax contended that the proceedings were really
an appeal against an assessment under the city charter, that no
appeal lay therefrom to the Supreme Court of the Province,
and therefore, and because the proceedings did not originate
in a Superior Court, the appeal to the Supreme.Court of Can-
ada did not lie.

Held, per Firzratsick, C.J., and Durr, J, that as the ap-
peal was from the final judgment of the Court .of last resort
in the Provinee this Court had jurisdietion under the provisions
of the Supreme Court Act, and it could not be taken away by
provineial legislation.

Per Davies, J., provineial legislation ecannot impair the
jurisdiction conferred upon this Court by the Supreme Court
Act. In t).1s case the Supreme Court of Nova Scotia had juris-
diction under order xxxiii, Rule 1 of the Judicature Aect

Per Ipmweton, J. If the case was stated under the Judiea-
ture Act Rules the appeal would lie, but not if it was a submis-

s
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sion under the charter for a reference to a judge at request of a
ratepayer. '

By s. 813 of the charter (54 Viet. o. 58) as amended by 60
Viet. ¢.. 4%.‘‘every insurance company or association accideut
and guarantee company, established in the City of Halifax, or
having any branch office or agency thereiu shall . . . pay
an annual license fes as hereinafter mentioned . ., . EBEvery
other company, corporation, association or agency doing busi-
ness in the City of Halifax (banks, insurance companies or
associations, ete., excepted) shall . . . pay an annual li-
cense fee of one hundred dollars.”

Held, that the words ‘‘every other company’’ in the last
clzuse were not subjec: to the operation of the ejusdem generis
rule, but applied to any company doing busiiiess in the eity.
Judgment appealed from overruled on this point. See 39 N.S.
Rep. 403.

A carriage company agreed with a dealer in Halifax to
supply him with thoir goods and gave him the sc¢:- right to
sell the same in a territory named, on commission, all monies
and securities given on auy sale to be the property of the com-
pany and goods not sold within a certain time to be returned.
The goods were supplied and the dealer assessed for the same
as his personal property.

Held, Davies and MacLenNaN, JJ. dissenting, that the
company was not ‘‘doing business in the Ciiy of Halifax’’
within the meaning of s. 313 of the charter and not liable for
the license fee of one hundred dollars thereunder.

Appeal dismissed with costs.

F. H. Bell, for appellant. Newcombe, K.C,, for respondents.

Province of Ontario.

————

COURT OF APPEAL.

Full Court.] CrAWFORD v. TILDEN, [April 22,

Constitutional law—2Mechanics’ Lien Act—Dominion railway.

A lien under R.8.0. 1897, ¢. 153, cannot be snforced against
the railway of a company incorporated under a Dominion Aect,

L
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aad declared thereby to be a compahy ineorporated for the gen-
eral a antage of Canada,
" Dotision of a Divisional Court; 13 Q.L.R. 169, affirmed.

E. L. Dickenson, E, D, Armour, 1".C., and A. M, Stewart, for
various parties.

Full Court.) [April 22,

McKenzie v. Granp Trung Ry, Co,

Ratlway—Farm crossings—A greement—Maintenance--Rights of
land oumers—dpplication to Board of Ruailway Commis-
gioners,

A railway constructed by the defendants’ predezessors in
title crossed the plaintiffs’ respective farms., In 185¢, when the
live of railway was being laid dowr, bridges and an under-pass
were construeted by the railway eompany to enable the owners
of the farms to pass from one side of the railway to the other,
and were for more th~y: 0 years maintained and used in con-
neetion with the plaintiffa’ farms, with the knowledge of the
defendants and their predecessors in title, without any objection
on their part,

Held, on the evidence, that the bridges and under-puss were
provided for and enjoyed by the plaintiifs’ predecessors in title
as part of the agrecinents or arrangements under which the de-
fendants’ predecessors in title aequired their right of way
tirough the lands in question, und the defendants were bound
fy them. There could be no question of ultra vires; the sub-
Jeet matter of the ugreements was within the powers and author-
ity of the railway company in dealing ®or the acquisition of &
right of way. The defeudants were i21 the wrong in assuming to
alter or reconstruet the bridges und under-pass without the sane-
tion of the Board of Railway Commissioners; and it was for them,
and not for the plaintiffs, to apply to the Board,

Judgments of Bovp, C., and Meeeprry, C.J.C.P,, affirmed.

Wallace Nesbitt, K.C., for deferdants, appellints. T. G.
Meredith, K.C., and D, A. McDonald, for plaintiffs,
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Full Court.] Srn v, HasTiNgs, [May 13,

Malicious prosecution—Want of reasonable and probable cause—
Functions of judge and jury—~Nonsuit-—Setting aside—New
trial,

Appeal by th: defendant from the ~~der of a Divisional

Court, 13 O.L.R. 322, setting aside a nonsuit and direeting &

new trial, was dismissed at the hearing.

-

——— s

Moss, C.J.0., Osler, J.A,, Garrow, J.A,, Meredith, J.A,,

Riddell, J.] (June 5.
Eumery v, Fick,

Parent and child—Conveyance of farm by [ather to daughters
~—Agreement for maintenance-—Action to set aside transac-
tion—Uvderstandiag und capacity of grantor—Abseice of
undue influence—Improvidence—=Status of heir at law as
plaintiff.

The decision of a Divisional Court, 13 O.L.n. 178, dismissing
an action by one of the heirs at law of the grantor to set aside
a conveyance of a farm by a father to his daughters, for undue
influence, improvidence, cte, was affirmed, the majority of the
Conrt of Appeal agreeing with the reasons given by the Court
below.

Per Mereprra, J.A.:—If the transuetion had been attacked
by the greantor in his lifetime, it would have been set aside; it
was not so attacked, but rather cenfirmed: and (per Rippery, J.,
also) no one representing or claitming under the . *ntor could
sceessfully attaeck it.

Per Rippeny, J.:—S8inee the Devolution of Kstates JAet, the
right of the heir at law to suc to set aside a transaction of this
kind is not higher than the right of a residuary legatee to sue in
respect of personal preperty; the plaintitf had no right to bring
the retion at all until the expiration of the period of the three
years fixed by 2 Edw. VIIL e 17, 5. 3, amending R.8.0. 1897, e.
127, 8. 13; and the fact that the personal representative was made
defendant did not assist the plaintiff,

J. 8. MacKay, and J. M. McEvoy, for plaintiff, appellant.
Douglas, K.C.,, and . €. Brown, for defendants.




564 ' CANADA LAW JOURNAL, -

Full Court.] BOHAN v. GALBRAITH. {June 5.
- - Vendor-and- purchaser,
The decisiv': of 8 Divisional Court, 13 O.L.R. 301, affirmed.

Moss, C.J.0.] . WabpE ». ELLioTT. {June 27.

Court of Appeal—Leave to appeal direct from judgment at
trial—Jurisdiction—Amount n controversy.

At the time of the commencement of an action to declare
void two mortgages given to secure the same debt, the amount
of the debt exceeded $1,000. Upon an appliciation by the
plaintiff for leave to appeal direct to the Court of Appeal from
the judgment pronounced at the trial, it was contended by the
defendant that pending the litigation moneys had been realized
by him which reduced the claim below $1,000, but this was dis-
puted by the plaintiff.

Held, that the proper conclusion was that the matter in con-
troversy in the appeal exceeded the sum or value of $1,000 ex-
clusive of costs, and therefore there was jurisdiction under 4
Edw. VIL ¢ 11, 5. 76a(0.) to make the order asked for.

A, C. McMaster, for plaintiff, F, M. Field, for defendant
Elliott.

Full Court.] (iEORGE v. (QL.EEN, [June 28,
Judgment on default of appenrance.

On an appeal by the defendant the judgment of the Divisional
Court, reported 13 O.L.R. 189, was affirmed, MerepiTH, J.A.,
dissentiug.

HIGH COURT OF JUSTICE.

Meredith, C.J.C.P,, Magee, J., Clute, J.] [April 9.
ANDERSON v. Ross.

Covenant—Restraint of trade—Termination of part-ership—
Covenant not to engage or be interested in compecing busi-
ness-—Carrying on business as manager for another,

The plaintift and defendant were partners in a jewelry busi-
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pess carried on in the town of Port Arthur, The articles of part-
nership nrovided that the plaintiff should prosure her husband
{0 work 1 the business and to devots his whole time and atten-
tion to it; and the plaintiff ¢ovenanfed that her husband should
not, after the determination of the partnership, ‘‘carry on or
engage or be interested, directly or indireet!, in any business
in the town of Port Arthur which shall ec.nper - or interfere with
the business’’ of the defendant. After the dissolutior of the
partnership, the plaintiff’s husband entered into the employment
of B., as manager of a jewelry business belonging to B., upon
premises in Port Arthur sitnate in close proximity to the shop
at which the defendant was carrying on the business whieh had
been carried on by the partucrship; and the business of B., was,
heyond question one whick competed with the business of the
defendant,

Held, that what had been done by the plaintiff’s hushand was
a breach of her agreement with the defendant.

Judgment of Maseg, J., reversed.

H. Cassels, K.C.. and R, 8. Cassels, for defendant. DuVernet,
for plaintiff,

Muloek, C.J. Ex.D.] [April 25.
Duxcan v. Towxn or MonTREAL.

Intoricating liquors—Local option by-law—Dassing before cr-
piration of two weeks from the voting.

A muaicipal eouncil cannot finally pass a local option by-law
until the expiration of the two weeks next after the elerk of
the couneil has declared the result of the voting thercon: and
a by-law passed before the expiry of such period was therefore
(uashed, '

J. B. MacKenzie, for the motion. F. E. Hodgins, K.C,,
contra.

Boyd, C.] {April 27,
Re Perersorouer Coup Stonace Co.

Company—Directors—Transfer of sharves befcve first paymoent
made, and to insolvent persons—Breach of duly.

On the issue of lettels patent under Ontario Companies
Act, R.8.0,, 1807, e, 181, incorporating a company, the divectors
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subseribed for-stock therein, making no provision however, for
the payment nor making -any calls-thereon—while-applications
for stock by others were only accepted on their paying 256 per
cent. on subseription and 25 per cent. on allotment. Subse-
quently and some time before the company were declared in-
solvent, the direciors knowing of its insolvent condition, and
desiring to met rid of their stock, on which nothing had been
- paid, employed C., the promoter of the sompany, to procure
persons willing to take the stoek. C. accordingly procured five
persons, whom he knew were of little or no substance, and, as
to whom he had carefully abstained from any cnquiry, to take
al! of the stock, except one share for each director on which he
could qualify and make the transfers, informing these persons
that they would be the directors, and, as tv four of them at
least, that they would ineur no liability on the stock as he
would arrange for its disposal. The purchasers were to give
their promisso.y notes for the first 25 per cent. payable in six
months without interest, but instead of the notes being delivercd
when the transfers were made, and made payable to the diree-
tors, and endorsed over by them to the company, the were de-
livered prior thereto, and made payable to the company itself,
the object being that they should he treated as a payment of
the 25 per cent, for which the directors were liable.

Held, that the transfers were invalid, as being made econ-
trary to s..30 of the Act before all calls had been paid, the
liahility for the 25 per cent. being substantially the same a< a
call; and also in that the directors were guilty of a breach of
trust in not exercising their powers in the best interests of the
company. Tiae directors were therefore direeted to be placed
on the list of contributories for this stoek.

Ordoer of the local master at Peterborough reversed,

E. E. Waoed, for liquidator. D. 0’Connell, for directors.

Boyd, C.. Magee, J., Mabee, J.] [April 28,
CARPENTER v. CARPENTER,
Covenant--Restraint of trade—*‘Continue to carry on business’

—L&ale of business to company—Oovenantee interested in
company and acting as mancyer,

The plaintiff and defendant were engaged as partners in the
business of nurserymen and fruit sellers. Upon dissolving part-
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nership, the plaintiff continued the fruit branch and the defen-
dant the nursery brauch, each agreeing that for ten years he
% . would not engage in ths kind of business to be done by the other,
The defendsnt’s covenant was that he would not compete with
the plaintiff the fruit business, provided the plaintiff should
‘‘aontinue for such time to ecarry on the fruit business,’

Held, that this was to be read as a personal engagement for
ien years by the defendant that he would not interfere with the
fruit business of the plaintiff, provided that the plaintiff should
always during that time continunusly earry on ay proprietor
that business: and the plainiiff had ceased to carry on the fruit
business by entering into an incorporated eompany and trans-
ferring to that body his plant, property, and goodwill in the
business, although he wus a shareholder and as munager while
the company did business, and when that censed, resumed the
fruit business on his own account; and theref: “e he was not en-
titled to restrain the defendant from engaging in the fruit busi
ness during the ten years. Ju ve Sar, Burned v. Sar (1893), 62
L.J. Ch. 688, 68 L.T.N.8. 849, approved and applied.

Judgment of Crutr, J., affirmed,

Washington, K.C,, for plaintit. Lynch-Staunton, K..C, for
defendani.

: Divisional Court.] . [May 2,
i INn RE WYNN aNp WESTON,

Municipal corperations—By-law—Motion to quash—Pcrsons en-
tiled to vote.

Held, 1. Upon an application to quash a munieipal by-law

on a proper interpretation of s. 348 of the Con, Mun. Act, 1903,

3 the elerk was justified as treating as included in the list of voters

. : therein referred to the numes of persons found to be entitled to

' vote by the county judge, upon revising the voters’ list of the
munieipality,

2, The provisions of s. 368 requiring a statutory declaration
of seereey to be made by every officer and clerk authorized to
attend at a polling place is directory only and that the failure
of the officers to comply with its requirements docs not invali-
date the election,
| 3. It is competent for the eounecil not to hold a poll in each
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sub-division of the mummpahty if in its Judgment xt is thought
.expedient not to do-so.

Harrison, K.C., for the motion. Iru'in, K.C, for the muni-
cipality.

Anglin, J.—Trial.] [May 3.
ToroNTO GENERAL TrusTs CorroratioNn v. KEvEs.

Gift—Fund deposited with trust company in names of donees—
Exzecuted trust.

Mrs. P. deposited with the plaintiffs $3,000 in the names of
three of her relations, the defendants, $1,000 for each, and ob-
taited from the plaintiffs three doeuments acknowledging the
the receipt from each of the defendants of $1,000 ““in trust for
investment,”’ und guaranteeing the payment of interest, M,
P. informed the three defendants of what she had done, saying
that the money deposited wus theirs and they could draw it
She, however, retained the reccipts in her own possession, where
they remained until her death, and did not inform the defendants
of their existenee. The cheques for the interest whieh oeeurred
during Mrs. P.’s lifetime were made payable to the three de-
fendunts, but were indorsed by them in favour of Mrs. I, and
were eashed by her for her own benefit,

Held, that there was u complete and executed trust c:ecated
by Mr=, J., enforeeable by the defendants, the cestuis gue trust.

Gorman, K.C.. for plaintifts. i1, Fisher, for defendants,
1 y

Mulock, C.J., Anglin, J., Magoe, J.] [May A,
Re Kemp,

Lifc insurance—Declaration in favour of wife and children—
Variation in favour of creditor beneficiary—Intention to
exonerate estate from the debt—Invalidity—Trust—Impro-
per exercise of power.

By sub-s, 1 of s, 159 of R.8.0, 1897, ¢, 203, the insurance
money payable under a benefit certificate to preferred benefi-
eiaries is eonstituted a trust fund therefor, and so long as any
object of the trust remains shall not be subjeet to the control
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of the insured or his creditors or form part of his estate. By
sub-s. 1 of s. 160 the insured is empowered to vary the appor-
tionment in favour of one or more of the preferred beneficiar-
ies; and by s. 2 no authority is deemed to be conferred to divert
the moneys from the class to a person not of the elass or to the
insured himself or his estate.

Hislop, for appellants. Carey, for respondent.

Meredith, C.J.C.P., Magee, J., Mabee, J.] [May 15.
Vezina v. W. H. NewsouME Co.

Foreign judgment—Quebec Courts—Company not domiciled or
resident in Quebec—Nullity—22 Vict. c. 5, s. 58(C.)—Inter-
national law.

In an action brought in a County Court in the Province of
Ontario upon a judgment recovered in a Cirenit Court in the
Province of Quebee, against an incorporated company, who, at
the time the Quebec action was begun, had no office or agent in
the Provinee of Quebee.

Held, that the Act of the Legislature of the Provinee of Can-
ada, 22 Viet, e. 5, s. 58, is not now in force, and Court v. Scott
(1881), 32 C.P. 148, is no longer applicable; the binding effect
of the judgment sued on depended upon the rules of interna-
tional law; and the defendant company not having been domi-
ciled or resident in Quebec when served with the writ of sum-
_mons, the judgment there obtained must be treated in the Courts
of Ontario as a nullity.

Judgment of the County Court of York reversed.

Cohen, for defendants. Raney, for plaintiff.

Britton, J.] [May 25.
Re HarrLmay axp CiTYy OF OTTAWA.

Municipal law—Early closing by-law—Motion to quash—Right
to shew on that petitioner not of specified class—Month in
which by-law was to be passed—Time directory—Right of
withdrawal before final passing. '

On a motion to quash an early closing by-law, passed under
the Ontario Shops Regulation Act, R.S.0.1897, ¢. 257, it may be
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shewn that persons who signed the petition as presumably of
the. trade or business- whose shops- the by-law was- designed to
close, were not as a matter of fact of such trade or business.

In this ease where the by-law was for the carly elosing of
groder shops, it was proved on the motion to guash that a num-
ber of the names in the petition were not of the requisite class,
and that after striking off the names of sueh persons, there
was not the three-fourth majority required by the Act, that the
by-law therefore eould not be supported, and must be quashed.

Semble, 1, The time specified under the Act for the final
passing of the by-law, namely one month after the presentation
of the petition is merely directory, and thevefore the faet of
the passivg of the by-law after the lapse of sneh period is not
necessarily fatal.

2, Under thisz Aet the petitioners have the right of with.
drawal before the final passing of the by-law, it being different
from a petition for a loeal improvement or drainage by-law,
where property is to be benefited by an expenditure of money
and to be assessed, and in which there ix a quasi contract.

R. R Code, for applicant. 7. HceVeity, for City of Ottawa.

Riddell, J.]
In RE ARMOUR AND TOWNRUIP 0r (INONDAGO,

MHunicipal corporations—Local option by-law-—Wode of comput-
ing threc-fifths majority—Qualification of voters—Final-
ity of roll-—Subsequent disqualifications—Deputy relurn-
ing officers—Right to vole—Indian reserve—Nieessity for
exclusion from by-law-——Desigielion of wewspaper—Three
weeks—Computation of—Inclusive of Bundays and holi-
days—Irvegularities in meetings of council—Ilegality in
clection of members—~Seruting-—Non-statement of on face
of by-law,

The proper mode of dealing with votes improperly cast on
the submission of a local option by-ltaw under 6 Edw. VIL
e, 47(0) is to deduet them from the tetal number east, and take
two-thirds of the remainder,

The Court wi'l not, under s, 83 of 3 Edw, VII. . 19/0), en-
guire inte the qualif-ation of those entered on the voters list.
Reg. ez rel, McKenzie v. Martin (1897) 28 O.R. 523 followed,

Objeetion to the following votes by reason of what had taken
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place after the final revision of the roll, were over-ruled and
the votes held good: o

(1) Where two farmers’ sons were assessed as owners, the
father being the owner of the farm, the subsequent death of the
father and the devise of the farm 10 one of the sons, (2} Where
a farmer’s son was assessed as owner, the father being the
owner of the farm, the subsequent sale of the farm by the father,
but who acquired another farm before the voting.

The following votes were also held good: {1) where the son,
the voter, lived with his mother, who had a life estate in the
property with a power of appointment amongst a elass included
the son, (2) A farmer’s son, assessed as owner and living
with his father, the owner of the farm, but who subsequently
beeame.the tenant, (3) A farmer’s son assessed as owner, living
with his father, the owner, but carrying on a blacksmith busi-
ness off the property, (4) An infant who beeame of ape Lefore
the voling took place, (5) A farmer’s son, the father and another
being tenants in common of the farm, (6) Where the property
had been aequired after the roll had been made up, but before
the final revision thereof.

Deputy returning officers, are not entitled {o vote on such a
by-law, 8. 347 of 3 Edw, VII ¢, 18(0.) not overcoming the
offect of 8. 3561 of the Aet whereby they are debarred from vot-
ing: nor is it neeessary that they should be selected before the
publication of the by-law, anc their names mentioned therein,
aop was it pecessary to na.ne a day for the final passing of the
hy-law, these being cured by 4 Edw, VII. e. 22, 5. 8(0.).

An Indian reserve, within the tervitorial linmits of a town-
ship, but over which the munieipal eouneil had no jurisdietion,
need not be specifieally excepted in the bhy-aw, for the muuni-
eipal vouneil must be assumed to have dealt only with the terri-
tory within their jurisdietion.

An objection to the designation of the newspaper in which
the notice was published was overruled, where it appeaved that
the pame used was that given in the display head. the name
contonded for being that contained in the sub-fitle of the
paper.

In constrning the word *week’ in dealing « ith the roquired
three wecks publication of the by-law, it must be faken in ity
ordinary acceptance which would include Surdays and holi-
days, and therefore, not necessarily seven days, exzlusive thereof,

[rregularitios in the meeting of the township ~ouncil, or ill-
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legality in the election of the members cannot be raised in a
proceeding of this -character. S

B Vandyke and Village of Gmmsby (1906) 12 O.R. 211 re-
ferred to.

It need not appear on the face of the by-law that a serutiny
could be demanded.

J. B. MacKenzie, for applicant. Brouster, K.C.,, for town-
ship.

Boyd, C., Anglin, J., Magee, J.] {May 28.
MorrATT v. CARMICHAEL.

Costs—Scale of —detion for injury to land—Vealue of land-
Easement—Disturbance of—Damages under $200—Juris-
diction of High Court.

The defendant in the course of severing his house from that
of the plaintiff's, whieh adjoined it, the two houses being built
together as one building, by his negligence, damaged the plain-
tiff’s house to the extent of $140, for which he recovered jude-
ment, the prop rty itself was now worth over %200,

Held, that the value of the property, and not the amount of
the damages sustained, wae the factor in determining the ques-
tion of jurisdietion, so that the action was properly brought
in the High Court, and the plaintiff entitled to tax his costs
on the High Court seale, Order of Crvry, J. affirmed,

Proudioot, K.C., for appellant. 7. P. Galt, for respondent.

Faleoubridge, C.J.K.B., Britton, J., Riddell. J.1 [ May 28,
Rosax Carnolic Eptscoran Corvogation v, O'CoxNon,

Wil ~Exieution-—Procurement by Smportunity-—Sclting aside
—Canstriuction-—HLife estate,

The testator had made a will on August 8, when he was very
weak and i, On Awrust 9, when he was in the same eondition,
aeeurding to the wedieal evidence a condition in which he would
dov anything and give in anything for the sake of peace and
uiet, he exceuted another will, upon the loud importunity of his
sister, who was strong in hody and will, Fe died August 13
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Held, that the will s0 procured eould not stand.

Semble, also, that upon the proper construction of the words
of the second will, ““T give . . . all'my estate . ., . tomy
gsister . . . for her own use, with power to sell or dispose of
the same as she may see fit . . . and after the death of my
said sister I desire the remainder of my estate, if any, to be
equally divided between,’’ ete., the sister was entitled to a life
estate only.

Judgment of Maser, J,, reversed.

Kelly, for plaintiff. J. B. Dow, for O’Connor. David Hen-
derson, for Attorney-General,

Teetzel, J.] [June 12,
Lesuis v, Townsiip oF MALARIDE.

Municipal corporations—Contract-—Necessity for scal.

The only exeeptions to the rule that a eorporation can only
aet by its seal in regard to, (1) Insignificant matters of every
day day oceurrence or matteis of convenience amounting almost
to necessity, (2) Where the consideration has been fully exe-
euted, (3) Contracts in the name of the corporation made by
apents or representatives who are authorized under the seal of
the eorporation to make such contraets.

Hcld. that in this case a settlement come to in respeet to cer-
tain claims against it was not binding on the defendant eorpora-
tion a8 not eoming under any of the above heads,

Middleton, for plaintiff, Cameron, for defendant.

Falconbridge, C.JK.B., Britton, J., Riddell, J.] LTune 17.

WiLLIAME v. AnciENT OrpER OF UNITED WORKM.N.

Lote insurance—RBencfit society—Change of beneficiary—Wife
of member—Forcign divorce—Validity—Estopped——Re-mar-
riage—S8ccond wife und adopted daughtor—Claim of.

The deceased was married in 1860 in one of the United
States to M., where they both resided until 1886, when in con-
sequence of his beeoming amenable to the eriminal law he left
and came to Capada where he had sinee resided, the wife re-
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maining in the 8tates and apparently thence forward support.
ing herself, In 1881, on proceedings taken by M. therefor, the
deceased not appearing, she obtained a deeree of divorece a vin-
eulo upon whe grounid of desertion and cruelty. In 1896 the
husband went through a form of marriage with one C. and
thereafter continued to live with her as his wife down to the
time of his death, In 1889 the deceased became insured in a
fraternal society for $2,000, which by the benefit certificate
was made payable to his wife M., and was so continued until
1806, when he endorsed on the certificate a revocation of the
payment to M., and procured a duplicate certificate to be issued,
stating that M. was dead, and having the amount made payable
to C. and an adopted daughter, and the insurance so continued
uutil his death, C. for several years before his death paying the
premiums,

Held, 1. Without deciding whether or not tae divoree oh-
tained by M. was valid, that M. under the eirenmstances could
not be heard to impugn the jurisdiction of the Court in the
United States she had invoked to grant the divoren,

2. It was not necessary to deeide whether or not C.'s mar-
ringe was legal, for that the society hind not contested its val-
idity and that it was not open to M. to do so.

(. and the adopted daughter were therefore held entitled to
the monies,

J.ooE Junes, 6. Grant, and M. C. Cameron, for various
partics,

Boyd, ¢4} BraprLEy . BRADLEY. [;June 19.

Viendor and purchasiv—Dergon holding option agreeing to acll
—Offering land by avetion— Vendors notifylg auctioncer
not to proceed- Befusal of avetioncer lo gell--FLoss of re-
sale—Action for damages.

B3. one of the benefieiaries of an estate who had given a two
weeks' option to purehase certain land for $12.000, less his
share uf the estate $1.200, ugreod to sell same for RULI300, hut
was nlowed by his purebaser to fisst offer the property for sale
by auetion to secure if possible a2 better price,  Thisx he pro-
eocded to do, when the defendani, one of the vendors wrote
notifying the anctioneer that the plaintiff had no right to sell,
wheretipon the auetionecr refused to wo on with the auetion
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sale a1l the purchaser refused to carry out his agreement to
purchase, and the two weeks elapsed without B. being able to
earry out his option,

Ijeld that no actionable wrono was shewn on the part of the
defendant, for that B.'s only rzght was that secured him by the
cption, the right to the performance of which on his payment
of the amount specified therein was not interfered with, the
ag sment made by B. with his proposed purchaser being alto-
geher foreign to the transaction,

W. 8. Morphy, W. J. Hanna, and E. G. Graham, for various
parties.

Boyd, C.] Rr Sowuiciror. {June 20.

Soliciter—Contract with clicnt—Share in fruils of litigation—
Illegal bargain—Champeriy—Refusal of solicilor to pro-
ceerd wnless a round sum paid. .

The confidential relationship existing between a lawyer and
Pis elient forbids any bargain being made hetween them, where-
by he is to draw a larger return out of the litigution than is
sanetioned by the iarift and the practice of the Courts; and
v\pm‘m”\' laeg the law forbid any agreement whereby the soliei-
tor is to share in the proeceds of u litigated elaim as compensa-
fionn Tor his serviees, as being in contravention of the statute
relating to champerty, avdg a violation of the oath of a barrister
on his being ealled to the Bar: nor is it open to a solicitor, Jur-
ing the progres: of g case to call upon his elient to pay a round
sunt, ey any swin (other than the costs) before he will go oa
with the aetion. such being a sort of stavd and deliver outrage
which the Court will not sanetion or allow to stand when once
attention is called to it

A lawyer who was a barrister and solicitor was therefore
held disentitled to enforce a bargain made with the elient
whereby he was to he paid 05 per eent. of the amount recovered
on the aetion, and therefore unable to dednet the amount from
the fruits of the judgment whieh he had received on behalf of the
elient: nor eonld he enforee payment of a sum of %200 which
the elient had agreed to pay him by reason of his refusal i
appear for his elient on appeal taken by the other side from the
Judgment recovered for the elient at the trinl unless such amount
were paid,

M. Wright, for appellant.  Middleton, for solieitor,
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Faleovbridge, C.J.K.B,, Britton, J., Riddell, J.] [June 21.
OsterEOUT v. FOX.

Costs—S8cale of~Covenant—Amount due under—Deduction by
way of payment or set off=Jurisdiction.

In an astion on a covenant in a deed to pay the pleintiff a
specified yearly sum, the amount found to be due the plaintiff

was the sum of $282.50 from which the trial judge deduoted:

$69.00 which the defendant, at the plaintiff’s request, had
paid to a cceditor of the plaintiff, but which was in no way
conneeted with the coveuant, this reducing the amount %o
#193.50, for whieh judgmeu* was entered.

Held, that the plaintiff was entitled to costs on the High
Court scale, the elaim being within the jurisdiction of the
High Court, for that the $89 was allowed to the defendaut,
not by way of payment under the covenunt, but as a set off.
Order of TeETzEL, J., secovered.

J. H. Spence, for appellant. Monahan, for respondent.

Riddell, J.] Re Asmmax, [June 24,

Distribution of estates—Abzentee next of kin—Adverlisement
for creditors and others—Publication in newspaper—DFail-
ure of abseitee to make claim-—Bar to future claim.

The administrators of the estate of an intestate, who died
in 1906, inserted three times in a newspaper published at the
place in Ontario where the intestate had resided, an advertise-
ment headed ‘‘Notice to Creditors’’ given pursuant to R.S8.0.
1897, o. 129, calling upon ‘‘all ereditors and othe s having
claims against the estate’’ of the deceased to send them in to
the solicitor for the administrators by a named date, and stating
that after such date they would not be liable to any person of
whose elaim notice should not have been received. One of the
next of kin, who would, if alive, have been entitled to a distri-
butive sharve of the estate, had left Canada, in 1876, and no
communieation had since been received from him or informr.
tion about him, except that soon after his departure a sister
of his heard that he was in Oregon, and in 1895 an aunt heard
that he was dead. Diligent inquiry was made for him in 1882,
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but he wag not then found, No one had over heard of his
marrying. No claim was made on his behalf upon the estate,
Held, that the advertisement was sufficient; that it covered
next of kin; and that the absentee would be barred if he were
hereafter to make any claim; and therefore the administrators
should divide the assets amongst those entitled as though the
absentee were assuredly dead withont ever having had issue,

Horace Pratt, for the applicants, administrators,

Riddell, J.] . [June 28,
Re Caxaniax Pacirie Ry, Co. axp ByryE,

Railway-—Lands required for—Infant remaindermaen—Tenant
for life—Order authorizing conveyance—Consts.

Where a widow was entitled to a life estate in certain lands
and her infant children to the remainder in fee, and she had
made an agreement with a railway company to sell them such
part of the lanns as they required for their right of way, at a
reasonable prie approved by the official guardian on beha'f of
the infants, aa order was made by a judge under s, 184 of the
Railway Aet, R.8.C. 1908, c. 37, giving her power to sell the lands
and the rights of the infants therein, which power, joined to her
fegal power as tenant for life, would enable her to sell and con.
vey the fee; the purchase money to he paid into Court, and the
company to pay the costs,

Re Dolson (1889), 13 P. R, 34, followed, the sections of the
Act as it now stands being substantially the same as in the Act
of 1888, )

A. D. Armour, for widow and company. F. W. Harcourt,
for infants.

Diwigional Court.] Housg v. BrowN, [July 11,

Contract—Incomplele—Price payable by tnstalmenle—Deferred
payments—Not setiled and ascerteined—Breach-—Damages.

Plaintiff by -agreement in writing, sold to defendant a ma-
chine to be paid for, part in eash and part in instalments for
which notes were to arvanged and given after the machine was
found satizfactory. The machine was del..ered and after trial
by the defendant returned as unsatisfactory. In an action for
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specifiec performance and for the price of the machine or in the
alternative for damages for breach of the contract.

Held, that although the written agreement named the price,
it provided for deferred payments not therein specified and ex-
trinsic evidence shewing that the parties relegated to future
negotiations the determination of the terms and amounts of the
deferred payments which were not subsequently arranged there
was no completed contract: and the action was dismissed.

Judgment of the County Court of York reversed.

Field, for appellant. F. E. Hodgins, K.C., contra.

Province of Mova Scotia.

SUPREME COURT.

Full Court.] MARSHALL v. SCHWARTZ. [May 4.
Practice—Certiorari—Crown rules.

Appeal from Meagher, J., allowing a certiorari to remove
an order for payment of seaman’s wages under s. 52 of the
Seamen’s Act, R.S.C. 1886, ¢. 74. Appellant relied chiefly on
the ground that upon the motion for a writ applicant did not
furnish an affidavit verifying the fact that the recognizance
and affidavits of justification required by Rule 29 had been
filed.

Held, that Rule 29 required such an affidavit, and, following
Mclsaac v. McNeill, 28 N.8.R., the requirements of the rule
being prohibitive, were therefore imperative. Appeal allowed
with costs.

Lane and J. A. McDonald, for appellant. O’Connor and
Matheson, for respondent.

Full Court.] CREASER v. CREASER. [May 4.
Negligence—Setting fire for fumigating purposes—Stat. of
. 6 Anne, c. 58.

Defendant placed a tin pan containing sulphur, paper and
chips in his hen house for fumigating purposes and after set-
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ting fire to the same, retired. The fire sprea& to the walls of

the hen house which was a room in & building also used as &
barn; and being communieated to some hay above the hen house,
the building was consumed and the fire spread to and destroyed
plaintiff’s barn, - The issues.were tried before Forbes, Co. J.,
who gave judgment for defendant, chieﬂy on the ground of
inevitable accident.

Held, 1, following Furlong v. Cary oll 0.A.R, 145, allowing
tha appeal with costs, that the defendant was liable as the case
came within the doetrine laid down in Rylands v. Fletcher.

2, That (though this defence was not pleaded) ihe use of
the fire in the manner indieated did not place defendant within
6 Anne c¢. 58 which ennets that no suit shall be maintained
against a person in whose house a fire oceurs aceidentally, the
accident theory not being applicable to this case; and that the
above statute is in foree in Nova Scotia,

Meltish, K.C, and Lane, for appellant. 0’Connor and
Matheson, for respondent.

Province of danitoba.

e

COURT OF APPEAL.

ot

{ .
Perdue, J.A] Axprews v, Moobpie, {Tune 10,

Cuntract—Consideration—dAgreement with A, to puy A’s debt to
B.—Novallon—Equitable assignment of chose in action,

Appeal from County Court, The defendant’s wife having
sued him for alimony, they met by arrangement in the office of
the wife’s solieitor, and in his presence agreed to become recon-
ciled and to resume echabitation and to settle the suit and the
defendant, as a part of the settlement, agreed to pay dirvectly
to the wife’s solicitor her eosts of the aetion, which were then
fixed at the sum of $50, This action was brought by the soliei-
tor to enforce payment of these costs. The purtienlars of the
claim were stated thus: ‘“The plaintiffs claim from the defen-
dant the sum of $50 being the amount of the eosts of suit of
defendant’s wife aguinst the defendnnt, which the defendant
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agread to pay as ono of the terms of settlement between the said
parties.”’ '

Held, that the plaintiffs could not resover in an action in the
form in which it was set up, as the plaintiffs in such an action
would be strangers to the contract: Gandy v. Gandy, 30 Ch.D.
57; Leake on Contracts, p. 202; neither could the plaintiffs sue
as cestuis que trustent elaiming & bencficial interest under the
agreenient, for the evidence did not shew that the $50 was to be
peid to the defendant’s wife as trustee for the plaintiffs: In re
Empress Engineering Co,, 16 Ch.D. 125, But that there was
under the eircumastances an equitable assigrinent of the wife’s
claim for costs to the solicitors, which was assented by the three
parties all present together, and whieh enabled the plaintiffs,
by an amendment of their particulars of claim, to maintain an
action in their own names for the costs in question, and that,
upon such amendment being made, the verdiet in favour of the
plaintiffs in the County Court should be allowed to stand. Ap-
peal dismissed without costs,

Burbidge, for plaintiffs. Phillipps, for defendant.

Richards and Perdue, JJ.A.] [June 289
SLiNesBury ManuracruriNg Co. v, GELLER.

Partnership-—ismited partnership —RB.8.M. 1902, ¢, 129, ss. 61-81,

Appeal from decision of PuppeN, J.A., noted ante, p. 219,
allowed with costs. .

Held, that Resenthal, having agreed to enter into a partner-
ship with his co-defendants, though intending to take adventage
of the provisions of the Aet so as to limit his liability to that
of a special partner, and having eontributed $4,000 to the capital
of the firm not as a loan, as he had failed to eomply with such
provisions, had made himself liable, upon common law prinei-
ples, as a general partner,

To become liable as a general partner, it is not necessary that
the person should be elothed with authority to bind his fellow
partners as their agent. He may be a silent or dormant partner
and yet ilable as a general partner,

Pooley v. Driver, 5 Ch.D. 474, followed.

Camsron and Phillipps, for plaintiffs, Bradshaw, for defen-
dant Rosenthal,
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Full Court.] . [June 28.
Tinton Baxg v, DoMiNioN BANE. ' .

Bank cheque—Forgery—Indorsement of cheque—TIdability as be-
tween banks for loss of money paid on forged cheque.

Appeal from decision of Dusue, 0.J., noted vol. 42, p. 773,
allowed with costs.

Held, that, the cheque having been marked on the back with
the rubber stamp of the Dominion Bank before going through
the clearing house in a manner which, under the rules of the clear-
ing and the practice among Winnipegz bankers, had the legal
effect of an indorsement in ulank, the defendants were liable
to repay the amount to the plaintiffs either by the direct effect
of the statute: Bills of Exchange Act, R.S.C. 1906, c. 119, ss.
50, 133(¢) ; or because of the warranty to be implied from their
indorsement that the cheque was what it purported to be and that
they were the lawful holders: Bank of Ottawa v. Harty, 12 O.L.
R. 218. :

Held, also, that the fact that the defendants waited until
after they knew that the plaintiffs had honoured the ~heque be-
fore paying out the $800 to the forger, made no difference, as
the liability was either statutory o» contractnal,

Leather v, Simpson, LR. 11 Eq. 398; Smith v. Mercer, 6
Taunt. 76, distinguished. London & River Plale Bank v. Bank
of Liverpool (1896), 1 Q.B. 7 dissented from.

Wilson, for plaintiffs, Munson, K.C,, and Laird, for de-
fendants,

Howell, C.J.A.] ‘WarT v. DRYSDALE, [July 8

Animals running at large—Fences—By-law regulaiing.

Appeal from the verdiet of County Court judge. The plain-
tiff's clnim was for damage to his erops caused by the eatile of
defendant, an adjoining proprietor, breaking through the line
fence between the two farms., At the trial before the County
Court judge it was shewn that such line fence was not of the
character required by the by-law of the municipality. The by-
law contained a eclause (No, 7) providing that no person should
be entitled to recover damages for injuries done to his erops by
trespassing cattle unless his fences were of the character re-
quired by the by-law. It also contained a number of clauses
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prohibiting the running at large of animals of various kinds at
any time and of certain animals from sunset to sunrise the next
morning from June lst to Oectober 15th, but there was no ex-
~ press permission for the running at large of any animals at any
time. The trial judge found that the plaintiff had suffered
damages to the extent of $50; but, holding the by-law referred
to valid, decided that it preehided the plaintiff from recovering
and entered a verdiet for defendant., At the hearing of the
appeal it was argued that el. 7 of the by-law was authorized by
8. 644(d) of the Munieipal Aect, R.S.M., 1902, ¢. 116, which says
that the counecil of every municipality may pass by-laws ‘‘for
limiting the right to recover damages for any injury done'to any
cattle, horses or sheep trespassing upon land . . . to cases
in whieli the land is enclosed by a fence of the nature, kind and
height required by the by-law,”’ but that sub-section did not
beeome law until after the date of the passing of the by-law.

Held, that the subsequent legislation did not ratify or legal-
ize the previously existing by-law, that there was no legislative
authority for the enactinent of elause 7 at the time the by-law
was passed, and that there was nothing to prevent the plaintiff
from recovering the damages sued for. King v. Nunn, 15 M.R,
288, followed.

Appeal allowed with costs and verdict entered for plaintiff
for 50 and costs,

Haggart, X.C., for plaintiff. Mulock, K.C., for defendant.

KING'S BENCH.

Richards, J.A.) MrropeLL v, WINNIPEG, [May 29.

Municipality—Negligence—Contributory vn.egligeﬂce—‘—Noticr of
action—Winnipeg charter—Remedy over against third party.

The plaintiff’s elaim was for damages caused by falling from
his bieycle into a deep unguarded excavation in a lot owned by
the defendant Luee on the corner of a public strect and a lane
In the City of Winnipeg. He was riding down an inelined part
of the highway towards and close to a portion of it which was
only about 30 feet wide and which was obstrueted for half the
width by a pile of building materials and, observing that the
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remainder of the roadway was at the moment ocetipied by a team
with a loaded waggon, he attempted to stop by back-peddling.
But the chain then came off the sprocket wheel, and, being un-
able to cheek his speed, he tried to turn into a lana on the higher
side .of the obstructions, His speed was too.great, however, and
he ran into the excavation at the edge of the lane, being seriously
injured, It was clear that the defendant Iuee was responsible
for both the obstructions on the street and the unguarded ex-
cavation. It also appeared that the proper city officials had
notier of the obstructions being on the street for a considerable
time previously.

It was contended on behalf of the city that the plaintiff
was guilty of contributory negligenee, as he was aware of the
condition of the street and of the chanee that it might be wholly
blocked at any time, and that he should not have run the risk
of the chain slipping off whilst going down the incline, He was,
however, an experienced bicyele rider and had used the sane
wheel for several years without the chain having ever come off,

Held, that he was not guilty of contributory unegligence in
the matter.

The city also set up that notice of the claim had not been
servad on the city clerk, as required by s. 722 of the Winnipeg
charter, 1 & 2 BEdw. VIL. e 77. The notice rvelied on was a letter
which the plaintiff delivered personally to the chairman of the
Board of Works, and which contained full particulars of the
accident and of the injuries received. This letter reached the
city elerk within the time required by that section.

Held, 1. The statute was sufficiently complied with to entitle
the plaintiff to recover. ’

2, Under s. 728 of the charter, the city was entitled to relief
over against Luce for the amount of the plaintiff’s judgment and
all its costs in the action.

Dennistoun and Machray, for plaintiff. 7. A, Hunt, for the
city. T.R. Ferguson and McKay. for Luce.

-

Dubue, C.5.] Buaw v. Bawgy, {June 12,
Specific performance—Notice of prior unregistered sale—Fraud.

After the defendant James has sold the property in question
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under the Real Property Act, he made & subsequent sale of the
same property to the defendant Bailey who paid the purchase
money, registered his transfer and obtained a certificate of title.
The plaintifi’s purchase money was not paid over and he had
neglected to-register his-transfer, but relied on the fact that his
solicitor had told Bailey of the prior sale before he purchased.
The latter, however, was afterwards informed by one Watson, &
real estate agent, that the property had not been sold but kad
been placed by James in his hands, for sale. James himself also
told Bailey that he had not sold the property and Bailey’s solici-
tor made due search at the Land Titles Office and found that the
property still stood in the name of James.

Held, that, under ss. 71, 91 of R.S.M. 1902, c. 148, Builey’s
title could only be impeached for fraud, and that the cireum-
stances did not shew fraud on Bailey’s part. In order to bring
abstinence from inquiry within the category of actual notice
there must be wilful abstinenee from inquiry and a fraudulent
determination not to be informed: Stark v. Stephenson, 7 MR,
381, Specifie performance refused with costs.

Robson and Taylor, for plaintiff. dndersvn and Garland, for
defendants.

Dubue, C.J.] ‘ [June 12.
Peprar v. Caxapian NorTHERN Ry, Co,

Railways—Negligence-—Failurs to ring bell on approaching high-
way crossing—Contributory negligence.

The plaintiff’s team of horses and waggon were struck by
an engine of defendants on a highway erossing in the City of
Winnipeg. The horses were killed and the waggon and harness
damaged. The evidence was conflicting as to whether the whistle
had been blown on approaching the erossing, but it was clear
that the bell had not been sounded as required by s. 224 of the
Railway Aect, 1903, There was, however, sume evidence to shew
that the driver of the team could easily have seen tne engine
approaching, if he had looked. The learned judge inclined to
the belief that the driver had been negligent in that respect, and
that the plaintiffs could not recover because of sueh contributory
negligenee: Winkler v. G.W.R., 18 U.C.C.P, 260; Johuston v,
Northern Ry. Co.,, 34 U.C.R. 432, and Weir v. C.P.E,, 16 AR.
100, ' -
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The judgment for defendants, however, was founded on the
exeeption within brackets in the section referred to, which pro-
vides that the whistle shall be sounded and the bell rung con-
tinuously (exeept within the limits of cities or towns when the

- : -munieipal-authority 1nr:y pass by-laws prohibiting the same).

The plaintiff bad not set up that there 'vas no such by-law,
nor had he given any evidence to prove it, and it was held that
on that ground, he could not recover.

Aetion dismissed with costs,

Fullerton, for plaintiff. Clark, for defendants,

Dubue, C.J.] ApaMS v, MCUREENY. {Junc 15,
Contract—=~Substantial complelivn of work—I1rifiing omissions.

Action to recover the amount of the contract price for put-
ting in a steam heating plant for the defendants, The plaintiffs
were to ‘“‘put in a complete job of steam heating’’ for the sum
of $660. There were several objections to the plaintiffs’ right
to recover, but the only one for which the decision should be re-
ported was that the plaintiffs had omitted to provide floor and
ceiling plates avound thg pipes. These plates were shewn to be
worth about ten cents a picee and about $4 for all. On this point
the judgment was as follows: ‘It is true that the contract wus
an entive one, and substantial performance of such a contract
is not sufficient. But the cnission to put in those plates must
be considered as a trifle; and, under Lucas v. Godwin, 3 Bing.
N.C.. p. T4, and Stevers v. Curling, 3 Scott 755, a trifle of that
nature should not be held to prevail so as to make the plaintiffs
Jose the whole consideration of un otherwise performed contract
by such tritling omission.”’

Monkman, for plaintift, Donovan, for defendants.

Dubue, C.J.] HEATH v. SANFORD, {June 15.

Agreement for sale of land—S8pecific performance—Statute of
Fraouds—Authority to agent to sign offer to sell land.

This action was for specifie performance of an agreement for
the sale of land in the shape of an offer, to hold good for one
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week, signed by the defendant’s hushand and alleged to have
been aceepted by the plaintiff by letter delivered within the week,
The offer did not contain a svfleient deseription of the property
aud there was no consideration for the giving of the option. The
plaintiff ’s letter of aceeptance was not produced and he had kapt
ne eopy of it, but undertook to give the contems in his evidence,
The defendant and her husband both swore that the defendant
had not given her husband any authority to sign the offer, but
the defendant had expressed to the plaintiff a willingness to sell
the property at the price mentioned and nad referred himn to her
husband who was not living with her at the time.

In refusing to decree specific performanqe of the agreement,
the learned judge gave his remsons as follows:—

““The faets of the case may be summarized thus: The land,
though purchased with money given to the defendant by her
husband, stands in her name and is legally her property. The
agreement or option was signed by the husband and, as sworn to
by both, without any formal authority to himn to do so. T'he said
document does not give a complete deseription of the land as it
does not state where it is situate, whether in Portage la Prairie
or elsewhere. This might be supplemented by oral evidence if
everything else was in proper form; but the document itself is
thereby incomplete. The letter >f aeceptance is not produeed;
its presumed contents are verbally given by the plaintiff, but that
is very unsatisfactory, That leaves some uncertainty as to its
{rue contents and even as to its date. The agreement or option
is not under seal and was given without any consideration, With
sach defeets, incompleteness, uncertainty and total absenee of
consideration, I do not see how the Court, under the cirenm-
stances of the case, can decree specific performance of the said
agreement.”’  Action dismissed with costs.

ITudson and McPherson, for plaintiff. Anderson and Wil-
Liums, for defendant.

Dubue, C.J.] GorooN v. LEARY, {June 15.

Principal and agent—-lindisclosed principal,

The defendant’s son, J .G, Leary, with the assistance of de-
fendant, opened up a meat shop in March, 1906, and earried it
on for a few monthe without success under the firm name of
J. G. Leary & Co. In the following June, the defendant em-
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ployed one Schofield to act as manager of the business at a
salury of %75 per month. Schofield thereafter managed the
business under the same firm name and from tine to time
ordered goods from the plaintiffs, which were supplied and
charged to J. ¢, Leary & Co. Schofleld had not been expressly
authorized to buy goods from the plaintiffs on eredit, but found
it necessary to do so in order to carry on the business, and told
the plaintiffs that the defendant had engaged him as manager.
and would be responsible for the aceount. He also informed the de-
fendant that he was getting goods on credit from the plaintiffs.
In the following December, as the business was not paying, the
defendant closed it up. Defendant contended that the business
was bis son's and that he had not authorized Schofield to pledge
his credit with the plaintiffs.

Hcld, that Schoflield’s acts in ordeting the goods were within
the authority usually conferred upon an agent of his particular
character and that the defendant was bound by them, althongh
he did not expressly authorize them. The charging of the goods
to J. G. Leary & Clo, instead of to the defendant, might, under
the cireumstances be considered as a matter of book-keeping, and
even if the plaintifis had known nothing about the defendant's
connection with the business, he would be liable as an undis-
closed prineipal on the autherity of Watteau v. Fenwick (1893)
1 Q.B. 346, and IHutchings v. Adans, 12 ML.R. 118, Verdiet for
plaintiffs for amount elaimed with costs.

Fullerton, for plaintiffs, Elliott and MeNeill, for defendant.

Mathers, J.| Doucras v. FRASER, [July 11,

Tusband and wife—Married Woman's Properly Act, R8M.
1902, ¢. 108, 8. 2(b)-—S8cparate property of wife—0wnership
of goods in business carried on in wife’s name.

Interplerder issue to determine the ownership of gnods seized
under exeention at the suit of defendant against the plaintiff’s
husband who mar~ied her in 1886. The defendant’s judgment
was recovered in 1906 upon a debt which had been incurred in
1895, after which the husband beeame ingolvent. In 1899 a fur
business was opened up in the nawme of the plaintiff and had
been carried on up to the time of the seizure. From the begin-
ning, the husband managed the business, did all the buying and
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selling, handled all the funds and had entire control. « only
part the plaintiff took was superintending in the work room in
which ahe herself worked. A large part of the money with which
the business was established was derived from the sale by the
husband, a few days prior to 21st May, 1900 (when it was
enaeted that all property standing in the name of a married
woman on that date should be deemed to be her property until
the contrary is shewn), of a property then belonging to the
plaintiff, but which had been given to her by the husbard a
few yenrs bhefore his failure, 'This money, $1,300.00, had been
received by the husband and deposited with a trastec in trust
for himself, before that date.

Ield, that, so far ns that property was e ~cerned, her claim

1o it was not supported by the provisions of the previous Act,

R.S.M, 1802 ¢, 95, 8. 2 of which gave a married woman who
married after 14th May, 1875, without a settlement the right to
hold property as a femnie sole subject to the coneluding words,
“‘but this section shall net extend to any property received by
a married woman from her husband during coverture,’” beennse
the property in question had been reeeived from the hushand
during coverture, that the plaintif¥ could only rely on her com-
mon law rights as to it, au. that at eommon faw the hushand
had a free hold interest in the Iand and would be entitled to sueh
proportion of the price for whieh it was sold as would represent
the value of the property during their joint lives,

The business had heen started in 1899, except as to abont
$125 of the plaintifl’s own money, with money derived from
the rentals of the same property which the learned jrdge held
the hushand to have been entitled {o at common law, and in
1900 the capital waz augmented to the extent of the proeceeds of
the sale above referred to, a large portion of whieh the hushand
was also entitled to aceording to the above holding,

When the plaintiff commenced business the hushand had
judgments against him and the wholesale dealers stated that
they had snld to the plaintiff and upon her credit and would not
have sold to the husband on credit beeause of the liabilities
hanging over him, The business prospered from the beginning
and the profits earned in it were used in huying other stock and
in genmerally extending the business. A large portion of these
profits were earned after the coming into foree of the statute 63
and 64 Viet. o, 27, now R.8.M. 1902, e, 106, and it was econtended
that they werc included in the definition of the word “‘ property”’
given in & 2 of the Act, viz, ‘‘any real or personal property of
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every kind and description of a married woman, whether ac-
quired before or sfter the commencement of this Act, and shall
include the rents, issnes and profits of any such real or personal
property and includes also . . . all wages, earnings, woney
.1d property gained or acguired by a married woman in an
employment, trade, or occupation in which she is engaged ov
which she earries on separately from her hushand and in which
he has no proprietary interest, ete.’’

Held, that the business was not a trade or ocenpation carried
on by the plaintiff separately from her hushand and that the
speeial mention, in the latter purt of the definition, of property
wegquired by s separvate trading excludes from the previous gen-
eral deseription property acquired in trading not earvied on
separately from the husband, and that the Legislatnre meant
to enact that money and property acquired by a married woman
by trading in eonjunction with the hushand should be his and
1% hers, and therefore the profits of the business were the pro-
perty of the judgment debtor. The goods seized were mostly
if not nltogether bowght with these profits and the husband was
the real and benefieial owner of them although the dealers had
sold them to the plaintiff.

Dominion Savings Co. v, Kilroy, 15 AR, 487, and Dall v.
Conboy, 9 MLR. 185, distinguished.  Meakin v. Sumson, 28 U.C.
(1.P. 355, followed.

Pitblade and Meercher, for plaintiff.  Daly, K.C., and
Crichton, for defendant,

Province of British Columbia.
SUPREME COURT,
Martin, J.] [May 22.
Brycer v, Cavaniax Pacwrie Ry, C'ompaxny,

Shipping—Collision-——OQuvertaking vessel, duty of—Ineritable ac-
cident—**Narrow . channel”’—Evidence—Whether  crpert
witnesses may be heard where Court is assisted by assrssois.

On July 21, 1908, steamer Princess Vietorin belonging to de-
fendants, collided with and sank the stewmer Chehalis, both ves-
sels being on their way westward out of Vaneouver Tlarbonr.

Ield, on the evidence that the Master of the Princess Vietoria
gave the signal indieating his conrse at the earliest time eon-
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sistent witn the position of the vessels, and that he did not neg-
lect to take any proper precaution which a prudent and skilful
navigator shonld have taken in the eiroumstances,
_Where the Court is assisted by assessors, whose duty it is to
advise on matters of nautical skill and knowledge, the evidéence

of witnesses, tendered for expert testimony purely, will not be
veceived,

The Kestrel (1881) ¢ P.D. 182, at p. 189, followed.

Bowser, K.C.,, Martin, K.C, Peters, K.C. Schultz and
Donoghy, for plaintiffs,. Bodwell, K.C., Davis, K.C, and
Medlullen, for defendants.

Morrison. J.] [duly 11,

CHineseE EMUIRE REFORM AssocIATiON ¢, CHINESE DALy NEWS.
PAPER PUELISHING COMPANY,

Company law—Non-trading corporation created under the Bene-
volent Societies Act, R.8.B.C., 1897, ¢. 13—Libel of, whetler
actionable.

A non-trading corporation, having the right to acquire pro-
perty which may be the souree of income or revenue, the trans-
action of the business inecidental thereto creates a reputation,
righin and interests similar to these of an individual or a frad-
fug corporation, and must have the same protection and immuni-
ties, and be given the same remedies, in case of injury, as a
trading corporation.

Davis, K.C., for plaintiff association. Sir C. If. Tupper, K.C,,
and Boak, for defendants, :

Full Court.) Camns v, B, C. Satvaor Co, {July 19

Shipping—Jurisdiction of Counly Court—Wages—Term of hir-
ing—dAcerual of wages de dic in diem—Desertion—LFor-
feiture.

A County Court judge has jurisdiction, in . ordinary ae-
tion for wages of a seaman, to tey a claim for more than $200
where the plaintiff has & good demand at common law; that is,
where his cause of action is complete without the aid of the
statute. Section 52 of the Seaman’s Aet merely ereates a con-
current tribunal for securing a speedy settlement of claims for
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wages. Plaintiff shipped for a voyage of three months. The
period expired before the voyage was completed, and while the
ship was calling at a port he went ashore, without leave, to seek
legal advice, while thus absent the ship sailed.

Held, that he could not be classed as a deserter and had Bot
forfeited his wages.

Peters, K.C., and Moreshy, for plaintiff, respondent. W.J.
Taylor, K.C., for defendants, appellants.

Book Reviews.

——

International Law, a treatise by L. OpPENHEIM, LL.D., Lecturer
in public International Law at the London School of Eco-
nomies and Political Science (University of London) form-
erly Professor of Law in the University at Basle. Vol. 1.
Peace—Vol. IT. War and neutrality. Longmans, Green & Co.
39 Paternoster Row, London. 1906. 1,200 pages. Price,
for each volume, $9.50.

The author tells us that this treatise is intended to be an
clementary book for those who are beginning to study interna-
tional law—a book for students written by a teacher. Whilst
the author thus modestly speaks of his work the reader will see
that it gives a complete survey of the subject, discusses all im-
portant points, and when space prevents a further pursuit, he
refers to other books which go more deeply into the subject. The
bibliography given in this treatise to be found at the beginning
of each chapter and sub-division will be most useful, enabling
those who desire further information on any special subject to
refer to the appropriate authority.

Mr. Oppenheim is an original thinker, and seems to have the
happy faculty of placing the matter he gives where one would
expect to find it. His arrangements are lucid, his definitions
sharp and his conclusions, which he is not afraid to express,
clearly and concisely stated. The law of nations is so vast that
no one book can be expected to contain it all, but we have not
seen any treatise which quite as readily puts one in possession
of the law, eitler by stating it or telling you where you can
find it.
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Leading cases on the Law of E’fvide'ncé, with notes, by Ernesr
Cocxrg, of Gray's Inn, Barrister-at-law., Swest & Maxwell,
Limited, 3 Chancery Lane, London. 1907,

The writer’s aim hag been to select from the English reports
leading cases on the most important points of the law of evidence
—then to extraet the prineiple from each case and state it as
a head-note thereto. This is done in a handy little volume of
224 pages. A preliminary note introduces the cases of a elass,
and gives a bird’s eye view of the leading decisions on that par-
tieular branch of evidence. ''I'he typographieal part of the book
18 very well arranged, though the names of the cases might bet-
ter have been in u slightly smaller type.

As the law of evidence is almost entirely case law, one is
surprised that something of this sort has not been attempted
before. 'I'he author has made a good beginning, and we shall
doubtless see enlargements and improvenents in a later edition.

The Lawyers Reports annolated, new series, Rochester, N.Y.,
Lawyers' Co-operative Publishing Company. 1907,

We are in receipt of Book 7 of this annotated series of Ameri-
_can reports. We have alrendy expressed our opinion upon the
excelleney of this work and need not fnrther enlarge thereon at
present. We have also received the syllabus digest of the opin-
ions reported in the first seven volumes of the new series, with a
complete table of eases and a full index of the elaborate annota-
tions. Nothing eould be more complete, A separate index of
notes precedes the digest, which means that when a person who
uses the digest finds a point that he wants, he iy at the same
time notified if the point is annotated, and is told where the note
can-be found.

Bench and B\ar.

w—

Alexander Dawson, of the City of Winnipeg, in the Province
of Manitoba, Esquire, Barrister-at-law, to be a County Court
judge for the Kastern Judicial District of Manitoba. (July 10.)




