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We are mduced by a perusal of the
recent case of Roan v. Nrousbein, 12 O, R,
197, to come to the conclusion that it
would be a very reasonable thing if the
courts were cmpowered. it cases of that
kind, to award damages in lieu of giving
a judgment for the recovery of the land.
The action was brought for the recovery
of a strip of land a few inches wide. It |
appeared that Mrs. Hart, the owner of lot |
13, built a house, which, on a survey °
being subsequently made, was found to
encroach seven and a half inches on the
adjoining lot 12, Theowner of lot 12 and
Mrs. Hart then entered into an agreement
in the vear 1851, whereby it was agreed
that Mrs, Hart should not be disturbed
during her lifetime, but that on her death |
the owner of lot 12 should be entitled to |
claim the part of his lot encroached on, ;
This agreement was never registered. !
Mrs, Hart died within ten years before the |
action was brought, The defendant had |
purchased the house and lot formerly oc- |
cupied by Mrs. Hart, in ignorance of the |
agreement made by her, and of the fact of :
there being any encroachment. The case

because, buying as he did, a house that

~tion of the defendant’s
~ principle has been already recognized by

_ whereby the court is enabled.
Cawarding an injunction to restrain the
: breach of a covenant

had been erected for upwards of thirty
years, he not unnaturally assumed that it
was impossible for any one to object that
it encroached on the adjoining lot. Even
if the agreement had been registered, which

t it was not, the defendant would not have
been likely to lhiave had notice of it, be-
i cause he was buying lot 13 and would not,
in the ordinary course of business, be
. likely to examine the tiie of lot 12 to
" which the agreement related,

In such a
case it appears to us that it would be

., eminently proper that the courts should

have a discretion to award damages in lieu
of a judgment for the recovery of the land,
involving, as the latter would, the destruc-
building, This

the legislature in R. 8. O. ¢ 30, s. 40,
in licu of

contract or agree-

: ment, or against the commission or con-

tinuance of any wrongful act, or for the
gpecific performance of any covenant,

contract or agreement, if it thinks fit to

award damages to the party injured. in
addition to, or in substitution for, such
injunction or specific performance. Some
provision of that kind, it appears to us, is
wanted in reference to actions for the
recovery of land,

' MORTGAGEES AND THE STATUTE

OF LIMITATIONS.
By the recent deciéion of the Court of
Appeal in Newbould v. Smith, 55 L. T,
N S, 194, it has been in substance deter-

E mined to be the law that a payment to a
of the defendant was particulatly hard, {

mortgagee, in order to be suflicient to pre-
vent the Statute of Limitatiors from run.
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ning against him, in favour of the owner
of the equity of redemption, must be made
by the person entitled to the equity of
redemption. The payment relied on in
that case hud been made by the original
mortgagor, but as it turned out that prior
to his making it he had assigned his
equity of redemption in the morty.yed
property, it was held that the payment
did not prevent the running of the stat-

ute in favour ot the owner of the equity of .
i part in respect of which rent is paid, that
" of course operates as a taking of posses-

redemption,
This de “sion makes it apparent that it

is unsafe for a mortgagee to suffer his :

mortgage to remain overdue for a period
exceeding ten vears, relying simply on the

: gaged estate it has no effect.

this section has been very considerably
to narrow the language actually used.
There had been a previous decision of the
Court of Appeal in the same direction;
thus it was held by the Court of Appeal
in Harlock v. Ashbury, 19 Chy. D. 539,
that payment by a tenant of part of the
mortgaged premises of his rent to the
mortgagee did not keep alive the mort-
gagee's right as against the rest of the
mortgaged premises.  As to the particular

sion, but as regards the rest of the mort-
According

“to Jessel, M.R.:—* Payment within the

fact of the interest being punctually paid; .

and even the making of a periodical search

to ascertain that no assignment of the !
. the mortgage debt or interest, the court

equity of redemption has been registered

would not obviate the difficulty, because
" deemed to be a payment on account of

an unregistered assignment of the equity

of redemption would be just as efficacious ;

to destroy the effect of a payment by the
signor as though the assignment were
registered. 1t has been gravely suggested

that nothing short of taking actyal posses-

sion within every ten year- will absolutely
protect a mortgagee from the operation of
the Statute of Limitations.

It may be observed that the statute
R. S, O. c. 108, s, 22, is altogether silent

as to the person by whom a payment,

sufficient to prevent the statute from cun-
ning., is to be made.

It simply says 1— -

“ Any person entitled to ot claiming under :

a mortgage of any land, may mike an

eatry or bring an action al law or suit in °
equity to recover such land at any time
within ten years next after the last pay- -

ment of any part of the principal money
or interest secured by such mortgage, al.
though more than ten years have elapsed
since the time at which the right to make
such entry or bring such action or suit
first accrued.”” It will thus be seen that
the effect of the judicial interpretation of

meaning of the statute must be payment
made Dy a person who is liable to pay,”
and as the tenant was not liable to pay

said his payment of rent could not be

of the mortgage debt and interest: al-
though in the ultimate account between
the mortgagee and modtgagor the rents
received might have to be applied in re.
duction of the motgage debr.  On the
other hand, in Chinnery v. Hvans, 11
H. L. G, 115, the House of Lords deter-
mined that payment by a receiver ap.
pointed a lversely to the mortgagor was a
sufficient payment to prevent the statute
running against the mortgagee in favour
of the mortgagor, These cases decided
that the pavment to be effectual to prevent
the running of the statute must be made
by a person * lable to pay™”; but New-
bold v, Smith app ars to us to have laid
dowu a somewhat different rule, by saying
that the person paying must, at the time
the payment is made, be actually interested
in the equity of redemption, and it would
seem that “liability to pay " is, after all,
if Newbould v. Simith is well decided, not
necessarily an ingredient ; because in that
case the assignee of the equity of redemp-
tion does -t appear to have been * liable
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to pay” the mortgagee, there being no
privity between them, and yet it was be- |

cause the payment was not made by him P

that it was held to be ineffectual to stop 1
the running of the statute. We notice |
that in Nawbould v. Smith Lopes, L.]., i
denies that the payment was made by a |
person “liable to pay.”
haps not quite appreciate the sense in
which the learned judge uses that term,
bLut it would certainly scem that as the
original mortgagor remained liable to pay
the mortgage debt, notwithstanding his
assignment of the equity of rademption,
s0 a payment by him was a payment by a
person who was ¢ liable to pay.” It is
possible, however, that the learned judge :

We may per- |

had in view the fact (Giat the mortgagor |
was only liable on a simple contract for
the mortgage debt, and that more than
six years had clapsed when the payment -
in question was made by him 3 and in that
gense was nol “liable to pav ™ had he :
chosen to picad the statute of limitations, .
But perhaps after all the true criterion .

payment as a bar to the statute, is not so
much whether it was made by a : vroon
< liable to pay,” as whether 1t was made
by a person competent to give an acknow-
ledgment of title.  Tlus rule is stated both
in Chinnery v, Evans and Harlock v, Ash-
bury, “ payment is not a pavment within
the statute unless it amounts to an acknow-
ledgment,” and judged by that rule the :
question as to whether the payment was .
made by a person liable to pay ™ be. .
comes immaterial,

Notwithstanding some doubts which
have been expressed as to the correctness
of the deciston in Newbould v. Smith, we
are inclined to think it 18 well grounded
in principle, and there can be no doubt !
that it is a decision that mortgagees will
do well to keep in mind,

 puse.

RECENT ENGLISH DECISIONS.

The Law Reports for October comprise
17 Q. B. D, pp. 493-602, and 33 Chy. D,
pp. 1-175. '

LANDLORD AND TENANT—DIsTRESS—TRIRD PARTY,
Proceeding to the consideration of the cases

. in the Queen’s Bench Div.sion, the first which
{ demands attention is Cl.ske v. The Millwall

Dock Co., 17 Q. B. D, 494, in which the Court

! of Appeal affirms the decision of Pollock, B.,
. that things belonging to a third person which
are on the demised premises for the purp.se

of being wrought up or manufactured by the
tenant in the way of his trade are not privi-
leged from distiess by the landlord for rent,

. unless they have been sent or delivered by
. such third person to the tenant for that pur.

In this case the tenaut had contracied

¢+ with a third party to build : ship for the summ
¢ of £8,000,
- nearly completed by the tenant on the de-

The ship was commenced and

mised premises, and all the instalments due
on the contract had been paid as they acerued
due. The materials for building the ship were

- supplied by the tenant. The ship was seized

in distress for arvears of rent due 1 resgpect of

. . _ : the shipyard wi the vessel was being built.
by which to judge of the sufficicncy of a . e shipyard where the vessel was belug built

The court (Lord Herschel, L.C,, Lord Esher,

» MUR., and Fry, J.A), were unanimously of
" opinion that 1t was essential, in vrder to ex.

empt goods from lability to distress for vent,
that they should have been *sent or de-
livered " to the tanant for the purpose of beirg
dealt with in ** the way of his trade or employ,”
and that as the materiais for building the ship
in question had been neither sent nov delivered

by the person claiming the ship it was therc.

fore not exempt from distress,
*MAINTENANCE," ACTION POR-—CHSRITY,
Harris v. Brisco, 17 Q. B, DL 304, is an action

. in which the plaintiff claimed to recover dam.

ages on the ground of the defendant having
heen guilty of the offence knowu to the law as
“ mainfenance.” The defenve was that the
defendant bad waintained the part in the
action rofarred to out of motives of pure
charity, This action had been dismissed, and
Wills, J., was of opinion that it had been wan.
tonly and unreasonably brought, and he there-

i fore held that the delence of the defendant

having acted from motives of charity formed
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no defence; but on appeal this decision was
reversed. Fry, L.J., who delivered the judg-
ment of the court, having after an examina-‘
tion of the dicta of judges and the statements
of text writers, come to thu conclusion that
charity ‘. «n excuse for maintenance, and
while observing that no case could be found
in which the defence of charity had been pre-
viously set up in any such action, he proceeds
to say at p. 513 i—

But if the law be correctly laid down in the
passages we have cited, it appears to us to follow
that the limitation put on the meaning of the word
«charity " by Wills, J., cannot be maintained. |
He requires that charity shall be thoughtful of its
consequences, shall be regardful of the interests of
the supposed oppressor as well as of the supposed
victim, and shall act only after due, and upon
reagonable and probable caise, 1f we were making
new lay and not declaring old, it would, in our
opinion, be well worthy of consideration whether
such a limitation of the doctrine that charity is an
excuse for maintenance would not be wise and
good. But is it not an anachronism to suppose :
any such view of charity to have been present to
the minds of the judges of the reign of Henry VI~
a view which even now is present only to the
minds of a select few, and does not commend itself
to a large portion of the kind-hearted and chari.
table amongst mankind }  To say that cha.dy is
not charity unless it be discreet appears to us to
be without foundation in law,

ORIMINAL PRIZONER - [MPRIBONMENT UNDER ORDER—
BTATUTORY OFFENCE HOW FAR A U CRIMIL

The case of Osbarne v. Milman, 15 Q. B, D |
314, 18 usetul ae throwing light on*a guestion
often discussed as to how far a statutory
offence can be regarded as a **crime.” The
plaintiff in the action bad been imprisoned
under an order made against him upon a sum.
mary application for practising as a solicitor
without being duly qualified. The defendant, !
who was the gaoler into whose custody the
plaintiff had been committed, treated him as a
criminal prisoner—a class of prisoners which
a statute defined as being *any prisoner !
charged with, or convicted of, a crime.” The
present action was brought for false imprison-
ment and trespass, and the guestion was
whether under the circumstances the plaintiff
was * a criminal prisoser.” Denmau, J., came
to the conclusion that though the offence was
one for which the plaintiff might have been in-
disted and convicted, in which case he would
have been “a criminal prisoner,” yet as his
imprisonment had been ordered upen a sum-
mary application without indictment he was

pot a criminal prisonen

! pleader issue.

: execution ereditor.”

MASTRE AND BEAVANT—MISCONDUCT OF BRRVANT—
DISMISSAL OF SRRVANT.

In Pearce v. Foster, 17 Q. B. D. 536, the
Court of Appeal affirmed the judgment of
Grove, ], holding that the defendants, who
were merchants, were justified in dismissing
the plaintiff from their employment as a confi-
dential clerk, before the term of service for
which he had been engaged had expired, on
the ground of their having discovered that he
had been engaged in gambling to an enormous
amount in ** differences” on the Stock Ex-
change.

INTERPLEADHR—RIGHT OF BXECUTION CREDITOR T0O 8ET
CP A JUR TERTILL,

The case of Richards v. Fenkinsg, 17 Q. B. D,
544, is a decision of a Divisiunal Court, comn-
posed of Wills and Grantham, JJ., on 2 . ap-
peal from a county court judge, in an inter.
The question for the court
was whether an execution creditor was en-
titled to defeat the claim of the claimant to
cerlain goods seized in execution, by showing
that the claimant had become bankrupt, and
that his right to the goods in question had
passed to his assignee. The court, after a
careful review of the authorities, held, revers-
ing the judgment appealed from, that the eye-
cution ereditor was so entitled. In Mr Ca
babe's book on Imterpleader the rule he de-
duces trom an examination of the authorities
ie **that although the execution creditor can
set up a jus fertif against the claimant, yet the
claimunt cannot set up a jus fevdly against the
This view is to a ecrtain
extent supported by the present case, and we
doubt not that it is the correct rule whenever

! the goords in question are seized in the posses-
i ston of the execution debtor.

We are disposed
to doubt, however, whether that is the rule
when the gouds are seized in the possession

i of the claimant, ¢.g., where goods in the actual

pc:;séession of A are seized in oxecution as
being the goods of B, in such a case we should
be inclined to think A would be entitled to set
up a jus tertii as against the execution creditor.

if, a8 Wills, J., puts it in Rickards v. fenkins,
the decision in that case and in the other
cases cited, is in substance a logitimate appli.
vation of the maxim, potior est condisso defonden-
$is, it would seem to follow that the rule stated
by Mr. Cababe is subject to the limitation we
have suggested.
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MARINE INSURANCE—NON-DISOLOSURE OF FACTS KNOWN
TO AGENT,

Blackburn v. Vigors, 17 Q. B. D. 553, 15 an
important decision of the Court of Appeal
upon a point in the law of marine insurance,
The case was shortly this: the plaintiffs were
anxious to secure insurance on a ship which
was some days overdue. They accordingly
instructed their usual agents to procure the
insurance, and in the course of their employ-
ment these agents learned some important in-
formation casting grave doubts upon the ship’s
safety. These agents were unable to secure
the insurance, and, without communicating
to the plaintiffs the intelligence they had re-
ceived, recommended them to apply to certain
other brokers to procure the insurance, which
the plaintiffs accordingly did, and through
these brokers the insurance on the ship, *“lost
or not lost,” was effected, to recover which
this action was brought ; neither the plaintiffs
nor their agents who actually effected the in-
surancé having any notice of the information
acquired by the agents first employed. The
defendants contended that. the policy was void
by reason of the non-disclosure of the informa-
tion obtained by the agents who -were first
employed by the plaintiffs. The majority of
the Court of Appeal (Lindley and Lopes, LL.J.)
held that the policy was void; but Lord
Esl.er, M.R., dissented, agreeing with Day, J.,
who tried the action. The following passage
from the judgment of Lopes, L.J., embodics
the views of the majority of the court :—

I fail to see why in principle there should be any
distinction between the case where the insurance
1s effected by the agent who obtained the informa-
tion, and when it is effected by another agent em-
Ployed about the insurance. In both cases the
assured, by a suppression of what ought to have

€en communicated to him, obtains an insurance
Wwhich he would not otherwise have got. The
underwriters are as much misled in the one case as
1n the other. In both cases there is a misconduct
On the part of the agent of the assured; in both
Cases the underwriters are free from blame. It
Seems to me unjust and against tpublic policy that
2 person through whose agent’s fault the mischief

as happened, should profit to the detriment of
those who are in no way in fault.

On the other hand, Lord Esher, M. R., while
Strenuously denying any legal duty on the part
of the agent to have communicated the infor-
Mation to his principals, as to the argument
founded on public policy, observes, at p. 570 :—

b It seems difficult to see how public policy can
¢ affected by any circumstances relating to the

power between the parties of enforcing or repudi-
ating a contract of insurance any more than of any
other contract; and, secondly, it seems difficult to
reconcile the interference of the doctrine of public
policy in the case of a contract of insurance on
ship or goods, lost or not lost, one step beyond
aﬁirmmg that the parties who are allowed by law
to enter into this hazardous and well-nigh gambling
speculation of whether a loss has or has not already
happened, must be equally informed, or equally
ignorant.

PRAOTIOE~SEBVIOE OF WRIT OUT OF JURISDICTION-—
ORDER LIMITING PLAINT(FF'S RIGHT TO RECOVER AT
THE TRIAL.

Thomas v, Hamilton, 17 Q. B. D. 592, is a
decision of the Court of Appeal on a point of
practice. The defendant having applied on
motion to set aside an order authorizing
the service of notice of the writ out of the
jurisdiction, on the ground that the cause of
action was not one in which the writ could
properly be served out of the jurisdiction :
the judge who heard the motion, being doubt-
ful on the affidavits used, whether or not there
had been any breach of the contract sued on
within the jurisdiction, refused the application,
but ordered that the plaintiff’s claim should
be limited to the recovery of the price of
goods in respect of which it might appear at
the trial, that the writ could have been properly
served out of the jurisdiction. The Queen’s
Bench 'Divisional Court had set aside this
order, but the Court of Appeal held that it
was rightly made.

LARCENY - ORDERING REBTITUTION OF PROCEEDS oO¥F

STOLEN GOODS (82 & 33 ViorT, c. 21, 8. 113, D,),

In the case of The Queen v. The Fustices of the
Central Criminal Court, 17 Q. B. D. 508, a
Divisional Court composed of Lord Coleridge,
C.]., and Cauve, J., determined that, under the
Imperial Statute, 24 & 25 Vict., c. g6, s. 100,
(from which the Canadian Act, 3z & 33 Vict.,
€. 21, 8. 113, is taken, and which provides for
restitution of stolen property), the court may
not only order restitution of the stolen property
in specie, but may also order the payment
over of the proceeds of it, where it has been
sold. As to the manner in which this jurisdic-
tion should be exercised, it may be useful to
refer to the following observations of Lord
Coleridge :—

An application for the restitution of property
stolen or obtained by false pretences is rightly
made to the court before which the felon or mis.
demeanant is convicted : and, if the goods have
been sold, an application may be made for restity.
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tion of the proceeds, which, if they are in the
hands of the criminal or of an agent, who holds
them for him, it should be granted. If the person
holding the ﬁroceeds does not hold them for the
criminal, it should not be granted.

The question came before the court, upon
motion for a certiorari, and it was objected
that the order in question was wroug 1 point
of law; but the learned Chief Justice points
out that that is an objection which can only
be taken by way of appeal, and not upun ap-

i
!

H

plication for a 2ertivrari, on the ground of ;

excess of jurisdiction.

Adiscussion of some other questions affecting .
the restitution of stolen property will be found *

anle, vol, 1g, p. 13,
PHIORITY RETWEBRKN EQUITIRG~NHOLIGENCE—BEAL,

on the following day. The articles of incorpo-
ration adopted the agreament made by W
with C, and provided that the company should
carry it into effect. No fresh agreement with
W was signed or scaled on behalf of the com-
pany, but the company took possession of the
land, expended moaey in building on it, and
acted on the agreement which they considered
to bs binding on them. The company having
failed to complete the buildings, the original
lessors of W re.entered, and the company
went into Liquidation. In these liquidation
proceedings W claimed damiages against vhe
company for breach of the agreement; but it
was held by the Court of Appeal (affirming

Chitty, J.,) that the agreement having been

Division, The National Provincial Bank of Eng. ’
land v. Fackson, 33 Chy. D. 1, demands a pass- -

ing notice.
priority between a mottgagee by deposit and

This action was a contest for

the beneficial owuner of the vstate, who had, °

through the fraud of the mortgagor, been

induced to execute a conveyance to him of the ;
property affected by the morigage, and the ¢
Court of Appeal held that the movtgagees, -

having had constructive notice of the fraud,
were guilty or aegligence, and that they muast,
therefure, be postpuned. It was also deter.
mined, that althuugh a legal morigage cannot

he postputied to a subsequeut equitdble mort- -
gagee, on the ground of any mere carelessness -

ar want of prudence, yet this rule dues not
apply as between two equitable claims, A
question also arose, whether a deed of re.
conveyance execwed by the muerigagor to
the defendants was a valid deed, it having
only a ribbon to which the seal is nsually
affixed, but not any seal or impression; and it

& lien on the ship.

. . < ! entered into before the company was in exist-
Turning now to the cases in the Chancery | nt to befo ¢ company n exi

ence, was incapable of ratification by the
cumpany, and that the acts of the company
having been done under the erroncous belief
that the agreement between W and C was
binding on the company. were not evidence ot
any fresh agreement having been entered into
between the company and W on the same
terms us the agreement between W and ¢,
and therefore, W could net succeed.
RECTIFICATION OF AGRREMMXT - MOXEY raip vsorp
PAGERAS OF 1AW ~RES SPDICATA,

Caird v, Moss, 33 Chy. IV, 12, is a case desery
ing attention. The plaintiffis had built a ~lap
for B, and a considerable sum had remained
due to them for the price, for which they had
The defendant made ad
vancea to B, and an agreement was chitersd

:into betweer: the three partics that the plaio

_ proceeds,

was held that the deed was invalid for want

of u seal,

CoMPARY ~= DORTRACT WITH TRUBTEE FoR INTERDED |

COMPANT—HATIVICATION,

In vc Northumberland Avenue Hotel, p. 33,
Chy. D. 16, a written agreement wus enlered
into between W of the one part and C ax
trustee for an intended compaay o be called
the N, Company of the other part, whereby it
was agreed that W, who was entitled to a
building lease, would grant an under-lease to
the company, and thal the company should
erect buildings, The company was registered

tifis should sell the ship, and pay the defendant
and themsobves the wnounts due cut of the
The agreement was obsenrs, amd
left it doulitful whether or pot the phuntiis
were entitied to pay themselves in priority to
the defendants. The ship was soid, awd the
defengant sued the plaintiffs for an account of
the proceeds; in this action the plaintiffs
mude no claim for a restification of the agree.
ment, and it was held that, according to its
proper comstruction, the defemdant wus on-
titled to be first paid. The plaintifis paid the
defendant in accordanece with the oider of the
court, and then brought the present action to
have the agreement re.formed. The defend.
ant pleaded that the agreement had been
axecuted, and the mouey paid, under the order
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of the court and that the plaintiff was, there-
fore, entitled to no relief,

Kay, ]., held that

I
|

the plaintiff was entitled to proceed with the :
action, on the ground that it was not r»es judi- .
¢ata; but the Court of Appeal reversed this |

decision, holding that, alihough it is true the
case was not s fudicata, yet that the plaintiffe
might have set up the claim to have the

agreement re-formed before the action brought !
against them by the defendant was concluded,
and not having done so, they were now too .
late, and the action was, therefore, dismissed. !

Cotton, L.]., says at p. 34:—

suit? Clearly it was  They might not have been
able to raise 1t in that action, but they might liave
commenced an action for the purpose. and the court
would not have disposed of (Ee former action while
the new one was pending. 1t would be against

SELECTIONS.

CRITICISING FUDGES.

We reprint by request an article entitled
v Are i'udges above criticism,"” and find no
difficulty in answering the question. If
ever there was a * divinity that doth hedge
a " judge, and secure him against public
animadversion, that protection has surely
been withdrawn, The privilege is now

. freely used by the press and the publie,
Now was it open to the present plamntiffs to raise |
this question during the pendency of the former -

of criticising not only the formal and
exscathedra dicta of the courts, but their

- minor and incidental rulings and every

the principles on which Courts of Equity act, to .

allow an action for rectification to be commencerl
at so late a stage as that at which the presemt
action is brought.
to be done under the contract, if it should be
varied.  Mr. Hastings suggested that, if it were
rectified, the plaintiffis might bring an action for
damages.
plaintiffs spch right of action,

aid under a judgment, which is not impeached
or fraud, amj, in my opinion, such an action
cannuot be allowed to procead,
Justice Kay, that there was no res judicata ; but an
attempt to re.form a spent agreament, and recover
the money which has been paid under it, cannat he
allowed.

LiNatic -MORTGAUN OF LUNATIUS KWESTR To Pay
ANCESTHR'S e RS,

The ooty uther case to benoted ie u pe Fox,
33 Chy, D, 37, in which the Courl of Appeal
anthorized the commitiee of a lunatic, who
was emtitled to a moiety of an estate in fee, to
join in a2 mortgage with the vwnev of the other
mutety for the purpoese of raising a sum of
maunay to pay off certain debis of the lunatie's
angestor, for which the land was liable; but
livected the mourtgage to be framoed so that
the lunatic's moiety should only be liable for a
mototy of the mortgage debt and interest, und
30 that it shonld not be Hable for any defanlt

uf the cu-owner of the estate in payment of -

the other moiety of the principal and interest;
and the court declined to authorize the com-

witiee to enter into any covenant oh behalf of |
the lunatic for payment of either the principal -

ot interest of the morigage debt.

Here, nothing ramains .

1 think there is nothing to give the .
The defendants |
abtained in the former alctiun a ju;lgmegt which
was right on the materials then before the court, | " ook, - ‘s J-
and the present is an attempt lo get back money | flagrant offences, the reason is stronger

1 agree with Mr. '

exercise of that elastic and indefinite
power denominated judicial discretion.
And 1his is as it should be. There is no
reason why judges should not be held to a
responsibility to public opinion not less
stringent than that of political officers.
Indeed, as judges hold their offices. if
not by a life tenure, at least for a long
term of years, and as their removal from
office can rarely be effected by impeach-
ment or otherwise, and only wy cases of

for their responsibility to public sentiment,
than for that of the political officer who
must needs face his constituents, within a
year, or two, or three, and stand or fall
upon the account he ca- then give of his
stewardship.

Of course we will not be understood as
saying that judges should be swerved or
controlled in their judgments by popular
sentiment,  On the contrary, quite the re-
verse,  They should declare the law, and
adminster justice irrespective of all outside
influences. While their duty in this re-
spect is plain, the right of the public to
criticise and discuss their performance of
itis equally clear.  In many minor matters
however, judicial notice may well be taken
of luy criticisny,  1f a judge is too slow,
permits unnecessary delays, allows cases
to go over from term to term, or if he falls
into the opposite error, forces counsel to
premature trial of their cases, and thereby
produces a plentiful crop of appeals, writs
of error and reversals, it iz well that his
fault should be fully ventilated in newa.
papers or anywhere elee.  And if a judge
is tyrannical or peevish, or impatient, any
one may well say so. In England, lately,
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a judge upon the bench took exceptions I
to the conduct of a solicitor, lost his pati. |
ence, which seems however to have been
no very greal lesws, and fell to scolding
like a very Billingsgate fishwoman, The
principal legal journals of London com.
mented in unmeasured terms on the scan-
dalous scene, and in the name of the pro. |
fession, tendered their sympathy to the .
aggrieved solicitor. Upon faults such as
these, and they are not uncommon, the |
gubhc may and should comment freely, :
ut if a judge honestly and faithfully strives |

1
)
1
i
i
i
:

diligently to do s whole dutv, he is en-
titled to the commendation of the com-
munity, however distasteful to the feeling ;
or adverse to the interests of the people |
his rulings may be. The recent proceed- |
ings in California against the judees of |
the Supreme Court of that Stale, upon |
which we commented some weeks ago, is !
a striking illustration of the extremes to
which a people may be carrted by an ad- |
verse ruling on a point of great public in
terest. Not only was the legislature con-
vened in extra session for the avowed
sutpose of repealing out of office the
EUA‘.{L‘E& who made the shnoxious decision,
but charges of imbecility, physical and
mental, were preferred wgainst two of the
judges in aid of the nefarious project of
removing from office, judges confessedly
upright because they expoundeg the law
the way they understood it.  Judyges ought
to be subject to foir criticism of thewr offi- -
cial acts, but surely they should hold their
offices free {rom such perils as those which
environed the California judges.—Condral
Law Fonrngd,

LIBEL -PRIVILEGED

rioNs.

The following are the head notes of two

cases repurted in the dmericar Law
Register for August last

CORMNUNICA

Hrggs v. Garrett — wigens and voters have the
canstitadonal right publisly to discuss and eanvass
the qualifeations of candidates for public wffice,
and information honestly commusicated by oas |
citizon to vthers at & pellic mesting, W the offest |
that & eandidate for such office basd been charged
by a reputable eltizon with grave miscondsct, B a !
privileged communiaation, and the persva commu-
nicating sush information is rot lzble to an antion

for iibel therefor, although the charge was false in
fact and its falsity could have been discovered by
inquiry.

Such communication being privileged, legal
malice is not inferrible, and on the trial of a civil
action for libel against the party who made the

! communication the court is justified, in the absence

of proof of actual malice, in entering a nonsuit.
The fact that repurters of the public press were
present at the meeting at which such privileged
communication was made is immaterial,
At a mueting of a body of citizens of Philadeiphia,

. styled the " Committer of One Hundred,” assem-

bled for the purpose of considering the merits of
candidates for public office, a letter reflecting
soverely upon the chavacter of ene of the judges of
the Common Pleas, who was a candidate for re.

i eleation, by statements subsequently acknowledged

to be wholly untrue, was, by order of the chairman
road by the secretary, and appeared at length the
following day in the daily papers.  Held, that the
communication being based upon probable rause.
was proper for diszussion at such a meeting, and
the eourt will not veverse a judgmest of noosuit
entered i an action for libel brougnt against the
chairman of the mweeting.

Brovson v, Bruce ~Charges of ceons which ars
false, made in a newspaper agust o ndibate Loy
Congress, though made without e and b oan
honest belief of thelr truth, ape not priviteged com
munizatious ; but if they were published in good
faith, after reasonable and proper investigation,
this fact may po to mitigation of damages.

The editor
follows:. -

The above cases for an important ad
dition to the hterature upon the interesting
quostion therein discussed In the cawe
of Express Printing O v. Copetland. re.
cently decided by the Suprome Court of
Texas, and reported 25 Y Law Rey.

then  discusses themn as

, N B 640, the nde was laid dows, tha
- where a perwon consents to beeome o
- candidate for public fhce conferred by

popular clecthion, he shoukd be consulered
as putting his character 1a issue so lar as

- respects bis gualifications fer the office;

and that whatever pertains to the quabit-
cation of the candidaic 1o the office soughi
is a legitimate subject for discussion gnd
comment : but statements and comments
made must be confined to the truth, or
what in good faith and upon probmsbie
cause s believed to be true, and the mat.
ter must relaie to the suttableness or un.
fitness of the candidate for the office.

Ll e
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ise in A careful study of that case convinced | Bronson v. Bruce, it seems to us that the
ed by us of its correctness and it is unnecessary ! learned judge who tried the case at uisi
to repeat what we there said. The prin- ;| prius made a very clear and concise state-
legal cipal case of Driggs v. Garrett lays down | ment of the law as it seems to be estab-
A civil substantially the same doctrine as the | lished by the weight of modern authority.
o the case above referred to, and we do not | It seems to us that the learned judge who
sence understand the dissenting judges to ques- | delivered the opinion of the appellats
it tion this principle.  Their contention was | court has drawn a picture of the cv.i
wete only that the question of good faith, belief ﬂowin% from the rule laid down in the
ileged in the truth of the statement and the exist- { court below, rather more lurid than the
ence of actual malice, were questions for | facts will warrant, He says, * Under
iphia, the jury.,  Mercur, L, said: ‘it may be | such a rule the advocates of both or all
ssem- asked, are the prople to be prevented from | candidates would let fly their poisoned
its of criticising and discussing the condust, | shafts of defamation and charges, to be
\cting character and gualifications of a candidate { met by counter-charges, until the bewil-
o8 of for office? Undoubtedly they are not. ¢ dered voter, not knowing who or what to
br re. They must, however, contine themselves | believe, must of necessity shut his eyes to
edged within the limits of truth, or permit a jury | the fitness and character of the candidates
rman to pass upon their good faith and motive | and join the ranks of the party whose
th the when they make a false charge " Starkie, | banner bears the inscription * Principles
at the Stander 110, ; not men 7' Qualified as is the doctrine
-ause. The case of Marks v. Baker, 28 Minn, ; of the court in this case by the rule relat-
o 162, referred to by the court in Briggs v. | ing to the mitigation of damages, it is, on
it Gavrett, is of more than ordinary interest | grounds of public policy, impossible to
<t the in this connection. 1 that case the plain. ; deny that it is a reasonable rule; but the
tiff was treasurar of the city of Mankato, | old rule laid down in the case of King v,
K- and a canitidate for re-vlection. The de- ; Root, and other similar cases approved
e for fendants, being residents and tax-payers | by the court in the principal casc s one
' an of sail city, published a  ommunication @ which, as it seems to us, will not ulti-
- i a newspaper published m said city, of | mately prevail in this country; and we
il which they were editors and proprietors, | arc not aware that a more satisfactory
ation charging or insinuating that the plaintiff | state of morality on_the part of the pub-
' had, as appeared by certain official reports,  lic press exists in New York aud other
failed to account for city funds whict\ had ; States adhering to that doctrine than in
nods come into his hands ax such treasurer, and - Pennsylvania, Minnesota, and other States
that (as plaintiffs clanmed) he had em. . adopling the rule laid down in Briggs v.
st oard bezzled a portion of such funds; and it | Garrett. Upon the whole, it seems clear
rstinig was held that such publication, if made in that the weight of modern authority sup-
ease gomd faith, was privileged. ports the rule laid down in Briggs v.
1. re- The case of Crane v, Wafers, 10 Fed. | Garerelt, and that so long as trial by jury
wt of Rep, 619, abio supports the docirine of | is preserved, there is no immediate danger
e, Briggs v. Garret. In that case Lowell, . of the subversion of the social fabric from
. that Joo said: The modern doctrine, as | the general adoption of the rule of this
me a4 «hown by the cases cited for the defend. ~ case.
Ih},' 1; ants, ap;.;ears to be that t{!w i;;;u!;lic,: has a
dered vight to discuss, in good {uath, the public | L . .
far as mi{miue:t aud gualifications of a public | THE EVILS OF CASE-LAWY.
fiiee wan, such as & judge, an ambassador, ete,,
uabi- with more fresdom thar they can talk with Oxg evil connected with modern law
vught a private matter of with the private con- ; practice, which has been much commented
SR duct of any one.  lu such discussions @ on of late years, and which is universally
vnents they are not held to prove the cxact truth | admitted to exist, may be defined as case-
th, or of their statensents, provided they are not 1 law practice,  And while [ do not enter-
shalsde actuated by express malice, and that there | tain any such chimerical idea, as 1o sup-
B e 15 veasonable ground for their statements ; pose that this association can do much
Of 1. or inferences, all of which is for the jurv,” | towards the abatement of this evil, it is

B

With reference to the principal case of

&

still true that the best way by which te
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fully how and why it arose, how it has
come to be what it is—so that having
learned thus much, we will be in a posi-
tion to create, or aid in creating, a public
sentiment adverse te it, such that those
who are competent to deal with it, and

have more or less power to control it, i

shall be stimulated to take it in hand,
Much and perhaps most of our modern
law is judge-made law, by which [ mean,

that '« rests for its original authority on :

decisions of the courts, rather than on
statutory legislation,

In sueh judge-made ;
law, I include for my present purpose— |

i
|
;
!
%

though perhaps not with the utmost ae- |
curacy—the larger part of what we know

as the common law of ancient date, and
also those customs and usages which
originate in the growth and development
of our modern civilization, and which the
courts necessarily adopt as governing
rules in fixing the rights of parties who
may have acted thereunder. I also in-
elnde in the term judge-made law, those
requirements of the law which result from
the application of common law or other
necessary rules of construction to the la.., .
body of statutes which emanate from cur
legislative bodies. As is well-known, and
as is often
statuies are unintelligible or ambiguous,
or even contradictory, uunless wesort be
had to extraneous or outside sources for
aid in ascertaining their meaning.
when such aid is called in, as it often
must be, then a new body of law is created
with which the skilful practitioner must
to a greater or less extent familiarize him-
self,
Now the work of the lawyer, in part, is
to apply the iaw of the land, whether it
be statutor or judicial law, to the facts
of his case, provided there be any settled
law applicable thereto; and if there Le
not, then tu secure, if hie can, the creation
of new or hitherto unmade, or at least un-
formulated law, such as will be best, and
most effectually protect or vindicate the
just rights of his client, and in doing so,
promote the ends of justice. I. elther
case two courses are open *o him: ons is
to keep in mind the principles of right
and wrong which theoretically, at least,
undarlie all law, and apply those principles
to the facts under consideration, and
thereby seek a righteous verdict of adjudi.

necessarily the case, such |

And !
i N . L L.
; care little or nothing for a just Jecision,

secure its abatement, is to understand | cation. In this work previous decisions,

in so far as they appl%', are an obvious,
important and desivable aid, for the rea-
gon that they indicate the conclusions
wiich previous judges have reached on
the consideration of like questions, under
conditions presumptively, at least, favour.
able to a just decision,

‘The other course is, to leave out of con-
sideration entircly, or give but little weight
to the underlying principles of right and
wrong, and to look through prior decisions
to see if one or more cannot be found
which, either in the plain meaning of the
language used, or by a distortion, or per-
version, or stretching of such language,
will secure a favourable result. This lat-
ter course is one that commends itseif to
certain classes of practitioners:

1st, To the new beginner, especially if he
feels, ar he naturally may, a little timid
or distrustful of his ability to argue his
case on ity merits,

and. To the lazy practitioner, for it ix
niuch easier to read up what the judges
have decided, and to make a roal or fanci-
ful application of such decisions to the
case in nand, than it iy, by extensive read-
mg, hard study, diligent application and
close reasoning, to convinee the court of
the justness of the case presented.

ard. Case-law practice also commends
itself to those members of our profession,
of whom 1 am sorry to say there are some
—-though none perhaps in Pittsburg  who

but who look only to winning the case
And in this class | include the dishoaest,
unscrupulous and tricky practitioner—-the
shyster, in short-—and also the practitioner
who works only for fees,

And right here I may say that, in my
opinion, a lawyer who works only for fecs
is neither a gouod lawyer nor an hones
man., Such | believe to be, in part, the
origin of the evil of case.law practice.
And the remedy thus far is easily sug-
geated !

1=t. To discountenance the lazy and to
compel them, if possible, to argue cases
on principle, rather than on authority,
which, of course, only the courts can do;
and still further, to train them while stu.
dents, so that they shall learn sound prin-
ciples first, and how to state and apply
them, and then how to cite and apply
authorities afterwards. And this remedy

L3
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should be applied vigorously in the office |
training of law students, law, clerks, junior :
partners and ussociate counsel ¢f small
experience, To this extent the remedy 15 |
in our own hands.

As regards the unscrupulous and tricky
sractitioner, and hm who works only for
}ees, the remedy is less easy of application |
but it lies obviously in the direction of .
rooting out such characters, so far as it !
can be done, who are already members of |
the bar; cultivating a high standard of |
professional morals, such as may lead
them to mend their ways, and still further -
to exercise the utmost care and diligence
that none such, or as few as possibie, be |
permtted o allowed to enter the profes. !
sion,  And this remedy, to be efficacious,
requires the conjoint action or co-upera- -
tion of the judges. the examining com. .
mittees, and of every reputable member
of the profession.

But the origin of the ovil of case-law
practice does not end here. Every prac-
titioner demands—and the judges, {or rea-
sons which it is not now necessary to dis.
cuss, hav  yielded to the demand--that a
written opinion shall, if possible, be pre-
pared and filed i each and every case
adjudicated. The consequence is that we
are hooded with law reports, the mass of
which is, or is likely soon to be, perfectly
appalling, In this country alone, and
saying nothing of foreign countries, which
are continually contributing to the already
overflowing stream, we have about two -
hundred and fifty courts and tribunals,
the opinions of whase judges are regularly
reported,  The amount of legal hterature
thus thrown onto the market, and tumbled
into our law libraries, is simply {rightiul, .
not only in its amount, and also in the .
quality of it, but for the reason that it
fearfully aggravates and promotes the evil
tendency to look to and rely on adjudi- :
cated cases rather tuanon sound principles.

{Tu be rontinued.}

- taxes aiso were left unpaid.

NOTER OF JANADIAX CASES.
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Bovuron v, BLake.

Lease—Covenant lo pay rent and taxes——Convey-
anve away of part of the leased premdses—ds.
signment by lessee—A tion for a pavl of Uhe rent
and laxes— A pportivument — Evictian — Local
improvement — Taxes— Additions 10 laves in
irrear,

J. B, leased certain lots A. B, C, D, F and
F, with ather lands, to the defendant,  E, R, £,
alzo at the same wme leased lot G rnd ofier
lauds to defendant. E. R. C. theu conveved
his reversion in lot G to L B, and [, B, con.
veved away the ofitor lands mentioned in his
leage 1o S A, H. Deendant assigned ail his
interest in both leases to J. S, MeM,, and 1. S,
MeM. assigned !l nisintercst inlots 3, B, C,
D)E.Fand Guo 1. C. Botu ] 8 MeM. and
1. C. paid rent to J. B, and after his death to
his executrix, the plaintiff. The rent of lots
A, B C, DL E, Fand G fell in arrear, and the
Plainuif then ve.
covered judgment in an action of ejectment
against §. C,, and took possession of the luts,

[n an action to recover the unpaid rent and
taxes accrued on these lotw before the recovery
in ejectinent, in which it was cntended that
ag the action was brought against the original
lesaee, who had assigned the lease aud was
une on the ¢ovenaut resting in privity nf cou.
tract and not in privity ot estate, there could
not be an apportionment of the rent to these
lots, it was

Held, following The Mayor, ele., of Swansea
v, Themas, L. R, 10 (. 13, D, 48, that the reat
was apportionable, and the plaintift was en-
titled to recover.

Held, also, that thiere was no eviction of the
defendant by th~ leasor. )

Held, also, on (he evidence, that although
defendant might be . aurety for the assiznee,
the: was no release of the assignee, and eon-
secuently no discharge ot the surety.
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Held, also, following Barnes v, Bellamy, 44 ] Proudfout, ].] fg:p: 41,
pt. 29.

U. €, R. 303, that the rent acerued from day
to day, a .d was apportionable in respect of
tiue accordingly.

Held, also, that under the wording of the
covenant to pay *all taxes, rates, duties, and
assessments whatsoever . . . now charged,
ur hereafter to be charged, upon the said de-

mised premises,” the defendant was liable for .

loeal improvement taxes and for the additions
made under the Assessment Act, year by year,

i
3
H
i
H
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i
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i
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to the amount of the taxes in arrear or :

additions made by the municipality.
~ Mass, Q.C., for the plaintiff,
Osler, Q.C., and Small, for the drfendant.

O'Connor, J.] [September 2.

THOMPSON ET AL, v. GORE ET AL.

Marriage settlement—Considsration foy——Volun-
tary aci—Fraud on creditors,

In an action brought by T, K. & Co. on be.
nalf of themselves and all the other creditors
of J. G.. against J. G., his wife, J. G., and ].
K. B,, the trustee, to set aside a marriage
settlement, by which J. G., a day or two before
his marriage, had cettled the greater part of
his property on his wife, in which it was shown
that the relations between ]. G. and his wife

before the marriage were very little short of

those of husbaud and wife, and that she would
have accepted a proposal of marriage without
hesitation, without any condition of a mar.
riage settlement, and that J. G. was in insol.
vent circumstances, of which fact she must
have been awaie, and that the settlement was
purely voluntary on the part of the huysband,
and that the wife knew nothing of it until she
was asked to sign the deed,

Held, that the settlement was not the con-
siderution or part of the consideration of the
marriage, and that it could not stand,

Commercial Bank v. Cook, 9 Gr. 524, and
Columbine v. Penhall, 1 Sm. & G. 238, referred
to and followed,

Frasey v, Thompson, 1 Gif. 49, distinguished.

G\ T Blackstock and T, P, Galt, for plaintiffs.

Lash, Q.C., and Falconbridge, (}.C., for de-
fendants.

Re Siumons & DarLron.

EBlectoral Franchise Act—Revising Officer—>an.
damus— Notice to voter—Nobice to Revising
Officer—-Furisdiction of Provincial Courls fo
fasue mandamus,

A Revising Officer, under the Electoral
Franchise Act, 48 and 45 Vict. ¢. 4o, having
declined to entertain the application of S, to
have the name of D, struck off the voters® list,
on the ground that the notice to D. provided
for by sec, 36 of the Act was not proved, and

; that the notice to the Revising Officer provided

¢ for by the same section was not duly ssrved

; on or given to him in time,

On an application for a mandamus to the
Reviging Officer, athough it appeared no copy
of the notice (o D. was kept, and no notice was
servad to produce the original, it was shown
by two witnesses that a notice to D, filled up
on a printed form with his name, address and
the objection tv his vote, had been mailed to
him by a prepaid registered letter on June 26
for the sitting of the Revising Officer on July
12 following, and the certificate of registration
was produaced, although the witness had no dis-
tinct individual knowledge of tha particular
notice to D,, an1 that such evidence had been
given before the Revising Officer.

Held, that in the absence of evidence to the
contrary, such proof was sufficient., The
notice to the Revising Officer was left with his
clerk at his office, during the absence from
town of the R »vising Officer, on Monday, June
28, and on his return on the afternoon of that
day he was told what had been done, and that
if he did not consider that sufficient the
notice would be procured again and served on
him personally; but he said that what was
done was sufficient,

Held, that the last day tor service for the
sitting of the final revision to be held July 12
was Sunday, June 27, but that under sec. 2
sub-sec, 2 of the Act the time was extended
and 8. had all the next day, and .that the
notice was well given on Monday.,

Held, also, that the service of the notice on
the clerk of the Revising Officer was, under ss.
1g and 26, a sufficient * depositing with "' the
Revising Officer to satisfy the statute, and the
conduct of the Revising Officer amounted to
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an adoption of the action of the clerk, and was
.equivaleut to personal service, if such were
required by the statute,

1t was contended that the Revising Officer
wag an appointee of the Dominion Govern-
ment, and that his sittings were sitiings of a
court of record, and that there was no juns-
diction in a Provincial Court to issue & man-
damus to him,

Held, that the Dominion Parliament had by
the Electoral Frauchise Act interfered with

-eivil rights in this Province, and made no pro-

vision for a court to superintend the conduct
of the officials ; and, following Valin v, Lang-
lois, 3 8. C, R. 1, that until such a court is
created, the Provincial ocourts, by virtue of
their inherent jurisdiction, Lave a right to

{

liable, together with all substitutions and
alterations thereof, and all indebtedness in
respect of the same, being a continuing se.
curity, notwithstanding any change in the
membership of the irm, The bank did buu.
ness with K. & Co. in two different ways-—one
by discounting K. & Co.'s customers’ notes, in
which case their rule was to notify the custo.
mers that they held their notes; and another
by discounting K. & Co.'s own notes, und tak.
ing their customers’ notes as collateral, in
which case they always got the collateral notes

. to an amount exceeding the advance, but did

superintend the discharge of their duties by :

any inferior officer or tribunal.

Held, also, that the Revising Officer errved in
poiut of law in assuming that thenotice to him
required person: ! service, and that it was tou
late, and in hotdi, g that notice to produce

the notice to I'. should have been given, !
which were not findings of fact, and such mis.

takes or errors are not such decisions to pre.
vent the granting of the writ of mandamus.
If he had found, as a matter of fact, that
notice was not given to D., there might have
boen some difficulty in interfering with his
conclusion,

The
132, referred to and distinguished,

Aylesworth, for the motion.

Osler, Q.C., and O'Neill, contra.

et

Divisional Court.} [September a2,

MurcHanTs' Bank orF Canapa v.
McKay BT AL

Morigage—Security for indebiedness-—Surcties—
Change of oviginal securitiss—Release of surebies.

K. & Co. were customers of the plaintiff's,
apd gradually aecumulated a liability of about
#206,000, to securs which the defendants gave
& mortgage containing a recital that the plain.
tiffs had agreed to make further advances to
K., & Co. on receiving security for the then
present indebtedness, and a redemption clanae
providing for the payment of all bills, notes
and papers upon which K, & Co, were then

Comtve Wellington case, 44 U, C. R, ;

|

not notify the customers.

At the time the mortgage was given, all the
notes held hy the bank wera beheved to be
genuine, and the discount of the customuors’
paper very largely exceeded the digcount of
K., & Co/s nutes. K & Co. suspended two
yeats later, At the time of the suspension it

© was discovered that by renewals and substitu-

tion nearly all the notes held gt the date of
the mortgage had been replaced by K. & Co.
(in renewals and ~1bstitutions) by furgeries,
and that the amount of the diseounts of K. &

! Co.'s notes secured by the collaterals very

largely exceeded the dizevunts of the custo-
merg’ notes. In an action by the bank to fore-
close the mortgage the mortgagors claimed
they, as sureties, were discharged by the bank's

! action.

Held, that the bank partsd with genuine and
received fal.... ated securities, and through its
laches or default nccessarily worked preju-
dice upon the rights of the sureties; that ot

. two innocent parties of whom one must suffer

on account of the fraud or crime of a third,
the one most to blame by enabling the wrong
to be committed should bear the loss, and the
defendants were exonerated from liability, so
far as they were prejudiced by the conduct of
the bank. Prima facie, the bank is liable to the
extent of the face value of the securities sur-
vendered, but they can reduce that by evi-
dence as they inay be advised,

Rae, for the plaintiffs,

Moss, 3.C., and Stewart, tor the defendants.
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Chan, Div.]

Divisional Court.] [September 22.

Assignment for benefit of creditors—Chattel movi-
gage— Proof of consideration-—Onus of proof—
New trial.

In an interpleader action where the plain-
tiffs were a chattel mortgagee and an assignee
for the benefit of creditors of the judgment
debtor to try the right to the proceeds of the
goods sold by the sheriff, the assignee was
examined and showed that he was a brother
and an employee of the assignor, and that all
the money he had collected under the assign-
ment had been used by him in carrying on the
assignor’s business, and not in payment of
creditors, and the mortgagee put in and
proved the chattel mortgage, but gave no
evidence of a debt due or of pressureused. On
this the judge charged the jury that in his
opinion there was no evidence of a debt or of
pressure, and that if they believed the assign-
ment was made for the purpose of defeating or
delaying creditors it was bad, and he refused
to allow the consideration to be proved after
the plaintiffs closed their case, and the jury
brought in a verdict for the defendant. On a
motion to enter a verdict for plaintiffs, or for
a new trial, it was

Held, per Bovp, C.—The plaintiffs proved
enough to cast the burthen of attack on the
defendant. Proof of the mortgage duly exe-
cuted showed that the property and title to
the goods passed from the judgment debtor
to the mortgagee before the seizure. The
execution creditor should displace this owner-
ship by showing want of consideration or other
reason. Suspicion would not justify the con-
clusion that the mortgage was a voluntary
instrument contrary to its purport. There is
no evidence that the wife knew of the hus-
band’s insolvency, and concurred with Lim in
an attempt to gain a preference at the expense
of the other creditors.

Per Prouproor, ]J.—That the mortgage
might be valid if given for a present advance
of money for carrying on the business or other
proper purpose, and that insolvency would not
be a circumstance shifting the onus of proof,
and that the production of the mortgage
would be prima facie evidence, and that as the
jury had found the evidence sufficient to justity
their verdict that the assignment was not

NoTtes oF CANADIAN CASES.

[Chan. Div,

honestly made, the verdict should not be inter- ‘

fered with on that point, but as the plaintiff,
the trustee, appeared to have been misled, and
was refused leave to supplement his evidence,
a new trial should be granted to him.

E. Furlong, the trustee, plaintiff in person.

F. Fitzgerald, for the assignee plaintiff.

1. Parks, for the defendant.

Proudfoot, J.| [September 29-

PowgLL v. PECK ET AL.

Movigage—Ratc of interest—Payment into couri—
Court vate of intevest—Rate of intevest after
matwrity of movigage—Contract oy
damages.

A made a mortgage to B which matured
June 1, 1880, and bore interest at 8 per cent.
per annum. During certain legal proceedings
in which A disputed his liability to pay the
balance due on the mortgage, the money was
paid into court, where it remained until April,
1886, when it was paid out to B, who had suc-
ceeded in establishing his right to it. The
Master, in taking the accounts between the
parties, allowed no interest on the money paid
in, and B got it with the usual rate of interest
allowed by the court, which was less than the
rate provided for in the mortgage; but he
allowed interest on the mortgage after it$
maturity at the rate therein provided up to
December 22, 1886, the time appointed fof
payment, and certified that he allowed it as &
matter of contract, and not as damages.

On an appeal and cross appeal from both
of these findings, it was

Held, following Sinclair v. The Great Easter?
Ry. Co., L. R. 5 C. P. 301, that A should p&Y
interest beyond the court interest, and, follow"
ing St. Yohn v. Rykert, 10 S. C. R. 278, that &
per cent. was not payable after June 1, 188
but only the legal rate. McDonald v. Elliott
12 O. R, ¢8, referred to and distinguished.

Delamere, for plaintiff.

Beck, for defendants.
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PRACTICE. Held, that the claim was within the compe-

Fevguson, J.] [Nov. 1. | tence of a Division Court.

DrvErREUX v. KEARNS,
Partition—Dowress as applicant—Alotting--Sale.

A person entitled to dower, though not as.
signed, is entitled to maintain proceedings for

partition,

Rody v. Rodv, 17 C. L. }. 474, overruled.
But, where one only of several is desirous of
partition, the proper proceeding is to have

part allotted to him, leaving the others to |
{

hold jointly or in common.

. Sherwood, : . : .
Hobson v. Sherwood, 4 Beav. 184, followed i authority of 48 Vict. ch. 26 sec, 6 (O.), removed

In the present case, as the plaintiff, a dowress,
had already taken proceedings under the
Dower Act to have her dowet assigned, and

confessedly only apolied for a partition with !
the object of having a sale of the land, which |

the other parties interested opposed, the ap-
plication for partition was refused, with costs.
W. Creelman, for the plaintiff,
. Hoskin, Q.C., for the infant defendant,
Langlois, for the adult defendante,

Ferguson, J.] [Nov. 1.

RippeLL v. McKay,

Security for costs—Rules 429, 431, O. F. 4.

Where no reason was shown for reducing
the amount of security required by a pracipe
order for security for costs, issued under Rule
431 O. J. A,, an order amending the precipe
order by reducing the amount to §200, the
gecurity to be in the form of money paid into
court, was reversed on appeal.

Held, that the provisions of Rule 429 |

O J. A, do not so apply as to authorize the
reduction of the security required by Rule 43x
0.]. A

Aylesworth, for the defendant.

W. H. P. Clement, for tbe vlaintiff,

e

Wileon, C.J.] [Nov, 2.

Re WaLse v. ELLioTT,

Proliibition — Division Court—— Amoun!— Ligiti.
dation.

The plaintiff sued in a Division Court for
114, $75 on a promissory note and #3gon a
bill of costs, of which the amount was not as-
certained by any act of the defendant.

Vogt v. Boyle, 8 P. R. 249, apphed and fol-
lowed.

¥, B. Clarks, for defendant,

Shepley, for piaintiff,

r oy g

Wilson, C.J.] INo~ s

Rre PaguetrEe,

County fudge, jurisdiction of—Prohibition—45
Vict. ch, 26 sec, 6 rO. )—Persona designata.

A judge of a county court, acting under the

an assignee for creditors and substituted
another assignee. The first assignee, as
alleged, refused to deliver over the keys of the
place of bnainess of the insolvent to the second
assignée, and the judge made an order for the
issue of a writ of attachment against the first
assignee for contempt.

Held, that the judge, in acting under this
statute, was not exercising the powers of the
county court, but an independent statutory
jurisdiction as persona designata, and had there-
fore no power to direct the issue of a writ of
attachment; and prohibition was directed.

Aylesworih, for the first assignee.

Shepley, for the second assignee.

Wilson, C.J.] [Nov. 8.

Mewcomse v. McLusan.

Ovrder after action dismissed—Statement of claim
~—Exiending time—Master in Chambers, juris
diction of—Rule 462, 0. F. 4.

An order of the 4th October, 1886, extended
the time for delivery of statement of claim till
the 1ath October, but provided if it was not so
delivered, the action should stand dismissed,
with costs. Upon failure. to deliver in time,
the defendant signed judgment dismissing the
action,

Held, that notwithstanding the dismissal of
the sction, an order could properly be made
under Rule 462 vacating the judgment and
further extending the time for delivering the
statement, and the Master in Chambers had
jurisdiction to make such an order,

H, Symons, for defendant,

F. B. Clarke, for plaintiff,
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CORRESPONDENCE,

[Nov. 10.

Mr. Dalton, Q.C.]
SEYMOUR v. DEMARSH.

Local venug-—Foreclosure—Possession—-Ejeciment
—Rule 254 0. ¥. 4.

An action by a mortgagee for foreclosure,
payment and possession of the mortgaged
premises is not an action of ejectment within
the meaning of the exception in Rule 234
0. ). A,, and the venue need not therefore in
such an action be laid in the county where
the lands lie.

Hoyles, for defeudant.

H. ¥. Secott, Q.C., fur plaintiff.

THE REGISTRY ACT-WEIR v. NIAGARA
GRAPE CO.

T'o the Kiditor of the Law Fournal :

Six, --I have perused an article in the lust num-
ber of the Law JournaL,in reference to Weir v,
Niagara Grape Company, 11 O. R, y00. I do not
altogether agree with the views expressed there;
and as I think it not undesirable that a temperate
criticism of the judgments of our courts shouid be
given to the profession in your periodical, I will
take the liberty of expressing my views in reference
to this particular action.

Section 74 of the Registry Act in effect post-
pones, as fraudulent and void, any instrument prior
in date to any other subssquent instrument which
is first recorded, and which iz held in good faith
and for value and without actual notice of the prior
instrument. Thete i3 nothing in that section mak-
ing it incumbent upon a court to direct that such
ax instrument shall be cancelled and the registra-
tion thereof vacated.

In reference to the powers of the court to deal
with instruments which have been executed and
delivered between parties, I concelve the doctrine
to be this' that any instrument that has besn
delivered for a fraudulent or improper purpose.—
quite aside from the Registry Act—may by tae
court be declared to be void, and the registeaticn,
if necaessary, to be vacated, This doctrine is
2qually applicable whether titles are rucorded or
not; but thers are perhaps oceasions, where the
title is a recorded one, in which the court wou.d

interfere, and yet would not interfere where the title
is not a recorded one, It is also equally clear that
the court will not remove as a cloud upon, the title
—gvan whera titles are recorded —if the conveyance
be void upon its face. No danger can result from
its existence even if removed, His Lordship, Mr,
Justice Armour, rofers to the case of Buchanan v,

Campbell, 14 Gr. 163, where the court refused to - s

set aside such conveyance, from the simple fact that,
upon a perusal of the deed (as the law then was),
no interest passed by it as against the plaintiff; and
the same general principle is well exemplified in
the case of Hurd v. Billington, 6 Gr, 145, where it
was quite obvious in looking a* the power of attor.
ney that the party who executed the deed on be.
half of the grantor under the power of attorney
had not the requisite authority., In these cases
apparently neither the execution nor the registra-
tration of the instruments was otherwise than in
good faith, and the court did not simply see fit to
interfere.

But as to instruments recorded after the instru-
ment held by the person seeking the aid of the
court, which may or may not have been executed
before the plaintifi's instrument; in my humble
opinion it wovld not be proper in all cases that the
court should direct the registration of such instru-
ments to be vacated. The judgmeat of the court
as to this point in Truesdail v. Cook is an obiter
dictum, and may have been stated somewhat too
broadly. In the case of Dynes v. Bales, alluded to
by Mr. Justice Armour, the instrument was, I
think, dated, delivered and recorded after the
instrument keld by the plaintiff, who prayed for
the vacation of the registration of such instrumaent.
I should submit, in my humble judgment, con-
sidering the importance that is attached to re-
corded instruments in this country, that when
the instrument has been executed and recorded
from idle or improper motives, or where no
possible injury could possibly occur from such
cancellation, and vacation of registeation of such
instrument as a matter of record—in all such
instances—I should conceive, it would be proper
for the court to direct such instruments {o be can-
celled, and such registration to be vacated. Mr,
Justice Armour cites a case—apparently within
the scope of section 94, whare certainly it would
be a grievous wrong for the court so to act—that
{s the instance of A making a mortgage to B, and
subsequently another to C, who takes his mort-
gage without notice of the prior mortgage, records
it before B records his prior mortgage, and ad-
vances the full consideration, when the property
might be well worth both mortgages; and I do
think that the judgment of the court in the action




November 53, 1885.]

CANADA LAW JOURNAL. 389

CURRESPONDENCE-—FLOTSAM AND JETSAM,

1 am discussing hits the nail upon the head when
it decreed that the instrument second in point of
time had priority over the instrument first in
point of date, though subsequently recorded,
Thera seems in this action to ba some obscurity
about the facts which, I think, indicate that
when the plaintif purchased the property he
was not aware of the existence of the vines in
question, Undoubtedly Kievell must have been
aware of the agreement at the time he conveyed
the property, and either acted frandulently or,
at all events, carelessly in not disclosing its ux-
istence, If the plaintiff had been aware of the
existence of the vines in question, and not aware
of the existence of the agreement, and was the'e.
by induced to pay a larger consideration for the

property than he otherwise would have paid, T |

cannot see why he should not retain the vines
without accounting in any way to the defendants,
His position appears to be precisely as if a building
had been erected upon the property in question for
the consideration of the construction of which the
builder held an unrecorded mortgage, I cannot
think, in the latter case, that the holder of the
unrecorded mortgage would have any claim what-
ever against the vendee, und I should think that
the same result would follow here, but as ap-
parently the plaintiff here nas alleged nothing of
the kind, I think it must be assumed that the real
facts would show that he purchased the property
in question, unaware of the existence of the vines
in question. Now, if that be the case, why should
the defendants not receive compensation for their
vines? The plaintiff has received somsthing of
considerable value for which he has paid in reality
nothing, and it is not entirely unlikely that he,
with that disregard of the law of meum and tuum,
which characterizes many of our race, thought
the opportunity not an unfit one for rataining the
vines, and getting rid of the lien, and especially so
as the relief that the defendants mainly relied on
was the right to remove tha vines. I cannot see,
however, why the plaintiff should be called upon to
perform the agrsement which he never entered
into, and which might operate as an injustice to
him unless he were offered by the court {of which
there is no evidence) the option of allowing the
defendants to remove the vines, or be subjected
(if the court might think proper under the circum-
stances to award against him) to the terms of the
agreement,

If that were the case, and he had the option of
giving up the vines, or of accepting the agreement,
if the court had power 8o to direct that relief to the
pluintiffs, he could not complain,

Ia the absence of any such offer to him, I should

think the proper remedy would have been to refer
to some officer of the court, to ascertain, without
costs to either party, how much the property had
been enhanced in value by the existence of the
vines in question ; in other words, what the plaintiff
would have realized from the vines in question
after making all just allowances,

SEARCHER AFTER TRUTH.

FLOTSAM AND JETSAM,

A STrRANGE STORYV.—Here is another Russian
legacy case. A rich Russian lady bequeathed 400
roubles for the support and comfort of the dearest
favourite of all her dogs, One of the servants was
appointed the dog’'s guardian so long as it should
live, but if the dog shouid survive its guardian then
the care end charge should pass to another servant.
The dog is now dead, and, according to the pro-
visions of the will, the servant who had conscien-
tiously fulfilled her duty to the dog for several
years comes in for the oo roubles, the interest of
which, it appears, had been sufficient to keep the
dog in ease and comfort. The residuary legatee,
however, has not been permitted to settle down to
the enjoyment of the 400 roubles without a chal-
lenge. The other servant mentioned, in view of
probabilities or possibilities, demanded half the
money on the pretence that the will declared that
 descendants” of the dog were to share in the
benefit of the legacy, and she was in possession of
a ‘‘child " of the dead dog. But the guardian of
the bequeathed dog avers that her charge died
“childless.” So the Russian lawyers and law

courts have set to work, and are deing their best
not only to swallow up the 4oo roubles, but also to
appropriate to themselves many more roubles from
each of the litigants.—Ex,

ARG AN
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OSGOODE HALL.

TRINITY TERM, 1386,

During this Term the following gentlemen were
called to the Bar, namely:—Sept. 6:k ~—]John
Murray Clarke (Honours and Gold Medal);
William Smith Ormiston, Edward Cornelius Stan-
bury Huycke, Wiiliam Murray Douglas, William
Chambers, William Nassau Irwin, George Henry
Kilimer, Francis Cockburn Powell, Lawrence
Heyden Baldwin, Lyman Les, Robert Charles
Donald, George Hutchison Esten, Thomas Urqu-
hart, Joseph Coulson Judd, Walter Samuel Morrhy,

ohn Wesley White, Thomas Johnson, William
{—l Wardrope, Irancis Edmund O'Flynn,
Sept. 7th.—Thomas Joseph Blain (who passed his

.examination in Trinity Term, 1885), William L.ees,
" Charles True Glass, Alexander David Hardy, John
-Campbell, Richard John Dowdall, John Carson,
Richard Vanstone, George Edward Evans, Charles
Bagot Jackes. William Hope Dean ; and Sept. 1784,
William Robert Smythe (who passed his examina-
tion in Hilary Term, 1886). The following gentle-
men received Certificates of Fitness to Eractise as
Bolicitors, namely :—-\lohn Murray Clarke, George
Hutchison Esten, Wm. Smith Ormiston, Wm,
Charmabers, Alex. MclLean, Robt. George Code,
Henry Smith Osler, Edward C:+S. Huycke, Wm.
John McWhinney, Wm. Murray Douglas, Chas.
True Glass, Robt, Charles Donald, Herbert Mec-
donald Mowat, Erancis Edmend O'Flynn, Lawrence
Heyden Baldwin, J 31l Dalzell, Lyman Lee,
Augus McCrimmon, . .nald D. Gunn, Joseph
Coulson judd, Heber Hardey Dewart, John Wesley
White, Alex. David Hardy, Wm. Mansfield
Sinclair, Hubert Hamilton Macrae, Jrohn Geale
{who passed his examination in Hilary
also received his Certificate of Fitness). The fol-
lowing wers admitted into the Society as Students
and Articled Clerks, namely : —

Graduates.—George Ross, John Simpson, George
Wm, Bruce, John Almon Ritchie.‘{!nmes Armour,

ohn Miller, Frederick McBain Young, Maleolm
;‘{ob!in Allison, Robert Baldwin, Charles Eddington
Burkholder, Alexander David Crooks, Andrew
Elliott, Robert Griffin Macdonald, Thomas Josegh
Mulvey, James Milton Palmer, James Rosg, John
Wesley Roswell, Richard Shiell, Alired Edmund
Lussier, Charles Murphy, George Newton Beau-
mont, Charles Elliott.

erm, 1886, !

Matriculants  © "Iniversities,—Willlam Johnston,
Samuel Edmund Lindsay, Nelson D X
Funior Class,—Richard Clay Gillett, Alexander
James Anderson, Georjte Prior Deacon, Louis A,
Smith, Andrew Robert Tufts, Willlam Wright,
Kenneth Hillwrd Cameron, Harry Bivar Travers,
ohn Alfred Webster, Thomas James McFarlen,
illiam Elijah Coryell, John Henry Glass, Albert
Henry Northey, Archibald Alexander Roberts,
Charles B, Rae, George $. Kerr, William Egerton
Lincolm Hunter, Irancis Augustus Buttrey,
Frederick Thomas Dixon, Hector Robert Argne
Hunt, Daniel O'Brien, Franklin Crawford Cousins,
Thomas Alexander Duff, William G. Bee, Stephen
Thomas Evans, William Mott, Thomas Arthur
Beament, and John Alexander Mather was allowed
his examination as an Articled Clerk,

s cea.

SUBJECTS FOR EXAMINATIONS.
Avrticled Clerks,
Arithmetic,
Euclid, Bb. 1., I1,, and III.
English Grammar and Compesition.
English History—(Jueen Anne to George

Modern Geography-—North America and

Europe,

Elements of Book-Keeping.

In 1884 and 1885, Articled Clerks will be ex-
amined in the portions of Ovid or Virgil, at their
option, which are appointed for Students-at-Law
in the same years,

Students-at-Law.
Cicero, Cato Major.
Virgil, Eneid, B. V., vv, 1-361,
1884, {Ovid, Fasti, B. 1,, vv. 1-300,
Xenophon, Anabasis, B, 11,
Homer, 1liad, B. IV,
Xenophon, Anabasis. B. V.
Homer, lliad, B. IV.
1885. < Cicero, Cato Major.
Virgil, Aneid, 13. L, vv. 1-304.
Ovid, Fasti, B. L., vv. 1-300.

Paper on Lutin Grammar, on which special stress
will be laid. .
Translation from English into Latin Prose.

MATHEMATICS,

Arithmetic; Algebra, to end of Quadratic Eque-
tions: Euclid, Bb, 1., 11, and 111

ENGLISH,

A Paper on English Grammar,
Compasition,
Critical Analysis of a Selected Poem :—
1884-—Elegy in a Country Churchyard. The
Traveller,
1885—Lady of the l.ake, with special reference
to Canto V, 'The Task, B. V.
History AND GROGRAPHY
English History from William I1I. to George 1I1.
inclusive, Roman Histcry, fromthecommencement
of the Second.Punic Wer to the death of Augustus.
Greek History, from tte Persian to the Pelopon.
nesian Wars, both inclisive. Ancient Geography,
Greece, Italy and Asia Minor. Modern Geography
North America and Eucope.
Optlonal subjects insiead of Grosk:
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A paper on Grammar,

Translation from English into French prose.
1884—Souvestre, Un Philosophe sous le toits,
1885---Emile de Bonnechose, Lazare Hoche.

vr NATURAL Privosopnv.

Books --Arnott's elements of Physics, and Somer-
ville's Physical Geography.

First Intermediate,

Williama on Real Property, Leith’s Edition;
Smith's Manual of Common Law; 3mith's Manual
.of Equity; Anson on Contracts; the Act respect-
ing the Court of Chancery; the Canadian Statutes
relating to Bills of Exchange and Promissory
Notes ; and cap. 117, Revised Statutes of Ontario
and amending Acts,

Three scholarships can be competed for in con-
nection with this intermediate,

Second Intermediaie.

Leith's Blackstone, 2nd edition ; Greenwood on
Conveyancing, chaps, on Agreements, Sales, Pur-
chases, Leases, Mortgages and Wills; Snell's
Equity; Broom's Common Law; Williams on
Personal Property ; O'Sullivan’s Manual of Gov-
ernment in Canada; the Ontario Judicature Act,
Revised Statutes of Ontario, chaps. g5, 107, 136.

Three scholarships can be competed for in con-
nection with this intermediate,

For Certificate of Fitness.

Taylor on Titles; Taylor's Equity Jurisprud-
ence; Hawkins on Wills; Swmith's Mercantile
Law; Benjamin on Sales; Smith on Contracts;
the Statute Law and Pleading and Practice of the
Courts.

For Call,

Blackstone, vol. 1, containing
and rights of Persons; Pol

introduction
on Contracts,

Zommon Law, Books I1l, and IV.; Dart en-
dors and Purchasers; Dest vidence ; Byles on
Bills, the Statute Law and Pleadings and Practice
uf the Courts,

Candidates for the final examinations are sub-
ect to re-examination on the subjects of Inter-
mediate Examinations, All other requisites for
obtaining Certificates of Fitness and for Call are
continued.

1. A graduate in the Faculty of Arts, 1n any
university in Her Majesty’'s dominions empowered
to grant such degrees, shall be entitled to admission
on the bouks of the society as & Student-rt-Law,
upon conforming with clause four of this curricu-
tum, and presenting (in rsnn’) to Convocation his
diploma or proper certificate of his having received
his degree, without further examination by the
Society, :

2. A student of any university in the Province of
Ontario, who shall present (in person) a certificate
of having passed, within four years of his applica-
tion, an examination in the subjects prescribed in
this curriculum for the Student-at-Law Examina-
tion, shall be entitled to admission on the books of
the Socity as a Student-at-Law, or passed as an
Articled Clerk (as the case may be) on conforming
with clanse four of this curriculum, without any
further examination by the Society.

3. Every other candidate for admission to the
Society as a Student-at-Law, or to be passed ~s an
Articled Clerk, must pass a satisfactory examina-

examinatjon, and conform with clause four of this
curriculum.

4. Every candidate for admission as a Student-
atsLaw, or Articled Clerk, shall file with the secre-
tary, six weeks before the term in which he intends
to come up, a notice {on prescribed form), signed
by a Bencher, and pay $: fee; and, on or before
the day of presentation or examination, file with
the secretary a petition and a presentation signed
by a Barrister (forms prescribed) and pay pre-
scribed fee.

5. The Law Society Terms are as follows:

Hilary Term, first Monday in February, lasting
two weeks.

Easter Term, third Monday in May, lasting
three weeks. .

Trinity Term, first Monday in September, lasting
two weuks.

Michaelmas Term, third Monday in November,
lasting three weeks,

6 The primary examinations for Students-at-
Law and Articled Clerks will begin on the third
Tuesday before Hilary, Easter, Trinity and Mich.
aelmas Terms,

7. Graduates and matriculants of umversities
will(Fresent their diplomas and certificates on the
third Thursday before each term at 11 a.m.

8 The First Intermediate examination will begin
on the second Tuersday before each term at g
aam, Oral on the Wednesday at 2 p.m,

9. The Second Intermediate Examination will
begin on the second Thursday before each Term at
g a.m. Oralon the Friday at 2 p.m.

. The Solicitors’ examination will begi
Story's Equity Jurisprudence ; Theobald on Wills P‘K; o @ Solicitors” examination will begin on the

Wurris’ Principles of Criminal Law; Broom's

uesday next before each term at 9 a.m, Oral on
the Thursday at 2:30 p.m,

11, The Barristers’ examination will begin on
the Wednesday nex: before each Term at g9 a.m,
Oral on the Thursday at 2:30 p.m.

12. Articles and assignments must be filed with
either the Registrar of the Queen's Bench or
Common Pleas Divisions within three months from
date of execution, otherwise term of service will
date from date of filing.

13. Full term of five years, or, in the case of
graduates of three years, under articles must be
served before certificates of fitness can be granted,

14. Service under articles is sffectual only after
the Primary examination has been passed.

15. A Student-at-Law is required to pass the
First Intermediate examination in his third year,
and the Second Intermediate in his fourth year,
unless a graduate, in which cuse the First shall be
in his second vear and his Second in the first six

tion in the subjects and books preseribed for such
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months of his third year. One year must elapse
between First and Second Intermediates. See
further, R.S.0., ch. 140, sec. 6, sub-secs, 2 and 3,

16. In comEutation of time entitling Students or
Articled Clerks to pass examinations to be called
to the Bar or receive certificates of fitness, exam-
ipations c{:)ass'ed before or during Term shall be
construed as passed at the actual date of the exam-
ination, or as of the first day of Term, whichever
shall be most favourable to the Student or Clerk,
and all students entered on the books of the Soci-
ety during any Term shall be deemed to have been
so entered on the first day of the Term.

17. Candidates for call to the Bar must give
r}once, signed by a Bencher, during the pyeceding
Term.

. 18, Candidates for call or certificate of fitness
ares required to file with the secretary their pagpdes
and pay their fees on or before the third Saturda(
before Term. Any candidate failing to do so will
be required to put in & special petition, and pay an
additiona!l fee of $2.

: FEES.
Notice Feas civvsvtaiiresrinsiivsiines %1 vo
Students’ Admission Fee .vavvvvvvinnioy 30 0O
Articled Clerk's Fees......... s 40 00
Solicitor's Examination Fee.............. 60 00
Barrister's o S sevy 100 00
Intermediate Fee ..., .. vvivniinnn,un, 1 oo
Fee in special cases' additional to the above. 200 oo
Fee for Petitions.....cooiineuen Ciireress 2 00
Fee for Diplomas ............. Cirieae. 2 00
Fee for Certificate of Admission.......... 1 oo
Fee for other Certificates. ... v, venveans I 00

PRIMARY EXAMINATION CURRICULUM
For 1886, 1587, 1888, 188¢ aND 18go0.
Students-at-law,
CLASSICS,

Cicero, Cato Major.

Virgil, Lneid, B, 1., vv. 1-304.
Cgesar, Bellum Britannicum,
Xenophon, Anabasis, B, V.
Homer, Iliad, B. V1.

1886, {

Xenophon, Anabasis, B, L.

Homer, iliad, B. V1,

Cicero, In Catilinam, I,

Virgil, Eneid, B. 1,
Casar, Bellum Britannicum,
Xenophon Anabasis, B. I,

{Homer. liad, B, 1V,

1588, ICn»sar, B, G. L (vv. 133)

1887,

Ciero, In Catilinam, 1.

V rgil, Eneid, 18, 1,
~enophon, Anabasis, B, II.
Homer, Iliad, B, IV,
Cicero, In Catilinam, I.
Virgil, Eneid, B. V.
Ceesar, B. G. 1. {vv. 1-33)

1889, I
Xenophon, Anabasis, B. I1,
Homer, lliad, B. VI,
Cicero, In Catilinam, 11.
Virgil, Eneid, B, V.

Ceweesr, Bellum Britannicum.

1890,

Translation .;om English into Latin Prose, involv..
ing & knowledge of the first forty exercises in
Bradley's Arnold's Composition, and re-translation
of single passages,

Paper on Latin Grammar, on which special
stress will be laid.

MATHEMATICS,

Arithmetic: Algebra, to the end of Quadratic:
Equations: Euclid, Bb. 1., 11, and 111,

ENGLISH,

A Paper on English Grammar.

Composition,

Critical reading of a Selected Poem :~

bz;)SSB—-CoIeridge. Ancient Mariner an. Christ-

abel,

1887~Thomson, The Seasons, Autumn and
Winter, ¢

1888~ owper, the Task, Bb. III. and IV,

1838g—Scott, Lay of the Last Minstrel,

18go—Byron, the Prisoner of Chillon; Childe
Harold's Pilgrimage, from stanza 73 of Canto 2 to
stanza 51 of Canto 3, inclusive,

HISTORY AND GEOGRAPHY,

English History, from William 1I1. to George
IIL. inclusive. Roman History, from the com-
mencement of the Second Punic War to the death
of Augustus. Greek History, from the Persian to
the Peloponnesian Wars, both inclusive, Ancient
Geography — Greece, ltaly and Asia Minor.
Modern Geography—North America and Europe.

Optional Subjects instead of Greek :—

FRENCIH.

A paper on Grammar, -

Translation from English into French Prose.
1886

1888 \ Souvestre, Un Philosophe sous le toits.
18g0 . -

1887}

1889 Lamartine, Christophe Colomb.

u¥, NATURAL PHILOSOFHY.

Books—Arnott's Elements of Physics; or Veck's
Ganot's Popular Physics, and Somerville's Phy-
sical Geography. -

ARTICLED CLERKS.

Cicero, Cato Major ; o7, Virgil, Bneid, B. 1., vv.
1-304, in the year 1886: and in the years 1887,
1888, 1889, 1890, the same por.ons of Cicero, or
Virgil, at the option of the candidates, as noted
above for Students-at-Law.

Arithmetic. -

Euclid, Bb. 1., 11, and I1I.

English Grammar and Composition.

English History--Queen Anne to George 11,

Modern Geography--North America and Europe.

Elements of Book-Keeping,

Copies of Rules can be obinined from Messrs,
Rowiell & Huichason,




