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Enforcement of International Obligations: Environment, Labour, Human
Rights, Cultural Diversity - Issues and Approaches

Background

In June 2001, the Standing Committee on Foreign Affairs and International Trade (SCFAIT)
produced and tabled a study called “Balance, Transparency and Engagement after the Quebec
Summit.” The Committee began its research and hearings prior to the April 2001, Quebec City
Summit of the Americas (the Summit) and continued to collect the opinions of witnesses until after
the Summit had taken place. This report represents the Government of Canada’s response to the
following Recommendation, which was contained in the June 2001 study:

“Given the importance of the question of the enforceability of obligations in the
fields of human rights, labour standards, the environment and the protection of
cultural diversity, and the lack of agreement as to whether they may best be enforced
through inclusion in trade agreements or by other means, the Committee
recommends that the Government of Canada study the question of how these
obligations may best be enforced, and table its findings with the Committee by April
2002.”

Asthe SCFAIT Report intimates, the Recommendation reflects concerns voiced by some witnesses,
and more generally by Canadians and media commentary around the time of the Summit. In
particular, these concerns focused on the ongoing debate over whether international labour,
environmental, human rights and cultural obligations should be enforced through trade agreements,
such as the Free Trade Area Americas (FTAA), or by other means.

In agreeing to study the enforcement question, the Department of Foreign Affairs and International
Trade (DFAIT) commissioned leading experts in each field as consultants to carry out a roundtable
with experts and prepare discussion papers in the areas of the environment, labour and human rights.
The roundtables on human rights and labour standards were conducted in Montreal and Toronto on
March 22, 2002. The roundtable on the environment was held in Ottawa on March 26, 2002. The
independent consultants submitted final discussion papers to DFAIT at the end of March, 2002.

In the absence of an international framework or instrument covering the protection of cultural
diversity, the Government chose to pursue a different process. The Government has already
conducted extensive consultations with experts, Parliamentarians, and the public, leading to the
adoption in October, 1999 of a new policy to develop a New International Instrument on Cultural
Diversity. This instrument is intended to set out clear ground rules to enable Canada and other
countries to maintain policies promoting their culture, while respecting the rules of the international
trading system and ensuring markets for cultural exports. Given these developments, a report was
prepared by government officials, taking into account the work of experts and the consultations that
went into the development of the new policy, as well as a report on international discussions held
in a variety of fora since the adoption of the policy.




Structure of the Report

Section I comprises an introduction to the enforcement question, and for each area, a synopsis of

enforcement and compliance issues, a summary of alternatives drawn from the independent
consultants’ reports, considerations for the Government raised by these approaches, and adescription

of the Government’s perspective and current policy responses in each area.
Annex A outlines existing international instruments for enforcement and compliance in the areas
of environment, labour and human rights.

Section II comprises a report on the issue of cultural diversity.

Section III comprises the final reports of the independent consultants contracted by the Government
to study the areas of the environment, labour and human rights.

;
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A. INTRODUCTION

Canadians by and large believe in the value of trade as an engine for growth and prosperity! At the
same time certain issues, including the areas of environment, labour, human rights and culture, are
considered to be of fundamental importance to human development, and as such, should be reflected
in Canada’s foreign policy initiatives and positions.> A major point of discussion and debate in
Canada and internationally has been concern about the impact of rapid globalization on international
obligations in these areas. Determining how international obligations in these areas might best be
enforced in the context of globalization is a challenge for all governments.

The areas and enforcement issues under examination have developed independently. While not
questioning the importance of integrated policy responses to environmental, labour and human rights
concerns, the nature and complexity of the three issues have presented distinctly different challenges.
Their commonality derives from the search for effective means to promote global compliance
mechanisms. This report looks at some of alternative compliance and enforcement mechanisms
under discussion, the considerations that the Government has to take into account in addressing
policy concerns, and how the Government is responding to these challenges.

Underpinning the enforcement question is the understanding, shared by Canadians, that any approach
should enable development. In essence, the issues of enforcement and compliance become
increasingly complex when viewed through the lens of development.

! According to a 2001 Ekos Research Associates polls, 77% of Canadians believe that international trade is
an increasingly important contributor to the Canadian economy.

2 National Forum on Canada’s International Relations (1996 - 2001), Canadian Centre for Foreign Policy
Development, August 22, 2002.




B. ENVIRONMENT
1. Compliance and Enforcement

Multilateral Environmental Agreements (MEAs), established to address regional and global
environmental problems, constitute the main source of Canada’s international environmental
obligations.? Other agreements, not traditionally considered MEAs, may also generate environmental
obligations. For example, since the mid-1990s, Canada has actively sought to negotiate
environmental cooperation agreements when negotiating regional and bilateral trade agreements.
While not the source of legally binding obligations on States, the declarations and statements that
arise from intergovernmental conferences, such as the recent World Summit on Sustainable
Development in Johannesburg, provide an important context for government policies on
international environmental matters.

Currently, while Canada does not have an overarching policy on MEA compliance regimes, we tend
to approach such discussions in a consistent manner, tailoring our approach to the specific objectives
and provisions of the given MEA.

Global participation in an MEA regime is a key goal and negotiators must strike a balance between
credible regimes and wide participation. MEA negotiators must also consider the possibility of a
direct, negative relationship between the stringency of compliance measures and 1) the ability to
negotiate meaningful, substantive obligations (MEA “depth™) and 2) the number of countries that
will be willing to ratify the Agreement (MEA “breadth”).

Generally, MEA compliance systems are facilitative and non-confrontational, and do not have any
formal sanction power associated with them. One of the principal reasons is that noncompliance is
seldom intentional, and often stems from a lack of human, technical, financial and institutional
capacity (or indeed, a lack of knowledge that an obligation has been breached). Sanctions in this
context may fail to address the root cause of the noncompliance. Another reason is that in the case
of the environment, prevention is preferred to punishment: encouraging countries to come forward
through a facilitative process enables the international community to address problems with one
country before they create harm.

In the environmental context, therefore, the main approach to compliance is a multilateral
management approach which, through meetings of treaty bodies, compliance issues are brought
forward at an early date and compliance plans are worked out with non-compliant states.* The
experience is that most states, when aware of noncompliance, seek to redress the situation.

3 While Canada is party to a number of bilateral environmental agreements, particularly with the United
States of America, these are not referenced here.

“While this facilitative and non-confrontational approach has been used to date with some success, it is still
early days in the use and development of MEA compliance mechanisms. A number of these mechanisms are
currently under negotiation and it is difficult to provide any final sense of the success or failure of these
mechanisms.




In a few cases, and as a last resort, some MEA regimes have used or contemplate the use of limited
trade sanctions with respect to trade in an item subject to the MEA regime. For example, under the
Convention on the International Trade in Endangered Species (CITES), there have been halts in the
trade of CITES-related species with a non-compliant Party. The Parties to the Montreal Protocol
have developed an indicative list of possible measures including cautions and suspension of rights
and privileges under the Protocol. Even where an MEA does include sanctions for noncompliance,
such sanctions are often encompassed within a broader package that includes positive, or reinforcing,
policy measures.

As stated above, the Canadian government has been an active proponent of environmental side
agreements to our bilateral and regional free trade agreements. In addition to the environmental
cooperation agenda, which often predominates, these Agreements generally aim to bolster
compliance with Parties’ domestic environmental laws and regulations. Born of a concern that
countries might overtly seek to increase trade by relaxing or failing to effectively enforce domestic
environmental laws and regulations (the “pollution haven” concem), obligations ensuring effective
enforcement of environmental laws and continuous improvement of those laws continue to be
included, notwithstanding that such pollution-haven concerns have diminished with experience. An
important rationale for the continuing presence of such obligations in these agreements is that
domestic environmental management capabilities are a critical ingredient in ensuring the mutual
compatibility of trade and environment.

2. Alternatives for Enforcement of International Environmental Obligations

This section presents the views of experts (governmental and non-governmental) specifically
convened for the purpose of addressing alternatives for enforcement of international environmental
obligations. The independent consultant’s report, appended in Section III, provides a short
assessment of the associated benefits, drawbacks and practicability of these suggested alternatives.

In addressing the question of how best Canada might enforce international environmental obligations
(and specifically, whether they might best be enforced through inclusion of measures within a trade
agreement or otherwise), the experts chose first to reformulate and refine the question. They focussed
the enquiry on the merits and demerits of various means available for achieving compliance with,
or improving the effectiveness of, international environmental obligations. This permitted an
examination of enforcement - defined in the annexed paper as “the act of compelling adherence to
legal obligations, by employment of some penalty” — as one means, among others, for achieving
desired ends (effectiveness). It also reflected that Parties to MEAs have not favoured compulsory
state-to-state dispute settlement mechanisms as a means of securing compliance, instead preferring
a“managed approach” that builds capacity to comply.® A managed approachimplicitly, and possibly
explicitly, recognizes that noncompliance is principally attributable to financial, administrative,
regulatory and/or technical incapacity. It is also a recognition that non-compliance of one Party may

$ While MEAss typically contain dispute settlement provisions, they are not usually compulsory and
binding. No MEA dispute settlement provisions have been used to date to resolve a dispute.
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be a concem for the international community, and as such, needs to be managed collectively for the
good of that community.

Within this context, the experts focussed on the merits and demerits of three main policy options that
can be envisaged for increasing compliance with and effectiveness of international environmental
obligations, namely:

. strengthening compliance with and effectiveness of existing international environmental
regimes; ’

. “greening” the Free Trade Area of the Americas (FTAA); and

. making efforts parallel to the FTAA.

These options were examined even though many experts questioned whether there had been a
demonstrated problem of MEA non-compliance, and others suggested that the enquiry should be on
the effectiveness of - and not compliance with - such agreements.

a. Strengthening Compliance and Effectiveness of Existing and Future International
Environmental Regimes

Three sub-options were identified and explored under this option:

. improving the design of MEAs by requiring regular reporting on compliance and by
incorporating some form of compliance mechanism and/or effectiveness review;

. coordinating the logistical and/or substantive functions of MEA Secretariats; and

. creating an international “forum court” for trade and environment.

i. Improving MEA Design

Of the sub-options, the first was regarded as the most promising. Canada regularly supports these
types of institutions in MEA negotiations, with the Canadian position strongly reflected in the
guidelines for MEAs adopted at the recent Global Ministerial Environmental Forum (held in
Cartagena in 2002). It was argued that MEA Secretariats have an important, and largely unrealized,
role to play in monitoring compliance, so long as they do so at Parties’ collective behest. Canada
was urged to take the lead internationally to have support to MEA Secretariats increased to facilitate
such monitoring.

ii. Coordinating MEA Secretariat Functions

The possibility of clustering the substantive functions of the various MEA Secretariats (and the
associated intergovernmental organizations) was put forward as a means to address inefficiencies
attendant with numerous Secretariats addressing common issues of concern in an uncoordinated
manner. For example, it was proposed that a biodiversity cluster could include the Convention on
Biological Diversity, the Ramsar Convention on Wetlands, and the CITES Convention on trade in




endangered species, in association with the relevant components of the World Bank, the United
Nations Food and Agriculture Organization, the International Tropical Timber Organization and
other intergovernmental organizations. However, the group also acknowledged that legal problems
arise from the distinct legal requirements of each Convention, and that Parties to some Conventions
are not Parties to others.

iii. Creation of an International “forum court”

Finally, there was some support for the establishment of an international arbitral body that would
determine whether a given dispute stemmed from compliance with an environmental agreement or
a trade agreement, and thereby ensured the proper body of law and remedy could be applied when
the dispute was adjudicated. This sub-option arose in response to a concern about possible “forum
shopping” whereby -- notwithstanding that a given dispute derives from an MEA and is
environmental in nature — a Party to an MEA whois also a member of the World Trade Organization
(WTO) may have the case submitted to the WTO, to be determined by trade (not environmental)
experts using trade law. Experts noted, however, that no case has yet arisen involving a formal
dispute between WTO and MEA obligations. They also noted that the possibility of forum shopping
is not limited to the environmental field. In light of this, experts suggested that further consideration
of whether a problem actually exists would be merited before a great deal of effort was expended
in designing solutions.

b. “Greening” the Free Trade Area of the Americas (FTAA)

The three sub-options examined related to infusing the trade agreement itself with environmental
aspects:

. following the WTO/NAFTA model by including environmental references in the trade

agreement itself;

. mainstreaming sustainable development concerns in the agreement; and

. allowing the use of trade measures regarding non-product-related production and process
methods (npr-PPMs).

i. Including Environmental References in the FTAA

Experts suggested that any or all of the following could be considered for direct inclusion in the trade
agreement itself (i.e., separate from what might be included in any possible environmental side
agreement):

. The FTAA could contain preambular language supporting sustainable development (as does
the WTO and the NAFTA).

. It could also include a general exceptions chapter allowing states to derogate from trade rules
as necessary for the purpose of environmental protection (as does the GATT, WTO and
NAFTA).

. Third, the FTAA could describe how inconsistencies between the FTAA and specific trade




obligations in MEAs are to be resolved (as does the NAFTA, and perhaps not limited to a
fixed list of MEAs).

. Finally, it could contain a commitment to not lower environmental standards to attract trade
and investment (as does the NAFTA).

ii. Mainstreaming Sustainable Development

Mainstreaming sustainable development concerns in the Agreement was also examined. The experts
put forward a number of examples of mainstreaming, including:

- reduced or zero tariffs for environmental goods and services;

- provisions for transparency and public participation in dispute settlement; and

- allowance for agricultural subsidies aimed at environmental protection and poverty
alleviation.

iii. Use of Trade Measures withrespect to Non-Product-Related Production and Process
Methods

Finally, the experts discussed allowing for the use - under strict conditions — of trade measures with
respect to non-product-related production and process methods (npr-PPMs). This third option was
regarded as least likely to succeed, as attempts to negotiate such provisions had the potential to be
self-defeating. Developing countries in particular (but by no means alone) were described as
sensitive to the possibility that inappropriately high, or inflexibly-tailored, market access rules
regarding production and process methods could harm their exports. Experts noted that any regime
that permitted conditioning market access on the basis of npr-PPMs would be very difficult to
operationalize and administer. Further, experts noted their expectation that any attempt to achieve
a negotiated outcome at the WTO on the treatment of npr-PPMs could lead to a “weaker” outcome
than that reflected in current WTO jurisprudence.

c. Efforts Parallel to the FTAA
Canada has been something of a pioneer in the use of side agreements negotiated in tandem with
trade agreements. Ever since the NAFTA, Canada has negotiated environmental and labour side

agreements to our bilateral and regional trade agreements almost as a matter of course (although their
content varies with the context).

Three sub-options were examined regarding efforts parallel to the FTAA, including:

an FTAA side agreement;
a stand-alone agreement on capacity building and cooperation; and
. a supra-national public advisory body to the FTAA during and after negotiations.




i. FTAA Side Agreement

The experts examined the viability of an FTAA side agreement that focussed on environmental
cooperation and capacity building, While recognizing that it would be politically difficult to achieve,
some suggested that such an agreement might also include some form of regular peer review,
focused on countries’ records of domestic environmental enforcement.

ii. Stand-alone Agreement on Capacity Building and Cooperation

The second option examined dealt with the use of a stand-alone agreement on capacity building and
cooperation. Such an agreement could be administered by, for example, the Global Environmental
Facility (the GEF) or the Organization of American States (OAS), and would have as its goal the
development of countries’ capacity for effective environmental management.

iii. Supra-national Public Advisory Body to the FTAA During and After Negotiations

Finally, the experts considered the option of having a supranational public advisory body to the
FTAA during and after negotiation. Such a body or bodies would bring a wider range of voices to
policy formulation and trade negotiation, thereby enriching policy dialogues.

3. Considerations

“Enforceability” is not an end, it is but one means among many to achieve compliance with
international environmental obligations. Indeed, in the environmental arena creative solutions require
rejection of the equation of stringency with effectiveness.

Compliance has become an important issue in current MEA fora, and a management approach is
being taken that allows for a range of measures (including in some contexts, limited sanctions). It
is important to achieve compliance with MEA provisions in order for the international community
to be in a position to assess whether the agreement is achieving the objectives it has set for itself.
While it is early days yet, experience demonstrates that noncoercive, preventive means of
encouraging compliance may be more effective for achieving environmental goals.

4. Government Policies and Approaches

Canada’s approach to linking trade and the environment in the Americas has been to focus on
strengthening environmental management systems and environmental cooperation rather than on
using punitive measures and trade sanctions. Strengthened domestic environmental management
systems are an element of good governance. It is our view that sound domestic governance provides
the best assurance of the best possible gains from economic liberalization, as it determines which
decisions are made, and how the costs and benefits of those decisions are distributed.

Canada works internationally, through a variety of channels, to support other countries’ domestic




institution-building; environmental side-accords to trade agreements are but one example. However,
there are practical and administrative limits to what Canada can do, and to the resources we can
commit, to improving other countries’ domestic environmental governance. This issue may become
more acute in the Americas, where Canada is one of only two developed countries that could be
called upon to contribute. Of course, limits are also imposed by those other governments, who have
their own legitimate sovereign priorities, as well as legitimate sensitivities to externally-identified-
and-imposed solutions. -
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C. LABOUR

1. Compliance and Enforcement

Concerns about the impact of economic integration, including the liberalization of trade, on job
markets, working conditions and union rights have created an ongoing public debate about the
effects of globalization on working conditions and standards, in particular, on what are known as
core labour standards. Much of the debate has focused on the effects of increased competition for
markets and the impact of such competition, combined with further trade and investment
liberalization, on enforcement of core labour standards.

Corelabour standards are accorded particular importance internationally because they reflect human
rights in the workplace, and provide a base on which other labour standards such as minimum wages,
hours of work and health and safety conditions can be built. They also promote the expression of
free choice through freedom of association and the right to collective bargaining, key to a balanced
work environment. Core labour standards are defined in the ILO Declaration on Fundamental
Principles and Rights at Work. The Declaration covers freedom of association and the right to
collective bargaining, forced or compulsory labour, child labour and discrimination in employment
and occupation. As a result of their [LO membership, all ILO member governments are obliged to
respect, promote and realize these principles regardless of the country’s level of economic
development and whether the country has ratified the underlying ILO Conventions. In effect, the
Declaration principles have become the international “social floor”, and its follow-up procedures,
which review progress in implementing and promoting respect for these principles, have become the
main mechanism for monitoring and provision of technical cooperation related to Declaration
objectives. The Declaration and its mechanisms are promotional in nature and intent.

Due to the essentially promotional nature of the ILO’s mandate and frustration over slow progress
in the ILO’s efforts to improve ratification and implementation rates of core labour standards in
many countries, new enforcement approaches and mechanisms have been proposed by international
labour and human rights groups — as well as some governments. These proposals looked to
enforcement mechanisms in trade agreements, and trade-related provisions, such as tying compliance
with core labour standards to trade sanctions in “social clauses”, seeking redress from “social
dumping” (noncompliance with labour standards as a form of social subsidy to domestic producers),
conditioning of incentive provisions in foreign investment agreements, as well as unilateral
mechanisms such as conditioning Generalized System of Preferences (GSP) provisions. Proposals
to increase coherence between labour and trade policies through greater cooperation between the ILO
and the WTO and the inclusion of domestic labour policies in the WTO Trade Policy Review
Mechanism have also been put forward. From the outset, developing countries within the ILO and
the WTO have strongly resisted any linkage between the enforcement of core labour standards and
trade instruments.

Itshould be noted that Canada’s perspective on the question of enforcement of core labour standards
is significantly informed by its experience with the 1994 North American Agreement on Labour
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Cooperation (NAALC), the first effort to put in place a process to complement a free trade
agreement. Since 1994, Canada has engaged in a series of complementary labour cooperation
agreements and otherinitiatives. The Government’s perspectives and policies related to enforcement
issues are described further in this section.

2. Alternatives for Enforcement of International Labour Obligations

Experts and participants in the roundtable on labour standards enforcement considered a number
alternative options that Canada might pursue in the promotion of global compliance with key
international labour obligations, including:

using ILO Article 33 provisions affording “hard sanctions” in particularly egregious cases;
strengthening internal ILO procedures within the Decent Work framework;

strengthening relationships amongst the ILO, WTO and IFIs; and

improving commitments in labour cooperation agreements.

a. Using of ILO Article 33 provisions affording hard sanctions in particularly egregious
cases

The original version of Article 37 set out in the 1919 ILO Constitution expressly provided for
“economic” sanctions. However, it was amended in 1946, broadening the language to that which
currently appears in Article 33, to “recommend . .. such action as it [the ILO] may deem wise and
expedient to secure compliance therewith.” Implementation of ILO hard sanctions approach, akin
to the former Article 37, would inevitably require concerted and collective political will, with
rigorous scrutiny to ensure legitimate use and multilateral action based on clear and evident
violations of multilateral norms.

b. Strengthening Internal ILO Procedures Within the Decent Work Framework

Since 1998, the ILO has redefined the role of labour and employment questions in the context of
globalization. In the case of employment and labour standards, this approach encompasses human
resources development, job opportunities, social security policies and core labour standards (known
collectively as the Decent Work agenda). It is based on coordinated and comprehensive
development strategies at the core of which is the concept of social cohesion through long term
development and good governance and is designed to focus ILO energies on the significance of work
in the global economy.

c. Strengthening Relationships Between ILO, WTO and IFIs

While there is an increasing acceptance of the specialized roles of institutions responsible for trade,
labour standards and funding of development assistance, to name a few, there are calls for greater
coherence among institutions in the application of policies affecting economic and social
development. Strengthened relations, particularly at the level of analysis and policy development,

12
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are seen as a way to meet objectives where institutional responsibilities overlap. Further, the
question of coherence can be extended to the national level.

d. Improved Commitments in Labour Cooperation Agreements

In the context of Canada’s existing labour cooperation agreements (parallel to the NAFTA, Canada-
Chile FTA and Canada-Costa Rica FTA), while legally adequate and promotionally sound from the
perspective of objectives, increased resources for capacity building and technical assistance (also
linked to ILO capabilities and processes) could improve the effectiveness of these mechanisms
through stronger review and enforcement provisions.

Experts and participants in the roundtable also considered that Canada’s credibility to promote
enforcement globally could be increased by ratifying IO Convention 98 (right to organize and
bargain collectively). Canada has ratified five of the eight fundamental Conventions. The three that
are not ratified are Conventions 29 (forced labour), 98 (right to organize and bargain collectively)
and 138 (minimum age of work). Ratification of ILO Conventions requires the agreement of each
of Canada’s provinces and territories, which retain 90% of the jurisdiction over labour issues.
Convention 98 (right to organize and bargain collectively) provides for limited exclusions from
collective bargaining rights. As some other categories of workers are excluded from collective
bargaining in certain jurisdictions in Canada, the Government’s ability to ratify the Convention is
significantly constrained.

3. Considerations

The ILO-based approaches to strengthening core labour standards compliance raised above should
be considered in the context of recent developments in the ILO and elsewhere. Extensive analytical
work has been undertaken regarding the social dimension of globalization, the adoption of the 1998
Declaration on Fundamental Principles and Rights at Work and its follow up mechanisms, the
introduction of the concept of Decent Work and the evolution of efforts to strengthen policy
coherence at the international level. As indicated in the proposals set out in the independent
consultant’s report, appended at SectionIlI, the broadened perspective on the role of labour standards
in the global economy is expanding opportunities for the strengthening of internal ILO procedures
related to core labour standards.

On the question of the relationship between the ILO, WTO and IFIs, a major ILO initiative, the
World Commission on the Social Dimension of Globalizationis currently examining howto advance
policy coherence among the major policy-making institutions and agencies, and identifying policies
for globalization which promote open economies, reduce poverty, foster growth and development
and promote decent work. The World Commission is expected to report to the ILO in the Fall of
2003.

Participants and experts also recognized that Canada’s labour cooperation agreements address
enforcement questions in a practical way but some argue that these agreements are limited by
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cumbersome administrative procedures and lack of buy-in at the political level. While recognizing
that sanctions-based approaches to promoting core labour standards are narrow and limiting in terms
of the objective of improving conditions for workers, the current cooperative approach is seen by
some as less than effective in terms of change on the ground. A principal factor influencing the
effectiveness of the range of alternative approaches is the discerning of a balance between
responsive, complaint-driven dispute resolution and proactive encouragement and promotion of
compliance with basic rights and protections. The need for a concrete process of review leading to
changg, particularly in the context of cross-border trade, is often limited by practical evidence of the
labour-trade linkage. Promotional approaches, however, tend to be less confrontational and can be
pursued through cooperation within international and regional institutions and withbilateral partners,
as well as social partners at the domestic level. The more recently concluded labour cooperation
agreements and those under negotiation reflect and respond to some of the concerns raised above,
most notably, basing commitments to enforce labour laws on the ILO Declaration principles thereby
creating more flexible and less burdensome administrative procedures. Fines related to failure to
enforce have also been dropped in view of the disparity in level of economic development to
reinforce the importance of a cooperative and positive environment in which to effect change.

One critical factor limiting the operation and effectiveness of Canada’s bilateral and plurilateral
labour cooperation agreements is provincial and territorial jurisdiction for labour affairs. Another
is the challenge of ensuring sufficient resources to effectively implement the cooperative, including
developmental, elements of those agreements.

4. Government Policies and Approaches

The Government supports the view that open economic systems and liberalized trade and investment
regimes contribute, whether directly or indirectly, to job creation, thereby helping to reduce poverty
and to raise labour standards and working conditions globally. But opening markets with new trade
agreements and further liberalization through existing agreements cannot, by themselves, ensure all
individuals benefit from the consequent economic growth. Asaresult, policies promoting economic
growth must be complemented with policies addressing the multidimensional aspects of
globalization in an integrated development framework.

Canadian perspectives, research and practical application of the relationship between trade
liberalization, employment and labour issues is best illustrated by the Government’s policy of
negotiating enforcement of core labour standards in tandem with bilateral and plurilateral trade
agreements. These labour cooperation agreements respond to both the enforcement question itself
and the need to support the development of labour law, regulations, policies and programs that
underlie enforcement.

Canada's experience with the North American A greement on Labour Cooperation (NAAIL C) and the

Canada-Chile Agreement on Labour Cooperation (CCALC) continues to be positive. These
agreements, and the Canada-Costa Rica Agreement on Labour Coo ion (which entered into force

on November 1, 2002), ensure enforcement of labour principles (including core labour standards)
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asreflected in domestic labour legislation, and provide mechanisms for consultations and evaluations
of labour practices through independent experts. They also provide for dispute settlement procedures
in certain areas (child labour, minimum wages and health and safety conditions). Through these
mechanisms, labour cooperation can positively complement the effects on workers of market
opening initiatives. Negotiations underway toward bilateral free trade agreements with four Central
American countries (Nicaragua, El Salvador, Guatemala and Honduras) and Singapore, are also
accompanied by negotiations towards labour cooperation agreements.

As raised above, in Canada, the jurisdictional responsibility for labour regulation falls primarily to
the provinces and territories. Approximately 10 percent is covered by federal law. This must be
accounted for in the provisions of labour cooperation agreements, hence the importance in terms of
the application of the agreements of provincial and territorial adherence.

Atthe regional level, the Government’s perspective is that labour issues need to be addressed in the
context of economic integration and in supporting the negotiations of the Free Trade Area of the
Americas (FTAA). The FTAA is a leading element in collective hemispheric efforts, through the
Summit of the Americas process, to promote economic growth and expand prosperity in the
Americas. Cooperative action increasing access to employment and addressing issues affecting
economic performance, such as the modemization of labour administrations and the examination of
the social dimensions of economic integration, are underway through the Inter-American Conference
of Ministers of Labour, in which Canada plays a leading role.

At the international level, the Government plays an ongoing and very active and supportive political
role in the ILO, through its programs and initiatives, and through contributions to the work of the
World Commission on the Social Dimensions of Globalization.

It is also the Government’s belief that the private sector (businesses, labour unions and a variety of
interest groups) has an important role to play by supporting best labour practices in their international
operations and activities. Canadian consumer and other advocacy groups have expressed concern
about working conditions under which consumer products imported for sale in Canada are made.
Calls have been made for greater government involvement to ensure the behavior of Canadian
corporations operating overseas reflects Canadian interests and values.

The government has also been asked to consider what role it can play, along with its active
engagement in intergovernmental mechanisms such as the OECD Guidelines for Multinational

Enterprises, the ILO Declaration on Fundamental Principles and Rights at Work, the ILO Tripartite

Declaration of Principles concerning MNES and Social Policy, and the UN Global Compact, in
specific proposals aimed at improving labour practices internationally.

These developments, coupled with the discussions which followed the 1999 Seattle and 2001 Doha
WTO Ministerial meetings, as well as the outcomes of the UN Millennium Summit, the 2002 UN
Financing for Development Summit in Monterrey, and the World Summit on Sustainable
Development, point to the key role that development and poverty alleviation policies must play in
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addressing social issues arising from globalization. The Government strongly supports the view that
the development of appropriate and effective policies requires both intergovernmental discussion and
constructive dialogue-building with civil society at the international and regional levels and with all
Canadians. In essence, the overall objective is to promote the development of a domestic and
international architecture thereby ensuring coherent, integrated policies that respond to the challenges
of globalization.
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D. HUMAN RIGHTS
1. Compliance and Enforcement

Canada uses a variety of measures to promote implementation of international human rights
standards. Multilaterally, Canada negotiates and advocates the inclusion of human rights language
in declarations, action plans, resolutions and treaties. Canada plays an active role in the United
Nations Commission on Human Rights (UNCHR), a key forum in Canada’s efforts to develop,
strengthen and apply UN mechanisms promoting and protecting human rights worldwide. It also
serves as a forum where human rights standards are set and countries’ positions declared, changed
or nuanced. Canada also leads by example; appearing periodically before the six United Nations
Treaty Body Committees that monitor implementation of the treaties and recommend measures for
improvement (for example, we appeared before the UN Committee on the Elimination of Racial
Discrimination in August 2002.)

Canada also pursues state compliance with international human rights in venues such as the United
Nations General Assembly and the Organization of American States (OAS), where statements and
resolutions are passed by member states. During its recent tenure as a rotational member of the
United Nations Security Council, Canada emphasized human rights issues by promoting the
improvement of the legal and physical protection of civilians in armed conflict. Further, Canada
continues to be a strong supporter of the United Nations Office of the High Commissioner for
Human Rights (OHCHR), which is responsible for managing the UN human rights system, including
mainstreaming human rights into all UN activities.

Bilaterally, Canada tends to approach compliance withinternational human rights standards through
the use of constructive engagement and dialogue, rather than coercion, in order to promote change
in the offending state’s behaviour. For example, Canadian foreign missions will make demarches
to host governments on human rights issues to convey our concerns and to encourage respect for
international human rights standards. Canada also provides technical assistance (mainly through the
Canadian International Development Agency - CIDA) to strengthen mechanisms and institutions for
promoting and protecting human rights; examples include our support for UN human rights field
operations, support to national human rights institutions and human rights training for the judiciary -
and the security sector.

2. Alternatives for Enforcement of International Human Rights Obligations

During a DFAIT-sponsored workshop of government officials, academics and non-governmental
organizations, a number of options were proposed as alternatives for enforcing international human
rights obligations, including:

. improving instruments for federal-provincial enforcement of treaty obligations;

. establishing an independent review process to monitor performance in ensuring respect for
economic and social rights;
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. implementing a national education program to raise awareness of issues surrounding
discrimination;

. increasing commitments to the OAS through ratification of the American Human Rights
Convention and financial contributions to the inter-American HR system;

. improving coordination among international organizations in promoting respect for
democracy and HR;

. seeking inclusion of provisions at multilateral and bilateral levels for respect of HR through
insertion of social clauses based on the EU model®; and

. making efforts at all levels to strengthen democracy, rule of law, transparency and
accountability with greater participation.

a. Improving Federal-Provincial Enforcement Instruments

Improving instruments for federal-provincial enforcement of treaty obligations is one alternative for
enforcing international human rights obligations. The Government believes that efforts should first
be made to strengthen the dialogue and cooperation between federal and provincial governments
through the Coordinating Committee on Human Rights (CCHR) which meets semiannually to
discuss a range of human rights issues.

b. Establishing an Independent Review Process

The experts also considered using independent review processes to monitor performance in ensuring
respect for economic and social rights as another alternative. Currently, the UN Committee on
Economic, Social and Cultural Rights monitors international compliance with economic, social and
cultural rights (ESCR) and has the responsibility of further defining/articulating these rights in their
general comments. The Government does not see the need for an additional mechanism for
monitoring international compliance on ESCR, but instead believes those existing mechanisms
should be strengthened.

¢. Implementing a National Education Program

Implementation of a national education program to raise awareness of issues surrounding
discrimination was another alternative considered. The Government suggests strengthening existing
organizations dealing with the issue of discrimination, and possibly identifying a focal point to
coordinate activities and programs. Many Canadian organizations are already engaged on this issue,
including the Canadian Human Rights Foundation, the federal government (Canadian Heritage) and
some of the provinces, which have curricula on educating against discrimination. A detailed
overview of Canadian programs and activities in human rights education can be found in the October
2001 report of the Council of Ministers of Education, Canada (CMEC). The report is entitled

¢ The European Communities Social Clause ensures that human rights and democracy are "essential” elements of
trade agreements. Failure to respect human rights or democracy should trigger the material breach provisions of
Atticle 60 of the Vienna Convention on the Law of Treaties to permit the suspension of the operation of the treaty.
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“Education for Peace, Democracy, International Understanding and Tolerance.”
d. Increasing OAS Commitments

Increasing commitments to the OAS by ratifying the Inter-American Human Rights Convention and
contributing financially to the inter-American HR system was also an option considered. However,
Canada has not signed the Inter-American Convention on Human Rights. Canada has been subject
to criticism by several non-governmental organizations. Many of the Convention’s provisions are
problematic in Canadian law, including for example, the Convention’s establishment in Article 4 of
the right to life “in general, from the moment of conception.” This is incompatible with Canadian
legislation and safeguards for women’s reproductive freedom. In addition, Canada’s efforts to
protect vulnerable groups through legislation prohibiting hate propaganda and child pornography
would be contrary to Article 13 of the Convention which prohibits prior censorship.

e. Improving Coordination Amongst International Organizations

Further, the experts considered the improvement of coordination amongst international organizations
in promoting respect for democracy and HR. The main focal point for managing international
human rights issues is the OHCHR. The Government agrees that there should be more coordination
among international organizations and would suggest continuing strong support forthe OHCHR with
an emphasis on coordination among international organizations. Although democracy and human
rights are interrelated, the OHCHR will only be able to manage human rights issues (of which
democracy is an aspect). On democracy, in particular, another focal point could be identified to
manage the organizations dealing with this issue.

Jf- Including Provisions at Bilateral and Multilateral Levels

Inclusion of provisions at multilateral and bilateral levels inrespect of HR through insertion of social
clauses based on the EU model was also considered. Consideration could also be given to including
sections on human rights in the preambular paragraphs of bilateral trade agreements which could
therefore recognize and define the linkage between trade and human rights. The Government also
believes that more work needs to be done to define the linkage between trade and human rights and
perspectives, both pros and cons, on including social clauses in trade agreements. We would
therefore support a deepened analysis of these issues.

8. Making Various Efforts at All Levels

Finally, the experts considered the option of making efforts at all levels to strengthen democracy, the
rule of law, transparency and accountability with greater participation. As indicated in previous
sections, support for the participation of civil society is fundamental to Canada’s international human
rights policy. We seek advice from civil society and support many projects in the field which
promote and protect human rights. The Government agrees that Canada should continue these
efforts in a variety of different fora.
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3. Considerations

Many of the suggestions discussed by the experts, and subsequently put forward in the paper
pertaining to human rights, include the establishment of new entities to strengthen enforcement. The
view of the Government is that the promotion and protection of human rights is best served through
existing structures, for example, the UN Treaty Body mechanisms and increasing the capacity of the
OHCHR. These suggestions have political and financial implications for both Canada and its UN
partners.

Regarding the proposals, set out in the independent consultant’s report, appended in Section IIl, to
insert social clauses into trade agreements, the Government agrees that multilateral trade fora may
not be the appropriate venues to pursue enforcement of human rights. An alternative to the addition
of human rights provisions in trade agreements may be the inclusion of language linking trade and
human rights in the preambular sections of new trade agreements. Canada has tabled proposals for
the inclusion of preambular language relating to social and environmental objectives in the FTAA.

Aswithenvironment and labour concems, the relationship amongst federal, provincial and territorial
governments is a factor in the development of policies supporting human rights objectives. In
Canada, human rights obligations come within the purview of each of the federal, provincial and
territorial jurisdictions. Thus, implementation of such an agreement, subsequent to its signing and
ratification, may be significantly hampered in the absence of provincial and territorial cooperation.
An example would be the recent negotiations on a draft optional protocol to the Convention Against
Torture (CAT), which was originally aimed at establishing an international visiting mechanism to
help enforce states’ commitments. Concerns over whether the provinces and territories could
comply with the “domestic” visiting mechanism (which was part of the final draft) made it doubtful
that Canada could ratify that Optional Protocol, thus hindering Canada’s ability to insist that others
do so. Work on the establishment of an individual complaints mechanism for the International
Covenant on Economic, Social and Cultural Rights (ICESCR) is also constrained by jurisdictional
issues. Each of the provincial, territorial and federal governments are concerned about extending
legislative authority to a UN entity on rights such as food, education, health and housing. Canada
is also concerned that in the absence of consensus on the definition of economic, social and cultural
rights, these rights would be open to interpretation.

4. Government Policies and Approaches

Generally speaking, Canada fulfils its commitment to promote and protect human rights
internationally through constructive engagement (e.g., dialogue, technical assistance), rather than
coercion. Suchan approach, both bilaterally and multilaterally, is more effective for amiddle power
like Canada. Dialogue is not only conducted with the concerned state — aimed at changing
behaviour, but also with the international community — aimed at further strengthening the
implementation ofhuman rights obligations. Canada’s ability to act as the “broker” allows, in many
cases, the ability to achieve a compromise in a difficult situation.
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Canada also prefers to strengthen international human rights structures given the comprehensive
international legal framework, which already exists. For example, the OHCHR has been tasked with
the responsibility to mainstream human rights into all UN activities. Canada is very supportive of
this as it should increase cooperation between international organizations. Ultimately, Canada will
continue to channel its limited resources to practical activities designed to promote and protect
human rights. We will continue to discourage duplicative entities and mechanisms.
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E. CULTURE

1. Introduction

The global challenges in preserving and promoting cultural diversity are similar to the issues
surrounding the environment, labour standards and human rights, but there are some important
distinctions about the nature of the problem. There is at present no international agreement on
cultural diversity comparable to the United Nations declarations and covenants on human rights, the
ILO conventions on labour rights or the MEAs. A study prepared for the International Network on
Cultural Policy’” (INCP) catalogued all international agreements that mentioned culture in some way.
The catalogue demonstrates that while there are many international declarations that include
references to particular cultural values and cultural rights, and many agreements that touch on
particular aspects of cultural policy, there is no multilateral agreement that specifically enumerates
a common set of principles defining cultural diversity as a shared objective, or framework of
international cooperation or commitment to meet those objectives. The impetus to preserve and
promote cultural diversity remains in the realm of domestic public policy, rather than a concerted
international effort set out in an international agreement.

The fact that there is no such agreement puts cultural diversity in a distinct situation in discussions
taking place regarding the relationship between trade agreements and the enforcement of obligations
in international agreements having non-trade objectives. In the cases of core labour standards, the
environment and human rights, there are discussions as to the relative effectiveness and
enforceability of international trade and non-trade agreements and the legal relationship of
international trade and non-trade obligations when such obligations overlap. In the case of cultural
diversity, it is not, at present, a question of assessing the relationship between international trade and
non-trade commitments. It isa matter of assessinghow trade obligations relate to domestic measures
taken by countries to meet domestic policy objectives and of building international support for the
development of a rules-based, international instrument setting out rights and obligations concerning
cultural diversity.

Cultural diversity is valued in Canada as a source of creativity, innovation and social cohesion. In
discussions of how international institutions are faring in their ability to meet the new challenges of
globalization, cultural diversity is often raised as a public value comparable to human rights, basic
labour rights and the environment. Cultural diversity is, for example, often explicitly compared to
biological diversity as a value requiring robust and effective international action. It is also one of
those social issues commonly raised in the context of discussions about the social dimensions of
trade, and the impact of international trade agreements on the ability of governments to achieve non-
trade objectives.

7 The International Network on Cultural Policy (INCP), an informal grouping of more than 45 national Culture

22




2. Canada’s New Approach to Cultural Diversity

Historically, Canada has addressed the potential interface of domestic cultural policy objectives with
trade obligations either by negotiating cultural industry exemptions in regional or bilateral trade
agreements, or by not taking on obligations under the WTO General Agreement on Trade in Services
(GATS) which would restrict Canada’s ability to meet its cultural policy objectives. In the 1990s,
however, trade actions were initiated by some of our trading partners in relation to some of Canada’s
cultural policy measures.

In February 1999, the Cultural Industries Sectoral Advisory Group on International Trade® (SAGIT)
released a report entitled Canadian Culture in a Global World: New Strategies for Culture and
Trade. The report reviewed Canada’s cultural policies and examined how well Canada’s traditional
international approach was holding up to such new trends as:

. the digitization and the convergence of broadcasting, cable, satellite and telecommunications
sectors;
. the impact of new technologies on the Government’s ability to regulate effectively to ensure

that Canadians have access to Canadian content;

. the growth of vertically integrated and multinational corporations offering content
production, distribution and delivery; and

. the trend to more open markets in the multilateral trading system.

The SAGIT considered possible responses to this new context, including negotiating a broad cultural
exemption within the multilateral trading system, continuing to take no commitments on culture,
developing specific cultural industry sectoral agreements and creating a New International
Instrument on Cultural Diversity. The SAGIT concluded by recommending pursuit of an Instrument
that would, among other things:

. recognize the importance of cultural diversity;
. acknowledge that cultural goods and services are significantly different from other products;

. set out rules on the kind of domestic measures that countries may and may not use to enhance
cultural diversity; and

. establish how trade disciplines would or would not apply to cultural measures that meet the
agreed upon rules.

The report was considered by the House of Commons’ standing committees on foreign affairs and
international trade and on Canadian heritage. Both Committees endorsed the recommendation of the
SAGIT to pursue development of a New International Instrument on Cultural Diversity.

* The Cultural Industries SAGIT is part of the federal government’s advisory system on international trade. The
advisory group reports to the Minister for International Trade and provides a means for officials from the
Department of Foreign Affairs and International Trade and Canadian Heritage to consult with representatives of
Canada’s cultural industries.
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On the basis of the Government’s consultations and in response to the recommendations of the
parliamentary committees, in October 1999, the Government announced a new policy in support of
the development of an Instrument.

The Government agrees that Canada should pursue development of a New International Instrument
on Cultural Diversity. As described by the SAGIT, the purpose of the agreement would be to set out
clear ground rules to enable Canada and other countries to maintain policies promoting their culture,
while respecting the rules of the international trading system and ensuring markets for cultural
exports. The agreement would recognize the special role of cultural goods and services and the right
of governments to preserve and promote cultural diversity. The Government will pursue a
multifaceted approach to build support for this strategy in such fora as the INCP, United Nations
Educational, Scientific and Cultural Organization (UNESCO), the WTO, the Organization for
Economic Cooperation and Development (OECD), La Francophonie and others. The Government
will also continue to work with domestic stakeholders to define Canada’s interests with respect to
trade in cultural goods and services in forthcoming trade negotiations.

Pending developments with respect to the negotiation of a New International Instrument on Cultural
Diversity, the Government continues to seek the maximum flexibility in international agreements
to pursue its cultural policy objectives. It is doing this either by not making new commitments that
restrict its cultural policy objectives, as in the WTO services negotiations, or by negotiating cultural
exemptions in regional and bilateral agreements. In our bilateral trade agreement negotiations and
in the FTAA negotiations, Canada has also proposed language that is supportive of cultural diversity.
Essentially, Canada will not make any commitments restricting our ability to achieve our cultural
policy objectives until a new international instrument, designed specifically to safeguard the right
of countries to promote and preserve their cultural diversity, can be established.

3. Progress on the New International Instrument on Cultural Diversity

Since adopting its policy in October 1999 to pursue a New International Instrument on Cultural

Diversity, the Government has sought to engage the international community on the challenges of

cultural diversity and globalization in a wide variety of international fora. To this end, the object of
recent discussions has been to raise the profile and reinforce the legitimacy of cultural diversity as
an important subject deserving of greater international attention and cooperation.

The Action Plan of the 2001 Summit of the Americas included an agenda outlining new forms of

hemispheric cooperation on cultural diversity. As part ofthat Action Plan, Canada hosted an Experts
Seminar on Cultural Diversity under the aegis of the OAS. Experts and invited civil society
representatives from participating OAS countries examined issues surrounding cultural industries
and globalization and the challenges facing development and culture. Following this, Colombia
hosted the first ever meeting of OAS Culture Ministers (or highest appropriate authority in the U.S.
case) which issued its own Declaration and Plan of Action on Cultural Diversity.

Consideration of cultural diversity in the context of globalization has led to specific reference to
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work on a new international instrument on cultural diversity. This is the case at UNESCO which has
undertaken a number of initiatives in the area of cultural diversity. UNESCO held an experts meeting
on cultural diversity and hosted a roundtable of UNESCO culture ministers. Recently, UNESCO
adopted the Universal Declaration on Cultural Diversity, a declaration setting out a consensus among
many of the international community concerning a shared understanding of some of the challenges
and opportunities for cultural diversity in the context of technological change and globalization. The
Declaration reflects some central themes that have animated Canada’s approach in recognizing the
specificity of cultural goods and services. It states that allowing cultures access to the means of
expression and dissemination is a guarantee of cultural diversity. Moreover, the Action Plan that
accompanies the Declaration sets out a commitment that UNESCO members deepen the
international debate on issues surrounding cultural diversity giving consideration to the eventual
creation of an international legal instrument on cultural diversity.

In the Beirut Declaration, released at the conclusion of the 2002 Francophonie Summit, leaders
called for the adoption of an international convention on cultural diversity within UNESCO. The
purpose of such a convention would be to ensure the legitimacy of states and governments to
maintain, establish and develop policies in support of cultural diversity.

The INCP is another forum where work on cultural diversity has progressed to the stage of
discussion of a possible instrument. Indeed consideration of the cultural aspects of anew instrument
seems to be most advanced in this informal forum. Ministers participating in the annual meetings
have issued statements that chart their common understanding of the issues attached to globalization
and cultural diversity.

At their 2002 meeting in Cape Town, Ministers were presented with a draft Instrument by the
Working Group on Cultural Diversity and Globalization (see Annex B). The Working Group,
chaired by Canada, was subsequently mandated to intensify and accelerate its deliberations on an
Instrument so that an improved draft, addressing, inter alia, appropriate rights and obligations of
governments, the needs of developing countries and culture and trade links, would be ready for
consideration at a ministerial level Working Group meeting in early 2003. In the Cape Town
Statement, the Ministers agreed that UNESCO is the appropriate international institution to house
and implement an International Instrument on Cultural Diversity. The Statement also called for a
meeting, as soon as possible, between a group of representatives of the INCP and the Director
General of UNESCO to address the feasibility of achieving this objective.

The 2002 SAGIT discussion paper and draft Instrument, An International Agreement on Cultural
Diversity: A Model for Discussion, was recently released on the DFAIT website in order to
contribute to the ongoing discussions and debate on how best to preserve and promote cultural
diversity in Canada and internationally. (See Annex C)

Civil society groups have also begun to engage in discussions and work on the design of an

Instrument. The International Network for Cultural Diversity (INCD) is a network of civil society
groups largely representing creators from around the world. The INCD has prepared a discussion
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paper setting out their views on the shape of a new instrument. A model instrument for discussion
purposes was considered by delegates to the INCD meeting in October 2002. The draft text of that
paper is available on the INCD website for consideration and comment by INCD members.

The Coalition for Cultural Diversity (CCD), a coalition of Canadian cultural industry associations,
recently convened a meeting of international industry associations directed at finding common
ground amongst international cultural industry associations on the challenges of cultural diversity.
All participants were encouraged to engage in the debate in their home countries. The conference
issued a declaration representing a statement of the common ground of participating industry and
creator groups.

The topic of cultural diversity and the possibility of developing a new instrument has also attracted
the attention of Canadian public policy think tanks and university research bodies. Carleton
University’s Centre for Trade Policy and Law (CTPL) held a conference of experts, government
officials and cultural sector participants on the topic of trade and culture. The results of that
conference are available on the CTPL website. The Social Sciences and Humanities Research
Council (SSHRC) recently awarded a group of academics a major award of $2.5 million to conduct
a series of studies on the social dimensions of globalization, some of which will be on the topic of
globalization and cultural diversity. Further, the Université du Québec & Montréal hosted a
conference on Cultural Industries and Dialogue between Civilizations in the Americas and a number
of experts have published academic studies on issues related to the challenges of developing a new
instrument.

The work on the Instrument that has occurred internationally and domestically to date has effectively
raised the profile of cultural diversity and has now led to draft texts of an Instrument on Cultural
Diversity being produced by both the Culture Ministers’ INCP and by a network of civil society
cultural groups. As work continues, attention will be drawn to some of the outstanding questions
about such an Instrument:

. What elements of the many issues that fall under the umbrella of cultural diversity would
benefit from being addressed in a binding, rules-based Instrument and what elements would
benefit from more informal international cooperation?

. What rights and obligations should signatories assume in order to achieve their shared

objectives?

. Should the rights and obligations be enforceable? How will disputes be resolved?

. How to achieve consensus on where the instrument should be housed?

. What will the relationship of the obligations be to existing and future obligations under the
multilateral trading system?

As the work on these questions evolves both domestically and internationally, the Government will
continue to consult with the public, stakeholders and experts in order to make progress toward the
realization of Canada’s objectives.
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F. CONCLUSION

Recognizing that this study represents a snapshot of the current discussion on enforcement and
compliance issues, some overall conclusions can be drawn. Generally, the Government has a
number of tools and policy approaches to meet international obligations in the areas of protection
of the environment, labour standards, human rights and cultural diversity. Alternative approaches,
as noted in the consultants’ reports, are available, but tend to respond to particular cases and are
subject to international or regional consensus, the building of which will require time and political
will.

Nonetheless, the Government is committed to moving forward and has a number of initiatives
underway that reflect the complementarity of internationally-accepted values and trade
liberalization. The betterment of human rights conditions, improvement in conditions of work and
protection of the environment and cultural diversity are reflected, forexample, in Canada’s positions
in the Summit of the Americas process, of which the FTAA is a key element. The Summit process
is a unique forum in which partners work together on a comprehensive development agenda directly
related to economic integration. Other opportunities to demonstrate the complementarity of
economic and social development have presented themselves in the concluded and ongoing
negotiations of bilateral free trade agreements with Chile, Costa Rica, four countries of Central
America, and Singapore. In each case, environment and labour cooperation agreements have been,
or are being, negotiated in tandem with the trade agreements. The use of parallel instruments has
resulted in greater dialogue.

In particular situations, building compliance through capacity-building strategies is designed to
directly address the problems of enforceability and compliance. In the case of the promotion and
protection of human rights, Canada believes that these are best served through strengthening existing
structures and reiteration of commitments to upholding these rights at the highest political levels.
The impetus to preserve and promote cultural diversity is, on the other hand, being pursued through
a new international instrument on cultural diversity to set out clear ground rules to enable Canada
and other countries to maintain policies promoting their culture while respecting the rules of the
international trading system and ensuring markets for cultural exports. The agreement would
recognize the special role of cultural goods and services and the right of governments to preserve and
promote cultural diversity.

In the final analysis, “enforceability” is not an end, but is one means among many to achieve
compliance with international obligations. Creative solutions might better look to effectiveness than
stringency, as experience has shown that noncoercive means to encourage compliance are more
effective in achieving overall human development objectives.
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ANNEX A

Principal International Obligations and Objectives

Environment

Multilateral Environmental Agreements (MEAs) constitute the main source of Canada’s
international environmental obligations. Generally these agreements address a particular medium
(e.g., atmosphere, oceans) or pollutant(s) (e.g., ozone depleting substances, persistent organic
pollutants, hazardous wastes). The nature of both the particularissue being addressed and the action
required determine their scope of application (multilateral or bilateral/regional). It is generally (but
by no means always) the case that Parties share the same substantive obligations, although it is
common that developing countries are provided more time to meet commitments and/or are assisted
through technical assistance and capacity building.

Other forms of agreements may also generate environmental obligations. For example, since the mid-
1990s Canada has actively sought to negotiate environmental cooperation agreements when
negotiating regional and bilateral trade agreements. The North American Agreement on
Environmental Cooperation (NAAEC) - the so-called ‘environmental side agreement’ to the NAFTA
- was the first of these, with environmental cooperation agreements in place or being negotiated with
Chile, Costa-Rica, the “Central American Four” (Nicaragua, Guatemala, El Salvador, Honduras) and
Singapore. While these agreements do not seek to regulate specific pollutants, they do create legal
obligations in international law.

Distinct from MEAs, the explicit context of these side-agreementsis the trade-environment interface.
Trade liberalization can have a positive impact on the environment by improving the efficient
allocation of resources, promoting economic growth and generating revenues used for environmental
improvement. However, we recognize that in the absence of effective environmental policies and
regulations, or when distortionary domestic policies exist, increased economic activity generated by
trade liberalization may contribute to environmental problems. Effective domestic environmental
regimes are thus central to realizing the full range of benefits from trade liberalization and economic
integration. Accordingly, and while each of these side-agreements is different from the next, their
focus tends to be on increasing environmental cooperation amongst the Parties, and on improving
domestic environmental laws, institutions and enforcement.

Finally, while not the source of legally binding obligations on States, the declarations and statements

that arise from intergovernmental conferences, such as the recent WSSD in Johannesburg, provide
an important context for government policies on international environmental matters.
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Labour
Multilateral

As a member of the International Labour Organization (ILO), Canada has an obligation to respect,
promote and realize the ILO Declaration on Fundamental Principles and Rights at Work regardless
of whether it has ratified the Conventions which underlie the Declaration’s principles. These
Conventions (also referred to as core labour standards, basic workers' rights and other terms) are
considered to embody universal human rights:

Conventions 29 and 105 on forced labour;

Conventions 87 and 98 on freedom of association and right to collective bargaining;
Convention 100 on equal pay;

Convention 111 on discrimination in employment; :
Conventions 138 and 182 on child labour (minimum age of employment and worst forms of
child labour)

ILO conventions are directed to States. In the case of Canada, the federal government has the
authority to ratify ILO Conventions. However, since the federal government cannot fully implement
conventions dealing with issues falling within the purview of the provinces and territories, their
consent is sought prior to ratification. As aresult of this situation, Conventions 29, 98 and 138 have
not been ratified. This failure to ratify does not imply disagreement with the objectives of the

conventions, but rather the existence of technical and juridical inconsistencies arising from specific
aspects of the conventions. For example, for many years following its adoption, Convention 29 was .
not considered to be pertinent to the Canadian situation. Since its recognition as a core convention,
the federal government has sought the agreement of the provinces and territories for ratification, and
most jurisdictions have now completed their formal approval procedures. f

Convention 98 provides for limited exclusions from collective bargaining rights. However, in
Canada, some categories of workers in certain jurisdictions are not covered by collective bargaining -
legislation (e.g., some professionals, domestics, agricultural workers).

Convention 138 requires the establishment of a minimum age for employment, and a prohibitionon -
all work by children under the age of 13. While all Canadian jurisdictions have extensive legislation
restricting the employment of children, there is no general minimum age foremployment in Canada.
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Regional and Bilateral

North American Agreement on Labour Cooperation (NAALC)
Canada- Chile Agreement on Labour Cooperation (CCALC)
Canada-Costa Rica Agreement on Labour Cooperation (CCRALC)

Under the NAALC and the CCALC, Canada is obliged to promote compliance with and effective
enforcement of its domestic labour laws and regulations through appropriate government action,
including the eleven “labour principles” covering industrial relations, labour standards and
occupational safety and health. This commitment is supported by review procedures, also
preconditions for the imposition of enforcement measures, which include a provision for monetary
fines in the event of persistent failure to address specific problems related to the enforcement of
domestic law and regulation. Canada’s federal courts have authority to ensure provincial compliance
in the event of an imposition of monetary fines.

Under the CCRALC, negotiated after the approval of the 1998 ILO Declaration, the commitments
under the “labour principles” directly reflect Declaration principles. There is a commitment to a
review procedure but no provision for monetary fines or other penalties associated with persistent
failure to address specific problems.

Each of the above agreements contains provisions exempting Canada from obligations in respect of
provinces that do not expressly agree to participate in the agreement. To date, Alberta, Quebec,
Manitoba and Prince Edward Island have agreed to be covered by the NAALC.

Human Rights

In 1986, an all-party consensus in Canada’s parliament agreed that the promotion and protection of
human rights were cornerstones of Canadian foreign policy. Canada’s international human rights
policyreflects and promotes Canadian values, including respect for human dignity, diversity and the
rule of law. Our goal is to effectively influence other governments to respect their international
human rights obligations.

United Nations

States’ obligations to promote and protect human rights are primarily embedded in an international
legal framework. In 1948, the Universal Declaration of Human Rights (UDHR) was adopted by the
United Nations General Assembly and has since served as the foundation of the international human
rights legal system. There are six major UN human rights treaties, including: the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural

Rights, the Convention on the Eliminatjon of all forms of Discrimination against Women, the
Convention on the Elimination of Racial Discrimination, the Convention against Torture and the

Convention on the Rights of the Child,

Canada was a major contributor to the development of the UDHR and is party to all six major

31




treaties. With few exceptions, Canada has signed and ratified these instruments and their optional
protocols without reservation, demonstrating our clear commitment to the promotion and protection
of human rights. Canada’s Charter of Rights and Freedoms, which guarantees the rights and
freedoms of Canadian citizens, was drawn heavily from the UDHR. The international covenants and
conventions are particularly important for Canada to press other states to comply with international
human rights standards. For example, the Convention on the Elimination of all forms of
Discrimination against Women strengthens equality and respect for women worldwide - a standard
which Canada sets for itself. Similarly, the Convention on the Elimination of Racial Discrimination
promotes respect for diversity and tolerance which is essential for a successful multicultural society
like Canada.

Regional

Canada is also party to a number of other non-UN instruments. As a member of the Organization
of American States (OAS), Canada is actively involved in the Inter-American human rights system.
Canada’s human rights record is subject to scrutiny by the Inter-American Commission on Human
Rights regarding the American Declaration on the Rights and Duties of Man. Canada is also
signatory to the Inter-American Convention against the Illicit Manufacturing of and Trafficking in
Firearms. Ammunition, Explosives and other related materials (1997), the Inter-American
Convention Against Corruption (1999) and the Inter-American Convention on Serving Criminal
Sentences Abroad (1994).

Bilateral

Canada monitors human rights situations in different parts of the world and takes the opportunity
to raise human rights violations in appropriate fora. Canada’s objective in bilateral fora is to convey
Canada’s position on human rights issues and promote the desired change in the offending state’s
behaviour.
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ANNEX B

An International Instrument on Cultural Diversity

By the Working Group on Cultural Diversity and Globalization of the International Network on
Cultural Policy
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Introduction

In Lucerne, on 24-26 September 2001, the Ministers of the International Network on Cultural
Policy concluded that:

e The further development of an International Instrument on Cultural Diversity which
includes a common vision, objectives and norm setting elements is essential to articulate
the close and important relationship between cultural diversity and international social
and economic development;

e It is the legitimate role of governments to preserve and promote cultural diversity through
the development and implementation of cultural policies at all levels;

e The needs of developing countries require increased attention in order to augment their
capacity in the field of cultural development

The Network Ministers also endorsed the Report of the Working Group on Cultural Diversity
and Globalization on the "Scope and Framework of an International Instrument on Cultural
Diversity". During this discussion, Ministers supported the need to focus an international
instrument on the promotion and preservation of cultural diversity in the face of globalization,
including the impact of trade liberalization, prejudicial trade practices and rapid technological
advancement on cultural products and policies.

Finally, the Network Ministers in attendance gave the Working Group a two-year mandate for
work on the international instrument. It was decided that a draft text of the instrument, including
the notion of its enforceability, should be presented at the next annual meeting of the cultural
ministers in South Africa, in October 2002. The objective of the exercise was to provide concrete
indications concerning the content of the instrument and its role and operation.

The Working Group on Cultural Diversity and Globalization has created this draft Instrument as
a stand-alone agreement, without reference to any particular institution or international
organization pending further discussion of these issues by Ministers. It is not intended that any
possible or eventual institutional arrangement is being ruled out by the use of a stand-alone
approach in this text. A critical element for further discussion will clearly be linkages between
the Instrument and existing international organizations. It must be recognized however, that an
enforceable Instrument requires an administrative body, a dispute settlement mechanism and
procedures for entry into force. Chapters 5 and 6 are written as examples of this kind of
considerations, which must be addressed.
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The Content Of The Instrument

Preamble :
The preamble of the international instrument is intended to situate the agreement in question
among other international instruments that pertains to the same subject and to introduce its
immediate and long-term objectives. There are no steadfast rules on the subject and while certain
instruments tend to have lengthy preambles, others tend to be rather concise in that regard. The
second type of approach is adopted here, the objective being to give a condensed view of where
the instrument comes from and where it is going.

Chapters 1 & 2: Definitions, objectives and scope, general principles relating to the
promotion and preservation of cultural diversity

The overall objective of the instrument is the preservation and promotion of cultural diversity.
Although new information technologies, globalization and evolving multilateral trade policies
offer undisputable possibilities for the expression of cultural diversity, they may also be"
detrimental to cultural diversity and to cultural pluralism. There is an urgent need in that context
to ensure that cultural diversity, as a source of creativity and as a factor of social cohesion and
economic development, is preserved. The immediate objective of the instrument is to ensure that
States have the means to determine, from a cultural standpoint, and on the basis of their own
conditions and circumstances, the policies that are needed to ensure the preservation and
promotion of cultural diversity and to provide a set of principles and rules for the realization of
that goal. This section acknowledges that cultural diversity cannot be preserved where cultural
discrimination prevails and cannot be expressed without the conditions for free creative
expression, and freedom of information existing in all forms of cultural exchange.

Chapter 3: Ensuring the development of cultural expression and cultural diversity at the
national level

The preservation of cultural diversity implies at the outset the preservation of all existing cultures
because each culture that disappears, each language that ceases to be spoken, is a loss for cultural
diversity. Since cultural expression is a key factor in the ability of various cultures to adapt to the
changes brought about by globalization and technological change and to develop, governmental
action to ensure vigorous, diverse cultural expression at the national level is needed. In addition
to meeting a basic right of individuals and communities, this action is essential for social
cohesion and for democracy to function within the state. The instrument will look at various
policy choices that can be used by the state to achieve its cultural objectives, while insisting on
the right of every state to choose the measures that it deems most appropriate in view of its own
circumstances and conditions. Among other subjects addressed in this section of the instrument
is the crucial role of cultural policies, the freedom to choose appropriate measures, governmental
support, public service institutions and independent cultural industries.

Chapter 4: Promoting and enhancing cultural diversity at the international level

In order to preserve cultural diversity action at the national level is not sufficient: collective
action at the international level is also necessary. The area of priority here is openness to foreign
cultural productions. This area naturally complements the first because cultures very often
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develop and evolve through contact with others. It is also widely admitted that contacts between
cultures make a major contribution to the development of creativity’. In this sense, it could be
said that the problems that arise in regard to the preservation of cultural diversity also affect the
opportunities for creativity to flourish and, in the end, economic development itself'®. The types
of action considered in this section includes measures to facilitate exchanges, measures to foster
the consumption of a variety of cultural products, cultural cooperation agreements, co-production
and co-distribution agreements'!, as well as increased monitoring of anti-competitive behaviour
in domestic markets. The chapter ends with an article dealing more specifically with
development assistance.

Chapter S: Institutional arrangements and dispute settlement

The measures proposed here respond to the clearly identified desire for a legal instrument that
goes beyond a simple declaration. The provisions outlined should be seen as options associated
with an independent instrument approach. Hosting the Instrument with an existing international
organization would necessitate addressing the issues from the perspective of that institution.
Even though the Members, by ratifying the instrument, agree in good faith to uphold their
commitments, it is necessary to have a mechanism that will make it possible to evaluate the
progress made toward the implementation of the instrument and help to settle difficulties if the
case arises. The mechanism outlined takes the form of a Council that would receive periodic
reports from the parties on the measures taken and the difficulties encountered in implementing
their commitments. An important question that arises here is how the Council should take its
decision. Unanimity, because of its simplicity and clarity, would be an interesting solution. But
another equally acceptable and more flexible solution would be decision by consensus as was the
case in the GATT and is still the case in the WTO (except as otherwise provided). This is
effectively the solution retained in the present Instrument.

With regard to dispute settlement, two options are proposed. Both options have elements in
common such as the recourse to consultation as a first step in the dispute resolution process and
the possibility of using different procedures (good offices or mediation) if the parties consider
that they can facilitate the settlement of their dispute. Where they differ is in the degree of
constraint that they impose on the Parties. The first mechanism is very similar to the dispute
resolution mechanism in use in the GATT until 1995. The parties to the dispute, following failure
of the consultations, request the formation of a panel (of cultural experts) which would
eventually hand down a decision. This decision would then have to be approved by the Council
(by a unanimous vote or consensus depending on the formula chosen) to become compulsory.
The refusal of the losing party to approve the decision, as a consequence, renders the decision
non-binding. If the decision is approved, the losing party is bound by it and must implement it in

® Néstor Garcfa Canclini, "Policies for Cultural Creativity,” UNESCO, Preparatory Paper 3, Stockholm Conference
on the Power of Culture, p. 5.

'* http<//www.unesco.org/culture/development/highlights/activities/html_eng/roundtable3.htm

" Such agreements, which are incompatible in principle with most-favoured-nation treatment, are authorized
exceptionally for a period of ten years under the General Agreement on Trade in Services (GATS). A decision
about the future of escape clauses of this kind will be made during the current GATS negotiations.
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good faith. If it does not do so, the winning party is no longer bound by the obligation to resolve
its dispute through the dispute settlement mechanism of the instrument and can use other

mechanisms open to it.

The second option is a copy of the dispute settlement mechanism of the Convention on
Biological Diversity. When ratifying, accepting, approving or acceding to the instrument, or at
any time thereafter, a State may declare in writing to the depositary that for a dispute not resolved
through consultation or other appropriate means, it accepts one or both of the following means of
dispute settlement as compulsory: (a) arbitration (b) submission of the dispute to the International
Court of Justice. If the parties to the dispute have not accepted the same or any procedure, the
dispute shall be submitted to conciliation, the result of which is not binding on them.

It must be pointed out that whatever approach is adopted, surveillance and dispute settlement
imply an administrative and financial support which raises complex, but not insurmountable
challenges in the case of a stand-alone agreement.

Chapter 6: Final provisions

The final provisions, as proposed, are fairly standard to international agreements. Certain
questions remain open for further discussion and decision, such as the number of States required
for the entry into force of the proposed instrument, the identity of the depositary of the instrument
and the authentic languages of the instrument. Regarding the number of States required for the
entry into force of the instrument, different factors should be taken into consideration.
Considering its nature, the Instrument should enter into force with a sufficient number of States |
to lend it international credibility. As for the depositary of the instrument, this question should be
considered in the context of its eventual location.

Conclusions: The Role Of The Instrument

The proposed international instrument on cultural diversity is intended to serve as a document of
reference and a code of conduct for all those States that consider the preservation of distinct
cultural expressions and of cultural diversity itself as an essential component of globalization. It
will be enforced through a mechanism that will monitor its implementation, examine the
questions or controversies arising from its application and provide for dispute settlement in case
of conflict. As a document of reference, it will provide a set of rules and disciplines for
governing cultural intervention by the Member States based on a shared concept of cultural
diversity centred both on the preservation of existing cultures and openness to other cultures.
With the adherence of a growing number of States to this reference framework, a new legal
regime will be established in the cultural field based on a shared vision of cultural interchange, a
vision where the development of the latter will accompany the development of cultures, without
superseding them. In addition to guiding their actions in the domestic sphere, this reference
document can also be used by the Member States as a common approach in their international
negotiations. As a focal point for cooperation, the Instrument will afford the opportunity to assist
Member States encountering difficulty following through on their undertakings, will help to
settle disputes that might arise between them and will help to establish common approaches on
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all matters pertaining to the preservation of cultural diversity. By no means a static, protectionist
instrument, it will on the contrary prove to be instrumental in the development of cultures,
cultural exchanges and cultural diversity.
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Draft Text of an International Instrument / Convention on Cultural Diversity

Outline

° Preamble
° Chapter 1
° Chapter 2
. Chapter 3
° Chapter 4
. Chapter 5
° Chapter 6
° Annex
Preamble

The member States signatory hereto

Considering that the right of everyone to freely participate in the cultural life of the community is
an inalienable human right conforming to the principle embodied in Article 27 of the Universal
Declaration of Human Rights and in Article 15 of the United Nations International Covenant on
Economic, Social and Cultural Rights,

Recalling the provisions of the UNESCO Declaration of the Principles of Intemnational Cultural
Co-operation adopted in Paris in 1966, and particularly its Article 1 which states that "each
culture has a dignity and value which must be respected and preserved”,

Having regard to the Declaration on Cultural Diversity adopted by the Council of Europe on 7
December 2000, to the Cotonou Declaration on cultural diversity adopted by the culture ministers
of the International Organization of the Francophonie on 15 June 2001 and to the Universal
Declaration on Cultural Diversity adopted by UNESCO on 2 November 2001,

Conscious of the efforts needed to face the challenges of cultural development and preservation
of the diversity of cultures, as expressed in "Our Creative Diversity", the Report of the World
Commission on Culture and Development, and recalling the principles and action plan adopted
by the Intergovernmental Conference on Cultural Policies for Development, held at Stockholm in
1998,

Noting that culture is at the heart of contemporary debates about identity, social cohesion, and
the development of a knowledge-based economy,

Recognizing that new trends, particularly globalization, link cultures ever more closely and
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enrich the interaction between them, but that they may also be detrimental to the preservation of
cultural identities and cultural diversity,

Recognising that the development of new information technologies and evolving multilateral
trade policies pose a fundamental challenge to the ability of governments to nurture and promote
cultural diversity using existing cultural policy tools,

Recognizing that even if it falls primarily to the States to take up this challenge from their own
cultural perspective, it is also clear that the shared global context for development requires the
elaboration of a set of principles and rules which will provide a coherent framework for
sustaining and enabling cultural diversity at all levels,

Recognizing that there is a pressing need for increased domestic and international recognition
and management of cultural diversity to ensure the linguistic, cultural, civil and human rights of
citizens, while at the same time sustaining a basic level of shared identity, social cohesion and
national solidarity in a global environment

Recognizing that the cultural expression, envisaged a means of social communication, is part and
parcel of the democratic process of our societies and as such has a preponderant role to play in
meeting the challenge of preserving cultural diversity,

Considering that cultural diversity is a source of creativity and an essential factor of social and
economic development,

Conscious of the special needs of developing and least developed countries whose cultural sector
is often in a nascent stage and of the necessity in this respect to integrate cultural policies into
development policies,

Convinced that it is necessary that the freedom of States and governments to maintain and
develop policies, which promote and preserve cultural diversity, be respected and recognized,

Determined to protect cultural diversity while encouraging cultural exchange,

Affirming the importance of promoting coherence between provisions of multilateral trade
policies and cultural policies,

Agree as follows:
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Chapter 1: Definitions, Objectives And Scope

Article 1: Definitions
For the purposes of this Convention:

"Culture” is the whole complex of distinctive spiritual, material, intellectual, and :
emotional features that characterize a society or social group. It includes creative
expression (e.g., oral history, language, literature, performing arts, fine arts, and crafts), |
community practices (e.g., traditional healing methods, traditional natural resource f
management, celebrations, and patterns of social interaction that contribute to group and |
individual welfare and identity), and material or built forms such as sites, buildings,
historic city centres, landscapes, art, and objects.

OR

"Culture” is the whole complex of distinctive spiritual, material, intellectual and
emotional features that characterize a society or social group. It includes not only arts and |
letters but also modes of life, the fundamental rights of the human being, value systems,
traditions and beliefs (UNESCO).

"Cultural diversity" refers to the plurality of cultures that coexist in the world. It implies
on the one hand the preservation and promotion of existing cultures, and on the other
hand receptivity to other cultures.

"Cultural policies" refers to a framework of goals, practical objectives and measures -
adopted by national and sub-national authorities to preserve cultural heritage, tangible and
intangible, to favour the development of cultural expression and to preserve and promote
cultural diversity nationally and internationally.

"Cultural expression” refers to the creation, production distribution and exhibition of
cultural contents, in any medium or form, existing or to be created.

"Cultural content" refers to the creative output of individual creators and cultural

industries which is typically protected by intellectual property rights and includes: 1) the
creative output of individuals in the performing arts, visual arts and crafts, architecture

and design; 2) the sounds, images and texts of films, video, sound recordings, books,
magazines, newspapers, broadcast programs and other forms of media including
multimedia, whether now existing or to be invented, that are the creation of individuals or
cultural industries; 3) the collections and displays of museums, galleries, and libraries, ;
including archives relating to the cultural heritage of a society.

"Cultural industries” refers to organizations and enterprises that create, produce, publish, ]
distribute, exhibit or provide cultural contents. |
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"Independent cultural industries"” refers to enterprises, which are not subject financially,
creatively or in terms of ownership to majority control by large private companies and
public service institutions.

"Public service institutions" refers to organizations established and essentially publicly
funded for the fulfilment of public service obligations with respect to culture and cultural
diversity as conferred, defined and organized by each Member State.

Article 2: Objectives
The objectives of this Convention, as elaborated more specifically through its principles and
rules, are to:

ensure that cultural diversity is promoted and preserved in the face of the changes
introduced by globalization, trade liberalization and technology;

preserve the right of States to maintain or adopt the measures that they consider
appropriate to the development of cultural expression and to the promotion and
enhancement of cultural diversity;

serve as a frame of reference for all those States that consider the achievement and
maintenance of distinct cultural expression and the preservation of cultural diversity itself
as an essential component of globalization;

reinforce international cooperation and solidarity aimed at enabling all countries,
especially developing countries and least developed countries, to create and maintain
cultural industries that project their own vision at the national and international level;

provide a basis for the promotion of the principles of this Convention in other
international fora, including international trade fora.

Article 3: Scope
This Convention applies to the cultural policies that Member States maintain or adopt.

Chapter 2: General Principles Relating To The Promotion And Preservation Of Cultural
Diversity

Article 4: The particular nature of cultural products

When devising national or international policies or measures, the Members agree to take into
account the particular nature of cultural goods and services, as vectors of identity, values and
meaning that must not be treated as mere commodities or consumer goods.

Article 5: The balance inherent to the concept of cultural diversity
Any action considered necessary to achieve the objectives of this Convention must reflect the
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balance between the promotion of domestic cultural expression and openness to other cultural
influences that is inherent to the concept of cultural diversity.

Article 6: The importance of public policy
Market forces alone cannot guarantee the maintenance and promotion of diverse cultural

“expressions and of cultural diversity. Public policy, developed in partnership with civil society
and the private sector are of a vital importance in realizing the objectives of the present
Convention.

Article 7: Transparency
Transparency in the elaboration and management of cultural policies is a legitimate expectation
of society and citizens and a necessary condition for the good working of the present Convention.

Article 8: Freedom of expression and information
Members acknowledge that cultural diversity cannot be expressed without ensuring the
conditions for freedom of speech, freedom of information and free creative expression existing in |

all forms of cultural exchanges.

Article 9: Intellectual property
Nothing in this Convention shall derogate from existing obligations that Members may have to

each other under existing intellectual property conventions.

Article 10: Cultural rights and cultural diversity
Members, recognizing that cultural rights provide an enabling environment for the realization of
cultural diversity, promote and encourage understanding of the nature and significance of such

rights in their cultural policy.

Article 11: Existing regime of protection of human rights

Nothing in this Convention may be interpreted as implying any right to engage in any activity or
perform any action infringing upon human rights presently guaranteed by international law, nor
to limit their scope.

Chapter 3: Ensuring The Development of Cultural Expression and Cultural Diversity at
the National Level

Article 12: Cultural policies

Members recognize the importance of promoting through appropriate cultural policies an
environment favourable to the development of cultural expression and cultural diversity at the
national level. They take this concern into consideration in the formulation of their national

policies in other sectors.

Article 13: Freedom of choice of appropriate measures
Acting in conformity with the principles of balance and transparency enunciated in Chapter 2,
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Members determine in light of their own particular conditions and circumstances what measures
are appropriate to ensure the promotion and preservation of cultural expression.

For greater clarity, Articles 14 to 17 deal with certain types of policies that appear particularly
important for the development and preservation of cultural expression. The mention of these
policies does not exclude in any way recourse to other measures.

Article 14: Maintaining a space for domestic cultural products

Members, recognizing that the maintenance of a cultural space for national products is a
necessary condition for preserving cultural diversity at the international level may, when they
deem appropriate, adopt measures conducive to guaranteeing such a space, including language
and/or content requirements, where applicable. When they adopt such measures, Members acting
in conformity with the principles of Chapter 2, shall ensure that government policies do not
undermine the principle of openness to other cultures.

Article 15: Financial support

Members recognize that public financial support, in the vast majority of States, is essential for
the promotion and development of cultural expression and do their best to ensure that appropriate
financial support is made available to achieve this objective. They consider in that regard that it
is for each State to decide on the nature, importance and beneficiaries of that support.

Article 16: Public service institutions

Members recognize that public service institutions play an important role for the safeguarding of
cultural diversity and encourage their use. They also recognize the authority of each State to
provide for the funding of such public service institutions insofar as such funding is granted to
them for the fulfilment of the public service.

Article 17: Independent cultural industries

Members recognize the contribution of independent cultural industries to the achievement of
cultural diversity and ensure, where practicable and by appropriate means, that independent
cultural industries have effective access to the means of production, distribution and diffusion of
their works.

Chapter 4: Preserving and Enhancing Cultural Diversity at the International Level

Article 18: Reinforcing international cultural cooperation

Members, conscious of the efforts needed to face the challenges of cultural development and
preservation of the diversity of cultures, actively promote cooperation and interchange between
their respective governments, cultural institutions and their private cultural organizations with a
view to enriching and disseminating cultural and artistic expression and promoting cultural
diversity.
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Article 19: Facilitating the exchange of information

Members shall facilitate the exchange of information, from all publicly available sources,
relevant to the promotion and preservation of cultural diversity, taking into accounts the special
needs of developing and least developed countries.

Article 20: Improving access to the diversity of foreign cultural products
In order to facilitate access to a broad choice of foreign cultural products, Members:

Encourage, when appropriate, the conclusion of cultural co-production and co- 5;
distribution agreements. ;

Consult in order to identify measures and best practices that can facilitate access to a §
wider range of foreign cultural products, such as fiscal incentives to distributors of
foreign cultural products, financial aid for translating or dubbing foreign works and :

opening up of special outlets.

Recognize the importance of competition laws for citizens and the public in general in
order to ensure access to diverse cultural expression

Article 21: Promoting cultural diversity in other international fora

Members pay particular attention to the need to sustain and promote cultural diversity in other :
international fora where it may be directly or indirectly called into question. When they are called
upon to make commitments that could put at risk the preservation of cultural diversity, they :
consult for the purpose of developing a common approach in that regard. Members refrain from
making commitments contrary to the objectives of the present Convention.

Article 22: Development Assistance

Members shall cooperate in the development and strengthening of human resources and
institutional capacities in cultural production for the purpose of the effective implementation of
this Convention in developing and least developed country Members, including through existing
global, regional, sub regional and national institutions and organizations.

In order to counter the digital divide, Members work in close cooperation with relevant _,
international organizations to foster access by the developing and least developed countries to the
new technologies, by helping them to master information technologies and by facilitating the
digital dissemination of endogenous cultural products and access by those countries to the digital
resources available world-wide. ?

At the latest at the end of the first year of entry into force of this Convention, developing and
least developed country Members submit specific requests for facilitating their cultural
exchanges with developed country Members.

Developed country Members undertake to submit, at the latest at the end of the second year of
entry into force of this Convention, concrete proposals for facilitating their cultural exchanges
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with developing and least developed country Members.

Note on Chapters S and 6:

At the 2001 Annual Ministerial Meeting of the INCP, Ministers called for the further
development of an International Instrument on Cultural Diversity, which includes a common
vision, objectives, and norm-setting elements. Among other issues to be addressed in the
international instrument, Ministers noted that "existing international agreements in the cultural
sector do not sufficiently address the policy issues inherent in globalization ensuring cultural
diversity. Most instrument are of a declaratory nature only and are unable to balance out the
international trading system with its enforceable dispute settlement mechanisms".

Therefore, in order to address these particular issues, the Working Group on Cultural Diversity
and Globalization believes that an enforceable international instrument must include:

. An administrative body to manage the agreement
. A dispute settlement mechanism
. Procedures for entry into force, modification, accession, withdrawal

What follows in Chapters 5 and 6 are two possible options for the fulfilment of these necessary
functions. They should be read and considered also in light of the findings of the Special Policy
Research Team on Governance Issues, which can be found under separate cover. It is not
intended that any possible or eventual institutional arrangement is being ruled out by the use of a
stand-alone approach in this text. A critical element for further discussion will clearly be the
linkages between the Instrument and existing international organizations.

Chapter 5: Institutional Arrangements and Dispute Settlement

Article 23: The Council

A Council of the Members, in which each Party has equal representation, is hereby established to
manage this Convention. All decisions by the Council shall be by consensus. The Council shall
determine its own rules and procedures.

The Council shall oversee the operation of this Convention. It shall be responsible in particular
for:

. Developing a framework of governance for the Convention, including the setting up of a
secretariat;

. Discussing and resolving any question relating to implementation of this Convention;

. Following up implementation of the Convention based on the information provided by
the Members;

. Evaluating the application of this Convention and proposing, if necessary, ways to
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enhance the operation of this Convention;
. Deciding upon the application of States to accede to this Convention.

Members shall submit to the Council within the first two years of entry into force of this
Convention their national cultural policy framework and proposed measures for the promotion of
cultural expression and achievement and preservation of cultural diversity. They shall
subsequently provide information on changes, which impact the implementation of their cultural

policies.

Members hereby establish a Committee on Cultural Policies comprising representatives of each
Member. The Committee functions shall include:

. Monitoring and promoting co-operation on the implementation and administration;
. Providing a forum for the Members to consult on related issues at least annually and as
the Members may otherwise agree;

. Reporting annually to the Council.

Article 24: Dispute Settlement (Option 1)

Members accept to resolve their disputes concerning the interpretation and application of the
Convention through a Committee of Experts set up by the Council to resolve disputes following
the procedures below.

If one or more Members considers a measure taken by one or more Members to be inconsistent
with this Convention, that Complaining Member or Members (the Complainant) may request in
writing to the Respondent and the Chairman of the Council consultations with the other member
or Members (the Respondent). The parties to the dispute shall, within 20 days of receipt of the
request, consult with each other with a view to resolving the issue.

If the issue has not been resolved through consultations within 45 days of receipt of the request
for consultations, any of the parties to the dispute may request, in writing, to the other party to the
dispute and the Chairman of the Council that a Committee of Experts be established to consider
the issue in accordance with procedures set out in Annex 1. Any conclusions adopted by the
Committee shall be by consensus.

After the request for a Committee of Experts has been made and the Committee formed to hear
the dispute, the Complainant shall submit its views in writing (the complaint) to the Chairman of
the Council and the Respondent. Within 30 days of receiving the complaint, the Respondent shall
forward its reply to the Chairman of the Council and the Complainant, together with its
supporting evidence and documentation.

The Committee of Experts shall forward its conclusions to the Parties to the dispute within 60
days of the date on which the Committee of Experts received the Respondent's submission
provided for in paragraph 3 of this Article or the expiration of the period in which such
submission is to be made in accordance with paragraph 3 of this Article.
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Where the Committee of Experts finds that the Respondent has breached this Agreement, the
Committee shall provide in its conclusions a reasonable period of time for the Respondent to
rectify its breach. The period established shall be the shortest reasonable time period feasible. If
the Parties to the dispute have not agreed by the expiry of that period that the breach has been
rectified, the Complainant may set forth in writing, to the presiding expert and the Respondent
evidence of non-compliance and request the Committee to decide whether the breach has been
rectified. The Respondent shall have 21 days from the date of receipt of the Complainant's
request to the presiding expert to respond to the Complainant's allegations. The Committee shall
issue its decision within 15 days after the expiration of the deadline for the Respondent's
response.

The decision of the Committee of Experts is submitted for approval to the Council. If the
decision is approved, the Respondent shall implement it in good faith. If the Council finds that
the Respondent has failed to rectify such breach within the designated period of time, the
Complainant may suspend its obligations in relation to the Respondent.

The Members to the dispute may agree for purposes of a specific dispute under this Article to
follow different procedures than those set out in this Article for the purpose of expediting,
enhancing, or facilitating the resolution of the specific dispute.

Article 24: Dispute Settlement (Option 2)
In the event of a dispute between Members concerning the interpretation or application of this
Convention, the parties concerned shall seek solution by negotiation.

If the parties concerned cannot reach agreement by negotiation, they may jointly seek the good
offices of, or request mediation by, a third party.

When ratifying, accepting, approving or acceding to this Convention, or at any time thereafter, a
State may declare in writing to the depositary that for a dispute not resolved in accordance with
paragraph 1 or paragraph 2 above, it accepts one or both of the following means of dispute
settlement as compulsory:

. Arbitration in accordance with the procedure laid down in Part 1 of
Annex 2;
. Submission of the dispute to the International Court of Justice.

If the parties to the dispute have not, in accordance with paragraph 3 above, accepted the same or
any procedure, the dispute shall be submitted to conciliation in accordance with Part 2 of Annex
2 unless the parties otherwise agree.
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Chapter 6: Final Provisions

Article 25: Notification procedure

The laws, regulations and prescriptions of Members relating to cultural policies in existence at
the date of entry into force of this Convention shall be incorporated in a Schedule communicated
to the Council and to the Committee on Cultural Policies.

In the case of a State which adheres to the present Convention after its entry into force, the laws,
regulations and requirements relating to cultural practices in force on its territory at the date of its
adhesion shall be incorporated in its Schedule.

Each Member shall promptly and at least annually inform other Members of any new, or any
changes to existing, laws, regulations or administrative guidelines relating to the maintenance
and promotion of cultural expression and cultural diversity. {

Members that are developing countries or that are countries in the initial stages of development
shall be allowed a certain flexibility in providing the information requested.

Article 26: Amendment
Any Party may propose amendments to this Convention or its annexes. The text of any proposed

amendment shall be submitted to the depositary, which shall promptly communicate it to all
Members at least ninety days in advance of its consideration by the Council.

Initial consideration of any proposed amendment shall take place at the first meeting of the ;
Council following communication of the proposed amendment. Amendments shall be adopted by !
the Council by unanimous vote. !

Instruments of acceptance in respect of an amendment shall be deposited with the depositary. An
amendment shall enter into force for Members having accepted it on the thirtieth day following

the receipt by the depositary of the instruments of acceptance of a majority of Members.
Thereafter, it shall enter into force for each Member depositing its instrument of acceptance on

the thirtieth day following the receipt by the depositary of that Party's instrument of acceptance.
Each State that accedes to this Agreement after the entry into force of any amendment shall
become a Member to the Agreement as amended.

Article 27: Entry into force i
The present Convention shall come into force after the deposit of 30 instruments of ratification. |

As regards any signatory ratifying subsequently, the Convention shall come into force at the date |
of the deposit of its instrument of ratification. L

Article 28: Accession
Any country may accede to this Convention following approval in accordance with the applicable :

procedure of each country.
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Article 29: Withdrawal .

A Member may withdraw from this Convention six months after it provides written notice of
withdrawal to the other Members. Withdrawal shall take effect six months after the date of
receipt of the notification, unless the notification specifies a later date or the notification is
withdrawn prior to this date.

Article 30: Depositary
The Chairman of the Council shall act as depositary of the present Convention.

Article 31: Authentic texts
The English, French, Spanish texts of this Convention are equally authentic.

Annex (1): The Committee of Experts

The Parties shall establish a list of experts in cultural matters.

Each Party shall appoint four experts to this list, who shall be its nationals.
The list shall be maintained by the depositary.

The Parties to the dispute shall agree on the selection of three experts from the list, none of
whom shall be nationals of the Parties to the dispute and one of whom shall be from a developing
country. In the event the Parties to the dispute cannot agree within 15 days from the date of the
request for the establishment of a Committee of Experts made to the Chairman of the Council,
the Chairman of the Council shall select these three experts, none of whom may be nationals of
the Parties to the dispute, at random from the list. The Chairman of the Council shall conduct
such random selection in the presence of official representatives designated by the Parties to the
dispute.

When the Chairman of the Council receives the Complainant's and Respondent's complete
submissions in accordance with 27 (4) of this Convention, the Chairman of the Council shall
forward the submissions to the experts appointed by the Parties to the dispute within three days.
Should an expert not be available, a replacement shall be appointed by the affected Party or
Parties, or selected by the Chairman of the Council, in accordance with procedures set out above

in paragraph 4.

The Parties to the dispute shall bear their own respective costs and expenses incurred in relation
to the proceedings before the Committee of Experts. The fees and expenses of the experts shall
be borne by the Parties to the dispute, in equal shares.

The Council shall adopt rules of procedure that will apply to the Committee of Experts
established pursuant to Article 27 (3) of this Convention.
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Annex (2): (On the Model of the Convention on Biological Diversity)

Part 1: Arbitration

Article 1

The claimant party shall notify the secretariat that the parties are referring a dispute to arbitration
pursuant to Article 27. The notification shall state the subject-matter of arbitration and include, in
particular, the articles of the Convention or the protocol, the interpretation or application of
which are at issue. If the parties do not agree on the subject-matter of the dispute before the
President of the tribunal is designated, the arbitral tribunal shall determine the subject matter.
The secretariat shall forward the information thus received to all Contracting Parties to this
Convention or to the protocol concerned.

Article 2

In disputes between two parties, the arbitral tribunal shall consist of three members. Each of the
parties to the dispute shall appoint an arbitrator and the two arbitrators so appointed shall
designate by common agreement the third arbitrator who shall be the President of the tribunal.
The latter shall not be a national of one of the parties to the dispute, nor have his or her usual
place of residence in the territory of one of these parties, nor be employed by any of them, nor
have dealt with the case in any other capacity.

In disputes between more than two parties, parties in the same interest shall appoint one
arbitrator jointly by agreement. :

Any vacancy shall be filled in the manner prescribed for the initial appointment.

Article 3

If the President of the arbitral tribunal has not been designated within two months of the
appointment of the second arbitrator, the Secretary-General of the United Nations shall, at the
request of a party, designate the President within a further two-month period.

If one of the parties to the dispute does not appoint an arbitrator within two months of receipt of
the request, the other party may inform the Secretary-General who shall make the designation
within a further two-month period.

Article 4
The arbitral tribunal shall render its decisions in accordance with the provisions of this
Convention, any protocols concerned, and international law.

Article 5
Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine its own
rules of procedure.
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Article 6
The arbitral tribunal may, at the request of one of the parties, recommend cssentlal interim
measures of protection.

Article 7
The parties to the dispute shall facilitate the work of the axbxtxal tribunal and, in particular, using
all means at their disposal, shall:

. Provide it with all relevant documents, information and facilities; and
. Enable it, when necessary, to call witnesses or experts and receive their evidence.
Article 8

The parties and the arbitrators are under an obligation to protect the confidentiality of any
information they receive in confidence during the proceedings of the arbitral tribunal.

Article 9

Unless the arbitral tribunal determines otherwise because of the particular circumstances of the
case, the costs of the tribunal shall be borne by the parties to the dispute in equal shares. The
tribunal shall keep a record of all its costs, and shall furnish a final statement thereof to the
parties.

 Article 10

Any Contracting Party that has an interest of a legal nature in the subject-matter of the dispute
which may be affected by the decision in the case, may intervene in the proceedings with the
consent of the tribunal.

Article 11
The tribunal may hear and determine counterclaims arising directly out of the subject- matter of
the dispute.

Article 12
Decisions both on procedure and substance of the arbitral tribunal shall be taken by a majority
vote of its members.

Article 13

If one of the parties to the dispute does not appear before the arbmal tribunal or fails to defend its
case, the other party may request the tribunal to continue the proceedings and to make its award.
Absence of a party or a failure of a party to defend its case shall not constitute a bar to the
proceedings. Before rendering its final decision, the arbitral tribunal must satisfy itself that the
claim is well founded in fact and law.

Article 14
The tribunal shall render its final decision within five months of the date on which it is fully
constituted unless it finds it necessary to extend the time-limit for a period which should not
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exceed five more months.

Article 15
The final decision of the arbitral tribunal shall be confined to the subject-matter of the dispute

and shall state the reasons on which it is based. It shall contain the names of the members who
have participated and the date of the final decision. Any member of the tribunal may attacha
separate or dissenting opinion to the final decision.

Article 16
The award shall be binding on the parties to the dispute. It shall be without appeal unless the

parties to the dispute have agreed in advance to an appellate procedure.

Article 17

Any controversy which may arise between the parties to the dispute as regard