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THE pressure on our columns resulting from the number of
cases contained in our summary of current English decisions and
notes of Canadian cases compels us to hold over until a sub-
sequent issue the discussion of several matters of interest and
some valuable reports nf judgments by county judges.

WEe publish in this number an important decision on points of .
interest connected with maritime law in our inland seas. The
judgment of Judge McDougall is valuable, not merely for
its intrinsic merit and clear enunciation of some important
principles, but also as a repertoire of cases which will be useful
to those who, being interested in this branch of the law, have not
ready access to the books referred to.

FEMALE BARRISTERS.

By an Act of the last session of the Legislatnre,  The Law
Society of Ontario” is empowered, in its discretion, to make rules
for the admission of wumen to practise as barristers-at-law.

* The L.aw Society of Ontario” which is referred to in the
Act of 1892, which is amended by the recent Act, is, we believe,
a non-existent body. The corporate name of the Law Society
of this Province is *“ The Law Society of Upper Canada.” (See
R.S.0,, ¢. 145,s. 2.) The Law Society of Upper Canada has, it
it is true, passed rules which are probably wholly ultr. vires,
providing for the admission of women to practise as solicitors ;
but whether it will persist in passing similar rules to permit
women to be called to the Bar remains to be seen.
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We believe it is an open secret that a very considerable body
of the Benchers were very strongly opposed to the admission of
women to practise as solicitors, and they were practically dra-
gooned into passing the rules for the admission of women as
solicitors very much agai.st the convictions as to the pro-
priety of so doing. .

The statute as amended ostensibly still leaves it to the dis.
cretion of the Law Society of Ontario to make rules for the
admission of women to the Bar, but it is quite possible that the
Benchers will be given to understand that their discretion is one
which must be understood in a Pickwickian sense, and, if they
do not choose to exercise it in conformity with the will of the Gov-
ernment of the day, the Legislature will incontinently ride rough
shod over them at the next opportunity.

In view of the error which has been made in the Act of 1892
in the name of the Society, it is quite possible that the Act and
the rules passed thereunder are null and void, and the legislative
enactment to effectually admit women to practise either as solicit-
orsor barristers still remains to be passed.

But assuming that, notwithstanding the error we have pointed
out, the Law Society of Upper Canada is invited to make rules
for the admission of women to the Bar, we may point out that if
there were reasons against admitting them as solicitors, there
are some still stronger ones against their being admitted to the
Bar.

Admission to the Bar means a qualification for the Bench.
To allow women to be called to the Bar, and to deny to them the
legitimate aspiration of attaining a seat on the Bench, would
seem unreasonable. The question, then, is, Is the public pre-
pared to see, and is it in the public interest that it should see,
female judges on the Bench?

We are firmly persuaded that neither the one nor the other is
the case, and the only legitimate way of keeping women off the
Bench is by excluding them from the Bar.
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CURRENT ENGLISH CASES.

CoMpPANY—~WINDING UP—~ADJUSTMENT OF RIGHTS OF CONTRIBUTORIES—SHARES
ISSURD AT A DI OUNT.

In ve Railwa~ Time-Tables Publishing Co., (1895) 1 Ch. 253,
we find a rather in‘eresting point of company law is dis-
cussed, which was somewhat complicated by a dictum of Lurd
Herschell in the case of Ooregum Gold Co. v. Roper, (1892) A.C.
125 (noted ante vol. xxviii., pp. 397-8). The question was this:
Under the authority of the articles of association, shares of the
company had been issued at a discount. The company having
been ordered to be wound up, the holders of these shares, as con-
tributories, had paid up a call on the shares so issued to them,
necessary for satisfying thc creditors, and the liquidator pro-
posed to make 2 further call on these shares for the purpose of
adjusting the rights of the shareholders inter s¢, and the problem
to be solved was whether the shares issued at a discount were
liable to these further calls. «The holders thereof claimed that the
arrangement whereby they got them at a discount was good «3
aguinst everybody but the creditors of the company, and, relying
on Lord Herschell's dictum, they contended that, though they
were liable to pay for the shares in full, so far as necessary to sat-
isfy creditors, they were not liable to pay any further calls as
between themselves and the other shareholders. But the Court
of Appeal (L.ord Halsbury, und Lindley and Smith, L.JJ.)
agreed with Kekewich, J., that the cases In ve dimada & T. Co.,
38 Ch.D. 415 (see anie vol. xxiv., p. 457), and In re Weymonth &
C.I.8.P, Co., (1891) 1 Ch. 66 (see antz vol. xxvii., p. 133), had
settled that contracts to issue shares at a discount were ulira
vires of a company, and, therefore, were not binding on the com-
pany, and could not be ratified though all the shareholders were
to agree thercto; and, therefore, that the shareholders who had
been allotted the shares at a discount were bound to pay them
up in full, not only as between themselves and creditors, but also
as between themselves and their co-shareholders, for the purpose
of adjusting their rights énfer se.

NUISANCE—STATUTORY POWERS—~VIBRATION—~NOISE—REVERSIONER, FIGHT OF, TO
SUR—INTUNCTION ~DAMAGES.

Shelfer v. London Electric Lighting Co., (1895) 1 Ch,. 287; 12
R. Mar. gb, was an action to restrain the defendants from con.
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tinning a nuisance. The defendants were an electric lighting
company, which, under a statute in that behalf, was incorporated
for the purpose of supplying electricity for the purpose of light,
etc. The company erected powerful engines and other works
near to a iouse, which was subject to « lease. Owing to exca-
vations for foundations for the engines, aud to vibration and
noise from the working of them, structural injury was caused to
the house, and annovance and discomfort to the lessee. The
lessee and the reversioners brought separate actions for an in-
junction and damages ‘in respect of the nuisance and injury thus
occasioned, which were tried together. The defendants claimed
to be protected by the Act under which they were incorporated,
and which authorized the erection of their works ; but Kekewich,
J., held that the statute, although it authorized the construction
of the works, did not exonerate them from liability for nuisance
in carrying them on; and he also held that the plaintiffs were
not deprived by the Act of their right of action or compelled to
seeh for compensation under the compensation clauses. He,
however, held that the case was not one for an injunction, be-
cause of the public inconvenience which would be caused by the
stoppage of the defendants’ works, but was one for damages.
On appeal by both plaintiffs, the Court of Appeal (Lord Halsbury,
and Lindley and Smith, L.J].) differed from Kekewich, J., as to
the propriety of granting an injunction ; their lordships holding
that, although Lord Cairns’ Act (see R.8.0., c. 44, 5. 53, s-s. g)
gives the court jurisdiction to’award damages in lieu of an in-
junction, yet it was not intended to revolutionize the principles
of equity as to granting injunctions, and that in cases, s ch as
this, of continuing actionable nuisance, the jurisdiction so con-
ferred should only be exercised under very exceptional circum-
stances, and where damages would be an adequate remedy ; and
that in the present case there was nothing to justify the court in
refusing to aid the legal rights established, by an injunction pre-
venting the continuance of the nuisance ; and an injunction was
granted, accordingly, in favour of both plaintiffs. In the report of
this case, as well as some others, we observe that the dicta of
particular judges are incorporated in the headnote. It is, per-
haps, presumptuous to find fault with this, which is probably due
to the new editor, and yet we cannot help thinking that it is no
improvement to the reports; of course, opinions on this point
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vary, but for our part we think the headnote should be éonﬁned
to the point authoritatively determined, and should never be in-
cumbered with the obiter dicta of judges.

CompANY—LI10UIBATOR—COSTS,

In Re Boltons, (18g5) 1 Ch. 333, upon a question of costs, the
Court of Appeal (Lindley and Smith, L.J].) overruled the case of
In ve Staffordshire Gas Co., (1893) 3 Ch. 523 (noted anie vol. 30,
p.go). The question was whether a liquidator who had resisted an
application of a person to be struck off the list of contributories
was personally nable for the costs of the proceedings when, on
appeal, the applicant succeeded in getting himself struck off.
The Court of Appeal considered that where the liquidator is
merely defendant in the litigation the costs are payable out of
the assets, unless the liquidator has done something to make
himself personally lic.ble for the costs.

DISCOVERY ~~ EXAMINATION OF DEFENDANT FOR DISCOVERY — RELEVANCY OF

EVIDENCE.

In Kennedy v. Dodson, (1895) 1 Ch. 334; 12 R. Mar. 76,
certain interrogatories exhibited for the purpose of discovery
were objected to on the ground of i::c.evancy. The action was
brought for a declaration that a piece of land which had been
purchased by the defendant and one Carswell, in 1873, was so
purchased by them as partners, and for accounts of the partner-
ship and consequential relief. The interrogatories were directed
to showing that in previous transactions the defendants had pur-
chased lands in partnership. The Court of Appeal (Lord Her-
schell, L.C., and Lindley and Smith, L..J].), although conceding
that such questions might properly be put to the defendant upon
a cross-examination, were, nevertheless, of opinion that such
questions were irrelevant to the issue, and could not be properly
put as evidence in chief; and they held that interrogatories,
unless strictly relevant to the question at issue in the action,
ought t2 be rigorously excluded. The interrogatories were
therefore disallowed. If this rule were strictly observed in ex-
aminations for discovery under our practice, the outcry which
has arisen about the length and cost of such examinations would
probably not have arisen.
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MARRIED WOMAN—INTEREST FOR LIFE OF MARRIED WOMAN KOR SEPARATE USE,
FOLLOWED BY GENERAL POWER OF APPOINTMENT, AND, IN DRFAULT, LIMITA-
TION TO HER BXECUTORS, ADMINISTRATORS, OR ASSIGNS—~MARRIED WOMEN'S
PropERTY AcCT, 1882 (45 & 46 Vicr, €. 78), 8s. 1, 2—{R.5.0,, <. 133, 5 3).

In re Davenport, Turner v, King, (1895) 1 Ch, 361; 13 R. Feb.
179, a bequest had been made to trustees in trust'to pay the
income to a woman married after 1882, for life for her separate
use, and as to the capital in trust for such persons as she should
appoint by will, and in default of appointment for her executors,
administrators, or assigns., The married woman claimed to be
absolutely entitled to the fund. Kekewich, J., held that before
the Married Women’s Property Act, 1882, the life estate and the
reversion limited to the married woman would not have
coalesced, bu! that since that Act they did, and that on releasing
her power of appointment she was entitled to a declaration that
she was absolately entitled to the fund. He considered a release
of the power was necessary, because, owing to the circumstances
of the trust estate, he was not in a position to make an order for
its immediate payment to the married woman.

WiL1L—CONSTRUCTION--PRECATORY TRUST—‘‘I WISH THEM TO BEQUEATH THEK

SAME,"’

In ve Hamilton, Trench v. Hamilton, (1895) 3 Ch. 373; 13 R.
Feb, 196, exhibits the prevailing tendency of the courts to confine
the doctrine of precatory trusts within narrower limits than for-
merly. In this case a testatrix bequeathed two legacies of
£2,000, followed by the words, *“ and I wish them to bequeath
the same equally oetween the families of my nephew, Silver
Oliver, and my dear niece, Mrs. Pakenham, in such mode as
they shall consider right.” The question was whether these
words had the effect of creating a precatory trust, and thereby
cutting down the gift to the legatees to a life interest, and Keke-
wich, J., held that they had not tha¢ effect., As the learned judge
remarks, the older authorities, though not expressly overruled,
have been nevertheless ignored.

CoMPANY—WINDING UP—LAXDLORD AND TENANT—~RENT ACCRUED AFTER WIND:
ING UP—RENT PAYABLE IN ADVANCE,
In the case of Shackell v. Chorlton, (1895) 1 Ch. 378, a con-
test arose between the landlords of a company being wound up
and the liquidator as to the landlords’ right to cover rent falling
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due after the liquidation. By the terms of the lease, two quar-
ters’ rent were to be always due and payable in advance, if
required. On the 2oth December, 1894, the company went into
liquidation, but the liquidator continued to occupy the demised
premises. The quarter’s rent due on the 25th December not
being paid, the landlords demanded payment of that, and also of
the next two quarters’ rent in advance, and, on payment being
refused, proceeded to distrain. The liquidator moved for an
injunction to restrain the landlords from proceeding with the
distress, and Kekewich, J., held that the rent for the December
quarter must be apportioned, and that the landlords had only
the right to prove, in the winding-up proceedings, for the rent
accruing up to zoth December, but were entitled to be paid in
full for the rest of the December uaarter and for so much of the next
two quarters as the liquidator should continue in beneficial occu-
pation of the premises, such rent being part of the expenses of
winding up, but that for the balance of the rent, if any, for those
two quarters the landlords could only prove in the winding up.

VENDOR AND PURCHASER--SPECIFIC PERFORMNCE—DPOWER TO RESCIND IF
REQUISITIONS NOT WITHDRAWN—ELECTION.

In Smithv. Wallace, (18g5) 1 Ch. 385; 13 R. Feb, 215, a vendor
had entered into a contract for the sale of land, subject to a con-
dition that he should be at liberty to rescind the contract in case
the purchaser should make any requisition which he, the vendor,
should be unable or unwilling to answer, and should not with-
draw the same after being required so to do. The vendor, with-
out actually electing to rescind the contract under this condition,
entered into negotiations with a third person, with a view to
effecting a sale to him, The purchaser then brought the present
action for the return of the deposit. The vendor resisted the
action, claiming that he had not rescinded the contract, and
counterclaimed for specific performance; but Romer, J., held
that the defendant, by entering into negotiations with a third
person, entitled the plaintiff to treat the contract as rescinded,
and he granted the plaintiff the relief prayed, and dismissed the
counterclaim,

NUISANCE—~OVERHANGING TREES—RIGHT TO ARATE NUISANCE.
Lemmon v, Webb, (1895) A.C.1; 11 R, Feb, 64, is a case which
has been already discussed in the earlier stages of its career (ante
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vol. 30, p. 353, and ante p. 41). Through the persistence of the
litigants we have now a deliverance of the House of Lords on
the point in controversy, namely, the right of the owner of land
to lop the boughs of his neighbour’s trees which overhang his
land, notwithstanding they have been growing for over twenty
years. Their lordships (L.ords Herschell, L..C., and Macnaghten
and Davey) have affirmed the decision of the Court of Appeal,
(1894) 3 Ch. 1, that the owner of the land overhung by the trees
has the right to abate the nuisance by cutting the offending
branches, and that this right is not lost by reason of the trees
having been overhanging for over twenty years; and, moreover,
that he has the right so to cut the branches without notice to the
owner of the trees, provided he can do so without going on his
neighbour’s land.

MORIGAGE~—PURCHASE OF EQUITY OF REDEMPTION—MERGER—TRANSFER OF
MORTGAGE TO OWNER OF EQUITY OF REDEMPTION—INTENTION TO KEEP
SECURITY ALIVE.

In Thorne v. Cann, (18g5) A.C. 11; 11 R. Feb, 15, the
House of L.ords (L.ords Herschell, L..C., and Watson and Mac-
naghten) have practically arrived at the same conclusion as was
reached on a similar point by the Ontario Court of Appeal in
Hart v. McQuesten, 23 Gr. 133. The question was whether an
owner of the equity of redemption, who had paid off a mortgage
and taken an assignment chereof, was entitled to keep it alive as
against a subsequent mortgagee, where the documents and cir-
cumstances showed that such was his intention in taking the
assignment, The House of Lords held that he was., In Hart v.
McQuesten the question was whether a mortgagee of the legal
estate who had taken a release of the equity of redemption
expressed to be made in consideration of the amount due under
the mortgage had thereby merged his security as against a
subsequent mortgagee ; the Court of Appeal held that he had not,
although Blake, V.C., the judge of first instance, and Strong,
J-A., in the Court of Appeal, were of the contrary opinion.

COPYRIGHT—~PICTURES —INFRINGRMENT-=SKETCHSS FROM LIVING FICTURES,

Hanfstaengl v. Baines, (t895) A.C. 20 ; r1 R, Feb. 36, is a
decision of the House of Lords (Lords Herschell, L.C., Watson,
Ashbourne, Macnaghten, and Shand), affirming the decision of
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the Ccurt of Appeal, (1894) 2 Ch. 1 (noted ante vol. 30, p.-585).
It may be remembered that the point in controversy was whether
certain sketches of fableaus vivants arranged to represent pictures
which were the subject of copyright were infringements of the
copyright. Their lordships affirmed the decision of the Court
of Appeal that they were not, on the ground that, looking at the
sketches and comparing them with the copyright pictures, they
were not, in fact, copies, reproductions, or colourable imitations
thereof ; but their lordships are careful to say that living pic-
tures might be so arranged to represent copyright pictures that
sketches or photographs of them might be an infringement of
the copyright. The question seems really to turn on how nearly
the living pictures actually resemble the copyright pictures.

PLEDGOR AND PLEDGRE—REDELIVERY OF PLEDGE TO PLEDGOR IN TRUST FOR SALE,

North-Western Bank (Limited) v. Poynter, (18g95) A.C. 356;
11 R. Feb. 73, although a Scotch case, is deserving of notice,
inasmuch as it turLs on a point in which the law of Scotland
agrees with the law of England, namely, that a pledgee of
goods may deliver the pledge to the pledgor for a limited pur-
pose, ¢.g., in trust for sale, without impairing his rights under
the contract of pledge.

EJECTMENT BY CROWN—EQUITARLE DEFENCE—SPECIFIC PERFORMANCE.

Attorney-Geneval of Trinidad v. Bourne, (18g5) A.C. 83,
was an action of ejectment brought by the Crown against a
subject, in which the defendant set up by way of equitable defence
a contract for the purchase of the land from the Crown, of which
he claimed specific performance, and on proof of the defence
judgment had been given by the colonial court in favour of the
defendant. The question submitted to the Judicial Committee
of the Privy Council was whether there was any jurisdiction to
decree specific performance against the Crown, and order it to
convey the legal estate. Their lordships (Lords Watson, Hob-
house, and Shand, and Sir R. Couch) dismissed the appeal.
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The Law Reports for April comprise (1895) 1 Q.B., pp. 533-

672 ; (1895) P., pp. 121-162; (1895) 1 Ch., pp. 421-577.

BILL OF EXCHANGE—ALTERATION OF RILL—DUTY OF ACGEPTOR—NEGLIGENCE—
ACCEPTANCE OF BILL SO DBAWN AS TO FACILITATE ALTERATION——ESTOPPEL—
Bitis of EXUJARGE Act, 1882 (45 & 46 Vicr,, ¢, 61), 8. 64, 5-8, 1—(53 VicT,,
C 33, 8. 63 (D) )

Schofield v. Londesborough, (18gs) 1 Q.B. 536; 14 R. Mar. 233,
is an appeal from the decision in (18g¢) 2 Q.B. 660 (noted ante
vol. 30, p. 681). It may be remembered that the defendant
unfortunately fell into a trap artfully contrived by a swindler of
the name of Sanders (now serving his time as a convict). This
man, to whom the defendant was indebted in {500, presented to
the defendant for his acceptance a bill of exchange so drawn up
as to admit of its being raised by the filling in of blank spaces,
so as to make it appear to be a bill for {3,500, It also bore
stamps for a bill of that amount. The bill was signed for £500,
and subsequently fraudulently raised to £3,500 by Sanders, and
then negotiated by him, and came into the hands of the plaintif
for value and without notice of the fraud. It was claimed that
the defendant had contributed to the fraud by his negligence in
signing the bill with the blank spaces left, and bearing stamps
for an amount in eicess of what was payable for £500. But
Charles, J., had decided that the plaintiff was not liable for more
than {500, and this decision the Court of Appeal (Lord Esher,
M.R., and Rigby, L.].) have affirmed (Lopes, L.]., dissentirg),
the majority of the court holding that the plaintif was not
estopped by his conduct from setting up the true facts, that he
had not been guilty of negligence, and, even if he had, the forgery
of Sanders, and not defendant’s negligence, was the proximate
cause of the plaintifi's loss. Lopes, L.]., on the other hand, was
of the opinion that the acceptor of a bill owes a duty to subse-
quent holders to take reasonable precautions against fraudulent
alterations, that the defendant had failed in this duty, that
his negligence was the proximate cause of the plaintiff’s believing
that the bill was valid for the larger amount, and that the defend-
ant was consequently liable for the latter amouni. The majority
of the court cunsidered the Bills of Exchange Act is a complete
codification of the law on the subject, and that the case came
within the express provision of s. 64 (33 Vict,, c. 33, 8. 63 (D.)).-
Young v. Grote, 4 Bing. 253, is characterized by Lord Esher,

#
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M.R., as * the fount of bad argument,” and Rigby, L.]., says
“ there must be some vice in the reasoning of the learned judges
in that case.”” L.opes, L.]., on the other hand, affirms that .t is
¢ a binding authority,” and recognized as such by the House of
Lords recently in the memorable case of Bank of England v.
Valiagno, (1891) A.C. 107. When such eminent doctors differ,
who is to decide?

MASTER AND SERVANT—SERVANT’S AUTHORITY—EMERGENCY.

In Guwilliam v. Twist, (1895) 1 Q.B. 557, we find the
defendants were doubly unfortunate. They weu=e the owners of
an omnibus, ~f which the driver got so drunk th.-: he was ordered
by a policeman to discontinue driving. The driver and the con.
ductor thereupon authorized a man named Viares, who hap-
pened to be passing by, to drive the omnibus home, and Viares,
while so driving the omnibus, negligently drove over the plaintiff
and injured him. The question was whether Viares was the ser-
vant of the defendants, so as to render them liable for his negli-
gent driving. The case was tried in the County Court, and the
judge found, as a fact, that it was nece ;sary that some one should
drive the omnibus home, and upon this finding tl e Divisional
Court (Lawrance and Wright, JJ.) held that there was an implied
authority to the driver and conductor to employ Viares, and that
the defendants were, therefore, liable. Wright, ]., is careful to
point out that this implied authority would not have justified the
doing of any act which the masters themselves could not have
legally done. For instance, had there been any statute prohibit-
ing the employment of any person to drive who was not duly
licensed, it would not have authorized the employment of an
unlicensed driver., This learned judge, though admitting that
there was some evidence to justify the finding of fact of the
emergency existing, yet intimates a doubt whether he would have
arrived at the same conclusion,

NEGLIGENCE —DAMAGE-~REMOTENESS—AGISTMENT.

Halestrap v. Gregory, (18g5) 1 Q.B. 561 ; 15 R. April 358, wasan
action to recover damages for injury sustained by the plaintiff's
horse while in the defendant’s care under a contract for agist-
ment. The horse was in the field at pasture, and the defendant
lefi open the gate whereby the horse straved into an adjoining
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cricket field. Some men in this field endeavoured carefully to
drive it back through the 7ate, but the horse refused to go, and,
having run against a wire fence, fell over it and was injured by
onc v f the posts, The judge of the County Court nonsuited the
plaintiff, holding that the damage was too remote; but the
Divisional Court (Wills and Lawrance, J].) sent the case for a
new ..ial, holding that the injury to the horse was the natural
consequence of the defendant's negligence. See Pearce v. Shep-
pard, 24 Ont. R. 167,

JUsTICES —~INTERRST=~BIAS = DISQUALIFICATION OF JUSTICE,

In The Queen v. Huggins, (1895) 1 Q.B. 563; 15 R. Mar. 393,
an application was made to quash a conviction on the ground
that one of the six justiccs by whum the conviction had been
made was disqualified by reason of interest. The conviction
was had under a statute prohibiting an unqualified pilot rom
assuming or continuing in charge of any ship after a qualified
pilot has offered to take charge of her. The magistrate whowas
objected to was a pilot, but was specially employed to pilot the
ships of a certain company, and bty the terms of his employment
was restricted from offering his services as pilot to any other
company, and was in no way brought into competition with the
defendant. But the Divisional Court (Wills and Wright, J].}
were of opinion that the fact of his belonging to the class whose
intcrests were affecte ¢y the decision was sufficient to disqualify
him. As Wills, J., pr*s it, suppose all six justices had been
pilots, the tribunal would not have been a fair one, and, that being
so, the objection must equally exist though only one of the six
was a pilot.

DEFAMATION —SLANDER=—ALDERMAN—WORDS IMPUTING MISCONDUCT IN A PUBLIC

QFFICE—SPRCIAL DAMAGE—AMOTION, POWER OF.

Booth v. Arnold, (18g5) 1 Q.B. 571, was an action for slander
.« respect of words spoken by the defend~nt imputing dishonesty
to the plaintiff as an alderman in which t:o points of considcrable
interest are discussed, one of which, however, the majority of
the Court of Appeal deemed immaterial. The first question, and
one on which the case turns, was whether the actior was main-
tainable without proof of special damage. And the Court of
Appeal (Lord Esher, M.R., and Lopes and Rigby, 7..JJ.) held
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that it was, and they distinguish the case from Alexander v.
Fenkins, (1892) 1 Q.B. 797, where the imputation was merely as
to the sobriety of the plaintiff, which was held not to be action-
able without proof of special damage, whereas the defamatory
statement here amounted to a slander of a man in his office,
which was actionable at common law without proof of special
damage. The other question on which Lord Esher, M.R., and
Rigby, L.]., declined to pronounce an opinion, but which is dis-
cussed at length by Lopes, L.]., was whether there is a power
of amotion from office of an officer of a municipal corporation
incorporated under the Municipal Corporation Act, 1882, on the
ground of misconduct in office. This point was relied on by the
plaintiff as furnishing a ground of damage ; but taking the view
they did, that it was unnecessary to prove any damage, the
majority of the court declined to go into that question. Lopes,
L.J., however, is clear that the right of a motion for reasonable
cause is incident to every corporation, unless taken away by
statute. He also considered the action maintainable on the
ground that the words imputed to the plaintiff a criminal offence.

¢ BROTHEL,” MEANING OF—CRIMINAL LAW—NUIsANCE— (CR. CODE, ss. 195, 198).

In Singleton v. Ellison, (1895) 1 Q.B. 607; 15 R. Mar. 391, a
Divisional Court (Wills and Wright, JJ.) determined that where
a woman occupies a house which is frequented day and night by
men for the purpose of committing fornication with her (there
being no other woman living in the house or frequenting it for
the purpose of prostitution), she cannot be convicted of ‘‘ keeping
a brothel,” the court holding that in the legal acceptation of that
term it means a place resorted to by persons of both sexes for
the purpose of prostitution. We may observe that the Criminal
Code, s. 195, defines'a common bawdy house as * a house, room,
or set of rooms, or place of any kind kept for the purposes of
prostitution,” and s. 198 makes it an indictable offence to keep
any common bawdy house as thus defined, so that it would seem
that on the facts in this case there would, in Canada, be an
indictable offence.
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DIARY FOR MAY.

2, Thursday......]. A, Boyd, 4th Chancellor, 1881, Battle of Cut Knife
Creek, 1883,
3. Friday........Ascension Day.
4 Saturday......Wm. A, Henry, ], of Sup. Court, died, 1888,
g. Sunday ..... .yrd Sunday qfter Easter.
, Monday ......Law School closes, Lord Brougham died, 1868, aged go.
7. Tuesday.... .Supreme Court of Canada sits.
12, Sunday .. ....218 Swnday after Kaster, Baitle of Batoche, 1885,
14, Tuesday ..... Court of Appeal sits. Ccunty Court Jury and non-Jury
Sittings 10 York.
18, Saturday ..... Montreal founded, 1632,
19. Sunday........AXegution .S‘una’%v.
20. Monday.......EASTER TERM begins. . B. and C. P. Div. Courts
sit,  Convocation meets,
23, Tuesday.......Confederation proclaimed, 1367.
22. Wednesday. ... Earl of Dufferin, Gev.-Gen., 1872,
23. Thursday...... Ascension Day.
24. Friday.....,...(Jueen's Birthday, born 1819, Convocation meets.
25. Saturday .....Princess Helena born, 1846,
26. Sunday...... .Sweday affer dscension,
27, Monday.......Chsn Div’l Court sits, Habeas Corpus Act passed, 1679
28. Tuesday. .....Hon, G. A. Kirkpatrick, Lieut -Gov. of Ontario, 1892
29. Woedaesday. ... Battle of Sackett’s [{arbour, 1813.
31. Friday.. ......Convacation meets,

oprarresimregmsmepmatme

Reports. -

EXCHEQUER COURT OF CANADA.

TORONTO ADMIRALTY DISTRICT.
SYMEs v * THe CiTy OF WINL OR.Y

Muaritime Law— Master's livn for wages and ships necessaries— Master's autior-
ity o bind sitp and gwoner— Priarily of licn over merigage.

A master has a maritime lien upon a vessel for proper disbursements for seamen's
wages, necessaries, ete. {such as fuel, provisions, urgent minor repairs, ete.), and for his
nwn wages, although such vessel be employed in domestic waters and home parts,

Definitinn of extent of master's implied awthority to bind ship and owner, and defing.
tiun of necessaries.

Hedd, that the power of a master 1o pledge the owner’s credit in a home port exists
whe + the power of communication is not correspondent with the existing necessity.

Heéd, nlso, that where a maritime lien, as above stated, iz created, such lien tukes
priority 1o a mortgagee's claim, whose mortgage antedates the creation of the len.

{Tunonto, March 13--McDovcac, L. J.Ad,

This was an action #» resn against the ship, The City of Windsor, brought
by the master to recover wages due him upon an allege? hiring for
the season of 1894 for damages for wrongful dismiseal ; and wr disburse-
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ments properly made by him and liabilities properly incurred by him on
account of the ship during the months of April, May, June, July, and August,
18g94. Theship was taken possession of by the Third National Bank, as mort-
gagees, on the 27th August, 1894, and they now intervene as defendants. The
Peninsular Savings Bank also intervene as defendants, claiming same right or
interest i,y the same mortgage.

The City of Windsor was a passenger steamer registered at the port of
Windsor, and was placed on the route between Toronto and St. Catharines, in
the season of 1894, by her owner. With consent of the mortgagee, Captain
Symes was appointed master.

On the 11th day of May, The City of Win Isor scarted for St. Catharines,
arriving there on the 13th, and the bLoat was at once placed on th. dry dock by
the owner’s orders to have her bottom scraped, and several other minor repairs
made. The owner during the whole season supplied little or no money for the
running expenses of the boat. One or two small drafts drawn upon him by
the master were pai+, while others were protested for non-acceptance or non.
payment. The owner had no agent at either S5t Catharines or Toronto. In
his letters to the master, he wa. wrging him not to draw on him for necessary
outlays, but to try to meet his accounts and bills from the boat's earnings.

In the month of May the bnat met with several accidents, necessitating
her going into drydock. A second accident occurred through the engineer
disobeyiny a signal going through the canal, and, in consequence of an injury
caused to the canal, the boat was tied up for some weeks by the Government,
and was not released for about three weeks. The business done throughout the
scason was unsatisfactory, Money enough was not earned to pay running
expenses and the charges for the repairs necessitater by the several casualties
above aliuded to. The master had to purchase coal, provisions, and other
necessaries for the boat on credit. Money was borrowed to pay wages and
various liabilities incurred, amounting in the aggregate to about §2,500, outside
of the master's present claim for wages,

The master swears that he endeavoured to raise money on the credit of
the owner, but was unable to do so. Reeves gave the master $100 on
leaving Windsor in May, $20 at another time, and paid one draft drawn on
him by the master amounting to ¥50. Beyond this, he paid nothing towards
the expenaiture incurred during the season.

On the 27th August, 1894, the defendants, the Third National Hank,
mortgagees, took possession of the boat, The seamen and master were paid up
to that date, and the boat was laid up for the balance of the season. On the 31st
day of August, the master con.nenced the present action for his own claim and
for the amount of the various debts he had incurred on account of :he ship.
Neariy all the creditors were examined, and detailed the circumstances under
which they supphied the goods to the steamer. A large number swore that
they supplied the goods they charged for solely on the credit of the master, with
whom they were personally acquainted, and stated the fact that as they were
totally unacquainted with the owner they did not credit him. Others declared
that they supplied the goods on the joint credit of the ship and master, and a
few admitted that they did not lock to the master, but had supplied the goods
m the usual course of their business to the ship, charging the accountioc The
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City of Windsor on their books. The master gave notes or acceptances for
some of the accounts, and in a few cther cases acknowledgments or agreements
to be personally responsible for the charges. The City of Windsor mads, with
one or twn exceptions, all hertrips to Canadian ports.

It was admitted that there is due and unpaid in respect of all the mort-
gages as against The City of Windsor about $9,700. Beyond this amount Mr.
Hudson, the receiver of the Third National Bank, made 2n advance of about
$600 to Resves, the owner, to enable him to fit out. The receiver also
advanced, further, about $1,700 on August 27th, 1894, to pay off the crew snd
certain claims then settled. They contend that these advances should be
treated as covered by the mortgages,

Canniff for the plaintiff,

Fleming and Howell for the intervening defendant. .

McDougaLL, Local Judge in Admiralty: One question arises in this
action which it is necessary to decide before entering upon any consideration
of the various liabilities alleged to have been incurred by the master on
account of the ship, and befove 1 deal with his own personal claim for wages :
ls the plaintiff entitled to a maritime lien on the said ship for the Habilities
alleged to have ! “en incurred by him as master? By 56 Vict. (Dom.), c. 54,
entitled, An Act to amend the Inland Water Seaman’s Act, assented to on
April 1st, 1893, it is provided by s. 35 (@) as follows : “The master of any
ship, subject to the provisions of this Act, shall, so far as the case permits. have
the same rights, liens, and remedies for the recovery of disbursements properly
made by him on account of the ship, and for liabilities properly incurnied by
him on account of the ship,as by this Act,or by any law or custom, any
seaman, not being A master, has for the recovery of his wages, and, if in any
proceeding it any court possessing admiralty jurisdiction in any of the said prov-
inces touching the claim of a master for wages any right of set-off or counter-
claim is set up, such court may enter into and adjudicate all quesiions, ai.d setile
all accounts then arising or outstanding and unsettled between the parties to
the proceceding, and may direct payment of any balance that is found o be
due.” The section above quoted is practically a transcript of the lmperial
statute, 52 & 53 Vict, ¢ 46, s. 1, and the courts in Canada are aided in
<uastruing its provisions by several very recent English decisions upon the
section defining its legal effect and meaning.

The first is Morgan v. Th: Castlegate Steamship Co., L.R. 1893, A.C. 3§,
and ke Orienta, L.R. Pro. 1894, 271, as qualified by the judgment of the Court
of Appeal, L.R. Pro. 1895, p. 49. ‘The Imperial statute of 1889 was passed
imiaediately after the decision in the House of Lords in the case of 7he Sara,
L.R. 14 A.C. 209, and in consequence of the decision of the House of Lords
in that ~ase. The effect of the decision in 7%4¢ Sera was to hold that the
provisions of the Admiralty Court Act, 1861, did not give a master a maritime
lien on the ship {or disbursements or lialnlities incurred by him, The contrary
of this bad been held in a long series of cases commencing with Z4e Mary
Aunn, LR 1 A & E, p. 8, decided in 1865, and ending with Z#he Sara in the
court below, until that case was reviewed in the House of Lords and all the
previous decisions declared to be unsound, and the judgment of the court
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below in the case of The Sara was reversed. In the previous case of The
Chieftain, Browning & Lush, 104, and ke Fdwin, Browning & Lush, 281, it
wags thought that the marititne lien then thought to exist in favour of a master
for disbursements extended only to moneys actually paid, but not to labilities
incurred and not actually paid, But in the case of Zhe Feronia, L.R. 2
A. & E., p. 65, this doctrine was infringed upon, for Sir Robert Phillimore
confirmed the ruling of the registrar as to certain items for liabilities for
proper necessaries purchased by the master, but not actually paid for by him
and the items were allowed to the master conditionally upon his producing
vouchers showing actual payment of them by him and depositing them in the
registty. See also 7he Red Rose, 2 A. & E. So, the added words in the
Imperia! statute of 1889 : “And liabilities incurred on account of the ship,”
now clearly establish & maritime lien for such liabilities, even if such liabilities
had not been actually paid by the master at the date of his action,

The Sara, 14 Appeal Cases, 209, as | have said, reversed all these cases,
and Parliainent, recognizing the confusion that would arise from disturbing the
line of decisions which had been followed and acted upnn for twenty or twenty-
five years, immediately enacted 52 & 53 Vict, cap. 4o Theeffect of this statute
is stated by Lurd Halsbury in T/ Casiegate, L.R. Appeal Cases {1893),
p. 46, **to be to create the lien which it had been supposed existed by virtue of
the section which gave jurisdiction to the Court of Admiralty.” (See 10 Ad-
miralty Court Act, 1861.) Again, he says at page 47, * When the legislature
altered the law laid down in this House in the case of 7he Sara, and restored the
law which was supposed to exist befure, it canuot for a moment be imagined
that the legis'ature was ignorant of the construction which had been consist-
ently put upon the words in the former Admiralty Court Act which was sup-
nosed to create & lien. 1 cannot conceive that if it had been intended to
create & wider lien than had been held to exist under the previous words
which was supposed to create it, the legislature would not have used different
words to those upon which the construction had been put, sy as to make that
miention clear and unambiguous.” This being the result of the statutory
amendment, and our Act of 1893 being to ali intents and purposes identical in
lunguage, we are compelled to examine some of the earlier cases which, by
wice of the Act of 1889 in England, are re-established as authorities, to as-
vertiun what are and what arenot proper dishursements and liabilities incurred
un account of the ship by the master in respect of which the maritime lien
will arise, Itis also necessary to consider under what circumstances such
dishursements, even if creating a mariume lien upon the ship, if expended or
incurred in a foreign port, would create a sumilar lien if the expenditure was
made and the lability incurred in a home port.

First, what are . .cessaries for which disbursements may be made or lia-
hilities incurred ?  Coals : West driviand, Swab. 434, S.C., on appeal 1 1°.C.
3301 The N K. Gosfabrick, Swab. 344, Cables, anchors, rigging, and matters
of that description © The Sephie, 1 Wm. Robinzon 368, Money advanced for
procuring necessaries © 74e Cansy, Lush 134 Primary indispensable repairs,
anchors, cables, sails, and provisions : Tihe Comtesse Do Fregeville, Lush 339,
Insurance for freight, money advanced to pay pilotage, light, tonnage, and
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harbour dues, noting protest, travelling expenses of master : The Riga, LR. 3
A. & E. 516. Tobacco and slops supplied seamen ; bill of exchange drawn by
master the dishonour of which he had received no notice : The Feronia, L.R. 2
A. & E. 65; The Fairport, 8 P.D. 48. Account for painting ship on master’s
order : The Great Eastern, 2 A. & E. 88. Money advanced to pay a ship-
wright’s bill for repairs where he refused to allow the ship to leave his dock
until paid : The Albert Crosby, L.R. 3 A. & E. 37.

+ The obligation of the owners upon the contract of the master for repairs
and necessaries to the ship depends upon the principles of agency. The
owners act through the master, as their agent, and, in the absence of any
express directions, impliedly hold him out to the world as possessing authority
to bind them by his contract for the employment or repairs of the ship and the
supply of necessaries. He is appointed by the owners for the purpose of con-
ducting the navigation of the ship to a favourable termination, and there is
vested in him, as incident to that employment, an implied authority to bind
the owners for all that is necessary to that end. The master is always per-
sonally hound by a contract of this kind made by himself, unless he takes care
by express terms to confine the credit to the owners only. But when the con-
tract is made by the owners themselves, or under circumstances that show the
credit to have been given to them, there is no right of action against the mas-
ter. Usually, however, the surrounding circumstances attending the making
of the contract are such that there is an election for the creditor to proceed
against the owners or against the master, but he may not sue both. McLach-
lan on Shipping (3rd edition), 139. Where the owner or his agent is at the
port where the liability is incurred, or so near it as to be reasonably expected
to interfere personally, the master cannot, without special authority for the
purpose, pledge the owner's credit for the ship’s necessities. Under the fore-
going limitation of the implied authority of a inaster, it has been stated that
the rule cannot be described by any geographical radius, because it is said that
cases arise daily where, as the necessity is pressing, the delay of communi-
cating with the owner, though comparatively near, would be prejudicial to his
(the owner’s) interests. Mr. McLachlan formulates the rule, as the result of a
number of decisions, in the following language : “ There is authority to borrow
money on the ship or pledye the owner’s credit whenever the power of com-
munication is not correspondent with the existing necessity” : McLachlan
(3rd edition), 142. In Zhe Orienta, L.R. P.D. 49 (1895), Lord Esher thus
expresses himself as to the circumstances under which the master incurs a lia-
bility which entitles him to a maritime lien : “ He (the master) is only author-
ized to pledge his owner’s credit for what you may call the things necessary
for the ship ; that is to say, he can pledge his owner’s credit if he is in a posi-
tion where it is necessary for the purposes of his duty that these things should
be supplied, and he cannot have recourse to his owners before ordering them.
. ... The real meaning of the word ‘ disbursements’ in admiralty practice is

disbursements by the master which he makes himself liable for in respect of
necessary things for the ship for the purposes of navigation, which he, as mas-
rer of the ship, is there to carry out—necessary in the sense that they must be
nad immediately—and when the owner is not there able to give the order, and
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he is not so near to the master that the master can ask for his authority, and
the master is therefore obliged necessarily to render himself liable in order to
carry out his duty as master.”

In 7he Riga, 3 A. & E. 516, Sir Robert Phillimore, in the Admiralty
Court, adopted the common law rule laid down by Abbot, C.J. (not Lord
Tenterden, as stated iu the report), in Webster v. Seckamp, 4 B. & Ald. 352,
where he thus expresses the rule to be applied by a jury in determining what
were the circumstances that would justify the master in pledging his owner’s
credit for necessaries, and in determining what were necessaries :  If the jury
were to enquire only what is necessary, there is no better rule to ascertain that
than by ascertaining what a prudent man, if present, would do under the cir-
cumstances in which the agent in his absence is called upon to act. [ am of
opinion that whatever is fit and proper for the service on which the vessel is
engaged, whatever the owner of that vessel as a prudent man would have
ordered if present at the time, comes within his meaning of the term ‘neces-
saries,’ as applied to those repairs general, or things provided for the ship by
order of the master for which the owner is liable.” See also A»thur v. Barton,
6 M. & W. 138 ; Webster v. Seckamp, above cited. The Riga, L.R. 3 A. & E.
516, abolished the distinction between necessaries for the ship and necessaries
for the voyage, and placed them on the same footing.

In The Castlegate, Appeal cases, 1893, at page 51, Lord Watson lays down
the principle that * there can be no lien upon a ship in respect to disburse- .
ments for which the master had not authority to bind the owner, or, in other
words, that no maritime lien can attach to the 7es for any sum which is not a
personal debt of the owner.” And this definition must be taken as the latest
udicial decision of the highest court in the empire, as determining the test
which must be applied in each case where the master sets up a lien for the dis-
bursements made for liabilities incurred on account of the ship.

Before examining the evidence in the present case, then, it becomes neces-
sary to consider a few of the authorities wherein it has been held that the
master had authority to pledge the owner’s credit in a home port, and thereby
render the owner liable in an action brought by the creditor to recover for an
indebtedness contracted by the master. McLachlan (3rd edition), p. 133,
states that even when the ship is at bome, if she is to be employed as a
general ship, it rarely happens in practice that the owners interfere with the
receipt of the cargo. Without doubt, however, they are by law bound by every
contract made by the master relative to the usual employment of such ship.
At page 138, the same author says, * The obligation of the owners upon the
contract of the master for repairs and necessaries to the ship is of the same
nature, and depends upon the same principles as the obligations on his con-
tracts with regard to its employment,” and at page 139, speaking of the
implied authority of the master, he says, * Consequently this authority, subject
to certain limits hereafter to be considered, covers all such repairs and the
supply of such provisions and other things as are necessary to the due prosecu-
tion of the voyage, and extends to the borrowing of money when ready money
i.S required for the purpdses of the same employment to which the authority is
mncident.” In Web:/f';:v. Seekamp, 4 B. & Ald. 452 (1821), Abbot, C.]., and the
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court, held it was a proper question to submit to the jury to determine whe:her
the coppering of a vesse! for an intended voyage to the Mediterranean,ordered
by the master living at Liverpool, the owner living at Ipswich, was not neces.
sary, and what a prudent owner, if present, would not have ordered, and, the
jury having found both guestions for the plaintiff, he refused to disturb the
verdict, and held the owner hound by the master's contract. In Artiur v,
Baractt, 6 M. & W, 138 (1840), Lord Abinger held that the question as 1o
the ownet’s liability for money borrowed for necessaries by the master of a
coasting vessel from the plaintiff, who resided at Swansea, the owner residing
at Port Madoc, in Merionethshire, was a question for the jury, and he laid
down the principles as follows : * Under the general authority that a master
of a ship has, he may make contracts and do all things necessary for the due
prosecution of the voyage in which the ship was engaged, but this does not
usually extend to cases where the owner himself can personally interfere in the
home port, or in a port in which he has beforehand appointed an agent, who
can personally interfere 10 do the thing required. Therefore, if the owner or
his personal agent be at the port, or so neas it as to be rensonably expected 1o
interfere personally, the master cannot, unless specially authorized, or unless
theie be some usual custom of trade warranting it, pledge the owner’s credit
at all, but must leave it to him or hi- agent to do what is necessary. But i
the vessel be in a foreign port waere the owner has no agent, or if in an
English port, but a distance from the owner’s residence, and provisions or
things require to be provided immediately, then the occasion authorizes the
master to pledge the credit of the owner.” In Sioncdouse v. Gent, 2 Q.B. 431
{1F 11}, the owner escaped liability, but largely on the ground that the plaintid
in that case set up in evidence what amounted to a special authority from the
owner to the master, but the court found that the conditions of the special
authorization had not been followed, and that there was full opportunity for
communicating with the owner. In Fallace v, Fielden, 7 Moore's B.C. Cases
30%. the awner was held not liable because he was in actual communication
with the master by telegraph, though the ship was in a foreign port, and the
master signed a bottomry bond for repairs, and for discharging and reloading
cargo, without his express authority, which could have been asked for, Gunn
v. Roderts, L.R, g C.P. 331 (1874), cites Arthur v, Barton, and affirms and
approves of the judgment in that case as a correct and proper exposition of
the law,

1 have, therefore, come to the cunclusion that, in the disbursements by
the master for provisions, fuel, and certain other repairs, ke only acted as an
ordinary, prudent man would have acted had he been there dealing with the
same difficulty. He procured his daily necessary supplies under various
heads on credit, and, under all the circumstances of the case, and lonking lo
the nature of the inployment of the brat, I am of the opinion that the master
must be held to have had implied autherity from the owner to incur the ¥
bilities in question,

§ cannot find in favour of the plaintiff upon his alleged contract of hiring
for the season, bui, as it is admitied that he was hired by the month and
discharged by the mortgagees in the w ldle, he cannot be discharyed
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summarily withont reasonable notive: Greeme v. Wright, L.R. 1 C.D. 591.
1, therefore, allow him $100 for a month’'s wages, with an allowance for his
board of $30 )

Having disposed of the various claims for disbursements, liabilities, and
the master’s claim for wages and damages, there remains but one question
further to be considered. Is the plaintiff to have the amount of such wages,
damages, and disbursements or liabilities, or any of them, paid out of the pro-
ceeds of the vessel in priority to the claims of the mortgagees? ‘The cases of
The Chicftain, Brown & Lush, 212 ; Z4e Mary Amn, LLR. 1A & E.8; The
Feronta, LR, 2 A & E, 65; and 7he Hope, 28 L.T. Rep. N.8. 287, seem to
be conclusive upon this point. In Zhe Mary Ann, at p. 12, Dr. Lushington
says {speaking of the Admiralty Act of 1861): * . . . [ think under this
Act a seaman would have a maritime lien for his wages, although fixed by
special contract, because before the Act he had such a lien for wages earned,
not under any special contract. And for a similar reason there would Lsa
maritime lien for damages done by the ship. If this be so, then under this
Act the master, claiming for dishursements, is to be preferred to the mort-
pagee because, before the Act, his claim for disbursements was entitled to
similar preference in the only case where the coutt could take cognizance of
such dishursements, namely, in the case of a set-off.™ [ refer also to the case
of 7he Mavco Polo, 24 L.T.R, N.S. 804, where the mortgagees’ claim was
postponed to the master's claim for disbursements and liabilities incurred by
him on account of the ship,

From these decisions, it is clear that a master’s lien for his wages and dis-
bursements {including, under our statute of 1893, liabilities properly incurred
iy him on account of the ship) takes priority to the claim of the mortgagees
under their mortgayge, Of course, this means ae to disbursements and liahili-
ves incurred by the master before the mortgagees took possession of the ship
under their mortgage.

There will, therefore, he judgment for the plaintiff in this action for
F1.196 17, in respect of proper disbursements and liabilities properly incurred
on account of the ship, and for $1 30 for wages and his clann for wrongful dis.
missal, in atl, $1,326.17, subject to this direction : That, as to the liabilities
allowed to the master herein, he must deposit with the registrar the vouchers
showiny payment by him of the several claims outstanding to the various
creditors which are unpaid, and of the amounts which have been allowed to
him by me as proper liabilities incurred by hint on account of the ship. 1 also
atlow the master his costs of this action, and, in defar "t of the payment into
court of the amount above awarded and costs within thirty days from the date
of this judgment by the intervening defendants (the mortgugees), who claim 1o
have been in possession of The City of Windsor when arrested by the warrant
in this action, 1 order that the said ship be sold pursuant to the usual practice
of this court, and the proceeds brought into court. And that, after payment
out 1o the plaintiff of the various sums herein awarded to him according to the
termis of this judgment, together with his costs of the action and the costs {if
any' of the sale, the balance be paid over to the defendants, the mort-
wagoety,
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SUPREME COURT OF CANADA.

Ontario.] {Jan. 13,
CRAIG . SAMUEL,
Promissory note—Consideration— transfer of patent vight—Bills of Exchange,

Acty, 53 Viet, e 33, 5 30, 5-5. ¢ ({.), '

C. and F, were partiners in the manufacture of certain articles under a
patent owned by F. A creditor of I, for a debt due prior to the partnership
induced C. to purchase a half interest in the patent for $700, and join with F.
in a promissory note for §1.000 in favour of said crediter, who also, as an in-
ducement to F. to sell the half interast, gave the latter $200 for his personal use,
In an action against C. on this note,

Hald, veversing the decision of the Court of Appeal, TASCHEREAU, ., dis-
sentiny, that the note was given by C. in purchase of the interest in tha patent,
and, not having the words * given for a patent right ” printed across its face, it
wias void under the 1ills of Exchange Act, 53 Viet, ¢ 33, 5 30, 5-8. ¢ /13

Appeal allowed with costs.

Moss, Q.C., uud Thompsen for the appellant,

Hatson, Q.C., and Pardes for the respondents.

Nova Scutia.] {Jan, 13,
DOYLE . MCPHEE.
Dive = Deseription of land — # vient — Termingl point - Number of rods — Rad.
Ay company.

A deed conveyed a lot of land and alse “a stip of land twemy.
five links wide, running from the eastern side of the aforesaid lot along the
northeru side of the railway station about twelve rods unto the western end of
the railway stativn ground, the said lot and strip together contuning one acre
more or lgss.”

Held, reversing the decision of the Supreme Court of Nova Seoua,
TASCHEREAU, ], dissenting, that the strip conveyed was not Hmited to twelre
rods 'n lenyth, but extended to the western end of the staton, which was e
than twelve rads from the starting point.

Appenl allowed with costs,

Aais, 3.C,, for the appellant.

M funes for the respondents.

Nova Sestia.]
REID . CREIGHTON.
Chatlel marlgugpe—Afidvrit of doma fides—Complinnc: with stafulyry forms--
Change of goisesston—avy under exvcidion —Adtdonncnl,
N, executed 2 chaitel mortgage of his effects, and shortly alterwards made

an assigoment 1o voe of the mongagees in trust for the henefit of his credunr
The assignee tock possession under the assigament.
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Held, affirming the decision of the Supreme Court of Nova Scotia, that
there was no delivery to the mortgagees under the mortgage which transferred
to them the possession of the goods.

The Bills of Sale Act, Nova Scotia, R.S.N.S., sth ser., c. 92, by s. 4, requires
a mortgage given to secure an existing indebtedness to be accompanied by an
affidavit in the form prescribed in a schedule to the Act, and by s. 5, if the
mortgage is to secure a debt not matured, the, affidavit must follow another form.
By s. 11, either affidavit must be “as nearly as may be” in the forms pre-
scribed. A mortgage was given to secure both a present and future indebted-
ness, and was accompanied by a single affidavit combining the main features
of both forms,

Held, affirming the decision of the court below, GWYNNE, ]., dissenting,
that this affidavit was not “as nearly as may be” in the forms prescribed ;
that there would have been no difficulty in complying strictly with the require-
ments of the Act ; and though the legal effect inight have been the same, the
mortgage was void for want of such compliance.

Appeal dismissed with costs.

Russell, Q.C., for the appellant.

Borden, Q.C., and Koscoe for the respondent.

SUPREME COURT OF JUDICATURE FOR ONTARIO.
COURT OF APPEAL.

Q.B.D.] [April 5.
CAMPBELL 7. HALLY.
Assignments and preferences—Compromise by assignee—Action by creditor—

R.S.0.,c 124,5.7.

Where a creditor obtains an order under subsection 2 of section 7 of the
Assignments and Preferences Act, R.S.0., ¢. 124, authorizing him to bring an
action in the assignee’s name, the action so brought must be such as is justified
by the scope of the order.

A creditor suing in the name of the assignee under this subsection can-
not attack the bona_fides of a compromise entered into before his action was
brought between the assignee and the defendant, when the defendant cannot
be restored to his original position.

Quere: Whether subsection 2 is not confined to cases in which an
exclusive right of suing is given to the assignee by subsection 1. :

Judgment of the Queen’s Bench Division reversed, MACLENNAN, J.A,
dissenting.

Shepley, Q.C., for the appellants.

Joknston, Q.C., for the respondents.

Q.B.D ] [April 5.
OLDRIGHT 7. GRAND TRUNK R.W. Co.

Railways—Railway stalion— Negligence— Damages.

A railway company is bound to provide for passengers safe means of in-
gress to and egress from its stations, and where a passenger arriving ata
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statien at night walked along a platform that was not intended to be used as a
means of exit, but was not in any way guarded, and after leaving the platform
feH into an excavation in the company's grounds and was injured, the company
was held liable in damages.
Judgment of the Queen’s Bench Division affirmed.
{X0s/er, Q.C,, for the zppetiants.
< W, Neshitt and J. H. Denton for the respondent.

Q.B.D.] [April 5.
COFFEY 7. SCANE,

Attachment—Absconding debtor—Reasonable and probadle cause.

Where a man, having r.amergus creditors in Ontario, teaves the Province
openly, to reside in the United States, after publicly announcing his intention
o0 to do, without paying his creditors, and after his departure it is found that
statements made by himy as to property available to pay bhis debts are false,
and that nothing is, in fact, available for that purpose, his arrest upon civil
process upon his teturn to Ontario for a temporary purpose, intending to
return to the United States, is justifiable,

Judgment of the Queen’s Bench Division, 25 O.R. 12, affirmed.

M Wilsen, Q.C., and £ Relf for the appellant.

Usler, Q.C., and M. Houston for the respondent.

bl . lApsil 5,
TRUMAN ¢« RUDOLEH.
Master and servant—-Werkmen's Compensation for  Injuries Act, 18,2~
Master's bnowledge of defect—-55 Vit v 30, 5.6, 525, 30, .

Where the warkman is aware that the emplover knows of the defect tha
ultimately causes the injury, he is not Lound vader s-s. 3 of 5. 6 of the Work:
men’'s Compensation for Injuries Act. 1892 (33 Viet, ¢, 30 {02 to pive infor
mation thereof to the employer, and his failure t, give information in uthes
cases will not bar his right of action if a reasonable excuse is shown for the
omission, this being a question of fact for the jury.

Where both the employer and the workman know of the defect, and it 15
the workman’s own duiy to see that the defect is remedied, but orders given
by him with that object are not carried sut, he cannot recover.

Judgment of the Commuon Pleas Division affinimed.

N, Meacdarald for the appellant.

F.E. Hodging and £, 8. Kobereson for the respondent.

Q.B.D.J fApril 3
HURDMAN 7. CANADA ATLANTIC RAalLwsy CoMPpaNy.

Negligener- = Ratlway-—olonty non St Syuria,

Where a railway company sent an engine and crew to the yard of a lumbe:
eompany, and under the direction of servants of the lumber company cars of
lumber were shunted from place to place by this engine and crew, the railway
were hehd liable in damages for the death of a cervant of the fumber company,
whr was in a cat counting lumber, caused by negligence in the management
of the engine.
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A finding by the jury that “ the deceased voluntarily accepted the risks of
shunting ¥ was neld to mean that he accepted the ordinary risks, and not risks
ar ag from nugligence.

Judgment of the Queen's Bench Division, 25 O.R. 209, affirnied.

W, Neshitt and H. £. Rose for the appellants,

McCarthy, Q.C., and €. E. Kidd for the respondent.

Co. Tt. Lincoln.] [April 5.
ZUMSTEIN . SHRUMM,
Action—Negligenco—Damages — Highways— Turkey,

The owner of a turkey cock which, without uegligence on hi. part, strays
upon the highway is not liable for damages resalting from a horse taking
fright at the sight of the bird and running away.

Tudgment of the County Court of Lincoln affirmed.

Joss, Q.C., and £. 4. Lancaster lor the appeliants,

H. H. Coliicr for the respondent.

<o, Ct. Wentworth. ] [April 5.
KENREDY . AMERICAN EXPrESS COMPANY,
Cirriers—Damages—Nen-deltvery of animals.

Where dogs were delivered to an express company to be carried to a city
for the purpose, made known to the company, of being exhibited at a doy show
and were not delivered at the address given until ten hours after their arrival
in the city, and were thus too late to compete, their ywner was held entitled to
damages against the company.,

Judgrient of the Ununty Court of Wentworth reversed.

o7 Lyach-Shueniton for the appellant.

Fruce, Q.C., for tue respondents,

Co. Ct. Haldimand. ] LApril 5

SHERK 7. EvaNns,

County Court— furisdiction—Renoval of aceien~350 1ot o ry 10~ Court of
Appeal-~Lratice—Covtifivate of judgmneni—Summarsy srdey fory.: S ynent
of mongy.

A action cannot be removed under 54 Vict., ¢ 14 {0.;, from a County
Court to the High Court after a judgment in the County Court in favour of the
plairtifi has been set aside for want of jurisdiction, so as to leave that judgment
a force, with the right (o either party to move against it in the Hign Couwt,

Re Moekay v, Martin, 31 O.R, 104, considered,

Judgment of the County Court of Haldimand reversed.

Where the certificate of judgment of the Court of Apneal by inadverience
directed the dismissal of & County Court action with c~sty, instead of merely
setting aside the judgment in the County Court for wani of j.risdiction, the
certificate was on summary application amended and repayment of costs taxed
and paid under it directed.

W, K. Walker, Q.C., for the ppeliants.

C. W Colter and Geo. Kagpele for the respondent.
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Co. Ct, Brant.] {Apul s
BLOOMFIELD ¢ HELLYER.

Murigage — Defarltm— Emblements— Bills of sale and chattel morigages.

A mortgagor alter default is, as {ar au crops growing upon the mortgaged
land ~re concerned, in the position of a tenant at sufferance, and cannot. by
giving « chattel morigage upon the crops, confer a ritle thersto upon the
chaitel mnrtgagee, to the prejudice of the mortgagee of the land,

Judgment of the County Court of Bran! reversed.

Moss, Q.C., for the appellants.

S. A, Jones for the respondent,

o —

Co. Ct. Brant.] [Aoril 5.
WELsH v, ELLIS,

Company—~Lirector—~Fersonal tiudility for wages—* Labourers, serints, and
appy onlices = R.8.0, ¢ 157, 5. 65,

A person employed as foreman of woiks, who hires and dismisses men,
makes out pay-rolls, receives and pays out money for wages, and does no
manual labour, and, in addition to receiving pay for hic own services at the
rate of §3 a day, payable fortnightly, is paid for the use of machinery belonging
to him, and of horses hired by him, is not a lahourer, servant, or apprentice
within the meaning of 8. 68 of the Joint Stock Companies Letters Patent Act,
R.8.0.. ¢. 137, and cannot recover against the directors personally.

Judgment of the County Court of Brant affirmed,

1. S, Brewster and D, Plewves for the appellant.

L. Sweet and /. 77 Hewitt for the respondents.

HIGH COURT OF JUSTICE.

—

Queen's Bench Division.

Div’l Court.} [March 2.
McVicar . TowN OF PORT ARTHUR.

Public Parks Aci—Purchase money for lands taken—Liability foy—How
obtained—Agency of board for - orporation—R.S.0, ¢. igo

In an action by an owner of land, taken by a Board of Park Management
under the powers given by R.8.0,, ¢, 190, for the amount of an order given by
the board on the town treasurar in payment for the land, it was

Held (reversing ROBERTSON, J.), that by the passing of a by-law adopting

% The Public Parks Act " the corporation gave, in effect, antecedent authority for
the doing of everything authorized to be done by the provisions of that Act,
including the purchase by the board of “ the lands, rights, and privileges need-
ful for park purposes.”
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That the effect of * The Public Farks Act” is to make the board the
statutory agefits of the city or town for the purchase of such lands, rights, and
privileges, and to take the title of all lands purchased, to the city or town, and
the necessary inference from the Act is that the city or town is bound to pay
for the lands so. purchased for it by their agents, the board.

Held, also,thatalthough the council of the city or town muyraise, by a special
issue of debentures under s. 17, 3-5. 4, of the Act the sums required for the pur-
chase of lands, they are not compelled to adopt that course or confined to it,
but may pay such purchase money out of the general funds of the city or town

Held, also, that the plaintiff had no remedy against the board, as it had
performed its whole duty in purchasing her land, taking the title to the corpnra-
tion and iving an order for the purchase money, but had a remedy against
the corporation whether it sold its park fund debentures or not, and was not
concerned with the method to be adopted by the corporation in procuring the
money.

Aylesworth, Q.C., for the motion,

A. S, Wink and Dyce Saunders, contra,

Divl Court,] [March 2.
THIBAUDEAU ET AL, ©. PAUL ET AL.

Sale of goods—Book debls— Agreement to sell—~Property no! to pass— Altack-
ing creditors—Rights of assignee—R.S.0., ¢. 125—355 Vict, . 36 (0.), not
retrospective.

K. M. & Co,, by agr< 2ment in writing, dated February 28th, 1891, sold a
business stock to P,, ard agreed to keep him supplied with goods, but stij. -
lated that no property in the shme should pass until they were paid for. On
December 20th, 1892, P., by another agreement in writing, assigned his book
debts "o K. M, & Co. K. M. & Co. tock possession of the stock on the same
day that P. made an assignment for the benefit of creditors, but before they
were aware that he had done so. The assignes, when he subsequently got
possession, notified the debtors to pay him, Neither instrument was filed
under the Bills of Sales Act.

Heled (affirming Bovp, C.), that book debts are not within the provisions
of R.8.0,, ¢. 135, and that the language of §§ Vict, c. 26 (0.), is not explicit
enough to induce the conclusion that it was intended to widen the law as to
the character of the property acquired being dealt with, and its scope appears
to relate to future prope:ty akin to property to which the Revised Statute
applied.

lHeld, also, that although the second agreement, subsequent o 55 Vict,
¢. 26 (O.), was not affected by it, and that the first agreement was not within the
Revised Statute, and stood independently of the later Act as a prior transac-
tion,

Held, also, that g5 Vict,, s, 26 (0.), does not give a plaintiff the same status
as an execution creditor for all purposes, but only as a basis of wttack upon
instruments which, from lack of form or substance, were not protecied by regis-
tration under the Revised Statute,
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Held, also, that §5 Vied, ¢ 26 (0.), had not a retrospective operation.

Heid, also, that an assignee under R.5.0,, ¢, 124, is in no better position
than his assignor as to property assigned, and cannot be looked upon as a
purchaeer for value, and that he took the book debts srbject to the eguitable
right of K. M, & Co. vnder thm agreement of December 20th, 1892,

Clute, Q.C., and /. 4. Mills for the appeal.

Moss, Q.C., and . F. Walker, contra.

May 1

STREET, ].] [March 18

BRABANT ©. LALONDE,

Wiil—Construction—* Nearest of kinV—Period of ascertainment—Tenants in
common—* Then "—Dower-—~Election.

In the absence of any controlling context, the persons entitled under the
desciiption * nearest of kKin” in a will are the nearest blood relations of the
testator at the time of his death in an ascending and descendiny scale.

And where the testutor devised his farm to his only child, a daughter, giv-
ing his widow the use of it until the daughter became of age or married, and
provided that, in the event of the latter dying witheut issue, *then in that
case” it should be equally divided batween his “nearest of kin,” and the
daughter died while still an infant and unmarried;

Held, that aithough the persons intended by the description took only in
defeasui.ce of the fee simple given to the daughter alone in the first instance
she was, nevertheless, entitled as one of the “ nearest of kin ? ; and the widow,
as heiress-at-law of the daughter, and the father and mother of the testator,
wcre each entitled to an undivided one-third in fee simple as tenants in com-
mon.

Bullock v. Dowwones, 9 H.L.C. 1 ; Mortimore v. Moriimore, 4 App. Cas.
448 ; and K¢ Ford, Patten v, Sparks, 72 L'T.N.S, 3, followed.

The word *“then,” introducing the ultimate devise, was not used as an
adverb of time, but merely ns the equivalent of the expression “in that case,”
which followed it, and did not affect the cnnstruction of the will,

The widow remained in possession after the death of the testator with her
infant daughter, whom she supported out of the rents until an order was
made under R.5.0,, ¢. 137, permitting her to lease the farm, to retain one-third i
of the rents for herself as doweress, and to apply the remaining two-thirds in
support of the infant, k

fHeld, that she was put to her election by the terms of the will, but that 3
she had not elected to take undar it, and was, therefore, entitled to dower out
of the farm in addition to the one-third in fee simple,

Celin G. O Brian for the plaintiff.

N, A. Belcowsrt for the defendants J. 3. and O. Lalonde.

John Maxwell for the infant defendants.
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Chancery Division.

v st

STREET, J.] [Feb. 6.
DUu¥TON ». HORNING,
Lion—Mechanics lien—~Prior movigageJurisdiction of Maiter under 53 Viet.,
¢ 37
i Under the Act to simplify proceedings for enforcing Mechanics’ Liens,
bV 53 Vict, ¢ 37 {O.), the remedy uf a lienholder as against a mortgagee is con-
fined tc the increased value provided by s 5 of .5 3, R.5.0, ¢. 126, and he
cannot question the priority of the mortgage.
The name of the town and county in which a lienholder resides is a suffi-
cient address under s, 11 of §6 Vict,, ¢, 24 (Q.).
W. . Blake for the mortgagee.
: Ambrose for the defendant Young,
Furlong for the plaintiff, :

Common Pleas Division.

Divit Court.] [Dec. 5, 1894.
RE MURPHY.
Futradition—EFalse document— Cheque—Conspiracy to  defraud— Fictitious
bank account—Law. of Canada—.4dmendment.

In extradition proceedings, it is sufficient if the evidence disclose that the
offence under the Extradition Acts is one which according to the laws of Can-
ada would justify the committal for trial of the ofender had the offence heen
rommitted therein, it not being essential to show that the offence was of the
character charged, according to the laws of the foreign country where it was
alleged to have been committed ; and, gware, whether evidence is admissible
to show what the foreign law is,

In pursuance of a fraudulent conspiracy between the prisoner and his
brother, a cheque was drawn by the brother under a fictitious name, on a bank
in which an account had been opened up by the brother in such fictitious name,
there being to the knowledge of the prisoner no funds to mieet it, and which, on
the faith o: its being a genuine cheque, another bank was induced by the pris-
oner to cash. ’

Held, that the cheque was a false document both at common law and

. under section 421 of the Criminal Code, 1892, and that there was sufficient evi-
dence to justify the committal of the prisoner for extradition for uttering a
forged instrument. ARegina v. Maréin, § Q.B.D. 34, distinguished,

Whers in such proceedings the warrant of commitment stated that the
prisoner had been * committed  for the extradition offence instead merely of
his being " accused ” thereof, the fact of the evidence showing that an extra.
ditable offence has baen committed will not warrant the court in remauding
the prisoner for extradition; but the court may permit the returp to be
amended, and for such purpose allow it to be taken off the files and re.filed,

Aylesworth, Q.C., and F¥tsperald for the prisoner,

Bruce, Q.C,, and Crerar, Q.C,, contra.
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Bovyn, €.} [Dec. 15, 1804,
SMITH 2. CORPORATION COF THE COUNTY OF WENTWORTH,

Way—Toll voads—Zoll chargeadie on intersected voad=—R.5.0., c. 150, 58, &,
&7, 157 (52 Vied, ¢c. 27 O.)

Section 87 of R.8.Q, ¢ 159, as extended by s 157 of that Act, and by
52 Vict, ¢. 27 (O.), applies not anly to toll roads owned or held by private com.
panies, or municipal councils, but also to all toll roads purchased trom the late
Province of Canada, so that, where one of such roads is intersected by another
of them, a person travelling on the intersecting road shall not be charged, for
the distance travelled from such intersection to either of the tarmini of the
intersected road, any higher rate of toll than the rate per mile charged by the
company for travelling along the entire length of its road from such intereec.
tion, but subject to the production of a ticket, which he is entitled to receive
from the last toll-gate on the intersecting road, as evidence of his having
travelled only from such intersection.

Mandamus yranted to.compel the issue of such tickets.

G. Lynckh-Staunton for the plaintiff,

Oster. Q.C., and IfacBrayne for the defendant,

STREET J.} [Dec. 28, 1894
CaPON w, CNORPORATION OF TOROXNTO,

Assessm .ot and taves—/local fmprovement rate—IDinproper charge on land--
Municipal Acty B.5.0., ¢. 184, 35, 613, 623 —Assessment Acty RS0, ¢ 193,
s, 229, 55 Viet, c. 48, 5. 129 (O.).

Where, under a local improvement by-law, an assessment is made of the
iands benefited and chargeable with the cost of the improvement, and lands
having a specified street ‘rontage are thereafter charged with a specific amount
of the cost of the improvement, which is entered on the assessment and col-
lector's rolls, and such iands are subsequently subdivided, the whole rate can-
not legally be charged against a portion of the lands so subdivided.

The duty of the clerk of the municipality is to bracket on the roll the dif-
ferent subdivisions, with the name of the persons assessed for each parcel,
und the annual sum charged against the original parcel, as that for which the
subdivided lots and persons assessed for them are liable under the special
rate,

Biggar, Q.C,, for the plaintiff,

Mereaith, Q.C., for the defendant.

Boyp, C.] [Jan. 235.
REGINA EX REL. MOORE 7. NAGLE.

High schools — Vacancy in board— Appointiment to fil! vacancy.

Where in a High School Board of a High School district constituted nnder
s, 11 0f §4 Vict,, ¢, 57 (0.), and consisting of six members, three appointed by the
-county and three by the town, a vacancy occurred by reason of the expiration
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of the term of office of one of the trustees apponinted by the town, where-
upon the couucil of the town passed a by:law appointing the plaintiff to-fil the
vacancy, and the council, however, at a subsuguent meeting, in the absence of
any of the causes provided for by the Act, namely, death, resignation, or
removal from the district, etc., passed a by-law amending their previous by-law
by substituting the narie of the defendant for that of the plaintiff;

Hold, that the plainuff was duly appointed to fill the vacancy, and that Le
was entitled to the seat, and that the subsequent appointment of the defendant
was illegal and void,

MecVitty for the plaintiff,

Gorman, contra.

Practice,

FERGUSON, J.] [Jan. 24.
ROBERTS v. DONOVAN,

Avrest—QOrder for— Writ of attackment—Contempt of cam't-—Disolle({.‘l’m'c'of
Judgment— Regularily of proceedings—Inprisonment— Discharge—Con-
ditions— Discretion—Consent judyment — Vacating-— Time,

The defendant was arrested and imprisoned by a sheriff in obedience to a
writ of attachment, issusd pursuant to an order of the court, made at the in-
stance of the plaintiff, on notice to and in the presence of the defendant, which
adjudged him guilty of contempt, and ordered that the sheriff should take him
into custody and commit him to the common gaol for such contempt, there to
be detained and imprisoned until he should have purged his contempt, and
that for this purpose a writ of attachment should issue. The wtit commanded
the sheriff to attach the defendant so as to have him before the Chancer Divi-
sion of the High Court of Justice, there to answer touching his contempt, etc,,
and further to perform and abide such order as the court should make.

The coniempt consisted in disobedience of a judgment, made upon con-
sent, ordering the defendant to cause a certain mortgage to be discharged.

Held, upon motion for the defendant’s discharge upon the return of a
Aabeas corpus, that the arrest and imprisonment of the defendant under the
order and writ were regular and in accordance with the proper practice; it
was not necessary that the conditions of the release of the defendant from cus-
tody should be expressed in the writ.

Owing to the character of the judgment, the plaintiff was entitled to the
order and writ, and they could no more be denied to her than could a remedy
by way of £ fa. be denied to a judgment creditor ; and the matter of the de-
fendant’s continuing in confinement was not a matter resting in the discretion
of any court or judge.

Much time having elapsed since the consent judgment, and much having
been done under it, it could not be vacated without consent, even if & petition
to vacate it bad not already been presented and diswnissed,

The defendant, /. 4. Donovan, in person.

Aoss, Q.C,, for the plaintiff.

K ik 'mw's" T R S S S as
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Boyp, C.] . {Feb, 23,
ROBERTS 2 DONOVAN,

Judgweni-—Consent— Withdrawal—Misiake— Fraud— Delay — Previous ap-
Dlications. ’

A petition for ieave to withdraw a consent to judgment, and to vacate the
judgment entered thereon, can be Jealt with on no other grounds than any
other matter o/ practice, although the patitioner is in custody for disobedience
of such judgment,

And where a consent judgment directed that the petitioner should cause a
certain mortgage to be discharged, save as to the plaintifi’s life estate, and the
petitioner alleged that this was a mistake, and that it was intended that the
mortgage should be ordered to be discharged as to any interest which the
plaintiff might have over and above a life estate, contending that the plaimiff
had no such interest ; .

Held, not sufficient to induce the court to vacate the judgment and allow
the case to be tried out, after the withdrawal of charges of fraud against the
petitioner, the death of the original plaintiff, the lapse of more than four years
since the judgment, and the prior refusal of two similar applicatinns.

Elsas v. Williams, 54 L.J.Ch. 336, and Peed v. Gussen, 4 Dr, & War. 199,
followed,

The defendant, J. A, Donovan, in person.

Moss, Q.C., for the plaintiff,

Rovp, C.] [March 11
TREVELYAN ET AL, v, MYERS.

Securily for costs— Precipe order—~Increased seczér:'{w—E/ecﬂbnfl)ela_y.

Motion by defendant for increased security for costs,

The plaintiffs lived in England, and the defendant in Ontario. This
action was brought upon a covenant for §5,500 contained in a mortgage made
by the defendant over lands in England. The defendant abtained upon
pracipe an order for security for costs, with which the plaintiffs complied by
paying $200 inte court. _

More than six years before the commencemant of this action the plaintifis
had brought an action in England, and obtained judgment against the defend-
ant upon the covenant,

The defendar --* np as an answer to this action that the cause of action
was merged in the k. slish judgment, and alsc that the plaintiffs had agreed to
take the mortgaged lands in full satisfaction of the judgment.

On the 18th September, 1894, the defendant moved for a commission to
England to take evidence, and also to increase the security for costs to $500.

The Master in Chambers made an order for the issue of a commission, but
adjourned the application for increased security until after the return of the
comniission.

The defendant, howaver, did not proceed upon the arder for 2 commission.
and made no further application until after the action had been entered for
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trial at the Toronto spring sittings, 1895, when he again applied to the Master
in Chambaers for an orler for the increased security for costs,

The Master refused the application, and the defendant appeuled,

0. M. Arnold for the defendant.

W, H, Lockhart Gordon for the plaintiffs.

Boyp, C.: I think the facts bring the case within the decision of Bel/ v,
Landon, ¢ P.R, 1vo. The defendant should have foreseen the necessity of a
commission to England and of the costs being larger than usual, and, instead
of taking the ordinary praecipe order for security, should have made a special
application for security in a larger sum, Not having done so, he must now
abide by his election. On this account, and alse because it looks as if the
application was made for delay, I dismiss the appeal with costs.

FERGUSON, J.] [March 22,
ROBERTS 7. DONOVAN,

Attachment— fipyisonment—Contermpt of court—Lisobedience of judgment—
Inability to obey— Dischargs from custody.

The defendant, after he had been for more than three months in gaol V

under attachment for contempt of court in disobedience of a judgment requir-
ing him to cause a certain mortgage to be discharged, applied for an order for
Liis release, upon the ground that, being destitute of money and having no
means of procuring or earning it, he was unable to do what was required, and
had already been sufficiently punished for his offence.

Held, that the imprisonment suffered by the defendant was not a penalty,
but the remedy to which the plaintiff was entitled for execution of her judg-
ment, and no case had been made out entitling the defendant to be discharged.

MacGregor for the defendant, J. A, Donovan.

Moss, Q.C., for the piaintiff.

MaCMAHON, J.] [April 2.
REGINA ». VERRAL.

Evidence— Forelgn commiission— Prosecution for indictable offence~ Pendency
of—Information—Preliminary inguivy—Criminal Code, 5. 683— Wilnessas
—aterialily.

A prosecution for an indictable offence is pending within the meaning of
5. 683 of the Criminal Code, 1892, when an information has been laid charging
such an offence, and a commission ‘o take evidence abroad for use before a
magistrate upon a preliminary inquiry may then be ordered,

But the discration of the judge in ordering the issue of a conniission is to
be exercised upon a sworn statement of what it is expected the witnesses can
prove, and he must be satisiied as to the materiality of the evidence.

And, under the circumstances of this case, a commission was granted to
take the evidence of only one of three witnesses, whom the Crown proposed to

285
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examine, it appearing that the other two had not been asked to come into the
jurisdiction, and that their evidence would be in corroboration only of the
statement of the third witness that he was with the defondant upon a certain
occasion,

Derwart for the Crown,

Brigys, Q.C,, for the defendant,

Court of Appeal.| [April 5.
McVICAR v, McLAUGHLIN.

Summary judgment—Default of appearance— Writ of summions—Special
indorsement— Promissory role—Intevest—Liguidated damages— Regular.
ity of judgment—Nullity—Application to set aside Judgment— Laches-—

Terms— Amendment-.-Costs,

By ss. 57 and 88 of the Bills of Exchange Act, the interest accruing due
after the date of maturity of a promissory note is recoverable by statute as liqui-
dated damages, and is to be calculated at the rate of six per cent. per annum, in
the absence of a special contract for a different rate.

And where, in an action upon tweo promissory notes, the plaintiff by the
indorsement on the writ of summons claimed the principal and a definite sum
for interest, without specifying the rate or the dates from which it was calcy-

lated, such sum being less than interest at six per cent. from the dates of

+

maturity ;

Held, a good special indorsement.

London, e, Bank v. Clancarty, (1892) 1 Q.B. 689, and Lawrence v. wiii-
cocks, £b., 646, followed.

Ryleyv. Master, ib,, 674, and Wilks v. Wood, £5., 684, distinguished.

Held, also, that the indorsement being regular, the defendant’s non-appear-
ance was equivalent to an admission that the claim was correct, and that he was
bound to pay the whole demand ; anc a judgment signed for default of appear-
ance was, therefore, regular,

Rodway v, Lucas, 10 Ex, 667, followed.

Semble, that had the indorsement lacked the essentials of a special indorse-
ment, such a judgment would have been a nullity,

Rogers v. Hunt, 10 Ex. 474, and  Smurthwaite v. Hannay, (1894) A.C. at
p. 501, specially ref eried to.

Held, also, that an application to set aside the judgment (unless apon
terms) was too late when made twelve days after a seizure hy the sheriff under
execution issued pursuant thereto, and after the defendant’s wife had claimed
the goods seized and an interpleader order had been made on the application
of the sheriff, toJthe knowledge of the defendant,

Bank of Upper Canada v. Vanvockis, 2 P.R, 382; Dusnn v, Dunn, 1
C.LJ. 239 and Mackencie v. McNaughton, 3 P.R. 33, specially referred to.

If the defendant desired to contest the whole action, it was not unreason-
able that as a condition of his being allowed to do so he should bring into
co urt the amount of principal claimed ; but if his only objection was to the




May 1 Notes of Canadian Cases. . 287

interest, the judgment might, at the option of the plaintiff, have been amended
by reducing it by the amoun: claimed for interest, or liniiting the defence
accordingly.

Costs withheld from \he successful respondent where the objertion as to
laches was substantiated by affidavits filed for the first time in the Court of
Appeal.

Alexander Stuart for the appellant,

W. E. Middleton and A. B. Cox for the respondent,

ARMOUR, C.J.] [April 5,
FEWSTER 7. TOWNSHIF OF RALEIGH,
Costs—Scale of —Drainage—Action—Refevenco—54 Vict, ¢, 51,8 24 (3).

Actinn hrought in the High Court of Justice, in 1890, to recover damages
for injuries caused to the plaintifi’s Jand by reason of the negligent construction
of certain drains by the defendants, and by reason of their omission to keep
such drains in repair, and for a mardamus.

After a judgment referring the action to a special referee, set aside by the
Court of Appeal, 14 P.R. 429, an order was made under s. 11 of the Drainage
Trials Act, 1891, 54 Vict, ¢. 51, referring the action to the drainage referee, who
made his report in favour of the plaintiff, assessing damages at over $500 and
allowing the plaintiff costs. He referred the taxation of the plaintifPs costs to
the clerk of the County Court of the county of Kent, who taxed them upon the
scale of the County Courts,

The plainuff appealed from the taxation to a judge of the High Court in
Chambers.

W. H. Blake, for the plaintitf, contended that as the proceedings were
began by action in the High Court and the drainage referee acquired his
jurigdiction by an order of reference under s. 11 of 54 Vict,, ¢. 51, and not by pro-
ceedings under 8. 5, 6, and 7, and as :he amount recovered by the plaintiff was
beyond the jurisdiction of the County Court, the costs should be on the scale of
the High Coutt, relying on 55 Vict,, c. §7, 8. 6 (2) and 57 Vict, c. 56, 5. 114.

H. W, Michle, for the defendants, contended that no appeal lay from the
taxation by the clerk of the County Court to a judge of this court, and that, at
all events, the costs were properly taxed on the scale of the County Court, in
accordance with 54 Vict, e 31, 5. 24 (3), and 57 Vict, ¢, 56, 8. 109, no other
tariff having been framed.

ARMOUR, C.]., held that the costs were properly taxed upon the County
Court scale, no provision to the contrary having been made in the order of
reference. )

Appeal dismissed with costs,

FA1.CONBRIDGE, ].] _ [Apuil 18,
: Haist ». GRAND TRUNK R.W. Co.

Trial—Stay of-—Appeal from order divecting new tviaj.

A second trial of an action wae stayed pending an appeal to ‘the Court of
Appeal from the order directing such trial, where the principal question upon
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the appeal was as to the proper method of trial, and the appellants had been
diligent in prosecuting the appeal and there was no suggestion of any possible
loss of testimony,

Arnold v, Teronto Railway Co., 16 P.R. 394, distinggished.

W. M. Deugias for the plaintiff.

. Armour for the defendants.

MEREDITH, J.} [April 20
GENKRAL ELECTRIC C 4, v. VICTORIA ELECTRIC LIGHT Co. OF LINDSAY.
Pleading—Cross-connterclaim—Striking ovt—Rules 377-383.

) A person brought into an action as Jefendant to a counterciaim delivered
by the original defendant cannot deliver a counterclaim against snch defendant.

Such a pleading, not being authorized by the Rules or the practice, was
struck out on summary application.

Constructioa of Rules 371-383.

Street v, Gover, 2 Q.B.D. 498, followed,

Greenr v. Thornton, g C.L.T. Occ. N. 139, distinguished.

€. Miilar tor the original defendants.

J. A. Paterson for the Canadian General Electric Co,, defendants by
counterclaim.

STREET, [.] [April 23
IN RE SOLICITORS.
Solicitor—Client's moneys—Payment over—Summary order— Parinership—-
Misconduct— Disputed account-—Striking name off voll.

Upon a summary application by a client for an order for payment over by
three solicitors of moneys of hers alleged to be in their hands as a firim, and,
in default, for an order striking them off the roll,

Held, that, no professional misconduct being suggested against two of
them, one of whom had left the firm before, and the other of whom was ignor-
ant of the receipt of a large sum of money by the third, the summary order
asked for could not be made against the two, although they might be liable in
an action,

Re Toms and Moore, 3 Ch, Chamb. R. 41, and Re McCarghey aund Walsh,
3 O.R, 4235, followed.

And, it appearing that the third solicitor had a sum of money in his hands
against which he had a claim for costs, an order was made for delivery and
taxation of bills of costs and for an accounting, and for payment by him of the
balance, if any, found due.

But, as he denied that any balance was due,

Held, that it would be unfair to add to the order a provision that, in default
of payment, his name should be struck off the roll. Such a term, while fre-
quently proper, is an uncalled-for slur upon a solicitor who has merely a dis-
puted account with his client, or has been lax in rendering his bills.

Re Bridgman, 16 P.R. 233, distinguished.

G. G. Mills for the applicant,

F. A. Anglin for two of the solicitors,

Shepley, Q.C., for the third.
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MANITOBA.

COURT OF QUEEN'S BENCH.

KiLray, J.} [April 8.
CROTHERS ¢, MUNICIPALITY OF LOVISE.

Prohibition of sele of liguor—Liguor License Act, RS.M., ¢. go—Ultra 1+ ives
— Quashing by-law.

This was an application to quash a by-law of the deferdant municipality,
forbidding the receipt of any money for licenses for the sale of liquors within
the municipality, passed in accordance with section 58 of the Liquor License
Act, which provides as follows : “ No license shall be granted by the commis-
sioners for the sale of liquors within the limits of a municipality when it shall
have been made to appear to the commissioners that a by-law has been passed
by said municipality forbidding the receiving by ‘he said municipality of any
money for a license for such purpuse.” Section g4 of the Act provides that any
municipality may, by by-law, require each iicensee for premises within the
municipality to pay towards its municipal revenue such sum as it may deter-
mine, not exceediig the amount of provincial duty payable on such licenses,
and forbids commissioners to issue any license without evidence that such fees
have been paid. Other sections of the Act prohibit the sale of liquors without
sucn license having been obtained.

Held, that section 58 must be construed as an attempt to confer the pawer
upon the municipality to prohibit the liquor traffic within its boundaries, as
such would be th- effect of the by-law referred to therein being passed, al-
though the language is that i%e by-law only forbids the receiving of any money
for a lirense,

teld, also, that if the legislation in Ontario, and the circumstances appear
ing in the case of Huson v. South Norwick, 19 A.R. 343, were the same as in
the present case, the decision of the Supreme Court in that case should be fol-
lowed rather than the decision of the same court given on the same day in the
case submitted for its opinion by the Provincial Government of Ontario, the
two decisions being apparently conflicting ; but the cases are not the same,
because in the former the reason of the decision was that the prohmbited sales
were small retail sales which could be forbidden under the police powers
proper to be comnitted to municipal bodies without interfexing with trade and
commerce ; whereas the effect of the by-law in question in this case is to pre-
vent a license of any kind from being granted.

feld, also, following the decision of the Supreme Court upon the quecticns
submitted to them, that the provincial legislatures have no power to prohibit
the selling of intoxicating liquors to any greater extent than such selling was
prohibited in the case of Husun v. South Norwick, 19 A.R. 343 24 8. C. R,
and that the by-law in question should be quashed,

Wade for applicant,

Hough, Q.C,, for the municipality.

M.cLeasn for the Attorney-General,
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Dusug, J.] [April 13,
GRUNDY . CRUNDY.

This was an appeal from the order of the releree, striking out the plain-
tiffs’ third replication as embarrassing. The defendant filed a counterclaim
for damages, upun a covenant that the plaintiffs would pay the liabilities of the
former firm, composed of the plaintifis and the defendant, to the Commaercial
Bank of Manitoba. No time had been fixed within which these liabilities were
to be paid, but the defendant set up that the plaintiffs had failed to \»y the
same, and that the bank held the defendant liable for them, and had threat-
ened to sue the defendani for the same, and that his credit was unfavourably
affected by the fact of the said liabilities standing against him, and he claimed
damages in respect thereof.

The plaintiffs, in answer to this, set up tha _.hey had paid off about two-
thirds of the original liability, and that the balcnce would be paid in the ordi-
nary course of businessin a short time, and that the plaintiffs had given ample
security to the bank for such balance, and that the bank had not in any way
called upon the defendant to pay or satisfy the said debt, and had not threat-
ened or intended to sue or harass the defendant therefor.

Held, that this replication was good, and that the appeal should be allowed,
and the order of the referee set aside with costs to be costs to the cause to the
plaintiffs in any event,

Cullin v. Rinn, ¢ MR, . ; Leith v, Freeland, 24 U.C.Q.B. 132 Leth-
bridge v. Mytton, 2 B. & Ad. 772, distinguished, or. the ground that the cove-
nants sued upon in these cases provided for payment within a fixed time,
whereas in the present case no time was fixed within which the plaindfts were
to pay the liability in question, and, if defendant had not been called upon to
pay it, or any part of it, he had suffered no damage.

Howell, Q.C., and Meicalfe for the plaintiffs,

Mathers for the defendant.

BaIN, .} [April 16,
FRrOST . DRIVER ET AL,

Exesptions—A registered judgment may be a lien on lands, although tenipor.
arily exempt from sale thereunder.

In this case it was held that the regisiration of a certificate of judament
constitutes a lien and charge upon the lands of the judgment debtor, even
although he actually resides thereon and cultivates the same, either wholly or
in part,and the efi.ct of 5. 12 of the Judgments Act, R.8.M,, c. 8o, is simply that,
as long as the judgment debtor actually resides upon the land, no proceedings
can be taken to realize on the land under the registered judgment,but the same is
still a lien and charge thereon, and the district registrar would not be war-
ranted in issuing a certificate of title for the land, free from such lien or
charge.

Mariin for the petitioners,

Clark for the respondents,




