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DIARY FOR JANUARY.:

1. Mon,. Circumsision. County Counrt Term beg. FHeir
and Devisee Sittings begin,  Master and
Registrar in Chau"cry and Clerks, and De-
putv Clerks of Crown to make returns.
Taxes to be corputed from this date.
Municipal Elections.
6. Sat... Epiphany. Christmas vacation in Chancery
ends.  County Court Term ends.
7. SUN . ist WnJcU after Epiphuny.
& Mon.. Hlection of Police Trustees in Police Villages.
County York Assizes begin.
10. Wed.. ster and Registrar in Chancery to pay over
to the Provineial Treasurer.
12, ¥ri... ror and Appeal Sittings.
13, Sat... Treas surers and Chamberlains of Mummpahtles
to make returns to Board of Audit,
14, SUN.. 2nd Sundiy ftr Epiphany.
15. Mon,. Municipal Councils (ex-Councils) and Trustees
_of Police Village to hold first meeting.
16. Tues.. ir and Devisee Sittings end.
20. Satb.... Am»,les, &e., to be left with Secretary of Law
Society.
21. 8UN. wndwy after Epiphany.
23, Tues.. ng of County Council.
23, SUN. e Szmd/zy
30. Tues.. Last day Non-Residents to give list of their

Tands
Last ds
year

31, Wed.. for City and County Clerk to make

returns to the Provincial Secretary.
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PROCHE

©n another page will be found a report of
the proceedings of the Benchers in Convoca-
tion, which has been handed to us for inger-
tion, under an order to that effect.

Vithout doubt it will be read with interest,
not mevely because it containg in itself infor-
mation on matters of professional interest, and
is an evidence of the
ciety, but because it throws open to all who
care 1o know, what is the inner working of a
Soctety which hias so much power to advance
and maintain the welfare and present high
standing of the Bench and Barin this Province.

This order for the publication of the proceed-
ings in Convocation may also be looked upon
as aproper segquence from the elective system
which has lately been intreduced, that those
representatives to Osgoode Hall
be able to learn from an anthentic
‘g they do when they go there; and
¢ order for publication in this journal,
proper that it should be the medium for
the conveying this information to the profes-
sion, and the only medium, as being the only
exclusively legal publication in the Province.

EDINGS OF THE LAW SOCIETY.

at
av

tel

who send the
shouid
source

as to
it is

vitality of the Law So--

THE LAW REFORM COMMISSION.

Thomas Moss, Barrister-at-Law, of this city,
has been appointed an additional member of
the Law Reform Commission. It was objected
by some that there was too great a preponder-
ance of Common Law men on the Board,
as at first constituted. This objection, though
we must confess not to have been pressed with
the importance of it, can no longer be raised,
and so far as the recent appointment is con-
cerned, it cannot but be considered as a most
desirable one. Though a very young man,
Mr. Moss has attained a position at the Lquity
Bar, which is scarcely second to that of the
present leader of the Government of Ontario,
during whose auspices the appointment has
been made. What renders Mr. Moss peculiarly
fit for the duties required by the Commission
is, that he hag an intimate knowledge of both
Law and Equity, which few, if any, members
of the Bar possess in the same degree.

As a whole, the composition of the Com-
mission is excellent. Our only fear is that
the members, being all men full of business
of a pressing and engrossing nature, judicial
and professional, will scarcely be able to give
to the subjects of their labours that degree
of time and attention, which its importance
demands.

DECISIONS I’\" THE OFFICE OF THE
MASTER IN CHANCERY.

We propose to insert in our columns, from
time to time, decisions of the HMaster upon
questions of importance to the profession,
arising before hixa. One very obvious neces-
sity for this ix the desirability of securing
uniformity of practice in the offices of the
various Masters throughout the Province.

TUnder the old systern in England, when there
were half-a-score of Masters in ordinary of the
Court of Chancery, one of the great grievances
of the profession was that each Master had his
own practice. Each one, in the way of regu-
lating and conducting the business before him,
did that which seemed good in his own eyes.
To compare small things with great-— the
Masters acted the rdle of the Chancellors in
olden time, as set forth in the biting language
of Belden: “I‘o" law we have a measure, and
know what we have to trust to. Equity is
according to the conscience of him that is
Chancellor ; and as that is larger or narrower,
so is equity. ’Tis all one as if they should
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SecurITY FoR CosTs FROM FOREIGNERS WITHIN THE JURISDICTION,

make the standard for the measure of the
Chancellor’s foot. What an uncertain measure
would this be! One Chancellor has a long
foot, another a small foot, a third an indifferent
foot. It is the same thing with the Chancel-
lor’s consecience.” Tn this Province are some
twenty-four local Masters, and we think that
it will greatly further the maintenance of a
uniform practice to report the decisions made
in the head office by the Master at Toronto.

SECURITY FOR COSTS FROM FOREIGNERS
WITHIN THE JURISDICTION.
FIRST PAPER.

: The reason of the law requiring security for
costs is given by Alderson, B., in Barratt v.
Power, 9 Exch, 839, viz., that in the event
of judgment going against a person residing
abroad, he cannot be taken in execuiion under
the proeess of the court. Under the present
state of the law in this province this reason is
not applicable, as all process of a personal
nature for the enforcement of judgments is
quite abolished. Nevertheless, the practice
continues of requiring security for costs in all
cases of an absent plaintiff. With this branch
of the practice generally it is not our intention
now to deal, but with that particular part of
it merely, which is set out in the caption of
this article.

Tt was held by the late Sir John B. Robin-
80p, sitting in Chambers in 1855, that when a
plaintiff whose residence was in England came
out to this country merely for the purpose of
attending to the suit, and intending to return
when it was over, he must give security for
costs: Gill v. Hodgson, 1 Prac. R. 881, TIn
1863, this case was doubted by Mr. Justice
Adam Wilson, sitting in Chambers, and he
refused to be bound by it: Howkins v. Pat-
terson, 8 Prac. R. 262, 9 U.C.1.J. 8324. There
the true rale was held to be, that if a plaintiff
be actuaily a resident in the province at the
time of the application, and if he intend to
remain here until after trial or judgment in
the cause, then security should not be ordered.

This confiict of authority has not been pro-
nounced upon by the full court; and the
question arises, which case correctly repre-
sentg the law. This question we shall deal
with,—and to do so properly a short historical
review of the cases touching upon this branch
of practice had better be made. In the Eng-

lish Commoen Pleas it has always been held
that the court will not require the plaintiff to
give security for costs on account of his being
a foreigner, if he be actually in England;
Porrier v. Carter, 1 H. BL 106 (1789):
Jacobs v. Stevenson, 1 B. & P. 96 (1797);
Mavia v. Holl, 2 B. & P.236. In Ciragno v.
Hassan, 6 Taunt. 20, s. ¢. 1 Harsh. 421 (C. P.
1815), the court refused to order security
where the plaintiff was a foreigner about to
go abroad, but who was yet in the country.
This case was followed by the same court in
1819, in Anon. 8 Moo. 78, s. c¢. 8 Taunt. 737.
In the same year the court refused the order
even when the plaintiff, being a foreigner, was
absent from the country ; but it was shewn
that he resided in England four months in the
year: Durellv. Matheson, 8 Taunt. 711,

In 1840, the Court of Exchequer adopted
the practice of the Common Pleas, refusing to
order security in a case where the plaintiff
was a foreigner usually resident abroad, and
was out of the jurisdiction at the time the
suit was commenced, though within it when
the application was made: Darling v. Har-
man, 6 M., & W. 131, This case was followed
by the same court in 1852, when the prin- .
ciple was laid down that security for costs
should not be exacted from a foreigner unless
he be actually out of the jurisdiction: Tam-
bisco v. Pacifico, 7 Exch. 816. The court
here refused to follow (the leading case on
the other side of the question) Olivav. Jokn-
son, 5 B. & Ald. 908, decided in the @. B.
in 1822, where security was ordered: the
plaintiff there being a native of Canada, and
though then in Fnogland, yet having no per-
manent residence in that country.

The court of Common Pleas has been care-
ful to mark the distinction between the general
rule, that if the plaintiff being a subject is
not domiciled in England he will have to give
security ; and the case of a foreigner, whose
temporarary residence is sufficient to 'exempt
him from giving security: see Naylorv. Joseph,
10 Moo. 522 ; Mahonz v. Martine, 4 Moo, 3573
Chitty's Archb.,, 12th ed. 1415. The case of
GQurney v. Hey, 3 Dowl. 559, decided by
Williams, J., in 1885, appears to have been
the case of a British subject who was out of
the country at the time of the application :
see 9 U.C. L. J. 825. An exceptional case is
to be found among the decisions of the Corn-
mon Pleas, in 8¢ Leger v. Di Nuovo, 2 Sc. N.
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R. 587 (1841), where a foreigner, at the time
within the jurisdiction, was ordered to give
security, as it was sworn and not denied that
‘he bad no permanent residence in the country.
No cases were cited, and the decision seems
to be based on the special circamstances.

Of later cases, Drummond v. Tillinghast, .

16 Q.B. 740 (1851), recognizes Olivav. John-
-son, though being a case where the plaintiff
was a mariner as well as a foreigner, the
-decision proceeded upon special grounds. So
in Rylander v. Barnes, 6 H. & N. 509, the
plaintiff was a foreign saélor, and as he did
not swear that he intended to remain in the
country till the termination of the suit, but
merely that he was in the habit of remaining
in England for considerable periods, security

was ordered.
(70 be Continued.)
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_The following is a resumé of the proceedings
-of Convocation, during last Term, published
by order of the Benchers:

Monday, 20th November.— The application of
Hon. J. I Gray, for call to the Bar, was deferred
for want of notice. .

Ordered, that the second Thursday and Friday
in Michaelmas Term be examination days for
Scholarships.

Tuesday, 21st November.—The resignation of
Edward Blake, Esq., Q. C., was presented by Mr.
Morrison, and accepted.

Messrs. J. D. Armour, Crooks, C. S, Patterson,
McCarthy and McKenzie, were appointed Examin-
ing Committee for next Term.

Report of Examining Committee of this Term
adopted, '

Abstract of balance sheet laid on the table,

Mr. Treasurer reported the sale of Sterling
bonds, and deposit of proceeds in the Bank of
Toronto,

Hour of meeting of Convocation ordered to be
half-past ten in the forenoon.

Ordered, that a list of Attorneys and Solicitors
taking out certificates be delivered by the Secre-
“tary to the Solicitor of the Society by the first
day of January yearly, and any found practising
without certificates to be proceeded against,

Mr. Crooks was placed on the Legal Edueation
Committee, and Mr, Moss on Committee on Re-
ports, in the place of Mr. E. Blake.

A meeting of Benchers ordered to be had for
last Friday in this Term, for election of a Bencher
in the place of Mr, E. Blake.

Wednesday, 22nd November —Ordered, that the
Committees of Finance and Economy be consoli-
dated, and be called the Finance Committee, and
that three be a quorum.

Report of the Finanece Committee was brought
up, and ordered for consideration on Wednesday
next,

Priday, 24th November. — The intermediate
examinations for the third and fourth years were
held.

Convocation adjourned to 29th instant.

Wednesday, 29th November.~~Mer. Treasurer laid
on the table a rule of the Court of Queen’s Bench,
striking John Edward Stark off the roll of Attor-
neys, with eertificate of R. G, Dalton, Clerk of the
Crown, that he had.-been struck off, and an order
of the Court to transmit the rule to the Law
Society; when it was ordered that John Edward
Stark be suspended from practice at the Bar, and
certificates to that effect be sent to each of the
Superior Courts, and the County Court of Haldi-
mand, in which county he was practising,

Reports of the Committees on Legal Education
and Reports received, and ordered to be consi-
dered, as well as reports of Finance Committee,
at next meeting.

Ordered, that the Chairmen of the Committees
of Finance, Reports and Legal Education, be a
Special Committee to prepare any bill to be sub-
mitted to the Legislature, that may be necessary
to carry out all or any of the reports of the Com-
mitees of which they are Chairmen.

Ordered, that Mr. Molloy be paid fifty dollars
per annuz, in Heu of the fees which he lost by the
abolifion of lectures.

Convocation adjourned to Wednesday next.

Friday, 1st December—The Scholarship exami-
nations resulted as follows:

Fourth year......... <ee... None awarded.
Third year .......o.ovuse. Mr. Barker.
Becond year.......co.unn Mr. McMillan,
First year...o..oooiuvion Mr, Pepler.

Wednesday, 6th December.—Report of Finance
Committee was considered and adopted, buat not to
apply at present to Secretary and Sub-Treasurer.

Report of Library Committee was adopted.

Report of Committee on Reports was adopted,
subject to future action of Convocation as to parts
thereof.

A Bill to amend the Acts of the Law Society
was brought up, and ordered to be further consi-
dered by Mr. Treasuarer, aud reported by him on
Friday next.

Report of Committee on Legal Education was
adopted.

,
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Committee of Finance ordered to provide for a
complete and effective system of ventilation for
Library and Convocation-room.

Mr. B. H. Vidal was sallowed his terms while
absent in the army.

A resumé of the proceedings of Convocation,
signed by the Treasurer, ordered to be published
in the Canada Law Journal, afier each Term.

Messrs. Irving, Q. C.,, and F. Osler were ap-
poiated to audit the accounts of the current year.

Friday, 8th December.—Mr. Samuel H. Blake
was elected a Bencher in the room of Mr. ldward
Blake, resigned.

Messrs. Leith, Anderson aud Proudfoot were
appointed Examiners for 1872.

Mr. Crickmore was ordered to be paid one
hundred dollars for his services as Examiner this
Term, ’

A potition for an amended bill to the Legisla-
ture was adopted.

A draft of an amended bill was adopted, and
Mr., Treasurer requested to ask the Aftorney-
General to take charge of the same; and a Com-
mittee appointed to look after passage of bills.

Ordered, that an additional appropriation of
six hundred dollars be made in favour of the
Library Committee.

Messrs. S. H. Blake and M. C. Cameron were
placed on the Library Committee on Reports,
instead of Messrs, Crawford and McCarthy.

Mr. 8. I Blake was placed on the Library Com
mittee instead of Mr. M. C. Cameron,

The names of the several gentlemen called to
the bar, and admitted as attorneys and students
during the Term, appear officially as usual.

J. Himuvarp Cameron,
Lreasurer,
Osgoode Hall, Jan. 20, 1872,

LEGAL NOTES.

A Law Society has been formed for the
Province of Manitoba-—at least so says a
paper published there. The Officers, who
appear to be elective, are as follows:

President, Hon. Henry J. Clarke, Q. C,|
Attorney-General; Treasuver, P. M. Walker,

<

Beg.; Secretary, ¥W. B. Thibaudeau, Bsq.

(formerty of Ki ario).

Bain, ks, Chairman

D, M. Walleer, Bsq., and W, B. Thibaudeau,
Esq., English Examiners; Joseph Royal, Basg.,
and Joseph Dubue, Bsq., French Examiners.
The Society propose to establish a Library
without delay. We wish them every success.

Board of

The last Ontario Guazette states that a
commission has issued to the Judges of the
Superior Courts of Law and Equity, under
34 Victoria, capter 7 (Ontario), to report to.
the Legislative Assembly in respect of any
Bills, or petitions for Estate Bills, which may
be submitted to the House. We trust that
this wholesome provision of the Legislature
may have the effect of stopping such measures
as the Goodhue Bill and other like matters.
It is & pity this provision did not come.into

force before legislation so discreditable in prin-
ciple had taken place. There is still some

hope that it may be disallowed by the Go-
vernor-General. We should besorry to see the
act ventilated on an appeal to England from
our Court of Appeal, if the judgment there
should sustain that of the Court of Chancery.

Skilled witnesses are generally great bores.
It has been observed that medical men, as a
rule, are peculiarly grandiloquent, abounding
in resonant technicalitics and scientific mon-
strosities when placed in the witness-box.
We notice that an able medical witness, in an
English assize court, lately furnished the
opposite counsel with the burden of a telling
speech, by informing him that his client’s
“muscular contractibility responded readily
to the electro-galvanic influence.”

La Revue Critigue de Legislution et de
Jurisprudence du Canada.—This review has
been highly comwmended by legal writers in
Bngland, as being a very creditable produc-
tion, in which the subjects are well chosen,
and the articles carefully written. In judicial
language, we ‘‘concur.”

In giving the names of those gentlemen who
passed their first intermediate examination
in Michaelmas Term, we overlooked that of
Mr. D. E. McMillan, of Guelph, which should
have been included among the number.

By Tmperial statute 34-35 Vie. cap. 112,
children under fourteen, and without proper
guardianship, may, under certain circum-
stances, be sent by the court to an industrial
cchool.  We understand some such, or rather
a more extended act is to be applied for during
the next session of the Ontario Parliament, in
connection with the Boys’ and Girls' Home.
It is becoming impossible properly to deal with
vagrant children, so as to cause them to grow
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up with a prospect of leading useful lives. A
compulsory power of detention in charitable
institutions seems to be wanted.

An English statute, which came into force
last November, provides for ecriminals being
photographed in prison, and for the distribu-
tion of such photographs, with a view to facili-
tate identification, and thereby prevent crime.

It is perhaps not generally known among
the profession in this country, that the late
Mr. Justice Norman, acting Chief Justice at
Calcutta, who came to a tragic end, having been
assassinated by one of the natives, was the

author of the well.known treatise on Patents, |

and was at one time a reporter in the English
Exchequer, in conjunction with Mr. Hurlstoue.
These reports are sometimes erroneously cited
as ‘““Exchequer, New Series,” and are unfor-
tunately so lettered on the back of the copy
in Osgoode Hall library.

The English Law Journal, referring to the
late case of Johnson v. Emerson & Sparrow,
40 L. J. N. 8. Exch. 201, says: “We believe
no case will be found in the books, occupying
greater space.”” The length is occasioned by
the elaborate judgments upon the question
whether or not the defendants were guilty of
maliciously procuring the plaintiff to be adju-
dicated a bankrupt. The court was equally
divided. One judgment was withdrawn, and
the case goes to the Bxchequer Chamber. As
to the mere length of the report, we think the
Law Journal will find that it is surpassed by
the Admiralty case of Danda end Hirwce
Booty, L. R. 1 A. & K. 109. The Exchequer
case is reported in L. R. 6 Exch. p. 829, and
there occupies 74 pages: the Admiralty case
was argued by 87 counsel, representing dif-
ferent interests, and fills 150 pages. True, it
may be said of this latter case that it is really a
consolidation of several cases.

We observe that the Supreme Court of
Pennsylvania has suspended an attorney re.
jolcing in the name “J. Charles Dickens,” by
reason of his attempting fo intoxicate his
opponent, in order to take an advantage of
him, ‘“until the offence should be thoroughly
purged.” The unprofessional singularity of
the misconduct, and the mysterious duration
of the term of punishment, are alike provoca-
tive of profound amazement.

THE REPORTERS AND TEXT WRITERS.

An industrious writer for the American
Law Review has extracted from the judg-
ments and sayings of eminent Judges, and
other authorities, the sayings expresssd by
them with reference to the Reporters and
Text Writers to whom they refer. This com-
pilation cannot fail to be of interest to those
who are in the daily habit of using these
books. We copy the collection in full, and
may hereafter add some notes of our own on
the same subject :

ABporT ON SmirriNg, 542 note w, 11th ed.
In the preface of this edition the late Mr, Jus-
tice Shee wrote: “ With the exception of one
passage (note p, 78) composed by the author, and
one, the only one of his composition which the
editor had ventured to alter, to be speedily re-
stored by him, in submission to the opinion of
the Court of Queern’s Bench (note w, 542), he is
not aware that the law, as laid down by Lord
Tenterden, or offered in any edition of this work
to the acceptance of the profession, has been au-
thoritatively questioned.”

Appisox ox ConTrACTS.~—“ An able book.,'—
Parke B. in Ellen v. Topp, 15 Jur, 452, )

* AMos AND FERARD oN FixTURES.—“ An excellent
book.”-—Lord Campbell, C. J., in Mortin v, Roe,
7 EL & Bl 247.

Axaonn oN WaTErcoURSES. — ‘A very able
treatise.”—Lord Wensleydale in Chasemore v,
Richards, 1 Flouse of Lords Cases, 383,

Axcrporp’s CrRiMrvaL Prespivg Axp Evinexeg, —
The third edition swarms with errors, the work
of an anonymous editor. They were carefully
expunged in the fourth edition, which was edited
by John Jervis, Esq., late Lord Chief Justice of
the Court of Common Pleas.

“Precedents by persons who are deceased are
had recourse to as a sort of authority, and no
doubt they are justly entitled to it; but in this
particular case, with all the respect I feel for Mr,
Archbold and Mr, Jervis, I find that the two
precedents differ, and I think the best course to
adopt is not to pronounce an opinion upon them,
but to look at the words of the Act.”—Coleridge,
J., in The King v. Kendrick, 8 Neville & Man-
ning, 407 (1835).

In Reging v. Webh, Tomnle & Mew, C. C. 28,
it was said at the bar that Lrehbold’s forms have
not received any public approbation, nor are they
to be considered as law, Pollock, C. B,, in answer,
observed: “ Generally speaking, Mr. Archbold’s
publications are remarkable for their accuracy,
and I know no person who has contributed more
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to the professibn, by his great diligence and learn-
ing.”  But in Regina v. fon, 2 Denison C. C. 488,
when the eleventh edition of Archbold’s Criminal
Pleading, by Welsby, was cited, the same learned
judge said that Mr. Welsby was “not yet an
authority.”

Arxyng’s RerorTs.—Mr. Justice Buller says:
¢This case is miserably reported in the printed
book ; and it was the misfortuhe of Lord Hard-
wicke, and of the public in general, to have many
of his determinations published in an incorrect
and slovenly way; and perhaps, even he himself,
by being very diffuse, has laid a foundation for
doubits which otherwise would never have ex-
isted.”— Buller, J.) in Lickbarrow . Mason, 6
East, 29, 1 Smith L. C. 739, 6thed. See Holland
v, Holland, 20 L. T. N. 8. 59.

Bacox’s Asripement,—“It is well known that
Bacon’s Abridgment was compiled from the MS.
of Chief Baron Gilbert.”—Per Blackburn, J., in
The Queen v, Ritson, L. R. C. C. 204. The title
““Leases” is generally considered to be the best
of the many valuable expositions of the law in
this work., Mr. Justice Coleridge speaks of it as
“ admirable,” in his edition of Blackstone’s Com-
mentaries, Vol. I, p. 820, note 13.

Batrow (Hewry).—Treatise of Equity. Lon-
don, 1737 Henry Ballow is the reputed author
of this excellent old work, Of the late editions,
Mr. Justice Sharswood observed that it has be-
come ““as has been well remarked, ‘a rivulet of
text meandering through a wilderness of notes.” ”
60 Penn, State, 227.

Barxarprsron.—“ Is not a reporter to be relied
on in all cases.”—Stunart, V. C., Holland ». Hol-
land, 20 1.. T. N. 8. 59.

BARNEWALL AND ALDERSON'S RErorTs.—In a ve-
cent case, the reference to which is mislaid, the
late Baron Alderson remarked that he was not
responsible for the first part of the first volume.
It was reported by Selwyn and Barnewall,

Barves's Nores,—“ Much indifferent Jaw is to
be found in Barnes's Notes.”—Pollock, C. B,, in
Williams v, Holmes, 22 L. J. Exch, 284,

Buox’s Meproar Joriseruveycr—“This is a work
of high reputation, but we eannot regard its state-
ments as evidence,"—Phillips v. Allen, 2 Allen
4586.

Brst ox Evipexce, — Mr, Justice Willes, in
Regina v. Briggs, Dearsly & Bell C. C. 102, charac-
terized this as one of the best books on our laws,
And Stuart, V. C,, in Marritt v. The Anchor Re-
versionary Co., 8 Jur, N. 8, 52, pronounced it “a
very remarkable book.” See also the observa-

tions of Willes, J., in Hollingham v. Head, 4 C. B.

N. 8. 891, and in Ex parte Fernandez, 10 C, B.
N, 8. 40.

BrLickBURN oN THE CONTRACT OF SALE.— An-
other authority referred to entitled to great
respect.”—DBramwell, B., in Chinery v. Viall, 5
H. & N. 294, '

Bracron.—Designated by Sir William Jones,
“ the best of our juridical classics.”
Bailments, 75.

Brookr’s AsrmeMeNT,— High authority.”—
Kelly, C. B, in Martin v. Woods, 38 L.J. Q. B.
86. As reported in L R. 4 Q. B. 805, “ Great
authority.”

Treatise on

Burw’s Justice~—In Regina v. Williams, Tem-
ple & Mew C. C.241, a warrant issued by justices
of the peace was held to be bad. Maule, J., ob-
served: “ They follow the form in Burn’s Justice ;
but it is not the firet form in that work which
has been objected to, and decided to be wrong.”

CawpeELl’s Reports.—In a very recent case,
Lord Cranworth, L. C. observes: ¢ Although
that was merely a dictum in a nist prius case, yet
on all accasions I have found on looking at the
reports, by the late Lord Campbell, of Lord Ellen-
borough’s decisions, that they really do, in the
fewest possible words, lay down the law, very
often more distinctly and more accurately than
it is to be found in many lengthened reports;
and what is so laid down has been subsequently
recognized as giving a true view of the law as
applied to the facts of the case.” Williams v.
Bayley, L. R. 1 H. L. 213.

CARRINGTON AND PAvnE, ANp “EspINassE’s RE-
rorrs.—Of these two reporters, Blackburn, J.,
said: ‘ Neither reporter has such a character for-
intelligence and accuracy as to make it at all cer-
tain that the facts are correctly stated, or that
the opinion of the judge was rightly understood.”
Redhead v. Midland Railway Company, 8 Best &
Smith, 401; 9 Best & Smith, 531; L. R. 4 Q, B.
388. See 'EsrivNassk.

Carrer’'s Rerorts. ~—In  Pennoyer v. Brace,
Comberbach, 441, Lord Holt diselaimed all know-
ledge of “that Carter,” and would not allow his
authority. 4 C. B. 592 note.

Cnarner’s OrintoNs oF Ewmivent Lawvers.
Forsyra's Cases AND OpINIONS ON CONSTITUTIONAL
Law.—In Phillips v. Eyre, 40 L. J. N. 8. Q. B.
28, the Court of Exchequer Chamber allowed
these works to be referred to as part of the
argument of coupsel, but not as possessing any
authority. P. 29 n. (1).

Crrrry’s ArcuBorp’s Praorice or tae Courr oF
QuezN’s Bexca i PersoNar, Acrions anp Eszer-
ueNT,—* There is an admirable book,—Mr. Pren-
tice’s edition of Chitty’s Archbold’s Practice,—~
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a most useful book,—one of the best books ever
written.”—Martin, B., in Anadrews v. Saunderson.
3 Jur. N, 8. 118, 119.

Coxw's Fovmra Instroure, - Holt said the
Fourth Institute had not my Lord Coke’s last
hand; the judges have not allowed that so much
as the other parts; though the Second Institute
be a posthumous work, yet it is more perfect.”—
Rey v. Pain, Holt, 295.

Coxr’s Ruports.—Mr. Justice Putnam thus ex-
pressed his opinion of Coke’s style of reporting:
“There was no necessity for the court to have
decided the various matters which were resolved
in the case; but if the readings and resolutions
which we find in Lord Coke’s Reports, which
were not necessary for the decision of the par-
ticular case, were struck out, an immense proporﬁ
tion of the common law there digested and clearly
stated would be lost, unless with infinite labor
it should be collected from the Year Books and
other black-letter authorities. The extra-judicial
opinions of Lord Coke contain more of the com-
mon law than is to be found in the writings of
any other reporter before or since his time. His
mode of reporting, however, should be considered
as the exception to the general rule, rather than
the one which should be adopted at this day.
Ariold v. Arnold, 17 Pick. 9, 10. And Lord
Mansfield remarked of The Reports: * My Lord
Coke was very fond of multiplying precedents
and authorities; and, in order to illustrate his
subject, was apt, besides such authorities as were
strictly applicable, to cite others, not applicable
to the question under judicial consideration.”
Rex. v. Cowle, 2 Burr, 858, See also Sugden on
Powers, p. 22 note, Tth ed.

Lord Coke himself thus states * the method the
reporter doth use:” “I challenge that which of
right is due to every reporter, that is, to reduce
the saum and effect of all to such a method as,
upon consideration had of all the arguments, the
reporter himself thinketh to be fittest and clearest
or the right understanding of the true reasons,
and causes of the propositions and resolutions of
Jhe case in question.” Calvin's Case, 7 Rep 4 a.

ComserBacn’s anp CartHEW's Rurorrs. —In
Dyer v. Best, 4 H. & C., 194 note, Pollock, C. B,,
referred to Clarke’s Bibliotheca Legum, §55,
where the authority of these reporters is im.
pugned. Lord Denman, C. J., also has said:
“Comberbach is very far indeed from being a
reporter to whose doubt any importance should
be attached. I remember hearing Lord Kenyon
say so, very early in my professional career. Lord
Erskine, then at the bar, founded an argument
upon the remark of Lord Kenyon, He admitted

its truth, but said that a sentence or two in the
report which he then used were on that account
of great weight, as they must bave been really
delivered by the court; for, he said; they eon-
tained something like sense, and therefore could
not be Comberbach’s own.” Newton's Case, 18
Q. B. 726 and note. ‘

Dicxpss’s Reronts.—*“ It is "scarcely necessary
to notice this case. The accuracy of Dickens's
Reports is not to be relied upon, and this case is
a remarkable instance of their inaccuracy.”—
Stuart, V. O, in Holland v, Holland, 20 L. T,
N. 8. 59.

Drgrsr, Tae.— The opinions of the great law-
yers coilected in the Digest afford us very great
assistance in tracing out any question of doubtful
principle; but they do not bind us.” —Blackburn
J.,delivering the considered judgment of the Court
of Exchequer Chamber in Appleby v. Myers, L. R.

+ 2 C.P. 660, .

Dyee axp Lorp Ravmoxp.—* There are a good
many cases in the time between Dyer and Lord
Raymond (1621-1694), (which may properly be
called the middle age of the law) in respect to
which one hardly knows what to say. They have
been doubted and denied, and then again sup-
ported and qualified; and in some instances there
is a string of cases each way, so that it is dificult
to say which is the best authority.”—Judge Story.
Letter to Simon Greenleaf, Esq., 1819,
Life and Letters, Vol, T, 828,

*Esprvasse’s Rerorrs.—In Small v. Nairne, 13
Q. B. 844, Lord Denman said: “I am tempted to
remark for the benefit of the profession, that
Tispinasse’s Reports, in days nearer their own
time, when their want of accuracy way better
known than it is now, were never quoted without
doubt and hesitation; and a special reason was
often given as an apology for eiting that particu-
lar case, Now they are often cited ag if counsel
thought them of equal authority with Lord Coke’s
Reports.”  This remark is quoted by Coleridge,
J., in Wenman ». Mackenzie 5 Tl & BL 453,
See Carringron and Pavxe.

Story’s

Gare oN EaspmeNts.—“A very excellent book,”
said Lord Campbell, C. J., in Renshaw v. Bean,
18 Q. B, 124. ** An excellent treatise,” said Lord
Wensleydale, in Rowbotham v. Wilson, 8 House
of Lords Cases, 359, ¢ A work of much ability,”
says that first class authority, the sixth edition
of Saunders’s Reports, 2 Saund. 400 «.

GreeNLeEsr oN Evipence~The first volume
“ig to be regarded rather as a discussion and
statement of the grounds and principles of proof in
general than as a detail of the rules of evidence.”
—Shaw, C. J., in Commenwealthv. York, 9 Met. 106.
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Harw’s Preas or tue Crown.—Very soon after
the first edition of his Reports was published in
1763, Mr. Justice Foster retracted what he had
said in that edition respecting Lord Hale’s inac-
curacy. See p. xxxil of the 8rd ed. See also
per Monahan, Attorney-General, arguendo in
Regina v, Mitchell, 3 Cox C. C. 11%.

“ Every one who relies upon Lord Hale should
remember, 1st. That he corrected his MSS. only
to the twenty-seventh chapter; 2ndly. That Lord
Hale, ‘ not having always had leisure to consult
the books themselves, had frequently copied from
the misprinted quotations in the margin of Lord
Coke’s third volume of his Institutes; which also
clearly shows that he had relied on Lord Coke’s
statements themselves. See the preface to Hale's
Pleas of the Crown, pp- xi, xii.” 2 Russell on
Crimes, 182 note, 4th ed.

It may be observed that writers subsequent to
Lord Hale have stated absolutely many things
which he delivered under various degrees of
agsent and modification of doubt., They have
omitted such expressions as “ but this is but hear-
say,” “it might be a question,” ‘it seemeth,”
* sed tamen queere,”  queere de hoc,” etc. - It has
been well said that these are “by no means
arbitrary words, without much meaning; but are
inserted with the utmost deliberation apd judg-
ment.” A recent author adds: “These ancient
writers advanced timidly over such slippery
ways a8 those of the common law; but by sup-
pressing their misgivings and rushing’in where
they trod with alarm, an easy passage has been
opened by their successors over the legal Alps.”
Amog’s Ruins of Time, p. €.

Haumoxp ox Parties 10 AcTIONs,—“ Anm ex-
tremely able work.”—Martin, B., in Fairlie v.
Fenton, L. R, 5 Exch. 171,

Hamuonp’s TreATISE ON THE Law or Nist Privs.
—“An admirable work on the subject of torts.”
—~—Martin, B, in Oollins v. Cave, 4 H, & N. 234,

Hawzxiv's Przas or e CrowN.—* A work of
high authority, and a writer that never was sup-
posed to have taken too favourable aview to those
prosecuted.”—Perrin, J., in Regina v. O Connell,
1 Cox C. C. 378. )

*“Hale and Hawkins are justly regarded, not
as respectable compilers, but as standard authori-
ties.”—Gaston, J., in The State v. Johnson, 1
Iredell, 363.

JarMaN ox Winis.—An “eminent writer,’-——
Erle, C. J., in Roddy v. Fifzgerald, 6 House of
Lords Cases, 823. A ‘““valuable work.”-—Bovill,
C. J.,delivering the considered judgment in Brad-
ley v, Cartwright, L. R. 2 C. P. 521.

Jonnsoy’s Rerorts, — Williams, C. J., says:
“The decisions which are found in Johnson’s Re-
ports have always come to us with a weight of
authority to which the learning, talents, and ex-
alted legal character of the learned justices who
composed the court so justly entitled them.”—
Tves v. Hulet, 12 Vermont, 335.

Keprw's Rerorrs.~—“ It must be admitted that
Keble is of no high repute as an accurate reporter;
and the court would be slow to act on a case in
that book, if it were unsupported by others,
With respect to the authority of Keble, we can-
not refrain from referring to the highly valuable
and interesting work of Mr. J. W, Wallace, The
Reporters, 207, 208, 3rd ed., from which it ap-
pears that more is to be said of this reporter as a
‘ tolerable historian of the law, than from the
remarks made upon him from time to time might
have been supposed.”—Williams, J., delivering
the judgment in Farrell v. Hilditch, 6 C. B. N. 8.
853, 8535.

Lord Mansfield justly observed on one occa-
gion: ““Itis objected that the books (Keble’s and
Freeman’s Reports) are of no authority ; but if
both the reporters were the worst that ever re-
ported, if substantially they reported a case in
the same way, it is demonstration of the truth of
what they report, or they could not agree.”—
Rex v, Genge, 1 Cowp. 16.

Kzeryne's Reporrs.—*“ A book of high authori-
ty.”—2 Russell on Crimes, 244, 4th ed.

“That is a book which can never be referred
to without reprobating the course which appears
there to have been taken, of judges and Crown
counsel meeting together to settle, revise, and
rale beforehand the points of the trial; and we
must not forget that the book was edited by
Lord Holt, and the preface written by him.”—
Fitzgerald, J., in Mulecaky v. The Queen, Irish
Rep. 1 Com. Law, 64.

Law Trmzs Rerorrs.—“ It is but right to say
that, .considering the celerity with which these
Reports are published, they are very creditable
productions.”—Preface to the fourth edition of
Russell on Crimes.

Levivz' Reports,—Lord Tenterden: ¢ Levinz .
is a better authority than Keble.” Rex v, Rus.
sell, 1 Moody C. C. 363. Lord Mansfield, 5 Burr.
2781, and Lord Kenyon, 83 T. R. 17, expressed
the same opinion, “which indeed,” writes Mr.
Wallace, ““is not to say a great deal.” The Re-
porters, 206, 3d ed.

MacaracHLAN oN THE LaAw or MercHANT SHIp-
piNng.—“ An excellent, able, and well-written
work.”—Cockburn, C. J., in Castrigue v. Imrie,
Exch. Ch. 30th November, 1860. “ An acquisi-
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‘tion to legal literature.”—Williams, J., in Mait-
land v, Graham, C. B, 14th November, 1860.

Mopery Rrports.—** The Modern Reports are.

& very loose compilation.” Blackburn, J., in
Regina v. Allen, 8 Jur. N. 8. 231. “The book
called ¢ The Modern Reports’ is not of very high
authority.”—Best Ev. 745, 4th ed.

Movzry Rerorts, Vor. VII.—* As to the de-
# gree of authority to be ascribed to this volume,
vhere ig & very great disitinction to be made be-
tween the first edition and the last. The former
appeared in a most imperfect state, and fully
deserved the censures which it received from the
lawyers of the period. The last edition, revised
from the authentic manuscripts, appeared in 1796,
“under the supervision of Mr. Leach, and has
always enjoyed a high authority.”—Law Maga-
zine and Law Review, November, 1863, p. 189,

Mopxry Ruports, Vor. VIIL—“Notoriously
inaccurate and of no authority.”—Bayley, J,, in
The King v. Willigms, 3 M. & R. 405.

Mopery Rerorts, Vou. 1X.—“ The ninth Mod-
ern is worse than the tenth.”—Littledale, J., in
Doe v, Asby, 10 Ad. & EL 73, “ A case in 9
Mod. with respect to which I may say that there
are no reports upon which less reliance can be
placed.”—Dr. Lushington, Jn the Goods of C.
Spitty, 16 Jur. 92.

Moviry Rerorrs, Vor. XIL—“Not a book of
any authority.”—DBuller, J., in T%he King v. Lyme
fiegis, 1 Dougl. 83, XKent, J., in Zhe People v,
Guernsey, 3 Johms. Cas. 266. “ A book of no
suthority and very small repute, published by an
anonymous reporter.”—Bavage, C. J., in Kl
worth v, Thompson, 18 Wend. 653.

Moorr (Siz Fraxcrs) Reports.—“Moore is &
very accurate reporter,”—Lord Ellenborough in
Whitbread v. Jenney, 2 J. P. Smith, 126.

Nov's Rerorts.—*“1In the first place it is to be
observed, that Noy’s Reportsare of no credit; they
being, according to Mr. Hargrave, only loose
notes, compiled from his papers, by Serjeant
Size, and imposed upon the world as genuine,
But the case itself is golitary and anomalous, and
cannot be law.—XKent, C. J. in ZWllitson v, Chee-
tham, 2 Johns. 72.

OrteANT oN Horses,—‘ An excellent work.,”—
Willes, J., in Howard v. Sheward, L. R. 2 C. P,
151,

Orroras. Dirrovatiz vE LA MEr.—* The work
of a French naval officer, but of which a jurist
might be proud.”—Willes, J., in Lloyd v. Guibert,
35 L.J.N. 8. (Q.B.) 79,

Presr  Wriiiaus's Rrporrs.—The edition by
Messrs, Morris, Lowndes, and Randall is an “ ex-

cellent edition.”—Lord Brougham, 8 House of
Lords Cases, 130.

Purrries oy InsuraNop.—‘“I take Phillips on
Insurance to be a masterly book.”—ZErle, C, J.,
in Carr v. Moniefiore, 5 Best & Smith, 430, “A
very able and learned work.,”—Willes, J., in
lonides v, The Universal Marine Insurance Co,
10 Jur. N, 8, 21, 22.

Porurer, Trearisk ox THE Law oF CoNTRACTS,
—“1t is remarkable for the accuracy of the prin-
ciples contained in ik, the perspicnity of its ar-
rangemwent, and the elegance of its style—TLord
Tenterden, Preface to his Treatise on Shipping.

Rayxowp (Rosurr, Lorp) Rerorrs.—Fifth edi-
tion, by C. J. Gale, Vol 1., 8vo. pp. 568, London,
1832, “ An excellent edition.”—1 Smith L. C.
269, 6th London ed.

“A case reported by Lord Raymond himself,
and therefore an authentic report.”’—3Blackburn,
J., in Winsor v. The Queen, 1. R. 1 Q. B, 518,

Russrrr o Crives, p. GreAvEes.—“ The edi-
tor of Russell on Crimes is known as’a gentleman
of great learning, ability, and research.,”—Pol-
lock, C. B., in Regina v. Curgerwen, L. R. 1 C. C. 8.

Sarxrp’s Rerorts, Vol. JIL — “The third
volume of Salkeld has always been considered
apocryphal.”—Willes, d., in Zlderton v. Castrique,
14 C. B. N, 8.106. 1 Smith, L. C. 56, 5th Lon-
don ed. Parsouns, C. J., 8 Mass, 258,

Savnpers’ RErorts, ED. Winnrams,—Martin, B.;
“The omission of a case from such a book throws,
in my opinion, great doubt upon its authority.”
Dyer ». Best, 35 L. J. N. 8. Exch. p. 106; L. R,
1 Exch. 156,

Srpewiok oN Damaers.—* A most able work.”
—Ceclturrn, C. J., in Engell v. Fitch, L. R. 8
Q. B ‘

Suowzr’s Rerorye,—“ A doubtful reporter.”—
Lord Abinger, €. B, in Sunbolf v. Alford, 3 M.
& W, 253,

Siperriy’s Rrrorrs, Kusie's Reports. —In
Lowe v, Joliffe, 1 W. BL. 866 (1768), Lord Mans-
field, C. J. is reported to have declared on a trial
at bar, that the court “did not then sit there
to take its rules of evidence from Siderfin’ and
Keble;” whose reports begin about a century
before the time when he was speaking., Best
Ev. sec. 109, oth ed.

Surre’s Leapive Casps. — Sir Fitzroy Kelly
observed, arguendo, in the House of Lords, “ that
he believed that there was not an error to be
found in the notes from beginning to end,”’— Na-
tional Exchange Company of Glasgow v. Dick, 2
Macqueen, 114, note (1855).
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Tap Reporters AnD Texrt WrRITERS.

Surmirs MERCANTILE Law.—“ A text-book of
very great value.”—-Byles, J., in Leverson v. Lane,
13 C. B. N. 8. 284,

Srarxir’s Crmvminar Prrspive.— This book is
cited as direct anthority in England.—Regina 2.
Drury, 8 Cox, C. C. 546; 18L. J. N, 8. (M. C.)
198 (1849). ‘

Srare Trisrs,.—The cases in the State Trialg
before the Revolution, 1888, on the law of evi-
dence, are of no authority.—Lord Campbell, C. J,,
in Regina v. Seaife, 2 Denison, C. C. 283, Wilde,
J., in Cooley v. Novion, 4 Cush. 98,

Sravxrorpr’s Boox on PrurocaTive.—“This
book (as well as his Treatise on Pleas of the
Crown, which is often cited in’the text of Lord
Coke's Reports), is a work of considerable au-
thority. 1 cite it ag an evidence of what in his
time was the opinion of the profession on the
subject.”—Pigott, C. B. in Repina v. Toole, 11
Cox C. C, 18.

Tavnrox’s Rerorts, Vor. VIII ——“ Parke, B,,
has frequently observed of late that the 8th Taun-
ton is but of doubtful authority, as the cases were
notreported by Mr. Taunton himself.”—Reporter’s
note, 9 Exch. 347. “Is an apocryphal anthority,
It was made up from Mr. Justice Taunton’s notes,
and was not revised by him.”—Parke, B., in Had-
ley v. Baxendale, 93 L. J. Exch, 180. 18 Jur,
358; see 6 Best & Smith, 444,

Termes pE na Ley. —The first edition was
printed in 1563. Inmdibus Richardi Tottelll, A
book said by Mr. Justice Bayley to be “of great
antiquity and accuraey.”—Hewlins v. Shippam,
5 B. & C. 229.

Text Wrirses.—“No additional weightisgiven
to decisions by the insertion of the doctrine there-
of in legsal treatises, however eminent may be
their authors.” — Fullams v. West Brookfield, 8
Allen, 7.

Tion's Pracrice—“This is a book of a very
superior kind. It is a work in which the author
has treated the subject in a scientific and masterly
manner, and has illustrated and explained upon
clear principles those rules of practice, which, in
most other works of this nature, appear to be a
collection of a mere positive and arbitravy institu-
tion.’—Mr, Serjeant Williams, 1 Saund. 818 b,
6th ed, This book is cited in the courts, not
merely as a standard text-book, but almost as an
authority, on account of its uurivalled accuracy.

Vextris's Rerorrs.—* This case is a mistake,
The reporter was then a young man,”—Denison,
J.,in Wilson v. Greaves, 1 Burr. 244,

Vmxer’s Apripexest.—* A work of stupendous
labor and research,” Mr, Hargrave styles it “an

immense body of law and equity, and worthy,
notwithstanding all its defects and” inaccuracies,
of forming a necessary part of every lawyer’s
library.” Co. Litt. 9 a in notes.

Warrsce (Joumy Wintiam), —The Reporters,
Chronologically Arranged, with occasional Re-
marks on their Respective Merits, 3rd ed. 8vo..
18585, ““A work remarkable for learned resea rch.”
—Erle, C. J, in delivering the considered judg-
ment of the court in the great case of Hennedy v.
Broun,18 C. B, N. 8, 728.

“ Wenrworti's Preaper is a book of no au-
thority; it is a collection of very vicious pre
cedents.”—Lord Abinger, C. B, in Sunbolf v.
Alford, 3 M. & W. 251. And again at p. 253 :
‘ As to the supposed authority of Wentworth, it
is really no authority whatever. Mr. Wentworth
was not a reporter; his is a vast collection of
pleadings, obtained from Mr. Lawes and one or
two other gentlemen, which he threw together,
and which I have found in a very long career of
professional life to be in a great measure ex-
tremely incorrect; and it cannot be assumed that
there is the least authority to be derived from
his statement.”

Wicram's Examivation or tHE Rures oF Law
RESPECTING THE ADMIssioN oF ExrriNsic EvipeNcE
IN AID OF THE INTERPRETATION OF WiLis—“ An
admirable work very well worthy of the atten-
tion and study of every student of the law.’—
Lord Wensleydale in Wes¢ v. Lawday, 11 House
of Lords Cases, 388,

Wittiams on Execorors.—* A valuable work.”
—Blackburn, J., in Fleet v. Perrins, L. R. 3 Q.
B. p42.

Yrar Boons.— Lord Chief Justice Gibbs used
to say that he could get authorities in the Year
Books for any side in any thing”.—Lord Lynd-
hurst, Lord Chancellor, in Gray v. The Queen, 11
Clark & Finnelly, 441.

« It is much to be regretted,” writes Mr. Rawle,
“that somepatientindustryhasnot as yet achieved
a tranglation of the Year Books, as they are, even
at this late day, not unfrequently quoted, and not
always with entire accuracy, and any one who.
has sought to trace in them a principle to its
foundation, will be struck with the apparent
contrarieties which they present, which would
doubtless be to some extent explained could the
contents of these volumes be presented in a more-
familiar shape.” Covenants for Title, 207 note,
3rd ed.



January, 187" 1

LAW JOURNAL

I\EW RULES OF THE COURT OF ERROR AND APPE AL,

NEW RULES OF THE COURT OF ERROR
"AND APPEAL.

‘We publish the General Rules and Orders
of the Court of Error and Appeal, promul
gated Sth September last. They are to be
found in a recent number of the Chancery
Reports, but, curiously enough, the assistant
librarian at Osgoode Hall had not until a short
time ago been made acquainted with the fact
that such rules were in existence. Many of
the profession also may bLe benefited by some
enlightenment on this subject, even at this
late day. They ave as follows:

Gexerar. Rures axp OrpERS,
1.—Upon, frowm, and after this date, all Rules
heretofore made, and now in foree, regulating the
practice and proceedings in civil cases in this
Court, are annulled; and the following Rules,

made under the authority of the Consolidated .

Statute of Upper Canada, chapter thirteen, sec-
tion sixty-four, are substituted for the same,

2.—That, unless otherwise specially ordered,
the security to be given in all cases of Krror and
Appeal, shall be personal, and by bond, and may
be in the form given in the Rule numbered seven,
and shall be filed in the office of the Clerk of #he
Court appealed from, in Toronto.

8.—That the security required by the Consoli-
dated Statute of Upper Canada, chapter thirteen,
section fifteen, shall be by bond to the respondent
or respondents in the sam of four hundved dollars;
such bond to be executed by the appellant or
appellants, or one or more of them, and by two
sutficient sureties (except in special cases, such as
absence from the Province, lunacy of the appel-
lant, or other cases of similar difficulty, to be
established by affidavit to the satisfaction of the
Court appealed from, or a Judge thereof; when
an additional surety, in place of the appellant,
may be received, by Rule or Order of such Court
or Judge); and the condition of the bond shall
be to the effect, that the appellant or appellants
shall and will effectually prosecute his or their
appeal, and pay such costs and damages as shall
be awarded in case the judgment or decree ap.
pealed from shall be affirmed or in part affirmed,

4.—That when the judgment to be appealed
from directs the payment of money, and the
appellant desires to stay the execution theveof
then the bond shall be in double the amount of
such judgment; unless the same shall be in debt
on bond for a penal sum, or upon a warrant of
attorney, or cognovit actionem, or otherwise,
exceeding the sum really due, in which case the
bongd shall be only in double the true debt, and
costs; and the amount so recovered, and of such

|

|

true debt and costs, shall be stated in the condi-
tion, or recital to the condition of the bond, im-
mediately after the statement of the nature of the
action; and the condition shall be to the effect
that the appellant shall éffectually prosecute such
appeal, and if the judgment appealed from, or
any paci thereof, shall be affirmed, shall pay the
amount directed to be paid by such judgment, or
the part of such amount ag to which sach judg-
ment shall be affirmed, if it be affirmed only in
part, and all damages which shall be awarded
against the appellant in the sppeal; provided
always that, in cases where the security to be
given shall be in a sum above two thousand
dollars, it shall be in the diseretion of the Court
appealed from, or of a Judge thereof, to allow
security to be given by a larger number of sure-
ties, apportioning the amount among them as shall
appear reasonable; and provided further, that,
where the amount by the judgment directed to
be paid exceeds ten thousand dollars, it shall be
in the discvetion of snch Court or Judge to allow
security to be given for such amount less than
double, as shall appear reasonable.

5.—That when the judgment appealed from
shall be in an action of ejectment, the security
required by the last preceding Rule shall be taken
in double the yearly value of the property in ques-
tion; and in cases where the matber in question
shall relate to the taking of any annual or other
rent cugbomary, or other duty or fee, or any other
such like demand of a general and public nature
affecting future rights, the amount in which such
security shall be taken, in addition to the seeurity
required for costs, shall be fixed by order of the
Court appealed from, or a Judge thereof.

6,—That in all other cases falling within any or
either of the excentions contained in the sixteenth
section of the said staiute, chapter thirteen, the
security shall be personal and by bond, and the
condition shall be made suitable to the circum-
stances, and shall, as well as the bond and the
recitals and eonditions required under the Rules
numbered four and five, contain such further
and other conditions as shall be directed by any
special order in that behalf made by the Court
appealed from, or by a Judge thereof.

1.—The bond may be in the following form, to
De varied as occasion may require, under any of
the foregoing Rules:

Know all men by these presents, that we (nam-
ing all the obligors, with their places of residence
and additions), are _]omtly and severally held and
firmly bound unto (naming the obligees, “with their
places of residence and 'lddlthUS) in the penal
sum of dollars, for which payment, well

and truly to be made, we bind curselves, and each
of us by himgelf, our and each of our heirs, exe-
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cutors and administrators, respectively, firmly by
these presents.

Witness our respective hands and seals, the
day of ——— in the year of our Lord, 18—,

Whereas the (appellant) complains, that in the
giving of judgment in a certain suit in Her
Majesty’s Court of Queen’s Bench (or of Common
Pleas, as the case may be), in the Province of
Ontario, between (naming the parties to the
cause), in a plea of , manifest error hath
intervened ; wherefore the (appellant) desires to
appeal from the said judgment to the Court of
Error and Appeal,

Now the condition of this obligation is such,
that if the (appellant) do and shall effectually
prosecute such appeal, and pay such costs and
damages as shall be awarded, in case the judgment
aforesaid to be appealed from shall be aflirmed,
then this obligation shall be void, otherwise to §

!

remain in full force,

8,—That the parties to every such bond as
sureties shall, by saffidavit respectively, make
oath that they are resident bouscholders or free-
holders in Ontario, and severally worth the sum
mentioned in such bond, over and above what
will pay and satiefy all their debts; which affida-
vit may be in the following form:

In the (style of Court).

A. B, plaintiff, % I, L F,of , make oath

v, and say, that 1 am s resident
C. D., defendant. } inhabitant of Cntario, and am
& householder in (or a frecholder in - ), and
that L am worth the sum of ——— (the sum men-
tioned as the p or stich sum as the deponent
ig bound ia) over aund above what will pay all my
debts; and [, J. I, of ~ , ake oath and say,
that I am ahouseholder in {or a frecholder
in ), and that I ama worth the sum (as in
the former case) of —, over and above what
will pay my debts.

The above.named deponents, . F.and G. H.»
were sworn at, &e., the , 18—,
before we.

day of —

, Commissioner, d@e.
9.—~That in case of appeals from the Courts of
law, fourteen days’ notice shall be given of the
time and place at which application will be made |
to the Court from whose judgment it is intended |
to appeal, or, in vacation, to a ‘Judge, for the
allowance of such security, which notice shall
contein the names and additions of the obligors.

10.—That the allowance of such security may
be opposed by aflidavit; but that, in the absence
of any such opposition, the affidavit above men.
tioned shall be sufiicient, in the discretion of the
Judge, to warrant the allowance thereof.,
. 11.—That if allowed, the officer of the Court
shall endorse on such bond the word “allowed,”
prefixing the date and signing his name thereto;
upon which such security shall be deemed per-
fected.

12.—That in every appeal from either of the
Courts of Common Law upon a special case, the

appellant shall prepare and file with the Clerk of
the proper Court, at his office in Toronto, a true
copy of such case, and of the judgment or deci-
sion of the Court appealed from, and shall give
immediate notice in writing of such filing to the
opposite party. ’

13.—That in every appesl from the decision of
either of the Courts of Common Law, upon a rule
to enter a verdiet or nonsuit on a point reserved
at the trial, or upou a motion for a new trial upon
the ground of misdirection, or upon a rule where-
by a by-law or any part of a by-law has been
quashed, the appellant shall prepare and file with
the Clerk of the proper Court, as aforesaid, a
statement of the case, the pleadings, evidence and
affidavits, or so much thereof as shall be neces-
sary, and of the rule, order, judgment or decision
of the Court, together with the reasons of appeal,
and ghall give immediate notice in writing of such
filing to the opposite party.

14.—That the respondent may, within eight
days after being served with such notice, apply
to any Judge of the Court appealed from, for a
sumrmons to alter and amend the special case, or
the statement so filed, wlhich Judge, on the retarn
ofgsuch summons, may approve or modify the
same, as to him shall seem proper.

15.—That if no such application be made within
cight days next after the day of service of the
notice, the copy of the special case, or the state-
meut so filed, shall be deemaed correet for the
purpose of the appeal.

16.—That before the expiration of eight days
frora the service of notice, or if a Judge’s sum-
mons has been obtained under the foregoing Rule
number fourteen, then within four days after such
sammons shall have been disposed of, or within
such longer time as reay be fixed by the Judge,
the respoundent shall file with the Clerk of the

Court whose decision is appealed against, his

reasons against such appeal.

17.—Unless the appellant shall, with the memo-
randum required by the thirty-third section of the
aforesaid statute, chapter thirteen, file a copy of
his grounds of appeal, the respondent may, by
notice in writing, demand the same; and if the
grounds of appeal are not filed within eight days
after service of such demand on the appellant, his
attorney or agent, the appeal, upon proof by affi-
davit, of the service of the demand, and that the
grounds of appeal were not filed as above required,
ghall be dismissed with costs; but the appellant
may, within the eight days, apply to the Judge
for further time to file his reasons, and the Judge
may in his discretion allow the same.

18,—That unless the respondent shall, within
eight days after the filing of the appellant’s
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grounds of appeal and notice in writing thereof
given to him, his attorney or agent, file his join-
der thereto, and reasons for sustaining the judg-
ment, the appellant may, in writing, demand the
same; and unless the respondent file such joinder
and reasons within eight days after the service of
such demand, the respondent shall be precluded
from filing the same without the leave of the
Court, or a Judge thereof, first had and obtained
upon a rule nisi or summons; and the Court of
Error and Appeal will proceed ex parte to hear
the cause on the part of the appellant, and to give
judgment thereon without the intervention of the
respondent.

19.—That the case, so stated and settled, toge-
ther with the reasous of appeal and affidavit o
service, shall forthwith be delivered by the Clerk
of the Court, whose decision is appealed against,
to the Clerk of the Court of Error and Appeal,

20.~~That when error on the record is suggested
and alleged, copies of the transeript of the judg-
ment, with the suggestion and denial of error, snd
when any case has been stated and settled under
the foregoing Rules numbered twelve and thir-
teen, coples of such case, With the reasons for and
againat the appeal, and the opinions delivered by
‘the Judges, shall be printed; and such copies
ghall be deemed to be the printed cases of the
appellant and respondent respectively.

21.—That as soon as the transeript of judgment
or case settled shall have been delivered to the
Clerk of the Court of Hrror and Appeal, and not
less than four days before the day appointed by
the Court for the actual hearing of causes (or
before the first day appointed for the then next
sittings of the Court), thelcase may be set down
for hearing on the application of either party, and
notice of such setting down shall be forthwith
given to the opposite party.

92.~—That in appeals from the Court of Chan-
cery, all securities, under the fifteenth section of
the aforesaid statute, section thirteen, shall be
personal, by bond with sureties; which bond
shall, as near as may be, be in the form of the
bond given in the foregoing Rule number seven,
and shall (together with an affidavit of justifica-
tion, in the form, mulatis mutandis, given in the
foregoing Rule number eight) be filed with the
Registrar of the said Court; and notice thereof
shall be served on the respondent, his solicitor or
agent; and such security shall stand allowed,
urless the respondent shall, within fourteen days,
move the said Court to disallow the same, A
special application shall be necessary to stay the
proceedings under any of the exceptions in the
sixteenth section of the said Act, chapter thirteen.

23-—That in every case appealed from Chan-
cery, a copy of the pleadings and evidence, or so
much thereof respectively as is material for the
purposes of the appeal, shall be printed, together
with the opinions delivered by the Judges on the
case, and the reasons of appeal, and the reasons
for supporting the decree or order; which printed
copies shall, for all purposes, be considered the
printed cases of the appellant and respondent
respectively, The parties may join together in
procuring the printing of such copies, one whereof
shall be handed to the Registrar of the said Court,
whose duty it shall be to examine the same, and,
if necessary, to correct it; and the copy so exa-
mined by the Registrar shall be marked by him
with the words, “examined and approved,” to
which he shall sign bis name; and he shall forth-
with deliver that copy to the Clerk of the Court
of Error and Appeal.

24.—That where one ground of the appeal is
the rejection of evidence or the reception of im-
proper evidence, such evidence shall, where prac-
ticable, be printed in a separate part of the book,
and with an extra wide margin, and be distin-
guished by an appropriate heading and marginal
note.

25, ~That in appeals from the Court of Chan-
cery, if the parties do not agree as to what the
printed case should contain, either party may
apply to a Judge of the said Court in Chambers,
upon notice to all parties interested, which notice
is to be served according to the practice of the
gaid Court; and thereupon the Judge will give
directions as to what is to be printed.

26.—That the sald Court, or a Judge thereof,
shall also have the like power of making Orders
for the expediting or conducting of proceedings
in appeals from the Court of Chancery, as either
Court of Law or a Judge thereof has in the case
of appeals from such Court of Law; and in case
of non-compliance with any such Order, the Court
of Chancery or a Judge thereof may order the
case to stand dismissed, or to be proceeded with
ex parte, a8 the case may require, and as would
be the course in the like case on an appeal from
either Court of Law.

97.—That in all appeals from any of the said
Courts, the appellant shall, within one month
after the allowance of the appeal bonds, deliver
to the Clerk of this Court the printed cases for
the use of the Judges; and shall, at the time of
such delivery, enter the case with the said Clerk
for hearing at the then next ensuing sittings of '
this Court; and that, in case of neglect or omis-
sion by the appellant to comply with this rule,
the respondent may, upon filing with the said
Clerk a sworn copy of the order of allowance of



14—Vor. VIIL, N. 8.] -

LAW JOURNAL.

[January, 1872,

New Rures or tae Courr or ERROR AXD APPEAL.

the appeal bond, or a certificate from the Clerk of
the Court appealed from, of the day on whieh
such allowance was made, or on which the bond
stood allowed (as the case may be), obtain from
the Clerk of this Court a certificate of such neg-
.Ject or omission; and thereupon the appeal shall
stand dismissed with costs without further order,
28.—Upon the application of the appellant,
supported by affidavit, and after hearing the res-
pondent, if he does not cousent to such applica-
tion, the Court appealed from, or a Judge thereof,
may give farther reasonable time for delivering
the printed cases, and entering the appeal for
hearing, as required by the foregoing Rule.
29,-—The Clerk of the Court of Error and
Appeal shall receive no appeal books unless they
are printed on good paper, on one side of the
paper only, and in demy-quarto form, with small
pica type leaded.

30.—~That the Court appealed from, or & Judge

_ thereof, shall aliow any bond, notice, appeal or
other proceading, taken or observed under these
Rules and Orders, to be arpended whenever such
amendment shall to such Court or Judge seem
reasonable.

31, ~That this Court may, in its discretion,
postpone the hearing uatil any future day during
the same sittings, or af any following sittings.

82.—That if either party neglect to appear at
the proper day fo support or resist the appeal,
the Court may hear the other party, and may
give judgmeut without the intervention of the

party so neglecting to appear, or may postpone
the hearing upon payment of such costs ag the
Court shall direct, -
33.-~That 2l Rules and all Orders of this
Court, in cases appealed, shall bear date on the
day of the judginent or decision being pronounced,
and shall be signed by the Clerk of the Court.
84.—That the same fees and allowances shall be
taxed in appeal by the Clerk of the Court of Error
" and Appeal, for attorneys and solicitors, or any
officer of the said Court, as are allowed for simi-
lar serviees in the Court from which the appeal is
brought; and that counsel fees shall be taxed as
follows: In appeals of a simple nature, or where
Judgment is given at the close of the argument,
the officer is to tax a fee not exceeding forty
dollars to the senior counsel, and not exceeding
twenty dollars o the junior, for the hearing of
the appeal; in more important or difficult cases,
“the fee to the senior counsel shall not exceed
eighty dollars, and to the junior fifty dollars:
within these limits, the fee shall be in the discre-
tion of the taxing officer; and in all cases the
amount of the counsel fees taxed by him shall be
subject to be reduced on application to a Judge of

the Court appealed from. Not more than fees to
two counsel are to be taxed to any party entitled
to be heard on an appeal.

85.—~That the security to be given in cases of
appeal to Her Majesty in Privy Council shall
be personal, and by bond to the respondent or
respondents; such bond to be executed by the
appellant or appellants, or one or more of them,
and-by two sufficient sureties (except in special
cases, as mentioned in the foregoing Rule number
three), in the penal sum of two thousand dollays;
the condition of which bond shall be to the effect
that the appellant or appellants shall and will
effectually prosecute his and their appeal, and pay
such costs and damages as shall be awarded in case
the judgment or decree appealed from shall be
affirioed, or in part affirmed; and in cases from
Chancery, application to the Court of Appeal to
stay proeccedings shall be by motion and notice,
which motion, if granted, shall be upon terms as to
security, under the sisteenth section of the afore-
said statute, chapter thirteen, or otherwise, as the
cirenmstances or nature of the case may require.

86.—That the bond referred to in the foregoing
Rule number twenty-nine, [ Qu. thirty-five] shall
be in the following form:

Know all men by these presents, that we (nam-
ing all the obligors, with their places of residence
and additions) are jointly and severally held and
firmly bound unto (naming the obligees, with their
places of residence and additions) in the penal sum
of dollars, for which payment well and troly
to be made we bind ourselves, and each of us by
himself, our and each of our heirs, executors and
administrators, respectively, firmly by these pre-
sents,

Witness cur hands and seals respectively, the
day of ~ s in the yearof our Lord 18—,

Whereas (the appellant) alleges, that in the
giving of judgment in a certain suit in Her
Majesty’s Court of Error and Appeal, in Ontario,
between (the respondent) and (the appellant),
manifest error hash intervened; whercfore the
appellant) desires to appeal from the said judg-
ment to ler Majesty, in Her Majesty’s Privy
Couneil.

Now the condition of this obligation is such,
that if (the appellant) do and shall effectually
prosecate such appeal. or pay such costs and
damages as shall be awarded, in case the judg-
ment aforesaid to be appealed® against shall be
affirmed, or in part affirmed, then this obligation
shall be void, otherwise shall remain in full foree.

37.—That in every case of appeal to Her

Majesty in Council, the obligors, parties to any
bond as sureties, shall justify their suficiency by
atlidavit in the manner and to the same effect as
is required by the foregoing rule number eight.

Wy, H. Draprr, C. J., Appeal.

Wwu. B. Ricaarps, C. J.

Joux H. Hagarry, C.J. C, P.

Josuru €. Morrison, J,

0. Mowart, V.C,

Joux W, Gwynwg, J.

Tromas Gavr, J.

S. H, Stroxne, V. C.
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SELECTIONS.

SIR BARDLEY WILMOT.

The retirement of Sir John Eardley Wilmot
from the judgeship of the Marylebone County
Court i3 an event that calls for comment. No
judge was ever more respected, or ever better
deserved the respect of the profession of the
public. His ability and learning were conspic-
wous, and be was distinguished for the zealous
dischage of his onerous duties, e retires be-
cause be is ynable to attend to the business of
Circuif 45, and the work that overtaxes the
strength of Sir Fardley must surely try the
powers and endurance of his learned suceessor.

The Marylebone district comprises a popu-
lation of upwards of a qnarter of a million.

Sir Eardley, supported by memorisals from
the inhabitants, petitioved for a division of the
Court, but the petition was disvegarded; we
suppose on the scove of econcmy. Then he
obtained the sssistance of Mr. Abbott as de-
puty judge for ¢ne day in the weck, but that
course was not approved of; and, as Siv Eardley
would not do injustice to the suitors by at-
temptiog to do more than his sirength per-
mitted, he resigned. We protest against the
costly economy of the Government, but there
is congolstion in the case of Sir Bardley Wil-
mot. e is lost to the country as a County
Court judge, but we apprehend that he will be
of greater service as & law reformer, for which
his talent, his learning, sud his ripe judicial
experience peculiarly fithim.  His farewell ad-
dress tu the Court shows that he has well con-
sidered the subject. He proposes that the
plaintiff should in any case have the option of
of bringing his action in a County Court, and
that when the ease involved debt and dama-
ges above a ecertain amount, the defendant
should have the power toremove to a Superior
Court on giving security for costs. To this
proposal we strongly object. When the case
18 of u certain importance the defendant has a
right to a trial before a judge of a Superior
Court, and to have a verdict of a superior jury.

Because . man is poor, that is no reason
why he ghould put up with a trial in a County
Court. Those who go to law must take ths
risk of the costs being paid in the event of
success. Besides, if a man i3 too poor to pay
costs, what is the use of suing him for a large
debt or for heavy damages? The next sug-
gestion we hold to be worthy of serious con-
sideration. Sir Fardley proposes that civil
and criminal business should be associated in
the local Courts, the criminal business being
guch as is now dealt with by quarter sessions.

We regard it as most important that there
should be no delay in the disposal of criminal
business, Nothing is so'deterrent as swift
justice, and the wrongfully accused are enti-
tled to a speedy trial. The next recommend-
ation refers to the of the business in County
Courts.  Sir Eardiey proposes that there shall
be fixed days for the actions under £5, and

cases above that amount and jury cases to be
taken on other days. He remarks that with
the present system counsel who attend County
Courts frequently have to wait for hours and
and then go away unheard. The cases in
County Uourts are now so important that the
aid of counsal is indispensable, and it is mon-
strous that their time should be wasted whilst
the Court is engaged in disposing of a long
list of petty actions. Sir Bardley is of opin-
ion that it would be advantageous to occasion-
ally promote a County Court judge to a judge-
ship at Westminster Hall. Better men, he
contends,would accept County Court judge-
shipg if they knew that step was not a bar to
further advancement. With this we agree,
and for two reasons:i—1. We require first-rate
men for the County Courts, asin some re-
spects their position is more difficalt than that
of a puisne judge. In a Superior Court the
judge asuaily has the assistance of counsel,
while in the County Court the judge has gen-
erally to do without that assistance. 2. If
first-rate men foolt County Court judgeships,
they would be well qualified for Westminster
Hall, We do not mean, of course, that all the
judges should be tzken from ' the County
Courts, and to carry out the plan there must
be a system of promotion in County Court
judgeships—id esZ, meritorious judges should
be transferred from less to more important cir-
cuits. Bir Eardley says that he left Bristol for
the London Court that be might not be de-
barred taking his small share in legal improve-
ments. We hope, and indeed we are confi-
dent, that his retirement from the office of
judge will enable him to render greater ser-
vice in the much needed work of legal reform.
—The Law Journal.

CARRIERS.
PASSHNGERS LUGGACE.
Macrow v. . W. RB. Co., Q.B, 19 W. R. 873,

The plaintiff, returning with his hounsehold
from Canada to Kngland, bad among his lug-
gage various articles of bedding, with which he
intended to provide his new settlement, wher-
ever it might be. The defendant, by whose
line he travelled, lost his goods, aud then he
sued them for damages; and having on the trial
recovered damages, from the calculation of
which the bedding was (among other things)
excluded, he obtained a rule to increase the
damages by the value of the excluding articles.

After hearing the rule argued the Court
took time to consider, and at length delivered
a judgment in which an attempt is made to
settle some general rule by which to deter-
mine what is ¢ passengers’ luggage.” * What-
ever,” says Cockburn, C.J., delivering the
judgment of the Court, ““ the passenger takes
with him for his personal ease or convenience,
according to the habits or wants of the parti-
cular class to which he belongs, either with
reference fo the immediate necessities or to the
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ultimate purpose of the journey, must be con-
sidered as personal luggage.” Apparel for use
or ornament, the sportwans’s gun and fishing-
rod, the artist’s easel, and the student’s book
are mentioned as instances,** and other arti-
cles of an analogous character, the nse of
which is personal to the traveller, and the
taking of which has arisen from the fact of his
journeying.” “On the other hand, the term
ordinary luggage, being thus confined to that
which is personal to the passenger and carried
for his use or convenience, it follows that
what is carried for the purpose of business,
such as merchandise or the like, or for larger
or ulterior purposes, such as articles of furni-
ture or household goods, would not come
within the description of ordinary luggage, un-
less accepted as such by the carrier.” Itisto
be feared that notwithstanding this careful at-
tempt at discrimination thequestion isnotmuch
nearer a settlement than it was before, and the
case cannot be safely cited to prove anything
except that bedding is not ordinary passen-
gers's luggage. When the term is allowed to
include what the passenger carries for ulii-
mate purposes, but not what he carries for wi-
terior purposes, inasmuch as the superlative
is larger than the comparative, it must be as-
sumed that ultimate and ulterior are used
with a different reference, and that by the lat-
ter term is signified something beyond any
purpose, even an ultimate purpose,of the jour-
ney. Bat the ultimate purpose of the journey
is something to be done after the journey is
accomplished, and is thus distinguished from
the necessities of the journey itself, and this
is shown by the instances put; in fact, almost
everything a passenger ever carries is carried
for such purposes. But where these ultimate
purposes end, and the purposes which are ul-
terior to them, and are therefore not purposes
of the journey at all, begin, is far from clear.

The distinction might be drawn between a
permanent settlement at the journey's end and
& mere temporary scjourn, but this is not ex-
pressed in the judgment, although it would
apparently suit the facts of the case. That
distinction would not, however, apply to mer-
chaudise carried for sale, for there the sojourn
is only intended to be temporary. It would
be open also to this ohjection—that a passen-
ger might recover for a loss, on his journey
out, of that in respect of which he conld not
recover on his journey home; or if things orig-
inally taken out were held to retain their cha-
racter on their way back, this would not ap-
ply to anything newly acquired and on the
road to its destination. If, again, the test of
personal use is applied, it is hard to say that
a man does not ag much personally use his
bed as any article of clothing. And if it is
sald that the things must be such as people
ordinarily carry, it was answered in this case
that emigrants ordinarily do carry their bed-
ding, and emigrants are just as much a class as
artists ov sportsmen. It is not therefore easy
to see that this case hag really contributed to

the solution of the vexed question, What is
passengers’ luggage? and we cannot help en-
tertaining a doubt whether the case was right-
ly decided, whether the true application of the
test personal use would not have given the
plaintiff his damages, and whether the test of
ulterior and ultimate purposes was not an en-
tirely false and impossible ground of distine-
tonn, It may at first sight appear that the
qualification, * the taking of which has arisen
{rom the fact of his journeying,'” gives some
assistance; but on examination the test will be
found to fail, forif it means anything to the
purpose it must mean that the traveller takes
the things for the sake of the journey, and
does not take the journey for the sake of the
things. Buat though this would exclude mer-
chandise carried for sale, it wonld equally ex-
clude many other things which are certainly
included in passengers’ luggage and most of
the things mentioned as such in the judg-
ment; indeed, it would exclude everything not
required by the fact of moving about {rom
place to place. If, on the other hand, it only
means that the journey must form the occa-

~sion or creite the necessity of taking them,

then certainly the plaintiff’s goods would have
fallen within the description, wounld in fact be
as wide as any passenger could desire.—Z7he
Solicitors Journal,

FREIGHT IN ADVANCE.

We may be inclined in our hearts to sneer
at the law of the Medes and Persians, “which
altereth not,” but we must remember that
there is no evidence wnatever that the judges
of the Medes and Persiang thought the parti-
cular law bad and deserving of amendment.

Our Courts go far beyond these immutable
orientals, What can we say, when arraigned
by the “intelligent foreign jurist,” in defence of
the Court of Exchequer Chamber in the case
of Bryne v. Schiller, which has already call-
ed forth comment and rebake, but which be-
comes more acutely aggravating when we sit
down calinly toread the report of it in the
current number of our Reports(40 Law J.Rep.
(n.8.) Bxch, 177). “Held” says the head-
note,““that 2 payment in advance on account
of freight cannot be recovered, even though
the voyage fail” *That’ says the Lord
Chief Justice, * ig settled by the authorities.”

1t is exactly contrary to the law of all other
Turopean nations; and even across the Atlan-
tic, where people make up for conterupt of all
things oid by excessive veneration of the com-
mon law, the Courts have discarded our rule,
and have decided that a payment of freight in
advancs must be repaid if not earned. The
Lord Chief Justice regrets our rule, thinking
it founded upon an erronmeous principle, and
anything but sati:factory. Mr. Justice Byles
says that the current of authority is too strong
even for the Houso of Lords to resist. Mr.
Justice Keating says that it is unfortunate that
we should be left out in the cold, but there is
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the law, and it ought not to be shaken”; and
Mr. Justice Lush winds up the argument by
declaring that it is highly important thata rule
of commericial law, established so long as the
one in question, should be adhered to. After
all we are only dealing with the foreign tribu-
nals as the immortal recruit did with his breth-
ren in the militia=—*Bill,” said the squad,”
you are out of step.” “Well,” replied Bill,”
then change yours.”—7he Law Journal.

CAXNADA REPCORTS.

ONTARIO.

ELECTION CASES.

COUNTY OF GREY (SOUTH RIDING) ELECTION
PRTITION.

Huxrer, Petitioner, v. Lavpern, Respondent.

{ Reported for the Cannda Law Jeurnal &y C. A. Brovaw,
Barrister-at-Law, }

Controverted Elections Acts—Adjournment—LPower of judge
to change place of hewring—=Hvidence of bribery—Respon~
ibility for acts of agents and sub-agenis—Payment of ex-
penses of woter-—Treating—Destroying election accounts.

When a rule of Court has been granted in pursuance of 34
Vic., eap. 3, sec. 14, appointing a place for the frial, not
within the Division, the election for Irisin question,
the judge by whom the petition is being tried has no

r to adjourn, for the further hearing of the cause,

med in the Rule of Court to a place

ch division.

sharge of brivery is only the nnaccepted offer of
a bribe, the evidence must be 1w exact than that re-
quaired to prove a brive actually given or accepted.

The Respondent entrusted aboud §760 to an agent for elec-
Hion parposes without having supervised the expenditure,
Held : that this did not make him personally a party
within 24 Vict. cap. 3, see. 48, to every illegal application
of the 16 agent, or by those who received

3 But if a very excesgsive sum had been
so enirusted to the agent, the argament of a corrupt
purpose might have been reasonable, h

When a candidate puts money into the hands of his agent,
and exe; ision overthe way in which the
agent is s but accredits and trusts
Iim, and leave; he power of spending the money
although ke may have given divections that none of the
money i e improperly spent, there is such an
agency plished that the candidate is lable to the
fullest extent, not only for what that agent may do, but
also for what all the people whom that agent employs
may do.

The payment of a voter's expsuses in going to the noll is
illegal, as such, even though the payment may not have
been intended as a bribe.

The distribution of liguor on the polling day, with the
object of promoting the election of a candidate, will make
hig election void.

‘When all the accounts and re

ceords of an clection are in-
tentionally destroyed by the respondent’s agent, even
if the case be stripped of all other circumstances, the
strongest conclusions will be drawn against the rsspon-
dent, and every presumyption will be made againgt the
legality of the acts concealed by such conduct.

Where bribery by an agent is proved, costs follow the
event, even though personal charges made against the
respondent have not been proved, there having been
no additional expense occasioned to the respondent by
such personal charges.

{Owen Sound—=Sept. 12, 13, 14, and Nov.
7, 8, 1871—Mowat, V. C.)

The petition in this case was preseuted by
Alexander Hunter, a voter nat the election,
agsinet the return of Abraham William Lauder.

By virtae of a rule of the Court of Queen’a
Bench, the case came on for hearing at Owen
8ound, s place not within the electoral division,

in September, but owing to the absence of a
material witness was adjourned until November.
Upon the adjournment the question was raised
whether the presiding judge could adjourn from
Owen Sound to a placs within the electoral divi-
sion, for the further hearing of the case. But the
learned Vice-Chancelior decided that he had no
power to grant such an adjournment, as by so
doing he would iu effect override a rule of conrt.

1t was alleged in ths petition (amougst other
things) that corrupt practices within the mean-
ing of section 46 of ** The Countroverted Elee-
tions Act of 1871,” 84 Vie. eap. 3, had been com-
mitted by and with the knowledge and consent
of the respondent himzelf, and also by his agents.

The corrapt practices with which Mr. Lauder,
the respondent, was pasrsounally charged. were
direct offers of bribes. and treating meetings of
electors.

The offers of bribes were said to have been
made to ons Alexander McKechunie and one
James Black, who were examined ns witneases.
The evidence of both was contradicted by Mr.
Lauder on his own oath. McKechnie had ac-
tively suppovted the respondent at the previous
election for the riding, and Mr. Lauder sesmed
to have expected a like support from kim st the
election now in question. In this expectation
Mr. Lauader (nccording to McKechnie's evidenee)
asked him to *‘come Into onr committee to-night,”’
and added, “ we'll farnish you with plenty of
means.”  McKechnie did nov go to the comumit-
tee, and did noi give Mr. Lunuder his support.
He deposed that he considered Mr. Lauder’s
observation *“in the light of bribing” him.

James Black deposed that he had heard that
Mr. Lausder had a largs sum of woney to spend
on the election; that he applied to Mr. Lauder
for some of it; that he offered to work, if paid;
and that he (the witness) sald that money would
“do good ” in his ssction; but he also deposed
that Mr. Leuder world not give him any money;
said it would be illegal to do 2o, and made him
no offer. Tho witness added that Mr. Lauder
told him to ¢ go to Perry.” He stated that he
did go to Mr. Perry, nud that Mr. Perry said
ha hsd no money. And it further appeared that
the witneas in fact got no money either from Mr.
Leuder or from Mr. Perry, and that he in con-
soquence voted for Mr. McFayden, the opposing
candidate.

As to the treating, it was proved that on vari-
ous oceasions Mr. Laudsr expvessly forbads all
treating. as well az everything else of an illegal
kind being done to promote his election. But
it appeared that on the nomisation day. st a
meetiug held after the nomination, in the Orange
Iiall in the village of Darbam, refreshments
were braught inte the room by one Wooldland,
and were partaken of by the persons present.
Mr. Lauder deposed that he knew nothing of
these rofreshments before they were brought in;
that he told ths partizs bringing them in to be
careful, and that they might be * coming too
near the Jaw.” He further depoged that he did
not pay for these refreshments, and that no sc-
count for them had been rendered to him.
There was no evidenocs to the countrary of what
Mr. Linuder thus deposed. There was, however,
evidence that he did pay for rafreshments pro-
vided for various committees at their business
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meetings. The central committee at Durham
consisted of about nine persons; the local com-
mittees did not seem to have respectively com-
prised so many, There was evidence, also, that
on gome other occasions there wsas a general
treating of olectors at the close of public meet-
ings of electors, which Mr. Lauder had been

addressing, and while he was in the house wheve |

the treating took place. There was no other
evidence of knowledge or consent, Ope Thomasg
Smith swore that after a meeting held at a
tavern in Egremount, which meeting had been
addressed by Mr. Lauder, he had given a treat
for whieh he paid §5; that gome time after the
treat he received $20 from Mr. Lauder; that he
had paid the 5 at the time the treat was given,
and before he regeived the $20; and that the
treat was given on his own responsibility, and
Mr. Lauder was no party to it; that Mr. Lauder
gave the $20 to pay for the use of the room in
which the meeting was held, for his (Mr. Lau-
der’s) own’ personal expenses at the tavern, and
for refreshments which had been furnished for a
eommittee which held a meeting st the tavern
that evening. It was pot shown that Mr. Lauder
was aware that Smith had treated when he gave
him the $20. Smith also swore that he had
expended more than $20. for refreshments for
committee-men, for feed for their horges, &c.,
in addition to the $5 paid for the treat.

The corrapt practices said to have been eom-
mitted by Mr. Lauder’s agents were chiefly
these: 1. bribery; 2 treating meetings of slec-
tars; and 3. giving spiritaous drinks during the
polling day.

In regard to bribery, the principal instances
proved were comnmnitted by one George Privat.
Privat was the principal canvasser for Mr. Lau-
der in that part of the township of Normanby
called the *Old Survey.” Privat was called on
by one William Scott and one Charles Grant,
and was either asked to go on the commistee (for
securing Mr. Lauder’s election), or was told by
Scott that he had been put on the committee.
The former was his own recollection, the latter
was Grant’s recollection of what had occurred.
He sent word to Durham by these persons *“ that
it would take $100 to work up the Old Survey.”
In reply, he was told that so much conld not he
given  He was told also to go to one deddaugh,
whom be knew. He went to Meddaugh accord-
ingly, and at Meddaugh’s instance Mr. Perry
gave him $50. Privat <“was not told what he
was to do with the money.” but he received it
‘¢ to spend on the election.”” He went iute the
canvass, and in the course of it he committed
the alleged acts of bribery.

The alleged bribery was this: it appeared from
his ewn evidence that after conversing with cer-
tain vamed voters severally, a day or two before
the election, he dropped money for them on the
ground, and then walked away; that in each
eage he meant this money to be picked up by
the voter; that his chief or only purpose in this
was to secure the voters’ support for Mr. Laa-
der; and that he dropped the money instead of
handing it to ‘the voter, because he imagined
that this indirect mode would enabie the voter,
if sworn, to say that he had received no money
Meddaugh, to whom he referred Privat as to
money, was another member of the central com-

mittee. Perry, who gave Privat the money, was
a distaot relation of Mr. Lauder’s; he was the
secretary of the central committee; kept all
accounts; was the treasurer for the contest, and
received from Mr. Lauder, and disbursed most of
the funds which Mr. Lander from time to time
supplied for the purposes of the election.
Mr. Lauder stated in his evidence that he
had ¢ refused to have anything to do with com-
mittees.”” The only instructions which he ap-
peared to have given with reference to the
expeunditure of the money were those implied in
hig forbidding auy treating, hiring of teams, or
paying for votes. Two of these voters were exam~
ined, and proved the fisding of the mogey which
Privat had dropped. Privat stated that he had
gome talk with the voters reterred to about their
doing some ploughing for him.

The Vice-Chancellor considered that if this
part of his evidence were correct, the suggestion
about ploughing was, like the deopping of the
money, a colourable pretence by which it was
proposed to evade the law.

William Scott, who solicitad Privat to take
part in the sctive work of the election, was &
member of the central committee. He ¢ went
round to the different places and brought in re-
turns, sometimes written and sometimes verbal,
of how the other comimittees were getiing on.”

Mr. Perry paid out about 1700 for the pur-
poses of ‘the election, and after the election
he claimed credit for that amount from Mr
Lauder. Mr. Launder allowed and settled $625
only, but objreted to the balance as unaneces-
sarily spent (uot, he said, as iegaliy speut), and
had not yet paid it. Perry swore that he, not-
withstanding, expected to be pald. thoagh he had
not yet received any promise to that’etfect.

It appeared that the letters and aceounts with
reference to the election hnd been destroyed. Mr.
Lauder stated that he had destroyed all the letters
written to him, and had kept no enpies of the let-
terg written by bim, in which reference was made
to money mattera; and Pervy swore tbat he had
destroyed all papers connected with the election
about ten days after it took place, ijnclnding a
list of the members of the central committee, a
record of their proceedings, and an necount of
moneys expended.

It is thought unnecessary to state the eyidence
on pointe invelving no question of law, or no
question upon which the Viee-Chancellor in giv-
ing judgment exprossed an opinion.

J. K. Kerr appoared for the petitioner,

The Respondent appeared in person.

Mowar, V. G, —1 am satisfied that no ¢ase has
beewrmnde out against Mr, Louder personally.

With regard to the Orvange H=all meeting, the
weight of evidence goes to show that it was &
meeting of eommittees; and besidos, vo refresh-
ments for the meeting wers ordered or furnished
by Mr. Lauder, or paid for, or promised to be
paid for, by him. I do not think that reasonsble
refreshments furnished bora fide to cowmittees
are iliegal.

As to the alieged treating nt Normanby, Smith’s
evidence is unsatisfactory, but there is no ground
for believing that Mr, Lauder knew that Smith
had trested when he gave him the money.
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The case of McKechnie, as stated by himself,
is not sufficient to prove Mr. Lauder gnilty.
McKechnie states that Mr. Lauder said, ‘‘come
over to our committee to-night, and you shall be
furnished with plenty of means,” and McKechnie
swears that he considerad this an offer of a bribe
to him. He did nos go to the meeting, and no
other conversation on this point took place. Now,
where the charge is ouly the unaceepted offer of a
biibe, the evidence must be more exact than is re-
quired to prove a bribe actually given or aceepted.
A very little difference in the language employed
might make a great difference in the intention
of the supposed offer. . Where a conversation is
not followed by the act spcken of, we ave not,
unnecessarily, to presume s bad intention. Ia
an election, means are required for legitimate
purposes; and I am not at liberty to infer that
Mr. Lauder meant ¢ 1 shall furnish you with
plenty of means for illegal purposes.”

The csse of Black is wesnker than that of
McKechnie. He says—¢T heard Mr. Lauder
had a large amount of money for election pur-
poses, and I asked him for some  He refused
it, and said it was illegal, and told me to go to
Perry.” Black applied to Perry, and Perry
neither gave him money nor a promise of any.
It would bs preposterous to say jodicially on
this evidence that Mr. Lauder or Mr. Perry
offered or promised to give the money which
they both refused te give. - Both MoKechnie and
Black voted agsinst Mr, Lauder.

Next it is said that Mr. Lander entrusted large
sums to Perry: that he should have supervised the
expenditure, and that his failure to do so makes
him personally a party within section 46 of the
Actof 1871 (34 Vie. ¢. 3), to every illegal applica-
tion of money by Perry or by those who received
money from Perry. The sum which Mr. Lauder
gave was under $700; there is no evidence he-
fore me that that sum was an excessive one for
legitimate expenses; and a certain amount of
diseretion must be placed in a candidnte’s agenta,
If he had put £7000 into Perry’s hands, the
argument of a corrupt purpose might have been
reasonable. The facts do not suggest to my
mind any idea that Mr. Lauder intended his
money to be employed illegally.

For these reasons I think the personal charges
not made out.

The Respondent then addressed the conrt as to
bribery by agents,

Mowar, V. C.—1 may dispose of this case on the
ground of the illegality of Privat’s acts. He was
asked by Scott to agsist in the canvass, and was
referred to Durham for money. He went there,
and got the money from Perry, through the in-
tervention of Meddaugh. These three persons
wore the members of, or connected with the com-
mittee at Durham. Mr. Lauder argues that it
does not appear that Perry paid the money with
the concurrence of the committes ; but there is no
evidence that Mr. Lauder had said or done any-
thing to create s necessity for this concurrence,
and there is evidence to the countrary. Perry
received no instructions as to the mode of the
distribution of the money. That was left to his
discretion; and Mr. Lauder in his evidence dis-
tinctly repudiated all committees, and stated that
he had made his payments through Perry. But

even if Perry had been directed to carry out the
ingtructions of the committee, and had disobeyed,
he being the treasurer for the election, the secre-
tary of the committee, and the confidential agent
of the caundidate, hig acts would stil) bind the
candidate. This is laid down in the Staleybridge
caze, 1 O’'M. & H. 69. There Mr. Justice Willes
said:—¢1 have already in the Bewdley cuse (Ib.
18). had occasion to decide this much. There it
appeared that the sitting member had put a sum
of money into the hands of hiy agent, and that
he exersised no supervision over the way in
which that agent was spending that money ;
that he had given him directions, and I thought
reelly intended, that none of that money should
be improperly speut; bat that he had aceredited
and traasted his agent, and Jeft him the power of
spending the money, and I ceme to the conclu-
sion upon that, that there was such an agency
established as that the sitting member was re-
sponsible to the fullest extent, vot only for what
that agent might do, but for what ail the people
whom that agent employed might do: in short,
making that agent, as far as that matter was
concerned, himself, and being responsible for his
acts. I see no reason to doubt at all that that
is perfecily correct.”

This'ie no new law: it has been the rule ever
since there was o record of the law of Pacliament;
it is founded on reason, and if another rnle were
adopted, a candidate might give his agent money,
take the benefit of the expenditure, and after-
wards say that he did not authorize the mode in
which the money had been spent, ¢laim freedom
from responsibility in respect of the use made
of it, and thus evade the whole law against cor-
rupt practices. I cannot hold otherwise in this
instance (in which there is no dispute as to the
the fucts), than that Mr. Lauder is responsible
for the acts of Privat. )

As to these acts: Privat talked to certain voters
about the election, and dropped the money for
them, so (as he explains it) that.they might be
able to swear that they had received no money.
To constitute the offence, it is not necessary that
voters shonld accept an offered bribs. The two
voters called confirm all that was necessary in
Privat’s evidence to make out the charge against
him. His purpose was to secure the votes by
meang of this money. I have no alternative but
to hold that Privat has been guilty of such acts
a3 agent a8 render the election void.

Bo far the case is free from doubt.

As to some other points, it may be proper
that, for the information of parties concerned, I
should intimate the impression I have formed.

As to Ray, I do not consider the $2 given to
him to have been a bribe, as distinguished from

a payment for the expenses of himself and the

other voters who were going with him to the
polls ; but the payment would be illegal either
way, according to the decision of Chief Justice
Richards at Picton, and of my brother Strong
at Barrie.

As to the treating by agenis of meetings of
electors, in order to promote the election, if
the validity of the election had in my view de-
pended on that question, T would, in consequence
of the decision in the Glengarry case, have re-
served the point for the opinion of the Court of
Queen’s Bench.
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If it had been necessary for me to decide as to
the effect of distributing liquor on the polling
day, I do not at present see how I could avoid
bolding that the object was the promotion of the
election of Mr. Lauder, and that the election
was void on that ground.

With regard to the destruction of the accounts
and papers, I cousider the matter a very grave
one. If the case were stripped of all other cir-
cumstances bat the destruction of the records of
the committee and the accounts, by a persen
hold'mg the position of Mr. Perry in the elec-
tion, I incline at present to think that it would
bemy duty todeaw the strongest possible conciu-
sions againss the respoudent; and that I should
make every presumption against the legality of
the acts which were concealed by such conduct.
The only safe courge for an bonest candidate to
pursue, is to have all papers pregerved, and to
be able to show how all the money wag ex-
pended. For such a candidate, or any agent of
his, to be content with saying he does not know
how the money is spent, is very unwise.

But I pronounce no decision on these points,
ag the conduct of Privat hag vendered it'wnne-
cessary. On the ground of Privat’s acte I de-
clare the election void, and I shall report that
it was not established to my satisfaction that
corrupt nets were comumitted by or with the
knowledge of Mr. Lauder personally.

The ‘Lmuah practice is that costs follow the
event wheze bribery by an ageant iz proved, and
I foltow that practice.®

The respondent then urged that there shounld
be an apportionment of the costs, as, according
to the judgment of the court, the petitioner had
been succassful on some only of the issnes,

Mowar, V. C,
pear to have been any increase of the costs on
account of the iseues on which the petitioner had
failed; that his observations as to the destrue-
tion of papers were to be borne in mind, and
that, under all the circumstances, he did not
think there should be sny apportionment.

WEST TORONTO ELECTION PETITION.
ARMsTrONG, Petitioner, v. CRO0OKS, Respondent.

{ Beportsd by Huxny O'Briew, Rsq., Barrister-at-Low. )

Controverted Elections det—Particulars.

‘Where particulars of alleged (orrupt practices, &c., have
been delivered under an order for that putpose, better
particulars will not be ordered, if those delivered sub-
stantially comply with the spuxt of the order by giving
all reasonable information.

Nor will better particulars be ordered, even when the order
is not complied with in furnishing certain detail, pro-
vided the judge to whom the application is made thinks
these details uannecessary or unreasonable, nor unless
the respondent ean shew on affidavit that the want of
such information will prejudice him in hig defence.

Semble, that the powers of the judge at the trial ag to
smendment of the petition, and particulars, and post-
ponement of the trial should be liberally exercised so
as to prevent a failure of justice to either party.

[(/hambcrs, J111"12 1871.—Richards, C.J.; Hagarty,
C.J.. s Morrison, J., andMowat V. 0 Judges
on the 'rom 3]

Cattanach, for the reapondent, obtsined a
summous calling on the petitioner to show cause

* Jee Norwich case, 1 O’M, and H. 11; Bewdley case, Ib. 2]
Ib, 34; erigewater case, Ib, 116; Dudlin case, Ib. 273 ;
Sligo case, 16, 8302.—Eps. C. 1. J.

.

gaid that there did not ap-.

why he should not give better and fuller parti-
culars of the charges contained in the petition,
and directed to be given by & judge’s order in
that behalf.

Harrison, Q C., shewed cause.

The particulars furnished are sufficient, and
at least are the best we can give. The informa-
tion must he obtained from those opposed to us,
and we cannot be reasonably asked for more,
The order for particulars was too strict in it
terms, but we have complied with the apirit of
it by giving all veasonable information,

Cattanach, contra.

The pm‘tlculars furnished do not comply
with the order made; and though the cause
now shewn wmight have applied to the applieation
for the order in the first instance, it i8 not an
answer to the present application: Bristol Case,
22 L. T. Rep., N.8. 729, and a note of Nottingham
Case, in 47 L. T. 241 [Ricmarps, C. J., and
Haoearry, €. J., C. P.—We will not hold parties
rigorously to orders made, unless injnstice will he
done. We have not acted in the view you con-
tend for; and if the order is too strict. can we
not re-mould it now?] The order ag made must
be followed, and the particalars ask very explicit
answers, which arve not complied with. [Conngel
read the ovder and particulars, pointing out where
the laiter werein his opinton defective. Mowar,
V. C. — 1t really makes no matter, as the evi-
denco would be heard by the judge who may try
the ense. RicuarDs, C. J.-—Admitting that the
original order is more striet than we now think
it should have been, the question is now whether
you have not got all the partisulars you can
reagonably ask.,  We will earry out spirit of the
Act and rules, without regard to technicalitiea.
Haaarty, C. J. C. P.—Many of these orders
were made before any practice was settled in this
country in velation to them.] The practice in Eng-
land and Ireland is in favouar of our contention.
See Bradford Case, 19 L. T. Rep. N.'8. 723, 728,
ond the cases thers referred to.

Ricuarps, . J. — We will not defeat en-
quiries on any techuical grounds, aad we are
not prepared to make any farther order unless
Mr. Crooks can shew by affidavit that he will be
prejudiced ; nor do we think he will be preju-
diced. If. atthe trial, the contrary is shewn, the
trial can be postponed, and there can be little
diffieulty or expense in a city case: in a cuse
tried in @ conntry plase, there might be some
difference in this respect. If the particulars
delivered are in reasonable compliance with the
spirit of the order—and we think they are—we
must hold that the order has been sufficiently
complied with.

Summons discharged.

COMMON LAW CIHIAMBERS.

(Reported by Mexry O'Briey, Bsq., Borrister-oi-Laaw. ]

ARMSTRONG V. MONTGQOMERY.

Security for costs—Ejectment Act, sec. 76.

Held, that the mere fact of a second action of ejectment
being brought between same parties and for the same
land, is no reason for ordering security for costs, if the
costs of the first action have been paid, and the second
action brought in good faith.

[Chambers, Sept. 18, 1871—Mr. Dalton.]
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Tjectment. The plaintiff had brought a for-
mer action of ejectment against the same defen-
dant for the recovery of the same premises, but
failed, owing, as he alleged, to some defect in
the evidence then adduced. Having paid the
costs of the former action, he commenced the
present one, elaiming uuder two additional modes
of title.

The defendant applied under sec. 76 of the
Ejectment Act for security for costs.

Osler shewed cause. This case does not come
within the Act, and in the discretion of the judge
gecurity should not be ordered. There is no
pretence that this second aciion is vexatious.

Mr, Strathy (Cameron & McMichael), contra,
relied on Con. Stat, U. C. cap. 27, sec. 76.

Mr. Darron.~—1I do pot find any authority for
saying that the mere fuct of an action of eject-
ment- being brought after a previous unsuccess-
ful one between the same parties, is a reason for
ordering security for costs, when the costs of the
first action bave been paid; and I cannot see
any cause for it when there is no resson to sup-
pose that the second action is otherwise than in
gaod faith to assert the plaintifi’s right to the
land.

Summons discharged.

CoLviLLe v. JOMNSTON.

C. L. P. Act, secs. 184, 188—Right to cross-exumine.

On an examination of 2 witness, under C, L. P. Act, secs.
184, 188, his evidence will not be read if the right of
cross-examination has been denied.

[Chambers, Sept. 18, 1871,—Mr. Dalton.}

It was charged, in this suit, that thers was
a collusive gettlement between the parties to
deprive the attorney for the plaintiff of his costs;
end the plaintiff asked for an order on the defen-
dant for bis costs, &e.

The plaintiff’s attorney, desiring to obtain,
for the purposes of this application, the evidence
of & witness who refused to make an affidavit of
certain facts, bad him examined under an order
obtained pursnant to C. L. P. Act, secs, 184, 188,
After the witness had been examined in chief,
the defendant expressed his desire to cross~
examine him ; whereupon the plaintiff’s attorney
objected, on the ground that there was no right
of cross-examination in such & case; and the
objection was upheld by the County Judge before
whom the examination was held.

The report of this examination being tendered
ag evidence on the present application,

Spencer, for the defendant, objected to it on
the ground that the defendant had not been
allowed to cross-examine the witness,

Holmested, contra.

Mr. Darrox.—I. must decline to read this
evidencs for the reason given. I think the defen-
dant had a right to cross-examine the witness,
and I cannot read the evidence until ho has had
an opportunity of doing so.

YrzomaN v, Cuesrey B. STEINER AND
ANBOR STEIRER.
Jurat—Style of Cause—Irregularity.

A Jurat stating the affidavit to bave been sworn ‘“‘at
Toronto,” without giving the name of a county, held
sufticient.

‘Where in ejectment a landlord is allowed to come in and
defend, the order not saying whether it is instead of, or
a8 well a3, the original defendant, it ia irregular {o omit
the nawe of the latter.

[Chambers, October 28, 1871.—Mr. Dalton.}

Ejectment against Chesley B. Steiner. Anson
Bteiner was allowed by judge’s order to appear
to the action, as landlord of the present defen-
dant, and to defend for the property elaimed.

The plaintiff gave natice of trial, but the style
of canse in the notice made no mention of the
original defendant, Chesley B. Steiner. On this
ground » summons was obtained to set it aside
as irregular.

Mr. Ermatinger {Read & Keefer) shewed cause,
and made a preliminary objection’to the affidavit
on which the motion was based, in that the jurat
was defective in not stating the county where
the oath wag taken, The jurat was as follows:
+« Sworn before me at Toronto, this 26th Ostaber,
1871. Samuel B, Clark, a Commissioner, &e.”

Aag to the alleged irregularity in the notice of
teial, be cited £ Arcy v. White, 24 U C. Q. B. 670;
Puebles ot al. v. Loltridge et a2.19 U. C. Q. B 628.

Spencer, contra. As to the form of the jurat
it is a common practice to draw them in the same
form as this one. For all that appears it may
be Toronto township that is meant, aud the town-
ship would be judicially recognised.

The notice of trial isirregular on the authority
of Haskins v. Cannon et al, 2 Prac. Rep. 83¢;
Jones v. Seaton, 26 U. C. Q. B. 166, It will be
presumed that the name of the tenant was in-
tended to be retained as a defendant.

J. K. Kerr, amicus curice. A juratsimilar to the
one under discussion was used in an affidavitin the
case of Gray v. Brown (not reported), and was
objected to on the same ground, but after full argu-
mentit was held sufficient by the Court of Common
Pleas,

M, DaLton.—As to the first objection, though
the point seems arguable, I roust hold the affida~
vit regular; but the notice of trial is irregular
in net giving the names of both defendants, and
must be set aside with costa.

Order aecordingly.

CHANCERY.

Ix e A. B., a 8orniciror.

Practice on solicitor and client tuzotions,

If charges in a solicitor's bill of costs are unusual or ex-
ceptional be has to make out a very clear case to have
them allowed,

If the usual charges are made, but the client complains
of negligence or unskilfulness, not apparent in the face
of the bill, thea the onus rvests in Iim to establish his
case, :

[Master's Office, Dec. 4, 1871.—~Mr. Boyd.}
The question digocussed in this case was upon
whom the onus of proof rested in the course of
proceedings for the taxation of a golicitor’s bill.

Nothing turned uwpon the facts farthee than ap-

pears in the judgment.

Mr. Foster, for the client, cited Allison v.

Rayner, T B, & B. 441.

Mr. Bain, for the solicitor.

Tur MasTEr.—In a reference to tax a bill
of costs between a golicitor and his client, the
Master in Chancery has special jurisdiction to
determine questions of disputed retainer, and
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of alleged negligence or unskilfulness on the part
of the attorney, with a view to the total or partial
disallowance of the bill, or of classes of items in
the bill; mattera which at common law are dis-
posed of at Nisi Priug before a reference to tax-
ation is had. He has also the usual jurisdiction
common to the taxing affairs of all courts, of
moderating the charges made, and of disallowing
the costs of proceedings which in his judgment
are unnecegsary or altogether inapplicable and
unproductive: see Marshall, pp 229, 230

In my opinion, when a bill of costs is brought
into this office for taxation, it will be proper first
to ascertain the matters which the client disputes
in the bill, and for this purpose that he be
directed, by underwriting in the warrant, to file
and serve a notice eontaining his several objec-
tions some days before the taxation is to be pro-
ceeded with. The solicitor and the Master will
thus know what ave the issues raised, and the
proceedings will ba reguiated accordingly. If
the objections are merely to the rate of charge,
which can be disposed of as the account is gons
through with, and vouched item by items by the
taxing officer, then that stage of the proceedings
may ke at once entered upon, and the bill
moderated and taxed as in orvdinary cases. Dut
if the objections served digpate the retainer, and
set up coudnet in the solicitor which may dis-
entitle him to the wheole bill, or to any group of
items, or to any particular proceeding severabie
from the vest of the bill, then until the principles
are settled on which the bill is to be taxed, it
seems needless to vouch the bill, as has been
dope in the present case. These objections
should be first dealt with, evidence given there-
upon, and the ruling of the Master had, befors
the item by item work is commenced. When'the
solicitor sees what izsues are raised, it will be
for him to establish his elaim, or to call upon the
client to make out his case of negligénce or
otherwise, so ag to warrant the disallowance of
the objectionable items. The onus of proof will
depend altogether ou the nature of the objections.
Under ordinary circumstances, the attorney
suing at law when there are no special pleas,
gets a verdiet on his” bill of eosts upon proving
the retainer, and that the work charged for was
done.

The case of Allison v. Rayner 7 B. & C. 441,
is an exceptional ope in this respect; but is
explained by the fact that the costs iu question

" had been incurred in a suit which not only failed,
but proved utterly useless to the client, by
reason of the attorney failing to take certain
preliminary steps which were essential to the
maintenance of that suit.  Im other words, it
appeared upon the face of the biill of costs that
the action bhad been improperly instituted (see
Gilv. Lougher, 1 Tyr. 125), and it lay upon the
attorney to give affirmative evidence to account
for this to the satisfaction of the Court: see the
repoit of the case in 1 M & Ry. Substantially
the same principle is laid down in Re Pender,
10 B. 890, where the M. . says: ¢ When a
solicitor makes any charge against his client not
authorized in the usual and regular mode of
procedure, the burden of proof is upon the
solicitor.” And also in Re Smith, 2 D. & L.
879, where Pollock, C.B., says: ¢ It will be the
duty of the Master, when unusaal directions are

a'leged to have been given [by the client to the
attorney] very strictly to inguire into the cir-
cumstances, and to have them proved by the
most satisfactory evidenes, so as to leave no
doubt in his miod that the client was duly in-
formed that he would recover none of the costs
from the opposite party, and that with fall
knowledge of thatfact he required the additional
sssistance for which the charge is made.”

If upon the face of the bill of eosts the charges
or the proceedings complained of appear to be
unusual or exceptional, it lies upon the solicitor
to explain or justify them : if nothing of the kind
appears on the face of the bill, the clisnt should
give some evidence shewing that the proceedings
he objects to pay for were utterly useless, or
unskilfully and carelessly manasged. or failed
entirely throngh the negligence of the solicitor,
or have been needlessly incurred by bis want of
cautien, or by -bis inexperiznce, or inadvertence,
in the same way as he would have to do at Nisi
Prius.

These remarks indicate the general rules to be
observed in preceeding upon the objections to a
bill of costs, though by the terms of the order of
reference, great diserstionavy powers are vested
in the Master, who can esll for such kiod of
evidence, and at such times as he deems Qesir-
able, in order to satisfy his own mind a3 to the
points in contest.

In the preseut case, I find, that the soliciter
has not, in fact, closed his case upon the bill—
thengh the greater part of the bill has been
vouched-~as0 that it becomes unnecessary for
me to go throngh the objections seriatim, and
rule as to the onus of proof upon each. Mr. Bain
is now entitled to proceed with his evidence, and
close his case, and he can, as of right, give such
evidence as he deems necessary to support his
right to the bill of costs as brought in.

The costs of the former day will abide the vesalt
of the taxation, as costs of the reference.

ENGLISH REPORTS.

COMMON PLEAS.

OrprrasiyM, APPELLAND, v. Waite Liox Horrn
Company (Linsrsp) RESPONDENTS.

Inn, money lost by guest at—Tvidence of negligence of
guest—Leaving bed-room door dnlocked.

Plaintiff, a guest at defendant’s inn, went to bed, leaving
& bag containing about £27 in his trousers’ pocket. He
left his trousers on the ground at the side of his bed
furthest from the door. There was a key in the lock ef
the door, but plaintiff only shut the door, and did not
lock it.  Plaintiff had previously pulled the bag cons
taining the money out of his pocket in the commercial
roowm for the purpose of paying somebody some roney.
In the course of the night, somebody entered plaintiff’s
bedroom through the door, and stole plaintifi’s bag of
money :

Held, that there was evidence to go to the jury of negli~
genve on the part of the plaintiff, which occasioned the
loss in such a way that it would not have happened if
plaintif bad used the care that a prudent man might
reasonably be expected to have taken under the circum-

stances.
[25 L. T. N. 8. 93.]

On appeal from the ruling of the judge of the
County Court at Bristol, the following case was
stated :

1. This is an saction brought against the de-
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fendants, who keep s common inn for the accom-
modation of travellers, to recover for the loss by
the plaintiff when a guest therein of £27. The
case came on on the 13th December, 1870. Thse
following are the particulars annexed to the
summons ;

In the County Court of (loucestershire, holden
at Bristol.

Between Samuel Oppenheim, plaintiff, v. The
White Lion Hotel Co. (Limited), defendants.
The plaintiff sues the defendants for that the

said defendants, being innkeepers, the said plain-
tiff, on the §lst August last, became and was
the guest of the defendants for reward to be
paid by the plaintiff to the defendants, and it
thereupon became and was the daty of the de-
fendants to provide the plaintiff with a safe and
properly secured apartment for the reception and
safe keeping of himself and his moneys and other
persoual belongings; yet the defendants did not
provide a safe and properly secured apartment
for the purpese aforesaid, and did not properly
secure the personal belongings of the plaintiff,
but were so negligent in the premises, and so
wrongfully and negligently acted as such inn-
keepers as aforesaid, that the plaintiff as such
guest as afcresaid became dispossessed and de-
prived and lost the bevefit of certain property,
to wit, a bag containing £22 8s., and was and
is greatly damnified in and about the said pre-
migses. Aud the plaintiff also sues the defen-
dants for that the defendants, on the day afore-
said, wrongfully converted to their own use and
deprived the plaintiff of the possession of certain
property of the plaintiff, to wit, the said bag of
money. And the plaintiff alse sues the defen-
dants for that the defendants contracted and
agreed with and promised to the plaintiff that,
in consideration of his becoming their guest for
reward as aforesaid, they wounld indemnify and
repay, or reimburse him for auy mouvey or other
property which he might lose, or of which he
might otherwise be deprived whilst their guest
as aforesaid, Awpd the plaintff therenpon be-
ecame and continued a guest for veward of the
defendants, but the defendants did ot kesp and
perform their said agreement and promise, but
broke the same to the injury of the plainuff as
aforesaid.  And the plaintiff claims £27.

Dated the 3rd November, 1870.

2. The plaintiff is a manufacturer and general
merchant, carrying on his business in London.
The defendants carry on the business of common
innkeepers, in Broad-street, in the city of DBrist

3. The plaintiff, who occasionally travels for
the purpose of bis business, had for eleven years
before the commencement of this action, when
he happened to be in Bristol, resorted to the inn
called the White Lion Hotel, kept by the defen-
dants when the cause of action arose.

4. On the 3lst August, 1870, the plaintiff
came to Bristol, and went alons to the defen-
dants’ inn (the White Lion Hotel). He arrived
at about eleven o’clock in the evening, was re-
ceived as a traveller, and, upon his request, a
bed room for the night was appropriated for his
use. The plaintiff having deposited his port-
mantean in the hotel, went into the commercial
room, where he remnined till about twelve
o’clock, when he proceeded to his bedroom.

5. When the plaintiff arrived at the defen-
dants’ inn be bad with him » canvas bag,
eontaining £22 and some odd shillings in money,
and a half of a £5 note, such bag with its eon-
tents being in the pocket of his trousers which
he then wore.

6. When in the commercial room the plaintiff
did not exhibit his money, nor mention to any -
one that he had any money in his possession, but
about five minutes before be went to his bed-
room he took out the canvasg bag from his pocket,
and took sixpence from it to pay for some
postage stamps. IHe then replaced the bag in
his pocket.

7. The plaintiff was shown to his bedroom by
the chambermaid, who remarked to him that the
window of his bedroom was open, to which he
replied that he always slept with his window
open.

p8. The plaintif’s bedroom was on an upper

storey of the defendant’s premises. The window
opened on to & balcony into which two other
rooms of the inn looked.

9. The door of the bedroom had attached to
the inside of it a bolt and a lock with a key in
it, both in good order and repair.

10. After the plaintiff came to his bed room he
closed the door, proceeded to undress, and placed
his trousers, in the pocket of which the bag con-
taining the money then was, on a chair by the
side of his bed, on that side furthest from the
door, and in such a position that any one enter-
ing the room wounld have had to have gone round
the bed to get to the chair.

11. The plaintiff then went to bed without
having locked or bolted the door of the room, the
door remaining shut.

12. There was no notice in the plaintiff’s room
requiving guests to lock or bolt the doors, nor
had the plaintiff seen any such notice in any part
of the defendant’s inn, nor was he told by any of
the defendants’ servants that guesis were re-
guired or advised to lock or bolt the doors. The
pinintiff, in giving his evidence, stated that he
was generally in the habit of locking his bed
room doors when sleeping in an inn, but he had
not done 8o on the occasion in question.

13 The plaintiff got up at seven o’clock the
next morning,  The door of the room was then
shut. ’

14. The plaintiff then saw lying on the floor of
his room some bits of paper and a small toy
sawmple (which bad been in the trousers’ pocket
in which the money was). . The pocket of the
trousers was turned half in and half out, and the
bag with the money contained therein was not in
the pocket nor to be found in the room.

15. As soon as the plaintiff discovered his losg
he asked to see the manager of the hotel, but
wag told that he could not see him till between
eight and nine o'clock. The plaintiff remained
in his room till that time, when he went down
stairs, saw the manager, and told him he had
been robbed of his money. The manager then
went up into the plaintifi's room and inspected
it, and also the adjoining rooms.

16. The manager sent for two detectives, who,
upon their arrival, examined the bed room in
which the plaintiff slept, and the doors and win-
dows, snd the balcony on which the latter looked,
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17. At the hearing of this case it was proved
or admitted that the plaintiff had in bis posses-
sion £27 in money and & note, contained in o
bag which was in the pocket of his frousers
when lie retired to bed; that some person had
during the night stolen such bag containing the
money; thot sueh person could not possibly
have entered by meauns of the windew of the
bed room; and that the robhery could only have
been effected by a person entering the plaintiff’s
bed room by the door.

18. 1t was upon these facts contended on behalf
of the defendants that the plaintiff, in neglecting
to lock or bolt his deor, was guilty of negligence,
g0 as to cxonerate the defendants from their
liability as innkeeperz, to make good the loss
incurred by plaintiff.

19. No witnesses-were called on behalf of the
defendants.

20. Phe case was tried by a jury, and the
Judge of the County Court, in summing up the
case, after referving to the facts of the case, and
explaining the law as regards the liability of
innkeepers for the safe custody of the property
of their guests, proceeded to direct the jury that
the question they would have to consider in this
onse was whether the loss would or would not
have happened if the plaintiff had used the
ordivary cave that a prudent man might reason-
ably be expected to have taken under the
-eircumstances In the former case they would
find for the plaintiff, in the latter for the defen-
danta,

The jury found a verdict for the defendants.

The plaintiff being dissatisfied with the
question sabmitied to the jury by the learned
Jjudge, gave notice of appeal.

The question for the consideration of the Court
is, was the judge of the County Court right in
leaving the question of negligence to the jury in
the form heveinbefors stated, without telling
thew (as the plaintif contends) that the facts
proved did not in law amount to such negligence
as would exonerate the defendaunts from their
Hability as innkeepers to reimburse the plaintiff
for the logs of the £27. )

If the opinicn of the Court should he in the
aflirmative, then the appeal to be dismissed
with costsy if in the negative, then a verdict to
be entered for the plaintiff for £37, with cosis of
the appeal, it being ngreed thnt in that eveunt
each party shall pay his own costs in the court
below,

Oppenkeim for the appellant. The County
Court judge onght not to have left the question
of the plaintif’s negligence to the jury, as there
was no evidence of negligence on his part.  The
defendants were bound to satisfy the jury that
there was negligence on the part of the plaintiff,
but for which the money would not have been
stolen,  That he falled todo  He cited Ford v.
Lonlon and South- Western Ruilwey Company,
2 F & F.U80; Morgan v Baerey, 2 B & F.
288 Cashill v. Wright, 6 W, & B 833; Burgess
v. Jlements, 4 M. & 8. 306 ; Armistead v. Wilde,
17 Q. B. 261; Cayléds Case,

1 8m. L. C. 105.
Charles, for the respondents, was not called
upon.

Wores, J.—1 am of opinion that this appeal
must be dismissed. It appears that the appel-
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lant went to an inn of considerable size in Bristol,
and went with a sum of mowey in his pocket,
which he did not publicly exhibit, though he
took no precaution to prevent its being seen. He
engaged a bedroom, to the door of which there
was a lock and key; but though he shut the
door on going to bed, he neglected to lock it.
He left the money in a place where it counld be
got at by a person who quietly entered the
room. The mouvey having been stolen by some-
body who entered the bed room at night while
the appellant was asleep, this action was brought.
As a matter of law, it is insufficient to set up in
answer to the action the bave fact that the
appeliant had a large sum of money and yot
left his door unlocked. It is the duty of the inn-
keeper to take proper care of the property of his
guests, and it is possible that he may not have
taken proper care to prevent suspicious persons
from entering the inn. It might be that, though
the jury might think that there was some evidence
of negligence on the part of the guest, their judg-
ment on this point might be overborne by
evidence of negligence ou the part of the landlord,
The negligence here imputed to the appellant is
that though there wag a key in the lock of the
door, the appeliant did not turn it, and the
appellant’s counsel has, in avswer to that eited
the dictum of Lord Coke in Cayle's case (1 Sm.
L. € 107), that in such acase *‘it is no excuse
for the inukeeper to say that he delivered the
guest the key of the chamber in which be ladged,
aond that he left the chawber door opes)”’  That
is referved to by Erle, J., in Cushitl v. Wright,
G K. & B. 894, who asks, “Cun thers be such
a general rule ¥ Mast not the particular cireum-
stances be taken into consideration? Suppose
an innkeeper tells his guest: ¢ Take ecare of
yourself, for some pickpockets have come into
the place,” and after that the guest leaves the
door c¢pen.” Lord Coke indeed said that the
innkeeper did not get rid of his liubility by
giving his guest the key; but e never said that
such guest, to whom & key has been given, need
not, under any cireumstances, nse it. Supposing
that, as was the case in Durgess v. Clements, 4
M. & S. 306, o stranger had once or twice
looked into the rvoom, or other circumstances
had happened which cught to have excited the
engpicion of the guest, oan it be said that under
these circumstances he is under no obligation to
fusten the door ? Lord Coke goes on, afier using
the expression cited, to give instances in which
the innkeeper will be abgoived. <« If the guest’a
servant.” he says, *‘ or he who lodges with him,
stenls or csrries away his goods, the inkeeper
shall not be charged. Moreover, be intimates
that a guest may by his own sct, take away the
responsibiiity of the innkeeper. ¢ The inm-
keeper,” he says, “requires his guest that he
will put bis goods in such a chamber under lock
and key, and then he will warrant them, other-
wise not; the guest letg them le In an euter
court, where toey ave taksnaway, the inukeeper
shall not be charged, for the fault is ia the
guest.” Therefore, it is qunite clear what Lord
Coke meant by saying that it is no answer for
the innkeeper to say that he gave his guest the
key, but that the guest did not wuse it, was that
the innkeeper was not, as matter of law, ipso
Jacto, ahsolved by the mere delivery of the key:
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bat he then goes on to give instances in which
the invkeeper is absolved by reason of the guest
having taken the responsibility upon himself.
1t was urged on the jury by the connsel for the
plainiiff that it was not an unreasonable thing
for the plaintiff to have left his money in his
pocket, and to have left the door unlocked.
HSome people have an objection to locking their
doors. On the other haud, it was urged that if
@ guest at an ion did not like to lock his door,
he ought to pat his mouney awny more carefully.
All these things are questions of degree aud of
fact. I think that the Coanty Couart judge left
the question guite properly to the jury. Tt
Beems to me o mistake to say that the innkeeper
is responsible unless there has boen gross
negligence on the part of the guest. ag the term
“aross negligence,” as was poiuted ouat in
Cashill v. Wright, is apt, unless explained, to
mislead the_mry It wus very clearly laid down
by Brle, J., in Cashill v. Wright, what negligence
on the part of the gnest absolves the Jandlord,
where he says, that ¢ the goods remain under
the charge of the innokeeper uud the protection
of the ion, #o as to make the innkeeper linble as
for breach of duty, unless the negligence of the
guest oeeasions the logs in such a way as that
the loss would not have happened, if the guest
had used the ordiasry care that a prodent man
may be reasonably expected to have taken under
the cireumstances.” I think in this case it was
a question for the jury whether there was not
gome negligence on the part of the platatiff, bat
for whieh the loss would not have happened.
The appeal, therefore, must be dismissed with
costs.

Kearixng, J—~1 am of the same opinton.  Mr.
QOppenheim contends that the County Court judge
ought to have told the jury that there was no
evidence to show want of ordinary care on the
part of the plaintif.  If there was no such evi-
deuce, then the questicn whether the plaintiff
had taken such eare did not arvise. I think
bowever, that the Jndge was bound to leave sll
the ciroumsinnces to {he Jury.  Mr. Oppesheim
nas eontended that, 1f we say the Couvnty Court
judge wag right, we siz:;?} be Iaying dowa ag
miatter of law that a guest st mn inn is, under all
czrmunstances, bhound to loek his door.  Buat al}
that we do say iz, that under the gircumstancesy,
the judge was right in leaving the guestio b to
the jury.  The only question of law that mei izeg
L ER whether there was any evidence to oo o the
Jury. 1 think ﬁwrv was, anid that ithe appeal
wwust he dismi

M. Sxrts, J.—1 am of the same apimon. I
think that the direetton of the judge was per-
feotly conststent in point of law, Thay is not
disputed by Mr. Oppevhsim, and, inde
could wot be, for the direction was presissly i
asvordanes with the judgment of the <"mrf 3’1
Cashi zz Y. Weight.  Dui
vRYVE Y Bat mu‘"' Wag un
o the ;‘,'utu. th u tn the loss,
wad that, {.;eremw, the judze ought 1o have
divected the Juvy that tuey sould uat find for the
defendants on the ground of any negligence on
the part of the plaiatiff. T am of opinion, how-
ever, that there was evidence for the consideration
of the jury, and that they were the proper
tribunal to decide the question. I guite agreo

tigenoy

with Mr. Oppenheim that a man iz not bound to
lock his door; that iz a question for himself.
At the seme time, I should be fur {rom saying,
that in the present state of the travelling world,
a man had taken proper precantions who left his
door unlocked. I do notsay that his not locking
his door ipso fucto relieves the innkeeper from
hig liability, still the faet iz o strong one,
especially when there are other circumstances of

negligence. All these things depend on circum-
siances. ‘What may be an ordivary act at &

small ino may assume a different aspect at a
monster botel. Then, again, the plaintiff had a
congiderable sum of raoney with him, and he took
ont the bag contaising it in the commercinl room.
It was s question for the jury whaut sovt of room
this was, and to what kind of people the plaintiff
gave an oppovtunity of sceing his money. The
plaintiff then went to bed, leaving the movey in
his pocket, and though there was a key in the
leek, he did not lock his door. I think the judge
would have been wrong not to have left these
matters. to the jury, and that the appeal must be
dismissed
Judgment for the respondent.

NOTES OF RECENT DECISIONS IN
PROVINCE OF QUEREC.

THE

ALIMONY.

A wife has no action against her husband
for alimentary allowance on the ground that
she eannot be comfortable in the house of her
husband. She must reside with him. (Mon-
delet, Mackay and Beaudry, JJ.}—Conlan v.
Clarke, 1 Rev. Crit. 473,

BavginNg.

Ield, that when a b'mk digsconnts for A, a
draft by him on B., and acespts a check for the
proceeds and delivers it to A., for transmis-
sion to B., to enable B. therewith to yetire
a draft for a similar amount, drawn by A. and
accepted by B. for As accommodation, and
sbout to fall due at the branch of the bank
where B. resides, on the faith of As repre-
sentation, asserance and undertaking (withount
authority, however, from B.) that B. will ae-
cept the new draft, and B. receives the check,
and before using it'has knowledge of the trans-
action ags between A. and the bank, B. cannot
legally use the check to retire his own accept-
auee on the old draft, withont accepting the
new one.—T7orrance ef al. v. Bank of B. N.
Ameriva, 15 L. C. J. 169,

Brnrs axp Novzs—Arrarariod.

The word « months,” which had been omit~
ted in & note after the word ¢ three,” had
been ingerted by the holder withouat the know-»
ledge of thé endorser. Held, that this was no
alteration, and that the endorser was liable,
{Torrance, J.).—Lainé v. Clarke, 1 Rev. Crit.
475,
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Brors asp Nores—ProcuraTioN,

Held, that when a promissory note'is signed
by procaration, proof of the due execution of
such prosuration must be made to entitle the
plaintiff to recover judgment in an ex parte
suit on the note.—&thier v. Thomas, 15 L. C.
J. 225,

‘CoRPOBATION—(BSTRUCTIONS.

A corporation is not responsible for the neg-
ligence of others in leaving obstructions in the
street, when it appears that the driver might
have avoided the obsiructions, {Mondelet, J.)
— Maguire v. The Corporation of Monireal,
1 Rev. Crit. 475.

DominioN ARBITRATION.

Held, that the Buperior Court of Lower
Canada has. jurisdiction over an avbitrator
appoiuted by the Governmeunt of the Dominion
of Canada, under section 142 of the B. N. A.
Act, while acting as such within the Provinee
of Quebee, and may enquire whether sueh
arbitrator ig in the legal exercise of his office.
—Quimet, Aitorney-General, v. Gray, 15 L. C.
Jur, 306,

Fruorion Law — DisouarirrgarioNn or CANDI-
pargs—Leagns BY CORPORATIONS,

Held—1. That o lense of & stall in the mar-
ket with the Mayor, Aldermen and Citizeas of
the City of Montreal, is a contract withia the
meaning of the 29-30 Vie. chap. 56 sec. 7.

2. That such contract, entered into by a ¢ity
councitlor prior to new election, is not such
a cantivuing contract as will’ disqualify Lim,
when re-elected, from sitting under the new
election, nor thereby deprive him of his seat
in the said Council.

3. That, under the Act, 20~80 Vie. chap. 56
sec. 7, the words used being, “ Any member of
the said conncil whe shall, direetly or indi-
rectly, become a party to, or security for any
contract or agreement to which the corpora-
tion of the said city is a party, or shall derive
sny interest, profit or advantage from such
<coutrrct or agreement, shall thereby become dis-
qualified snd ivse his seat in the said Couneil,”
the Judge cannot oust from office s member
re-elected, who had coutracted with the cor~
poration while sitting as councillor under a
prior election. -

4. The Mayor has not, nor has the City
Clerk of Montreal, power or authority to can-

" cel leases made by the corporation, and such
deeds of cancellation will be adjudged ulira vires.

5. Leases by corporations, and releases,
should be under the geal of the corporation.—
Smith v. MeShane and the Mayor et al, of Hon-
treal, 16 L. C. J. 208,

Erecrion Law—CoxTRACT.

Held—1. That the eandidate is liable for
services of carters engaged at his bidding to
convey voters to the polls in a municipal
election,

2. That a member of an Klection Committee
engaging the carters will be held responsible
for their wages.

8. That such contracts can be enforced at
law by suit.—Ramage v. Lenoir dit Rolland,
16 L. G J. 219.

I850LVENCY—PROVINCIAL LEGISLATURE.

Held, that by section @1 of the B. N. A. Aect
of 1867, the Parliament of Cauada has exclu-
sive legislative authority in all matters of in-
solveancy, and an Act of the Legislature of the
Province of Quebec changing the constitution
of an ineorporated Benefit Society, so as to
foree o widow to receive from the Society $200
once for all, instead of a life rvent of 7a. 6d.
waekly, on the ground that the Boclely was
ingolvent, is unconstitutional and null, and
may be dselared so by the courts having eivil
jurisdiction within the Province.—Belisle v.
L’ Union 8t Jacques, 16 L. C. J. 212,

INSOLYENCY —DOWRR.

The decision of Mr. Justice Torrance, re-
corded at p. 248 of La Revue was reversed in
Review, Mackay, J. dissenting. Messrs. Jus-
tices Mondelet and Berthelot were of opinion
that section 57 of the Insolvent Act of 1869
did not apply to dower and other gains de
survie dependent upon the contingency or con-
dition of survivorship to the husband, these
speeial rights of our ¢ivil laws not being ex-
pressly mentioned in the provision of the Act.
Mr. Justice Mondelet further remarked, that
even if they had been so mentioned, the provi-
sion of the Aet would be unconstitutional, the
Parliament of Canada havisg no control over
the civil laws of the Province. Mr. Justice
Mackay was in favour of Myrs. Morrison’s
elaim, beeaase it was founded upon our Insol-
vent law, interpreted in the way in which the
English Courts bad interpreted a similar see-
tion in the Eanglish statute, the way in whieh
the Courts in Ontario or New Brunswick would
interpret it.—1In re Marrison and Dame Anne
Simpson, claimant, v. Henry Thomas, 1 Rev.
Crit. 474,

Insorvency-~Execurron CREDITORS.

A guardian wander & writ of compulsory
liguidation in Tnsolvency matters has a right
to take out a saisiz revendication against a seiz-
ing bailiff and the creditor, who, although well
aware of the issuing of the compulsory wris,
persist in holding the estate of the insolvent
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under an ordipary writ of exegution-~in this
case o writ of saisie gagerie. The balliff,
WMercier, was conderped, jointly and severaily
with the landlord, to deliver the estate to the
guardian and to pay the costs. Mevcier was
further ordered by the court, suo et proprio
motu, Lo be struck off the list of balliffs of the
Baperior Conrt. (Mackay, Torrance and Beau-
dry, JJ. ) Whyte v. Bisson et al, 1 Rev. Crit
474.
Insonvevcy—DBoox DaBTs.

The purchaser of the book debts of an
insolvent estate cannot complain that some of
these debts have heen collected by the assignee
previously to the auction sale, although the
list of debts showed no such collection whon
the sale was made. (Mondelet, J.)—Lafondv.
Rankin, 1 Rev. Crit. 475,

Ixgorverey—GUARARTEE.

Held, that an assignee under the Insgolvent
Act of 1864 cannot be sued en gurantie in res-
peet of s matter for which the insolvent was
liable to guarantee the plaintiffs en garantie.—
Hutehins et al. v. Coken, 15 L. C. J. 285.

IxsoLvency—CoMPOSITION.

Held, that a composition discharge under
the lusolvent Act of 1884 affects the insolvent
only, and does not relieve outside parties secon-
darily liable, not parties to the insolvent pro-
ceedings.—Hartin v. Gaulé, 15 L. C. J. 287.

Insuranca.

Introducing into the jusured premises s
gasoline machine of a dangerous character
without the consent of the insurer, is a viola-
tion of the policy. (Mondelet, J.).~~Matthews
v. The Northern Insurance Co., 1 Rev. Crit, 475;

Joint Srock Company.

No stock of an incorporated Company can
be called for, unless the conditions antecedent
to such call have been complied with, (Mon-
eelet, J.)—Massawippi Valley B. CO. Co. v.
Walker, 1 Rev. Orit, 475.

Justice ¢ THE PR FAus® ARRUST.

An 1nformation for perjury, contained in
three depositions prepared by counsel, was
laid before two justices of the peace before
arrest. After the arrest no examinations were
made of witnesses, nor did the accused confess;
yet he was committed to jail, there to be kept
till discharged by course of law. The accused
wag discharged on habeas corpus, and after-
wards for want of prosecution. Action in
damages aguinst the justices for §
reversing the judgment of Superior Court, that
the commitment not being based upon infor-
mation reduced to writing before the magis-
trates, was null, and that the magistrates were

L0060, Ileld, -

rgsponeible for the false arrest. Judgment for
$100 and costs. (Mackay, Berthelot, Beaundry,
JJ.y—Lacombe v. Ste Maric e al, 1 Rev.
Crit. 474.

Liger~—CoRPORATIONS.

Action in damages for libel. The defendants
demurred upon the ground that an action for
libel did not lie against a eorporation. Held,
that civil corporations are governed by the
laws affecting individuals.. Demurrer dis-
migsed. (Beauwdry, J.)-~Brown v. The Cor-
poration of HMontreal, 1 Rev. Crit. 475.

Rarnway Company—Coumon CARRIZRS,

Notice of arrival of goods being given by
the Company to the owners or consignees that
they ¢ remain here entirely at the owner’s
risk, and that this Company will not hold
themiselves responsible for damage by fire, the
act of God, eivil commotion, vermin or deteri-
oration of quantity or quality, by storage or
otherwise, but if stored, that a certain rate of
storage would be charged for the storage of the
goods,” and which was paid to the Company
by the owners.

Held, that though the liability of the Com~
pany as common garriers had ceased, by the
arrival of the goods, the Company was still
liable for damage as warehousemen and bailees
for hire; but that in this eause the evidence
did not showany negligence on the part of the
railway company. Duval, C. J., Monk and
Btuart, JJ. (ad hoc). Conira, Badgley and
Drummend, who held that by law negligence
was presumed if damage showy, and the onus
of proof of care was on the Company, who had
made no proof whatever to rebut the presump-
tion against the Company. -~ Grand Trunk
Raidway v, Guiman, 1 Rev. Orit. 478.

SEDUOTION.

Plaintiff being aware that the defendant was
a marvied mon, sued him in damages for
gseduction.  Held, that no action then lies.
(Berthelot, J.).— Lavoic v, Lavoie, 1 Rev.
Crit. 474.

Taxes—Lupase.

Under s clause in a lcage the tenant had
promised to pay all the taxes on the premises,
ordinary and exiraordinary, foreseen and unfore-
seen, daring the lease. Held, that this clause
did not comprise taxes for the widening of
streets, for which compensation had been paid
to the Iandlqrd. indgley, Monk, Drummond,
JJ. (Dissenting, Duval, C. J., and Cavon, J.)—
Shaw v. Laframboise, 4 Rev. Crit. 476.

TAXES——SALE FOR, To CORPORATION (FFIOER.

This action instituted before the Superior

Court for the District of St. Francis, was
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brought to annul a sale for muuvicipal taxes
and rates, made at the instance of the dofge-
dants, the corporation of the Towuship in
North Ham, in Febraary, 1868, and sold to
the Secretary-Treasurer of that mnmcxpahty
at an undervalue.

Held, that the provisions of the
prohibiting sgents and others from becoming
buyers of the property, which they are charged
with the sale of, apply to subordinates.— Wick-
steed v. The Corporation of the Township of

eivil code

WNorth Ham, et al., 15 L. C. J. 249.
REVIEWS,
Canapiaxy Tunusrratep News.  George E.

Desbarats : Montreal.

There has been for sorie time a marked
improvement in this illustrated weekly paper.
1t is most creditable to its enterprising pub-
lishers, and deserves a generous encourage-
ment from the inhabitants of the Dominion,
What we especially admive is the absence of
all that nasty, mawkish sensationalism that
renders nearly all the American illustrated
papers inadmissible to families of refinement
and good taste. It is published by George E.
Desbarats, 1 Place &’ Armes Hill, 2ontreal, at
the low price of $4 per annum.

Tae Avuricaw Law Reerster. D, B. Canfield
& Co.: No. 430 Walnut st., Philadelphia.
$5 per annum.  Nov, and Dec, 1871
The leading articles arve, **The Liability of
Life Insurance Companies in case of Suicide,”
and an interesting sketch of the relative posi-
tions of the Legal Profession in England,
written by Hon. I F. Redfield, which we
may reprint for our readers.  There isalso a
large selection of cases, some with learned
notes appended by the Editors,

AP EO.L"*T"MENT“ ”‘O OY‘EK

-
.

GOVIIRX

{MENT OF ONTARIO.

for tho 1’»0‘ 5
Honorable Jobn 8

THHE FTON, ALEXANDER McK to bo Be
tary and Registrar of the Provinee of Ountario, in the pls
and stead of the Hon. Stephen Richards, 1eswueJ

TIE HON. ARCHIBALD McKELLAR, to be Commis-
sioner of Agriculture and Public Works for the Province
of Ontario, in the place and stead of the Hon. John Car-
ling, resigned.

Z

THE HON, PETHER GOW to be Secretary and Regis-
trar of the Province of Ontario, in the place and stead of
the Hon. Alexander MceKenzie, resigned.

THE HON. ALEXANDER McKENZIK to be Trea-
surer of the Province of Ontario, in the place and stead of
the Hon. BEdmund Burke Wood, resigned.

THE HON. RICHARD WILLIAM SCOTT to be Com-
missioner of Crown Lands for the Provinee of Ontario, in
the place and stead of the Hon, Matthew Crooks Cameron,
resigned.—(Cazeited Dee, 21st, Is71)

POLICE MAGISTRATES.
JOSEPH DEACON, Bsq, Barrister-at-Law, to be

~ Police Magistrate for the Town of Brockville.,

DAVID GEORGE HATITON, Esq., Barrister-at-Law,
1o be Police Magistrate for the Town of Peterborough.
(Gazetted Nov. 25th, 1871 )

REGISTRARS.

EDWARD JOHN BAREKER, of the City of Kingston,
Bag, . D, to be legistrar of the City of Kingston, in
the ronm and place of George A, Cammniing, &sq., deceased.
(Gazetted Dec. 23rd, 1871.)

DEPUTY CLERK OF THE CROWN.

PETER O'REBILLY, of the City of Kingston, Esq.,
Barristerat-Law, to be Deputy Clerk of the Crown and
Clerk of the County Court of the County of Frontenae, in
the room and stead of Peter O'Reilly, Senr,, Bsq,,deceased.
(Gazetted Dee. 16k, 1871.)

NOTARIES PUBLIC FOR ONTARIO.
WALTER MATHESON, of the Town of Simeoe, ¥sq-,
Barrister-at-Law ; EDWARID OBLER, of the Village of
Fergus, (;cntlunan Attorney-at-Law ; and JOHN REID,
of the hHwe of hdwudmuru’) Gentlumau (Gazetbed
Nov. 25, 187 l )

CHANCERY SPRING SITTINGS.
WESTERN CIRCUIT.
(on. the Chancellor.)

Toronto. ........ . Tuesday........ March 12
Goderich......... Tuesday........ April 2
Stratford. ... ... Tuesday........ “ Y
Woodstogk ....... Tuesday....... “ 16
Chatham........ . Tuaesday “o 23
London.... .... Tuesday....... “ 30
Sarnia ..., Tumday........Mav 7
Sandwich ........ Friday..... e 10
Walkevton ....... Taesday....... B 1
BASTERN CIRCUIT.
(Vice-Chancellor Mowat.)

Lindsay ......... Wednesday..... April 17
Peterboro’ ........ Tuesday........ “ 238
Coboury ... v.. . Friday.. U 26
Belleville ....... Thurs dav coese May 2
Kingston......... LT hursday....... “ 9
Brockviile  Thursday.......  “ 186
Ottawa...... '\innday ........ “ 20

........ Thursday....... “ 28

ILOME CIRCUIT.
(Vice-Chancellor Strang.

St. Catharines. .... Wednesday ..... March 20
Hamilton........ . Wednesday..... “ 27
Gruelph V. ¢ 3
Jarrie .. 10
Whithy ... (... Wedn 17
memn*l ....... . Wedn 24
Blmeos ..o, ha 3 ; &
Owen Sound...... Thursday....... ¢ 9

To CoRRESPONDENTS, —° A Student.” We cannot pub-
lish any anonymous commuuications. e might read the
leading article in our last issue with advantage.




