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DIARY FOR NOVEMBER.

1 Tueeday......... All Sainta
b Saturday - Artlclea, &c, to bo left with Secretary of Law Soclety.
G SUNLAY ..o 24th Sunday after Trimty.

12 SUSDAY ... 25tA Sunday after Trintly.

i6. Wodneeday ... Last day fur servion for County Court.

Zith Sunday afler Trinuty.

20. SUNDAY
21, Mouday .

Michael Term begius.
Paper Day Q. B.
1ty o Puper Dny C. P, Declaro for County Court.
27, 8UNDA gt Sunday in Adm
23, Monday P‘per Day Q L
30. Wodnesday .. ndmo Papcr Day Q. B.
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BUSINESS NOTICE,

Personsindebtedtothe Proprietorsof this Journal averequestedto remember that
allour pastdueaccounts have beenplaced sn thehandsof Messrs. Ardagh & Ardagh.
Altorneys, Barrie, for collection ; and that only a promptremutlance (o them 1o
sacecosts.

It irwithgreat reluctance that the Propriciors havecdopted thiscourse; bulthey
havebeen compelled to do so it ardertoenable them to meeltheir currentezpenses
which arevery heavy.

Now that the usefulness of the Journalis so generally admatted, it would no! be
unreasonabls to expect that the Profession and Officers of the Crur(s would acorrd
€ aleral support, wnstead of allowing t Ites to be dued for thar subscriptions:
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DEATH OF VICE-CIIANCELLOR, ESTEN.

This upright man and eminent judge, after a short
illness, died at his residence, on Beverley street, in the
city of Toronto, on the night of Morday the 24th of
October last. His death was by no means unespected.
For several year~ he was a great sufferer, owing to a pain-
ful malady, of which it is said his father died. In Septem-
ber last he submitted to a surgical operation, but owing to
his failing health, there was not strength enough re.
maining to withstand the effects of the shock. 'Though
for the time relieved from pain, his strength waned, the
lamp of life grew dim and was finally estinguished.
Bright hopes were at one time entertained of his ultimate
recovery, but Providence had otherwise decreed. He
sank and sank till he fell aslecp in his Saviour, in full
expectation of a blcssed immortality Until the last he
was coascious of all around and about him. He made it
his constant study to read the Word of Gud, and when
too weak to do it, had it read by members of his family.
Shortly before his death he gave them his parting bles-
sing, and left them—never more to see them in this life.

The deceased was rat merely ar eminent lawyer, but o
most devout Christian. Notwithstandiog the great labors
of his judicial office, notwithstanding the wear and tear of
the day appointed for man to labour, he each Lord’s Day
not only found time to attend tuc Iouse of God and
worship with the adults of his flock, but was himeelf a
teacher 1n the Sunday School connected with St. George'a

Churcl, in which parish he lived, and in whichhe died. It
was beautiful to behold the distinguished lawyer, who, dur-
ing the week, listened to most abstruse arguments and decid-
ed most difficult questions of law, on Sundays gently and
ucaflectedly teaching the lambs of Christ’s flock the way
to Heaven. He was a truly good man—Iloving to his
family and kind to all with whom he came in contuct.

1lis father wos Chief Justico of the Bermuda Islands.
Ilis grandfather was Attorney General of the same
Islands. fIe bimself was born at St. George’s, Ber-
muda, in the year 1805. Ile was educated in London,
England. Ile studied law at Lincoln’s Inn, and sub-
sequently became a conveyancer at Excter. e came to
Canada in the year 1837, and made Toronto the scene of
his future life, where he practised with success at the bar
till the year 1859. IIe was onc of the few legal men then
in Canada that knew anything of equity law. He was,
therefore, in 1849, when the Court of Chancery was
reorganized by the appointment of a Chancellor and two
Vice-Chanceilors, made the senior Vice-Chancellor. 1lis
learning adorned the Bench, whilst his courtesy to the bar
made it a pleasure to practise before him. e was,
beyond all question, the most profound real property
lawyer in Upper Canada. Iis caution was as great as
his learning. His whole aim was to discharge the duties
appertaining to his office conscicntiously before God and
man. e was always influenced by the purest and most
noble motives. To the poor he was always a benefactor.
To tho young he was kind and considerate. To his
famnily be was a loving father, whose precept was always
good, and whose example was as good as his precept.

e was, comparatively speaking, a young man at the
time of his death, being only 59 years old. He looked
much older than he really was. His life was a sedentary
oue. He was a clese student and a hard worker. Idleness
he abhorred. What ho considered his duty to be, that he
rigidly and sacredly performed. He felt also that whilst
doing his duty as a judge, he owed a duty to the Judge of
all men, and while dischbarging the former he never forgot
the latter. Thus he lived and died—a great lawyer, and,
what is still better, a sincere Christian. Peace be to his
memory.

STAMPS ON LAW PROCEEDINGS.

The fees nnd charges payable to the Crown upon law
procecdings in Upper Canada form a very considerable
item in the revenue of the couatry.

We are not prepared at this moment to state the amount
collected, but are safe in sayiog, that, not by tens of thou-
sands, but by hundreds of thousands of dollars it is repre-
sented. Nearly the whole establishmeat of the County
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and Dmswn Courts is sustamed 1rom the fces collcctcd
from suitors in proceedings in these courts, and the
fees in the superior courts cover a large amount of the
expenses connccted with the saperior courts of law and
equity. )

Hitherto the fees were collected and accounted for
through the agency of between three hundred and four
hundred persons; and this branch of the revenue laws, so
to speak, demanded the most constant, la ~rious, and active
supervision to manage and to protect the government from
loss. This great array of officers—from the clerks of the
Jrown down to Division Court officers—were each required
to give sccurity by bond to the Crown for the faithful
collection and payment over of the fees; and from the
default, negligence or ignorance of subordinate officers,
the losses to the revenue were frequent and considerable,
the partics themselves and their suretics often proving to
be insolvent when the necessary steps were taken against
them on their bonds upon default made. The power of
appointing these officers did uot in all coses rest with the
Crown, and in some instances the government were not
even aware of the existence of certain officers authorized to
collect the fees until years after their appointment.

It is not to be wondered, in suzh a state of things, that

the revenue from these sources fell off notwithstanding’

that the law business of the courts greatly increased, and
that money collrted from suitors never found its way into
the public chest.

This is not the occasion to speak of what)we have always
thought an evil—that suitors in the courts of justice should
be taxed in their individual capacity for the maintenance
of the tribunals which ought to be supported from the
general revenue of the country ; inasmuch as every indivi-
dual has a right to appeal to them to vindicate 2 wrong
committed ; nor yet to refer to the fact how Leavily the
tax presses on suitors in the Upper Canada courts. But,
guarding ourselves againet any admissions on this head, we
turn to the consideration of the new law for the collection
of these fees by means of stamps.

The change made we look upon with unmixed satis-
faction 2s one imperatively demanded by the existing
state of thiogs, one giving strong assurance that the
public will derive the berefit of the collections made
under the several statutes imposing fees on law proceed-
ings. The stamp system has long been found the :most
simple and inexpensive method of collecting fees and
charges, and the very best means of offectually guarding
agaiost frauds in this branch of the revenue. In the first
place, the number of respousible agents will be reduced
from three or four huudred to forty or fifty, and if

theso bo rcquned to prepay for stamps we do not sce how
it is possitle for the government to lose a shilling.

It is oot to be expected that a new system will at once
work smoothly or can be perfect in all its details, nor do
we expect that it will at first bo palatable to all. Most
men are naturally indisposed to change, and not until the
positive advantages of the new system are known and felt,
will the plan of stamps reccive mnmixed and universal
approval. There are some matters of detzil that may be
greatly improved, and perhaps it is searcely foir to criticise
arrangemenis which are expressly stated to be but tem-
porary in their character. Had the law not come into
forco till the first day of Jaouary, there would have been
minple time for the Executive to have perfected arrange-
ments ; as it is, everything had to be done in haste, the
new law coming into forcc on the 1st October, and, as wo
are informed, it was expressly intimated from the Audit
Office that the arrangement for the distribution of stamp
was only temporary.

Io providing for stamp distributors through the country,
the government, we are informed, with a single exception
—tho city of Toronto—appointed the County Crown
Attoroey in cach county for that duty, and most justly
we think, for these officers will, by the new law, lose the
four per cent. they were entitled to upon the local courts
moneys—that is, tho fees passiog through their hands—
and, besides this, being local officers appointed by the
Crown, they would seem the most proper agents for the
performance of any fiscal duty, and they are so recognised
by the statute law of the country. To multiply distributors
would be to incrzase the trouble and risk which the new
law was intended to avoid ; but then, the public convenience
requires, more especially for the purposes of the Division
Courts, that stamps should be procurable all over the
country, and it was accordingly intimated to the county
attoroeys that they would probably find it necessary to
employ an agent to supply stamps in each locality where 2
Division Court was held, the appointment of such agent
resting with themselves, the county attorney being held
responsible for the stamps entrusted to them : and it was
at first signified that clerks of courts, whose duties it
would be to cancel stamps, would not be eligible. This
disqualification was unwise (upon this point we refer
to communicated matter under the head of Division Courts,
from a gentteman of standing connected with thase courts).
The proposed disqualification has, however, since been
reconsidered, and it is announced on authority that there
will be no objection to clerks beieg appointed by county
attorneys as distributing agents. Postmasters have both
the sale and cancellation of stamps_for postages, and every
paper cancelled must show the date of cancellation, and all
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must pass under review of the judge, so there could be no
possibility of traud on the revenue, and therefure we think
the proposed disqualification vory wisely reconsidered.

Possibly the arrangement now made will be somewhat
modified, and if so we think it might work well. The county
attorneys would, of course, have to make an allowance to
the local distributors, and two and a half per cent. on sales
would be probably fair. As regards the city of Toronto,
the distributors of stamps there might reasonably make the
same allowance to the profession purchasing stamps in
quantity. At all events, for public convenience, one or
more agents to supply stamps resident in business parts of
the city should be appointed. It would be most unrea.
sonable to compel professional men to run up to Osgoode
Iall for every stamp required, and no onc would like to
be out of the moucy to keep a supply of stamps by him
without some little advantage from the outlay *n advance.

According to the arrangements already made, three
classes of stamps have been issued, distinguished by the
letters “C I’ « L, S,” and « F F.”

1st. Those marked I’ F, for the Law Fee Fund, which
means those to be made use of for fees payable upon writs
and procecdings in the County, Surrogate, Insolvent and
Division Courts, as well as upon applications to, and pre-
ceedings had before, the county judges, unconnected with
any suit or proceeding in a court.

2od. Those marked C I¥, for the Consolidated IMund,
which means those to be made use of for fees payable upon
writs and procecdings of and in the several cournts of Error
and Appeal, and the superior courts in Upper Canada.

3rd. Those marked L S, for the Law Society or Osgouvde
Hall Fund, which means those to be made use of for fees
payable upon certain writs and proceedings uf the superior
courts for the Law Society Fuand, in addition to those
marked C F.

When any document or writ is liable to the paymeat of
a fee both to the Consolidated Fund and to the Law Society
Tuud two distinct stamps must be affixed.

The stanps are about cne and three quarter inches long
by an inch broad, far larger than is necessary for any pur-
pose, nor are we willing to accept the full length figure of
Justice with her scales as an equivalent for the great incon-
venience in sffising the stamps. Indeed it is often diffi-
cult to find space for them on the document to be stamped.
‘The adhesive matter, too, is not the best, and, to all appear-
ance, the document that is much bandled will be sura to
part from Justice and her scales, so imperfect is the mode
of attachment.

We believe the proper and wmost convenient course
would be for the guvernment to sell stamped paper, on

I be printed.  This might readily be done at all events ie
! the superior courts.  The cost to the government ot the
! paper would be small, and the Little protision that fees for
. any amount between the round sums of ten, twenty, and
‘,thirty centg, &c., are to be replaced by a stamp of the
Uhigher denomination, increases the fees quite enough to
cover the charge. At all eveats this should be done for
the convenience of the profession. The Act provides for,
and plainly contemplates stamped paper. It is the way in
which the stawp revenue is collected in England, ard we
do hope this *licking” may be dispensed with; but if
“ the powers that be’” must have the nasty process con-
tinued, in charity they ought to give the smallest possible
surface to lick.

The operation of affixing stamps in court causes no little
1elay in the progress of business ; if stamps were impressed
this delay would be saved, at all events, in the superior
courts. It may not be possible, under the existing tariff
of fees to dispeuse with stamps at the hearing of causes in
Division courts, but printed summonses might very well
be issued with the stawp impressed on the documents as
suggested.

Under an old provision in England regarding stamps,
officers were appointed to attend courts of justice tosee that
the revenue was not defrauded. A similar duty is impos-
ed on the judges here undes section 17, which enacts, that
¢« The court in which any such matter or proceeding is, or
is pending, which ought to be, but is not so duly stamped,
shall not, nor shall any judge of such court take or allow
auy matter or proceeding to be had or taken upon, or in
respect of such matter or proceeding, though no exception
be raised thereto by any of the parties, until such matter
or proceeding bas been first duly stamped.” And under
seetion 20, the stamps used are at once to be cancelled.

As the County Crown Attorney will no longer reccive
fecs for the Fee Fund, he will not be in a position to pay
as heretofore the county judge’s salary, in part or in
whole, as is now done from the fees, and the present secms
a most appropriate time to carry out the suggestion of the
Auditors made in the Report on the public accounts, (dated
1st March, 1860,) which wss to pay the judge quarterly
by warrant  The following is the paragraphin the Report
to which we allude : “In our last year’s report we alluded
to the anomalous position of the Upper Canada Law Fee
Fund. The local officers collect the fees and pay the
salaries of the county judges out of them, depositing the
balance (if any) half-yearly, and if the fees ars insafficient,
the deficicncies are made up at the end of each half-year
by the issue of warrants. It would be much more in
accordance with the system pursued in all other branches

which writs, summonses and documents of <he kind could

of the public scrvice, if the judges were paid by quarterly
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warrants, and the whole of the fzes were deposited with
the Receiver General.”’

Buat from another point of view the arrangement was
objectionable, for the value of an income depends in no
small degree on the regularity in timo of payment, and
many judges had to complain of great delay, in some cases
of positive default, in recciving their salarics. The amonat
of fees, too, vary very much, and uo »afe calculation could
be made s to the reccipts at the usual periods. This
would not be felt in over-payivg countics, such as York
and Peel, Simcve, Welungton, &c. ; but the counties that
had an overplus after paying the judge’s salary were few,
and the arrangement in the other counties has long been
felt as a positive grievance. And, morcover, it was felt
that the county judges ought to receive their salaries direct
from the government, and not from a lecal office in their
own courts. We trust this subject will engage attention,
and that the suggestion of the Auditors will be made the
rule hereafter.

One word more on the subject of stamps : we hope that
the members of the profession, aud all those out of the
profession who require to use stamps, will be disposed to
give the now law a fair trial, and 10 bear in mind that
the best machinery must have some time, and requires
some handling, before it can be made to work smoothly
and well.

pntpam—

A DISGRACEFUL LIBEL.

Much is said in these days about the power of the press.
All admit the power, but the wanton exercise of power
often becomes an abuse.  The press in the hands of upright
conscientious and honest men is an engine for good ; but
in the hands of rash and malicious wen may become an
engine for evil.

We know not and we care not who is the editor of 2
newspaper published in Kingston, and named the Britisk
American, but a recent writer in that paper has gone far
beyond the legitimate exercise of the power of the press
by abusing the Chief Justice of the Common Pleas for
refusing a certificate for costsin an assault case tried before
bim at the last Kingston assizes. No doubt the official
acts of all public functionaries . open to ail fair criticism,
but judicial reputation oughtmever to be rashly assailed,
and to vilify and misrepresent the conduct of those intrust-
ed with the administration of justice is an offence of avery
serious nature,  tending with the ignorant and the wicked
to lessen the respeet due to the law itself.” .

What are the facts so far as the Chief Justice is
concerned 7 He presided at the trial of an action (Beack
v. Ferguson) brought for an assault. The action was
brought in a Superior Court, and the jury awarded to
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rprnintiﬁ' only §75 damages, an amount within the jurisdic-
tion of a County Court. Application was then made to
the Chief Justica under the statute for a certificate to the
cffect that the causo was a fit onc to be withdrawn from the
County Court and commenced in the Superior Court. The
Chiof Justice in the exercise of the discretion vested in
him by Inw refused the certificate.  For so doing the Chief
Justice is accused of partislity and improper conduct.

No appeal lies from tho exercise of discretion by a judge
having authority in his discretion to grant or refuse za ap-
plication. But supposc an appeal not merely to other
judges, but to the public, right and propor, can it be said
that the learned Chief Justice improperly refused the cer-
tificate 7 If the cause were a “fit’’ one to be withdrawn
from the County Court thero must be some reason for
holding it s0? It is not because any difficult question of
law arose on the trial; for all adwit chat none such did
arise. Then how did it become a fit cause? Not because
seventy-five dollars damages was given, for that prima facie
shows it to be a fit cause ouly for the inferior court that
has jurisdiction in such cases to the amount of two hundred
dollars,

There' was nothing in the cause to wake it anything but
an ordinary one, beyond the fact that the parties were
¢ newspaper men.”  We cannot sce that newspaper men
¢ who delight to bark and bite,” are to be treated other-
wise than like other mewbers of the human family, who
in like manner misconduct themselves. No doubt the
parties to a cause may have a great estimate of its impor-
tance. This 13 but vanity—often, as in the case before
us—followed by vexation of spirit. But others, who can-
not see the causes in such a light, are not to be accused of
venality and partiality. The Chief Justice in the calm dis-
charge of a judicial duty adopted the verdict of twelve sworn
jurors on a question of damages as his rule of conduct, and
refused to certify. No wan unconunected with the parties
to the suit could properly bave done otherwise if in his
position, For this the Bench is attacked and sought to
be brought into contempt. We must protest against such
conduct. No man having at heart the good of society
should lend himself to such an attack. The Bench is not
to be lightly assailed. It is of the utmost importaunce that
our judges, while honestly discharging their responsible
duties, should be sustaioed and respected.

None who know the Chief Justice will think the less of
him by resson of anything that has appeared in the Kingston
newspaper to which we have alluded. Our purpose in refer-
ring to the libel is not to vindicate the Chief Justice, but
to withstand what appears to us to be an abuse of the liber-
ty of the press. The Chief Justice requires no vindication
at our hands. His reputation as a manand a lawyer is too
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lofty to be affected by attacks from such a source. But,
others not so eminent may, if the evil be vot checked, be:
subjectod to like trcatweat, and so the adwinistration of

justice be made to suffer. We trust that the occasion for
3hieso remarks shall never again arise.  Newspaper writers,
like judges, have a duty to perform, and like judges should
decline the performance of the duty where their passions
or their interest is likely to blind their judgment.

WEW APPOINTMENT.

The appointments that have been made for the distribu-
tion of law stamps, in accordance with the provicions of the
25th section of 27 & 28 Vie. cap. 5, appear in the Gazetle
of the Sth ultimo.

Wu. W. Baldwin, Esq., son of the late Ilon. Rebert
Baldwia, has reccived the =ppoinrtment of distributor of
law stamps for the united ecounties of York and Peel and
the city of Toronto.

We have the greater pleasure in recording this fact, as
his name recalls the mewory of one who was both an
upright man and a cooscientious Jawyer, whom in life all
respected, and whose death ail deplored. The appointment
is o good one, and that is saying a great deal in times when
merit is not always the passport to offices in the gift of the
government.

DEATIH OF CHIEF JUSTINE TANEY.

We notice by our American exchanges the recent death,
at the ripe age of 86, of the Hon. Roger B. Taney, for nearly
thirty years Chief Justice of the United States.

The deceased was a man exineutly fitted to discharge
the duties of the high offico wi‘ch he so long held. He
acquired early in his judicial carveer, and preserved til] his
last moments, the respect of the bar, and confidence of
the public. He died not only an eminent lawyer but a
sound jurist. His memory will long live in the an-
nals of his country. His industry and his ability—his
honesty and fidelity, were proverbial. His courtesy to the
bar eodeared him to its members; and his uniform kind-
ness of disposition won the hearts of the public.

He was born in Maryland, where his ancestors, an old
English Roman Catholic family, had settled in the begin-
ning of the 17th century. Admitted to the bar in 1799,
he soon afterwards took an active part in public life.
Delegate to the General Assembly in 1860, State senator
in 1861. In 1831 he was appointed, by President Jackson,
Attorney General of the United States. Nominated by
the President to the Secretaryship of the Treasury, he
was opposed by the Senate, which was politically against
him. In 1835 the same Senate opposed his appointment
as an associate judge of the Supreme Court. On the

death of Chief Justice Marshall, liowever, a senate of o
different political complesion confirmed his nowination to
the Chief-Justiceship. This was in January, 1337, since
which time until his death the nominee of General Jack-
son retained the clevated position to which he was then
appointed.

He wag, if wa remember aright, the third Chief Justico
of the United States, Judge Marshall being his immediate
predecessor.  Mr. Chase, es-Secrotary of the Treassury, is
spoken of as his successor.

STAMPS IN COUNTY COURTS.
In County Courts, under the late Stawmp Act, it will bo
necessary to affix Fee Fund stamps of the following value :
On cvery Writ of Summons or Copias ad Respondendum. . §0 30

Every Verdict. covuuvierrirrrurecensannennasnnanes 130
Every Certificate of Proceedings mads by a Judge, to
be transmitted to the Court L{ ucen's Bendl: or Com-
mon Pleas. ... ... T 0 56
Every Ruioe requiring a Motion in open Court......... 0 80
Every Rulo or Order of Reforence o..vvvuvaieensn. .. 030
Every other Rule or Judge’'a Order..covvvvineennnnes 0 30
Every Recognizance of Bail teken by a Judge ........ 0 30
Every Affidavit administered by a Judge ............ 0 20
Every Writ of Subpena.......... Ceraes N 0 20
Every Referencoon a Bill, Bond, Note, Covenant, Account
orClaim...covuvannn S 0 60
Every Judgment entered....c..oooveenniiiinaniansn 130
Every Osth adgministered in open Court,............. 020
For every Special Hearing beforo the Judge (19 Vic. ¢, 99,
- R ) U 100
For very day’s sitting in tuking Examination and Evidence. 2 00
On every Reference to the County Judge from the Superior
Courts, 7o Dollars per day for every day’s sitting in
taking the Fxamination and Evidence (19 Vic, c. 90,
sec. 18).
Tuenty Cents per folio on the Evidence taken by the County
Judge, on Reference to am from the Superior Courts.
For every Report on the Examination and Evidence, on the
Reference to the County Judge by the Superior Courts 1 00
In Applications and Proceedings, other than in Suits in any
Court of Civil Judicature, the same fecs (as nearly as
the nature of tho case will allow ) as are payable under
the Act for the relief of Insolvent Dcll)bors (19 Vic.
c. 90,8 21),
RQUITY JURISDICTION.
EveryClaimfiled . ..o viniinninininnnnennans raeaes 0 30
Every Writ of Sumnions, or other Writ under the Seal of
the Court «..vuviiiiiiiiiiiiiiieinireniannnnaenn Q 80
Every Order or Application for Order . v veeueeneennnn.. 0 30
Every Hearing, One Dollar; to be increased, in the discre-
tion of the Judge, to a sum not exceeding .......... 2 30
Every Oath administered in Court.......c..oovvvaen.... 0 20
Every Certificate under Seal of the Court ............... 030
Every Sitting intaking an Account or other Sitting. ...... 100

‘The practice in Courty Court Chambers in Toronto is to
require that every Rule, Order, or other document, &e.,
requiring signature, must have the proper stamp or stamps
affixed thereto and obliterated by the Clerk hefore the same
be signed.
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The same practice is as acarly as possible followed in the
Clerk’s office.

All the stamps used in the County Courts must be Iee
Yund stamps (marked 1. I.).— Communicated.

SELECTIONS.

CAPITAL PUNISHMENT.—ROYAL COMMISSION.

The bereficial mitigation of the severity of our Penal Code,
begun by the Iate Sir Samuel Romilly, and partly, though to
a very small extent, effected during his life, was sure ulti-
mately to occasion a public inquiry, rs to the necessity for
:romining the punishment of death for any offence. That
inquiry has not nrrived too speedily ;* a demaad fur it having
becn cccelerated by a floxible exercise, for several years, of
the prerogative of pardon, wheteby the law has been render.
ed in ity operation very uncertain, and far more frequently
non-capital than capital. ’

In the debate on capital punishment in the Iouse of Com-
mons, on the 3rd of May last, on Mr. Fwart’s motion, which
resulted in the issuing of the ahove Commission, it is remark-
able that argumerts in favour of continuing the capital
penalty founded on theology or natural justice were almost
entirely absndoned, one speaker only having alluded to what
he considercd to be the expressed will of the Almighty. It
may therefore, it is believed, now be regarded as generally
admitted (at least, by all persons familiar with those facts
necessary to be known in order to arrive at & truo solution of
the question), that necessity alone can justify the State in
visiting o citizen with death; consequently, that death in-
flicted for sentimental reasons only—for example, for the sake
of vengeance, ur from o sense of justice—is & proceeding
utterly indefensible, and as irrational as is beheading the
corpso of n traitor, or as an attempt to wash out blued by
blood. It is believed, therefore, that it would be agreeable,
if not to the whole nation, at least to a largo and increasing
number of the most respectable and best informed portion of
1t, if our laws could, consistently with the public welfare, be
rendered entirely non-capital. That innocent persons have
oceasionally been condemned and executed is a fact, alas!
indisputable, and very recently some remarkable examples of
the miscarriage of jurier, in cases not capital, have reminded
the public, that the possibility of the like fatal and irremedi-
able error must exist, so long as the capital penalty is retained.

Ono of the first, and perhaps the first, of the inquiries
brought under the consideration of the Comun'ssioners, will
therefore be—whether there is from any and what cause a
reluctance in juries to convict on trials for capital offences ;
end whether nny distinction is made by jucies when the vic-
tim of murder i8 an infant; and if, contrery to our anticips-
tions,* it shounld be found that therois no such reluctance, and
that human life is equally protected at al! ages from malicious
attempts to destroy it—advocates for the aunlition of cuipiml
punishment will no longer be able to avail themselves of the
reluctance cf juries to convict, as one of their favourite argu-
ments ; but on the other hand, should such reluctance be
found to exist, and should it appear that human life is not
cqually protected from murder at all ages, and that from these
causes guilt is likely to escape, and occasionally escapes con-
viction, 1t appears diffioult to continue for anr beneficial pur-
pose the capital penalty. Whether it should be continued
depends, however, upon many other considerations besides
those last reforred to. At present as regards malicious homi-
cides the law ig, and has been for seveial years, theoretically

enpital, but in the great majority of convictious practically

non-capitnl, and henco it may ho predieated that the Com-
miszioners will recommend oither the abandonment of the
death penalty, or surround the sentonco of death with such
new circumstances, ag will, if possible, reuder the infliction
of it satisfactory to the public.

Tho ceuses that produced the Commission mag bo stated to
be, first, the incrensed regard for human lifo arising from
many years of domestic tranquillity and the conscquent pro-
gress of tho nation in humanity and civilisation ; secondly,
the belief that the death punishment is either nut o deterrent,
or if a deterrent, ia attended with circumstances that render
its infliction productive of more evil than good, or that it is,
as a_ deterrent, not grcater than, or so great as, hopaless
penal imprisonment or hopeless penal servitude for lifo
would be; thirdly, the co-oxistence with the two former
causes of an irresponsible power in the Crown to stay the
executioner’s hand, after the convict has been sentenced to
die. The word * irresponsible’ is used because the power
has been exercised on allegations brought ex parte to the
notice of the Crown, without any public investigation, and in
the abaenco of any agent to protect the public welfare. The
firat of the foregoing causes, operating on the last, has now
for some years occasionsd frequent and extraordinary publiv
manifestations for mercy where the slightest doubt of guilt
has appesred to exist, and in cases even where the Court has
been satisfied with the verdict. It has also caused the law to
be administered, ot on an uniform principle, but on n prin-
ciple vibrating in its movements according as it is oporated
upon by the publie, or & portion of the public. 1llence, one
murderer has been execated, whilst another, for an offence
preciscly equal in dogree, bas escaped. In some ¢ases an
inquiry sfter verdict and sentence of death is made, in others
not, although justice requires that if further inquirz bo
allowed in any case, it should be made in all, since all ver-
dicts are fallible. Now a penal law ought not to be varied
in its operation, for to the extent to which it is relaxable, it
ceases to be penal ; and yet baving regard to public opinion,
the death penalty can at present be carried out in a compara.
tively few cases only. Thus the deterrent effect of the law
if such deterrent effect exist, is 8o uncertain as to be reduced
to o minimum. The second of the three before mentioned
cauees that occasioned the commission, has greatly aug-
mented tho power of the first; and bas also raised a question
entirely independent of considerations arising from religion
or humanity—in short a question of police; for the abolition-
ists of capital punishment, without availing themselves of the
arguwents in their favour founded on Christian theology o~
civilisation, allege that, having regard to the causes of mur-
ders, the death penalt - is not onlv not deterrent, but that
from its demoralising vperation it tends to foment thuse
vicious passions that give birth to the crime.

For the purpose cf ascertaining whether the capital penalty
i or is not at all, or to any, and i. any to what extent, deter-
rent, the psychology of murderers will, it is presumed, be
investigated, so that the report may be satisfactory to men of
science who have made psychological facts their special study.
Upon this brauch of inquiry it is believed that much informa-
tion, with which the public is only partially acquainted, may
be adduced by the examination of physicians uf experience
apd learning, and others. There secms, indeed, to be little
doubt that the pyschological causes of murder may be sscer
tained with exactitude, and that those murders that have been
brought to the notice of the public are types of all undiscovered
murders; and if by referring to trials for murder fur a series
of years, the motives which vceasion the crime seem to be such
as to defy repression by the death penalty, the Commissioners

& The espediency of o Royal Commission to jsquire Into the operation of
capital punishment was sugygestod {n 1860. See Luw Amendiacnt Socivty’s
papers, 17th Dec,, 1960,

® From 1858 to 1862 convictions for murder were 322 oot of 1,000, For ail
other offencas 755 out of 1,000.—Commuuicated by . T. Humiphieys, Bacretary
1o the Anti-Capital Punishment Association.
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will hardly fail to point out its inutility from that cause alone.
Under this head of inquiry it may possibly bo ascertained, that
when any passions are sufficiently excited, no seli-control frem
1easoning about consequences exists, and that tho murderous
intent or passion is that on which tho death penalty has, if
any, tho most feeble oporation. Moreover, on examining the
origin of murders, the Commissioners will probably discover
that one and all ariso from cupidity, and that cupidity has ita
varieties capable of classification, and s o more powerful
emotion than the fear of death. The following statement
s;lowsdhow casily murdors and tho causes of them may be
classed.

Tz Varizries or
CUPIDITT WICIl OCCA-
810N MURDaRS.

CASES TUAT FAVX ACTUALLY OCCURRED, PROVING
ZACH VARIETY, WITU THEIR DATES.

21st Decemnlber, 1846,
1st—IHannnh Reid found drowned in Water-
Yoo-dock, London, with the body of her
recently born infant bound to her waist,
her avms clasping the child to her bosom.
2nd—All suicides.
Suttees and tho voluntary prostration of hu-
man beings for death, before tho crushing
wheels of the Juggerngut,

16tk May, 1854,

Lewellin Garratt Talmage Harvey, aged 30,
murdered Mary Richards, aged 21, bavin
dragged her into a coppice and violatcﬁ
her person, and stunned hor with blows

of which she died.

24tk December, 1828,
1st—Burke and Hare, who at Glasgow had
suffocated several persons to sell their
bodies for anatomical purposes.

19¢% July. 1849.

2nd—Rebecea Smith, 1 pious and devout
Sabbatarian, the motiier of eleven chil-
dren, ten of whom she poisoned, and was
executed for poisoning the last, & month
old. The reason sho alleged was to save
her children from want,

1st Jauuary, 1845,

1. Desparr ......

2. SUPERSTITION.

3. LUsT.eecrnvanne

4. GAINw.t coas oun

5. Love or a.lst— Tawell, a married man, in apparent
raLse  Bur| afuence and very charitable, murdered
coop REPUTA-| at Salt Hill a weman, Sarah Hart, with
TION, whom he cchabited.

20d—All murders of newly born bastards,
NOW 60 common,
18tk August, 1847,
6. ANGER ceeveensn The murder, enrly in the morning, of the

Duchess de Praslin at Parig, by her hus-
band, who afterwards committed suicide.
Violent altercations had long existed be-
tween them.

16tk February, 1846,

The murder of James Bostock, in Drury
Lane, by his apprentice Wicks, who had
received o debt due to his master of 15s.,
and could account for 4s. only. He told
his master he had lost 11s. of it, and pro-
posed paying it back at 2s. 6d. a week, but
his master insisted on deducting the 13s.
from his week’s wages; for which he shot
him dead a day or two afterwards.

7. HATRED .uueus

CASES TRAT NAVE ACTUALLY OCCURRED, PROVING

i
Tig VARIETIES 0F
( EAUT VARIATY, BiTH THEIR DATIS.

CUrnaTy Wit s ocCa-
siox MuRDars.

ist October, 1861.

Murder of Mr. Mark Frater, a tax-collector,
at Nowcastle-on-Tyne, by a carpenter
nwmed Clark, for distraining his work
tools. The distress was made in the
previous July. Immediately after tho
murder Clark oxclaimed, ** It's all right,
he has robbed me and I have paid him.”

20th Seplember, 1860.

A bailiff named Harrison was in the occu-

pation of o cottage in which the prisoner
| Lockey’s wifa lived with three children
by a former marringe. Ilarrison slept
below, Mrs. Lockey above. Lockey be-
eame jealous of Harrison, and 9n his way
home from work was heard to use violeut
language, and, soon after he arrived at
home, he attempted to murder both his
wife and Harrison, and killed Harrison.
10. Exvy ... ...lTho first historical murder.

8. REVENGE v

9. Jearovsy......

Can it be for 2 moment credited, that fear can have had any

operation in restraining any one of the foregoing homicidal
assions, especially if they be excited by inebriation ? and yot

it is believed that there is no cause of murder that may not be
attributed to one or more of them. They are adduced here as
examples. 'The fear of death is, in truth, & very feeble oppo-
nent to the other emotions of human nature. Whena contend-
iug with cupidity it invariably gives way, whether the object
of the cupidity be good, for example, to save life from drowning
or to win a battle in a just war—or bad, as to commit & mur-
der from revenge, or to fight a3 a mercenary.

Although human nature is, as regards its elemeutary
properties, the snme throughout the world, the social institu.
tions of one nation aro not necessarily applicable to every
other; and therefore no sound argument can indisputably bo
raised ia favour of the abolition of capital punishment in this
country because its abolition has worked well in others; but
if the abolition of the death penalty hos not inrreased crime,
amongst a people unquestionably less civiiised than we are, it
is a legitimate argument to allego that it would not be 1ol-
lowed by any increase of crime with us.

Sir James Mackintosh, who presided for ssven years as
Judge of the Supreme Court of Bombay, in his last address
to the grand jury is represented to have said:

“In the sevon years ending 1763, there had been 141 capi-
tal convictions, out of which there were 47 exocutions,
averagiog nearly seven a year. A gradual reduction of
punishments took place, and in the seven years ending 1804,
under the presidency of Sir William Syer, the convictions
for murder were 18, aund the executions 12 (not quite two a
year). During the seven years of my presidency, dating
from 1804, there were but six murder convictions and no cxe-
cutions. Yet there was during that entire period no diminu-
tion in the security of the lives or property of men.”

If then the fact of the abolition of capital punishment
smongst & people comparatively barbarous having led to no
increase of crime, affords sound ground for its abolition, how
graatly is the weight of that argument increased when applied
to countries as civilised as our own, in which executions have,
without any public disndvantage, been abolished? How then
can it be contended if the suspension or abolition of tho law
of death operates satisfactorily in Louisicns, Rhode Ialand,
Michigan, and Wisconsin; in Laenwarden, Utrecht, Bruns-
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wick, Denmark, Belgium, Berne, and Tuscany (in which
Yast State tue punishment of death has for the third time
been by Inw abolished), that it will opernte in the same
manner with us?

This will be an important and interesting subject for the
inn]uiry and consideration of tho Commissioners,

Respect for lifo—whother of animnls or of man—is a sen-
timent created by civiliantion. What boy ever refrained
from robbing birds of their nests from any natural feeling of
pity? What barbarian ever hesiinted to tako awny life from
a fecling of compnesion or & senso of religion. Now surely
wilful bomicides must correapond in number with the dogree
of value placed on human lfe; for amongst a people by whom
itis held very sncred there must be few—by whon, it is lightly
regarded there must be many.  ‘The object of vur institutivos
should therefore be to consecrae human life.

Anather of the ohjects of inquiry therefure probably will be
whether the death pcuult}'—in(bepcndcntly of the manner of
executing, it—has or has not any and what operatiun, either
in encouragiog humane feelings, or checking their develop-
ment ; whilst one of the inquiries specinlly mentioned in the
Commission is the operation of the munner in which the
death nentence is executed. Should the report adsise the
ubolition of the denth penalty that inquiry will become
unnecessary except for the purpuse of illustration; but ic is
very important that there should he very satisfactory evidence
adduced as to the operativn on the public morals of public
executivns—because, notwithstanding the report, the legis-
lature may retain the canital peunalty. Upon this head of
inquiry numerous witnesses should be examined, that the
tendency of public opinian may be ascertained. It is believad
that much more estensive and valuable evidence may be
obtained on thig head, than that adduced before the Select
Cowmittee of the House of Lords on executions in jails in
1856. In ‘Pasmania, executivns ure not, we are infurmed,
conducted in public—and we are also informed that no evil
has griven thereftum—and in other countries, it may be
(Prussia is one) that death sentences are carried intu effect
belore n limited number of witnerses, The Commiesioners
will duubtless be able to ohtain valuable evidence as to the
offect of such ecxecutions—and to ascertain whether there is
any reason to suppose they create suspicien of fuul play, or
tend to encourage assassination.

That a great change of opirion as to the expediency of
retaining the death penaity has occurred, is certatn, from the
course taken by the Huuse of Cuommons on Mr. Ewart’s
motion, The Commissicuers will doubtless ascertain the
causes of this change, with refecence to which the Home
Office will be able o furnish important evideance, by supply-
ing the Commissioners with the particulars of the applications
to the Home Secretary for a commutatioo of the death sentence
during a period of years, the number of such applications,
aud the reasuns fur refusing or acceding to them, Doubtless
these reasons are recorded ; if not, they ought to have beeo.
They will, if affurded, probably prove to be the most interest-
ing and important matter adduced before the Commissioners,
especially if the expediency of retaining the prerogative of
mercy should, directly or indirectly, be brought under tbeir
consideration,

From what was preceded, it will be ohserved that the Com-
missioners will exhaust the subject of their commission by
proceediog under four heads of inquiry, viz.

1st. The operation of the death penalty on juries

20d. Whetber it operates at all, or to any and what
extent n9 a deterreat; an inquiry which suggests
two topics for consideration, viz.
(l1st.) The emotivns which end in murder and
what are the counteracting emotions, and
whether the fear of death is one of them,

2ud.) The operation of the abolition of the
death penalty in thase countries in which
it has been abolizhed.
3rd. The operation of the denth })cnr\hy on the morals
of tho people, irrespective of the munoer of exo-
cuting it.
4th, Its operation when publicly exccuted.

With roforence to the first head of inquiry, it may be
observed as remarkablo, that after the eapital ﬂpemmy be-
camo n dead-Jetter lnw a8 regards the following offences, viz.,
sodomy, burglary with violence, robbery with wounde, and
arson of inhsvited houses, *here was on the whole both a
decrease of erime and an increase in the proportion of con-
victions.*  Thuse whu advocate its entire abolition have
therefuro n primd facic argument in their favour. It may,
indeod, be legitimately contended :hat the onus probandi i3
thrown on thuse who uphuld ihe continuation of the death
penalty, and that the momeat the question presenis itself, it
is fairly open to grave doubts, whether o lawful penulty
analogous in its results to that of the crime it punishes, can
hare any operation ia discouraging the crime. .

The just indignation which a murder excites in *he survi-
vors of the crime, cannot be regarded a8 existing for any other
ohject than to urge the survivurs to prevent a repetition of the
vffence, for which o jnil is ns verviceable ns the execvtioner,
except su far as the examplo of death may operate. If then
executions are unjustifiable sumply as measures of justice, and
unnecessary to prevent a second nffence by the sameindividual,
they can be maintained only for financial reasona or because
they are territic ; but surely the possibility of a wrong verdict
justifies the State in providing o criminal convicted capitally
with fuod and clothing, for if he be innocent and executed
he is removed beyund tho power of human compensation.
Is then capital puuishwent in inurder cases deterrent?
With reference to which it may be observed, that al-
though, fur examp'e, rebellicns may he suppressed, and war,
and anarehy terminated, by a wholesale resort to it—
(especially if the death be frightful and public, ay, for ex-
ample, blowing men from guns, crucifisions, and the like)
—that however the law of terro~ may operate upon large
masses of mankind, concerttng and bound together for
a common object, yet as regards crimes by individuals—by

¢ The falloning tabla, communicated by H. T. Humphreys, Sceratary to the
Antt Crpital Punishment Assuclation, establishes this statement.

Derrease Decreass
Fiso years from | Five years from | of con- . of com-
1852 to 1838, 1857 to 1862. victions  mittals
per cent. per rent.
Crimes. |
Senten. Senton.
Com- H Com-
crd to ced o - -
mitted | gy, | DI | Geath, t
Sod MDY, wrverere conneeensl 2T | 68 183 65 18 | 197
Burglery with Jholenve.; 6o 33 39 35 8- 20
Itobbery with ouuds 55 I 31 18 515 486
Arsors  of  {ubabited
Bourkes ..ooean cesneen 2 12 13 5 885 40-8
w0 | 12 | 28 |12t | .. |
PROPORTION OF CONVICTIONS TO COMMITYALS,
Prom 1852 to 1856 From 1857 to 1861.
SOd0OMY veererrer weseeornnns 30 per cont 35 6 per cent.
Burglary with v,»lence, 66 b §97 “
Robbery with wouods . 60 “ 516«
Arson ot  fohablted
BOUSES crversersrerorsans 546 « 383 ¢
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perrons who i«olnto themselves from their fellow men, for tho

purposo of secretly committing crime—it is open to gerious
doubt whether the punirhment of death does operato as a
preventive. [t has not been necessary to re-onnct the
death penalty for arson, cattle-stealing, forgery or burglary,
or indeed for any crime great or small; and there are exam-
rlea showing that, as regurds murder, the death peoalty has
ind o operation oven in the vicinity of the gallows. In
threo successive yeara thero wore thieo murders in Derby-
shire in two of which the murderers were brought to the
acaffuld at Derby, and the third was that by Townley.

In conclusion it may be observed that the Report eannot
satisfactorily steor a middle course, nand therefore the Com-
missioners must find it expedient or pot expedient to retain
the death penalty. 1f it be retained, its operation must bo
rondered certain and impartial, either by abelishing the
prerogative of mercy, or affixing some condition to the cxer-
cise of it which will insure responsibility. It is not probable
that the Crown will be advized to abandun, or aven to qualify
its power of mercy, and yot as long as it exists it will rest
with the Crown whether the life of a convicted criminal shall
be spared or not, and hence public agitation for reprieves
will again and again occur, and none of the existing erils
arising from the importunity of the public to save human life
can be terminated. This appears to be one of the strongest
argudents to prove the inexpediency of the death penalty
betng retained, If cxecutions were alluwed only in cases in
which the jury found =« verdict of guilty, and life were to be
spared only when, with the verdict, circumstances extenu-
ating the crime were found, that would be qualifying the
precogative of pardon ; and there has been more than one in.
stance in which it has been fuund expedient to commute the
death sentence, notwithstanding an unquulified verdict of
guilty, satisfactory both to the jury and the judpe; and such
cnees will, of course, occur again. Nor would this objectivn
be entirely removed were a second trial allowed by way of
appesl, and a second verdict of guilty were found. The
pussibility of error would still exist, though the probability
of error would be greatly diminished. At present thero is
no criminal appeal, por is the subject of criminal appeals
referred to the Commissioners, who must therefoce proceed
a8 if there could be no securd trial for murder. Neithor are
they at liberty to enter into the question whether it is or not
expediect to qualify in any way the prerogative of mercy.
If, on the other hand, the Commissioners should report that
it is inexpedient to retain the capital penalty all these diffi-
cultios would be removed. Connected with the abolition of
capital punishment is that of secondary punishment, as to
which great difficulties have hitherto existed. None, how-
over, have been found when a criminal has beeu reprieved,
and therefore these difficulties are clearly not insuperable.
Irremissible but not unpardonable life punishment would
answer for the purpose of deterring others, better than
death; and that punishment should be penal in a greater
degree than for any other crime, but should not be accom-
panied by any species of torture. There would be no
difficulty in deficing the servitude to which murderers
should be subjected, so as to mark the enormity of the
offence ; but one unalterable condition should be that no
ticket-of-leavo system should upply to them.

Much power of good and evil is vested in the Commissioners.
The future social welfars of the community is largely con-
cerned in the conclusion they may come to. The death
penalty, if retained, however seldom it may be iuflicted, will
be a fuct operating on the morals and manners of the people,
far and wide, oo other matters of conduct affecting domestic
society, besides attempts on human life the abolition of it will
have an influence egually eatensive. Whether of the twain
is the better adapted for ihe security of human life, and for

! the pragress of civilisation, the Comn.issionera have to decide.*
—Law Magazine,

i INDEFINITENESS AND UNCERTAINTY OF PLEADING,

A pleading is not considered indefinite nor uncertain, if the
procise pature of the charge or defence therein contained it
apparent (Cude, 3 160). Therefore, indefiniteness in allegn-
tiony of matter which ought to come from the other side, such
as admissions of part payment by tho adverse party {Van
Demark v, Van Demark, ap. t., 13 How. 372), or in allegations
resnongive to irrelevant matter in the adverse pteading ([ur-
shall v, Tillou, sp. t., 13 How., 7), cannot be objected to.

But if a pleading fails so to stato the facts which it sots up
as to enablo tho adverse party and the court to identify the
tranar ions to which it refers, and to comprohend the nature
of the .efence which it contains, it is fairly open to objection
on this ground.

So, if it is uncertain whether one ¢laim or defence, or more
than one, is intended to he get up, the pleading may justly be
censured as indefinite. (Clark v. Farley, 3 Duer, 615 ; For-
sytk v. Eldminston, 8p. t., 11 How., 408.) .

The fulluwing allegations, among others, have been criticised
as too indefinite. Av averment that o party was * compelled
to pay ” without eaying how ( Patton v. Foole, 1 Wend:. 200
Packard 7 Ill, 7 Cow., 442), that he was ** duly appointed ”
administrator, receiver, &ec., without saying by what court
(S:riv. Coit, sp. t., 5 Abb., 482); or that he was ** dischar-
ged by due course of law ' (Currie v. Henry, 2 Johns, 433);
that *“ a large sum " was illegally assessed ( /eyscood v. Buffalo,
14 N. Y., 544); that a judgment recovered by A. “ belungs "’
to B. (Martin v. Kaaouse, 2" Abb., 327; 11 How. 567); or that
B. is * owner by purchase” of a note paynble to A. (Prindle
v. Caruthers, 15 N, Y,, 425 see Brown v. Juchardson, 20 id.,
472), that a note was given * by mistake, for a greater sum
than was due” (Seeley v. En-ll, 13 N. Y. [3 Kern.] 542;
rev’g S. C., 17 Barb., 330) ; **.bat the plaistiff is indebted to
the defendant on account of previvus transactivas” ( Wiggins
v. Gans, 3 Sandf., 738; Code Rep., N. S,, 117); or ** for ger-
vices,” without showing what kind of services ( Chesbrough v.
N. Y. & Erie R. R. Co., sp. t., 26 Barb., 9; 13 How., 557 ;
see Furcy v. Lee, sp. t., 10 Xbb., 143); or that the defendant
¢ wasted and mismanaged ” certain property consigoed to him
(White, J., Welb v. Putzel, MS., June, 1863y, So, where it
was essential to a cause of action that a certain act should
oot have been done in January, 1858, an averment tbat it
was not done “in January, 1835, nor at any time thereafter,”
was held too indefinite, though not bad on demurrer (Andrews
v. Murray, sp. t., 9 Abb,, 13).

A negative pregonant, or conjunctive denial of several alle-
gations, is liable to correction as indefinite, but not on any
other ground (see Wall v. Buffalo Waterworks, 18 N. Y., 119;
Doran v. Dinsmore, 33 Barb,, 36; 20 Iiow., 503).

The court may, on motion, require a pleading, indefinite or
uncertain within the meaning of the rules heretofore stated,
to be made definite and certain by amendment {Code, 3 160).

Ths is the only remedy against such defects, except by
proeuring 8 bill of particulars or copy of accouat, in the
appropriate cases. They canunot be reached by demurrer
(Dagal v. Simmons, 23 N. Y. 491; Prindle v. Caruthers, 15
id. 425).

* Sjnce the abova was written Her Majesty has boon pleased to diract lettors
patent to be passed under tho Great Seal, appointing the Most Noble Duke of
Richmond, thy Right $.n. Lord Staciey, M.P., the Right ffon. Stegber, Lushing-
ton, DC L., Judge of itur Majesty's High Court of Admirzlty: the Right tlon.
Str Jobo Tarlor Colerldge, Kaghe: the Right }on Tbomas (VHagan. Attorney-
Govera) for Ireladd, James Mouocrieff, Exq, M * . Ad+ocate for Sxtland : Horatio
Waddlogton, E+q, John Bright, Esq., M P., Willlam Ewart, Etq., M P., Gatborne
Hardy Keq. M P, Qeorge Watde Hunt, Fsq, M . and Chatles Neato. Eag M P,
to be Her Majesty's Commissioners to inquire into the provistons and opérmiion of
¢he Iaws now in forco in the United Kiogdom under and by virtue of which the

punishmen tof death may be inflicted upon persons convicted of certajn crimes,
and also {nto the manner in which capital sentonces are carried into execution
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Though a party may sometimes have his chuice hetween
demanding a bill of particulara or a copy of au account, and
o motion of this kind (see Farcy v. Lee, vp. t, 10 Abb. 143),
he cannot have both remedies for the same cause, and after
procuring a copy of an account, even if it is defective, he
cannot move to make the complaint more definite on points
covered by the account (McKinney v. McKwnney, sp. t., 1
How, 22). And where a pleading could be made more
definite only by giving the particulars of numerous items,
tiis motion is n it favored. the proper remedy being by apph-
cation for a bill of particulars, or an account (Cudlipp v.
Whipple, 4 Duer, 610; 1 Abb., 106; St Jokn v. Becrs, sp. t.,
24 Row. 377).

Only reasonable certainty can be required. The court will
not compel a pleader te be preciso in stating the contents of a
writing which he has lust (Kellogg v. Baker, sp. t., 15 Abb, 280).

'This motion is sul;~~t to the same rules in regard to the time
within which it r.ust be made, as n motion to strike cut irve-
levant matter. 1n general, no affidavit is necessary on this
motion, but we can conceive of cases in which a pleading
might seem, on ita face, sufficiently defiuite, and which
nevertheless might be quite otherwise, and in which the
necessity of amendment could not be made apparent without
an affidavit. For example, a defendant sued upon a note
might have several notes outstanding, precisely similar in
amount, pagyecs, and date, to one of which he might have a
good defence, and to others none. We think that, in case of
the plaintiff ’s refusal to show him the note, he might properly
move to bave its numnber stated in the complaint, instead o
resorting to the more tedious process of discosery and in-
spection. Insuch ense, an affidavit would clearly be necessary.

It has been intimated (Brown v. Southern: Michigan Rairoad
Co.. sp. t., 6 Abd., 237) that no uncertainty would be remedied
which did not appear on the face of the pleading but the case
is poorly reported, and no affidusit secms to have been used.

The notice of motion ought, in our opinion, to state in what
respect more definiteness is required, so that the adverse
party may have an opportunity to amend without waiting for
an order; and no relief should be granted upon & mere gene-
ra) moticn that the pleading ‘‘be made more definite.” Such
wag the practice in chancery on exceptions to answers for
insufficiency (Stafford v. Brown, 4 Paige, 88.) And at law
upon special demurrers (Currie v. Henry, 2 Johns, 433 5 Soy-
der v. Croy, id. 428); for which latter proceeding this motion
in a substitute (Prindie v. Caruthers, 15 N. Y. 425, 431;
Kellogg v. Baker, sp. t., 15 Abb. 286), and to ths former of
which it also bears a cloze annlogy. The party whose plead-
ing is ordered to be nade more definite must serve it as
amended within the time specified by the order, or within
twenty days after notice of such order, if no time is fixed by
it. (Rule 57, Supreme Court.) In case of non-compliance
with the order, whether by neglecting to serve sny new
pleading at all, or by serving one objectionable on the same
grounds ae the original, the entire pleading will be stricken
out.
—N. Y. Transcripl.

DIVISION COURTS.

TO CORRESPONDRNTS.
AU Communications on the yet of Divinen Ohurls, or having any relation to

Inviswon Courts, are an fulure to be addressed Lo “The Editnss of the Law Journal
DBarne Pt Office.”

All othr~ Communicalions are, as hitherto, to be addressed o ¢ The Bditrrs of the
Law Journal, Toronto.”

STAMPS IN THE DIVISION COURTS.
e subjoin sonre extracts from a communication handed

( Wiggins v. Gans, 3 Sardf 738; Code Rep. N. S.117.)

to us ot this subject, based on the supposition that clerks ;
of Division Coutts were to be ineligible as local distribu- |

tors of stamps. But as cletks are now declared elizible
fur sub-distributors, as mentioned in an article clsewlere
on the distribution of stawps, the subjoined remarks have
little to bear upon, but we give them as the views of a

> | gentleran of standing connected with these courts, and one

well conversant with details.

“ A cireular has been issued iustructing the county dis-
tributors, thus appointed, to appoint local or sub-distri-
butors for the convenience of the division courts, suggesting
howerer that clerks of division courts ure incligible for the
office. * * * *

Now why are clerks of division courts ineligible to the
distribution of siamps? The 24th section of the Stamp Act
appears to us to avoid any such exception against clerks of
division courts which the government regulations suggest.
The act does not either by express provision or by implica-
tion make the clerks of division courts or clerks »f county
courts ineligible; aod if these regulations hold the former
ineligible, why not the clerks and registrars of the other
courts? We are at a loss to understand this singular dis-
tinction.  Reading the 24th and 25th sections of the act
together, we are to suppose that notwithstanding the con-
venicnce permitted by the 24th section, 1. e., that the

f| Receiver General may allow to  any person’ who takes at.

any one time stamps to the amount of $5 or upwards five
per cent. commission, it is decemed better to give some one
individual in each county a woncpoly in the sale and dis-
tribution of stamps, and the exclusive benefit of the five
per cent. discount.

We confess ourselves apprehensive that these ad inlerim
arrangements may lead to inconvenience, and become to
some extent inoperative, in so far as the division courts
are concerned.  The clerks of division courts may, in com-
mon with other persons, purchase stamps at par, and use
them at pleasure, or not do so as they please. They will
not have the benefit of the five per cent. discount it is true,
but they cannot be prevented from keeping stamps on
hand, and in tbat way may be engaged largely in the dis-
tribution of them, so that the regulations practically become
a “dead letter.”” It will be impossible to prevent their
keeping them for all comers. The county distributor is to
be allowed five per cent. for his trouble of distribution,
supplying his sub-distributors with stamps, and the appoint-
went of these officials is to be at his risk and upon bis
responsibility, and at his expense out of the five per cent.
commission.” ¥ * *

The writer then enters into some particulars to show the
areat trouble and inconvenicuce the local distributors would
be atin distributing star =3, and thinks that clerks would
keep a supply at the place of sittiogs as well as at their
office, and thus become distributors. The writer then goes
on to say :

« Sowe may say, ‘It matters ot that the clerks thus
distribute stamps, if the clerks purchase them; that is
all the government require.” This is s fallacy. The de-
struction of the stamp, when a proceeding is had requir-
ing a stamp, is what the law requires, and & guarantee that
the same stamp shall not be used again for the same pur-
pose after it has been once cancelled, is what the govern-
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ment should aim at.  These essentéals will not be secured
by withholding the distributivn of the stamps from the
clerky, or by depriving thew of the benefit of the five per
cent. discount, by way of commission on their sale. These
precautions can ouly be secured by a searching investiga-
tion iustituted by some person in authority, say the couuty
Judge or the couuty crown attornzy, whose duty it should
be to examine all writs and proceedings from time to time
in cach court, and to £nally cancel and obliterate all stamps
theubefore used. Frauds will be committed under any
regulations, and it will be found impossible to avoid them
catirely.

The 24th section was framed with an idea of adap-
tation to the condition and convenience of the division
courts and their suitors and clerks. In the other courts
statnps will be affised to the proceedings by the attorneys
conducting them; but in the division courts where legal
gentlemen are seldom empioyed whilst the proceedings
preparatory to trial are progressing, an¢ never aiterwards,
the clerks will Le obliged to act for both partics, and see
that stamps are properly used and cancelled; and itis to
be regretted that clerks aie thus cut off from the advantages
of a section of the statute so well planued as the 24th
section.”

Judge McQueen, of Woodstock, has addressed a letter—
of which the subjoined is a copy—to cach of the division
court clerks of his county. Being of interest iu connection
witus the law of division courts we transfer it to our columus.

Woobstock, October 3rd, 1864,

Str,—Under an act of the last session of Parliament, stamps
are to be used in lieu and iv payment of all fees payable to
the fec fund.

Every summous, hearing, order and Judgment issued, heard,
made or given after th:e 1st inst., must, therefore, be stamped
with a stamp corresponding in amount with the amount of the
fee payable to the fee fund ‘n each case.

Under the 15th section of e act there must be an applica.
tion for the hearing of ench cuse, and to this application
must be affixed a stamp representing the amount of the fee
payable for such hearing.

Such application may, I think, be in the following form:

In the —— Diision Court for the County of Oxford.

A. B., Plaintiff; and C. D., Defendant.
Claim, $ —

Required a hearing in this cause,

Dated —— day of — 186 A. B., Plaintiff.

As the fee for hearing a defended is greater than the fee for
hoaring an undefended cause, and the fee may be increased
hy order of the judge to $2, parties requiring a hearing must
bo prepared with stamps for such greater or increased fee,
and also with stamps for the order and judgments to be at-
tached to cach the moment given, otherwise the hearing, order
or judgment to which no stamp is not then and there applied
will be void.

The stamps can at present be obtained at tho office of the

County Attorney. D, S. MeQezes, J. C. C
. S. MeQueey, J. C. C.

To the clerk of the —— Division Court.
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CORKRESPUNDENCE.

To e Epitors oF THE Urrer Cansda Law Jovanan.

GevTrLeyeN,—Your opinion on the fullowing would much
oblige the subscriber. .

A., o merchant, places in suit twenty accounts. In due
time the Clerk of Dirision Court receives money on five of the
twenty, and applics the mon2y thus received for costs on the
tweuty. A. then demands the money received by the Clerk
on the fire, although A. is still indebted to the Clerk for costs
on the twenty. Isthe Clerk justified in keeping the moncy
collected on the five to apply for costs on the twenty, when no
agreement has been made between A. and the Clerk as to
costs ? Yours, &c., L S

[Wo incline to think that the clerk could set up his claim
for costs, by way of set-off to the plaintiff’s claim for money
paid into court, if sued by the plaintiff. An agreement would
probably be presumable from the facts. The clerk stands
somewhat in the position of & solicitor; and if the question
came up, ag it would on application to the judge to compel
the clerk to pay over the money, we think the judge would
view it as the superior courts would, on application to com-
pol money to be paid over. A court of equity would not
part with a fund within its control, till the solicitor was
satisfied. On broad grounds, and by analogy to proceedings
in the superior courts of law and equity, it seems to us the
clerk might apply moneys received to repay the fees out of
pocket, nnd his own fees.—Eps. L. J.]

UPPER CANADA REPORTS.

QUEEN'S BENCH.

(Reported by C. Rosinsox, Bsq., Q.C., Rrporter to the Court.)
Coxxors v. Darrine.
Nagistrate—1lrgal commument—Trespass—C & T, €, ch. 126.

The pialntitl was arrested upon a warrant izsued by defendant. & magistrate, sod
brought before him  Defendant examined tha pialatiff, but took no evidence.
said ho could not bail, and comaittad the plaiuQil togaol on a warrant reciting
that ho was charged before hins on the aath of W If with steahing. The plain.
f did not ask to be heard or to glve avidenco.

Heid, 1hat defendant was Hable In trespasa for, assuming that the plalntiff wag
properly brougbt before hili. yet the commitmaut without appearance of the
prosecutor, or examination of aay witness, or of the plalotif sccording to the
statute, or any legal confearlon, was an act either wholly without of In excers
olf’judsdxcuon, 2uu therefore within the second clauss of Consol. Stat. U. C., ch,
126.

That section ix 2o be confined to caten \n which the act by which the platnff 15
trgured, iz an act {n excers of juricdiction : hut the mazistrats’s protection de-
pends not on Jurisdiction over the subject matter, but over the {ndividual
arrosted.

Appeal from the County Court of the County of Simcoe.

The declaration contained several counts, the first in trespass for
imprisoning the plaintiff and sending him to gaol, the others in
case agsinst defendan' as n wmsgistrate. Ples, not guilty, by
statute.

At the trial notice of action was proved, and also that a constable
arrested the plaintiff on a warrant from defendant (oot put in,)
and he was brought before defeadant, who examined him. No
cvidence was taken. Defendant said he could nat take bait. and
committed the plaintiff to gaol on a warrant. The phiotiff did
not ask to have a hearing or to bring evidence, nor an investigation
of tho charge. The warrant of commitment recited that the
plaintiff was chargei before defendant on the oath of William Hall,
for stealing and **theftuously” carrying away o logging chain,
found on plaintiff's premises, and comwanded tho constable to tako
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the plaintiff to gaol, and the gaoler to receive and keep him until

delivered by due course of lnw.  Ou this the plaintil was ~ent 10
ga9l ; and an indictment, with verdict of not guilty endorscd at
the Quarter Seysions, was proved

Oun objection tahen that defendant acted within his jurisdiction,
the learned judge held that trespass would unot lie, and that there

~ens o evidence of want of reasonable and probable canse on the |

other counts ; and a nonsuit was entered. In the following term
a rule to set it aside was obtained in thy court below, and after
argument the following judgment was there given.

Gowax, Co. 3 —The evidence for the plaintif on the trial dis-
closed substantisily the following facts :—

That on the 6th of November 1ast, the plaintiff was arvested by
a constable under a warrant, (produced, but not put in) stated to
have been issued by the defendant, as n justice of the pence, the
charge being for stealing & chain from one Hall: that on thesame
day the congtable hrought the plaintiff before the defendant at the
Iatter’s house, in Medonte :—

That Hall (the alleged prosecutor) was not present at the time,
noF WS 8ny person Sworn or examined as a witness, so far ag
appeared 1n evidence from the witnesses: that the defendant
examined the plaintiff in respect to the charge (how orin what
way did not appear); that after such exnminstion tbe defendant
«aid he could not take bail in such & matter; but-the plaintiff' did
not ask to bave any hearing or investigation, or produce or offer
to fprocure any evidence on bis behalf, or to give bail to the charge:
aud that after the examioation the defendant made out & warraot
of commitment, which was produced and proved, aud delivered it
to the constable, and be in execution of it lodged the plainuff 1
the county gaol :

That the plaintiff and defendant were strapgers to each other.

The first cuunt in the declaration, apon which the plaintiff
mainly relied, does not aliege that the act complained of was done
maliciously, &c.

At the close of the plaintiff's case it appeared to me that the
defendant, a justice of the peace, although his procecding was
most irregular, could not be said to have been acting without
Jjurisdiction, and that therefore the action of trespass was barred
by the 1st section of ch 126, Consol. Stats. U. C., the defendaut
having plended the general issue by stotute to the declaration.

Inthe other county waut of reasonable aud probable cause * &c
was alleged, and this allegation 1 thought the plaipufl had failed
to shew ; and I nonsuited the plaintiff.

If the act done by the justice was in a matter in which by law
he had pot jurisdiction, or exceeded his jurisdiction, (under the
second rection of the act,) tho nonsuit was improperly directed,
and I should have allowed the case to go to the jury; and in ths
lies the main question.

As observed by Parke, B., in Calder v. Halket (3 Moo. P. C.C

76) o judge bas an immuoity in respect of sny act of a judicial

nature within the general scope of his jurisdiction, and whether
there was any irregularity or crror in it or not, would be dispun-
ishable by ordinary process of law ; aund the principles laid dowa

in relation to judicial officers are not without application to -
magistrates. At all events the object of the Magistrates’ Act is |

cbviously to give magistrates entire protection in regard to acts,
however irregular, if witbin their jurisdiction, urless doue ma-
liciously and without reasonable or probable cause. The learned
judge slso referred to Dosewell v. Impey, 1 B. & C. 169; Dicasv.
Brougkam, 6 C. & 7. 249, 1 Moo & Rob. 309; Mills v. Collett,
6 Biog. 85; Somertille v. Mirchouse et al, 3 W.R. 68, 8 L T. Rep.

N. S. 294 ; Ifoulden v. Smith, 14 Q. B. 841, (in which most of the ‘

aathoritics are referred to): £z parte Thompson, 3 L. T. Rep. N.
S. 294; Kendall v. Wilkinson, 4 £ & B. 680.

Under the commission of the peace, justices have a general power
for conservation of the peace, and the apprehension and commit-
ment of felons.

The commission gives them jurisdictionin all indictable offences
to discharge, admit to bail, or comunit for trial.

Persons apprebended far offences that are not bailable, and
persons who neglect to offer bail for offences which are bailable,
snust bo committed (Hawk P. C,, Book 2, ch. 16, scc 1), Whero
the accused is brought before a magistrate, it becomes his duty
to take and completo the examination of all concerned, and to dis-

chargo or commit the individunl suspected, as s00n as tho nature
of the case will permit {Uhit Crim. Law, vol i.,p ¥3).

The mode of taking examination was regulated by the net of ¢
: Ph. and M . ch. 16, end at the present day by the English act 16
. Vie, ch. 379, from which act our statute ch 102, Consol. Stats.
C i3 taken, and now regulates the duties of justices out of seseions,
in respect to indictable offences.

The warrant under which the plaintifi was imprisoned, reguiar
on its face, and in the form given by ch. 102, states that the
plaintiff was charged before the defendant, a justice of the peace,
on the oath of Wm. Hall, for that the said James Connors did, on
or about the first day of October last, steal and theftuously carry
! away from the possession of the said Hall, in the county of Simcoe,
a chain, and that the said chain was found in the plaintiff’s
possession, &c.

Upon the authority of Haylocke v. Sparke (18 Eng L & E Rep.
269, 1 E. & B 471) the warrant pat ia by tae plaintiff is evidence
for the defendant of the facts recitea.

What does it shew in respect of jurisdiction ?

I collect from it that the defendant, a justice of the pence,
acted on a charge upon oath before him by the owner of property ;
that the charge was against thie plaiauff for stealing, and from a
place within the county, snd that the stolen article was fouod in
his possesseion; and that upon this charge the defendant was
committed for trisl, the evidence of the constable shewing that
the party was previously brought up on a warrant for the charge,
and examined. 1 assume the offeace as stated in tho warrant
snows an indictable offence. At all events no objection was taken
on this head, and if defectivo in technical accuracy no objection
would probably lie. (See secs. 16 and 22, ch 102, Consol. Stats.
C.; Rex v. Judd, 2T. R. 205; Rex v. Croker, 2 Chit. 188, 18
Eng. C. L Rep., 279.)

ilow tben does the matter stand? Larceny (stealing) ic an
offence within the jurisdiction of 8 justice of the peace, and upon
which be may commit for trial. It is charged as dono withia the
local jurisdiction. It is charged upon oath. The party (plainuff)
: WA before the justice. Can it bo said, then, that the defendant,
"in granting the warrant, was acting without power, when as
! respects subject matter. place and person, he bad o generatl juris-

diction to deal withthe charge? The defendant decides to commit
| the plaiatiff for trial after examiving bim, In doing so without
i observing the statutory directions 8s to examination, he committed
| a great error, & gross irregularity, but I thiuk he cannot be held
respousible for this wrong decision, the matter being one over
which he had a general jurisdiction. Such presumption as might
arise in the poverty of facts in evidence, would not bs agsiust the
magistrate.

According to the warrant, onth of the offeoce was mado the
day it was granted, defendnnt had power to enter on the cage:
surcly an erroncous decision cannot strip bim of authority. IS
he mistook the latw, does he lose jurisdiction ?

1f the plaintiff desired an investigation, why did be not ask it. -
Is there not a waiver by him in sowe sort of an enquiry ?

It is urged that the provisions in sccs. 30, 31 and 32, of ch. 102,
; Consol. Stat. C., not having been pursued, the defendant had no
: jurisdiction, and secs. 52 and 57 are referred to in this connection.
I canpot think the failure to follow the procedure prescribed in
respect to examination takes away jurisdiciion, though the magis-
trate might be otherwise punisbable for not following the directions
ofthestatute.  If the argument were pushed, it might be contended
that any departure from the practice laid down would make the
. justice o trespasser.

I Iam referrel to eeveral cases where magistrates were held
liable for committing 2 party on remand for an unreascnable
time, but no case I bave examined sceras to touch the question

! whether grossirregularity and disregard of the statutory directions
in the particulars referred to leaves a magistrate entirely without
jurisdiction. [ have some douht whether a warrant to answer 13
not <pent when the accu<ed is brought Lefore a justice of the peace,
and whether something more than there ie evidence of having
taken place may not be neceseary to give the justice jurisdictiou
oser the person of the plaintiff, but 1 do not sce that I am bound

(to presumc thero was aothing doue, in the face of the warraot,

'

1
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whith recites a charge on outh made before the justice the day it
is dated.

I regret that I have not been able to consult all the cases Mr
McCarthy for the plainuff referred to at the argament, particalrly
onc in the Irish Reports. but it is satisfuctory to know that what-
ever my decision, one party or the other is to take the opinion of
the superior courts. I confess I am somewhat shaken in the
strong opinion [ expressed at the trial that the magistrate was
acting within his jurisdiction, yet, as at present advised, I caonot
say that the act done, as presented by tho evideace, can by no
possibility be justificd under the general power of s justice of the
peace,—that it was ove in which the defendant acted without
Jarisdiction. I am alive to the dangerous coasequences of soy
departure by magistrates from the settled practice, yet what passed
at the examination we do not know. The fact only is in evidence
that the pluintiff was examined by the defendant before he made
out the commitment aud that the plaintiff did not ask for a hearing
or investigation wh' n defendant said he should commit bim. 1If
it was a fuct that .be plaintiff (asis sometimes done in police
courts) waived a hearing and investigation, I presume the defend it
could have put it in evidence. As itis, there is the were naked
fact, that he was examined.

In the other courts there is the usual allegation of mulice and
want of probable cause. With the facts just stated before me, 1
conceived there was no evidence of the want of reasonable and
probable cause, for therc was an intformation on oath, a charge of
larceny, an examioation of the plaintiff, the stolen article found
in bis possession, and the fact that the plaiutiff and defepdaut
never met befora and vere perfect strangers to each other, and an

apparent assent, at all c¢vents no objection, to the commitment !

without the preliminar: investigation. I therefore withdrew the
case from the jury. TL> judictment with the mivute of not guilty
endorsed was put in, but the fact of gumilty or not gulty is nota
criterion as to reazonab.: or probable cause; and it wmey have
been that the judge who tr1 d the charge would not have disturbed
the fivdiog if the verdict hs 1 been guilty, the facts and circum-
stances bearing against the prisoner, orit may have been otherwise;
but the simple fact of not guilty does not shew of itsell want of
reasonable cause. I do not think there was anything in the
evidence from which to conciude that the magistrate had any other
motive than simp'y to bring the plaintiff to justice in the exercise
of bis office.

The rule nisi graated is discharged with costs.

From this judgment the plaintiff appeated.

McCarthy. for the appeliant, cited Scavage v. Tuteham, Cro
Bliz. 829; Eduwardsv Ferns, 7C. & V 532 Haylocke v. Sparxe,
18 & B 471; McCrearyv Bettis, '14UG.C C. . 95 ; Gardnerr.
Durwell. Tay. Rep 247 Lawrenson v. INil. 10 Ir. C L. Rep.
177; Bott v. Ackroyd, 28 L. J. M. C. 207, 5 Jur. N. S. 1033, 7
W. R. 420.

W. I Burns, contra, cited Haacke v. Adamson, 14 U C.C. P.

201 ; Fawcett v. Fowlts, T B. & C. 394: Morgan v. ITughes, 2T. R
225; Bonnell v. Baghton. 5 T. R. 186; Warae v. Varley, 6 T. R.

449; Exparte Thompson, 3 L T. Rep. N S. 294,

Haaartr, J, delivere] the judgment of the court.

It may be well to noticth few of the cases that seem most in
poim N

Edwcards v. Ferris (7 C & P 542), where the defendant mecting
two constables in the street wath the piniiiff, in charge for drunk-
enacss, verbally told thew to take him to thelock-up, and bring bim
up vext day.  Patteson, J., said, * It is a magistrate's duty on all
occasions cither to examine into the question, orif thereisa reason
why be cannot ¢xamino into it, he i3 not {0 interfero at all, and he
should let the coustatle take the party somewhere clse.” Tho
magistrate was held linble in trespass.

Dtz v, Capper (10 B. & C. 2%) is  very important case. A
magistrate, before whom the plaintiff was legally brought on s
regular infarmation, remanded her for a fortmght.  Trespasg was
bronght. The jury found the commitment was hond fide, aud
without improper motive, but that the the tume for which the
commitment was inuie wag unreasonable.  Lord Tenterden, giving
Judgment (page 38), beld that trespass, not case, was the proper
remedy @ ** A special action on the case could not bave been
maintained, because that must be founded on some improper motive

which the jury have negatived. And whether we consider this
commtment 13 nbsolutely void from the beginning, as being fur
an unreasonable time, or conwder at voul pro tanto, 1 e, fur o
much of the tine as was unreasonib'e, still an activn of trespass
would be muintained, because every continurnce of a purty in
custody ts & new umprisoument and 4 dDew trespass  * % The
duty of & magistrate is to commit fur a reasonable time, and if he
commits for an uorcasonable time, he does an act which he is
not authorised by law to do. Iu the case of Rex v. Gooding
(Buru’s Justice, 24th edition, vol. i., p. 1009) the judges were of
opinion that a party so committed was not in lawful custody, and
therefore :hat another who had aided such person in escaping
from prison was not guilty of any offence against the law.”

Section 30 of chapter 102, Consol. Stats. ., directs that where
& person appesrs, or is brought before any justice, charged with
| puy indictable offence, ** such justice or justices before he or they
i comet such accused person to prizon for trial, or before he or
I they admit him to bLail, chall, in presence of such accused persons
{who shall be at liberty to put questious to any witness prodnced
against hin) take the statement on oath or affirmntion of those
who know the facts and circumstances of the cuse, and shall put
gle same in writing, and such disposition shall be read over,”

¢, &ec.

‘ Section 32 provides that after all witnesses are examined the
| justice of the peace shall read the deposition of the acc.sed, and
ask him if he has anything to sy, &c

Section 42 allows & remand for a reasonable time, not exceeding
eight days.

Section 57 directs commitment after ail evidence is heard, when
strong presumption of guilt avises.

In Lawrenson v. il (10 Ir. C. L. Rep. 183) Pigot, C. B., says,
‘* The duty of a mngisteate. 1o dealing with a party chiarged with
: & criminal offence, is prescribed by 14 & 15 Vic, ch 93 He iy

bouud, before he commits for trial, among other mattery, to take
" dowa the evidence against the accused in the shape of a written
‘ deposition on oath  This i8 no new law. It has been, as to
! felony, the law in England since 2 & 3 Ph. & M ch. 10, * =
i1t (p. 191) the evidence at the trial established that he acted in
i & manner in which Le had not jarisdictiun, or in which he exceeded
! s jurisdiction, then he dil not issue the warrant in the duo
. execution of his duty. * * The question (p. 186) is, whether,
: with a view to the application of the second srction of the statute,
! (tho protection of Magistrates' Act) the matter in which the defen-
I dant acted is to be considered as consisting of the whole transaction

of the enquiry beforo him, in which he had a general jurisdietion

to commit for felony. or ae conwmsting of the act of 13suing the
» warrant for the plaintiff °s arrest. which was done withaut or in
_excess of jurisdiction, and upon authurity, as well as upon the

reason of the thing, in my judgment the latter is the proper mode
| of treating the matter in question,”

The words of the act of Philip and Mary, sec. 2, are, «* Such

justice or justices, before whom avy person shall be brought for
maonslaughter or felony, or for suspicion thereof, before he or they
shall commit or send such privoner to ward, shall take the exam-
ination of such prizoner, and information of those that briog biw,”
&e . &e.
i The case of DBarton v. Bricknell (13 Q B 392) has a most im-
portsnt bearing  The justice had convicted the pleintiff for
Sunday trading in & penalty aud costs, with an alternntive that
‘the plaintifl shuuld be put in the stochs for two hours, if penalty
and costs were not sooner paid.  The plaintiff's goode were seized
on the coumviction, which was afterwards quashed, and trespass
brought agaiost the dg‘fcndunz.

Coleridge, J., after complaining of the faulty wording of the
statute, and the apparent contradiction of the first and second
scctiong, says, ** We must then try to construe them so as to give
effect to the whole of the act; and I think we do this if we confine
scc 2 to cnves i which the act by whi~k the plawhff is injured is
an actin excess of jurisdiction, for instance, if the plainuff in
i the present case had been put ia stacks under the illegal alterna-
tive, and the action bad been brought for that, in which case,

probably, trespass might have lain.”
Erle, J., rays, * The justice had jurisdiction to convict, and to
!order psyment of the penalty and costs, and to levy them by

i
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distress, Al theso things he had to do in the exccution of his
duty, and he had juriediction to do them; but there was a defect
in the conviction, as the justice ordered an alternativo beyond his
Jurisdiction. If anything hadbeen doncin respect of the wrongful
order, it would have been an act beyond his jurisdiction, but there
was nothiog of the sort. % * [ think the case is precisely that
which sec. 1 is intended to protect. Then I think the construction
of sec. 2 must bo so controlled by sec. 1, as to be ccnsistent with
it, and this is done by 80 construing atc. 2 a3 to confine its appli-
cation 0 zases in which the cause of acticn arises from the excess of
Jurisdiction, as it would havo dope in this caso if the plaiutiff had
been put in the stocks.”

Leary v. Patricket. al. (16 Q B. 226), is wortby of notice. On
an information laid, sud summons served, tho plaintiff was con-
victed in hisabsence. While justices wero sitting the plaintiff was
brought ip, and was told he was convicted. He asked might be
go to his vapn, aud was told by one of the defendants thatif he
went he must go in custody. There appeared to be no more
formal commitment than this. o was kept in prison till next
duy, and in the meantime bis goods were seized under defendant’s
distress warrant, reciting couviction for penalty, and 12s. costs.
A conviction was subsequently drawn up, but was sidezt as to casta
The conviction was quashed by the sessions, and trespass wae
brought for the imprisonment and seizure of goods. The action
was held maintainable for both. Lord Campbell says that the
Protection Act ¢ leaves the remedy of the party injured the same
as it would have been before that act, in casesin which the justices
have acted without jurisdiction, or have exceeded their jurisdiction
provided the couviction bas been quashed before action. * * |
sm of opinion that in doing the acts complained of, the justices
havs exceeded their jurisdiction ; for whether theyhad jurisdictions
te adjudgoe that the plainti T should pay costs or not, they did not
in fact adjudge that he shiuld pay tnem.”

In Cleland v. Robinson 11 U. C. C. P. 416) we had to consider
the state of the law, and th:re Lord Denman’s words in Caudle v.
Seymour (1 Q. B. 892) are quoted :—** The magistrate’s protection
depends, a8 my brother Coleridge bas observed, not on jurisdiction
over the subject matter, but juricdiction over the individual
arrested ;” and Coleridge, J., adds, ¢* It is true that the magistrate
here has jurisdiction over the offenco in the abstract, but to give
him jurisdiction in any particular case, it must be shewn that
there was a proper charge upon oath in that csse.”

The learned judge in the court below felt naturally embarrassed
in this very peculiar case, and in his very carefully considered
Jjudgment at last, with much hesitatioc, decided in favour of the
magistrate, and that the case was governed by the first section of
the act.

Thbe fact that there was an information on oath duly laid, charging
the defendant with felony, ne doubt creates considerable doubt in
every mind.

After much reflection, we have arrived at the conclusion thst,
assumiog everything in favour of the defendant, and that sl! was
regular up to the appearanco of plaintiff before him to answer the
charge, the commitment for trial of the plaintif without the
appesrance of the prosccutor or examination of any wituess, or
statutable exsmination of the plainuff, or confession by him as
allowed by law, was an act of defendant cither wholly without
or in excess of jurisdiction, snd that he is liablo therefor in
trespass.

The way to test the matter seems to me to be this: by the
information duly laid the defendant had power over the plaintiff's
person to bring him before him on the charge. When the plaintiff
was before bim, what furtb/r power had hegver him?  He could
remand for a reasonable time for good cause, or he could proceed
under what for three centuries, since the days of Philip and Mary,
was the law of England, and is in cubstance our law now. ¢ Be-
foro he shall comnmit or send such prisoner to ward, he shall take
the examination of such prisoner’er infermation of those that
bring him."”

But without remandiog, nnd without any regular examination,
or without confronting the witnesses and the accused, has he auy
Jjurisdiction over the plamntiff’s person to send inm to gaol to await
his trial ?

We hase secn that even where he might remand, if the remand
was for an uareasonable time it was wholly void, and the magistrate
a8 trespasser.  We see that this caso answery the position taken by
Erle, J., and Coleridge, J., that the second section is to be confined
¢ to cases in Which the act by which the plaintiff is injured is an
sot in excess of jurisdiction,” as whero the justice had the plaintiff
legally before him and legally convicted him, and legally ordered
distress of his goods, but illegally added the alternative of the
stocks. As he never had been put into the stocks the justice was
not liable in trespass. Had the plaintiff been put in the stocks
trespass would have lain (Barton v. Bricknell, 18 Q. B. 396,
elready cited.)

We can see no jurisdiction whatever in a justice to commit for
trial a person brought before him on a charge of felony, no one
appearing to prosecute, no examination of witnesses, and no con-
fession unfier the statute or otherwise It is suggested that tho
plaintif may bave confessed his guiit to defendant The answer
18 that the evidence suggests nothing of the kind.

We have not overlooked the language of the third section of the
statute, and consider that it does not affect the conclusion at which
We Arrive.

We gather from the evidence that there is no imputation of bad
faith or improper motive in the justice, but the fact remains that
the plaintiT has suffered an illegal imprisonment. If the law be
8o tender of the personal liberty as to make (asin Damsv. Capper,
slready veferred to) a justice acquitted of all bad motive, o tres-
passer for remanding or committing for an unreasonable time, it
is difficult to see why as grest a liability chould not be incurred
for a totally unwarraoted commitment for trial at an assize or
sessions that might not bo held for months.

Wo are willing to see every reasonable protection given to
magistrates, but we think the law would be in a singularly un-
satisfactory state if there could be no redress for such an injury,
committed in clear violation of the precise words of the statute
law, although without jmproper motive in tho person causing the
injury.

The statute law gives the most ample protection to magis-
trates, and really ledves many grievous wrongs committed by them
in exercising their great powers wholly without redress.  We are
unwilling to see this freedom from respoopsibility extended further
than it has heretofore been. If the defendant here has incurred
no civil responsibility, we hardly see how any redress can be here-
after had for heavy iojuries to liberty and property, committed
possibly from mere ignorance, but no less damaging in their
results than if committed from vindictive or malicious motives,

The law strives anxiously to guard persons from being com-
mitted to gaol except on a clearly defined charge made by wit-
nesses brought face to face with the accused, and we cauaot
accede to the argument that what was done by this defendant can
in any view bo considered as & mere error in judgment, as an
¢ gct done by him in the execution of his duty with respect to
any matter within bis jurisdiction.” We think it falls within the
second section, and that this appeal must be sllowed, and the
rule for sctting aside the noosuit in the court below should have
been made absolute.

Appesl allowed.

See McDonald v. Bulwer, 11 L. T. Rep. N S. 27, in the Court
of Common Pleas, in Ireland, following Lawrengon v. Hill above
cited, p. 648.

Ix tHE MATTER OF Avraxson C. SusLey AND THE CoRPORATION
or Tt TowyN ofF Wixvson.

By-law~Deay wm moring against.

The court, bertuse of the long delsy in morving, refused a ruls nut to quash a
by-law pasced sighteea monthis betore, fur licensing and regulating houses of
public entertainiment. thy objection belog that it was not before tho final passing
approved by the electors.

0 Connor applicd for a rule n1si to quash & by-law of this cor-
poration, passed on the 25th of February, 1863, entitled * A by-law
far licensing and regulating bouses of public entertainment, and
for other purposes therein mentiened,” or to quash secticng 2 and
6 thereof, ou the ground thas, the same was not belore the final
passing thereof approved by the electers of tho mumeipulity, as
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required by sub-sec. 6 of sec 246 of the Municipal Institutions
Act; and that the by-law does net limit the number of hicentes to
bo issued.

Duarer, C. 3.—Weo think the leng delay between the time of
the passing of this by-law, which took effect on the 1st of March,
1863, and the time of this application, affords a sufficient reason
for cur not exercising the sum:mary jurisdiction conferred by the
185th section of the act. .

If the by-law is void for the reasons offered, or for any other
reasons, our not interfering will not either prevent persons injured
by its enforcement from obtaining redress, nor will it sustain pro-
ceedings which would be unauthorized if it were not for its assumed
legality. On the other hand, after so long a delay and apparent
acquiescence in its provisions, we do not see reason to apprehend
aony great evil from our not discussing the questions raised in a
summary maoner. Probably after this notification the council of
the corporation will satisfy themselves whether there is any
omission in passing it, or auy other defect in it fatal toits validity,
and 1f s0, anau! it before any new d:.fficulty arises. We refuse the
rule.

Rule refused.

Marcord McPuarren aND ALEXANDER McPrartrer v. LesLiz
AND INGRAM.

Sale of goods— Estopptl— Notuce of action under Division Courts Act.

In an action for seizing goods under Division Court attachments, it nas proved
that a few days boefors the selzure the goods had been sotd by suction under the
direction of one of the piatntiffs, who executed a blll of ealo to thoe vendoe,
witn by the avctloneer. feld, that this plaiotifl corld not afterwards b
permitted 10 tot v that the sale was void beoauso fraudulent as against the
plafatifls’ credito: ', and to maintaln trespass for svlzfng the same goods as if
ibay were hisown

Semlie, that nctice of 4 tion to a Diviston Court clerk {2 sufficlent if it complies
stith C 8. U C.ch 1y, ~a 183,194, though it may not coantain all thst is
roquired by ch 128, for tu. litter act does not overrule or vary the former,
but thuy establish rules for distinct cases.

Trespass de bomis asportatis, on the 23rd of October, 1863.
Second count, laying the same trespass on the 24th of October.
Tlard count, trover for the same goods, laid on the 28th of October.

Each defendant, by the same attorney, pleaded not guilty, by
statutes 22 Vie., ch. 19, sec. 194, and 22 Vic., ch. 126, gee. 11,
both public acts, Consol. Stats. U. C.

The case was tried in Guelph, in Marck, 1864, beforo John
Wilson, J.

The plaintifi proved service of notice of action on the defendant
Leshie, clerk of the Second Division Courtof the county of Welling-
ton, on the 16th of November, 1863, and on the defendant Ingram,
o bailiff of the same court, on the 17th of November, 1863. A
copy of the warrant under which Ingram acted was siso demanded.

Ingram was called by the plaintiffs. He proved that he seized
the goods mentioned in the declaration on the 23rd of Octoher,
1863, advertised them on tho 24th, and sold them on the 28th,
He procduced twelve warrants of attachment signed by the defen-
ant Leslie, as clerk of the Division Covrt, addressed to him
(Ingram) as bailiff, commanding lnm to seize, &c, the personal
estute and effects of the plaintiffs. He eaid he aiso had two
executions against the samic goods signed by Leslie, which he
produced.

He 8ald on the attachments, and took the goods away on the
23rd of October, and returned the proceeds to Leslie. The amount
of attachments was about £229. He put in a list of the things
gold, and evidence of their value was given.

On cross-examination of Neil McPhatter, one of the plaintifiy’
witnesses, be said that the plaintiff Alexander had told him they
(the plaintifs) had sold a few things to Neil McPbatter (not the
witness) that creditors whom the plaintiff Alexander named bad
threatened them, and they assigned some things to Neil to pre-
veot it.  This Neil, the witness, was plaintiffs hired man, and
did not pretend to own the property. The other Neil was a cousin
of the plaintiffy, and swore the property was theirs jgthat he bad
bought it to give them time to sell it, and be set up no claim to it
at the sale.  The sale to him was two or three days before the
baliff seized e told ane of the creditors tho property was his,
but he issued an attachment nud gave it to the bathf for iy claim
for wages.

A nonsuit was moved for, on the ground that defendant Leshe
was eutitled to the protection of ch. 126, Consol. Stat. U. C.
The learned judge held that theaction faledas against the baihf,
but overruled tho objection as to Leslie, with leave to move,

On the defence wero put in & number of warrants of attach-
meat against the plaintffs, and the affidavits upon which the
defendaut Leslie grunted them. Al these affidavits stated that
the deponent was a creditor (stating for what sum) of the plain-
tiffs: that deponcnt bad good reason to believe, and verily did
believe, that tho two plaintiffy in this anit were about to abscond
from the province, or to leavo the county of Wellington, with
intent and design to defraud the deponent, taking away personal
estate liable to seizure under execution for debt. It was also
proved that there were numerous judgments recovered against
tho plaintiffs, on somo of which there were executions in the
sheriff’'s hands.

It was further proved that a sale by auctioz was made on the
20th of October. 1863, of the goods afterwaris seized by the
bailiff, and that Neil McPhatter was the purchaser. A bill of
sale of that datc was drawn up, in which the vendor was stated
to be the plantiff Alexander, and he signed a receipt for payinent
of the price, $337, in full, at the foo! of the bill of seale, to which
the auctioneer was a subscribing witn29s. On the same day an
agreement by way of lease was executed, between Neil McPhatter
add the plaintiff Alexander, whereby Neil agreed to lease the
same property to Alexander, for one year, for the sum of §137,
provided thatif Alexander paid Neil $137, with iuterest, before the
20th of October, 1864, the property was to belong to Alexander,
and if Dot it was to remain the property of Neil, and ¢ this leaso
shall become pull and void.”

The auctioncer stated that Alexander and Neil came to him to
sell the property, which he did, and N¢il became the purchaser.
Neil and & woman were bidders. Five or 8ix persons were at the
sale. Something was said about cloaking the property. Alex-
ander said that they owed Neil $200, and were to allow him thig
on the agle, and were to give credit for the S137.  The auctioneer
put up a notice three or four days in Graham’s bar-room, in Galt.
He understood they did not want the sale made pubiic in Clyde ;
it was however advertised in three or four places.  Alexander said
the sale was made to secure Neil, and to raise moucy to pay one
Atwood, who had an exccution. Atwood was at the sale. Ie
gwore that he supposed it was on his exccution, and got paid in
money and its equivalent.

Neil McPhatter was re-called by the defendaunts, and swore the
plaintiffs did owe bim $17: that there were people at the gale :
that he and Alexander bid obe against another: that the plaintiff
Malcolm knew nothing of all this: that all the things were delivered
to him, and »e took none away.

The learned judge directed a verdict in favour of the bailiff,
and said the affidavits did not authorise the issue of the warrants
of attachment; and that, so far as the plaintiffs were wronged
by the seizure and sale on the sttachments, the defendant Leslio
was liable, but not for any goods sold on Atwood’s execution,
which was for §88 65, and on which, according to the endorse-
ment thereon, a seizure was made on the 5th of October, 1863
by Ingram, and a considerable part of the property sold on 1hc'a
28th of October was taken in exeeution. Atwood had a secoud
exccution for tho same amount, 2nd issued on the same day, on
which also the same property was seized, according to Ingran’s
endorsement, on the 3rd of October. He also directed that if any
of the goods, after satiefying these executions, were sold by the
plaintiffs to Ne'l McPhatter, although fraudulently, the plaintiffa
could not recover for them, for the sale would bind them, though
void as agninst creditors ; and if the jury found that any goods
were seized under the attachments which bad neither been sold
under the cxccutions aor yet to Neil McPhatter, the plaintifis
, were entitled o recover for those goods at all events,
| The defendants’ counsel objected, 1. That whatever had been

paid to creditors who bad jesuved attachments should be allowed
i to Leslic in mitightion of damuges. The learned Jjudge declined
. 80 to dircct. 2 Tiat the jury should have beco directed that if
, Alexander alone <old the gouds to Neil, he could not join in this
j action, though Malcolm could sue alene: and that Lesiic was not
| regponsible for any sale made by Ingram; and that the learned
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judge should have told the jury to deduct from the sale those
goods which had been seized under the two exveutions, whereas
they had teen told to deduct that sum from the fir "~ goods sold
by the balitf to sati~fy the executiony

The jury found a verdict for the defendant Irgram, and agaiast
Loslie tor 3400.

In Easter Term M. C. Cameron, Q (, obtained a rule nusi for
& nonsuit on the leave reserved as to Leslie, or for a new trinl as
to Leslie, the verdict being contrary to law and evidence, and for
oxcessive damnges, and for misdirection, in charging that the
affi invits produced were insufficient to justify the isamng of the
warrants of attachment, and that notwithstanding the sale by one
plaiotiff the action was properly brought by both, and that Leslie
way answerablo for the sale by the bailiff. and that notwithstani-
ing the judgments recovered in the division court were satisfied by
the proceeds of the sale of the goods, the defendant was not eatitled
to have such judgment considered in mitigation of damages, and
that defendaut Leslie was not entitled to notice of action under the
statute, ch. 126 He cited RBell v. Peel, 15U C Q B 894; Ferrier
v. Cole, Ib 5613 Cing Mars v Moodie, 1b 601; Buffulo and Lake
Huron R W Co v. Gordon, 16 U C.Q B 283 ; Andersonv. Grace,
17 U.C. Q. B.96; Grakam v. Smart,180 C Q B 482; Curon v,
Graham, 1b. 3156; Marrison v Drega, 20 U C Q B 324 Quack-
endush v. Smder, 13 U C C. P. 196; Moran v Palmer, Ih 528,

During this term Freemon, Q. (.. shewed couse, csting McKenzie
v. Mewburn, 6 Q. S. 486 ; Boyle v. Ward, 11 U C. Q. B. 416 ; Sowel!
v. Chumpron, 6 A. & E. 407.

Drarer, C. J., delivered tho judgment of the court.

The notice of action did not contain all that the Consol. Stais
U. C. ch 126, requires, for peither the name and the place of
gbode of the plaintiffs nor the name and place of abede of the
attorney was endorsed upon it, and if the defendant Leslie was
entitled 10 such a notice, it was clear he had it not. I felt inclined
at first to hold that the reason on which Macaulay, C. J., held
that a sheriff was not entitled to notice under ch 126 migh* apply
also to this defendany, the clerk of the Disision Court. But even
then he was entitled to notice under the Dirvision Courts Act, and
80 the cases were dissimilar.

Iv Dalev Cool (4 U.C C. P 462), Macaulay, C. J , held that «Oq
reference to 18 & 14 Vie, ch. §3. sec. 107, the 14 & 15 Vie, ch
04, scc. 6, aond the 16 Vic, ch. 177, sec. 7.” he thought the bhailiff
eutitled to notice, aud thut the objection was open to him on the
plen of not gudty per stat.  The first of these three acts is the
Division Courts Act, the second i3 the act for the protection of
magiztrates and others, and the third is the Division Conrts Ex-
tension Act, though I presume sec 14, and not sec 7 was meant
In Anderson v Grace (17U € Q B 96) the Chief Justice says, it
is the act 14 & 15 Vic which must govern, because the previous
enactments giving protection are repealed by that act. But Con.
Stat U. C. ch. 19, secs. 193, 194, provides expressly for notice
and Liunntation of saction for any thing done under that act, aund
though the enactments of the 14 & 156 Vic are re-enacted by
Consol. Stat. U. C. ch 126, it appears to me that we cannot hold
that the Iatter chapter was intended to overrule or vary the pro-
vistions of ch 19 of the same statutes, but that they were estab-
lishing rules for distinet cases

I think, theretore, that the clerk in this ence having been served
with 8 notice of action, such as ch 19 reqr'res, cannot success-
fully object to the want of additional formalities which ch. 126
requires.

It is not, however, in our view, neccssary to determine this
point, for after much reflection we have arrived at the conclusion
that after the sale made by Alexander McPhatter through the
form of au auction, which the asuctioneer swears he thoaght was
intended to pases tho property, he cannot maiatain an action for
trespass to that same property ns being his vwn.

The case in principle is very like that of Cing Mars v. Maodie,
(15U C Q B 601) and the defence is open under the general issue,
not gty perstat In that case one Browa was beld to be pre-
cluded from seiling certain goods under an exccution. though
there is very strong ground for halding they wero in fact the goods
of lus execution debtor, becausc he had been party to a proceeding
by which those same goods bad been sold to the plaintiff in that
action under colour of an exccution and sale by the sheriff, which,

almost beyond question, was a fraud upon other creditors of the
exccution debtor.

The plaintff Afexander cannot, it appears to us, be permitted
to set up that his own salo to Neil Mclhatter, attested by the
nuctioneer, through whose ageucy it was made, was wholly void,
becavse it was fraudulent againat the creditors of the plaintiffs,
and to insist that three days after such sale he was clothed with
all the rights of owner of the goods

On this ground, and withont adverting to other objections, wo
are of opinion the rule for a nonsuit should be mnade absolute.

Rule absolute,

As to the effect of the disability of one plaintiff to sue upon an

action in which others juin with him, see Brandon et al v. Scott, 7
E. & B. 234.

COMMON LAW CHAMBERS.

(Reported by Ropery A. HarrisoN, Esq., Barristeral-Law )

CLaRR v. GALBRAITH.
Rules on sherifl’ to return wris— Pour or sizday rulet?—0on. Stat. U. C. cap 22
sec Li8—Rule Pr. T T, 1858, No 1ul.

Quarre~Can rules an the sherif to return writa, since Con. Stat. U. C. cap 22,
ses 270, with a view to proceedinogs 10 bring the sheriff into contempt, - ¢ pro-
perly made four dav rules, as intended by the statute, or six-<day rules, as
required by rute T. T.. No 101, of 18562

Semile.—~ A four-day ruls is perfectly reguiar.

Sed qu —The effct of the decision of the Court of Queen's Beoch, lu this case, in
refustog a ruls nts for an attachment on the cherttl.

(Chambers, June 2, 3884)

Foster obtained & summons on the sheriff of the united counties
of Frootenac, Lennox and Addington, to show cause why an
attachment should not issue agaiast him for his contempt in not
returmog the fier: facias issued in this cause, pursuznt to the rule
Leren, dated 30th April, 1864, upon grounds disclosed in sffida-
vits and papers fited.

The affidavits showed that a search had been made in the Crown
office, and that the writ had not been returned there by the shenff.
The plaintiff’s attorney also stated that it had not been returned
to him or to his office

S. Richards, Q 1., for the sheriff, opposed an order being made,
because the rule which was served on the shenfl required him
w'thin four days after its service to return the fierf fucias, instead
of allowing hm six days, sccording to the 101 Rule of Court of
T. T. 1856, Har. C. L. P. A 638, which declares that ¢ All rules
upou sheriffs to return writs, or to bring in the bodies of defen-
dants, shall be six-day rules, and shall be issued from the same
office whence the writ was sued out.” That the 103rd rule pro-
vides that the sheriff shall file the writ in the office from which the
rule to return the same was issued, at the expiration of the rule;
and that the C. L. P. Act, sec 276, does not conflict with the
rule, because this act deprives the sheriff of his fees if he fail to
return the writ in four daya, and the rule is for a wholly different
purpese ; that the sheriff should have six days within which to
make the retura. before he be subject to be atiached. He referred
to the Act. 3 Wm. 1V. cap. 8, sec. 18, frow which this sec-
tion of the C. L P. Act was taken. Hilton et al. v. Mc Donell et al.
1 U C. Cham. Rep. 207.

English, contra, contended that the C. L. P. Act, alttough o
re-enactment of the act of 1833, was percmptory that the sheriff
should return the writ; and if he did not do it, then he was
necessarily in default, and was liable therefore to be attached.

Apay Wiisox, J —The Consolidated Statutes of Upper Canads,
chapter 22, section 276, coacts that ‘¢ In case a writ delivered to
the sheriff for service or execution has remsined in his hands
fifteen days, and in case he has not been delayed from returning
the same by an order in writing from tho party from whom he
received the writ, his attorney or agent: and in case he be after-
wards ruled ®o return such writ. he shall not be entitled to any
fees thereon, nnless within four days after beng so ruled he
returns the writ by post to such party. his attorney «r agent ”

This enactment, thea, in effect provides, 1at, that in certain
cases the shenff may be raled to return writs; 2ud, that wheu he
is so ruled, be shall not be entitled to any fees thereon ; 8rd, un-
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less he returng cr encloser the same by post to the party, his
attorney or agent, withio four days after being so ruted.

This act does not say what length of tune 13 to be specified in
tbo rule, within which the shentf must return the wnt; and
therefore it is argued that the six duys given by the rule may
properly be allowed to the shentff, within which he shall retura
the writ, to save hin from contempt and atiachment; that the.
four days under the statute may have rhaeir full effect also ra
case of his default by depriving him of bis fees ; and that und:r
a six-day rule be must, to entitle himself to his fees, returu tie
writ in four dayg, but that he has the full six days before he caw
be considered as in contempt.

1 do not seoe how the sheriff conld be deprived of his fees, or be
treated as in default, for not returning a writ in four days, if the
rule aliowed to bim six days to do so. It must follow, then, that
when the sheritf is called upoon to return 8 writ, the rule should
specify that if within four days he fail to do 80, he shall not be
eutitled to any fees; and if within six days he fail to do so, he
will be treated a3 in contempt; or else there must be two rules
upon the sheriff, either simuitaneously or consecutively, one a
four-day rule, the other a six-day rule, to accomphish the neces-
sary objects There is perbaps no objection in embodying both
purposes in the one rule, but there would seem te be vahd objec-
tions to the separate rules. The object of both rules is to procure
a return of the writ. Why, thea. should two rules be taken out
at the same time, to effect this same purpose? Why is it to be
ascumed that the shenff will suffer the forfeiture of his fees. so
as to make it necessary for the party (to aveid the additional Joss
of these four days) to sue out the second rule at the eame time ?
Agaiu, if the two rules should pot be issued together, the sberiff
will iu effect be allowed ten days instead of six days hefore be can
be puaished for his coutempt; fur in many cases the forfeiture of
the fees may be no punishment, or no adequate punishment. to the
sheriff for the injury he may bring upon the party by the with-
holdiug of his writ from him.

The Legislature have thought that the sheriff can properly
return a writ in four days, snd it bas expressly authorized a four-
day rule (as 1 read the section) to issue to procure the return.
The Legisiature bave also provided for the writ being delivered or
enclosed by the sberiff by post to the party or his attorney or
agent  The rule of court declares chat all rules on the sheriff to
return writs shall be six-day rules. The statute, however, autho-
rizes, as [ bave etated, four-day rules Rule J03 provides that
the shenff shall file the writ in the office from which the rule to
return it hag issued.  The statate declares it may be returaed or
mailed to the purty or his attorney or agent. 1 do not seo how
the rules of court and tbe statute can be made to operste harmo-
viously or beneficinlly, unless by providing in one rule on the
sheriff for the two purposes of loss of fees and of contempt—ihe
first by adefanltafterfourdays, thelatter by adefault after sixdays.

I cannot say that a rule calling on the shenfl to return a writ in
four days can be wrong, when it is permitted by the statute; and
it appears to me that this loss of fees to the shenfl was not the
object which the Legislature bad in view. When it authorized
such a pracuice to be pursued, the object was to procure the return
of the writ; and the loss of fues was to be the penalty, or oue
peonalty at all events, for disobedience of tho rule. If the only
peoalty, why attach? 1f not the only pevaity, why wait two days
Jonger? A rule of court bas been disobeved. No return has
been made within the time fixed by the Legislature. What theo
is wanted to constitute a complete default, and therefore a con-
tempt ?  Nothiog.

1t this were a case uot hampered by the Chambers decisiou of
Inilton et al v. McDonell et al., and not so strongly in conflict with
the rule of court, I should be obliged to hold according to the view
which I take, that the order in this case should be nade; but 1
canoot disregard either the previous decision or the rules of covr,
and therefore I must dechne to make any order in such a oase
until the practice 13 settled by the court.
English applied to the Court of Queen’s Bench for a rule nts:t on
the sbenff, but it was refused.*

* Sce sec. 38 of 28 Vie cap 28, which allows the sheri(f oight days (both days
inclusive) after roquisition o writiug 1o rvtura & wnt; wnd in case of wilful

In Trinity Tera lazt,
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WARTELL v

Ejectment agaanst tenant refusing weronqfully to g2 out of porseson— Reongmance
conditwmed bs p 1y damages and coste—Giry, Stat U, €, cap 2, secs 57, 68

A tenant under a leane for threo years having a right to purchase the feo sitnple,
10 by exerined upon ootlce 10 bo ghven to the fandlord during the term. who
a= * the notics but held over after the expiration uf the term. without paving
Tent. was ordered, after appeariog 1o 3 wiit of ejectiient aerved upon bim for
thu re osery of the possersion of the premises within o fixed time, to ¢a er luto
8 rewn ‘nizance by himself and tworutficient sureties [n a fixed sum conditioned
t+ pay he cudts sud damages. which shonld bo recovered by the claimaut in
¢he action of vjectinent brought againat him

“.he fact that the (dsimant was not the original landlord, but the mortgages in
fee of tho 1and from the origioal landiord, nod therefore owper of the reversion
and entitled to clsim possesston, was held pot to make any differvnce in the
the obligativn of the tenant to glve the security. the reversiover, whuther land-
lord or bls vendew, Weing eatitied to asail himself of the provisions of the

atatute o that bebalf.
(Chamburs, July 13, 1884.)

Tbis was an action of ejectment. Plaintiff, after defenc int had
appeared, obtaived & summons calling vn tho defendant to shew
cause why, within such time as the presiding Judge in Chambers
should fix, the defendant should not eoter into a recogmzance for
mself anad two suificient sureties in n reasonable sum, con-
ditioned to pny the costs and damages which msy be recovered
by the claimant in this action in pursuaunce of the statate in that
bebalf.

Plaintiff filed a lease, made the 13th of May, 1860, between
Thowmas Fuller, architect, of the first part, and the defendant,
described as a barrister-st-law, of the second part, by which
Fuiler let the premises in question in this cause to the defendant
for three years, at the rent of £50. payable quarterly. It con-
tained the usual covenauts to pay the reot. & '[he lense then
concluded with a clause that the defendant sbould have the right
of purchasing the premiges at any time during the term that he
may elect for £837 103.  Aud Fuller covenanted for hiumself, bis
beirs or assigns that he or tacy at any tune during the term
whenever the defendamt should signify bis intention to purchase,
by mailiog a notice of such intention, addressed to Fuller at his
last place of residence, would sell and couvey in fee simple, free
from dower and all otber encumbrances whatsoever, the said
premises to the defendant in fee for the sum of £837 10s., payablo
by the defendant after having made such election to purchase,
and immediately upon receiviog such conveyauce free from all
encumbrances.

It was sworp that the defendant had enjeyed the premises
during the three years, and that his interest bad expired; that
some short time beture the expiration of the lease, the defendaunt
gave potice to Fuller of his 1ntention ta purchase the premises,
and demanded an abstract of tiile, which the defendart said he
proceeded to have made out but had great dificulty in making it ;
that about the 29th of September, 1863, the abstract was served
on the defendant; that it was afterwards corrected and served
again about the 13th of October, thereafter, and that defendant
bad taken no objection to it.

Plaintiff was mortgugee in fes of the premises under an inden-
ture of mortgage from Fuller, made aud executed before the expi-
ration of the term.

The ¢jectment suromons issued on the 28th of April, 1864, and
was gerved on the 30th of the same month. Before the writ waa
sued ont possession was demanded of the defendant but he refuse
to give it up. e was slso served with a notice informing him
that he would be required to give security for the costs and
damages in the action.

The defendant appeared to the writ and put in a notice of
title, by which he denied tho plaintifi’s title aad set up title in
himself under the agrecement to purchase.

J B Read shewed cause 1o the summons. He insisted oo the
right to purchase, upon which the defendant had acted, baving
put an end to the relation of Iandlord and tenant between the prr-
ties, and therefore the defendant, although he admitted he was
nolding possessitn without a legal dtie, was yet not bulding over
his posgestinu a8 a tenant after the expirstion of his tenancy, snd
| if so could not be cailed upon to give the se:urity demanded of

| neglect or refusal, makes the sheriff hiablo to bo ruled to retarn the writ, and
10 be further proconded against as 10 other cuses of eontudiacy W orders or rules
of court.—Ens L. J.
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ki, but whatever Fuller might huve been entitted to, ths claimant |
was gever eutitled to as he was not the Jessor,

. Cameron, for the plaintifl, contended that the existing demise
was not put an tud 10 at law upon the election mnde by the defen-
dant to purchase, that 1bis lease expired by efitux of time, not-
withstanding the clectivn 8o made, aud the defendant having
remnived in posseseion nfer the expiration of bis tennncy, was u
perses bolding over within the meaning of the stwruce ha referred
to, Robineon v. Smuck, 17 Y. C. Q. B. 218; fenrihan v. Gui-
tagher, ¢ Grane, 488,

Auvast Wipsod, J.—The defendant hnd o term created by deed
for three years, from tho 15th of May, 1840, which would there-
fore continue to subsisl for that period as a valid and legal estate,
unless expressiy determined by surrender or ather effectunl method,
The defendant contends that the election which ho hins exercised
o purchase the property in fee simple, has put an end ta the term
of years, 2o that fram the time whon ke gave notics of bis election
‘¢ puvchiase, he no longer stood in the relation of tepant for years
10 the owner of the reversion, but ia the character of v vendeo of
the frochold, aud when the threc years expired by lapse of time,
that ho did not thea hold over as tenast agawst bis landlord, but
was in possession &3 such vendes,

In caso the term or imtercst of any tfenant of any lands,
holding the same under n lease or agrecnstent in writing for say
term or number of yeacs cerain, oy from year to year, expiresor is
determined either by the landlerd or tenant, by regalar notico to
quit, and in caso s demand of posgession be made upon the tenant
or any person holding under him, and in case the tenant or person
refuses to Jdeliver up passession, snd the jandlord thereupon pro-
ceeds by sction of ejectment ta recover possession, he maey, at
the fool of the writ, address & notice to the temant ar person
requiring him to find such bail if ordered by the court or a jwmige,
{Can Stat. U. C., eap. 27, 3. 57.) Upon the yppearance of the party
and upon the landlord producing the lesss or agreement, &¢ , vad
upon affidavit that the premises have beea actually enjoyed under
the lense or agreemeut, that the interest of the tennnt has expired,
snd that posseusien has been lawiully demanded, the lzudlord may
move the court ov apply to a judge for & yule or summoas for the
tenant or persoa to ghow cause why he should notenter intoa recog-
nizance by hHimeelf and two sufficient sureties iz a reasonable sam,
coudinioned to pay the coste and damages which may be recovered
by the claimant in this action, and the coust or judge may, on canse
shewn, or on affidavit of $he service of the rule or summons, if no
cause bo shewn, make the same absolute in whole or in part, and
arder gach tennnt or person within s time to be fixed, upon s con-
sideration of all the circumstances, to find such bail with such
condiprons, and ia such manner as shall be gpecified in the rule or
summons or the part of the same 30 made absolute {see. 68).

When the defcadant elected to buy under the provisions of th®
Zeave he did not then necessarily and immediately put an end ©
his estate for years. In equity, no doubt, ke did so, or perhaps
it might rather be that he would do 8o or pot, according as the
vendor would or would not he able to perfect the title.  Uatil it
wos known whether thiy would be done or not the term waald be
tex suspense and the reat alo g consequent upon it. It might
not be beneficial to the tenant that bis term should be sbsolutely
determined by bis eleciion o purchage withbout any regard to
whether it wag to the benefit of his purpose or not, for in this
manuver he might lase the interest in a long beseficial leasehold,
m ety by clecting 10 buy the reversion, while the vendor might
never be able to perfect his title to it.  But during the thne of
thic treaty for the purchiase of the reversion, the term and rent
would, in equity, probably both be suspeaded, aod the tengaut
would, during such suspense, be in a3 a vendee aud pay interest
intead of rent. Townley v. Bedwell, 14 ‘es. $9i.  Besides this,
it iy clear that Fuller bad first to make a good title 1o the defea-
daut beforo their relativo positions were to be altered, for he is to
cattvey freo from sll eacumbrances, and the defendeat is to pay
the purchase money sfter clecting to purchase, aad immediately
upon receiving such conveyance free from all encawmbrances.

The mere election tnr purchase, particutarly where {from a title
having to be ficst made perfect by the vendor, or from suy other

cause the tenant may veser be bound to neeept the reversion, doey

not operato as 8 surrendier of the term.  The term sl subnistg
(Doe dews. Grey v Stomon, 1 M & W. 695}, and reat ig «till Jia-
trainable at law for the same. See also Turte v. Darly, 16 M &
W, 603. The term however wonld in this caso expire by efffux of
time on the 15th of May, 18G3. The question then acises, to what
claim ig the defendant’s prolongad possession referrable, {sitin
right of his agreement to purchase, oris it & mere tortions holding
over niter the expization of his tenancy? He was never lat into
possession as o vendeo. e had the right of poasession as & tenant
wher ho clected te become o vendee, ond his holding over after
the term cannot, withoat the consent f his landlord, be converted
by the defendant into an actual ssseat by the lsadlord to the
rightfulaecs of such an occupation commenced at & tims when the
tandlord could nesther give nor withhold bis consent,

"t appears from tho papers filed that tho defendant, whatever
tise landlord meant, inteaded to keop che posgession a3 s vendee,
presuming le had the right to do so, but I think the affidavit
filed requires mo to consider the proceedings of the detendant
with & great dea! of caution.

In an odivary case I might feel much difficulty in saying that
the possession of a person having the right to purchese and having
elected to purchase, being in possession for about one year after
the determination of his lease before the landiord #sputed hig
possession, and negociating all the time reepectisg his right as
veadee, was and could only be the possession of such person ae 5
tenant wrangfully holding over. Yet on the facts of the case, and
tho character of the defendant’s possession not being a fact or act
in law, but n matter of fact ooly, to be ascortained and determined
by the circumstances, 1 d» not think I can say that hig character
23 tenant has ever been clearly and unequivoeally altered, so that
I think § pught to hold that the defendant is atill & tenant wrong-
fally holding over the passession against his landiord, and that he
i within thoe provisions of the statuto in question.

1 ficd no dufficulty in extending the same rights to this cleimant,
who is a mortgagee in fes from Fuller the lessor, under s mort-
gage executed Gefore the defendant’a Jease expired, which { would
bave extended to Fuiler had he still continued the landlord,
although this s the ground upon which Mr. Read most strongly
opposed the present applicaticn.

The defendant musi therefore be ordered to find security for
the equivalent of the reut, at $200 a year, from February, 1863,
when it was last paid. till November, 1864, when possession may,
if it can be, be recovered, making $3560, and in the further som
of $100 for the costs of the suit, making & total of $450.

The recoguizance will be in & penaity in double the ampunt
congditioned for the payment of tho costs and damages of the euit
The two sureties mnst also become responsible ix the like penalty,
but in the same recognizance joiatly sud severally for the due
paymeat of the costs and damages of this suit.

Order accordingly,

TonrraxCE ET AL V. HOLUEBY BT 4l
Relwf of batl—D¢fendant nol charged in execulson.

Thoe fact that a plaat}® has not charged tn execatlon within two terms after
udgment & debtor who bas given bab 10 the action, is no ground lur oxdetiog
an exonerelur 10 be entuted oD the bsdf plvcs.

{Chambers, July 13, 1861 )

R 4. Harrison obtained a summons calling on the plaintifis to
shew cause why ap exoneretur should not ba entered on the bail
piece in this cause, va the ground that plaintiffs had not used due
diligeace in proceeding to charge one of defendants ia execution,
snd on grounds disclosed 3o aflidavits and papers filed.

The action was commenced by writ of summons on 17th Novem-
ber, 1863. On 16th December following o writ of capias fur the
nrrest of defendant was issued, and om 213t of spwe month,
defendant having been arrested, putin bail 0 the action. On
t4th January, 1863, plaintiffs entered wp final judgnent, baut
sllowed the termas of Hilary aud Easter to elapse witheut clisrg-
ing defendant in exccution.

J. R Whuley shewed cause, contending that the remedy of the
bail was to surrender their privcipal w order that he might, if nog
charged ta execution in due ume, bo dtecharged out of castedy,
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R. A. ifarrison, in support of the summmong, argued that it is
the duty of a plaintsff 1o proceed with nil rensonrbie expedition
ngaivst & defeadant on ail, ead that allowng twe terms after
Jjudgment witbout charging defendant 1a execution was not pro-
ceeding with reasonabls expedition. He referred to Petersdorf
on Bail, 419, Rale 99, Hatr. C. L. P. A., £37; 1 Chit. Archd,,
828; Brask v, Latta, 6 U. C. L. J. 228: Curry v. Turner, §
U, C. L d. 215

Drargg, C. J.—1 do not find any autbaerity for entering an

exonerelur ot & bail piece, on the ground that defendant hes not :

been charged in execution within two terms next after tho eatry
of finnl judgment. The bail can certainly velieve themselves by
surcenderiag their principal, snd i. ae, betag in custody, i8 not
charged in execution within the time required by law, he can
obiain refief. I must dechine making spy order on this summons.

Summons discharged.

8artEn v. McUrob.

Interpleader— Appiication to rercind original order on the ground of deay—faw

syled—~Qosts < f the day—Fis and when vblaned.

A sammons to rescind an foterpleader arder directing ap Sasuo 10 be tried as to
the awnership of disputed propurts must be styfed in the vriyinal cause, snd
no;. fo 1he duteryleader wuit, which I8 & miero collsierst procvediug to thy orlgl
sl caune

No costs of the day for not proceading to trial pursuant to natles In an fatesples.
der suit will e sllowed ¢l the tur! foa of thy p t

(Chambers, Jult 16, 1568)

This was an interpleader tesue,

Defeadant obtained » summouns calling on the plaintiff to show
cause why the vrder of Chief Justice Kichards, directing the trial
of the issue, should not be rescinded, on the ground of delay in
proceeding to the trial of the issue, and why plaintiff should nst
be ordered to pay to defendant the costs for not proceeding to the
trial of the issuc at the last spring assizes for the county of Essex.

Certain atock in a gravel road had been seized by the sheriff of
the county of Essex, in a suit of McLeod against Rankio, as bewng
tho property of the Iatter, and so liable to execntion. The stock,
shortty after scizure, was claimed by the platntiff, as executrix of
Paul J Saiter, deceased. The sheriff thereupon applied for relief,
and an order was mado by Cheef Justice Ricbards, in the vsual
terms, directing an issue to be tried at the thea next apring assizes
fur tho county of Essex, whersin Maria Salter should be plaiatiff,
and the execution creditor, McLeod, defendant ; aund the question
to be tried, whethér, et the time of the delivery of the writ of
execution to the sheriff, the stock was the property of plaintiff or
of Arthur Raskin, the execution debtor. The iesue was tyied at
the spring susizes for 1863, and resahed ia a verdict in favor of
the ptaintff in the issue. It was afterwards get aside, and o new
trinl grasted.  Pisintiff gave potice of trial or the fall assizes of
1863, bud afterwards countermaunded it. In February, 1864,
defendant made application for & change of venue, but his sum-
mons, obtained for that purpose, was discharged.* IHe then
summoned a special jury fav the last spring assizes for the county
of Essex. Plaintiff gave votice of tral, and entered his record,
but, owing to the absence of Arthur Bankip, & necessery and ma-
terial witness for plaiotiff, withdrew it. Hence the alleged delay
aad claim for costs of the day.

John Paterson showed cause, contending that the summons was
irregular, sad should be entitled in the original canse of Meleod
v. Runkin; and that ander no circumstances could an order be
made for costs of the dny, or suy other costs, tilt the final deter-
minstion of the interpleader issue.

Jokn 0" Connor supported the summons.

Ricssarps, C. J.~The objection is taken, that the application
to rescind tho interplesder order must be made in the original
action.

I think the objectionr must prevail, as the interpleader proceed-
ing i3 one springing entirely from the origioal action. It seewms
that soy order graated ia that action must be on an spplication
in it, snd not on the coliaters) proceeding.

1 think that, though possessing many of the characteristics of
an action, the interplender procceding is not strictly & suit o the

#10U.C. L. J.16—Ens. L. J.

eye of the law, and, not beilug oommenced by 8 writ, was not for~
werly & matter in which error would lie.

o King v Simmends, 7 Q. B.. inerror, Tindal, €. J., at page 811,
said, “ o effest tho feigoed issue and judgment thereen is no
more thau an interjocutory proceeding ian another suit, in the
natare of an interlocutory judgmens, whervin ihe court are sub-
sequently to nct in dispostag of the rights of parties; anmd it hns
already been decided that the judgment so enlled * * # Jagnot a
judgment to be entored on record in the ordinary way, but in the
special manner potated out * ¥

Iun tke view here expressed, the feigned issue is considered like
su interlocutory procecding in anotker actton ; and if this be cor-
rect, thon the application to set aside the order granted in the
original suit cannat properly be made in tho interpleader procecd-
ing, it being in efiect like snother action,

Then, can the ¢osts of the day be obtained in the interpieader
proceeding, for not procecding to trisl pursuaot to votice? Jood
Bradbury, 6 M. & G. 981, expressly decides that such an apptica-
tien caanot be granted. Maule, J., ssid, ¢ The rule is settled,
that 1o cests an intorpleader motions ave allowed until the pro-
ceedings have terminated,”

I think the snwmmons must be discsharged with costs. The
defendant, however, will be at liberty to apply in the original sutt
to regcing the interpleader order for net trytag the issug \within o
reasonnble time; sad the judge who hears the matter discusrsed
will then decide whether he will rescind the order ov allow the
plaiatiff to take the issue dowa again to trial upon terms.

This seems to be the mode of terminating the proceedingd sng-
gested by the late Mr, Justice Burns, in Sewell v. The Buffulo and
Brantford Raliway Company, Co. 3 U. C. L J. 29, 30

Sammons discharged with costs. *

Rausay Bf AL v. CaRRUTHERS.
Con. Stal. U . cap 13—Property af woman married before 4% May, 1850 How
Sar bable  erecution for husband’s debla—3Yhen 1o be serced.

The property of a woman married beiore ths {th )!a\(, 1858, withont any martlage
contract or sesslement, Ia protected as against crmditors of ber husband, whose
claims were contracted after $th May, 1853, and not aibrrwica.

But whets the salzure for & dehit contracted bufore the 4th May, 1850, was ot
mnde 30 the hfelime of the wile, it waa beld tha the propertt having passed
by her death 10 the pext of kin, upder the Statute of Distrthutions, wis ot
tiablv {0 bv seized by the ceodityrs of Hor survising husband.

s Suteraat, howerer, under the statute, &+ hustaad survictug, sud that interest
oaly, was held to be hiable to the execution,

(Chambers, Toly 13, 1804 )

This was an interpleader summons, obfsined at the instance of
the sheriff of the united counties of York and Yeel, in canse-
quencq of twa claims made to goody which he (the sheriff) had
seized in this case as the goods of the defendant.

The notico of clatm was ip writing, and is as follows :—¢* Take
notice, that the goods seized by you (exscept the pirno) in tho
case of Armour v. Carrughers, belong to the estate of the late
Mrs. Carruthers, of which F. F. Carruthers ig sole administrator;
and that the said plano betongs to Miss Georgina 8, Carruthers;
snd that unless yot relinquish the same at ounce, sn action will
be brought against you therefor.”

The defendant, in an sffidavit, of the 17th June last, awore:
that the goods seized in the house occupied by him, oo Sutton
street, were npot and never bave been his goods and chattels; that
with the exception of the piano, seme music and other books, and
several small artic.., which nro the exclusive property of his
davghter, Georgina Sophia, be (1be defendsnt) claims all the rest
of the goods and chattels in the house and premises, sud hatds the
same as administrator of the estate of his late wife; 1hat the
goods sud chattele g0 seized are mot nor is any part thereof nis
property, but beleng exclusively to the said estate; that hoisin
debit to the estate for 'noney drawn from the badk, belonging to
said estate, over and above tbp value of his interest therein; that
his daugbter, Georgina Sophis, enjops her own property entirely
independent o. thedefeadant; and shat lie holds ietters of ndminia-
tration {0 the eatate.

e

* A xuramons was afterwarde abtalned in thy oviginal aurt, ax ahove suggected,
but dixcharged on the termu of the payment of the costs of the day, payment of
0518 of the application, and cadestaking 10 proceed to trial a¢ the il assizes,—
wos. LoJ.
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The defendant, in an sffidavit of the fth July, awore, in addi-,
tion, that the piano was originally purchased tor s daughter by .
her lato mother, with her own individual mou:es, and was pre--
sented to her in tho month of June, 1862, on her coming of age;’
that his wifo died io the month of April, 1843; that at the time.
of her death sho left mouey 1n the ban’, in London, England, and-
which be drew out through the Bauk of British Norih America,
bere, as administrator, amounting to abnut $540, of which sum!
ho used for his owa purposes about $480: that the furniture
and effects in the house he valued at about $400, exclusiva of the
piano; that there are three children, issue of his snid marriage ;
that the income enjoyed by his wife during ber lifetime was
derived from property in Russia, left by her father in the bands
of trustees, for the support of bis several daughters, free from
the debts, control or engagements of their husbands, and the seme
was remitted periodically to each of them, his wife’s income being
drawn here through the Bauk of British North America, upon ber
own personal identification and receipt; that no vortion of ber
income or property was at any time reduced into 6is possession,
or that he aad or ever could exercise any control over the sume;
r.nd that the said goods and chattels were bought by bhis wife, with
Ler own monies, and he never was the owner of the same.

Georgina S. Carrutbers made affiduvit, with respect to the piano,
¢ the music bovks, several other books, and a great many articles
of ornsment or otherwise, standing about the room,” to the hke |
effect ay her father.

The defendant, in an affidavit of the 12th July, swore, after
repeating partly what had beea befere stated, that the piano in
question ke returned as the property of his wife in the schedule
of ber property filed for administr.tion, but it was done in forget-
fulness, and while he was in distress of mind; that since his pro-
perty was sold under execution by A. H. Armour, in 1858, be bas
pever possessed vor owned 7.y grods or chattels of any kind
whatever; that he never had possession of or control over any
portion of the income of his wife, and in the uve of it he acted
only under her ocwo immediate dictation ; that s wife purchased
all the goods seized in the cause with ber own monies, oo her
return from England in 1859, and subsequently - apd that none |
of the goods were reduced inte his possession, further than his
use of them in bis bouse may amount to such.

Mr. Kerr made ar affitavit that judgment was entered by
Armour against the defeedant about the 28th April, 1857, on s
cognovit given in 1856, for £404 16s. 6d.

Burns, for the claimants, showed cause, contending that the
goods, having been the separate csiate of the wife, could not—as
the marriage was before the 4th May. 1859, and the debt in ques-
tion was contracted and judgment recovered against defendant
before that time--be taken for the deuts of her husband; and
that the piano and music buoks, &¢., ctaimed by Miss Carruthers,
could pot at all events be taien by the sheriff for the defendant's
debts, as they were a gift to ber direct from her mother, who bad
bought them with ber own means, and had presented them to her
daughter more than two years ago

Crombe, for the execution creditor, contended that there could
be no exemption in this case, as the marriage was contracted and
the debt incurred before the 4th May, 1859, and the goods never
were properly settled as the sepaiate estate of the wife.

Apam Wirgoy, J.—The defendant states, in his affidavit filed,
thet all the property in question was bought by his wife, in 1859
and since that time, with monies the proceeds of her own personal
estate.

A woman, since the 4th of May, 1859, married before that day,
may, notwithstanding ber coverture, and although tbere be no
1onrringe contract or settiement, bave, hold and enjoy (besides
her real estate) *¢&ll hor personal property uot then reduced into
the possession of her husbaud, whether belonging to her before
marrirge, or in any way scquired by her after marriage, free from
his debts and oblig.: ns contracted after the 4th of May, 1859,
and from his control or disposition without her consent, in as full
and ample a manner as if she were sole and unmarried—any
law, usage or custom to the contrary nciwithstanding,” Con. Stut
U. C.cap 73, sec 2

This being o debt not contracted after the 4th May, 1859, but
long before it, and & judgment entered also against the husband

for the amount long before that day, the property of the wife, pro-
vided for in the above scction, could, in the lifetime of the wife,
be taken for her husband’s debts, in precisely the same manner
singe the 4th of May, that it could bave been taken hefore that
time; and in what manner and to what extent that could have heen
dono before the passing of the act. appears from the cases of
Carnev Brice. TM & W. 183; Tugman v. Hopkins, 4 M. & G.
389 in the first of whic casos it was held that the goods which
a wifo bad bought with the monies of her owa personal estate,
could at law bn seized for her husband’s debts.

In this case, however, the seizare %as not been made during the
lifetime of the wife, but since her death; and although by the
section just referred to the wife’s property may be taken for her
husbaod’s debts, under the circumstances provided for under that
section, yet there is in fact, sinco the 4tk May, 1859, such a con-
dition of thingy as & separate personal estate of the wife, which
she 18 to have, hold and enjoy, notwithstanding the absenco of a
marringe contract or settiement, in as full and ample a mauner o3
if she were sole and unwarried.

The defendant’s wife, then. having been entitled in law, since
the 4th May, 1859, to the full possession, control and enjoyment
of her own personal and separate property, received certain sums
of money as part of it, and with such monies bought ceriain
goods for her ordinary household and family purposes. The money
was her owa when she got it, subject to its linbility to seizure for
her husband’s debts contracted before tho 4th May, 1869. The
goods which she bought with ber money wers her own also,
subject in hke manaer to be taken for her husband's debts. But
during all the time they wero liable to be taken, they were not
taken They could only be taken for such purpose while they
were the wifc’s property : the moment they ceased to be hers, they
ceased to be liable Yor her husbaod’s debts.

Now, apon her death, the goods, as Aer praperty, passed to her
busband and children, uander se-tion 17 of the act, in like munner
as they would have been distributable among the wite and chil-
dren in case the goods had been thie property of the busband, and
he had died intestato.

I think, therefore, that if, under the prior law, the goods of the
wife, which bad not, in the husband’s lifetime, been reduced into
possession by him, could not be taken after his death as his goods
to satisfy his debts, neither can these goods in question be taken
under the present execution since the wife’s deatb ; for the charge
was ot 2nforced when it might have been enforced, and the pro-
perty aud right of property in the goods, which were exclusively
1a the wife, have now passed to others.

This charge was ot a specific one, following the goods, and
attaching upon them, into the hands of the next of Kin, or inte
the hands of any person to whom they might lawfully bave come
before the charge was enforced and made operative by seizure;
and although it might by the statute have been enforced sgainst
the wifo in her lifetime, it by no means follows that it can bo
eaforced against her next of kin after her death, as if it were still
ber property.

Under the former law, tho personal property of the wife, which
bad oot been reduced into possession by the husband during the
coverture, did not pass to the husbaod as his owe by virtue of bis
marital right, but he could make it bis own by taking out letters
of administration to ber estate, when he became entitled to all
such property under it as her next of kin.

So, under the former law, the wife surviviog her busband took
ber own choses in action not reduced into possession by him, in
ber own right, against the representatives of the husband (Co.
Litt. 351; Longham v. Nenny, 8 Ves. 489; Secawen v. Blunt, 7
Ves 294; Wilikinson v. Charlesworth, 11 Jur. 644).

This being so, 1 find great difficulty in bolding that tho present
property caa be fol'owed into other persons’ hands, when that
property was not subjected to the charge under the statute while
it wag tiie wife's property.

Under the former law, the wife's choses in action, not reduced
into possessinn by the husband in her lifetime, vested in bim by
hiv administering to her estate, and the right to them vested in
him by survivorship and before adminbistration, JHumphrey v,
Bullen, 1 Atk. 458; Elhott v. Collier, 8 Atk. 527. But this ig
not 80 as rospects tho wife’s separate propr ty under the receng
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statute  The busband had no utle to it, and cou!d by no act of | in which the two clnims of the defendnnt as administrator, and of

hig acquire oy such right during the coverture, aud he has none
now, mote than as one of the next of kin by his aurvivorstup  If
property uf the wife, not reduced into possession by tho husband,
may be taken on au cxecution against his goods, nad yet, if not
so taken in the busbaod’s lifetime, caunot be taken afterit, because
it is then vested in the wife, much more 8o should the husband's
creditor be preveated from following that property after the wife's
death, which was hers absolutely while #he hived, notwithstanding
the marriage, and which the busband could not by any act what-
ever control or dispose of during the coverture.

To give the creditor the right of following thw wife's separate
property under this act after her death, which be had never sought
to charge during her life, would be a greater injustice than to
permit her property uot reduced into possession hy her husband
in bis lifetime to be followed as his after bis deatk; because in
the Iatter case he could have made the property his own ot any
time by an act done by mm for that purpose, without bis wife's
consent, and the creditor conld have done 80 too at any time
during his hietine, even against the busband’s consent; while in
the former case the busbsnd never could bave made the property
his own by any act whatever of his, unless with his wife's con-
seat (Parr v. Newman, 4 T. R 438); although the creditor could
have doue so sgainst the husband’s consent, and against the wife's
consent too; but not baving done so in their joint lifetite, be
could not, 1 thiunk, do so after the husband’s death in the one ¢ase
more than in the other; and he cananot do so for the like reasons
in the present case; apd for the same reason after the wife's
death, when Aer property is then transferred to other persons, in
whose hands I do not conceive it to be charged with any specific
lien or claim of or for the husband’s debts not enforced or acted
upon before bis wife's death.

Tho goods in question having been the wife’s personal apd
geparate estate, cannot, therefere, in my opinion, after ber death,
be, as they could in her lifotime, followed for her husband’s debes.
His own share of them, under the statute, may, [ think, be
attached ; and probably bis indebtedness to the cstate beyond the
value of his share does not legally deprive bim of his property in
such share, or subject it to a lien, a9 it would if it bad been part-
nership property.

1t is not very material to consider tae effect of the alleged gift
of the piano by the mother to her daughter ; because, although it
may be contended that the gift should have been treated as invahd
aguinst the father's creditors during the motber's hifetime, yet the
creditors did not then interfere; and even if it be considered as
part of Mrs, Carruthers’ persozal estate, it will be within the like
protection as tho rest of the estate.

1 am not at all prepared, however, to say that the piano might
not have been presented as a gift by the mother to ber daoghter,
and bave stood available as 8 gift against the claims of the father’s
crediturs, if made fairly and honestly, and pot for the mere pur-
pose of defeating or delsying his creditors; but I see no reason
why it should not stand mow. For the reason before given, I
think the creditors cavnot impeach the gift mnce the mothers
death.

The property presented to Miss Carruthers should, accordiog
to my view, be omitted from the assets of the estate of Mrs
Carruthers, in computing (if it be necessarv to compute) the value
of tbe property, for the purpose of deteriaining the worth of the
defendant’s share 1w the same. :

If the parties are conteut to accept of my decision, 1 shall direct
that the value of the defendant’s share of bis wife’s personal
estate (omitting all the property given to Mizs Carruthers, as
before stated) be subjected to the execution in this cause, and
that tho rest of the property be acquitted from this execution.
But if the parties are not willing to accept my decision as finsl,
then I order that an issue be tried, for the purpose of settling
whether the defendant as administrator as aforesaid, and Miss
Carruthers, are not entitled to the possession of the praperty as
against the plamnffs; in which proceeding it would be better, 8
there is probably no dispute as to facts, that s case should be
stated for the opiniou of the court.

If an issue be accepted, I will settle the terms of the order;
and probably it can be arranged that ouly one suit may be braught,

" Miwg Carruthers as donco may be fully protected nnd represented.

[ order that no action be brought against the ehenfl by any of
the partiex uow before me, nor by auy of them against any of the
others of them.*

CHANCERY CHAMBERS.

{ Reported by Robrrr A. JarmisoY, E5Q. Barrister-at-Law.)

Bowyax v. Bowaax,
Garnishee order—Attuchment of debts tn hands of admimustrator,

A debt due to an admioistrator in his representativecharncter cannotbe attached
tv answer a dubt due by the sdminletsator in his prisate capacity.

Whitley moved to set aside a garnishee order obtained by the
defendant attuching all debts due by the defendant Summerfelt to
the plaintiff on the grounds stated in the judgment.

Futzgerald, contra.

Seragge, V. C.—~The plaintif filed her bill in this cause a8
admipistratrix to the estate of her late husbaud, William Robert
Bowman: the bill charges the defendants with baving possessed
themselves of portivns of the estate, and seeks an sccount from
them.

This cause and all matters in difference between the parties was
referred to arbitration, and the arbitrators found that the plmnuff
bad no cause of action or suit against the defendants Bowman, and
awarded agaiust her their costs of suit, and of the reference and
award.  As to tho defendaot Summerfelt, they found that the
plaintiff had cause of suit against him, and awarded that he
sbould pay to her $268 39 cents, which sum they found that he
was linble to pay to her as the administratrix of the estate of her
husband.

Tho defendants Bowman obtrined a garnistiee order—Summer-
felt being the garnishec—that all debts due by him, the garnisbee,
1o the plaintiff, should be attached to answer an amount therein
referred to, beiog the costs awarded to be paid by the plaiutiff to
the defendants Bowman.

The principal question raised upon this application is, whether
the sum awarded 10 be paid to the plaintiff ¢can be attacbed to
answer the sum payable by the plaintiff to the defendants Bowman,
and I am of opinion that it cannot.

The point was in effect decided in the old case of Zodge v Cozx
(Cro. Eliz 843), reterred to in Lock on Foreign Attachment, p
46, as authority for this passage: *“ A debt due to s deceased
person cannot be attached on & plaint against bis personal repre-
sentative, altheugh he be sued under that description, unless he
be sued for a debt due from the deceased.”

In the late case of Ilirsch v. Coates (25 L. J. C. P. 315) the
judgument creditor had, before judgment, assigned certnin debts
which were aftervards the suhject of garnishee proceedings, and
it was beld that they could not be garnished 1n the course of
the argument Cressweli, J., asked: ** Why should we give a lar-
ger operation to the 61st section than to sv assignment in bank-
ruptey, the object of which is 1o give everything possible to the
creditors 2" And Willes, J., in giving judgment took the sama
ground ; and the Chief Justice said: **and it must be a debt in
respect of which the judgment debtor has a beneficial intercst.”
In Westoby v. Day, 22 L. J Q B. 418, one of the grouads of
decision was that the judgment debtor must have & beneficial
interest in the debts garnished, and pot be a mere trustee

Here it is not conteaded but that the costs paysble by the
plaintff to tho defendants Bowman ie & personal debt against ths
pleintiff, and not against the estate; and that the debt sought to
be garnished is a debt not due to the plaintff personally, but to
the estate of which she is adaministratrix; and it follows, I think,

' that to allow that debt to be garnisbed would be to pay a privato

debt of a personal representative with the moneys of the estate.
It is not shewn nur oven slleged thst the plaintiff is beneficially
interested in the money payable by Summerfelt; it is alleged in

® The urual loterpleader order was taken out, but the suit has been settled
between the partles.—Los. L. J.
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the bill and for aught that appears it is tho fact that thero are
several creditors to a large amount now pressing for tho debts
due to them by the estate; such creditors might have great rea-
son to complain if a debt due to tho estate, instead of being
applied in paying them, wore applicd in paying the costs awarded
to be paid by tho plaiatiff.

The case as presented to mo is the naked one of & debt due to
an eststo being sought to be applied in payment of a debt due
not from tho samo estate but from the personal representative of
tho estate; a point which I thiok could admit of nc reasomable
doubt even if thore wero no autbority againet it.

Tho garnishee ~+der must be discharged with costs,

Maxxing v. Cusitr.

Produciios of papers— Principal and ageni— Parfies.

Three manbors of a vestry being appolated a building committee, and by it, ono
of the three treasurer thereof: the treasurer being a sub-azent caunot be com-
polled, In a suit, by a member of the vestry on behalf of himself and all other
menberr exept such treasurer, who was the defendant, to produce papers in
his tt;nudl as tressurer—the other memturs of the committew belng nocessary
parties.

& e where 8 defendsnt admits. {o bis answer, the posacesion of d~cuments,
and in answer to an order to produce filas an afidavit oxcusiog production, the
answer and afidavit must be read togethor.

The argument came on in Chambers oo motion for an order nisi
or commitment for non-production under an order to produco.

Cattanach for the plaintiffs.

Moss for the defendant.

Estey, V. C.—"his is a suit by a member of the vestry of St.
John's Church, Darlington, on behalf of himself and all other mem-
bers of tho vestry except tho defendants, for aa account of the
dealings of defendant Cubitt, ia his character of churchwarden,
which he formerly was, and for the specific delivery of all books
and papers in his possession connected with that office. In thissuit
an order was obtaiued directing Mr. Cubitt to produce all papers
and documents in his possession relating to the mattersn ques-
tion in the cause in the ususl termg. He resists the production of
certain documents which are in his possession, and the reason he
nssigns for such refusal is that the documents in question do not
belong to the vestry, but to certain persous composing a committee
which had been appointed to superintend the erection of the
churoh, of whom he was one, and of whom he had been appoint-
ed the treasurer. Supposing these documents to be in L.
possession a3 such treasurer, this application, which was for an
order miss for his commitment, would raise the question, whether
if a person appoints another bis agent and he apporuts « sub-agent
and delivers to him documents connected with the business of the
agency, the principal could file a bill against such sub-agent alone,
and without making the agent a party, for an account of hisdealings
as agent, and to compe! the production of papers in his possessivn
ns such sub-ageat; and I should think that such a suit cnuld not
be maintained, nor the sub-agent compelled to produce the docu-
meats 8o in his possession, elthough indisputably the property of
the plaintiff in a suit so constituted. Mr. Cubitt states that these
documents are the property of the building committee. I should
doubt the correctness of that assumption, except perhaps as to
the private account book. It can hardly be doubted that the
persons composing the building committes would, if present, be
compellable to produce these documents; but I think their agent
could not be 80 compelled in their absence; and if thal “e so, it
can make no difference that he happens to bo ove ot the building
committee bimself, or to have filled the office of churchwardea at
the same time that he acted &s treasurer of the building commit-
tee. It does not however appear that he has these documents in
hie possession ag treasurer. It is quite consistent with the affida-
vit that they might havo been surrendered to the vestry by the
building committee, and tbat they may be in the defendant's
possession a9 late churchwarden, in which case he would be
compellable to produce them. I will not grant the order nisi at
present ; and the defendsnt may have an opportunity of amending
his affidavit. I may add, that it appears to me that whero the
defendant has by his answer admitted the possession of documents
material to the question, and afterwards the common order is
obtained under wkich the defcndant produces an afidavit excu-

sing the non-production of documents, the answer and affidavit
must be recoived together, and the court will form its conclusion
upon both combined.

In tho present oase the answer seems to ndmit the possession of
two documents as churchwarden, which the defendant by his
affidavit claims to withhold, but under such circumstances I
should think greater weight was duo to the affidavit.

MASTER'S DECISION.

Pecr v. CusTeAD.

Martgage of leate of nurssry grounds—Mortgagor and Morigages— Redemplion—~
Omquzcl made tn Ohn sought to he mﬁm:etfm Canada— Rate of nterestes Mort-
gagee wn possession carrinng on business and making advances and wm ents,
on the supposttion that rederiplion will never be atked for—Subtequent charges
Jor salary and remuneralwon for conducting business—3ingling of accounts—
Ieport.

Bitl filed to redeem a mortgnge.

The ordinary decree asin redemption cnces was made with o
refercance tu tho master at Goderich to take the account.

The report was accordingly made, aud was nccompanied by the
following judgment on settling it. The facts of tho case suffi-
ciently appear therein.

R. Coorzr.—The plea is, that the plaintiff is entitled to redeem
on payment of priacipal and interest, sud a material question is, at
what rate the interest should be charged. The contract was in Ohio,
in April, 1854, aad the note, which by the language of the assign-
ment is made part of it, calls for ten per cent. Is this to te cut
down to 6 per cent.? The decree is made in February of the
present year, and I must take it that the Court had in view the
{aw as it pow stuuds, and founded its decree In aid of the mort-
gagor in default, upon what had occurred between the parties, as
well in tho foreign country as here where the pronerty is, and
where tho parties have dealt since, upon the footing of tho mort-
gnage transaction, which took place in Ohio in 1854. The con-
tract was not in violation of the laws of tho place where it was
madeo; but it is contended that the laws of the country wheryo
the contract is sought to bo enforced should govern. There is
much in the argumeat of the defendant that it is not he who here
seeks to enforce any such contract. Mistaking the law, he looked
upon himself a3 nn absolute owner uuder the assignment made in
Canada; and default being made in the payment of the debt, but
for the equity dealt out by this Court in aid and enso of the
plaintiff, the property had become absolute in the defendant,
although he did not, when spoken to on the subject. object much
to be redecmed, but only looked upon bis offers to that effect as
matters of favour. There is no evidence that, until this argument
took place, the ten per cent. was objected to. The contract for
it was in a manner confirmed in Cauada by the conduct of the
parties, aod I can sce no departure from the law of Canada in
carrying out s contract which was good where it was made, which
was secured by property in Canada, and which was recogpized in
Cavada after the law was so changed as to assimilate it, as far as
necessary for such a contract as this, in both countrics, and after
the Court has refrained from giving me any direction to cut it
down. If Iam not to allow ten per cent. what is to be allowed ?
It is contended that the proper allowance is that which the law of
Canada prescribed at the date of the transaction. This, it seems
to me, canoot be right. The decree is not for the redemption of
any mortgage made in Canada. The security decreed upon was
given in Ohio, and the Court here directs me to take an account
of that mortgage tramsaction. It cannot be said that it was only
converted ioto & mortgage in Canada. The instrument subse-
quently executed in Canada was absoluto, and upon that clone no
decreo for redemption would have been pronounced. Without the
clauge for redemption in the instrument executed in Ohio this
account would not have been taken, and I am directed to take an
account of debt and interest, as [ understand it, upon tkat mort-
gage transaction. It was argued that the account must bo
governed by the law of the country, as it then was, where the
property s situate. Tho cases cited in support of this view are
cases where the bargain was for security on real estate, or where
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the contract was entirely in the one country. lHere the coutract!
was in reference to a merc chattel interest, and the bargan,:
though begun in the foreign country, was carried into effect in
the other, and then a Court in this country decrees the redemp- .
tion. As to the place where the contract was to be performed,
that «vas as much ono placo as the other.  The instrument called
for payment in Obio though the chattels were nero; and the sim-
ple fact is, that the Court hero has thought the transaction should
be looked at as single, and, it seems to me, has lelt me no power
to depart from its terms. The Court above, to which, as I uuder-
stand, this report is going, can readily cause this n.ode of calcu-
lation to be corrected if 1 am wrong. The mouney was worth ten
per cent., the parties contracted for it, and uuless thelaw is
plainly agaiost its being recovered, which I do not see, it would
be inequitable to refuse it. Aud it must ke carried onin the
account on that debt to the close of the account, while six per
cent, only i3 allowed on the * further advances,” and the two
classes of charges will boe separated in the account anunexed to
the report,

Tho next question to dispose of is, as to the allowance for the
wages or salary of the mortgagee. 1t is clear that the mortgagee
in possession can only recover any remuneration when tbe case!
is cxceptional in bis favour. This case is not vo. If it ditfers
frem decided cases, it does so in this particular, in such a8 way as
tells agninst tho mortgagee. In his account he gives credit to
the mortgagor for receipts, and charges himself with proceeds,
and he supports his method of presenting the account by showing
that it was necessary to carry on the business somewhat expen-
sively (importing new and superivr stock), in order to keep it up
and collect his own £ oney. On that money he s receiving, as 1
have already stated, ten per ceat. If he could charge 3600 a
year, partly for employing additional capital and labour, so as to
get his money in more speedily—if he could do this at the expense
of an outlay to the extent of S600 per aunum—what couid hinder
acapitalist in asimilar position from spending $6,000 or $60,000,
and thus placing tbe mortgagor in n hopeless position as to bis
redemption? It is to prevent this that the well known general |
rule against such allowances is applied, and especially where such |
expenditure might involve large risks to the mortgagee on trans-
actions not governed by his judgment nor uader his control. The
authoritics may appear to be scvere against mortgagees in pos-
session on the subject of expenses for management; but thisis, it
appears to me, just the case to which the authorities should apply.
The salary is not only charged for the management of the thing
mortgaged, but for the management of an additiorsl business in |
which the mortgagor had no voice. There is, io fact, no mort- |
gage of u mercantile business, but only of certain chattels, in the |
deed of April, 1854. The importation business is separated from
the other in this report, the coosequence of its being impos-
sible to find how much of the charge relates to the mortgaged
trees and how much to the business now excluded from consider-
ation—these consequences must fall upon the accounting party.
The $600 a year must be disallowed. But the disbursements for
working the nursory ground should be fairly allowed. Actual
necessary expenses only should be allowed to the defendant.

The defendant claims certain payments in the nature of subse-!
quent advances on the mortgage security. I think that these
advances were made in good faith on the security of the mort-
gaged lease, and shoull be allowed as proved. in other words,
if the defendant had not felt hmself secured in that way, he
would have made no such advances. The payment of the rent in
arrear was the very means of preserwing thoe things mortgaged,
and was clearly a payment which should be tacked to the first
debt, and the same may be said of the other advances now al-
lowed. But thern is no agresment as to iuterest upoa the fur-
ther advances, and interest must therefore only be charged at the
rate then nilowed in Canada.

Scveral cherges are made for commission, freight and the like,
in sclling and completing the sale of trees  Now 1t 18 plun from
the evidence of the defendant himself that much of this expense
has accrued from dealings with the after-acquired property, what
is called the ** subsequent importations” of trees, which were 1un-
ported for the very proper purpose of cnbancing the busine:s of
the nursery. It is evident that all this was done by the defendant

under the itnpiession that all was, or was to be, hix omn, and with
no expectation that such a decree as thiv woull ever be pro-
nounced  Among atirer evidence of thig is the fact that the chiarge
for salary is not in his books, but is only made in his present
account under the decree. The decree dues pronounce this to have
been a mortgage throughout of an unexpired term of a property
of peculiar value, and the value of which, having reference to the
trade might tluctuate very much. The mortgagor might come in
at any time, for the sgrecment of April 1854 contains an express
clause for redemption, and, what is equally important, clearly
defines the property mortgaged. Under all the circumsinnces,
though cvery possible consideration, within the bounds laid down
by the anthorities, as to expenditures and the like, shouid be
shown to & mortgagee who, being ill-advised and in a country to
winch he was new and whose lsws perhaps bo did not understand,
be cannot be permitted to convert a small mertgaged property
iuto something entirely different in corpus and kecp his debtor at
arm’s length by sayiog—¢* You can never redeem, for you will now
bave more mouney to pay than you are able ™ It is necessary,
under this decree, to separate the dealings with the importations
from the dealings with the chattel property mortgaged as com-
pletely as possible, both as to profit and loss and as to outlay. To
do this with accuracy as to figurey, it may as well be sad at once,
is clearly impossible, for the accounts have not been kept sepa-
rate: much 13 yet uncollected, and no human skill can distinguish
in money the separate results. And here again, if anyone is to
suffer from the mingling of the accounts it must not be the mort-
gagor, though he may have known that the accounts were not
kept separate. The law throws upon the trustee the responsibi-
lity of keeping the accounts properly, if he has the custody of the
books and the hold of the business. But this rule is not to be
applied more rigidly than the ca.es compel us to apply it. The
accounting party gives credit to the mortgrgor for the proceeds of
all the salcs, both of old and new stock, clumning credit for all his
outlay respecting both  The mortgagor secks to bave him de-
prived ot all allowance for his outlay, and to have him charged
with the full credit given in his account. Tbis method might be
just and in accordance with the practice of the court, if the trans-
actions had been between purtners, trustee and cestus que (rust, or
mortgagee and mortgagor in possession under ordinary circum-
stances~the accounting party knowing his position and being
bound to keep nccounts accordingly. But here the decree takes
the mortgngee in a manner by surprise.  lle was somewhat mis-
led by the mmtgagor who has permitted the mortgagee to become
a mortgager 1n possession, and thus assume scrious respoosibi-
lities, wh.i. he, the mortgagee, did not know but that he was the
absoluta ywner (for he got an absolute conveyauce in Canada) and
while the mortgagor, from the position assumed throughout before
me, -appears, | think, to have known the relative positions of the
parties well, and to have let the defendant go on with the business
under a false impression until he, the plantiff, could manage to
ask to redeem on the footing of means which he may recently
bave obtained, but which he obviously could not command when
it was necessary to pay arrears of reot to the ground landlord,
Macdonaid, and which was admittedly paid by the defendant. Al}
these proceedings ~ere known to the present plaintiff as they went
on, and yet the court has given him a moast favorable decree. The
sccounts bave been kept without reference to the defendant’s true
position, and it would bo unjust and inequitable were he saddied
with all the consequences of a literal rendering of all the entrics,
apparently against himself, in books which he kept for no such
purpose as this accounting. For the mortgagor then to refuse
the other credits for losses or cherges on wmports and separate
business, and still claim credit for all the receipts because they
are admitted in the account now brought ia, of the accounting
party, wonld not be correct. The only fair and proper course,
in view alike of the terms of tho decree, the decided cases and
the well known equitable jurisdiction of the Court, i3 to separato
entirely the new business aud the outlay and proceeds of 1t, 1n
like sums from year to year trom the 1ituns accorately charged on
both sides, whether by so doing the redemption money 13 1n-
creased or decreased  We must therefore strike off the charges
for importations on the one hand aud like amounts annually from
the credits given on the other.
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Tho mortgaged property and the whole transaction are both
peculinr ; aud the decree containa no directions varsivg from
those given in ordinary mortgage cases. There was a lease
expiring. and a number of valuable fru't trees on the leased pre-
mises. These are mortgaged. The mortgageo goes into posses-
sion, and forthwith deals with the laudlord, paying bim the back
rent, and then proceeds with the business as if 1t were entirely
bis own. The property bas now changed its character. The
same trees are not all there, or, if they are, they are of a different
value—somo improved, and somo become of less value, by gre wth.
What property, or what value of property, is to bo redeemed, will
be for the court to say on further directions, as well a3 to deal
with the peculiar circumstance of the epproacbing expiry of the
lease, and the right of the mortgagor to remove the trees on
redeeming.

Several important points have arisen which, it is satisfactory
to koow, ill receive tho attention of s court of appeal; and
without feeling very confident that my conclusions have been per-
fectly currect in A case so curiously complicated, and in whaich
some facts and questions are strangely obscured, I have endea-
vored to place the report in such a shape, that any inaccuracies
can be readily got at and corrected. The following cases snd
statutes are referred to Harvey v. Archibuld, 3 B. & C. 626;
Adams v. Clopton, 6 Vesey, 226; Jones v. Smuth, 2 Vesey, Jr.
876; Langstaff v. Fenwick, 10 Vescy, 405 ; Leith v. Iruwin, 1 M.
& K. 288; Chaméers v. Goldun, 5 Vesey, 834; Chitty on Con-
trnct)s, 710; Coote on Mortgages, 343, 856; Spence’s Eq. Jur. 2
p. 629,

INSOLVENCY CASES.

(Bofore the Judge of the County of Wentworth)

WorTnINGTON V. TAYLOR.
Insolvency A, 18G4,

A witness appearing upon an order granted by the judge under sec. 10 sub-sec. 4,
15 pot bound to be xworn until bis cxpenses arv paid.

The nxelvent who appeared by virtue of the same order is not entitled to clalm
psyment of his expenses before belng sworp, und he may be examined bofors as
well &3 at or after the meoling mentioned 1o sutracc. 1 of sec. 10

(Haomulton, September 17, 1604).
The plaintiff having filed a petition under section 10, sub-section

4, obtawnced ap order (pending the return of a petition filed by the

iusolvent to set aside an attachmnent fur corapulsory iiquidation)

for the examination of the insoivent and other persons. At the
timo appointed for the examination of the witnesses, R. N. Law,

a witness, objected to be sworn until s exoeases were pad.

McKelean, for the plaintiff, contended that the witness must be
sworn, aud that he had no clsim for paymont of hi> expenses,

WorrHiseroN v. HamiLrox.

Tho Insolveney Act has not a retrospective effuct, £ as to mako an act of fnsal-
voncy committed buforw 13t September, 1554, sufliclent to support an attuch
went $ssued after that day,

Rofraining 1rom entering an appearance to an actior by a ereditor on a specially
fudorssd writ, whercby that creditor obtalas judeoient and a priority over
other creditors {a not wn teelf a procuring of hix guods &¢., to bo xelzed or taken
in execution within the mwabing of the act - but 3t i+ open to the creditors to
show such facts and clrcumstances an would eatlsfly the judge that the takiog
10 execution was througd the procurement of the insolvent,

{1amiiton, Septeinber 17, 1864).

On the returo of a petition to set aside an attachment for com-
pulsory hquidation grauted in this cause, Sadlar, for the iasol-
vent, conte, led that the attachment should be set aside, on the
ground that the act has not a retrospective effect, the affidavits
on which the attachment was iv.ued shew that the act of insol-
vency was committed on 30th August, Lofore the act came into
force. An attachment igsued after 18t September cannot be sup-
ported by an act of insolvency committed before that day (Magys
v. Hunt, 4 Bing 212). The affidavits further shew that the ouly
act of insolvency was in allowing a creditor who sued for a just
pebe (for the bona fides of the debt is not disputed) to oi.cin judg-
ment by default The mere failure to enter at appearance i3 not
a procuring of his goods to be taken in execution within the mean-
iug of the act: thero must be some overt act committed by the
insolvent. In Beeckman v. Workman, 1 U. C.Q B. 631, the giving
of a cognovit for a just debt when pressed by the creditor, was
held not to be & procuring of the goods to bo taken in execntion.

McKelcan, coutra, contended that the words Aas procured in
clause d of sub-sec. 1 of sec. 3 shew an intention on the part of
the Legisiature to give that clayse a retrospective cffect; on the
1st September, wher the act came iuto force, it could Lev: no
other effect.  The spirit aud intention of the act must be Jooked
at. The intention was to prevent fraud and fraudulent prefer-
ences, and such a liberal construction should be adopted as will
carry out the spirit of the act. The affidavits sufficiently shew
that the act of the insolvent in allowiog one judgment to go by
default, and defending the actions brought by other creditors for
Jjust debts, was a fraudulent prefercnce within the meaning of the
act.

A. Logig, Co. J.-——The ceses of Maggs v. Hunt, 4 Bing. 212;
Surtees v. Ellsson, 9 B. & C. 750 ; [fluson v. Heard, 9 B. & C. 754;
and Lalmer v. Moore, 3 B & C. 754, shew that an act of bank-
ruptcy committed after the passing of the act 6 Geo, IV. cap. 16,
but before it came into force, will not support & commission issued
after it came into force. The stat. 6 Geo. IV. cap. 16 was passed
in May, 1825, repealiog all former bankruptey acts. It came into
force ou 1st September, 1825, so that betwcen May and Septem-
ber there was no barkruptey sct in forco, and the act 6 Geo. IV.

unless sllowed them out of the estate or othe-wise, as the judge  had oo clause giving it a retrospective cffect. In these respects it
might afterwards order, under section 10 sub-vectior 6. Iis singularly like our Insolvent Act. In Maggs v. Hunt, a com-

A. Loaig, Co. J.—The witness is not bound to attend, or if he' mission of bankruptzy was issued after the act 6 Geo. IV. camo
attend is he bound to be sworn until be is paid his expenses. The into force, upon an act of bankruptcy committed in July previous
practice of the superior courts must be adopted in this court, s0 | and before it came into effect; and the court held that the com-
far as it is apphicable. The provision of section 10, sub-section 6, | missicn cou'd ot be sustained upon such an act of bankruaptey.

as to the payment of the allowaunce to witnesses out of the estate
or otherwise, must be taken to apply to the case of a witness
summoned to appear by the assignee on behalf of the estate.

The insolvent was then called and objected to be sworn on the
same ground.

A. Locig, Co. J.—1e is not entitled to claim payment of bis
expenses before being swore, he and bis cstate are in the bands
of the court, he is bound to appear whenever required, and pro-
vision is made in the act for an allowance to him.

1t was further objected on behalf of the insolvent that he could
not be examined previous to the meeting of creditors mentioned
in sub-sec. 1 cf sec. 10.

A. Logre, Co J.—Under sub-sec 2 he may be examined at any

The case is exactly in point, and I think should govern the deci-
sion of this case. Besides it would be unjust to give tho statute
a retrospective cffect, so a3 to include as an act of 1nsolvency what
at the fime of its commission might logally and properly be done.
I do not think that the uso of the words kas procured, &c., in
clause d of sub-scc. 1 of sec. 3, a sufficient indication of the inten-
tion of the Legislature to give'that clause a retrospective effect,
as argued by Mr. McKelenn.

As to the second point raised it appears to me quite clear that
merely refraining from entering an appearance, whercby a credi-
tor on a specially endorsed writ enters judgment by default, and
thoreby obtains a preference or priorvity over other creditors, is
,not in stself a procuring of the debtor's goods, &e., to be scized,

timie by order of the judge, as well before as after the meeting of i levied on, or taken in execution within the meaning of the Insol-
creditors. At the moeting of creditors mentioned in sub-scc 1, 'vent Act.  There must be some overt act of the insolvent himself.
the creditors have a rizit to examiae the insolvent wathout @ yudge’s The case of firekman v. Workman, 1 U. C. Q. B. 531, is a direct
order. Under sub-sec 2 they may have bim exa mined at any autharity upon that peint  There the giving of a cognovit for &
other time upos obtaining a judze’s order for that purpase just debt when pressed by his creditor, was held not to be within

A withdrawal of the petitiun to set a<ide the attachmnent was then the meaning of similar words in the former bankruptey act.  But
fited for tho nsolvent, and tbe exawination was not further pressod. i though :n ftself such an act would not be aa act of insolvency, yet
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the circumstances under which the prefereutial judgment w£s|of creditors  The variance between the fiat and the writ and

obtained may be suck as to satisfy the juige that the judgment
was obtained through the procurement of the debtor, nud these
circumstances may be shewn by the other creditors. For instance,
if the debtor asked his creditor to sue him, and undertock not to
defend his acticn, but to defend othur actions, so that he might
obtnin the first julgment; or if, without the kuowledge of the

creditor, finding himself pressed by others, the debtor got his own |

attoruey to sue for the debt due to this particular creditor, end
entered no appearance, though he did appear and defend other
actions brought against him: in these and similar cases there
could bo no doubt but that the debtor procured bis goods to be
taken in execution. See .Aldred v. Constable, 4 B. Q. 674, and
the cases there cited, a8 to 2 fraudulent prefercnce in contem-
plation of bankruptcy being inferred from circumstances. Ia this
case it is unnecessary for me to determine whether sufficient facts
are shewn to satisfy me that the taking in exccution of the
debtor's goods was through his procurement, as the attachment
must be set aside on the first ground.
Attachment set aside without costs.

Baowert v. Hauinton BT AL,

A banker iaa tradsr within the meanlog of sub-tec 20fsoc 3 of the act.

The fact of the tradine as well as of the act of jusolvency tnust be proved by the
affidasits of two credible witge<ses In addition to thy afidavit of the creditor o
aug;;onr an a;tuhment issued on tho act of {nsolvency, crested by sub-secs. 2,
2 of sec

A trader who had ceaxed to tradoe before 1st Scptamber, 1864, cannot be proceeded
agsinst under sob sees. 2,3 &£ 3. Bot it is not ances.ary for plaintil expressly
thatate o tus affidavits for tho attachment that the defendants wore traders
staca tho act cawe into forcs.

(Hamilton, 19 September, 1663).

An attachment was issued on tho affidavits of the plaintiff and
oue Mra. Farr, two creditors for rums exceeding $500, shewing
a demand made by them under sub-sec 2 of sec. 3, and that
defendants bad not paid the debts or presented a petition or called
a meeting of their creditors as provided by theact.

On the return of a petition to st aside the attachment Burton
appeared for the defendaats, and Duniel for the plaintiff.

Burton contended that the defendunts were not traders within
the menaning of the act, and if they were they had ceased to be
traders befure the act camo into force, and such trading would not :
support the attachment issued upon the act of insolvency, men-
tioned in suh-secs 2, 3 & 4 of sec. 3, and cited Suriees v. Etlison,
98B & C,750. And also that the trading and insolvency were
not proved by the aflidavits of two credible witnesses in addition
to plsintifi’s affidavit as required by sub-sec. 7 of sec 3. That|
the proceedings were irregular, the fiat for the attachment being in |
the names of plaintiff and Mrs, Farr, while in the attachment and !
declaration the plainiff appeared alone as plaintiff. i

1

declaration is, I think, smendable, and it i3 such an amendment
as should bo made.

Auother objection taken is that tho fact of the defendants being
I traders . 'd the act of in3olvency are not proved by the affidasits
1 of two ciedible witnesses, as required by sub-sec. 7 of sec. 8. I
I'think thig a fatal objection. The 7th rub-section applies to all
acts of insolveacy as well as under the 2nd as under the st sub-
i section. Here we have only the affidavits of plaintiff and Mrs.
Farr. Op this ground the attachment must be set aside.

As to the otber ground that the defendants had ceased to be
traders before the nct camo into force, the case of Surfees v. Flli-
son, 9 B. & C. 760, appesars to settle that point. Io this case,
however, it does not appear by the pinintiff's athdavits that the
trading had ceased when they wero made The defendants stato
in their affidavits that the trading had ceased.  On that the par-
ties are at issue, but as the attachment must bo set aside on
another ground, it is unnecessary to determine this point.

Attachment set aside without costs.

UNITED STATES REPORTS.

SUPREME COURT OF PENNSYLVANIA.

Ropinsoy ET AL v. Tysox.

1. Tho averments in a declaration that the “ plalatiff wax rasdr and wmilling” to
recstve gowds and pav for them ot delivery and shipwent, 1s a material oue, and
necessary {0 be proved.

2 Where o1}, at a stipulated prics, was to bo delivered at the cars of a raitroad
depot, it was held, that a plaintiff who sued for non delivery of the same must,
in order to recover, have proved hia readiness to recelve and pav for it.

3. Where oft s purchased in bond, the purcharer is under no obligation to give
the bood required from the ownor by the 47th secllon of the In. Her. laws.

Marshall § Brown for plaintifls in error,
Puruviance, contra.

Error to tke Court of Common Pleas of Alleghany County.
The opinion of the court was delivered by

Stroxg, J.—The first and second points propounded to tho
court below by the plaintiffs in error, and which the court refused
to affirin, may be considered together. They constituted, in effect,
a prayer that the case should be taken from the jury, and thnt
peremptory instructions should be given that the plaintiff could
~ot recover. It is obrvious that an affirmance of the points could
not be justified by anything less than the fact that the declaration
sct out no csuse of action, or that proof was totally wantiag to
sustain some one or more of its material averments It alleged a
contract of the defendants to deliver to the plaintiff, on board the
Pennsylvania Railroad Company’s cars, within a reasonable time,
one nundred barrcly of oil, of a given description, for which the

Dantel applied for leave to amend bis writ and declaration, | plaintiff sgreed to pay n stipulated price. It further averred a
and as to the other objections contended that o banker is a trader, | neglect and refusal of the defendants to deliver the oil within a

and that the debt contracted while defendants were traders and
still subsisting, is sufficient to support the attachment, though the
defendants may since bave ceased to trade, and relied on Balise
v. Grant, 9 Bing 121.

A. Logte, Co. J.—The Insolvent Act does not define traders or
sny what shall constitute trading; nevertheless traders are dis-
tinguished from non-traders, and sub-secs. 2, 3 and 4 apply only
to traders.
what shall constitute a trader. the definition of the word given in
the former baukruptey act 7 Vic. cap. 10 sec. 1 may be taken. On
the ground, therefore, that a banker was formerly declared to be
a trader, and also becaunse I consider that the business of & banker
in wercbandizing with and making a profit out of the woney,
goods aud effects of other persong, i3 to all intents and purposes
a trading. I bold that a banker is a trader.  The affidavits do
not state.the fact «f the defendants being traders so fully as they
ought to do, but #till the trading ix, 1 think, anfiiciently atated to
enable me to sustain the attachment on that ground.  Thcey are
deceribed as bankers, and the plainuff alicges that they depoxited
the money with them as bankers,

Tie act should receise a liberal construction in matters of form
80 13 to support the attachment, which will coure to the benefie

In the absence of any declaration in this act as to’

reasonable time, aud that tho plaintiff had atways been ready snd
willing to reccive it and pay for it, as provided in the contract.
The uncontradicted evidence proves that on the 6th day of
November, 1862, such a contract was made between the parties;
that on the next day fellowing they met to arrange for the delivery
and reception of the oil, and that it was thon sgreed the delivery
should be made within two or thren days, or as soon as the funeral
of a person thea decensed was over, and tho defendants had time.
It was, however, never delivered, aod this stit was brought on the
28th of November, 1862, That the declaration seot out a sufficicut
cause of action is plain, unless it was defective in not averriog a
demand had been made for delivery.  Thero was proof, however,
of what dispen<ed with the necessity of a demand. namely, that
the parties fised a time for the delivery. It may be this should
f have been averred in tha declaration, but the absence of such an
"averment is no sufficient reason for reversing the judgment. An
» amendment would have been granted, of course, had it been acked
But it was ohjected there was no averment of proof of tender of the
price. It was not necewsary.  There was an allegation of readi-
! ness to reeeive the ol and pay for .t and ne more i< required in
the pleadings in such a case.  Thus it is ruled in Wagerhouse s.
i Skinner (2 Bos. & Pul. 448) that in an a~tion for the non-delivery
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aserrng an actan] teuder  Tu the same effect i> Rawson v. Jonnson
{1 East. 203}, and the dacinne v repeated iv Bronsen v, Wymun
4 Seld, 1823, {ndeed where, by the terms of 1he contract, the
clivery and paymont of the price sre to be mady, not at the vea-
dor's place of business, Lut al sume other place, there can be no
actual tender, if the vendor refuses to deliver the goods.  Aed if
8 tender need not ba averred, it need not be praved.
But though the court would pot have been justified by any de-

feot of the pleadings, ia directiog & verdict for the defendants, ar, |

in other words, in affirming their first and second points, there was
» radical failure in the evidenco. Tho averment contsined in the
declaration, that the plaintiff was ready and willing to receise the

oif and pay for it on its delivery aud shipment :a the cars, wes a |

material oue, and was necessary tobe proved. In Rawsonv. Johnson
¢1 Enst.), siready cited, tho plaintiffis averred s readiness to ascept
nnd pay fer the malt the defendants had eagaged to deliver. This
was held sufficient without stating n tender; but Lord Kenyon
said that under the averment a3 made, * the plaintiffs must kave
praved they were prepared to tender snd pay tho money, if the

defendnnt bad been ready to receive it, and to deliver 1be goeds."

In Porter v. Rase {12 Johing, 209), it is decided that the averment
of a readiness to pay, like other material avirments, must be
proved on the trial.  Topping v. Root (6 Caxan, 404} decides the
sae.  So does Coonley v. Anderson {1 i), 622).  And such i
the universally recogaized doctrine. It 23 not smd thero must be
direct praof that thie vendes was present st the time and place
appointed for the delivery, with the money in band with which to
mzko payment, but there must be cvideuce from which & jury
may legitimately infer that ke was then and there ready. The
ressonableness of the rule is well iHustrated in the present case.

By the contraet, the obligations of the parties were concurrens.
The delivery of the il and the payment of its price, were 10 be at
the same titwe,  Where tho plaintiff resided, we are not informed
by the esidence, though it dues appesr that almost immedistely
after 1be contract was made, ho left for Philadeiphia. Itdoes not
sppear that he wag himself, or that he had any ageat at the carg,
ot the time Hixed for the delivery. But the instant the oif was in
the cars at Dittsburgh, the defendants had » right to their money.
They were nat bound to wait il it had arrived 8¢t Philadelphia, or
whatever place might have been its point of destination. Until
they received the price, they might retain possession. And the
plsintifi’s readiness to receive the oil, and to pay if he was ready,
wag g positive fact within his knowtedge, and capsable of being
proved by bim. To prove it, however, be mado no atiempt, svd
so far a3 any evidence exists u the cause, it rather tends 1o prove
that he was not ready. e was pot, therefore, entitied to recover,
and the jury should have been :0 instracted in amswer to the
defendant's points.

We canaot forbear remarking that we do not apprave of such a
mode of presentiag poicts to a court as way adopted in this case.
The attention of the judge shoutd have been directed specificalty
to the defect in the proof, instead of requiring him suddenty to
pronounce upod the whole case, asif it had been o domurrer to
the evidence.— Pittsburg Legal Journal.

Collcetors of tarcs—Right te levy— Cosle of distress.
To vie Botrors of s1s Ueren Canana Law Jourvan,

Gextiewey,—Can a township collector of taxes chargoe
fee, say for warrant, mileage, service, &¢., on n distress war.
rxnt for taxes, where there is no by-Jax of the coancil giving
the collectar fees for doing 802 The by Iaw simply gives the
collector sny eighty dellars for collecting, but docs not give
any posser of distress, nor does it establish sny fees for costs
in case of distress.  Sec. 243 C. 5. 1. €. cap. 54, mage 531,

of goods, the plaintiff nced only aver that he was ready and mllmgS alsa to regulata the toes,
ty receive uad pay for them, aad a refusal to deltver, without !
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It would appear thatf the counal
neglected to pass a by-law estabilishing cullecturs’ fees in case
of distress, that the cullecturs could nut charge custs in case of

I distress, as the statute does not give him nny turiff of costs o

charge. Sec. 95 cap. 53, page 070, C. 8. U, C., gives the
collector power to eullect with costs, which tarifl of costs, [
suppose, must bo established by the council; if not, the cul-
lector might meke his own tariff, which certainly cannot be
the menning of the law, And if that bo the case, the eollec.
tor wonld be compelled to make the collectivn of the rate fur
the $SR0,.and could not chargo for expense of digtress. What
is your opinion?

{  Walaingham, Sept. 14, 1864,

CoLLECTOR.

[Was are not aware of any statute regulating the costs of a
collectar wha levies taxes by distress. Con. Stat. U, €. cap.
- 123, regulating the costs of levying distrasses fur small rents
land penalties is not_in terms applicable. We know that it is
th" practice for coflectors to ssue wartants of distress to ordi-
vary bailiffs, who are accustomed to charge asin the case of
s distress for rent. We have always had our doubts as to the
legality of such & made of procedure. Wo should think that
the power given to the courcil of every township, city, town
and iacorporated village not only to appeint such affcers as
are necessary in the affuirs of the corporation, but to regulate
** the remuneration fees, charges and duties of such oficers”
{Con. Stat. U. C. cap. 54 see. 243, sub-ss. 2 and 3) is one that
might be used with rdvantage to mect the diffeulty suggested
by our correspondent.—Eps. L. J.]

Articled clerk—Filing of articles of service— When fime
commences {0 run.
To tue Epsrors or 1ug Urrer Caxsps Law Jovryas.
Gexriguexs,~My articles of clerkship are dated May v.h,
1863, but were not filed until August 18th foliowing—more
than three months afterwards. Do you thiok I might go
down in Trinity Term, commencing about 18th August? It
would, I presume, be utterly impossible to go down in Enster
Term, commencing about 16tk May?
Yours obediently,

17th September, 164, Stroexr.

{Where the articles asud affdavit required by the statute are
not filed within threo months next after the execution of the
contract, the service can only be reckoned from the date o3
the fhing.—Ebps. L. J.}

Conzittions—Returning formal corrittions afler opies given of
informal conviections— Convictions under by-lasts—Form.

To e Epitors or Tue Urrer Cavapa Law Jorrxar.
GestieseN,—You will confer a favor by replyidg to the
following quesijons, which relate to watters of general
interest,
f 1. A person iy cumnitted of av assault, or any offenco

gives each councit the power of appointing cectain officers; ; punishable uuder the Summary Convictions Act, cap. 103,
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Con. Stat, Cmmda. Tho defendant gives notico of appeal
under tho U. C. Appeal Act, cap. 114, setting forth lis
groonds of objection to the conviction. The magistrate
gives the defendant a copy of his conviction, but alerwards
and befure he returns it to the Clerk of the Peacs, amends it,
or, wore correctly spaaking, draws up a fresh convietion to
mest the oljectivns stated in the notice of appeal, su thatat
the trial of the appeal the defendant has nothing to urge
against the conviction with whick ke is there met ; the Court
deviding or ruling that the conviction bruught inte Cuurt by
Clerk of the Peaco is what it has to deal with.

Can the magistrate so amend his conviction? If bo can, I
do not see tho least use of giving notice of appesl

1 have read the Iaw as it appears in your Jourunal of 1360,
I think under the title ** Summary Cuavietions,” whero it is
stated that the netice of appeal is against the order or deci-
ston «f the magistrate made or given at the heaving befors
him, and ot to the formal eauviction that he may afterwards
draw up snd retarn to the Court; but I would still be
obliged by your opinion upon the above case as one that has
not been desided.

2. In convicting under o municipal by-law, I se¢ that by
Stat. 27 Vie., ¢ap. 18, it is not necessary to set out the by-law
in the epnviction ; but should not the title of the by-law bo
eet aut? The achedule of tho Act appenrs to mako this no-
cossary. IF the titla bo not sct out would that bs a good
ground for quashing the conviction.

1 am, gentlemen,
Your obedient servaut and subscriber,

A B
Dunncille, October 17, 1864,

{1. After a magistrate has delivered to the defendant a
copy of the conviction, as that upon which the subscquent
proceedings have been founded, he is not thereby prectuded
from drawing up and reterning s consiction in more formal
shape, snd the latior must be taken ns the only autbentic
record of the proccedings. Thus, after a distress and war-
rant of commitment issued, tho party baving applied for
copies of the proceedings, copies were furnished to him by the
justice’s cierk, and the justice afterwards drew up and
veturned to a cerdiorari another avd more formal conviction
dated as of the doy when the eriginal proceedings wers had,
and on a motion for 8 criminal information against the jus-
tice, on the ground that though wmagistrates oughe to be
indulged within a reasonable time for drawing up convic-
tions, yet when drawn up and issued by their authority o
the parties, and acted upon by the parties, they ought not to
bo sltered ; and it wos urged that the parties, by such
slteration being permitted, were liable to be dezwa into
unnecessaty expense, as in that very instance, the defen-
dant having received fram the justice’s clerk a copy of the
conviction which was cleards bad, bad | :en induced to take
praceedings to relieve Wmsclf against it: but the Court
refused to grant an jnformation saying that if the magistrate

v

had duwe ng more than roturn the conviction in » more
formal shape, insiead of sendieg it up ia tho informsl one in
which it was ficet drawn ; and, supposing the facts warranted
the returp actually msde, it was sot only legal but laudable
in bim to do 98 he had done. And in answer to the argu-
ment of the defendant boing drawn into the expeunse of
litigatiag the cowviction, the Court observed that a mere
taformelity in the manner of drawing up the conviction
ought not to be the inducement for litigating it, but some
substautial defoct in the justico and legality of the proceed-
ing before the magisteate { Rex v. Barker, 1 East, 188).

2. Bither the by-Jaw must be set out, or the conviction bs
in the form given to the schedule to Stat. 27 Vie, cap. 18,
That form seems to mnke naeessary the recital of the title of
the bylaw. Wa are inclined to think that an omission of the
title of the by-law, where it is clearly shown that the by-law
has a title, would be a goud olbjection to the conviction for
want of form, but which could be cured by the returnof o
new conviction to the sessions.—Ens. L, 4.}

Reports—Arqumments of counsel.
To rre Epirors or tue Uprpzr Gavapa Law Jovnyal.

Gryrievevi—Allow me through your Journal to offer s
saggestion to the Reporters of the Courts,

1 think if they would give the arguments of conansel in their
reports of cases, it would be much better. A¢ present the
most important, at least o cery imporfan! part of the caso is
given thus:—“A. shewed cause, and cited, &e.;” “ 8., in
support of the rule, cited, &0.” In Bsgland the reporters
slways report the argureents.

Yours, &e.,

17th Septembsr, 1864, Suwscriner.

[Gur correspondent is not singular in his opinion. Itis
shared in by all who have oceasion ta use our Upper Canada
Reports. Of Iate, in this respect, a8 in others, we have ob-
served s change for tho better. It §s to be hoped thau the new
reporter of the Common Plews, whoever he may be, w'l be s
man chosen for his fitness alope, and that he will do credit to
those with whom the sppoirtment rests.~Euvs. L. J.}

rane

MONTHLY REPERTORY.

CHANCERY.

Re JonsstoNs.
Straxvort v. Ifaves.

Will—Construction—Ehft o children of A. and his wife, ard B.

A tewator directed that when the youngest chifd of Mr. ond
Mrs, W. (who was big sister} came of age, o fund should L ¢ divided
swong the then surviving clildren of Mr. and Mrs. W. and C. I,
who was no relation, snd was then wamarried). The wili then
dirccted that My, and Mrs, W, should enjoy the income during
thteir joint hives, ofter which it was to be divided as before mea-
tioned.

Held, that CoH., and got her children, was catitied 1o shayo
with the chaldren of Mr. and Mrs. W,

M. R.
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L.J. Re ParrersoN.

Mircaely v. Sairn.
Donatio Mortis causd— Promissory note.

Where the circumstances are such as to indicato an igtention to
make a testamentary gift, and the intention fails for waat of proper
attestation, a donatio mortis causd will not be presumed.

COMMON LAW.

Dexters v, Towxsesp,

QB

Bill of exchange~Autre action pendant— Abatement— Equitable juris-
diction of the court.

To a declaration on a bill of exchange endorsed by the drawer
to the plaintiff, the defendant (the acceptor of the bill) pleaded
that it was taken by the plaintiff with uotice of a former action
against the defendant on the same bill by a former holder of it,
still pending and without consideration.

2eld, that the plea was bad for not ehowing that the bill had not
been taken up by the drawer; but

£1eld, nlso, that if the plea had shown that the bill wasnegotiated
by the plaintiff in the former action, with notice to the transferee
of the pendency of that action, it would still have been bad,

The remedy of the defendant in such a case, is to apply to_the
cquitable jurisdiction of the coutt. -

°
EX. ELWORTHY V., SANFORD AND OTHERS.
Landlord and tenant—Property in lease— Ezecutor de son tort.
An indenture of lease remains the property of the lessee, though
the lease has been determined by forfeiture and reentry.
Plene admini<travit by an executor deson tor! is no defence, cither
legal or equitable, in bar of an action of trover, trespass, or for

money received, at the suit of the personal representatives of the

deceased.

C.P.

Bill of lading—Consignee no right to deduct value of missing goods
Srom freight.
A consignee of goods under a bill of lading, has no right to
deduct fram the freight the value of goods contained in the bill of
lading, but not delivered to him; bis remedy is by cross action.

Maven v. Daessza,

C.B. Cavsrox v. Rosiss.

Deed of arrangement, neglecting to plead in action—Setting aside
jugnwnl.

A defendant, who, before action, had executed a deed of arrange-
Zent, did not appear, but allowed judgment to go against him by
default. Upon an application to stay proceedings upon the
Jadgment, upon the ground that the deed had been executed,

Held, that it ought to have been plead.ed, and that the defendant
might have a rule nis: to set aside the judgment and be let in to
Plf]ad the deed, on paying costs, and on terms to be ordered by a
Judge.

C.C.R Ree v. CorLiNg AND oTuERS.

HMisderneanour — Attempt to commit felony, puiting hand info an
emply pocket with intent.

A conviction for an attempt to commit s felony cannot be su
Eomd, unless it appears upon the evidence that the felony might

ave been completed, if there had been no interruption.

1, therefore, upon indictment for attempting 10 commit a felony
by putting the hand into a woman’s pocket, with intent to steal her
property therein, it appesrs that she had nothing in her pocket, o
conviction cannot be sustained.

EX.

Gratuitous license to use really—Liability of licensee— Negligenco—
MMaster and servant.

A. gratuitously allows B. by himself and hisservant, to use a shed
for a particular purpose.

]Ie(Ei, that B is not liable for negligence, not connected with his
employment, of which the servaat is guilty while using the shed,
and by which the shed is burat down,

WiLtians v, Jones.

REVIEWS.

TABLE OF STaMP3 To BE USED IN Pavuext or Fres ox Law
Proceepings. Published by C. A. Backas, Booksollers,
&c., Toronto Street, Toronto.

This appenrs to be a useful as well as a careful compilation.
The author, though a barrister, has not seen fit to make known
bis name as the compiler. He perhaps thought that the work
was not of sufficient merit or importance for him publicly to
identify himself with it. Perhaps at some future day we shall
know more about him as an amateur or compiler. In the
mean time he need not be at all asbamed of the little brochurs
before us, A knowledge of the different kind of fees payable
to the Crown on law proceedings, and the amounts of those
fees, is absolutely necessary to all who may be called upon to
issuo writs, filo affidavits, or take other procecdings in the
courts. The want of that knowledge may pot oply result in
the loss of stamps thrown away, butin void procedure, ful-
lowed by consequences most serious. It is the aim of the
compilation before us to bring home that knowledge in con-
venient form to all who need it. We cannot vouch for ita
aceuracy in detail ; but as we have some knowledge of the
compiler, wo trust we can with confidence recommend his
compilation. The price is only twenty-five cents.
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